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rrHOMPSON  T.  ADAMS  «t  A 
OBn^eme  Court  of  Illinois^   Dec.  16v  1008.) 

WILLS-LIFE  TENANT  AS  TR UST EE-BE MAIN- 
DKR— UPB  TENANT— POWER  OF  SALB— 
COURTB— HIOHT  TO  OR0ER  SALE. 

1.  Where  a  will  gave  testator's  widow  the 
sole  use  and  benefit  of  the  property  so  long  as 
she  lived  and  remained  nnmarried,  and  on  her 
death  or  remarriase  posseBBlon  and  title  were 
to  unite  at  once  in  the  same  perMms,  vTovisioan 
of  the  will  making  her  a  "trostee^'  wore  inop- 
eratiTe. 

■2.  A  will  gave  testator's  widow  the  sole  nse 
and  benefit  of  all  the  property  daring  her  life 
and  while  onmarried,  and  provided  that  on  Iter 
marriage  a  certain  distribution  should  be  made, 
and  also  provided  that  at  her  death  unmarried 
there  should  be  a  certain  distribution  of  the  es* 
tate  "then  remaining."  The- will  directed  pay- 
ment of  debts  and  COTtain  expenses,  and  the  as- 
sets included  quite  an  amount  of  live  stock. 
ffeldt  that  the  use  of  the  phrase  *then  remain- 
inff'  did  not  show  an  intention  to  authorize  the 
widow  to  sell  real  estate. 

S.  The  widow  had  no  right  to  use  the  corpus 
of  the  estate,  either  real  or  personal,  with- 
out accounting  for  the  same  to  those  who,  upon 
her  death  or  remarriage,  should  become  entitled 
to  the  fee. 

4- Testator's  will  provided'  that  the  widow 
should  have  the  sole  use  of  all  the  property 
during  her  life,  save  In  case  of  her  remarriage, 
when  the  estate  was  to  be  divided  between  her 
and  her  children  or  the  survivors  of  them,  their 
heirs,  and  legal  representatives,  und  on  her 
death  unmarried  It  was  to  be  diridcd  between 
the  children,  or  the  survivors  of  them,  etc  Meid, 
that  the  remainders  were  contingent. 

5.  -Where,  in  a  suit  for  the  construction  of  a 
will,  it  is  decreed  that  remainders  to  grandchil- 
dren are  contingent,  and  the  one  living  grand- 
child is  a  party  to  the  sulL  the  decree  is  bind- 
ing on  such  other  grandchildren  as  may  be  bom. 

6.  Althoni^  a  will  creates  a  life  estate  in  all 
the  property  without  giving  any  power  of  sale 
of  real  estate,  a  court  of  equity,  for  the  pur- 
pose of  preserving  the  property  to  the  life  ten- 
ant and  remaindmnen,  may  o^er  a  sale  of 
real  estate,  though  there  ii  no  trust,  and  It  Is 
contrary  to  testator's  instruction. 

7.  Testator's  will  gave  his  widow  a  life  estate 
in  alt  the  property,  but  no  power  of  sale  was 
given,  and  the  will  showed  that  it  was  testa- 
tor's intention  that  the  real  estate  should  not 
be  sold  until  the  death  or  remarriage  of  the 
widow,  when  the  remainders  would  vest.  On  a 
bill  filed  by  the  widow  and  executrix  seeking  an 
order  for  a  sale  of  real  estate  it  appeared  that 
certain  real  estate  was  entirely  unproductive; 
that  a  farm  was  highly  Improved,  and  could 
have  been  sold  for  $90,wO  could  title  have  been 
given,  and  that  thm  was  a  ranch  worth  about 
fSO,000  that  had  bau  conducted  in  an  experi- 


mental  manner,  and  at  a  loss;  that  ther*  wer« 

about  700  head  of  cattle  on  the  ranch,  and  a 
large  quantity  of  grain  on  the  farm,  and  It  did 
not  appear  that  the  widow  had  the  experience 
or  business  ability  to  conduct  them  to  good  ad* 
vantage.  The  amount  of  personalty  belonging 
to  the  esUte  did  not  appear.  Held  that,  as  it 
did  not  appear  that  the  (arm  and  ranch  could 
not  be  rented  for  amount  exceeding  the  cost  of 
their  maintwanca.  a  cale  would  not  be  decreed. 

Error  to  Si^rior  Cbnrt,  Cook  Comity; 
Jesie  Holdom,  Judge. 

Suit  by  Elizabeth  Adams,  as  executrix, 
etc.,  of  the  will  of  George  Adams,  deceased, 
against  Eltaabeth  Adams  Thompson  and  oth> 
era,  for  a  construction  of  the  will,  etc.  Fron: 
the  decree,  defendant  Elizabeth  Adams 
Thompson  brings  error.   Beversed  in  pari. 

F.  3.  Loomls,  for  plaintiiT  In  error.  Def- 
reea.  Brace  ft  Bitter,  for  defend|mts  In  er> 
ror. 


SCOTT,  J.  George  Adams,  a  resident  of 
Cook  county,  III.,  died  testate  on  the  24th 
day  of  May,  1901.  'Bis  last  will  and  lesU- 
ment  was  executed  on  May  13,  1899,  and  ad* 
mltted  to  probate  on  June  6,  1001.  By  that 
Instrument  be  first  directed  the  payment  of 
bis  debts  and  funeral  and  testamentary  ex- 
penses, and  then  made  the  following  provi- 
sions: 

"Second—And  as  to  all  of  the  residue  and 
remainder  of  my  estate  by  me  owned  and 
possessed  at  the  date  of  my  decease,  after 
tbe  payment  therefrom  of  all  my  Just  and 
legal  obligations  by  me  owlog  at  the  time  of 
my  decease,  as  fully  set  forth  in  the  last  pre- 
ceding clause  hereof,  I  hereby  give,  devise 
and  bequeath  the  same,  and  every  part  there- 
of, in  trust  to  my  trustee  hereinafter  named, 
for  tbe  sole  use  and  beneflt  of  my  wife,  Ellzr- 
abeth  Adams,  so  long  as  she  shall  live  and 
remain  my  widow. 

**Tblrd— In  case  my  said  wife,  Elizabeth 
Adams,  shall  marry  again,  after  my  decease, 
then  and  In  that  event  it  Is  my  will,  and  I 
hereby  order  and  direct,  that  all  of  my  said 
estate,  both  real  and  personal,  shall  then  be 
at  once  divided  equally  between  my  satd 
wife,  Elizabeth  Adams,  and  my  two  daugh- 
ters, Elizabeth  Eebecca  Adams  and  Etaima 
Matilda  Thompson,  wife  of  Charles  Francis 


Digitized  by 


Google 


2 


69  NORTHEASTIIRN  BEPORTBB. 


(lU. 


Tbompson,  or  the  BorTlTor  or  suttItots  of 
tbem,  their  heirs  and  legal  representatlTes, 

share  and  share  alike. 

"Fourth— And  upon  the  death  of  my  said 
wife,  Elizabeth  Adams,  while  she  remains 
my  widow,  then  and  in  that  event  It  is  my 
will,  and  I  hereby  order  and  direct,  that  my 
said  estate,  both  real  and  personal,  then  re- 
maining, be  then  equally  divided  between  my 
said  two  daughters,  Elizabeth  Rebecca  Ad- 
ams  and  Emma  Matilda  Tbompaon,  wife  of 
said  Charles  Francis  Thompson,  or  the  sur- 
vivor of  them,  their  heirs  and  legal  repre- 
sentatives, share  and  share  alike. 

"Fifth— In  the  event  of  the  death  of  either 
one  of  my  said  daughters,  leaving  a  child  or 
children  ber  surviving,  during  the  lifetime  of 
my  said  wife,  Elizabeth  Adams,  then  the  en- 
tire distributive  share  so  bequeathed  to  such 
deceased  daughter  hereunder  shall  at  once, 
upon  the  death  of  my  said  wife,  Elizabeth 
Adams,  descend  and  pass  to  the.  surviving 
child  or  children  of  such  deceased  daughter 
forever,  share  and  share  alike. 

"Sixth— It  is  my  desire  and  request  that 
my  said  daughter  Elizabeth  Rebecca  Adams 
shall  remain  and  have  a  home  with  my  said 
wife,  Elizabeth  Adams,  so.  long  as  my  said 
wife  shall  remain  my  widow  after  my  de- 
cease and  my  said  daughter  Elizabeth  Re- 
becca Adams  shall  remain  single  and  unmar- 
ried. 

"Seventh— I  do  hereby  nominate  and  ap- 
point my  said  wife,  Elizabeth  Adams,  to  be 
the  sole  executrix  of  this  my  last  will  and 
testament,  and  I  hereby  waive  the  giving  of 
any  bond  or  security  by  ber  as  such  execu- 
trix, and  request  that  she  be  not  required  by 
the  court  to  give  or  furnish  any  bond  other 
than  that  of  her  Individual  bond,  as  such  ex- 
ecutrix hereof. 

"And  I  hereby  also  nominate  and  appoint 
my  said  wife,  Elizabeth  Adams,  to  be  the 
sole  trustee  of  my  said  estate  for  the  purpose 
of  carrying  out  the  terms  and  conditions  of 
the  trusts  established  and  declared  by  me 
reratlng  to  the  control,  management  and  dis- 
position of  my  said  estate,  and  the  Interest 
and  Income  therefrom,  under  this  will,  and 
In  the  event  of  ber  death,  absence,  resigna- 
tion, refusal  or  Inability  to  act  as  such  trus- 
tee, then  I  hereby  authorize  and  request  that 
the  then  Judge  of  the  probate  court  of  Cook 
county  do  appoint  a  proper,  suitable  and  dis- 
creet person  as  such  trustee  In  lien  of  my 
said  wife,  for  the  purpose  of  carrying  to  a 
final  conclusion  the  terms  and  conditions  Of 
the  trusts  by  me  In  this  will  established  and 
declared  regarding  the  control  and  manage- 
ment hereunder  of  my  said  estate,  and  the 
Interest  and  Income  therefrom,  as  hereinbe- 
fore stated  and  set  forth." 

The  testator  left  a  valuable  estate.  He 
owned  at  the  time  of  his  decease  a  large 
amount  of  real  estate  In  the  city  of  Chicago, 
about  GOO  acres  of  land  In  Will  county,  IIU 
and  a  ranch  In  Custer  county,  Neb.,  contaln- 
tny  6,800  acres  of  land.  The  widow,  Eliza- 


beth Adams,  qualified  as  executrix,  and  In 
October,  1002,  filed  her  bill  In  ber  own  right, 
as  devisee  imder,  trustee  named  In,  and  ex- 
ecutor of  the  last  will  and  testament  of  the 
deceased.  In  the  superior  court  of  Cook  coun- 
ty, against  Elizabeth'  Rebecca  Adams  and 
Emma  Matilda  Thompson,  the  daughters 
named  In  the  will,  Charles  F.  Thompson,  the 
son-in-law  named  in  the  will,  and  Elizabeth 
Adams  Thompson,  the  only  child  of  Charles 
F.  and  Matilda  Thompson,  who  Is  a  minor 
of  the  age  of  12  years;  the  two  daughters 
and  the  grandchild  being  the  only  descend- 
ants of  the  deceased.  The  bill  prayed  a  con- 
struction of  the  win,  the  matters  for  deter- 
mination being,  first,  whether  the  widow 
holds  as  a  trustee  or  In  her  own  right,  and 
whether  the  trust  attempted  to  be  created  by 
said  win  Is  effective,  or  whether  that  portion 
of  the  will  devising  and  bequeathing  said  es- 
tate to  the  said  widow  In  trust  Is  Inoperative; 
second,  whether  the  daughters  of  the  tes- 
tator, under  said  wUl,  take  a  vested  or  con- 
tingent remainder  In  bis  estate;  third,  wheth- 
the  grandchild  of  the  testator,  together 
with  other  grandchildren,  If  any,  which  may 
hereafter  be  bom,  take,  under  said  will,  a 
contingent  remainder,  or  take  as  heirs,  and 
not  as  devisees,  under  that  Instrument; 
fourth,  whether  the  widow,  in  any  capacity, 
taaa  power  to  sell  and  convey  the  real  estate 
devised  by  the  will,  and  to  convert  the  same 
Into  money,  and  invest  and  reinvest  moneys 
arising  therefrom,  during  her  lifetime,  and 
whether  she  is  accountable  to  the  children 
and  descendants  of  the  deceased  for  any  por- 
tion of  the  principal  of  the  estate  tbat  she 
may  consume. 

The  adult  defendants  Jointly  answered  the 
hlUi  admitting  the  material  averments  there- 
of and  expressing  a  desire  that  the  real  es- 
tate, other  than  the  homestead,  be  sold,  and 
the  proceeds  reinvested.  Bernard  F.  Clettui- 
berg  was  appointed  guardian  ad  litem  for 
the  minor,  and  answered  for  ber.  The  cause 
was  referred  to  a  master,  who,  in  accordance 
with  the  decree  of  reference,  took  liie  prooft, 
and  reported  them,  togeth^  with  his  find- 
ings, to  the  court  A  decree  was  thereupon 
entered  In  conformity  with  the  master's  find- 
ings, construing  said  will  and  approving  said 
report  The  minor,  by  ber  guardian  ad  litem, 
sues  oat  this  writ  of  error  to  review  that  de- 
cree. 

The  superior  court  adjudged  that  the 
words  creating  the  trust  were  ineffective; 
that  the  widow  took  a  life  estate  In  all  the 
property,  real  and  personal,  subject  to  deter- 
mination by  her  remarriage;  that  the  tes- 
tator's descendants  took  contingent  remain- 
ders; and  that  the  widow  was  vested  with 
power  to  sell  and  convey  all  the  estate,  both 
real  and  personal,  of  which  the  testator  died 
seised,  and  tbat  she  could  not  be  required  to 
account  to  the  children  or  descendants  of 
testator  for  the  proceeds. 

No  trust  Is  created  by  this  wUl.  The  wid- 
ow Is  to  have  th*>  sole  use  and  benefit  of  the 
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real  snd  yersonal  property  so  long  as  ehe 
Uvea  and  remains  unmarried,  and  upon  tier 
death  or  remarriage  possession  and  tbe  title 
In  fee  simple  wUl  nnlte  at  once  In  tbe  same 
persona.  The  provision  of  tbe  will  creating 
her  a  trustee  is  therefore  Inoperative.  "A 
tmateesbip  cannot  be  predicated  of  one  who 
holds  for  life  only,  and  for  his  or  her  own 
sole  use  and  benefit,  and  tbe  instrument 
which  gives  the  life  estate  also  gives  the  re- 
mainder to  others  in  their  own  right,  and  no 
daty  other  than  those  that  grow  out  of  their 
legal  relation  is  imposed  opon  the  life  ten- 
ant.** Sehaefer  v.  Schaefer,  141  lU.  337,  31 
N.  E.  136.  Tbe  rights,  duties,  and  obllgaUons 
of  the  widow  under  this  will,  so  long  as  she 
remains  unmarried,  are  those  of  a  life  tenant 
only.  Tbe  words  used  for  the  purpose  of 
creating  a  trust  may  be  rejected  as  surplus- 
age. 

The  only  language  contained  In  this  will 
which  can  be  held  to  indicate  any  purpose  on 
the  part  of  tbe  testator  to  authorize  the  wid- 
ow to  sell  tbe  real  estate  is  that  found  in 
the  fourth  clause,  which  directs  that  at  the 
death  of  tbe  widow  "my  said  estate,  both 
real  and  personal,  then  remaining,"  be  dis- 
tributed;  and  it  is  argued  that  the  remain- 
der which  the  testator  had  In  contemplation 
was  that  portion  of  his  estate  which  should 
remain  after  such  sales  of  real  estate  had 
been  made  by  the  widow  as  she  might  see 
fit  to  make  dnrlng  her  lifetime.  In  this  con- 
nection it  may  be  otjserred  that  the  preced- 
ing section  of  the  wlU,  which  provides  for 
the  contingency  of  the  widow's  remarriage, 
directs  the  distribution  of  all  the  estate,  both 
real  and  personal,  and  does  not  qualify  this 
deBcriptl<ui  of  the  prc^>er^  by  the  words 
'tlien  remaining."  Words  of  similar  Im- 
port used  by  testators  have  been  considered 
by  this  court  In  Marklllie  r.  Ragland.  77  III. 
98;  In  re  Estate  of  Cashman,  184  111.  88, 
24  N.  B.  963;  Skinner  T.  McDowell,  169  IlL 
S65,  48  N.  E.  310,  61  Am.  St  Rep.  183;  and 
Saeger  t.  Bode,  181  111.  514,  55  N.  E.  129; 
and  in  each  of  these  cases  tbe  words  were 
regarded  as  Important  In  determining  the 
meaning  of  words  that  preceded  them  in  the 
Instrument,  it  being  doubtful  from  such  pre- 
ceding words  whether  a  power  of  sale  was 
Siven.  Words  devising  that  which  should  re- 
main at  the  death  of  the  life  tenant  were 
beld  to  be  decisive,  showing  that  tbe  testator 
intended  to  give  a  power  of  sale,  and  to  de- 
vise, at  the  termination  of  the  life  estate, 
only  that  which  should  remain  unsold.  But 
In  the  will  before  us  there  Is  no  provision, 
either  preceding  or  following  tbe  words  "then 
remaining,"  which  Indicates  any  purpose  of 
the  testator  to  vest  tbe  widow  vr\th  a  power 
of  sale.  There  Is  here  no  doubtful  power 
of  sale  which  can  be  made  a  certain  one  by 
the  consideration  of  these  words  in  this  will. 
The  testator,  by  the  flrst  clause  of  bis  will, 
dlrected'the  payment  of  his  debts  and  certain 
expenses.  He  owned  a  large  amount  of  live 
stock  at  the  time  of  bis  death.   Some  loss 


or  diminution  thereof  might  be  expected  In 
tbe  administration  of  tbe  estate.  These  mat- 
ters he  may  well  have  bad  in  mind  when 
he  used  the  term  now  under  discussion. 

We  therefore  conclude  that  the  widow  has 
no  authority,  in  any  capacity,  to  dispose  of 
the  fee  In  the  real  estate;  and  from  what  we 
have  said  it  also  follows  that  she  has  no 
right  to  use  the  corpus  of  the  estate,  either 
real  or  personal,  without  accounting  for  the 
same  to  those  who,  upon  ber  death  or  re- 
marriage, shall  become  entitled  to  the  fee. 
"A  contingent  remainder  Is  one  limited  to 
take  ^ect  either  to  a  dubious  and  uncertain 
person  or  upon  a  dubious  and  uncertalir 
event.  2  Blackstone's  Com.  168."  Haward 
v.  Peavey,  128  HL  430,  21  N.  E.  503,  15  Am. 
St  Rep.  120.  So  far  as  the  devise  of  tbe 
remainder  Is  concerned,  which  Is  to  take 
effect  upon  the  remarriage  of  the  vrldow,  It 
la  a  remainder  which  is  to  take  effect  upon 
a  dnbious  and  uncertain  event,  because  the 
widow  may  not  remarry.  So  far  as  the  re- 
mainder Is  concerned,  which  is  devised  to 
take  effect. upon  her  death,  it  Is  to  "dubious 
-and  uncertain  persona"  If  the  daughters 
survive  the  mother,  they  become  entitled  to 
the  estate.  Tbeir  title  Is  conditional  upon 
their  being  alive  at  the  time  of  their  moth- 
er's decease.  The  title  of  tbe  grandchild 
now  in  esse,  together  with  any  others  that 
may  be  bom,  is  conditional  upon  the  grand- 
child surviving  the  parent,  upon  that  parent 
not  surviving  the  grandparent  and  upon  the 
grandparent  dying  without  remarrying. 
There  Is  another  view  to  be  taken  of  the  mat- 
ter. It  win  be  observed  that  tbe  will  con- 
tains no  words  devising  or  bequeathing  prop- 
erty to  any  of  tbe  descendants  of  the  testa- 
tor, except  words  directing  distribution  to 
them  upon  tbe  remarriage  or  death  of  the 
widow.  This  Is  an  Indication  that  tbe  testa- 
tor did  not  intend  the  title  to  the  property  in 
remainder  to  vest  until  the  death  or  remar- 
riage of  tbe  widow.  Ebey  v.  Adams,  135  111. 
80,  25  N.  E.  1013,  10  L.  R.  A.  162.  In  Haw- 
ard V.  Peavey,  supra,  the  testator  devised  his 
estate  to  bis  executor  in  trust  for  the  use 
of  his  widow  so  long  as  she  should  live  and 
remain  unmarried,  with  remainder  to  such  of 
his  children  as  should  be  alive  at  the  time  of 
tbe  widow's  death  or  remarriage,  or  to  tbe 
lawful  issue  of  such  of  them  as  might  be 
dead  leaving  such  Issue.  It  was  beld  that 
the  estate  devised  to  tbe  children  was  a  con- 
tingent remainder,  becouse  a  child  would  not 
take  unless  he  or  she  were  alive  at  tbe  tlmr 
of  tbe  death  or  remarriage  of  the  widow 
We  regard  that  ease  as  decisive  of  this  ques- 
tion. 

The  superior  court  correctly  decreed  that 
the  remainders  taken  by  the  descendants  'of 
the  testator  were  contingent  in  their  charac- 
ter, and  the  decree  of  that  court  In  so  far 
as  it  is  affirmed  by  this  court  Is  binding 
upon  the  parties  thereto  and  upon  any  grand* 
children  ot  the  testator  wlio  may  h^^aftet 
be  bom.   Tbe  grandchild  defendant  to  thf 
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bill  bereln,  Ellzabetta  Adams  Tbompson,  Is 
a  representative  of  the  class  tbat  ^1  be 
composed  of  berself  and  other  grancfaUdren, 
should  others  be  bom,  and  the  decree,  be- 
ing binding  upon  her,  is  likewise  binding 
upon  them.  Hale  t.  Hale,  14G  111.  227,  33  N. 
B.  858.  20  L.  R.  A,  247;  Gavin  t.  Curtln.  171 
HI.  640,  49  N.  E.  523,  40  L.  B.  A,  776. 

The  bill,  however,  avers  that  certain  real 
estate  In  the  dty  of  Chicago  was  occupied  by 
the  testator  and  bis  family  in  bis  lifetime, 
and  by  bis  widow  since,  as  a  homestead,  and 
it  is  stated  that  the  other  real  estate  in  the 
city  of  Chicago,  except  two  lots,  is  vacant 
and  unoccupied;  tbat  those  two  lota  are  im- 
proved with  a  frame  house  and  bam,  and 
that  the  rentals  therefrom  are  barely  enongb 
to  pay  the  expense  of  maintenance,  and  tbat 
the  other  real  property  in  Cook  county,  aside 
from  the  homestead,  yields  no  Income  what- 
ever; tbat  the  taxes  and  costs  of  mainte- 
nance thereof  are  a  burden  upon  the  person- 
alty ot  the  deceased,  and  tbat  this  realty  la 
liable  to  be  specially  assessed  In  the  near 
future  for  the  purpose  of  makli^  looKl  im- 
provements in  the  cl^'of  Chicago,  which' 
will  increase  the  burden  upon  the  widow's 
income;  tbat  the  property  In  Will  county 
consists  of  two  tracts-one  an  80-acre.  tract, 
which  is  unimproved,  and  the  other  a  tract 
of  SZl  acres,  which  is  highly  Improved,  and 
is  known  aa  the  "Custer  Park  Farm";  that 
the  land  In  Nebraska  Is  known  as  the  ''Deer 
Greek  Ranch";  and  that  neither  of  these 
two  propertlea  last  mentioned  is  self-siu- 
tainlng.  The  bill  then  avers  "that  the  re- 
tention of  said  rral  oitate  and  continued  op- 
eration of  said  farm  and  ranch  will  be  such 
a  contlnuona  drain  upon  the  personal  estate 
that  oratrix  fears  that  In  time  the  same  m^ 
be  exhausted*  thus  necessitating  an  abandon- 
ment of  said  properties,  and  in  all  probabili- 
ties eventually  subjecting  them  to  a  forced 
sale,  resulting  In  a  great  sacrlflce."  The  bill 
contained  an  alternative  prayer  asking,  in 
event  the  court  should  And  that  the  widow 
did  not  have  the  power  to  sell  and  convey 
the  real  estate  of  the  deceased,  that  a  trus- 
tee be  appointed  with  authority  to  sell  and 
conv^  all  the  real  estate  of  which  the  tes- 
tator died  seised,  excepting  the  homestead 
property.  Proof  was  taken  In  support  of 
these  averments,  and  the  master  recom- 
mended that  a  trustee  be  appointed  to  sell 
the.  real  proper^  if  the  widow  was  without 
power  to  dispose  of  and  convey  the  same. 

It  is  within  the  jurisdiction  and  power  of 
a  court  of  equity  to  grant  the  alternative  re- 
lief asked  by  this  bill  against  the  express 
wish  of  the  donor  or  testator  where  the  facts 
-warrant,  even  where  no  trust  exists  (Gavin 
V.'  Gortln,  supra);  but,  tn  order  to  authorize 
the  court  to  enter  such  decree,  it  must  ap- 
pear to  be  necessaiy  to  do  so,  where  no  trust 
existe,  for  the  purpose  of  preserving  tbe 
property  to  the  life  tenant  and  the  remain- 
dermen (Gavin  T.  Curtln.  snpra;  Baldrlge  v. 
Coffey,  1S4  111.  78.  fi6  N.  B.  411).   We  are 


asked  by  defendants  in  error,  in  case  we 
reach  the  conclusion  that  tbe  widow  Is  with- 
out a  power  of  sale,  and  reverse  the  decree 
for  that  reason,  to  remand  tbe  cause,  with 
directions  to  tbe  superior  court  to  enter  a 
decree  providing  for  a  sale  of  the  property 
through  the  Intervention  of  a  trustee  to  be 
appointed.  We  are'  not  satisfied  tbat  the 
proof  in  this  case  warrants  us  In  pursuing 
this  course.  It  Is  evident  from  the  will  that 
tbe  testator  totended  that  tbe  real  estate 
should  be  held  together,  and  not  sold  until 
the  death  or  remarriage  of  bis  widow.  The 
evidence  taken  as  a  basis  for  the  relief  now 
under  discussion  was  tbat  of  Charles  F. 
Thompson,  tbe  son-in-law,  and  Clarence  H. 
Callender,  who  was  the  flnanclal  agent  of 
Mr.  Adams  for  many  years.  It  appears 
from  the  testimony  of  these  men  that  the 
Custer  Park  farm  is  highly  improved,  and 
bad  been  sold  by  the  executrix  tor  $40,000. 
but  the  sale  was  not  consummated  because 
the  purchaser  questioned  her  right  to  conv^, 
and  that  the  Nebraska  ranch  Is  well  Im- 
proved, and  is  of  the  value  of  about  $50,000; 
tbat  Adams,  in  his  lifetime,  conducted  both- 
in  an  experimentel  manner,  and  -at  a  loss; 
that  he  did  not  rent  any  part  of  either  prop- 
«ty,  but  had  tbem  fully  equipped  with  Im- 
plements and  live  stock  of  bis  own,  and  op- 
erated eaeb  through  a  superintendent  and 
other  employes  hired  by  blm,  both  the  farm 
and  the  ranch  being  devoted  largely  to  the 
business  of  raising  and  preparing  live  sto^ 
for  market,  and  both  seem  to  have  been  con- 
ducted more  for  the  pleasure  wbldi  tiie  own- 
er derived  from  their  iteration  than  with  a 
view  to  realising  any  profit  thwefrom;  that 
Mr.  Adams  reforred  to  the  Custer  Park  farm 
as  "Adams'  folly";  that  tbe  executrix  haa 
continued  to  manage  these  propertlea  in  the 
same  way  that  the  testator  did,  redncing  tbe 
expenses  somewhat,  and  tbe  witnesses  ex- 
pressed the  opinion  that  neither  property 
could  be  readily  rented,  for  tbe  reason  tbat 
It  was  difficult  to  find  renters  who  could 
rent  and  handle  such  large  tracts,  and  that 
the  Custer  Park  Improvements  were  too  valu- 
able to  be  rented.  We  fall  to  find  any  evi- 
dence in  tbe  record  at  all  in  regard  to  the 
80-acre  tract  In  Will  county.  The  bill  avers 
that  it  was  rented  to  a  tenant  by  the  testator 
In  bis  llf^me,  and  that  the  widow  has  pur- 
sued the  same  course  since  bis  death.  So 
far  as  the  real  estate  in  Cook  county  Is  con- 
cerned, the  avermente  of  the  hill  regarding 
ite  condition  and  its  unproductiveness  are 
amply  sustained  by  tbe  proof.  There  is  no 
evidence  in  this  record  at  all  showing  the 
extent  of  the  testator's  personal  property.  It 
appears  that  he  had  600  or  700  head  ta  cat- 
tle on  tbe  Nebraska  ranch,  and  several  hun- 
dred head  of  live  stock  and  a  large  quantity 
of  grain  on  the  Custer  Park  farm.  What 
bis  possessions  In  personalty  were,  aside 
from  this,  the  record  does  not  disclose.  His 
real  estate  was  unincumbered.  He  owned  it 
all  in  fee  except  one  sectton  of  land  Included 
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In  tlie  De«r  Creek  rancb,  which  the  wit* 
nessefi  stated  was  school  land. 

We  think  It  apparent  from  the  proof  that 
the  widow  has  not  the  experience  and  know)* 
edge  of  business  that  will  enable  her  to  con* 
dact  either  the  ranch  or  the  Custer  Park 
term  through  a  superintendent,  stocking 
them  and  operating  ttTenl  with  hra*  own 
means,  to  good  advantage;  but  we  are  not 
disposed  to  hold  from  this  record  that  those 
two  properties  cannot  be  rented  for  amounts 
ttiat  will  exceed  the  cost  of  their  mainte- 
nance. No  necessity  appears  for  the  sale 
of  any  of  the  real  estate.  The  income  from 
the  personal  estate  of  the  deceased  may  he 
far  greater  than  la  necessary  to  support  the 
widow  In  the  abundance  to  which  she  has 
been  accustomed  and  pay  any  deficiency  that 
may  exist  in  the  cost  of  roaintalnlug  the 
real  estat«  after  the  application  of  its  in- 
come to  that  purpose.  If  tbtfe  ihonld.  be 
any  each  deficiency  hereafter. 

The  motives  animating  the  adult  members 
of  the  family  of  George  Adams  appear  from 
the  testimony  of  Mr.  Thompson.  He  says: 
**In  my  opinion,  It  would  be  to  the  best  in- 
terests of  the  estate  If  the  real  estate,  other 
than  the  homestead— possibly  with  the  ex- 
ception of  the  ranch— should  be  sold  and  dis- 
posed of.  By  that  I  mean  the  Nebraska 
rancb.  Ontslde  of  that  there  Is  none  of  the 
pn^ierty  that  is  self-supporting.  It  Is  my 
opinion  that  It  i»  to  the  best  Interests  of  the 
estate  that  provision  he  made  for  the  sale 
of  all  real  estate,  including  the  ranch,  so 
that.  In  the  event  sales  can  be  made,  the 
estate  will  be  in  a  position  to  carry  them 
Into  effect.  That  Is  the  opinion  and  judg- 
ment of  all  parties  Interested.  I  have  con- 
versed with  them,  and  know."  It  is  evident 
that  what  Is  sought  by  the  complainant  in 
the  bill  is  simply  a  better  Investment— one 
that  will  yield  her  a  greater  Income;  and, 
liowever  prudent  and  commendable  that  may 
be  from  a  business  standpoint,  it  Is  not  with- 
in the  contemplation  of  the  wlil.  The  case 
of  Johns  V.  Johns,  172  111.  472,  50  N.  E.  337, 
was  a  case  where  there  was  a  trust.  So  far 
as  the  necessity  or  the  propriety  of  a  court 
of  chancery  directing  the  sale  of  the  fee  in 
the  real  estate,  that  case  Is  much  akin  to  the 
one  at  bar.  There  this  court  said  (p'age 
485,  172  111.,  and  page  342,  50  N.  E.):  "The 
mere  fact  that  a  sale  of  the  land  might  hene- 
flt  the  beneficiaries  more  than  the  compli- 
ance with  the  terms  of  the  trust  does  not 
furnish  a  reason  for  a  decree  ordering  the 
title  of  the  land  to  he  disposed  of  in  oppo- 
sition to  the  manifest  wish  of  the  donor. 
The  duty  of  the  court  in  dealing  with  such 
a  trust  is  to  observe  and  carry  out  the  pur- 
poses and  plans  of  the  donor,  unless  the  pres- 
ervation of  the  subject-matter  of  the  trust, 
or  some  other  like  necessity,  demands  inter- 
ference with  his  will  and  Intention.  The 
evidence  does  not  disclose  a  condition  of  such 
urgency  or  necessity.  The  decree  is  ground- 
ed solely  upon  the  interest  and  convenience 
of  the  Immediate  benefldarleB.** 


The  judgment  which  we  will  enter  In  this 
ease,  and  the  decree  of  the  court  below  so 
far  as  afflnaed  by  this  court,  will  not  preju-, 
dice  the  right  of  the  life  tenant,  or  other  per- 
sons Interested,  to  hereafter  apply  to  a  ,court 
of  chancery  for  a  decree  directing  the  sale 
of  the  real  estate,  or  any  part  thereof, 
through  a  trustee  or  otherwise,  for  any  rea- 
son arising  after  the  date  of  the  filing  of  the 
bill  herein. 

The  decree  of  the  superior'  court.  In  so  far 
as  It  adjudges  that  Elizabeth  Adams  has 
power  to  sell  and -convey  any  of  the  real  es- 
tate of  George  Adams,  deceased,  in  fee,  and 
In  so  far  as  It  adjudges  that  she  cannot  be 
required  to  account  to  his  children  or  de- 
scendants for  any  portion  of  the  corpus  of  his 
estate,  real  or  personal,  consumed  by  her, 
is  reversed.  In  all  other  respects  that  de- 
cree Is  affirmed.  The  cause  will  not  be  re- 
manded. 

Decree  reversed  In  part; 


(306  lU.  EM) 

PEOPLE  ex  reL  DBNEBN  v.  BBLINSKI. 
(Supreme  Goart  of  lUinois.  Dec.  16,  1903.) 
ATTORNETS— MISCONDUCT— DISBARMENT. 
1.  P.  applied  to  defendant,  an  attorney,  to 
obtab  a  divorce  for  him,  and  paid  defendant 
$50  for  his  services.  Thereafter  defendant 
falsely  represented  to  P.  tliat  a  hill  bad  been 
•Sled  and  a  decree  entered  in  his  favor,  and  gave 
P.  a  copy  of  a  fictitious  decree.  Relying  on  de- 
fendant's statements  and  sach  pretended  de- 
cree, P.  remarried,  and  was  subsequently  In- 
dicted for  bigamy,  but  before  bis  arrest  de- 
fendant went  to  his  house  and  on  a  false  rep- 
resentation obtained  possession  of  the  copy  of 
the  decree,  and  refused  to  return  it.  The  moth- 
er of  P.'s  second  wife  testified  that  before  ber 
daughter's  marriage  to  P.  witness  called  on  de- 
fendant and  inquired  If  P.  was  divorced,  and 
that  defendant  informed  her  that  he  was  di- 
vorced and  bad  the  right  to  remarry.  Htld,  that 
such  facts  showed  defendant  guilty  Of  miscon- 
duct warranting  his  disbarment 

Information  by  Uie  people,  on.  relation  of 
Charles  B.  Deneen,  for  the  disbarment  ot 
Clement  J,  Bellnskl.  an  attorney.  Rule  tor 
disbarment  absolute. 

Wlllard  M.  McEwen,  David  6.  Geer,  John 
T.  Richards,  and  Frank  B.  Pease  (Fred  H. 
Atwood  and  Louis  B.  Dorr,  of  counsel),  for 
relator.  Darrow  ft  Masters,  for  respondent, 

HAND,  C.  J.  This  is  an  Information  filed 
in  this  court  by  the  state's  attorney  of  Cook 
county,  at  the  instance  of  the  grievance  com- 
mittee of  the  Chicago  Bar  Association  for 
the  disbarment  of  Clement  J.  Bellnskl,  an 
attorney  admitted  to  practice  by  tills  court 
on  June  15,  1894,  and  who  since  that  time 
has  been  engaged  In  practicing  his  profession 
In  the  courts  of  Cook  county.  The  respond- 
ent filed  an  answer  denying  the  charges  con- 
tained in  the  Information,  arid  the  testimony 
has  been  taken  and  reported  to  this  court 
by  a  master  In  chancery. 

The  questions  arising  upon  this  record  are 
questions  of  fact,  and  not  of  law.   It  clearly 
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appears  from  the  pleadlugs  and  proofs  that 
tbe  professional  conduct  of  the  respondent 
has  been  most  reprehensible.  He  Is  a  for- 
eigner by  birth,  and  his  victims  wbo  have 
testified  against  him  are  people  of  his  na- 
tionality. The  evidence  shows  that  In  the 
fall  of  1900  the  respondent  was  retained  by 
Joseph- PlotrowsJd  to  procure  for  him  a  di- 
vorce; that  without  taking  any  legal  steps 
towards  procuring  his  _diTorcement,  tbe  re- 
spondent falsely  and  willfully  represented  to 
him  that  he  had  filed  a  bill  and  a  decree  had 
been  entered  in  his  favor,. and  gave  to  him 
a  copy  of  a  fictitious  decree;  that  Plotrow- 
skl,  relying  upon  bis  statements  and  said 
copy  of  a  pretended  decree  for  a  divorce, 
thereafter  remarried;  that  he  was  subse- 
quently arrested,  and  afterwards  indicted  for 
bigamy;  that  soon  after  tbe  remarriage  of 
Plotrowski,  but  before  bis  arrest,  the  respond- 
ent went  to  his  house  and  represented  to  him 
that  the  number  upon  the  copy  of  the  decree 
which  he  had  given  him  was  wrong,  and  ob- 
tained the  possession  thereof  vrlth  a  view  to 
have  It  corrected,  and  upon  obtaining  posses* 
slon  thereof  refused  to  return  tbe  same  to 
Plotrowski.  Tbe  evidence  further  shows 
that  respondent  received  $60  as  fees  for  bla 
services  from  Plotrowski.  The  respondent 
admits  he  was  retained  by  Plotrowski  to  ob- 
tain for  bim  a  divorce,  but  denies,  that  he 
ever  represented  to  blm  that  he  had  filed  a 
bill  and  that  a  decree  of  divorce  bad  been . 
entered,  or  ever  gave  to  him  a  paper  pur- 
porting to  be  a  copy  of  the  decree.  Hia 
statement  is  uncorroborated,  and  he  Is  con- 
tradicted by  the  testimony  of  two  witnesses 
(In  addition  to  that  of  Plotrowski),  wbo  tes- 
tified tbey  went  with  Plotrowski  to  the  of- 
fice of  the  respondent  to  give  evidence  In  the 
divorce  case;  that  they  accompanied  tbe  re- 
spondent and  Plotrowski  to  tbe  courthouse 
In  Chicago:  that  tbey  waited  for  a  time, 
when  the  respondent  said  to  Plotrowski  that 
be  and  his  witnesses  could  go  home  and  he 
would  get  the  divorce.  Several  witnesses  al- 
so testified  that  Plotrowski  exblbited  to  them 
a  copy  of  a  decree  for  a  divorce  from  hia 
first  wife,  and  that  the  respondent's  name 
appeared  thereon  as  solicitor;  and  the  moth- 
er of  tbe  second  wife  testified  that  before 
her  daughter's  marriage  to  Plotrowski  she 
called  upon  tbe  respondent  and  Inquired  of 
him  If  Plotrowski  was  divorced  and  had  the 
right  to  remarry,  and  he  Informed  her  that 
he  had  been  divorced  from  his  first  wife  and 
had  the  right  to  remarry.  Several  witnesses 
also  testified  they  were  present  when  the  re- 
spondent called  at  the  house  of  Plotrowski 
and  prociu-ed  the  copy  of  tbe  decree,  at  which 
time  he  said  he  desired  to  have  the  court 
correct  the  number  thereon,  when  be  would 
return  the  same.  A  number  of  the  neigh- 
bors of  the  respondent  also  testified  that  his 
general  reputation  for  truth  and  veracity 
was  bad,  and  that  they  would  not  believe 
him  under  oatb. 
It  la  impossible  for  this  court  to  conceive 


of  more  unprofessional  conduct  upon  the  part 
of  an  attorney  than  for  blm  to  represent  to 
an  Ignorant  man,  wbo  had  employed  him  to 
obtain  for  blm  a  divorce,  that  he  had  filed 
a  bin  and  obtained  a  decree  Qf  divorce,  and 
to  mislead  and  deceive  him  by  delivering  to 
him  a  copy  of  a  fictitious  decree,  and  to  rep- 
resent to  the  mother  of  the  woman  whom  be 
was  alKiut  to  make  his  second  wife  that  her 
prospective  son-in-law  was  divotced,  when 
he  had  not  filed  a  bill  or  taken  any  steps  to- 
ward obtaining  for  his  client  a  divorce,  and 
when  be  bad  not  been  divorced.  The  obtain- 
ing of  money  from  a  client  under  such  cir- 
cumstances is  a  gross  fraud,  and  is  little  bet- 
ter than  larceny  of  the  money  thus  obtained. 
The  harmful  results,  however,  which  may 
follow  such  misconduct  are  far  more  serious 
than  that  of  thus  fraudulently  obtaining 
money  from  a  client  The  victim  of  anch 
misconduct  la  apt  to  remarry  and  subject 
himself  to  a  criminal  prosecution  for  bigamy 
and  to  conviction  and  Incarceration  In  the 
penitentiary,  and  an  innocent  woman  might 
find  herself,  as  the  result  of  socb  conduct; 
living  In  an  open  state  of  adultery  wltb  a 
man  whom  she  supposed  to  be  her  lawful 
husband,  while  tbe  children  of  sucb  union 
would  be  illegitimates.  An  attorney  who 
would  practice  such  a  fraud  upon  a  dimt 
and  upon  society  Is  devoid  of  all  principle, 
and  is  unworthy  to  belong  to  the  legal  pro- 
fession, and  should  be  immediately  disbarred 
by  tbe  court  that  conferred  upon  him  a  prlvt 
lege  which  made  It  possible  for  him  to  per* 
petrate  so  great  a  wrong,  upon  such  miscon- 
duct being  brought  to  Its  attention. 

The  evidence  ahowa  tbat  tbe  req;»ondent 
has  been  guilty  of  other  unprofessional  con- 
duct The  wrong,  however,  done  Plotro-vrsU 
is  of  BO  grave  a  character  as  to  warrant  tbe 
disbarment  of  tbe  respondent,  and  in  view 
of  that  fact  we  have  not  deemed  It  neces* 
sary  to  review  the  evidence  In  the  record, 
which  establishes  beyond  doubt  the  other 
specific  chaises  against  the  respondent  con- 
tained In  tbe  Information. 

The  rule  heretofore  entered  against  the  re- 
spondent vrlll  be  made  absolute,  and  an  or- 
der vrlll  be  mtered  striking  bis  name  from 
the  roll  of  attorneys  of  this  court  Bule 
made  ajisoluteb 


(20S  111.  372) 

NOHTH  CHICAGO  ST.  R.  CO.  v.  WELI*- 
NER. 

(Supreme  Court  of  Illinois.   Dec.  16,  1903.) 
iNsraucnoNB  —  witnesses  —  gredibiutt  — 

ARQUUENT  OF  COUNSEL. 

1.  An  instrnctfon  that  it  is  the  daty  of  the 
jary  to  dad  and  determine  the  facts  of  the  case 
from  tbe  evidence,  and,  having  done  so,  then 
to  npply  to  such  facts  the  law  aa  staled  m  the 
Instnictions,  is  not  objectionable  as  leading  the 
jury  to  believe  that  it  is  indepeodeot  of  the 
court  and  its  InstructioDs  in  forming  coDclit- 
sions  ot  fact,  and  would  not  need  to  consider 
the  instructions  until  after  they  had  made  their 
finding  on  tbe  facts. 


Digitized  by 


Google 


104 


NORTH  GHIOAQO  ST.  R.  OO,  v.  WELLNfiB. 


7 


2.  An ,  instmctioD  that  It,  in  putting  In  the 
«TideDce  or  ia  argument  counsel  has  made  any 
statement  not  baHod  upon  the  evidence,  the  jury 
ihoold  wholly  disregard  such  atatemeot,  is  not 
objectionable  for  failure  to  distioetly  say  that 
the  statements  of  counsel  referred  to  were 
statements  ia  reference  to  the  facta  in  the  case, 
the  instruction  not  amounting  to  a  direction  to 
disreraird  the  argnmentB  of  oouaael. 

8.  Error  in  giving  an  Instruction  claimed  to 
have  authorized  the  jury  to  disregard  the  argu- 
ments of  counsel,  cannot  be  regarded  as  preju- 
dicial to  appellants  where  It  does  oot  appear 
that  appellant's  counsel  made  any  argument 

4.  In  an  action  for  personal  injuries  by  a 
married  woman.  In  which  plaintiff's  husband 
testified  in  her  behalf,  an  instruction  that  a 
husband  ia  a  competent  witness  to  testify  in 
behalf  of  his  wife,  and  that,  if  the  testimony 
given  by  him  appears  to  be  fair,  is  not  un- 
reasonable, and  la  consistent  with  itself,  and 
the  witness  has  not  been  in  any  manner  Im- 
peached, the  jury  have  no  right  to  disregard  the 
testimony  of  such  witness  merely  from  the  fact 
that  be  IB  related  by  marriage  to  the  plaintiff, 
was  not  erroneous  as  tending  to  give  undue 
emphasis  to  his  testimony. 

o.  An  Instruction  that  the  credibility  of  the 
witness  is  a  question  exclusively  for  the  Jury, 
and  that  they  have  a  right  to  determine  from 
the  a^pearaiice  of  witnesses  on  the  stand,  their 
manner  of  tMtifying,  their  apparent  candor  and 
fairness,  their  apparent  Intelligence  or  lack  of 
intelligence,  and  from  all  tbe  other  surrounding 
circumstances  appearing  on  the  trial,  which 
witnesses  are  the  more  worthy  of  credit,  is  not 
objectionable  on  the  nwind  that  It  Instmctl 
the  Jury  that  an  Intdl^nt  witness  Is  more 
credible  than  an  Ignorant  one. 

Appeal  from  Appellate  Court,  First  Dis- 
trict. 

Action  by  Leah  Wellner  against  tbe  North 
Chicago  Street  Hallway  Company.  From  a 
Judgment  of  the  Appellate  Court  (105  IlL 
App.  652)  affirming  a  Judgment  for  plaintiff, 
defendant  appeals.  Affirmed. 

John  A.  Rose  and  Louis  Bolsot  (W.  W. 
Onrley,  of  counsel),  for  appellant  B.  B, 
Siher  and  Wm.  Ritchie,  for  appellee. 

8CX>TT,  J.  The  appellant  Is  engaced  In 
49eratliv  a  street  railway  system  In  tbe 
of  Chicago.  On  June  2,  1^,  appellee,  wttb 
Iwr  btttband,  was  a  passenger  npon  one  of 
tts  cars.  She  stutataed  a  personal  Injury, 
for  -which  this  suit  Is  brought  while  en- 
deavoriog  to  alight  from  tbe  car  on  that  day 
at  the  comer  of  La  Salle  and  Monroe  streets. 
She  brought  suit  to  the  September  term, 
1880,  of  the  superior  court  of  Cook  conn^. 
The  evidence  on  ber  part  In  reference  to  tbe 
manner  In  which  the  Injury  was  received, 
being  the  testimony  of  herself,  her  husband, 
and  one  otbor  jfesnoD,  was  to  tbe  effect  that 
after  the  car  stopped  sbe  attempted  to  get 
<rfr,'and  tbat  while  she  was  getting  off  tbe 
car,  but  beftve  she  bad  bad  time  to  allgbt. 
the  car  started  with  a  sudden  Jerlc  which 
caused  ber  to  t&U,  and  occasioned  tbe  Injury 
complained  of.  Tbe  defendant  introduced 
the  testimony  of  a  greater  numbw  of  wit- 
nesses showing  that  the  car  stopped,  and 
then  started  ahead  again  without  any  JeiiE 
vbaterer,  and  tba.i  after  the  car  had  start- 
ed tbe  plaintiff  and  her  husband  arose  from 


their  seats,  and  attempted  to  leave  the  car. 
and  that  the  plaintiff  fell  to  the  ground  in  so 
dobig.  There  was  verdict  and  Judgment  for 
$5,000.  The  railroad  company  appealed  to 
tbe  Appellate  Court  for  tbe  First  District, 
and  from  a  Judgment  of  affirmance  there 
prosecutes  a  further  api>eal  to  this  court. 

The  only  errors  assigned  to  which  onr  at- 
tention has  been  called  question  tbe  action 
of  the  court  In  giving  each  of  four  butmc- 
tlons,  numbered  respectively  3,  8^  and  9, 
the  first  two  of  which  were,  liven  ^  tbe 
court  of  iti  own  motion,  and  the  last  two 
of  which  were  given  at  the  request  of  ap- 
prise. Instruction  numbered  8  Is  aa  fttl- 
lows:  "It  is  the  du^  of  tbe  Jury  to  flad 
and  determine  the  facta  of  this  case  from 
the  evidence,  and,  having  done  so,  then  to 
apply  to  such  facts  the  htw  as  sta^  In 
these  Instmetions."  It  Is  objected  that  this 
Instruction  Is  misleading;  that  it  shotUd  have 
directed  the  Jury  to  find  and  determine  the 
facts  from  the  evidence,  and  tbat  In  find- 
ing and  determining  the  facts  they  should 
proceed  as  directed  by  the  instructions.  It 
is  urged  that  under  this  instruction,  as 
given,  tbe  Jury  would  be  impressed  with  tbe 
Idea  that  they  were  Independent  of  the  court 
and  its  instructions  in  forming  their  conclu- 
sions erf  fact  and  that  tiiey  would  not  need 
to  consider  tbe  instructions  until  after  they 
had  made  their  finding  on  the  facts.  An  In- 
BtrucUon  containing  tbe  same  direction  to 
the  Jurjv  was  approved  by  this  court  &i  North 
Chicago  Street  Railroad  Co.  v.  Kaspers,  186 
111.  248.  57  N.  B.  849.  We  do  not  think  the 
Instruction  conld  be  construed  by  the  Jury 
to  mean  that  they  should  not  condder  those 
instructions  stating  tbe  law  In  reference  to 
tbe  testt  to  be  used  In  determining  tbe  cred- 
ibility of  witnesses  and  in  reference  to  other 
matters  which  would  assist  them  In  deter^ 
mining  where  lies  the  preponderance  of  the 
evidence. 

The  Instruction  numbered  S  is  as  follows: 
"If,  In  putting  in  tiie  evidence  or  In  argo:- 
ment  conns^  for  either  party  has  made  any 
statement  not  baaed  upon  the  evidence,  tbe 
Jury  should  wholly  dln^iard  such  statement" 
Tbe  objection  to  this  instruction  is  that  tbe 
word  "statement"-  where  It  first  appears 
therdn,  should  be  followed  by  tiie  words  "in 
reference  to  tiie  fiicts  in  this  case,"  or  other 
words  of  similar  import  and  that  the  li^ 
structtou  as  given  virtually  tells  tbe  Jury  to 
disregard  the  arguments  of  counsel.  The 
Instruction  would  have  stated  the  law  with 
greater  accuracy  bad  it  been  modified  as 
above  Indicated,  but  we  do  not  think  its  ef- 
fect could  be  as  suggested  by  appellant 
The  Jury  possessing  the  statutory  qualifica- 
tions would  have  sufficient  Intelllgenoe  to  un- 
derstand that  Illustrations  used  by  couns^ 
In  argummt  and  his  statements  of  his  view 
of  tbe  law  could  not  in  the  nature  of  things, 
be  based  npon  the  evidence.  An>eIlAnt  re- 
fers us,  under  this  brandi  of  his  aivnment 
to  Jansen  t.  Grimshaw,  12S  lU.  468, 17  N.  B. 
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850,  vhlcb  holds  that  comuel  bave  the  xli^t 
to  state  to  the  jury  tlie  propositloiia  of  lair 
Involved  la  the  case  upon  which  they  rely. 
It  does  not  sustain  the  objections  made  to 
this  Instruction.  .  Further,  it  does  not  ap- 
pear from  this  record  that  coonsel  for  app^ 
lant  made  any  argument  to  the  Jury,  and, 
unless  that  fact  appeared,  we  could  not  hold 
that  the  instruction  was  harmful,  however 
erroneous  it  was  in  the  respect  complain- 
ed of. 

The  instmctkm  numbered  8  Is  as  f^ows: 
"The  Jury  are  Instructed  that  nnder  the  law 
of  tUs  state  a  husband  Is  a  competent  wit- 
ness to  testify  in  behalf  of  his  wife  In  s 
suit  brought  by  the  latter  for  personal  In- 
juries alleged  to  have  been  sustained  by  the 
wife.  You  are  Instructed  that  if  the  testi- 
mony ot  the  husband  appears  to  be  fair,  is 
not  unreasonable,  and  Is  conalBtent.wlUi  it* 
self,  and  the  witness  has  not  been  in  any 
mannra  Impeached*  then  yon  have  no  right 
to  disregard  the  testimony  of  such  a  witness 
merely  from  the  fact  tbat  be  is  related  by 
marriage  to  the  plaintiff  in  the  case."  This 
is  said  to  be  erroneous  because  it  singles  oat 
a  particular  witness,  and  tends  to  give  em- 
phasts  to  his  testinuHiy.  Tin  practice  of 
naming  or  otherwise  Identifying  a  witness 
tn  an  Instruction  of  this  character,  when  it 
can  be  avoided,  is  bad.  Ptaenix  Ins.  Co.  v. 
La  Folate,  118  lU.  384,  8  N.  B.  853;  City  of 
Sandwich  v.  Dolan,  141  UL  480,  81  N.  K 
410.  Instructions  stating  the  law  by  wblcb 
tbe  Jury  Is  to  be  guided  In  determining  the 
credibility  of  witnesses  should  be  In  the 
most  general  terms,  so  that  tiie  Jury  may  not 
Infer  that  the  court  had  any  particular  wit- 
ness In  mind  in  giving  the  Instruction. 
Where,  however,  It  must  .be  apparent  to  the 
Jury  that  tbe  law  steted  In  the  Instmctton 
could  apply  to  but  one  witness  In  tbe  case^ 
no  matter  how  general  ite  statements  were, 
as  here  no  husband  testified  in  behalf  of  his 
wife  except  "Mx.  Wellner,  and,  no  difference 
how  the  instruction  was  worded,  the  Jury 
would  know  that  it  applied  to  him  alonei,  and 
where^  under  such  circumstances,  tbe  wit- 
ness is  not  named  In  tbe  Instractlon,  we 
think  the  fact  that  he  or  she  Is  identified 
In  the  Instrnctloa  does  not  constitute  re- 
verslUe  error.  Instructions  subject  to  tbe 
same  criticism  that  appellant  makes  of  this 
one  have  been  given  from  time  Immemorial 
In  criminal  cases,  advising  the  Jury  In  refers 
ence  to  the  law  to  be  applied  by  them  In  de- 
termining the  wei^t  to  be  given  to  the  tes- 
timony of  the  defendant  It  is  also  objected 
that  the  Instruction  should  not  have  been 
given  because  it  was  uselees,  as  tbe  fact 
that  the  court  permitted  the  husband  to  tes- 
tify showed  to  tbe  Jury  that  be -was  compe- 
tent. In  view  of  tbe  history  of  our  law 
in  reference  to  the  competency  of  the  hus- 
band to  testify  for  the  wife,  known  to  some 
extent  among  all  tbe  people  from  whom  the 
Jury  are  drawn,  we  think  an  instruction  on 
this  subject  proper. 


The  lostruction  numbered  9  was  as  fol- 
lows:        coort  instmcte  the  jury  that  the . 
credibility  of  tbe  witnesses  is  a  question  ex- 
clusively for  the  Jury;  and  the  law  Is  that, 
where  a  number  of  witnesses  testify'  directly 
oppoedto  to  each  other,  the  jury  are  not  - 
bound  to  regard  the  w^ht  of  the  evidence 
as  evenly  balanced  merely  because  of  num- 
bers. The  jury  have  a  r^ht  to  determine, 
from  the  appearance  of  the  witnesses  on  ti» 
stand,  their  manner  of  testifying,  their  ap- 
parent candor  and  falmeas,  their  apparent 
intoll^ence  or  lack  of  InteU^ooce^  and  from 
all  tbe  other  surroui^ing  drcumstancea  ap- 
pearing on  the  trial,  wblcb  witnesses  are  the 
more  worthy  of  credit,  and  to  give  them 
credit  accordingly.**  The  use  of  tbe  words, 
"tbelr  apparent  tot^Ugence  or  lack  of  Intelli- 
gence,"  in  this  instruction,  is  said  to  be  a 
statonent  frmn  the  court  that  an  intell^ient 
witness  Is  more  credible  than  an  unintelli- 
gent one,  and  that  for  this  reason  the  Instruc- 
tion stetes  that  which  is  not  the  law.  We 
are  referred  to  Chicago  West  Division.  Bait 
way  Co.  V.  Bert,  69  HI.  88&  Tbe  instruc- 
tion whlcb  was  held  erroneous  tiiere  advised 
the  Jury  that  a  witness  may  be  just  as  ef- 
fectually impeached  by  "his  want  of  Intelli- 
gence" as  by  the  direct  testimony  of  oth» 
witnesses.  That  instruction  waa  wrong,  be- 
cause among  other  reasons,  it  is  tor  the  jury, 
and  not  for  the  couz^  to  determine  what 
sort  of  an  Impeachment  is  effectual,  or  how 
effectual  any  particular  Impeachment  is. 
While  the  Jury  has  the  right  to  take  into 
consideration  a  witness'  Intelllgenee  or  lack 
of  Intelligence  in  determining  the  credit  to 
be  given  his  testimony,  it  Is  not  upon  the 
basis  that  an  intelligent  witness  is  more 
truthful  than  an  unintelligent  witness,  but 
upon  the  theory  that  the' witness  of  greater 
Intelligence  may  observe  more  closely,  re- 
member more  exactly,  and  relate  more  accu- 
rately that  which  transpired  In  his  presence 
than  tbe  vrltaess  of  lesser  Intdligence.  In 
the  consideration  of  tbe  instruction  now  be- 
fore us  we  are  referred  to  Eastman  v.  West 
Chicago  Street  Railroad  Co.,  78  UL  App. 
685;  Barron  v.  Burke.  82  111.  App.  116;  Hope 
v.  West  Chicago  Street  Ballroad  Co.,  Id. 
811;  Chicago  City  Ball  way  Co.  v.  Keenao, 
85  III  App.  367;  and  Morton  v.  O'Connor,  Id. 
278.   Tbe  instruction  passed  upon  In  each 
of  tbos6  cases,  as  will  be  observed  by  an 
examination  thereof,  Is  plainly  distinguisba- 
ble  from  the  one  now  before  us.   It  Is  un- 
necessary to  enter  upon  a  detailed  discussion 
of  each  of  tbem.   In  City  of  La  Salle  v. 
Kostka,  190  lU.  130,  60  N.  B.  72,  an  Instrue- 
tion  was  approved  which  told  the  Jury  that 
in  weighing  tbe  testimony  of  the  witnesses 
they  had  a  right  to  teke  into  conslderatioQ 
the  apparent  intelligence  or  lack  of  Intelli- 
gence of  tbe  witnesses,  and  an  Instruction  of 
substantially  the  same  import  was  approved 
in  Chicago  &  Alton  Railroad  Co.  v.  Winters,, 
175  HI.  293,  61  N.  B.  901. 

Finding  no  error  in  tbe  action  of  the  court 
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ta  glTlng  either  at  the  fimr  iottractionB  to 
which  objection  ia  made,  the  Judgment  oi 
th»  Appellate  Court  will  be  afflrmed.  Jndc* 
ment  affirmed. 


<so6  ni.  m) 

RANKIN  T.  SHABPLBS. 

(Supreme  Court  of  Ullnois.  Dec.  16,  1908.) 

S4Z.BS-PATBNTBD  AKTICLBB-INDBHNITT  TO 
BVTER  —  REPAYHBNT  —  CONSTRUCTION  OF 
CONTRACT-TBRUINATION  OF  LITIQATION— 
BBLBASB— UCBNSB-LBQAI.  SUFflOIBMCY  — 
BXPBRT  TBSTUIONT— BVIDBNCB-BXCLUSIOH 
-TRIAL-REMARKS  BT  COURT. 

1.  In  an  action  to  recoTer  on  a  contract  under 
which  plaiotiS  sold  certain  patented  artidea  to 
defendant,  defendant  retaining  15  per  cent,  of 
the  price  thereof  to  indemnify  htm  from  the 
consequences  of  infringemeDt  sutta,  which  16 
per  cent,  was  to  be  repaid  at  the  ezpiratioo 
ot  a  rear  from  the  termiuBttoD  of  all  Rucfa 
Buits,  admissiona  of  defendant  that  plaintifC 
miaht  have  tendered  him  26  licenaes,  one  for 
each  machine  purchased,  and  evidence  that  de- 
fendant had  paid  plaintiff  one  year's  Interest 
on  15  per  cent,  of  the  value  of  24  machines, 
was  sumdent  to  warrant  a  finding  that  defend- 
ant had  In  his  bands  an  amount  of  money  be- 
longintf  to  plaintiff  equal  to  said  16  per  cent, 
on  which  sum  interest  was  due. 

2.  Id  an  action  to  recover  a  balance  retained 
by  defendant,  the  buyer  of  certain  patented 
articlea,  to  Indemnl^  Um  from  the  conse- 
quence of  infringement  suits,  which  balance 
was  to  t>e  paid  to  plaintiff,  the  seller,  after  the 
teriDioation  of  all  suits  against  defendant,  an 
hmmctioQ  assuming  that  defendant  purchased 
26  of  the  patented  articles,  instead  of  24,  waa 
harmlesa,  where  the  verdict  by  ita  amount  ahow- 
ed  that  the  jury  computed  the  damages  on  the 
basis  of  24  of  the  articles. 

3.  Under  a  contract  for  the  sale  of  certain 

Patented  articles  alleged  to  be  infrlugementa, 
y  which  the  buyer  was  to  retain  15  per  cent, 
of  the  value  of  the  articles  purchased  as  in- 
demnity for  any  suits  brought  against  him;  of 
which  suits  be  was  to  give  the  seller  immedi- 
ate notice,  in  the  absence  of  any  such  notice 
the  jury,  m  an  action  by  the  seller  to  recover 
the  15  per  cent  as  provided  In  the  contract, 
were  justified  in  finding  that  no  suits  of  which 
notice  should  have  been  given  were  ever  In- 
stituted. 

4.  Under  a  contract  for  the  sale  of  certain 
patented  articles,  by  which  the  bnyer  was  to 
retain  15  per  cent  of  the  value  of  the  articles 
to  indemnify  him  for  loss  "caused  by  any  gnat^ 
anty  given  to  any  person  in  case  any  suit 
should  be  instituted  against  any  person  on  ac- 
count of  using"  such  articles,  and  which  in- 
demnity was  to  be  returned  to  the  seller  at  the 
expiranoo  of  a  year  from  the  termination  of 
all  suits,  the  seller  could  recover,  though  suits 
had  been  instituted  against  purchasers  from  the 
hnyer,  where  the  buyer  gave  no  guaranty  to 
such  iiurchasers. 

5.  Under  a  contract  for  the  sale  of  certain 
patented  articles  by  which  the  buyer  was  to  re- 
tain 15  per  cent  of  the  value  of  tfae  articles 
to  indemnify  him  from  the  consequences  of  suits 
brought  against  him,  or  purchasers  from  him 
on  account  of  their  use  until  a  year  after  the 
termination  of  such  suits,  suits  instituted 
against  other  persons  than  each  buyer  or  pur- 
chasers from  him  did  not  affect  the  seller's 
right  to  recover  the  indemnity. 

6.  In  an  action  to  recover  the  balance  re- 
served by  a  buyer  of  patented  articles  to  pro- 
tect him  from  uie  consequences  of  any  suits  in- 
stituted against  him  on  account  of  their  being 
Infringements  of  other  patents,  which  indemnity 
fond  was  to  be  retnmed  to  the  seller  at  the 
excretion  of  a  year  from  tlia  termination  of  all 


such  suits,  evidence  of  a  release  to  the  sdter 
and  bis  vendees  from  the  owner  of  one  of  the 
patents  alleged  to  be  infringed,  and  of  licenses 
for  each  article  purchased  from  the  seller,  from 
the  owner  of  the  other  patent,  both  of  which 
were  given  some  years  before  the  institution  of 
the  action,  was  sofiicient  to  justify  a  finding 
that  all  litigation  affecting  the  rights  of  the 
seller  had  censed  and  determined  more  than  a 
year  prior  to  the  commencement  of  the  action. 

7.  A  ruling  of  the  court  to  the  effect  that  hs 
would  admit  certain  evidence  for  what  it  was 
worth,  but  it  was  not  going  to  be  read  to  the 
jury,  was,  for  all  practical  purposes,  an  ex- 
clusion of  the  evidence. 

8.  In  an  action  to  recover  the  balance  retain- 
ed by  the  buyer  of  certain  patented  articles  to 
indemnify  him  for  suits  on  account  of  their  lie- 
ing  Infringements  of  other  patents,  which  bal- 
ance was  to  be  returned  at  tfae  end  of  a  year 
from  the  termination  of  all  suits  concerning 
the  same,  error  of  the  court  in  admitting  in  evi- 
dence copies  of  docket  entries  and  opinions  In 
certain  infringement  suits  was  harmless,  where 
defendant  was  saved  from  tbe  consequences  of 
all  suits  by  releases  and  licenses  from  the  per- 
sons whose  patents  were  claimed  to  be  bi- 
fringed. 

9.  In  an  action  to  recover  an  indemnity  fund 
retained  by  the  buyer  of  certain  patented  arti- 
cles to  protect  him  from  the  cotisequences  of 
their  being  infringements  of  other  articles, 
which  fund  was  to  be  returned  at  the  expira- 
tion of  a  year  from  the  termination  of  all  suits 
against  the  buyer  or  purchasers  from  him,  de> 
fendant  cannot  avail  himself  of  an  objection  to 
a  remark  of  the  court,  on  cross-examination  of 
plaintiff,  that  he  would  let  him  answer  a  ques- 
tion, but  It  was  not  pertinent,  where  the  exam- 
ination was  as  to  a  soit  which  was  based  upon 
the  use  of  an  article  In  which  defendant  was 
not  interested. 

10.  A  patent  lavryer  Is  not  a  competent  wit- 
ness on  the  legal  sufficiency  of  a  patent  license, 
but  the  question  as  to  its  sufficiency  is  one  for 
the  court. 

11.  To  recover  the  balance  due  on  a  contract 
for  the  sale  of  certain  patented  articles,  which 
balance  was  to  be  retained  by  tbe  buyer  until  a 
year  from  the  tenniaatlon  of  all  suits  instituted 
against  bim  or  bis  vendees  on  account  of  such 
patents  being  Infringements,  and  fmther  pro- 
viding that  at  the  expiration  of  one  year  after 
all  litigation  has  been  finally  settled  the  buyer 
shall  pay  over  to  the  seller  the  money  retained, 
provided  he  shall  not  have  been  required  to  pay 
the  same  for  the  purposes  of  tfae  Indemnity,  it 
u  not  necessary  for  the  seller  to  show  tbat  all 
litigation  existing  at  the  time  of  the  contract, 
or  subsequently  commenced,  which  might  affect 
the  rights  of  the  buyer,  had  been  floal^  settled. 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Action  by  Philip  M.  Sharpies  against  Thom- 
as Rankin.  From  a  Judgment. of  the  Appel- 
late Court  affirming  a  Judgment  for  plalntifC, 
defendant  appeals.  Affirmed. 

Tbia  is  an  appMl  firom  tbe  App^te  Oonrt 
for  the  FInt  District  to  brliv  In  lerlew  a 
Judgment  of  that  court  nfflrm^ng  a  Judgment 
of  the  circuit  court  of  Oook  county  In  an  ac- 
tion brought  by  appellee  against  appellant 

The  Appellate  Court  felrly  and  fully  stat- 
ed tbe  case  as  follows:  "December  12,  1895, 
appellee  brought  an  assumpsit  against  appel- 
lant upon  a  contract  executed  by  and  l)e- 
tween  Sharpies  and  appellant  and  his  partner, 
DaviB,  dated  March  24, 1890,  to  tbe  bdlowlng 
effect:  Tbat  Sharpies  is  engaged  in  the  man- 
nfactuie  of  Sharpies  cream  squurators,  vlilch 
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are  alleged  to  be  InfrlDgements  of  certain  pat- 
ents; that  Davis  &  Rankin  wish  to  be  pro- 
tected against  loss  by  reason  of  purchasing 
and  selling  s^d  sepairstors,  and  to  be  Indem- 
nlfled  upon  any  guaranty  they  may  give  to 
any  person  or  persons  purchasing  from  them 
and  using  euch  separators.  It  ts  agreed  that 
Sharpies  will  sell  Davis  &  Rankin  bis  sep- 
arators at  26  per  cent  below  list  price,  and 
that  Davis  &  Rankin  shall  retain  15  per  cent, 
of  the  list  price  to  secure  and  indemnify 
them  against  loss  and  damage  in  defending 
any  suit  bronglit  against  them  because  of 
their  parchaae  or  sale  of  such  separators; 
also  to  protect  and  Indemnify  tixem  asalnst 
loss  caused  by  any  guaran^  given  to  any 
person  or  persons  In  case  any  suit  should  be 
Instituted  against  any  person  or  persons'  on 
account  of  using  such  separators  purchased 
from  Davis  &  Rankin.  It  Is  agreed  that  Da- 
vis &  Rankin  shall  retain  said  16  per  cent 
of  separators  already  purchased  by  tbera,  as 
welt  as  those  hereafter  porotaased,  to  secure 
and  Indemnify  them  against  loss,  as  above 
set  forth.  It  is  agreed  that  Davis  &  Rankin, 
at  the  expiration  of  one  year  after  all  litiga- 
tion has  been  finally  settled  which  In  any 
way  affects  the  right  of  said  Davla  &  BanUn 
to  purchase  and  sell  said  separators,  or  In 
any  way  affects  the  right  of  any  person  or 
persons  in  using  said  separators  which  they 
have  purchase^  from  said  Davla  &  Rankin« 
shall  pay  over  to  said  Sharpies  said  16  per 
cent,  retained  for  the  purposes  herein  set 
forth,  provided  tiiat  they  shall  not  be  n- 
qulred  to  pay  the  same,  at  the  expiration  of 
said  year  or  thereafter,,  unless,  said  Sharpies 
shall  make  good  to  them  any  loss  or  damage 
suffered  on  account  of  any  suit  or  suits  insti- 
tuted against  them  because  of  their  purchase 
or  sale  of  said  separators.  It  Is  agreed  that 
Davis  &  Rankin  shall  give  Sharpies  Immedi- 
ate notice  of  any  suit  Instituted  against  them 
or  against  any  person  or  persons  purchasing 
from  them.  The  biU  of  particulars  aied  with 
the  -declaration  shows  the  sale  of  9  Sharpies 
separators  to  the  firm  of  appellant  In  1S89, 
and  of  15  during  the  first  three  months  of 

1800,  and  it  also  states  that  15  per  cent  of 
the  price  of  these  24  separators  was  retained 
by  such  firm,  amounting  to  91,443.75,  to  which 
sum  Interest  should  be  added  from  April  8, 

1801.  Issue  was  Joined  and  a  trial  had.  In 
which  a  verdict  was  rendered  against  appel- 
■ant  for  $1,970.50,  and  Judgment  was  entered 
thereon.  From  that  Judgment  this  appeal 
was  taken." 

Defrees,  Brace  &  Rltter,  for  appellant  Az^ 
thur  W.  Underwood,  for  appellee. 

FEB  CURIAM.  Appellant  In  his  brief  In 
this  court  in  speaking  of  the  opinion  of  the 
Appellate  Court  as  to  the  amount  found  to  be 
due  from  appellant  says:  "We  have  never 
made  any  point  In  that  court  or  the  trial  court 
as  to  the  amounts  In  the  hands  of  Davis  ft 
BanUn  or  the  amount  of  the  recovery.  The 


question  is,  can  there  be  any  recovery?  And, 
secondly,  was  the  case  properly  tried— that  Is, 
was  It  fairly  presented  to  the  Jury  under  Xh6 
rulingB  and  instructions  of  the  trial  Judge?" 

The  Appellate  Court,  in  considering  the 
case,  said  in  part: 

"An  examination  of  the  contract  shows 
that  this  15  per  cent  was  retained  by  Davis 
&  Rankin  to  Indemnify  them  against  any  loss, 
expenses,  or  damages  that  might  come  to 
them  (1)  'in  defending  any  suit  brought 
against  Davis  &  Rankin  because  of  their  puiv 
chasing  or  selling  said  separators';  @)  and 
also  to  protect  and  Indemnify  them  against 
any  loss,  expenses,  or  damages  that  may  be 
caused  them  'by  reason  of  any  guaranty  giv- 
en by  said  Davis  ft  Rankin  to  ai^  person  or 
persons  *  *  *  to  Indemnify  said  persons 
from  damages  recova«d  •  •  •  in  any 
fully  litigated  case  •  •  •  instituted 
against  said  penons  on  account  of  tiielr  using 
said  separators  purchased  of  said  Davis  ft 
Rankin.'  Said  contract  further  provides  that 
Davis  &  Rankin  diall  give  immediate  notice 
to  said  Philip  M.  Sharpies  of  any  and  oil  suits 
Instituted  against  Davis  ft  Rankin  on  ac- 
count of  their  purcbaslug  or  seUlnS  said  sep- 
arators, and  also  shall  give  ImmedlAto  notice 
of  any  and  all  suits  Instituted  against  any 
person  or  persons  on  account  of  said  person 
or  persons  using  said  separators  which  were ' 
sold  to  said  person  or  persons  by  said  DavU 
&  Rankin.'  It  Is  further  stipulated  therein 
^at  said  Davis  ft  Rankin,  at  the  expiration 
of  one  year  after  all  litigation  has  been  final- 
ly settled  which  in  any  way  affects  the  right 
of  said  Davis  ft  Rankin  to  purdiaae  or  aeHl 
said  separators,  or  In  any  way  affects  the 
rights  of  any  person  or  persons  In  using  any 
of  said  separators,  which  said  person  or  per- 
sons have  purchased  of  said  Davis  ft  Rankin, 
they  shall  pay  over  to  said  Philip  M.  Sharpies 
said  fifteen  per  cent  of  said  list  price  re- 
tained by  them,  with  Interest  for  Ijhe  pur* 
poses  herein  set  forth.'  Then  follows  a  pro- 
viso that  such  payment  need  not  be  made  un- 
less Sharpies  shall  first  make  good  to  Davla 
ft  Rankin  all  loss,  e^ense,  and  damage.  If 
any,  wlilch  tbey  have  suffered  by  reason  of 
any  such  suits  Institnted  against  them  or  on 
account  of  any  such  suits  brought  against 
persons  to  whom  Davis  ft  Rankin  have  sold 
said  separators. 

"There  is  apparently  no  dispute  but  that 
Davis  ft  Rankin  purchased  26  separators  from 
appellee  prior  to  1891,  and  retained  in  their 
bands  15  per  cent  of  the  Ust  price  thereof. 
The  bin  of  particulars  filed  with  the  dedsra- 
tlon  sets  forth  the  sale  <rf  24  Sharpies  sepa- 
rators, from  appellee  to  Davis  ft  Rankin  in 
the  years  1889  and  1890  for  the  sum  of 
$9,025,  16  per  cent  of  which  amounts  to 
$1,443.75— the  principal  sum  claimed  in  this 
action.   •  •  • 

"When  appellant  was  on  the  stand  be  was 
Bsked  as  to  certain  licenses,  and  the  num- 
ber of  them,  tendtfed  to  him  by  appelle& 
He  answered:  'Later  he  brongbt  in  some,  1 
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would  say  eight  or  nine  docaments,  that  pur- 
ported—or there  might  have  been  twenty- 
six  of  them.  BO  far  as  I  know  now— showing 
and  purporting  to  be  an  IndlrldnaJ  license  for 
each  machine  we  had  purchased.' 

"Interest  for  the  term  of  one  year  upon  the 
sum  dnimed  herein  was  paid  by  appellant, 
and  credit  was  given  therefor  by  appellee. 
Tlje  Jury  were  therefore  fully  Justified  in 
finding  that  Davis  &  Rankin,  at  the  time 
this  suit  was  begun,  had  In  their  bands 
$1,443.75  of  the  money  of  appellant,  and  that 
npon  this  sum  lnt««Bt  was  due  from  AisU 
3,  1891. 

"The  court  Instructed  the  Jury  upon  the 
asBumptlop  that  the  nnmber  of  Sharpies  sep- 
aratorg  sold  to  Davis  &  Rankin  was  26.  The 
foregoing  evidence  tends  to  support  the  in- 
struction in  that  particnlar,  and  It  la  beyond 
question  that  the  number  of  separators  so 
sold,  and  from  the  price  of  which  Davis  & 
Rankin  liad  retained  IB  per  cent  was  at  least 
21.  Upon  the  assumption  that  the  InsMe- 
tton  should  have  stated  the  number  of  such 
separators  at  24  Instead  of  at  26^  that  error 
did  DO  barm,  as  the  damages  found  by  the 
Jory  vrere  conflned  to  16  per  cent,  upon  the 
selling  price  of  24  separator^. 

"The  question  remaining  is,  was  this  sum 
of  ¥1,448.75  due  and-  owing  at  the  time  suit 
was  brought?  The  evidence  shows  no 
tice  given  to  appellee  by  Davis  &  Rankin, 
at  any  time,  of  any  suit  or  suits  brought 
against  them  or  a^Onst  any  person  to  whom 
they  bad  sold  a  separator.  It  was  fbe  duty, 
under  fbe  contract,  of  Davis  &  Rankin  to 
'give  immediate  notice*  to  appellee  of  such 
suit  or  suite.  Without  the  giving  of  such  no- 
tice Davis  ft  Rankin  would  have  no  right 
to  be  protected  from  or  to  be  indemnified  for 
any  loss,  expenses*  or  damages  that  might 
be  caused  to  them  by  the  bringing  or  the 
prosecution  of  such  suit  or  suits.  In  the  ab- 
sence  of  the  notice  thus  required  the  Jury 
were  Justified  In  the  finding,  which  Is  In- 
lierent  in  th^  verdict,  that  no  snlt  or  suits, 
of  which  notice  should  have  been  given,  were 
ever  instituted.  Again,  this  record  does  not 
tixnr  tliat  Davis  ft  Rankin  ever  gave  'any 
guaranty*  to  any  person  to  whom  they  sold 
a  Sharpies  separator.  If  they  sold  a  sepa- 
rator to  any  one  without  giving  to  the  pur- 
diaser  their  guaranty  to  Indemni^  him  'from 
damages  recovered  •  •  •  tn  any  fully  lit- 
igated" case  •  *  •  instituted'  against  him 
on  account  of  his  using  sadt  separator,  ap- 
pellee-Is not  concerned  therein.  The  begin- 
ning or  the  existence  of  such  a  Bult  would 
not  bar  recovery  in  this  action. 

"Appellant,  to  show  that  this  suit  was  pre- 
maturely  twought,  Interposes  the  records,  or 
partial  records,  in  seven  suits  eoncemlng 
separators.  But  none  of  these  suits  were 
agaliut  Davis  ft  Bonkln  or  against  any  per^ 
son  to  whom  th^  had  sold  a  separator; 
hence  such  litigation  did  not  affect  the  right 
of  Davis  ft  Rankin  to  punAase  and  sell  said 
separators,*  nor  did  It  affect  the  right  of 


any  person  or  petBons  in  using  said  aepa- , 
ratora'  purchased  from  Davis  &  Rankin. 

"There  were  but  two  patents  which  are 
said  to  be  infringed  upon  by  appellee  in- 
volved in  these  suits.  Tbey  are  No.  293,314, 
granted  February  12,  1884,  owned  by  the 
Aktlebolaget  Separator  Company,  of  which 
the  De  Laval  Separator  Company  was  the 
sole  licensee.  December  24,  18Q1,  such  own- 
er and  sole  licensee  of  the  one  part,  and 
appellee  of  the  other  part,  entered  into  an 
agreement  whereby  appellee  and.  bis  vendees 
were  released  from  all  liability,  whether  for 
past  or  future  infringement  under  said  pat- 
ent As  to  the  Thomson-Houston  patent 
No.  239,659,  owned  by  Serena  Berger,  and  of 
which  the  Philadelphia  Creamery  Supply 
Company  w^as  the  sole  licensee,  the  latter 
company,  on  December  81,  1802.  on  th^  re- 
quest of  appellee,  released  Davis  ft  Raukln 
'from  all  liability  of  every  kind  wtutsoever,* 
by  reason  of  the  'sale,  use,  or  ownership  of 
twenty-six*  separators  sold  by  appellee  to 
them  prior  to  March  24,  1890.  This  release 
was  ofTered  to  appellant  not  later  than  the 
year  18^  When  offered  to  him,  the  appel- 
lant refused  to  accept  It,  either  In  its  tl)ib 
form,  or  when,  shortly  afterwards,  It  was 
presented  to  him  in  the  shape  of  individual 
licenses  covering  each  machine  be  had  pur- 
chased from  appellee.  David  T.  Sharpies 
saya  that  when  he  toidered  the  license  to 
appellant  the  latter  wanted  to  know  what 
evidence  appellee  had  used  to  settle  the  suit, 
and  when  told  that  such  evidence  cost  mon- 
ey, and  it  would  not  be  divulged  to  him,  he 
said  it  he  could  not  have  the  evidence  he 
would  not  pay  ttds  16  pa  cent,  and  that 
he  could  stend  us  off  tor  a  good  many  years 
upon  technicalities.' 

"In  our  opinion  there  la  ample  evidence 
In  this  record  to  Justify  the  Jury  In  finding 
that  all  litigation,' If  any  thoe  had  been, 
affecting  the  rights  of  Davto  &  Bankln  or 
of  any  of  their  customers  holding  their  guar- 
anty, had  ceased  and  determined  more  than 
one  year  next  prior  to  flu  commencement 
of  this  cause. 

"Appellant  complains  that  the  trial  conrt 
let  in,  over  his  objection,  copies  of  docket 
entries  and  opinions  in  certain  InMngement 
suits.  In  BO  doing  be  misinterprete  the  nd- 
ing  of  the  court,  which  was:  'I  vrill  let  these 
go  in  for  whatever  they  are  worth;  you 
can  save  an  aceptlon,  but  they  are  not  going 
to  be  read  to  the  Jury.'  For  all  practical 
purposes  this  warn  an  ^elusion  of  the  evi- 
dence. Bvoi  if  they  had  been  admitted,  such 
action  Is  not  reversible  error,  for  the  reason 
that  the  release  in  the  one  ease  and  the  li- 
cense In  the  oth»  rendered  such  evidence 
immaterial. 

"The  objection  to  the  remark  of  the  court, 
during  the  cross-examination  of  David  T. 
Sharpies  as  to  the  suit  against  Buchanan, 
that  1  will  let  him  answer  the  question,  but 
it  is  not  pertinent,'  ca!tanot  avail  appellant, 
because  the  suit  against  Buchanan  was  bas- 
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ed  iqran  the  nae  of  a  ■janitor  neltber  bought 
nor  Kid  by  Dayla  St  Bankln.  Moreover,  the 
qneetloii  then  aaked  was  not  proper  In  croea- 
examination. 

**Appellant  called  one  Fierce,  a  patent  law- 
yer, and  offered  to  show  by  blm  that  he 
(Fierce)  gave  Davis  &  Bankln  an  opinion 
upon  the  legal  snffldeDcy  of  the  license  ten- 
dered to  them,  signed  by  the  Fhlladelpbla 
Greamny  Supply  Company.  It  Is  not  neces- 
sary to  Quote  authorities  to  sustain  the  prop- 
osition that  the  legal  sufficient^  of  docu- 
mmts  In  evidence  Is  tor  the  court,  and  that 
it  cannot  be  testlfled  to  by  witnesses,  how- 
ever learned.  To  state  the  propoiEdtlon  is  to 
argue  It  The  other  question  asked  of  the 
witness  Pierce  and  ruled  out  by  the  court 
called  for  hearsay  evidence,  and  for  that 
reason  the  ruling  was  proper. 

"Appelant  objects  to  certain  Instructions 
given  or  refused.  The  first  Instruction  given 
for  appellee  Is  not  subject  to  the  criticism 
set  forth.  Appellee,  under  the  terms  of  the 
contract  In  this  case,  was  not  bound  to  show 
that  all  litigation  existing  at  the  time  of  the 
contract,  or  subsequently  commenced,  which 
might  In  any  way  aCTect  the  rights  of  Davis 
ft  Rankin,  or  their  vendees,  to  sell  and  use 
the  separators,  had  been  finally  settled.  Ap- 
pellee did,  however,  show  prima  facie  that  no 
suits  had  been  brought  against  Davis  As 
Bankln  or  against  their  vendors,  and  that  all 
suits  In  which  they  could  be  in  any  wise  prop- 
erly concerned  had  been  ended  by  dismissal, 
decree,  release,  or  license  for  more  than  one 
year  next  prior  to  the  beginning  of  this  suit 

"In  our  opinion,  appellee's  Instruction  No. 
2  does  not  call  upon  the  JiU7  to  determine  a 
question  which  the  court  should  have  passed 
upon.  It  left  to  them  to  find,  from  all  the 
evidence,  whether  or  not  the  litigation  named 
had  been  settled  in  tlm&  The  contract  in 
question  did  not  require  appellee  to  reveal 
to  Davis  &  Bankln  the  terms  of  any  settlfe- 
ment  he  might  make,  but  does  require  them 
to  pay  over  this  money  at  the  expiration  of 
one  year  after  all  litigation  had  been  settled. 

"Appellant's  third  instruction  was  properly 
refused.  It  was  not  based  upon  the  evidence. 
In  addition  thereto,  the  records  referred  to 
in  that  lostruction,  and  also  in  Nos.  4,  5, 
and  6  of  appellant's  refused  instructions, 
were  not  before  the  Jury.  It  may  also  be 
said  that  as  to  refused  Instruction  No.  4 
there  is  no  evidence  that  the  separators  de- 
scribed in  the  case  named  therein  'are  the 
same  separators'  purchased  by  Davis  &  Ran- 
kin from  appellee. 

"The  fifth  and  sixth  refused  Instructions 
are  bad  in  this:  that  each  is  wholly  imma- 
terial, since  the  suit  therein  named  is  in  no 
wise  connected  with  the  issue  involved  in 
tills  action.  Refused  instruction  No.  10  Is 
covered  fully  by  Instruction  No,  9  as  given. 

"It  was  not  error  to  refuse  appellant's 
twelfth  Instruction,  because  It  is  abstract, 
and  Is  not  to  the  Issye.  The  thirteenth  re- 
fused Instruction  Is  subject  to  the  same  crltl- 


dam.  The  seventeenth  refused  Instruction 
la  baaed  upon  a  misconception  of  the  con- 
tract, and  Ita  refusal  was  therefore  not  er- 
ror." 

We  have  carefully  gone  over  tbo  abstract; 
briefs,  and  arguments  as  presented  to  this 
court  and  regard  the  remarks  of  tbe  Appel- 
late Court,  aa  above  set  forth,  as  entirely  cov- 
ering the  case  and  tbe  conclusions  of  that 
court  as  In  harmony  with  the  facta  and  the 
law.  We  concnr  In  and  adopt  what  Is  there 
laid,  and  aa  the  oi^nlon  <a  this  court  Is  that 
the  Judgment  of  the  Appellate  Court,  which  is 
In  conformity  with  this  opinion,  Is  right, 
and  ttiat  In  the  record  there  Is  no  reversible 
error,  the  Judgment  of  the  Appellate  Court 
Is  afi!lnned. 

Judgment  affirmed. 


(ZOS  111.  146) 

HlSSOnU  HALLBABLB  IRON  OO.  T.  DIZ«- 
LON. 

(SnpiMne  Oonrt  of  Dllnois.  Dec,  16»  190B.) 

UASTER— INJURIES  TO  SBRTANT— SAFB  PLACB 
TO  WORK— BVI0KNCB-«UFFICIHlNGT-QnB8- 
TION  FOR  JURT— FKLLOW  &BRVANTft-«ROZ- 
lUATB  CaUSBf 

1.  A  motion  to  Instroct  the  Joiy  to  find  for 
defendant  admits  the  truth  of  all  opposing  evi- 
dence, and  Inferenceg  w'blch  may  be  drawn 
therefrom,  and,  if  such  evidence  fairly  tends  to 
Eupirart  the  plaiDtifTs  case,  it  most  be  sub- 
mitted to  the  jury. 

2.  A  company  engaged  In  the  manufacture  of 
iron  castings  maintained  a  room  through  which 
it  was  necessary  to  draw  trucks  loaded  with 
hot  castings,  the  floor  of  the  room  being  com- 
posed ot  iron  plates  one  of  which  was  broken 
at  the  comer,  so  that  one  wheel  of  a  track, 
pushed  by  a  number  of  employ^,  dropped  into 
the  bole,  causing  castings  piled  on  the  truck  to 
uiMset,  injurfng  one  of  the  men.  Meld,  that  the 
company  was  guilty  of  negligence  In  failing  to 
provide  a  safe  place  to  work. 

3.  The  doty  of  a  master  to  provide  a  safe 
place  to  work  InclndM  the  du^  to  make  an 
inspection  to  ascertain  the  existence  of  defects, 
so  ttiat  a  master  is  liable  for  injuries  caused  to 
a  servant  by  the  nasafe  condition  of  tbe  place 
in  which,  the  servant  is  required  to  work  if  he 
might  have  known  of  the  unsafe  condition  'by 
the  exercise  of  dne  csre,  although  be  had  no 
actual  knowledge. 

4.  A  foreman  employed  by  the  master  to  take 
coDtrol  of  a  particular  branch  of  the  business 
is  not  a  fellow  servant  of  the  employes  under 
bis  control,  but  is  a  vice  prindpal,  so  that  his 
negligence  Is  imputable  to  the  master. 

5.  The  existence  of  the  relation  of  fellow 
servants  is,  where  tbe  evidence  on  the  point  is 
conflicting,  a  question  of  fact  for  tbe  jury. 

6.  Where  an  injury  to  a  servant  is  the  effect 
of  the  combined  negligence  of  tbe  master  and 
of  a  fellow  servant,  the  master  is  liable. 

7.  In  an  action  by  a  servant  for  personal  in- 
juries it  appeared  that  tbe  injuries  were  caused 
by  the  fall  of  iron  from  a  track  on  which  it 
was  loaded,  and  tliat  the  accident  occurred  im- 
mediately after  one  of  the  wheels  of  the  truck 
had  dropped  into  a  hole  In  the  Soor,  which 
existed  through  the  negligence  of  the  master. 
Tbe  person  in  charge  of  the  meu  with  whom 
plaintiff  was  working  directed  them  to  stop  the 
truck  and  pull  It  backwards  to  get  the  wheel 
out  of  the  hole,  and  tbe  accident  occurred  as 
they  were  doing  so.  ffeltf,  that  aa  the  dropping 
of  the  wbeel  into  tbe  hole  and  the  direction  of 
the  foreman  to  pull  the  truck  backwaids  were 
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prmctical!7  identical  in  point  of  time,  and  one 
tbe  neccRsary  result  of  the  other,  the  existeace 
of  the  defect  in  the  floor  vat  tho  prozimate 
cause  of  the  Injniiea. 

Appeal  firom  Appellate  Court,  Voorfli  Dis- 
trict 

Action  by  John  T.  Dillon  against  the  MIb- 
sourl  Malleable  Iron  Company.  From  a  Judg- 
ment of  tbe  Appellate  Coort  (106  III.  App. 
649)  afflrminf:  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

This  is  aa  action  of  trespass  on  the  case 
brought  to  the  August  term,  1901,  of  the  city 
court  of  East  St,  Louis  by  appellee  against 
appellant  to  recover  damages  for  yersoual 
Injuries  received  by  appellee  while  In  the 
weryice  of  appellant,  by  reason  of  the  alleged 
negligence  of  tbe  appellant.  Tbe  appellant 
filed  a  plea  of  not  guilty.  The  case  was  tried 
before  the  court  and  a  Jury,  and  resulted  in 
Tordlct  and  Judgment  In  favor  of  appellee 
for  )^J,500.  Upon  appeal  to  tbe  Appellate 
Court  for  tbe  Fourth  District  tbe  Judgment 
was  affirmed,  and  the  present  appeal  is  from 
■neh  lodgment  of  affirmance. 

The  declarntlon  arorB.  In  substance,  that 
t3w  BIlBsonri  Malleable  Iron  Oompnny  Is  a 
O(nvoratlon  operating  a  large  manufacturing 
plant  In  East  St  Louis,  III.,  In  which  It  manu- 
fActnres  Torlons  kinds  of  castings  and  iron 
and  steel  prodncta  tor  sale,  and  In  conducting 
Its  badness  uses  and  operates  a  large  build- 
ing 100  feet  long  by  100  feet  wide,  containing 
a  room  called  tbe  "annealing  room";  that 
Torlous  felnda  of  machinery,  tools,  poto,  fur- 
naces, and  OTcns  are  used  In  said  room;  that 
appellee  was  employed  therein  as  a  laborer 
and  pa(ft«.  and  ou  February  22, 1900,  was  bo 
employed  by  appellant  in  said  annealing 
room,  whrae  the  iron  castings  are  taken  after 
bdng  turned  out  at  the  foundry,  and  the 
packers  place  tbe  castings  in  pots  In  Iron  dust 
called  "packing,"  and  tbe  pots  are  placed  In 
hot  ovens,  where  they  are  allowed  to  remain 
tor  a  week  or  more  to  toughen  tbe  Iron;  that 
when  the  pots  are  severally  taken  out  they 
are  put  on  a  long  two-wheeled  truck,  and 
wheeled  to  another  and  distant  part  of  the 
building,  where  the  pot  Is  taken  from  tbe 
truck  and  placed  on  the  Iron  floor  and  left 
to  cool;  that  It  was  the  duty  of  packers  to 
assist  In  putting  pots  in  the  oven,  In  taking 
them  out,  and  placing  them  In  position  to 
cool,  as  stated;  that  it  was  the  daty  of  ap- 
pellant to  use  ordinary  care  to  see  that  the 
floor  on  wblcb  appellee  worked  In  said  build* 
Ing  was  properly  constructed,  in  good  re- 
pair, and  safe  condition  for  use  and  travel 
thereon  In  said  work  required  of  him  by  ap- 
pellant, and  to  see  that  said  truck  and  ma- 
chlnei7  and  appliances  for  use  therein  were 
propOTly  constructed.  In  good  repair,  and  safe 
condition  for  use  by  tbe  appellee  and  his  co- 
servants  in  performing  tbe  work  required  of 
them  by  the  appellant  In  conducting  its  busi- 
ness; that  appellant  nt^l^ently  failed  to 
esraclse  ordinary  care  to  see  that  tbe  floor  on 
which  appellee  worked  was  properly  con- 


structed and  in  good  repair  and  sate  condi- 
tion for  appellee  to  work  thereon,  but  appel- 
lant negligently  permitted  tbe  said  floor  to  be 
and  remain  In  a  defective,  broken,  and  un- 
safe condition,  with  holes  and  tineven  places 
therein  and  In  the  surface  thereof;  that  the 
appellant  negligently  failed  to  use  ordinary 
cnre  to,  see  that  the.  said  truck,  and  the  ap- 
pliance thereof,  were  properly  constructed, 
in  good  repair  and  safe  condition,  for  use  by 
the  appellee  in  the  performance  of  his  work;- 
that  said  truck  and  appliances  were  defective 
In  construction— out  of  repair;  that  the  same 
were  defective  and  unfit  for  use  In  said  work, 
in  this:  that  the  said  truck  bad  no  brace, 
pide  piece,  arm,  or  railing  to  stay,  hold,  or 
prevent  said  red  hot  pot  or  rings  thereof 
I  from  sliding  down  ufon  tbe  appellee  and  his 
co-workers,  who  were  pushing  or  pulling  the 
truck  with  said  pot  thereon,  and  injuring 
them  in  case  a  wheel  should  break  or  the 
floor  give  way  under  it,  which  premises  the 
appellant  bad  notice  of  prior  to  and  on  tbe 
day  aforesaid,  or  by  the  exercise  of  ordinary 
care  would  have  bad  notice,  and  of  which  the 
appellee  had  no  notice;  that  on  February  22, 
1900,  appellee  and  his  co-laborers  were,  with 
ordinary  care  and  diligence  for  their  own 
safety,  pushing  or  piulllng  tbe  said  truck  with 
one  of  the  pots  tbereon,  packed  as  aforesaid, 
from  the  oven  to  a  distant  part  of  tbe  room, 
to  be  placed  there  to  cool,  and  before  reaching 
said  place  one  wheel  of  the  said  truck,  by 
reason  of  tbe  negligence  of  the  appellant  by 
furnishing  a  defective  and  Insufficient  floor 
as  aforesaid,  ran  Into  a  bole  In  the  floor,  and 
In  consequence  of  such  negligence,  and  also 
In  consequence  of  tbe  negligence  of  the  ap- 
pellant In  fnmlshing  a  defective,  Insufficient 
and  unsafe  truck  as  aforesaid,  the  top  two 
and  a  half  rings  of  said  redbot  pot,  packed 
with  Iron  eastings  as  aforesaid,  were  then 
and  there  Jerked  or  thrown  off,  and  fell  down 
on  appellee's  left  arm,  and  pinioned  It  to  the 
handle  or  pole  of  said  truck,  and  broke  or 
crushed  bis  said  arm  from  the  elbow  to  the 
hand,  and  he  was  so  held  by  the  great  weight 
of  hot  Iron  on  his  arm  till  his  fellows  with 
handspikes  or  poles  lifted  It  off  his  arm,  and 
sent  bim  to  the  hospital,  where  be  remained 
five  months,  and  suffered  much  pnln  of  body 
and  mind  from  said  injury;  that  much  of  the 
flesh  and  muscles  of  his  arm  came  off,  and 
parts  of  the  bones  were  crushed  and  broken 
and  removed  by  the  doctor  in  charge;  that 
said  arm  and  hand.  In  consequence  of  tbe  in- 
Jury  aforesaid,  have  been  wholly  disabled, 
and  their  strragth  and  usefulness  as  an  arm 
and  band  tor  all  kinds  of  labor  have  been 
wholly  destroyed,  by  reason  of  which  the  ap- 
j  police  Is  pomanently  disabled  from  perform- 
;  ing  all  kinds  of  manual  labor;  that  prior  to 
bis  Injury  he  was  a  strong,  healthy  man, 
earning  $9  a  week;  that  he  Is  now  perma- 
nently Injured  and  disabled  tor  life;  that  he 
bas  expended  ffiOO  tor  medical  treatment, 
medldnes,  etc,  endeavoring  to  be  cured  of 
bis  faijuries. 
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The  evidence  allows  that  tbe  floor  of  the 
BimeliUDg  roqpQ  is  constructed  by  first  mak^ 
Ing  a  bed  of  concrete  abont  six  Inches  thick; 
that  on  top  «f  this,  laid  In  cement,  are  bard 
cast-iron  plates,  three-fourths  of  an  Inch 
thick  and  about  two  feet  square;  that  the 
scales  or  packing  flies  all  over  tbe  room,  and 
covers  the  floor;  that  the  truck  wi'Qi-  which 
tbe  pots  are  wheeled  has  two  wheels  20 
inches  in  diameter  with  a  4-lnch  face;  that 
the  truck  has  a  tongue  or  pole,  by  whlth  it 
la  pushed  or  pnlted,  20  feet  long;  that  tbe 
prongs  of  tbe  truck,  which  project  under  the 
pots,  are  20  Inches  long;  that  from  tiie 
prongs  to  the  body  of  the  truck  the  distance 
is  18  Inches,  and  from  the  wheels  to  tbe  end 
of  the  handle  or  leva-  is  about  ao  feet;  that 
a  part  of  appellee's  duties  was  to  pack  and 
help  build  these  pots,  and  to  help  haul  fbem 
on  the  truck  to  and  from  the  oren;  that  the 
load  consisted  of  boxes  of  hot  castings,  rest- 
ing one  upon  another  to  the  height  of  6  feet; 
that  these  boxes  were  each  about  12  inches 
high,  21  inches  long,  and  18  Inches  wide,  and 
the  load  of  them  weighed  from  2,000  to  2,500 
pounds:  that  "in  the  confitnictlon  of  the 
truck  there  was  no  railing  or  other  device  to 
prevent  the  stack  of  boxes  composing  the 
load  from  toppling  over;  that  the  truck, 
when  in  operation,  was  manned  by  a  crew  of 
ten  men.  five  on  each  side  of  the  tongue  or 
pole  to  propel  and  guide  the  truck.  On  the 
occasion  of  the  injury  the  men  were  pushing 
the  truck  when  one  wheel  ran  into  a  hole  In 
the  floor,  and  the  man  steering  the  truck 
said,  'We've  got  to  get  out  of  here,'  and  tbe 
men  all  turned  and  went  to  pulling  out;  that 
appellee  was  near  the  wheel,  and  when  they 
started  to  pulling  the  stack  toppled  over  and 
fell  on  him,  and  very  seriously  Injured  him^." 

Wise  &  McNuIty  (B.  A.  HoUand,  Jr.,  of 
counsel),  for  appellant  Freels  &  Joyce,  for 
appellee, 

Af  AGBUDBR,  J.  (after  stating  tbe  facta). 
The  evidence  tends  to  prove  such  allegations 
In  the  declaration  set  forth  la  tbe  statement 
preceding  this  opinion  as  are  necessary  to  a 
recovery.  No  error  is  ass^ed  by  counsel 
for  appellant  as  to  the  rulings  of  the  trial 
court  In  the  admlsirion  or  uclnslon  of  evi- 
dence. One  instruction  was  given  by  the 
trial  court  on  behalf  of  the  appellee,  tbe  plain- 
tiff below,  but  no  error  In  this  Instruction  Is 
pointed  out  by  counsel  for  the  appellant  In 
their  brief  or  argument  The  court  gave  16 
instructions  In  behalf  of  tbe  appellant  as  re- 
quested by  It  The  appellant  complains  that 
the  court  refused,  at  the  close  of  tbe  evidence, 
to  exclude  the  evidence  from  the  Jury,  and  to 
give  to  the  jury  a  written  instruction  in- 
■tructlDg  them  to  And  tbe  defendant  not 
guilty.  Appellant  also  complains  that  the 
court  refused  to  give  In  its  behalf  two  Instruc- 
tions asked  by  it  numbered,  respectively,  17 
and  18.  The  points  and  objections  hereafter 
dlacubsed  grow  out  of  the  refusal  of  the  court 


to  give  the  three  InstmctionB  so  asked  by  tbe 
appellant 

Tbe  refusal  at  tbe  court  to  instruct  the 
Jury  to  find  the  appellant  not  guilty  raises 
the  question  whether  there  fs  any  evidence 
In  the  record  fairly  tending  to  support  appel- 
lee's action.  Chicago  City  Railway  Co.  v. 
Loomis,  201  111.  118,  66  N.  E.  348;  (Silcago 
City  Railway  Co.  v.  Uartensen,  198  m.  611, 
64  N.  B.  1017.  Where  there  Is  evidence  tend- 
ing to  establlEdi  a  cause  of  action  the  case  Is 
one  for  the  determination  of  tbe  Jury,  and  It 
la  error  In  such  case  for  the  court  to  Instruct 
the  jury  to  find  tat  the  defendant  Graver 
Tank  Works  r.  O'Donnell.  191  HI.  236.  60 
N.  B.  831;  Illinois  Steel  Co.  v.  McFadden,  196 
111.  844.  63  N.  E.  671,  88  Am.  St  Bep.  319; 
Martin  v.  Chicago  &  Northwestern  Railway 
Co.,  104  lU.  138,  62  N.  D.  fi99;  Central  BaU- 
way  Co.  T.  Knowles,  191  lU.  241,  60  N.  B. 
829;  Union  Bridge  Go.  T.  Teeban,  190  Hi. 
874.  60  N.  B.  683;  Hartrlch  t.  Hawes,  202  111; 
834,  67  N.  B.  13.  Inasmuch  as  there  Is  evi- 
dence tending  to  establish  the  cause  of  action 
in  this  case.  It  was  not  error  for  tbe  court  to 
refuse  a  perempto^  instruction  to  the  jury  to 
find  the  defendant  not  guilty.  Chicago  A 
Alton  Ballroad  Oo.  v.  Baton,  194  Bl.  441.  62  N. 
B.  734.  88  Am.  St  Rep.  161.  Whore  a  motion 
Is  made  to  take  the  case  from  tbe  jury  and 
to  Instruct  tbe  jury  to  find  fbr  the  defendant 
the  maker  of  such  motion  admits  tiie  truth 
of  all  opposUtg  evidence,  and  all  inferences 
which  may  be  fairly  and  rationally  drawn 
from  It  Offutt  T.  World's  Columbian  Exposi- 
tion, 176  lU.  472.  61  N.  B.  661;  Chicago  ft 
Northwestern  Ballway  Co.  v.  Dunleavy,  129 
111.  132,  22  N.  E.  15;  McGregor  v.  Reld,  MniS 
doch  &  Co.,  178  111.  464,  63  N.  B.  823,  69  Am. 
St  Rep.  832;  Martin  T.  Chicago  &  North- 
western Ballway  Co..  194  III.  138,  62  N.  E. 
599.  Where  there  Is  evidence  which  ftiirly 
tends  to  support  tbe  plaintiff's  case  It  must 
be  submitted  to  the  jury,  and  the  plaintiff  is 
entitled  to  have  bis  case  considered  by  the 
jury  If  the  evidence  tends  to  prove  ordinary 
care  on  his  part  and  negligence  on  the  part 
of  tiie  defendant  Ide  v.  Fratcher.  194  m. 
552,  62  N.  B.  814;  National  Unseed  OU  Go. 
V.  McBIalne,  164  111.  607,  45  N.  E.  1015;  Chi- 
cago &  Alton  Railroad  Co.  v.  Eaton,  supra. 

Counsel  for  appellant  urge  various  reasons, 
suggested  by  the  evidence  and  by  tbe  alleg- 
ed application  of  the  reCuaed  Instructions  to 
the  evidence,  why  the  appellant  was  not 
guUty  of  negligence,  and  tbe  appellee  was  not 
In  the  exercise  of  ordinary  care  for  his  safety. 

It  la  veil  settled  that  tbe  master  must  use 
reasonable  care  to  fomlsta  bis  servants  with 
a  reasonably  safe  place  for  the  performance 
of  their  work,  and  be  Is  liable  for  tbe  negli- 
gent  performance  of  such  duty,  whether  he 
undertakes  Its  performance  personally  or 
through  another  person.  Western  Stone  Co. 
T.  Musdal,  106  lU.  882,  68  N.  E.  664,  89  Am. 
St  Bep.  825;  Illinois  Steel  Ga  v.  McFadden, 
196  III.  344,  68  N.  a  671.  80  Am.  St  Rep. 
319;  Himrod  Coal  Go.  v.  Clark,  197  lU.  514, 
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B4  N.  E.  282;  Pioneer  Construction  Co.  v. 
Howell,  1S9  lU.  123,  59  N.  E.  535;  Armour  v. 
Golkowska,  202  111.  144,  66  N.  E.  1037;  City 
of  La  Salle  v.  Kostka,  190-  lU.  130,  60  N.  B. 
72;  Norton  t.  Volzlte,  158  III.  402,  41  N.  E. 
1085,  49  Am.  St  Rep.  167.  The  evidence 
tends  to  Bbow  that  appellee,  with  other  em- 
ployes of  appellant,  was  pasbing  tbe  track 
over  the  floor  towards  the  place  where  the 
pot,  consisting  of  five  and  a  half  rings  or  box- 
es of  hot  castings  plied  one  npon  the  other, 
was  to  be  set  In  position  and  left  to  cooL 
The  evidence  also  tends  to  show  that  these 
hot  pots,  filled  with  hot  Iron,  weigh  from 
2,000  to  2,500  pounds,  and  are  taken  on  tbe 
truck  over  this  floor.  The  evidence  also 
tends  to  show  that  the  corner  of  one  of  the 
cast-iron  plates,  of  which  the  annealing  floor 
was  constructed,  said  plate  being  two  feet 
square,  bad  been  broken  off  and  removed  be- 
fore appellee  was  engaged  In  the  work  which 
resulted  In  tbe  injury  to  him,  and  that  there 
had  thereby  been  left  in  the  floor  s  bole.  Into 
which  one  of  the  wheels  of  the  truck  ran 
while  appellee  and  the  others  were  pushing 
the  truck.  It  Is  unnecessary  to  consider  tbe 
question  whether  this  hole  In  the  floor  was 
large  or  small.  The  bole  was  large  enough 
to  obstruct  tbe  progress  of  tbe  track,  and  to 
cause  the  pot  or  pile  of  boxes,  containing  hot 
castings,  to  tip  or  tilt,  and  it  became  necea- 
aarf  to  get  the  wheel  out  of  the  bole,  In  order 
to  continue  the  movement  of  the  truck,  with 
its  load,  to  the  place  where  It  was  necessary 
to  place  It,  In  order  that  the  castings  might 
be  cooled.  It  was  a  part  of  tbe  duty  of  the 
appellee  to  push  the  truck  over  the  floor,  and, 
in  view  of  the  fact  that  this  hole  was  In  the 
floor,  the  appellant  did  not  furnish  a  safe 
place  for  the  appellee  to  work  In  or  upon. 
The  evidence  is  clear  and  conclusive  that  the 
appellee  had  no  knowledge  of  this  hole  In 
the  floor  while  be  was  so  at  work,  or  prior  to 
his  entering  upon  tbe  work.  The  evidence 
tends  to  show  there  were  scales  or  packing 
upon  the  floor  of  the  room,  which  covered  the 
same  and  concealed  the  hole  from  view. 

Counsel  tor  appellant  claim  that  appellant 
cannot  be  held  liable,  because  It  bad  no  notice 
of  the  existence  of  the  hole  In  tbe  floor  prior 
to  the  happening  of  tbe  accident  Tbe  rule 
bt  such  cases  is  that  the  master  Is  liable 
where  the  circumstances  are  such  that  be 
ought  to  have  had  notice  of  the  defective  con* 
dltlon  of  the  cause  of  the  injury,  whether  he 
bad  actual  notice  or  knowledge  or  not.  The 
master  cannot  screen  himself  from  liability 
iqwn  the  ground  that  be  did  not  know  of  the 
defects  .In  his  appliances  If  be  might  have 
known  of  them  by  the  exercise  of  dne  care. 
*'Tbe  law  will  Imply  and  Infer  notice  of  any 
defect  which  by  tiie  use  of  ordinary  care 
might  have  been  known  to  the  master."  Met- 
calf  Co.  T.  Nystedt.  203  lU.  333,  67  N.  B.  764; 
Whitney  &  Starr«tte  Co.  t.  O'Rourke,  172  Ul. 
177.  60  N.  E.  242;  Consolidated  Coal  Go.  t. 
Haennl,  146  III.  614.  85  N.  EL  162.  It  was  tbe 
dnty  of  tbe  appellant  to  see  that  the  floor  was 


clean  and  free  from  such  obstructions  as  con- 
cealed the  plates  of  tbe  floor.  It  was  the  duty 
of  tbe  appellant  to  see  that  tbe  Iron  plates 
In  the  floor  were  unbroken,  and  that  the  floor 
was  in  good  repair  and  safe  condition  for  use 
by  its  servants  In  the  performance  of  tbe 
work  required  of  them.  In  such  cases  tbe 
employer  la  negligent  if  be  falls  In  the  duty  of 
Inspection.  Here  It  certainly  was  tbe  duty  of 
the  appellant  to  Inspect  the  floor,  and,  upon 
discovery  of  the  bole  by  means  of  such  In- 
si^ection,  It  was  its  duty  to  repah:  the  broken 
plate. 

In  Armour  v.  Brazean,  191  111.  117,  flO  N. 
B.  904,  and  In  Wrisley  Co.  v.  Burke,  203  III. 
250,  67  N.  E.  818,  we  held  that  "the  servant 
Is  not  to  be  deemed  as  having  notice  or 
knowledge  of  such  defects  and  Insufficiencies 
'as  can  be  ascertained  only  by  Investigation 
and  inspection,  for  the  purpose  of  ascertain- 
ing that  there  Is  no  danger,"  and  In  those 
cases  we  said:  "White  there  Is  no  absolute 
duty  to  keep  appliances  In  safe  condition, 
there  is  a  duty  to  use  reasonable  care  to 
keep  them  fit,  and  this  duty  may  require  in- 
spection at  reasonable  Intervals,  and  the  em-, 
ployment  of  such  tests  as  will  reveal  the 
condition  of  the  machinery  or  appliances. 
This  duty  of  inspection  rests  upon  tbe  em- 
ployer, and  not  upon  tbe  employ^,  and  de- 
pends upon  the  character  of  the  machine  or 
appliance,  since  ordinary  care  may  require 
an  Inspection  oftener  in  one  case  than  In  an- 
other." 

The  evidence  being  undisputed  that  tbe  de-- 
feet  In  the  floor  existed,  we  are  unable  to  say 
that  appellant  could  not  have  known  of  the  ex- 
istence of  the  defect  by  the  exercise  of  dne 
care. 

Tbe  truck,  while  being  moved  over  tbe 
floor,*was  attended  by  ten  men.  One  of  these 
men.  named  Bolton,  was  intrusted  with  the 
duty  of  controlling  and  guiding  the  move- 
ment of  the  truck.  There  Is  evidence  tending 
to  show  that  Bolton  was  the  foreman  of  tbe 
truck,  and  that  be  ordered  tbe  other  men  en- 
gaged in  moving  It  what  to  do  and  bow  to 
perform  their  work.  There  Is  evidence  tend- 
ing to  show  that  the  ojhev  nine  men  were 
andor  Bolton's  charge,  and  that  he  had  cba^ 
of  tbe  truck,  and  was  steering  the  truck.  One 
of  appellant's  own  witoesses  says  that  Bolton 
was  the  man  who  bandied  the  buck,  and  told 
the  ofhee  men  what  they  were  to  do.  When 
the  wheel  of  the  truck  was  caught  in  the  hole 
while  the  men  were  pushing  the  truck,  Bolton 
gave  an  wder  that  they  shonld  pnll  the  track 
out  Tbe  evidence  shows  that  they  then  all 
turned  around,  and  began  to  pull  In  pursu- 
ance of  his  order,  Instead  ct  pushing,  as  they 
had  theretofore  done.  While  tb^  were  thus 
endeavoring  to  pull  the  wbeel  ont  of  the  hole, 
the  pot  fell  over  and  Injured  appelle&  There 
Is  evidence  tending  to  show  that  It  would  not 
have  fallen  if  the  wheel  had  not  goue  Into  the 
hole.  It  Is  dalmed  on  the  part  of  the  aj^- 
lant  that  the  injury  resulted  from  the  act  of 
Bolton  In  directing  the  men  to  pnll  the  truck 
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laatead  of  pcsbing  It  If  Bolton  stood  to  the 
appellant  in  tiie  relation  of  a  vice  principal, 
his  negUgence,  If  lie  was  guilty  of  negligence, 
could  not  tw  imputed  to  the  appellee.  If,  as 
■ome  of  the  testimony  tends  to  prove,  he  was 
appellant's  foreman,  his  negUgence  was  the 
negUgence  of  appellant  "Where  a  master 
confers  antliority  ivon  one  of  Us  employes  to 
take  charge  and  control  of  a  cotaln  class  of 
workmen  In  carrying  on  some  particular 
branch  of  his  bnslnesa,  such  employfi,  In  gov- 
erning and  directing  the  movements  of  the 
men  under  his  charge  Mth  respect  to  that 
tffanch  of  the  bnslness.  Is  the  direct  represen- 
tative of  the  master,  and  not  a  mere  fellow 
servant  and  all  commands  given  by  him  with- 
in the  scope  of  his  authority  are  la  law  the 
commands  of  the  maatra."  City  of  La  Balle 
V.  Eostka,  IfiO  ZIL  X8<^  60  N.  B.  72,  and  cases 
there  dted. 

It  is  claimed,  howevor,  on  the  part  of  appel- 
lant that  Bolton  and  tlie  appellee  were  mere 
fellow  aorvants,  and  that  therefore,  appellee 
cannot  recover  oh  account  of  the  negUgence  of 
Bolton,  If  Bolton  was  guilty  of  negligence. 
Whether  or  not  Bolton  and  appellee  wa«  fel- 
low serrants  was  a  question  of  fact  to  be  de- 
termined by  the  Jury,  and  was  submltt^  to 
the  Jury  under  the  Instructions  of  the  court 
and  upon  this  Issue  the  jury  found  against  the 
appellant  "The  definition  of  fellow  servants 
Is  for  the  court.  Whether  employes  of  the 
common  master  fall  within  that  definition  la 
a  question  at  fact;  hence  whether  or  not  the 
relation  exists  Is  a  mixed  qnestlon  of  law  and 
fact.  •  •  •  The  burden  of  proof  to  estab- 
lish the  relation  Is  upon  the  defendant  and 
that  even  though  the  plaintiff  alleges  the 
negative  In  his  declaration."  Hartley  v.  Chi- 
cago &  Alton  Railroad  Co.,  107  IIL  440,  64  N. 
EL  382.  Where  the  facts  are  conceded,  or 
where  there  Is  no  dispute  whatever  as  to  the 
facts,  and  they  show  beyond  question  that 
the  relation  of  fellow  servant  exists,  then  the 
question  may  become  one  of  law.  Chicago  & 
Eastern  Illinois  Railroad  Co.  v.  Drlscoll,  176 
111.  330,  52  N.  B.  921;  Hartley  v.  Chicago  & 
Alton  Raihroad  Co.,  supra.  In  the  c^se  at  bar, 
however,  the  question  as  to  whether  the  re- 
lation of  fellow  servants  existed  between  Bol- 
ton and  appellee  was  a  disputed  question. 
The  facts  In  relation  to  the  same  were  not 
conceded.  Three  witnesses  testifying  for  ap- 
pellee and  one  fpr  appellant  swore,  in  sub- 
stance, that  Bolton  was  a  foreman  in  charge 
of  the  other  men,  and  faivested  with  authority 
to  direct  their  actions  and  their  work,  and  this 
contention  was  contradicted  by  testimony  of- 
fered by  the  appellant  There  was  here, 
therefore,  a  conflict  In  the  evidence  as  to  the 
existence  of  the  relation  of  fellow  servants, 
end  therefore  it  was  properly  submitted  to 
the  Jury. 

Elven  if,  however,  the  relation  of  fellow 
servants  did  exist  between  Bolton  and  the  ap- 
pellee, there  Is  another  principle,  well  settled 
by  the  decisions  of  this  court,  which  has  ap- 
plication to  the  facts  shown  by  the  record  In 


this  case.  The  law  la  tliat  where  av  Injory 
to  a  servant  la  i3ie  combined  effect  of  the 
negligence  of  the  ma^r  and  of  a  fellow  ten- 
ant  the  servant  may  recover.  Pullman  Palace 
Oar  Co.  T.  Laack,  143  UL  212,  82  N.  E.  285, 
18  U  R.  A.  216;  Chicago  ft  NorOiwestem 
Railway  Co.  v.  GilUson.  178  IIL  264,  60  N.  E. 
657.  64  AnL  St  Rep.  117;  Chicago  Economic 
Fuel  Gas  Co.  v.  Myers,  168  TO.  189,  48  N.  E. 
66;  American  Express  Co.  t.  Rlsley,  179  111. 
295.  S3  N.  B.  558.  In  Uie  recent  case  of  Aj> 
mour  V.  Golkowska,  202  111.  144,  66  N.  BL 
1037,  we  said:  "If  an  injury  result  trom  the 
n^Ugence  of  the  raastra  combined  vrtth  that 
of  a  ftilow  servant  and  the  injury  wonld  not 
have  haiis>ened  h^  the  master  observed  due 
care  for  the  safely  of  the  InJnred  servant,  the 
master  is  liable."  In  the  case  at  bar  the  ap< 
;>ellBnt  company  was  guilty  of  negl^ence  In 
failing  to  keep  the  floor  In  a  good  and  safe 
condltlcm,  as  was  evident  by  the  existence  of 
a  hole  into  which  one  of  the  wheels  of  the 
truck  sank;  and  if  Bolton,  regarded  aa  a  fel- 
low servant  with  appellee,  was  also  guilty  of 
negligence  In  ordering  the  men  to  paU  the 
truck  out  of  the  hole,  instead  of  resorting  to 
some  other  method  of  extricating  It  or  if  Bol- 
ton was  guilty  of  negligence  in  moving  the 
pole  or  tongue  of  the  truck  up  and  down,  It 
cannot  be  said  that  the  injury  was  not  caused 
by  a  combination  of  ^e  negUgence  of  appel- 
lant and  of  Bolton.  Therefore  appellant  to 
liable.  One  is  liable  for  an  Injury  caused  by 
the  concurring  negligence  of  himself  and  a 
third  party  to  the  same  extoit  as  for  an  in- 
Jury  caused  enth^ly  by  his  own  negllgoice. 
Here  there  Is  evidence  tending  to  show  that 
if  appellant's  negligence  was  not  the  sole 
cause  of  the  Injury  to  appellee  he  was  injured 
by  the  coacurrli^  negUgence  of  appeUant  and 
Bolton. 

It  Is  said,  however,  that  the  existence  of  the 
defect  in  the  floor  was  not  the  proximate 
cause  of  the  injury  to  appellee.  The  position 
of  appellant  upon  this  branch  of  the  case  is 
that  the  pot  consisting  of  the  boxes  loaded 
with  hot  castings,  did  not  fall  when  the  wheel 
entered  the  hole  In  the  floor,  but  that  It  feU 
after  the  wheel  was  in  the  hole,  and  In  con- 
sequence of  the  eCforta  of  the  men  to  pull 
the  wheel  out  of  the  hole.  It  Is  therefore  con- 
tended that  the  proximate  cause  of  the  in- 
Jury  was  the  effort  to  extricate  the  whed 
from  the  hole,  and  not  the  existence  of  the 
hole  itselt  It  is  charged  that  there  is  a  vari- 
ance between  the  declaration  and  the  {iroof 
upon  the  alleged  ground  that  according  to  the 
averment  In  the  declaration,  appellee  was  in- 
jured in  consequence  of  the  truck  mnulng 
Into  the  hole,  while  the  proof.  It  is  said,  shows 
that  the  pot  broke  while  the  men  were  In  the 
act  of  pulling,  to  a  vain  endeavor  to  extri- 
cate the  wheel  of  the  truck  from  the  hole.  It 
is  to  be  observed  that  no  appreciable  time 
elapsed  between  the  falling  of  the  wheel  into 
the  hole  and  the  breaking  of  the  i>ot  The 
testimony  tends  to  show  that  as  soon  as  the 
wheel  of  the  ti-uck  ran  toto  the  hole  in  the 
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floor,  the  foreman  of  the  truck  gave  the  order 
tu  "pml  out,"  and  that  the  men  all  turned 
aronnd  and  pulled,  and  aa  soon  as  they  start- 
ed to  poll  the  pot  broke  in  two  and  fell  over 
upon  appellee's  arm.  It  Is  thus  evident  that 
the  entry  of  the  wheel  Into  the  hole,  and  the 
act  of  pulling  In  pursuance  of  Bolton's  order, 
were  all  parts  of  one  transaction;  and  It  can- 
not be  dented  tiiat  but  for  the  running  of  the 
wheel  of  the  truck  Into  the  hole  the  appellee 
would  not  have  been  Injured.  Had  not  th^ 
truck  run  into  the  hole  there  wonld  have  been 
BO  necessity  to  attempt  to  pull  It  out,  and  ap- 
pellee would  not  hare  been  Injured.  One  of 
the  wltnesseB  says  that  the  pot  would  not 
hare  falloi  U  tiu  track  had  not  gone  Into  the 
bole; 

The  question  whether  or  not  the  negligence 
of  appellant  was  the  proximate  cause  of  the 
Injury  was  a  question  of  fact  for  the  jury, 
and  they  have  settled  it  against  appellant. 
Pullmkd  Palace  Car  Oo.  t.  Laack,  supra;  Gfty 
of  Bock  FaUs  v.  Wells,  169  III.  224,  48  N.  E. 
440:  Chicago  &  Eastern  Illinois  Railroad  Co. 
T.  Mocheil,  193  III.  208,  61  N.  E.  1028,  86  Am. 
8t  Rep.  318;  Chicago  &  Alton  Railroad  Co. 
t.  Harrington,  192  111.  9,  61  N.  E.  622;  True 
&  True  Oo.  T.  Woda,  201  111.  815,  0S  N.  & 
869;  Armour  T.  Golkowska,  supra. 

"The  general  test  as  to  whether  negligence 
Is  the  proximate  cause  of  an  accident  is  there- 
fore said  to  be  whether  it  Is  such  that  a  per- 
son of  ordinary  intelligence  should  have  fore- 
seen that  an  acddeut  was  liable  to  be  pro- 
duced thereby.  Proximate  c^tise  is  therefore 
probable  cause,  and  remote  cause  is  improb- 
able cause."  1  Thompson  on  Negligence,  S 
60;  Armour  t.  Golkowska,  supra.  In  Village 
Of  Oarterville  v.  Cook,  129  III.  152,  22  N.  B. 
14,  4  L.  R.  A.  721,  16  Am.  St.  Hep.  248.  it  was 
charged  as  negligence  that  the  city  liad  con- 
structed a  sidewalk  at  an  elevation  of  some 
six  feet  above  the  surface  of  the  ground,  and 
bad  not  tnvvlded  a  railing  for  the  protection  of 
pedestrians.  In  commenting  upon  the  latter 
ease  in  Armour  r.  Qolkowska,  202  111.  144,  66 
N.  B.  1037,  we  said  (page  149.  202  III.,  and 
page  1039,  66  N.  EL):  "The  ptalntlfT,  a  boy, 
was,  by  the  Inadvertent  or  negligent  act  of 
another  boy,  pushed  from  the  sidewalk,  and, 
there  being  no  railing,  fell  to  the  ground  and 
was  injured,  and  we  held  that,  although  the 
primary  cause  of  the  Injury  was  the  act  of  the 
other  boy,  still  that  as  tbe  village  was  negli- 
geut  In  failing  to  protect  the  walk,  and  the 
Injury  was  such  as  common  prudence  could 
have  foreseen,  the  negligence  of  the  village 
was  to  be  regarded  as  the  proximate  cause  of 
the  Injury,  and  the  village  was  held  liable  to 
respond  in  damagea  The  same  principle  was 
announced  and  applied  by  this  court  In  City 
of  JoUet  T.  Verley,  35  111.  68,  85  Am.  Dec. 
842."  If,  in  the  case  thus  referred  to,  where 
the  elevated  sidewalk  had  no  railing,  tbe  act 
of  one  boy  In  pushing  auother  from  the  side- 
walk was  not  the  proximate  cause  of  the  In- 
Jury,  but  the  act  of  tbe  village  in  falllog  to 
put  a  railing  upon  the  sidewalk  was  ilie  prtsl- 
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mate  cause  of  tbe  Injury,  then,  in  the  case  at 
bar,  It  can  vrith  equal  truth  be  said  that  the 
act  of  trying  to  extricate  tbe  truck  from  the 
hole  in  question  by  pulling  was  not  the  proxi- 
mate cause  of  the  injury,  but  the  act  of  the 
appellant  in  permitting  the  floor  to  become  de- 
fective by  the  removal  of  the  broken  plat^ 
which  caused  the  existence  of  the  hole,  was 
the  proximate  cause  of  the  Injury. 

In  view  of  the  observations  above  made, 
we  are  unable  to  say  that  tbe  court  commit- 
ted  any  error  in  refusing-  to  take  the  case  from 
the  Jury,  or  In  refusing  to  give  the  two  in- 
etructlona  asked  by  the  appellant  fu  relation 
to  fellow  servants  and  variance. 

Accordingly  tbe  Judgment  of  the  Appellate 
Court  la  affirmed.  Judgment  affirmed. 


(206  111.  9) 

HOMB  SAYIXGS  &  STATE  BANK  T. 
PBOBIA  AGRICULTURAL  * 
TROTTING  SOa 

(Supreme  Court  of  Blinols.  Dec..  16.  1903.) 

DEEDS  —  UNRECORDED    TRTTST  ~  PUR0HA8BB 
WITHOUT  NOTICE— TITLEl-WHAT 
CONSTITUTES  NOTICE.  ■ 

1.  Under  1  Starr  &  C.  Ann.  St.  1896,  a  30. 
par.  SI,  providing  that  conveyances  take  effect 
only  from  the  filTos  of  the  eame  for  record  as 
to  creditoi-8  and  anbsequeDt  purchasers  without 
notice,  a  purchaser  of  land  from  the  holder  of 
the  legal  title  thereto  is  protected  against  an 
unrecorded  declaration  of  trust  executed  by  the 
holder  of  the  legal  title  of  which  he  had  no 
notice. 

2.  Though,  as  between  a  grantor  and  a  gran- 
tee, a  dry  trust  is  created  m  favor  of  the  for- 
mer, a  purchaser  at  an  execution  sale  under 
Judgment  against  the  grantee  takes  the  land 
free  from  the  trust  of  which  he  had  no  notice. 

3.  A  coaveyance  by  an  agricultural  society  by 
a  warranty  deed,  tor  a  stated  consideration  6C 
fl,  reciting  that  the  conveyance  is  made  puf^ 
euant  to  a  resolution  of  tiie  directors  of  the 
society,  does  not  constitute  notice  to  third  pw- 
sons  uiat  the  grantee  holds  the  land  in  trust. 

4^  The  holding  of  a  public  meeting  in  a  city, 
at  which  a  society  allotted  its  lota  to  pur- 
chasers,  does  not  constitute  notice  to  a  bank 
in  the  city,  none  of  its  officers  being  present, 
that  the  purchasers  were  trustees. 

&.  Knowledge  of  a  director  of  a  bank  that  a 
grantee  holds  land  as  trustee  Is  not  notice  to 
the  banlu 

Error  to  Circuit  Coart,  Peoria  County;  h. 
D.  Puterbansta.  Judge. 

Suit  by  the  Peoria  Agricultural  &  Trotting 
Society  against  tbe  Home  Savings  &  State 
Bank.  Decree  for  plaintiff,  and  defendants 
bring  error.  Reversed. 

Dan  F.  Ranm,  for  plaintiffs  in  error.  W. 
T.  Wbltlng.  tor  dtfendant  In  error. 

WILKIN,  J.  This  is  a  bill  in  equity  flied 
in  the  cirouit  court  of  Peoria  county,  In  which 
the  defendant  in  error  seeks  to  have  set  aside 
two  sheriff's  deeds  Issued  to  the  plaintiffs  In 
error. 

The  facts  are  as  follows:  The  defendant 
In  error  was  desirous  of  subdividing  a  cei^ 
tain  tract  of  land  into  lota  and  selling  tbe 
■ame  to  raise  mon^  to  carry  out  tiie  object 
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for  which  the  assoclattoii  iras  organized.  It 
was  the  owner  of  one  of  the  three  pieces 
of  land  constituting  said  tract,  and.  by  ita 
warranty  deed,  for  &  consideration  of  (1, 
cooTejed  the  same  to  one  Jolin  B.  SamueL 
The  other  two  pieces  of  tbe  tract  were  pur- 
chased by  the  association,  and  by  its  direc- 
tions also  conveyed  to  the  said  Samuel.  The 
three  deeds  of  cooveyance  were  absolute, 
without  any  limitations  or  conditions  what- 
ever appearing  upon  tlie  face  of  any  of  them, 
and  conveyed  the  .fee-simple  title  to  the 
grantee,  John  B.  Samuel.  After  these  deeds 
of  conveyance  had  been  made,  the  land  was 
divided  Into  lots,  known  as  tlie  "Fair  Oround 
Subdivision,"  and  on  May  15,  1595.  the  plat 
of  said  su1)dIviBion  was  filed  for  record  In  the 
recorder's  office  of  Peoria  county,  which  plat 
was  executed  and  acknowledged  by  the  said 
Samuel  as  proprietor  and  owner.  On  the 
same  day  he  executed  his  declaration  of 
trust,  In  writing,  to  the  association,.  In  which 
he  certified  that  he  held  the  title  of  record 
In  his  mime  to  the  lots  described  In  the  Fair 
Ground  Subdivision  in  trust  for  the  Peoria 
Agricultural  &  Trotting  Association,  but  this 
declaration  of  trust  was  never  filed  for  rec- 
ord. As  to  plaintiffs  In  error  It  never  took 
effect,  unless  the  evidence  shows  that  they 
had  actual  notice  of  Its  existence.  1  Starr  & 
C.  Ann.  St  1896,  p.  944,  c.  30,  par.  31;  Rob- 
bins  V.  Moore,  129  III.  80,  21  N.  E.  934.  In 
that  case  we  said  (page  43.  129  111.,  page  938, 
21  N.  R):  "The  law  Is  well  settled  that  a 
bona  fide  purchaser  of  the  legal  estate  will 
be  protected  against  the  prior  equitable  title 
of  another,  of  which  he  had  no  notice.  2 
Pomeroy'S  BJq.  740.  This  court  has  frequent- 
ly announced  this  rule  and  applied  It"  And 
again,  on  page  44:  "So,  a  purchaser  of  land 
who  has  no  notice  that  his  grantor's  deed  is 
but  a  mortgage  will  be  protected"— dtlng 
Jenkins  v.  Rosenberg,  105  111.  157.  So,  al- 
though the  grantor  In  a  deed  may  hold  the 
legal  title  In  trust  for  another,  a  third  person 
may  acquire  the  title  from  the  trustee,  if 
be  has  no  notice  of  the  trust  and  acts  in 
good  faith.  Emmons  v.  Moore,  85  111.  304; 
2  Pomeroy'S  Eq.  770.  See,  also,  Peck  v. 
Arehart,  95  III,  113;  McDald  v.  Call,  111  111. 
298;  Bradley  v.  Luce,  99  III.  234.  It  Is  not 
claimed  that  there  was  any  actual  posses- 
sion of  the  property  in  question  by  the  de- 
fendant In  error.  As  lots  were  sold,  Samuel 
executed  deeds  of  conveyance  to  the  purchas- 
ers, and  if  all  the  purchase  price  was  not 
paid  in  cash  he  took  mortgages,  as  trustee', 
for  the  deferred  payments. 

On  April  28,  1898.  the  plaintiffs  in  error 
recovered  a  personal  Judgment  against  the 
said  Samuel  for  $1,060.50,  upon  which  Judg- 
ment execution  was  duly  Issued,  and  on  April 
14,  1899,  regularly  levied  by  the  sheriff  o'f 
Peoria  county  upon  all  the  right,  title,  and 
interest  of  the  said  John  B.  Samuel  in  and 
to  the  lots  In  controversy  in  this  case,  and 
by  virtue  of  said  levy,  on  June  7,  1899,  all 
of  tiie  rlKht  title,  and  Interest  of  said  Jolin 


B.  Samuel  In  and  to  said  lots  was  sold  to  the 
plaintiffs  In  error  herein,  and  a  certificate 
of  purcdiase  Issued  therefor.  On  April  28, 
1899,  one  Charles  E.  UUich,  one  of  the  offi- 
cers of  the  plaintiff  in  error  bank,  sued  out 
a  writ  of  attachment  against  the  said  Sadi- 
uel,  and  levied  the  same  upon  all  of  the 
right,  title,  and  Interest  of  the  said  Samuel 
in  and  to  certain  other  of  the  lots  In  con- 
troversy. A  Judgment  was  obtained,  special 
execution  Issued,  and  ail  of  the  right,  title, 
and  interest  pt  the  aald  John  B.  Samud  in 
and  to  said  lots  was  sold,  and  the  certificate 
of  purchase  afterwards  assigned  to  the  plain- 
tiffs In  error  herein,  and,  tlie  equity  of  re> 
demption  having  expired  upon  both  sales, 
the  sheriff  executed  to  the  plaintiffs  In  error 
his  deeds  for  said  lots,  which  said  deeds 
specifically  stated  that  they  conveyed  all  the 
right,  title,  and  Interest  of  the  said  John  B. 
Samuel.  On  March  1,  1901,  the  def^dant 
in  error  filed  this  Its  bill  for  relief,  and  upon 
the  hearing  the  court  decreed  that  at  the 
time  of  the  levy  and  sales  made  by  sold  8ba^ 
iff  the  said  Samuel  had  no  right  title,  or 
interest  in  said  tots  in  the  Fair  Oround  Sub- 
division, except  as  trustee,  and  Oiat  said  in- 
terest of  said  Samuel  was  not  subject  to  levy 
and  sale  under  said  executions,  and  that  the 
plaintiffs  In  error  acquired  no  title  or  in- 
terest In  said  lots  by  virtue  of  said  sales  and 
said  certificates  and  deeds,  and  that  said 
sberifTs  deeds  were  clouds  upon  the  title 
of  said  defendant  in  error,  and  they  were  ac- 
cordingly set  aside  and  declared  null  and 
void.  From  this  decree  a  writ  of  error  has 
been  prosecuted,  to  this  court 

In  support  of  the  decree  as  entered  by  the 
circuit  court,  the  defendant  In  error  claims 
that  under  the  declaration  of  trust  as  made 
by  Samuel,  and  under  the  deeds  of  convey- 
ance to  him,  a  mere  dry  or  naked  trust  was 
created,  and  by  reason  of  such  dry  trust  the 
l^al  title  to  the  land  never  vested  in  the 
said  Samuel  at  all,  but  went  Instantaneous- 
ly to  the  cestui  que  trust  as  soon  as  the 
use  was  declared,  and  for  this  reason,  at  the 
time  of  the  sale  by  the  sheriff,  the  said 
Samuel  bad  no  right,  title,  or  interest  In  said 
lots  In  question,  and  that  the  sheriff's  deeds 
did  not  give  plaintiffs  in  error  any  title. 
We  are  of  the  opinion  that  this  claim  of 
defendant  in  error  Is  not  sustained  by  the 
law  under  the  evidence  in  this  record.  Rob- 
bins  V.  Moore,  supra.  Conceding  that  as  be- 
tween defendant  In  error  and  Samuel  a  dry 
trust  was  created.  It  does  not  follow  that  in- 
nocent purchasers  or  Judgment  creditors  with- 
out notice  are  concluded  thereby.  As  to  such 
purchasers  or  creditors  the  right  title,  and 
Interest  of  John  B.  Samuel  was  the  absolute 
fee-simple  title.  From  time  to  time,  as  the 
lots  were  sold,  he  made  deeds  conveying  the 
fee  to  the  purchasers,  receiving  mortgages  to 
secure  deferred  payments.  It  is  not  disputed 
that  he  was  vested  with  the  legal  title  for 
the  purpose  of  making  these  conveyances.  If 
the  contention  of  defendant  in  error  la  coi^ 
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rect,  then  tbere  was  no  title  In  him  at  the 
time  of  BQcb  conveyances,  and  bis  deeds 
conveyed  no  title  whatever  to  purchasers.  If 
he  was  vested  with  sufficient  title  to  make 
conveyances  to  the  purchasers,  be  was  also 
vested  with  the  title,  to  be  subject  to  a  sale 
on  a  Judgment  against  him,  obtained  in  good 
faltb  and  without  any  notice  of  the  alleged 
trust. 

It  Is  contended,  however,  that  plaintiffs 
Is  error  had  notice  of  such  trust,  and  three 
reasons  are  given  for  such  contention:  First, 
because  the  conveyance  from  defendant  In 
error  to  Samuel  was  by  a  warranty  deed, 
for  a  stated  consideration  of  $1,  which  con- 
tained the  following  recital:  "This  convey- 
ance is  made  and  executed  pursuant  to  a 
resolution  of  the  board  of  directors  of  the 
Peoria  Agricultural  &  Trotting  Society;"  sec- 
ond, for  the  reason  that  at  a  meeting,  In  the 
dty  hall  In  Peoria,  of  citizens  and  contract 
holders,  the  lots  were  allotted  to  the  pur- 
chasers, which  meeting  was  so  public  In  its 
nature  as  to  constitute  notice  to  plaintiffs  In 
error;  third,  for  the  reason  that  one  Fred  L. 
Block,  who  was  vice  president  of  the  Schli)- 
per  &  Block  Dry  Goods  Company,  and  at 
the  time  a  director  of  the  plaintiff  in  error 
bank,  negotiated  with  defendant  in  error  for 
the  purchase  of  a  lot,  and  thereby  learned 
that  It  owned  said  lots.  We  do  not  think 
any  of  these  reasons  are  sufflclent  to  charge 
plaintiffs  In  error  with  notice  of  the  alleged, 
trust,  either  actual  or  constructive.  The 
deed  In  question  does  not  show  that  the  con- 
veyance was  less  than  a  conveyance  of  the 
fee.  Nor  do  we  think  that  the  meeting  re- 
ferred to  even  tends  to  prove  a  trust  relation 
between  the  parties.  There  is  nothing  In 
the  evidence  tending  to  show  that  any  of 
the  officers  of  the  plaintiff  in  error  bank 
were  at  the  public  meeting  claimed  to  have 
been  held  in  the  city  hall,  or  that  they  bad 
any  notice  thereof.  It  can  scarcely  be  con- 
tended that  every  citizen  in  a  city  like 
Peoria  is  charged  with  notice,  etc.  There 
is  no  presumption  of  law  that  the  director, 
Block,  communicated  to  plaintiffs  in  error 
any  knowledge  he  may  have  had  as  to  the 
character  of  Samuel's  title,  and  he  was  under 
no  legal  obligations  so  to  da  4  Thompson  on 
Corporations,  SS  5204,  5219,  5221. 

From  a  careful  examination  of  all  the  evi- 
dence we  are  of  the  opinion  that  It  entirely 
falls  to  show  notice  to  plaintiffs  In  error, 
either  actual  or  constructive.  For  over  three 
years  defendant  In  error  permitted  the  fee- 
simple  title  to  appear  of  record  In  Samuel. 
The  declaration  of  trust,  as  already  stated, 
was  never  placed  upon  record,  and  tbere  is 
no  claim  that  It  was  ever  brought  to  the 
knowledge  of  plaintiffs  In  error;  nor  Is  there 
evidence  of  notice  to  them,  of  any  kind  or 
character,  of  the  conditions  or  circumstan- 
ces nuder  which  he  (Samuel)  held  the  title 
to  the  premises.  We  are  therefore  of  the 
opinion  that  the  said  Samnel,  at  the  time  of 
the  levy  and  aale  under  said  executions,  beld 


the  title  of  said  lota,  and  that  the  same  wexe 
subject  to  levy  and  sale,  and  that  by  rea- 
son of  such  sales  and  said  deeds  the  plaintiffs 
In  error  acquired  title  to  the  lots  in  con- 
troversy, and  that  for  this  reason  the  circuit 
court  had  no  power  or  authprlty  to  set  aside 
said  deeds. 

For  the  reasons  above  stated  the  decree 
of  the  circuit  court  will  be  reversed,  and  the 
cause  will  be  remanded  for  further  proceed- 
ings In  accordance  with  the  opinion  herein 
expressed.  Berersed  and  remanded. 


(^M  III.  174) 

CHICAGO*  CITY  RT.  CO.  v.  MEAD. 

(Supreme  Court  of  Illinois.   Dec.  16,  18(a.) 

PERSONAL  INJURIES— MEASURE  OF  DAMAGES- 
INSTRUCTIONS  —  HARMLESS  ERROR  —  SUFFI- 
CIENCY OP  EVIDENCE— JUDGMENT  OF  AP- 
PELLATE COURT— CONCLUSIVENESS. 

1.  In  an  action  for  personal  injuries,  an  In* 
structlon  that  m  estimating  plaintiff's  damages 
It  was  proner  to  consider  the  effect  of  the  in- 
Jury  upon  me  plaintiff,  and  also  the  bodily  pain 
and  suffering  which  she  sustained,  and  all  dam- 
ages chnrged  in  the  declaration,  and  which, 
from  the  evidence,  were  shown  to  be  the  neces- 
sary and  direct  result  of  the  injury,  was,  in 
view  of  evidence  that  plaintiff  baa  sold  out  her 
business  after  the  accident,  erroneous,  because 
allowing  the  Jnry  to  consider  bodily  pain  and 
suffering,  and  the  effect  of  the  injury  on  plain- 
tiff in  addition  to  damages  charged  in  the  decla- 
ration and  shown  by  the  evidence. 

2.  In  view,  however,  of  a  number  of  other 
instructions  stating  that  It  was  ttie  duty  of  the 
Jnry  to  decide  the  case  solely  from  the  evidence 
under  the  instructions,  the  error  was  harmless. 

3.  On  appeal  from  a  judgment  of  the  Appel- 
late Court  affirming  a  jadkment  on  a  venfict, 
it  must  be  presumed  that  that  conrt  found  the 
judgment  not  to  be  against  the  weight  of  the 
evidence,  though  in  the  opinion  it  stated  that 
the  weight  of  the  evidence  seemed  to  he  with 
the  defeated  party. 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Action  by  Anna  Mead  against  the  Chicago 
Caty  Railway  Company.    From  a  Judgment  of  . 
the  Appellate  Court  (107  111.  App.  649)  affirm- 
ing a  Judgment  for  plalntUE,  defendant  ap- 
peals. Affirmed. 

William  J.  Hynes  and  Sears,  Meagher  & 
Whitney  (Nathaniel  C.  Sears  and  Mason  B. 
Starring,  of  counsel),  for  appellant  James 
O.  McShane  and  F.  A.  Rockhold,  for  appellee. 

CARTWRIGHT,  J.  Appellee  was  a  pas- 
senger on  a  west-bound  Sixty-Third  street 
car  belonging  to  appellant  In  the  evening  of 
June  28,  1900.  The  car  had  crossed  Cottage 
Grove  avenue,  and  had  stopped  at  the  west 
side  of  the  street  when  an  east-bound  car 
collided  with  It  It  was  an  open  car  with  re- 
versible seats,  and  appellee,  seeing  there  was 
about  to  be  a  collision,  arose  In  her  seat 
When  the  collision  occurred  she  was  thrown 
forward  against  the  back  of  the  seat  In  front 
of  her,  and  then  back  to  the  seat  upon  which 
she  had  been  sitting.  She  brought  this  suit 
In  the  superior  court  of  Cook  county  to  re- 
cover damages  for  Injuries  alleged  to  have 
been  occasioned  by  the  collision.  Upon  a 
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trial  Bbe  obtained  a  verdict  for  fZJBOO,  upon 
wtaldi  Judgment  was  entered,  and  the  Judg* 
uent  was  affirmed  by  the  Jl^anch  Appellate 
Court  for  the  First  District 

The  accident  was  clearly  doe  to  the  negli- 
gence ofthe  defendant,  and  there  was  no  evi- 
dence tending  to  aliow  the  contrary.  There 
was  practically  no  queation  at  the  trial  aboat 
the  liability  of  the  company  for  such  dam- 
ages as  were  the  proadmate  result  of  the  col- 
lision, and  the  controverted  questions  in  the 
case  related  to  the  extent  of  plaintiffs  InJur 
rles.  The  evidence  showed  that  she  had  neu- 
rasthenia, and  waa  pale,  aniemic,  and  In  a 
weak  condition.  This  was  not  denied,  and 
plaintiff  attributed  her  condition  to  the  acci- 
dent, wliiie  defendant  offered  evidence  tend- 
ing to  show  that  she  had  been  pale,  tliin,  and 
delicate  looking,  and  that  her  condition  had 
been  about  the  same  before  the  accident  as 
afterward.  She  testified  that  after  Uie  ac- 
cident she  went  acrois  the  street  to  the  office 
of  a  doctor,  who  discovered  that  her  tenth 
rib  was  broken.  That  doctor  testified  that 
she  complained  of  pain  In  that  region,  and 
he  thought  at  the  time  that  there  was  a  frac- 
tured rib.  Another  doctor,  who  was  present 
at  the  office,  and  made  the  examination,  fail- 
ed to  detect  any  injuries  or  bruises,  and  tes- 
tified that  the  rib  was  not  fractured,  but; 
owing  to  her  complaint,  he  applied  some  ad- 
hesive strips.  Two  other  doctors,  who  saw 
her  that  night  after  she  got  homie,  and  the 
next  day,  and  examined  h^,  oae  of  whom 
continued  to  treat  her,  testified  that  there 
was  no  fracture  of  any  rib,  or  any  cmtuslon. 
bruises,  marks,  or  swelling  upon  her.  There 
was  other  evidence  tending  to  ^ow  that''the 
rib  was  not  fractured.  About  five  weeks  aft- 
er the  accident  an  examination  waa  made, 
when  it  appeared  that  she  had  retroversion  of 
the  uterus,  and  there  waa  acme  evidence  that 
It  might  have  come  from  a  fall  or  injury. 
On  the  other  band,  there  waa  evidence  that 
such  a  displacement  could  not  result  from 
outside  violence,  and  tiie  physlclana,  general- 
ly, who  were  examined  on  the  trial,  testified 
that  such  a  condition  could  not  be  produced 
by  the  accident  which  she  described.  In  the 
opinion  filed,  the  Branch  Appellate  Court 
steted  that  the  question  whether  tiie  amount 
awarded  waa  ncesalve  depended  largely  up- 
on whether  the  retroversion  of  the  uterus  was 
due  to  the  accident  or  causes  that  antedated 
It,  and  said  that  the  decided  weight  of  the 
evidence  was  that  none  of  plalntifTs  ribs 
were  fractured  by  the  accident,  and  that  as 
to  the  retroversion  the  testimony  waa  con- 
tmdlctoi'y,  with,  as  It  appeared  to  them,  the 
weight  thereof  with  the  defendant  That 
court,  however,  aftlrmed  the  judgment 

The  only  error  assigned  which  we  can  con- 
sider Is  that  the  trial  court  erred  in  giving 
the  sixth  Instruction  to  the  Jury,  concerning 
the  elemente  of  damage  which  they  might 
properly  consider.  That  instruction  Is  as  fol- 
iown:  "The  court  inatructe  the  Jury  that  If, 
ond^  the  evidence  and  Instructions  of  the 


court  the  Jury  find  the  defendant  guilty,  then 
in  estimating  the  plaintiff's  damages,  if  any, 
it  will  be  proper  for  the  Jury  to  condder  the 
effect;  If  any,  of  the  injury  upon  the  plalntifi^ 
and  also  the  bodUy  pain  and  suffering.  If 
any,  she  sustained,  and  all  damages.  If  any, 
charged  In  tiie  declaration,  and  which,  from 
the  evidence,  are  shown  to  be  the  necessary 
and  dU^ct  result  of  the  injury  complained 
of."  The  case  waa  -of  such  a  nature  as  to  re- 
quire accurate  lnstniction8,-and  it  muat  be 
conceded  that  this  instruction,  standing  alone, 
would  have  been  objectionable.  The  last 
part  of  the  Instruction,  by  which  the  Jury 
were  to  allow  to  plaintiff  all  damages.  If  any, 
charged  In  the  declaration,  and  wbldi,  from 
the  evidence,  were  shown  to  be  the  necessary 
and  direct  result  of  the  injury  complained  of, 
covered  all  that  plaintiff  was  entltied  to  re- 
cover. In  cases  of  this  character  the  dam- 
ages are  to  be  determined  by  the  Jury  from 
the  evidence,  viewed  in  the  light  of  th^ 
Judgment  and  expertence  In  the  affairs  of  llf ^ 
and  they  should  be  restricted  by  the  instruc- 
tions to  the  evidence  In  the  case  and  to  prop- 
er elementa  of  damage  the  Instruction 
the  Jury  were  to  consider  all  damages  which 
were  charged  In  the  declaration  and  shown 
by  the  evidence  and  were  also  to  consider 
the  bodily  pain  and  suffering  of  the  plaintiff, 
and  also  the  effect  if  any,  of  the  injury  iqpon 
her.  Then  was  evidence  that  she  had  sold 
out  her  business  as  a  milliner  subsequent  to 
the  accident  ftnd  the  first  clause  of  the  In- 
stmctlon  gave  to  the  Jury  great  latitude  for 
conjecture  and  speculation,  which  might  in- 
clude that  fact  and  aome  supposed*  Injury  to 
her  business. 

It  is  Insisted  that  this  Instruction  waa  ap- 
proved In  Chicago,  Burlington  and  Quincy 
Bailroad  Go.  v.  Warner,  108  UI.  688.  But 
.that  Is  a  misapprehension.  The  iostructlons 
are  materially  different  and  in  that  case  all 
the  objections  to  the  Instruction  wore  placed 
upon  the  common  ground  that  there  was  no 
evidence  upon  whl(di  to  base  it  The  court 
being  unable  to  agree  with  counsel  that  there 
was  no  evldeuce  of  the  several  elemente  of 
damage  mentioned  In  the  Instruction,  the  ob- 
jections were  not  sustained.  It  Is,  howevei-, 
a  settled  rule  that  the  instructions  to  the 
Jury  shall  be  regarded  as  a  connected  series, 
constitoting  a  single  charge,  and,  when  they 
are  so  considered,  if  It  is  clear  that  the  Jury 
could  not  have  been  misled  or  have  drawn  an 
Improper  Inference  from  a  single  Instruction, 
the  Judgment  ought  not  to  be  reversed.  In 
this  case  there  were  a  number  of  Instructions 
given  at  the  instance  of  defendant  relating 
to  the  duty  of  the  Jury  to  consider  and  decide 
the  case  solely  trom  the  evidence,  under  the 
in»truction?  of  the  court  as  to  the  law.  The 
ninth  Instruction  told  them  that  in  consider- 
In?  and  deciding  the  case  they  should  look 
solely  to  the  evidence  for  the  facts.  By  the 
tenth  they  were  told  that  the  plaintiff  could 
not  recover  unless  they  believed,  from  a  pre- 
ponderance of  the  evidencflb  that  she  waa  «s* 
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ercislns  ordinary  care,  that  tbe  defendant 
was  negligent,  and  that  the  negligence  waa 
the  proximate,  direct  cause  of  her  injuries. 
By  the  nineteenth  they  were  advised  that.  If 
they  were  unabie  to  say  that  the  plaintiff 
had  proved,  by  a  preponderance  of  the  evi- 
dence, that  the  defendant  was  guilty  of  neg- 
ligence as  alleged  In  the  declaration,  and  that 
said  negligence  was  the  proximate,  direct 
cause  of  the  plaintiff's  Injuries,  the  Jury 
should  find  the  defendant  not  guilty.  The 
twenty-third  stated  that  if  the  Jury  believed, 
from  the  evidence,  that  plaintiff's  condition 
was  the  result  of  nervous  disorders  or  phys- 
ical InOrnilties  that  existed  prior  to  tbe  acci- 
dent in  question,  she  could  not  recover  dam- 
ages tor  such  condition,  and  could  not  re- 
cover  damages  for  any  condition  existing 
prior  to  the  accident  By  the  twenty-fourth 
instruction  the  Jury  were  told  that  the  ques- 
tions of  liability  and  damages,  were  matters 
to  be  determined  from  the  evidence,  undeor 
the  instructions  of  the  conrt.  In  view  of  all 
tbe  instmctiotts  given,  we  do  not  think  the 
Jury  could  have  been  misled  by  tbe  sixth. 

The  determinatioa  of  the  question  of  law 
raised  in  this  court  cannot  be  made  to  de- 
pend upon  what  the  Appellate  Court  said  re- 
specting tbe  controverted  questions  of  fact  in 
the  opinion  filed  in  the  case.  The  statute 
requires  the  Appellate  Court  to  file  an  opin- 
ion giving  the  reasons  for  the  decision,  but  It 
Is  the  Judgment  of  tbe  court,  and  not  tbe 
opinion,  which  Is  reviewed  on  appeal  to  this 
court  The  law  has  confided  to  Appellate 
Courts  the  duty  of  determining  whether  a 
Judgment  Is  against  tbe  weight  of  the  evi- 
dence, and  we  must  presume  that  the  court 
Id  this  case  found  that  the  verdict  and  Judg- 
ment were  not  against  the  weight  of  tbe  evi- 
dence. On  that  subject  it  may  cot  be  amisa 
to  r^eat  what  this  court,  spealilng  through 
Mr.  Justice  Baker,  said  In  Chicago  and  Alton 
Railroad  Co.  v.  Helnrlch,  157  III,  388,  41  N. 
E.  SCO.  as  follows  (page  304,  157  111.,  page 
862,  41  N.  E.):  "But  the  Appellate  Conrt  Is 
not  bound  by  the  Judgment  of  the  trial  court, 
or  by  the  verdict  of  the  Jury.  It  Is  true,  all 
questions  of  fact  are  for  the  Jury,  but  the 
trial  court  has  a  supervisory  power  over  their 
verdict  At  common  law,  and  under  the  law 
as  it  was  In  this  state  prior  to  the  act  of 
July  21,  1837  (Laws  1837,  p.  109),  tbe  grant- 
ing or  refusing  a  new  trial  rested  in  the  dis- 
cretion of  tbe  court  before  which  the  case 
was  tried,  and  could  not  be  assigned  for  er- 
ror; buf  by  that  act  it  was  provided  that  ex- 
ceptions should  be  allowed  to  opinions  or  de- 
clfiions  overruling  motions  for  new  trials, 
and  that  tbe  party  excepting  may  assign 
for  error-  any  opinion  so  excepted  to,  any 
usage  to  the  contrary  notwithstanding.'  And 
under  that  act  the  substance  of  which  has 
been  retained  In  section  61  of  the  present 
practice  act  It  has  always  been  held  that  thS 
court  of  review  may  Inquire  whether  the 
Judgment  should  be  reversed  upon  tbe  ground 
that  the  verdict  Is  against  the  weight  of  evi- 


dence, mil  V.  Ward.  2  Oilman,  285.  Of 
course,  this  rule  Is  modified,  as  to  this  court 
in  certain  classes  of  cases,  by  sections  88  and 
90  of  the  practice  act,  but  It  has  in  no  way 
been  modified  or  changed  as  to  the  Appellate 
Courts.  It  la  the  right  and  duty  of  the  Ap- 
pellate Courts,  under  the  law  as  It  exists  in 
this  state,  to  reverse  the  Judgments  of  trial 
courts  and  the  verdicts  of  Juries,  where,  upon 
consideration  of  the  testimony,  they  find  that 
such  Judgments  or  verdicts  are  clearly  against 
the  weight  of  evidence.  We  must  presume, 
however,  that  in  this  case  the  Appellate 
Court  has  falttifully  performed  that  duty, 
and  has  found  that  the  evidence  sustains  the 
verdict  and  Judgment"  Again,  in  Chicago 
and  Erie  Railroad  Co.  v.  Meech,  163  111.  305, 
45  N.  E.  290,  the  court  repeating  the  duty 
of  Appellate  Courts  under  the  law,  said  {page* 
308.  163  III.,  page  291,  49  N.  E.):  "A  per- 
formance of  this  duty  is  absolutely  essential 
for  tbe  preservation  of  tbe  rights  of  citizens 
and  property  owners  in  all  those  classes  of 
cases  where  the  Judgments  of  the  Appellate 
Courts  are  final  and  Conclusive  upon  all  ques- 
tions of  fact;"  but  it  was  also  said,  as  In  the 
previous  case,  that  we  must  presume  that  the 
Appellate  Court  found  that  the  evidence 
properly  sustains  the  verdict  and  Judgment 
It  is  good  ground  of  a  motion  for  It  new  trial 
that  the  verdict  Is  manifestly  against  the 
weight  of  the  evidence,  or  that  tbe  damages 
awarded  are  excessive,  and  the  motion  for 
new  trial  In  this  case  contained  both. 

Section  61  of  the  practice  act  provides  that 
exceptions  taken  to  tbe  decision  of  the  court 
overruling  a  motion  for  a  new  trial  shall  be 
allowed,  and  the  party  excepting  may  assign 
for  error  any  decision  so  excepted  to.  The 
duty  of  considering  and  deciding  upon  any 
error  so  assigned  is  intrusted  to  the  Appel- 
late Court  Those  courts  are  a  part  of  the 
Judicial  system  of  the  state  equally  with  the 
Jury  and  the  trial  Judge,  and  must  dlscharga 
their  duty  not  according  to  tbe  Judgment  of 
others,  but  according  to  tbeir  own  Judgment 
The  law  commits  to  the  sound  Judgment  of 
the  Appellate  Court  the  question  whether  tbe 
trial  court  erred  in  overruling  a  motion  for 
a  new  trial  on  the  ground  that  the  verdict  Is 
against  tbe  weight  of  the  evidence.  At  the 
common  law  the  trial  of  an  issue  of  fact  was 
by  Judge  and  Jury,  tbe  Judge  stating  to  tbe 
Jury  the  issues,  and  what  evidence  had  been 
given  In  support  of  them,  and  summing  up 
tbe  whole  case.  Section  51  of  the  practice 
act  provides  that  the  court  shall  only  In- 
struct as  to  the  law  of  the  case;  but  trial  by 
Jury  does  not  Imply  a  trial  without  a  Judge 
having  a  supervisory  power  over  the  verdict, 
or  without  a  court  of  review  glided  and  con- 
trolled by  Its  own  conscience  and  Judgment 
In  passing  upon  questions  committed  to  It  by 
the  law.  If  a  verdict  and  Judgment  are 
clearly  against  tbe  weight  of  the  evidence,  a 
new  trial  should  be  awarded  by  the  Appel- 
late Court,  and  tbe  issues  submitted  to  anoth- 
er Jury.   But  the  functions  of  this  court  In 


Digitized  by 


Google 


22 


68  KOBTHBASTBBN  BBFORTEB. 


caacB  of  tblB  kind  are  entirely  different  In 
that  respect  The  indgment  of  the  Appel- 
late Court  In  thlfl  case  Is  conclnslTe  upon  the 
facts,  regardless  of  what  Is  said  In  the  opin- 
ion, and  there  Is  no  error  appearing  which 
would  Jastlf7  a  reversal  of  Its  Judgment. 

Accordingly,  the  Judgment  of  the  Appel- 
late Court  is  affirmed.   Judgment  affirmed. 


(205  111.  CU) 

SOULE  et  aL  r.  PEOPLE  ex  reL  GULLBN^ 

State's  Atty. 

(Supreme  Court  of  Illinois.   Dec.  16,  1903.) 

/ILLA0B&-INC0RF0RAT10N— QUO  WARRANTO 
— PLBA3-LACHBS-APPBAL-0RIQINAL  DOCU- 
HENTS— TRANSMISSION  TO  SUPREME  COURT. 

1.  City  &  Village  Act  1872  (Laws  1871-T2, 

f>.  218),  providing  tor  the  organization  of  ril- 
ages,  requires  the  holding  of  a  mass  meeting 
and  voting  on  the  question  whether  or  not  the 
Inbflbitnnts  shall  incorporate  as  a  town,  and 
declares  that,  if  two-thirds  of  the  votes  are  in 
favor  of  the  incorporation,  the  orKanization 
shall  proceed.  The  act  also  authorizes  the  sub- 
mission to  the  voters  of  an  incorporated  town 
of  the  questiou  whether  it  shall  become  a  vil- 
leee  under  the  act  on  petition  of  any  30  voters 
of  the  towD.  Held,  that  a  plea  to  a  writ  of 
quo  warranto  to  oust  a  village,  alleged  to  have 
been  organized  under  snch  act,  from  the  use 
of  corporate  franchises,  which  fails  to  show 
either  that 'a  mass  meeting  was  held  for  the 
organization  of  the  town  or  that  30  voters  of 
the  town  petitioned  for  the  submission  of  the 
question  whether  defendant  village  should  be 
organized,  is  insufficient. 

2.  Where  for  more  than  28  years  a  munic- 
ipality exercised  the  fuactloua  of  a  legally  in- 
corporated village  in  various  ways,  and  the  peo- 
ple of  the  village  and  the  public  authorities 
during  ajl  that  period  acquiesced  in  its  exercise 
of  corporate  powers,  the  state  was  barred  by 
laches  from  malDtaining  quo  warranto  to  oust 
it  from  such  powers  on  account  of  irregularities 
occnrriiiiir  In  the  original  organisation  proceed- 
ings which  prevented  a  strictly  legal  village 
orgaDisatlon. 

3.  Where  certain  original  documents  received 
by  the  state's  attorney  were  filed  In  the  Su- 
preme Court  and  submitted  with  a  cause  then 
pending,  but  such  documents  were  not  shown 
by  the  transcript  of  the  record,  and  were  not 
transmitted  by  virtue  of  an  order  of  the  judge 
of  the  trial  court,  as  authorized  by  Sup.  Ct. 
Rule  12  (47  N.  B.  vi).  such  documents  will  be 
stricken  from  the  files. 

Error  to  CIreait  Conrt,  La  Salle  Coun^; 
Chas.  Blancbard,  Judge. 

Quo  warranto  by  the  people  on  the  relation 
of  Charles  S.  Oullen,  state's  attorney,  against 
Charles  E.  Sonle  and  others.  From  a  judg- 
ment In  favor  of  relator,  respondents  bring 
error.  Hevereed. 

John  H.  ArmBtrong  and  Browne  &  Wiley, 
for  plalntlCfB  In  error.  Charles  S.  Onllen,  for 
defendant  In  error. 

SCOTT,  J.  This  was  an  Information  in  the 
nature  of  a  quo  warranto,  filed  In  the  circuit 
court  of  La  Salle  coonty  on  March  5, 1902,  In 
accordance  with  an  at6et  of  the  conrt  grant- 
ing leave  which  had  been  entered  on  that  day. 
It  questiona  the  right  of  Charles  E  Sonle 
to  hold  the  office  of  president,  and  tfie  right 
of  J.  W.  Oarr,  William  Callagan.  M.  L.  Conr^ 


right,  Louis  DondanvUle,  L.  M.  Eaton,  and 
August  Glrolt  to  bold  the  offices  of  trustees 
of  the  village  of  Sheridan,  in  that  county,  and 
these  seven  persons  were  made  respondents. 
The  petition  Is  in  the  usual  form,  but  It  ap- 
pears from  the  petition  for  leave  to  file  that 
the  charge  of  the  usurpation  of  the  offices  in 
question  Is  based  upon  the  alleged  fact  that 
the  village  of  Sheridan  Is  not  legally  organ- 
ized, and  is  without  a  valid  franchise.  The 
resiMmdenta  entered  their  appearance  and  ffl- 
ed  two  pleas  to  the  information.  To  these 
pleas  the  people  demurred.  Tbe  demurrer 
was  sustained  to  both  pleas.  The  respond- 
ents abided  their  pleas,  Judgment  of  ouster 
was  entered  et  tbe  March  term,  1002,  of  that 
court,  and  Soule  alone  sues  out  of  this-  court 
ft  writ  of  error  to  review  the  Judgment 
I  Tbe  only  question  Is  whether  either  of  tbe 
'  pleas  presented  a  good  defense.  The  first 
plea  seeks  to  show  a  raMA  organization  of 
the  village  of  Sheridan,  and  avers  that  on 
June  24,  1872.  the  Inhabitants  of  the  territory 
which  is  now  within  the  limits  of  the  alleged 
village  of  Sheridan  organized  such  territory 
and  the  Inhabitants  thereof  Into  a  corporation 
or  body  politic  by  the  name  and  style  of 
**PreBldent  and  Trustees  of  the  Town  of  Sher- 
idan," under  the  act  of  March  8,  184fi.  and 
that  thereafter,  on  July  26,  1873,  an  election 
was  held  in  the  said  town  ot  Sheridan  for 
the  purpose  of  organizing  as  a  village  undn 
the  dty  and  village  act  of  iSTJi  (Laws  1871- 
72,  p.  218).  and  the  plea  contains  averments 
intended  to  show  an  organization  under  that 
act  This  plea  was  insufficient  The  act  of 
1845  (Rev.  St.  1845.  p.  111.  c.  25,  i  1)  provided 
for  the  Inhabitants  of  a  territory,  upon  prop- 
er notice,  holding  a  mass  meeting  and  voting 
upon  tbe  questlott  whethw  or  not  th^  would 
incorporate  as  a  tqvm.  The  second  section 
of  the  act  provided  that,  if  two-thirds  of  the 
votes  were  in  favor  of  incorporation,  tbe  or^ 
ganization  of  tbe  tovm  should  proceed.  The 
plea  fails  to  show  that  such  proportion  of  the 
votes  was  In  favor  of  Incorporating,  The  at- 
tempt to  organize  a  village  was  under  tbe 
stetute  of  1872.  Bev.  St  1874,  p.  242,  c.  24^ 
S  178.  Provision  was  made  by  that  act  for 
the  submission  to  the  voters  of  any  incorpo- 
rated town,  by  the  president  and  trustees 
thereof,  on  tbe  petition  of  any  80  voters  In 
such  town,  of  the  question  whether  such 
town  shall  become  organized  as  a  village  un- 
der that  act  Tbls  plea  does  not  aver  that 
80  voters  of  the  town  of  Sheridan  petitioned 
for  the  submission  of  this  question,  and  there- 
fore falls  to  show  a  legal  organization  of  the 
village  of  Sheridan. 

The  second  plea  proceeds  upon  a, different 
theory.  It  avers  that  at  all  times  after  the 
organization  of  the  village  on  July  26,  1873. 
said  village  of  Sheridan  has  been  represented 
by  a  president  and  board  of  six  trustees  duly 
elected  In  accordance  with  the  law;  that  dur- 
ing all  that  time  the  officers  and  authorities 
of  said  village  have  annually  levied  and  col- 
lected village  taxes  and  expended  the  some 
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for  mnnlclpal  purposes,  taave  duly  passed, 
ptdiUsbed  and  enforced  village  ordinances, 
and  bave  erected  and  malntakied  a  Tlllase 
hall  and  a  prison;  tliat  public  parka  have 
been  dedicated  to  said  village,  and  are  owned, 
Improved,  and  maintained  by  it;  that  a  bridge 
had  beem  erected  within  the  Umlts  of  said  vil- 
lage across  tiie  Fox  river,  and  has  been  own- 
ed, maintained,  and  repaired  by  aald  vil- 
lage since  its  construction,  In  1874,  irith  vil- 
lage taxes  levied  and  collected  for  that  pur- 
pose; ttiat  bonds  and  other  evidence  of  in- 
debtedness were  issued  by  said  village  to  ob- 
tain money  to  build  said  bridge,  which  bonds 
and  evidence  of  indebtedness  were  paid  by 
said  village,  acting  as  a  body  politic  under 
the  name  and  style  4f  "The  Village  of  Sheri- 
dan"; that  by  sold  name  and  style  it  has 
been  sued  In  the  circuit  court  of  said  La  Salle 
county,  and  by  thot  name  and  style  a  Judg- 
ment In  ttiat  court  was  entered  against  it  as  a 
mnnlciial  corporaUon;  that  it  has,  by  its 
name  and  as  a  municipal  corporatloo,  pur- 
chased valuable  lands  in  said  county,  the 
deed  conveying  the  same  to  It  being  of  rec- 
<srd  In  said  county;  that  on  November  1, 1874, 
the  authorities  of  said  village,  acting  as  such, 
purchased  lands  within  the  limits  of  said  vil- 
lage for  a  cemetery;  that  said  lands  were 
surveyed  and  platted  into  burial  lots,  and  the 
plat  recorded  in  the  proper  office  in  La  Salle 
county;  that  on  January  10, '1896,  the  au- 
tiXM-ltles  of  said  village  made  an  addition  to 
said  cemetery,  and  caused  tlie  same  to  be 
platted,  and  the  plat  thereof  to  be  recorded  In 
the  proper  office  In  said  county.  Tbe  plea 
avers  that  the  respective  state's  attorneys  of 
said  county  had  notice  of  such  suit,  deeds, 
and  plats.  It  further  avers  that  since  the 
establishmwt  of  such  cemetery  the  same  has 
been  maintained  by  the  village,  and  used  ex- 
clusively for  bnrial  purposes;  that  the  au- 
tiiorltles  of  such  village,  acting  as  such,  have 
sold  to  private  parties  numerous  lots,  which 
have  been  used  for  burial  purposes  In  said 
cemetery;  that  the  titles  to  said  lote  have 
been  derived  from  the  village  of  Sheridan; 
that  by  reason  of  the  great  laches  In  the  com- 
mencement  of  this  suit  and  tbe  great  Injury 
and  injustice  which  will  result  to  private  In- 
dividuals who  have  acquired  valuable  prop- 
erty rights  aud  Interests  from  said  village 
of  Sheridan,  and  by  reason  of  the  great  in- 
jury and  Injustice  which  will  result  to  the  In- 
habitants of  said  village,  wbo  have  collected 
and  expended  large  sums  of  money  In  main- 
taining said  village  as  a  body  politic  or  cor- 
porate undOT  the  well  founded  belief  that  the 
same  was  duly  and  legally  Incorporated  as 
such,  as  well  they  might  infer  from  the  ac- 
tions and  laches  of  the  respective  state's  at- 
torneys of  said  county  during  the  period  since 
July  26,  1873,  and  by  reason  of  the  premises, 
plalnttlE  should  be  barred  from  the  further 
prosecution  of  the  suit,  and  avers  tbe  election 
and  quallflcntlon  of  the  respondente  to  the 
respective  offices  with  the  usurpation  of 
which  they  are  charged  by  the  information. 


In  State  v.  Leathmnan,  88  Arte  81,  it  was 
said:  "The  state  heraelf  may,  by  long  ac- 
quiescence and  by  continued  reoognlticui 
through  her  own  officers,  state  and  county,  of 
a  municipal  corporation,  be  precluded  from 
an  information  to  deprive  it  of  franchises  long 
exercised  in  accordance  with  the  general  law." 

Jameson  v.  People,  16  111,  257,  63  Am.  Dee. 
804,  was  a  quo  warranto,  Instituted  in  1865, 
to  test  the  oi^nlzatlon  of  the  town  of  Oqu- 
awka,  on  the  ground  that  the  vote  on  the 
question  of  organization  at  tbe  mass  meeting 
held  in  April,  1S51,  was  by  ballot,  instead  of 
viva  voce.  Tbe  organization  of  that  town  bad 
beeo  recognized  by  two  acts  of  the  Legisla- 
ture, and  it  was  shown  that  after  the  mass 
meeting  in  1851  tbe  electors  proceeded  with 
tbe  organization  of  the  corporation;  that  town 
officers  were  thereafter  elected  from  year  to 
year;  that  it  was  generally  recognised  as  a 
public  municipal  corporation;  that  it  exei^ 
deed  the  franchises  and  powers  confmed 
upon  such  corporations  by  law,  passed  and 
enforced  tffdtnanoes,  levied  and  collected 
texes,  and  made  contracts  and  incurred  li- 
abilities. This  court  there  said:  "Were  we 
to  bold,  after  this  acquiescence  of  the  public 
and  these  recognitions  of  the  Leglsdature,  that 
the  town  remains  unincorporated  on  account 
of  some  defect  In  its  original  organization  as  a 
corporation,  what  confidence  could  individuals 
have  in  the  validity  of  securities  emanattog 
from  these  local  authorities?  *  *  *  It 
would  seem  incompatible  with  good  faith  and 
against  public  policy,  although  irregularities 
may  have  Intervened  in  the  organization  of 
the  town,  now  to  hold  that  it  Is  not  a  body 
corporate,  and  we  do  not  think  the  law  re- 
quires 08  to  do  BO.** 

People  V.  Boyd,  132  III.  60,  23  N.  B.  342, 
was  an  information  for  quo  warranto  against 
school  directors,  the  charge  being  that  the 
school  district  was  not  properly  organized. 
In  that  case  the  school  district  bad  been  exer- 
cising corporate  powers  as  such  for  a  period 
of  five  years.  This  court  dented  tbe  remedy 
oo  account  of  tbe  lapse  of  time,  and  It  was 
said,  after  a  dlscusaion  of  authorities  and  a 
reference  to  the  great  public  inconvenience 
that  would  result  from  a  Judgment  of  ouster, 
that  "It  would  seem  to  us  that  this  case  ought 
to  fall  within  that  class  of  cases  where  the 
statute  of  limitations  should  apply,  and  even 
the  right  to  file  tbe  information  should  be 
refused  on  the  grounds  of  public  policy,  even 
before  the  lapse  of  five  years,  if  the  time 
elapsed  were  such  as  a  wrong  would  be  done 
by  granting  the  writ." 

In  Chicago  and  Northwestern  Railway  Co. 
V.  West  Chicago  Park  Com'rs,  151  III  204, 
87  N.  E.  1079,  25  L.  R.  A.  800.  the  right  of 
the  park  commissioners  to  exercise  corporate 
powers  ova*  a  certain  street  was  In  question, 
the  objection  being  to  the  validity  of  the  pro- 
ceeding under  which  they  came  Into  control 
of  the  street  Tbe  commissioners  bad  been  in 
tontrol  thereof  for  over  12  years,  aud  during 
that  time  the  public  authorities  of  tbe  titj  at 
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Ohlcago  exercised  no  Jnrledlctlon  over  the 
street,  bat,  together  with  the  general  public, 
acquiesced  In  the  control  thereof  by  the  com- 
missioners; and  this  coart  said  (page  216,  151 
III.,  page  1083,  37  N.  E.,  2fi  L.  R.  A.  300): 
"Whatever  Irregularity  or  Informality  may 
have  Intervened,  such  as  la  shown  upon  this 
record,  has  been  cured  by  the  long-continued 
concurrent  acquiescence  of  the  city,  the  park 
commissioners,  and  of  tbe  general  public." 

In  People  v.  Hanker,  197  111.  408,  64  N.  B. 
253,  this  court  held  leave  to  file  an  Informa- 
tion In  the  nature  of  a  quo  warranto  to  oust 
respondents  as  trustees  of  a  village  was  prop- 
orly  refused,  where  the  village  bad  exercised, 
without  question,  tbe  powers  and  functions  of 
a  municipal  corporation  for  a  period  of  20 
years,  because  of  the  long  delay  of  the  relator, 
and  because  of  his  acquiescence  in  the  organ- 
ization and  acta  of  the  village,  of  which  he 
was  an  Inhabitant;  and  it  was  said,  quoting 
with  approval  from  People  v.  Schnepp,  179 
III.  305,  63  N.  E.  632:  "An  unreasonable  de- 
lay or  an  acquiescence  on  the  part  of  the  per- 
sons complaining,  as  well  as  consideration  of 
the  public  Interest  or  convenience,  will  justify 
a  refusal  to  grant  leave  to  file  tbe  informa- 
tion or  to  proceed  to  judgment,  although  no 
statute  of  limitations  has  Intervened." 

In  People  v.  Pike,  197  111.  449,  64  N.  B.  393, 
It  was  held  that,  where  a  territory  has  exer- 
cised all  the  functions  of  a  municipal  govern- 
ment, with  the  acquiescence  of  the  public,' 
throughout  a  period  of  20  years,  strict  proof 
of  its  legal  organization  will  not  be  required 
In  quo  warranto. 

Here  It  appears  that  for  more  than  28 
years,  In  multitudinous  ways,  as  specified 
above,  the  functions  of  a  legally  Incorporated 
village  have  been  exercised  by  the  persons 
composing  this  so-called  village.  Public  au- 
thorities, the  people  of  the  village,  and  those 
with  whom  It  dealt,  during  all  that  period 
have  acquiesced  In  Its  exercise  of  corporate 
powers.  To  permit  the  state  now  to  oust  !t 
from  the  exercise  of  those  powera  on  account 
of  the  Irregularities  which  Intervened  more 
than  a  quarter  of  a  century  ago,  and  which 
prevented  a  strictly  legal  organization  of  tbe 
village,  would  be  to  work  a  great  wrong  to 
the  inhabitants  of  the  village  and  to  those 
who  have  acquired  property  rights  on  the 
basis  that  there  was  a  proper  organization  of 
the  municipality.  To  permit  such  a  judgment 
would  be  against  the  public  policy  of  our  com- 
monwealth. The  acquiescence  of  the  general 
public  and  the  public  authorities  In  the  cor- 
porate acts  of  'this  village,  and  the  laches  of 
the  state  in .  Instituting  this  proceeding,  as 
these  matters  are  averred  by  the  second  plea, 
constitute  a  meritorious  defense  to  this  ac- 
tion. 

Counsel  for  defendant  In  error  has  transmit- 
ted to  the  clerk  of  this  court,  for  presentation 
to  us,  two  letters  addressed  to  blm,  signed  by 
certain  of  the  respondents,  and  a  petition  ad- 
dressed to  blm,  signed  by  residents  of  the  vil- 
lage of  Sheridan,  and  a  certificate  of  tbe  clerk 


of  La  Salle  county  showing  certain  proceed- 
ings had  In  the  village  of  Sheridan  gubse- 
quent  to  the  entry  of  the  judgment  In  the 
court  below  In  this  cause,  and,  based  on  these, 
prints  with  his  brief  what  he  calls  "Addenda 
and  Personal  Statement  of  the  State's  Attor* 
ney."  None  of  the  documents  In  question  are 
shown  by  the  transcript  of  record,  and  they 
are  not  transmitted  by  virtue  of  an  order  of 
the  judge  of  the  lower  court,  made  In  accord- 
ance with  rule  12  of  this  court  (47  B.  vi), 
which  Is  the  only  method  by  which  original 
documents  can  be  presented  for  oar  Inspee- 
tlou.  Submitting  these  documents  was  a  vio- 
lation of  tbe  rules  of  this  court  This  Is  a 
court  of  review.  Counsel  must  be  content 
with  the  presentation  of  snch  facts  as  appear 
from  the  record.  No  others  will  be  considered 
here.  The  letters,  the  petition  and  the  cer- 
tificate 80  transmitted  will  be  stricken  from 
the  flies. 

The  Judgment  of  the  circuit  court  will  be 
reversed  as  to  all  the  respondents,  and  the 
cause  will  be  remanded,  with  directions  to  tbe 
circuit  court  to  sustain  the  demurrer  as  to  the 
first  plea  and  to  overmle  the  demurrer  as  to 
the  second  plea. 

Bevwaed  and  remanded,  with  dlrectloni. 


(M6  m.  417) 


BRUEN  T.  PEOPLE. 


(Supreme  Court  of  Illlnoia.   Dec.  16,  1908.) 

BURGLARY— WORDS    AND  PHRASES— INDIOT- 
MBNT—VARIANCE— EVIDENCE— BR- 
ROR— EXCEPTIONS— RECORD. 

1.  Under  Or.  Code,  {  36  (Kurd's  Ber.  St 
1899,  c.  38),  defining  burglary  generally,  and 
fixing  tbe  pooisiunent  at  imprisoomeDt  from  1 
to  2u  years,  with  a  proviso  that  when  it  is 
committed  at  night  the  punishment  shall  be  Im- 
prisonment from  5  to  20  years,  there  Is  no  vari- 
ance between  an  indictment  wbich  does  not 
state  when  a  burglary  was  committed  and  proof 
that  it  was  committed  at  night. 

2.  On  a  trial  for  bUKlary,  where  the  Indict- 
ment charged  the  Ineaking  and  entering  into 
the  hotel  of  P.  &  S.,  partners  therein,  evidence 
of  a  witness  that  he  knew  tbe  owners  of- the 
hotel  and  that  they  were  P.  &  S.,  "Washington 
Porter  and  Nate  Salisbury,"  and  that  of  certain 
employes  of  the  hotel  that  they  were  in  the 
service  of  P.  &  S.  In  the  management  of  the 
hotel,  safilcientiy  shows  the  partnership. 

3.  A  hotel  is  a  building  within  Cr.  Code.  I  86 
(Hnrd's  Rev.  St.  1899,  e.  88).  defining  burglary 
as  breaking  or  entenng  a  a  welling  nonse  "or 
other  buildmg." 

4.  Where  one  was  accused  of  burglary  of  a 
hotel,  evidence  of  the  discovery  on  his  person 
of  keys  belonging  to  two  other  hotels,  together 
with  one  which  would  open  the  room  he  had 
entered,  was  admissible. 

6.  Objections  to  the  mode  of  lummonlng  the 
grand  and  petit  juries  can  only  be  taken  by 
challenge  of  the  array  or  motion  to  quash  tbe 
indictment 

6.  Irregularities  In  making  np  the  record  in  a 
criminal  case  are  waived  by  failure  to  enter 
any  objections  or  exceptions  in  tbe  trial  court. 

7.  A  recital  in  the  record  that  "the  grand 
jurors  aforesaid  were  duly  sworn"  ia  sufficient 
to  show  a  compliance  with  2  Starr  &  O.  Ann. 
St.  1896  (2d  Ed.)  p.  2396,  c.  78.  par.  17,  pro- 
viding that  an  oath  shall  be  administered  to 
the  n>reman,  and  also  an  oath  to  tha  othet 
grand  jnrora. 


Digitized  by 


Google 


BBUEN  T.  P&OPLB. 


25 


8.  Where  tbe  coort  iiutracted  the  iiaj  oraUr. 

bj  consent  of  the  state's  attorneys  and  de- 
tendant  and  bis  counsel,  expressed  in  open 
court,  the  defendant  cannot  complain  that  the 
instructions  were  oral,  though  the  statute  r«- 
Qnirea  them  to  be  in  writing. 

9.  A  plaintiff  in  error  cannot  i^ueetion  the  cor- 
rectnees  of  instntctions  to  which  be  totA  no 
•xceptions  on  the  trial. 

10.  While  drunkenness  ia  no  excuse  for  crime, 
Tet,  where  it  is  necessary  to  prove  a  spedflc 
intent  tn  order  to  convict,  it  Is  competent  to 
prove  that  the  accased  waa  at  the  time  in- 
capable, from  intoxication,  of  forpiing  such  in* 
tent. 

11.  An  order  overruling  a  motion  for  a  new 
trial  cannot  be  reviewed  where  the  bill  of  ex- 
ceptions ahowB  lUk  exception  thereto,  though  the 
record  eoDteins  tt  redtai  that  snch  an  exception 
was  taken. 

Error  to  CrlmlnBl  Oonrt,  Cook  County;  O. 
H.  Horton,  Judge.  ' 

Oeoi^e  Bmen  was  convicted  of  burglary, 
and  brings  error.  Affirmed. 

This  la  an  Indictment  for  burglary,  fonnd 
by  the  grand  Jury  of  Cook  county  against  the 
plalnttfT  In  error.  The  jury  returned  a  ver> 
diet  finding  plaintiff  in  error  guilty  of  bur- 
glary In  manner  and  form 'as  charged  In  the 
indictment,  and  fixed  his  punishment  at  im- 
prisonment in  the  penitentiary.  At  the 
March  term,  1903,  of  the  criminal  court  of 
Cook  county,  Judgment  was  rendered  upon 
the  verdict,  and  sentence  was  pronounced  In 
accordance  therewith.  The  present  appeal  is 
prosecuted  from  such  Judgment  of  conviction. 

The  material  facts,  shown  by  the  evldencei, 
are  as  follows:  About  12  o'clock  at  night  on 
January  23,  1003,  a  bell  boy  at  the  Hotel 
Majestic,  22  Qulncy  street.  In  Chicago,  con- 
ducted a  guest  of  the  hotel  to  the  room  as- 
signed to  him,  to  wit,  room  K64.  which  Is  on 
the  third  floor  of  said  hotel.  On  arriving  at 
the  entrance  of  the  room  the  bell  boy  found 
the  door  unlocked  and  pushed  it  open.  The 
door  struck  against  plaintiff  In  error,  who 
was  standing  behind  It,  with  his  overcoat 
on  and  bis  shoes  unlaced.  The  room  was 
perfectly  dark.  The  bell  boy  asked  platntifC 
in  error  If  that  was  his  room,  and  plaintiff  In 
error  answered  "Yea."  The  bell  boy  request- 
'ed  the  elevator  man  to  send  up  the  porter. 
The  porter  ran  and  caught  plaintiff  In  error, 
just  after  he  had  left  the  room,  and  started 
towards  the  stairs.  The  porter  took  the 
plaintiff  In  error  to  the  office  of  the  hotel, 
and  there  he  was  seen  by  the  night  clerk  and 
the  manager  of  the  hotel.  The  night  clerk 
testlQed  that,  when  he  saw  plaintiff  In  error, 
the  latter  seemed  to  be  sober,  and  also  that 
no  room  in  the  house  had  been  assigned  to 
pla&itlff  In  error,  as  the  room  In  which  be 
was  found,  K84,  had  been  assigned  to  an- 
other party  during  the  day.  The  manager 
testified  that  plaintiff  in  error  stated  to  falm 
at  that  time  that  he  (the  plaintiff  in  error>  did 
not  know  what  he  was  doing,  but  that  he  had 
become  Intoxicated,  and  went  Into  the  hotel, 
and  did  not  know  where  be  was.  Plaintiff 
In  error  asked  the  manager  where  he  was, 
and  the  manager  told  him.  Plaintiff  In  er- 
ror gavt  no  excuse  for  being  there.  The 


manager  asked  plaintiff  in  error  If  he  had  one 
of  the  hotel  keys,  and  plaintiff  in  error  an- 
swered, "No,  he  did  not  have  any  keys."  A 
policeman  was  sent  for  through  the  tele- 
phone, and  searched  plaintiff  In  error  in  the 
presence  of  the  hotel  manager,  and  found  on 
his  person  three  keys  belonging  to  the  Great 
Northern  Hotel,  and  two  from  the  Lexington 
Hotel,  and  another  key  which  opened  the  lock 
of  room  K64  in  the  Hotel  Majestic.  The  po- 
liceman stated  that  be  considered  plaintiff  in 
error  sober.  The  proof  showed  that  the  Ho- 
tel Majestic  was  owned  by  Porter  &  Salis- 
bury—Washington Porter  and  Nate  Salisbury. 

Ivy  Elmer  Rogers,  for  plaintiff  In  error.  H. 
J.  Hamlin,  Atty.  Gen..  Charles  S,  Deneen, 
State's  Atty.,  and  Fred  U.  Take,  Asst  SUte's 
Atly^  tor  thB  People; 

MAOBUDSEt,  J.  (after  stating  the  facts). 
1.  This  Indictment  for  burglary  contains  two 
counts.  The  first  charges  that  plaintiff  in 
error  "forcibly,"  etc.,  "did  break  and  enter 
Into  the  certain  building,  to  wit,  hotel  of 
Washington  Portor  and  Nate  R.  Salisbury, 
partners  then  and  there  doing  business  as 
Porter  &  Salisbury,"  '*with  Intent  to  steal," 
"contrary,"  etc.  The  second  count  was  the 
same  as  the  first,  with  the  exception  that  the 
grand  Jury  charged  plaintiff  ^In  error  with  en- 
tering the  certain  building  "without  force, 
the  doors  and  windows  being  i^pen,"  ete., 
"with  intent,"  etc 

The  first  point  made  by  plaintiff  In  error  Is 
that  the  indictment  alleged  a  burglary  In  the 
daytime,  while  the  proof  showed  a  burglary 
in  the  nighttime.  This  is  not  an  accurate 
statement  of  the  allegations  in  the  indictment. 
Neither  of  the  counts  alleged  that  the  bur* 
glary  occurred  In  either  the  daytime  or  night- 
time. Section  86  of  the  Criminal  Code 
(Hurd's  Rev.  St  1890,  c.  38)  provides  as  fol* 
lows:  "Whoever  willfully  and  maliciously 
and  forcibly  breaks  and  enters,  or  willfully 
and  maliciously,  without  force,  (the  doors  or 
windows  being  open),  enters  Into  any  dwell- 
ing house,  *  *  *  or  other  building,  with 
Intent  to  commit  murder,  robbery,  rape,  may- 
hem or  oth^  felony  or  larceny,  shall  be  deem- 
ed guUty  of  burglary  and  be  Imprisoned  in 
the  penitentiary  for  a  term  not  less  than  one 
year,  nor  more  than  twenty  years:  provided, 
however,  that  whoever  willfully  and  mali- 
dously  and  forcibly  breaks  and  enters,  or 
wUlfoUy  and  maliciously,  without  force  (the 
doors  or  windows  being  open),  enters  into 
any  dwelling  bouse  In  the  night  time,  with 
Intent  to  commit,  •  •  •  shall,  on  convic- 
tion, be  imprisoned  in  the  penitentiary  for  a 
term  of  not  lees  than  five  years,  nor  more 
than  twenty  years,"  etc.  1  Starr  &  C.  Ann. 
St  1896  {2d  Ed.)  p.  1244,  c.  38,  par.  70.  The 
counts  of  the  Indictment  here  ire  framed  un- 
der the  first  part  of  section  36  for  burglary 
generally,  without  specifying  whether  com- 
mitted In  the  day  or  In  tiie  night  The  proof 
showed  that  the  offense  was  committed  at 
nignt;  sod  there  was  no  Tarlanco. 
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In  Bromley  t.  People.  150  III.  297,  37  N.  B. 
209,  It  was  held  that,  under  this  section  S6» 
and  the  statute  tbere  quot^  It  was  nnneces- 
8ar7  to  charge  that  the  crime  was  committed 
either  "In  the  nighttime"  or  "In  the  day- 
time,** In  order  to  constitute  the  charge  of 
burglary  under  the  existing  law  ol  tUa 
state.  In  Bromley  t.  People,  supra,  the  In* 
dictment  diarged  that  the  crime  was  com- 
mitted in  the  nighttime,  while  the  proof 
showed  that  it  waa  committed  In  the  day- 
time, and  it  was  held  that  there  was  a  fatal 
variance  on  that  account  between  the  proofs 
and  the  allegations.  In  that  case  a  doubt 
was  expressed  as  to  whether,  under  an  In- 
formation which  charged  the  commission  of 
the  crime  of  borglary,  without  stating  "wheth- 
er the  act  was  committed  in  the  nighttime 
or  In  the  daytime,  a  defendant  could  properly 
be  convicted,  under  a  statute  such  as  ours, 
of  a  bui^lary  committed  In  ttie  nighttime. 
The  expression  of  such  a  doubt,  however,  was 
unnecessary  to  the  decision  of  that  case,  in 
view  of  the  variance  already  referred  to. 
Id  the  subsequent  case,  however,  of  Schwa- 
bacher  v.  People,  165  III.  618.  46  N.  E.  809, 
we  said  upon  this  subject  (page  624,  165  III., 
and  page  811,  46  N.  E.):  "It  would  therefore 
seem  clear  that  under  a  count  framed  under 
the  first  part  of  the  section  for  burglary  gen- 
erally, without  specifying  whether  committed 
at  day  or  night,  as  the  last  two  counts  in 
this  indfctment  were  framed,  the  accused 
might  lie  found  guilty,  where  the  evidence 
was  otherwise  sufficient,  even  though  it  ap- 
peared the  offense  was  committed  in  the 
nighttime.  But  in  such  a  case  the  punish- 
ment would  be  from  one  to  twenty  years, 
at  the  discretion  of  the  Jury,  and  not  from 
five  to  twenty  years.  •  •  *  It  would  be 
burglary  In  either  case,  whether  committed 
at  night  or  in  daytime,  and  it  cannot  be  cor- 
rectly said  that,  because  the  proof  eBtablishes 
the  offense  in  Its  aggravated  form.  It  does 
not  establish  It  in  its  less  aggravated  form. 
Where  sufficient  Is  proved  to  establish  th© 
offense.  It  would  be  altogether  illogical  to  say 
there  was  a  failure  of  proof,  or  a  variance 
between  the  allegations  and  proof,  simply 
because  more  was  proved  than  alleged."  We 
are  therefore  of  the  opinion  that  under  this 
Indictment  which  does  not  specify  whether 
the  burglary  was  committed  at  day  or  night, 
there  is  no  fatal  variance  because  the  proof 
shows  the  crime  to  have  been  committed  at 
night. 

2.  The  Indictment  charges  that  plaintiff 
In  error  "did  •  •  •  enter  into  the  certain 
building,  to  wit,  hotel  of  Washington  Porter 
and  Nate  B.  Salisbury,  partners  then  and 
there  doing  business  as  Porter  &  Salisbury," 
It  Is  claimed  that  there  was  no  proof  that 
Washington  Porter  and  Nate  R.  Salisbury 
were  partners,  and,  therefore,  that  there  was 
a  fatal  variance.  One  witness  testified  thai 
he  knew  who  the  owners  of  the  Hotel  Ma- 
jestic were,  and  that  they  were  "Porter  & 
Salisbury— Washington  Porter  and  Nate  Salhi- 


bury."  This  was  substantially  a  statement 
that  the  hotel  was  owned  by  WaablngtoB 
Porter  and  Nate  Salisbury,  and  that  they 
constituted  the  firm  of  Porter  &  Sallsbnzy, 
The  evidence  further  shows  that  certain  of 
the  employ^  of  the  hotel  were  In  the  service 
of  Porter  ft  Salisbury  In  the  management  of 
the  hotel.  There  was  thus  testimony  tend- 
ing to  show  that  Pwter  ft  Salisbury  w'eie 
partners.  That  a  partnership  actually  ex- 
ists may  be  Implied  from  drcumstances,  and 
positive  proof  of  the  fact  Is  not  Indl^ransable; 
Whether  certain  persons  are  partners  or  not 
Is  purely  a  question  of  tect,  to  be  determined 
from  the  evidence.  Kelleher  v.  Tlsdale,  23 
III.  405;  Field  T.  Crawford.  146  111.  130,  34 
N.  a  481. 

S.  It  Is  furthermore  clamed  that  there  was 
no  proof  of  the  allegation,  contained  In  the 
Indictment,  that  the  hotel  In  question  was  a 
''bnildi^."  We  have  no  doubt  ISiat,  within 
the  meaning  of  the  words,  "oQar  building,** 
as  used  Id  the  burglary  statute,  a  hotel  Is  a 
building.  In  Orrell  v.  People.  94  III.  460,  34 
Am.  Bep.  241.  It  was  held  that  "a  'stable,'  as 
that  word  Is  commonly  nsed  and  understood, 
is  the  equivalent  of  'building,'  and  Is  there- 
fore fairly  Included.  In  the  statute  defining 
bui^lary.  In  that  class  of  structures  denomi- 
nated 'other  buUdlngs.' "  In  Gillocb:  v.  Peo- 
ple. 171  111.  307,  49  N.  B.  712,  it  was  held 
that  a  chlcfeenliouse,  or  henhouse,  was  a 
building  within  the  meaning  of  said  statute. 
See,  also,  Kincald  v.  People.  139  III.  21S,  28 
N.  B.  1060,  and  Bchwabacher  v.  People,  su- 
pra. A  building  has  been  defined  to  be  "a 
fabric  or  edifice  constructed  for  use  or  con- 
venience; as  a  house,  a  church,  a  shop.  It 
must  be  permanent,  and  designed  tot  the 
habitation  of  men  or  animals,  or  the  shelter 
of  property."  2  Am.  &  E^ng.  Bncy.  of  Law 
(1st  Ed.)  p.  601.  A  hotel  is  certainly  an  edi- 
fice designed  for  the  habitation  of  men. 

4.  It  appears  from  the  evidence  that  the 
plaintiff  in  error  was  searched,  and  that 
there  were  found  upon  his  person  keys  be- 
longing to  two  other  hotels  than  the  one 
where  he  was  arrested.  It  Is  claimed  that 
the  trial  court  erred  In  not  excluding  the 
evidence  in  regard  to  these  keys.  In  our 
opinion  no  error  was  committed  in  this  re- 
gard. It  has  been  held  that  but^Iars'  tools 
found  upon  the  person  of  the  accused  when 
arrested  may  be  put  In  evidence  upon  his 
trial  for  burglary.  Williams  v.  People,  196 
III.  173,  63  N.  B.  681.  The  evidence  show- 
ed that  one  of  the  keys,  found  upon  the  per- 
son of  the  plaintiff  In  error,  unlocked  the 
door  of  room  K64  In  the  hotel  where  he 
was  found.  None  of  the  keys,  which  he 
had,  were  keys  belonging  to  the  Hotel  Majes- 
tic, but,  as  he  carried  about  his  person  a 
key  which  would  open  the  door  of  one  of 
the  rooms  In  the  hotel,  the  testimony  In 
regard  to  bis  possession  of  the  keys  was  com- 
petent, as  showing  what  instrument -he  used 
to  eftect  his  entry  Into  the  room,  and  as 
tending  to  contradict  the  statement  ttiat  be 
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was  so  Intoi^aited  that  he  did  not  kDow  bow 
hs  came  to  be  In  the  hotel,  or  where  he  was 
at  the  time  he  was  arrested. 

5.  Various  objections  are  made  by  the 
coansel  of  plaintiff  In  error  to  the  mode  of 
gnmmoDlDs  the  grond  and  petit  Juries.  It 
Is  to  be  observed,  in  regard  to  these  objec- 
tions, as  well  as  In  regard  to  other  objections 
to  the  Indictment,  that  they  can  only  be  taken 
by  a  challenge  oS  the  array  or  by  motion  to 
quash  the  Indictment.  Stone  T.  People,  2 
Scam.  326.  In  the  case  at  bar,  however, 
there  was  no  challenge  of  the  array,  and  no 
motion  was  made  to  quash  the  Indictment 
upon  any  ground.  It  will  be  presumed,  until 
the  contrary  appears,  that  persons  summoned 
by  the  sheriff  were  duly  qualifled,  and  were 
selected  from  the  body  of  the  comity.  FletcU- 
er  T.  People,  81  III.  116. 

Plaintiff  in  error  also  complains  of  certain 
defects  and  irregularities  In  the  making  up 
of  the  record  by  the  clerk  of  the  criminal 
court  of  Cook  county.  There  is  much  force 
in  the  criticism  made  upon  the  defective  and 
Irregular  way  In  which  the  present  record  ha's 
been  made  up  by  the  clerk.  Bnt  no  objec- 
tions were  made  in  relation  to  these  defects 
in  the  court  below.  Plaintiff  in  ^ror  should 
have  made  his  objectlona  upon  this  ground 
at  the  time,  and.  If  they  were  not  sustained, 
should  have  taken  exceptions,  and  preserved 
such  exceptions  by  a  bill  of  exceptions.  As 
be  did  not  do  so,  these  Irregularities  will  be 
regarded  as  having  been  waived.  "A  prison- 
er on  trial  under  our  laws  has  no  right  to 
stand  by  and  suffer  irregular  proceedings  to 
take  place,  and  iben  ask  to  have  the  proceed- 
ings reversed  on  error  on  account  of  such  Ir- 
regularities."  McKinney  v.  People,  2  611m. 
540,  43  Am.  Dec.  65;  Wilhelm  People,  72 
HI.  468;  Hughes  t.  People,  116  111.  830.  6 
N.  E.  55;  Kelly  T.  People,  182  DL  863,  24  R 
E.  56. 

We  will  notice  one  of  the  objections  refer- 
red to,  which  Is  here  Insisted  upon,  although 
no  objection  of  any  kind  was  made  In  rela- 
tion to  It  In  the  court  below.  Plaintiff  In  er- 
ror Insists  that  no  oath  was  administered  to 
the  foreman  of  the  grand  Jury.  The  statute 
provides  that,  before  the  grand  Jury  shall  en- 
ter upon  the  discharge  of  their  duties,  an 
oath  shall  be  administered  to  the  foreman, 
and  also  an  oath  to  the  oth«-  grand  jurors. 
2  Starr  &  G.  Ann.  St.  1896  (2d  Ed.)  p.  2396,  c. 
78.  par.  17.  But  counsel  for  plaintiff  In  error 
refers  to  the  case  of  Lyman  v.  People,  7  111. 
App.  345,  where  it  was  held  to  be  essential, 
In  order  to  sustain  a  conviction,  that  the  rec- 
ord «l:ows  affirmatively  that  the  grand  jurors 
were  sworn.  -  In  that  case  the  record  merely 
showed  that  the  foreman  of  the  grand  jury 
was  sworn,  but  did  not  show  that  the  other 
grand  Jurors  were  sworn,  and  it  was  held 
that  the  fact  that  the  foreman  was  sworn 
did  not  raise  a  presumption  that  the  other 
grand  jurors  were  sworn.  In  the  case  at 
bar,  however,  the  record  contains  the  follow- 
ing recital:  "The  panel  of  grand  Jurors  being 


now  Slled,  the  court  having  now  here  ap* 
pointed  Aaron  B.  Mead  foreman  of  said 
grand  jury,  the  grand  jurors  aforesaid  were 
duly  sworn  and  charged  by  the  court,  and 
thereupon  retired  to  consider  their  present- 
ments." Here  is  an  express  allegation  thai 
"the  grand  Jurors  aforesaid  were  duly 
sworn,"  and,  as  the  foreman  was  one  of  the 
grand  Jurors,  he  must  have  been  sworn  If 
all  of  the  grand  Jurors  were  sworn.  We 
think  the  allegation  of  the  indictment  is  broad 
enough  to  contain  the  statement  that  the 
oath  required  by  the  statute  was  adminis- 
tered to  the  foreman,  and  that  the  oath  re- 
quired by  the  statute  to  be  administered  to 
the  other  grand  Juiotb  was  also  administered 
to  them. 

6.  It  is  furthermore  charged  that  there  was 
error  committed  by  the  court  in  the  Instruc- 
tions given  to  the  jury.  By  stipulation  the 
court  wa.8  authorized  to  Instruct  the  Jury 
orally,  and  did  instract  them  orally.  We 
have  held  that,  while  the  statute  requires  In- 
structioQS  to  be  given  in  writing,  the  require- 
ment is  one  which  may  be  waived  by  the  par- 
ties, and  that,  where  they  have  consented, 
they  aro  bound  by  such  consent  and  waiver. 
Where  the  record  shows  that  the  court  in- 
structed the  jury  orally  by  the  express  con- 
sent and  agreement  of  the  state's  attorney 
and  defendant  and  his  counsel,  made  in  open 
court  at  the  trial,  the  defendant  cannot  com- 
plain of  the  fact  that  the  Instructions  were 
oral,  where  the  case  is  brought  up  for  re- 
view by  writ  of  error.  Bates  v.  Ball,  72  III. 
108;  Williams  v.  People,  164  111.  481,  45  N.  B. 
G87;  Cutter  v.  People,  184  lU.  393.  56  N.  B. 
412. 

Plaintiff  In  error  Is  In  no  position  to  ques- 
tion the  correctness  of  the  oral  instructions 
given  by  the  court,  because  he  took  jfo  excep- 
tion upon  the  trial  below  to  the  giving  of  the 
Instructions.  The  bill  of  exceptions  contains 
the  instructions  given  by  the  covat  orally  to 
the  Jury,  but  It  does  not  show  that  plaintiff 
in  error  took  any  exception  to  the  action  of 
the  court  tn  this  regard.  Complaint  is  made 
that  tl^e  court  failed  to  instruct  the  Jury  up- 
on certain  points  of  law  upon  which  th^ 
should  have  been  Instructed.  If  the  court 
tailed  to  Instruct  in  any  important  particular, 
the  defendant  cannot  complain  of  such  fail- 
ure for  the  first  time  on  writ  of  error.  He 
should  have  called  the  court's  attention  to 
such  failure  at  the  time.  Williams  v.  Peo- 
ple, supra.  In  Village  of  JrfCerson  t.  Chap- 
man, 127  III.  438.  20  N.'  B.  S3.  11  Am.  St  Rep. 
136,  we  said  (page  448,  127  111.,  and  page  38, 
20  N.  B.,  11  Am.  St  Bep.  136):  "It  Is  also 
claimed  that  the  first  Instruction  given  at 
the  instance  of  appellee  was  erroneous.  It 
appears,  however,  from  the  record,  that  no 
^ceptlon  was  taken  at  the  trial  to  the  glv* 
ing  of  that  or  any  other  of  the  iDstructloiis 
submitted  by  appellee.  Appellant  Is  thore- 
Core  precluded  from  now  InslstlDg  upon  this 
assignment  of  error."  This  rule  is  applicable 
In  the  case  at  bar,  no  exception  to  the  iuslruD' 
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tions  gfTCD  by  QiQ  coart  having  been  taken 
at  the  trial.  But  aft^  a  careful  examina- 
tion of  what  thi*  court  said  orally  to  tbe  Jury 
In  tbe  way  of  InstructlOD,  as  the  Instroctiona 
appear  In  tbe  bill  of  ^Cieptions,  we  are  of  the 
opinion  that  no  error  was  committed.  The 
plaintiff  In  error,  when  arrested,  insisted  that 
he  was  so  intoxicated  that  he  did  not  know 
where  he  was  or  what  be  was  doing.  The 
only  testimony  to  the  effect  that  he  waa  in- 
toxicated Is  the  evidence  of  the  witnesses  for 
the  prosecution,  who  testified  that  be  made 
such  a  statement  when  he  was  arrested.  No 
evldenofc  whatever  was  Introduced  by  plain- 
tiff In  error  in  liis  own  defense.  All  the  tes- 
timony presented  to  the  court  was  so  pre- 
sented by  the  prosecution.  Several  witnesses 
testified  that  tbe  plalntUE  in  error  exhibited 
DO  Indications  of  being  intoxicated,  and  did 
not  have  the  appearance  of  an  intoxicated 
man.  Tbe  main  criticism  made  upon  tbe  in- 
structions of  the  court  la  upon  that  feature 
of  them  which  relates  to  this  subject  of  in- 
toxication. We  hare  held  that  while  dmnk- 
enness  Is  no  excuse  for  crime,  either  at  com- 
mon law  or  under  tbe  statute,  yet,  where  It 
1b  necessary  to  iirove  a  specific  intent  before 
a  conviction  can  be  had,  it  Is  competent  to 
prove  that  the  accused  was  at  the  time  whol- 
ly Incapable  of  forming  such  intent,  whether 
from  Intoxication  or  otherwise.  Schwabach- 
er  T.  People,  supra;  Bartholomew  v.  People, 
104  111.  601.  44  Am.  Rep.  97.  We  thhik  that 
the  oral  Instructions  of  the  court  sufflciently 
presented  this  idea  to  the  minds  of  the  Jury. 

7.  The  plaintiff  In  error  made  a  motion  for 
a  new  trial,  and  assigned  various  reasons  in 
writing  why  ^  new  trial  should  be  granted. 
The  motion  for  a  new  trial,  and  the  reasons 
In  support  thereof,  are  set  forth  In  the  bill 
of  exceptions;  but  the  bill  of  exceptions  no- 
where states  that  plaintiff  In  error  toolc  ex- 
ceptlorf  to  the  action  of  tbe  court  In  overrul- 
hig  tbe  motion  for  new  trial.  Therefore  such 
action  of  tbe  court  cannot  be  here  .assigned 
as  error.  It  Is  true  that  In  the  recital  by  tbe 
clerk,  upon  the  record,  of  the  orders  entered. 
It  Is  stated  that  tbe  motion  for  new  trial  was 
overruled,  and  that  tbe  defendant  by  his 
counsel  excepted  to  the  order  of  the  court  in 
so  overruling  tbe  said  motion.  But  this  Is 
not  sufficient  to  authorize  plaintiff  in  error  to 
insist  upon  such  action  of  the  court  as  error 
in  this  proceeding  upon  writ  of  error.  The 
exception  of  the  plaintiff  In  error  to  the  action 
of  the  court  in  overruling  the  motion  for  new 
trial  could  only  become  a  part  of  tbe  record 
by  being  Incorporated  In  the  bill  of  excep- 
tions. The  clerk's  recitals  In  that  respect 
are  therefore  extraofflclal  and  of  no  legal 
effect  Gould  t.  Howe.  127  ZU.  251,  19  N.  E. 
714. 

After  a  careful  examination  of  the  record, 
and  of  the  numerous  points  made  by  counsel 
for  plaintiff  In  error,  we  discover  no  ground 
upon  which  we  would  be  Justified  in  revers- 
ing the  Judgment  of  tbe  trial  court  rend^ed 


In  this  case.   Accordingly,  the  Judgment  of 
the  criminal  court  of  Cook  county  1«  af< 
firmed. 
Judgment  affirmed. 

(206  111.  m 

DEEMER  et  aL  T.  KESSINaEB  et  aL 
(Supreme  Court  of  IlUnois.   Dec.  16,  1903.) 

RULB  IN  SKEU^HT'S  GA8&~INTH!NTI0N  OV 
XBSTATOR— EXTRINSIC  EVIDENCE. 
1.  Where  a  will  contained  a  codicil  to  the 
effect  that  testator  desired  to  change  a  former 
provision  bequeathiag  certain  land  to  his  son 
BO  that  the  latter  ahoold  have  the  ose,  benefit, 
and  control  of  tbe  lands  daring  his  lifetime  on- 
ly, and  at  his  death  the  lands  should  go  to  his 
lawful  heirs,  the  son,  under  the  rule  Id  Shelley's 
Case,  took  a  fee,  although  there  were  eztriosie 
facts  indicative  of  testator's  Intention  to  give 
only  an  estate  for  life. 

Appeal  from  Circuit  Court;  Pike  County; 
A.  Akers,  Judge. 

Action  by  Clair  B.  Deemer  and.  others 
against  Sarah  J,  Keaslnger  and  others.  From 
a  Judgment  fw  defendants,  plaintiffs  appeal. 
Affirmed. 

Thig  Is  ft  bill  In  chancery  filed  In  fiie  cl^ 
cnlt  court  of  Pike  comity  by  tbe  appellants, 
tbe  minor  children  of  WllUam  L.  Deemer,  de> 
ceaeed,  by  tbelr  goanUan,  against  th^  adult 
sister,  Nina  Long,  for  tbe  partition  of  120 
aa«8  of  land  located  In  said  county,  to  which 
bill  Sarah  J.  Eeeslnger  and  otiiers  clabnlng 
uqder  her  are  nude  parties  defendani^  vlth 
the  view  of  obtaining  a  holding  to  tbe  effect 
that  tbe  title  to  said  pranlses  derlTcd  tqr  her 
through  mesne  conveyances  from  said  Wil- 
liam L.  Denner  is  an  estate  for  tbe  life  of 
William  L.  Deemer  only,  and  not  In  fee,  as 
is  claimed  by  her.  The  premises  formerty 
belonged  to  Jacob  Deemer,  the  father  of  Wll- 
Uam L.  Deemer  and  grandfather  of  tiw  com- 
plainants, and  whatever  Interest  the  com- 
plainants bare  in  tbe  premises,  If  any,  was ' 
doived  by  them  through  the  tollawlng  pro- 
TiBions  of  the  wUI  and  codicil  of  Jacob  Deem* 
ex,  deceased: 

Will:  "Second— I  give  and  beaneath  to  my 
son,  William  L.  Deemer,  and  to  bis  lawful 
heirs,  the  following  described  lands:  •  •  «** 

Oodldl:  "In  regard  to  former  wlU,  In  be- 
qnest  to  my  son,  William  1^  Deemer,  I  de- 
rire  to  change  to  read,  to-wlt:  That  he  shall 
have  use,  benefit  and  control  ct  [same  lands 
described  In  foregoing  provision  of  will]  dur- 
ing bis  Ufetlme  only,  and  thst  at  bis  death 
said  lands  shall  go  to  bis  lawful  htfra." 

A  demurrer  was  sustained  to  the  bill,  and 
the  same  was  dismissed. 

Jefferson  Orr,  F.  S.  Dulaney,  and  William 
Mumford,  for  appellants.   Williams  &  Orote, 

for  appellees. 

HAND,  C.  J.  (after  stating  the  facts).  The 
sole  question  presented  for  the  consideration 
of  this  court  by  this  appeal  Is,  did  the  devise 
to  William  U.  Deemer  in  the  will  and  codlcO 
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of  Jacob  l>eemer  vest  a  life  estate  or  a  fee 
In  William  L.  Deemer?  We  are  of  the  opln- 
Um  the  rule  In  Shelley's  Case  applies  to  said 
devlBO,  and  that  the  fee  Tested  In  William  L. 
Deemer,  and  passed  by  mesne  conveyances 
to  and  rested  In  Sarah  J,  Eessinger,  and  that 
the  complainants  took  no  Interest  In  said 
premises  under  the  will  and  codicil  of  Jacob 
Deemer,  deceased.  That  rule  has  been  stat- 
ed thus:  "Whenever  the  ancestor  takes  an 
estate  of  freehold,  and  In  the  same  gift  or 
eonreyance  an  estate  is  limited,  either  medi- 
ately or  Immediately,  to  his  heirs,  either  In 
fee  or  In  tall,  the  word  ^heirs'  Is  one  of  lim- 
itation of  the  estate,  and  not  of  purchase, 
end  the  ancestor  takes  the  fee."  Vang^eson 
T.  Henderson,  ISO  111.  110,  36  N.  B.  074.  Man- 
ifestly, under  the  provision  contained  In  the 
will,  "to  my  son.  William  L.  Deemer,  and 
to  bis  lawful  heirs,"  William  took  a  freehold 
estate  and  the  estate  was  limited  Immedlate- 
l7  to  bis  lawful  heirs  In  fee,  which  fulfilled 
every  requirement  of  the  rule  and  vested  the 
fee-simple  title  In  William  L.  Deemer.  ^y 
the  terms  of  the  codldl  William  L.  Deemer  Is 
given  the  "use,  benefit  and  control"  of  the 
premises  "during  his  lifetime,"  the  ^ect  of 
which  was  to  vest  an  estate  of  freehold  In 
him.  and  at  bis  death  the  fee  Is  given  to  his 
lawful  heirs.  In  legal  ^ect.  the  devise  to 
William  L.  Deemer  contained  in  the  codicil 
and  that  contained  In  the  will  are  the  same; 
that  Is  to  say,  a  freehold  estate  by  each  of 
■aid  provisions  Is  given  to  William  L.  Deem- 
er, and  an  estate  In  fee  Is  limited  Immediate- 
ly to  his  lawful  heirs,  and  the  fee  to  the 
premises,  under  the  codicil  as  well  as  under 
the  will,  vested  In  William  L.  Deemer.  The 
devise  of  the  "use,  benefit  and  control"  of  the 
premises  was  a  devise  to  William  L.  Deemer 
of  the  land,  and  vested  In  him  a  life  estate, 
1  e..  a  freehold  estate,  therein.  Ryan  v.  A1- 
ten.  120  III.  648,  12  N.  E.  65.  The  words 
"Dearest,"  "legal."  "lawful,"  or  similar  ex- 
presslons  preceding  the  word  "heirs,"  wlth- 
oat  other  words  of  limitation,  In  a  devise, 
do  not  convert  the  word  "heirs"  from  a  word 
of  limitation  to  that  of  purchase.  Ryan  t. 
Allen,  supra;  Vangleson  t.  Henderaon,  sn- 
pra;  Silva  v.  Hopkinson.  IBS  UI.  386,  41  N. 
B.  1013. 

It  Is,  however,  orged  by-  counsel  for  the 
appellants  tbat  this  constmction  defeats  tbe 
manifest  intention  of  the  testator,  and  vests 
the  fee  in  William  L.  Deemer,  when  the  tes- 
tator intended  he  should  take  only  a  life  ea- 
tate.  There  la  no  latent  ambiguity  in  the 
will  or  codicil,  and  the  intention  of  the  tea- 
tatw  can  alone  be  ascertained  from  tbe  lan- 
enage  nscd  therein  by  him.  In  Taubenhan 
T.  Duns,  125  III.  624.  17  N.  B.  456,  on  page 
S2n.  125  HI.,  page  456,  17  N.  B.,  it  was  said: 
**Ttae  question  of  first  importance  In  every 
case  of  construction  of  a  will  is,  what  was 
tbe  Intention  of  the  testator?  and,  when  that 
la  aseertKlned,  effect  Is  to  be  given  thereto. 
In  tbe  absence  of  latent  ambiguity,  the  In- 
tention of  tbe  testator  Is  to  be  gathered  alone 


from  the  will  itself— from  a  fuil  view  and 
consideration  of  everything  contained  within 
the  four  corners  of  the  Instrument."  And 
In  Fowler  v.  Black,  1B6  HI.  368.  26  N.  B.  696, 
11  L.  H.  A.  670,-  on  page  373,  136  111.,  page 
596,  26  N.  B.,  11  L.  R.  A.  B70:  "Where  there 
U  no  ambiguity  In  the  terms  used,  or  where 
tbe  language  of  tbe  Instrument  has  a  settled 
legal  meaning,  the  Instrument  Itself  Is  the 
only  criterion  of  tbe  intention  of  the  parties, 
and  Its  constmction  Is  not  open  to  oral  evi- 
dence." And  In  Engeltfaaler  v.  Engelthaler. 
196  ni.  230,  63  N.  B.  669.  on  page  233,  196 
III.,  page  670.  68  N.  B.:  "The  Intention  which 
Is  to  be  sought  for  In  the  constmction  of  a 
will  Is  not  that  which  existed  In  the  mind  of 
the  testator,  but  that  which  Is  expressed  by 
the  language  of  the  will," 

It  has  been  repeatedly  held  by  this  court 
(Baker  v.  Scott,  62  111.  86,  and  subsequent 
cases)  that  tbe  mle  In  Shelley's  Case  Is  In 
force  in  this  state  as  a  rale  of  property,  and 
that  in  determining  whether  It  applies  to  a 
given  case,  Ite  application  does  not  turn  upon 
the  quantity  of  estate  intended  to  be  given 
to  the  ancestor,  but  upon  the  nature  of  the 
estate  Intended  to  be  given  to  tbe  helm. 
Vangfeson  v.  Henderson,  supra.  And  In  Per- 
rln  V.  Blake.  4  Buir.  2579  <3  Greenleafs 
OmlBc  on  Real  Prop.  813),  as  finally  decided 
in  the  Exchequer  Obamber,  It  was  admitted 
that  tbe  rale  In  Shelley's  Case  often  defeato 
the  undoubted  Intention  of  the  devisor,  "for." 
it  is  said,  "there  never  was  an  Instence  where 
an  estate  for  life  was  expressly  devised  to 
the  first  taker  that  the  devisor  Intended  he 
should  have  any  more.  But  If  he  afterwards 
gives  an  estate  to  the  heirs  of  the  tenant  fw 
life  or  to  the  beira  of  his  body.  It  Is  tbe  con- 
sequence or  operation  of  law  ttiat  hi  tbla 
case  snperrenes  bSm  Intention  and  vesto  the 
remainder  in  tbe  ancestor."  Vangleson  v. 
Henderson,  supra;  Carpenter  t.  Van  Ollnder, 
127  IlL  42,  19  N.  B.  868,  2  li.  R.  A.  455.  11 
Am.  St  Bep.  92;  Hageman  v.  Hageman.  129 
II).  164,  21  N.  B.  814;  Wolfer  v.  Hemmer. 
144  HI.  654,  88  N.  B.  751.  In  Dvlng  T. 
Barnes,  166  111.  81,  40  N.  EL  825.  on  page 
68,  166  lU.,  page  827.  40  N.  B.;  it  was  held: 
"Where  a  derlse  la  made  to  a  man  and  tils 
heirs,  n^tber  the  expressed  intention  that 
the  devisee  shall  have  an  estate  for  bis  life  - 
and  no  longer;  nor,  secondly,  that  be  shall 
have  only  an  eatete  for  life  In  the  premises, 
and  after  hla  decease  it  shall  ^  to  tbe  heira 
of  his  body,  and  In  default  of  such  heirs  vest 
In  the  person  next  In  remainder,  and  that  the 
devisee  shall  have  no  power  to  defeat  tbe  In- 
tention of  tbe  testetor;  nor,  thirdly,  that  the 
devisee  shall  be  a  tenant  for  life  and  no  long- 
er, and  that  It  shall  not  be  In  his  power  to 
sell,  dispose  of,  or  make  away  with  any  part 
of  the  premises— wUI  change  the  word  lieirs' 
Into  a  word  of  purchase." 

Much  stress  Is  laid  npon  the  fact  that  the 
bin  avers  that  the  scrivener  who  prepared 
the  will,  as  well  as  the  testator,  were  un< 
familiar  with  tbe  use  and  meaning  of  tecb- 


Digitized  by 


Google 


30 


68  NORTHBASTBRN  BBPORTBB. 


I 


nlcal  legal  language,  and  that  WlUlam  L. 
Ceemer  had  an  illegitimate  child  which  the 
testator  sought  to  exclude  from  taking  under 
the  will  by  the  use  ot  the  term  "lawful 
heirs,"  and,  further,  that  it  appears  from  the 
codicil  the  testator  executed  the  same  with 
a  view  to  cat  down  the  devise  to  William  L. 
Dr»imer  from  a  fee  to  a  U^e  estate.  As  the 
language  in  the  will  has  a  settled  legal  mean- 
ing, we  deem  the  extrinsic  facts  referred  to 
of  no  importance;  and  as  the  testator.  In 
framing  the  codicil,  used  language  the  legal 
effect  of  which  was  to  vest  In  the  son  the 
fee,  the  intention  thus  expressed  must  control 
in  giving  a  construction  to  the  will,  regard- 
less of  whatever  unexpressed  intention  may 
have  existed  In  the  mind  of  the  testator. 

The  decree  of  the  circuit  court  irill  be  af- 
firmed.  Decree  affirmed. 


(206  111.  74) 

BUI>GEAR  et  aJ.  v.  UNITED  STATES^ 
LEAXHKR  CO.  et  al 

(Snpr«ne  Court  of  IllinoiB.   Dec  16,  1903.) 

RSFBBSNCB-REOPBNINO   CAUBB   AFTER  DB- 
CRSEl— SBCONDART  EVIDENCE. 

1.  Where,  on  a  creditors'  bill  to  recover  mon- 
ty  alleged  to  have  been-  misappropriated  by  de- 
fendant from  the  assets  of  an  insolvent  corpo- 
ration. It  appeared  that  he  had  taken  the  money 
and  the  books  of  the  corporation  from  UUnois 
to  his  home  in  California,  uid  that  notice  to 
produce  the  books  before  a  master  had  been 
Riven  to  him,  which  he  disregarded,  and  he  was 
present  at  tne  taking  of  the  deposition  of  a 
witness  in  California  with  reference  to  his  mis- 
appropriation, but  made  no  effort  to  testify  in 
his  own  behalf,  and  it  did  not  appear  that  bis 
evidence  would  change  the  reflolt,  it  was  not 
error  for  the  master  to  refuse  to  open  the  cause 
after  decree  in  order  to  permit  defendant  to 
testify. 

2.  Where  original  checks  by  which  defendant 
was  charged  to  have  misappropriated  the  money 
of  a  cori>oration  sought  to  be  recovered  in  a 
suit  by  a  receiver  had  been  destroyed  while  in 
defendant's  hands,  and  before  such  destruction 
be  bad  disregarded  an  order  to  produce  them, 
copies  of  the  checks  were  properly  admitted  in 
evidence. 

Appeal  from  Appellate  Court,  First  Dis- 
trict. 

Action  by  the  Chicago  Title  &  Trust  Com- 
pany and  another  against  Andrew  Budgear 
and  others.  From  a  judgment  in  favor  of 
plalntiCFs,  affirmed  by  the  Appellate  Court 
(108  111.  Appw  227),  defendants  appeal.  Af- 
firmed. 

W,  A.  Sheridan,  for  appellants.  Ashcraft 
ft  Ashcraft  (B.  M.  Ashcraft*  of  counsel),  for 
appellees. 

WILKIN,  J.  In  July,  1898,  the  appellees, 
the  United  States  Leather  Company,  a  cor- 
poration, and  Kullman.  Salz  &  Co.,  also  a  cor- 
poration, each  obtained  a  Judgment  against 
the  Columbian  Leather  Company,  a  corpora- 
tion of  this  state — the  former  for  the  sum  of 
fl.eno.47,  and  the  latter  for  J117.88.  Execu- 
tions were  issued  upon  each  of  said  Judg- 
ments, and  returned  "No  property  fonnd." 


On  April  14,  1889,  said  flrst-named  corpora- 
tions filed  their  creditors'  bill  In  the  superior 
court  of  Cook  county  against  the  appellants, 
A.  Rudgear,  Eleanor  Tumes,  and  Celeste  K. 
Hasklns  and  others. 
The  facts  In  the  case  are  as  follows: 
In  1896  the  Columbian  Leather  Company 
was  organized  as  a  corporation  under  the 
laws  of  this  state,  with  a  capital  stock  of 
$25,000;  and  on  May  23,  ISOfi,  William  Kur- 
zenknabe  became  the  owner  of  all  of  the 
stock  of  said  corporation,  but  on  that  date 
assigned  the  same  to  his  t^o  daughters,  Elea- 
nor Kurzenknabe  (now  Eleanor  Turnes)  and 
Celeste  Kurzenknabe  (now  Celeste  Hasklns), 
two  of  the  appellants  herein.  On  the  date  of 
said  assignment  said  William  Kurzenknabe 
died,  and  immediately  bis  two  daughters  en- 
tered into  possession  of  all  the  property  of 
said  corporation;  and  an  inventory  was  tak- 
en, showing  assets  of  the  firm  amounting  to 
$17,574.40,  and  ilablimes  of  $9,057.43.  Al- 
most Immediately  after  the  death  of  the  aald 
William  Kurzenknabe  the  creditors  of  said 
corporation  began  to  Insist  upon  the  pay- 
ment of  their  claims,  and  on  May  25.  1898,  a 
meeting  of  the  said  creditors  was  held,  at 
which  Eleanor  Turnes  and  Celeste  Hasklns, 
the  stockholders,  and  who  had  in  the  mean- 
time t>een  elected  as  officers  of  said  corpora- 
tion, were  present.  At  that  meeting  It  was 
agreed  by  all  parties  that  the  affairs  of  the 
corporation  should  be  wound  up,  and  a  man 
by  the  name  of  De  Boer,  who  bad  been  a 
trusted  employ^  of  the  corporation  during  Its 
existence,  was  selected  to  assist  In  winding 
up  its  affairs,  and  to  countersign  all  checks 
issued  in  the  process  of  closing  up  Its  busk 
nesa.  Shortly  after  this  meeting  of  creditors, 
officers,  and  stockholders,  the  other  appellant 
herein,  A,  Budgear,  an  uncle  of  the  said 
Celeste  Hasklns  and  Eleanor  Tumes,  arrived 
in  Chicago  from  his  home  In  California,  and 
from  the  date  of  his  arrival  seems  to  have 
been  the  moving  spirit  In  managing  the  af- 
fairs of  the  corporation  and  the  control  of  bis 
nieces.  A  dispute  soon  arose  between  him 
and  the  bookkeeper,  De  Boer,  resulting  in 
the  letter's  discharge.  On  June  14,  1808,  the 
said  Eleanor  was  married  to  one  Turnes,  and 
on  the  same  date  the  check  of  the  company 
for  the  sum  of  $1,603.67  was  drawn  ui>on 
the  First  National  Bank  of  Chicago  by  her, 
as  Eleanor  Turnes,  and  her  sister.  Celeste 
Hasklns,  payable  to  the  said  A.  Budgear,  and 
by  him  Indorsed,  and  the  money  paid  by  the 
said  bank.  Just  who  received  the  money  on 
that  check  is  one  of  the  disputed  facts  in  this 
suit.  On  the  same  date  another  check  of  the 
company  was  signed  by  both  of  said  sisters, 
and  drawn  on  the  same  bank,  for  the  sum 
of  $4,635.09,  payable  to  "currency,"  which 
was  indorsed  by  the  two  sisters,  and  the 
money  paid  to  Celeste  Hasklns.  Both  of 
these  checks  were  paid  out  of  funds  belong- 
ing to  said  Columbian  Leather  Company,  and 
on  the  next  day  the  said  A.  Budgear  and  Ce> 
leste  Hasklns  departed  for  California,  taUng 
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with  them  la  corrency  about  ?0,000  of  the 
money  so  drawn.  Shortly  after  their  depart- 
ure the  books  aud  all  of  the  papers  of  the 
coi-porutlon  were  shipped  to  California,  and 
stored  In  the  factory  of  the  appellant  Rod- 
gear. 

Immediately  upon  the  filing  of  this  bill  the 
superior  court,  on  May  17,  1899,  appointed 
the  Chicago  Title  &  Trust  Company  as  re- 
ceiver of  the  corporation,  the  said  Colom- 
blan  Leather  Company,  and  ordered  that  all 
of  the  assets  of  said  corporation  he  turned 
over  to  It.  To  the  bill  the  appellants  filed 
tbeir  answer,  and  the  cause  was  referred  to 
the  master  to  take  the  evidence,  and  report 
the  same,  together  with  his  conclusions  of 
law  and  fact.  The  hearing  was  set  for  De- 
cember 12,  1890,  and  on  November  27th  a  no- 
tice was  mailed  to  the  appellants  A.  Rudgear 
and  Celeste  Haaklns,  in  California,  notifying 
them  to  appear  before  the  master  on  the  date 
of  taking  said  evidence,  and  produce  all  of 
the  books  and  papers  of  said  corporation. 
On  the  date  of  the  hearing  they  failed  to 
appear,  and  also  failed  to  produce  said  books. 
The  hearing  was  postponed  until  January  3, 
1900,  when  the  evidence  was  taken;  said 
appellants  Rudgear  and  Hasklns  not  appear- 
ing, and  without  their  having  produced  said 
books;  they  also  having  failed  and  neglected 
to  tarn  over  to  the  receiver  the  assets  of  the 
corporation  In  their  bands.  On  February  17, 
1900,  a  dedlmuB  was  Issued  to  take  their 
depcAltlons.  The  taking  of  such  depositions 
was  poB^ned  from  day  to  day  until  Novem- 
ber 21,  1900,  when  that  of  Celeste  Hasklns 
was  taken;  but  between  tbe  Issuing  of  said 
dedimns  and  the  taking  of  her  depoaltlmi  the 
books  and  all  the  papers  of  said  corporation 
stored  in  appellant  Bodgear'a  warehouse,  In 
California,  were  entirely  destroyed  by  fire. 
On  May  22,  1901,  the  master  prepared  bis 
report,  and  sent  a  copy  to  appellants  Bnd- 
gear  and  Hasklns,  In  CallAffnla:  and  <m  June 
17,  1901,  Bndgear  filed  bis  application,  sup- 
ported by  Affidavit,  to  have  tbe  cause  re- 
opeaed,  in  order  tbat  be  might  give  bin  evt 
dence  concerning  tbe  money  alleged  to  have 
been  received  by  him,  wMcb  application  tbe 
master  denied.  Objections  were  filed  to  tbe 
master's  report,  and  overrnled  by  him,  and 
tke  objecttons  stood  as  exceptions  befwe  tbe 
eonrt,  vblcb  were  also  overruled  by  the  chan- 
cellor, and  a  decree  entered  In  accordance 
witb  tbe  findings  and  report  of  the*  master. 
The  deoee  found  tbat  tbe  defendants,  Bnd- 
gear, Tnmes,  and  Hasklns,  took  and  'ap^o- 
priated  to  tbelr  own  use  assets  of  tbe  C(rinm- 
blan  Leatber  Company  exceeding  the  value 
of  $1,600,  and  tbat  they  were  indebted  to 
said  company  therefor,  witb  Intoest  at  the 
rete  of  5  pw  cent  per  annum  from  tbe  13th 
day  of  July,  1898.  and  ordered  tbat  they  pay 
thst  amount  to  tbe  Otdcago  Title  ft  Tnut 
Company,  receiver  for  Ibe  corporatl<m,  for 
tbe  benefit  of  tbe  eomplalnaxfts,  and  that 
tbey  pay  tbe  costs  oi  the  snlt  From  this 
decree  tbe  aroellants  prosecuted  their  writ 


of  error  to  the  Appellate  Court  for  the  Jrlrst 
District,  and  the  branch  of  that  cowrv  af- 
firmed the  decree  of  tbe  superior  court,  uom 
which  judgment  of  affirmance  this  appeal  Is 
prosecuted. 

On  the  merits  of  the  case  tbe  decision  be- 
low is  manifestly  right— In  fact,  moi-e  favor- 
able to  the  appellants  than  they  could  rea- 
sonably ask.  The  evidence  shows,  beyond 
controversy,  that  Rudgear  and  Celeste  Has- 
klns took  from  the  Firat  National  Bank  of 
Chicago  more  than  $6,000  of  the  company's 
money,  and  carried  It,  In  cnrrency,  to  the 
state  of  California,  and  thereafter  wholly 
failed  to  render  any  account  therefor.  The 
grounds  upon  which  a  reversal  is  here  urged 
are  technical,  rather  than  suhstantlaL  In 
his  affidavit  in  support  of  the  petition  to  have 
the  case  reopened,  Rudgear  swears  that  the 
check  for  $1,603.47  made  to  his  order  by  the 
company  was  drawn  by  mistake,  and  that  be 
indorsed  It  and  returned  It  to  tbe  president 
of  the  company.  He  does  not.  however,  pre- 
tend to  explain  what  was  done  with  tbe  mon- 
ey. He  also  based  that  petition  upon  the 
alleged  ground  that  he  did  not  receive  notice 
of  tbe  taking  of  the  testimony  before  the 
master,  aud  seems  to  think  that,  because  the 
complainants  did  not  seek  to  take  his  testi- 
mony at  the  time  the  deposition  of  Celeste 
Hasklns  was  taken,  at  which  he  was  present, 
he  was  excused  from  taking  any  steps  to 
testify  In  his  own  behalf.  He  was  a  defend- 
ant to  the  action,  and  filed  his  answer  to  the 
bin,  which  charged  him  and  bis  codefendants 
witb  fraudulently  receiving  moneys  belong- 
ing to  the  corporation  for  the  purpose  of  hin- 
dering and  delaying  its  creditors.  Certainly 
the  law  Imposed  upon  blm  the  duty  of  exer^ 
cising  some  diligence  in  looUng  Btta  bis 
own  defense  to  tbat  charge.  It  further  ap- 
pears tbat  notice  had  been  sent  talm  to  pro- 
duce tbe  books  and  papers  belonging  to  tbe 
corporation,  service  of  which  be  had  accepfr 
ed  before  their  destruction;  but,  so  tar  as 
appears,  he  made  no  etr<nt  to  produce  them 
before  the  master,  or  excuse  himself  from 
80  dobig.  We  tbink  the  court  was  dearly 
justified,  on  his  own  showing,  in  refnring  to 
reopen  tbe  case  and  permit  him  to  make  a 
defense  which  be  bad  wholly  neglected  and 
tailed  to  present  prior  to  the  report  of  tbe 
master  finding  him  liaUe.  We  are  also  con- 
vinced tbat;  if  be  bad  been  permitted  to  tes- 
tify to  all  the  facta  set  up  in  his  affidavit, 
tbey  would  by  no  means  have  been  concln- 
Mve  In  bis  favor,  being  abundantly  contra* 
dieted  by  the  evidence  in  tba  case,  and  for 
that  reason  his  motion  to  reopen  the  case  was 
properly  overruled.  Oliver  v.  Wllblte,  201 
111.  562,  60  N.  B.  8S7. 

It  is  next  in^ted  that  error  was  commit- 
ted in  receiving  In  evidence  copies  of  tbe 
checks  upon  which  the  company's  money  was 
drawn  out  of  Ibe  bank.  It  is  not  pretended 
that  the  cities  introduced  were  not  true  cop- 
ies of  tbe  originals,  and  tbe  evidence  shows 
that  the  originals  were  destroyed  by  fire 
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wljile  In  the  custodf  and  control  of  fbe  de- 
fendants, and  notice  to  produce  tbem  before 
tbelr  destruction  bad  been  Ignored.  Under 
these  circumstances,  the  copies  were  the  best 
remaining  evidence  of  the  execution  and  con- 
tents of  the  originals,  and  were  clearly  com- 
petent The  errors  assigned  by  appellants 
are  without  merit. 

Appellees  have  assigned  cross-error  on  the 
refusal  of  the  court  below  to  hold  the  defend- 
ants liable  upon  unpaid  stock.  The  eTldence 
was  Insufficient  to  authorize  such  a  decree. 

The  Judgment  of  the  Appellate  Court  will 
be  affirmed.  Judgment  affirmed. 


(20ft  III.  278) 

CHANNEL  T.  MERRIFIEU). 

(Supreme  Court  of  IllinoiB.    Dec.  16,  1903.) 

XJLNOLORD  AND  TENANT  —  I.BASE  —  STIPULA- 
TIONS—CONSTRUCTION— SURRENDER  —  SUF- 
FICIENCY OF  BVIDENGB~AHBNDHENTS~AU- 
TUORITT  OF  COURT  TO  HAKS. 

1.  A  lease  of  water  power  which  provided 
that,  If  the  lessor  fallen  to  famish  aufflcieut 
water,  the  lessee  should  have  the  right,  on  giv- 
ing 30  days'  notice  in  writing,  to  declare  the 
"lease  forfeited,  tenninated  and  at  an  end,"  and 
the  lessor  should  then  pay  to  the  lessee,  in  lieu 
of  damages,  that  portion  of  the  rent  paid  in 
advance  as  should  then  be  unearned,  gave  to 
the  lessor  80  days  after  notice  from  the  lessee 
within  which  to  comply  with  the  lease  and  fur- 
nish sufficient  water  power,  and,  on  Ills  failure 
to  do  so,  the  lessee  wonid  have  a  reasonable 
time  thereafter  within  which  to  remove  his  ef- 
fects from  the  premises. 

2.  Evidence  that  a  lessee  nnder  a  lease  pro- 
viding for  its  termiQatlon  on  30  days'  notice, 
on  a  certain  contingency,  gave  such  notice,  and 
thereafter  removed  all  his  property  from  the 
premises,  and  delivered  the  key  to  the  lessor, 
was  sufficient  to  show  a  surrender  of  the  lease. 

3.  The  court,  in  an  action  brought  by  an  ad- 
ministratrix, had  the  right  to  amend  the  record 
of  the  entry  of  judgment  for  defeodant  after 
the  term  had  closed,  and  after  the  case  was  in 
the  Appellate  Court,  hy  striking  ont  the  words 
"and  that  execation  Issue  therefor,"  and  insert- 
in|?  the  words  "to  be  paid  in  due  course  of  ad- 
ministration," which  amendment  may  be  filed  in 
the  Appellate  Court. 

Appeal  from  Appellate  Gonrt;  Second  Dis- 
trict 

Action  b7  Josephine  M.  Channel,  as  admin- 
istratrix of  John  W.  Channel,  deceased, 
against  Louis  W.  Merrlfleld.  Joflgment  for 
defendant  affirmed  by  Appellate  Goort  (106 
111.  App.  24S)  and  def«idant  appeals.  Re- 
versed. 

Butters  &  Carr,  for  appellant  Jarvls  R. 
Burroira  and  Otaarlea  B.  Woodward,  for  ap- 
pellee. 

BIOKS,  J.  This  Is  an  action  ot  aasnmpalt 
brought  by  Josepblne  M.  Channel,  as  admin- 
Ifltratrfz  of  the  estate  of  John  W.  Channel, 
deceased.  In  the  circuit  court  of  La  Salle 
county,  against  Louis  W.  MerrlQeld.  The 
declaration  consists  of  counts  for  goods  sold 
and  delivered,  etc.,  and  a  spe<rial  count  set- 
ting out  in  fnll  a  written  lease  between  Lou- 
Is  W.  Merrlfleld  and  John  W.  Channel,  which. 
In  part  Is  as  follows:  "This  Indenture,  made 


this  13th  day  of  February,  1899,  between  L. 
W.  Merrldeld,  party  of  the  first  part,  and 
John  W.  Channel,  party  of  the  second  part 
wltuesseth:  That  the  party  of  the  first  part. 
In  consideration  of  the  covenants  of  the  party 
of  the  second  part  hereinafter  set  forth,  do 
by  these  presents  lease  *  •  •  and  the 
party  of  the  first  part  does  also  hereby,  hj 
these  presents,  lease  to  the  party  of  the  sec- 
ond part  water  power  equivalent  to  thirty- 
four  horse  power;  also  such  further  addi- 
tional water  power  as  may  be  sufficient  to 
run  and  operate  the  machUiery  now  on  said 
property;  but  it  is  herein  expressly  provided 
that  In  case  said  party  of  the  first  part  shall 
be  unable  to  furnish  such  further  additional 
water  power,  in  excess  of  said  thirty-four 
horse  power,  as  may  be  sufficient  to  run  and 
operate  said  machinery,  then,  in  that  case, 
said  second  party  shall  have  the  right  and 
option,  upon  serving  said  first  party  with  a 
thirty  days'  notice  in  writing,  to  declare  this 
lease  forfeited,  terminated  and  at  an  end, 
and  the  party  of  the  first  part  shall  then,  in 
such  casf,  be  obligated  to  pay  to  the  party  of 
the  second  part,  in  lieu  of  all  damages  by 
reason  of  such  forfeiture,  as  aforesaid,  such 
part  or  portion,  if  any,  of  the  amount  of  said 
f 1,000  rent  paid  In  a'dvance  as  shall  be  un- 
earned at  the  time  of  such  forfeiture;  •  •  • 
and  the  first  party  reserves  the  right  to  sub- 
stitute any  other  kind  of  power  in  lieu  of 
water  power,  if  he  sees  fit,  without  addition- 
al cost  to  the  party  of  the  second  part.  To 
have  and  to  hold  the  same  to  the  party  of  the 
second  part  from  the  13th  day  of  February, 
1899,  to  the  13th  day  of  February.  1904.  And 
the  party  of  the  second  part  In  consideration 
of  the  leasing  the  premises  as  above  set 
forth,"  agrees  to  pay  tathe  party  of  the  first 
part  the  sum  of  $1,800,  payable  ?1,000  in 
cash,  being  in  full  of  the  first  three  years  of 
the  lease,  and  the  balance  In  24  equal  pay- 
ments, etc.  The  plea  of  general  issue,  with 
notice  of  set-off,  etc.,  was  filed.  The  cause 
came  to  a  hearing,  and  at  the  conclusion  of 
the  plaintiff's  testimony  the  trial  Judge  di- 
rected the  Jury  to  render  a  verdict  in  favor 
of  the  defendant  Judgment  was  rendered 
upon  the  verdict  for  costs.  An  appeal  was 
prayed  and  allowed  to  the  Appellate  Court 
and  the  Judgment  affirmed,  and,  upon  a  cer- 
tificate of  importance  by  that  court  a  writ 
of  error  is  prosecuted  from  this  court 

The  legal  question  arises  from  the  giving 
of  the  instruction  by  the  court  directing  a 
verdict  for  the  defendant.  The  record  dls- 
closes^that  upon  the  trial  of  the  cause  It  was 
proven  the  premises  leased  contained  a  tile 
and  brick  factory  operated  solely  by  water 
power,  and  that  the  same  was  useless  with- 
out sufficient  water  power  or  some  other  pow- 
er with  which  to  run  and  operate  the  ma- 
chinery, and  that  for  a  considerable  length 
of  time  the  water  power  had  been  wholly  in- 
sufficient for  the  running  of  the  machinery, 
and  a  SO-da^  notice  was  given  by  appellant 
as  provided  for  in  the  lease,  which  was.  in 
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substance,  that  Inasmuch  as  appellee  failed, 
on  his  part,  to  furnish  a  sufficient  quantity  of 
water  to  operate  the  machinery,  appellaot 
had  decided  to  forfeit  the  lease,  and  to  de- 
clare the  same  terminated  and  at  an  end, 
and  demanded,  at  the  expiration  of  30  days 
from  the  date,  to  cancel  said  lease,  and  de- 
manded the  damages  provided  for  by  the  said 
lease.  The  notice  was  dated  May  25,  1901. 
The  evidence  discloses  there  was  no  effort 
on  the  part  of  appellee  to  furnish  the  power 
necessary  to  run  the  machinery,  and  during 
the  first  part  of  July  appellant  began  moving 
her  property  from  the  premises  preparatory 
to  abandoning  tbem,  and,  as  there  was  con- 
siderable tile  and  brick,  it  necessarily  took 
some  time  to  get  them  all  removed,  but  she 
had  her  property  all  removed  by  July  80, 
1901. 

Appellee  contends  that  appellant  waived 
her  rights  under  the  notice  by  not  abandoning 
the  premises  within  80  days;  that  the  notice 
was  a  forfeiture,  and  she  thereby  waived 
her  forfeiture;  and  he  argues  that  the  rule 
"that  fwfelture  clauses  are  not  favored  in 
either  law  or  equity,  and  their  effect  will  be 
limited  by  a  strict  construction,"  applies  In 
this  case.  We  are  unable  to  perceive  how 
this  rule  could  apply  here.  The  tenant  gave 
notice  to  the  lessor  that  inasmuch  as  the  les- 
sor was  not  furnishing  the  necessary  power, 
as  provided  in  the  lease,  she  bad  decided,  at 
the  expiration  of  30  days,  to  terminate  the 
contract  and  declare  the  same  forfeited,  and 
demanded  the  damages  provided  for  in  the 
lease.  Under  our  construction  of  the  lease, 
the  30-days  notice  meant  that,  after  the  no- 
tice was  given,  appellee  had  30  days  within 
which  to  comply  with  the  terms  of  the  lease 
In  famishing  si^cient  power  to  run  the  ma- 
chinery, and,  If  be  neglected  or  refused  to 
comply  with  the  request,  appellant  frould 
then  have  a  reasonable  time  within  which  to 
remove  her  effects  from  the  premises.  The 
main  purpose  of  this  clause  in  the  lease  was 
to  confine  or  limit  the'  amount  of  damages 
appellant  could  recover  in  an  action  for  the 
breach  oi  covenant  of  the  lease.  The  word 
"forfeiture,"  as  used  in  the  lease  and  notice, 
has  no  significance.  The  whole  expression  of 
which  it  Is  a  part  simply  means  to  "termi- 
nate w  "end"  the  lease  as  provided,  as  It 
Is  not  In  the  proTlnce  of  a  tenant  to  compel 
a  forfeiture  by  a  landlord.  Provisions  for 
forfeltnres  of  leases  for  breach  of  covenants 
or  conditions  are  construed  as  voidable  only 
at  the  option  of  the  lessor.  IS  Am.  &  Eng. 
B!n<7.  of  Law  (2d  Ed.)  3S0-882.  All  of  tbe 
eases  dted  by  appellee  are  where  tbe  tenant 
has  done  some  act  whereby  the  lessor  decid- 
ed to  terminate  the  tenancy  and  declare  a 
fbrfeltnre,  and  the  lessor  afterwards  did 
some  act  whereby  he  waived  the  forfeiture, 
and  are,  therefore,  not  in  p<rfnt 

It  Is  also  inristed  there  was  no  surrender 
of  tbe  lease.  The  evidence  shows  that  appel- 
lant moved  all  her  property  from  the  prem- 
ises and  delivered  the  key  to  appellee,  and 
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we  think  there  is  sufficient  evidence  tending 
to  show  a  surrendei". 

It  Is  also  insisted  by  appellant  that  there 
was  error  in  the  trial  court  permitting  ap- 
pellee, on  motion  and  notice  to  amend  the 
record  of  the  entry  of  Judgment  after  the 
term  had  closed,  and  after  tbe  case  was  la 
the  Appellate  Court,  by  striking  out  the 
words  "and  that  execution  issue  therefor," 
and  Inserting  in  lieu  thereof  "to  be  paid  in 
due  course  of  administration";  and,  on  sug- 
gestion of  diminution  of  record,  appellee  was 
granted  leave  to  file,  and  filed  in  the  Appel- 
late Court,  an  amended  record  showing  tbe 
amendment  But  we  think  there  was  no  er- 
ror In  this,  as  "the  statute  of  amendments 
and  Jeofails  authorizes  the  court,  at  a  subse- 
quent term,  to  rectify  any  defect  or  Imperfec- 
tion, in  matter  of  form,  contained  In  the 
record,  pleadings,  process,  entries,  returns^ 
or  other  proceedings  In  the  cause.  In  affirm- 
ance of  the  Judgment,  so  that  the  Judgment 
shall  not  be  reversed  or  annulled."  Tosettl 
Brewing  Go.  v.  Koehler,  200  UL  868,  65  N. 
E.  636. 

Other  errors  are  argued,  but,  inasmuch  as 
the  cause  will  have  to  be  reversed  and  re- 
manded, we  do  not  deem  it  necessary  to  pass 

upon  them. 

We  are  of  the  opinion  tbat  the  evidence 
tended  to  prove  the  cause  of  action-  as  set 
forth  In  tbe  declaration,  and  that  it  was  er- 
ror for  the  court  to  direct  a  verdict  for  the 
defendant  Tlie  Juugments  of  the  circuit 
court  of  La  Salle  county  and  Appellate  Court 
are  reversed,  and  the  cause  Is  remanded  to 
the  circuit  court  of  La  Salle  county  for  fur- 
ther proceedings.  Beversed  and  remanded^ 


(!0S  ni.  387) 

CfHRISTIE  V.  PEOPLE. 
(Supreme  Oourt  of  Illinois.   Dec.  16,  1903.) 

CRIMINAL  LAW— BRIBERY  AT  ELBCTIOHS-IN- 
FAMOUS  CaiMB-DISFRANCHISBMENT  —  CON- 
STITUTIONAL LAW  —  INDICTMENT— CHARAC- 
TER BVIDBNOB— TRIAIWNSTRUCTIONS. 

1.  Rev.  St  184S,  c  8(^  I  143,  div.  11.  pro- 
vided for  the  punishment  of  any  person  con- 
victed of  bribery  in  elections  by  a  fine  not  ex- 
ceeding $500  and  disqaalification  tor  voting  at 
any  election  for  five  years,  and  Const.  1848, 
art  3,  I  31,  authorized  the  General  Assembly 
to  ezclode  from  the  privilege  of  electing  or  be- 
ing elected  any  person  convicted  of  oribery, 
perjury,  or  other  Infamous  crime.  Held  that 
such  Bections  being  in  force  at  the  time  of  the 
adoption  of  Const  1870,  S  7,  authorizing  the 
General  Assembly  to  pass  laws  excluding  from 
tbe  right  of  suffrage  persona  convicted  of  in- 
famous crimes,  the  crime  of  bribery  at  elections 
was  Infamous  within  such  section,  and  author- 
ized the.  Legislature  to  pass  Hurd's  Rev.  Sl 
1899,  c  46.  S  83,  punishing  any  person  who 
should  receive  any  money  for  the  purpose  of 
influencing  hia  vote  or  that  of  any  other  person 
by  disfranchisement. 

2.  An  indictment  for  soliciting  money  from  a 
candidate  for  a  public  ofllce  with  intent  to  in- 
fluence the  votes  of  others,  snbstantlally  In  the 
language  of  Hnrd's  Rev.  St  1899,  c.  46,  S  83, 
creating  such  offense,  was  not  objectionable 
for  failure  to  allege  that  the  person  from  whom 
tlM  money  was  solicited  was  a  legal  candidate 


Digitized  by 


Google 


34 


69  NORTHEASTERN  REPORTER. 


IIU. 


whose  name  was  lawfully  mtltled  to  appear  on 
the  ofBcial  ballot. 

3.  Where  the  court  charged  that  defendant 
was  entitled  to  the  benefit  of  evidence  of  good 
character  as  tendiog  to  show  that  he  would  not 
be  lively  to  commit  the  offenae  charged.  It  was 
not  error  to  refuse  to  diargo  that  u,  on  con- 
Rideratloo  of  all  the  evidence,  including  that 
bearing  on  defendant's  character,  the  Jury  en- 
tertained a  reasonable  doubt  of  h!a  guilt,  ft  was 
their  duty  to  acquit. 

4.  Instructions  that  if  the  jury  believed  from 
the  evidence,  beyond  a  reasonable  doubt,  that 
defendant  committed  the  crime  charged  in  the 
indictment,  they  should  find  him  guilty,  were 
not  objectionable  for  referring  to  the  indict- 
ment instead  of  setting  forth  the  hypothesis  of 
the  facts  necessary  to  be  proTed  to  establish 
defendant's  guilt. 

6.  Where  defendant  asked  the  court  to  give 
Instructions  referring  the  jury  to  the  indict- 
ment, he  could  not  object  on  appeal  that  -the 
instructions  of  the  court  referred  to  the  indict- 
ment for  the  facts  necessary  to  be  found  in 
order  to  authorise  a  conviction,  Instead  of  le- 
citing  such  facts. 

Error  to  Williamson  Oonnt7  Court;  Rtifoa 
Neely,  Judge. 

Jim  Christie  was  convicted  of  attempted 
brlbwy  at  elections,  and  bo  brings  error. 
Afflmed. 

Geo.  W,  Tonng  and  Burnett  &  Stater,  for 
plaintiff  la  error.  H.  J.  Hamlin,  Atty/Oen., 
L.  D.  Hartwell,  State's  Atty.,  and  Geo.  B. 
Gillespie,  Asst.  Atty.  Gen.,  for  the  People. 

CARTWRIGHT,  J.  PlalntlfT  in  error  was 
Indicted  In  the  circuit  court  of  Williamson 
county  under  section  83  of  chapter  46,  Rev. 
St.  for  soliciting,  requesting,  and  demanding 
$80  from  one  H.  S.  Harris,  a  candidate  for 
sheriff  of  said  county,  to  procure  the'votes 
of  the  legal  voters  of  Elgbt-Mile  Precinct  for 
said  candidate.  That  section  provides  that 
any  person  who  shall  solicit,  rcQuest,  demand, 
or  rec^ve,  directly  or  Indirectly,  any  money, 
IntoxlcatlDg  liquor,  or  other  thing  of  value, 
or  the  promise  thereof,  either  to  influence 
bis  vote,  or  to  be  used,  or  nnder  the  pretense 
of  being  used,  to  procure  the  vote  of  any  other 
person  or  [arsons,  or  to  be  used  at  any  poll 
or  other  place,  prior  to  or  on  the  day  of  an 
election,  for  or  against  any  candidate  for  of- 
fice, shall  be  deemed  guilty  of  the  Infamous 
crime  of  bribery  In  elections,  and  upon  con- 
viction thereof  In  any  court  of  record  shall 
be  sentenced  to  disfranchisement  by  the 
judge  of  such  court  for  a  term  of  not  less 
than  five  years  nor  more  than  flfte«i  years, 
«nd  to  Imprisonment  in  the  county  jail  not 
less  than  three  mon^  nor  more  than  one 
/ear,  and  to  pay  the  costs  of  prosecution. 
Hnrd's  Rev.  St  1899,  p.  749.  The  Indictment 
was  certified  to  the  county  court  for  process 
and  trial.  The  defendant  moved  the  court 
to  quash  the  Indictment  on  the  grounds  that 
the  section  upon  whicb  It  was  founded  was 
In  violation  of  tlie  Constltntlon,  and  that  fhe 
Indictment  was  insufficient  for  a  failure  to 
allege  that  Harris  was  a  1^1  candidate, 
whose  name  was  lawfully  entitled  to  appear 
upon  the  oflSdal  ballot  The  motion  was 
overroled,  and  the  defendant  pleaded  not 


guilty.  Upon  a  trial  the  jury  fotmd  him 
guilty,  and  he  was  sentenced  to  disfranchise- 
ment for  a  term  of  five  years  and  to  impris- 
onment In  the  county  jail  for  three  months. 

It  Is  contended  that  the  statute  under  which 
the  defendant  was  convicted  Is  In  conflict 
with  section  1  of  article  7  of  the  Constitu- 
tion, which  confers  the  right  of  the  elective 
franchise  upon  resident  citizens  having  the 
qualifications  prescribed  In  that  section.  The 
argument  in  support  of  that  proposition  li 
that  any  person  entitled  to  vote  at  an  elec- 
tion In  this  state  under  the  provisions  of 
section  1  cannot  be  deprived  of  that  right  ex- 
cept upon  conviction  of  an  Infamous  crime, 
as  provided  by  section  7  of  the  same  article; 
that  bribery  In  elections  was  not  an  infamous 
crime  in  the  law  at  the  time  of  the  adoption 
of  the  Constitution;  that  in  determining  what 
crinles  are  ^famous  we  must  give  the  words 
the  same  meaning  and  effect  that  they  had 
at  the  time  they  were  written  in  the  Consti- 
tution, and  that  by  adopting .  that  rule  the 
crime  of  bribery  In  elections  Is  uot  Infamous, 
wltbln  the  meaning  of  section  7.  The  Attor- 
ney General  contends  that  the  Legislature 
have  power  to  take  away  the  elective  fran- 
chise as  a  punishment  for  crime  In  like 
manner  as  the  citizen  may  be  deprived  6t 
rights  to  life,  liberty,  and  property  secured  to 
him  by  the  Constitution.  But,  If  we  find  that 
the  crime  of  bribery  In  elections  was  deemed 
Infamous  when  the  Constitution  was  adopt- 
ed. It  will  not  be  necessary  to  consider  the 
other  question. 

Section  7,  above  referred  to.  Is  as  follows: 
"The  General  Assembly  shall  pass  laws  ex* 
eluding  from  the  right  of  suffrage  persons 
convicted  of  infamous  crimes,"  and  by  the 
statute  In  questlMi  the  crime  of  which  de- 
fendant was  convicted  was  declared  to  be 
Infamous,  and  disfranchisement  was  imposed 
as  a  penalty.  At  common  law  certain  crimes 
were  of  such  character  that  infamy  atoae 
from  their  commission,  and  the  criminal  was 
deemed  Intemous.  In  this  state  the  common 
law  was  superseded  by  a  statute  enumerat- 
ing Infamous  crimes.  The  statute  In  force 
at  the  time  of  the  adoption  of  the  present 
Constitution,  In  1870,  was  section  174.  dlv. 
15,  c.  30,  Rev.  8t  184S,  by  which  the  Legis- 
lature dieslgnated  certain  crimes^  and  provid- 
ed that  each  and  every  person  who  might 
thereafter  be  convicted  of  any  such  crime 
should  be  deemed  Infamous,  and  should  for- 
ever thereafter  be  rendered  Incapable  of  hold- 
ing any  office  of  honor,  trust,  or  profit,  of 
voting  at  an  election,  of  serring  as  a  Jflror, 
and  of  giving  testimony.  This  statute  did 
not  include  the  crime  of  bribery  in  general 
or  bribery  In  elections.  Said  statute,  how- 
ever, did  not  embrace  all  the  law  relating  to 
the  subject  of  bribery  or  bribeiy  In  Sections. 
Section  143.  dlv.  11,  <a  the  same  chapter  of 
the  Revised  Statutes  of  1845,  provided  for  the 
punishment  of  any  person  convicted  of  brib- 
ery In  elections  by  a  fine  not  exceeding  |S00, 
and  disquallflcatlon  for  voting  at  any  eleCUbn 
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In  tbe  Btate  for  ftre  years,  and  thia  statute 
remained  In  force  wben  the  present  Constl- 
tatlon  was  adopted.  The  people  had  also 
Klveu  to  the  offense  of  bribery  the  character 
of  Infamy  by  a  provision  in  tbe  Constitution 
of  1S4&  Section  31  of  article  3  of  that  In- 
strument was  as  follows:  "Tbe  General  As- 
sembly shall  have  full  power  to  exclude  from 
the  priTllege  of  electing,  or  being  elected,  any 
person  convicted  of  bribery,  perjury,  or  other 
Infamous  crime."  In  the  present  Constitu- 
tion the  form  of  the  provision  for  excluding 
persons  from  the  elective  franchise  was  chan- 
ged, and  It  assumed  the  form,  In  section  7, 
of  a  command  to  the  Legislature  to  exclude 
from  tbe  right  of  suffrage  all  persons  con- 
victed of  infamous  crimes;  but  tbe  crime  of 
bribery  did  not  cease  to  be  regsirded  as  in- 
famoos.  On  the  contxary,  it  was  provided  by 
section  4  of  article  4  of  tbe  Constitution  aa 
followa:  "No  person  who  has  been,  or  here- 
after shall  be.  convicted  of  bribery,  perjury, 
or  other  infamous  crime,  •  •  •  giiall  be 
eligible  to  the  General  Assembly,  or  to  any 
office  of  profit  or  trust  In  this  state."  The 
offense  of  bribery  in  elections  Involves  moral 
tarpltode,  and  falls  within  the  class  of  crimes 
deemed  Infamens,  and  In  both  the  Constltii- 
tion  of  1848  and  that  of  1870  bribery  was  so 
classed  by  tbe  people.  In  both  instruments 
bribery  of  all  kinds,  which  Included  bribery 
In  elections,  was  classed  with  perjury,  as 
rendering  the  offender  Infamous;  one  show- 
ing him  to  be  insensible  to  the  obligations 
of  an  oath,  and  the  other  proving  him  alike 
Insenslbte  to  the  obligations  and  duties  of  a 
citizen,  and  unfit  to  exercise  tbe  elective  fran- 
chise. We  do  not  see  how  It  can  be  said 
that  the  framers  of  tbe  Constitution  or  the 
people  did  not  Intend  that  bribery  In  elections 
should  be  included  as  an  infamooB  crime 
within  tlie  meaning  of  section  7. 

The  other  point  in  support  of  tbe  motion 
to  qnasb  Is  that  tbe  Indictment  was  defective 
In  not  alleging  that  Harris  was  a  legal  can- 
didate, whose  name  was  lawfully  entitled  to 
appear  iqkui  the  official  ballot  The  Indict- 
meat  was  anbstantlally  In  tbe  langnage  of 
the  Btatnte  creating  tbe  offense,  setting  tt 
forth  ^ecifically  In  tbe  atatntory  language, 
so  as  to  folly  Inform  the  defmdant  of  the 
nature  of  tbe  charge.  It  alleged  that  Harris 
waa  then  and  there  a  candidate  tor  sheriff  of 
aaJd  county,  and  any  candidate  for  ofllce  la 
a  legal  candidate,  and  entitled  to  have  his 
name  written  on  the  ballot  by  those  who  are 
willing  to  vote  tor  Mm.  Banner  t.  Patton, 
IfiS  111.  553,  40  N.  B.  28a  Harris  had  a  right 
to  be  a  candidate  whether  be  waa  nominated 
by  a  political  party  or  not,  ai)d  it  waa  no  less 
a  crime  to  request  or  demand  money  from 
him  for  procuring  votea  If  he  bad  not  been 
ae  nominated.  The  allegatlona  of  the  indicts 
mvA  were  anfflclent 

It  la  assigned  for  error  that  tbe  court 
nUtted  the  'state's  attorney)  upon  the  exam- 
ination of  Jurors,  to  read  tte  statute,  and.  If 
they  antwered  tint  they  bellevedi  the  atatuto 


Invalid,  and  were  opposed  to  ita  provisions, 
they  were  challenged  for  cause,  and  excused 
by  the  court  None  of  these  things  appear 
In  the  record.  Neither  the  examination  of 
the  Jurors,  nor  any  ruling  of  the  court,  nor 
exception  thereto,  is  preserved  for  review. 
All  that  appears  Is  a  statemeut  in  tbe  mo- 
tion for  a  new  trial,  aud  it  is  not  even  sup- 
ported by  affidavit.  That  method  of  stating 
what  occurred  upon  the  trial  Is  not  sufficient 
Mayes  v.  People,  106  III.  306,  4G  Am.  Bep. 
GQ8.  Not  conceding  that  a  juror  who  did  not 
believe  In  the  validity  of  the  law,  and  was 
conscientiously  opposed  to  Its  enforcement, 
would  be  competent  to  sit  in  the  case,  the 
record  does  not  raise  the  question. 

It  is  next  insisted  that  the  court  erred  in 
modifying  the  fifth  Instruction  asked  by  the 
defendant  Tbe  Instruction  was  on  tbe  sub- 
ject of  the  previous  good  character  of  the  de- 
fendant which  there  was  evidence  tending 
to  prove.  Tbe  part  erased  by  tbe  court  Is 
as  follows:  "And  If,  after  a  careful  considr 
eration  of  all  the  evidence  in  tbe  case,  In- 
cluding that  bearing  npon  the  defmdant^a 
good  character  aa  a  man  and  dtlzen,  the  jury 
entertain  any  reasonable  doubt  of  the  defend- 
ants guilt,  then  It  la  fhelr  duty  to  acquit  tbe 
defendant,  and  return  a  verdict  of  not 
guilty."  Tbe  Instruction  as  given  allowed  to 
tbe  defendant  tbe  benefit  of  the  evidence  re- 
specting bis  previous  good  character,  as  tend- 
ing to  show  that  he  would  not  be  likely  to 
commit  the  offense  alleged  against  him.  Tbe 
modification  was  In  conformity  with  the  rule 
established  by  our  decisions,  by  wlilch  It  has 
always  been  held  to  be  error  to  call  tbe  espe- 
cial attrition  of  the  jury  to  particular  evi- 
dence, or  a  particular  kind  of  evidence,  so  as 
to  give  it  especial  weight  The  jury  were  re- 
peatedly Informed  by  other  instructions  that. 
If  they  entertained  any  reasonable  doubt  of 
defendant's  guilt  it  was  their  duty  to  acquit 
him;  and  It  is  not  error  to  eliminate  from 
an  instruction  a  reference  to  particular  facta 
or  particular  evidence  ao  aa  to  give  it  especial 
prominence. 

The  third  and  fonrtik  inBtructlona  given  at 
the  request  of  tbe  people  are  objected  to  be- 
cause they  refer  the  Jury  to  the  indictment, 
and  do  not  contain  in  themselves  the  hypoth- 
esis of  facte  neceaaary  to  be  proved  to  ea- 
tebllah  the  defendant's  guUt  They  told  the 
Jury,  Iq  aubatanoe,  that  If  th^  belieyed,  fnnn 
the  erldenoe,  b^nd  a  reasonable  doubt  the 
defendant  conmltted  the  crime  aa  charged  in 
the  indictment;  fhej  shoiUd  find  him  gnil^. 
The  Indictment  stetcd  ail  the  facte  necessary 
to  the  conviction,  and.  If  the  jury  believed 
that  those  facte  had  been  proved  by  the  evi- 
dence beyond  a  reaaonable  doubt  It  was  tbelr 
duty  to  find  the  defendant  guilty.  Moreover, 
the  d^endant  ought  not  to  be  heard  to  com- 
plain of  that  InstmeUon,  dnce  he  asked  and 
the  court  ga>e  an  Instructl«i  referring  the 
Jury  to  tbe  Indictment  and  telling  them  that 
the  people  were  bound  to  prove  every  mate- 
rial auction  contained  In  tbe  indictment 
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bflyond  a  reasonable  doubt  Tbat  Instruction 
vlilch  defendant  procured  to  be  given  to  tbe 
jury  not  only  referred  tbem  to  tbe  Indict- 
ment,  bat  also  allowed  tbem  to  determine 
what  allegatlona  contained  tberein  were  ma- 
terial. 

It  is  also  alleged  tbat  tbe  court  erred  In  re- 
fusing to  give  tbe  -^gbth,  nlntb,  and  tentb 
Instructions  aitked  by  the  defoidant  Tbey 
were  on  the  question  of  reasonable  doubt, 
and  were  repetitions  of  InstructioDB  given. 
It  was  not  error  to  refuse  tbem. 

The  evidCTce  was  conflicting,  the  witness 
Harris  testlfytaig  to  facts  establishing  tbe  de- 
fendant's guUt,  while  the  defendant  testified 
to  the  contrary.  The  evidence  of  another 
witness  tended  to  corroborate  Harris,  and 
there  was  testimony  of  a  number  of  wit- 
nesses as  to  tbe  good  diaracter  of  the  defend- 
ant as  a  law-abiding  dtlzen.  We  cannot  say 
tbat  the  verdict  was  against  tbe  weight  of 
the  evidence.  The  judgment  to  affirmed. 

Judgment  affirmed. 


(206  in.  34) 

GROVES  &  S.  R.  a  CO.  v.  HERMAN  et  at 

(Supreme  Court  of  lUinolB.    Dec  16,  1903.) 

OONDBMNATrON  PROCEBDINOS  —  DAMAQBS  — 
AMOUNT— VIEW— PREJUDICIAL  ERROR^VBR- 
DICT— IMPEACHMENT— QUOTIENT  B8TIHATE8. 

1.  Id  proceedings  for  the  condemnation  of 
land  the  jory  may  base  their  verdict  on  knowl- 
edge gained  from  inspection  of  the  premises,  as 
well  as  upon  the  testimmy  of  witnesses  whose 
statements  were  mere  opinions  and  concloaions 
as  to  the  extent  of  damages. 

2.  Where  the  amount  allowed  in  condemna- 
tloD  proceedings  for  damage  to  lands  not  taken 
is  within  the  range  of  the  testimony,  the  award 
for  such  damage  should  not  be  disturbed  tot 
errors  in  Instructions  which  could  not  have  op- 
erated to  petitioner's  prejudice. 

3.  The  fact  that  the  jury  In  condemnation  pro- 
ceedings arrived  at  the  damages,  to  be  allowed 
each  mndowner,  by  a  preliminary  agreement 
tbat  each  juror  should  set  down  the  amount 
that  he  belieTed  should  be  awarded,  and  that 
the  aggregate  should  be  divided  among  the  num- 
ber of  jurors,  does  not  vitiate  their  verdict,  in 
tbe  absence  of  a  binding  agreement  by  them  to 
accept  the  quotient  as  their  verdict 

4.  The  affidavit  of  the  right  of  way  agent  of 
a  railroad  that  the  jury  adopted  a  quotient  ver- 
dict by  previous  agreement,  which  did  not  dis- 
close whether  affiant  spoke  from  knowledge  or 
information,  will  be  presumed  to  have  been 
made  on  information  alone,  and  to  be  there- 
fore incompetent,  as  affiant  could  not  lawfully 
have  been  in  the  jury  room'  daring  the  de- 
liberation. 

Q.  In  condemnation  proceedings  the  court  prop- 
erly refused  to  regard  the  verdict  as  arrived  at 
by  chance*  where  six  of  the  eight  jurors  filed 
affidavits  tbat  they  regarded  merdy  the  evi- 
dence and  instructioDs,  and  that  the  verdict 
was  not  aiTived  at  by  chance,  and  five  of  them 
filed  supplemental  affidavits  stating  that,  while 
a  quotient  estimate  was  made,  It  was  not  pur- 
suant to  an  agreement  to  accept  the  same  as 
their  verdict,  but  merely  as  a  comparative  esti- 
mate     the  views  of  tiie  jurors. 

Appeal  from  Jackson  County  Court;  W. 
F.  Bails,  Judge. 

Petition  by  tbe  Groves  ft  Sand  Rld^  Rail- 
road Company  against  John  Herman  and 


others.  From  judgment  on  cross-petition  fw 
defraidants,  petitioner  appeals.  Affirmed. 

W.  W,  Ban-  (J.  SI.  Dickinson,  of  counsel), 
for  appellant.  Wm.  A.  Scbwartz,  B.  B.  Doty 
and  Herbert  &  Levy,  for  appellees. 

PER  CURIAM.  The  appellant  company  fil- 
ed in  the  coimty  court  of  Jackson  county  its 
petition  for  the  condemnation  of  the  right  of 
way  for  its  railroad  tbrongh-  certain  lands 
belonging  to  the  appell^.'  The  appellee 
John  Herman  was  the  owner  of  40  acres  of 
land,  out  of  whlcb  a  strip  along  the  east  ride, 
contolning  3.67  acres,  was  asked  to  be  con- 
demned. Tbe  appellee  Amll  Sherman  owned 
a  farm  of  100  acm,  from  whlcb  a  strip  of 
land  containing  4.06  acres  was  asked  to.  be 
taken.  The  other  appellees,  being  tbe  widow 
and  beirs  of  Silas  Crossln,  deceased,  were 
the  owners  of  a  farm  of  120  acres  of  land, 
out  of  which  about  0  acres  were  to  be  tak^n 
for  the  right  of  way  of  the  railroad.  These 
landowners  filed  cross-pettttons,  alleging  they 
were  entitled  to  an  award  for  damages  to  the 
land  not  token.  The  Issues  under  the  petl- 
ti<»i  and  cross-petition  were  sabmltted  to  the 
same  jury.  Many  witnesses  testified  In  be- 
half of  the  respeptive  parties,  and  the  jury 
visited  and  Inspected  tbe  lands.  The  verdict 
of  the  jury  was  tbat  compensation  for  land 
taken  should  be  allowed  as  follows:  Herman, 
1201.57,  Sherman,  $484.39,  and  widow  and 
heirs  of  Crossln,  $K6.2B;  and  as  damages  to 
the  Mud'  not  taken,  as  follows:  Herman, 
fll8.S0,  Sherman,  9684.88,  and  widow  and 
heirs  of  Crossln,  9796.at.  Judgment  was  en- 
tered upon  the  verdict,  and  tbe  petitioner  has 
brought  tbe  record  of  the  proceedings  into 
this  court  1^-appeaL 

We  have  attentively  oamined  the  testi- 
mony of  the  various  witnesses,  and  consulted 
the  record  in  many  instences.  We  think  It 
clear  many  of  the  wltneases.  In  estimating 
the  value  of  the  strips  of  land  to  be  taken, 
took  Into  conidderation,  to  some  atent,  the 
Injury  which  would  result  to  the  remainder 
of  tbe  tract  or  to  tiw  farm  by  the  severance 
of  tbe  strip,  and  In  considering  the  damage 
to  the  remainder  of  the  tract  which  was  not 
token  would  again  consider  the  injury  tbat 
would  result  from  the  severance  of  the  strip 
to  be  token.  Crom-examlnation  operated  In 
some  Instances  to  remedy  this  error,  but  per^ 
haps  in  others  It  did  not  If  tbe  amounts 
allowed  for  land  taken  had  been  smaller. 
It  would  have  more  nearly  coincided' with  ou^ 
views  of  the  right  and  justice  of  the  mattw. 
But  many  witnesses  testified  to  their  judg- 
ment of  the  value  of  Ihe  strips  of  land,  and, 
while  tbeir  estimates  were  widely  variant 
the  amounts  fixed  by  the  jury  are  witiiln  the 
compass  of  the  testimony.  In  addition,  the 
Jury  visited  and  Inspected  the  premises,  and 
bad  the  right  to  base  tbelr  -verdict  on  the 
knowledge  gained  by  the  personal  Inspection, 
as  well  as  upon  the  testimony  'of  the  wit- 
nesses. The  Instructions  on  that  branch  of 
the  case  seem  to  be  unobjectionable,  and  our 
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conclusion  on  tbe  whole  matter  Is  tbat  no 
rabstantial  grounds  can  be  pointed  out  on 
whlcb  to  Justify  tbe  declaration  on  our  part 
tiiat  the  Terdlct  la  palpably  against  tbe  erl- 
dence. 

The  award  for  damages  to  lands  not  taken 
■eems  amply  supported  by  tbe  testimony  pro- 
duced from  witnesses.  Tbe  Jury,  bavlng  in- 
spected tbe  premises,  bad  tbe  rlgbt  to  base 
theb  verdict  on  tbe  knowledge  thus  gained 
as  well  as  upon  the  testimony  of  the  wlt- 
nenes,  whose  statements  were  but  their  opin- 
ions and  conclusions  as  to  tbe  extent  to  wblcb 
tbe  lands  not  taken  would  be  damaged.  In 
Sexton  V.  Union  Stockyards  Go.,  200  111.  244, 
86  N.  E.  638,  upon  the  authority  of  many 
cases  there  cited,  in  response  to  the  Insdst- 
ence  the  award  was  Inadequate,  we  said  (page 
261,  200  III.,  page  640,  65  N.  E.):  *Tbe  ctI- 
dence  consisted  most  largely  of  opinions  of 
values  entertained  by  tbe  different  witnesses. 
Their  Judgment  varied  widely,  and  tbelr  opin- 
ions were  likewise  variant  The  amount  al- 
lowed, tbough  much  less  than  tbe  estimates 
of  tbe  witnesses  produced  In  appellants  be- 
half,  Is  larger  than  that  of  the  witnesses 
produced  hy  the  appellee  company.  We  can* 
not  know  tbe  effect  which  was  produced  on 
tiie  minds  of  the  Juron  by  the  actual  In- 
q)ectlim  of  the  premises.  The  rule  In  such 
cases  is  not  to  disturb  a  verdict  If  It  Is  -with- 
in the  range  of  the  testimony,  unless  we  can 
clearly  see  tbat  injustice  baa  been  done  and 
that  passion  or  prejudice  Influenced  the  ac- 
tion of  the  Jury."  These  remaika  are  appll- 
eable  here,  though  tbe  contention  Is  the 
award  Is  excessive.  The  record  does  not  Jus- 
tify tbe  condemnation  of  the  verdict  on  the 
ground  the  Jury  were  Influenced  by  passion 
or  prejudice  in  rendering  it 

The  instructions  as  to  tbe  element  of  dam- 
ages to  lands  not  taken  are  criUcIsed,  and 
In  some  respects  they  are  not  accurate.  Tbe 
fnaccuracles  are  not  however,  of  a  character 
that  could  have  misled  the  Jury,  when  It  is 
kept  In  view  the  Jury  visited  tbe  premises, 
and  acted.  In  part  at  least,  from  the  informa- 
tion obtained  by  such  personal  Inspection. 
Furthermore,  as  we  have  before  observed, 
the  amount  allowed  for  damages  to  lands  not 
taken  Is  within  tbe  range  of  the  testimony, 
and  it  la  theriefore  clear  tbat  the  award  for 
such  damages  should  not  be  disturbed  for 
OTors  in  Instructions  which  could  not  have 
operated  to  tbe  prejudice  of  tbe  appellant 

It  was  urged  as  ground  for  new  trial  that 
the  Jury  had  arrived  at  the  compensation  and 
damages  to  be  allowed  to  each  landown^  by 
a  preliminary  agreement  tbat  each  Junv 
should  set  down  the  amount  he  believed 
should  be  awarded,  and  that  the  aggregate 
should  be  ffivlded  by  the  number  of  Jurors. 
Tbe  affidavit  of  the  bailiff  In  charge  of  tbe 
Jnry  during  th^  deliberations  was  filed  in 
support  of  this  ground  of  tbe  motion.  But  the 
affiant  does  not  state  tbat  the  Jurors  entered 
Into  any  agreement  binding  them  to  Join  in 
accseptlng  the  qnotl^t  as  tiielr  verdict  It  is 


not  InconslsteDt  with  the  statement  of  tbe  af- 
fiant that  the  Jurors  adopted  this  process  for 
tbe  purpose  of  seeing  how  nearly  tbe  average 
of  the  views  of  all  would  suit  the  views  of 
ditr^ent  Jurors.  A  mere  expwiment  of  that 
kind  does  not  condemn  a  verdict  CHty  of 
Pekln  v.  Wlnkel.  77  Ul.  66. 

Tbe  affidavit  of  the  right  of  way  ag«it  of 
the  appellant  compai^  was  filed,  which  aver- 
red that  a  qnotlent  verdict  was  adopted  by 
previous  agreement  This  latter  affidavit  does 
not  disclose  whether  the  affiant  speaks  from 
personal  knowledge  or  on  information.  He 
could  not  lawfully  have  been  In  the  Jury 
room  during  tb^  deliberations,  and  It  will 
be  presumed  he  was  not  permitted  to  hear 
what  occurred  there.  It  must  therefore  be 
presumed  this  affidavit  was  based  upon  in- 
formation merely,  and  for  that  reason  it  ought 
not  to  have  been  considered.  Olty  of  Pekln 
v.  Winkel,  supra. 

Tbe  Jnry,  by  agreunent,  consisted  of  but 
eight  Jurors.  The  affidavit  ctf  six  of  them  was 
filed,  and  on  a  .later  day  a  supplemental  i^- 
davlt  of  five  of  the  six  was  filed.  The  affi- 
davit of  .  the  six  Jurors  does  not  spedfically 
deny  or  afilrm  that  dining  the  course  of  th^ 
dellberationa  the  aggr^te  of  the  different 
amounts  the  Jurors  believed  ought  to  be  al- 
lowed was  ascertained  and  the  same  divided 
by  eight  but  contains  the  following  state- 
ment; "That  during  the  delibnntionB  of  tbe 
Jnry  he,  as  said  Juror,  was  only  and  solely 
influenced  by  the  evidence  in  the  ease  and 
the  InstructionB  <tf  the  court  in  arriving  at 
what  he  deemed  was  the  Just  compensation 
for  the  land  actually  takmi,  and  as  to  the  dam- 
age to  the  adjacent  land  not  taken,  aa  to  each 
and  all  of  the  said  several  tracts  of  land; 
that  the  amounts  of  the  compensation  for  \be 
land  actually  taken,  and  of  the  damage  to 
the  adjacent  land  not  taken,  as  to  each  and 
all  of  the  said  several  tracta  of  land,  as  re- 
turned by  the  Jury  to  the  court  and  as  shown 
by  the  report  of  tbe  Jnry  on  file  herein,  was 
not  arrived  at  by  the  Jury  by  diance,  accident 
or  by  average  but  was  based  by  tbe  Jury 
<m  tbe  evidence  in  the  case,  and  was  the  de< 
liberate  Judgment  of  the  Jury."  In  the  sup- 
plemental affidavit  the  Jurors  stated  "that 
while  tbe  Jury  In  tbie  case  did  put  down  the 
several  ansooota  that  each  and  every  Juror 
was  in  favor  of  giving  the  owners  of  each  and 
all  the  several  tracta  of  land  being  condemned 
In  this  proceeding,  as  compensation  for  the 
land  taken,  and  the  amounts  they  were  in 
favor  of  ^vlng  said  owners  as  damage  to 
tbelr  adjacent  land  not  taken,  and  tbat  tbey 
did  add  the  several  amounta  as  to  each  and 
every  tract  separately,  and  that  they  divided 
fbe  result  of  said  addition  by  eight  the  num- 
ber of  Jurors  herein,  but  tbat  said  Jury  did 
not  agrees  at  any  time  during  their  delibera- 
tions, nor  at  any  time,  that  the  said  several 
quotienta  should  be  the  amounta  of  tbe  com- 
pensation for  tbe  land  actually  taken,  and  as 
damage  to  the  adjacent  land  not  taken,  aa  to 
any  or  either  of  said  several  tracta  of  land. 
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And  these  affiants  fnrtb^  say  that,  while  said 
jury  did  resort  to  the  process  mentloDed  Id 
the  affidavit  of  A.  W.  Skinner  as  to  adding 
the  said  several  amonnts  that  each  Joror  was 
In  favor  of  giving  the  landowners  herein  as 
compensation  and  damages,  and  dividing  Oie 
result  of  said  addition  by  ^ht,  said  Jury  did 
80  as  a  mere  experiment,  and  for  the  purpose 
only  of  ascertaining  how  nearly  the  result 
accomplished  by  said  addition  and  division 
would  suit  the  views  of  the  dilTerent  Jarors; 
but  that  these  affiants  emphatically  say  that 
it  was  not  agreed  by  the  said  Jury  that  the 
several  quotients  reached  by  said  addition 
and  division,  as  to  both  compenaatlOD  for  th« 
land  taken  and  as  to  the  damage  to  tbe  land 
not  taken,  should  be  the  verdict  of  tbe  Jury 
dtber  as  to  compensation  fbr  land  takoi,  or 
as  to  damage  to  adjacent  land  not  taken,  as 
to  either  or  any  of  the  several  tracts  of  land 
herein.  Affiants  farther  say,  as  they  have  al- 
ready stated  in  tbdr  affidavits,  that  the  ro- 
pe^ that  tbe  Jury  made  to  tbe  court  ha«ln 
was  the  result  of  their  deliberate  Judgment, 
and  was  based  on  all  the  evidence  In  the 
case."  It  is  quite  clear  the  court  correctly  re- 
fused' to  regard  tbe  verdict  as  t3»  result  of  an 
agreement  to  arrive  at  a  condnaloii  by  way 
of  averages  or  by  chance. 

The  Judgment  of  the  coanty  court  must  be, 
and  li^  affirmed.  Judgment  affirmed. 


(2t}s  ni.  5ZS) 

McOHESNBY  et  al.  v.  CITT  OP  CHICAGO. 

(Snpreme  Coart  of  IlUoois.   Dec.  16,  1903.) 

UUNICIPAL  CORPORATIONS— SPBCIAL  ASSESS' 
UENl^RDINANCB— REPEAL  IN  PART— RB- 
^DflTHBNT    OP  ASSBSSUKNT-CONFIRMA- 

1.  Sabseqaeot  to  an  assessment  under  an  or- 
dinance requiring  the  cost  of  making  tbe  assess- 
ment to  be  paid  by  the  assessment,  tbe  act  of 
Uav  0.  1901  (Laws  1901.  p.  117)  took  effect, 
which  provided  that  the  cost  of  making  and 
collecting  the  assessment  sbonld  be  paid  by  the 
city  from  its  xeneral  fund,  and  thereafter  the 
assessment  roll  was  recast  by  deducting  the 
Illegal  item,  the  property  owners  were  given  a 
faesriog,  and  the  roll  confirmed.  Held,  uiat  the 
confirmation  was  valid,  tbe  ordinance  not  hav- 
iag  become  wholly  void,  and  the  court  under 
the  circamstances  having  had  jarisdiction. 

Appeal  from  Cook  County  Court;  Frank 
Hatry,  Judge. 

Proceedings  for  the  conSnnatlon  of  a  spe- 
cial assessment  for  a  local  Improvement  by 
the  dty  of  Chicago.  From  a  Judgment  of 
confirmation.  A.  B.  McChesney  and  others  ap- 
peal. Affirmed. 

v.  W.  Becker,  for  appellanta  Robert  Bed- 
field  and  William  M.  Pindell  (Bdgar  Bronson 
Tolman,  Corp.  Counsel,  ot  connsel),  for  ap- 
pellee. 

CARTWRIGHT,  J.  This  case  was  here  on 
a  former  appeal,  when  It  was  decided  that 
the  judgment  of  conBrmatlon  of  a  special  as- 
sessment, entered  after  the  act  took  effect. 


by  which  it  was  provided  that  tbe  cost  of 
making  and  collecting  sucb  assessment  should 
be  paid  by  the  city  out  of  its  general  funds, 
was  erroneous  In  Including  such  cost  Mc- 
Chesney T.  City  of  Chicago,  201  III.  344,  66 
N.  EL  217.  For  that  error  the  cause  was  re- 
manded to  the  county  court,  and,  being  re- 
instated there,  appellants  filed  additional  ob- 
jections, alleging  that  the  ordinance  for  the 
Improvement  was  void  because  it  contained 
a  provision  that  the  whole  cost  of  tbe  im- 
provement, including  tbe  cost  of  making  and 
collecting  the  special  assessment,  should  t>e 
paid  by  such  assessment  and  therefwe  tlie 
court  had  no  Jurisdiction  to  proceed  further. 
Appellee  moved  the  court  to  recast  the  assess* 
ment  roll  as  to  tbe  property  of  appellants, 
by  deducting  therefrom  the  cost  of  making 
and  collecting  the  assessment  The  court 
granted  tbe  motion,  recast  the  assessment 
roll  accordingly,  and  thereupon  overruled  tbe 
objections  A  jury  being  waived,  the  ques- 
tion of  beneflta  was  submitted  to  the  coor^ 
and  on  a  hearing  the  asBesarowit  aa  reduced 
was  confirmed. 

It  is  contended  by  appellants  that  the  ordi- 
nance was  void,  for  tbe  reason  that  it,  and 
the  estimate  on  which  it  was  based.  Included 
the  Item  of  cost;  that  the  defect  could  only 
be  cured,  if  at  all,  by  a  new  estimate,  a  new 
ordinance,  and  a  new  proceeding;  and  that 
the  court  was  without  jurisdiction  to  enter 
the  Judgment  of  confirmation.  If  an  ordi- 
nance for  a  special  assessment  Is  void,  it  Is 
a  nullity,  and  a  court  cannot  acquire  Juri»- 
diction  to  confirm  an  assessment  by  virtue  of 
it  An  ordinance  by  which  a  city  attempts 
to  levy  a  special  assessment  not  authorized 
by  law  is  of  that  nature,  as  where  ft  provides 
that  the  cost  of  paving  approaches  to  a  Tla- 
duct  or  other  space  wtilch  it  is  the  duty  of 
a  railroad  company  to  pave,  shall  be  paid 
by  special  assessment  levied  upon  tbe  prop- 
erty of  Indlvlduala  City  of  Chicago  t.  No- 
deck.  202  111.  257,  67  N.  E.  39;  American 
Hide  &  Leather  Co.  v.  City  of  Chicago,  203 
III.  451,  67  N.  E.  979.  If  an  Improvement 
cannot  in  law.  be  paid  for  by  special  assess- 
ment an  ordinance  providing  that  It  shall 
be  BO  paid  for  Is  void,  because  not  within 
the  power  of  the  city.  In  this  case,  bow- 
ever,  the  ordinance,  when  passed,  was  fully 
authorized  by  law,  and  was  legal  and  valid. 
The  amendatory  act  In  force  May  9.  1001 
(I-aws  1901,  p.  117)  took  effect  after  the  pro- 
ceedings Cor  special  assessment  were  Insti- 
tuted. It  provided  that  the  cost  of  making 
and  collecting  tbe  assessment  sbonld  be  paid 
by  the  city  out  of  Its  general  fund,  and  in 
that  respect  superseded  the  provision  of  the 
ordinance.  The  ordinance  became  inopera- 
-  tlve  In  a  matter  which  lightened  the  burden, 
upon  the  property  to  he  assessed,  to  tbe 
benefit  of  appellants,  but  the  ordinance  as  a 
whole  did  not  become  void  by  reason  of  the 
subsequent  act  The  assessment  could  only 
be  spread  for  the  estimated  cost  of  the  vork, 
not  including  the  cost  of  making  and  collect- 
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IBC  tbe  assessment  Gftge  t.  City  ot  Ohlcago, 
X0S  lU.  400,  «8  N.  B.  184. 

Appellants  rely  npon  tbe  decision  In  Thomp- 
son  T.  Clt7  of  Chicago,  187  Ul.  SOD.  64  N.  B. 
S02,  where  It  wu  urged  hy  tbe  city  tiiat  we 
sboold  remand  tbe  cause  with  directions  to 
tbe  county  court  to  strike  out  the  Item  of 
costs,  following  the  course  alleged  to  have 
been  pnrmed  In  Dobler  r.  Village  of  Warr^ 
174  lU.  02.  60  N.  E.  1048.  In  the  latter  case 
the  error  of  tbe  court  was  In  entering  Judg- 
ment mmn  Uie  Terdlet;  and  it  was  within 
the  power  of  tbe  oourt  to  direct  a  proper 
Judgment,  which  was  done.  In  tiie  fmner 
case  the  error  was  not  In  entralng  an  im- 
proper judgment  on  a  correct  finding  or  Ter- 
dlet but  In  overrulhig  objections  to  an  Illegal 
Item.  It  was  held  that  where  an  assessment 
was  tipread  for  too  large  an  amount  there 
must  be  a  new  assessment  ndl,  to  be  ccoi- 
flrmed  by  the  court  In  such  a  caa^  nfioo 
reversal  of  the  Judgment  the  parties  are  en- 
titled to  a  new  trial,  and  we  have  no  autlKW^ 
ity  to  direct  the  oourt  to  strike  out  an  item 
and  enter  a  Judgment  In  this  case  tbe  os- 
sesanoit  roll  was  recast  by  deducting  tbe 
illegal  Item,  and,  as  so  recast  appellants  had 
a  bearing,  and  the  roll  ma  confirmed.  The 
court  lud  Jurisdiction,  and  there  was  no  ema 
In  tbe  proceedings.  The  Judgment  is  affirm- 
ed. 

Judgment  affirmed. 


m.  MO 

CINCINNATI,  L.  &  G.  RT.  00.  T.  PEOPLB 
ez  reL  HALSBT,  Ootmty  Treasurer. 

(Supreme  Coart  of  Illlnoii.   Dec.  IS,  1903.) 
TOWNS-JPAXATION—LBVT—TAUDITT— BONDS. 

1.  Under  Hura's  ReT.  St.  1899,  p.  1706,  c. 
130,  art.  4,  S  3,  Buthorizme  the  electors  at  the 
annual  town  meeting  to  direct  tbe  raising  of 
money  by  taxation  for  certain  specified  town 
pnrpoaee.  a  ratification  by  tbe  electors  at  a 
town  meetioK  of  an.  attempted  levy  for  proper 
purposes  by  the  board  of  auditors  amounted  to 
a  direction  that  tbe  specified  amount  of  mooer 
should  be  raised  for  the  purposes  specified,  and 
was  a  sufficient  compliance  with  the  statute. 

2.  By  Hurd's  Rev.  St.  1899,  p.  1715.  c.  139, 
art  13.  H  3,  7,  town  auditors  are  given  power 
to  audit  all  charges  and  demands  against  the 
town  and  certify  the  same  to  the  town  clerk. 
A.  record  of  a  meeting  of  town  auditors  showed 
a  motion  that  bonds  for  $3,000  to  pay  the  ez- 
peD8«  of  building  a  bridge  be  issned  for  f  1,000 
each,  payable  in  one,  two,  and  three  years  from 
the  date  of  issue,  and  the  town  clerk  certified 
to  tbe  county  clerk  the  amount  of  |1,000.  plus 
a  certain  sum  for  town  expenses,  to  be  levied 
as  a  tax  for  town  porposea.  Thereafter  the 
electors  of  the  town  at  town  meeting  voted  the 
levy  of  the  amount  certified  by  tbe  town  treas- 
urer. Btld  that.  In  tbe  absence  of  any  showing 
that  there  were  no  outstanding  bonds  as  to 
whldi  tbe  anditors  might  properly  have  allow- 
ed a  dalm  against  the  town,  the  action  of  the 
town  meeting  could  not  be  regnrded  as  illegal 
oa  the  ground  that  ft  was  a  direction  to-  issue 
bonds  traidi  tbe  town  meeting  had  no  authority 
to  make. 

S>  XTnder  a  charter  limiting  a  school  district's 
power  to  incur  indebtedness  for  building  pur- 
poses to  a  certain  sum,  tht  limitation  extended 
to  the  incurring  of  Indebtetlness  only,  and  did 


not  prohibit  the  lerylng  of  a  tax  for  bailding 
purposes  after  the  dutnct  was  already  Indebted 

to  the  limit 

Appeal  from  Kankakee  Gonoty  Court;  A. 
F.  Desehn,  Judge. 

Application  by  the  people,  on  the  relation  of 
the  county  treasntw  and  ex  officio  collector  of 
Kankakee  county  against  tbe  Cincinnati,  La- 
fayette ft  Chicago  Railway  Company,  for 
Judgment  against  the  property  of  re«pondent 
for  delinquent  taxes.  From  a  Judgment  for 
relator,  respondent  aj^eals.  AfBrmed. 

W.  R.  Hunter,  for  appellant  Bert  U  Coop- , 

er,  for  appellee, 

OABTWRIGHT,  3.  To  the  application  of 
the  county  collector  of  Kankakee  county  to 
the  county  court  for  Judgment  against  prop- 
txty  of  ai^ellant  for  deltaiquent  taxes,  app^ 
lant  filed  objections,  which  were  sustained  ex- 
cept as  to  two  ItenuH-the  town  tax  of  the 
town  of  Aroma,  and  tbe  excess  above  tbe 
amount  necessary  to  pay  maturing  bonds,  and 
Interest  on  outstanding  bonds,  of  a  tax  leried 
by  a  school  district  In  tbe  dty  of  Kankftkee 
for  building  pnrposes.  As  to  thtme  Items  the 
objections  w«ce  overruled  and  a  Judgment  was 
entered,  from  which  this  appeal  was  prose- 
coted. 

Tbe  board  of  town  auditors  of  tiie  town  at 
Aroma  met  In  March,  1002,  for  tbe  purpose  of 
auditing  town  accounts,  and  th^  record  n- 
dtes  that,  after  having  audited  the  same,  and 
the  tax  levy  being  under  consideration,  it  was 
estimated  that  they  required  the  following 
amounts  as  a  town  tax,  to  be  levied  and  col- 
lected for  the  following  purposes:  "For  tbe 
salaries  of  town  offlcers,  (200;  for  tbe  care 
and  support  of  the  poor,  $100;  for  tbe  miscel- 
laneous expenses,  $100;  for  tbe  payment  of 
tbe  Sugar  Island  bridge  bonds,  $3,000."  Tbe 
record  of  the  town  meeting  held  April  1,  1902, 
contains  the  following;  **Tbe  clerk  also  read 
tbe  auditor's  certificate  of  tax  levy,  asking  tor 
$200  for  salaries  of  town  officers,  $100  for  the 
care  of  town  poor,  $100  for  mlscellaneouB  ex- 
penses, $3,000  for  payment  of  Sugar  Island 
bridge  bonds.  Motion  by  S.  W.  Scott  that  the 
$400  for  town  expenses  be  allowed.  Motion 
carried.  Motion  by  S.  W.  Scott  that  the  bonds 
for  $3,000  to  pay  expense  of  building  the 
bridge  be  Issued  for  $1,000  each,  payable  In 
one,  two,  and  three  years  from  date  of  issue.** 
An  amendment  having  been  offered  and  lost 
the  original  motion  was  voted  on  and  carried. 
The  town  clerk  certified  to  the  county,  clerk 
the  amount  of  $1,400  to  be  levied  as  a  tax  for 
town  purposes,  as  appearing  "from  tbe  record 
of  entries  of  moneys  voted  to  be  raised  at 
tbe  town  meeting,  and  from  tbe  certificate  of 
the  board  of  town  auditors  of  said  town." 
The  town  tax  objected  to  was  levied  In  pur- 
suance of  that  certificate. 

There  are  separate  objections  to  tb«  $400, 
made  up  of  the  first  three  Items,  and  to  the 
remaining  $1,000.  The  objections  to  the  tax 
to  the  extent  of  $400  are  that  the  auditors  had 
no  power  to  make  any  certificate  as  to  what 
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wu  required  for  town  purposes,  and  that  Hie 
electors  at  the  town  meeting  did  not  direct  the 
raising  of  the  money  by  a  tax,  bat  merely  rati- 
fied the  attempted  levy  by  the  board  of  audit- 
ors, and  therefore  the  levy  was  void. 

Section  3,  art  4,  c.  139.  p.  1706,  Hnrd's  Bev. 
Bt  1809,  anthorlzea  the  electors  present  at  the 
annual  town  meeting  to  direct  the  raising  of 
money  by  taxation  fw  certain  spedfled  town 
pntposes.  The  board  of  town  auditors  had  no 
anthorlty  to  levy  any  tax  tor  each  purposes, 
and  the  action  of  the  board  was  a  nnllfty.  A 
tax  must  be  levied  by  the  anthorittes-ln  whom 
the  power  to  lery  It  is  vested,  and  the  power 
to  raise  money  by  taxation  for  the  specified 
purposes  la  given  law  to  the  electors  as- 
sembled in  the  town  meeting.  A  meeting 
must  be  property  ctmvened,  and  the  record 
mtttt  show,  in  aome  form,  a  mtntantial  com- 
pliance with  the  law  in  levying  the  tax.  It 
Is  not  required,  however,  that  any  parOcnlar 
form  of  words  shall  be  used  In  the  record,  and. 
If  tlie  substance  ot  a  vote  at  the  electors  at 
ttw  town  meeting  directing  the  raising  of 
money  by  taxation  for  lawful  pmposea  ap- 
pears, the  tact  that  ttie  board  of  andittvt  eer- 
tlfled  that  the  levy  was  required  will  not  af- 
fect the  validity  of  Uw  tax.  In  tliSs  case  the 
record  shows  that  the  (400  In  the  three  sep- 
arate items  recommended  by  the  auditors  to 
be  raised  by  taxatiiHi  was  allowed,  and  there 
is  BO  <d>Jectlon  tliat  tlie  pnrposes  mentioned 
are  not  legitimate  and  within  the  require- 
ments of  the  law.  N^tber  is  there  any  ob- 
Jectian  tliat  tlie'  electtva  at  the  town  meeting 
could  not  vote  money  for  aaid  purposu.  We 
think  the  record  amonnts  to  a  direction  that 
tlie  9400  should  be  raised  by  taxation  for  tlie 
specified  purposes. 

As  to  (be  remaining  S1.000,  the  objet^iona 
are  ttiat  tbe  electors  at  the  town  meeting  had 
no  authority  to  direct  the  Issuing  of  bonds 
of  the  town,  and  that  they  did  not  attempt  to 
levy  a  tax  to  pay  bonds,  but  tbe  action,  at 
most,  was  a  direction  to  issue  bonda  for  ^fiOO, 
payable  in  one,  two,  and  tliree  years.  It  is 
true  tliat  tbe  electus  had  no  authority  to  di- 
rect tbe  issuing  of  bonds,  but  it  was  witUn 
the  authority  of  the  board  of  town  auditors 
to  audit  all  charges  and  demands  against  their 
town  and  certify  the  same  to  the  town  clerk, 
to  be  certified  by  blm  to  tbe  county'  cleric 
Hurd's  Bev.  8t  1899,  p.  IHS,  c.  189,  art  13. 
H  &-7<  The  duty  of  passing  upon  claims 
against  the  town  is  imposed  upon  the  board 
of  auditMra.  Their  certifleato  Is  tbe  founda- 
tion of  a  levy  of  a  tax  to  pay  the  aame^  and 
the  electors  at  a  town  meeting  cannot  direct 
the  levy  of  a  tax  for  ttiat  purpose.  Pe(^le  v. 
Chicago  ft  Alton  Baibxiad  Co.,  193  111.  304,  61 
M.  B.  1068.  The  board  of  auditors  co-tlfled 
the  amount  whicb  they  required  for  the  pay- 
ment of  bridge  bonds,  and  there  Is  no  evi- 
dence that  there  were  no  outstanding  bonds 
described  in  the  certificate  whitih  the  auditors 
might  properly  allow  as  a  claim  against  the 
town.  The  action  of  the  town  meeting  re- 
lated to  the  maturity  of  the  bonds,  and  the 


levy  seems  to  have  followed  their  direction, 
so  that  tbe  bonds  would  be  paid  In  one,  two, 
and  three  years,  instead  of  a  single  payment 
The  fact  that  the  vote  of  the  electors  was  fol- 
lowed, although  they  had  no  authority  in  the 
matter,  was  not  prejudicial  to  appellant  but 
rather  to  its  benefit  in  reducing  the  amount 
of  the  taxes.  It  must  be  conceded  that  the 
action  of  the  hoard  of  auditors  and  of  the  elect- 
ors at  tbe  town  meeting  were  both  Irregular, 
but  there  was  nothing  more  than  Irr^ularitlai 
not  affecting  the  snbstantial  Justice  of  the 
tax.  As  to  each  portion  of  the  tax  tlien  was, 
in  substance,  a  levy  by  lawful  autlwrlly,  al- 
tiiooi^  the  authorities  in  eadi  case  attempted 
to  levy  a  portion  of  the  tax  which  they  bad 
no  power  to  levy.  Tbe  objections  to  the  town 
tax  were  properly  overruled. 

It  was  stipulated  m  tbe  bearing  that  the 
school  district  was  operating  under  a  special 
charter,  by  wbidi  its  poww  to  incur  indebtM- 
nen  fnr  building  jrarpMea  Is  limited  to  f40,- 
000;  fliat  tbe  district  bad  Issued  bonds  to  that 
amount,  which  were  then  outstanding  and  un- 
paid; and.  that  the  amount  levied  in  190B 
against  tibe  property  of  appellant  was  more 
than  enough  to  pay  Ite  ivoportlon  iMF  file  bimds 
then  due,  and  Intoest  on  outstanding  btmds, 
by  the  sum  of  9119.ffl.  The  obJecUoA  to  tiiat 
tax  is  tbat  the  school  distrlee,  tiaviag  reached 
Its  limit  of  indebtedness,  could  not  levy  any 
tax  for  building  purposes,  and  could  only  raise 
money  by  taxatton  to  pay  its  indebtedness. 
We  do  not  think  that  the  charter  would  bear 
tlmt  construction.  The  limit  is  to  Indebted- 
ness, and  not  to  taxation,  nor  to  tlie  poww  €i 
the  district  to  erect  bolldings.  The  district 
could  levy  taxes  for  building  purposes  within 
the  limit  prescribed  by  the  law,  and  devoto 
the  surplus,  above  meeting  its  bonded  obliga- 
tions on  account  of  building,  to  building  pur- 
poses. Thece  la  no  claim  that  the  tax  was 
in  en»8B  of  the  rate  authorised  by  law  to 
be  raised  for  building  purposes,  nor  tliat  it  was 
to  pay  Indebtedness  b^bnd  the  limit  The 
court  was  rigtit  in  overruling  objectlona  to 
this  tax.  The  Judgment  Is  afflrmed. 

Judgment  affirmed. 


(S06  III.  638) 

OINOINNATI,  I.  ft  W.  BY.  Oa  T.  PBOPLB 

ex  rel.  MOFFETT,  County  Collector. 
(Supreme  Court  of  Illinois.  Dec  16,  1908.) 

TAXATION  —  JXJDOMENT  —  RECORD  —  LHVT  OF 
TAXES  —  HIGHWAY  .  COMMISSIONERS  —  TOWN 
BOARD-AUTHOHITT-TOWN  RKCORD8-PRAC- 
TICE— REVIEW  AND  ERROR— APPEAL— QUES- 
TIONS PRESENTABLE  ON  APPBAX«-HOTION  TO 
DISMISS  -APPEAlr-EVIDENCB. 

1.  The  record  showed  that  appellant  filed  ob- 
jectiona  lo  writing  to  certain  taxes;  that  there 
was  DO  motioD  to  strike  the  objectioiu  from  the 
files,  and  no  question  was  raised  Id  any  way  as 
to  appellant's  right  to  object,  bat  the  cause  was 
heara  on  the  merits  on  sdch  objections,  aod  an 
appeal  was  allowed  and  duly  perfected.  There 
wos  DO  copy  of  tlie  assessmeDt  list  in  the  rec- 
ord showing  to  whom  the  property  was  aasess- 
ed.  Held,  that  the  contention  that  the  record 
did  not  show  that  appellant  was  interested  in 
the  property,  bo  as  to  have  a  right  to  file  objee- 
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tkau,  could  eot  be  raised  tj  appeUee  ftor  the 
first  time  on  appeal. 

2.  Where  no  motion  is  made  to  dismiss  aa  ap- 
peal, appellee  Joining  In  error,  and  both  parties 
filing  briafa^  and  the  ease  is  sabmitted  for  deci- 
sion oa  the  etroTs  aaaigned,  the  question  wheth- 
er the  appeal  was  regularly  taken  doea  not 
arise  on  sDch  submission,  and  can  only  be  pre- 
aented  by  a  motion  to  dismiss  the  appeal. 

8.  On  appeal  from  a  tax  Judgment,  where  the 
bill  of  exceptions  contains  no  exception  to  the 
final  judgment  of  the  court,  and  no  propositions 
of  law  are  submitted,  the  Supreme  Court  can- 
not review  the  qaestion  whether  the  judgment 
la  supported  by  uie  evidence,  or  whether  proper 
mlea  of  law  were  applied  by  the  court 

4.  On  appeal  from  a  tax  judgment,  the  prao 
dee  b  the  same  aa  In  other  casee  tried  by  the 
court,  and  a  party  may  except  to  a  decision  In 
recdving  improper  or  rejecting  proper  testl- 
momr.  or  to  ue  final  judgment  on  the  law  and 
evidence  and  may  assign  for  error  in  the  Sa- 
preme  Court  any  ml  log  or  decision  so  excepted 
to. 

6.  Under  Hard's  Rer.  St.  1S99,  p.  1426,  e. 
120,  i  191,  providing  that  a  tax  judgment  shall 
be  considered  as  a  aeveral  judgment  for  each 
kind  of  tax  or  special  assessment  included 
therefs,  where  eridence  respecting  certain  tax- 
es was  admitted  without  objection,  there  being 
neither  objection  of  appellant  nor  ruling  by  the 
court  in  the  coarse  of  the  hearing,  and  no  guea- 
tixm  of  law  respecting  such  taxes  was  submit- 
ted, the  only  complaint  being  that  the  final 
Jodgmeat  on  the  law  and  evidence  was  wrong, 
uere  was  no  exception  to  the  judgment,  which 
should  be  affirmed  as  to  such  taxes. 

6.  Under  Hard's  Rev.  Bt.  1890,  p.  1487,  | 
119,  requiring  the  commissioners  of  highways 
to  ascertain  how  much  mooey  must  be  raised 
fbr  the  several  purposes  therein  specified,  /  and 
authorizing  them  to  levy  a  tax  to  raise  the 
same,  not  exceeding  40  cents  on  the  9100  Of  the 
assessment,  unless  an  additional  amount,  to  be 
raised  by  a  tax  not  exceeding  40  cents  on  each 
$100  of  valuatibn,  Is  authorized  by  the  legal 
voters  at  the  town  meeting,  on  notice  as  there- 
in required,  the  town  board  cannot  grant  snch 
additional  levy  without  such  authority  tnm  the 
Ie«it  voters. 

7.  Under  Hard's  Rer.  St  1899,  c.  189,  art 
12,  I  2,  requiring  the  town  derk  to  record  in 
the  book  of  records  of  the  town  the  minutes  of 
every  town  meeting  held  therein,  and  every  or- 
der or  direction,  and  all  1^-laws,  rales,  and 
regalationa  made  by  any  town  meeting,  the 
town  record  is  the  only  competent  evidence  of 
the  acts  of  the  voters  at  sach  meeting,  and 
parol  evidence  of  a  vote  authoriziog  the  levy  of 
a  greater  tax  than  40  cents  on  the  $100  Is  in- 
admissible in  proceedings  to  enforce  the  pay- 
ment of  taxes. 

Appeal  from  Macon  County  Coort;  O.  W. 
Smith,  Judge. 

Application  by  the  people',  on  the  relation 
of  the  cotmty  collector  of  Macon  county,  for 
Ju^^ment  for  certain  taxes  against  the  prop- 
erty of  the  Cincinnati.  Indianapolis  &  West- 
ern Kailroad  Com[>any.  Judgment  for  re- 
lator, and  defendant  apijeals.  Affirmed  In 
part 

George  W.  Flsber,  for  aroellant.  W.  B. 
Bedmon,  State's  Attj^  and  S.  McDonald, 
for  aiveUee. 

OARTWBIQHT,  J.  The  ootinty  court  oC 
Macon  county  orwniled  objections  to  the 
application  of  the  county  collector  of  said 
county  for  judgment  against  appellant's  prop- 
erty for  certain  ta«a  of  Decatnr  and  Long 


Creek  townships,  In  said  comity,  and  enters 
ed  JudgniHit  and  an  order  for  the  sale  of 
said  property  to  satisfy  said  taxes.  The 
only  answer  of  counsel  for  appellee  to  tbe 
aivumoit  in  iniK>ort  of  the  errors  assigned 
Is  that  such  errom  cannot,  be  reTleved  for 
three  reasons:  First,  because  only  iiartles 
Interested  In  lands  agalnet  which  Jin^ment 
Is  BMkeA  tor  delinquent  taxes  may  file  obJe&- 
tlons  thereto,  and  no  proof  was  made  In 
this  case  that  appellant  was  Interested  In 
the  prAperty  on  which  the  taxes  had  been 
loTled;  second,  that  the  bill  of  ezceptfons 
does  not  show  that  i^peUant  dqixwlted  with 
tlw  county  collector  a  earn  of  money  equal 
to  the  Judgment  and  costs  before  Its  appeal 
was  allowed,  and  therefore  the  appeal  was 
not  pR^rly  taken;  and,  third,  because  tbe 
tdU  of  exceptions  does  not  i^ow  any  ex- 
ception talcea  bj  appellant  to  the  judgmdit 
of  the  court 

Hie  first  Dt  said  pnqwiltlons  Is  raised  tut 
tbe  first  time  in  tills  court  The  record  shows 
that  appellant  filed  objections  In  writing  to 
the  taxes;  that  there  was  no  motion  to  strike 
ib»  obJectioiiB  from  the  flies,  and  no  quei^ 
tlOB  was  raised  in  any  way  as  to  the  right 
of  amwllant  to  object,  but  the  cause  was  heard 
on  the  merits  on  such  objections,  and  an  ap- 
peal from  tbe  Judgment  was  allowed  by  tbe 
court,  and  waa  duly  perfected.  On  the  bear- 
ing it  was  MEveed  by  tbe  parties  tbat  a  ifflma 
facie  case  was  made  for  the  collector,  and 
thwe  Is  no  copy  of  the  usessment  ot  delin- 
quent list  in  flie  record  showing  to  whom 
the  property  mm  usessed.  For  ai«bt  that 
appears,  the  lands  were  taxed  In  the  namb 
of  the  appelant,  and  to  that  reflect  tbe  case 
Is  different  from  that  of  Feople  ex  rel. 
Quick,  87  III.  486,  where  the  record  showed 
that  tbey  were  not  talced  to  the  party  ob- 
jecting. The  Question  cannot  be  raised  tm 
the  first  time  on  appeal  'In  this  court 

Aa  to  the  second  prc^Kwltion,  the  xeoord 
shows  that  appellant  deposited  the  sum  Af 
$610.18  wttb  tiM  ooonty  collector.  In  compli- 
ance with  the  statate,  for  tbe  pniporite  of 
the  appeal.  But,  If  that  were  not  so,  the 
objection  comee  too  lat&  No  motion  waa 
made  to  dlamlsa  the  annal,  but  app^ee 
J<dned  In  error,  and  bciefii  were  filed  by 
both  parties,  and  the  case  was  sabmitted 
for  decision  on  the  errors  assigned.  Tbe 
question  whether  the  appeal  was  r^nilArl7 
taken  doea  not  arise  on  anch  aubmlsslfm,  and 
it  could  only  be  inesentod  1^  a  motion  to 
dismiss  the  appeal.  Wabash  Ridlroad  Co. 
T.  People,  196  III.  606,  63  N.  a  1084. 

The  third  proposltfon  appltea  to  some  of 
tbe  errors  assigned,  bat  not  to  aU.  The  bill 
of  ezc^itiona  contalna  no  aasesiaaa  to  the 
final  judgment  of  the  court,  and  there  were 
no  proiKwltions  of  law  submitted,  so  that  we 
cannot  rerlsw  the  question  whetber  the  Jndg^ 
ment  Is  supported  by  the  evidence,  w  ^^th- 
er  proper  roles  of  law  were  applied  by  the 
court.  The  practice  la  tbe  same  as  In  other 
cases  tried  bv  tha  court,  and  a  party  mar  «*f 
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cept  to  «  deelalon  of  tbe  court  in  recelTlng 
Improper  or  rejectliv  proper  teatlnKUiy,  or 
soBj  except  to  tbe  final  Judgment  of  tbe  court 
upon  the  and  evldenceb  and  may  aaalgn 
for  error  In  tbls  court  any  ruling  or  deelalon 
•o  excepted  to.  Bailey  t.  Smltb,  168  Ul.  84, 
48  N.  B.  76.  Wblle  there  la  no  exception 
to  the  final  judgment  the  bill  of  ooeptlona 
ahows  that  the  appellant  ocepted  to  tbe 
ruling  of  the  dburt  In  admitting  the  testimony 
of  witnesses  aa  to  what  occurred  at  the  ian- 
nual  town  meeting  bi  tbe  township  of  Long 
Greek  with  tespect  to  the  road  and  bridge 
tax.  The  evidence  waa  admitted  over  tbe 
objection  of  appellant,  and  tbe  ruling  of  the 
court  was  excepted  t(s  and  waa  properly 
preaerved  for  review.  If  tbe  decision  of  the 
court  In  admitting  such  ei^ence  was  erro> 
neous,  it  was  material  and  prejudicial  ema 
as  to  tbe  road  and  bridge  tax. 

Tbe  statute  provides  that  the  judgment  In 
a  case  of  this  kind  shall  be  om^dered  aa 
a  several  Judgment  for  each  kind  of  tax  or 
special  assessment  included  th^eln.  Hnrd's 
Rev.  St  p.  1426.  c.  lao.  S  191.   Aa  to 

the  town  tax  of  Decatur  towDshlp,  tbe  town 
tax  of  Long  Creek  township,  and  tiie  district 
road  tax  there  Is  no  error  asalgned  or  argued 
wlUcb  we  are  authorized  to  consider  on  tbe 
recOTd  presented  here.  All  tbe  evidence  of- 
fered by  appellant  respecting  those  taxes  waa 
admitted  without  objection,  and  tbere  was 
neither  objection  of  appellant  nor  ruling  by 
the  court  in  the  course  of  the  hearing.  No 
proposition  of  law  respecting  those  taxes  was 
submitted,  and  tbe  only  complaint  is  that  the 
final  judgment  of  the  court  upon  the  law  and 
the  evidence  was  wrong.  There  was  no  ex- 
ception to  that  judgment,  and  as  to  those 
taxes  it  must  be  affirmed. 

The  township  of  Long  Creek  is  under  the 
labor  system,  and  the  error  assigned  relating 
to  the  admission  of  testimony  affects  ^1.16 
of  the  road  and  bridge  tax  of  said  township. 
Tlie  commissioners  of  highways  met  Sep- 
tember 2,  1902,  aud  tbe  record  of  their  meet- 
ing la  as  follows: 

"Long  Creek,  Sept  2,  1902.  78. 

"The  Com.  met  at  tbe  town  hall  on  the 
above  date  and  made  their  levy,  being  sixty 
cents  on  the  one  hundred  dollars  ($100)  of 
assessed  value*  which  was  granted  by  the 
town  board.  R.  F.  McDonald, 

"Wm.  Sheets, 
"O.  C.  Cochran, 
*'Comml88loner8  of  Highways. 

"W.  J.  Hayes,  Town  Clerk." 

That  la  the  only  record  of  any  meeting  for 
the  levy  of  the  road  and  bridge  tax.  The 
commissioners  then  made  their  certificate, 
which  was  presented  to  the  board  super- 
visors at  tbelr  meeting  in  September,  1902, 
as  follows: 

"Board  of  Comrs.  of  Highways,* 
•Town  of  Long  Creek,  County  of  Macon,  IlL 

"We  do  hereby  certify  that  we  require  the 
sum  of  — —  dollars  to  be  raised  by  a  tax 
on  the  real,  personal  and  railroad  property  In 


tbe  above  town,  Cor  tbe  making  and  repair* 
Ing  <rf  bridges,  tbe  payment  of  damages  by 
reason  of  opening,  altering  and  laying  out 
new  roada  and  ditches,  the  purchase  of  the 
necessary  material  for  building  and  dxalSf 
ing  loads  and  bridges,  the  pay  of  oYeneea 
of  highways  tor  tbe  ensuing  year,  and  for 
the  payment  of  all  outstanding  orders  drawn 
by  the  commlsalonera  on  their  treasurer. 
Said  amount  being  a  levy  of  sixty  cents  on 
each  one  hundred  di^rs  valuation  accord- 
ing to  tbe  aaseaament  of  said  town  tor  tbe 
cnrroit  year. 

**Glven  under  our  hands  tbls  second  day  of 
September,  1002.       Wm.  Bbeeta, 
*XX  a  Cochran, 
**R.  F.  McDonald. 
**CommtsBioners  of  Highways. 

"Filed  September  9,  1S02. 

*'J.  M.  Dodd,  County  Olerk." 

This  cerUficato  waa  made  under  tbe  pro- 
visions of  section  119  of  the  act  in  regard 
to  roada  and  bridges  in -counties  under  town- 
ship organisation.  Hnrd's  Rev.  8t  1899,  p. 
1487.  That  statute  requtares  the  commission- 
aa  of  highways  to  ascertain  how  much 
money,  must  be  raised  for  tbe  several  pnr- 
poaea  in  said  section  specified,  and  authorises 
tbem  to  levy-a  tax  to  raise  the  same,  not  ex- 
ceeding 40  cento  on  the  $100  of  tbe  assess- 
ment That  is  the  limit,  unless  the  legal 
voters  present  at  the  town  meeting  shall, 
upon  notice  given  as  therein  required,  au- 
thorize an  additional  amount  to  be  raised  by 
a  tax  not  Exceeding  40  cents  on  each  $100 
valuation.  The  statement  in  the  record  of 
the  commissioners  that  tbe  levy  was  granted 
by  the  town  board  had  no  effect  tor  the  rea- 
son that  tbe  town  board  bad  no  authority  to 
grant  or  authorize  any  levy.  The  record  of  tiie 
annual  town  meeting  was  in  evidence,  show- 
ing tbe  proceedings  at  such  meeting,  and  did 
not  shdw  any  authority  from  the  legal  voters 
present  at  such  meeting  for  any  levy  above 
tbe  40  cento  fixed  by  the  statute.  The  rec- 
ord did  not  show  any  notice  that  such  a 
proposition  would  be  voted  on,  aa  required 
by  the  stotute.  Xbe  court  against  tbe  ob- 
jection of  the  appellant  allowed  two  Wit- 
nesses to  testify  tliat  there  was 'a  vote  taken 
by  tbe  electors  at  the  annual  town  meeting 
authorizing  the  -levy  of  a  greater  tax  than 
40  cents  on  the  $100,  and  in  this  ruling  the 
court  erred.  The  stotute  requires  the  town 
clerk  to  record  in  the  book  of  records  of  the 
town  the  minutes  of  the  proceedings  of  ev- 
ery town  meeting  held  therein,  and  every  or 
der  or  direction,  and  all  by-laws,  rules,  and 
regulations  made  by  any  town  meeting. 
Hurd's  Rev.  St.  1899,  c.  139,  art  12,  8  2.  The 
town  record  was  the  only  competent  evidence 
of  the  acts  of  the  voters  at  the  town  meet- 
ing, and  what  was  done  at  such  meeting 
could  only  be  proved  by  such  record.  Fagan 
V.  Rosier,  68  111.  84;  People  ex  rel.  v.  Mad- 
ison County,  120  ni.  334.  17  N.  B.  802;  Chap- 
lin V.  Commissioners  of  Highways,  129  III. 
651,  22  N.  IL  484.   The  legltlmato  evidence 
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showed  that  tbe  commlsfioners  bad  no  au- 
thority to  levy  a  tax  of  more  than  40  ceatM 
on  $100  Taluation. 

Tbe  Judgment  Is  affirmed  as  to  tbe  town 
tax  of  Decatur  township,  the  town  tax  of 
Long  Creek  township,  and  the  district  road 
tax  of  said  Long  Creek  township,  and  It  Is 
reversed  as  to  the  road  and  bridge  tax  of 
•aid  Long  Creek  township,  and  the  cause  Is 
remanded  to  the  county  court  The  parties 
win  pay  their  own  costs  In  this  court 

ifflrmed  In  part,  and  remanded. 


(206  111.  231) 

MARCHAL  T.  DAVIS  et  al. 

(Supreme  Court  of  Xllinois.  Dec.  16,  1903.) 

TRUST  DEEDS— FORECLOSUItB-SUIT  BT  EXEC- 
VTORS-APPBAIr-RECORD. 

1.  Where,  In  a  suit  hy  executors  to  foreclose 
a  trust  deed  executed  to  thdr  testator,  oral  evi- 
dence showing  that  plalntiEfs  were  executors  of 
testator  and  that  tbey  were  tbe  owners  of  the 
trust  deed  was  admitted  without  objection,  and 
defendant  filed  a  cross-hill  making  the  execu- 
tors defendants,  defendant  could  not  raise  tbe 
objection  that  plaintiffs  were  not  testator's  ei- 
ecDtors. 

2.  Wbere,  In  a  suit  to  foreclose  a  trust  deed, 
the  record  showed  that  ths  trust  deed  and  notes 
tlierelv  secured  were  offered  In  evidence  be- 
fore the  roaster  and  returned  Into  court,  and 
that  the  decree  provided  that  they  might  be 
withdrawn  by  complainaut,  to  be  produced 
wben  requested,  d^endant,  on  appeal,  could 
not  complain  ttiat  tbe  trnst  deed  ana  notes  were 
not  In  the  record. 

.Appeal  from  Appellate  Court;  First  Dis- 
trict. 

Bolt  Maria  J.  I^tIs  and  aaoQier,  ck- 
•cotora  of  John  T.  Davia,  deceased,  asalnst 
Jane  3Iarcbal  and  otbers.  From  a  decree  tcr 
plalntUfs,  aflOrmed  1^  the  Appellate  Court 
(107  lU.  App.  629).  defendant  Jane  Marchal 
appeals.  Affirmed. 

Gearon  &  Gearon,  for  appellant  F.  I* 
SaUabnry,  for  appellees. 

WILKIN,  J.  This  is  an  appeal  from  tbe 
Branch  Appellate  Court  for  the  First  Dis- 
trict affirming  a  decree  of  foreclosure  of  the 
circuit  court  of  Cook  county  upon  a  trust 
deed  executed  on  Jane  10,  1890,. by  one  Lilly 
Wlltberger  to  one  John  T.  Davis  to  secure 
the  payment  of  912,000,  due  In  five  years  aft- 
er darte,  with  Interest  at  6  per  cent,  per  an- 
num. At  tbe  maturity  of  this  trust  deed  on 
June  10,  1895,  by  agreement  of  the  parties 
the  payment  thereof  was  extended  for  a  pe- 
riod of  five  years.  In  December,  1897,  an 
agreement  was  entered  into,  in  writing,  be- 
tween Lilly  Wlltberger  and  the  appellees 
herein,  who  were  then  the  executors  of  the 
estate  of  the  said  John  T.  Davis,  In  which  it 
was  agreed  that  tbe  appellees  were  to  enter 
Into  tbe  possession  of  the  premises  in  ques- 
tion, rent  tbe  same,  collect  the  rents,  pay  the 
insurance,  taxes,  and  repairs,  and  apply  any 
surplus  upon  the  mortgage  Indebtedness.  In 
pursnance  of  .this  agreement  appellees  enter- 
ad  Into  tbe  possession  of  the  premises  and 


continued  tterein  until  December,  1900,  wboi 
Lilly  Wlltberger  conveyed  all  her  right,  title, 
and  Interest  therein  to  the  appellant  re- 
ceiving therefor  five  acres  of  Oallfomla  land, 
valued  at  about  fl,00O.  At  tbe  maturity  of 
the  debt  secured  by  said  trust  deed  or  mort- 
gage, default  was  made  In  payment  a  bill 
of  foreclosure  was  filed,  and  a  cross-bfll  was 
filed  by  appellant  The  cause  was  referred 
to  the  master,  and  upon  his  recommendation 
a  decree  of  foreclosure  was  rendered  for  tbe 
sum  of  $14,877.81,  together  with  f 446.31  so- 
licitor's fees.  From  this  decree  an  appeal 
was  prayed  to  tbe  Appellate  Court  where  tbe 
decree  of  the  circuit  court  was  affirmed,  and 
tbe'  cause  Is  now  brought  to  this  court  by 
appeaL 

Tbree  reasons  are  assigned  by  .appellant 
why  this  decree  should  be  reversed:  (1)  Be- 
cause tbe  trial  court  twice  allowed  the  Item 
of  $300  for  renting  aud  managing  said  flat 
first  to  the  firm  of  Zanders  &  Co.,  and  again 
to  the  so-called  "janitor";  (2)  for  the  reason 
that  the  appellees  furnished  no  proof  In  the 
trial  court  that  they  were  the  executors  of 
the  estate  of  John  T.  Davis,  deceased;  (S) 
because  the  trust  deed  and  the  notes  were 
never  filed,  either  before  the  master  or  In 
the  trial  court  or  In  aiiy  way  made  a  part  of 
the  record  of  the  trial  court 

As  to  the  first  assignment  of  error,  the  evi- 
dence shows  that  the  property  In  controversy 
consisted  of  12  flats  and  3  storerooms  In  the 
city  of  Chicago.  This  property  is  what  Is 
known  as  "third-rate  property."  It  was  not 
in  a  flrst-class  condition  of  repair,  and  did  not 
contain  such  conveniences  as  would  make  It 
rent  to  good  advantage.  During  the  time  ap- 
pellees were  In  possession  they  obtained 
about  fS6  a  month  rent  Many  repairs  were 
necessary,  and  tbey  employed  a  real  estate 
agent,  who  employed  a  janitor  to  assume 
charge  of  said  premises  and  to  aid  In  keeping 
the  same  rented  and  in  repair.  Considerable 
money  was  spent  for  these  purposes,  and 
complaint  Is  made  by  appellant  that  the  char- 
ges made  for  the  repairs  and  for  the  service 
of  the  real  estate  agent  and  janitor  are  ex- 
orbitant Appellant  also  claims  that  double 
charges  were  made  for  tbe  management  of 
said  property  by  the  real  estate  agent  and  by 
the  janitor.  From  an  examination  of  the 
evidence  It  will  be  found  that  appellees  and 
thehr  agents  managed  said  property  as  well 
as  could  be  expected,  taking  into  considera* 
tlon  all  of  the  facts  and  circumstances  con- 
cerning tbe  case.  We  do  not  think  there 
is  any  error  In  the  rulings  of  the  chancellor 
or  In  his  findings  of  fact 

As  to  the  second  error  assigned,  the  appel- 
lant contends  that  proper  proof  was  not  of- 
fered before  the  master  or  upon  the  final 
bearing  that  the  appellees  bad  any  right  to 
sue  as  executors.  An  examination  of  the  rec- 
ord will  show  that  oral  evidence  was  admit- 
ted showing  that  the  appellees  were  the  ex- 
ecutors of  tbe  estate  of  John  T.  Davis,  and 
that  tbey  were  flie  owners  of  the  tmst  deed 
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In  question.  Appellant  also  filed  a  crosB-blH, 
In  wblch  she  made  said  executon  defendants. 
No  objection  was  made  to  any  of  tbis  testi- 
mony by  the  appellant  Had  she  desired  to 
raise  this  question,  objection  should  bave 
beat  made  to  this  teatlmony,  so  that  other 
proof  thereof  could  have  been  supplied,  and 
by  falling  to  do  so  she  waived  any  rights 
which  she  might  have  had  to  here  Insist  upon 
It 

As  to  the  third  error  assigned,  the  appel- 
lant insists  that  the  notes  and  trust  deed 
w»e  not  offered  In  evidence  before  the  mas- 
ter and  were  not  filed  in  the  trial  court  An 
examination  of  the  record,  the  evidence,  and 
tbe  decree  wlU  show  that  the  trust  deed 
and  no^  were  offered  In  e^dence  before  the 
master  and  returned  Into  court  uid  the  de* 
eree  inrovides  that  these  ezblblts  might  be 
withdrawn  by  the  complainant,  to  be  prodo- 
ced  at  any  time  when  requested.  In  taking 
tbis  appeal  It  was  the  duty  of  appellant  to 
make  up  the  record,  and,  if  she  failed  to  in- 
clude in  said  record  all  of  the  evidence  of- 
fered in  the  case,  ahe  cannot  be  beard  to  com- 
j^aln  of  that  omission  here.  We  wUl  assume 
that  the  documentary  evidence  offered  sus* 
tains  the  decree  of  the  trial  court,  and,  if  it 
does  not,  tike  only  way  appellant  can  take  ad- 
vantage of  it  Is  by  including  such  evidence 
in  the  recwd,  so  we  may  Inspect  it  and  Judge 
of  its  weight  It  appellant  had  any  cause 
for  complaint  on  account  of  this  omission, 
die  could  easily  have  obtained  the  production 
of  the  writings,  and  included  them,  or  copies 
ot  ttiem,  in  the  record,  and  brought  them  to 
this  court 

We  are-  ot  the  <q;dnlon  fliere  la  no  error  in 
tbe  decree  of  tiie  circuit  court  and  its  af< 
finnance  by  the  Branch  Appellate  Court,  and 
it  wHl  therefore  be  affirmed.  Decree  at- 
finned. 


(W  HI.  606)   - 

BUTtiBB  V.  BROWN  «t  aL 
aSatteam  Court  of  Illtnols.  Dec.  16,  1903.) 

HOUB8TBAD-FORECL08DRE  OF  HORTOAOB- 
RBDBHPTION  BY  EXECUTION  PURCHASER- 
RIGHTS  ACQUIRED-EQUITT  —  RSUBF  ~  CON- 
FORMITY TO  PRATER. 

1.  to  the  absence  of  proceediDgs  under  Hurd's 
Rev.  St.  1899,  p.  808.  c.  K2.  §f  10,  11.  to  set 
aside  tbe  hotaestead  right  an  execution  aale  of 
homestead  property  vests  In  the  purchaser  only 
the  legal  title  to  the  excess  of  its  valne  OTer 

2.  An  execution  purchaser  of  property  sub- 
Jeet  to  a  mortgaged  homestead  right  can  re- 
deem the  property  from  a  foreclosure  sale  only 
onder  Hard's  Rev.  St.  1899,  p.  1093,  c.  7T,  8 
18,  providiitg  that  one  Interested '  In  premiees 
through  defendant  may  redeem  within  12 
months  from  sale  under  Judgment  or  decree, 
by  paying  to  the  purchaser,  or  master  in  chan- 
cery for  liim,  the  sum  for  which  the  premises 
were  sold;  such  redemption  merely  annuls  the 
sale  as  provided  In  said  section,  and  tcives  the 
execution  purchaser  no  right  against  the  home- 
steader to  contribution  to  the  mortgage  indebt- 
edness, or  to  snbrogation  to  the  benefits  of  the 
foreclosure. 


ft  SssHonMstMd,  vol.  IS,  C«tt  Dig.  |  IM. 


S.  An  execution  purchaser  of  homestead  prop- 
erty, a  mortgage  on  which  had  been  foreclosed, 
could  not,  on  redemption  from  foreclosure,  en- 
force his  claim  against  the  homestead  by  pay- 
ing the  homesteaders  the  value  thereof,  or  hav- 
ing tbe  same  set  off  to  them,  under  a  bill 
against  the  homesteaders  praying  specifically 
for  contribution,  or,  In  default  thereof^  subro- 
gation to  the  mortgagee's  rights  and  for  gen- 
eral relief,  when  he  failed  to  accept  the  home- 
steaders' offer  to  release  their  claim  on  pay- 
ment to  them  of  tbe  value  of  the  homestead. 

Appeal  from  Circuit  Court  Fulton  County; 
Jno.  A.  Gray,  Judge.  • 

Bill  in  equity  by  O.  B.  Butlear  against  C.  D. 
Brown  and  Orena  Brown.  From  a  decree 
dismissing  tbe  bill,  complainant  appcala. 
Modified  and  affirmed. 

O.  J.  Boyer,  for  appellant  Ohiperfield  A 
Ghlperfield^  for  appellee. 

WILKIN,  J.  One  of  the  appelleea  <C.  D. 
Brown)  wu  Indebted  to  the  appellant  in  the 
sum  of  9666,  and  executed  bis  note  therefor. 
This  note  was  not  paid  at  matorl^,  and 
Judgment  waa  rmdered  thereon,  and  execu- 
tion issued  upon  the  Judgment,  which  was 
levied  upon  tbe  homestead  of  appellees.  On 
February  23, 1901,  tlie  premises  were  sold  by 
the  sheriff  of  Pulton  county  for  $8B2l82^  tiis 
amount  of  tba  Judgment  and  costs,  and  a  cer- 
tificate ci  purchase  was  issued  by  blm  to  ap- 
pellant On  June  12,  1902,  the  equity  of  re- 
demption having  miOred  upon  that  sale,  tbe 
appellant  took  a  sheriff's  deed  to  the  prem- 
ises. Prior  to  the  raidltton  of  that  Judg- 
ment appelleea  bad  executed  a  mortgage  up- 
on said  landa  to  one  Jane  Hand  for  the  sum 
of  $l,000k  releasing  and  waiving  in  said  mtnt- 
gage  their  right  at  homestead.  That  mort- 
gage indebtedness  was  not  i»Id  at  maturity, 
and  a  bill  waa  filed  to  foreclose  flie  aame,  a 
decree  of  sale  rendered,  and  on  August  19, 
1901,  tbe  lands  were  sold  to  the  said  Jane 
Hand  by  tbe  master  In  ehanoery  for  tbe  sum 
of  91.2TO.71,  and  bis  certificate  of  purchase 
Issued  to  her.  On  August  14,  1902.  10  days 
prior  to  the  npiratiim  ot  the  year  In  which 
appellees  bad  the  right  to  redeem  from  said 
mortgage  sale,  ttie  appellant  redeemed  the 
premises  by  virtue  of  Us  shetUTs  deed,  and 
paid  to  the  master  In  chancery  the  sum  of 
$1,347.38.  At  tbe  Hay  term,  1908.  of  the  cir- 
cuit court  of  Fulton  county,  he  filed  tibia  bfil 
for  relief,  setting  up  the  above  tecta,  anA  ask- 
ing that  the  homestead  rights  of  appellees  ba 
subjected  to  contribution  to  tbe  mortgage  in- 
debtedness at  said  Jane  Hand  as  redeemed  by 
appellant  from  said  mortage  sale,  and  that  ap- 
pellees be  ordered  to  pay  aivellant  tbe  sum  ot 
$1,272.71,  with  Interest  from  August  4.  1902. 
and  In  default  of  such  payment  that  aj^lant 
be  subrogated  to  lUI  the  rl^ts  and  benefito  of 
said  foreclosure,  and  that  all  daima  of  ap- 
pellees in  said  homestead  inmnlaes  be  de- 
clared void,  and  for  goiaal  rellet  Appel- 
lees filed  thebr  answer  to  aatd  bill.  In  wtalcfa 
tbey  denied  the  right  of  tile  oomplaiuant  to 
the  relief  prayed,  but  offered  that  if  he  would 
pay  tbem  tbe  sum  of  $1,000,  the  value  of 
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their  bomestead,  they  would  execute  to  him 
a  release  of  alt  their  claim  la  and  to  the 
premises.  This  -olf  er  the  complalnaDt  did  not 
accept,  but  filed  bis  replication,  and  the  cause 
Iffoceeded  to  a  bearing  before  the  chancellor, 
upon  which  the  bill  was  dismissed.  To  re- 
Terse  the  decree  of  dismissal*  this  appeal  Is 
prosecuted. 

It  la  conceded  that  the  premises  in  contro- 
versy were  the  homestead  of  appellees,  and 
-were  of  the  value  of  about  |2,500.  At  the 
time  of  tbe  sale,  on  February  23,  1901,  by 
the  BbeHff  of  Fultcm  county,  under  appel- 
lant's execution,  there  were  no  proceedings 
(or  assigning  or  setting  off  the  right  of  home- 
stead, as  provided  In  sections  10  and  11  of 
dupter  52  of  our  statutes  (Uurd's  Rev.  St. 
1899,  p.  £68).  By  that  sale  tbe  Judgment  be- 
came satisfied,  and  tbe  only  interest  which 
aivfellant  then  bad  In  tbe  premises  was  tbe 
legal  title  to  tbe  excess  over  $1,000.  Kmpp 
T.  Brand.  200  lU.  40B.  65  N.  B.  780. 

Our  atatote  proTldes  (chapter  62,  %  4>  that 
Uie  <nily  way  a  bomestead  may  be  released 
or  waived  la  vlrtoe  of  a  writing  signed 
and  acknowledged  by  tbe  bonsebolder  and 
his  wife,  tbe  same  as  a  deed,  and.  If  this  writ- 
ing be  a  mortgage,  It  shall  only  operate  aa 
to  the  apedflc  release  of  bomestead  therein 
contalneA.  The  appellees,  tbelr  mortgage 
to  Jane  Hand,  had  made  tbla  release  of  home- 
itead  aa  provided  In  this  8eetion«  and  It  was 
Uierefbn  included  in  the  foreclosure  sale  of 
August  Vd,  1901.  From  that  sal^  bowevw, 
the  appellant  could  redeem  oiUy  by  virtue  of 
■ectlon  18  of  ^pter  77  of  oia  statutes,  as 
one  Interested  in  the  premises;  tbe  only 
effect  of  bis  redemption,  as  {mivlded  in  that 
section,  b^ng  to  render  null  and  void  tbe 
sale  and  certificate  of  tte  master.  No  great- 
er rlgtat  Is  conferred  by  that  section.  If  be 
bad  redeemed  as  a  Judgment  creditor,  as  pro- 
vided in- sections  20.  21,  22,  23,  and  24  of  the 
same  chapter,  tbe  right  acquired  would  have 
related  back  to  tbe  Judgment  or  decree  from 
which  tbe  redemption  was  made,  and  would 
be  paramount  to  any  title  acquired  subse- 
quent to  the  beginning  of  the  lien  of  sucb 
Judgment  or  decree,  and  would  in  this  case 
bave  covered  the  homestead  rights  of  appel- 
lees. Smith  V.  Mace,  187  111.  68,  26  N.  EL 
1092.  If  appelhmt  bad  permitted  bis  execu- 
tion to  remain  as  a  lien  upon  the  premises, 
and  had  not  Mid  tbe  same  and  acquired  tbe 
title  by  sheriff's  deed,  be  could  have  redeem- 
ed under  these  last-named  sections,  and 
would  have  been  entitled  to  tbe  relief  herein 
Bought;  but  by  his  sale  and  sheriff's  deed  he 
coold,  as  already  said,  only  redeem  liy  virtue 
of  section  1^  whicb  does  not  give  bim  the 
rlgbts  mrayed  for  In  Us  bill. 

mider  the  statute  Ibe  appellees  bad  one 
year  from  tbe  date  of  sale  under  said  mort- 
gage during  which  they  could  bave  redeemed 
and  saved  tbelr  bomestead  rights.  The  ap- 
pellant, by  his  redemption  16  days  before  the 
expiration  of  the  year,  deprived  appellees  of 
tbla  right;  and  jiow  to  grant  tbe  relief  as 


prayed  In  appellant's  bill  would  be  to  deprive 
appellees  of  their  homestead  without  any  de- 
fault or  laches  upon  their  part,  and  to  give 
appellant  a  greater  title  In  said  premises  than 
he  Is  entitled  to  under  the  statute. 

Th«  bomestead  of  appellees  has  In  no  way 
been  extinguished,  and  It  now  exists  para- 
mount to  any  claim  appellant  may  have  id 
the  premises.  He  could  only  enforce  a  claim 
against  the  homest^d  premises  by  a  bill, 
with  proper  averments,  offering  to  pay  de- 
fendants the  value  of  their  bomestead,  or 
asking  the  court  to  order  the  appointment  of 
commissioners  to  set  off  the  same  to  them. 
He  contends  that  he  Is  entitled  to  some  such 
relief  upon  this  bill  under  the  general  prayer 
for  relief.  Having  failed  to  accept  the  offer 
of  defendants  to  take  fl,O0O,  and  filed  hia 
general  replication  to  the  bill,  the  relief  could 
only  be  In  conformity  vrith  the  averments  of 
the  bill  supported  by  tbe  proofs.  A  decree  In 
chancery  cannot  grant  relief,  though  war- 
ranted by  the  evidence,  where  there  are  no 
allegations  in  the  bill  to  vblcb  the  proofs  can 
be  applied.  Dom  v.  Gender,  171  III.  362.  49 
N.  B.  492.  In  that  ease  we  said  (page  869. 
in  111.,  page  494,  49  N.  B.):  "It  Is  a  funda- 
mental role  of  eqidty  pleading  that  tbe  alle- 
gations of  the  bill;  tbe  proof,  and  tbe  decree 
must  correspond,  and  that  tbe  decree  cannot 
S^e  relief  that  tacts  disclosed  by  tbe  evi- 
dence would  warrant  where  there  are  no 
averments  In  tbe  bill  to  which  tbe  evidence 
can  apply,  and  that,  If  the  evidence  disproves 
tbe  case  made  by  tiie  bill,  tbe  complainant 
cannot  be  given  a  decree  upon  other  grounds 
disclosed  tbe  proofs,  unless  tbe  court  per* 
mlts  tbe  complainant  to  amend  bis  bill  So  as 
to  present  the  case  disclosed  by  tbe  evl- 
dence.'*  Citing  a  long  line  of  authorities. 

The  allegations  and  prayer  of  this  bill  are 
very  qieclflc.  and  under  the  law  tbe  relief 
sought  could  not  be  granted.  Tbe  ruling  of 
tbe  circuit  court  In  dismissing  tbe  bill  at 
complainant's  cost  was  right.  In  tbe  absence 
of  any  request  by  him  for  leave  to  amend'hls 
Mil.  We  are,  however,  of  the  opinion  that. 
In  view  of  the  equities  of  tbe  case,  tbe  dis- 
missal should  be  without  prejudice,  and  the 
decree  below  will  be  Bo  modified^  The  costs 
must  be  paid  by  ai^ellant. 

Decree  modified  and  affirmed. 


(KM  111.  3e8) 

PEOPM  ex  rel.  RICH  v.  BURKB. 

(Supreme  Court  of  Illinois.   Dec.  16.  1903.) 

HUNICIPAL  CORPORATIONS— ORDINANCES— &N. 
ACTMENT  —  AMENDMENT  —  REPUBIJCATION 
—LOCAL  IMPR0VBMENTS-B1DEWA1.KS. 

1.  Where  an  ordinance  for  tbe  construction  of 
a  RidewaTk  provided  that  it  should  be  construct- 
ed on  a  grade  established  by  en  ordinance  then 
on  file  and  of  record  in  the  office  of  the  city 
clerk,  and  such  ordinance  was  on  file  and  in 
force  daring  the  time  when  an  abutting  prop- 
erty owner  was  entitled  to  build  tiie  sidewalk, 
It  was  immaterial  that  It. was  passed  and  «p- 
pruTed  on  the  same  day  that  the  sidewalk  ordt- 
nancs  was  passed,  and  bad  not  been  actually 
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recorded  hy  the  clerk  at  the  time  of  the  passage 

of  the  latter  ordinance. 

2.  Where  a  city  charter  prorided  that  the 
Btyle  of  ordinances  should  be,  "Be  it  ordained 
by  the  city  council  of  the  city  of  Carlinville," 
an  ordinance  containing  an  enacting  clause,  "Be 
it  ordained  by  the  city  of  Carlinville,"  was  not 
-void  for  want  of  a  literal  compliance  irith  the 
charter. 

3.  An  ordinance  for  the  conBtmction  of  side- 
walks, requiring  "property  crossings  for  the  use 
of  property  owners,"  wad  not  void  for  foilare 
to  designate  the  location)  numher,  or  method  of 
constitiction  of  sncb  eroBsings. 

4.  Where  a  sidewalb  ordinance  provided  for 
the  coQstrnction  of  a  sidewalk  with  paving 
brick,  and  the  ordinance  as  published  contained 
an  error  in  the  size  of  the  brick,  which  was 
subsequently  amended,  and  tiie  amendatory  oi^ 
dioance  was  published  more  than  30  days  be- 
fore the  construction  of  the  sidewalk  by  the 
city,  such  amendment  did  not  require  a  repnb- 
licatioQ  of  the  entire  ordinance. 

Appeal  from  Macoupin  County  Court;  J.  B. 
Vaughn,  Judge. 

Application  by  the  people,  on  the  relation 
of  B.  T.  Rice,  the  county  collector  of  Macou- 
pin county,  against  Don  A.  Bnrke,  for  judg- 
ment for  delinquent  special  taxes.  From  a 
Judgment  sustaining  defendant's  objections  to 
the  tax,  the  collector  appeals.  Bereraed. 

A.  3.  Dnggaa,  for  appellant  Bluaker  & 
Blnaker,  for  appellee 

CARTWRIGHT,  J.  The  county  court  of 
Macoupin  county  sustained  objections  to  the 
application  of  the  county  collector  of  said 
county  for  Judgment  for  delinquent  special 
taxes  levied  by  the  city  of  CarllnTlUe  against 
lota  and  lands  of  appellee  In  said  city  for 
the  construction  of  brick  sidewalks  along 
said  property,  and  refused  to  enter  sucb  Judg- 
ment. There  were  two  separate  sidewalks 
constructed  under  separate  ordinances,  one 
called  the  "Plom  street  sidewalk"  and  the 
other  the  "West  Main  street  sidewalk."  The 
ordinances  were  passed  under  the  sidewalk 
act  of  187S  (Laws  1875,  p.  63),  providing  for 
construction  by  the  owners  of  lots  within 
80  'days,  and  that  the  atj  would  pay  to 
an  owner  constructing  the  same  in  front  of 
his  property  one-third  of  the  cost  thereof.  If 
constructed  by  the  city,  It  was  provided  that 
two-thirds  of  the  cost  of  constructing  the 
same  should  be  levied  as  a  special  tax  upon 
the  lots  and  parcels  of  land  abbttlng  there- 
on. It  was  admitted  by  the  appellee  that  the 
sidewalks  were  constructed  under  the  ordi- 
nances, and  It  was  not  denied  that  bis  prop- 
erty received  the  fnll  benedt  of  the  improve- 
ment There  was  no  pretense  that  he  was 
misled  In  any  way  to  his  injury  by  anything 
that  was  done,  or  that  the  ordinances  were 
not  sufflclently  spedflc,  so  that  he  could  have 
constructed  the  sidewalks  If  he  had  been  so 
disposed.  The  ordinances  provided  that,  If 
he  did  so,  the  city  would  pay  blm  one>tlitTd 
of  the  cost  of  construction. 

Special  taxes  must  be  Imposed  by  Ihwful 
authority,  and  In  substantial  conformity  with 

T  1  8m  HunldiMl  Corponulou,  voL  Mb  Cent.  Dls> 
§  224. 


the  power  conferred;  bot  a  natural  and  rea- 
sonable constrnctlon  Is  to  be  given  to  ordi- 
nances, and  a  substantial  compliance  with 
the  law  is  all  tiiat  la  required.  The  objec- 
tions in  this  case  were  without  sabstantlal 
merit  Bach  ordinance  provided  that  the  sUIe- 
walk  should  be  built  on  a  grade  established 
for  mxtsb  street  by  an  ordinance  of  the  city. 
The  ordinance  for  the  sidewalk  on  Plmn 
street  provided  that  It  should  be  constructed 
on  a  grade  established  by  an  ordinance 
then  on  file  and  of  record  in  tlie  offlfe  of  the 
city  clerk.  One  objection  la  that  the  ordinance 
establishing  the  grade  and  the  sidewalk  ordl* 
nance  were  passed  and  approved  on  the  same 
day,  and  that  the  ordinance  fixing  the  gradb 
had  not  been  actually  recorded  by  the  clerk 
when  the  sidewalk  ordinance  was  passed.  It 
is  not  disputed  that  the  ordinance  was  on  file 
in  the  office  of  the  city  clerk,  and  was  in  force, 
and  furnished  to  appellee  all  tbe  Information 
necessary  to  enable  him  to  constract  tilie  aide- 
walk  on  tbe  grade  fixed  by  the  ordinance. 
The  ordinance  fixing  the  grade  was  in  force 
during  the  time  when  he  was  entitled  by  law 
to  build  the  sidewalk,  and  It  was  r^erred  to 
in  the  sidewalk  ordinance,  and  that  was  suf- 
ficient Parker  v.  Yllage  of  La  Onnge,  171 
111.  844,  49  N.  B.  650. 

The  ordinance  for  ttao  -sidewalk  on  West 
Main  street  required  it -to  be  upon  the  grade 
established  by  an  ordinance  on  file  in  the 
office  of  the  dty  cleA.  The  ordinance  so 
referred  to  was  adopted  and  In  force  before 
the  adoption  of  the  sidewalk  ordinance,  and 
the  objection  to  It  is  Out  It  la  nOA  because 
the  enacting  clause  was  In  this  fOrm;  **Be 
it  ordained  by  the  dty  of  Garllnvllte,'*  while 
the  charter  ^vldes  that  the  style  of  ordi- 
nances shall  be  as  follows:  "Be  It  ordained 
by  the  dty  council  of  the  dty  of  GarilnvlUe." 
In  the  case  of  Law  v.  People,  87  111.  385, 
where  the  enacting  clause  said  "common 
conndl"  instead  of  "dty  ^undl,"  as  required 
by  the  charter,  It  was  dedded  that  the  ordi- 
nance was  not  void;  and  this  is  In  accord- 
ance with  the  general  rule  that  provisions 
as  to  the  form  of  the  enacting  clause  of  ordi- 
nances are  directory  merely,  and  a  failure 
to  follow  a  prescribed  form  will  not  render 
the  ordinance  void.  21  Am.  &  Eng.  Ency.  of 
Law  (2d  Ed.)  97S. 

Bach  ordinance  provided  for  the  eonstroe- 
tlon  of  the  sidewalk  with  necessary  cross- 
ings, which  plainly  referred  to  crossings  over 
the  sidewalk  for  tlte  use  of  property  owners. 
It  was  agreed  on  the  trial  that  the  term 
"property  crossings"  meant  that  part  In  the 
line  of  the  ^dewalk  over  which  the  owner 
would  travel  with  a  wagon  or  other  vehicle 
in  going  tiom  the  street  upon  bis  property 
or  leaving  tbe  same.  Appellee  objected  that 
tbe  location,  number,  or  method  of  construe* 
tion  of  such  crossings  was  not  fixed  by  the 
ordinances.  It  la  manifest  that  It  would  be 
Impossible,  in  an  ordinance  for  a  sldevralk, 
to  provide  the  exAct  location  or  number  vf 
such  crossings  necessary  or  convenient  tot 
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the  property  owner  In  going  to  end  from 
the  street.  It  would  be  unreasonable  to  re- 
quire an  ordinance  to  specify  that  such  a 
crossing  should  be  put  at  a  given  point,  but 
the  necessities  of  the  situation  would  deter- 
mine tbe  location  and  number  of  such  cross- 
ings. There  was  no  objection  and  no  evi- 
dence that  crossings  were  not  put  In  where 
necessary,  or  were  constructed  where  unnec- 
essary. It  was  agreed  that  tbe  custom  In 
the  city  of  CarllnTllle  was  to  construct  cross- 
ings by  placing  bricks  edgewise  Instead  of 
flat,  aa  tbe  rest  of  tbe  walk  was  laid.  If 
there  were  no  other  provision  than  tbe  gen- 
eral description  of  the  sidewalk,  tbe  ordi- 
nance would  not  be  void  as  lacking  In  mat- 
ter of  description,  but  the  agreement  was 
sufficient  to  show  the  meaning  of  the  ordi- 
nance as  to  the  constractlon  of  tbe  cross- 
ings. 

The  ordinance  for  the  sidewalk  on  West 
Main  street  was  passed  October  2,  1899,  and 
contained  an  apparent  mistake  In  the  sise  of 
tbe  brick,  which  were  required  to  be  four 
Inctes  by  four  Inches  by  eight  Inches— not  tbe 
form  of  paving  brick.  The  ordinance  was 
published,  and  was  subsequently  amended  so 
u  to  make  the  description  of  the  brick  two 
Inches  by  four  Inches  eight  inches,  and  the 
amendatory  ordinance  was  published  more 
than  80  days  before  the  construction  of  the 
sidewalk  by  the  city.  It  Is  objected  that  the 
whole  sidewalk  ordinance,  as  amended,  was 
not  again  published.  Counsel  do  not  point 
out  any  requirement  that  an  ordinance  so 
Amended  shall  be  again  published,  or  dte  any 
authority  to  that  effect,  and  we  know  of 
none. 

None  of  tbe  objections  were  sufficient  to 
defeat  the  collection  of  the  tax,  and  tbe  court 
erred  In  sustaining  them. 

The  Judgment  is  reversed,  and  the  cause 
remanded.  Berersed  and  remanded. 


(20e  111.  UB) 

POOTE  T.  lAKE  COUNTY. 

(Sopreme  Court  of  Illfnolfl.    Dec.  16,  1903.) 

COUNTY  TREASURER— DUTIES— COMPENSATION 
—DUTIES  AS  SUPERVISOR  OF 
ASSESSMENTS. 

1.  Act  Feb.  26.  1888  (Hard's  Rev.  St.  1889^ 
p.  1444,  c.  120,  I  2i,  provides  that  in  counties 
of  less  than  121M)00  tne  connty  treasurer  shall 
be  ex  offldo  sopervlsor  of  assessments;  that  he 
shftll  have  an  office  furnished  by  the  couaty 
board,  which  lie  aba])  keep  open  during  sped- 
fled  boQis;  and  that  he  may  appoint  deputies 
and  clerks,  whose  compensation  shall  be  fixed 
bv  the  couDty  board  and  paid  by  the  county. 
Beld,  that  the  statute  did  not  create  a  new 
office,  so  as  to  entitle  the  county  treasurer  to 
compensation  for  his  duties  pertormed  under 
tbe  statute;  the  term  "ez  ofBcIo"  Implying 
that  the  county  treasurer  shall  be  supervisor  of 
assessments  by  virtue  of  his  office  as  county 
treaaurer,  and  as  appurtenant  thereto. 

Appeal  from  Appellate  Court,  Second  IMb> 
trlct 

Action  Anna  F.  Foote  against  Lake 
coonty.   From  a  Judgment  ot  tbe  Appellate 


Court  aiHrmlng  a  judgment  In  favor  of  de- 
fendant, plalutlfT  appeals.  Affirmed. 

R.  W.  Coon,  for  appellant  S.  Delano  Tal> 
cott,  State's  Atty.  (Leslie  P.  Hanoa,  of  coun- 
sel), for  appellee. 

CARTWKIGHT,  J.  On  September  23. 
1808,  the  county  board  of  Lake  county  fixed 
the  salary  of  the  county  treasurer  of  aald 
county  for  the  term  beginning  on  tbe  first 
Monday  of  December,  1898,  at  ?1,500  per  year 
and  necessary  clerk  hire.  John  M.  Foote 
was  elected  to  said  office  at  the  Novembei 
election,  1898,  and  entered  upon  tbe  duties 
thereof  on  the  first  Monday  of  December 
of  said  year.  He  continued  to  bold  tbe  of- 
fice and  perform  Its  duties  until  his  death,  on 
April  27,  1901.  During  that  time  he  filled 
the  office  and  performed  tbe  duties  of  super- 
visor of  assessments  of  said  county  in  pursu- 
ance of  tbe  provisions  of  tbe  act  entitled  "An 
act  for  tbe  assessment  of  property  and  pro- 
viding the  means  therefor,  and  to  repeal  a 
certain  act  therein  named,"  In  force  July  1, 
1898.  Kurd's  Rev.  St  1890,  p.  1444,  c.  120. 
After  his  deatb,  appellant,  Anna  P.  Foote, 
executrix  of  his  will,  presented  to  the  county 
board  a  claim  against  the  county  for  51,203.- 
34  for  his  salary  as  supervisor  of  assessments 
during  the  time  he  filled  that  office.  The 
county  board  allowed  ?425  of  the  claim,  and 
disallowed  the  balance.  An  appeal  was  tak- 
en to  tbe  circuit  court  and,  a  jury  having 
been  waived,  tbe  case  was  tried  by  the 
court  Plaintiff  introduced  evidence  that  the 
services  performed  by  John  M.  Foote  as  su- 
pervisor of  assessments  were  reasonably 
worth  from  |500  to  $600  per  year.  Defend- 
ant offered  no  evidence,  and  plaintiff  then 
tendered  to  the  court  the  following  proposi- 
tions, and  asked  the  court  to  hold  the  same 
as  tbe  law: 

"The  court  holds  as  a  proposition  of  law 
that  *An  act  for  the  assessment  of  property 
and  providing  a  means  therefor,  and  to  repeal 
a  certain  act  therein  named,'  approved  Feb- 
ruary 25,  1898,  created  and  provided  a  new 
office  designated  as  supervisor  of  assess- 
ments, with  duties,  obligations,  and  compen- 
sation as  therein  named,  and  tbe  duties  and 
obligations  were  not  simply  added  duties  to 
tbe  office  of  county  treasurer. 

"The  court  holds,  as  a  proposition  of  law, 
that  tbe  office  of  supervisor  of  assessments 
created  by  the  act  of  1898  Is  an  office  with  a 
salary  attached  to  It  payable  out  of  tbe 
county  treasury;  and  auch  salary,  unless  oth- 
erwise agreed  upon,  Is  a  reasonable  compen- 
sation for  tbe  duties  and  services  required 
by  tbe  law  creating  tbe  office." 

The  court  refused  both  of  tbe  propositions, 
and  plaintiff  excepted.  The  claim  was  «11s- 
allowed  by  the  court,  and  judgment  was  en- 
tered against  the  plaintiff  for  costs.  The 
plaintiff  sued  out  a  writ  of  error  from  the  Ap- 
pellate Court  for  the  Second  District,  and,  on 
a  review  of  tbe  Judgment  by  that  court  U 
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was  afilrmed,  and  a  cerUflcate  of  Importance 
waa  granted,  under  wblcb  It  was  tuongbt  to 
tbls  court  by  appeal. 

The  queetlona  of  law  In  the  caae  arise 
from  tbe  refnsal  of  tlie  above  ^positions  of 
law  by  the  trial  conrt,  and  tb»  exception  of 
the  plaintiff  thereto. 

It  Is  contended  that  the  act  of  1898  for  the 
assessment  of  property  creates  a  new  o£Sce» 
designated  as  ^^upervlsor  of  assessments,'* 
with  dotles,  obligations,  and  compensation 
pertaining  thereto  as  an  ind^endent  office; 
that  the  dntla  are  not  simply  added  duties 
to  the  <^ce  of  county  treasurer;  tbat  the 
office  Is  one  with  a  salary,  payable  out  of  the 
county  treasury;  and  that.  If  the  salary  is 
not  agreed  upon  between  the  officer  and 
the  county  board,  he  may  recover  what  the 
services  are  reasonably  worth.  The  county 
board  had  fixed  the  eompensatlan  of  John 
M.  Foote  as  county  treasurer  after  the  act  of 
1898  waa  In  force,  and  before  his  election; 
and  If  that  act  does  not  create  a  new  office, 
but  merely  annexes  new  dutlea  to  the  exist* 
ing  office  of  county  treasurer,  there  could  be 
no  recovery  In  the  case.  Section  lb  of  arti- 
cle 10  of  tbe  Constitution  requires  the  coun- 
iy  board,  except  aa  provl^d  in  a  previous 
section  relating  to  Cook  county,  to  fix  the 
compensation  of  all  ooun^  officers,  with  the 
amount  of  their  necessary  clerk  hire,  sta- 
tionery, fuel,  and  other  expenses,  and  pro* 
vldes  that  tbe  compensation  of  no  officer 
shall  be  increased  or  diminished  during  bis 
term  of  office.  Section  38  of  chapter  34  of 
our  atattttea  (Hurd'a  Rev.  St  1899,  p.  494) 
provides  that  the  time  to  fix  the  compensa- 
tion of  county  officers  whose  compensation  Is 
to  be  fixed  by  the  county  board  shall  be  at 
the  meeting  of  such  board  next  before  the 
election  of  such  officer  whose  compensation 
Is  to  be  fixed,  or  tiie  next  regular  or  special 
meeUug  to  be  held  thereafter.  In  this  case 
the  compensation  of  tbe  county  treasurer 
was  fixed,  in  accordance  with  the  statute,  at 
the  meeting  preceding  the  election,  and  It 
covered  his  entire  compensation  for  dutlea 
performed  by  virtue  of  his  office  of  county 
treasurer.  Section  2  of  the  act  of  1S98  pro- 
vides tbRt  in  countira  under  township  organ* 
Isation,  of  less  than  125,000  Inhabitants,  the 
county  treasurer  shall  be  ex  officio  supervlaor 
of  assesamenta  In  bis  county;  that  ha  ahall 
have  a  suitable  office,  to  be  provided  and  fur- 
nished 1>y  the  county  board,  which  be  sliall 
keep  open  during  certain  Q)eclfied  iiours;  and 
tliftt  lie  may,  with  the  advice  and  consent  of 
the  county  board,  apptdnt  necessary  depu- 
ties and  clerks,  tbelr  compensation  to  be  fix- 
ed by  the  county  board  and  paid  by  the  coun- 
ty. Hurd's  Rev.  St.  1899,  p.  1444,  c.  120,  I 
296.  As  supervisor  of  assessments,  he  Is 
charged  with  certain  duties  by  the  act,  and 
te  required,  before  he  enters  upon  the  duties 
of  his  office,  to  give  a  bond,  with  sureties, 
and  to  toke  and  subscribe  an  oath  to  dls- 
cbarge  the  duties  of  the  office.  Section  46  of 
the  act  contains  tbe  followtog:  "The  salary 


of  the  county  assessor,  supervisor  of  assess- 
ments, and  members  <k  the  board  of  assess- 
ors and  IXMrd  of  levlew  jAall  all  be  paid 
out  of  the  coun^'  treasury  on  bills  duly  cw- 
tifled  and  approved  by  the  county  board." 
Hurd's  Rev.  St.  1899,  p.  1455.  e.  120.  |  840. 

We  think  It  dear  that  the  act  of  1898  did  not 
create  a  new  office,  ^e  provision  Is  Uiat  'the 
county  treasnrer  diall  be  ex  ofllcio  supervisor 
of  assnsments  in  bis  county.  The  term  "ex 
officio"  implies  that  the  county  treasnrer  shall 
be  suporvlsor  of  assesanents  from  or  by  virtue 
of  bis  office  aa  county  treasnrw,  and  as  apper- 
taining to  sijcb  office.  His  antbortty  to  act  as 
supervisor  of  assessmenti^  under  the  stotut^ 
is  derived  from  Ms  official  character  as  county 
treasurer;  and  the  dudes  of  ai^terrisor  are  an- 
nexed to  his  official  position  as  a  consequence 
Qiereof,  without  any  other  appototment  or  an- 
0iorlty  than  that  conferred  by  the  office  of 
county  treasnrer.  By  Uie  revenue  act  of  1846 
(Rev.  St  1846,  p.  441,  c.  89.  I  27)  It  Was  pro- 
vided that  the  sheriff  of  eadi  county  should  be 
ex  officio  the  collector  of  taxes;  and  It  waa 
decided  to  Wood  r.  Gook,  31  111.  271.  tbat 
thereby  it  became  one  of  the  duties  of  the 
sheriff  to  collect  the  taxes;  that  the  law  sim- 
ply imposed  the  duties  of  collector  upon  the 
sheriff,  and  the  fact  be  was  required  to  give 
an  additional  bond  to  secure  the  performance 
of  the  new  duties  did  not  change  the  character 
of  the  office.  Section  144  of  the  act  of  1872 
for  the  assessment  of  property  and  the  lev^ 
and  collection  of  taxes  provides  tbat  the  treaa^ 
orera  of  counties  under  township  organisation 
shall  be  ex  officio  county  collectors  of  their  re- 
spective counties;  and  to  miginn  v.  People^ 
76  IlL  548,  It  was  decided  tiiat  no  new  office 
was  thereby  created,  but  tiiat  new  duties  were 
Imposed  upon  existing  officers,  who  were  re- 
quired to  ^ve  new  bonds  for  the  perfiamance 
of  additional  duties.  It  was  thoefore  held 
tbat  an  allowance  of  compensation  to  a  county 
treasurer  necessarily  tocloded  the  duties  per- 
fonned  by  him  as  collector.  It  is  true  that 
one  person  may,  to  Hie  absence  of  any  pro- 
hibition, bold  two  offices,  and  tbat  the  lan- 
guage of  an  act  may  ^ow  that  such  was  the 
legislative  totent  That  was  tlie  case  to  Peo- 
ple V.  Llpi^cott,  67  HL  SS3,  where  the  coorc 
passed  upon  tlie  act  of  January  29,  1869  (Fob.. 
Laws  1869,  p.  4S),  requiring  circuit  indges  to 
observe  defecto  and  mnlsdona  to  tlie  statutes 
and  repOTt  tbe  same,  with  tbedr  views  aa  to 
amendmmts,  and  to  prepare  bills  to  conform* 
Ity  with  such  views.  The  duties  Imposed 
by  that  set  were  not  Judicial  or  pertatoing  to 
the  office  of  circuit  judge,  and  it  was  held 
ttiat  the  designation  of  tlie  circuit  judges  as 
commtodonm  for  the  revision  of  tbe  laws 
was  merely  descripUo  personte.  They  were 
not  required  to  po^orm  such  duties  ex  officio, 
as  pertaining  to  the  office  of  circuit  jndge, 
while  to  this  case  Qie  language  indicates  that 
the  new  duties  merely  resulted  from  holdtog 
the  office  of  county  treasurer.  The  assessment 
and  collection  of  taxes  both  relate  to  the  rev- 
enue, and  are  totlmately  connected  wlt2i  each 
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other.  They  are  but  dtfferoit  at^  In  Qie 
■tatutoiT  sfdiftine  of  taxation. 

There  belog  no  new  office,  the  compensation 
And  by  the  county  board  Included  payment 
ft>r  all  the  doUea  prescribed  for  the  county 
treasorer  aa  euperrlsor  of  assessments  tinder 
the  act  (tf  1898.  Wbaterer  salary  or  com- 
pensation John  M.  Foote  was  entitled  to  nn- 
dtt*  the  act  of  1898,  or  any  of  Its  provisions, 
vas  Included  In  the  compensation  so  fixed  as 
county  treasurer.  We  conclude  the  court  was 
Hght  In  refusing  the  proposftions  of  law, 

Ihe  judgment  of  the  Appellate  Court  i»  af- 
flnned.  Judgment  affirmed. 


(308  ni.  5S) 

BEOKSR  T.  BGOKBR. 

(Bupreme  Court  of  UltDois.    Dec.  16,  1908.) 

WILLS-CONSTRUCTION— FEB— LIMITATION. 

1.  Where  a  testator  devised  all  bis  realty  to 
his  wife,  and,  with  the  exception  of  certain  spe- 
cific bequests,  bequeathed  to  her  all  his  person- 
alty, declaring  that  she  was  to  have  full  charge 
of  the  estate,  without  any  restriction  of  any  oa- 
tore,  a  further  provision  that  she  was  never  to 
marry  again,  and  that.  If  she  did,  his  estate 
was  to  be  divided  equally  between  her  and  his 
brothers,  did  not  reduce  toe  fee  theretofore  given 
to  a  life  estate. 

Appeal  from  Circuit  Court,  Peoria  County; 
T.  M.  Green,  Judge. 

Action  by  Edward  Becker  against  Uzsle 
Becker.  From  a  Judgment  for  defendant 
plaintiff  appeals.  Affirmed. 

Ellwood  A  M«ek  (Nicholas  Michaels,  of 
counsel),  tor  appellant  Arthur  B;eithl<gr.  for 
mppelle& 

BOGGS,  jr.  A  general  demurrer  presented 
to  a  blU  ta  chancery  filed  by  the  appellant, 
praying  for  partition  of  certain  real  estate 
of  which  one  William  H.  Becker  died  seised, 
was  sustained,  and  a  decree  entered  dluniaa- 
Ing  the  bUl  at  the  cost  of  the  complainant 
Bald  'William  H.  Becker  departed  this  llf« 
April  1,  1901,  leaving  the  following  hist  will 
and  testament: 

"1  p.  m.,  Peoria,  Illlnds,  July  80,  1897. 

"This  la  my  bst  and  only  will  that  I  have 
made  up  to'thls  date.  I  wish  to  leave  all 
of  the  building  known  as  the  Niagara  build- 
ing, aU  of  the  mortgages,  notes  and  stocks, 
borses,  carriage,  buggy  and  cart  all  of  the 
fnmltnre  in  onr  home,  also  all  furniture, 
I^no,  lodgwoom  furniture,  two  large  pictures 
and  grlllwork  In  Elks*  lodgraooms,  on  the 
•erenth  floor  Niagara  building,  to  my  wife, 
Uazle  Becker. 

"I  wish  to  ifln  to  George  Becker,  my 
brother,  of  Terre  Haute,  Indiana,  the  sum 
ta  9500;  Edna  Smith,  of  West  Ohaay.  N.  X.. 
9ES00;  Edward  Becker,  of  Chicago,  HI.,  91.000; 
to  Austin  F.  Johnson,  of  Peoria,  Til.,  fSO,  and 
to  Smile  Becker,  residence  unknown,  the  sum 
of  95. 

'*My  wife,  Llszle,  to  have  full  charge  of 
my  estate  after  my  death,  without  any  re- 
strictions of  any  nature.   My  wife,  Lizzie, 
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never  to  marry  again,  and  If  she  does,  my 
estate  to  be  divided  equally  between  my 
brothers,  George  Becker  and  Edward  Becker, 
and  my  wife,  Llxde  Beqker. 

"Signed  at  1:80  p.  m.  on  this  80th  day  of 
July,  1867.  W.  H.  Becker.   [Seal  J* 

There  Is  no  aUegatlon  In  the  bUI  that  the 
widow  has  remarried. 

The  theory  of  the  Ull  Is  that  under  a 
proper  construction  of  the  wlU,  the  htst  clause 
thereof,  placing  a  restriction  on  maiTlage'by 
the  widow,  and  providing  for  the  devolution 
of  the  title  to  the  property  In  the  event  of 
her  remarriage,  has  the  effect  In  law.  of 
limiting  the  estate  taken  the  widow  nn* 
der  the  will,  that  otherwise  might  have  been 
a  fee  simply  to  a  Ufe  estate,  except  In  the 
one-third  Interest  with  which  the  will  pro- 
vided  she  should  be  Invested  In  case  of  her 
remarriage,  and  that  appellant,  as  devisee 
under  said  final  clause,  Is  Invested  with  a 
one-third  Interest  subject  to  the  life  estate 
of  the  widow.  The  chancellor  did  not  err  In 
refusing  to  accept  this  as  the  [voper  con- 
struction of  the  wilL  The  first  clause  of 
the  wdl,  if  standing  alone,  is  clearly  sufficient 
to  Invest  Lizzie,  the  widow,  with  an  absolute 
estate  in  fee  simple  In  the  real  estate.  It 
contains  no  technical  words  of  Inheritance, 
but  since  the  adoptlMi  of  section  18  of  our 
conveyance  act,  such  words  are  not  necessary 
to  the  creation  of  a  fee.  This  clause  Is.  how* 
ever,  to  be  construed  with  the  final  clause  tu 
the  will,  and  the  estate  devised  determined 
from  the  consideration  of  both  clauses.  Sae- 
ger  V.  Bode,  181  111.  514.  65  N.  E.  129. 

The  growing  tendency  of  courts  has  be- 
come a  settled  poUcy  to  adopt  the  construc- 
tion of  a  will  that  wUl  give  an  estate  of  ln> 
herltance  to  tiie  fllrst  devisee  unless  other 
limiting  or  quall^jig  clauses  In  tlie  will  dis- 
close clearly  and  unequivocally  that  it  was 
the  Intention  of  the  testator  to  limit  or  quali- 
fy the  estate  granted.  Wh«a  this  will,  in  all 
its  parts»  Is  read,  the  intention  of  the  testator 
is  clearly  disclosed.  It  was  to  give  to  his 
wife  a  fee-simple  estate,  subject  to  be  de- 
feated as  to  a  two-thirds  interest  therein  If 
she  should  remarry.  The  testetor  deahvd  to 
vest  In  his  wife  an  estate  having  all  of  the 
qualities  of  an  absolute  fee  so  long  as  she 
remained  hla  widow,  and  In  case  of  her  re- 
marriage he  dedred  two-thirds  at  that  estate 
to  vest  in  his  brothers.  George  and  the  ap- 
pellant Edward.  No  nde  of  law  exists  to 
prevent  the  accomplishment  ot  such  wishes 
of  the  testator.  In  TTnderimi  on  Wills  (sec- 
tion GOT),  It  is  said:  "No  rule  of  law  pre- 
venta  the  testatw  from  giving  ba  a  fee 
simple  in  Uen  of  dower,  which  shall  be  de- 
feasible and  shall  go  to  others  on  her  re- 
marriage. Thus,  where  the  testator,  in  gen- 
eral terms,  devises  land  In  trust  to  pay  the 
Income  to  the  widow  for  an  tadefinlte  period, 
without  words  ct  pwpetulty  or  inheritance 
[and  a  fortiori  when  it  Is  to  her  and  her 
heirs],  with  a  proviso  that  If  she  Shall  re- 
many,  the  land  Is  to  go  to  others,  she  takes 
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•  fee  condlttonal  at  commoB  lav*  which  vlll 
be  defeated  by  her  remarriage.  It  she  coo- 
veys  the  fee,  her  grantee  takes  It  also  sub- 
ject to  being  defeated  by  her  remarriage;  bnt, 
if  she  dies  without  having  remarried,  the  fee 
descends  to  her  heirs,  and  the  devise  over  is 
defeated." 

The  estate  taken  hj  the  appellee  widow  Is 
a  fee,  because,  in  the  absence  at  ranarrlage, 
it  wUl  endure  forever  In  her  and  her  heirs. 
The  restriction  against  b&e  remarriage  qnall- 
fles  her  estate,  and  It  is  therefore  a  Qualified 
or  base  fee.  Until  determined  hj  her  re- 
marriage, she  has  the  same  r^ts  and  priv- 
ileges over  the  estate  as  If  it  wwe  a  fee 
fdmple  absolute,  save  that  the  determinable 
quality  of  the  estate  will  follow  any  convey- 
ance thereof  by  her.  Wiggins  Verry  Co.  v. 
Ohio  &  Mississippi  Hallway  Co.,  94  111.  83; 
Lombard  v.  Wltbeck,  173  lU.  896,  51  N.  B. 
61;  Cbapman  v.  Oheney,  191  111.  674,  61  N. 
B.  363;  Gannon  t.  Peterson.  193  XIL  872,  62 
N.  B.  21%  60  L  R.  A.  701:  11  Am.  &  Bng. 
Bncy.  of  Law  (2d  Ed.)  368,  860.  It  did  not 
appear  from  the  bill  that  the  appellant  had 
any  present  Interest  In  the  real  estate.  TbB 
contingency  upon  which  he  may  succeed  to 
an  Interest  In  the  real  estate  has  not  hap- 
pened, and  may  never  happen. 

The  demurrer  was  prop«ly  sustetned.  The 
decree  Is  affirmed.  Deowe  affirmed. 


<206  111.  SG2) 

KNICKERBOOKER  ICB  CO.  v.  BBNETOIX. 

(Supreme  Court  of  Illinots.   Dec.  18,  1903.) 

STREET  RAlLROADa-VEHICLH  APPROACHINQ 
CAR— RIGHT  OF  WAY— ACTION  FOR  PERSON- 
AL INJURIES-INTOXICATION  OF  DEFEND- 
ANT'S SERVANTS  —  MODIFICATION  OF  IN- 
STRUCTION. 

1.  Where  a  street  car  going  at  a  reasonable 
speed  will  reach  a  point  where  its  line  of  travel 
Is  intersected  by  that  of  an  approacliing  Tehicle 
before  the  vehicle  does,  the  street  car  has  the 
right  of  way,  which  those  in  charge  of  the  car 
have  the  right  to  asaume  the  drivers  of  the  ve- 
hicle will  regard:  and  th^  are  not  negligent  in 
failing  to  atop  ue  car  so  aa  to  avou  a  colli- 
sion. 

2.  -In  an  action  for  personal  Injuriea  occasioned 
by  collision  between  a  street  car  and  an  Ice 
wagon  driven  by  intoxicated  persons,  the  de- 
fendant ice  company's  requested  lustructioa  as 
to  the  effect  of  the  intoxication  of  its  servants 
was  modified  by  the  court  adding  that  the  jury 
had  a  right.  In  arriving  at  their  verdict,  to  coh- 
sider  whatever  the  evidence  might  show  as  to 
intoxication.  This  modification  was  criticised 
as  permitting  the  jury  to  consider  the  evidence 
of  intoxication  in  estimating  -  the  amount  of 
damages.  Beld  that,  as  no  punitive  damages 
were  sought,  tbe  ofa}ection  waa  untenable. 

Appeal  from  Appellate  Oourt.  First  District 
Action  by  Bmll  Beaedix  against  thf  Knick- 
erbocker Ice  Company.  Vrom  a  judgment  of 
the  Ai^ellate  Court,  First  DlsWct,  afflrmlng 
a  judgment  for  plaintiff,  defendant  appeala 
Afflnued. 

This  is  an  action  on  the  case,  brought  by 
appellee  in  the  superior  court  of  Cook  coun- 
ty to  recover  damages  for  a  personal  injury 
socaaloned  through  the  alleged  negligence  of 


i^pellant  A  trial  before  a  juy  resulted  In 
a  verdict  for  92,000  in  favor  of  appellee. 
Judgment  was  entered  on  the  vndlct,  and 
an  appeal  was  taken  to  the  Appellate  Court 
ftw  the  First  District,  where  the  judgment 
ot  the  sivei^or  court  was  affirmed,  and  the 
case  la  now  before  this  court  on  appeal  from 
the  Appellate  Court 

Appellee  received  fha  Injuries  complained 
of  in  this  suit  on  May  30,  1900,  In  the  city 
of  Chicago,  while  oigaged  In  the  performance 
of  his  duties  aa  a  street  car  conductor  for 
the  Chicago  Union  Traction  Company.  The 
car  was  running  west  on  North  avenue.  In 
that  dty.  and  wben  about  100  feet  from 
Leavltt  street  an  Intersecting  street  the  ap- 
pellee rang  a  bell  on  the  car  as  a  signal 
to  the  motorman  to  stop  at  Leavltt  street  for 
the  purpose  ot  allowing  passengers  to  get 
(A  the  car.  The  cor  commenced  to  slacken 
speed.  It  had  almost  crossed  the  Intersec* 
tlon  of  tbe  streets,  wben  an  ice  wagon  be* 
l<niglng  to  the  appelant  flrawn  by  two 
horses,  coming  south  on  Leavltt  street,  ran 
Into  the  car,  and  tbe  pole  of  tbe  wagon  stmck 
the  plalntifrB  leg  with  suffident  force  to 
break  it  and  serloua^  Injure  Um.  The  car 
contained  no  aisle  nmnlug  lengthwise,  and 
It  was  necessary  for  appellee.  In  perform- 
ing his  duties  as  conductor,  to  pass  from 
one  end  of  the  car  to  the  olber  along  a  foot- 
board running  outaUe  the  car  Ite  entire 
length,  and  provided  for  that  purpose.  Ap- 
pellee, immediately  prior  to  tbe  time  of  re- 
ceiving the  Injury,  was  on  the  north  foot- 
board of  tbe  car,  with  his  fiice  turned  aoutb, 
collecting  fares.  He  testified  that  he  heard 
the  rumbling  of  a  wagon,  and.  looking  back- 
ward, saw  the  wagon,  about  20  feet  away, 
coming  rapidly  south  on  Leavltt  street  to- 
ward the  car;  that  he  tried  to  jump  foz^ 
ward  out  of  the  way,  but  was  struck  just 
as  he  jumped.  The  evidence  tends  to  show 
that  the  horses  were  being  driven  so  fast 
that  the  driver  was  unable  to  stop  them  in 
time  to  avert  tbe  Injury;  I2iat  jirat  before 
reaching  Leavltt  street,  the  motorman  sound- 
ed a  gong  on  Ibe  car  to  give  warning  of  the 
approaching  car.  and  that  the  car  was  mov- 
ing slowly  when  stmck  by  the  vagim  pole. 
The  wagon  w^hed  8,700  pounds,  and  tbtf  Ice 
It  contained  weighed  2,200  pounds.  Three 
employes  of  appellant  one  of  whom  was 
driving  the  horses,  were  In  tbe  wagm  at 
the  time  It  collided  with  tbe  ear,  and  the 
evidence  tessdM  to  show  that  these  employes 
were  Intoxicated. 

Wilfred  H.  Card  and  Qulnn  O'Brien,  for 
appellant   OemmlU  &  Foell,  for  appellee. 

SCOTT.  J.  (after  stating  tbe  facta).  De- 
fendant below,  at  the  conclusion  of  plaintiff's 
evidence,  and  again  at  the  conclusion  of  all 
tbe  evidence,  moved  the  court  to  Instruct  the 
jury  to  return  a  verdict  for  tbe  defendant. 
Both  motions  were  overruled,  and  appellant 
presents  to  this  court,  as  a  matter  of  law,  tbe 
question  whether  the  evidence  sustaining  the 
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cause  of  the  pl&lntlff  below,  with  the  reason- 
able inferences  to  be  drawn  therefrom,  is  suf- 
fldent  to  warrant  a  verdict  for  the  plaintiff. 

A  conaiderable  portion  of  appellant's  brief 
and  argument  is  devoted  to  establishing  the 
fact  that  either  appellee  or  the  motormaa 
could  have  seen  the  approaching  wagon  and 
stopped,  the  car,  and  thereby  avoided  the  ac- 
cident. It  may  be  conceded  that  this  is  true; 
but  this  fact  does  not  In  any  way  tend  to 
show  that  appellant  was  not  guilty  of  negli- 
gence, or  that  appellee  was  guilty  of  negli- 
gence. As  the  car  approached  the  point 
wbere  the  line  of  travel  it  was  following 
would  intersect  the  line  of  travel  the  ap- 
pellant's team  was  following  tt  was  traveling 
at  a  reasonable  rate  of  sp^ed,  as  sbown  by 
the  evidence.  Traveling  at  tbat  rate  of  speed, 
It  reached  the  intersection  first  There  was 
nothing  to  prevent  appellant's  driver  see- 
ing the  car  and  perceiving  that  It  would 
reach  the  point  of  Intersection  first  Tinder 
these  circumstances  It  was  the  duty  of  the 
driver  of  the  team,  and  not  the  duty  of  those 
In  charge  of  the  car,  to  stop;  and  the  failure 
of  the  driver  to  stop  his  team  under  the  cix^ 
cumstances  la  the  negligence  of  appellant 

A  large  number  of  cases  are  cited  in  ref- 
erence to  the  duty  of  those  In  charge  of  a 
street  car  to  loolc  ahead  as  they  approach 
the  street  crossing,  for  the  purpose  of  avoid- 
ing accidents  to  persons  or  vehicles  using 
the  crossing.  These  are  all  cases  where  the 
street  car  company  has  been  made  defendant, 
and  have  no  application  here.  None  of  them 
go  to  the  extent  of  holding  that  It  is  the  dnty 
of  the  conductor  or  motormau  to  stop  a  car 
for  the  purpose  of  permitting  a  vehicle  trav- 
eling at  right  angles  with  the  car  to  pass 
over  the  intersection  first  when  the  car,  by 
reason  of  its  nearness  to  the  point  of  Inter- 
section, has  the  right  of  way.  The  evidence 
tended  to  show  tliat  Immediately  preceding 
the  collision  the  team  of  the  appellant  was 
traveling  at  a  higher  rate  of  speed  than  was 
the  car.  Those  In  charge  of  the  car  had  the 
right,  however,  to  assume  that  those  In 
charge  of  the  team  would  recognize  the  supe- 
rior right  of  the  car  and  stop  the  team  before 
it  ran  into  the  car.  The  court  properly  re- 
fused the  peremptory  Instruction  to  find  for 
tbe  defendant 

The  only  other  error  presented  was  the 
modification  of  appellant's  ninth  instruction. 
This  instruction,  as  requested,  read  as  fol- 
lows: "The  Jury  are  Instructed  that  the  mere 
fact.  If  It  la  a  fact  that  the  servants  of  the 
ice  company  were  intoxicated,  would  not 
make  the  defendant  liable,  provided  you  be* 
Uere  from  the  evidence  that  at  and  Just  be- 
fore the  time  of  the  accident  said  servants 
were  using  ordinary  care  in  driving  the  team 
In  Question.  And  even  though  you  should 
believe  that  said  servants  were  intoxicated, 
you  should  find  tbe  defendant  not  guilty  It 
yon  also  believe  from  the  evidence  tbat  the 
plaintiff  himself  failed  to  exercise  reasonable 
can  to  prereDt  tbe  accident,  and  that,  U  lie  1 


bad  exercised  such  care,  tbe  accident  would 
not  have  occurred."  The  court  modified  It 
by  adding  thereto  the  following:  "But  lo 
arriving  at  your  verdict  you  have  a  right  to 
consider  whatever  the  evidence  may  show 
as  to  whether  or  not  the  servants  of  tbe  de- 
fendant were  intoxicated,  together  with  all 
the  other  evidence  in  the  case."  Tbe  objec- 
tion made  to  this  modification  is  that  It  tells 
the  Jury  that  in  arriving  at  their  verdict 
they  may  consider  the  evidence  of  intoxica- 
tion. This  is  said  to  be  too  broad;  that  the 
Instruction  at  least  should  do  no  more  than 
advise  the  Jury  that  in  determining  defend- 
ant's liability  they  bad  a  right  to  consider 
the  evidence  on  that  subject  the  reasons  as- 
signed being  that  determining  tlie  amount  of 
damages  to  be  allowed  was  a  part  of  tbe  pro- 
cess of  arriving  at  a  verdict,  and  that  the 
jury  were  therefore  Improperly  told  that  they 
might  consider  the  evidence  of  Intoxication 
of  appellant's  driver  in  fixing  the  amount  of 
damages.  If  this  were  a  case  In  which  puni- 
tive damages  had  been  claimed,  we  can  see- 
that  this  Instruction  might  have  this  effect; 
butacareful  examination  of  the  record  shows 
that  It  was  tried  by  both  sides  on  the  theory 
that  the  Jury  could  award  to  the  plaintiff 
only  tbe  actual  damages  sustained  by  him. 
So  far  as  appears  from  the  record,  the  ques- 
tion of  punitive  or  vindictive  damages  was 
not  suggested  in  the  course  of  the  trial.  We 
do  not  think,  imder  these  circumstances,  tbat 
the  Jury  would  understand  from  this  Instruc- 
tion, as  modified,  that  they  were  authorized 
to  Increase  the  amount  of  their  verdict  If  the; 
found  frcmi  the  evidence  that  appellant's  driv- 
er was  Intoxicated.  While  the  consideration 
of  the  evidence  on  the  subject  of  Intoxica- 
tion might  well,  by  the  language  of  the  in- 
struction, have  been  limited  to  tbe  delibera- 
tions of  the  Jury  in  determining  defendant's- 
llnblUty,  we  do  not  think  the  Jury,  under  the 
circumstances  of  this  case,  could  have  given 
It  any  weight  in  fixing  the  amount  of  their 
verdict 

The  Judgment  of  the  Appellate  Ootut  wia 
be  affirmed.  Judgment  affirmed. 


(205  lU.  694) 

PBOPLS  ex       SMITH,  Treasurer,  T.  CHI- 
OAGO  A  A.  BY.  CO. 

(Supreme  Oonrt  of  nUnols.  Dee.  16,  1903.) 

TAXATION  —  BRIDGE  TAXES  —  EXTRA  ASSESS- 
HBNT  —  BOARD  OP  AUDITORS  —  CONEBNT  - 
STATUTORY  REQUIREMENTS— COMPLIANCE, 

1.  The  statnte  entitled  "Roads"  (section  1  i. 
as  amended  1901  (4  Starr  &  C.  Ann.  St.  10O2. 
p.  1130,  c.  121,  par.  6),  provides  that  if.  In  the 
opinion  of  the  highway  commissioners,  a  ffreat- 
er  levy  than  60  cents  on  each  SlOO  of  property 
Is  needed,  they  may  certify  the  same  to  the 
board  of  town  auditore  and  the  assessor,  and 
with  the  consent  of  a  majority  of  them  in  writ- 
ing, "definitely  and  specifically  directing  the 
particular  ptfTpose  for  which  the  same  shall  be- 
applied,"  an  additional  levy  at  a  certain  rat^ 
may  be  made.  Section  14  prior  to  tbe  amend- 
ment authorized  the  commissioners.  If  In  their 
opioum  a  greater  levy  was  needed,  "in  view  of' 
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some  contlDsrency,"  to  certifv  the  same  to  the 
board,  and  authorized  the  additional  levy  it  a 
majority  of  them  shoold  consent  in  writiag. 
Beld,  that  a  certiBcate  and  consent  referring  to 
sn  additional  levy,  "in  view  of  the  contingencj 
of  floods,  that  building  and  repairing  bridees,'* 
was  Insufficient  to  authorize  the  additional  leyy. 

App«I  from  McLean  CSounty  Oonrt;  B.  A. 
Rossell,  Judge. 

Objections  by  fbe  Cblotgo  &  Alton  Rail- 
road Company  to  the  application  "by  the  peo- 
ple, on  the  relation  of  the  treasurer  of  Mc- 
Lean county,  for  judgment  against  objector's 
property  for  road  and  bridge  taxes.  From  a 
Judgment  sustaining  the  objection,  the  treas- 
urer  appeals.  Affirmed. 

Welty,  Sterling  &  Whltmore,  for  appellant. 
F.  D.  Tracy  and  A.  B.  DeMange,  for  appellee. 

BOGGS,  J.  The  appellee  company  filed  ob- 
jections to  the  application  of  the  treasurer  of 
McLean  county  for  Judgment  against  Its 
property  for  all  road  and  bridge  taxes  lerled 
In  the  town  of  Lexington  for  the  year  1002 
above  the  levy  of  60  cents  on  each  $100!. 
The  objections  were  sastalned,  and  the  trea»- 
nrer  has  appealed. 

The  amount  which  may  be  levied  for  road 
and  bridge  purposes  and  for  outstanding  or- 
ders is  restricted  by  the  provisions  of  section 
13  of  the  statute  entitled  "Roads,"  etc.,  to 
60  cents  on  each  $100  of  taxable  property. 
Section  14  of  the  same  chapter,  as  amended 
at  the  session  of  the  General  Assembly  of 
1001  (4  Starr  ft  O.  Ann.  St  1902,  p.  1130, 
c.  121,  par.  6),  authorizes  an  additional  levy 
of  40  cents  on  each  $100  to  be  made  by  the 
highway  commissioners,  and  Is  as'  follows: 
"If,  in  the  opinion  of  the  commissioners,  a 
greater  levy  is  needed,  they  may  certi^  the 
same  to  the  tmard  of  town  auditors  and  the 
assessor,  a  majority  of  whom  shall  be  a 
Quorum,  and  with  tbe  consent  of  a  majority 
of  this  entire  board  given  in  writing,  definite- 
ly and  specifically  directing  the  particular 
purpose  or  purposes  to  which  tbe  same  shall 
be  solely  applied,  an  additional  levy  may  be 
made  of  any  sum  not  exceeding  forty  cents 
on  the  $100  of  taxable  property  of  the  town. 
If  the  commissioners  shall  use  any  part  of 
the  funds  so  authorized  by  said  written  con- 
sent for  any  other  purpose  than  that  therein 
specified  without  the  further  written  consent 
of  said  board,  they  shall  be  deemed  to  have 
illegally  appropriated  the  same,  and  shall  be 
liable  accordingly.** 

Tbe  making  by  a  majority  of  the  body  com- 
posed of  the  board  of  auditors  and  the  as- 
Rcssor  of  the  written  consent  set  forth  in' 
section  14  Is  jurisdictional,  and  a  condition 
precedent  to  tbe  right  to  levy  tbe  tax,  and. 
In  the  absence  of  strict  compliance  with  the 
requirements  of  the  statute  as  to  such  con- 
sent, any  special  road  tax  levied  will  be 
void.  Chicago  &  Northwestern  Railway  Co. 
T.  People,  200  111.  141,  65  N.  Ef.  705.  The 
certificate  of  tbe  highway  commissioners  and 
the  consent  of  the  board  of  town  auditors 
and  the  assessor,  relied  upon  as  authority. 


under  said  section  14,  for  the  additional  tax 
levy  of  40  cents  on  each  $100  of  tbe  property 
of  the  appellee  company  and  other  taxpayers 
in  said  town  of  Lexington,  In  1902,  were  as 
follows: 

"State  of  Illinois,  McLean  Co.,  Town  of 
Lexington,  ss.  Board  of  Com*r8  of  EUgh- 
ways.  It  Is  hereby  certified  to  the  board  of 
town  auditors  and  the  assessor  of  the  town 
of  (lexington,  that  it  Is  the  opinion  of  the 
commissioners  of  highways  of  said  town  a 
greater  levy  than  sixty  cents  on  each  $100  is 
needed  in  said  town  in  view  of  tbe  contin- 
gency floods,  that  building  and  repairing 
bridges,  not  exceeding  one  hundred  cents. 
Given  under  our  hands  this  30th  day  of  Au- 
gust, A.  D.  1902,  WillUm  Edwards,  D.  D. 
Ralston.  Howell  Rowland,  C(»nmiBsioners  of 
Highways." 

"State  of  Illinois.  McLean  Co.,  Town  of 
Lexington,  ss.  It  having  been  certified  to  us, 
tbe  board  of  town  auditors  and  assessor  of 
tbe  town  of  Lexington,  by  the  commisBlanera 
of  highways  of  said  town,  that  a  greater 
levy  than  sixty  cents  on  each  $100  Is  needed 
in  said  town  In  view  of  tbe  contingency  of 
floods,  that  building  and  repairing  bridges, 
consent  is  hereby  given  for  an  additional 
levy  on  the  property  of  said  town  for  tbe 
purpose  aforesaid,  not  exceeding  one  hundred 
cents.  Given  under  our  hands  this  2d  day 
of  September,  1902.  L.  B.  Strayer,  M.  F. 
Bray,  J.  P..  Wm.  N.  McNaught  Board  of 
Town  Auditors.   Joseph  Enoch,  Assessor." 

The  county  judge  correctly  held  the  cer- 
tificate of  consent  of  tbe  board  of  town  au- 
ditors and  the  assessor  did  not  definitely  and 
specifically  direct  the  particular  puri>ose  or 
purposes  to  which  the  levy  should  be  applied, 
as  required  by  said  section  14.  as  amended 
in  1901.  The  d^rtiflcate  of  consent  recites 
that  the  additional  levy  Is  needed  *in  view 
of  the  contingency  of  floods,  that  building 
and  repairing  bridges."  Section  14,  as  It  ex- 
isted prior  to  the  amendment  in  1901,  author- 
ized the  commissioners  of  highways.  If  In 
their  opinion  a  greater  levy  than  60  cents  on 
the  $100  is  needed  "in  view  of  some  con- 
tingency," to  certify  the  same  to  the  board 
of  town  auditors  and  the  assessor,  and  au- 
thorized the  additional  levy  to  be  made  if 
the  board  of  town  auditors  and  the  assessor, 
or  a  majority  of  them,  should  "consent  in 
writing."  The  amendatory  act  required,  not 
that  It  shall  appear  to  tbe  commissioners  cC 
highways  "that  in  view  of  some  contingency" 
an  additional  levy  was  desired,  as  did  the 
prior  act,  but  that  the  levy  should  only  be 
made  for  a  "particular  purpose  or  purposes," 
to  be  definitely  and  specifically  set  forth  la 
the  written  consent  of  the  board,  composed 
of  the  town  auditors  and  the  assessor,  or  a 
majority  of  such  board.  In  view  of  the  stat- 
ute as  It  existed  prior  to  tbe  amendatory  act 
and  the  change  effected  by  the  amendment, 
the  evil  intended  to  be  remedied  by  the  latter 
enactment  Is  unmistakably  manifested.  The 
legislative  intent  In  adopting  the  amendatory 
act  was  to  require  the  andltora  and  the  as- 


Digitized  by 


Google 


lU.) 


COBNINQ  ft  CO. 


>.  T.  WOOIiNBB. 


63 


senor  to  consider  and  determine  that  en  ad- 
ditional levy  was  necessary  Id  order  to  pro- 
Tide  a  special  fund  needed  to  be  expended 
for  tbc  accomplishment  of  some  particular, 
definite  purpose  or  parposea,  and  to  require 
tliat  tbe  auditors  and  the  assessor  should  not 
only  consent,  in  writing,  to  the  levy  of  the 
additional  tax,  but  should,  in  such  written 
coiuent,  definitely  and  specifically  direct  the 
particular  purposes  to  wbicb  the  fund  pro- 
duced by  the  additional  levy  should  be  "sole- 
ly applied."  The  certificate  of  consent  to  the 
additional  tax  states  that  consent  is  given 
"in  view  of  the  contingency  of  floods,  that 
building  end  repairing  bridges."  Tbe  phrase 
not  only  falls  short  of  that  definite  and  spe> 
dfic  direction  as  to  the  pnrposea  of  the  tax- 
ation required  by  the  statute,  but  seems  to 
be  Incomplete,  and.  If  not  momingless,  still 
uncertain  Instead  of  definite,  and  general  In- 
stead of  specific. 

The  Judgment  of  tbe  coiiiit7  oourt  U  ef- 
flrmed.  Judgment  afflrmed. 

(HM  111.  40) 

OCLVBR  T.  B.  R.  ALLSN,  SR.,  MEDIOAL  ft 

BUROICAIi  ASS'N. 

(Sopreme  Court  of  lUlnoIs.  Dec  10.  1008.) 

BBCBmatS-COHPBNSATION— EVIDBNCa— 
APPEAL. 

1.  In  the  absence  of  legislation  regalatlag  the 
compensation  of  a  receiver,  the  coart  appoiot- 
Ing  him  has  the  right  to  determine  his  ccAnpen- 
satkm. 

2.  The  court,  In  fixing  the  amount  of  a  re- 
ceiver'a  compensation,  may.  In  connection  with 
the  evidence  on  the  subject,  take  into  consid- 
eration Its  personal  knowleage  of  the  nature, 
character,  and  value  of  the  services. 

3.  On  appeal  from  an  order  fixinj;  the  oom- 
pensation  to  be  allowed  a  receiver,  the  appellate 
court  will  ordinarily  defer  to  the  judgment  of 
the  court  appointing  the  receiver,  and  not  die- 
tarb  it  unless  manifestly  wrong. 

4.  Where  a  receiver  had  charge  for  about  IS 
months  of  tbe  business  of  a  medical  and  sur- 
gical association,  the  basluess  of  which  was  the 
treatment  of  the  crippled  and  deformed,  and 
disbursed  atwut  $26,000,  and  managed  the  busi- 
ness honestly  and  economically,  an  order  allow- 
ing him  10  per  cent,  on  the  disbursements  aa 
compensation  was  not  so  manifestly  wrong  aa 
to  Justify  an  appellate. court  In  disturbing  it. 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Action  by  Frank  H.  Cnlver  against  the  H. 
Allen,  Sr.,  Medical  ft  Surgical  Associa- 
tion.  From  a  judgment  fixing  plalutifTs  com- 
pensation as  receiver,  he  appesLls.  Affirmed. 

Henry  W.  Leman,  tor  appellant.  SYank 
Lynch,  for  appellee. 

HAND,  O.  J.  This  Is  an  appeal  from  a 
Judgment  of  the  Appellate  Court  for  the  First 
District  affirming  a  decree  of  the  superior 
court  of  Cook  county  fixing  the  compensation 
of  appellant  as  receiver  In  the  case  of  Max 
Frost  against  the  H.  R.  Allen.  Sr.,  Medical 
ft  Surgical  Association.  Tbe  only  evidence 
tMfore  tbe  court  at  the  time  the  compensation 

tL  Ssft  RmsIvws,  vol.  «,  Cent  Dig.  i|  m,  Mfc 


was  fixed  was  tbe  reports  of  the  receiver  be- 
fore that  time  filed  and  the  petition  asking 
tbe  court  to  fix  tbe  rec^ver's  compensation, 
which  on  tbe  bearing  seem  to  have  been  con- 
ceded to  correctly  state  tbe  facts  tber^  set 
forth,  from  wbldi  it  appeared  that  the  appel- 
lant acted  aa  such  receiver  for  about  18 
mouths ;  that  he  bad  devoted  bis  entire  time 
to  the  business  of  the  association;  that  tbe 
busing  of  the  Msodatlon  was  tbe  treatment 
of  the  crippled  and  deformed;  that  be  dls- 
bnraed  926,073.82;  and  that  the  business  of 
the  association  was  euccessfuily.  honestly, 
and  economically  managed  by  tbe  appellant 
He  asked  $5,400  for  commissions,  and  the 
court  allowed  him  $2,607.3S.  or  10  per  cent 
on  the  disbursements. 

The  rule  of  law  governing  this  case  Is  that, 
in  the  absence  of  legislation  regulating  the 
compensation  of  a  receiver,  the  court  In 
which, a  receiver  Is  appointed  has  tbe  right 
to  determine  the  amount  that  shall  be  paid 
to  him  for  his  services;  that  tbe  court.  In 
fixing  a  receiver's  compensation,  may.  In 
connection  with  the  evidence  before  It,  take 
into  consideration  Its  personal  knowledge  of 
the  general  nature  and  character  and  value 
of  tbe  services  alleged  to  have  l>een  render- 
ed; and  that  a  court  of  review  wiU  ordi- 
narily defer  much  to  the  Judgment  of  the 
court  that  made  the  appointment,  and  will 
not  disturb  Its  action  in  fixing  a  receiver's 
compensation  unless  the  decree  is  manifestly 
wrong.  Heffron  v.  Rice,  149  III.  216,  86  N.  B. 
562,  41  Am.  St.  Rep.  271;  Olson  v.  Stat^ 
Bank,  72  Minn.  820,  78  N.  W.  878  ;  23  Am.  ft 
Eng.  Ency.  of  Law  (2d  EM.)  p.  1103;  17 
Ency.  of  PI.  ft  Pr.  p.  848.  We  are  unable  to 
say,  from  the  evidence  found  In  the  record, 
that  tbe  decree  of  the  superior  court  fixing 
tbe  receiver's  compensation  is  manifestly 
contrary  to  the  weight  of  the  evidence.  Tlie 
Judgment  of  the  Appellate  Court  wUl  there- 
fore be  affirmed. 

Judgment  affirmed- 


(206  in.  190) 

GOBNINO  ft  CO.  V.  WOOI^NBR  et  aL 

(Supreme  Court  of  Illinois.   Dec  la  1903.) 

STRKBTS-VACATION-KSTOPPBL-DEDrCATION 
—vast  BT  PUBLIC-BVIDBNCI 
— BUFPICIKNCY. 

1.  Evidence  considered,  and  kdd  to  support  a 
finding  that  a  certain  street  had  been  coostant- 
Iv  used  by  the  public  as  a  public  street  from 
me  time  it  was  platted. 

2.  Where,  after  a  street  Is  laid  out,  and  all 
tbe  lots  abutting  thereon  are  conveyed  by  metea 
and  bounds,  the  grantees,  though  they  own  all 
the  lands  abutting  on  both  sides  of  such  street, 
cannot,  on  failure  of  acceptance  by  the  proper 
authorities  or  the  pablic  of  the  dedication  of 
such  street,  lay  claim  to  the  fee  thereof. 

3.  Where  a  street  was  by  tbe  original  owner 
designated  on  tbe  plat  with  reference  to  which 
subsequent  lots  and  tracts  have  been  sold,  and 
private  rights  would  be  affected  by  its  vacation 
or  obstruction,  there  is  an  implied  covenant 
that  such  street  shall  be  forever  open  to  the 
public,  and  free  from  any  claim  or  interference 
by  tbe  orifi^nal  owner  and  author  of  tiie  plat. 
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and  those  claiming  nnder  htm,  as  between  him 
or  his  privies  in  estate,  and  those  baying  lota 
on  the  faith  of  such  plat,  or  with  reference 
thereto. 

4.  A  plat  manifesting  an  Intention  of  the  an- 
thor  to  dedicate  to  public  use  the  designateif 
atreeti  thereon,  wheUter  a  good  statutonr  plat 
or  not,  la  sufficient,  as  a  common-law  plat;  to 
estop  snch  original^  owner  and  author  of  the- 
plat,  and  those  claiming  under  him,  from  deny- 
ing or  rescinding  such  dedication,  though  It 
was  not  accepted  by  the  public  authorities. 

6.  Where  one  who  plats  a  tract  of  land,  des- 
ignating streets  thereon,  and  thereby  causes 
others  to  act  on  the  presumption  that  the 
streets  designated  are  to  he  used  by  the  public, 
ho  and  Iiis  privies  in  estate  are  estopped  from 
nfterwards  denying  that  such  streets  are  for 
the  use  of  the  public,  and  claiming  the  right  to 
obr^truct  or  vacate  them  to  the  injnry  of  any 
porRons  who  have  been  led  to  act  on  the  faiu 
of  that  position. 

Appeal  from  Circnlt  Conrt,  Peoria  County; 
T.  N.  Green,  Judge. 

Bill  by  Adolph  Woolner  i«nd  another 
against  Corning  &  Co.  From  a  decree  for 
plaintiffs,  defendant  appeals.  Affirmed. 

Stevens,  Horton  &  Abbott  and  Winslow 
Evans,  for  appellant  Page^  Weed  &  Boss, 
for  appellees. 

RICKS,  J.  This  Im  an  Appeal  from  a  de- 
cree of  the  circnlt  conrt  ot  Peoria  county  en- 
joining and  restraining  the  appellant,  Com- 
ing &  Co.,  from  building  upon  or  otherwise 
obstmctlDg  Liberty  street.  In  Lower  Peoria, 
which  was  laid  out  and  platted  by  Aqullla 
Moffat  in  1^6.  Said  plat  was  duly  record- 
ed, and  a  substantial  copy  of  which  herewith 
follows: 
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In  1857  Moffat  conveyed  olockB  1.  2,  3,  0, 
7.  and  8  to  William  H.  Haskell,  describing 
the  property  conveyed  by  reference  to  the 
plat  In  185S  Haskell  and  wife  conveyed 
part  of  the  premises  so  conveyed  to  him  to 
Edward  J.  Cowell.  Cowell,  shortly  after  ac- 
quiring title  to  such  premises,  subdivided  and 
roplatted  the  south  half  of  block  3  and  all  of 
block  7,  which  plats  are  as  follows: 

Plat  or  South  Halt  or  Block  3. 
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Plat  of  Part  or  Slock  7. 
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Cowell,  in  making  his  plats,  In  no  way 
changed  or  altered  the  streets  Indicated  on 
the  Moffat  plat  He  did,  however,  widen  the 
alley  In  block  8,  and  designated  It  as  Seneca 
street,  and  located  an  alley  midway  between 
that  street  and  Center  street  After  snch 
platting,  Cowell  proceeded  to  sell  the  lots, 
and  In  18G0,  by  two  separate  deeds,  Cowell 
and  wife  conveyed  to  complainant  Christian 
Tuefel,  by  the  name  of  Christian  David,  lots 
11,  12,  16,  and  17  in  Coweirs  subdivision  of 
block  7.  The  grantee  Immediately  entered 
into  possession  of  said  premises,  bollt  upon 
and  Improved  the  same,  and  they  have  ever 
since  been  occupied  by  him  and  his  family 
as  a  homestead. 

On  December  9,  1875,  Aqullla  Moffat  con- 
veyed to  said  complainant  Christian  TnefeL 
by  metes  and  bounds,  a  piece  of  ground  con- 
taining nbout  12  acres,  nod  directly  south  of 
the  southeast  portion  of  bis  plat  of  Lower 
Peoria,  tlie  location  of  wblch  tract,  with  ref- 
erence to  the  Moffat  plat  of  Lower  Peoria,  te 
illustrated  by  the  following  map: 
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At  ttw  time  of  this  pnrdtase  fhrae  wu  not; 
nor  bM  tbere  ever  ilnce  been,  any  way  of 
access  to  It  except  kloug  and  orer  Liberty 
street  Complainant  Tuefel  testified  that 
wben  be  purchased  this  tract  Moffat  told  him 
that  Liberty  street  otended  to  it  and  that 
he  relied  upon  such  statements  In  making 
the  paTcbase,  After  the  purcbaae  of  this 
tract  by  sold  complainant,  he  Inclosed  It 
and  bas  ever  nliice  used  It  for  farming  and 
gardening  purposes,  and  was  accustomed  to 


reaA  said  tnet  from  Us  borne,  in  block  7, 
by  going  along  Hamilton  street  to  Center 
street  thence  along  Center  street  to  Liberty 
street  snd  along  Liberty  street  to  the  land. 
April  26,  1888,  Tuefel  parchased,  from  Sarab 
A.  Bedding^w,  who  claimed  title  by  mesne 
conveyaoces  from  Edward  J.  Gowell,  lot  6 
in  Cowell's  snbdlvlsltm  of  the  south  half  of 
block  8  in  Lower  Peoria.  At  Tarlous  times 
from  1898  to  March,  1901,  the  complnlniint 
Adolph  Woolner  purchased,  from  parties  who 
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elalm«d  title  by  mesne  conTeyances  firom 
GoweU,  lots  4,  6,  2S,  24, 20,  and  26  in  Oowell'i 
■ubdlTlsion  of  tbe  sontb  half  of  block  8  In 
Lower  Peoria. 

The  allegation  of  complalnanta*  bill  that 
Liberty  street  was  kept  open  and  conatantlj 
used  by  tbe  public  from  tbe  time  of  its  plat- 
tins  notll  the  filing  'of  said  tdll  is  supported 
by  the  testimony  of  numerous  witnesses  In- 
troduced by  complainants.  Appellant,  how- 
erer,  contends  that  no  part  of  Liberty  street 
was  erer  opened  and  traveled  as  a  public 
highway.  On  this  point  the  chancellor  found 
"that  said  Liberty  street,  from  the  time  tiie 
same  was  platted  as  i^oiesald,  has  been 
constantly  used  by  the  public  as  a  public 
street,"  and  we  are  inclined  to  tblnk  the  proof 
supports  such  finding.  There  Is  erldence  to 
the  effect  that  as  early  as  1867  there  was  a 
row  of  maple  trees  of  considerable  else  along 
tbe  westerly  boundary  of  blocks  4  and  S  in 
Lqwer  Peoria  <belng  the  easterly  line  of 
Liberty  street),  its  entire  length,  and  coinci- 
dent with  such  row  of  trees  was  a  fence; 
that  at  tbe  same  time  there  extended  a  fence 
along  the  easterly  boundary  of  blocks  3  and 
e  (being  the  westerly  boundary  of  Liberty 
street),  except  at  street  Intersections,  so  that 
the  street  was  fenced  in  Its  entire  length. 
Complainant  Tuefel  testified  that  be  and  his 
family,  at  certain  seasons,  had  traveled  said 
Liberty  street  almost  every  day  from  187S 
to  the  filing  of  the  hill  In  this  case.  One 
M<4droth  testified  he  had  lived  In  the  vicinity 
of  I'Ower  Peoria  for  44  years,  and  is  familiar 
with  the  streets  and  alleys  as  platted  by 
Aqullla  Moffat;  that  said  Liberty  street  has 
been  much  used  and  traveled  by  wagons  and 
otber  vehicles,  and  by  foot  passengers;  that 
complainant  Tuefel  used  said  street  constant- 
ly in  passing  from  hia  homestead  to  the  tract 
of  land  owned  by  him  south  of  said  Liberty 
street;  that  tbere  has  been  a  great  deal  of 
hauling  along  said  street,  and  that  the  clos- 
ing or  obstmctlng  of  said  street  will,  because 
of  the  location  of  their  said  propertlea,  re- 
dound greatly  to  the  Injury  of  complainants. 
Quite  a  number  of  other  wltneasea  testified 
equally  as  strong  as  the  one  Just  cited,  In  fa- 
vor of  complainants,  and  In  support  of  the 
allegations  of  their  bill;  but  we  deem  It 
unnecessaiy  to  dwell  upon  the  testimony,  as 
we  have  previously  stated  that  It  ts  of  such 
character  as  to  amply  support  the  chancellor's 
decree. 

In  June,  188S,  William  B.  Bush  and  Delos 
8.  Brown,  who  claimed  to  have  then  become 
the  owners,  by  mesne  conveyances  from 
Moffat,  of  all  tbe  lands  on  both  sides  of 
Liberty  street,  and  abutting  thereon,  under- 
took to  vacate  Liberty  street  by  executing  a 
deed  of  vacation  thereof;  their  position  being 
that  the  dedication  proffered  by  the  plat  of 
Aquilla  Moffat  had  never  been  accepted  by 
the  proper  public  officials,  or  as  a  matter  of 
fact,  by  tbe  public,  and,  such  being  tbe  case^ 
that  the  lot  owners  having  lots  abutting 
thereon  owned  the  fee  of  tbe  street,  burdened 


only  wlUi  the  oflEer  of  dedication;  Ibat;  tbey 
having  acquired  all  the  lots  abutting  on  said- 
street,  the  fee  thereof  was  In  them,  burden- 
ed as  aforaald,  but  by  such  renunciation 
and  deed  of  vacatloa  such  burdra  was  ranov- 
ed.  While,  under  the  view  we  entertain,  and 
aa  wni  be  expressed  faer^n,  such  contmtlon 
ts  unteniible  in  any  event;  yet  we  may  add, 
In  -passing,  that  such  contention  as  to  the 
acquirement  of  tbe  fee  of  the  stxeet  by  Bnsh 
and  Brown  la  Inaccurate,  for  the  deeds  of 
conveyance  to  Bush  and  Brown  of  a  consid- 
erable part  of  the  property  abutting  on  Ubep> 
ty  street  described  such  property  by  metes 
and  bounds,  and  under  such  descriptions  tbe 
area  of  the  street  was  not  Induded.  So  in 
no  event  ar6  they  In  a  posltlen  to  lay  dalm 
to  the  fee  of -said  street 

On  July  7,  1900,  Delos  6.  Brown  KoA  the 
legal  representatives  of  Bush  made  a  deed  to 
appellant;  Oomtng  &  Co.,  by  metes  and 
bounds,  of  certain  property,  which  included 
Liberty  street  tbrougbont  Its  entire  length, 
and  all  property  owned  by  them  contlguoos 
to  the  west  side  of  said  street.  Shortly  be- 
fore the  filing  of  the  bill  In  this  case,  said 
Coming  &  Co.  began  the  erection  of  a  la^ 
dlatlUery  lymn  that  portion  of  the  property 
conveyed  to  it  which  is  situated  in  block  6; 
extending  tbe  building  over  and  onto  Uber- 
ty  street,  so  fbat  travel  tiiereon  would  be  ob> 
stmctod.  The  location  of  this  building  -was 
afterwards  changed  so  that  tbe  obstruction 
caused  by  It  was  removed,  but  appellant  still 
maintained  and  contended  that  it  had  the 
right  to  obstruct  said  street;  and  It  caused  a 
petition  to  be  filed  with  the  dty  council  of 
the  city  of  Peoria  by  tbe  Peoria  Terminal 
Railway  Company  for  permission  to  lay  side 
tracks  In  Liberty  street,  connecting  with  ap- 
pellants distillery  buildings.  The  petition 
was  granted,  with  tbe  understanding  that 
there  should  be  left  an  open  space  of  32  feet 
for  the  use  of  the  public  on  said  street. 
After  the  beginning  of  this  suit,  appellant 
notified  Its  grantors  of  Liberty  street  to  ap- 
pear and  defend  their  title  to  the  same. 
Tbe  said  grantors  and  their  representatives 
then  presented  a  petition  to  the  chancellor 
requesting  that  an  order  might  he  entered 
permitting  them  to  appear  and  defend  said 
suit,  but  said  petlUon  was  denied. 

Appellant's  contentions  are,  first,  that  the 
plat  of  Aquilla  Moffat,  notwltbstandlog  cer- 
tain patent  deficiencies  therein,  should  be  re- 
garded as  a  good  statutory  plat;  second,  that 
the  conveyances  to  Bush  and  Brown  of  the 
prop^ty  abutting  on  Liberty  street  were  made 
before  any  portion  of  the  territory  included  In 
the  Moffat  plat  had  been  included  within  the 
corporate  limits  of  any  dty,  village,  or  town, 
and  before  Liberty  street  had  been  opened  or 
accepted  by  any  public  authorities,  and  that 
by  reason  thereof  they  took  tbe  title  to  said 
idberty  street  by  virtue  of  the  conveyances  to 
them  of  the  adjoining  property,  burdened  only 
with  the  offer  of  dedication;  third,  that,  by 
reason  of  tbe  deed  of  vacatlfra     miA  Bush 
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and  Brown,  tbe  offer  to  dedicate  was  with- 
drawn, and  said  parties  thereafter  faeld  the 
fee  to  said  street  free  from  any  claim  of  a 
public  highway  therein;  fourth,  that.  In  any 
event,  Llb^ty  street  baring  remained  unopen- 
ed and  unaccepted  by  any  public  autborttles, 
the  right  to  now  open  tbe  same  has  been 
waived;  fifth,  that  the  evidence  does  not  sup- 
port, or  the  bill  allege,  a  highway  by  prescrip- 
tion; and,  rixth,  that  the  chancellor  erroneous- 
ly denied  the  petition  of  the  appellant's  gran- 
tors to  appear  and  deCoid  appellant* ■  title  in 
this  suit 

Under  our  view  of  the  law  applicable  to  this 
case.  It  is  unnecessary  for  as  to  discuss  tbe 
various  contentions  of  appellant,  or  to  deter- 
mine whether  the  plat  of  Aqnilla  MofiTat  to 
Lower  Peoria  can  be  held  to  be  a  compliance 
with  the  statute.  As  we  regard  it,  tbe  vital 
point  to  be  determined  in  this  case,  and  those 
of  similar  import,  is  whether  tbe  alleged  street 
wtilch  is  sought  to  be  vacated  or  obstructed 
was  by  the  original  owner  designated  upon 
tbe  plat  with  reference  to  wbfcb  subsequent 
lots  and  tracts  have  been  sold.   If  so,  where 
private  rights  may  be  affected,  and  as  between 
tlie  anttaor  of  such  plat,  or  his  privies  in  es- 
tate, and  those  buying  lots  upon  the  faith  of 
mcb  plat,  or  with  reference  thereto,  there  is 
an  implied  covenant  that  such  designated 
•treet'or  public  way  shall  be  forever  open  for 
such  purposes,  and  free  from  any  claim  or  ta- 
terference  by  the  orl^nal  owner  and  anther 
of  the  plat,  and  those  claiming  uivler  blm. 
Whether  tbe  plat  of  AqnlUa  Itfoffat,  In  this 
case,  could  be  held  to  be  a  good  statutory  plat 
or  oot,  It  was,  at  least,  su£Elclent  to  constitute 
a  common-law  plat,  and  to  manifest  an  Inten- 
tion of  tbe  author  to  dedicate  to  public  use  tbe 
designated  streets  thereon,  which  is  sufficient 
to  estop  such  original  owner  and  author  of  the 
plat,  and  those  claiming  under  him,  ^m  de- 
nying or  rescinding  such  dedication,  whether 
It  was  so  accepted  by  the  public  authorities 
of  tbe  village  or  municipality  or  not  In 
Marsh  v.  Village  of  Falrbury,  168  111.  401,  45 
N.  E.  236,  we  said  (page  407,  163  III.,  page 
238,  45  N.  E.):  "But  to  ctmnectlon  with  these 
public  rights,  those  who  purchased  lots  front- 
ing on  this  park  took  with  reference  to  the 
plat  and  had  an  appurtenant  right  therein, 
which  was  their  own  property,  as  a  right  ap- 
pnrtenant  and  that  was  to  have  the  streeto 
and  block  10  remain  open  tor  pnbllc  use.  The 
vendor,  or  those  privy  to  his  title,  would,  by 
his  acts  In  platting  and  selling  lots  by  tiila 
plat  be  estt^ped  from  inclostog  block  10  as 
tRivate  gfounds.    Bnch  being  the  case,  the 
question  as  to  whether  or  not  the  village  ao- 
tborlties  accepted  the  dedication  of  that  block 
would  not  defeat  the  right  of  Individual  pur^ 
cbasen  from  asserting  their  rights  to  have  tbe 
same  open  forever  for  the  use  of  the  pnbllc." 
In  this  case  each  of  the  appellees  Is  the  owner 
of  one  or  more  Iota  in  Cowell's  subdivision  of 
the  sontb  half  of  block  3  in  Lower  Peoria, 
on  the  east  and  west  of  which  subdirlslon  ex- 
tend Colter  and  Seneca  streets,  and  an  alley 


through  the  middle,  all  of  which  open  Into 
Liberty  street  It  seems  but  natural  that  the 
clostog  of  Liberty  street  would  work  mani- 
fest InconTenlenee  and  Injury  to  pnq»rty  so 
sitoated. 

The  several  Iota  and  tracts  of  land  pur- 
chased by  appellee  Tuefel  were  purchased  be- 
fore tbe  pretended  vacation  of  said  Liberty 
street,  and,  according  to  the  undisputed  testi- 
mony, the  12-acre  tract  was  purchased  under 
and  on  the  faith  of  tbe  express  representation 
that  Liberty  street  extended  to  it,  and  by 
means  of  It  the  purchaser  gains  access  to  bis 
land.  While  the  purchase  of  this  tract  be- 
cause of  Its  location  outside  of  the  platted 
territory,  might  not  vest  to  tbe  purchaser  any 
appurtenant  right  to  have  the  totegrity  of  the 
plat  preserved,  yet  It  Is  proper  to  toke  Into 
oonaideration  Its  location  with  reference  to 
Tuefel's  tiomestead  site,  wlilch  is  wlthto  the 
platted  district  aod  was  purctiased  long  an- 
terior to  the  attempted  vacation  of  Liberty 
street;  and  because  of  such  relative  locations 
it  Is  apparent  that  tbe  preservation  of  Liberty 
street  &fl  designated  on  tbe  plat  of  Aqollla 
Moffat  Is  of  espedal  interest  and  value  to 
Tuefel,  and  this  toterest  arose  before  the  ex- 
ecution of  the  deed  of  vacation  referred  to,  as 
Tuefel  was  before  that  time  the  owner  of  both 
these  tracts,  qnd  then,  as  now,  by  their  man- 
agement they  were  Intimately  connected. 

Thus  it  will  be  seen,  both  from  the  sur- 
rounding circumstances  and  the  testimony  of 
the  witnesses,  that  the  proposed  closing  up 
of  Liberty  street  will  work  InconvenieDce  and 
pecuniary  loss  to  parties  purchasing  with  ref- 
erence to  and  on  the  faith  of  the  plat  of 
Aqullla  Moffat  showing  the  existence  of 
Liberty  street  But  .even  if  no  esi)ecial  In- 
convenience or  loss  were  shown,  the  com- 
plainants, who  are  shown  to  have  purchased 
with  reference  to  said  plat,  are  entitled,  un- 
der the  law,  to  demand  that  as  between 
themselves  and  Aqullla  Moffat  and  those 
claiming  under  htm.  the  representotlons  made 
by  said  plat  as  to  the  public  streeto  thereon, 
constituting,  as  they  did,  toducemente  to  pur- 
chasers of  property  to  the  territory  platted, 
shall  not  now,  after  such  purchases  have 
been  made,  be  Impugned  or  held  for  naught 
but  that  the  good  faith  and  verity  thereof 
shall  be  preserved.  As  said  to  Clark  v.  Mc- 
cormick, 174  III.  104,  51  N.  B.  215  (on  page 
174,  174  lU.,  page  219,  61  N.  E.):  "The  ar- 
rangement of  streeto  and  ways  formed  a  part 
of  the  consideration  of  the  purctiase  of  each 
block,  or  part  thereof,  not  only  as  between 
the  original  proprietor  of  the  plat  and  those 
who  purchase  from  him,  but  also  as  between 
all  subsequent  vendors  and  vendees.  Tbe 
original  proprietor  sold  to  his  vendee  the 
rights  and  privileges  of  the  streets,  and  each 
subsequent  vendor  passed  such  rights  to  bis 
vendee.  The  law  implies  mutual  agreements 
between  all  such  parties  that  the  streets  shall 
always  remain  open  for  use  as  platted.  It 
was  not  therefore,  within  the  power  of  the 
petitioners,  as  ownm  of  the  blocks  along  the 
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west  Bide  of  the  street  In  question  (being  but 
a  portion  of  the  blocks  in  the  BUbdlvision), 
to  withdraw  the  dedication  of  the  streets,  aa 
against  the  private  rights  of  any  other  own- 
era  ot  blocks  or  parts  of  blocks  In  the  sub- 
division." Citing  Zearing  t.  Raber,  74  111. 
400;  Barn  t.  City  of  Chicago,  1S6  111.  277, 
26  N.  E.  870;  Clbak  v.  Klekr,  117  III.  643,  7 
N.  E.  Ill;  Town  of  lAke  View  t.  Le  Bahn, 
120  111.  02.  0  N.  E.  269.  And  further,  quot- 
ing from  the  same  case,  at  page  173, 174  III., 
page  218,  51  N.  E. :  "And  the  right  thus  pass- 
ing to  the  purchasers  le  not  the  mere  right 
that  such  purchasers  may  use  these  streets, 
or  other  public  places,  according  to  their  ap- 
propriate purposes,  but  a  right  vesting  in  the 
purchasers,  that  all  persons  whatever,  aa 
their  occasion  may  require  or  Invite,  may  so 
use  them.  In  other  words,  the  sale  and  con- 
veyance of  lots  In  the  town,  and  according  to 
Its  plan,  imply  a  grant  or  covenant  to  the 
purchasers  that  the  streets  and  other  public 
places  indicated  as  such  upon  the  plan  shall 
be  forever  open  to  the  use  of  the  public,  free 
from  all  claim  or  interference  of  the  pro- 
prietor Inconsistent  with  such  use." 

The  insistence  of  appellant  that  by  reason 
of  the  deed  of  vacation  of  its  grantors,  re- 
ferred to  In  this  case,  complainants'  bill  la 
devoid  of  merit,  is  not  tenable,  where,  as 
here,  private  rights  have  been  acquired  which 
would  be  sacrificed  by  such  vacation.  Aa 
said  in  Clark  v.  McCormIck,  supra,  in  speak- 
Ing  of  the  provision  of  the  statute  for  the 
vacation  of  a  statutory  plat,  "Such  statute  ia 
framed  with  a  view  of  protecting  the  rights 
of  all  Interested;"  and,  aa  to  the  nature  of 
the  right  to  have  the  integrity  of  the  plat 
preserved,  acquired  by  those  who  purchase 
with  reference  to  a  particular  plat,  as  set 
out  In  the  previous  quotation,  it  Is  held  to 
be  valuable  and  substantia].  The  principle 
here  applied  Is  only  In  conformity  with  all 
other  transactions  where  one  who  takes  a 
certain  position,  and  causes  others  to  act 
thereon,  ia  estopped  from  afterwards  deny- 
ing or  receding  from  such  position,  to  the 
Injury  of  those  whom  he  has  led  to  act  upon 
the  faith  of  his  position. 

As  to  appellant's  sixth  contention,  viz.,  the 
denial  of  the  petition  of  appellant's  grantors 
to  appear  and  defend  in  this  suit,  though 
more  might  be  said,  we  regard  It  sufflclmt 
answer  to  say  that  this  is  the  appeal  of  Com- 
ing &  Co.  Petitioners  did  not  appeal,  and 
the  rejection  of  said  petition  was  not  a  denial 
of  any  right  belonging  to  Corning  &  Co. 

The  decree  of  the  cirenlt  court  of  Peoria 
county  la  aoatalned.  Decree  affirmed. 


(206  111.  20) 

STANLEY  T.  MABSHAliL. 
(Sapreme  Court  of  Illinois.   Dec.  16,  1S08.) 

CONVEYANCE— REFORMATION— ESTOPPEL 

—EVIDENCE— COSTS. 

1.  Evidence  in  a  suit  to  reform  a  deed  held  to 
•how  that  the  tract  of  land  in  dispute  was  in- 


tended by  all  parties  to  be  iocinded  In  the  deed. 

2.  Under  the  rule  tiiat  the  facts  constltntiiiK 
an  estoppel  Id  pais  mast  be  established  1^  a 
preponderance  of  the  evidence,  evidence  held  in- 
sufficient to  show  that  money  refnnded  by  a 
vendor  of  land  was  the  price  paid  for  the  tract 
of  land  in  dispute,  go  as  to  estop  the  purcbasar 
from  claiming  it. 

3.  The  error.  If  any.  in  a  finding  that  a  ven- 
dor paid  back  a  sum  on  account  of  a  shortage 
reeultins  from  the  omission  of  a  tract  from  the 
deacripuoD  In  a  deed,  and  a  decree  that  the 
sum  be  repaid  to  him,  Is  not  prejudicial  to  him, 
where  he  admits  that  the  tract  shoold  be  in- 
cluded. 

4.  In  a  suit  to  reform  a  deed,  in  which  it  is 
decreed,  adversely  to  defendant's  claim,  that 
the  deed  be  reformed,  and  also  that  complain- 
ant pay  defendant  a  certain  anm.  there  was  no 
abase  of  discretton  in  requiring  two-thirda  ^ 
the  costs  to  be  paid  by  defendant. 

Appeal  from  Circuit  Court,  Henderaoa 
County;  Geo.  W.  Thompson,  Judge. 

Bill  by  R.  Newton  Marshall  against  Wyatt 
Stanley  and  otbera  to  reform  a  deed.  From 
a  decree  in  favor  of  complainant,  defendant 
Wyatt  Stanley  appeals.  Affirmed. 

This  appeal  Is  from  a  decree  of  the  drcnlt 
court  of  Henderson  county  ordering  appel- 
lant, Wyatt  Stanley,  and  hla  wife,  Helen  T. 
Stanley,  to  convey  to  appellee,  R.  Newton 
Marshall,  all  that  part  of  the  northwest  frac- 
tional quarter  of  section  6,  In  township  S 
north,  range  4  west,  that  lies  directly  south 
of  the  southeast  quarter  of  section  82,  In 
township  0  north,  range  4  west,  and  all  of  the 
northeast  fractional  quarter  of  section  C, 
township  8  north,  range  4  vrest,  all  In  Hen- 
derson county,  and.  In  case  of  failure  of 
said  Stanley  and  wife  to  so  convey  said 
premises  within  thirty  days  from  said  de- 
cree, that  the  master  In  chancery,  for  and  on 
their  behalf,  convey  said  premises  to  appel- 
lee. The  decree  orders  appellee  to  pay  to 
appellant,  within  10  days,  the  sum  of  $77.93. 
and  provides  that  appellee  pay  one*tblrd  of 
the  costs  of  this  proceeding;  and  appellant 
two-thirds  thereof. 

The  ori^nar  bill  In  this  cause  was  filed  on 
January  27.  1903.  by  appellee  against  Stan- 
ley and  his  wife,  to  reform  a  deed  made  by 
them  to  appellee  for  certain  real  estate,  and 
to  correct  errors  In  the  description  of  such 
real  estate.  The  bill  charged  that  appellant 
sold  to  appellee,  and  intended  to  convey  to 
him,  with  other  lands,  all  the  northeast 
fractional  quarter  of  section  6,  and  that  part 
of  the  northwest  fractional  quarter  of  said 
section  6  which  lies  directly  south  of  the 
southeast  quarter  of  section  82,  In  town  9 
north,  range  4  west  of  the  fourth  principal 
meridian,  In  Henderson  county.  III.— said  sec- 
tion 6  being  in  town  8,  and  in  the  same 
range  and  county  as  said  section  ;i2— but  that 
the  deed  failed  to  convey  these  two  tracts, 
and  asked  that  It  be  reformed  and  corrected 
so  as  to  convey  them.  The  bill  was  after- 
wards amended,  and  J.  Cecil  Brook  and  John 
A.  Brook  were  made  parties  defendant.  Ap- 
pellant answered  the  amended  bill,  denying 
the.  material  allegations  thereof  so  far  aa 
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tliat  part  of  the  nortbeast  fractional  quarter 
of  section  fi  which  Ue«  east  of  the  public 
bishway.  containing  1.037  acres,  Is  concerned, 
and  admitting  that  In  otbw  respects  the  deed 
shoDld  be  reformed  and  corrected  as  prayed. 
That  part  of  said  northeast  quarter  which 
lies  east  of  tbe  public  highway  is  improved 
by  a  dwelling  bouse,  and  la  the  real  estate 
In  dispute  in  tbls  salt.  App<enant  does  not 
question  the  propriety  of  the  decree  so  far  as 
tt  directs  a  conveyance  of  real  estate  other 
than  the  part  of  said  last-mentioned  quarter 
section  wblch  lies  east  of  the  public  highway. 
To  the  answer,  appellee  filed  a  general  repU* 
cation.  Defendants  John  Brook  and  J. 
CecU  Ktrak  also  answered  said  amended 
bill,  dlsctolmlng  any  interest  in  tbe  land  in 
dispute,  and  averring  that  any  interest  they 
or  either  of  them  may  have  formerly  had  in 
said  premises  had  been  transferred  and  eq- 
uitably assigned  by  them  to  appellee.  The 
cause  was  on  March  4,  1902,  referred  to  the 
master  in  chancery,  and,  in  accordance  with 
the  decree  of  reference,  he  took  the  evidence, 
and  reported  same  to  the  court,  without  find- 
ings. 

Tbe  record  shows  that  lurior  to  March  1, 
1901,  ajvellant  was  the  owner  of  the  follow- 
ing tracts  of  land  In  Henderson  coun^,  IlL: 
Tbe  northwest  quarter  of  tbe  southwest 
quarter  of  section  83,  the  south  half  of  the 
southwest  quarter  of  said  section  83,  and  tbe 
southeast  quarter  of  section  32,  ail  in  town- 
ship 9  north,  range  4  west  of  the  fourth  prin- 
cipal meridian;  also  all  of  section  4;  tbe  east 
60  acres  of  the  southeast  quarter  of  section 

the  northeast  fractional  quarter  of  section 
5,  and  that  part  of  the  northwest  fractional 
quarter  of  section  5  which  lies  directly  south 
of  the  southeast  quarter  of  said  section  32,  all 
in  township  8  north,  range  4  west,  as  shown 
by  the  plat  hereinafter  set  oot  Tbe  record 
further  shows  that  appellant  went  to  see  J.- 
Cecil  Brook  in  regard  to  selling  bis  farm  or 
land,  and  told  him  that  he  wanted  to  sell  out. 
He  priced  tbe  land  to  him  at  $75  per  acre, 
but  Brook,  after  looking  the  land  over  with 
appellee,  told  him  he  could  not  use  all  tbe 
land,  and  that  tbe  price  was  too  high.  After 
this  a  land  agent  from  Kansas  Oity,  by  the 
name  of  Waldock,  with  whom  Stanley  was 
dealing  In  Kansas  real  estate,  carried  on  the 
negotiations  for  Stanley  with  J.  Cecil  Brook; 
tbe  latter  conducting  the  purchase  of  the 
land  for  himself,  John  A.  Brook,  and  B. 
Nev<rton  Maisball.  Tbe  evidence  of  the  pur- 
chasers shows  that  Stanley  stated  to  the 
three  purchasers  that  he  wanted  to  sell  his 
land  or  bis  farm,  and  Stanley  says  the  same 
thing,  In  substance,  although  he  insists  that 
he  gave  them  the  descriptions  -of  the  land 
be  desired  to  sell,  and  did  not  Include  a  de- 
scription of  tbe  tract  In  dispute.  An  agree- 
ment was  reached  by  Waldock  with  J.  Oed) 
Brook,  John  A.  Brook,  and  Marshall  to  pur- 
chase the  land  at  (70  per  acre,  and  a  di- 
vision thereof  was  agreed  on  among  the  pur- 
chasers; Stanley,  however,  not  being  a  par- 


ty to  the  agreement  of  partition,  nor  consoltp 
ed  about  the  division,  he  having  consented 
to  deed  it  in  any  manner  satisfactory  to  tbe 

purchasers. .  Separate  deeds  were  executed 
and  delivered  on  March  1,  1901,  by  Stanley 
to  the  purchasers;  a  banker  named  Kaiser, 
of  Stronghurst,  IlL,  having '  prepared  tbe 
deeds.  The  deed  to  Marshall  described  the 
land  he  was  to  have,  under  the  division 
agreed  upon  among  the  purchasers,  as  fol- 
lows: The  southeast  quarter  of  section  82, 
township  9  north,  range  4  west;  also  tbe 
east  60  acres  of  tbe  southeast  quarter  o'f  sec- 
tion S,  and  the  south  fractional  part  of  the 
northeast  quarter  of  section  5,  containing  13 
acres,  more  or  less;  all  in  township  8  north, 
range  4  west  of  the  fourth  principal  me- 
ridian; containing  233  Acres,  more  or  less, 
A  sectional  map  of  Henderson  county,  con- 
taining township  8  north,  range  4  west,  and 
township  9  north,  range  4  west,  was  shown 
to  the  purchasers  by  Stanley  during  the  nego- 
tiations, and  from  this  map  they  obtained 
tbe  number  of  acres  in  the  farm,  and  agreed 
t^ion  the  division  of  the  land  among  them- 
selves. This  map  was  admitted  in  evidence, 
and  shows  the  number  of  acres  owned  by 
Stanley  to  have  been  717.28,  One  acre  of  this 
was  school  land,  and  was  occupied  by  a 
schoolbouse.  This  acre  was  excluded,  leav- 
ing; 716.29  acres,  according  to  tbe  Hendenxm 
county  map.  Stanley  was  paid  for  716  acres 
at  $70  pet  acre,  and  an  agreement  was  enter- 
ed Into  between  him  and  J.  OecU  Broc^ 
whereby  each  deposited  $250  with  Mr.  Moir 
at  Oqoawka,  with  tbe  understanding  that 
the  land  should  be  surveyed,  and  the  num- 
ber of  acres  ascertained  from  the  survey.  If 
the  land  contained  more  than  716  acres,  tbe 
excess  was  to  be  paid  for  out  of  tbe  deposit 
made  by  Brook,  and,  if  It  contained  less, 
than  716  acres,  tbe  shortage  was  to  be  re- 
funded to  Brook  out  of  tbe  deposit  made  by 
Stanley.  In  accordance  with  this  agree- 
ment, a  survey  was  made  of  the  entire  farm 
about  eight  months  after  the  deeds  were  de- 
livered, and  it  was  therefrom  ascertained  that 
the  farm  contained  715.66  acres,  Including 
the  school  acre.  While  snrveylng.  It  was  dis- 
covered that  the  part  of  the  northwest  quar 
ter  of  section  S  lying  immediately  south  of 
tbe  southeast  quarter  of  section  82  was  not 
Included  in  any  of  tbe  deeds,  but  it  was  In- 
cluded by  the  surveyor  in  the  715.66  acres. 
A  settlement  was  made  between  Stanley  and 
J.  Cecil  Brook  upon  tbe  basis  of  tbe  number 
of  acres  shown  upon  tbe  plat  made  by  the 
surveyor;  Marshall,  however,  not  being  pres- 
ent at  this  settlement.  From  the  715.66 
acres  there  were  deducted  by  Brook  2.037 
acres.  Stanley  claims  that  this  deduction 
was  made  on  account  of  the  school  acre,  and 
that  part  of  the  northeast  quarter  of  section 
6  that  lies  east  of  tbe  road,  which  Is  the 
piece  of  land  in  dispute,  and  which  Stanley 
claims  be  never  sold,  whlie  Brook  testified 
that  tbe  deduction  was  made  on  account  of 
the  school  acre,  and  that  part  of  the  nortb- 


Digitized  by 


Google 


60 


60  NORTHEASTERN  REPORTER. 


west  quarter  of  section  B  that  lies  directly 
south  of  the  Boutbeast  quarter  of  section  32, 
which  was  not  included  in  any  of  the  deeds 
from  Stanley,  but  which  all  parties  agree 
should  hare  been  included  in  the  deed  to 
Marshall.  This  latter  piece  was  not  snrrey- 
ed  by  itself,  and  it  was  not  ascertained  how 
many  acres  it  contained.  The  piece  in  the 
northeast  of  section  6  was  surveyed  by  it- 
self, and  it  was  then  ascertained  that  It  con- 
tained 1.037  acres.  Brook  also  testiSed  that 
at  the  time  of  making  the  settlement  he 
judged  that  both  pieces  contained  the  same 
number  of  acres,  and  that  he  stated  to  Stan- 
ley that  he  was  deducting  1.037  acres  for  the 
piece  in  the  northwest  of  section  5. 

The  following  diagram  represents  sections 
4  and  5  In  township  8  north,  range  4  west, 
and  the  south  half  of  sections  82  and  83  In 
township  9  north,  range  4  west,  upon  which 
the  farm  of  Wyatt  Stanley  was  located.  The 
black  portion  thereof  shows  the  tract  in- 
Tolved  in  this  litigation.  The  acreage  shown 
on  this  plat  is  taken  from  the  sectional  map 
of  Henderson  county,  and  not  from  the  snr- 
vey  which  was  made  after  the  sale  of  tbe 
land: 


4> 

9 


C.6. 
Yah  Do/um 
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It  vrill  be  obserred  that  the  nintfa  half  of 
sections  4  and  S,  measuiing  from  north  to 
soath.  Is  bnt  a  narrow  strip,  and  each  of 
these  half  sections  contains  bat  a  few  acres. 
The  section  line  twtween  sections  S2  and  83 
does  not  form  a  continuous  straight  Une  with 
that  between  sections  4  and  6,  but  Is  furtbor 
west  than  the  line  between  the  two  latter 
sections.  A  road  corresponding  with  these 
section  lines  extends  north  and  south  through 
these  sections,  except  that,  coming  south,  in- 


stead of  turning  on  the  township  line  be- 
tween sections  5  and  83.  and  running  east  to 
the  northeast  comer  of  section  5,  It  runs 
diagonally  from  tbe  southeast  comer  of  sec- 
tion 32  to  tbe  southeast  corner  of  the  north- 
east quarter  of  section  5,  and  cuts  off  a  cor- 
ner of  tbe  northeast  quarter  of  section  5  (tlie 
1.037  acres  In  dispute),  leaving  that  corner 
on  the  east  side  of  the  road.  Instead  of  on  the 
west  side.  The  township  line  and  the  quar- 
ter section  tine  through  sections  4  and  5  ap- 
proach each  other  as  they  are  extended  wear, 
and  tbe  space  between  them  is  greater 
through  section  4  than  through  section  S. 
The  sectional  map  of  Henderson  county,  how- 
ever, shows  that  tbe  road  corresponds  with 
the  section  lines,  and  turns  directly  east  on 
the  township  line  at  the  southeast  comer  of 
section  32,  and  mns  directly  east  to  the 
northeast  comer  of  section  S,  and  turns  south 
at  that  point,  which,  if  correct,  would  have 
placed  all  of  tbe  northeast  quarter  of  sec- 
tion 6,  Including  the  1.037  acres  In  dispute,  on 
the  west  side  of  the  road.  That  part  of  this 
tract  which  was  east  of  the  east  line  of  the 
highway  was  fenced  In  with  the  northwest 
quarter  of  section  4.  At  the  time  of  tbe  sale 
there  was  no  fence  separating  It  from  the 
northwest  quarter  of  section  4,  and  east  of  it, 
on  section  4,  was  a  garden.  It  was  purchas- 
ed by  Stanley  as  a  part  of  a  90-acre  tract  con- 
stituting a  farm.  It  appears  from  the  testi- 
mony of  the  purchasers,  of  Stanley,  and  of 
Waldock,  that  nothing  was  at  any  time  aald 
either  by  Stanley  or  by  Waldock  about  re- 
serving any  part  of  the  land,  or  excepting  this 
piece  from  the  sale.  Seventy  dollars  pw 
acre  was  agreed  upon  as  an  average  price 
per  acre  for  tlie  form.  This  piece  was  never 
particularly  mentioned  during  the  negotia- 
tions, and  was  a  part  of  the  Stanley  farm. 
It  was  not  known  by  the  purchasers,  accord- 
ing to  their  testimony,  that  Stanley  claimed 
to  have  retained  the  ownership  of  that  piece 
nntll  over  eight  months  after  the  deeds  bad 
been  delivered,  and  after  possession  of  the 
farm  (aside  from  tbe  tract  In  dispute,  about 
the  possession  of  which  there  Is  a  conflict  In 
the  evidence)  had  been  surrendered  to  the 
purabasers. 

ApoHos  W.  0*Harra,  for  appellant. 

SCOTT,  J.  (after  stating  the  facts).  It  |s 
earnestly  bialsted  by  appellant  that  the  find- 
ing of  the  decree  that  tbe  tract  of  land  in 
dispute  was  Intended  by  all  partle*  to  this 
transaction  to  be  included  In  the  deed  ta  not 
snpported  by  the  evidence.  It  will  be  (rt>> 
served  from  tbe  foregoing  plat  tnnt  the  land 
in  question  Is  in  the  heart  of  the  farm  which 
vras  owned' by  the  appellant.  Negotiations 
for  the  sale  of  this  land  were  opened  between 
Stanley  and  J.  Cecil  Brook  at  the  home  of 
the  letter's  father.  In  Henderson  eonnty,  near 
the  Stanley  fann.  At  that  time,  according 
to  Brook,  Stanley  desired  and  offered  to  sell 
his  "farm."  Shortly  after  Oils,  J.  Cecil  Brook 
and  appellee  went  to  look  the  farm  ovec;  and 
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both  testify  that  at  this  time  Stanley  offered 
to  sell  the  "farm,"  and  made  no  snggestioii 
abont  reaerring  any  part  thereof.  During 
the  negotiations  Stanley  was  several  times 
at  the  residence  of  the  elder  Brook,  and  there, 
on  at  least  one  occasion,  he  took  the  map  of 
Henderson  county,  and  pointed  out  thereon 
the  land  which  he  owned  and  de^red  to  sell; 
it  being  the  same  land  which  the  foregoing 
plat  shows  that  he  owned.   Stanley  himself 
says  that  when  he  first  went  to  see  John 
Brook,  and  talked  with  him  witb  reference 
to  tiie  land,  he  (Stanley)  showed  him  the  dif< 
ferent  pieces  on  the  Henderson  county  map; 
and,  in  this  connectton.  It  Is  important  to  OD- 
serve  that  the  disputed  tract  la  not  shown  on 
-that  map  as  a  aeparatp  tract,  but  Is  Included 
with  the  remainder  of  the  northeast  quarter 
of  section  6,  as  that  map  em»eoualy  locates 
the  highway  by  showing  that,  coming  south 
to  the  township  line,  it  jogs  straight  east  to 
the  northeast  comer  of  section  5,  and  then 
runs  south  on  the  east  line  of  section  6,  which 
would  throw  this  tract  west  of  the  highway; 
and  this  error  makes  It  appear  that  this  tract 
is  in  no  way  separated  from  the  quarts  aeo- 
tton.   All  parties  agree  that  nothing  was  evef 
said  to  either  purchases'  abont  reserving  or 
excepting  any  of  the  land.  Now,  If  Stanley 
pointed  out  the  various  pieces  he  was  selling 
on  that  map  and  did  not  speak  of  excepting 
or  reserving  any  portion  thereof,  he  must 
have  pointed  out  a  tract  which  on  that  map 
Included  the  small  piece  of  land  involved  In 
this  litigation.   It  Is  true  that  Marsbflll  said 
during  the  negotiations  that  he  was  to  have 
the  land  west  of  the  road,  only,  but  he  also 
says  he  was  to  have  all  tbe  land  in  section  6; 
and  this  Inconsistency,  we  think,  is  explained 
by  the  fact  that  the  Henderson  county  map 
was  used,  and  that,  treating  the  highway  as 
being  correctly  located  thereon,  ail  the  land 
In  section  S  would  be  west  thereof.   Had  the 
highway  been  where  shown  by  that  map, 
then  there  would  have  been  no  Inconsistency 
in  the  two  statements.    But  in  any  event, 
that  Inconsistency  only  went  to  the  way  In 
wbldi  the  land  was  to  be  divided  between 
Marshall  and  tbe  other  two  purchasers.  If 
Stanley  sold  tbe  whole  farm  to  the  three,  and 
Marshall  was  to  have  only  that  west  of  the 
road,  that  east  of  tbe  road  would  be  the  prop- 
erty of  tbe  other  purchasers;  and  as  it  now 
appears  from  the  answer  of  tlie  otber  par- 
ebaaers  that  In  the  division  among  the  pur- 
chasers, in  accordance  with  which  it  was  at* 
tempted  to  have  the  deeda  made,  this  tranrt 
was  to  go  to  Marshall,  that  Inconsistency  be- 
comes Immaterial.   Stanley  himself  testified 
that  when  the  negotiations  were  opened  the 
purcbasers  wanted  to  know  how  much  be 
would  take  an  acre  for  his  land;  that  this 
tract  DOW  in  dispute  was  a  part  of  his  land; 
fliat  lie  quoted  them  a  price  per  acre,  and 
said  nf>thing  abont  any  reservation;  that  aft- 
erward he  directed  Waldock,  the  real  estate 
agent,  to  sell  them  his  farm  or  hia  land  at 
$70  per  acre,  but  that  be  told  Waldock  not 


to  sell  tbe  disputed  tract,  for  the  reason,  as 
he  says,  that  he  might  break  up  some  time, 
and  in  that  event  he  wanted  this  for  a  home- 
stead. Waldock  reached  a  verbal  agreement 
with  the  purchasera,  but  said  nothing  about 
reserving  this  tract,  and  nothing  was  ever 
said  by  either  Stanley  or  his  agent  about  re- 
serving It,  and  each  of  the  purchasers  swears 
that  all  tbe  offers  made  by  both  Stanley  and 
Waldock  were  to  'aell  Stanley's  *'land"  or 
"farm." 

Appellant  says  he  furnished  the  purchasers 
with  tbe  description  of  each  piece  of  the  land 
B^rately,  and  the  evidence  warrants  the 
conclusion  that  J.  Cecil  Brook  furnished  to 
Kaiser,'  who  wrote  the  deeds,  the  descrip- 
tions which  were  written  therein.  The  de- 
scription contained  In  the  deed  to  Harshall, 
which  it  Is  sought  to  correct  so  that  It  will 
convey  all  the  northeast  quarter  of  section  5, 
reads  as  follows:  "The  south  fractional  part 
of  the  northeast  quarter  of  section  No.  G, 
containing  13  aa*es,  more  or  less,"  all  in 
township,  etc.  This  language  Is  r^arded  by 
counsel  tcr  appellant  as  being  significant,  and 
he  Inquires,  why  was  the  word  •'part"  used 
if  it  was  Intended  to  convey  the  entire  quar- 
ter? If  the  deed  contained  no  description 
other  than  this  tme,  It  would  be  void  for  un- 
certainty in  the  description.  It  conveys  ab- 
solutely nothing  in  the  northeast  quarter  of 
section  5.  There  is  no  way  of  fixing  the 
n<H*th  line  of  the  land  which  the  grantor  at- 
tempted to  convey.  The  only  conclusion 
which  can  certainly  be  drawn  from  the  lan- 
giiage*UEed  Is  that  the  parties  sought  to  con- 
vey approximately  13  acres  off  the  south  side 
of  tbe  quarter,  and,  as  the  quarter  section 
contained  approximately  14%  acres,  the  con- 
clusion would  be  that  the  parties  were  at- 
tempting to  convey  practically  all  of  tbe  tract 
in  dispute.  We  do  not  think  that  a  con- 
sideration of  this  language  aids  the  cause  of 
appellant  To  authorize  tbe  reformation  of 
a  deed  between  parties  on  account  of  a  mis- 
take, the  mistake  must  be  that  of  t>oth  par- 
ties, and  must  be  proved  by  clear  and  satis- 
factory evidence.  Oleary  v.  Babcock,  41  111. 
271;  McDonald  v.  Starkey,  42  III.  442;  Suth- 
erland V.  Sutherland,  60  III.  481;  Rexroat  v. 
Vaughn,  181  ni.  167,  64  N.  B.  917. 

Consideration  of  tbe  evidence  In  this  cause 
has  led  us  to  the  opinion  that  the  proof  is 
of  tbe  character  required  to  warrant  the  cor- 
rection of  the  deed  to  Marshall  aa  made  by 
the  court  on  the  drcult  We  are  impelled  to 
this  determination  of  the  matter  largely  by  a 
consideration  of  tbe  surronnding  clrcumstan- 
cea.  This  tract  was  practically  In  the  center 
of  this  large  farm,  several  miles  from  any 
town,  where  neither  party  would  be  apt  to 
desire  a  sale  of  the  farm  without  Including 
this.  Appellant  seems  to  have  been  a  keen 
business  man,  possessed  of  a  large  amount 
of  property.  He  was  moving  to  another 
state,  and  investing  his  means  therfc  His 
statement  that  he  desired  to  reserve  this 
piece  of  ground  for  a  homestead  in  case  he 
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■taould  meet  with  financial  rerenes  seems  to 
us  in  the  highest  degree  improbablew  He  did 
not  Intend  residing  on  this  land  succeeding 
the  sale,  and  it  would  therefore  be  liable  to 
the  attacks  of  creditors  should  he  become  un- 
able to  pay  his  debts.  Its  location  made  It 
undesirable  as  a  home  for  a  man  without 
other  property  or  means,  as  it  was  not  situ- 
ated where  Its  occupant  could  conveniently 
engage  in  any  business  other  than  farming 
the  lands  which  appellant  formerly  owned, 
and  which  be  conveyed  In  this  transaiction. 
Again,  when  the  deeds  were  delivered,  pay- 
ment was  made  on  the  basis  of  the  acreage 
as  shown  by  the  county  map.  From  the 
acreage  so  shown,  the  school  acre  only  was 
then  deducted.  If  appellant  was  reserving 
the  tract  In  question,  as  he  now  claims,  and 
which  he  says  he  always  regarded  as  con- 
taining one  acre,  we  think  it  likely  that  he 
would  at  that  time  have  had  that  deducted 
also. 

Appellant  also  bases  bis  defense  to  the  bill 
upon  an  estoppal.  The  deed  to  Marshall,  it 
is  conceded  by  all  parties,  Is  erroneous,  and 
should  be  reformed  so  that  it  will  convey 
that  portion  of  the  northwest  fractional  quar- 
ter of  section  5  which  lies  directly  south  of 
the  southeast  quarter  of  section  32,  and  the 
decree  so  reforms  It  by  directing  a  convey- 
ance of  that  land.  This  tract  was  wholly 
omitted  from  the  deed,  which  does  not  con- 
tain any  language  by  which  any  attempt  was 
made  to  convey  It.  When  the  land  was  sur- 
veyed, J.  Cecil  Brook  called  Stanley's  atten- 
tion to  the  fa'ct  that  this  tract  was  omitted, 
and  asked  bim  to  convey  it  to  Marshall. 
Stanley  says  he  replied  that  he  would  con- 
vey it  if  the  deed  did  not  cover  It;  and 
Brook  says  he  first  said  he  would  convey  it, 
and  then  refused.  However  this  may  be,  it 
fs  certain  that  Stanley  and  J.  Cecll  Brook 
proceeded  to  settle  the  shortage  in  the  acre- 
age without  this  tract  In  the  northwest  of 
section's  being  conveyed.  . 

When  the  survey  was  made.  Stanley  had 
that  portion  of  the  nortbeast  quarter  of  sec- 
tion 5  which  lies  east  of  the  highway  sujv 
veyed  separately,  and  it  was  found  to  con- 
tain 1.037  acres;  and.  In  adjusting  the  acre- 
age, this  amount  was  added  to  tbe  school 
acre,  inaklcg  2.037  acres  which  was  deducted 
from  the  total  acreage.  Appellant's  position 
is  that  J.  Cecil  Brook,  who  was  acting  for  the 
purchasers  In  making  this  settlement,  acted 
on  the  theory  that  this  part  of  tbe  nortbeast 
quarter  of  section  5  was  not  Included  In  the 
sale,  and  should  not  be  Included  In  the  acre- 
age, and  that  Stanley  refunded  to  the  pur- 
chasers for  the  same  at  tbe  rate  of  $70  per 
acre,  and  consequently  Marshall  is  now  estop- 
ped to  say  that  this  tract  last  mentioned 
should  be  Included  In  the  deed.  An  examlna- 
tlOD  of  the  above  plat  will  show  that  tbe 
balf-sectlon  line  running  north  through  tbe 
middle  of  section  5  and  through  tbe  middle  of 
section  32  has  In  it  the  same  jog  to  the 
west  at  tbe  township  lino,  as  had  the  sec- 


tion line  running  north  on  tbe  Mat  side  of 
sections  5  and  82,  while  the  narrow  strip  of 
land  which  (Ximposed  tbe  north  half  of  sec- 
tion 6  grew  narrower  as  it  was  followed  to 
the  west,  so  that  tbe  portion  of  the  north- 
west of  section  5  which  It  Is  agreed  was  omit- 
ted from  the  deed  by  mistake  was  only 
sUghtiy  lees  In  extent  than  the  portion  of  the 
nortbeast  quarter  of  section  6  which  is  in 
question  would  have  been  had  tbe  highway 
running  south  along  the  east  side  of  section 
82  continued  straight  south  to  the  half-sec- 
tion line  running  east  and  west  through  sec- 
tion C.  as  It  .appears  to  do  from  the  evi- 
dence of  some  of  tbe  witnesses,  although  the 
plat  in  the  record,  by  which  we  have  been 
governed,  shows  tiie  angle  as  does  the  plat, 
above  set  forth.  'J.  Cecil  Brook  swears  that 
the  1.087  acres  were  deducted  In  figuring  the 
shortage,  because  tbe  part  of  the  northwest 
quarter  of  section  C  above  referred  to,  and 
which  bad  been  Included  in  the  survey,  was 
not  Included  In  the  deed;  that,  while  he  did 
not  know  ite  exact  dimensions,  be  knew  that 
the  west  in  the  north  and  south  lines  was 
the  same  in  the  middle  of  section  S  as  at 
the  east  line  thereof,  and  that  the  jmrUon 
of  the  northwest  of  section  6  above  describ- 
ed, which  should  have  been  included  in  the 
deed,  was  substantially  the  same  In  extent 
as  the  portion  of  the  nortbeast  of  section  6 
which  lay  east  of  the  highway;  and  that  the 
figures  showing  tbe  amount  of  the  latter 
were  accordingly  adopted.  There  Is  no  testi- 
mony except  that  of  these  two  men  as  to 
which  tract  they  intended  to  figure  out  when 
they  deducted  the  1.037  acres.  While  It  Is 
true  that  support  is  lent  to  Stenley's  testi- 
mony by  the  fact  that  these  figures  gave 
the  exact  contents  of  the  tract  he  says  was 
figured  out,  and  were  only  approximately 
correct  If  it  was  the  other  tract  which  was 
deducted,  still,  If  Stanley  Is  right  about  tbe 
matter,  then  no  deduction  at  all  was  made 
for  the  portion  of  the  northwest  of  section  5 
in  question,  but,  on  tbe  contrary.  Brook 
consented  to  pay  for,  and  did  pay  for,  that 
portion  of  tbe  northwest  of  section  5,  when 
there  could  be  no  pretense  that  the  deed 
conveyed  it,  and  when  he  (Brook)  knew  that 
the  deed  did  not  convey  It— a  theory  which 
seems  improbable,  considering  the  fact  that 
Stanley  had  at  that  time,  notwithstanding 
Brook's  request,  failed  to  make  any  convey- 
ance to  correct  the  error  in  the  deed  occasion- 
ed by  the  omission  of  that  part  of  the  north- 
west quarter  of  section  5.  In  our  judgment, 
tbe  evidence  does  not  preponderate  in  favor 
of  the  contention  that  the  portion  of  tbe 
nortbeast  quarter  of  section  6  which  lies 
east  of  the  public  highway  was  deducted 
from  the  total  acreage  in  figuring  the  short- 
age. Where  an  estoppel  In  pals  Is  relied 
upon,  tbe  facts  out  of  which  It  is  claimed  the 
estoppel  arises  must  be  established  by  a  pre- 
ponderance  of  the  evidence,  and  (disregarding 
other  objections  to  tbe  successful  interposi- 
tion of  this  defense  In  this  case),  as  there  is 
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no  sucb  preponderance  here,  the  doctrine  of 
estoppel  cannot  be  successfully  invoked. 

The  decree  finds  that,  when  the  surrey  was 
made,  Stanley  paid  back  172.69  on  account 
of  the  shortage  occasioned  by  omitting  from 
the  deed  that  poison  of  the  northwest  frac- 
tional quarter  of  section  6  which  was  in- 
cluded In  the  sale,  and  decrees  that  Marshall 
pay  back  that  $72.S9.  with  interest,  and 
that  Stanley  and  wife,  upon  payment  there- 
of, execute  the  deed  directed  to  be  made.  It 
Is  objected  that  neither  bill  nor  proof  sup- 
ports this  finding.  As  appellant  does  not 
question  the  propriety  of  the  action  of  the 
court  in  reforming  the  deed  by  including 
.therein  the  part  of  the  northwest  of  section 
5  which  was  owned  by  Stanley,  the  error  Id 
this  respect.  If  any  exist,  is  a  harmless  one. 
It  Insures  to  thc^  appellant  the  return  of  his 
money. 

The  action  of  tbe  court  below  In  kppor* 
tionlns  the  costs  la  assigned  as  error.  Noth- 
ing la  said  In  support  of  this  assignment,  ex- 
cept fbat  appellant  should  not  have  been  re- 
quired to  pay  any  part  of  the  costs.  It  does 
not  api>ear  to  us  that  the  chancellor  abused 
his  discretion  In  making  this  apportionment 

The  decree  of  the  circuit  court  of  Hender- 
Bon  county  will  be  affirmed.  Decree  affirmed. 


(SM  ni.  su) 
PERBT  r.  PBOPLB  ex  rel.  HANBBBO, 

Ooonty  Treasurer. 
(SnprODe  Conrt  of  lUiQ<^B.  Dec.  16.  1908.) 

WTNICIPAX.  CORPORATIOHS— IHPR0VBHBNT8— 
ORDINANCES— SUFPICISNCT  OP  DESCRIPTION 
— ASS^SHENTS  —  CONFIRMATION  —  GOLI<AT- 
ERAli  ATTACK. 

1.  A  Judgment  confirmlD^  an  asseBsment  bas- 
ed on  an  ordinance  sufficiently  describing  the 
improvement  to  challenge  tbe  attention  of  the 
court  to  the  determination  of  its  snfficieney  Is 
not  Told,  and  cannot  be  collaterally  attacked. 

2.  An  ordinance  for  the  ImproTement  of  a 
street,  providlns  that,  for  a  specified  distance, 
the  street  should  be  graded  within  nine  Inches 
of  the  established  grade,  and  that  <m  the  road- 
bed thus  formed  a  layw  of  limestona  of  speci- 
fied slie  should  be  laid,  covered  with  apeafied 
screenings,  and  on  these  screenings  a  layer  of 
limestone  of  spectfied  size  and  depth,  rolled 
with  a  roller  of  certain  weight,  and  further  pto- 
riding  for  the  manholes  and  catch-barins,  al- 
though It  omitted  to  designate  tbe  width  of  tiie 
street  to  be  paved,  sufficiently  described  the 
proposed  improvement  to  invest  the  court,  In 
proceedings  for  confirmation  of  an '  assessment 
based  theaFeon,  with  Jurisdiction  to  determine  its 
I^al  anfflciency. 

Appeal  from  Cook  Oonn^  Ooort;  O.  N.  Ou>- 
tOT.  Judge. 

Action  by  the  people,  on  the  relation  of 
John  T.  Hanberg,  county  treasurer  and  ex  of- 
ficio collector,  against  Cornelia  S.  Perry. 
From  a  Judgment  for  relator,  defendant  ap- 
peals. Affirmed. 

Browning  A  Shepard,  for  appellant  Rob- 
ert Redfleld  and  William  M.  Pindell  (Edgar 
Bronaon  Tolman,  Corp.  Counsel,  of  counsel), 
for  appellee. 


8«e  Honldpal  CoiporaUoiUt  voL  Mk  Cant.  Big. 


BOGGS,  J.  To  tbe  application  of  the  ap- 
pellee collector  filed  In  the  county  court  of 
Cook  county  for  a  judgment  against  certain 
dty  lots  belonging  to  tbe  appellant,  for  a  de- 
linquent special  assessment,  tbe  appellant  pre- 
sented the  objection  that  the  ordinance  relied 
upon  to  authorize  the  assessment  was  void. 
The  objection  was  overruled,  and  Judgment 
'awarded  the  collector  as  prayed  In  the  appli- 
cation, and  tbe  appellant  has  perfected  this 
appeal. 

Tbe  ordinance  provided  for  paving  Forty- 
Fourth  street  ha  the  city  of  Chicago,  from  the 
west  line  of  St  Lawrence  avenue  to  tbe  east 
line  of  Grand  Boulevard,  wIQi  macadam,  and 
for  curbing  the  same  with  limestone  curbing; 
and  the  objection  Is  that  tbe  ordinance  is  ren- 
dered void  because  the  width  of  the  street  to 
be  paved  Is  not  stated  In  tbe  description  given 
of  the  proposed  improvement  In  tbe  ordinance. 
Had  this  objection  been  preferred  to  the  ap- 
plication for  judgment  confirming  tbe  assess- 
ment It  would  have  been  sustained,  for,  while 
the  ordinance  seems  In  other  respects  to  con- 
tain a  full  and  complete  description  of  Qie  Im- 
provement the  width  of  the  street  to  be  mac- 
adamized Is  omitted  from  the  description. 
But  tbe  appellant  permitted  a  Judgment  to  be 
entered  confirming  tbe  assessment  and  the 
question  which  now  arises  Is  whether  she 
may  In  tbla  collateral  proceeding  still  aTOll 
herself  of  tbe  right  to  tu'ge  tbe  objection.  If 
the  ordinance,  because  of  the  failure  in  tbe 
description  of  the  improTement  to  qied^  the 
width  of  the  street  to  be  paved,  was  a  iralllty, 
and  tbe  county  court  was  for  that  reason  lack- 
ing In  JarisdictloD  to  entertain  the  application 
of  the  city,  and  to  enter  Judgment  confirming 
the  assessment  then  the  objection  might  be 
urged  In  the  collateral  proceeding  for  Judg* 
ment  against  the  innperty  of  tbe  appellant  tar 
unpaid  assessments  of  boieflte  under  tbe 
Judgmoit  of  eonflrmatlOD. 

An  ordinance  which  does  not  attempt  to 
Comply  with  tbe  requlriement  of  the  statute 
that  it  diall  contain  the  description  of  tbe  im- 
provement la  a  nullity.  If  an  ordinance  <m 
which  an  applioition  for  a  Judgment  of  con- 
firmation is  based  contains  sufflcl«it  allega- 
tlona  descriptlTe  of  the  proposed  ImproTement 
to  challenge  the  attention  of  the  oomt,  Juris- 
diction attaches  In  tiie  court  to  Judicially  de- 
termine as  to  the  legal  sufficiency  of  the  de- 
scrlpUon;  and  tiie  decision  and  Judgment  of 
the  conrt  tliereon,  Iiowerer  erroneous,  la  not 
TOld,  nor  can  It  be  attacked  as  for  oror  In 
a  collateral  proceeding.  Figge  r,  Bowlen,  185 
111.  234,  69  M.  E.  lOS;  ^epard  t.  People  ex 
rel.,  200  IlL  608,  65  N.  B.  1068;  Walker  t. 
People  ex  r^..  202  III.  84.  66  N.  B.  827.  In 
the  ordinance  here  under  consideration,  the  re- 
quirement of  the  statute  that  a  description  of 
tbe  improvement  should  be  set  fortb  was  not 
ignored.  It  provided  that  the  street  for  a 
spedfled  distance,  should  be  graded  to  within 
nine  Inches  of  tt»  established  grade,  and  thnt 
on  the  roadbed  tims  formed  should  be  spread 
a  layer  of  brokm  Umestcmcb  cmshed  to  a  specl- 
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fied  alze,  and  loxm  the  nme  ataonld  be  laEA 
a  layer,  of  a  spedfled  depthi  -of  Ilmeflfame 
screenings,  completely  flUIng  Intostlcea,  and 
tbe  same  ^ould  be  flooded  and  rolled  vltb  a 
roller  of  a  spedfled  welgbt,  and  "upon  tbia 
said  flrst  layer  of  broken  limestone  and  screen- 
ings sbaU  be  q»read  a  layer  of  tbe  beet  qual- 
Ity  of  broken  limestone,  crusbed  to  a  slse  ao 
as  to  pass  through  a  two  and  a  half  Inch  ring, 
upon  which  sh^  be  spread  a  layer  of  well 
screened  and  cleaned  JoUet  bank  gravel,  so 
aa  to  fill  all  the  interstices  In  the  limestone, 
said  Iay«  of  limestone  and  gravel  to  be  of 
an  average  d^fb  of  three  indiea,  after  having 
been  thoroughly  flooded  and  rolled  with  a 
roller  of  not  less  than  ten  tons'  weight  All 
manholes  and  catch-basins  shall  be  made  to 
conform  to  Uie  established  grade  of  said  Far- 
ty-Fourth  street  between  said  points,  said 
pavement  to  be  laid  to  conform  to  the  e8tab< 
llsbed  grade  of  said  Fwty-Fourth  strert  be- 
tween said  points.  Said  work  to  be  done  un- 
der the  saperlntendence  of  the  department  of 
public  wortES."  The  width  of  the  street  to  be 
paved  was  omitted,  but  the  proposed  Improve- 
ment was  BO  far  described  as  that  tbe  county 
court,  in  the  ^oceedlng  for  a  judgment  of 
confirmation,  was  called  upon  to  consider  and 
Judicially  determine  aa  to  the  sufficiency  of 
the  description.  Jurisdiction  thereof  attached 
in  the  county  court  to  decide  Judicially  wheth- 
er or  not  Judgment  of  confirmation  should  be 
Altered,  and  its  decision  la  not  open  to  col- 
lateral attack.  The  defect  in  the  description 
should  have  been  availed  of  in  the  proceeding 
for  a  Judgment  confirming  the  assessment 
Not  having  been  there  presented,  the  Judg* 
ment  rendered  in  that  proceeding  conclusively 
inrecludes  an  Investigation  in  a  collateral  pro- 
ceeding  of  the  question  whether  the  ordinance, 
in  mere  matter  of  detail  in  the  description  of 
the  Improvement,  was  in  all  reapecta  good  and 
BuflSdent 

Tbe  Judgment  of  the  county  court  Is  af- 
firmed. Judgment  affirmed. 


(206  III.  374) 

JONES  V.  CITY  OP  OHIOAGO. 

(Bapreme  Court  of  Illinoia.   Dec.  16,  1903.) 

MUNICIPAL  CORPORATION— PUBLIO  IHPROTB- 
HBNT-^SSBSSMENT— OBJKCTIONa-BBN- 
EFITS-HBARINO-BVIDENCB. 

1.  Where  a  landowner,  on  tbe  bearing  of  ob- 
jections to  an  assessment  on  his  property, 
claimed  that  a  certain  lot  which  was  not  as- 
sessed would  be^benefited  by  the  improvement, 
and  offered  evidence  to  that  effect,  it  was  prop- 
er for  the  court  to  permit  the  attorney  of  the 
owner  of  the  latter  lot  to  appear  and  introduce 
evidence  tending  to  show  that  it  wonld  not  be 
benefited,  no  new  ISBoe  being  raised  by  the  aih' 
pearance  of  the  attorney,  and  it  being  on  the 
motion  of  the  attorney  for  the  city  that  the  at- 
torney for  the  other  lot  owner  was  allow^  to 
appear. 

2.  Where  a  certain  lot  did  not  abut  on  a 
street  for  tbe  paving  of  which  assessmenta 
were  mnde,  but  was  separated  from  such  street 
by  railroud  tracks,  and  was  used  as  a  freight 
t^myard,  and  the  entrance  to  which  was  not 
from  the  street  which  had  been  improved,  a 


finding  that  It  was  not  benefited  by  the  paving 

of  the  street  was  proper. 

3.  Where,  on  the  hearing  of  objections  to  as 
assessment  for  the  iiaving  of  a  street,  it  ap- 
peared that  the  street  was  a  natural  and  con* 
vculent  course  of  ingress  and  egress  to  and 
from  tbe  proper^,  and  there  was  conflicting 
testimony  as  to  whether  the  lot  would  be  bene- 
fited by  the  assessment  it  could  not  be  said,  on 
appeal,  that  the  finding  of  benefits  was  errone- 
ous. 

4.  On  a  hearing  ot  objections  to  an  assess- 
ment for  the  paving  of  a  street,  testimony  as  to 
what  benefits  would  be  derived  1^  a  business 
conducted  on  certain  assessed  property  was 
properly  ezduded. 

6.  On  a  hearing  of  objections  to  an  assess- 
ment for  the  paving  of  a  street,  it  was  error  to 
permit  a  witness  who  had  not  given  any  opinion 
on  the  subject  of  benefits  to  be  asked  on  cross- 
examination  whether  he  recalled  any  instances 
where  prtmerty  was  worth  more  after  the  street 
was  paved  than  before^ 

6.  The  error  was  not  of  sack  important  ss 
to  Justify  reversal  of  Judgment  eonflrming  the 
assessment 

Appeal  from  Cook  County  Court;  B.  A. 
Bussell,  Judge. 

Appeal  by  William  A.  Jones  from  a  Jud^ 
ment  confirming  a  fecial  assessment  to  pay 
for  certain  improvements  of  Noble  Street,  in 
the  dty  of  Chicag^.  Affirmed. 

Tyrrell  ft  Felllngham,  for  appellant.  Frank 
JofaDston.  Jr.  (Bdgar  Bronson  Tolman,  Corp. 
CouDsel,  and  Bobert  Bedfield,  at  counsel)* 
for  appellee. 

CABTWBI6HT,  J.  This  iB  an  appeal  from 
a  Judgment  of  the  county  court  of  Cook 
county  confinning  a  qwdal  assessment  to 
pay  for  plastering  curb  walls,  curbing  with 
sandstone  curbs,  grading,  and  paving  wltli 
aq)halt.  Noble  street,  In  the  dty  of  Chicago, 
from  Milwaukee  avenue  to  North  avenue. 

Lot  A,  the  property  of  appellant,  ia  alta- 
ated  at  the  north  wA  of  the  proposed  Im- 
provement with  an  east  frontage  of  630  feet 
thereon,  and  a  north  fnmtage  of  260  feet  on 
North  avenue.  The  lot  was  assessed  $3,198; 
to  be  paid  In  five  equal  Installmente  of 
1628.60.  Appdlant  anieared  and  filed  objec- 
tiona  to  the  asBessment  on  bla  property, 
among  which  waa  one  ttiat  the  asaesBmeait 
was  levied  upon  part  only  of  the  property  ea- 
pedaily  tmnefited.  When  this  objectton  came 
on  for  hearing,  tbe  appdlant  claimed  that  lot 
B,  owned  by  the  Chicago  &  Northveatem 
Railway  Ctunpany,  which  was  not.  asBessed. 
would  be  ben^ted  by  the  Improvement,  and 
offered  some  testimony  to  that  ^ect  Tbe 
court  tlien,  against  the  objection  of  appd- 
lant  permitted  the  attorney  of  aald  company 
to  appear  and  Introduce  evidence  that  lot  B 
would  not  be  benefited.  The  action  of  tbe 
court  Is  asdgned  as  error.  The  railway  com- 
pany did  not  file  any  pleading,  and  the  court 
did  not  assume  any  Jurisdiction  over  it  Tbe 
laane  between  the  dty  and  appellant  was 
whether  lot  B  would  be  benefited  by  the  im- 
provement and  no  new  or  different  issue 
was  raised  by  the  appearance  of  the  attorney 
for  the  railway  company.  Appellant  cannot 
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complain  that  be  waa  required  to  meet  tbe 
proof  offered  on  that  Issue,  whether  the  ex- 
asauatioii  of  wltneues  was  by  the  attorney 
of  the  railway  company  or  of  the  city.  It 
was  on  tbe  motion  of  the  attorney  tor  ap- 
pellee that  the  attorney  for  the  railway  com- 
pany vaa  allowed  to  appear,  in  order  that 
tbe  CO  art  might  have  all  tbe  facts  In  deter^ 
mlnlns  the  Issue,  and  we  see  no  mor  in 
what  was  done.  The  evidenoe  showed  quite 
dearly  that  lot  B  wonld  not  be  benefited  by 
tbe  Improvement  Lot. A,  tbe  property  of 
appellant;  ezt^kda  from  North  avenue  to 
Blanche  street,  where  the  Chicago  &  North- 
western Hallway,  mnnlng  In  a  northwesterly 
and  Bontiieasterly  direction,  intersects  Noble 
street,  giving  tbe  lot  a  triangnlar  shape.  The 
right  of  way  is  derated,  and  tbe  roadways  of 
Noble  and  Blanche  streets  pass  under  the 
tracks.  Lot  B,  owned  tbe  railway  com- 
pany, does  not  abut  on  Noble  street,  but  Is 
on  tbe  otb«  side  of  the  railway,  fronting  <»i 
Holt  street,  and  Is  used  tor  a  fivlgbt  team- 
yard.  The  «itrance  to  It  la  from  Holt  street, 
and  it  Is  practically  shut  off  ttom  tbe  Im- 
provement The  court  overruled  tbe  objec- 
tion, and  the  evidence  sustains  tbe  mllng. 

Tbe  qnestlon  of  benefits  vras  submitted  to 
the  court  for  trial,  without  tbe  Intervention 
of  a  Jury,  and  the  court  found  in  fitvor  of 
appellee,  and  confirmed  the  assessment  On 
that  question  appellant  contends  that  the 
finding  and  Judgment  are  against  the  weight 
of  tbe  evidence.   Lot  A  Is  used  for  manu- 
facturing purposes,  and  Is  occupied  by  tbe 
W.  A.  Jones  Fonndry  &  Machine  Company. 
Tbe  evidence  for  the  appellant  was  that  it 
was  worth  about  ¥25,000,  and  the  evidence 
for  tbe  appellee  was  that  It  was  worth  $40,- 
000.    It  had  been  the  custom.  In  teaming  to 
and  from  the  property,  to  go  out  on  North 
avenue  to  Elston  avenue,  and  along  that  av- 
enue to  Mllwauliee  avenue,  but  Noble  street 
when  paved,  apparently  would  be  a  natural 
and  convenient  course  to  Milwaukee  avenue, 
and  one  which  would  be  valuable  for  use  In 
comiection  with  tbe  property.   There  was 
testimony  on  tbe  part  of  appellant  that  the 
lot  would  not  be  benefited  to  the  amount 
of  tbe  assessment,  or  to  any  considerable 
amount,  by  the  Improvement.    On  the  other 
band,  witnesses  on  behalf  of  appellee  testi- 
fied that  the  property  would  be  enhanced  in 
value  by  tbe  Improvement  to  the  amount  of 
the  assessment   Aside  from  the  facts  stated,, 
tbe  question  rested  wholly  in  the  opinions  of 
different  witnesses,  and  we  think  It  will  be 
seen  that  there  is  no  controlling  fact  or  cir- 
cumstance from  whicb  we  could  say  that  the 
finding  of  the  court  was  wrong  and  the  prop- 
erty would  not  be  bencQted  to  the  emoimt  of 
the  assessment.   Coosiderlng  the  value  of 
tbe  property.  Its  froDtage  of  530  feet  on  the 
Street,  and  the  probable  usefulness  of  tbe 
street,  wben  paved,  in  connection  with  the 
property,  -we  are  not  nble  to  say  that  the 
fluidliie  and  Jndgmcnt  are  wrong. 

A.  witness  for  appellant  testified  on  tbe 

eeN.E.-& 


question  at  issue  that  tb^re  wonld  be  very 
little  benefit  to  the  property,  but  the  court 
refused  to  permit  him  to  give  his  opinion  as 
to  what  tbe  benefit  would  be  to  the  business 
of  the  manufacturing  company  occupying 
the  lot  The  basis  for  the  assessment  was 
the  enhanced  market  value  of  tbe  property, 
and  tbe  benefit  to  tbe  occupant  of  the  shop 
would  not  determine  that  qnestlon.  It  might 
be  a  proper  subject  of  Inquiry  in  testing  the 
value  of  an  opinion,  but  It  was  not  error  to 
exclude  the  evidence  when  <dtered  as  it  was 
In  this  case. 

A  witoess  for  tbe  appellant  who  bad  tes- 
tified to  tbe  physical  dtoatlon  and  uses  of 
tile  property,  but  bad  not  given  anv  oplnino 
on  the'  subject  of  benefits,  was  asked,  on 
cross-examination,  whether  he  recalled  any 
Instance  when  property  was  worth  more  after 
a  street  was  paved  than  before.  The  court 
overruled  an  objection  of  appellant  to  the 
question,  and  required  the  witness  to  an- 
swer. Tbe  question  was  of  an  impertinent 
nature,  and  was  not  cross-examination,  Tbe 
mllng  was  erroneous,  but  is  not  of  such  im- 
portance as  would  Justify  a  reversal  of  the 
Judgment 

Tbe  Judgment  Is  affirmed.  Judgment  af- 
firmed. 


(20S  III.  568) 

CITY  OF  CHICAGO  v.  BROWN  et  al. 

(Supreme  Court  of  Illinois.    Dec.  16,  1903.) 

MUNICIPAL  CORPORATIONS— STREET  IMPROVE- 
MENTS —  ORDINANcaS  —  VALIDITY  —  QUES- 
TIONS FOR  COURT— STREET  PAVING. 

1.  Ad  ordinance  adopted  by  a  city  under  a 
grant  of  power  from  the  General  Assembly  to 
legislate  generally  on  a  given  subject,  if  nnrea- 
Bonable,  unjust,  and  oppressive,  will  be  held 
invalid  by  the  courta. 

2.  Whether  auch  an  ordinance  Is  so  onreason* 
able  and  nnjuat  Is  a  qnestlon  for  the  decinon  of 
the  court,  in  view  of  the  existing  circumstances 
and  contemporaneous  conditions. 

3.  Where  a  macadam  pavement  had  been  in 
place  less  than  four  years,  was  in  good  condi- 
tion, and  DO  reason  for  removing  it  appeared,  a 
city  ordioauce  reqairing  it  to  be  torn  up  and 
replaced  by  an  asphalt  pavement  was  vtttd,  as 
unreasonable  and  oppressive. 

Error  to  Cook  County  Court;  O.  N.  Carter, 
Judge. 

Petition  by  the  dty  of  Chicago  for  eon- 
firmation  of  a  special  assessment  for  street 
paving  against  Thomas  R.  Brown  and  others, 
objectors.  Judgment  for  objectors,  refusing 
to  enter  Judgment  of  confirmation,  and  peti- 
tioner brings  error,  AflSrmed. 

Robert  Redfleld  (Bdgar  Bronsou  Tolman, 
Corp.  Counsel,  of  counsel),  for  appellant 
Frank  B.  Hayner,  for  appellee  Brown. 

BOGGS.  J.  The  county  court  of  Cook 
county  entered  judgment  refusing  to  confirm 
a  special  assessment  levied  to  pay  the  cost 
of  grading,  paving  with  asphalt  and  curbing 
Calumet  avenue  from  tbe  south  line  of  Tblr- 
ty-Flrst  street  to  the  north  line  of  Thirty- 
Third  street,  in  tbe  city  of  Chicago,  and  the 
city  has  appealed. 
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The  proposed  Improrement  covered  but  a 
dlitance  of  two  blocks  and  one  street  Inter* 
sectloQ,  Tlx.,  the  Intersection  of  Tbirt7-8econd 
street  and  Caltimet  avenae.  Thirty-Second 
street,  Inclndlng  the  InterseetioD  aforesaid, 
had  within  less  than  four  years  before  be» 
paved  hf  the  city  with  macadam,  end  the  er- 
Idenoe,  practically  without  contradictloD. 
showed  that  the  pavement  at  the  street  In- 
tersection was  still  in  good  condition.  The 
view  of  the  coonty  court  was  that  the  re- 
qnlrement  of  the  ordinance  that  the  macad* 
am  pavonent  laid  In  Ute  Intersection  of 
Thirty-Second  street  and  Calumet  avenue, 
which  bad  been  In  place  less  than  four  years 
and  was  In  good,  serviceable  condltlonvshould, 
at  the  expense  of  the  property  owners,  be 
tore  up  and  replaced  by  a  pavement  of  u* 
phalt,  was  so  onreasonabte  and  oppressive  as 
to  justify  the  court  to  declare  tbe  ordinance 
to  be  void. 

An  ordinance  adopted  by  a  dty  under  & 
grant  of  power  from  the  General  Assembly 
to  legislate  generally  on  a  glv^  subject,  as 
was  the  ordinance  here  under  consideration, 
if  unreasonably  unjust,  and  (^ipressive,  will 
be  held  invalid  by  the  courts;  and  whether 
It  Is  so  unreasonable  and  unjust  Is  a  question 
for  the  decision  of  the  court,  In  view  of  the 
existing  circumstances  and  contemporaneous 
conditions.  This  rule  has  been  frequently 
declared,  and  it  la  not  questioned  by  counsel 
for  the  city.  The  power  with  whldi  tiie  court 
la  vested  to  annul  the  action  of  the  lawmak* 
Ing  body  of  a  munidpal  corporation  should, 
as  is  suggested  by  counsel  for  the  city,  be  ex- 
ercised only  in  clear  and  strong  casea;  but 
when  such  a  case  is  presented  It  becomes  the 
duty  of  the  court  to  act,  and  protect  the  dti- 
■en  against  arbitrary  and  oppressive  ordi- 
nances. We  agree  vrlth  the  county  court 
that  the  ordinance  here  under  conslderatloii 
should  be  regarded  as  iw^kerative.  The  mac- 
adam pavement  ot  tiie  intersection  had  been 
In  place  less  than  four  years.  It  was  In  good 
condition,  and  no  reason  for  removing  It  ap- 
peared. To  Impose  upon  the  owners  of  the 
property  in  these  two  blocks  affected  by  the 
ordinance  the  burden  of  defraying  the  ex- 
pense of  tearing  up  and  removing  the  mac- 
adam and  of  repavlng  the  Intersection  with 
asphalt  cannot  be  defended  against  the  In- 
sistence that  it  arbitrarily  and  unreasonably 
cast  upon  them  unnecessary  expense  and  op- 
erated unjustly  upon  them.  The  Judgment 
Is  afflrmed. 

Jndgmoit  afOrmed. 

(206  ni.  182) 

CHICAGO  &  M.  ELECTRIC  R.  CO.  T. 
MAWMAN  et  al. 

(Supreme  Court  of  Illiaola.   I>ec.  Id.  1903.) 

RHINEN'T  DOMAIN  —  RAILROADS  —  RIGHT  OF 
WAT— DAMAGES  —  PERSONAL  INJURIES  —  ER- 
RONEOUS INSTRUCTIONS  — CURING  ERROR  — 
WITNBSSBS—GOMPErrENCT— KNOWLEDGE. 
1.  In  an  action  to  condemn  land  for  a  rail- 
road right  of  way,  the  measure  of  the  land- 


owner's damages  Is  the  fair  cash  market  value 
of  the  land  proposed  to  be  actually  taken,  hav- 
ing proper  regard  to  the  location  and  advan- 
tages as  to  situation  and  the  purposes  for  which 
It  was  designed  and  nsed.  together  with  the 
amount,  if  any^  which  lands  not  taken  would 
be  depreciated  m  their  fair  cash  market  valne 
by  the  construction  and  operation  of  the  pro- 
posed road. 

2.  In  a  proceeding  to  condemn  land  for  a  rail- 
road right  of  way,  damages  resulting  from  dan- 
ger to  the  person  of  the  owner  of  the  land  from 
the  constmctiOB  and  operation  of  the  road  are 
too  remote,  uncertain,  and  specolative  to  be 
considered. 

3.  An  erroneons  Instraction  on  the  measure  of 
damages,  in  a  proceeding  to  condemn  land  for 
a  railroad  right  of  way,  was  not  cured  by  the 
giving  of  another  instruction  stating  the  cor- 
rect  measure  of  damages. 

4.  Where,  In  a  suit  to  condemn  land  for  a 
railroad  right  of  way,  a  witness  had  made  do 
Investigation  and  possessed  do  luowledge  quali- 
fying him  to  testify  as  to  whether  the  sewer 
system  of  an  Incorporated  town  was  low 
enough  and  large  enoogh  to  accommodate  the 
sewage  from  the  snbdlvision  through  which  the 
right  of  way  was  soDsbt  to  be  obtained,  it  was 
error  to  permit  him  to  testify  that  the  sewer 
system  of  the  town  was  avallaUe  therefor. 

Appeal  from  Uike  Ckmnty  Court;  D. 
Jonee,  Judge. 

Action  by  the  Chicago  &  Milwaukee  Elec- 
tric Railroad  Company  against  Margaret  A. 
Mawman  and  others  to  condemn  a  right  of 
way.  From  a  Judgment  awarding  defend- 
ants* damages,  complainant  appeals.  Re- 
versed. 

Charles  Whitney  and  William  C.  Upton, 
for  appellant  J.  K.  Orvia,  tor  appellees. 

SCOTT,  J.  Rockland  Is  a  inbdivlBlon  with- 
in the  corporate  limits  of  Lake  Bluff,  In 
Lake  county.  It  counts,  as  platted,  of  eight 
blocks  of  ground  with  Intervrailng  streets, 
but  the  streets  have  never  been  ^ened  or 
graded.  Thla  waa  a  petltloa  filed  appe- 
lant in  Uie  county  court  (rf  liiat  county  to 
condemn  a  right  of  way  across  co^aln  lots 
and  parta  of  lots  In  this  subdivision.  The 
total  area  of  such  lots  and  parta  of  lots  is 
8* Vis*  acres.  The  area  of  the  right  of 
way  acTOss  those  tracts  is  l<Vxoo  acres. 
These  tracts  are  the  property  of  a  number 
of  persona  who  are  related  to  each  other, 
and  who  are  nXemA  to  In  the  litigation  as 
the  "Mawman  Family."  On  the  trial  the  Jur; 
heard  the  evidence  Introduced  in  open  court, 
and  viewed  the  premlaes,  and  by  their  ve^ 
diet  found  the  land  taken  for  the  right  ot 
way  to  be  of  the  value  of  $4,894.01,  and  the 
damages  to  land  not  taken  to  be  91,229.22. 
Judgment  was  entered  on  tbe  verdict,  and 
the  railroad  company  appeals  to  this  court 
and  complains  of  the  admission  of  Improper 
evidence,  of  the  giving  of  one  lustructlon  re- 
quested by  respondents,  and  that  the  verdict 
Is  contrary  to  the  evidence.  The  baaiB  oi 
the  complaint  so  far  aa  the  verdict  is  con- 
cerned. Is  that  the  compensation  allowed  is 
excessive  in  amount 
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Tbc  Instruction  in  qnestloD  Is  as  follows: 
*7oa  are  Instructed  that  It  Ir  competent  In 
tbta  case  to  take  Into  consideration  the  value 
of  tbc  land  taken  In  the  construction  and  use 
of  the  railroad,  as  well  aa  damages  on  ac- 
count of  unfavorable  division  of  the  lands 
not  taken  by  ttae  construction  and  use  of  the 
railroad,  thereby  causing  Inconvenience  and 
danger  to  the  person  and  propwty  of  ttae  de- 
fendant, if  ataown,  in  the  use  and  occupancy 
of  the  balance  of  ttie  land."  Appellant's  posi- 
tion Is  that  the  Instruction  should  not  have 
Included  danger  to  the  persons  of  the  re* 
Bpondents.  The  measure  of  respondents* 
compensation  Is  the  fair  cash  market  value 
of  ttae  land  proposed  to  be  actually  takra, 
having  proper  regard  to  ttae  location  and  ad- 
vantages as  to  situation  and  the  purposes  for 
which  It  was  designed  and  used,  -and  the 
amount.  If  any,  which  their  lands  not  taken 
would  be  depreciated  In  ttaelr  fair  cash  mar- 
ket value  by  the  construction  and  operation 
of  the  proposed  road.  Chicago,  Burlington 
ft  Northern  BaUroad  Oo.  v.  Bowman.  122  IlL 
595,  13  N.  EI  814;  Ohlcago,  Milwaukee  & 
St  Paul  Railroad  Co.  v.  Hall,  90  III.  42; 
Dnpuls  V.  Chicago  &  North  Wisconsin  Ball- 
way  Co.,  116  ni.  97.  8  N.  B.  720;  Wabash, 
St.  Lonls  A  Padflc  Railway  Co.  v.  McDongall, 
126  111.  111.  18  N.  E.  291,  1  L.  R.  A.  207, 
9  Am.  St  Rep.  B89;  Illinois  Central  Railroad 
Co.  V.  Turner,  194  III.  576.  82  N.  B.  798. 
Damages  resulting  from  danger  to  the  per- 
son of  the  owner  of  the  land  from  the  con- 
struction and  operation  of  the  road  are  too 
remote,  uncertain,  and  speculative  to  be  con- 
sidered by  the  Jury  in  fixing  the  amount  of 
the  owner's  compensation  for  lands  taken 
and  for  the  depredation  In  ^e  value  of  lands 
which  vrlll  be  damaged,  but  not  actually  tak- 
en, by  the  coiutructlon  and  operation  of  the 
proposed  road.  McReynoIds  v.  Burlington  & 
Ohio  River  Railway  Co.,  106  III.  152;  Conneas 

Indiana,  Illinois  &  Iowa  Railroad  Ca,  193 
HI.  464,  62  N.  B.  221. 

Another  instruction  was  given  which  cor^ 
rectly  stated  the  measure  of  compensation, 
and  It  Is  urged  by  counsel  for  appellees  that 
the  defect  in  the  forgoing  Instruction,  if  any, 
la  thereby  cured.  This  la  not  an  Instance 
where  an  element  omitted  from  one  instruc- 
tion Is  supplied  by  another,  so  that  the  two, 
taken  together,  state  the  law  correctly.  Here 
one  Instruction  states  the  correct  measure, 
and  the  other  states  an  Incorrect  measure. 
Ttae  Jury  could  not  determine  which  they 
sbonld  apply. 

Rockland  subdivision  Is  not  touched  by  a 
■ewer.  There  la  a  sewer  system  in  the  vil- 
lage of  Lake  Bluff.  Edward  Mawman,  one 
of  tbe  respondents,  was  a  wltneas,'and,  with- 
out showing  that  he  had  made  any  Investiga- 
tion or  possessed  any  knowledge  which  would 
qualify  him  to  speak  on  the  subject,  he  was 
permitted,  over  the  objection  of  appellant  to 
teetlO^,  In  substance,  that  the  sewer  system 
or  Lake  Bluff  was  low  enough  and  large 
tnaagh  m  that  sewage  from  Rockland  sub- 


division could  be  drained  Into  it  and  carried 
away  by  It  This  was  error;  whether  of  so 
grave  a  character  as  to  require  a  reversal 
we  do  not  determine,  but  point  it  out  that  It 
may  be  avoided  on  another  trial  of  the  cause. 

As  the  case  must  be  reversed,  we  do  not 
deem  it  advisable  to  discuss  tiie  amount  of 
the  verdict  except  to  say  that  it  leads  us  to 
conclude  that  the  Jury  may  have  been  misled 
by  the  erroneous  instruction. 

For  the  error  in  giving  the  Instruction 
above  set  out  the  judgment  of  the  county 
court  Is  reversed,  and  tbe  cause  remanded 
to  that  court  for  further  proceedings  not  In- 
consistent with  the  views  herein  expressed. 
Reversed  and  remanded. 

{206  IlL  E44) 

PiaA  V.  RBZBIC  et  aL 
(Supreme  Court  of  Illinois.  Dec  16,  1908.) 

APPBtAI^DISUiaSAL— HOnON  TO  SET  ASIDB. 

1.  A  motioQ  to  vacate  an  order  dismisBing  an 
appeal  on  the  groand  that  by  a  proper  construe* 
turn  of  the  rales  of  practice  movant  was  enti- 
tled to  one  day's  notice  of  the  motion  to  dis- 
miss most  be  made  during  the  term  at  which 
tbe  appeal  was  dismissed,  and  cannot  be  allow- 
ed when  made  at  the  next  term. 

Appeal  from  Appellato  T«rm,  First  Dla* 
trlct 

Claim  by  Matej  Pisa  against  Anton  Rezek, 
aa  administrator  of  the  estate  of  Marie  Re- 
zek, deceased,  and  others.  From  an  order  of 
the  probate  court  disallowing  the  claim,  the 
claimant  appealed  to  the  circuit  court  where 
the  appeal  was  dismissed  on  motion,  and 
from  an  order  denying  a  motion  to  vacate  the 
order  dismissing  the  appeal  claimant  appeal- 
ed to  the  Appellate  Court  From  a  Judg- 
mmt  of  that  court  (108  III.  App.  199  afihrm* 
lug  the  order,  claimant  appeals.  Affirmed. 

Jonea  ft  LuA,  for  appellant  Kraua,  Al- 
8chul«  Ac  Holden,  for  appellees. 

BOGGB.  J.  From  an  ordw  entered  In  the 
probate  court  of  Cook  county  disallowing 
tbe  claim  of  tbe  appellant  lu  tbe  sum  of  $1,- 
700,  filed  against  the  administrator  of  the 
estate  of  Marie  Resek,  the  appellant  perfect- 
ed an  appeal  to  tbe  circuit  court  of  Cook 
county  by  filing  an  appeal  bond  In  the  said 
probate  court.  The  appeal  bond  and  the 
transcript  were  filed  In  the  circuit  court  on 
the  16th  day  of  December.  1001.  On  the  8d 
day  of  April,  1902,  certain  of  the  heirs  of 
the  said  deceased  were  permitted  to  become 
parUea  defendant  and  they  entered  their 
appearance.  On  the  19th  day  of  April.  1W2, 
being  tbe  last  day  of  the  March  term,  1902. 
of  said  court,  an  order  was  entered  dismiss- 
ing the  appeal  and  adjudging  that  the  costs 
should  be  paid  by  the  appellant  claimant 
On  the  7th  day  of  June.  1902,  being  one  of 
the  daya  of  the  subsequent  May  term  of  tbe 
said  court,  the  appellant  entered  a  motion  to 
set  aside  and  vacate  the  coder  dismissing  tbe 
appeal  and  adjudging  that  the  appellant  pay 
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the  eosta;  but  tbe  court  overruled  the  mo- 
tion. The  appellant  perfected  an  appeal  to 
the  Appellate  Court  for  the  First  District, 
and,  the  Judgment  being  affirmed,  has  prose- 
cuted this,  his  further  appeal,  to  this  court 

The  circuit  court  correctly  refused  to  grant 
the  motion,  entered  at  its  May  term,  to  ra- 
cate  the  order  and  Judgment  of  dismissal 
which  bad  been  entered  at  Its  March  term. 
That  motion  was  not  filed  at  the  March  term 
of  the  court  at  which  the  Judgment  of  dis- 
missal was  entered,  but  at  one  of  the  days 
of  the  second  subsequent  term  of  the  court. 
Defects  or  Imperfections  la  matters  of  form 
in  tbe  record,  pleadings,  process,  entries,  re- 
turns, or  other  proceedings  may  be  rectified, 
on  motion,  at  a  subsequent  term.  But  an  al- 
leged error  at  law  cannot  be  examined,  re- 
vised, or  corrected  the  court  on  a  mere 
motion  entered  after  the  close  of  the  term  at 
which  tbe  alleged  erroneous  action  was  tak- 
en and  final  Judgment  entered.  Tosettl 
Brewing  Oo.  t.  Koehler,  200  111.  369,  65  N. 
B.  6S6.  The  motion  substituted  by  the  stat- 
ute for  the  writ  of  ettor  coram  nobis  may  be 
invoked  to  enable  the  court  to  correct  an 
error  of  fact  that  came  within  tbe  scope  of 
the  writ  as  It  existed  at  tbe  common  law, 
that  the  Judgment  was  entered  against  a  de- 
ceased person,  an  infant  without  a  guardian, 
a  feme  covert,  a  person  insane  at  time  of 
trial,  or  a  valid  defense  existing  in  fact,  but 
wWch,  without  negligence  of  defendant,  was 
not  made,  either  through  duress,  fraud,  or  ex- 
cusable mistake,  wltbout  negligence  on  the 
part  of  tbe  par^  who,  by  the  motion,  com- 
plained of  the  action  of  the  court  6  Eocy. 
of  PL  &  Pr.  p.  27.  The  motion  herein  entered 
by  the  appellant  did  not  seek  to  bring  to  tbe 
attention  of  tbe  court  any  error  of  fact  which 
was  within  tbe  scope  of  a  writ  of  error 
coram  nobis  at  the  common  law.  Tbe  mo- 
tion disclosed  no  ground  of  complaint  but 
it  appeared  from  affidavits  filed  in  support 
thereof  that  the  vacation  of  the  order  of  dis- 
missal was  asked  upon  the  ground  that  un- 
der the  proper  construction  of  tbe  rules  of 
practice  In  said  circuit  court  the  appellant 
was  entiUed  to  one  day's  notice  In  writing 
that  tbe  motion  of  the  appellees  ttiat  the  ap- 
peal from  the  probate  court  be  dismissed 
would  be  taken  up  and  considered,  and  that 
such  notice  In  writing  bad  not  been  given. 
The  court  had  Jurisdiction  of  the  parties  and 
of  the  subject-matter,  and  proceeded  to  final 
Judgment  and  the  Judgment  entered  in  the 
cause  could  not  be  opened  and  reviewed  at  a 
subsequent  term  to  correct  an  alleged  error 
in  the  construction  or  application  of  the 
rules  adopted  by  the  court  to  regulate  the 
practice  In  the  court  It  is  only  tbe  correc- 
tion of  matters  of  form,  clerical  errors,  or 
matters  quite  of  course  that  may  be  bad  on 
mere  motion,  after  the  close  of  tbe  term. 
Tosettl  Brewing  Oo.  T.  Eoebler,  supra,  and 
cases  there  cited. 

The  Judgment  must  be  and  Is  affirmed, 
lodgment  affirmed. 


(206  111.  108) 

GRAND  LODGE  LOCOMOTITBI  FIBEUEN 
T.  OBBELL. 

(Supreme  Oonrt  of  IlUnoIs.  Dee.  16,  1008.) 

VBATERNAL  mSTTRANCB-TOTAL  INCAPACITT 
—  UBANINO  —  PRESENTATION  OF  CLAIU8  — 
8UFFICIGNCT— INTEREST  —  WHEN  ALLOWED 
—APPEAL— QUESTIONS  FOR  REVIEW— PREUU- 
DICUL  ERROR. 

1.  Questions  as  to  the 'admission  ot  evidence^ 
which  were  not  presented  to  the  Apvdlata 
Court,  and  which  do  not  appear,  from  the  ab- 
stract prepared  for  the  Appellate  Oourt,  to  have 
been  excepted  to  on  the  trial,  cannot  be  consid- 
ered on  appeal  from  the  A^ipellate  to  tiie  Su- 
preme Court 

2.  An  instruction  which,  as  given  by  the 
court,  ia  not  abstracted,  cannot  be  considered 
on  appeal  to  the  Supreme  from  the  Appellate 
Court.  . 

3.  Under  a  benefit  certificate  payable  In  case 
Insured  sbottld  become  "totslly  incapacitated  to 
perform  manual  labor,"  total  incapacity  means 
inabiUty  to  perform  instained  manual  labor,  so 
as  to  enable  one  to  earn  or  assist  In  earalog  a 
livelihood. 

4.  In  an  action  on  a  l>enefit  certificate  an  in- 
struction definioa  "permanent"  incapacity  as 
such  as  would  '^exiet  through  all  time'*  conid 
not  be  cfjniplained  of  by  Insurer. 

R.  Where  a  beneficiary  in  a  fraternal  Insur- 
ance socipry  prp(f"it(fl  liis  claims  in  a  satisfac- 
tory manner  to  the  subordinate  lodge,  which 
forwarded  tbem  sccordins  to  cnstom  to  tbe 
grand  lodge,  which  received  and  acted  upon  tlie 
claims  as  having  been  properly  presented,  the 
society  could  not  urge  complaints  as  to  the 
manner  of  preaentation  of  the  claims. 

6.  Where  a  benefit  certificate  was  for  a  speci- 
fied sum,  payable  to  the  beneficiary  if  totally 
disabled,  interest  on  such  snm  was  properly  nl- 
lowed  from  the  date  of  refusal  to  pay  the  claim 
on  its  preeentatioQ  according  to  the  by-lawa  of 
the  society. 

Appeal  from  Aiq;>ellate  Court  Fourth  Dis- 
trict 

Action  by  Charles  Orrell  against  the  Grand 
Lodge  of  Locomotive  Firemen.  From  a  Judg- 
ment of  the  Appellate  Court,  affirming  a 
Judgment  for  plaintiff  (for  opinion,  see  97 
111.  App.  246),  defendant  appeals.  Aifirmed. 

John  H.  Morphy  and  Jack,  Irwin,  Jack  & 
Danforth,  for  appellant  R.  J.  HcElvaln  and 
R.  J.  St^bens,  Cor  appellee. 

B0GG8,  J.  Tbe  drcult  conrt  of  Jackson 
county,  on  a  trial  before  the  court  and  a 
jury,  awarded  the  appellee  a  Judgment  In  tbe 
sum  of  $2,152.50  against  -Qie  appellant,  lodge 
on  a  beneficiary  certificate,  and  on  appeal  to 
tbe  Appellate  Court  for  the  Fourth  District 
the  Judgment  was  affirmed.  Tbe  case  comes 
Into  tblfl  court  on  it  further  appeal  of  the 
appellant  lodge. 

Tbe  assignment  as  for  error  that  the  Ap- 
pellate Court  erred  In  not  reversing  tbe  lodg- 
ment of  tlie  drcait  court  because  that  court 
errmipously  admitted  testimony  Id  belutif  of 
tbe  appellee  cannot  be  considered,  for  tbe 
reason  such  complaints  were  not  presented 
for  decision  to  the  Appellate  Court.  It  ap- 
pears from  the  opinion  of  tbe  Appellate  Court 
that  the  record,  aa  abstracted,  did  not  show 
that  any  objections  were  ottered  In  the  trial 
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court  to  tbe  reception  of  tbla  erldenc^  or 
that  any  rollng  as  to  tbo  admlBdbUltr  of 
mcb  evidence  was  asked  of  the  trial  judge 
or  exception  of  any  kind  taken.  Tbe  ab- 
itract  as  prepared  fbr  the  BntnnlBaion  of  tbe 
cause  to  this  court,  shows  objections  and  ex- 
ceptions to  the  Introduction  of  tbe  evidence; 
bnt  counsel  for  the  appellee,  1^  leave  of  tbe 
court  first  bad,  filed  a  certified  copy  of  the 
abstract  on  whltA  the  cause  was  submitted 
In  the  Appellate  Court,  and  It  tells  to  ibow 
Uiat  the  appellant  objected  In  the  trial  court 
to  tbe  evidence  or  that  any  exc^tlona  were 
preserved.  The  transcript  of  tbe  evidence 
found  In  the  record  to  typewritten,  and  no 
objections  or  exceptlona  as  to  this  evidence 
appear  In  ^pewrltlng.  'ObJectltHis  and  ex- 
ertions have  been  interlined  wlUi  a  lead 
pendl.  but  the  abstract  prepared  for  tbe  sub- 
mission of  the  case  in  the  Appellate  GouK 
did  not  refer  to  any  of  tbe  objecttons  or  ex- 
ceptions now  an>rarlng  In  pencil  writing. 
Thta  appeal  imngs  the  action  of  the  Appellate 
Court  In  review,  and  questions  not  iH«sented 
to  tbe  AK>ollate  Court  are  not  befbre  us  fbr 
decision.  Indiana  Millers'  Mutual  Fire  Ins. 
OO.  V.  People^  170  111.  474,  48  N.  BL  864. 

Many  objeetltma  are  urged  against  tbB  In- 
Btmetfona  given  to  the  Jury.  Those  having 
reference  to  Instruction  No.  1,  given  at  re- 
quest of  tbe  appellee  In  the  greater  decree 
arise  from  the  effect  of  tlu»  word  "not," 
which,  as  appears  from  the  abs^ct,  was  used, 
in  a  phrase,  of  the  instruction,  "as  is  not 
here  claimed."  The  Instruction  as  abstracted 
appears  In  the  record  as  originally  certified, 
but  counsel  fur  the  appdiee  procured  an  ad- 
ditional transcript  to  be  filed  In  the  Appe- 
late Court,  whicb  additional  transcript  con- 
tains a  corrected  copy  of  the  instmction,  f  ran 
which  it  appears  tbe  word  actually  used  In 
the  phrase  of  tbe  Instruction  was  "now,"  and 
that  tbe  word  "not"  did  not  appear  In  tbe 
Inatmction,  leaving  the  phrase  to  read,  "as 
Is  now  here  claimed."  Instruction  No.  1  as 
given  by  tbe  court  is  not  abstracted,  and 
therefore  is  not  before  us  for  review. 

Tbe  beneflclaiy  certificate  sued  on  provided 
for  tbe  payment  to  appellee  of  the  sum  of 
$1,600  "In  tbe  event  of  his  total  disability." 
Els  suit  vras  to  recover  for  that  cause.  The 
right  of  tbe  appellee  to  recover  depeuded,  in 
part,  upon  tbe  meaning  to  be  given  the 
phrase,  "totally  and  permanently  Incapaci- 
tated from  performing  manual  labor,"  as  em- 
ployed in  the  following  by-law  of  tbe  ap- 
pellant lodge: 

"See.  00.  A  beneficiary  member  In  good 
■tandlns  who  shall  be  totally  and  permanent- 
ly Incapacitated  from  performing  manual  la- 
bor ahall  be  oitltled  to  the  full  amount  of 
bis  beneficiary  Certificate,  provided  that  all 
dajma  arising  under  the  provisions  of  this 
section  shall  be  referred  to  the  grand  lodge 
officers,  who  shall  make  a  personal  Investiga- 
tion thereof,  employing  such  physicians  as 
In  tbelr  Judgment  may  be  necessary  to  de- 
termine tbe  validity  of  the  same,  all  expense 


so  Incurred  to  be  paid  by  the  claimant  unless 
assumed  by  tbe  lodge  of  which  he  is  a  mem- 
ber." 

Instruction  Mo.  9,  given  at  the  request  of 
tite  appellee,  was  as  follows:  "The  torm 
*manual  labw,'  in  its  ordinary  and  usual 
meaning  and  acceptation,  means  labor  per- 
fbrmed  by  and  vrlth  tbe  htfnda  or  band,  and 
It  Impllea  the  ability  for  such  sustained  exer- 
dae  and  use  of  tbe  haute  or  band  at  btbor 
as  will  enable  a  person  thereby  to  earn  or 
assist  in  earning  a  livelihood.  Being  able  to 
temporarily  use  tbe  hands  or  hand  at  and 
in  some  kind  of  labor,  bnt  without  the  ability 
to  sustain  such  ordinary  exercise  and  use  of 
tbe  hands  at  some  usieful  labor  whereby  mon- 
ej  may  be  earned  to  substantially  assist  in 
earning  a  livelihood  at  some  kind  of  manual 
labor,  does  not  constitute  the  ability'  to  per- 
fbnn  manual  labor  as  it  must  be  undemtood 
was  contemplated  by  the  parties  to  the  in- 
demnity contract  sued  upon  and  relied  on  in 
tbla  action." 

The  purpose  of  this  instruction  was  to. de- 
fine the  meaning  of  the  words  "manual  la- 
bor," and  to  advise  fhe  Jury  aa  to  the  physical 
condition  which  would  cmstitute  total  In- 
capacity to  perform  manual  labor.  Gounsd 
for  appellant  lodge  insist  that  the  phrase  "to- 
tal Incapacity"  meana  absolute  and  complete 
Inability  to  perform  any  labor  whatevo-  vritii 
tbe  band  or  hands,  and  the  criticism  upon 
tbe  instruction  is  that  it  wroneoudy  advised 
tbe  Jury  that  the  appellee  may  be  regarded 
as  totelly  incapacitated  though  be  be  not 
absolutely  Incapacitated  to  use  his  hand  or 
hands  in  some  manner  of  useful  labor.  The 
construction  given  by  the  instruction  is  prop- 
er. A  condition  of  absolute  and  complete  in- 
capacity to  do  any  manual  labor  ought  not 
to  be  regarded  as  the  true  construction  of  tbe 
language  of  the  by-law.  Totel  liability  to 
perform  manual  labor  to  an  extent  necemary 
to  entitle  him  to  receive  earnings  Is  what  Is 
meant  One  Who  has  power  to  use  bis  hand 
or  hands  at  labor  for  a  brief  effort  only,  and 
who  is  lacking  In  poww  to  sustain  the  effort 
fer  a  sufficient  length  of  time  to  make  the 
result  thereof  of  any  benefit  to  lilm  In  the 
way  of  assisting  in  his  at^port,  is  for  all 
practical  purposes  and  In  every  actual  sense 
totelly  incapacitated  from  performing  manual 
labor. 

The  meaning  to  be  given  the  word  **pee- 
manently,"  used  In  the  by-law  In  connection 
with  tbe  condition  of  incapacity,  was  given 
In  a  number  of  instructions,  among  them  in- 
structions Noa.  5,  18,  and  IS,  which,  In  sub- 
stance, charged  the  Jury  that  the  disability 
or  incapacity,  to  be  deemed  permanent,  must 
be  abovni  to  be  such  that  "it  will  exist 
throughout  all  time."  It  must  not  be  under- 
stood we  approve  of  this  construction  of  the 
word  "permanent."  but  the  appellant  com- 
pany cannot  complain  that  It  la  unjust  to  It 

Oounael  for  the  appellant  lodge  Insist  that 
compliance  with  the  requirements  of  sections 
60  and  ^  of  the  by-la wa,  that  all  claims  for 
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indenutlty  shall  be  referred  to  tbe  grand 
lodge,  la  a  condition  precedent  to  tbe  rigbt  of 
recorerr  of  such  indemnity.  Tbe  case  made 
by  tbe  appellee  was  that  be  became  totally 
and  permanently  Incapacitated  to  perform 
manual  labor  In  consequence  of  personal  In- 
juries received  In  two  railroad  accidents. 
Three  different  claims  for  Insurance  for  total 
disability  were  made  by  the  appellee  to  tbe 
subordinate  lodge,  and  were  by  tbe  local  or- 
der referred  to  the  grand  lodge,  and  were  act- 
ed upon  by  that  body.  Counsel,  however, 
urge  that  neither  of  such  claims  asked  In- 
demnity arising  from  personal  injuries,  and 
therefore  Insist  that  the  claim  on  which  the 
appellee  recovered  Judgment  had  never  been 
brought  to  the  notice  of  the  grand  lodge  or 
been  acted  upon  by  It  On  this  contention 
counsel  base  the  remaining  objections  an  to 
the  ruling  of  the  court  In  passing  svon  the 
instnictions. 

The  appellee  laid  his  respective  elalms  be- 
fore the  subordinate  lodge  in  some  manner 
— wjiether  verbally  or  by  a  written  statement, 
or  what  cause  was  given  for  the  disability, 
If  any,  by  bim  In  either  of  tbe  claims,  does 
not  appear— and  the  subordinate  lodge  certi- 
fied to  tbe  grand  lodge  that  the  appellee  bad 
applied  for  the.  Indemnity.  These  certificates 
of  the  local  lodge  are  In  the  record.  Two  of 
them  make  no  reference  to  tbe  cause  of  tbe 
alleged  disability  of  the  claimant,  and  the 
tbird  contains  a  statement  that  the  local 
lodge  believes  the  claimant  "Is  totally  and 
permanently  disabled  from  performing  man- 
iial  labor  from  tbe  following  cause:  Tuber* 
cnlosis,  affecting  principally  the  left  lung; 
the  disability  Is  toUi  and  permanent"  The 
evidence  tended  to  show  a  locomotive  engine 
on  which  the  appellee  was  working  as  a  fire- 
man. In  consequence  of  a  washout  of  tbe 
track,  was  overturned,  and  be  was  caught  be- 
tween tbe  cab  and  tank,  and  crushed  and 
Injured  about  the  neck,  breast,  stomach,  and 
other  portions  of  the  body;  that  be  was  pin- 
ioned In  the  wreck,  and  Immersed  In  tbe 
swiftly  running  water;  and  that  as  a  conse- 
qaence  of  tbe  injuries  and  tbe  exposure  he 
became  afflicted  with  chronic  catarrh  and 
with  tuberculosis  of  the  left  lung.  This  af- 
fliction is  given  In  tbe  last  certificate  of  the 
local  lodge  to  tbe  grand  lodge  as  tbe  ground 
of  tbe  claim.  It  does  not  appear  from  tbe 
record  but  that  tbe  appellee.  In  tbe  presenta- 
tion of  his  claims  to  the  subordinate  lodge, 
disclosed  the  same  and  all  of  the  causes  of 
disability  that  appeared  in  the  evidence  on 
tbe  trlaL  The  appellee  presented  bis  claims 
In  a  manner  satisfactory  to  the  subordinate 
lodge;  that  body  certified  tbem.  In  accord- 
ance with  the  custom  and  usage  of  tbe  order, 
to  tbe  grand  lodge;  the  superior  organization 
received  and  acted  upon  tbe  claims  as  hav- 
ing been  properly  presented;  and  it  cannot 
now  be  allowed  to  urge  complaints  as  to  tbe 
manner  of  tbe  presentation  of  tbe  claims. 
Tbe  instructions  were  In  harmony  with  the 
Ttevra  we  have  eziKressed. 


Tbe  verdict  and  Judgment  Included  lnte^ 
est  on  the  amount  specified  In  the  beneficiary 
certificate  at  the  rate  of  5  per  cent  from 
tbe  date  of  tbe  rejection  by  the  grand  lodge 
of  tbe  claim  of  appellee  last  referred  to  that 
body.  Tbe  certificate  is  for  a  specified  sum 
of  money,  which  appellee  should  receive  if 
entitled  to  Indemnity  for  total  disability. 
That  sum  became  due  when  the  contingency 
of  its  payment  accrued  and  the  requirements 
of  the  by-laws  as  to  the  presentation  of  the 
claim  bed  been  compiled  with  and  payment 
refused.  Interest  was  properly  allowed  from 
tbe  date  of  sucb  refusal.  Massachusetts  Mu- 
tual Life  Ids.  Co.  v.  Robinson,  98  111.  324; 
Supreme  Lodge  A.  O.  U.  W.  v.  Zuhlke,  129 
111.  298,  21  N.  B.  789;  Northwestern  Travel- 
ing Men's  Ass'n  v.  Scbauss,  148  111.  S04,  35 
N.  B.  747;  Grand  Lodge  A.  O.  U.  W.  v.  Bag- 
ley,  164  111.  840,  45  N.  E.  63&  In  Railway 
Passenger,  etc.,  Ass'n  v.  Loomls,  142  111. 
660,  32  N.  E.  424,  and  Same  v.  Tucker,  157 
lU.  194,  42  N.  E.  398,  44  N.  E.  286.  tbe  con- 
tract for  indemnity  was  only  partly  In  writ* 
ing,  and  for  that  reason  Interest  did  not  ac- 
crue under  tbe  statute. 

Tbe  Judgment  Is  affirmed.  The  costs  of 
the  additional  abstract  furnished  by  the  ap- 
pellee will  be  taxed  to  tbe  appellant  lodges 
Judgment  affirmed. 


(206  ni.  m) 

]raOPLB  ax  rel.  8ELBT,  Gonnty  Treasorar, 
T.  DTBR. 

(Supreme  Court  of  Illiaols.   Dee.  IS*  190S.) 

DRAINAGE  DISTRICT— DEPECTIVB  ORGANIZA- 
TION—INCLUSION OF  LAND  IN  ADJOININO 
TOWNSHIP  — COLLATERAL  ATTACK— COLLEC- 
TION OF  ASSESSMENT. 

1.  The  act  to  provide  for  drainase  for  agri- 
cultural and  sanitary  purposes  (section  76),  as 
amended  by  I^va  1901,  i>.  167,  ivovides  for 
the  formatioD  of  a  township  drainage  district. 
The  commiBsioners  are  required  to  examiue  tbe 
lands,  and  their  proceedings  are  to  be  placed  on 
the  drainage  records,  and  tbe  district  is  to  be 
named  and  numbered.  Where  tbe  lands  are  In 
two  or  more  townships,  the  petition  must  be 
filed  in  the  office  of  each  town  clerk,  who  shall 
give  notice  to  the  commiBsioners  of  his  town- 
ship. These  commissiooers  are  required  to  hold 
a  joint  meeting,  and  from  their  number  to  se- 
lect three,  who  shall  be  the  corporate  anthorl- 
tiea  of  tbe  district.  HeU,  that  though  a  district 
organized  only  by  the  authorities  of  one  town- 
ship, but  including  lauds  in  an  adjoining  town- 
ship, was  defectively  organized,  yet  it  consti- 
tuted a  de  facto  corporation,  whose  existence 
could  not  be  collaterally  attacked  by  the  owner 
of  land  outside  the  township  when  a  drainage 
assessment  was  sought  ta  be  enforced  against 
him. 

2.  As  the  illegality  went  to  the  organization 
of  the  district  aa  a  whole,  the  attack  could  not 
be  justified  as  not  made  on  the  organisatioa  of 
the  district,  but  only  on  the  validity  of  the  as- 
sessment on  the  lands  outside  the  township. 

Appeal  from  Moultrie  County  Court;  EL  D. 
Hutchinson,  Judge. 

ProcecdlQgs  by  the  people  for  tbe  collection 
of  a  drainage  assessment  against  tbe  land  of 
Jasper  Dyer,  iu  which  Dyer  files  objections. 
From  a  Judgment  sustaining  tbe  objections, 
the  people  appeal.  fieTeraeiL 
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W.  K.  Whitfield,  State's  Atty..  and  Marion 
Watson,  for  drainage  district  Eden  &  Mar- 
tin and  A.  W.  Lux,  for  appellee. 

CARTWniGHT,  J.  A  petition  to  the  com- 
missioners of  higbways  of  the  township  of 
Lowe,  in  Moultrie  coonty,  signed  by  owners 
of  lands  in  said  township  upon  which  ditches 
bad  been  constructed  by  the  voluntary  ac- 
tion of  such  owners,  was  filed  with  the  town 
clerk  of  said  township,  asking  for  the  forma- 
tion of  a  drahiage  district  to  include  all  the 
lands  to  be  benefited  by  maintaining  sncb 
ditches,  in  pursuance  of  the  provisions  of  sec- 
tion 76  of  the  act  to  provide  for  drainage  for 
agricultural  and  sanitary  purposes,  as  amend- 
ed by  an  act  in  force  July  1, 1901  (Laws  1901, 
p.  157).  The  petition  Included  only  lands 
situated  in  the  township  of  Lo'tre,  and  the 
town  clerk  notified  the  commissioners  of  Its 
receipt,  and  proceeded  under  the  provisions  of 
said  section  in  relation  to  the  formation  of 
a  drainage  district  of  the  township.  Upon 
examining  the  lands  to  be  benefited  by  reason 
of  the  proposed  Improvement  of  the  ditches, 
the  commissioners  of  highways  concluded 
that  the  lands  of  the  appellee  in  the  adjoining 
township  of  Lovington  would  be  benefited; 
and  they  proceeded  to  organize  Drainage  Dis- 
trict No.  6  by  user  of  the  township  of  Lowe, 
Incindlng  the  lands  of  appellee,  situated  in 
the  adjoining  township.  They  clas^fied  the 
lands  and  assessed  the  same  for  benefits. 
The  assessment  against  the  lands  of  appellee 
-was  tmpald,  and  the  county  collector  applied 
to  the  cotmty  court  for  judgment  The  ap- 
pellee appeared  and  filed  his  objections  that 
the  drainage'  district  was  organized.  Includ- 
ing lands  In  two  townships,  by  the  commis- 
sioners of  highways  of  the  township  of  Lowe 
without  the  co-operation  of  the  commissioners 
of  highways  of  the  township  of  Lovlngton; 
that  his  lands  were  located  In  the  township 
of  Lovlngton;  and  that  he  nev^  voluntarily 
connected  his  drainage  with  any  ditch  or 
ditches  constructed -by  said  drainage  district 
The  court  overruled  a  motion  to  strike  the  ob- 
jections from  the  flies,  and,  the  parties  hav- 
ing made  an  agreed  statement  of  facts  as 
above,  the  objections  were  sustained  by  the 
conrt,  and  judgment  was  refused. 

Section  76,  as  amended  In  1901,  provides 
for  the  formation  of  a  drainage  district  of  a 
township  by  petition  addressed  to  the  com- 
mlsaloners  of  highways,  where  the  owners 
of  adjoining  lands  have  by  voluntary  action 
constructed  ditches  which  form  a  continuous 
line  or  lines  and  branches.  The  commission- 
ers are  required  to  examine  the  lands  which 
wilt  be  l>enefited  or  damaged  by  reason  of  the 
improvement  and  their  proceedings  are  to 
be  placed  on  the  ^alnage  records  of  the 
township,  and  the  district  is  to  be  nnmed  and 
numbered.  The  section  also  provides  for  the 
formation  of  a  district  where  the  lands  af- 
fected are  in  two  or  more  townships,  and  In 
tbat  case  the  petition  must  be  filed  In  the 
otBxx  of  the  town  clerk  of  each  townslili^ 


who  shall  give  notice  to  tlie  commls^ners  of 
highways  of  his  townstiip,  and  cause  notice 
to  be  given  to  the  owners  of  land  situated 
therein.  For  such  a  district  the  comndsslon- 
ers  of  highways  of  the  several  townships  are 
required  to  hold  a  joint  meeting,  and  from 
their  number  select  three,  who  shall  be  the 
corporate  authorities  of  the  district  and  des- 
ignate the  supervisor  of  one  of  the  townships 
as  treasurer  of  the  district  In  this  case  the 
district  was  organized  without  complying 
with  the  provisions  of  the  law.  It  Included 
lands  in  the  townships  of  Lowe  and  Loving- 
ton,  and  was  organized  as  a  drahiage  district 
of  the  township  of  Lowe.  But  although  the 
district  was  not  legally  organized.  It  was  a 
de  facto  drainage  district,  and  the  legality  of 
the  action  of  the  commissioners  In  organizing 
it  could  not  be  Inquired  into  upon  the  appli- 
cation of  the  county  collector  for  the  pur- 
pose of  collecting  the  assessment  There 
was  a  valid  law  in  existence,  under  which 
such  a  drainage  district  might  have  been 
lawfully  organized,  and  there  was  an  at- 
tempted organization  and  user  of  the  fran- 
chises pertaining  to  a  drainage  district  The 
acts  of  Its  officers  did  not  constitute  a  mere 
usurpation  of  power  without  the  authority  of 
any  law,  but  there  was  an  attempt  to  organ- 
ize a  district  which  might  In  law,  have  been 
organized,  and  an  actual  user  of  the  cor- 
porate franchise.  American  Loan  &  Trust 
Co.  V.  Minnesota  &  Northwestern  Railroad 
Co.,  167  111.  641,  42  N.  B.  153;  8  Am.  &  Eng. 
•Bncy.  of  Law  (2d  Bd.)  748.  In  Trumbo  v. 
People,  75  III.  561,  It  was  found  that  a  new 
school  district  was  not  legally  formed  be- 
cause its  boundary  was  nearer  than  one  mile 
to  a  school  house  In  another  district  in  direct 
violation  of  the  law  authorizing  the  forma- 
tion of  a  new  district,  but  it  was  held  that 
the  legality  of  the  organization  could  not  be 
inquired  Into  In  the  collateral  proceeding  for 
the  collection  of  a  tax.  The  same  rule  was 
declared  In  Osbom  v.  People,  103  111.  224; 
Blake  v.  People,  109  111.  504;  Evans  v.  Lewis. 
121  III.  478,  13  N.  B.  246;  and  other  cases. 

In  a  collateral  proceeding  for  the  purpose 
of  collecting  a  tax  or  assessment,  the  court 
is  without  power  to  hear  evidence  for  the 
purpose  of  determining  whether  a  de  facto 
corporation  Imposing  the  tax  or  levying  the 
assessment  was  legally  organized  or  not. 
Counsel  for  the  appellee  seem  to  concede  that 
this  is  the  rule,  but  they  Insist  that  they  are 
not  attacking  the  organization  of  the  dis- 
trict or  the  right  of  the  commissioners  to 
levy  an  assessment  within  that  part  of  the 
district  in  the  township  of  Lowe,  and  they 
say  they  are  only  questioning  the  validity  of 
an  assessment  on  that  portion  of  the  lands 
in  the  drainage  district  which  is  not  In  the 
township  of  Lowe.  They  rely  upon  the  de- 
cision in  Payson  v.  People,  175  III.  267.  51  N. 
E.  5SS.  In  that  case  the  district  was  estab- 
lished by  the  county  court,  which  derived  its 
jurisdiction  from  a  statute  requiring  notice 
to  the  owners  of  lands,  and  the  court  was 
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vlthont  Jurisdiction  of  one  of  tbe  owners  for 
want  of  auch  notice.  Tbere  It  was  held  that 
the  action  of  the  court  was  without  Jurisdic- 
tion and  Told,  and  therefore  subject  to  col- 
lateral attack.  That  case  we  held  not  to  be 
within  tbe  general  rule.  But  there  Is  no  dla- 
tinctlon  between  this  case  and  any  other  at- 
tempt to  question  the  organization  of  a  cor- 
poration collaterally.  Tbe  drainage  district 
was  organized  as  a  whole,  including  lands  in 
two  townships,  and  the  Illegality  affected  the 
district  as  a  whole.  Tbe  ruling  of  tbe  court 
In  sustaining  appellee's  objections  was  in  fact 
a  holding  that  the  district  was  not  legally 
organised,  and  tbe  objection  that  It  was  not 
BO  organized  could  not  be  made  In  this  pro- 
ceeding. 

Tbe  Judgment  of  the  county  court  is  re- 
versed, and  the  cause  remandeiL  Reversed 
and  remanded. 


(206  ni.  <SS) 

GHIGAOO  A  A.  BY.  CO.  t.  PEX)PLS]  er  rel, 
WOLFF.  County  Treasurer. 
(Supreme  Court  of  Illinois.  Dec.  16,  1903.) 

SCHOOL  DISTRICTS— TAXES-CBRTIFICATE  TO 
COUNTY  CLERK  —  BUFFICIENCY  —  BUILDING 
TAXr-PAYMENT  OP  BONDa-PROPRIETY. 

1.  Under  a  statute  requirlDg  the  directors  of 
school  districts  to  certify  to  tbe  county  clerk 
the  amount  of  money  to  be  raised  for  school 
purposes,  leaving  with  the  county  clerk  the 
clerical  duty  of  ascertaining  the  rate  at  which 
the  tax  shall  be  extended,  a  certificate  which 
states  SQch  rate,  instead  of  the  pross  amount 
needed,  though  Informal,  will  not  invalidate  the 
tax. 

2.  Const,  art.  9,  1  12,  limits  the  amount  of 
Indebtedness  which  a  school  district  may  con- 
tract, and  requires  that  it  sliall  provide  for  the 
collection  of  a  direct  anoual  tax  sufficient  to 
pay  interest  on  such  debt  as  it  falls  due,  and 
also  to  discbarge  the  principal  within  20  years. 
Hnrds'  Rev.  Sl  1901,  c.  122,  fi  202,  provides 
that,  for  supporting  schools  and  repairing  and 
Improving  scQoolhouses,  the  directors  shall  be 
authorized  to  levy  an  annual  tax,  not  to  exceed 
a  certain  per  cent,  for  educational,  and  a  cer- 
tain other  per  cent,  for  building,  purposes. 
Held,  that  a  school  district  could  levy  but  two 
taxes— one  for  educational  and  one  (or  building 
purposes—the  proceeds  of  the  latter  being  prop- 
erly applicable  to  the  payment  of  outstanding 
bonds  Issued  to  build  a  scnoolhouse. 

Appeal  from  8t  Clalr  County  Court;  Jno. 
B.  Hay,  Judge. 

Proceedings  by  tbe  peopia,  on  the  relation 
of  Pblllpp  Wolff,  county  treasurer,  for  tbe 
collection  of  a  school  district  tax  against 
the  property  of  tbe  Chicago  &  Alton  Railway 
Company.  From  a  Judgment  and  order  of 
sale  entered  against  the  railroad  companjr^ 
real  estate,  it  appeals.  Affirmed. 

Chas.  P.  Wise,  for  appellant  James  A. 
Farmer,  Stated  Atty.  CAugust  Barthel,  of 
counsel),  for  ^ipelleeu 

SCOTT.  J.  On  August  1,  1902,  tbe  dlrec^ 
ors  of  School  District  No.  4,  township  2,  range 
10,  St  Glair  county.  111.,  certified  to  the 

T 1.  Sm  Schools  and  Sobool  Dlstrlots,  toL  tt.  Cent. 


county  clerk  of  that  county  a  tax  levy  of  2^ 
per  cent  for  school  purposes,  and  l\i  per 
cent  for  building  purposes,  on  tbe  taxable 
property  of  the  district,  for  the  year  1902. 
Appellant  is  tbe  owner  of  properly  in  that 
school  district  It  paid  all  of  ita  taxes  ex- 
cept the  tax  levied  for  building  purposes. 
The  county  collector  applied  at  the  Juno 
term.  1902,  of  the  county  court  of  that  coun- 
ty, for  Judgment  and  order  of  sale  against 
the  lands  of  appellant,  among  others,  for  de- 
linquent taxes.  Appellant  filed  its  written 
objections  to  the  tax  for  building  purposes 
above  mentioned,  and  upon  a  hearing  tbe 
objections  were  OTermled,  a  Judgment  and 
order  of  sale  entered  against  Its  real  estate 
for  this  tax,  and  It  appeals  to  this  court 

It  is  objected  that  tbe  certificate  of  tbe  di- 
rectors was  not  In  proper  form.  The  cer* 
tlfioite  recites  that  tlie  directors  require  "the 
amount  of  two  and  one-half  per  cent"  to  be 
levied  for  school  purposes,  "and  one  and  one- 
fourth  per  cent  for  building  purposes.**  The 
statute  requires  the  directors  to  certify  tbe 
amount  of  mon^  that  Is  to  be  raised  tax 
their  purposes^  and  leaves  witb  tbe  county 
clerk  the  clerical  duty  of  ascertaining  tbe 
rate  at  whlcb  the  tax  shall  be  extended;  and 
the  position  of  appellant  Is  tbat  the  certifi- 
cate should  state  tbe  amount  of  money  re- 
quired, Instead  of  stating  the  rate  at  wblch 
tbe  tax  shall  be  extended.  In  Ghlcago  & 
Alton  Railroad  Co.  t.  People,  165  III  276,  40 
N.  B.  602,  we  beld  tbat  a  certificate  Ut  tbe 
same  form  as  this  one  was  not  a  strict  com- 
pliance with  tbe  statute  but  that  tbe  In- 
formality did  not  Invalidate  the  tax.  We  are 
not  inclined  to  depart  from  Hie  rule  tbere 
annotmced. 

It  appears  from  the  testimony  taken  in 
tbe  case  that  tbere  are  two  scboolfaouBes  in 
tbe  district  One  was  bnllt*  between  Oc- 
tober, 1888,  and  Jannary  1,  1001.  Tbe  oth- 
er was  bnllt  in  tbe  fall  of  1901.  In  October, 
1888,  bonds  to  the  amount  of  ¥4,000  were 
issued_in  accordance  with  a  vote  of  tbe  peo- 
ple of  tbe  district,  and  tbe  proceeds  were 
used  In  erecting  tbe  first  scboolhoase.  Upon 
a  like  authorisation,  bonds  to  tiie  amount  oC 
f 2.200  wore  issued  In  S^tember,  1001,  and. 
the  proceeds  were  used  tn  bnllding  fiie  sec- 
ond scboolbouse.  The  greater  part  of  all  this 
bonded  Indebtedness  Is  still  oatstanding.  At 
the  time  of  the  levy  of  the  tax  for  bulldlos 
purposes.  In  1902,  no  bnllding  bad  been  dcnie 
by  the  directors  since  tbe  completion  of  the 
scboolbouse,  in  1801;  and,  so  far  as  appears, 
no  Indebtedness  of  the  district  contracted 
for  building  purposes  was  In  existMice,  ex- 
cept the  bonded  Indebtedness  above  mention- 
ed. No  building  operations  were  in  contem- 
platlop,  but  tbe  building  tax  was  levied  with 
tbe  purpose  of  applying  It  upon  the  bonded 
indebtedness.  Tbe  question  to  be  determin- 
ed Is,  can  a  tex  be  legally  levied  for  build- 
ing purposes  when  tbe  Intention  of  tbe  di- 
rectors is  not  to  pay  directly  for  tbe  construc- 
tion of  buildings,  but  Is  to  apply  tbe  tuc. 
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when  collected,  to  the  payment  of  boaOM  itf 
the  district,  the  proceeds  of  which  wen  wed 
for  bnlldlns  pmposes? 

Section  1%  art  of  the  Oonstitatton  of 
the  state  of  Illinois,  so  far  as  aivUcable,  is 
asfollom:  "Noconnty.  city,  township,  schotrf 
district,  or  oUier  municipal  corporation*  shaU 
tw  allowed  to  become  Indebted  In  any  man- 
ner or  for  any  purpose,  to  an  amount,  indnO- 
ing  existing  Indebtedness,  In  tbe  aggregate 
exceeding  five  per  centum  on  the  ralne  of  the 
taxable  property  therein,  to  be  ascertained 
by  the  last  assessment  for  state  and  connty 
taxes  preTlons  to  the  Incurring  of  such  in- 
debtedness. Any  county,  dty,  school  district 
or  other  municipal  corporation,  Incurring  any 
Indebtedness  as  aforesaid,  shall  btfore,  or 
at  the  time  of  doing  so,  proTlde  for  the  col- 
lection of  a  direct  annual  tax  sufficient  to 
pay  the  Intorest  on  such  debt  as  It  falls  doe, 
and  also  to -pay  and  discharge  the  principal 
thereof  within  twenty  years  from  the  time 
of  contracting  the  same."  Section  200,  c.  12% 
Hnrd's  Ber.  8t  1901.  so  far  as  applicable, 
proTldes:  "Fbr  the  purpose  of  establishing 
and  supporting  free  schools  tor  not  less  than 
six  n<a>  more  than  nine  months  In  each  year, 
and  defraying  all  the  expenses  of  the  same 
of  erery  description,  for  the  purpose  of  repair^ 
tng  and  improving  school  houses,  of  procur- 
ing furniture,  fuel,  libraries  and  apparatus, 
and  for  all  other  necessary  Incidental  ex- 
penses In  each  district,  village  or  dty,  any- 
thing In  any  spedal  charter  to  the  contrary 
notwithstanding,  the  directors  of  snch  dis- 
trict and  the  authorities  of  such  village  or 
dty  shall  be  authorlMd  to  levy  a  tax  anntial- 
ly  npon  alt  the  taxable  property  of  tbe  dis- 
trict, village  or  city,  not  to  exceed  two  and 
one-half  per  cent,  fcr  educational  and  two 
and  one-half  per  cent,  for  building  purposes 
(except  to  pay  indebtedness  contracted  ^le- 
vlons  to  the  passage  of  this  act),  the  valua- 
tion to  be  ascertained  by  the  last  assess- 
ment for  state  and  county  taxes." 

Tbe  position  of  appellant  Is  that  thwe  are 
fliree  legal-  ways  by  which  school  boards 
may  impose  taxes— one  under  the  constitu- 
tional provision  tor  the  purpose  of  paying 
Interest  and  prlndpal  of  bonded  Indebted- 
ness, one  for  educational  purposes  under 
Oie  statute,  and  (me  for  bulldhig  purposes 
under  the  ststote— and  that  the  tax  here  in- 
volved having  been  levied  for  building  pur- 
poses, when  It  should  hare  been  levied  to 
pay  prindpal  and  Interest  of  bonded  indebted- 
ness, cannot  be  sustained,  even  ttiough  thr.t 
bonded  Indebtedness  was  incurred  for  build- 
ing purposes.  Language  is  found  in  the  case 
of  JOaltlmore  tc  Oblo  Southwestern  Railway 
Co.  V.  People,  195  III.  42B.  68  N.  E.  262,  which 
perhaps  lends  support  to  this  view;  but  what 
was  there  said  upon  which  appellant  relies 
was  unnecessary  to  the  disposition  of  the 
question  then  before  tiw  court,  and  was,  and 
should  be  treated  as,  mere  obiter.  There  the 
school  board  levied  one  tax  for  school  pnr- 
VOKt,  another  tax  tor  building  porposea.and 


still  another  tor  Interest  and  sinking  fund, 
which  latter  tax  was  to  be  applied  upon  the 
principal  and  interest  of  a  bonded  Indebted- 
ness Incurred  In  obtaining  money  to  be  used 
for  building  puiposss.  .  The  tax  levy  for  bnlld* 
Ing  purposes  in  that  case  was  hdd  Invalid, 
tor  reasons  unnecessary  to  repeat  here.  The 
tax  for  interest  and  sinking  fund  was  sus- 
tained. That  tax  bad  not  been  objected  to 
in  the  court  below,  and  in  &ct  had  been 
paid  by  the  objector  before  the  filing  of  the 
objections.  The  county  cour^  however,  deem- 
ing it  illegal,  held  that  It  should  not  be  paid. 
It  was  property  sustained  by  this  court  for 
the  reason  that  it  had  been  paid,  and  because 
no  objections  had  been  filed  to  it  While  it 
la  true  that  the  secUon  of  the  Constltntion 
from  which  we  have  quoted  is  self -executing, 
It  is  equally  apparoit  that  the  Legislature  In- 
telided,  by  tbe  language  of  section  202,  supra, 
to  limit  the  levy  of  taxes  -by  school  officers 
to  the  rates  fixed  by  that  section  of  the 
stetute.  and  that  enactment  Is  not  in  conflict 
with  the  constltntlonal  provision  under  con- 
sideration. If  a  bonded  Indebtedness  has 
been  Incurred  for  educational  purposes,  the 
tax  to  meet  it  mast  be  levied  as  an  education- 
al tex;  and,  if  such  Indebtedness  has  been 
incurred  tot  building  purposes,  the  tex  levied 
tQ  meet  it  must  be  levied  for  building  pur- 
poses, and  the  tax  levied  for  dther  purpose, 
whether  or  not  it  Includes  any  sum  to  be  ap- 
plied upon  bonded  Indebtedness,  cannot  ex- 
ceed the  Tfi.te  fixed  by  the  statute  for  such 
purpose.  We  therefore  hold  that  a  school 
board  can  levy  but  two  taiss— one  for  build- 
ing purposes  and  one  for  educational  pmv 
poses— and  that  bonded  Indebtedness  must  be 
paid  out  of  tbe  taxes  so  levied,  and  that  the 
levy  tennot  exceed  the  rates  provided  by 
the  stetute.  Tbe  term  "educational,"  as  used 
m  section  20/2,  supra,  and  the  term  "school,** 
as  used  in  the  form  for  the  certificate  of  the 
levy,  which  is  found  In  tbe  succeeding  sec- 
tion of  the  statute*  were  Intended  by  tbe 
Legislature  to  describe  and  refer  to  the  same 
tex. 

The  judgment  of  the  county  court  will  be 
affirmed.   Judgment  affirmed. 


(!05  111.  601) 

MARIE  M.  B.  CHUnOH  t.  TRINfTT  M.  B. 

CHURCH. 

(Supreme  Oonrt  of  Illinois.   Dec.  16,  1903.) 

STATUTE  OF  FRAUDS-ORAL  TRUST— RESULT- 
ING TRUST— CHURCH  MISSION-CAPACITY  AS 
BENEFICIARY— FAILURE  TO  FURNISH  MON- 
EY. 

.  1.  Uader  tbe  statute  of  franda.  requiriog  all 
declarations  or  creations  of  trusts  to  be  evi- 
denced by  some  writing,  and  declaring  all  other 
express  tmats  utterly  void,  ao  oral  agreement 
by  the  trustee  of  a  church,  to  whom  a  mission 
property  bad  been  conveyed,  to  convey  it  to  an- 
other church,  to  be  held  until  the  mission  Is  in- 
corporated, and  then  to  be  conveyed  to  the  mis- 
sion, is  ineffectual  to  create  a  trust  in  behalf  of 
the  mission  when  incorporated. 

2.  A  mission  started  by  a  church,  at  which 
penuHis  attend  rel^ioos  services,  and  children 
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attend  Saodar  school,  but  at  which  no  society 
for  the  purpose  ot  religioas  worship  has  been 
formed,  the  enterprise  being  supported  by  th« 
church,  does  not  constitute  such  an  entity  as  i» 
capable  of  becoming  the  beaeBciary  in  a  result- 
ing trust. 

3.  Evidence  held  to  Bhow  that  a  church  mis- 
sion, claiming,  after  its  incorporation,  certain 

Sroperty,  as  the  beneficiary  of  a  resulting  trust, 
id  not  pay  the  purchase  price  thereof. 

Appeal  ftom  Superior  Ooart»  Oook  Cotinty; 
Jesse  Holdom,  Judge. 

Bill  by  the  Mane  Methodist  Episcopal 
Ohorch  against  the  Trinity  Biethodlat  Bplsco- 
pal  Church.  Decree  tor  defendant,  and 
plaintiff  appeals.  Affirmed. 

Holden  &  Buzzell  (WUllam  H.  Holden,  of 
counsel),  for  appellant    Walker  ft  Payne, 

for  appellee. 

CABTWRIGHT,  J.  The  superior  court  of 
Oook  county  sustained  the  demurrer  of  ap- 
pellee to  the  amended  bill  of  appellant,  which 
prayed  the  court  to  declare  and  enforce  a 
trust  in  favor  of  appellant  In  real  estate  of 
which  appellee  held  the  legal  title,  and  to 
order  a  conveyance  of  the  same  to  appellant 
The  bill  was  dismissed  for  want  of  equity, 
and  this  appeal  was  prosecuted  from  the  de- 
cree. 

The  material  facts  alleged  In  the  amended 
bill,  which  by  tbe  demurrer  were  admitt^ 
are  as  follows:  The  Trinity  Methodist  Epis- 
copal Church  of  Chicago  and  the  First  Meth- 
odist Episcopal  Church  of  said  city  are  re- 
ligious corporations,  which  have  been  and 
are  Interested  In  the  enlargement  of  the  work 
of  the  denomination,  and  have  solicited  funds 
from  Methodists  and  tbe  public  generally 
for  tbe  fouQd.itIon  of  mlBsIons,  which  are  ul- 
timately to  form  churches  of  the  denomina- 
tion. In  1883  Wentworth  Avenue  Mission,  In 
Chicago,  was  organized  with  the  aid  of  mem- 
bers of  the  Trinity  Methodist  Episcopal 
Churcti.  Harlow  N.  Hlginbotbam,  who  was 
trustee  of  Trinity  Church,  assisted  In  start- 
ing the  mission,  and  contributed  means  for 
the  advancement  of  its  Interests.  Trinity 
Church  and  other  friends  of  the  mission  un- 
dertook to  obtain  aid  to  furnish  a  suitable 
place  for  public  worship,  and  for  the  Sunday- 
school  and  mission  work;  and  the  real  estate' 
In  question  in  this  case  was  selected  to  be 
purchased  for  the  mission  by  a  committee 
of  Trinity  Cbnrch,  of  which  committee  Higin- 
botham  was  a  member.  The  members  of  the 
mission  and  Its  friends  In  Trinity  Church, 
and  Bome  nrho  were  not  members  of  any 
chnrch,  donated  money  to  be  used  in  the  pur- 
chase of  the  real  estate.  It  was  purchased 
and  the  legal  title  conveyed  to  Hlginbotbam 
by  deed  dated  February  23,  1884,  and  It  was 
paid  for  with  the  funds  so  contributed  to  tbe 
mission.  In  April,  18S4,  Hlginbotbam  and 
sundry  members  of  Trinity  Church,  and  oth- 
er promoters  of  the  mission,  laid  before  First 
Church  the  needs  of  the  mission  and  Sun- 
day school  so  established  under  tbe  patron- 
age of  Trinity  Church,  and  First  Cburch 


thereupon  paid  $10,000  towards  the  contem- 
plated building,  and  afterward  contributed 
other  moneys  in  aid  of  the  mission.  At  the 
time  of  the  gift  by  First  Church,  Hlglnbo-. 
tbam  agreed  tliat  he  would  convey  tbe  real 
estate  to  said  church  within  three  years, 
free  of  Incumbrance,  and  that  First  Church 
should  hold  It  until  there  should  be  a  legally 
Incorporated  Methodist  church  to  take  and 
hold  it,  when  it  should  be  conveyed  by  First 
Chmrch  to  such  new  church,  with  the  condi- 
tions usual  in  deeds  of  conveyance  by  First 
Church.  A  building  was  erected  on  the  real 
estate,  and  there  was  expended  In  the  pur- 
chase of  the  real  estate  and  erection  of  tbe 
building  over  $40,000,  which  was  wholly  pro< 
vided  by  friends  and  members  of  Trinity 
Church  and  1^  First  Church  apd  other  con- 
tributors to  the  mission.  On  March  10,  1885, 
Higtabotham  conveyed  the  property  to  the 
trustees  of  Trinity  Church.  The  building  was 
erected  in  part  for  business  purposes,  with 
a  reservation  for  the  use  of  the  mission  and 
Its  Sunday  school.  The  building  was  dedi- 
cated October  18,  188S,  as  a  church,  under 
the  name  of  "Marie  Methodist  Episcopal 
Chapel,"  and  on  that  day  the  mission  entered 
Into  possession.  It  continued  in  occupation 
as  a  mission  under  the  patronage  of  Trinity 
Church.  Some  of  the  workers  In  the  mission 
were  workers  in  the  churcli,  and  Hlginbo- 
tbam continued  to  be  a  trustee  of  Trinity 
Church,  which  contributed  to  the  current  ex- 
penses of  the  mission.  Portions  of  the  prop- 
erty were  rented  by  Trinity  Church,  and  un- 
til 1901  the  rent  was  devoted  by  that  church 
to  the  current  expenses  of  the  mission.  Up 
to  that  time  Trinity  Church  contributed  con- 
siderable sums  of  money  In  addition  to  the 
Income  from  tbe  rent  of  the  property.  In 
the  year  1893  Trinity  Church  published  a  di- 
rectory. In  which  it  designated  Marie  Chapel 
as  a  Trinity  M.  E.  mission,  and  mentioned 
Marie  Chapel  Sunday  School  among  Its  socie- 
ties and  organizations.  It  also  stated  that 
Trinity  M.  SI  Mission,  a  fine  property  on 
Wentworth  avenue,  erected  at  a  cost  of  $40,- 
000,  was  dedicated  in  October,  1885.  After 
1900  Trinity  Church  ceased  to  apply  the 
rents  to  the  expenses  of  the  mission,  or  to 
contribute  to  such  expenses.  On  Febmacy 
11,  1901,  the  unincorporated  society  became 
Incorporated  under  the  name  and  style  of 
Marie  Methodist  Episcopal  Church  of  Chi- 
cago, and  soon  after  It  demanded  a  convey- 
ance of  tbe  legal  title.  Trinity  Church  re- 
plied, through  fflglnbotham,  declining  to 
make  the  conveyance,  but  offering  to  make  a 
lease  of  the  premises  occupied  by  the  mission 
for  a  nominal  consideration.  Since  tbe  In- 
corporation of  the  mission  as  a  church.  It  has 
had  a  regularly  appointed  pastor  and  mem- 
bership, and  has  occupied  the  property,  eec- 
cept  the  portion  rented  by  Trinity  Church  ta 
tenants. 

The  alleged  verbal  agreement  of  Hlgin- 
botbam In  1885  Out  he  would  convey  the  real 
estate  to  tbe  First  Church  within  three  years. 
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and  that  the  First  Church  should  hold  It  until 
there  dionid  be  a  legally  organized  Methodist 
dmrch,  and  should  then  convey  It  to  snch 
church,  la  Insufficient  as  a  bads  for  declaring 
a  tmst,  on  account  of  the  statute  of  ^uds,  by 
which  all  declarations  or  creations  of  trust 
must  he  manifested  and  proved  by  some  writ- 
ing. All  other  express  trusts  are  declared  to 
be  utterly  void  and  of  no  effect  The  statute 
of  frauds,  however,  has  no  appllcatttm  to 
trusts  resulting  by  operation  of  law,  and  such 
trusts  may  be  proved  by  parol.  Such  a  tmst 
results  from  the  paymrait  of  the  purchase 
money  by  one  par^,  and  the  conveyance  of 
tiie  legal  title  to  another;  and  It  Is  contended 
that  the  trust  alleged  In  this  case  resulted 
from  the '  payment  of  the  entire  purchase 
money  by  the  uolncorporated  society,  whicb  is 
now  Incorporated,  and  capable  of  taking  and 
boldlng  Uie  legal  title,  which  was  ^en  by 
EQginbotbam.  It  Is  essential,  however,  to  the 
creation  of  such  a  trust,  that  there  should 
have  been  a  society  formed  for  religious  pur- 
poBes,  which  paid  from  its  funds  the  purduse 
price,  or  some  definite  part  of  it,  and  the  trust 
can  only  arise  from  the  original  transaction. 
Reed  T.  Reed,  135  111.  482,  25  N.  B.  1095; 
Stephenson  t.  Mcaintock,  141  111.  604.  81  N. 
BL  810;  Koster  v.  Miller,  149  111.  195,  87  N.  B. 
46.  It  tiiere  was  an  organized  religious  so- 
ciety which  furnished  the  purchase  price  of 
tlie  real  estate,  Qie  fact  that  the  society  bed 
not  become  a  corporation  would  make  no  dif' 
ference,  In  equity,  where  the  trust  would  be 
upheld  and  enf(vced.  Perraria  v.  Yasconcel- 
los.  81  HI.  25;  Hoeffer  t.  Clogan,  171  111.  462. 

N.  B.  527,  40  li.  B.  A.  790.  63  Am.  8t  Rep. 
241;  Alden  v.  St  Peter's  Parish.  158  111.  631, 
42  N.  a  892,  *80  L.  B.  A.  232.  By  virtoe  of 
the  statute^  property  held  for  the  use  of  the 
members  would,  upon  the  Inctffporation  of  the 
society,  rest  in  the  corporation.  Dubs  t.  Bgll. 
167  lit  614,  47  N.  E.  766.  The  facts  alleged  In 
this  case  do  not  show  that  any  society  was 
formed  or  organized,  but  ratfaer,  the  contrary. 
In  order  to  constitute  a  society,  there  must  be 
a  membership  of  persons  associated  together 
which  collectively  constitute  the  society,  with 
such  officers  as  are  required,  er  at  least  a 
definite  collective  body  acting  as  a  society. 
The  mission  Is  alleged  to  have  been  a  mission 
of  Trinity  Church,  and  the  facts  show  that  It 
was  an  establishment  dependent  on  that 
church.  A  mission  is  ordinarily  Sustained  by 
some  church  on  the  mission  property,  and  Is 
conducted  by  missionaries  for  religious  In- 
struction and  worship  for  the  benefit  of  those 
not  ha^g  their  own  regular  church  priv- 
ileges. The  bill  does  not  show  that  there  was 
ever  any  society  formed  tor  the  purpose  of 
religions  worship,  bnt  that  the  mission  was 
sustained  by  Trinity  Church  and  other  well- 
dlaposed  pOTsons  as  a  mission  under  the  con- 
trol and  management  of  said  church.  The 
people  who  were  aided  by  the  mission  and  giv- 
en religions  instruction,  and  the  children  who 
came  to  the  Sunday  school,  could  not  be  re. 
garded  as  a  religions  aodety.  Trinity  Ohurch 


could  establish  the  mission,  purchase  the  prop- 
erty, construct  the  buildings,  and  carry  on  the 
work  of  ^e  mission,  without  becoming  trus- 
tees at  the  people  who  were  benefited  by  it 
Neither  are  there  any  facts  charged  in  the 
bill  from  which  it  can  be  said  that  the  mis- 
sion furnished  the  funds,  or  any  part  of  them, 
for  the  purchase  ot  the  property  or  tlie  erec- 
tion of  the  building.  Tbe  facts  stated  are  that 
(10,000  was  provided  by  the  First  Chnrch. 
and  not  more  than  915,000  by  the  members  of ' 
Trinity  Church,  and  that  HIgfnbotham  con- 
tributed. So  far  as  appears,  the  money  did 
not  belong  to  the  mission,  but  was  contributed 
fbr  the  purpose  of  establishing  Qie  mission  for 
Sunday  school  and  other  religious  work  un- 
d«  the  direction,  management,  and  control  of 
Trinity  Church.  The  property  was  erected,  In 
a  large  part,  for  business  purposes,  reserving 
what  was  necessary  tor  the  Sunday  school 
and  work  of  the  missiott.  Trinity  Church 
rented  the  portions  used  fbr  business  par* 
poses,  and  paid  the  expenses  of  the  mission 
vrith  the  rent  and  other  means.  A  resulting 
trust  la  not  created  by  the  facta  alleged  in  tiie 
bill. 

Tbe  court  was  right  in  sustaining  tbe  de- 
murro-  and  dismissing  the  bill.  The  decree 
is  afllrmed.  Decree  affirmed. 


(M  m.  64) 

In  re  ASCTSSMBggT  OF  FBOMCRTT  OF 

N0BTHWB3TBRN  UNIYEBSITT. 
(Snpreme  Court  of  Iltlnolt.   Dec.  16, 1903.) 

TAXATION— PROPERTY  EXEMPT  FROM  TAXA- 
TION—ST  ATUTES-CON  STI TUTIONAUTY— 
EES  JVDICATA-CONSTRUOTION. 

1.  The  decision  of  the  federal  Snpreme  Court, 
which  remains  In  fall  force  and  effect,  nphold- 
ing  the  conatltutionality  of  Laws  1855,  p.  483, 
providing  that  all  property  belonglog  to  or  own- 
ed by  the  Northwestern  UniverBlty  shall  be  foi^ 
aver  free  from  taxation.  Is  res  Judicata  be- 
tween tbe  same  parties,  not  only  as  to  iba 
qnestions  of  fact  and  law  decided  in  that  salt, 
out  also  as  to  tbe  groonds  of  recovery  or  de- 
fense which  might  have  been,  but  were  not, 
presented. 

2.  Laws  1855,  p.  488,  providing  that  **all 
property  of  whatever  kind  or  description  be- 
loDKiog  to  or  owned"  by  the  Northwestern  Uni- 
versity shall  be  fre&  from  taxation,  exempts 
from  taxation  all  the  property  of  the  corpora- 
tion acqnited  prior  to  uie  passage  of  tlie  act 

Proceedings  for  the  assessment  of  certain 
real  estate  belonging  to  the  Northwestern 
University.  The  board  of  review  vacated  tbe 
assessment  and  the  matter  was  certified  by 
the  auditor  of  public  accounts.  Affirmed. 

The  board  of  assessors  of  Cook  county  as- 
sessed for  taxation  for  tbe  year  1903  certain 
improved  real  estate  located  in  the  business 
center  of  the  dty  of  Chicago,  owned  by  the 
Northwestern  University,  which  Is  under 
lease  to  the  Illinois  Trust  Safety  Deposit 
Company,  and  in  use  by  it  for  banking  and 
safety  deposit  purpose  The  university  filed 
objections  to  the  assessment  with  the  board 
of  review  of  said  county,  upon  the  ground 
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that  the  property  was  exempt  tram  taxatloo 
if  virtue  of  aectlon  4  of  an  act  of  the  Legis- 
lature approved  February  14,  IKSS,  entitled 
"An  act  to  amend  an  act  entitled  'An  act  to 
Incorporate  the  Northwestern  UnlTerslty,*  ap- 
proved January  28. 1851,"  which  section  reads 
as  follows:  "That  all  property  of  whatever 
klqd  or  description  belonginc  to  at  owned 
by  said  corporatlcm,  shall  be  forever  free 
from  taxation  for  any  and  all  purposes." 
■liaws  1855,  p.  483.  The  board  of  review  sub* 
tslned  the  objections,  and  ordered  that  the 
assessment  upon  the  fee  be  vacated  and  set 
aside,  and  assessed  tlie  leasehold  interest  to 
the  trust  company  at  tiie  sum  of  .950,000.  The 
facts  were  certifled  by  the  board  of  review 
to  the  auditw  at  public  accounts,  and  by  the 
auditor  to  this  court,  in  accordance  with  the 
provisions  of  section  8S,  p.  101,  of  the  revenue 
act  of  1898.  It  is  claimed  by  the  board  of 
'assessors  the  property  is  subject  to  assess- 
ment and  taxation  on  the  following  grounds: 
First,  the  amraidment  of  1855  to  the  charter 
of  the  university  is  unconsUtutional  and  void; 
and,  second,  the  real  estate  in  question  hav- 
ing been  acquhwd  by  the  nniversity  prior  to 
the  passage  of  the  amendment  of  1855,  It  Is 
not  exempt  from  taxation. 

H.  J.  Hamlin,  Atty.  Gen,,  for  audits  pub- 
lic accounts.  Frank  L.  Shepard,  for  board  of 
review.  John  G.  Rlchb^g,  for  board  of  as- 
sessors. John  P.  Wilson  and  EL  H.  a  Millw, 
ftnr  Northwestern  Unlvondtf* 

HAND,  a  J.  (after  stating  the  fact^.  In 
the  case  at  Northwestwn  University  Peo- 
ple,  80  m.  833,  22  Am.  Bep.  187,  the  question 
of  the  constitutionality  of  the  amendment  of 
1866  to  the  charter  of  the  university  was 
presented  to  this  court  for  conalderadoiL 
That  case  wss  a  suit  between  the  same  par- 
ties, and  presenting  the  same  Issues  Involved 
here.  Tbls  court  then  held  the  amendment 
was  In  confflct  with  the  OonBtltnti<ai  of  1818, 
In  so  far  as  It  exempted  property  frcnn  taxa- 
tltm  which  was  not  itself  used  directly  in  aid 
of  the  purposes  for  which  the  corporation 
was  created,  but  which  vras  held  tor  pnUt, 
merely,  although  the  profits  were  to  be  de- 
voted to  the  proper  purposes  of  the  corpora- 
tion. The  case  went  to  the  Supreme  Court 
of  the  United  States  (Nortbwestoti  Univer- 
sity V.  People,  99  U.  S.  309,  25  L.  Bd.  887). 
where  the  Judgment  of  this  court  was  re- 
versed; that  court  holding  that  the  amend- 
ment of  1865  was  a  valid  contract  between 
the  state  and  the  unlveralty,  th«  obligation  of 
which  could  not  be  Impaired  by  any  snbse- 
quent  legislation  of  the  state  imposing  taxes 
upon  the  property  of  the  corporation.  That 
decisim  remains  in  full  force  and  effect,  and 
most  be  held  to  be  decisive  of  the  question 
now  raised  ss  to  the  v^ldlty  of  the  amend- 
ment of  1866.  By  assigning  new  reasons  for 
holding  the  act  Invalid,  which  existed  at  the 
time  that  dedaloo  was  rendered,  the  psrtles 
cannot  nlltlgate  the  question  settied  by  that 


litigation.  In  Umlaut  v.  Umlauf,  117  111.  B8a 
6  N.  E.  4R5,  67  Am.  Bep.  880.  on  page  6S1, 
117  111.,  and  page  466,  6  N.  57  Am.  Bep. 
880,  the  court  said:  "No  principle  is  better 
settled  than  that  where  a  question  proper  for 
Judicial  determination  is  directly  put  In  issue 
and  finally  determined  in  a  legal  proceeding 
by  a  court  having  c(»npetent  authority  and 
Jurisdiction  to  hear  and  determine  tiie  same^ 
such  decision  and  determination  of  tile  ques- 
tion wUl  be  deemed  final  and  conclusive  upon 
the  parties  and  their  privle^  in  all  future  liti- 
gation between  them  In  which  the  some  ques- 
tion arises,  so  long  as  the  Judgment  rraoalns 
unreversed  or  Ss  not  otherwise  set  aside." 
And  In  Bailey  v.  BaUey,  115  111.  661,  4  N.  B. 
394,  at  page  637,  115  III.,  and  page  397,  4 
N.  B.:  "As  said  in  Bogers  r,  HIggins,  57  IlL 
244.  the  controvCTsy  cannot  be  ret^ened  to 
hear  additional  reasons  which  before  existed, 
and  were  within  the  luowledge  of  the  party, 
in  support  of  the  same  cause  of  action.  The 
principle  of  res  Judicata  embraces  not  only 
wtiat  actually  was  determined  in  the  former 
case,  but  also  extends  to  any  other  matter 
pr(^>erly  involved,  and  which  might  have 
been  raised  and  determined  In  it"  And  in 
Harmon  v.  Auditor  of  Public  Accounts,  123 
IlL  122,  18  N.  B.  161.  6  Am.  Bt  Bep.  502, 
at  page  183,  123  III.,  and  page  164.  13 
N.  E.,  S  Am.  St  K«p.  602:  "In  Beloit  V. 
Morgan.  7  WalL  619  E19  L.  Ed.  206],  It  Id 
said:  "The  principle  of  res  Jndlcata  reaches 
further.  It  extends  not  only  to  the  questlonfl 
ot  fact  and  of  law  which  were  decided  In 
the  formor  suit,  but  also  to  the  grounds  at 
recovery  or  defense  which  might  have  been 
but  wore  not  presented.*" 

It  Is  contended  the  holding  in  JJorthwestem 
University  v.  People,  supra,  has  been  modi- 
fied tff  the  court  rendering  that  opinion  In 
the  case  of  Ohica^  Theological  Seminary  t. 
Ulinols,  U8  U.  &  062,  23  Sup.  Ot  886,  47 
L.  Ed.  611.  We  do  not  so  nnderstaod  those 
casM.  In  the  opbiion  filed  in  the  Seminary 
Case  the  tvo  cases  are  distinguished,  and  a 
different  conduslon  was  reached  In  that  case 
from  the  University  Case,  on  the  ground  that 
the  clauses  found  In  the  charters  of  the  nnl- 
▼erslty  and  seminary  exempting  the  property 
of  mid  Institutions  from  taxation  were  rad- 
ically different,  and  not  Identical  in  meaning, 
as  was  contended  in  argument  whm  the 
Seminary  Case  was  being  considered.  In  the 
Seminary  Case,  on  page  676,  188  U.  B.,  and 
page  3S8.  23  Sup.  Ct,  47  L.  Bd.  641,  It  was 
said:  "The  case  of  University  v.  People,  99 
U.  &  809  [26  L.  Ed.  387],  la  no  anthority  for 
the  contention  contended  for  the  plaintiff 
In  error.  In  that  case  the  charter  provided 
'that  all  property,  of  whatever  kind  or  de- 
scription, belonging  to  or  owned  by  said  cor- 
porations, shall  be  forever  free  from  taxation 
for  any  and  all  purposes.'  The  difference  be- 
tween the  two  provisions  is  intrinsic  and  ma- 
terial. What  is  lacking  In  the  case  at  bar  Is 
present  In  the  case  cited,  nnmely.  a  pro- 
vision exempting  all  the  property  'owned  by 
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mid  corporation.'  In  tbe  case  before  qb  It  Is 
the  propprty  'belongfng  or  appertaining  to 
said  seminar^,*  and  tbe  word  'belwging'  Is 
coDRtmed  by  tbe  Supreme  Conrt  as  not  By- 
Donymoas  wltb  'owned  by.'  Nor  Is  tbe  word 
"Bemlnary*  regarded  in  this  connection  as  tbe 
equivalent  of  tlie  word  *coTporatioa.' " 

Tbe  only  qnestioa  remaining  is,  does  tbe 
amendment  of  1835  exempt  from  taxation  tbe 
pn^erty  of  tbe  corporation  acquired  prior  to 
its  passage?  In  People  t.  Cbicago  Theologic- 
al Seminary.  174  III.  1T7.  Bl  N.  E.  108,  tbat 
question  was  Incidentally  InTolved,  and  It 
was  held  tiiat  all  property  belonging  to  the 
corporation  was,  in  unmistakable  terms,  ex- 
empt from  taxation.  The  language  contained 
In  tbe  amendment  li  very  comprehensive,  It 
being,  "all  property,  of  whatever  kind  or  de- 
Bcrfptiwi,  belonging  to  or  owned  by  nld  cor- 
poration," and  Is  so  plain  as  not  to  be  open 
to  construction,  and  clearly  exempts  all  tbe 
pn^erty  of  the  corporation  from  taxation,  ac- 
quired prior  to  the  passage  of  tbe  amend- 
ment. 

The  decision  of  tiie  board  of  review  setting 
aside  and  vacating  the  assesement  as  to  the 
tee  was  drarly  Hght;  and  It  will  be  approved. 
Dedilon  approved. 


(209  lU.  852) 

111  n  ABROWSMITH'S  ESTATE. 
<8a|vem»  Gonrt  of  IlUnoia.   Dec.  16,  1903.) 

WILL  COMTBST— DBPOBlTIOm-PRBSBNCB  OP 
ATTORNBY— ADUISSIBIUTT  ON  APPBAI,--TBS- 
TAHENTART  CAPACITY  —  BXECDTION  —  KVI- 
DBNCB— aUFTICIENCT. 

1.  Hnrd's  Rev.  St.  1890,  p.  864,  e.  SI,  pro- 
vides for  the  taUDff  of  depoBltlona  of  nonresi- 
dent witnemeB;  and  section  83  dedarei  that  a 
deposition  taken  on  written  interrogatories 
fhall  be  rejected  If  the  attorney  of  any  party 
is  present.  Chapter  148,  In  regard  to  wills,  pro- 
vides that,  if  an  attesting  witness  resides  oat* 
side  the  state  or  county.  It  shall  be  lawful  to 
issae  a  commlBsion  to  take  the  testimony  of 
■ucb  witness.  Betd,  that  chapter  51  does  not 
apply  to  depositions  of  nonresident  attesting 
witneMes  taken  nnder  chapter  148  in  proceed- 
ings to  probate  a  will,  and  bence  the  presence 
of  proponenfa  attorneys  when  snch  a  deposi- 
tion is  taken  la  no  ground  for  striking  it  from 
the  files. 

2.  Hnrd'a  Rev.  St  1899.  p.  174«.  c.  148^  I  4, 
provides  tbatt  In  probate  proceedings.  If  any 
attesting  vritness  resides  beyond  the  Umlts  of 
the  state  or  county  in  which  the  will  is  prodn- 
ced  for  probate,  a  commt— ton  may  Issue  to 
take  bis  testimony,  etc.  while  chapter  61 
makes  general  provislona  for  talcing  depositions 
of  nonresident  witnesses.  Held  that,  on  trial 
de  novo,  on  B|q>ea]  to  tbe  circuit  court  from  an 
ordw  admitting  a  will  to  probate,  a  deposition 
taken  under  chapter  148  la  admlsaibla. 

8.  On  appeal  from  an  order  admitting  a  will 
to  probate,  the  parties  are  confined  to  the  tes- 
timony of  the  subscribing  witnesses. 

4.  On  appeal  from  an  order  admitting  a  will 
to  pr»bate,  evidence  considered,  and  Add  suffi- 
cient to  show  that  the  will  was  duly  executed. 

5.  On  appeal  from  an  order  admitting  a  will 
to  pro  bates  evidence  considered,  and  had  suffi- 
cient to  show  tliat  testator  bad  testamentary 
caradty. 

6.  On  a  will  contest,  evidence  tbat  testator 
«-as  **r«tional  and  under  no  restraint"  was 


e^^uivalent  to  evidence  that  he  was  of  "sound 
mind  aod  memory,"  as  required  by  statute. 

Appeal  from  Circuit  Court,  McLean  Coun- 
ty; O.  D.  Myers,  Judge. 

Proceedings  by  James  D.  Arrowsmltta  to 
probate  the  will  of  Henry  R.  AlrowBmltii,  de- 
ceased. In  which  Elizabeth  Bane  and  others 
appeared  as  contestants,  l^m  a  decree  ad- 
mitting tbe  will  to  probate,  contestants  ap- 
peal. AfQrmed. 

Bwing  &  £wlng  (John  P.  Wight,  of  coun- 
sel), for  appellants.  Welty  &  Sterling,  for 
appellee. 

CARTWRIGHT,  J.  Tbe  county  court  of 
McLean  county  entered  an  order  admitting 
to  probate  the  last  will  and  testament  of 
Heniy  R.  Arrowamtth,  deceased,  and  an  ap> 
peal  was  taken  from  tbe  order  to  the  circuit 
court  In  the  circuit  court  a  motion  was 
made  by  the  contestants  to  strike  from  tbe 
files  the  deposition  of  William  Botta,  one  of 
tbe  witnesses  attesting  the  will,  which  bad 
been  taken  In  Indiana  by  virtue  of  a  commls- 
Bion  Issued  by  order  of  said  county  court. 
The  groimds  of  tbe  motion  were  that  notice 
of  tbe  Issnlng  of  the  commission  was  not  giv- 
en to  tbe  contestants  or  tbeir  attorneys,  and 
tbat  tbe  attorney  for  tbe  proponents  of  the 
will  was  present  when  the  deposition  was 
taken,  and  propounded  oral  Interrogatories 
to  the  witness  In  regard  to  tbe  matters  in- 
qnlred  about  by  tbe  written  interrogatwles. 
Tbe  court  overmled  the  motion.  A  previous 
deposition  of  the  witness  had  been  taken, 
which  was  not  deemed  sufficient,  on  account 
of  a  defect  in  the  commission;  and  the  com- 
mission In  question  was  issued  by  order  of 
the  county  court  directing  tbat  it  shonld  is- 
sue, and  that  notice  should  be  given  to  Ew- 
ing,  Wight  ft  Swing,  attorneys  for  the  con- 
testants. In  support  of  the  motion  the  affi- 
davit of  Mr,  Wight  one  of  the  firm  of  attor- 
neys, was  filed,  stating  tbat  he  was  attend- 
ing particularly  to  the  case,  tbat  notice  was 
not  served  on  aald  firm  or  either  of  tbe  con- 
testants, and  that  be  did  not  know  that  the 
commission  was  issued  or  the  deposition  tak- 
en until  after  the  county  court  had  admitted 
tbe  will  to  probate.  It  was  conceded  that  an 
attorney  for  the  proponents  was  present  when 
the  deposition  was  taken.  The  Witness  Botts 
was  produced  at  tbe  trial  by  the  contestants, 
and  testified  tbat  when  the  deposition  was 
taken  he  said,  in  answer  to  a  question,  that 
he  did  not  believe  the  testator  was  in  bis 
right  mind,  and  that  the  attorney  said  to 
him,  "Yon  don't  want  to  keep  Henry  B.  Ar- 
rowsmlth's  will  from  being  probated?"  Tbe 
attorney  for  proponents  so  referred  to  filed 
his  affidavit  that  he  personally  notified  the 
firm  of  Ewlng,  Wight  &  Ewing,  by  glvlug 
notice  to  Spencer  Ewing,  one  of  tbe  members 
of  the  firm.  In  accordance  with  the  order  of 
tbe  court;  and  be  denied  that  he  asked  tbe 
question  attributed  to  bim  by  Botts,  or  any 
other  question,  or  had  any  conversation  with 
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him  when  the  deposition  was  taken.  The 
cummlssloner  who  took  the  deposition,  and 
the  officer  who  served  the  subpoena  on  Botta, 
and  was  present  when  the  deposition  was 
taken,  did  not  remember  that  the  attorney 
said  anything  of  the  kind  alleged.  Chapter  SI 
of  the  Revised  Statutes  provides  for  the  taking 
of  depositions  of  nonresident  witnesses  In 
suits  at  law  or  in  chancery,  and  section  33  of 
that  chapter  provides  that  a  deposition  taken 
upon  written  interrogatories  shall  be  reject- 
ed If  the  attorney  of  any  party  Is  present 
Hurd's  Rev.  St.  1899,  p.  864.  But  the  deposi- 
tion In  this  case  was  taken  in  pursuance  of 
the  special  provisions  of  chapter  148  of  the  Re- 
vlsed  Statutes,  in  regard  to  wills,  which  coor 
tains  no  such  provision.  Section  4  of  that 
chapter  provides  that,  if  any  witness  attest- 
ing a  will  shall  reside  without  the  limits  of 
the  state  or  county  In  which  the  wUi  is  pro- 
duced for  probate,  it  shall  be  lawful  for  the 
court,  upon  such  notice  to  persons  interested 
as  the  court  may  by  special  order  direct,  to 
Issue  a  commission  to  take  the  testimony  of 
the  witness  touching  the  execution  of  the 
will.  Hnrd'B  Bev.  St.  1899,  p.  1746.  The  spe- 
cial provisions  of  that  section  purport  to  cov- 
er the  entire  subject  of  taking  depmltlons  of 
witnesses  to  wills  by  commission  from  the 
county  court.  It  makes  no  reference  to  the 
general  statute,  and  In  tilie  case  of  Matter  of 
Noble.  124  111.  266,  15  N.  E.  850.  the  two  stat- 
utes were  regarded  as  Independent  of  each 
other.  In  general,  the  law  ia  that  In  the  ab- 
sence oC  a  statute  or  rule  to  that  effect,  the 
presence  of  one  of  the  counsel  at  the  taking 
of  a  deposition  Is  no  objection  to  It  6  Ency. 
of  PI.  &  Pr.  p.  531.  The  evidence  before  the 
court  In  this  case  Justified  the  conclusion  that 
the  attorney  bad  nothing  to  do  with  taking 
the  deposition,  and  that  It  was  in  no  man- 
ner influenced  by  him,  and  we  think  bis  mere 
presence  in  the  room  was  not  ground  for 
striking  It  from  the  files.  In  the  absence  of 
any  statutory  prohibition. 

It  is  further  Insisted  that  the  deposition 
could  not  be  read  in  evidence  because  taken 
under  said  section  4  of  chapter  148,  which,  it 
is  said,  does  not  apply  to  the  taking  of  depo- 
sitions to  be  read  in  circuit  courts,  and  the 
decision  In  Matter  of  Noble,  supra,  Is  cited  as 
80  holding.  What  was  decided  in  that  case 
was  that  on  appeal  the  method  prescribed  by 
chapter  148  was  not  exclusive;  that  In  the 
circuit  court  depositions  of  witnesses  to  a 
will  may  be  taken  under  the  general  statute, 
although  the  circuit  court  would  undoubtedly 
have  power  to  order  a  commission  with  the 
win  annexed  thereto,  under  the  provisions 
of  chapter  148. 

It  is  also  urged  that  the  deposition  taken 
in  the  county  court  could  not  be  read  because 
the  trial  on  the  appeal  was  de  novo.  We  do 
not  so  understand  the  rule.  A  deposition 
taken  in  a  suit  before  the  Justice  of  the  peace 
was  held  In  Jarrett  v.  PhilUps,  90  111.  237. 
competent  to  be  read  In  the  trial  de  novo  In 
the  circuit  court  on  appeal.   Depositions  tak- 


en and  read  in  Inferior  courts  are  generally 
admitted  on  appeal  where  the  case  !■  tried 
de  novo.   6  Eucy.  of  PI.  &  Pr.  576. 

The  circuit  court  o°  &  hearing,  again  ad- 
mitted the  will  to  probate;  and  it  is  argued 
that  there  was  no  sufficient  proof  of  the  exe- 
cution of  the  will,  or  of  the  mental  capacity 
of  the  testator  to  make  a  will.  On  the  ap- 
peal from  the  order  admitting  the  will  to 
probate,  the  parties  were  confined  to  the  tes- 
timony of  the  subscribing  witnesses.  An- 
drews V.  Black,  43  111.  256.  The  rule  in  such 
cases  is  not  the  same  as  where  probate  Is  re- 
fused by  the  county  court,  in  which  case 
the  proponent  Is  entitled,  on  appeal,  to  Intro- 
duce  any  evidence  which  would  be  compe- 
tent to  establish  a  will  In  chancery.  The  will 
was  attested  by  W.  A.  Coss  and  WUllam 
Botts,  and  the  testimony  of  Ooss  at  the  hear- 
ing, with  that  of  Botts  as  contained  In  the 
deposition,  was  sufficient  to  admit  the  will 
to  probate.  The  attesting  clause  was  In  the 
usual  form,  reciting  that  the  Instrument  was 
subscribed  by  Henry  R.  Arrowsmith  In  the 
presence  of  the  witnesses,  and  acknowledged 
by  him  to  each  of  them;  that  he  at  the  same 
time  publislied  and  declared  the  instrument 
so  subscribed  to  be  his  last  will  and  testa- 
ment; and  that  the  witnesses.  In  his  pres- 
ence, subscribed  their  names  thereto.  Coss 
testified  that  be  was  present  when  the  testa- 
tor signed  the  will,  but  did  not  see  blm  sign 
It;  that  the  witness  signed  the  will  at  the 
request  of  the  testator,  and  In  the  presence 
of  William  Botts  and  the  testator;  and  that 
the  testator  saw  him  sign  it  As  to  the  con- 
dition of  the  testator's  mind  at  the  time  he 
signed  the  Instrument  he  testified  that  to 
the  best  of  his  opinion,  the  testator  was  ra- 
tional, and  that  be  was  under  no  restraint 
The  witness  Botts,  In  his  deposition,  testi- 
fied that  his  signature  attached  to  the  will 
was  genuine,  that  he  saw  the  testator  sign 
the  instrument  that  the  testator  ask^  him 
to  sign  it  as  a  witness,  and  that  Coss  and 
the  testator  were  present  when  he  signed 
tt  As  to  the  condition  of  the  testator's 
mind  and  memory,  he  testified  that  he  did 
not  believe  that  be  was  Just  right  but  that 
he  was  capable  of  doing  business.  When 
produced  as  a  witness  at  the  trial  by  the  con- 
testants, Botts  testified  that  he  knew  the 
testator,  and  one  day  met  him,  when  he  said 
he  was  going  to  make  a  will;  that  when  he 
was  at  the  testator's  house  afterward,  haul- 
ing com,  the  testator  told  him  to  "come  In; 
we  will  fix  that  up  now,"  and  Coss  also  came 
in;  that  when  they  were  In  the  house,  Eze- 
klel  Arrowsmith  got  the  will  dowi^  and  laid 
It  on  the  table;  that  the  testator  signed  It 
and  Coss  signed  it  and,  the  witness  not  being 
able  to  write,  Coss  wrote  his  name,  and  the 
witness  made  his  mark.  As  to  the  testator's 
mental  condition,  he  contradicted  his  deposi- 
tion, and  testified  that  the  testator  was  not 
In  bis  right  mind  and  capable  of  making  s 
wilt.  As  to  the  deposition,  be  testified  that 
be  did  not  answer  Just  In  the  way  the  depo- 
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Bltlon  read,  but  answered  that  be  did  not 
believe  the  testator  was  In  bis  right  mind. 
The  attorney  who  was  pi-esent  when  the 
deposition  was  taken  testified  that  the  an- 
8w*er  given  In  the  deposition  was  correct,  as 
the  witness  gave'  it;  that,  when  the  witness 
said  he  did  not  think  the  testator's  mini  was 
Just  right,  the  commlssfoner  said  he  thought 
he  ought  to  state  to  what  extent  the  testa- 
tor's mind  was  not  right,  and  the  witness 
added  that  be  thought  he  was  capable  of  do- 
ing business.  The  commissioner  testified 
tliat,  when  the  witness  was  asked  about  the 
«ental  condition  of  the  testator,  he  hesitated, 
end,  when  he  made  the  statement  that  he 
was  not  just  right,  the  commissioner  asked 
blm  to  make  it  more  full  and  explicit,  so 
that  the  court  would  imdcrstand  what  be 
meant,  and  he  ihen  said  be  was  capable  of 
doing  business,  and,  in  answer  to  a  ques- 
tion, said  he  felt  competent  to  do  business 
with  him.  The  testimony  of  Botts  at  the 
trial  tended  to  impeach  his  deposition,  but 
we  cannot  say  tliat  the  court  was  wrong  in 
condadlng  that  the  witness,  at  the  time  of 
the  execution  of  the  will,  and  when  his  depo- 
BlUon  was  taken,  believed  that  the  testator 
bad  testamentary  capacity.  The  clear  pre- 
ponderance of  the  testimony  was  that  the 
deposition  was  correctly  taken,  and  the  court 
was  Justified  In  regarding  the  deposition  as 
representing  the  actual  belief  of  the  witness. 

It  la  contended  that  the  testimony  of  Coss 
as  to  the  mental  condition  of  the  testator 
did  not  meet  the  requirement  of  the  stat- 
ute, because  he  said  the  testator  was  rational 
and  under  no  restraint.  Instead  of  saying 
that  he  was  of  sound  mind  and  memory. 
In  Yoe  V.  McCord,  74  111.  33,  and  Campbell 
T.  Campbell,  130  III.  466,  22  N.  E.  G20,  6  L. 
R.  A.  167.  it  was  held  that  sound  mind  and 
memory  is  equivalent  to  sanity,  and  one  who 
Is  rational  and  acting  rationally  la,  in  the 
common  understanding,  sane  and  sound  of 
mind.  We  think  the  testimony  of  the  wit- 
ness was  equivalent  to  the  language  of  the 
statute. 

The  Judgment  ts  affirmed.  Judgment  af- 
flrmed. 


(206  111.  643) 

CITT  OP  MACON  v.  HOLCOMB. 

(Supreme  Goort  of  Illinois,   pec.  16.  1903.) 

HDMICIFAL  C0RP0RATI0NS-NBOLtOENCIfr-DB> 
FECTITB  SIDEWALK— ACTION  POR  INJURIES— 
INSTRDCTION— COMPARATIVE  NBOLIOSNCE.  . 

1.  In  an  sctioa  against  a  city  for  Injuries 
from  a  defective  sidewalk,  an  instruction  that 
the  dtr  was  bound  to  use  all  reasonable  care 
and  diligence  was  not  prejadlclally  erroneous 
beoanse  of  the  use  of  the  word  **all.''  otiier  In- 
■tnictiona  having  properly  defined  the  legal 
doty  of  the  city. 

2.  In  an  action  against  a  city  for  Injuries 
from  a  defective  sidewalk,  an  instruction  im- 
posing on  the  city  the  absolute  duty  of  keeping 
■idewalka  in  repair  was  not  prejudicially  erro- 
neoos,  where  the  law  was  correctly  stated  in 
many  other  Instmctions. 

S.  There  Is  no  prejudicial  error  In  refusing 
requested  biatructbns  where  the  same  prind- 


pies  of  law  are  stated  In  Instmctiona  given  for 

the  other  party. 

4.  In  an  actjoo  against  a  city  for  injuries  from 
a  detective  sidewalk,  an  instructiou  that  de- 
fendant would  be  liable  for  Its  negligt^ncp, 
though  plaintiff  contributed  to  the  hijury,  if  hj 
ordinary  care  plaintiff  could  not  have  avoided 
the  consequence  of  defendant's  negligence,  was 
prejudicially  erroneous,  as  qualifying  the  rule 

E lacing  on  plaintiff  the  burden  of  proviug  that 
e  did  not  contribute  to  the  Injury,  notwith- 
standing that  the  correct  rule  was  laid  down  in 
other  instructions. 

5.  The  doctrine  of  comparative  negligence 
does  not  exist  in  Illinois. 

Appeal  from 'Aj^pellate  Court,  Third  Dis- 
trict 

Action  by  Benjamin  F.  Holcomb  against 
the  dty  of  Macon.    From  a  judgment  of  the 
.Appellate  Court  affirming  a  Judgment  in  fa- 
vor of  plaintiff,  defendant  appeals.  Be- 
versed. 

Bed  man  ft  Began,  for  appellant. 

WILKIN,  J.  The  appellee  bronffbt  tbla  ac- 
tion in  the  drcoit  court  of  Macon  connty 
against  the  ap]?elliint  to  recover  for  an  In- 
Jnrj  to  bis  ankle  alleged  to  bave  been  caused 
throned  tbe  ne^igence  of  tiie  defendant  in 
falling  to  keep  In  r^lr  a  sidewalk  on  one 
of  Its  streets.  The  plea  was  "Not  guUty," 
and  npon  a  trial  by  Jury  a  verdict  and  Judg- 
ment were  rendered  in  .favor  of  tbe  plaintiff 
for  91.200.  The  defendant  appealed  to  the 
Appellate  Oonrt,  where  the  Judgment  of  the 
circnitr  court  was  affirmed,  and  to  reverse  tbe 
latter  Judgment  this  appeal  Is  prosecuted. 

All  controverted  facts,  including  the 
amount  of  damages,  having  been  setUed  by 
tbe  Judgment  of  tbe  Appellate  Court,  and  no 
objection  being  here  made  as  to  tbe  ruling  of 
tbe  trial  court  on  the  admission  or  exclusion 
of  evidence,  the  only  question  for  our  consid- 
eration arises  upon  the  giving  and  refusing 
of  InstructiWB. 

It  Is  Indsted  tbat  error  was  committed  in 
the  giving  of  the  second,  third,  fifth,  and  sev- 
enth Instructions  on  Iwhalf  of  the  appellee, 
and  the  refusal  to  give  the  seventh  asked  by 
the  appellant  T!bB  criticism  m&de  upon  the 
second  instruction  given  for  plaintiff  Is  that  It 
uses  the  expression  *'all  reasonable  care  and 
pmdence,**  whereas  it  is  said  it  should  have 
read  '"reasonable  cars  and  prudence."  omit 
ting  the  word  "all."  Tbe  Instruction  would 
have  been  more  accurate  if  it  bad  omitted 
tbat  word,  but  tbe  Jury  could  not  have  been 
misled  by  It  especially  In  view  of  tbe  fact 
that  other  instmctions  given  on  behalf  of 
both  parties  correctly  defined  tbe  legal  duty 
of  tbe  city  In  keeping  Its  sidewalks  In  re- 
pair. It  is  said  tbe  third  Imposed  upon  tbe 
city  the  absolute  duty  of  keeping  its  side- 
walks ifl  repair,  whereas,  tbe  law  simply  re- 
quired it  to  exercise  diligence  in  tbat  regard. 
Considering  the  instruction  as  a  whole.  It  is 
not  subject  to  tbe  criticism  made;  but,  If  it 
were  otherwise,  tbe  law  is  correctly  stated  In 
several  other  instructions  given.  The  most 


f  I.  See  NsgUcuMw  vol.  n.  Cent  ZHg.  I  lO. 
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tbat  can  be  Justly  said  as  to  either  the  second 
or  third  of  plaintiff's  Instructiosfl  Is  that, 
standing  alone,  they  might  bare  been  calcu- 
lated to  mislead  the  Jury  to  the  prejudice  of 
defendant;  but,  In  the  light  of  others  given, 
we  are  clearly  of  the  opinion  that  such  could 
not  have  been  the  case. 

We  see  no  substantial  ground  for  the  ob- 
jection made  to.tbe  seventb  instruction  given 
on  behalf  of  appellee,  which  relates  only  to 
the  measure  of  damages.  It  is  In  substantial 
conformity  with  the  decision  of  this  court  in 
the  case  of  Chicago  &  Eastern  Illinois  Rail- 
road Go.  T.  Kneirim,  152  Ul  458,  89  N.  B. 
324,  43  Am.  St  Bep.  259. 

The  complaint  made  of  the  refusal  of  the 
seventh  instruction  asked  by  the  city  Is  with-, 
out  substantial  merit.  It  laid  down  correct 
principles  of  law,  but  they  were  fully  an- 
nounced by  those  given  on  behalf  of  the  city. 

The  objection  to  the  fifth  Instruction  giv- 
en on  behalf  of  the  plaintiff  remains  to  be 
considered.  Tbat  Instruction  is  as  follows: 
"The  court  Instructs  the  Jury  that  the  defend- 
ant corporation  is  bound,  by  law,  to  use  rea- 
sonable care  and  caution  to  supervise  and 
keep  Its  streets  and  sidewalks  in  a  reason- 
ably safe  condition  for  travel  by  night  as 
well  as  by  day,  and,  If  it  fails  to  do  so,  It  Is 
liable  for  any  injuries  sustained  In  conse- 
quence of  such  failure,  provided  the  party  in- 
jured Is  himself  exerdidng  due  care  and  cau- 
tion; and  the  fact  that  the  plaintiff  may  In 
some  way  have  contributed  to  the  injury  sus- 
tained by  him  will  not  prevent  his  recovery, 
if  by  ordinary  care  he  could  not  have  avoid- 
ed the  consequence  to  him  of  the  defend- 
ant's negligence."  It  is,  In  our  opinion,  clear- 
ly erroneous,  In  that  it  excuses  the  plaintiff 
from  exercising  due  care,  and  mtltled  him  to 
recover  even  though  be  may  by  his  own  neg- 
ligence bave  contributed  to  Ills  Injury.  In 
otber  words.  It  Is  an  attempt  to  qualify  the 
rule  which  impoaea  upon  the  plaintiff  in  such 
cases  the  burden  of  proving  by  a  prepon- 
derance of  the  evidence  tbat  he  was  at  tbe 
time  of  tbe  injury  In  the  exercise  of  due  care 
for  his  own  safety;  tbat  is  to  say,  be  did  not 
by  his  own  negUg«ice  contribute  to  the  in- 
Jury  of  which  be  complains.  He  conld  not 
make  out  his  case  by  proving  a  less  degree  of 
care  than  that  which  a  reasonable  person 
would  have  exercised  under  like  drcnmstan- 
ces.  The  doctrine  of  comparatiTe  ne^igence 
no  longer  exists  tn  this  state.  In  West  Ohi< 
cage  Street  Railroad  Ca  t.  Llderman,  187 
lU.  463,  58  N.  E.  867.  B2  L.  R.  A.  6S6,  79  Am. 
8t  Bep.  226,  in  speaking  of  the  rule  which 
obtains  in  some  of  tbe  states,  "that  the  con- 
tributory negligence  of  tbe  party  Injured  win 
not  defeat  the  actlcm  If  It  be  shown  tbat  the 
defendant  might,  by  the  exercise  of  reason- 
able care  and  prudence,  bave  avoided  the  con- 
sequences of  the  injured  party's  negligence," 
we  sold:  "Such  has  never  beai  the  law  in 
this  state.  Here  tiie  rule  is,  where  a  party 
seeks  to  recover  damages  for  a  loss  which 
has 'been  caused  by  negligence  or  misconduct, 


he  must  be  able  to  show  tbat  his  own  negli- 
gence or  misconduct  lias  not  concorred  with 
tbat  of  the  other  party  In  producing  tbe  in- 
jury; and  the  burden  of  proof  Is  upon  tbe 
plaintiff  to  show  not  only  p^ligence  on  tbe 
part  of  the  defendant,  but  also  that  he  exer- 
cised proper  care  and  circumspection,  or.  In 
other  words,  tbat  he  was  not  guilty  of  negli- 
gence." Although  several  of  tbe  Instructions 
given  laid  down  the  correct  rule  In  this  re- 
gard, tbey  cannot  be  said  to  correct  the  error 
In  the  fifth.  It  positively  lays  down  a  rule 
directly  In  conflict  with  the  correct  one,  and, 
as  we  have  frequently  said  In  such  case,  it  Is 
Impossible  to  say  which  Instructloa  the  Jury 
followed. 

For  the  error  In  giving  the  fifth  Instruc- 
tion on  behalf  of  tbe  plaintiff,  tbe  judgments 
of  tbe  circuit  and  appellate'  courts  must  be 
reversed,  and  tbe  cause  will  l>e  remanded  to 
tbe  circuit  court  for  another  trial.  Reversed 
and  remanded. 


(205  ni.  HTl 

GAQB  T.  PBOPIjB  ex  tel.  HANBBRQ,  County 
Treasurer  (11  eases). 

McCHESNET  v.  SAME. 

(Sapreme  Court  of  Illinois.  Dec.  16,  1903.) 

MUNICIPAL  CORPORATIONS  —  SPBCIAI^  ASSESS- 
MENTS—AD  VEBTISEMKNT— DATE  OP  DBLJN- 
QUEtNCY— NAMES  OP  OWNERS— KNOWLEDGE 
OF  COLLECTOR— EVIDBNCB-OOST8  ACCRUING 
AFTER  ADVERTTSBMENT-JUDGMBNTS-FORM. 

1.  Where  the  advertisement  of  deliDguent  spe- 
cial asseBsments  gate  the  Dumber  of  e<ich  war- 
rant, and  the  date  when  It  was  certified  for  col- 
lection, which  was  the  date  when  the  asaess- 
ment  was  legally  due,  an  objection  that  the  ad- 
vertisement did  not  state  the  years  for  which 
the  several  assessments  were  due  was  unbus- 
talnable. 

2.  Where  tbe  collector  of  special  assessments 
bad  correctly  given  the  name  of  the  owner  of 
the  property  sought  to  be  charged  In  the  delin- 
quent list,  such  fact  was  sufflcient  evidence  that 
ne  had  knowledge  of  the  owner's  name,  and 
was  therefore  bound  to  state  the  same  In  the 
advertisement  as  provided  by  the  statute. 

3.  The  collector  of  epecial  assessments  was 
not  bound  to  search  the  records  of  other  offices 
than  his  own  to  find  the  hames  of  the  owners  of 
property  subject  to  special  asseBsments,  and,  bi 
the  absence  of  evidence  tbat  the  retam  of  the 
delinquent  special  assessment  to  the  county  col- 
lector contained  the  owner's  name,  or  that  such 
name  was  otherwise  brought  to  his  knowledge, 
he  was  not  required  to  pabllsh  such  name  in 
tbe  advertised  notice  of  the  assessment 

4.  Where  a  special  tax  assessment  collector 
omitted  the  name  of  tbe  owner  of  property 
sought  to  be  charged  from  the  published  notice 
of  the  assessment,  such  owner  was  entitled  to 
introduce  in  evidence  the  delinquent  list  of  the 

firevioUH  year  on  the  same  warrant  for  tbe  col- 
ection  of  the  same  assessment,  giving  his  nama 
as  the  owner  of  the  lots,  to  show  that  the  col- 
lector had  notice  that  he  was  the  owner, 

5.  The  fees  and  costs  allowed  by  law  snbse- 
quent  to  the  date  of  the  advertisement  may  be 
properly  added  to  the  total  amount  due  on  a 
special  assessment,  and  Included  in  tbe  jadg- 
ment  against  the  property  on  the  delinquent 
list. 

6.  Where  the  judgments  entered  for  special 
assessments  did  not  find  anything  to  be  due, 
niid  did  not  fix  any  amounts  by  reference  to 
the  delinquent  list  or  otherwise,  but  pnrptnte' 
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to  be  mere  Jndsmoits  of  sale  against  tlw  prop* 
•rtj  for  the  amonnt  of  the  speoal  ossenmenti. 
Interest,  penalties,  aud  costs  due  thman,  mich 
Judgments  wera  improper.  • 

Appeal  tnm  OocA  OoontT'  Oomt;  L>  Oi 
Rntb.  Jndge; 

Oxisalldated  actions  by  the  people,  on  tbe 
relation  of  John  J.  Hanberg,  county  treas- 
urer, against  Henry  H.  Gage  and  another,  for 
delinquent  speda!  assesaments.  From  Jndg- 
menta  In  faTor  of  plalntU^  defteidanti  appeal 
Berersed. 

F.  W.  Beehnv  for  appellantB.  Robert  Red- 
Add  and  WlUlam  M.  Plndell  (Edgar  Bronaon 
TuHfona,  Crap.  Gonnael,  of  ooaiuel),  for  Bp- 
pellee. 

GARTWRtOHT.  7.  Twelve  appeals  fMm 
Judgments  of  the  coanty  court  of  Cook  coun- 
ty were  consolidated  In  this  case  on  motion 
vt  the  appellee,  with  tbe  nnderstandlng  that 
the  records  were  Identical,  except  as  to  the 
description  of  the  property,  and  that  the  ep* 
rors  assigned  and  points  raised  were  tbe 
same.  The  Judgments  were  entered  on  the 
ai^llcatlon  of  the  coanty  collector  of  Cook 
coanty  against  Iota  in  the  dty  of  Chicago 
tm  delinquent  q>eclal  assessments-  In  each 
case  a  special  appearance  was  entered  by  tbe 
owner,  and  tbe  jnrlBdktlon  of  tbe  court  was 
Challenged  for  alleged  defects  in  the  pabllsh- 
ed  notice  of  the  application  by  the  collector. 
The  objections  being  oTermled,  there  was  no 
further  appearance,  and  the  Judgments  were 
entered. 

The  first  point  made  Is  that  the  advertise- 
ment did  not  state  the  years  for  which  tbe 
eereral  asaeasments  were  dne,  as  required  by 
the  statute.  A  special  assessment  Is  dne  snd 
payable  when  the  warrant  for  its  collectloa  1b 
Issneda  and  It  does  not  become  legally  due,  so 
that  it  may  be  demanded  and  collected  from 
tiie  owner,  until  that  time.  By  tbe  law  the 
clerk  Is  to  certify  the  assessment  roll  and 
Judgment,  and  with  It  Issne  a  warrant  for 
tbe  collection  of  tbe  assessment,  and  tbe  war- 
rant is  aotbori^  fbr  sacb  colIectl(Hi.  The 
advertisement  In  this  case  gave  the  number 
of  each  warrant  and  date  when  It  was  cei^ 
tifled  for  collecUon,  and  therefore  the  date 
when  the  .assessment  was  legally  dae  was 
ststed  in  the  notice. 

It  Is  argaed  that  tbe  date  of  the  eertlflca- 
Uon  and  issue  of  the  warrant  does  not  give 
Infomuitlon  as  to  the  year  for  which  the  as- 
sessment Is  due,  for  the  reason  that  the  as^ 
sessment  may  have  been  subsequently  modi- 
fled,  or  tbe  Judgment  may  have  been  appealed 
from,  or  the  warrant  as  originally  certified, 
recalled  by  the  court  The  notice,  on  its  face, 
vras  sufficient  in  showing  for  what  years  the 
assessments  were  due,  and  It  was  not  neces- 
sary to  also  show  by  the  notice  that  an  as- 
■essment  had  not  been  afterward  modified  or 
set  aside,  or  tbe  warrant  riecalled. 

It  was  a  ground  of  objection  In  each  case 
tiiat  tbe  name  of  the  owner  was  omitted  fnxn 
ttie  adrotisement   The  record  shows  that 


tbe  fact  BO  alleged  in  the  objections  was  not 
true  as  to  any  of  tbe  cases  but  three.  In 
eadi  of  nine'feases  tbe  name  of  the  owner 
was  given  In  tbe  advertisement  and  It  was 
right  to  overrule  the  objectfam  for  want  of 
any  foundation  in  fact 

In  case  No.  8,288  (Henry  H.  Gage  Peo- 
ple), on  warrant  Mo.  2t,532,  tbe  notice  omit- 
ted  the  name  of  tbe  owner,  and  the  delin- 
quent list  contained  it  The  statute  provides 
that  the  notice  shall  contain  the  names  of 
tbe  owners,  if  known,  and  the  requirement 
Is  an  important  safeguard  to  the  Interests  of 
persons  against  whose  property  Judgment  Is 
to  be  asked.  The  object  of  notice  is  to  ap- 
prise tbe  owner  of  tbe  Intended  application, 
and,  where  the  nalne  of  tbe  owner  Is  known 
to  tbe  collector,  the  failure  to  give  It  in  the 
advertised  .'list  will  render  the  notice  bad. 
Cooley  on  Taxation,  836.  In  the  case  of  Mc- 
Chesney  v.  People,  178  III.  B4S,  63  N.  B.  806, 
the  fact  ttiat  the  collector  had  given  the  own- 
er's' name  correctly  In  the  delinquent  list 
was  considered  sufficient  evidence  that  he 
knew  it  The  court  erred  in  overruling  the 
objection  in  Na  3,288. 

In  No.  3,297  (Henry  H.  Gage  v.  People), 
on  warrant  No.  25,674,  the  name  of  the  owner 
was  omitted  from  the  advertisement  but  it 
did  not  appear  In  the  delinquent  list,  and  the 
only  evidence  tending  to  riiow  that  tbe  coun- 
ty coUector  knew  the  name  of  the  owner  was 
tbe  original  assessment  roll.  There  was  no 
evidence  that  the  return  of  the  delinquent 
special  assessment  to  the  county  collector 
contained  the  name  of  the  owner,  or  that  It 
was  otherwise  brought  to  his  knowledge.  We 
do  not  think  the  collector  was  bound  to 
search  the  records  of  other  offices  to  learn 
tbe  name  of  the  owner. 

As  to  No.  8,301  (A.  B.  McChesney  ▼.  Peo- 
ple), on  warrant  No.  24,238,  the  record  shows 
that  the  name  of  the  owner  was  omitted 
from  tbe  notice;  and  tbe  objector  offered  in 
evidence  the  delinquent  list  of  tbe  previous 
year  upon  tbe  same  warrant  tor  the  collectton 
of  the  same  assessment,  giving  A.  B.  Mc- 
Chesney as  the  ownn  of  the  lots  in  question. 
The  court  sustoined  an  objection  to  the  offer- 
ed evidence,  and  an  exception  was  taken  to 
the  mllng.  The  collector  bad  given  tbe  name 
of  the  owner  correctly  in  tbe  delinquent  list 
of  the  previous  year,  which  he  could  not  have 
done  if  the  name  had  been  then  unknown  to 
him.  Proof  of  that  fact  tended  to  show  that 
the  ct^lector  knew  the  name  of  the  owner. 
It  was  comi^tent  to  prove  that  be  did  know 
It  and  it  was  error  to  reject  tbe  evidence 
toidlUg  to  prove  that  fact 

The  next  point  Is  that  the  total  amount  dne 
te  omitted  from  tbe  advertisement  snd  this 
seems  to  apply  to  all  the  cases.  There  was 
a  variance  between  the  delinquent  list  and 
advertisement  to  the  amount  of  23  cento 
against  each  tract  The  advertisement  gave 
the  total  amount  returned  delinquent  to  the 
county  collector,  and  showed  tbe  amonnt  due 
for  tbe  spetdal  assessment  but  the  delinquent 
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list  also  contained  the  23  cents  for  costs. 
Tbe  fees  aud  costs  allowed  by  law  subse- 
qoetit  to  the  date  of  the  adTfirtlsement  are 
sufficient  to  cover  this  amount,  and  It  la 
□ot  Improper,  In  rendering  Judgment,  to  add 
tbe  subsequently  accruing  costs  not  earned 
at  the  time  of  the  advertisement  The  court 
was  right  In  overruling  that  objection. 

In  each  of  the  cases  the  form  of  the  Judg- 
ment la  the  same,  and  does  not  comply  with 
the  plain  requirements  of  the  statute.  The 
court  Is  required  to  examine  the  delinquent 
list,  and  to  hear  and  decide  upon  written 
objectiona  ottered  by  any  person  Inter^ted  In 
lands  or  lots  to  tbe  entry  of  Judgment  against 
the  same,  and  to  pronounce  Judgment  aa  tbe 
rigbt  of  tbe  case  may  be.  Tbe  Judgment 
must  be  In  favor  of  tbe  people  of  the  state 
of  Illinois  against  the  tract  or  ttacts  or  lots 
of  land,  or  part  thereof,  for  the  sum  annexed 
to  each,  or  such  part  as  the  court  finds  to  be 
due  and  payable;  being  the  amount  of  taxes, 
special  assessments.  Interest,  penalties,,  and 
costs  due  severally  thereon.  These  Judg- 
ments find  nothing  to  be  due,  and  Ox  no 
amounts,  by  reference  to  tbe  delinquent  list 
or  otherwise,  but  purport  to  be  Judgments 
"of  sale"  against  the  property  for  the  amount 
of  the  special  assessments,  Interest,  penal- 
ties, and  costs  due  thereon.  A  "Judgment  of 
sale"  for  whatever  Is  due  is  not  a  Judgment 
against  the  property  for  a  definite  or  specific 
amount  The  statute  contemplatea  a  Judg- 
ment against  the  property,  and  an  order  for 
the  sale  of  the  same  to  satisfy  the  Judgment 
and  the  entry  ot  a  'judgment  of  sale"  Is 
rather  an  order  for  tbe  enforcement  of  a 
Judgment  than  a  Judgment  Itself.  The  pCAc- 
tice  In  such  cases  was  settled  In  Gage  t. 
People,  163  III  39,  44  N.  B.  819,  and  McChes- 
ney  t.  People.  171  111.  267,  40  N.  B.  491. 
where  the  Judgmento  were  rerersed,  with 
directions  to  tbe  county  court  to  enter  proper 
Judgments. 

Tbe  Jnagroents  In  cases  Na  8,288  (Henry 
H.  Gage  v.  People)  and  No.  8.801  (A.  B.  Mc- 
Chesney  r.  People)  are  revetaed,  and  as  to 
them  tbe  causes  are  remanded  to  the  coun- 
ty court  of  Cook  county  for  further  proceed- 
ings In  accordance  with  the  viewa  herein 
expressed.  The  remaining  Judgments  are  re- 
versed, and  the  causes  are  remanded  to  said 
county  court  with  leave  to  the  county  col- 
lector to  move  for,  and  a  direction  to  the 
county  court  to  enter,  a  correct  Judgment  In 
each  case  In  accordance  wiih  the  statote. 
Reversed  and  lemanded. 


(206  III.  «U) 

McOHESNET  et  aL  v.  CITT  OF  CHICAGO. 

(Supreme  Ckiart  of  IllinoiB.   Dec.  16,  1003.) 

MtlNICIPAL  CORPORATIONS-STREET  IMPROVB- 
HENTS— PUBLIC  HBARINQS-CHANOB  OF  HA> 
TBiRIAL—REMONSTRANCB  — VACATION  —  OR- 
DINANCE-DESCRIPTION OF  IMPROVBUSNl^ 

SUFFICIENCY. 

1.  Local  Improvement  Act  f  8  (Hurd's  Bev. 
St.  1901,  p.  378),  permitted  the  substitution  of 
rnuxahv  ordinance  for  municipal  improrement 


without  a  further  public  bearing,  wbere  at  tbe 
public  bearing  ^e  proposed  Improvement  was 
not  abandoned,  and  br  such  section,  as  amend- 
ed, the  board  of  public  improvements  was  al- 
lowed to  adopt  a  new  resolution  changing  the 
scheme  proposed,  without  a  second  public  hear- 
ing, when  the  change  did  not  increase  tlie  cost 
more  than  20  per  cent  Held,  that  where,  after 
a  public  hearing  was  had  on  a  proposed  im- 
provement for  sradiDK,  cnrbing,  and  paving  a 
street  with  aspiialt  at  an  estimated  cost  of 
$21,0(X),  the  board  did  not  abandon  the  im- 
provement, bat  BUbstituted  different  material 
and  a  less  expensive  mode  of  making  the  im- 
provement, e  fortber  public  hearing  was  not 
required. 

2.  Local  Improvement  Act,  S  S  (Hurd's  Rev. 
St  1901.  p.  378),  provides  that  when  a  remon- 
strance to  a  proposed  improvement  signed  by 
a  majority  of  the  frontage  property  owners,  ui 
filed  with  the  board  of  public  improvements, 
the  board  shall  stay  'proceedings  tor  one  year 
from  date,  and  that  such  remonstrance  shall 
contain  tbe  signatures  of  the  owners,  or  their 
legal  representatives,  of  the  property  described 
therein;  and  section  9  det^rea  that,  with  any 
ordinance  for  a  public  improvement  presented 
by  the  board  to  the  city  council,  shall  l>e  a  rec- 
ommendation of  such  improvement  signed  by  at 
least  a  majorl^  of  tbe  members  of  the  board, 
and  that  snch  reconuneodatlon  shall  be  prima 
fade  evidence  that  all  the  preliminary  require* 
meotB  of  the  law  have  been  complied  with,  and 
that  any  variance  shall  not  be  fatal,  unless  the 
court  shall  deem  the  same  willful  or  snbstan- 
tlat  Htid,  that  when  the  board  ot  pvhUc  im- 
provements stayed  the  proceedings  on  an  im- 
provement for  a  year  on  the  filing  of  a  remon- 
strance, and  thereafter  passed  a  resolution  re- 
citing uiat  a  number  of  the  signatures  on  tbe 
petition  were  fraudulent,  and  thereupon  set 
aside  the  suspension,  and  submitted  an  ordi- 
nance to  the  couocil,  with  a  recommendation  of 
Its  passage  for  such  improvement,  the  record 
of  such  orders  and  resolutions,  in  the  absence 
of  proof  that  the  remonstrance  was  properly 
signed  and  complied  with  the  stotute,  was  in- 
sufBcient  to  rebut  the  prima  facie  case  of  regu- 
larity made  by  the  recommendation  of  the 
board  to  the  city  council. 

3.  An  ordinance  providing  for  the  curbing  of 
a  street,  and  declaring  that  an  earth  filling  be 
placed  back  of  tbe  curbstones,  even  with  the 
top  of  them.  4  feet  wide  at  the  tofi,  with  a 
slope  down  toe  ontside  of  feet  horisontol  to 
1  foot  vertical,  was  not  objectionable  on  the 
ground  that  it  failed  to  state  the  depth  of  such 
filling,  so  that  the  quantity  thereof  coold  be 
detenblned. 

4.  An  ordinance  providing  for  the  paving  of  a 
street  And  requiring  a  layer  of  limestone 
screenings  to  be  spread  "so  as  to  completely  fill 
all  the  interstices  in  the  layer  of  limestone," 
which  was  to  be  three  inches  thick,  was  not 
objectionable  tor  failure  to  state  the  thickness 
of  the  layer  of  screenings. 

Appeal  from  Oook  County  Court;  O.  N. 
Garter,  Judge. 

Application  by  the  city  of  Chicago  against 
Alfred  B.  McChesney  and  others  to  recover 
special  assessments  for  paving.  From  a 
Judgment  of  tbe  county  court  overruling  de- 
fendants* objections  and  confirming  tbe  as- 
sessment defendants  appeal.  Affirmed. 

F.  W.  Becker,  for  appellants.  William  M. 
Ptndell  (Charles  M.  Walker,  Corp.  Counsel 
and  Edgar  Bronson  Tolman,  of  counsel),  for 
appelleeu 

WtLKlS,  J.  This  Is  an  a^peftl  from  a 
Judgment  of  tbe  county  court  of  Cook  county 
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OTemillng  the  objections  of  appellants  and 
conflrming  a  special  asBessmeot  levied  to  pay 
for  curbing,  grading,  and  paving  Seventy- 
Fonrth  street.  Id  tbe  dty  of  Chicago. 

On  June  26,  1901,  the  hoard  of  local  im- 
provements passed  a  resolution  originating 
the  scheme  for  curbing  tbe  street  with  sand- 
stone curbing,  grading  the  street,  and  paving 
It  with  blast  furnace  slag,  crushed  limestone, 
and  crushed  granite.  At  the  public  hearing 
on  July  IS.  1901,  the  board  passed  a  resolution 
abandoning  the  Improvement  mentioned  In 
the  former  resolution,  and  directing  the  en- 
gineer to  preiure  an  estimate  of  tbe  cost  of 
an  Improvement  of  the  street  with  asphalt 
and  a  combined  curb  and  gutter.  Estimates 
having  been  presented  by  the  engineer  show- 
ing the  cost  would  be  $21,000,  the  board  on 
February  6,  1902.  passed  a  resolution  pro- 
viding for  the  latter  Improvement,  and  fixed 
the  time  and  place  for  the  public  hearing. 
On  the  day  fixed,  March  6,  1003,  after  proper 
notice,  the  public  bearing  was  had.  and, 
objections  being  presented,  the  hoard  amend- 
ed Ita  resolution  and  substituted  for  the 
combined  curb  and  gutter  sandstone  curbing, 
and  for  asphalt,  slag  and  crushed  limestone 
and  granite,  and  directed  the  engineer  to  pre- 
pare an  estimate  of  tbe  cost  of  the  Improve- 
ment as  amended,  and  that  tbe  Improvement 
be  proceeded  with  in  accordance  with  the 
resolodon  of  February  9.  1902,  "as  hereby 
amended  and  modified."  The  estimated  cost 
of  the  improvement  as  last  provided  for  was 
(12.500.  Thereafter,  on  April  7,  1902,  on  re- 
celTlng  what  appeared  to  be  a  protest  or 
remonstrance  by  a  majority  of  the  property 
holders,  tbe  board  passed  a  resolution  to  the 
effect  that  the  Improvement  be  stayed  one 
year.  Afterward,  on  the  26th  of  June,  1902, 
tiie  board  passed  a  resolution  redtlng  that  It 
appearing  to  the  board  that  a  number  of  the 
signatures  upon  the  petition  and  tbe  afiQdavlt 
are  fraudulent  (meaning  the  protest),  the  for- 
mer order  staying  the  proceedings  was  there- 
by rescinded,  and  tbe  secretary  was  Instruct- 
ed to  prepare  the  ordinance  and  submit  it  to 
the  council,  together  with  the  recommenda- 
tion of  the  board,  for  its  passage.  Tbe  ordi- 
nance was  passed  by  the  council,  and  the 
following  November  the  petition  for  tbe  as- 
sessment was  filed  with  tbe  county  court. 

The  first  objection  urged  by  the  appellants 
Is  that  the  board  did  not  take  the  necessary 
preliminary  steps;  that  is,  that  no  public 
hearing  was  had  as  to  the  improvement  pro- 
vided for  by  tbe  board  at  its  meeting  on 
March  6, 1902,  and  embraced  In  the  ordinance 
submitted  to  and  passed  by  the  council.  The 
contention  Is  that  tbe  board  abandoned  not 
only  tbe  first  proposed  Improvement,  but  also 
tlie  second  one— that  Is,  the  asphalt  pavement 
And  the  combined  curb  and  gutter^aod  that 
section  8  of  the  local  Improvement  act 
#Hnrd's  Rev.  St  1901,  p.  378)  permitted  the 
Bobmlsslon  of  an  ordinance  without  a  further 
pnbUc  hearing  only  where,  at  the  public  hear- 
inSi  "the  said  proposed  Improrement  be  not 


abandoned."  We  do  not  understand  that  the 
grading,  paving,  and  curbing  the  street  was 
abandoned  at  the  public  hearing  on  March 
6th,  but  only  that  different  materials  and  a 
less  expensive  mode  of  making  tbe  Improve- 
ment were  substltnted.  Said  section  8^  as 
amended  in  1901,  authorizes  the  board,  at  a 
public  hearing,  to  adopt  a  i^ew  resolution 
changing  the  scheme  proposed,  without  an- 
other public  hearing,  when  the  change  doea 
not  increase  the  cost  more  than  20  per  cent. 
Washburn  v.  City  of  Chicago,  108  III.  506,  64 
N.  E.  lOGi.  In  tbe  case  at  bar  the  cost  was 
greatly  decreased.  We  are  of  the  opinion 
that  no  further  hearing  was  necessary. 

It  Is  again  Insisted  that  the  rescission  by 
the  board,  at  its  meeting  on  June  26.  1902, 
of  its  former  order  staying  the  proceedings 
for  one  year,  was  without  authority  of  law, 
and  void.  ^  Section  8,  as  amended  in  1901,  pro- 
vides that  in  cities  of  100,000  inhabitants  or 
more,  "when  a  remonstrance  petition  Is  filed 
by  the  owners  of  a  majority  of  the  frontage 
on  the  line  of  the  proposed  Improvement  with 
the  board  of  local  improvements  within  thir- 
ty days  after  the  public  hearing  thereon,  said 
board  shall  thereupon  stay  all  proceedings 
therein  for  one  year  from  said  date."  Tbe 
said  section  also  provides  that  the  remon- 
strance "shall  contain  the  signatures  of  the 
owners  or  legal  representatives,  the  descrip- 
tion of  the  property  owned  or  represented, 
the  number  of  feet  so  owned  or  represented, 
and  shall  be  verified  by  affidavit  of  one  or 
more  property  owners  fronting  on  the  line  of 
the  proposed  Improvement,  setting  forth  that 
tbe  party  making  the  affidavit  is  a  property 
owner,  fronting  on  the  proposed  Improve- 
ment, and  that  the  parties  who  signed  the 
same  are  the  owners  or  legal  representatives 
of  the  property  described  therein."  The  con- 
tention Is,  first,  that  the  board  had  exhausted 
Its  power  when  it  acted  on  the  remonstrance 
(whether  such  remonstrance  was  fraudulent 
or  not)  and  stayed  the  proceedings  for  one 
year,  and,  secondly,  that  if  It  bad  power  to 
set  aside  such  stay  order  It  could  not  do  so 
without  notice  to  the  property  owners;  and 
authorities  are  cited  which  are  thought  to 
I  support  this  view.  Undoubtedly,  in  all  such 
statutory  proceedings  whereby  the  owner  Is 
deprived  of  his  property  without  his  consent, 
the  statute  must  be  strictly  complied  with, 
and  we  have  often  so  held.  But  the  whole 
fltatate,  so  far  as  applicable,  must  be  consid- 
ered. The  proceedings  before  the  board  can 
have  no  force  without  the  passage  of  the  or- 
dinance by  the  city  council,  and  section  9  of 
the  sAme  statute  provides  as  follows:  "With 
any  such  ordinance,  presented  by  such  board 
to  the  city  council  or  board  of  trustees,  shall 
be  presented  also  a  recommendation  of  such 
Improvement  by  the  said  hoard,  signed  by  at 
least  a  majority  of  the  members  thereof. 
The  recommendation  by  said  board,  shall  be 
prima  facie  evidence  tbat  all  tbe  preliminary 
requirements  of  tbe  law  have  been  complied 
with,  and  If  a  variance  be  shown  on  the  pro- 
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ceedlngs  in  the  court,  It  shall  not  affoct  the 
validity  of  the  proceedlogs,  unless  the  court 
shall  deem  the  same  willful  or  substantial.'* 
It  Is  not  denied  that  the  General  Assembly 
had  the  power  to  make  such  recommoidatlon 
accompanying  the  draft  of  the  ordinance  to 
the  council  prima  fade  evidence  tiiat  the 
board  bad  compiled  with  all  the  preliminary 
requirements  xtt  the  law.  Even  if  variances 
In  proceedings  by  the  board  are  shown  on  the 
trial  in  court,  they  will  not,  as  tbe  statute  ex- 
pressly proTldes,  affect  Its  validly,  unless 
they  are  &emed  by  the  court  to  have  been 
willful  or  substaatlal. 

On  the  trial  In  the  county  court  the  appel- 
lants offered  no,  evidence,  except  the  record 
of  the  several  orders  and  resolutions  adopted 
by  the  board,  already  mentioned.  We  are  of 
the  opinion  Q»t  such  evidence  was  not  suffi- 
cient to  overcome  the  prima  fade  «aae  made 
by  the  petitioner.  It  does  not  appear  that 
tlie  remonstrance  was  given  in  evidence,  or 
any  proof  whatever  made  that  it  complied 
with  the  statute.  It  appeared,  that  proper 
notice  was  given  of  the  bearing,  but  whether 
notice  was  given  of  the  proceedings  to  set 
aside  the  order  staying  the  yroA  for  one  year 
does  not  aroear.  Appellants  might  have 
shown,  if  it  had  been  the  fact,  tiiat  a  remon- 
strance within  the  provisions  of  the  statute 
was  filed  with  the  board,  and.  that  the  sub- 
sequent action  by  the  board  and  city  council 
within  the  year  was  unauthorized.  Not  hav- 
ing done  ao,  the  prima  fade  case  made  by 
the  petition  was  not  overcome.  If  no  such 
remonstrance  wu  filed,  or  if  it  Taa  fonnd  to 
be  fraudulent,  as  the  board  afterwards  ascer- 
tahied.  It  was  not  its  duty  to  postpone  the 
proceedings  for  a  year.  At  all  evoits,  it  was 
open  to  appellants  in  the  oonn^  court  to 
prove.  If  they  could,  that  there  was  a  sub- 
stantial or  willful  departure  by  the  board 
from  the  course  of  proceeding  prescribed  by 
the  statute.  To  require  the  petitioner  to 
prove,  in  the  first  Instance,  that  the  proceed- 
ings of  the  board,  were  in  exact  compliance 
with  the  statute,  before  the  assessment  could 
be  confirmed,  would  entirely  abrogate  said 
section  9.  Departure  from  the  statute,  to  af- 
fect the  validity  of  the  proceedings,  must  be 
substantial  or  willful. 

The  next  alleged  wror  Insisted  upon  Is  that 
the  ordinance.  In  requiring  earth  filling  to  be 
placed  back  of  the  curbsttmes  and  even  with 
the  top  of  them,  4  feet  wide  at  the  top,  with 
a  slope  down  the  outside  of  1%  feet  horizontal 
to  1  foot  vertical,  falls'to  state  the  depth  of 
such  filling  so  that  Its  quantity  could  be  deter- 
mined, and  Willis  v.  Qty  of  Chicago,  188  111, 
103.  &9  N.  B.  543.  Is  dted  in  support  of  the 
contention  ^at  the  ordinance  Is  insufficient  fn 
the  respect  meutloned.  We  do  not  nndo-stand 
that  It  was  necessary  to  state  In  the  ordinance 
the  number  of  cubic  yards  of  filling  to  be  put 
in.  If  the  fllllug  was  to  be  even  with  the 
top  of  the  curb  and  four  feet  wide,  with  the 
sl<^  as  stated,  it  would  be  clear  to  ev&ey 
one  that  the  amount  of  filling  would  depend 


on  the  configurati<m  of  the  ground  aft»  tlie 
grading  was  done  and  the  curbstone  put  In. 
and  that  the  depth  of  the  filling  would  depnui 
on  the  varying  surface  of  the  ground.  We 
think  all  the  necessary  requirements  were 
stated  trom  whidi  the  contractor  could  deter- 
mine the  amount  of  work  to  be  done,  as  well 
as  any  othw  person  Interested.  The  same  ob- 
jection might  with  as  mudi.  and  even  more^ 
reason,  have  been  made  to  the  provision  for 
gradbig  the  street  The  ordinance  does  not 
state,  nor  was  it  necessary  that  It  should 
state,  how  much  dirt  was  to  be  removed,  nor 
to  what  depth  along  the  street,  but  only  what 
the  surface  of  the  street,  wlien  graded,  should 
be.  The  grading  would  include,  in  many 
cases,  dirt  to  be  removed  from  one  place  and 
deposited  in  another,  and  it  would  oat  be 
necessary  to  state  in  the  (ndlnau<%  anything 
more  than  the  grade  and  the  conformation, 
wben  completed,  of  Uie  smrCace  of  the  street 
We  see  no  reason  why  any  stricter  role  should 
be  applied  to  the  filling  back  of  the  curbing. 
In  Willis  V.  Oity  of  Chicago,  supra,  the  ques- 
tion was  as  to  the  depth  to  whteh  the  eorb- 
Ing  should  be  placed.  That  question  could 
not  be  determined  fnmi  the  wdlnance.  Its 
height  was  given,  hat,  without  anything  tcom 
which  Its  depth  could  be  ascertained.  Its  slae 
and  cost  could  not  be  determined  so  as  to  en- 
able contractors  to  make  an  Intelligent  bid. 
As  said  In  that  caseb  **the  tc^  is  the  grade  of 
the  street,  but  the  bottom  may  be  one  foot 
or  two  feet  below  the  grade,  for  anything 
shown  fn  the  ordinance."  That  is  m  very  dlf- 
ferott  thing  from  "filUng,*'  which  every  cnie 
would  know  would  liave  to  b^in  at  the  bot- 
tom of  the  depression  to  be  filled.  Counsel 
also  cites  City  of  Alton  v.  Mlddleton's  Heirs, 
158  III.  442,  41  N.  B.  926,  but,  like  the  WUIls 
Case,  It  has  no  application.  The  ordinance 
there  failed  to  state  at  what  depth  below  the 
surface  the  sewer  was  to  be  placed,  hence  it 
was  ImpoBsiUe  to  ascertain  what  ezcavati<m 
would  be  necessary. 

The  objection  that  the  ordinance  requires  a 
layer. of  limestone  screenings  to  be  placed  on 
the  crushed  limestone  and  a  layer  of  bank 
gravel  to  be  placed  on  the  crushed  granite^ 
without  stating  the  thickness  of  these  laycn 
of  screenings  and  bank  gravel.  Is  not  sustained 
by  the  record.  The  abstract  does  not  fairly 
state  the  provisions  of  the  ordinance  in  that 
regard.  The  ordinance  doea  provide  that  the 
layer  of  limestone  screotings  shall  l>e  spread 
**Bo  as  to  completely  fill  all  the  interstices  in 
the  layer  of  limestone"— that  is,  In  the  three 
Inches  of  crushed  limestone  provided  for— and 
the  same  requirement  was  made  as  to  the  lay- 
er of  granite  screenings  placed  on  the  three 
inches  of  tank  gravel. 

Some  other  minor  objections  are  made, 
which  we  have  examined,  but  find  without 
substantial  merit;  and  they  need  not  be  fur- 
thor  noticed. 

No  reversible  error  appearing,  the  Jodgmeot 
et  the  county  court  will  be  affirmed.  Judg- 
ment affirmed* 
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CARTER  T.  LOVB  et  al. 
(Snpreme  Court  of  Illinois.   Dee.  IS,  1903.) 

Tmn>OR    AND  PURCHASBR— OPTION— ACCEPT- 
ANCE—AaENCr<-COMPBNSATION— 
OONTRACTS-RBSCISSION. 

1.  Where  a  contract  for  aa  option  to  parchase 
land  also  provided  that,  If  the  nurchaser  should 
be  the  cause  of  any  person  purchasing  the  prop- 
erty, he  should  be  entitled  to  all  obtained  over 
a  certain  price  per  acre,  and  a  proTisioo  for 
commlssloD,  which  was  cootaEned  in  the  blanlc 
form  of  contract  used,  was  stricken  out,  the 
porchaser,  if  regarded  as  a^nt  of  the  seller, 
was  entitled,  as  compensation,  to  all  he  obtaio- 
ed  over  the  agreed  price  per  acre,  and  his  duty 
to  his  principal  did  not  require  him  to  turn  over 
to  the  latter  the  excesg  which  be  received  for 
the  land  over  the  agreed  price. 

2.  The  fact  that  one  party  to  a  contract  does 
not  fully  understand  its  legal,  effect  does  not 
justify  a  court  in  setting  it  aside. 

3.  A  contract  giving  an  option  to  purchase 
land,  though  unilateral  and  without  considera- 
tion as  to  the  vendee,  becomes  binding  and 
capable  ot  being  specifically  enforced  upon  it* 
acceptance  hy  tne  pnrcbaser  before  being  with- 
drawn. 

4.  Plaintiff  gare  defendant  an  option  to  bny 
certain  real  estate,  agreeing  to  convey  on  pay- 
ment of  $1,000  In  cash;  balance  to  be  paid  In 
one  year.  Later,  and  twfore  the  expiration  of 
thft  option,  defendant  sold  the  land  to  another 
peraoD,  who  deposited  $1,000  in  a  bank,  whidi 
notified  defendant  of  the  deposit;  and  the  lat- 
ter Informed  plaintlEF  that  he  would  take  the 
land,  and  told  him  of  the  deposit,  and  some 
time  later,  after  the  eaceeation  br  plaintiff  of 
tha  deed,  lent  him  a  draft  for  the  flvOOO.  Held 
to  constitate  an  acceptance  of  the  option  by 
defendant. 

6.  Where  a  contract  giving  an  option  to  boy 
land  allowed  the  purchaser  nntil  a  certain  date 
to  perform  hla  part  of  the  contract,  the  vendor 
coiud  oott  after  acceptance  by  the  pordiaser, 
and  before  the  date  set  for  performance,  pre- 
T«nt  bim  from  making  an  effectual  tender  of 
performance  by  filing  a  bill  to  rescind  the  con- 
tract. 

Appeal  from  Circuit  Conrt,  Whiteside  Coon- 
t7;  Frank  D,  Ramely,  Jndge. 

Action  by  George  R.  Carter  against  Martin 
G.  Love  and  others.  From  a  Judgment  for 
defendants,  plaintiff  appeals.  Affirmed. 

Samuel  J.  Howe,  for  appellant.  0.  I*  ft 
O.  B.  Sheldon,  fi>r  oppelleea. 

CARTWRIGHT,  J.  About  January  10, 
1902,  appellant,  George  R.  Carter,  a  resident 
of  Cblcago,  received  a  letter  from  appellee 
Martin  O.  Love  asking  whether  his  farm  of 
120  acres,  near  Tamplco,  In  Whiteside  county, 
was  for  sale.  On  January  14th  Carter  replied 
that  the  farm  was  not  on  the  market,  but  If 
be  could  get  (77  per  acre,  net,  be  would  sell, 
and  did  not  want  all  cash.  Love  went  from 
hiB  home  at  Tamplco  to  Chicago,  and  on  Jan- 
uary 20tb  met  Carter.  After  some  oegotia- 
tlons  they  agreed  upon  the  terms  of  a  con- 
tract and  Lore  asked  Carter  If  be  bad  any 
one  be  wanted  to  go  to  to  bare  the  contract 
drawiL  Carter  suggested  that  Love  draw  the 
contract,  and  he  tpok  a  printed  form,  In 
wbteh  he  made  some  cbangea;  atrlUng  -oot  i 
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proTliion  fbr  *  commlaalon  of  $1  per  acie  to 
be  allowed  him  for  the  sale  of  the  farm,  and 
making  the  contract  correspond  with  the 
agreement  of  the  parties.  Carter  read  It 
oTer,  and.  being  aatlsfled  with  It,  signed  it. 
It  was  aa  follows: 

**ThIs  Indentnre,  made  and  entered  Into  this 
20th  day  of  January.  A.  D.  1902; 

"Witnesseth.  That  I,  G.  R.  Garter,  of  Chi- 
cago, county  of  Cook,  State  of  Illinois,  In 
consideration  of  one  dollar  to  me  In  hand 
paid  by  M.  O.  Love,  of  Tamplco.  county  of 
Whiteside  and  State  of  Illinois,  do  grant  to 
him,  M.  G.  Love,  the  sole  option  to  purchase 
the  following  described  piece,  parcel  or  lota 
of  land  of  which  I  am  the  owner  thereof, 
namely,  one  hundred  and  twenty  acres  of 
land  one  mile  sonthwoit  of  Tamplco,  III.,  now 
occupied  by  John  Nelson,  91,000  to  be  paid 
March  16.  1902.  $8,240  to  be'  paid  March  16, 
1908,  If  purchased  by  M.  G.  Love  or  sold  by 
M.  G.  Love  to  another  party.  Now.  I^  the 
said  M.  G.  Love  shall  at  any  time  before 
the  expiration  this  option  so  desire,  I 
agree.  In  oonalderation  of  the  anm  of  $0,240. 
to  convey  to  aald  U.  G.  Love,  or  as  be  shall 
direct,  the  above-described  premies  by  clear 
warranty  deed  and  good  abstract  of  title. 
The  above  described  proper^  Is  not  encum- 
bered. For  the  faithful  performance  of  the 
above  agreement  I  bind  myself  In  the  penal 
■nm  of  $500,  to  be  paid  said  M.  Q.  Love  If 
I  fall  to  fnlflll  this  agreement  X  agree  that 
If  said  M.  G.  Love  be  the  cause  of  any  per- 
Bon  or  persons  purchasing  the  said  above- 
described  property,  that  be  shall  be  and  Is 
entitled  to  a  commission  of  all  over  $77  per 
acre  on  farm.  I  also  agree  that  If.  before 
the  expiration  of  this  cation,  I  fall  to  notify 
said  M.  G.  Love  to  the  contrary,  this  option 
shall  be  considered  renewed  on  aame  terms 
per  purchase  for  one  year,  hereby  binding 
myself,  my  heirs,  my  administrators  or  as- 
signs for  the  fulfillment  of  this  agreement  at 
any  time  during  the  period  of  fifty-three  days 
after  date  first  above  written. 

"I  have  hereunto  set  my  hand.  O.  B.  CaE^ 
ter.  [Seal.]" 

Carter  told  Love  that  ^fter  writing  him 
he  had  received  a  letter  from  Mahlon  Fell, 
at  Tamplco,  asking  If  the  &rm  was  for  sale, 
but  bad  not  answered  the  letter.  He  wrote 
to  Fell,  stating  that  the  farm  vras  not  for 
sale.  On  his  return  to  Tamplco,  Ix>ve  enter- 
ed Into  negotiations  with  Ftil  for  the  sale 
of  the  farm  to  him  when  be  should  obtain 
title  from  Carter,  and  entered  into  a  contract 
to  sell  Fell  the  land  at  $85.60  per  acre,  out  of 
which  be  was  to  rebate  $400  for  delay  In 
delivering  possession  until  the  expiration  of 
a  lease  of  the  farm  to  John  Ndson.  Fell  de- 
posited In  the  Tamplco  Bank  $1,000  to  apply 
on  the  contract  and  the  bank  addressed  a  let- 
ter to  Love  stating  that  the  $1,000  bad  been 
d^osited.  On  January  80th  Love  went  to 
Chicago,  taking  this  letter  with  him.  and  told 
Carter  that  he  would  take  the  farm  at  Cai^ 
tB^»  terms,  or  that  he  had  sold  It,  and  wooid 
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take  it  as  agreed;  and.  In  response  to  an 
Inquiry  from  Carter,  he  said  that  Fell  would 
eventually  get  the  farm.  Carter  criticised 
the  character  of  the  letter  from  the  Tamplco 
Bank,  stating  that  It  should  have  been  ad- 
dressed to  him  Instead  of  Love,  but  he  made 
no  objection  to  carrying  out  the  trade;  and, 
with  his  wife,  he  made  and  acknowledged 
a  warranty  deed  of  the  farm  to  Love.  He 
also  gave  Love  the  following  writing: 

"Chicago,  III.,  Jan.  30,  190*2.  I  hereby  agree 
with  Martin  G.  Love  to  leave  $8,000  of  a  loan 
secured  by  mortgage  on  the  premises  In  Tam- 
pico  township,  Whiteside  county,  Illinois,  con- 
veyed by  me  to  him,  and  that  this  sum  of 
$6,000  in  loan  so  left  will  be  accepted  as  a 
part  of  the  purchase  price  to  me  to  be  paid 
by  him.  Interest  at  five  per  cent,  per  an- 
num, dating  from  March  1,  1902.  George  R. 
Carter." 

The  deed  and  writing  were,  by  agreement 
of  Carter  and  Love,  Inclosed  in  an  envelope, 
and  mailed  to  the  Bank  of  Tampico,  to  be 
held  until  the  mortgage  should  be  executed 
and  the  rest  of  the  purchase  money  paid.  On 
February  3d  Carter  wrote  Love  that  he  had 
sent  to  Morrison  for  the  abstract,  and.  as 
soon  as  received,  he  would  send  It  and  the 
lease.  On  February  4th  Carter  received  a 
letter  from  Love  Inclosing  a  draft  for  $1,000 
to  apply  on  the  purchase  of  the  farm,  and  re- 
questing Carter  to  mall  the  abstract  and  the 
lease  assigned  to  him  to  the  Tampico  Bank, 
and  then  be  would  assign  the  lease  to  Fell. 
On  February  6th  Carter  acknowledged  the 
receipt  of  the  draft,  and  said  he  would  send 
the  abstract  as  soon  as  It  was  returned  from 
Morrison.  On  February  7th  Love  wrote  to 
Carter,  acknowledging  the  receipt  of  his  let- 
ter on  the  6th,  and  asking  him  to  forward 
the  abstract  as  soon  as  possible,  saying  It 
must  reach  him  before  March  Ist,  and  stat- 
ing that  he  had  papers  made  from  Fell 
and  wife  direct  to  Carter  for  $6,000,  due  In 
Ave  years,  with  Interest  at  5  per  cent,  and 
bad  written  Fell  $700  Insurance  for  five 
years,  loss  payable  to  Carter.  Carter  had 
not  cashed  the  draft,  and  on  February  13th 
he  went  to  the  Tampico  Bank,  and  was  shown 
the  note  and  mortgage  from  Fell  and  wife 
to  him.  He  said  he  was  not  satisfied  with 
the  form  of  the  papers.  He  thought  his 
deed  should  run  direct  to  Fell,  or  else  the 
mortgage  should  have  been  made  by  Love, 
as  there  was  no  deed  from  Love  to  Fell.  By 
agreement  the  papers  were  then  sent  by  the 
Tampico  Bank  to  the  First  National  Bank 
of  Chicago  for  Inspection.  On  February  17th, 
13  days  after  receiving  the  draft  from  Love, 
Carter  wrote  the  Tampico  Bank  that  after 
examination  of  the  papers  he  could  not  ap- 
prove them,  and  he  returned  the  draft  He 
also  wrote  Love,  requesting  him  to  come  to 
Chicago.  Love  declined  to  do  so.  and  on 
February  22d  Carter  telegraphed  him  to  meet 
blm  at  the  Tampico  Bank  the  following 
Tuesday.  Carter  went  to  Tampico  and  saw 
Lore  on  Febrnoir  25th,  and  then  wrved  no* 


tice  on  the  bank  not  to  deliver  the  deed  de; 
posited  for  Love.    On  the  next  day,  Febru- 
ary 26th,  Carter  filed  his  bill  In  the  circuit 
court  of  Whiteside  county  against  Love,  Fell, 
and  the  banker,  Glassburn,  asking  for  an  In- 
junction against  placing  anything  on  record 
to  cloud  his  title,  and  praying  that  his  eon- 
tract  of  January  20th,  and  the  memorandum 
relating  to  the  $6,000,  should  be  canceled  as 
having  been  procured  by  fraud;   that  Fell 
should  be  decreed  to  elect  whether  he  would 
take  the  land  from  Carter  at  the  price  he 
was  to  pay  Love;  and  that  If  he  elected  not 
to  do  so,  he  should  be  barred  from  claiming 
any  title  to  the  lands.    On  the  next  day,  Feb- 
ruary 27th,  Ltfve,  with  his  wife,  executed  a 
note  and  mortgage  for  $6,000,  payable  to  Gar- 
ter, In  accordance  with  the  memorandum,  andl 
deposited  It  in  the  Tampico  Bank  for  Carter. 
On  March  Ist  Love  depofited  the  cash  pay- 
ment of  $3,240,  and  notified  Carter  that  he 
had  complied  with  the  conditions  of  the  con- 
tract   The  defendants  answered  the  bill, 
and  Love  and  Fell  filed  cross-bills.  Love's 
cross-bill  set  up  the  contract,  and  sought  a 
specific  performance  of  It;  praying  that  the 
bank  should  be  decreed  to  deliver  the  deed 
from  Carter  to  him,  and  deliver  the  money 
and  notes  to  Carter.    Fell's  cross-bll]  asked 
that  his  contract  with  Liove  should  be  carried 
out.    Carter  answered  the  cross-bills,  and 
the  Issues  were  referred  to  the  master  In 
chancery,  who  took  the  evidence,  and  report- 
ed the  same,  with  his  conclusions,  to  the  ef- 
fect that  Love  was  not  the  agent  of  Carter 
in  the  transaction,  but  that  he  had  an  option 
to  purchase  the  lands  at  $77  per  acre;  that 
there  was  no  fraud  or  misrepresentation, 
and  the  transaction  was  fair;  that  Love  was 
entitled  to  the  deeds,  and  Carter  to  the  notes 
and  money  in  the  bank;  and  that  the  op- 
tional contract  was  for  a  good  and  valuable 
consideration,  and  was  not  revoked  by  Car- 
ter.   He  recommended  a  decree  in  accord- 
ance with  the  prayer  of  Love's  cross-bill,  and 
also  that  Fell  should  pay  the  purchase  price 
to  liOve,  and  L>ove  should  convey  subject  to 
the  $6,000  mortgage.   The  court  overmled 
exceptions  to  the  report,  except  so  far  as  it 
related  to  a  conveyance  by  Love  to  Fell,  and 
entered  a  decree  dismissing  Carter's  bill  and 
Fell's  cross-bill,  and  granting  relief  to  Love 
on  his  cross-hill.    The  decree  ordered  the 
bank  to  deliver  the  deed  of  Carter  to  Xx>ve, 
and  to'  deliver  the  money,  note,  and  mort- 
gage to  Carter. 

The  first  proposition  stated  for  appellant  to 
that  Love  was  Carter's  agent,  and  therefore . 
could  not  take  advantage  of  his  agency  to 
make  a  profit  for  himself  over  and  above  his 
compensation.  If  It  should  be  admitted  thnt 
Love  was  Carter's  agent,  it  must  also  be  ecm- 
ceded  that  he  did  not  make  a  profit  for  him- 
self over  the  agreed  compensation.  It  la  true 
that  one  who  acts  as  ageqt  for  another  in  the 
sale  of  land  has  no  right  to  q)eculate  upon 
the  subject  of  the  agency  at  the  expense  of 
hlB  principal.   He  wUi  not  be  allowed  to  put 
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himself  Id  a  poaltlOD  aDtagonlstic  to  his  prlp- 
dpal,  to  whom  he  owes  a  duty;  and.  If  he 
■ells  for  a  higher  price  than  that  limited  by 
bis  principal,  be  Is  bound  to  account  for  the 
excess  ov«  and  above  bis  own  charges  and 
commissions.  Merryman  David,  SI  IIL  404; 
Kerfoot  T.  Byman,  62  III.  612.  Bat  where 
there  is  no  fraud  tbe  compensation  may  be 
agreed  upon  lo  any  manner  or  to  any  amount 
by  the  parties.  It  Is  not  uncommon  to  agree 
that  an  agent  shall  have  as  his  compensation 
all  that  be  can  obtain  ovex  a  certain  fixed 
price,  and  In  the  absence  of  fraud  such  an 
agreement  Is  conclnslTe  upon  the  parties.  In 
tbls  case  the  proposition  of  Carter  In  his  let- 
ter was  that  be  should  receive  $77,  net,  per 
acre,  by  which  he  would  not  be  liable  to  any 
commissions;  and,  when  the  contract  was  en- 
tered  Into,  tbe  provision  for  a  commission  was 
•trickoi  out  of  tbe  blank  form.  The  contract 
explicitly  provided  that,  In  case  Love  should 
be  tbe  cause  of  any  person  purchasing  tbe 
property,  he  should  be  entitled  to  ail  obtained 
over  $77  pn-  acre.  Garter  testifled  that  Love 
told  him  be  thought  he  was  asking  a  pretty 
good  price,  and  thought  he  ought  to  make  It 
low  enough  so  that  he  coald  make  at  least  SO 
cents  on  acre,  and  that  this  mode  him  think 
that  Love  wM  going  to  act  as  his  agent  If 
fbat  Is  so,  we  do  not  see  what  effect  It  could 
have  upon  tbe  agreement  that  Love  should 
have  all  that  be  could  realise  above  $77  an 
acre.  If  be  was  acting  as  agent;  be  certainly 
owed  nothing  to  Garter  In  regard  to  any  en- 
hanced price,  bnt  In  negotiating  a  sale  was 
working  in  bis  own  Interest,  to  get  as  much 
as  be  could  as  commission.  There  are  othor 
agreements,  however,  in  the  contract,  having 
no  relation  to  agency.  Tbe  contract  gave  Love 
an  option  for  53  days  to  purchase  tbe  land  at 
tbe  stipulated  price,  and  Carter  agreed.  In  con- 
aidemtiou  of  the  purchase  price,  to  convey  to 
Love^  or  as  Love  might  direct  It  is  clear  that 
the  contract  represented  tlie  understanding  of 
tbe  parties. 

Counsel  for  appellant  says  that  Carter  did 
not  understand  that  he  was  dealing  with  Love 
OS  a  principal.  But  that  Is  merely  saying  that 
he  did  not  fully  understand  the  legal  effect  of 
his  contract,  which  would  not  justify  a  court 
In  setting  it  aside.  His  testimony,  howevw, 
abows  that  be  did  understand  tiie  contract 
and  it  corresponded  substantially  with  bis  let- 
ter to  Love  that  be  would  sell  tbe  form  for 
$77,  net  He  was  a  business  man,  and  read 
over  the  contract  before  be  signed  ft  and  it 
cuiDot  be  supposed  that  he  did  not  know  that 
Love  bad  an  option  to  bay  the  land  himself. 
He  testifled  that  he  knew  Love  was  engaged 
In  the  Insurance  business  and  selling  farms, 
bnt  that  fact  is  «itlrely  consistent  with  the 
contract  by  which  Love  was  allowed  to  sell 
the  farm  to  some  one  else,  or  to  buy  It  him- 
self. If  Love  sold  the  land  to  Fell  as  an 
agent  be  was  entitled  to  all  that  he  received 
above  $77  pn*  acre;  end.  If  he  dealt  with  Gar- 
ter as  a  pui'cbaser.  be  waa  to  have  the  land 
at  that  price.   The  evidence  shows  that  he 


availed  himself  of  tbe  option  and  became  a 

purchaser. 

The  next' proposition  of  counsel  Is  that  a 
contract  to.  l>e  spedflcally  enforced  In  equity, 
mupt  be  supported  by  a  good  and  valuable 
consideration,  and  must  be  reasonably  fair 
and  jost  and  that  tbe  contract  of  Cartn  was 
unilateral  and  without  consideration.  If  the 
contract  was  of  that' character,  it  would  be- 
come mutual  and  capable  of  enforc«nent  at 
the  instance  of  either  party,  upon  acceptance 
of  Its  t^ms  by  Love  wltbln  tbe  time  limited, 
and  before  the  option  was  withdrawn.  C^-an* 
dall  T.  'Willlg,  166  HI.  233,  46  N.  E.  765; 
Quyer  v.  Warren,  175  HI.  328,  61  N.  E.  680.' 
There  was  sach  an  acceptance  by  Love  at 
least  on  February  4tb,  wlwn  be  wrote  the 
letter  to  Garter,  sending  him  the  draft  for 
$1,000.  He  had  previously,  on  January  SOth. 
told  Carter  he  would  take  the  land  on  his 
terms;  and  Carter  made  the  deed  and  mem- 
orandum, which  were  mailed  to  the  Tampico 
Bank  for  tbe  purpose  of  completlDg  tbe  sale. 
In  the  attempt  to  so  complete  It  a  mortgi^ 
was  made  by  Fell  to  Carter,  which  Carter 
would  not  accept:  but  his  objections  won  to 
tbe  party  named  as  a  retf^ver,  and  because 
tboe  had  been  no  conveyance  from  Love  to 
Fell,  and  he  feared  trouble  in  foreclosing  the 
morigagfc  He  then  knew  all  abont  the  sale 
to  Fell,  and  made' no  objection  whatever  to 
complying  with  bis  contract  There  was  no 
fraud*  deceit,  or  misrepresentation  of  any 
character  In  obtaining  the  contract;  and  Car- 
ter's conduct  up  to  tbe  time  he  repudiated  It 
shows  that  he  folly  understood  its  terms. 
■  It  is  also  urgM  that  Carter  had  a  right  to 
rescind  tbe  contract  before  acceptance,  that 
the  filing  of  the  bill  was  a  resclsslcxi,  and  tbat 
Love  could  not  thereafter  legally  perform  the 
contract  on  bis  part  As  we  have  already 
said,  there  was  an  acceptance  on  the  part  of 
Love  before  tbe  bill  was  filed;  and,  tbe  con- 
tract having  become  legally  binding  upon  tbe 
parties.  Love  bad  until  tbe  1st  day  of  March 
to  tender  performance.  Appellant  could  not 
prevent  snch  tendo'  of  performance  by  filing 
tbe  Mil  and  attempting  to  restdnd  tbe  con- 
tract The  mortgage  was  made  by  Love  and 
vrlfe  on  February  27th,  and  tbe  cash  payment 
was  made  on  March  Ist  This  was  a  full 
compliance  with  tbe  contract,  and  he  therv- 
upon  became  entitled  to  tbe  deed  In  the  pos- 
session of  tbe  bank. 
Tbe  decree  Is  affirmed.  Decree  affirmed. 


iWi  111.  249} 

MALICEI  V.  BULKLEY  et  al. 
Supreme  Court  of  Illinois.   Dec.  16.  1908.) 

INSOLVENT  COHPORATION— CRBDTTOR-RIOHT 
TO  PRBPBKBNCS— DIUQENCR. 
1.  M.,  having  obtained  jadgmeat  against  ao 
Insnrance  company,  the  company  deposited  with 
a  trnst  company  a  fond  to  secure  a  fidelity  com- 
pany from  loss  as  snrety  on  its  appeal  bond  in 
case  M.'s  jndgmeDt  was  afflrmeo.  The  jadg- 
uent  was,  however,  reversed,  and  on  a  retrial 
M.  again  obtained  judgment  Meanwblle  tbe 
insnrance  company  bad  become  Insolvent  Beld, 
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that  M.  was  not  entitled  to  a  preference  orer 
other  creditors  of  the  inBurance  co^ipaoy  In  the 
fund  deposited  with  the  tmst  compaoy,  as  the 
coDdition  on  which  the  deposit  would  have  be- 
come aTailable  to  the  fidehtjr  compiiDy  had  not 
occurred.  < 

2.  The  fact  that  receivers  of  an  (nsolvent  cor- 
poration know  of  and  report  the  existence  of 
assets,  from  fwhich  report  a  creditor  obtains  his 
knowledge  thereof,  shows  that  the  creditor  b 
not  entitled  to  a  ptefereDce  oa  the  groond  of 
diligence. 

Anieal  from  Aniellate  Oonrt,  First  Dis- 
trict 

Suit  by  the  Insnrance  commissioner  of  tiie 
Jitate  of  Illinois  against  the  C!blcago  Guaranty 
I4fe  Society  and  oQiers,  In  which  Almon  W. 
Bulkley  and  oth^  were  appointed  recelvera, 
and  In  which  Teoflla  Mallckl  aongbt  to  Intei^ 
veoe  as  a  preferred  (^editor.  From  a  judg- 
ment of  the  Appellate  Court  (107  III.  App.. 
595)  affirming  a  Judgment  denying  the  In- 
tervener'a  petition,  she  appeals.  Affirmed. 

John  M.  Daffy  and  Warwick  A.  Sbaw,  for 
appellant  Anson  B.  Meanor,  for  appellees. 

BOOOS.  J.  Th^  appellant  Instituted  an  ac- 
tion in  the  circuit  court  of  Wayne  county.  In 
the  state  of  Michigan,  agalust  the  Chicago 
Guaranty  Life  Society,  an  Iliinola  corporation, 
to  recover  on  a  policy  of'lnsnrauce.  Jadgment 
was  entered  In  apiKllaot's  favor,  and  the  so- 
ciety appealed  to  the  Supreme  Court  of  tho 
state  of  Michigan.  In  January,  189S,  the  Fi- 
delity A  Deposit  Company  of  Maryland  be- 
came surety  on  the  appeal  bond  given  by  the 
society,  and  the  society,  to  secure  the  Fidelity 
&  Deposit  Company  as  such  surety,  and  also 
to  secure  it  as  surety  on  another  undertaking 
which  It  had  entered  into,  being  a  forthcoming 
bond  In  a  garnishment  proceeding  pending  in 
one  of  the  courts  In  the  state  of  Georgia 
against  the  society  by  one  A.  M.  MacMurphy, 
deposited  with  the  Royal  Trust  Company  of 
Chicago  the  sum  of  $2,800.  The  appeal  was 
prosecuted  with  Buccess,  and  the  Judgment 
was  reversed,  and  the  cause  remanded.  The 
case  was  redocketed,  and  on  a  subsequent 
hearing  In  the  circuit  court  Judgment  was  on 
the  15th  day  of  January,  1901,  awarded  the 
appellant  In  the  sum  of  $3,600.  In  October, 
1900,  prior  to  the  rendition  of  this  Judgment, 
a  Judgment  creditor  of  the  Chicago  Guaranty 
Life  Society  procured  a  decree  to  be  entered 
in  the  superior  court  of  Cook  county,  111.,  or- 
dering the  society  to  be  placed  In  the  bands, 
of  the  said  Royal  Trust  Company,  as  receiver. 
On  the  24th  day  of  October,  1900,  the  insur- 
ance commissioner  of  the  state  of  Illinois  filed 
a  bill  In  the  superior  court  of  Cook  county  to 
oust  the  Royal  Tmst  Company  as  receiver  and 
to  secure  the  appointment  of  other  receivers. 
On  the  19th  day  of  December,  1900,  a  decree 
was  entered  awarding  the  relief  asked  by  the 
bill  filed  by  the  Insurance  commissioner,  and 
the  appellees  were  appointed  receivera.  The 
receivers,  In  a  report  to  the  court  filed  on  May 
11«  1901.  advised  the  court  that  the  Royal 


Trust  Company  held  fhe  saUl  mm  of  92,800 
and  stated  fully  the  reason  why  said  money 
had  been  so  deposited,  and  that  the  iwoceed- 
Ing  Instituted  by  MacMurphy  In  the  court  of 
Georgia  was  still  pending,  and  tat  that  reason 
the  receivers  woe  not  titled  to  the  posses- 
sion <tf  the  mimey.  *On  the  Ist  day  of  June, 
1901,  the  appellant  filed  an  Intervening  jm- 
tltlon  in  the  proceedli%  based  cm  the  bill  ffied 
by  the  Insnrance  commissioner,  which  was 
pending  In  the  said  superior  cmnt  of  Coc^ 
county,  praying  that  an  equitable  attachment 
or  lien  superior  to  that  of  othv  creditors  of 
the  society  be  adjudged  in  her  favw  against 
the  money  so  remaining  In  the  bands  of  tlie 
Boyal  Trust  Company,  and  praying  also  that 
the  Royal  -Tmst  Company  be  made  defendant 
to  said  petition,  and  be  brought  Into  court  and 
required  to  answer.  On  a  hearing  the  prayer 
of  the  Intervening  petition  was  denied.  The 
Appellate  Court  affirmed  the  action  of  the  su- 
perior court,  and  tlie  matter  Is  here  on  a  far- 
ther appeal. 

The  money  was  deposited  with  the  Royal 
Trust  Company  In  part  to  secure  the  Fidelity 
A  D^Kwlt  Company  from  loss  on  the  appeal 
bond  In  the  event  the  Judgment  whldi  the 
appellant  had  obtained  in  the  trial  court  In 
the  state  of  Michigan  should  be  affirmed  by 
the  Supreme  Court  of  that  state.    But  that 
Judgment  was  reversed,  and  the  cause  was 
remanded.  Without  deciding  whether  the  ap- 
pellant could  have  obtained  any  right  or  In- 
terest In  the  fund  by  way  of  subrogation  or 
other  equitable  doctrine  had  her  Judgment 
b^n  affirmed  by  tbe  Supreme  Court  of  Michi- 
gan, it  Is  clear  that  as  her  judgment  was  re- 
versed, no  such  right  or  interest  accrued  to 
her.  The  reversal  entitled  the  Chicago  Guar- 
anty Life  Society  to  have  the  fund  returned 
whenever  the  other  liability  which  the  Fi- 
delity A  Deposit  Company  had  assumed  for 
the  society  should  be  adjusted.    The  appel- 
lant subsequently  obtained  a  Judgment  against 
the  society  In  the  circuit  court  In  Michigan, 
but  not  until  after  the  society  had  been  de- 
creed by  the  superior  court  of  Cook  county.  In 
this  state,  to  t>e  insolvent,  and  its  property 
placed  in  the  hands  of  receivers.   The  appel- 
lant had  no  preferential  Interest  whatever  la 
the  fund  or  the  disposition  to  be  made  of  it. 
Nor  was  she  entitled  to  the  preference  nnder 
some  circumstances  given  a  diligent  cre<lltor 
who  has  discovered  assets,  for  the  reason,  if 
no  other,  that  the  receivers  knew  of  the  ex- 
istence of  the  fund,  and  had  reported  all  of 
the  facts  relative  to  the  same  to  the  court  be- 
fore the  appellant  filed  her  petition.   It  was 
from  this  report  of  the  receiver  the  appellant 
became  advised  of  the  fact  that  the  money 
was  on  deposit  with  the  Royal  Trust  Com- 
pany. No  reason,  legal  or  otherwise,  appeared 
for  giving  the  appellant  any  preference  over 
other  creditors  of  the  society  In  the  distribu- 
tion of  the  fimd  In  question. 

The  Judgment  of  the  Appellate  Court  la  af 
firmed.  Judgment  affirmed. 
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(SBG  ni.  582} 

CLEVELAND.  C,  C.  &  ST.  U  RT.  CO.  T. 
PEOPLE  ex  rel.  McCORD,  Countr 
Collector. 

(Supreme  Court  of  IlHaoia.   Dec.  16,  1903.) 

TAXATION— HIGHWAY  TAXES— LEVY— CERTIFI- 
CATE —  AMENDMENT  —  ADDITIONAL    LEVY  — 
AMOUNT— TOWN  AUDITORS—POWERS. 
1.  Where  the  certificate  of  the  lery  of  a  town 
tax  showed  that  the  tax  was  levied  "to  defray 
the  expenses  of  said  town  for  the  eosniQ^ 
year,"  and  In  an  action  to  collect  the  tax  the 
"record  of  the  town  meetios  was  introdaced  In 
evidence,  which  showed  the  specific  purposes 
for  which  the  tax  was  leried.  It  jvas  proper  for 
the  court  to  permit  the  town  clerk,  in  the  pres- 
ence of  the  court,  to  amend  the  certificate  of 
levy,  which  was  not  sufficiently  definite,  so  as 
to  specify  the  purpose  of  the  tax. 

S.  Where.  In  an  action  to  collect  a  town  tax 
levied  ander  «  cerUficate  which  did  not  snffl- 
dently  state  the  parpose  of  the  tax,  the  record 
of  the  annaal  town  meeting  was  not  introduced 
in  evidence,  it  was  Improper  for  the  court  to 
permit  an  amendment  of  the  certificate, 

5.  Under  Hnrd's  Rer.  St.  1901.  pp.  177T, 
1780.  e.  139.  H  40.  60,  providing  tor  the  levy 
of  town  taxes  at  a  town  meeting,  a  tax  voted 
at  a  special  election  held  in  the  town,  at  which 
polls  were  opened  and  ballots  received  in  each' 
of  the  four  voting  predncts  In  the  town,  as  In 
general  Sections,  was  not  voted  at  a  town 
meeting,  within  Qie-  statute,  and  was  therefore 
void. 

4.  Hnrd-s  Rev.  St.  1901.  p.  1623,  c.  121,  |  14, 
provides  that  if.  In  the  opinion  of  highway  com- 
missioners, a  greater  levy  than  60  cents  on  each 
$100  is  needed,  they  shall  certify  the  same  to 
the  board  of  town  auditors  and  assessora,  and, 
with  the  consent  of  a  majority  of  the  entire 
board,  given  in  writing,  definitely  and  epeciBc- 
■Ut  directing  the  particular  purpose  to  which 
the  same  would  be  solely  applied,  an  additional 
levy  not  exceeding  40  cents  on  the  $100  may  be 
made.  Held,  that  such  section  requires  that 
both  the  certificate  of  the  commissioners  and 
thn  written  consent  of  the  auditors  and  assess- 
ors shall  definitely  and  specifically  direct  the 
particular  purpose  or  purposes  to  which  the  ad- 
ditional levy  wiall  be  applied. 

6.  Where  a  certificate  of  highway  commission- 
era  to  the  board  of  town  auditors  and  assess- 
ors for  an  additional  levy  of  highway  taxes  did 
not  spedScal^  state  the  purposes  thereof,  as 
required  by  Hnrd's  Bev.  St.  1001,  p.  1523.  c. 
121,  S  14,  but,  in  an  action  to  collect  the  taxes 
levied,  two  of  the  commissioners  testified  that 
the  Items  and  amomits  for  which  such  levy  was 
needed  were  set  down  by  the  clerk  on  a  piece 
of  paper  which  was  oflrered  in  evidence,  and 
that  the  commissioners  knew  of  tbe  require- 
ment, and  thought  the  certificate  described  the 
parpose  with  suffldent  particularity,  they  were 
properly  permitted  to  amend  such  cwtlficate-ao 
as  to  show  the  purposes  set  forth  In  tfao  list 

6.  Where  tbe  consent  of  the  board  of  town 
auditors  and  assessors  to  an  additional  levy  for 
highway  purposes  did  not  specifically  state  the 
purposes  of  the  levy,  as  required  by  Hnrd's 
Bev.  St.  1901,  p.  1623,  c.  121,  S  14.  and  two  of 
tbe  members  of  the  board  testified  that  they 
Intended  to  sign  the  consent  in  the  exact  form 
tbat  it  was  In  when  they  did  sign  it.  and, 
though  they  Intended  to  comply  with  the  law, 
they  did  not  understand  that  all  the  items  for 
which  the  money  was  needed  should  be  includ- 
ed in  the  written  consent,  and  one  of  them  tes- 
tified tbat  tfae7  did  not  intend  to  set  forth  the 
different  specific  Items  for  which  the  money 
was  to  be  osed,  and  there  was  no  evidence  that 
rach  list  of  items  was  before  the  board,  it  was 
improper  tor  the  court  to  permit  an  amendment 
of  ancn  consent  ao  as  to  miow  such  Items. 

7.  Cnder  Bard's  Rev.  St.  1901.  p.  1523,  e. 
121.  I  14,  providing  that  a  majority  of  the 


board  of  town  auditors  shall  consent  to  an  ad- 
ditional levy  of  highway  taxes,  where  a  con- 
sent was  Insnffldent  for  failure  to  recite  the 
purposes  of  the  additional  levy,  and  only  two  of 
the  members  of  the  board  testified  that  they  in- 
tended to  comply  with  the  law,  and  believed 
that  the  consent  girtn  was  sufficient,  without 
any  showing  of  the  Intention  or  belief  of  any  of 
the  other  three  members  of  the  board,  such  evi- 
dence was  insufficient  to  Justify  a  trial  ammd- 
ment  of  the  certificate. 

8.  Where  a  written  consent  of  town  audltora 
to  an  additional  levy  of  $8,000  highway  taxee 
declared  that  $3,000  should  be  ased  for  a  par- 
ticular bridge,  and  $1,000  for  the  building  of 
roads  and  approaches  to  a  dsm,  and  the  re- 
mainder of  the  lev^  applied  to  tbe  following 
improvements  (naming  them),  tbe  consent  was 
not  invalid  for  failure  to  specify  the  amounts 
applicable  to  each  of  the  Improvements  other 
than  tbe  two  specified. 

9.  Burd's  Rev.  St.  1901,  p.  1523,  c.  121,  1  14, 
provides  that  if.  In  the  opinion  of  highway  com- 
missioners, a  neater  levy  is  needed  than  the 
amount  tvescrlbed,  they  may  certify  the  same 
to  the  board  of  town  auditors,  and,  with  the 
written  consent  of  such  auditors,  an  additional 
levy  ma^  be  made.  Beld  tbat,  where  highway 
commissioners  certified  that  an  additional  levy 
of  $8,000  was  necessary,  the  auditors  had  no 
power  to  anthorUe  an  additional  levy  which 
would  produce  a  soni  larger  than  that  certified. 

Appeal  from  VennlUon  County  Court;  B. 
Murray  Clark,  Judge. 

Action  by  tbe  peot^e  on  the  relation  of  O. 
L.  McCord,  county  collector,  against  the 
Cleveland,  ClDclnnatl,  Chicago  &  St  Louift 
Railway  Company,  to  recover  delinquent  tar- 
es. From  a  Judgment  In  tnror  of  relator,  de- 
fendant ai^als.  Reversed. 

Rearick  &  Meeks,  for  appellant  Swallow 
&  Swallow  and  John  W.  Keeslar,  State's 
Atty.,  for  appellee. 

SCOTT,  J.  This  Is  an  appeal  from  a  judg- 
ment of  the  county  court  of  Vermilion  coun- 
ty, rendered  at  the  June  term.  1903,  against 
the  real  property  of  appellant,  for  certain 
taxes  of  the  year  1902  which  were  delinquent 
The  Judgment  was  entered  after  a  hearing 
upon  the  written  objections  of  the  appellant, 
which  covered  the  taxes  hereinafter  enumer- 
ated, and  iB  for  the  town  taxes  of  the  towns 
of  Georgetown,  DanvUle,  and  Elwood.  for  a 
$9,000  town  tax  levied  In  the  town  of  George- 
town by  virtue  of  a  special  election,  for  part 
of  tbe  road  and  bridge  tax  of  the  town  of 
Georgetown,  and  for  part  of  tbe  road  and 
bridge  tax  of  the  town  of  Danville. 

Each  of  the  certificates  of  tbe  levy  of  the 
town  tax,  Including  the  certificate  of  tbe  levy 
of  the  $9,000  tax  for  the  town  of  Georgetown, 
recited  that  the  tax  was  required  "for  town 
purposes."  It  la  conceded  that  this  state- 
ment of  the  purpose  is  too  indefinite,  and 
that  where,  as  In  each  case  here,  a  levy  Is 
made  by  a  town  meeting,  It  must  appear 
from  the  certificate  that  It  was  made  for 
some  ptu^iose  for  which  the  town  meeting 
has  authority  to  direct  tbe  raising  of  money 
by  taxation. 

On  the  trial  in  the  county  court  the  record 
of  the  annual  town  meeting  of  the  town  of 
Georgetown  for  1902  was  Introduced  In  evl- 
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dence,  and  It  appeared  therefrom  tbat  the  tax 
.waa  lerled  "to  defray  the  expenses  of  said 
town  tor  fbe  ensuing  year."  There  was  alio 
Introduced  in  erldoice  the  record  of  ft  spe- 
cial electhm  held  In  that  town  on  Hi^  21, 
1902,  from  which  It  appeared  that  the  Toters 
at  tbat  election  voted  to  raise  hy  taxation  the 
sum  of  V9,000  for  cmstnictlng  two  bridges, 
"one  at  the  Jenkins  ford  over  the  Big  Ver- 
milion rlrer,  and  one  at  the  Big  Rock  ford 
over  the  Little  Vennllion  river."  The  record 
of  the  annaal  town  meeting  of  the  town  of 
Danville  for  the  year  1902  was  also  Intro- 
duced In  evidence,  from  wUch  It  appeared 
that  the  town  tax  waa  levied  by  tbat  meet- 
ing **to  defray  expenses  of  the  town  for  the 
ensuing  year."  As  these  records  of  the  town 
meetings  were  req>ectively  offered  in  evi- 
dence, the  county  court  permitted  the  town 
clerks.  In  the  presence  of  the  court,  to  amend 
the  co-tlflcates  of  levy  so  that  each  would 
correspond  irttb  the  record  of  the  town  meet- 
ing in  pursuance  of  which  It  was  made,  so 
far  as  specifying  the  purpose  for  which  the 
tax  was  levied  is  concerned.  We  bave  tre- 
quentiy  held  such  amendments  projwr.  Chi- 
cago &  Northwestern  Railway  Co.  v.  People, 
183  HI.  247,  6S  N.  B.  680;  Chicago  ft  Alton 
Railroad  Oo.  v.  People,  171  111.  544,  49  N.  B. 
480;  Indiana,  Decatur  &  Western  Railway 
Co.  V.  People,  201  Dl.  861,  66  N.  B.  293. 

The  certldcflte  of  the  levy  of  the  town  tax 
for  the  town  of  Eaiwood  was  also  amended, 
over  the  objection  of  appellant,  so  tbat  it 
stated  the  purpose  of  the  tax  to  be  "to  defray 
the  running  expenses  of  sidd  town  for  the  en- 
suing year."  Tbe  record  of  the  annual  town 
meeting  of  this  town  was  not  introduced  In 
evidence.  This  amendment  was  improperiy 
allowed,  as  there  was  nothing  before  the 
court  by  which  It  could  be  made.  The  speci- 
fication of  the  purpose  for  which  these  gen- 
eral town  taxes  were  levied,  namely,  to  de- 
fray the  expenses  of  the  town  for  the  cur- 
rent or  fiscal  year.  Is  not  sufficiently  defliUto 
and  certain. 

Appellee  relies  upon  tbe  case  of  Wright  v. 
People,  87  111.  5^.  A  reference  to  that  case 
shows  that  tbe  tax  there  levied  was  for 
"various  named  purposes,  'and  such  oth^ 
expenses  as  tbe  town  may  have  to  defray 
for  the  year  1873.  as  well  as  previous  Indebt- 
edness.' "  In  the  case  before  us  no  specific 
purposes  of  any  kind  are  mentioned,  and 
while  It  Is  imposdble  to  specify  each  item  of 
anticipated  expendlttve,  either  In  the  record 
of  the  town  meeting  or  In  the  certificate  of 
levy,  still  both  the  record  and  the  certificate 
should  specify  the  general  purpose  for  which 
each  portion  of  the  tax  is  levied. 

In  reference  to  the  f9,000  voted  at'tbe  spe- 
cial election  In  the  town  of  Qeorgetown,  ap- 
pellant's position  Is  that  the  levy  of  this  tax 
could  only  be  authorized  at  the  annual  town 
meeting,  or  at  an  adjourned  meeting  held  In 
pursuance  of  an  adjournment  taken  at  tiie 
annual  meeting.  Tbe  town  meeting,  either 
general  or  special,  contemplated  by  the  stot- 


ute,  la  a  pieetlQg  which  may  be  attended  by 
all  tbe  electors  of  the  town,  at  which  they 
may  transact  business  pertaining  to  the  af* 
fairs  of  the  town,  including  the  levy  of  taxes. 
Burd'B  Rev.  St  1901,  pp.  1777,  1780.  C  189, 
II  4(K  aOb  A  moderator  presides  over  such 
a  town  meeting,  acting  as  president  or  chair- 
man, and  the  proceedings  are  conducted  in 
the  ume  manner  as  those  of  a  parliamentary 
body.  TbiB  tax  was  not  voted  at  any  such 
meeting,  but,  instead,  the  propriety  of  levy^ 
Ing  the  tax  was  aobmitted  a:t  a  special  elec- 
tion held  in  the  town  of  Georgetown;  polls 
being  open  and  ballots  received  in  each  of  tbe 
four  voting  preclneto  in  that  town,  aa  in  any 
other  electioD.  No  meeting  at  all  was  held 
which  could  have  been  attended  by  all  the 
voters  of  that  town.  The  statute  does  not 
provide  for  the  levy  of  taxes  in  pursuance  of 
a  vote  of  the  electws  of  the  town  taken  at  a 
special  electton.  This  tax  could  have  been 
Imposed  by  the  Sectors  either  at  a  general 
or  qiedal  town  meeting,  but  its  levy  could 
not  be  authorized  at  a  special  election.  The 
objection  to  the  $9/X)0  tax  should  therefore 
bave  been  sustained. 

The  hiihway  eommf ssIfAiers  of  the  town  of 
Georgetown  levied  95  cents  on  each  (100  of 
the  assessed  valuation  of  the  property  in  the 
town  for  road  and  bridge  pnrposea.  Section 
14  of  chapter  121,  p.  1623,  of  Hurd's  Revised 
Stotutes  of  1901,  provides,  that  if ,  in  the 
opinion  of  the  commissioners,  a  greater  levy 
than  '60  cents  on  each  $100  Is  needed,  "tbey 
may  certl^  ttxe  same  to  the  board  of  town 
au^tors  and  the  assessor,  a  majority  of 
whom  shall  be  a  quorum,  and  with  the  con- 
sent of  a  majority  of  this  entire  board  given 
in  writing,  d^Itely  and  spedflcally  direct- 
ing the  inrtlcular  puqnse  or  purposes  to 
which  the  same  shall  be  solely  applied,  an  ad- 
ditional levy  may  be  made  of  any  sum  not 
exceeding  forty  cents  on  tbe  one  hundred 
dollars  of  taxable  property  of  tbe  town.*' 
For  the  purpose  of  obtaining  such  written 
consent,  the  commlsslonera  of  highways  cer- 
tified to  the  town  auditors  and  the  assessor 
that  a  greater  levy  than  60  cento  on  eadi 
$100  was  needed,  which  certificate  concludes, 
"In  view  of  tbe  contingency  that  the  sixty 
cents  Is  not  sufflcleut  for  the  road  and  bridge 
fund,  and  we  ask  an  additional  levy"  of  85 
cents.  No  statement  of  the  purpose  for 
which  the  additional  levy  was  desired  was 
contained  In  the  certificate.  In  response  to 
this,  a  majority  of  tbe  officers  to  whom  the 
certificate  was  addressed  signed  a:  written 
document  consenting  that  an  additional  levy, 
not  excee^g  85  cents  on  the  $100,  should  be 
made.  No  attempt  was  made  therein  to  di- 
rect the  particular  purpose*  or  purposes  to 
which  such  additional  tax  should  be  applied, 
but  tbe  document  contained  a  statement  that 
the  consent  waa  given  "in  view  of  the  con- 
tingency tbat  the  slx^  cento  Is  not  sufficient 
for  the  road  and  bridge  fund.^'  In  our  Judg- 
ment, section  14,  supra,  reqnim  that  both 
the  certificate  of  the  commls^oners  and  tbe 
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written  consent  of  the  auditors  and  asBessors 
slutll  "deHDitely  nitd  spociflcally"  direct  the 
particular  piu-pose  or  purposes  to  which  the' 
additional  levy  shall  be  solely  applied.  This 
,  additional  levy  of  35  cents  on  the  $100  Is  the 
portion  of  the  road  and  bridse  tax  to  which 
appellant  objects. 

For  the  purpose  of  sustaining  this  addi- 
tional levy,  appellee  offered  the  testimony  of 
two  of  the  commissioners  of  highways  and 
of  two  members  of  the  board  of  town  audit- 
ors of  that  town.  The  highway  commission- 
ers testified  that  at  a  meeting  on  September  2, 
1902,  they  discussed  the  purposes  for  which 
additional  money  was  needed,  and  that  the 
town  clerk  made  np  a  Hat  of  the  Items  and 
the  amount  needed  for  each;  that  the  com- 
missioners named  the  Items  and  the  amounts, 
and  the  town  clerk  wrote  them  down  on  a 
piece  of  paper,  which  paper  was  offered  Is 
evidence,  and  contained  the  following: 

"Bridges  located  as  follows: 

Bridge  at  Zion  Oiatch.  cost  $125  00 

Bridge  at  Blwood  Chnn^  coat   135  00 

Bridge  at  Joe  Massing's  place,  cost. .  130  00 

Bridge  at  Andy  Devore's  house,  cost  122  00 

Bridge  at  Abe  Brown's  place,  cost. . .  108  00 
Bridge  at  Lick  Skillet  or  New  Village, 

cost  rr..  200  00 

Bridge  near  I*.  A.  CHlngan's  house. ..  125  00 

Bridge  by  Fred  Sheet's  place   140  00 

Bridge  south  of  Win  Stephens'  house  200  00 

To  take  up  outstanding  orders   600  00 

To  flnlnsh  grade  at  Jmkins'  foid.  cost  100  00 

To  finish  grade  at  Big  Bock  bridge. .  100  00 

Bridge  at  Orape  Greek   110  00" 

—That  the  commiaslonerB  knew  of  the  pro- 
Ttolona  of  section  14,  above  dted,  and  were 
Intending  to  comply  with  that  law  in  making 
tbe  certificate,  and  that  tbey  thought  the 
certificate  described  with  nifflclent  particu- 
larity the  purpose  for  which  the  money  was 
needed.  The  two  membra  of  the  board  of 
andltora  testified  that  the  written  consent  was 
given  at  a  meeting  held  the  proper  officers 
on  September  2,  1902,  and  that  they  were 
familiar  with  tbe  provisions  of  section  14, 
above  cited,  and  that  In  receiving  and  acting 
upon  the  certificate  of  the  commissioners  of 
bighways,  and  in  giving  their  consent  In 
writing,  they  were  Intending  to  comply  with 
the  provisions  of  that  section;  that  tbe  com- 
missioners and  the  board  of  auditors  and  the 
assessor  held  their  meeting  at  the  same  time 
and  place.  The  two  members  of  the  board 
who  testified  stated  further,  in  substance, 
that  they  beard  tbe  commissioners'  discussion 
of  the  purposes  for  which  the  money  was  to 
be  used,  and  that  they  intended  tbe  addi- 
tional tax  to  be  used  for  tbe  purposes  so 
discussed,  and  thought  it  was  sufficient  to 
fipecify  In  tbe  written  consent  that  it  was 
"for  the  road  and  bridge  fund."  Both  tes- 
tified that  they  Inteqded  to  sign  tbe  consent 
in  tbe  exact  form  that  it  was  In  when  they 
did  sign  it,  and  that  they  did  not  understand 
tbat  all  the  items  for  which  the  money  was 
needed  had  to  be  Included  In  tbe  written 
consent  and  one  of  them  testified  that  tbey 
did  not  intend  to  aet  forth  the  different  q»e- 


clfic  items  for  which  the  money  was  to  be 
used.  Tbereuiran,  on  motion  of  appellee,  the 
commissioners  were  permitted  to  amend  their 
certificate  ao  that  It  showed  that  the  addition- 
al levy  was  desired  for  the  specific  purposes 
designated  in  the  list  hereinabove  set  forth, 
and  tbe  board  of  town  auditors  and  the  as- 
sessor were  permitted  to  amend  tbelr  writ- 
ten consent  by  stating  therein— particularly 
specifying  each  Item— tbat  the  additional  levy 
was  for  the  purposes  shown  by  such  list,  and 
the  amendments  so  permitted  were  made  by 
the  proper  officer  In  tbe  presence  of  the  court. 

For  the  purpose  of  showing  the  propriety 
of  permitting  these  amendments,  appellee  re- 
fers us  to  Clilcago  &  Northwestern  Ballway 
Co.  V.  People,  184  III.  240,  68  N.  E.  367,  and 
Chicago  &  Northwestern  Railway  Co.  v.  Peo- 
ple, 174  III.  SO,  50  N.  B.  1057.  In  these  cases 
it  ia  held  that  where  the  town  clerk,  In  writ- 
ing up  the  minutes  of  a  town  meeting,  has 
omitted  something  which  actually  occurred, 
the  court  In  a  proceeding  of  this  kind,  may 
permit  him  to  make  an  amendment  which 
will  make  the  record  correspond  with  the 
facts.  It  is  possible  that  under  this  holding 
It  was  proper  to  permit  the  commissioners 
to  amend  their  certificate,  because  the  list 
written  on  tbe  paper  was  made  by  them  at 
the  same  time  and  might  be  construed  to  be 
a  part  of  the  certificate,  if  tbat  certificate 
alone  were  sufflclent  to  establish  the  legality 
of  this  tax.  But  it  does  not  appear  tbat  the 
paper  on  which  this  list  was  written  was 
presented  to  the  auditors  and  the  assessor, 
so  that  it  cannot  be  held  tbat  a  proper  cer- 
tificate ever  was  presented  to  tbe  latto*  offi- 
cers. If,  In  fact,  they  bad  actually  received 
tbat  paper,  and  bad  testified  that  tbey  In- 
tended to  make  it  a  part  of  their  written 
consent,  we  think  the  two  cases  last  cited 
would  be  in  point;  but,  in  fact,  tSey  testified 
that  they  intended  to  make  tbe  written  con- 
sent precisely  as  they  did  make  It,  and  one 
of  them  testified  affirmatively  that  they  did 
not  Intend  to  Include  therein  the  list  of  items 
mentioned.  To  permit  tbe  amendment  of  ttiat 
written  consent  as  It  was  amended  was  to 
permit  it  to  show  that  something  had  been 
done  which  In  fact  was  not  done,  while  in 
the  two  cases  last  referred  to  the  amendment 
was  permitted  for  tbe  purpose  of  showing 
that  something  was  done  which  In  fact  had 
been  done.  The  correction  of  the  record  of 
the  town  meeting  consisted  In  writing  therein 
that  which  actually  occurred,  and  which  tbe 
persons  composing  tbe  meeting  Intended 
should  be  written  therein.  Writing  this  list 
into  the  written  consent  under  discussion  was 
writing  therein  that  which  tbe  persons  who 
signed  the  consent  did  not  Intend  to  write 
therein  at  the  time  the  consent  was  signed. 
True,  they  say  tbey  thought  the  paper  they 
executed  would  authorize  the  expenditure  of 
tbe  money  for  tbe  purposes  Indicated  by  that 
list:  but  this  Is  a  mistake  In  regard  to  the 
legal  effect  of  the  Instrument,  and  not  a  mis- 
take In  reference  to  what  It  did  contain,  and 
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Is  a  mistake  which  caonot  be  obviated  by 
amendment  In  this  proceeding.  The  testi- 
mony of  these  officers,  to  the  effect  that  they 
knew  the  requirements  of  section  14,  and  In- 
tended to  comply  therewith,  was  evidently 
offered  for  the  purpose  of  avoiding  the  de- 
cision of  this  court  In  Chicago  &  Northwest- 
ern Railway  Co.  t.  People,  200  111.  141,  66 
N.  E.  705,  where  It  was  said,  referring  to 
the  amendment  made  to  section  14  in  1901, 
"In  this  case  the  fact  that  none  of  the  offi- 
cials knew  of  the  existence  of  the  law  or  its 
requirements  Is  concluBlre  evidence  that  they 
were  not  following  it  or  attempting  to  follow 
It"  The  evidence  offered  in  the  case  at  bar, 
however,  does  not  go  tar  enough.  It  falls 
to  show  any  attempt  to  "definitely  and  spe- 
clflcally"  direct  the  particular  purposes  to 
which  the  additional  levy  should  be  applied. 
Where  it  becomes  necessary  to  show  that  the 
taxing  officers  knew  the  law,  and  Intended 
a  compliance  therewith,  it  Is  not  sufficient, 
when  their  municipalities  are  threatened  with 
a  loss  of  taxes  on  account  of  the  officers'  neg- 
ligence, for  them  to  testify  that  they  knew 
the  provisions  of  the  statute,  and  Intended  to 
comply  therewith.  The  testimony  must  show 
what  they  did  or  attempted  to  do,  so  that 
the  court  can  see  that  they  did  intend  to  do 
those  acts  which  the  law  requires.  If  the 
auditors  and  assessor  Intended  to  comply 
with  the  law,  they  intended  to  write  the  list 
of  Improvements  in  the  consent  which  they 
gave.  The  evidence  not  only  falls  to  show 
any  such  purpose,  but,  on  the  contrary,  shows 
that  they  did  not  intend  to  deflnitely  specify 
such  Improvements  In  the  written  instrument. 

It  was  improper  to  permit  the  amendment 
of  the  written  consent  on  the  testimony  of 
the  two  auditors  for  another  reason.  The  of- 
flcers  to  whom  the  certificate  of  the  commis- 
sioners is  addressed  are  five  in  number.  The 
written  permission  must  be  signed  by  at  least 
three  of  the  five.  Conceding  appellee's  posi- 
tion to  be  correct,  still,  to  warrant  the  amend- 
ment It  should  have  been  shown  that  at  least 
three  of  these  officers  were  familiar  with 
section  14,  Intended  to  comply  therewith,  and 
believed  that  the  consent  given  authorized 
the  levy  of  the  additional  tax  for  the  specific 
purposes  shown  by  the  written  list.  Waiv- 
ing the  objections  above  suggested  to  the 
evidence.  It  at  most  showed  this  to  have  been 
the  mental  attitude  of  two  of  these  otQcers, 
only,  at  the  time  the  consent  was  given, 
and  did  not  warrant  the  conclusion  that  any 
other  one  of  these  five  officers  had,  at  the  time 
of  the  transaction,  the  same  famlllnrlty,  In- 
tention, and  belief.  The  levy  of  the  addition- 
al 35  cents  on  the  $100  of  road  and  bridge 
tax  for  the  town  of  Georgetown  was  there- 
fore illegal. 

In  the  town  of  Danville  the  commissioners 
Of  highways  levied  for  road  and  bridge  pur- 
po.<:cs  a  tax  of  00  cents  on  the  $100.  The  ob- 
jection of  appellant  Is  to  a  portion  of  30 
cents  thereof,  that  thirty  cents  being  addition- 
al to  the  GO  cents  which  the  commlsslonera 


were  authorized  to  levy  by  section  13  of  chap- 
ter 121,  p.  152S,  of  Hurd's  Revised  Statutes  of 
1901.  The  commissioners  of  highways  of 
this  town  made  a  written  certificate  to  the 
board  of  auditora  and  assessor  for  leave  to 
make  a  levy  in  addition  to  the  60^ent  rate, 
and  in  that  certificate  specified  the  purpose 
for  which  it  was  to  be  used,  and  estimated 
the  amount  needed  In  excess  of  the  60-cent 
rate  at  $8,000.  The  written  consent  of  the 
auditors  and  assessor  specified  the  purposes 
for  which  the  additional  levy  should  be  used 
(being,  in  substance,  the  same  as  stated  In 
the  commissioners'  certificate)  as  follows: 

"First  For  the  building  of  a  wagon  bridge 
across  the  North  Fork  of  the  Vermilion  river 
at  a  point  near  Ellsworth  Park  dam,  $3,000. 

"Second.  For  the  building  of  roads  and  ap- 
proaches to  said  dam,  $1,000. 

"Third.  The  remainder  of  said  lery,  abov^ 
the  amount  required  for  the  purposes  above 
stated,  shall  be  applied  to  the  followifig  Im- 
provements, viz.:  The  building  of  a  stone 
culvert  on  the  Hungry  Hollow  Road,  and  two 
culverts  on  East  Falrchlld  street  and  the 
graveling  of  the  Covington  Road  from  the 
city  limits  to  the  state  line,  and  for  the  re- 
pairing of  the  bridge  over  the  Vennillon 
river  on  the  road  leading  from  Danville  to 
Grape  Creek." 

This  consent  did  not  specify  In  dollars  the 
amount  of  the  additional  levy,  but  provided 
that  the  commissioners  might  make  an  addi- 
tional levy  of  30  cents  on  the  $100,  abd  this 
30  cents  on  the  $100  would  produce  an  addi- 
tional tax  of  $10,800.51. 

Appellant  contends,  first  that  the  written 
consent  Is  not  sufficiently  definite  as  to  the 
purposes  specified  In  the  third  paragraph 
thereof,  above  quoted.  In  that  it  does  not 
designate  the  precise  amount  that  was  to  be 
used  for  each  purpose,  and  objects  to  all  of 
the  additional  tax  above  the  sum  of  $4,000 
which  was  required  for  the  purposes  pointed 
out  in  the  first  and  second  paragraphs  of 
the  written  consent  above  set  out  This  is 
too  strict  a  construction  of  the  language  ot 
section  14.  That  section  requires  that  the 
purpose  or  purposes  to  which  the  additional 
levy  shall  be  solely  applied  shall  be  "definite- 
ly and  specifically"  directed  by  the  written 
consent  but  It  does  not  require  that  the  ex- 
act sum  to  be  used  for  each  purpose  therein 
mentioned  shall  be  specffied.  The  third  para- 
graph of  the  written  instrument  was  In  sub- 
stantial compliance  with  this  statute. 

It  Is  then  objected  that  the  additional  levy, 
so  far  as  it  was  In  excess  of  $8,000— the 
amount  estimated  by  the  commissioners  as 
needful— is  Illegal.  The  language  of  section 
14  is  that  "if  in  the  opinion  of  the  commis- 
sioners a  greater  levy  Is  needed,  they  may 
certify  the  same  to  the  board,"  etc.— that  Is, 
they  may  certify  the  greater  levy— and,  with 
the  written  consent  of-  the  officers  to  whom 
certified,  "an  additional  levy"  may  be  made, 
etc.  Considering  these  two  clauses  of  tl)i$ 
aectioD  together,  we  think  it  apparent  that 
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the  Legislature  did  not  Intend  to  give  to 
the  auditors  and  the  assessor  power  to  au- 
thorize a  greater  additional  levy  than  the 
commissioners  had  certified  was  necessary. 
It  Is  upon  the  judgment  of  the  latter  offi- 
cers, approved  by  the  auditors  and  the  as- 
■esBor,  that  the  additional  levy  is  made,  and 
those  who  are  given  authority  to  grant  the 
written  consent  have  no  power  to  make  such 
consent  a  basis  for  a  legal  tax  In  excess  of 
the  amount  which,  In  the  opinion  of  the  com- 
missioners, Is  needed. 

Appellee  seebs  to  Justify  the  whole  of  thla 
additional  tax  by  the  statement  that  the  law 
requires  that  the  portion  thereof  that  Is  rais- 
ed on  property  situated  within  the  limits  of 
any  Incorporated  city  or  Tillage  has  to  be 
divided  with  the  anthorltles  of  such  dty  or 
Tillage,  and  that  as  this  additional  tax  must 
be  BO  divided  If  there  be  a  dty  or  village 
within  Danville  township,  there  Is  no  basis 
by  which  this  court  can  determine  whether 
the  highway  commissioners  will  realize  more 
than  the  $8,000  from  the  additional  levy. 
If  thla  be  a  correct  statement  of  the  law  as 
to  this  additional  levy  since  the  amendment 
made  to  section  14  in  1901— as  to  which  we 
express  no  opinion— still  it  would  be  the  busi- 
ness of  the  commissioners  to  take  that  fact 
into  consideration,  and  make  their  certificate 
accordingly.  We  therefore  conclude  that  $2,- 
806.51  of  the  additional  levy  of  the  road  and 
bridge  tax  for  the  town  of  Danville  was  ille-. 
ga). 

The  Judgment  of  the  county  court  of  Ver- 
nillion  county  is  therefore  reversed,  and  the 
cause  remanded,  with  directions  to  that  court 
to  enter  a  Judgment  against  the  property  of 
objectors  for  that  portion  of  $8,000  of  the  ad- 
ditional road  and  bridge  tax  of  the  town  of 
Danville  which  the  property  of  objector 
bears,  and  sustaining  the  objections  filed  In 
that  court  by  objector  to  the  town  tax  of 
the  town  of  Glwood;  to  the  town  tax  of  the 
town  of  Danville;  to  the  town  tax  of  the 
town  of  Geoi^etown,  Including  the  $0,000 
ICTled  In  pursuance  of  the  result  of  the  spe- 
cial election  held  In  that  town;  to  the  addi- 
tional road  and  bridge  tax  (being  3S  cents  on 
the  $100)  of  the  town  of  Georgetown;  and 
to  so  much  of  $2,806.51  of  the  additional  road 
and  bridge  tax  of  the  town  of  DanTlIIe  as 
the  property  of  objector  bears.  ReTeraed  and 
xemandBd,  wltli  directions. 


(306  III.  £M) 

CHICAGO  A  B.  I.  R.  CO.  t.  PEOPLB  «z  rd. 

McGORD,  Coonty  Collector. 

(Snpreme  Court  of  Illinois.    Dec.  16,  1903.) 

TAXATION  —  HIGHWAY  TAXES  —  ADDITIONAL 
L  E  VT~TOWN  A  U  DITORS— CON  SENT— SPECI  PI- 
CATION  OP  PURPOSE— AUTHORITY  TO  LEVY- 
SPECIAL  ELECTIONS— TOWN  MEETINGS.  . 

1.  Where  the  certificate  of  consent  of  the 
Donnj  of  town  auditors  to  an  additional  levy 
of  highway  taxes  did  not  specifically  and  defi- 
nitely state  the  particular  purposes  to  which 
tbe  fund  raised  by  the  additiooal  levy  should 
be  amilled,  as  reqnirod  by  4  Starr  &  G.  Ann. 


1  St.  1002,  p.  IISO,  c.  121.  par.  6,  |  14,  SQch  ad- 
ditional levy  was  Invalid. 

2.  Under  8  Starr  &  C.  Ann.  St.  1896,  p.  8931. 
e.  139,  par.  60,  providing  that  the  electors  at  a 
special  town  meeting,  when  convened,  shall 
have  power  to  provide  for  raising  money  for 
the  building  and  repair  of  bridges,  tbe  author- 
isation of  tbe  levy  of  an  additional  tax  for 
bridge  purposes  at  a  special  election  called  for 
that  purpose,  and  conducted  by  voting  In  tbe 
various  precincts  of  the  town,  was  void. 

Appeal  from  VermlUon  Oonnty*  Court;  8. 
Morray  CSark.  Judge. 

Action  by  tbe  people,  on  relation  of  the 
county  collector  of  Vermilion  county,  against 
the  CSilcago  &  Eastern  Illinois  Railroad  Com- 
pany. From  8  Judgment  In  favor  of  relator, 
defendant  appeals.  ReTwaed. 

H.  U.  Steely  (W.  H.  Lyford  and  B.  H. 
Seneff,  of  counsel),  for  appellant.  Swallow 
ft  Swallow,  for  appellee  and  commlsslonerB 
of  highways  of  Georgetown  towmdi^.  John 
W.  Eeeslar,  State's  Atty. 

PBR  CURIAM.  The  application  of  the  ap- 
pellee county  collector  and  ex  officio  county 
treasurer  for  Judgment  against  real  estate 
In  the  conn^  of  Vermilion  delinquent  for 
taxes  for  the  year  1002  asked  for  Judgment  In 
the  sum  of  $1,724.08  against  the  property  of 
the  appellant  railroad  company.  The  com- 
pany filed  objections  to  each  of  the  Items 
comprising  said  sum  df  $1,724.03.  Some  of 
these  objections  were  sustained,  and  others 
OTerruled.  The  appellant  company  conceded 
liability  for  all  the  items  of  tax  to  which  the 
objections  were  overruled,  and  paid  the  same, 
except  as  to  two  items,  viz.,  the  sum  of  $172.- 
60  levied  as  an  additional  road  and  bridge 
tax  in  the  town  of  Georgetown,  In  said  coun- 
ty, and  the  sum  of  $690.77  also  levied  In  the 
town  of  Georgetowir  (as  the  application  of 
the  appellee  collector  recited)  as  town  tax. 
On  the  hearing  the  objections  as  to  these  two 
items  were  overruled,  and  Judgment  was  en- 
tered against  the  property  of  the  appellant 
company  accordingly.  The  company  perfect- 
ed this  appeal,  and  deposited  with  the  coun- 
ty collector.  In  cash,  tbe  amomit  of  the  two 
items  of  taxes. 

The  road  and  bridge  tax  was  a  levy  of  85 
cents  on  each  $100  of  taxable  property  In  ad- 
dition to  the  levy  of  60  cents  on  ench  $100 
of  such  taxable  property  authorized  to  be 
made  by  section  13  of  the  road  and  bridge 
act.  The  certificate  of  consent  of  the  board 
of  auditors  and  the  assessor  of  the  town  of 
Geoi^ctown  to  the  imposition  of  the  addi- 
tional tax  of  86  cents  on  each  $100  of  the 
taxable  property  of  the  town  did  not  definite- 
ly and  speclQcally  direct  the  particular  pur- 
poses to  which  the  fund  raised  by  tbe  addl* 
tlonal  levy  should  be  applied.  Such  definite 
and  specific  directions  were  essential  to  the 
validity  of  the  tax.  4  Starr  &  C.  Ann.  St 
1902,  p.  1130,  c.  121,  par.  6,  |  14;  Chicago  ft 
Northwestern  Railway  Co.  T.  People,  ^00 
III.  141,  63  N.  R  705. 

The  appellee  collector  entered  bis  motion 
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for  leave  to  amend  tbe  certificate,  and  In 
support  of  the  motion,  over  the  objectlona  of 
the  appellant  company,  the  evidence  of  a 
nnmber  of  iMtneBaes  was  heard.  This  caiue 
and  that  of  Clereland,  Ondiuiatl,  CSilcago 
&  St.  Loais  Ballway  Oo.  People  ex  reU  69 
y.  B.  88,  80  far  88  this  point  la  concerned, 
were  heard  and  submitted  upon  the  same  tes- 
timony. We  there  held  the  evidence  to  be 
Insufficient^  to  authorise  the  amendment  of 
the  certiflcate.  It  la  unnecessary  to  here  re- 
peat what  was  there  said  In  support  of  the 
ruling;  It  was  error  to  permit  the  certiflcate 
to  be  amended.  As  to  these  Itmns  the  Jndg^ 
meat  mast  be  reversed. 

Legal  authority  fw  the  Imposition  of  tbe 
other  Item  Is  also  wanting.  The  application 
of  the  appellee  collector  indicates  this  Item 
was  levied  to  raise  a  fund  for  general  town 
purposes.  It  Is  conceded  that  the  validity 
thereof  as  a  tax  tor  town  purposes  cannot 
be  maintained.  The  position  of  counsel  for 
the  collector,  however.  Is  that  the  tax  was 
levied  to  raise  a  fund  to  be  expended  in  the 
building  and  repairing  of  bridges.  Para- 
graph 60  of  the  township  organization  act  (3 
Starr  &  C.  Ann.  St  1896,  p.  3831,  e.  139)  pro- 
vides: "The  electors  at  special  town  meet- 
ings when  convened,  sliall  liave  power: 
*  *  *  Second,  to  provide  for  raisiiv  money 
for  repairing  highways,  or  building  or  repair- 
ing Inldges,  in  cases  oi  emOTgency  and  to  di- 
rect the  building  and  repairing  thereof.** 
Oounsel  for  appellee  insist  t2iat  the  levy  was 
legally  authorized  by  the  action  of  the  elect- 
ors of  the  town  of  Oeoi:getown  at  a  special 
town  meeting  duly  and  lawfully  called  and 
held  for.  that  purpose.  As  in  support  of  this 
Insistence,  the  appellee  collector  Introduced  in 
evidence  a  petition  addressed  to  Bmerson 
Hill,  the  supervisor  of  4he  town  of  George- 
town, which  bore  the  signatures  of  2  of  the 
highway  commissioners  of  the  town,  1  of  the 
jnstloes  of  tbe  peace,  the  town  clerk,  and  64 
other  persons,  In  which  it  was  represented 
**thattbe  said  commissioners  desire  to  e^end 
<m  the  bridges,  one  at  Jenkins'  ford,  on  Big 
Vermilion  river,  and  one  at  Big  Bock  ford,  on 
Little  Vermilion  river,  in  said  town,  a  greater 
sum  of  mon^  than  is  available  to  them  by 
other  means,  and  that  It  wUl  be  necessary  to 
raise  by  taxation  to  build  the  two  bridges, 
wherefore  the  undersigned  hereby  petition 
you  to  call  a  special  town  election  to  vote  on 
the  proposition  to  raise  by  texatlon  $9,000  to 
construct  the  bridges,  and  oQier  work,  as 
above  set  forth."  Counsel  In  the  same  behalf 
produced  in  evidence  an  orAea:,  signed  by  tbe 
supervisor,  directing  that  tbe  town  clerk 
should  post  up  10  notices  that  a  special  elec- 
tUm  would  be  held  on  May.  21,  19Q2,  "to  vote 
on  the  proposition  to  raise  money  by  taxation 
to  build  two  bridges,  one  at  Jenkins'  ford 
across  tbe  Big  Vermilion  river,  and  one  at 
Big  Bock  ford  across  the  Uttle  Vermilion 
river,"  and  also  a  notice  of  such  special  elec- 
tion given  by  the  town  clerk,  and  a  certifi- 
cate of  the  publication  of  a  like  notice  for  a 


special  Section  In  a  weekly  newspaper. 
There  also  appeared  in  evidence  tbe  certifi- 
cate of  the  holding  of  the  special  election  Id 
the  four  dUferent  voting  precincts  In  the 
town,  and  showing  that  in  all  the  precincts  a 
total  of  203  votes  yrere  cast  against  tiie  propo- 
sition to  raise  the  sum  of  $8,000  by  taxation 
to  construct  the  bridge  at  Jenkins'  ford  and 
the  bridge  at  Big  Bock  ford,  etc.»  and  that 
283  votes  were  cast  In  all  of  said  precincts 
in  favor  of  said  proposition.  A  majority  of 
tlie  votes  cast  at  all  of  the  voting  precincts 
in  the  town  at  this  special  election  was  in 
favw  of  the  proposition  to  raise  the  said  sum 
of  $9,000  to  hvilA  said  two  brldi^;  and  in 
virtue  of  that  election  the  special  levy  under 
consideration  was  made,  and  ^rtended 
against  the  taxable  property  (rf  tbe  town,  la* 
eluding  that  of  the  appellant  company. 

The  election  was  clearly  not  a  town  meet- 
ing. It  was  a  special  election  at  the  four  dif- 
ferent voting  precincts  in  tiie  town,  as  other 
special  elections.  The  annual  town  meeting 
la  an  assemblage  of  the  electors  of  the  town 
on  the  first  Tuesday  of  Ajail  in  eadi  year  at 
the  place  in  the  town  appointed  for  the  hold- 
ing of  the  town  meeting.  A  special  town 
meeting  is  a  like  aasonblage  called  togettier  hk 
special  meeting  in  tSie  manner  provided  by  the 
statute  at  the  same  place  appointed  for  tbe 
holding  of  the  annual  town  meettng.  All 
town  meetings  are  presided  over  by  a'  mod- 
^tor>  and  each  town,  for  all  the  purposes 
bt  town  meetingB,  constitutes  an  dectlon  pre- 
cinct Township  Organization  Act  art  6,  par. 
53,  {  3.  Blections  of  town  officers,  for  chang- 
ing the  place  of  holding  Oie  town  meetings, 
and  for  certain  other  purposes,  may  be  held 
at  the  annual  town  meeting,  the  electors  of 
the  entire  town  voting  at  that  meeting,  and 
not  at  the  different  polling  places  established 
for  the  reception  of  ballots  of  voters  at  a  gen- 
eral election.  Und^  the  provisions  of  section 
10  of  the  township  organization  act  (3  Starr 
&  a  Ann.  St.  1896.  par.  60,  c.  189,  p.  sSsi), 
a  special  town  meeting  might  have  been  called 
and  lawfully  convened  In  the  town  of  George- 
town for  the  purpose  of  raising  mcmey  toe 
building  bridges  or  r^lring  tbe  same  in  case 
of  emergency,  and  the  action  of  the  spedal 
town  meeting.  If  called,  conducted  and  con- 
vened in  pursuance  of  tbe  provirions  of  the 
statute,  might  have  autborized  the  levy  of 
taxes  for  such  purposes.  The  statute  author- 
izes this  action  to  be  taken  by  the  electors 
when  assembled  as  a  town  meeting,  but  we 
know  of  no  statutory  authority  toe  authoris- 
ing the  levy  of  such  taxes  1^  a  vote  taken  at 
tbe  different  voting  predncta  of  a  town  at  a 
special  election.  The  town  meeting  Is  d^ 
signed  to  bring  all  of  tbe  electors  of  tbe  town 
together  in  one  assemblage^  to  discuss  and 
consider  any  subject  upon  which  the  town 
may  lawfully  act.  Tbe  powos  of  the  electors, 
when  assembled  In  the  regular  annual  town 
meeting,  are  prescribed  In  section  3,  par.  40, 
art  4,  of  tbe  township  organization  act  and, 
when  convened  at  a  special  town  meeting,  are 
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prescrllied  by  the  provisions  of  section  10,  par. 
60,  art  6,  of  the  same  act  Tbe  power  pos- 
sessed by  these  meetings  cannot  be  exercised 
by  the  electors  by  casting  ballots  at  an  election 
called  and  h^d  in  the  different  Totlng  pre- 
clncta  In  the  town.  The  attempt  to  exercise 
tbe  powers  vested  In  the  town  meeting  by 
a  special  election  held  In  the  differ^t  voting 
precincts  of  the  town  was  illegal,  and  the  tax 
levied  by  virtue  of  such  election  Is  void,  and. 
In  the  eye  of  the  law,  void  taxes  are  unjust 
and  uncollectible.  As  to  said  item  of  $600.77, 
designated  as  town  taxes  In  the  application 
of  the  appellee  collector,  tbe  Judgment  wUI 
be  reversed.  ' 

The  Judgment  as  to  eadi  item  of  taxes  will 
be  reversed,  and  the  cause  will  be  remanded, 
with  directions  to  tbe  trial  court  to  austaln  ob- 
jections to  these  bixes.  Reversed  and  re- 
manded, with  directions. 


(206  111.  «3«) 

PEOFLB  ex  rel.  MITNSTERUAK,  Goattty 

Oollector,  v.  McDOUGAL  et  al. 
(Snpreme  Court  of  IHinoiB.  Dec.  16,  1903.) 

TAXATION  —  DRAINAGE  COHUISSIONBRS  —  VA- 
LIDITY OF  LEVY— METHOD  OP  LEVY— 
ETIDBNCB— BURDEN  OF  PROOF. 

1.  The  farm  drainage  act  (Hiird'a  Rev.  St. 
1001,  p.  712),  Movidlng  that  the  commissioDers 
of  a  drainage  district  may  levy  a  tax  sufficient 
to  "keep  the  work,  or  any  part  thereof.  In  re- 
pair," does  not  antnorise  them  to  levy  a  tax  to 
clean  out,  de^ien,  and  Change  the  bottom  at  a 
drain. 

2.  Where  drainage  commissioners  levied  a  tax 
of  $25,000.  evidence  in  proceedings  to  collect  It 
that  $24,200  of  the  levy  was  for  a  porpMe  not 
authorised  by  statute  threw  on  the  collector  the 
burden  of  diowing  that  the  tMlance  was  aothor* 
ized. 

3.  Tbe  determination  of  drainage  commlBsIon- 
era  that  a  tax  Is  for  reqpalrs,  within  the  farm 
drainage  act  (Hnrd'a  Bev.  St  ISOl,  p.  712),  au- 
thorizlng  them  to  levy  a  tax  for  that  purpose,  is 
subject  to  review  by  the  courts. 

4.  The  record  of  drainage  commlssIonerB  and 
the  certificate  of  a  tax  levy  by  them  under  the 
farm  drainage  act  (Hnrd's  Bev.  St  1001,  p. 
712).  authorizing  a  levy  for  repairs  for  the  en- 
suing year,  were  defiaent  where  they  did  not 
state  that  tbe  levy  was  fOr  repairs  for  the  en- 
saing  year. 

6.  A  tax  levied  under  the  farm  drainage  act 
fHnrd's  Hev.  St.  1901.  p.  712},  for  repairing 
□rains,  should  be  extended  on  the  tax  books  of 
the  township  collectors,  and  warrants  for  its 
collection  Issued  to  them,  not  to  the  coun^  col- 
lectors. 

Appeal  from  Iroquois  County  Court;  Frank 
Harry,  Judge. 

Application  by  E.  H.  Munsterman,  county 
collector  of  Iroquois  county,  for  Judgment 
egainat  the  lands  of  O.  J.  McDougal  and  oth- 
ers for  the  amount  of  a  delinquent  tax. 
From  a  Judgment  sustaining  objections  there- 
to, an  appeal  is  taken.  Affirmed. 

J.  W.  Kern,  State's  Atty.,  Carey  &  Sanm, 
and  Morris  &  Hooper,  for  appellant  Ernest 
Sererx  and  A.  F.  Ooodyear,  for  appellees. 

SCOTT,  J.  This  was  an  ai^Ucatlon  made 
1^  the  county  collector  of  Iroquois  county  to 


the  county  court  of  that  county  at  the  June 
term,  1903,  for  Judgment  against  the  lands  of 
appellees  for  the  amount  -of  a  delinquent 
drainage  tax  levied  on  November  1,  1902,  by 
the  commissioners  of  special  drainage  dis- 
trict No,  1  of  Onarga,  Douglas,  and  Danforth 
townships.  In  Iroquois  county.  The  tax  lev- 
led  upon  the  entire  district  was  $25,000.  For 
the  purpose  of  collecting  this  tax  the  county 
clerk  spread  it  upon  the  land  In  the  district 
In  the  manner  hereinafter  specified,  the  tax 
being  extended  on  the  records  of  the  county 
collector,  and  a  warrant  for  the  collection 
thereof  Issued  from  tbe  office  of  the  clerk  to 
the  county  collector,  and  the  taxes  Involved 
in  thlB  suit  were  retnmed  delinquent  by  tbe 
county  collector.  Objections  were  filed  in  the 
county  court  by  appellees.  Upon  trial,  Judg- 
ment was  entered  by  the  county  court  sus- 
taining the  objections,  jsnd  the  cause  comes  to 
this  court  by  appeal. 

The  district  contains  approximately  16,600 
acres  of  land.  In  completing  the  work  as 
originally  planned,  a  little  more  than  21  miles 
of  ditch  was  made  and  left  open.  This  open 
ditch  was  from  5  to  14  feet  In  depth  and  from 
6  to  12  feet  wide  at  the  bottom.  This  dis- 
trict Is  organized  and  exists  under  the  farm 
drainage  act  (Hurd's  Rev.  St.  1901,  p.  712), 
and  the  work  of  providing  tbe  drainage  In 
accordance  with  the  original  plan  was  prac- 
tically completed  in  tbe  autumn  of  1888,  at  a 
total  expense,  includlng  tbe  cost  of  tile  pur- 
chased, of  approximate  $95,000.  Prior  to 
June,  1888,  for  the  purpose  of  determining 
what  proportion  of  the  expense  of  the  drain- 
age Bystem  the  land  of  the  various  ownen 
should  bear,  the  land  was  classified  In  ac> 
cordance  with  the  etotute.  This  dasslflcation 
was  made  on  tbe  basis  of  the  beneflte  that 
would  be  derived  by  tUe  land,  both  from  the 
open  ditch  and  from  the  tile  that  was  to  be 
put  in.  The  open  ditch  Is  the  main  channel 
In  the  district  Tile  drains  carry  the  water 
from  tbe  lands  of  the  vartons  proprietors  Into 
the  open  dlteh,  and  this  open  ditch  carries 
the  drainage  out  of  the  district  In  1892, 
$1,098  was  levied  and  raised  for  repairs  In 
this  district,  and  each  year  since  a  repair 
tax  has  been  levied  and  collected,  which  has 
run  In  amount  from  $498  to  $700  per  annum. 
In  tbe  autnmri  of  1902  the  main  ditch 
throughont  Its  entire  extent,  except  the  mile 
thereof  next  Its  outlet,  bad  become  filled  up, 
so  that  tibe  openlns^  of  the  tile  emptying  Into 
it  had  t)ecome  covered  with  mnd.  For  the 
purpose  of  cleaning  out  this  deposit  in  the 
bottom  of  the  dltoh,  and  also  for  Oie  purpose 
of  deepening  tbe  open  ditch  Uiroi^bout  that 
portion  of  its  length  where  this  deposit  ex- 
isted, the  commissioners  levied  a  tax  of  $25,- 
000.  The  certificate  of  levy  was  made  on 
November  10, 1902,  and  filed  with  tide  county 
clerk  on  the  next  day,  and  was  as  follows: 

"We,  the  undersigned,  commissioners  of 
special  drainage  district  No.  1  of  Onarga, 
Douglas  and  t>anforth  townships,  in  the  coun- 
ty aforesaid,  do  hereby  certify  that  we  re- 
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Qulre  the  sum  of  twenty-flve  thoasand  dol- 
lars (f 2S,000)  for  tbe  purpose  of  cleaning  and 
repairing  tbe  ditches  of  said  district;  tbere- 
fore,  we  do  hereby  levy  said  sum  of  twenty- 
five  thousand  dollars  <|23,000),  and  request 
the  clerk  of  said  Iroquois  county  to  extend 
and  charge  the  said  amouot  of  twenty-five 
thousand  dollars  ($25,000)  against  the  several 
pieces  and  parcels  of  lands  and  lots  in  said 
district,  including  sub-dlstrlct  No.  1  of  Onar- 
ga  township,  according  to  the  rate  or  ratio 
heretofore  established  and  approved." 

In  making  this  levy  the  commissioners 
sought  to  proceed  under  section  70  of  the 
farm  drainage  act  (Hurd's  Rev.  St.  1001,  p. 
735),  which  provides  that  it  shall  be  the  duty 
of  the  commissioners,  on  or  before  the  1st 
day  of  December  of  each  year,  to  file  with 
the  county  clerk  a  statement  of  "the  amount, 
if  any,  necessary  to  be  levied  to  keep  the 
work,  or  any  part  thfereof,  in  repair  for  tbe 
year  next  ensuing,"  and  the  amount  of  any 
deficiency  In  the  payment  for  repairs  there- 
tofore made,  "and  the  clerk  shall  compute 
the  pro  rata  share  which  each  tract  or  par- 
cel of  land  or  property  In  said  district,  as- 
sessed for  benefits,  will  have  to  pay  to  raise 
said  respective  amounts,  which  pro  rata  share 
shall  be  In  tbe  same  proportion  as  the  assess- 
ment for  the  construction  of  said  work." 

Tbe  tile  which  drain  the  lands  of  the  ob- 
jectors empty  into  the  open  ditch  In  the  last 
mile  of  Its  course,  so  that  their,  lands  would, 
in  fact,  not  be  benefited  by  the  proposed  ex- 
penditure of  the  $25,000.  Moreover,  in  the 
classification  of  the  lands  upon  which  tbe 
proportion  of  the  expense  of  the  construc- 
tion of  the  original  work  which  each  tract 
should  bear  was  determined,  and  upon  which 
this  $25,000  levy  was  distributed  upon  the 
lands  of  the  district,  the  benefits  taken  into, 
consideration  were  not  alone  those  resulting 
from  the  open  ditch,  but  likewise  those  re- 
sulting from  the  tile  drainage.  It  will  be  per- 
ceived that  not  only  was  the  $25,000  to  be 
expended  In  a  manner  that  would  he  of  no 
benefit  to  the  property  of  the  objectors,  bnt 
they  were  required  to  contribute  to  it  on  the 
basis  that  the  construction  or  Improvement 
of  the  tile  drainage  was  to  be  provided  for  in 
Its  expenditure.  It  will  be  observed  that  sec- 
tion 70  authorizes  the  Jevy  of  this  tax  only  for 
tbe  purpose  of  raising  such  an  amount  as 
may  be  "necessary  to  be  levied  to  keep  the 
work,  or  any  part  thereof,  in  repair  tor  the 
year  next  ensuing,"  and  for  the  payment  of 
any  deficiency  there  may  be  in  the  amount 
of  money  raised  in  other  years  to  pay  for  re- 
pairs which  were  made  in  such  years.  No 
such  deficiency  is  shown  here,  and  the  clause 
authorizing  taxation  to  meet  a  deficit  of  that 
character  will  not  be  considered  in  this  case. 

The  certificate  recites  that  the  levy  Is  "for 
the  purpose  of  cleaning  and  repairing  the 
ditches  of  said  district."  In  accordance  with 
the  statute,  the  statement  should  have  been 
that  It  was  for  repairs.  Where  tbe  work  of 
repairing  includes  that  of  putting  op&x  ditches 


In  their  original  condition.  It  may  perhaps  be 
argued  that  repairing  includes  cleaning,  and 
that  the  word  "cleaning,"  in  the  certificate, 
was  therefore  soperfluous.  We  are  inclined 
to  think,  however,  that  it  was  not  so  under- 
stood by  the  commissioners  in  making  the 
levy.  On  the  18th  of  November,  1902,  seven 
days  after  the  certificate  of  levy  was  filed,  the 
commissioners  entered  Into  a  contract  for  tbe 
work  for  which  they  proposed  to  pay  with 
this  levy.  That  contract  provided  for  clean- 
ing out  the  open  ditch,  except  the  lower  mfle 
thereof,  and  deepening  It  throughout  the  same 
portion  of  Its  length  to  a  depth  greater  than 
that  which  it  origlfially  had.  The  amount 
that  Its  depth  was  to  be  Increased  beyond  the 
original  depth  la  uncertain  from  the  testimony. 
One  of  the  commissioners  estimated  It  at 
three  or  four  Inches.  The  bottom  of  the  ditch 
was  also  to  be  changed  in  another  respect.  As 
originally  made  it  ran  on  a  level  for  several 
hundred  feet,  then  drop[>ed  down  slightly  and 
continued  on  a  level  again,  and  then  again 
dropped  down,  and  so  on  throughout  Its  entire 
length.  Under  the  contract  of  Novembw  18, 
1902,  the  bottom  of  the  open  ditch  was  to  be 
given  a  gradual  slope  from  Its  head  to  the 
place  where  the  work  was  to  terminate,  one 
mile  above  Its  outlet.  This  contract  provided 
for  the  doing  of  all  the  work  that  was  to  t>e 
done,  except  the  cleaning  and  deepening  of 
the  ditch  where  It  runs  through  the  city  of 
Gllman.  This  part  of  tbe  ditch  was  excited 
from  the  contract  for  the  reason  that  the  work 
under  the  contract  was  to  be  done  by  steam 
dredges,  and  there  were  arches  bullt  over  the 
ditch  In  the  city  of  Oilman  through  which 
the  dredges  could  not  pass,  making  it  neces- 
sary to  do  the  work  in  that  city  by  some  other 
method.  The  contract  price  for  the  work  that 
was  to  be  done  with  the  dredges  was  some 
amount  slightly  In  excess  of  $23,000,  while  the 
engineer  estimated  the  total  expense  of  the 
proposed  work  of  cleaning  and  deepening,  in- 
cluding the  work  to  be  done  in  the  dltdi 
through  the  city  of  Gllman,  at  $24,200.  At 
the  time  this  case  was  heard  in  the  court  be- 
low the  work  of  cleaning  and  deepening  the 
ditch  was  progressing  in  the  manner  above 
described,  and  it  appeared  from  the  testimony 
of  one  of  the  commissionrars  that  such  work 
was  the  work  they  had  in  contemplation  in 
the  autumn  of  1902.  and  for  which  they  made 
the  levy  in  question. 

The  levy  of  this  tax  was  made  at  a  meeting 
of  the  commissioners  held  November  1,  1902. 
The  record  of  that  meeting  shows  the  tax  to 
have  been  levied  "for  cleaning  out  and  repair- 
ing the  ditch^"  During  the  same  month  the 
commissioners  made  report  of  the  financial 
condition  of  the  district  for  the  year  ending 
October  31,  1902,  to  which  Is  Included  the  fol- 
lowing statement:  "At  the  regular  meeOog, 
November  1,  1002,  the  commissioners  made 
a  levy  of  $25,000  for  tbe  purpose  of  deepening 
and  cleaning  out  the  ditches  of  tills  district." 
It  Is  thus  apparent  that  the  commissioners, 
in  making  this  levy,  attached  to  the  terms 
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"cleanliME"  and  "repairing"  a  much  wider  slg- 
xdflcance  than  can  be  gives  the  term  "repair" 
under  section  70,  above  cited,  and  It  Is  also  ap- 
parent that  the  commissioners  were  without 
aatbority  to  make  this  lery,  under  that  sec- 
tlOD,  for  the  purposes  for  which  It  was  made, 
except  such  portion  of  the  levy,  If  any,  as  was 
necessary  "to  keep  the  work,  or  any  part 
thereof,  In  repair  for  the  year  next  ensuing." 
It  la  certain  from  the  record  In  this  case  that 
the  ^,:fUO— the  amount  of  tlw  engineer's 
estimate— was  nc^  levied  for  any  purpose 
within  the  meaning  of  section  70.  We  think 
the  evidence  offered  by  objectors  was  suffi- 
cient to  cast  upon  the  county  collector  the  buN 
den  of  showing  ttiat  the  remaining  $800  was 
aatboriced  by  that  statnte,  and,  as  appellant 
failed  to  offer  any  evidence  showing  that  any 
part  of  the  tax  was  necessary  for  repairs  fw 
the  ensuing  year,  the  action  of  the  court  In 
sustaining  the  objedion  that  the  commistion* 
ers  were  without  power  to  make  the  levy  was 
proper. 

Appellant  dtes  the  case  of  Ottawa  Glass  Co. 
T.  McCaleb,  81  III.  566,  in  support  of  the 
proposition  that  "the  commissioners,  acting 
within  the  scope  of  their  authority,  are  the 
Judges  as  to  whether  or  not  the  tax  In  Ques- 
tion Is  a  repair  tax,  and  their  Judgm»t  In 
the  matter  Is  not  subject  to  review."  if  this 
statement  of  the  law  were  correct,  it'  would 
relieve  the  courts  of  the  burden  of  determin- 
ing whetber  the  tax  was  a  valid  one.  We 
find  on  examination,  however,  tliat  the  au- 
thority cited  does  not  warrant  the  conclusion 
which  counsel  for  appellant  have  drawn  there- 
from. In  that  case  a  bill  had  been  filed  to 
restrain  the  collection  of  taxes  against  the  Ot- 
tawa Glass  Company,  for  the  reason,  as  char- 
ged, that  the  State  Board  of  Equalization, 
which  liad  assessed  the  capital  stock  and 
franchises  of  the  company,  had  no  constitu- 
tional warrant  to  make  the  assessment,  and 
for  the  reason  that  the  assessed  value,  as 
fixed,  was  excessive  in  amount  and  was  so 
bigh  as  to  be  oppressive.  In  determining  the 
matter  the  court  said,  in  refusing  to  interfere 
on  the  ground  that  the  .assessment  wns  too 
high  (page  563):  "Hence  the  legally  consti- 
tuted board  of  equalization  have  acted  within 
the  scope  of  their  authwlty,  and  If  they  have 
reasoned  Incorrectly  and  erred  in  Judgment 
we  have  no  power  to  review  and  correct  their 
action.  They  are  empowoed  by  law  to  fix 
the  value  of  the  property  of  corporations  for 
taxation,  and  we  can  aCTord  no  relief,  even  if 
the  rules  that  govern  them  are  not  such  as 
commend  themselves  to  our  notions  of  the 
best  means  of  ascertaining  such  value."  It 
will  he  seen  that  the  case  referred  to  falls  far 
short  of  sustaining  the  doctrine  that  the  courts 
ere  bound  by  the  statement  of  the  commission- 
ers made  In  their  record  and  In  the  certificate 
of  levy  that  the  tax  was  for  "cleaning  and 
repairing."  On  the  other  hand,  in  the  case 
of  O'Day  V.  People.  171  111.  293,  49  N.  E.  504, 
whm  school  directors  had  levied  a  tax  "for 
building  puiposL'S,"  this  court  foondf  on  coih 
69  N.B.— 7 


Blderatlon  of  the  evidence  Introduced  in  the 
court  below,  that  the  tax  so  levied  was  levied 
for  purposes  which  were  not  building  pur- 
poses, and  reversed  the  Judgment  for  such 
taxes  without  remanding  the  cause;  and  the 
same  Investigation  was  made  and  approved  by 
this  court  In  Wabash  Ballroad  Co.  v.  People, 
187  111.  28d,  58  N.  E.  264. 

The  statemmt  of  the  drainage  commission* 
ers  in  their  certificate  that  the  tax  levied  is 
a  tax  for  repairs  is  not  conclusive,  and  wbera 
it  is  shown  that  It  la  not  a  tax  for  that  pur- 
pose It  cannot  be  sustained  as  a  repair  tax  un- 
der said  section  70. 

The  record  of  the  commissioners  and  the 
ctttificate  of  levy  are  each  defident  in  falling 
to  state,  in  substance,  that  the  levy  Is  made 
to  keep  the  work,  or  some  part  thereof,  in 
repair  for  the  year  next  ensuing.  Nor  was 
the  method  pointed  out  by  the  statnte  for  the 
collection  of  this  tax  followed.  It  should  have 
been  extended  upon  the  tax  books  of  tha 
township  collectors,  and  warrants  for  the  col- 
lection thereof  shoald  have  issued  to  the  lattw 
officers.  We  prefer,  however,  to  place  our 
holding  on  the  ground  that  the  commissioners 
were  without  power  to  levy  this  tax  under 
section  70  of  the  farm  drainage  act 

The  Judgment  of  the  county  court  will  bft 
affirmed. 

Judgment  affirmed. 

(206  111.  169} 
FORTHMAN  v.  DETBR8. 
(Supreme  Court  of  Illinois.   Dec.  16,  1903.) 

VENDOR  AND  PURCHASER—MUf  UALITY  OF 
CONTRACT— CONSIDERATION— OFFER  OP  PER- 
FORMANCE—BURDEN  OP  PROOF-EVIDENCH 
—SUFFICIENCY  —  MORTGAQB  —  ASSUMPTION 
—  MERGER  —  BSTOPPBL  —  PBRFORHANCB 
AGAINST  PURCHASERS. 

1.  A  contract  for  the  sale  of  land  reciting 
that  the  Teodors  "have  sold"  the  premises  to 
the  vendee,  and  that  the  vendee  "agrees  to 
pay"  the  parchase  money,  1b  blading  on  both 
parties,  when  accepted  by  the  vendee,  and  will 
be  speclfirally  enforced  at  bis  instance,  thoagh 
signed  only  by  the  vendors. 

2.  A  contract  for  the  sale  of  land,  made  un- 
der seal,  lmp<nts  a  sufficient  consideration. 

3.  In  a  salt  for  specific  performance  com- 
plainant must  prove  that  he  has  been  ready, 
wiillDe,  and  eager  to  perform,  and  the  burden 
Is  on  him  to  show  a  full  and  complete  perform- 
ance, or  offer  to  perform,  on  his  part. 

4.  In  a  suit  for  the  specific  performance  of  a 
contract  for  the  sale  of  land,  evidence  exam- 
ined, and  held  to  show  compIalnRnt's  wlUlng* 
ness  to  perform  and  offer  of  performance. 

5.  A  contract  for  the  sale  oi  land  by  the  heirs 
at  law  of  the  former  owner,  by  which  the  ven- 
dors agreed  to  give  "a  good  deed  free  from  all 
Incnmurance,  with  atwtzact  of  title  up  to  date," 
Imposed  on  the  vendors  the  obligation  of  exon- 
erating the  land  from  the  payment  of  claims  al- 
lowed against  the  estate  of  such  former  owner. 

6.  An  allegation  in  a  bill  for  specific  perform- 
ance of  a  contract  for  the  sale  of  land,  under 
which  the  vendee  agreed  to  assume  a  mortgage 
thereon,  that  the  veodee  had  paid  the  printjipal 
and  Interest  due  on  the  mortgage,  estops  the 
vendee  from  asserting  a  mortgage  claim  against 
the  property. 

7.  A  findiog  In  a  decree  for  the  specific  pet^ 
formance  of  a  contract  for  the  sale  of  land  that 
th*  mortgage  which  the  vendee  had  agreed  to 
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pay  was  paid  protects  the  Tendors  and  their 
gi-antee  ftom  any  liability  thereon. 

8.  Wbere  a  vendee  in  a  contract  for  the  aala 
of  land,  b;  which  he  assnmed  the  payment  of 
a  mortgage  thereon,  took  to  Iiimself  an  assign- 
ment of  the  mortgage  and  unpaid  notes,  his  es- 
tate aa  mortgagee  wonld  merge  with  that  of 
tbe  mortgagor  on  the  conveyance  of  tbe  mort- 
gagor's Interest  to  him,  and  thus  protect  the 
mortgagor  or  his  Tmdeee  from  liabul^  on  tbe 
mortage. 

U.  Where  a  purcfaaser  of  property  from  a  ven- 
dor in  a  contract  for  its  sale  had  full  knowledge 
of'the  rights  of  the  vendee  nnder  the  contract, 
be  wonld  be  compelled  to  perform  tbe  vendor's 
contract,  and  convey  to  the  vendee. 

Appeal  from  Circuit  Court,  Jasper  Cotintj', 
Wm.  M.  Farmer,  Judge. 

Bin  by  Joseph  Deters  against  Theodore 
Forthman  and  others.  From  a  decree  for 
plaintiff,  defendant  Fortbman  appeals.  Af- 
firmed. 

This  is  a  bill  filed  on  August  14,  1902.  In 
tlie  circuit  court  of  Jasper  conn^,  by  appel- 
lee, Deters,  agalnat  Beka  Huckatead,  Fe^- 
nand  Huckstead,  Anna  Bartels,  and  appel- 
lant, Theodore  Forthman,  for  the  speclflc  per- 
fbrmance  of  a  contract  made  by  Beka  and 
Ferdinand  Huckstead  frltb  tbe  appellee  to 
convey  to  tbe  latter  80  acres  of  land,  to  wit, 
the  vest  balf  of  ttae  sontheast  quarter  of 
section  8,  townsbip  7  north,  range  8  east.  In 
said  county.  Ttae  bill  not  only  prayed  for  a 
conveyance  of  said  lands  from  said  Beka  and 
Ferdinand  Huckstead  and  Anna  Bartels  to 
appellee,  but  also  that  a  deed  snbseqoently 
made  to  appellant,  Fortbman,  should  be  can- 
celed. Tbe  bill  was  subsequently  dismissed 
as  to  Anna  Bartels.  A  joint  and  several  an- 
swer was  filed  by  Beka  and  Ferdinand  Huck- 
stead and  the  appellant,  to  which  answer 
r^llcatlon  was  filed.  iWlmony.  oral  and 
documentary,  was  Introduced  In  open  court 
before  the  cbaDcellw,  and  the  hearing  result- 
ed In  a  decree  in  favor  of  appellee,  the  com- 
plainant below.  The  present  appeal  is  prose* 
cuted  from  said  decree. 

Tbe  material  facts  are  substantially  as  fol- 
•  lows:  One  Christopher  Huckstead  died  tes- 
tate on  November  28,  1901,  leaving  Beka 
Huckstead,  his  widow,  and  Ferdinand  Huck- 
stead. and  Anna  Bartels  (formerly  Anna 
Huckstead),  his  cblidreo  and  only  beln  at 
law.  At  the  time  of  his  death  he  was  the 
owner  seised  in  fee  of  the  80  acres  above 
described,  and  also  of  certain  personal  prop- 
er^, the  value  of  which  was  afterwards  ap- 
praised at  the  sum  of  $446.  His  will  was 
made  on  October  81,  1001,  and  by  tbe  terms 
thereof  be  bequeathed  to  Beka  Huckstead, 
his  wife,  a  life  estate  In  the  south  half  of 
said  80  acres,  with  remainder  over  at  her 
death  to  his  son,  said  Ferdinand  Huckstead. 
The  north  40  acres  of  the  80-acre  tract  he 
devised  to  his  son,  said  Ferdinand  Huckstead. 
By  the  terms  of  the  will,  as  thus  stated,  the 
title  to  the  whole  80  acres  was  In  Beka  Huck- 
stead, tbe  wldov,  and  Ferdinand  Huck- 
stead, tbe  son.  No  interest  In  the  land  was 
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devised  to  Anna  Bartels,  The  will  was  pro- 
bated in  tbe  cocnty  court  of  Jasper  county 
at  tbe  February  term,  1902,  and  one  Charlei 
Schmidt,  the  son  of  Beka  Huckstead  by  a 
former  husband,  was  appointed  admlnlstratot 
with  the  will  annexed,  and  qnallfied  as  such. 
In  April,  1902,  four  small  claims  were  allow- 
ed against  tbe  estate,  amounting  to  $172,  and 
the  appralaera  fixed  the  widow's  award  at 
$807,  the  reports  of  said  appraisers  being  ap- 
proved by  the  court  March  8,  1002.  Person- 
al property  was  Inventoried  to  tlie  amount  of 
$446. 

Prior,  however,  to  the  amrointment  of  tbe 
administrator,  and  on  January  20,  1002,  a 
written  agreement  was  made  between  Beka 
Huckstead,  widow  of  Obriat  Huckstead,  de- 
ceased, of  the  county  of  Jasper.  Ill,,  party 
of  the  first  part,  and  Ferdinand  Huckstead, 
of  Effingham  county,  111.,  of  tbe  second  part 
and  Anna  Bartels,  formerly  Anna  Huckstead, 
of  Day  county,  territory  of  Oklahoma,  party 
of  tbe  second  part,  wblcb  written  agreement 
witnessed  "that  for  and  In  consideration  of 
tbe  stipulation  hereinafter  mentioned"  tbe 
said  parties  of  the  first  and  second  part 
"agree  as  follows:  That  we  have  sold  to 
one  Joseph  Deters,  of  tbe  county  of  Effing- 
ham, state  of  Illinois,  tbe  estate  known  as 
tbe  Christ  Huckstead  estate,  and  described 
as  follows:"  [Describing  tbe  eighty  acres  as 
above]— "for  the  sum  of  $2,100.00,  and  that 
the  said  Joseph  Deters  agrees  to  pay  alt  of 
said  purchase  money  on  the  delivery  of  a 
good  title  to  tbe  said  described  land,  less 
$800.00  and  $102.72,  interest  on  mortgage  and 
money;  making  a  total  deduction  of  $V02.72, 
and  leaving  a  balance  to  be  paid  by  said 
Joseph  Deta«  of  $1,197.28;  and  that  ttae  heirs 
hereby  further  agree  to  give  possession  of 
tbe  said  described  land  to  Joseph  Deters  on 
or  before  March  1,  1903.  And  we  further 
agree  to  give  purchaser  a  good  deed,  free 
from  all  encumbrance,  with  abstract  of  title 
up  to  date.  All  taxes  to  be  paid  by  the 
said  heirs  for  1902."  This  written  agreement 
was  signed  by  Beka  Huckstead  and  Ferdi- 
nand Huckstead  under  their  respective  seals, 
but  was  not  signed  by  Anna  Bartels,  or  by 
the  appellee,  Joseph  Deters.  It  was  acknowl- 
edged on  January  20,  1902,  before  a  notary 
public  in  Effingham  county,  by  Beka  Hudt- 
stead  and  Ferdinand  Huckstead,  and  was 
acknowledged  by  Anna  Bartels  on  January 
24,  1902,  before  a  Jnstice  of  the  peace  in  Day 
county,  in  tbe  territory  of  Oklahoma,  and 
was  filed  for  record  on  May  10,  1002. 

When  Christ  Huckstead  died  there  was  a 
mortgage  upon  tbe  80  acres  In  question,  exe- 
cuted by  the  testator  and  his  wife  in  tte 
former's  lifetime  to  H.  P.  Wyatt.  dated  Jaan- 
aty  28,  1898,  to  secure  a  note  of  tbe  same 
date  for  $800,  payable  five  years  from  Feb- 
ruary 1,  1898,  with  Interest  at  six  per  cent 
per  annum,  payable  semiannually,  and  evi- 
denced by  coupon  notes,  all  the  notes  belug 
payable  to  tbe  order  of  said  Wyatt  On  Jan- 
nary  22,  1902,  two  days  after  the  maUag 
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of  tlie  coDtract,  the  appellee.  Deters,  took 
up  and  paid  the  mortgage  notes,  which  were 
assigned  and  Indorsed  to  him  by  Wyatt  Up- 
on the  hearing  below  the  original  mortgage 
and  the  principal  note  and  coupons  paid  by^ 
Deters  were  introduced  in  evidence  before 
the  court  The  amoimt  paid  .by  Deters  for 
the  notes  and  mortgage  was  (902.72,  being 
9800  principal  and  $102.72  interest 

The  contract  was  made  a  part  of  the  bill, 
and  the  bill  averred  the  complainant's  readi- 
ness to  comply  with  the  agreement;  that 
complainant  Deters,  so  informed  the  defend- 
ants on  May  10,  1902;  that  on  August  12, 
1902,  complainant  applied  to  Reka  and  Ferdl- 
oand  Hnckstead,  and  offered  to  pay  them 
¥1,197.28  on  delivery  to  him  of  a  warranty 
deed  for  said  laud;  that  they  refused  to  do 
so;  tluit  complainant  Deters  "on  the  22d  day 
of  January,  1902,  did  pay  to  H.  P.  Wyatt 
9972.72,  principal  nnd  Interest  on  mortgage 
secured  by  premises,  which  sum  was  a  part 
of  purcltase  price  of  said  premises";  that 
Reka  Hurkstead,  Ferdinand  Huckstead,  and 
Anna  Bartela  on  June  2,  1902,  conveyed  by 
warranty  deed  said  80  acres  to  Theodore 
Forthman;  that  Forthman  knew  at  the  time 
of  above  contract  The  bill  prays,  in  ad- 
dition to  what  is  above  stated,  that  91,197.28, 
the  residue  of  purchase  money,  be  placed  to 
be  used  In  payment  of  debts  of  the  estate 
of  Glirist  Huckstead,  probated  or  to  be  pro- 
bated, and  for  other  relief. 

The  answer  admits  ttiat  Reka  and  Ferdi- 
nand Huckstead  entered  Into  a  written  agree- 
ment to  sell  the  land,  but  denies  that  Anna 
Bartels  joined  in  it,  and  denies  that  Deters 
was  a  party  to  it  or  In  any  way  connected 
therewith,  and  denies  that  he  covenanted  to 
pay  92,100  or  any  sum  fc^  the  land;  denies 
that  be  was  ready  and  willing  to  comply,  and 
avers  that  he  refused  to  become  the  pur* 
chaser  of  said  real  estate,  and  only  showed  a 
willingness  to  purchase  the  land  after  tt  had 
been  sold  to  Forthman;  denies  that  Deters 
paid  Wyatt  9972.72,  principal  and  Interest 
of  mortgage,  as  part  of  the  purchase  price 
of  said  premises,  but  avers  that  be  pur- 
chased said  mortgage  debt  &nd  caused  the 
ftame  to  be  assigned  to  himself,  and  is  now 
the  owner  thereof,  unsatisfied  and  unpaid, 
and  capable  of  beiog  enforced  against  said 
real  estate.  The  answer  admits  the  convey- 
ance of  the  land  to  Forthman,  and  avers  that, 
Deters  not  being  a  party  to  the  agreement, 
the  same  could  not  be  enforced  at  law  or  in 
equity  against  him;  that  there  was  no  mu- 
tuality or  reciprocity  of  obligation  created  by 
Bald  agreement  between  Deters  and  the  de- 
fendants below; 

On  April  13,  1903,  the  court  by  its  decree 
found  that  the  land  was  devised  as  above 
stated  to  Reka  and  Ferdinand  Huckstead; 
that  the  agreement  of  January  20,  1902,  was 
entered  into  between  said  Reka  and  Ferdi- 
nand Huckstead  and  Anna  Bartels  with  the 
appellee.  Deters;  that  said  agreement  was 
filed  for  xecord  May  10,  1802;  that  Deters 


had  tendered  Reka  and  Ferdinand  Huckstead 
91,197.28,  after  having  iwld  the  mortgage  and 
Interest  mentioned  in  the  contract  amounting 
to  9902.72;  that  the  defendants  below  re- 
fused to  make  deed  to  Deters;  that  on  Feb- 
ruary 3,  1902,  Charles  Schmidt  was  appoint- 
ed ajdmlnlstrator  with  the  will  annexed  of 
the  estate  of  Christopher  Huckstead,  deceas- 
ed; that  the  only  real  estate  Inveutorled  was 
the  premises  In  controversy;  that  Deters  had 
oCTered  to  deposit  91,197.28,  to  pay  oft  and  re- 
lease claims  against  estate.  In  the  bands  of 
any  person  defendants  below  would  desig- 
nate; that  the  defendants  refused  the  offer; 
that  June  2, 1902,  Reka  and  Ferdinand  Huck- 
stead conveyed  the  premises  to  Theodore 
Forthman;  that  Forthman  purchased  the 
premises  with  knowledge  of  Deters'  rights; 
and  It  was  therein  decreed  that  the  agree- 
ment be  specifically  performed;  that  Reka 
and  Ferdinand  Huckstead  execute  to  Deters 
warranty  deed  for  the  land,  and  deliver  the 
same,  with  abstract  of  title,  to  the  clerk  of 
the  court  on  or  before  August  1,  1903;  that 
Theodore  Forthman  also  convey  the  prem- 
ises to  Deters  on  or  before  August  1.  1903; 
that  if  conveyances  are  made,  Deters,  within 
one  day  after  August  1,  1903,  pay  the  clerk 
91,197.28;  that  the  clerk  shall  keep  the  mon- 
ey until  premises  are  released  from  all  claims 
allowed  against  said  estate;  that,  if  Deters 
is  compelled  to  dlschai^e  said  liens,  then 
that  the  sum  of  money  which  he  Is  compelled 
to  pay  for  that  purppse  be  deducted  from  the 
.  amount  deposited  with  the  clerk,  and  the 
balance,  if  any,  be  paid  to  Forthman;  that 
If  Relta  or  Ferdinand  Hnckstead  or  Theodore 
Forthman  pay  said  claims,  then  the  clerk 
shall  pay  to  Forthman  said  sum  of  money 
so  deposited  with  him;  that,  in  the  event  of 
an  appeal  by  the  defendants  or  any  of  them. 
Deters  need  not  pay  said  sum  of  91,197.23 
to  said  clerk  until  the  final  determination  of 
the  case;  that  If  defendants  execute  the  deed 
as  required,  and  deposit  the  same  with  the 
clerk,  and  pay  off  said  claims,  then  the  clerk 
shall  deliver  the  same  to  Deters  ui>on  pay- 
ment  by  him  of  said  sum  of  91,197.28.  and 
the  clerk  shall  pay  said  91.197.28  to  Forth- 
man; that  If  the  defendants  comply  with  said 
decree,  and  Deters  neglects  to  comply  on  bis 
part,  be  shall,  at  the  election  of  the  defend- 
ants, be  held  to  acquiesce  in  said  Reka  and 
Ferdinand  Huckstead's  failure  to  perform 
said  contract  and  shall  not  be  entitled  to  a 
specific  performance,  or  any  damage  for  non- 
performance; that  the  defendants  Reka  and 
Ferdinand  Huckstead  pay  complainant's 
costs.  By  the  terms  of  the  decree  the  court 
reserved  for  future  consideration  the  matter 
of  ascertaining  whether  Reka  and  Ferdinand 
Huckstead  removed  the  liens  of'  the  claims 
allowed  against  the  premises  in  controversy 
in  the  estate  of  the  deceased,  and  how  much, 
if  anything,  Deters  may  be  compelled  to  pay 
to  remove  the  same. 

An  appeal  haa  been  taken  from  the  decree 
rendered  by  the  circuit  court  by  the  present 
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appellant,  Theodore  PortbmaD,  but  no  appeal 
has  been  taken  hy  tbe  defendants  below  Reka 
Huckstead  and  Ferdinand  Hockstead. 

James  W.  Olbun,  for  appellanL  David* 
■on  &  Iflley,  for  appellee. 

MAORUDER.  J.  (after  stating  the  facts). 
1.  The  first  l^son  urged  by  the  appellant 
for  the  reversal  of  the  decree  of  the  trial 
conrt  Is  that  the  contract  was  not  signed  by 
appellee,  Detera,  and  therefore  Is  not  such  a 
contract  as  a  court  of  equity  will  specifically 
enforce.  It  Is  true  that  the  contract  was 
signed  only  by  Reka  and  Ferdinand  Huck- 
stead, the  vendors,  and  was  not  signed  by 
appellee,  Deters,  the  vendee.  But  the  evi- 
dence shows  clearly  that  after  the  execution 
of  tbe  contract  by  Reka  and  Ferdinand  Huck- 
stead It  was  delivered  by  them  to  appellee, 
and  appellee  accepted  the  contract,  and  on 
May  10,  1902,  recorded  the  same.  The  evi- 
dence is  also  clear  that  he  paid  a  part  of  the 
(2,100  named  In  the  contract  as  the  purchase 
money  of  the  land,  to  wit,  $902.72,  to  pay  off 
and  take  np  the  amount  of  principal  and 
Interest  due  upon  the  mwtgage  resting  upon 
the  land. 

It  is  well  settled  by  the  decisions  of  this 
and  other  coiirts  that  where  a  party  accepts 
and  adopts  a  written  contract,  even  though 
it  is  not  signed  by  him,  he  shall  be  deemed 
to  have  assented  to  Its  terms  and  conditions 
and  to  be  bound  by  them.  Memory  v.  Ulep- 
ert,  131  lU.  623,  23  N.  B.  431;  Ames  v.  Moir. 
130  N.  Y.  582,  22  N.  E.  CBS;  Lowber  v.  Con- 
nit,  88  Wis.  176;  Plumb  v.  Campbell,  129  Hi: 
101,  18  N.  B.  790.  In  Memory  v.  Niepert, 
supra,  it  was  claimed  that  the  contratt  there 
under  consideration,  because  It  was  signed 
by  one  party  only,  lacked  mutuality— that  Is, 
failed  to  show  that  it  received  the  assent  of 
the  party  not  signing  it— and  therefore  was 
no  evidence  of  any  contract  whatever;  but 
this  view  was  held  to  be  unsound.  There, 
as  here,  the  party  signing  the  contract  stated 
that  he  had  "sold"  to  the  party  not  signing 
the  same  the  property  therein  described  upon 
tbe  terms  therein  set  forth.  The  same  is 
true  of  the  contract  In  the  case  at  bar,  which 
contains  the  following  words:  "We  have 
sold  to  one  Joseph  Deters"  tbe  80  acres  In 
question,  describing  the  land.  By  these 
words  Reka  and  Ferdinand  Huckstead  de- 
clared and  acknowledged  that  they  had  sold 
tbe  premises  in  question  to  Deters,  and  this 
declaration  or  acknowledgment  was  binding 
upon  them.  As  we  said  In  the  Memory  Case, 
supra:  "Tbe  word  'sold'  imports,  not  a  mere 
preposition  to  sell,  but  a  consummated  con- 
tract of  sale.  •  •  •  The  writing  in  this 
case  is  the  acknowledgment  of  a  contract,  in 
which  there  is  complete  mutuality— a  buyer 
and  a  seller— a  purchase  and  a  sale.  It  Is 
clear  that  tbe  execution  and  delivery  of  such 
a  writing  by  the  seller  to  tbe  buyer  Is  not 
the  submission  of  a  mere  proposition,  but 
Ow  execution  of  a  contract  capable  of  being 


enforced,  as  such,  against  him."  The  contract 
here  also  recites  "that  said  Joseph  Detere 
agrees  to  pay  all  of  said  purchase  money  on 
the  delivery  of  a  good  title  to  said  described 
^and,"  etc.  By  these  words  Relm  and  Ferd- 
inand Huckstead  further  declared  and  ac- 
knowledged that  Deters  had  agreed  with 
them  to  pay  tbe  purchase  money. 

It  is  claimed,  however,  that  tbe  contract 
lacks  mutuality,  so  as  to  render  It  enforce- 
able as  a  written  agreement,  upon  tbe  al- 
leged ground  that  it  could  not  be  enforced 
against  Deters,  the  purchaser,  if  tbe  breach 
had  been  on  bis  part  In  Ames  T.  Moir,  su- 
pra, however,  where  a  similar  contract  was 
signed  by  the  purchaser.and  suit  was  brought 
against  blm  by  tbe  sellers  for  the  purchase 
money,  we  said:  "When  the  sellers  accepted 
tbe  paper  as  a  contract,  they  became  bound 
by  its  terms  and  conditions  as  completely  as 
if  they  bad  In  form  signed  tbe  paper."  In 
Lowber  v.  Gonnlt,  supra,  it  was  said  by  tbe 
Supreme  Court  of  Wisconsin:  "Where  the 
contract  bas  been  accepted  and  adopted  by 
the  party  not  signing  it,  he  does  assent  aud 
agree  to  it  on  bis  part,  and  tbe  law  Implies 
a  promise  to  perform."  In  tbe  Memory  Case 
we  further  said:  "The  delivery  of  a  writing 
and  Its  acceptance  and  adoption  by  tbe  party 
to  whom  it  Is  delivered  are  necessarily  facta 
dehors  the  writing  itself,  and  must  therefore 
be  proved  by  extrinsic  evidence;  and  where 
mutuality  is  established  by  proof  of  the  ac- 
ceptance of  the  writing  the  contract  Is,  not- 
withstanding such  resort  to  parol  evidence,  a 
contract  all  of  which  la  In  writing.  •  •  • 
But,  where  the  writing  on  its  face  purports 
to  be  a  consummated  contract,  the  mere  ac- 
ceptance and  adoption  of  the  writing  estab- 
lishes mutuality,  and  makes  the  controct 
binding  on  both  parties."  We  see  no  reason, 
therefore,  why,  if  there  had  been  a  breach 
of  tbe  contract  by  tbe  appellee,  it  could  not 
be  enforced  against  blm,  even  though  it  was 
not  signed  by  him.  Tbe  contract  In  the  case 
at  bar  was  made  under  seal,  and  hence  must 
be  regarded  as  having  been  made  upon  a  suf- ' 
fldent  consideration.  Guyer  v.  Warren,  175 
111.  328,  51  N.  E.  580;  Hayes  v.  O'Brien,  149 
III.  403,  37  N.  E.  73,  23  L.  R.  A.  655.  Tbe 
terms  of  tbe  contract  are  criticised  by  coun- 
sel, but  It  gives  the  names  of  the  contract- 
ing parties,  a  proper  description  of  the  prem- 
ises sold,  tbe  time  for  the  delivery  of  posses- 
sion, the  price  and  mode  of  payment,  tbe 
character  of  the  title  to  be  conveyed,  and 
tbe  terms  which  go  to  make  up  a  contract  of 
sale. 

2.  In  a  proceeding  for  specific  performance 
tbe  complainant  must  prove  that  he  has  been 
ready,  willing,  and  eager  to  perform,  and  the 
burden  is  upon  him  to  show  a  full  and  com- 
plete performance,  or  offer  to  perform,  on  his 
part.  Morse  v.  Seibold,  147  111.  318,  35  X.  E. 
3(59;  Tryce  v.  Dittua,  199  111.  ISO.  65  N.  E. 
220.  It  Is  cliiimed  by  the  appellant  that  the 
appellee  In  this  case  has  not  proved  his  wil- 
lingness to  perform  the  contract,  or  any  offei 
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OD  blB  part  to  perfonn  It  We  do  not  tbink 
that  tbls  clabD  is  sostalned  by  tbe  eTldence. 
The  appellee,  Deters,  not  only  paid  tbe  prtn- 
dpal  and  interest  due  upon  tbe  mortgase  up- 
on tbe  property  vltbln  two  days  after  tbe 
execution  of  tbe  contract,  but  be  tendered 
and  offered  to  pay  tbe  balance  of  the  pur- 
chase money.  ot»  and  above  tbe  amount 
doe  on  the  mortgage,  to  wit,  $l,197Jt8»  as 
soon  BB  a  deed  showing  good  title  should  be 
^Ten  to  him,  as  required  by  the  contract 
It  will  be  observed  that  the  contract  for  the 
sale  of  the  80  acres  to  Deters  was  made  !>»■ 
fore  any  administration  was  tafc«i  out  v^n 
the  estate  of  tlia  deceased  CSirlstopher  Huck- 
stead.  Tbe  real  estate  banging  to  the  de* 
ceased  testator  was  liable  to  be  sold  by  the 
admlnistratXK'  for  the  payment  of  the  claims 
to  be  allowed  agairat  tbe  ntate,  and  tbe  ap- 
iiellee  insisted  that  whatever  claims  thm 
ml^t  be  against  the  estate  should  be  paid 
iM,  in  order  to  relieve  tbe  lai^  from  its  11a- 
bilfty  fQr  their  discbarge.  We  have  held  in 
a  number  at  cases  that  the  lands  of  a  dece* 
dent  are  liable  to  be  charged  with  the  debts 
of  the  estate  Noe  v.  Moatny,  170  III.  168, 
48  K.  B.  708,  and  coses  there  dted.  The 
proof  tiiows  that  appellee  was  desirous  of 
going  alKoad  to  Germany,  and  that  he  did 
leave  tor  Germany  on  Hay  11,  1802,  and  did 
not  return  until  August  6,  1902.  Before  his 
d^arture,  and  on  February  S,  1902,  Charles 
Schmidt  was  aK>olnted  administrator  of  tiie 
estate.  On  March  8,  1002,  the  retort  of  tbe 
aiqnalaers,  ftilng  the  widow's  award  at  $807, 
was  approved  by  tiie  conrt,  and  on  Apiil  11 
and  June  7,  1902.  dainu  against  the  estate 
wore  allowed  to  the  amount  of  $172,  maklhg 
a  total,  including  tbe  widow's  award,  of  $870, 
wtateb,  after  deducting  $446  of  personal  prop- 
erty, left  $588  as  tbe  amount  of  tbe  claims 
doe  trom  the  estate.  The  appellee  proposed 
to  pay  tbe  money,  including  the  amount  nec- 
essary to  discharge  tiiese  dalms,  and  ottered, 
MM  be  was  obliged  to  leave  the  country,  to 
place  the  money  in  the  hands  of  bis  own  at< 
tomey,  or  in  tbe  bands  of  tiie  attorneys  of 
Beka  and  Ferdinand  Huckstead,  tbe  vea- 
dors.  In  order  that  a  portion  of  it  might  be 
applied  to  tbe  payment  of  the  claims  aUow< 
ed,  and  tbe  balance  be  paid  over  to  tbe  ven* 
dors.  As  we  understand  the  evidence,  the 
money  was  left  in  the  hands  of  appellee's 
attomfis  for  soch  purpose,  or  left  in  such  a 
vray  that  the  attorney  bad  tbe  power  to  pay 
tbe  $1,187,28  as  soon  as  a  deed  conveying 
sood  titie  was  delivered  to  blm.  Appellee 
left  for  Enn^  with  the  understandingr  that 
tiie  claims,  when  allowed,  would  be  paid  off 
with  a  portion  of  tbls  amount  As  soon, 
nvwever,  as  ai^tellee  had  left  the  coimtry, 
and  on  Jnne  2,  1902,  the  vmdors,  Seka  and 
Ferdinand  Huckstead,  in  violation  of  the 
agreement  made  a  deed  of  the  land  to  the 
appellant  for  a  nominal  consideration  of  $2,- 
860,  v^ch  deed  was  never  recorded.  Upon 
tte  return  of  appellee  on  August  6,  1902,  he 
ascertained  that  tbls  deed  had  been  made  to 


the  appellant  and  he  tendered  tbe  money, 
and  demanded  a  deed,  wblcb  demand  was 
refused.  We  discovw  nothing  In  the  evidence 
to  Indicate  that  appdlee  did  not  do  every- 
thing which  he  oould  do  to  show  his  willing' 
ness  to  perfonn  the  contract  on  his  part  nor 
anything  to  show  that  be  did  not  offer  to 
pertatm  it 

The  decree  of  the  court  Is  crltidsed  upon 
the  alleged  ground  that  creditors  would  have 
two  years  within  which  to  file  their  dalms, 
and  that  the  vendora  could  not  be  compelled 
to  wait  two  years  for  all  the  dalms  to  be 
filed  before  recdving  tiie  purdiase  money  for 
the  land.  The  decree  is  not  capable  of  tiie 
construction  thns  placed  upon  It  but  pro* 
Tides  that  the  clerk  shall  keep  the  money  nn< 
tU  the' premises  are  rdeased  "finm  all  lidis 
of  said  dalms  allowed  against  said  estate  <tf 
Ghristopber  Huckstead."  The  claims  allow-  , 
ed.  and  which  were  to  be  paid  out  of  the 
money  by  the  terms  of  the  decree,  amounted 
to  the  sum  already  mentioned. 

It  Is  further  said  by  the  appellant  that 
tbe  mode  provided  by  tbe  decree  for  tbe  ex- 
tingnlahmCTt  of  the  liability  of  tbe  land  to 
pay  the  claims  allowed  was  not  a  specific 
enforcement  of  the  contract  as  made,  but  was 
tantamount  to  the  Insertion  therein  shd  the 
enforcement  of  new  terms,  so  as  to  create 
a  new  contract  for  the  parties.  The  decree 
In  all  its  material  provldons  Is  substantially 
tbe  same  as  tbe  decree  approved  by  this  court 
m  Hunt  V.  8mltil.  188  IlL  286,  2S  N.  EL  808. 
By  the  terms  of  the  contract  the  vendors 
agreed  to  give  "a  good  deed  free  from  all  lur 
eumbrance.  with  abstract  of  title  up  to  date." 
The  obligation  thus  created  by  tbe  contract 
involved  the  duty  of  removing  tbe  liability 
of  the  land  for  the  payment  of  the  claims  al- 
lowed. In  Hunt  V.  Smltii,  supra,  where  It  ap- 
peared that  at  the  time  of  tbe  decree  tbe  Hen 
of  a  mortgage  held  by  an  insurance  company 
bad  not  been  removed,  we  held  tiiat  tbe  obli- 
gation on  tbe  part  of  tbe  vendor  to  convey 
an  unincumbered  title  necessarily  Involved 
the  legal  obligation  or  du^  to  remove  tbe  Hen 
of  the  mortgage,  and  we  there  said:  "This 
is  In  no  sense  a  creation  of  a  new  contract 
for  the  parties,  but  only  a  mode,  and  we 
think  an  appropriate  mode,  of  enfordng  the 
legal  obligations  imposed  by  the  contract 
which  the  parties  have  made  for  themselves." 

8.  It  Is  farther  dalmed  on  the  part  of  the 
appellant  that  tiie  appellee.  Deters,  did  not 
pay  off  the  mortgage  upon  the  premises,  but 
that  be  obtained  an  assignment  to  himself 
of  tile  note  and  mortgage  from  the  original 
mortgagee,  Wyatt  and  held  it  uncanceled 
against  the  land.  In  this  connection  It  is  al- 
so Insisted  that  the  note  and  mortgage  were 
not  surrendered.  Tbe  appellee  produced  upon 
the  trial  the  original  mortgage;  and  the  as- 
signment thereof  to  himself,  and  the  unpaid 
prindpal  and  coupon  notes  secured  by  fbe 
mortgage  transferred  to  himself.  Appellee 
alleges  In  bis  bill  that  be  paid  the  principal 
and  Interest  due  on  the  mortgage  to  Wyatt 
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aod  the  decree  rendered  by  the  court  finds 
that  he  paid  the  mortgage  and  interest  This 
allegation  In  the  bill  as  to  payment  would  es- 
top appellee  from  asserting  the  mortgage 
claim  against  the  property,  and  the  finding  of 
the  decree  that  the  mortgage  was  paid  pro- 
tects the  vendors  and  their  grantee,  and  they 
have  no  reason  to  complain. 

Appellee  being  the  bolder  of  the  mortgage 
when  the  original  vendors  in  the  contract  or 
their  grantee,  the  appellant,  should  execute 
to  him  a  deed,  there  would  unquestionably  be 
a  merger  In  appellee  of  the  two  estates— the 
legal  estate  of  mortgagor  and  the  equitable 
estate  of  mortgagee.  It  la  well  settled  that 
at  law  when  a  greater  or  lesser  or  a  legal 
and  equitable  estate  coincide  in  the  same 
person  the  lesser  or  tlie  equitable  estate  is 
immediately  merged  and  annihilated.  16 
Am.  &  Eng.  Ency.  of  Law  (Ist  Ed.)  p.  314. 
It  is  true  that  the  question  whether  or  not  a 
merger  takes  place  in  equity  depends  upon 
the  intention  of  the  parties  and  a  variety  of 
other  circumstances.  Id.  But  "a  merger  will 
be  prevented  by  equity  only,  however,  for  the 
purxKJse  of  promoting  substantial  Justice;  It 
will  not  prevent  a  merger  where  such  preven- 
tion would  result  in  carrying  a  fraud  or  oth- 
er unAnscientious  wrong  into  effect."  16 
Am.  &  Xbig.  Ency.  of  Law  (1st  Ed.)  p.  316. 
Pomeroy,  in  his  work  on  Equity  Jurispru- 
dence (section  794),  says:  "Whatever  may  be 
the  circumstances,  or  between  whatever  par- 
ties, equity  will  never  allow  a  merger  to  be 
prevented,  and  a  mortgage  or  other  security 
to  be  kept  alive,  when  this  result  would  aid 
in  carrying  a  fraud  or  other  unconscientious 
wrong  Into  effect  under  the  color  of  legal 
forms.  Equity  only  interposes  to  prevent  a 
merger,  In  order  thereby  to  work  substantial 
justice."  In  this  case  it  would  be  an  Injus- 
tice to  the  original  vendors  In  the  contract, 
and  to  appellant,  their  grantee,  to  permit  ap- 
pellee to  bold  the  mortgage  as  a  subsisting 
incumbrance,  and  the  note  as  a  subsisting  in- 
debtedness, after  a  deed  bad  been  executed 
to  the  appellee  by  Keka  and  Ferdinand  Huck- 
stead  and  the  appellant.  Hence,  upon  the  ex- 
ecution of  the  deed  required  by  the  contract 
to  appellee,  there  would  be  a  merger  which 
would  protect  the  interest  of  appellant  and 
the  vendors  in  the  contract  Although  a 
conveyance  of  the  mortgagor's  estate  to  the 
mortgagee  does  not  operate  as  a  merger  in 
equity  unless  It  was  Intended  to  have  that 
effect,  yet  when  the  holder  of  the  notes  se- 
cured by  the  mortgage  accepts  a  conveyance 
from  the  mortgagor  of  the  lands,  and  gives 
the  notes  up  to  the  maker,  or,  as  here,  depos- 
its them  in  court  and  no  reason  exists  for 
keeping  the  incumbrance  alive,  there  will  be 
a  complete  merger,  and  the  mortgagee  will 
acquire  the  entire  title.  Sblppen  v.  Whlttier, 
117  111.  282,  7  N.  E.  642. 

The  contract  Is  capable  of  the  construction 
that  the  appellee.  Deters,  assumed  the  pay- 
ment of  the  mortgage  upon  the  property  be- 
cftnae  the  purchase  price  of  the  propert7  la 


stated  In  the  contract  to  be  $2,100,  and  the 
$2,100  included  the  principal  and  interest 
due  upon  the  mortgage.  The  rnle  is  that 
where  the  grantee  of  the  mortgagor  takes  a 
conveyance  of  the  land  subject  to  the  mort- 
gage, and  expressly  assumes  and  promises  to 
pay  it  as  a  part  of  the  consideration,  the  as- 
signment of  the  incumbrance  to  the  owner 
of  the  property  works  a  merger  thereof,  be- 
cause such  grantee  is  thereby  made  princi- 
pal debtor,  and  the  land  is  the  primary  fund 
for  payment  so  that  If  he  pays  off  the 
charge,  it  becomes  extinguished.  Clark  v. 
Glos,  180  111.  556,  64  N.  B.  631,  72  Am.  8t 
Rep.  223  ;  2  Pomeroy's  Eq.  Jur.  U  797,  793. 
Inasmuch,  therefore,  as  an  execution  of  a 
deed  to  appellee  In  accordance  with  the  terms 
of  the  decree  would  create  a  merger,  no  In- 
Jury  could  result  to  appellant  if  the  terms  of 
the  decree  should  be  carried  out 

4.  The  evidence  in  the  case  shows  clearly 
that  before  appellant  accepted  his  deed  from 
the  heirs  or  devisees  of  Christopher  HaCk- 
stead,  deceased,  he  liad  notice,  both  actoat 
and  coustructlve,  of  the  contract  of  sale 
made  with  appellee  on  January  20,  1902. 
That  contract  was  on  record  as  edrly  as  May 
U,  1902,  and  appellant  did  not  obtain  hU 
deed  until  June  2,  1902.    In  addition  to  this, 
the  proof  shows  that  appellant  went  to  the 
recorder's  office,  and  saw  the  contract  with 
appellee  as  there  recorded.   He  therefore 
had  full  notice  and  knowledge  of  the  rights 
of  appellee  under  the  contract  before  accept- 
ing his  deed.   Consequently,  appellant  not 
being  a  bona  fide  purchaser  without  notice, 
will  be  compelled  to  perform  the  contract  of 
bis  vendors  Reka  and  Ferdinand  Huckstead. 
He  stands  upon  the  same  equity  as  they  did. 
Although  he  is  not  personally  liable,  yet  he 
Is  properly  decreed  to  convey  the  land  in  the 
same  manner  as  his  vendors.  In  other  worda, 
he  is  treated  aa  a  trustee  of  appellee,  the  first 
vendee.    "The  general  principle  upon  which 
this  doctrine  proceeds  Is  that  from  the  time 
of  the  contract  for  the  sale  of  the  land  the 
vendor  as  to  the  land  becomes  a  trustee  for 
the  vendee,  and  the  vendee  as  to  the  pur- 
chase money  a  trustee  for  the  vendor,  who 
has  a  lien  upon  the  land  therefor.   And  ev- 
ery subsequent  purchaser  from  either,  with 
notice,  becomes  subject  to  the  same  equities 
as  the  party  would  be  from  whom  he  pur- 
chased."  1  Story's  Eq.  Jur.  (12tb  Bd.)  f  788. 
In  Pomeroy  on  Specific  Performance  (section 
466)  It  was  said:  "When  the  vendor,  after 
entering  into  a  contract  of  sale,  conveys  the 
land  to  a  third  person,  who  has  knowled^ 
or  notice  of  the  prior  agreement,    •   •  • 
such  grantee   •    •    ♦   can  be  compelled,  at 
the  suit  of  the  vendee,  to  specifically  perform 
the  agreement  by  conveying  the  land.  In  the 
same  manner  and  to  the  same  extent  as  the 
vendor  would  have  been  liable  to  do  had  he 
not  transferred  the  legal  title."   See,  also, 
Bryant  v.  Booze,  56  Ga.  438;  Hunt  v.  Smith, 
supra;  Chicago  &  Eastern  Illinois  Railroad 
Go.  T.  Hay,  119  HI.  607,  10  N.  &  84;  Wollen- 
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Bak  T.  Brigga.  tU)  IlL  453»  10  N.  B.  23;  Blsb- 
op  T.  Newton,  20  ZU.  170, 

For  tbe  reasons  above  stated,  wa  are  In- 
eUned  to  think  tbat  tbe  decree  of  tbe  circuit 
court  is  correct,  and  accordingly  it  Is  afflim* 
ed.  Decree  affirmed. 


(20fi  lU.  292) 

LANDIS  «t  aL  T.  WOLF. 

(Snpreme  Court  of  Illlnots.   Dec.  16,  1903.) 

INJUKCTION— INTERFKRBNOB  WITH  BUSINESS 
— DAHAOBS-DISSOLUTION  OF  INJUNC- 
TION—COUNSEL FBBS— C0ST3. 

1.  Wliere  the  wroogfal  issuance  of  an  litjnne- 
tlon  caases  injury  by  suspending  a  bosmess, 
Uamages  ma;  be  allowed. 

2.  Id  an  action  for  damans  owlnir  to  the  sus- 
pension of  a  business  by  tne  wrongful  issuance 
of  aa  injonctlon,  profits  for  a  reasonable  period 
next  preceding  the  time  when  the  injury  was 
inflicted,  may  be  taken  as  a  basis  for  an  esti- 
mate of  such  damages. 

3.  One  who  had  contracted  to  deed  land  in 
consideration  of  a  conveyance  of  a  stock  of 
goods  tendered  a  deed  and  claimed  a  right  to 
possession  of  the  goods.  The  other  party  claim- 
ed that  the  contract  was  not  consummated,  and 
that  the  deed  did  nt^  properly  describe  the  prop- 
erty, but  the  grantor  drove  nim  from  the  store, 
and  took  possession,  whereupon  the  other  party 
sued  for  specific  performance  and  for  an  in- 
iunctioo  restraining  the  grantor  from  Interfer* 
Ing  with  the  goods.  Heldy  that  the  dismissal 
of  tbe  bill  and  dissolution  of  the  injunction  were 
conclu^ve  that  the  Injunction  was  wrongfully 
sued  out. 

4.  Where  propositions  of  law  submitted  by  a 
par^  are  held  to  he  the  law  In  the  case,  be 
cannot  complain  on  appeal  of  the  holdings  on 
■Qch  questions. 

5.  Where  connsel  fees  are  necessarily  Incur* 
red  In  procuring  the  dissolution  of  an  injunc- 
tion, they  may  be  allowed  as  damages,  but 
where  the  Injunction  Is  ancillary  to  the  princi- 

Sal  relief  sought)  and  its  dissolution  only  Ind- 
ental  to  the  defense,  counsel  fees  incurred  In 
defending  the  suit  cannot  be  assessed  as  dam- 
ages. 

6h  One  who  had  contracted  to  deed  land  In 
consideration  of  a  conveyance  of  a  stock  of 
goods  tendered  a  deed  and  claimed  a  right  to 
possession  of  the  goods.  The  other  party  claim- 
ed the  contract  not  consummated,  and  that  the 
deed  did  not  properly  describe  the  property,  hat 
the  grantor  drove  hfm  from  the  store,  and  took 
pcssessioo,  whereupon  the  other  party  sued  for 
specific  performance  and  for  an  injunction  re- 
straining the  grantor  from  eelUng  the  goods. 
The  grantor  employed  attorneys  to  procure  a 
dissolution  of  injunction  for  a  certain  sum.  A 
motion  for  disRoIntion  on  the  face  of  tbe  bill 
was  denied.  Testimony  was  then  taken,  ai^ 
on  final  hearing  tbe  question  was  considered 
wheflier  complainant  was  entitled  to  specific 
performance.  The  bill  was  dismissed  on  such 
question,  and  incidentally  the  injunction  dis- 
solved. Held,  In  an  action  for  damages  for  wrong- 
ful Issnanee  of  the  Injunction,  that  the  agreed 
compensation  of  the  attorneys  could  not  be  al- 
lowed as  damages  on  the  theory  that  the  serr- 
ices  were  In  securing  "the  dissolution  of  an  In- 
junction.** 

7.  The  fact  that  defendant  In  tiie  Injunction 
pending  the  same  had  sned  out  a  writ  of  at- 
tachment against  tbe  complainant,  and  caused 
the  same  to  be  levied  on  the  goods,  was  no  bar 
to  a  recovery  of  damages  for  the  wrongful  issu- 
ance of  the  iaJnnetion.  the  suing  out  of  the  at- 
tachment not  naving  been  In  violation  of  the 
injunction. 


t  C  8es  InJUQcUon.  «oL  ST.  Cent  Die  I  M. 


Appeal  tem  Appelate  Goart,  Third  Dis- 
trict 

Action  by  John  M.  Wolf  against  William 
L«ndlB  and  another.  From  a  judgment  of  the 
Appellate  Court  (100  III.  App.  683)  affirming  a 
judgment  In  faTor  of  plalntUf,  defendants  ap- 
peaL  Reversed. 

TbtB  Ifl  an  action  of  debt,  brought  by  appe^ 
lee  against  appellants  niton  an  Injunction  bond, 
ezecoted  by  appellants,  as  obligors,  to  appel- 
lee, as  obligee;  tbe  appellant  George  F.  Bl^t 
er  being  siirety  upon  the  bond.  Pleas  were 
filed  by  the  defendants,  and  tbe  cause  was 
tried  by  tbe  court  wlttioat  a  Jury.  The  oonrt 
found  the  Issues  for  lytpellee,  plaintiff  below, 
snd  assessed  the  damages  at  $1,000,  and  there- 
upon rendered  judgment  In  favor  of  applies 
against  the  appellants,  defendants  below,  toe 
(1,000  debt  and  damages  |1,000,  together  with 
all  costs  and  charges;  judgment  to  be  satisfied 
upon  payment  of  the  damages.  Upon  appeal 
to  the  Appellate  Court  tbe  Judgment  was  af- 
firmed. The  present  appeal  Is  prosecuted  from 
such  judgment  of  affirmance. 

Tbe  bond  sued  upon  was  dated  the  2Stb  day 
of  March,  1001,  and  recited  that  ai)pellant 
Landis  filed  hla  bill  In  the  circuit  court  of 
Moultrie  county  against  appellee,  praying, 
among  other  things,  for  an  injunction  restrain- 
ing appellee  from  Interfering  with  tbe  dry 
goods  store  of  Landis,  or  from  selling  any  of 
the  goods  therefrom,  or  from  coming  Into  said 
store,  nutU  the  further  order  of  the  court; 
and  that  the  master  In  chancery  of  the  court; 
in  vacation  allowed  the  Injunction  according  to 
the  prayer  of  the  bill  upon  Landis  ^vlng  bond 
and  security  as  provided  by  law,  and  aa  re- 
quired by  Uie  order  of  the  master.  The  con- 
dition of  the  bond  is  that  Landis,  his  execu- 
tors or  administrators,  or  any  of  them,  shall 
pay  or  cause  to  be  paid  to  Wolf,  his  executws. 
administrators,  or  assigns,  "all  damages  which 
may  be  caused  to  him  if  said  injunction  be 
wrongfully  sued,  and  also  all  such  costs  and 
damages  as  shall  be  awarded  against  tbe  said 
complainant,  William  Landis,  In  case  tbe  said 
Injunction  shall  be  diBsolved."  Tbe  declara- 
tion in  tbe  case,  after  setting  up  the  terms 
of  the  bond,  and  that  the  writ  of  Injunction 
was  Issued  and  served,  alleges  that  at  the  Sejt- 
tember  term  of  the  court  In  IQOl  It  was  de- 
creed that  the  Injunction  should  t)e  dissolved; 
and  the  declaration  thereupon  fnrtber  alleges 
that  by  reason  of  the  unlawful  issuing  of  the 
Injunction  appellee.  Wolf,  was,  during  all  the 
time  the  Injunction  remained  In  force,  pre- 
vented from  merchandising  and  making  profit 
of  the  said  stock  of  dry  goods  and  from  carry- 
ing on  his  business  as  a  merchant,  and  that 
thereby  be,  the  said  Wolf,  sustained  injury  to 
his  business,  amounting  to  the  sum  of  $1,000; 
and  also  was  comjielled  to  and  did  become  le- 
gally bound  to  pay  out  divers  sums  of  money, 
amounting  to  tbe  sum  of  $1,000,  for  the  fees 
and  charges  of  solicitors  and  counsel,  and  for 
other  charges  and  expenses  In  and  about  se- 
curing the  dissolution  of  tbe  injunction. 

The  first  plea  filed  by  the  defendants  Is  tbe 
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plea  of  non  est  factum.  The  second  plea,  to 
whlcb  tbe  plaintiff  filed  a  similiter,  avers  that 
plaintiff,  during  the  time  mentioned,  was  not 
prevented  by  reason  of  tbe  Injnnctlon  from 
carrying  on  tbe  business  of  a  merchant,  nor 
was  he  thereby  deprived  of  any  gains  or  profits 
he  might  otherwise  have  made.  The  third 
amended  plea  filed  by  the  defendants,  to 
which  the  plaintiff  below  filed  a  similiter,  al- 
leges that  the  bill  so  filed  was  a  bill  for  the 
specific  performance  of  a  contract  between 
Landls  and  Wolf,  and  the  injunction  Issued 
was  an  interlocutory  InJuiictlMi,  granted  In 
vacation,  whereby  Landls  sought  to  compel 
Wolf  to  convey  to  him  certain  real  ertate,  and 
give  blm  certain  notes  and  a  chattel  mortgage 
In  payment  for  said  stock  of  merchandise,  ex- 
cept boots  and  shoes,  and  to  restrain  him  from 
diqmslng  of  or  Interfering  with  said  stock  of 
gooids  during  tbe  pendency  of  tald  suit;  and 
tliat  all  the  fees  and  charges  paid  or  Incurred 
by  the  plaintlfr,  Wolf,  for  fees  and  charges  of 
solidtors  and  counsel  in  his  defense  In  that 
behalf,  were  paid  or  incurred  In  the  defense 
of  said  suit  for  qwclflc  performance;  and  upon 
final  hearing  of  said  cause  for  specific  per- 
formance the  court  dismissed  the  bill  and  sup- 
plemental bill  of  said  defendant  for  want  of 
equity,  and  ordered  tbe  injunction  to  be  dis- 
solved, and  said  alleged  fees  and  charges  for 
services  of  attorneys  were  not  paid  or  Incurred 
In  and  about  procuring  the  dissolution  of  the 
lojunctlon.  The  fifth  plea,  to  which  the 
fllmlUter  was  filed,  denies  that  plaintiff  was 
compelled  to  pay  out  or  did  pay  out  by  reason 
of  the  injunction  any  sums  of  money  for  fees 
and  charges  of  solicitors  and  counsel  in  and 
about  tbe  defense  of  said  suit  The  .fourth 
plea,  and  tbe  sixth  amended  plea,  and  the  ad- 
ditional seventh  plea  filed  by  defendants  be- 
low were  demurred  to  by  the  plaintiff,  and  by 
agreement  the  two  latter  pleas  were  to  be 
considered  as  an  amendment  to  the  fourth 
plea.  The  demurrer  to  tbe  amended  sixth  plea 
and  the  additional  seventh  plea  was  sustained, 
and  the  defendants  below  excepted  to  the  rul- 
ing of  the  court  sustaining  the  demurr^,  and 
abided  by  their  said  pleas.  The  amended  sixth 
plea  seta  up  substantially  that  plaintiff  Is  only 
^ratltled  to  one  cent  damages,  and  alleges  that 
on  April  5,  1901,  tbe  plaintiff.  Wolf,  com- 
menced suit  by  attachment  in  the  circuit  court 
of  Clay  county  against  Landls,  therein  mak- 
ing his  own  affidavit  for  attachment,  and 
claiming  that  Landis  was  indebted  to  htm 
$8,000,  and  was  about  to  fraudulratly  dispose 
of  Ms  property  and  hinder  and  delay  his  cred- 
itors; that  Wolf  executed  an  attadmi«]t  bond 
in  tbe  sum  of  $16,000;  that  a  writ  of  attach- 
ment was  Issued,  commanding  the  sfaeiifF  ot 
Moultrie  county  to  attach  tbe  property  of 
I^ndla;  that  the  attachment  writ,  by  ordw 
of  Wolf,  was  given  to  said  sb^iff,  and  plaintiff 
ordered  the  sheriff  to.  and  the  sheriff  did,  on 
April  0, 1801,  under  said  writ,  take  possession 
of  all  the  said  stock  of  dry  goods  and  atba 
property  involved  in  the  said  suit  In  the  dec- 
laration upon  which  said  injunction  was  la 


i^^atloo;  that  said  Irry  was  made  nnder  Ibe 
direction  of  Wolf  upon  said  property  as  tde 
property  of  the  defendant  Landls;  that  the 
sheriff  retained  the  possession  of  all  said  prop- 
erty under  said  levy  until  after  the  termina- 
tion of  tbe  said  suit  In  chancery;  that  upon  a 
final  hearing  of  said  suit  In  chancery  the  in- 
junction was  dissolved,  but  the  dissolution  was 
not  obtained  upon  motion;  and  tliat  all  the  ex- 
poses and  Bollclton^  fees  In  the  declaration 
mentioned  were  Incurred  after  the  lnJnncti<Hi 
became  Inoperative,  and  all  of  tbe  damage  to 
plaintifTs  business  as  a  merchant,  If  any  was 
suffered  by  blm,  was  suffered  after  t2ie  In- 
junction became  Inoperative  as  aforesaid.  By 
the  additional  seventh  plea  defendants  say 
actio  non  as  to  all  damages  except  one  cent, 
because  tbey  say  that  on  April  5,  1901,  plain- 
tiff,  Wolf,  sued  out  of  Qie  Clay  county  cir- 
cuit court  a  writ  of  attachment  in  his  favor 
against  William  Landls,  and  on  April  6^  1901, 
In  vlolatlcm  of  the  injunction  mentioned  in  the 
declaration,  caused  tbe  sheriff  of  Moultrie 
county  to  levy  said  attachment  on  said  stock 
of  merchandise  described  In  plalotUTs  declara- 
tion as  the  property  of  Umdls,  and  by  virtue 
thereof  the  sheriff  held  the  mercbandlse  in 
custody  from  said  date  till  tbe  termination  of 
the  chancery  suit  and  the  dissolution  of  the 
injunction  upon  a  final  bearing,  whereby 
plaintiff  caused  the  property  to  be  hei&  as  the 
property  of  the  defendant  Landls,  and  not  to 
be  subject  to  the  use  of  tbe  plaints  In  his  said 
business  as  a  merchant,  as  alleged. 

Tbe  bill  In  chancery  filed  by  Landis  against 
Wolf  on  March  ^  1901,  was  a  bill  for  tbe 
specific  performance  of  a  contract  entered  in- 
to on  March  9,  1001,  between  Landls  and 
Wolf,  by  which  Landis  agreed  to  eeU  his 
stock  of  merchandise.  Including  all  store  fix- 
tures, except  boots  and  shoes,  at  net  Invoice 
price,  to  be  Invoiced  between  March  9th  and 
March  23d,  and  all  goods  sold  after  March 
9tb  to  be  charged  to  Wolf  at  cost  price,  and 
he  to  receive  the  proceeds  after  tbe  date 
when  the  sale  was  fully  consummated.  And 
Wolf  bargained  for  the  stock  of  goods,  ex- 
cept boots  and  shoes,  owned  by  Landls,  and 
agreed  to  pay  for  them  bis  equity  in  a  farm 
of  104.14  acres  in  Clay  county,  IlL,  amounting 
to  $5,400,  and  $700  personal  property,  more 
or  less,  consisting  of  horses,  cattle,  hogs, 
farm  implements,  bay,  corn,  etc.,  and  $800, 
due  In  12  months,  secured  by  a  bankable  note, 
the  balance  to  be  secured  by  a  note  signed 
by  Wolf  and  his  wife  and  a  mortgage  on  the 
store  fixtures,  Wolf  agreeing  to  pay  $46  in- 
terest on  the  mortgage  on  the  farm  for  the 
year  ending  March,  1002,  and  to  pay  tbe  in- 
terest from  that  time  until  the  mortgage 
fully  matured. 

Tbe  bUI  for  specific  performance  sets  up 
the  contract;  and  alleges  that  tbe  fixtures  had 
not  yet  been  invoiced,  but  when  Invoiced 
would  amount  to  about  $200;  that  they  pro- 
ceeded to  invoice  the  stock  of  goods,  and  bad 
done  the  greater  part  of  it  prior  to  Friday 
evening,  March  22d,  when  It  became  aecea- 
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Huy  tat  XABdla,  ttia  eomplalnsnt  to  go  to 
CezTo  Oordo;  that  he  toft  the  stock  of  coode 
In  care  of  hla  tieek,  with  dlrectltnis  to  dellTer 
to  W<^  the  defendant,  one  of  the  three  keya 
to  the  Btore  when  he  ehonld  bring  to  tbe 
tieffc  a  deed  to  the  land;  that  Landla  went 
awaj,  and  letnzned  Monday,  March  2Sth, 
when  he  learned  that  Wolf  had  left  with  the 
clwk  a  qnttdalm  deed  purporting  to  be  to 
166.14  acrea  of  land  in  Olay  countr*  bat  that 
the  deed  did  not  propel  deecribe  the  land; 
that  Landla  examined  the  deed,  and  Informed 
Wolf  that  he  wonld  not  accept  It  The  bill 
alao  aUegea  Wolf  dUl  not  fuiUah  I^antUa  an 
abatract  of  title,  ao  that  the  latter  did  not 
know  whether  WoU  owned  the  land  or  not; 
that  Landla  Infonned  Wolf  he  conld  not  haTo 
the  goods  until  be  complied  with  his  agree* 
moit  and  paid  therefor.  The  bUI  ehargeo 
that  Wolf  was  fraodnlently  aeeklng  to  get 
poaaeaalon  of  aald  goods  without  pajlng  tm 
Oem,  and  that  be  was  an  intruder  and  tree- 
paaaer  npon  Landla*  rli^ts.  The  blU  prajed 
that  Wolf  be  compelled  to  accomit  for  the 
goods  sold,  and  that  he  ^edflcally  perform 
the  terma  of  his  contract  The  bill  was  an- 
swered by  Wolf,  admitting  that  Landls  reald-' 
ed  at  Snlllran,  and  owned  a  retail  stock  of 
merchandise,  bnt  denied  that  be  was  ttie 
owner  thereof  when  he  brongbt  the  suit  Tbe 
answer  admits  tbat  the  boots  and  shoes  were 
tile  property  of  Landla,  and  also  admits  the 
execution  of  Oie  contract  on  March  9th.  The 
answer  alleges  that  Landla  took  posaeaalon 
of  Wolfs  farm,  and  leased  the  same,  and  took 
poasession  of  tbe  personal  property  on  the 
farm,  and  sold  and  disposed  of  a  part  of  the 
same.  The  anawer  charges  that  the  defend- 
ant Wolf  had  compiled  wUb  Cbe  terma  of 
the  contract;  admits  fliat  Wolf  was  to  pay 
Landis  9S00  in  addltl<m  to  tbe  personal  prc^ 
erty.  coneOsttng  of  the  tanu,  stock,  etc.,  and 
to  pay  fOr  tiie  flxtores  at  the  Invoice  price, 
by  giving  13ie  note  of  hlmodt  and  wife  and 
lAattol  mortgage  on  the  fixtures,  aa  soon  aa 
the  amount  conld  be  ascertained;  tiiat  lAndia 
accepted  U.  S.  Wolf  for  the  ^00,  and  caused 
V.  S.  Wolf  to  enter  Into  a  written  agreement 
to  pay  the  9800,  and  thereby  released  defends 
ant  from  the  payment  thereof.  The  anawer 
admits  that  Wolf  was  to  give  lisndis  a  mort- 
gage on  the  flxturea  for  the  invoice  price 
tiiereo^  and  states  tiiat  the  luToiae  had  not 
been  completed  when  the  suit  was  broi^ht. 
and  that  he  requested  Landis  to  complete  the 
■ame  before  bringing  the  suit;  alleges  that 
when  Landla  left  tax  Cerro  Gtordo  he  gave 
bis  k^  to  his  clerk,  Foster,  and  told  him 
that  when  Wolf  brought  the  deed  to  him 
Foeta  should  deliver  to  Wolf  the  stock  of 
goods,  the  keys,  and  all  the  money  recelrad 
alnce  March  9tb.  The  answer  stetea  that 
Wolf  delivered  the  deed  to  Foster,  and  Fos- 
ter delivered  to  Wolf  flie  k^  and  poeseeslon 
of  the  atock  of  goods;  that  he  unis  In  con- 
tinuous possession  of  the  same  when  the  suit 
ma  brought;  that  he  (Wolf)  was  at  that 
dme  the  owner  of  the  stock;  that  the  deed 


left  with  Foster  «aa  a  qnltelalm  dead,  and 
properly  described  tbe  land;  that  he  (Wolf) 
waa  ready  to  pay  tbe  balance  of  the  pur- 
chase price,  if  any  remained  unpaid,  aa  soon 
aa  tiiB  amount  waa  aacertalned.  Uptm  the 
trial  of  tbe  present  salt  npon  the  injunction 
bond  the  bill  in  the  chancery  suit  and  the 
anawer  thereto  were  Introduced  In  evidence. 

John  B.  Edeo,  J.  K.  Martin,  and  B.  J. 
MUler.  for  appellants.  W.  K.  Whitfield  and 
Mills  Bros.,  for  appellee. 

MAOBUDEEt.  J.  (fitta  stating  the  facte). 
Tbe  damages  claimed  by  appellee  In  hla  dec- 
laration ar^  first,  those  alleged  to  have  ac- 
crued to  appellee  dnrtng  the  time  the  injunc- 
tion remained  In  force— that  is  to  say.  about 
eight  months-^upon  the  alleged  ground  that 
ai^Uee  was  prevented  ftom  mercbandlring 
and  making  profit  on  the  atock  of  dry  goods 
In  question,  and  from  carrying  on  hla  buslneBs 
as  a  merchant;  and.  second,  fees  of  Uls  so- 
lictors and  counsel  in  and  about  toe  disso- 
lution of  the  injunction,  alleged  by  appellee 
to  have  been  incurred  and  paid  by  him. 

1.  It  Is  claimed  b;^  appellants  that  the 
coort  below  erred  in  allowing  appellee  any 
damagea  for  Injury  to  his  busing  and  loas 
of  proflto  therein  while  tbe  Injnnction  was  in 
force.  It  is  well  ,8ettied  that  In  such  cases 
damages  which  are  remote,  speculative,  and 
incapable  of  ascertainment  cannot  be  allow- 
ed, but  where,  by  the  Issuance  of  an  injunc- 
tion, a  buainess  Is  unavoidably  suspended, 
and  thereby  injured,  damages  may  be  allow- 
ed. It  may  not  be  possible  to  show  by  dem- 
onstration the  predse  extent  of  such  dam- 
ages, but  proflto  for  a  reasonable  period  next 
preceding  the  time  when  the  Injury  was  in- 
flicted, may  be  token  aa  the  measure  of  such 
damages,  and  as  the  ba^s  of  an  eetimato 
thereof,  leaving  the  other  party  to  ahow  that 
by  d^fresslon  In  trade  or  other  causes  they 
would  have  been  leaa.  Chapman  v.  Klrby, 
40  m.  211;  Greene  v.  Williams,  46  HI.  206; 
Gerard  v.  Gateau,  15  in.  An^  62a  In  tiie 
caae  at  bar  there  was  evidence  tendli^  to 
show  that  tiie  bmdness  of  ai^Uee  was  in- 
jured by  reason  of  the  lasuance  of  tbe  in- 
junction. The  final  decree  of  tbe  oaurt  In 
the  chancery  proceedto'g  for  the  specific  per- 
formance of  the  contract  dismissed  the  bill 
and  dissolved  the  Injunction.  The  dismissal 
of  the  bill  and  the  dissolution  of  the  Injnnc- 
tioa  were  conclusive  that  the  injnnction  was 
vrrongfully  sued  out  Gummlngs  v.  Mngge, 
94  111.  186.  The  only  question,  then,  in  the 
present  caae.  is  as  to  the  extent  to  which  the 
appellee  waa  Injured  by  reason  of  tin  issu- 
snce  of  the  Injunction.  Upon  this  branch  of 
the  caae  no  error  ttf  law  waa  committed 
tbe  trial  court  of  which  the  appellanto  can 
oomplain,  because  tbe  propositions  of  lav 
upon  this  subject  submitted  by  the  appel- 
lanto to  the  court  were  held  to  be  the  law 
in  the  case.  The  trial  court  held  **that  un- 
der tbe  breach  alleged  In  the  declarati<ni  tbar- 
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Blng  that  plaintiff  Inclined  damages  to  his 
business  as  a  merchant,  he  la  not  entitled  to 
lecover  anything  for  anticipated  proflta  In 
caiTTlng  on  his  hnalneas."  The  court  also 
held  for  the  appellants  another  proposition 
of  law  to  the  following  effect,  to  wit:  "That 
plaintiff  cannot  recover  In  this  case  for  pro- 
spectlTe  gains  and  profits  that  might  result 
from  his  business  as  a  merchant,  or  other 
damage  than  that  arising  solely  from  the  Is- 
sue and  service  of  the  Injunction  writ,  and  Its 
effect  upon  his  business  as  a  merbhant:" 

2.  The  evidence  shows  that  when  the  In- 
junction In  the  chancery  case  was  served  up- 
on the  defendant  herein,  the  present  ap- 
pellee, Wolf,  he  employed  two  attorneys  to 
procure  for  him  a  dissolution  of  the  Injunc- 
tion, and  agreed  to  pay  them  ¥500-4250 
apiece.  A  motion  was  made  to  dissolve  the 
Injunction  for  want  of  equity  ^pearlng  upon 
the  face  of  the  bill,  but  tbta  motion  was 
overruled  by  the  court  The  attorneys  em- 
ployed thai  proceeded  to  take  testimony  be- 
fore the  master*  and  a  final  bearing  of  the 
cause  was  had.  The  Injunction  vr&a  not  dis- 
solved until  sutdi  final  hearing,  which  result- 
ed in  the  dismissal  of  the  bllL  This  court 
has  held  In  many  cases  that,  where  counsel 
fees  are  necessarily  Incurred  In  procuring  tbe 
dissolution  of  an  Injunction,  they  may  be  al- 
lowed as  damages,  but  that  wbere  the  In- 
junction Is  merely  ancillary  to  the  inlndpal 
relief  sought  by  the  bill,  and  Its  dlssolntlon 
Is  only  Incidental  to  the  defense  made,  and 
the  counsel  fees  are  Incurred  In  defending 
tbe  suit  generally,  tiiey  cannot  be  assessed 
as  damages.  Walfcer  v.  Prltehard,  135  III. 
108,  25,  N.  E.  578,  11  L.  R.  A.  577;  Jevne  & 
Almlnl  V.  Osgood.  57  111.  340:  Elder  v.  Sabin, 
66  111.  126;  Alexander  v.  Oolcord,  86  111.  S23; 
Blalr  T.  Reading.  99  III.  600;  MUllgan  v.  Nel- 
son, 188  111.  188.  68  N.  B.  93&  In  the  latter 
'  case  of  MllHgan  v.  Nelson,  supra,  we  said: 
"It  Is  well  setiled  In  this  state  that  on  sug- 
gestions damages  will  not  be  allowed  for 
services  rendered  In  the  general  defense  of 
the  suit,  but  only  such  as  have  been  Incurred 
for  the  purpose  of  gettlng  rld  of  an  Injunction 
on  a  motion  to  dissolve,  and  not  upon  final 
henrtng."  In  Jevne  v.  Osgood,  supra.  It  was 
said;  "It  [the  statute]  was  only  Intended  to 
reimburse  the  defendant  for  moneys  which 
he  has  paid,  or  for  which  he  has  become 
liable,  on  tbe  motion  to  dissolve."  In  Elder 
V,  Babln,  Buiffa,  it  was  said:  *The  statute 
only  allows  tne  assessment  of  damages  sus- 
tained by  reason  of  Improperly  suing  out  the 
Injunction,  and  the  damages  must  be  con- 
fined alone  to  that  ground.  The  charge  for 
lawyer's  fees  conld  only  ext«id  to  tbe  motion 
to  dissolve  tbe  Injunction."  In  Blalr  v.  Readr 
Ing,  supra,  we  said:  'The  propriety  of  suing 
out  tbe  injunctlim  was  never  called  np  or 
considered  by  the  court  until  the  case  was 
finally  considered  on  Its  merits.  Hence  the 
extra  expense  of  a  separate  hearing  of  a 
motion  to  dissolve  was  not  Incurred,'*  In 
the  case  at  bar  the  cause  came  on  fOr  a 


final  bearing  after  testimony  waa  taken  and 
tbe  r^rt  thereon  had  been  made  by  the 
master  to  the  court  Up<m  such  final  bear- 
ing, the  court  beard  evldaice,  and  considered 
tbe  question  whetbur  tbe  complainant  In  the 
bill  was  entitled  to  a  qiedflc  performance  of 
tbe  contract  or  not  The  main  question  In- 
volved In  the  case  waa  wbetbw  the  defend- 
ant In  the  chancery  suit  had  poformed  the 
contract  for  the  purchase  of  tbe  stock  of 
goods,  80  as  to  be  entitied  to  thMr  posseflslon. 
The  court  held  that  the  complainant  was  not 
entitied  to  the  relief  prayed  for,  and.  In  view 
of  the  Issues  made  by  tiie  bill  and  answer, 
must  have  held  that  the  defendant  had  spe- 
clflcally  performed  the  contract  Incidentally 
to  the  determination  of  the  main  question— 
whether  or  not  there  had  been  a  specific  per- 
fwmance  of  tbe  contract— tbe  court  upon  the 
final  hearing  dissolved  tbe  Injunction.  The 
SOTvices  of  counsd  were  performed,  not  mere- 
ly for  tbe  purpose  ot  securing  a  dissolution 
of  the  Injunction,  but  In  defense  of  tbe  suit 
upon  tbe  charges  set  up  In  the  bilL  Dam- 
ages cannot  be  assessed  for  services  of  coun- 
sel la  thus  making  a  general  defeiae  of  tbe 
suit  As  was  said  In  Jevne  ▼.  Osgood,  supra, 
"To  give  the  statute  such  an  unreasonable 
construction  would  sender  it  an  instrnmeat 
of  great  oppression.'*  In  tts  mlings  upon  tae 
evidence  and  upon  tiie  ivoposittons  of  law 
submitted  to  it  the  trial  court  ignored  tbe 
rule  thus  announced.  It  allowed  as  damages 
9500  as  counsel  fees,  which  were  earned,  not 
mere^  In  procuring  a  dissolution  of  the  in- 
junction, but  also  in  making  a  general  de- 
fense of  tbe  suit  It  Is  tme  that  the  testi- 
mony introduced  on  bdialf  of  appellee  tended 
to  show  that  his  contract  with  his  lawyers 
was  a  contract  to  procure  a  dtesolutlon  of  the 
injunction.  But  the  mere  fact  that  it  was 
called  a  contract  to  procure  a  dissolution  of 
the  Injunction  vronld  not  have  tbe  effect  of 
limiting  the  services  of  the  attorneys  to  se- 
curing that  object  If,  In  fact,  as  the  tes- 
timony shows,  such  WOTlces  were  directed 
to  a  general  defense  of  the  suit  as  well  as 
to  a  dissolution  of  the  injunction.  The  court 
refused  to  permit  evidence  to  be  Introduced 
tor  tbe  purpose  of  showing  how  much  of  the 
services  rendered  were  necessary  to  procure 
a 'dissolution  of  the  Injunction  and  hew  much 
of  such  servlMS  were  rendered  in  the  general 
defense  of  the  suit  The  court  also  refused 
to  bold,  as  the  law  in  the  decision  of  the 
cas^  pn^xMltlons  submitted  to  tbe  court  by 
the  appellants  below  to  the  effect  that  appel- 
lee was  not  entitled  to  recover  for  fees  paid 
or  contracted  to  be  paid  to  bis  counsel  in 
the  chancery  cause  brought  for  a  specific 
performance  and  injunction.  If  the  services 
of  said  counsel  were  directed  to  a  defense 
upon  the  merits  of  tbe  bill,  although  Including 
and  involving  a  dissolution  of  the  Injunction. 
Tbe  court  also  refused  to  hold  as  law  a 
proposition  submitted  by  the  appellants  to 
the  following  eflwt:  "Tho  court  holds  tiie 
law  to  be  that  whoi  a  claim  for  attorney^ 
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ttm  iM  sMdCb  and  thb  vridence  does  not  dls- 
ekne  how  mccb  fees  sn  tncmred  or  paid 
on  a  motloD  to  dfasolve  the  Injunctloii.  hut 
doe*  dliKlose  that  9500  was  paid  upon  a  mo- 
tion to  dlssolTe  and  upon  a  final  bearing  to- 
sethn,  then  the  [dalntlff  cannot  recover  for 
attorney^  fees."  We  are  of  the  opinion  that 
the  conrt  erred  In  this  regard.  Where  the 
eridence  makes  no  discrimination  between 
•errlces  rendered  In  the  case  generally  and 
BetvUM  which  were  strictly  necessary  to  pnh 
cere  a  dissolution  of  the  Injmictlon,  there  is  no 
eyldence  upon  which  the  assessment  of  dam- 
ages can  be  based,  and  therefore  the  allow- 
ance of  damages  In  such  case  cannot  be  sus- 
tained. Lambert  r.  Alcorn,  144  III.  813.  S3 
N.  &  63,  21  L.  R.  A.  ell. 

We  concur  In  what  la  said  by  the  Appel- 
late Court  In  Its  opinion  deciding  thto  case 
as  to  the  sustaining  by  the  trial  court  of  a' 
dsmvrxeg  to  the  amended  slxQi  and  seventh 
pleas.  In  such  opinion  It  Is  said:  "By  these 
pleas  It  was  sought  to  relieve  appellants  from 
all  liability  under  the  Injunction  bond,  except 
nominal  damages,  because  appellee  began 
suit  In  attachment  against  Landls,  and  bad 
the  attatdiment  writ  levied  upon  the  goods 
after  the  service  of  the  Injunction  writ 
*  *  *  The  scope  of  the  Injunction  writ 
was  to  restratn  appellee  from  aelllng  the 
goods  under  an  ass»ted  right  by  purchase. 
It  had  no  reference  to  an  enforcement  of  any 
right  which  be  might  have  had  against  Lan- 
dls as  a  creditor.  He  was  by  the  Injunction 
left  tne  to  exercise  by  attachment,  as  cred< 
Itor,  any  right  which  any  other  creditor  might 
exercise;  7he  suing  out  of  the  attachment 
writ  therefore  mis  not  In  violation  of  the 
Injunction,  •  •  •  The  pleas  iwesent  no 
bar  to  the  recovery  of  damages." 

For  the  error  committed  by  the  trial  court 
In  allowinc  counsel  fees  as  part  of  Ihe  dam- 
ages the  Judgments  of  the  appellate  and 
county  courts  are  reversed,  and  the  cause  Is 
remanded  to  the  county  court  for  further  pro- 
ceedings In  accordance  with  the  views  here- 
Ib  expressed. 

Reversed  and  remanded. 


<KN  111.  Z14> 

LANDT  et  a),  v.  McCULLOUGH. 
(Supreme  Coart  of  Illinois.   Dec.  16,  1903.) 

LANDLORD  AND  TENANT— ACTION  ON  LEASIG— 
LEA8B  IN  BVIDENCB-ALTBRATIONS-HATB- 
BIAUTT— EXPLANATION  —  VARIAHCB  —  NEW 
TRIAL— MOTION. 

1.  In  an  action  tor  rent,  the  lease  Introduced 
in  evidence  by  plaintiff  originally  provided  that 
the  lessor  should  have  the  right  to  purchase  im- 

Jirovements  at  the  termination  of  the  lease,  anf 
t  was  provided  that  the  valuation  of  the  Im- 
provenients  should  be  determined  by  each  pat^ 
tjr  choosing  a  real  estate  dealer  to  fix  it,  hut 
there  had  been  Interlined  between  the  word 
''estate**  and  the  word  "dealer"  the  words 
**ownet  or."  It  originally  provided  that  it 
should  be  eufflcient  service  of  demand,  for  the 
pnrpose  of  terminating  the  lease,  to  leave  a  copy 
with  the  lessee,  but  a  clause  had  been  inserted 
antborixtng  notice  by  pnhlicatinn.  A  typewrit- 
ten page  had  been  Inserted,  different  In  appear- 
■aee  from  the  rest  of  the  instrument,  having 


reference  to  the  right  of  the  leswir  to  purchase 
the  improvements,  providing  for  an  exteasioa 
of  the  lease,  and  providing  that  It  should  not 
bo  assigned  during  the  first  25  ynrs  without 
the  consent  of  the  lessor.  The  lease  also  ori^ 
inaliy  provided  that  at  the  expiration  of  its 
term,  or  at  Its  termination  by  forfeiture  or 
otherwise,  the  lessee  "will  yield  op  said  de- 
mised premises  in  good  condition  togetlier  with 
all  the  buildincs  and  Improvements  thereon." 
But  the  words  ^together  with  all  the  buildings 
and  improvements  thereon"  were  erased.  Held, 
that  the  alterations,  etc.,  were  material,  and  it 
was  error  to  admit  the  lease  in  evidence  with- 
out requiring  the  lessor  to  en)Iain  them. 

2.  In  an  action  on  a  lease  the  declaration  al- 
leged, in  hsec  verba,  an  unsigned  and  unac- 
knowledged lease,  but  the  lease  introduced  in 
evidence  purported  to  have  been  executed  by 
the  parties.  Plaintiff  was  given  leave  to  amend 
the  declaration  ao  as  to  prevent  a  variance,  but 
he  failed  to  do  so,  and  the  variance  was  assign- 
ed as  an  error  on  a  motion  for  a  new  trial  and 
on  appeal.  Beld,  that  the  objection  on  the 
'ground  of  variance  was  good  on  appeal. 

8.  Practice  Act,  j  26  (Starr  &  C.  Ann.  St 
1896,  c.  110,  par.  2ii),  gives  the  defendant  the 
right,  where  plaintiff  is  allowed  the  privilege 
of  amending  his  declaration,  to  malie  an  affida- 
vit that  in  consequence  thereof  he  is  unpre- 
pared to  proceed  with  the  trial.  Eeld,  that  de- 
fendant must  state  In  his  affidavit  what  par- 
ticniar  fact  or  facts  he  expects  to  prove. 

4.  A  continaaace  Is  to  be  refused  only  where 
the  court  Is  satisfied  that  a  continuance  is  not 
necessary  after  examining  the  affidavit,  and  It 
was  error  to  refuse  leave  to  present  the  af- 
fidavit, without  reference  to  whether  it  showed 
cause  for  continuance. 

5.  In  an  action  for  rent,  counsel  for  plaia- 
tnr  stated  that  he  had  served  notioe  on  defend- 
ants to  produce  at  the  trial  an  assignment  of 
the  lease  to  defendants,  and  the  consent  of 
plaiotiff  to  such  assignment;  but  defendants 
stated  that  they  did  not  have  the  Instruments, 
and  no  showing  was  made  that  defendants  had 
ever  had  possession  of  them.  Held,  that  It  was 
error  to  admit  secondary  evidence;  possession 
by  defendant  not  having  been  shown,  and  no 
proof  made  of  service  of  notice. 

6.  Where,  In  an  action  for  rent,  the  declara- 
tion alleged  a  written  assi^ment  of  the  lease 
to  defendants,  and  plaintiff,  m  order  to  show  the 
assignment,  introduced  a  bond  sigued  by  de- 
fendants, which,  referring  to  the  lease,  describ- 
ed it  as  '^assigned  by"  S.  to  defendants,  the  re- 
cital was  tnsufflclent  to  so  stain  the  declaration. 

7.  Where,  in  an  action  on  a  lease,  the  decla- 
ration alleged  a  written  assignment  to  defend- 
ants and  a  written  consent  of  plaintiff,  drafts 
of  a  proposed  assignment  of  the  lease  and  of  a 
proposed  consent  did  not  establish  the  auc- 
tion. 

8.  Where  the  written  reasons  on  whidt  a  mo- 
tion for  a  new  trial  are  based  embrace  ob- 
jections to  the  admission  of  evidence,  such  ob- 
jections are  subject  to  review  on  appeal. 

9.  Practice  Act.  I  56  (3  Starr  &  G.  Ann.  St. 
1896,  c.  110,  par.  57).  iffovides  that  a  party 
moving  for  a  new  trial  shall,  before  judgmeaf 
entered,  or  dnring  the  term  that  It  Is  entered, 
file  the  points  In  writing  specifying  the  grounds, 
and  that  judgment  shall  be  stayed  until  the 
motion  can  be  beard.  As  soon  as  the  court  io- 
stmcted  the  jury  to  return  a  verdict  for  plain- 
tiff, defendant  moved  for  a  new  trial,  and  the 
court  refused  to  allow  the  motion  "to  talie  its 
usual  course,"  but  said  be  would  dispose  of  it 
right  away.  Defendant  suggested  as  b  reason 
for  his  motion  that  the  evidence  did  not  en- 
titJe  plaintiff  to  recover.  The  court  said  he 
would  hear  the  reasons,  and  defendant's  coun- 
sel replied  that  he  woald  not  urge  them,  "for 
fear  you  will  grant  it"  After  the  denial  of  the 
motion,  and  at  the  same  term,  defendant  filed 
his  written  reasons.  Eetd,  that  there  was  no 
waiver  bj  defendant  of  hia  right  to  Insist  on  the 
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motion  for  ■  naw  trial,  and  on  the  reasons 

'herefor. 

10,  Where  the  hill  of  exceptions  on  appeal 
fhows  that  a  motion  for  a  new  trial  was  made 
and  overruled,  and  an  exception  talieD,  and  the 
written  reasous  are  properly  filed  and  noticed  in 
the  bill  of  exceptions,  they  are  reviewable  on 
appeal. 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Action  by  James  O.  McCullongh  against 
Oharles  C.  Landt  and  another.  From  a  Judg- 
ment of  tbe  Appellate  Court  (103  III.  App. 
66S)  affirming  a  Judgment  In  favor  of  plalo- 
tur,  defendants  appeal.  Beversed. 

This  1»  an  action  in  assumpsit  commenced 
on  Janoary  18,  1901,  in  tbe  superior  court 
of  Cook  county  by  tbe  appellee  against  tbe 
appellants,  Cbaries  O,  Landt  and  Will  H. 
Moore,  upon  a  lease  dated  March  20,  18S9, 
alleeed  to  have  been  made  by  tbe  appdlee 
to  one  James  M.  Stebbins,  leasing  certain 
premises  therein  described  for  a  term  of  BO 
years  from  tbe  Ist  day  of  May,  1889,  and 
ending  the  SOtb  day  of  April,  1939,  at  an  an- 
nual rental  of  $1,050,  payable  In  equal  quar^ 
terly  Installment!,  of  $202.00  each,  on  the 
Ist  days  of  Angnst,  November,  Febroary,  and 
May  In  each  year  for  tbe  first  16  years.  The 
lease  describes  tbe  premises  therein  leased 
as  being  In  the  town  of  Lake,  In  Cook  coun* 
ty,  and  contains,  among  otber  covenants,  a 
covenant  for  Uie  erection  of  bnildlnga  on 
the  ivemlses  by  tbe  lesseeu  The  declaration 
charges  that  "on  the  20th  day  of  March,  A.  D. 
188B,  the'  plalntur  and  one  James  M.  Steb- 
blns  entered  into  a  certain  Instmment  In 
mitlng,  commonly  called  a  leaser*  and  bear^ 
Ing  date  of  that  day,  a  copy  of  which  is  In 
words  and  figures  as  follows,  to  wit"  The 
dedaration  then  sets  forth  in  hsec  verba  the 
copy  Qt  an  on^ecnted  lease;  that  Is  to  say, 
a  copy,  which  does  not  appear  to  he  signed 
by  tAtber  of  Uie  parties  named  In  the  body  of 
tbe  lease.  The  declaration  furthra-  avers  ^at 
afterwards,  on  October  12,  189%  Stebblas 
assigned,  tranirfened,  conveyed,  and  set  over 
to  the  defendants  below  (the  appellanta  here), 
Landt  and  Moore,  all  his  title,  interest,  claim, 
and  dmnand  In,  nnder,  and  to  said  Instru- 
ment, In  writing,  and  that  the  plaintiff  be- 
low (appellee  here),  McCuUongh,  consented  to 
said  assignment  In  accordance  with  the  terms 
of  said  Instrument  in  writing.  The  declara- 
tion further  sets  forth  that  tbe  defendants 
entered  Into  possession  of  tbe  premises  de- 
scribed in  said  instmment  in  writing,  and 
undertook  and  promised  to  pay  the  plaintiff, 
bis  heirs  or  legal  representatives,  the  yearly 
rent  at  the  times  aforesaid,  and  that  during 
tbe  first  16  years  of  the  term  thereby  grant- 
ed, to  wit,  on  January  17.  1900,  $5,000  of  the 
rent,  accrued  from  the  1st  day  of  November, 
1806,  was  In  arrears  and  unpaid,  "contrary 
to  the  tenor  and  effect  of  the  said  instrument 
in  writing.**  Tbe  defendants  below  filed  a 
plea  of  the  general  Issue,  and  an  afBdavlt 
of  merits  as  to  the  whole  of  appellee's  de- 
mand. 


Tbe  case  was  tried  on  flie.  short-caose 
calendar,  and  at  the  conclusion  of  the  evi- 
dence the  Jury,  by  direction  of  the  court, 
found  a  verdict  for  the  appellee,  McCnllougb, 
and  assessed  bis  damages  at  $3,75a50.  The 
appellants,  Landt  and  Moore,  made  a  motion 
for  a  new  trial,  which  was  overruled.  Judg- 
ment was  entered  upon  the  venllct,  and  an 
appeal  was  prayed  and  allowed  to  the  Appel- 
late Court  The  Appellate  Court  affirmed  the 
judgment  of  tbe  superior  court  of  Cook  coun- 
ty, and  the  present  appeal  is  prmecnted  from 
such  Judgment  of  affirmance. 

The  Judgment  in  this  case,  as  to  the  mate- 
rial parts  thereof.  Is  as  follows:  "Whereupon 
come  the  Jurors,  •  •  •  yfho,  *  •  • 
after  bearing  all  the  evidence  adduced,  say: 
'We,  the  Jiu*y,  find  tbe  Issues  for  the  plain- 
tiff, and  assess  the  plalutilTs  damages  at  the 
sum  of  $3,750.50.'  Whereupon  tbe  defend- 
ants submit  herein  their  motion  fbr  a  new 
trial  in  said  cause.  After  argnmeoto  of  coun- 
sel, and  due  deliberation  by  the  court;  said 
motion  Is  overruled,  and  a  new  trial  denied. 
Therefore  it  Is  considered  by  tlie  court  that 
the  plaintiff  do  have  and  recover  of  and 
from  the  defendanto  his  said  damages  of  $&,• 
'ntO.50.  In  form  as  aforesaid  by  the  jury  as- 
sessed, together  with  his  costs  and  charges 
In  this  behalf  extended,  and  have  execution 
therefor.  Whereupon  the  defendants,  bsvlng 
entered  their  eneptluis  ber^,  psey  an  ap- 
peal,** etc. 

The  UIl  of  exertions  shows  tbe  following: 
"Plaintiff's  Attorney:  •  •  •  The  plalntlfC 
rests^  Defendants'  Attorney:  We  will  rest; 
too.  •  •  •  PIsintars  Attorney:  Now,  if 
the  court  plesse,  I  ask  tbe  court  to  -give  the 
Jury  this  Instructkin,  *  *  *  X  will  waive 
my  opadng.  Defendants  Attorney:  Will 
you  waive  your  speech  entirely?  Platnturs 
Attorney:  Z  will  r^y.  If  there  Is  anything 
necessary,  but  I  do  not  understand  there  la 
anything  to  be  said  to  the  court  or  the  Jnrr. 
Whereupon  the  court  biatrocted  the  Jury  to 
render  a  verdict  In  favor  of  the  plaintiff  for 
tbe  sum  of  $3,087.60.  Defendants'  Attorney: 
If  your  honor  please,  I  'enter  a  motion  for  a 
new  trial,  and  I  suppose  It  will  take  Ito  regu- 
lar course.  Tbe  Court:  I  will  dispose  of  it 
right  .now.  (To  the  Jury)  Ton  goitlemen 
may  go  until  to-morrow  morning  at  ten 
o'clock.  I  will  dispose  of  the  motion  for 
a  new  trial  now.  Defendants  Attorney:  I 
do  not  think  I  care  to  ui^  tbe  reasons  that 
I  have,  on  the  court,  farther  than  to  say 
that  the  evidence  does  not  entitle  them  to  re- 
cover any  verdict  from  th«  state  of  facts. 
The  Court:  Z  will  hear  your  reasons  now. 
Defendants'  Attorney:  I  think  Z  will  not 
urge  my  reasons  for  a  new  trial  upon  the 
court,  for  fear  you  will  grant  it  Plaintiff's 
Attorney:  Then  we  move  for  Judgment  of 
course,  upon  tbe  vwdlct  The  Court:  Zf  tiiat 
is  at]  to  be  said  on  tbe  motton  for  new  trial, 
the  motion  will  be  overmled.  rThen  follow 
a  copy  of  the  lease  introduced  In  evidence, 
togetber  with  a  statement  of  the  acasozes. 
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Interlineatioaa,  and  fnsei-tions  In  the  eame. 
and  also  a  copy  of  an  unsigned  assent  to 
tbe  transfer  of  the  tease  by  Stebblns  to  Landt 
and  Moore,  and  the  unsigned  copy  of  a  trans- 
fer of  the  same,  and  also  a  copy  of  a  bond 
for  $j^000  executed  by  Landt  and  Moore  to 
the  ajniellee.]  Which  was  ail  the  evidence 
Introduced  upon  the  trial  of  the  above-enti- 
tled cause.  And  thereupon  the  court  gave 
to  the  Jury  on  behalf  of  tbe  plaintiff  the  fol- 
Icnrtng  instruction,  to  wit:  The  Jury  are  In- 
Btmcted  that,  under  the  law  and  the  evidence 
In  this  case,  the  plaintiff  la  entitled  to  recov- 
er, and  yon  will  find  the  Issues  for  the  plaln- 
tur,  and  assess  his  damages  at  the  sum  of 
f3,9S7.60:'  to  the  giving  of  which  histmctlon 
tbe  defendants,  by  their  counsel,  then  and 
there  excited.  And  the  defendants,  by  their 
counsel,  then  and  there  asked  the  court  to 
give  the  following  Instruction,  to  wit.  [Then 
follows  an  instruction  asked  by  the  defends 
mutt  below.]  But  tbe  court  refused  to  give 
tbia  Instruction  to  tbe  Jury,  to  which  deci- 
sion of  the  court  In  refusing  to  give  the  same 
to  tbe  Jury  the  defendants,  by  th^r  counsel, 
then  and  there  excited.  And  thereupon  the 
Jury  rendered  a  v«dict  against  the  defend- 
ant! for  the  sum  of  ^JONJSO,  Whereupon 
Uie  dtfendants,  by  their  counsel,  then  and 
these  moved  the  court  to  set  aside  the  ver- 
dict so  rendered  and  grant  a  new  trial  of  tbe 
cause,  and  filed  tbe  following  reaaons  In 
writing  for  tbelr  motion,  to  wit  •  *  • 
And  for  grounds  of  their  motion  the  defend- 
ants show  to  tbe  court  the  following,  to  wit: 
(3)  That  the  said  plaintiff  has  not  made  out 
any  case  mitltUng  him  to  recover  in  said 
cause,  by  the  evidence  submitted  by  him  to 
the  Jury  therein;  (2)  that  the  verdict  of  the 
Jnry  la  not  based  upon  any  evidence  wba^ 
ever  which  entitles  the  mid  plaintiff  to  re- 
cover; (S)  that  tbe  court  erred  in  Instructing 
tlte  Jnry  to  And  for  tbe  plaintiff  In  said 
cause;  <4)  that  the  court  admitted  on  tbe 
trial  imprtver  evidence  on  the  part  of  the 
plaintiff;  (5)  that  the  court  erred  In  refus- 
ing to  0ve  to  tbe  Jury  the  histmctlon  asked 
by  tiie  defendants:  that  tbe  court  erred 
In  admitting  In  evidence  the  lease  on  which 
tbe  said  plalntlfl  relied  for  )ils  recovery,  inas- 
mnch  as  tbere  was  a  variance  between  It 
and  the  lease  declared  upon  In  tbe  dedara- 
tl<»i.  to  which  tbe  attention  of  the  court  was 
Veclflcally  called  at  the  time  the  objection 
WAS  made;  (7)  that  the  court  erred  In  ad- 
mitting in  evidence  the  alleged  assignment  of 
said  leaae,  both  because  the  plaintiff  did  not 
show  himself  compet«it  to  testify  In  refers 
ence  thereto,  and  because  It  appeared  there- 
from that  said  assignment  was  never  execut 
ed  by  tbe  said  James  M.  Stebbtos;  (8>  Out 
tbe  court  erred  In  admitting  In  evidence  the 
alleged  consent  to  such  assignment  on  the 
pert  of  the  said  plaintiff.  Inasmuch  as  It  ap- 
peared thereftom  that  the  same  had  never 
been  executed  by  him;  ffi)  that  tbe  verdict 
of  the  Jnry  la  contrary  to  the  law  and  the 
tTldence  In  tbe  case.   *  •  *  But  tbe  court 


denied  tbe  motion,  and  gave  Judgment  on  the 
v«rdlct  against  the  defendants,  to  which  dec^ 
sion  by  the  court  In  denying  such  motion  tb9 
defendants,  by  their  couDsel,  then  and  there 
excepted/* 

The  amount  of  the  verdict  and  Judgment, 
as  stated  in  the  record  made  up  by  the  clerk, 
Is  (8,750.60,  while  the  amount  of  tbe  verdict 
mentioned  in  the  hill  of  exceptions,  which  the 
Jury  were  instructed  by  the  court  to  render, 
is  93,937.60;  and  the  bill  of  exceptions  states 
that  the  court  gave  judgment  on  the  verdict 
for  tbe  latter  amount 

FoUansbee  &  Follanabee,  for  appellants. 
E.  W.  Adklnson,  for  appel]ee. 

MAGRUDBB,  3.  (after  stating  tbe  facts). 
Upon  the  trial  below,  appellee  Introduced 
only  rnie  witness  (tiie  appellee),  besides  tbe 
documentary  evidence  herein  referred  to, 
and  tibe  an^llanta  Introduced  no  evidence 
whatever. 

1.  Appellee  Introduced  In  evidence  the 
lease  set  out  in  the  declaration.  To  Its  In- 
troduction the  appellants  objected  upon  the 
pound  that  tbere  were  material  wasures, 
interlineations,  changes,  and  alterations  ap- 
parrat  upon  the  face  of  tbe  leaae,  and  that  It 
was  tbe  doty  of  the  appellee  to  explain  these. 
The  objection  vraa  overmled  by  the  trial 
court,  and  the  lease  was  admitted  In  evi- 
dence as  It  was,  vrtthoot  such  explanation. 
The  objection  was  well  taken,  and  should 
bave  been  sustained.  These  alterations  and 
Intollneatlons  and  erasures  In  the  lease  woe 
pointed  out  by  oounsd  for  the  appellants  as 
appearing  upon  the  face  of  the  lease  Its^, 
and,  although  some  of  thnn  may  have  been 
Immaterial,  many  of  them  were  material  al- 
teiatiras.  Interlineations,  and  erasures.  It 
would  extend  this  opinion  to  too  great  a 
length  to  point  out  all  of  these  aIteratlons,era- 
Bures,  and  Interlineations,  but  a  few  of  them 
which  were  material  may  be  noticed.  By  the 
terms  of  the  lease  the  lessee  therein  named, 
8trt>blns,  agreed,  as  .security  for  the  rente 
and  covenanto  therein  contained,  to  erect  and 
complete  upon  the  premises  on  or  before  the 
let  day  of  Hay,  A.  D.  1893,  a  block  of  good 
and  substentlal  three^tory  (at  least)  flrst- 
tH&M  brick  or  stone  buildings,  not  less  than 
five  in  number.  It  was  also  agreed  that  at 
tbe  terminatton  of  the  leasehold  the  lessor 
should  have  a  right  to  purchase  the  build- 
ings and  Improvemente  then  upon  aald  ground 
of  the  lessee,  and,  In  case  the  lessor  and  les- 
see could  not  agree  as  to  purchase  and  sole, 
then  aald  ground  was  to  be  revalued  In  a 
certain  manner  therein  provided.  The  lease, 
as  originally  drawn,  provided  as  follows: 
**The  manner  of  revaluation  shall  be  as  fol- 
lows: Tbe  lessor  and  lessee  shall  each  choose 
a  competent  real  estete  dealer  In  the  dty  of 
Ohicago  to  revalue  said  ground,"  etc.  Be- 
tween the  words,  'Estate'*  and  "dealer," 
there  were  Interilned  the  wwda  **awner  or," 
so  that  after  this  Interlineation  the  leaae 
read  as  follows:  "Tbe  lessm:  and  lessee  shall 
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each  choose  a  competent  real  estate  owner 
or  dealer  In  the  of  Ohlcago  to  reralne 
nid  ground."  The  alteration  here  made  was 
a  material  one»  becanae  tiie  lessor  and  lessee 
were  not  confined.  In  their  choice  of  peraons 
to  make  the  valuation  to  real  estate  dealon, 
but  cotdd  name,  U  tbej  chose,  In  Ueu  tliereof, 
an  owner  of  real  estate.  Again,  provision 
was  made  In  ttie  lease  fbr  serving  notice  or 
demand  upon  the  lessee  for  the  purpose  of 
forfeiting  or  terminating  the  lease  in  case 
of  default  in  its  provisions.  The  lease,  as 
originally  drawn,  provided  that  'it  shall  he 
a  sufficient  service  of  such  demand,  notice, 
or  declaration  to  leave  a  copy  thereof  with 
the  lessee,  with  the  assignee,  of  said  lessee, 
or  any  of  their  legal  representatives."  This 
was  a  requirement  of  personal  notice  of  the 
forfeiture,  and  of  the  othet  matters  referred 
to,  by  leaving  a  copy  with  the  lessee,  etc. 
But  the  lease,  uiwn  its  face,  showed  that  tiie 
ff^lowing  clause  was  inserted  therein,  to  wit: 
'"Or  In  case  such  copy  cannot  be  so  served 
[that  is,  leaving  It  with  said  lessee,  etc.]  to 
give  notice  by  publication  once  each  day  for 
ten  days  In  a  prominent  daily  paper  in  the 
city  of  Ohlcago."  This  was  a  material  alt^ 
atlon,  because  It  gave  the  lessor  the  priv- 
ilege of  giving  to  the  lessee  or  the  assignee 
of  the  lessee  notice  hy  publication.  Instead 
of  personal  notice.  It  also  appears  that  a 
typewritten  page  bad  been  inserted  in  the 
lease,  dflTerent  in  appearance  from  the  rest 
of  the  writing  used  in  said  instrument.  The 
additional  page  so  inserted  had  reference  to 
the  tight  of  the  lessor  to  purchase  the  build- 
ings at  the  t«ininatlon  of  the  lease)  and  to 
the  method  of  revaluing  the  same  In  case  of 
a  disagreement  upon  that  subject  It  also 
provided  for  an  extension  of  the  lease  for  10 
years  longer  at  5  per  cent  upon  the  revalua- 
tion, and  gave  an  adiUtlonal  time  of  8  mcHiiths 
at  the  expiration  of  the  10  years  to  the  les- 
see, in  which  he  was  to  sell  or  remove  the 
buildings  and  Improvements,  eto.  The  addi- 
tional page  also  provided  that  the  lease  was 
not  to  be  assigned  during  ttie  first  25  years 
without  the  consent  of  the  lessor,  ete.  The 
lease  also  provided  that  at  the  expiration  of 
its  term,  or  at  Its  termination  by  forfeiture 
or  otherwise,  the  lessee  **wl]i  yield  up  said 
demised  premises  in  good  condition  together 
with  all  the  buildings  and  Improvements 
thereon."  But  the  words  "togethra  with  all 
the  buildings  and  improvemente  thereon" 
were  erased.  That  these  alterations,  inter- 
lineations, and  erasures  were  material  is  ev- 
ident from  the  fact  that  many  of  them  chan- 
ged the  legal  effect  of  the  instrument  (Kelly 
V.  Trumble,  74  111.  4!^,  and  its  operation, 
and  the  liability  of  the  parties  thereto.  It 
was  therefore  the  duty  of  appellee,  claiming 
the  benefit  of  the  lease  in  which  they  ap- 
peared, to  explain  the  same.  They  were  of 
such  a  character  as,  in  connection  with  the 
other  matters  hereinafter  referred  b),amount- 
ed  to  "suspicious  circumstances,"  as  those 
words  are  used  in  the  decisions  and  text- 


books, and  therefore  the  eourt  shotdd  have 
refused  to  sdmlt  the  Instrument  without  ex* 
planation.  GatUn  Coal  Co.  v.  Lloyd,  180 
III.  888,  54  N.  B.  214,  72  Am.  St  Bep.  216; 
Menitt  t.  Boyden  &  Bon,  191  IlL  1S6,  00  N. 
B.  007.  85  Am.  St.  Bep.  246.  In  Pyle  T,  Ons- 
tatt  82  IlL  209,  Where  a  deed  was  Intro- 
duced showing  interlineations  and  erasures 
up<Hi  its  face,  this  court  said  (page  213): 
"The  liurtrument  when  offered  in  evidence 
being  in  this  condition.  It  clear^  devolved 
upon  anwllants  to  satisfactorily  account  for 
the  interlineations  and  erasures  before  the 
jury  would  be  warranted  In  regarding  it  as 
a  valid  deed." 

2.  The  an>ellant8  upon  the  trial  below  also 
objected  to  the  introduction  of  the  lease  upon 
the  ground  (Ht  a  variance  between  the  allega- 
tion In  lefermee  thereto  contained  in  the 
declaration  and  the  proof  offered  In  support 
of  the  allegation.  The  declaration  set  forth 
in  hsec  verba  an  unsigned  and  unacknowl- 
edged lease,  while  the  lease  Introduced  in  evi- 
dence appeared  to  be  executed  by  the  parties 
thereto.  The  court  at  once  sustained  this 
objection,  and  gave  leave  to  tbe  appellee  to 
amend  by  making  the  allegation  in  the  dec- 
laration correspond  to  the  proof  introduced; 
but  although  leave  was  given  to  amend,  no 
amendment  was  made  to  obviate  the  vari- 
ance. City  of  Chicago  v.  Mocwe,  189  111.  201, 
28  K.  B.  1071.  As  Is  said  by  the  Appellate 
Court  in  their  opinion,  "this  also  was  error, 
12ie  variance  being  a  material  one."  lu  Wis- 
consin Central  Railroad  Go.  v.  Wleczor^  ISl 
111.  B79,  38  N.  B.  678.  we  said  (page  SS3,  151 
III.,  page  679,  88  N.  B.):  "If  a  party  for  any 
reason  disregards  the  leave  given  by  the  trial 
court  to  amend  his  pleading  so  as  to  make  It 
cotrespond  with  the  proofs,  and  omits,  with- 
out justifiable  cause,  the  due  Incorporation 
into  the  record  of  the  amendment  pursuant 
to  the  leave,  this  court  sua  sponte,  has  no 
authority  to  carry  out  13ie  leave,  make  his 
amendment  for  Urn,  Interpolate  It  Into  the 
record,  and  thereby  save  him  harmless  of  er- 
ror assigned.  After  obtaining  such  leave,  the 
plaintiff  was  in  no  wise  obliged  to  exercise 
the  prlvil^e  given  and  make  the  amend- 
ment; and,  until  the  amendment  was  in  fact 
made,  the  declaration  In  alt  respects  remain- 
ed the  same  as  though  no  leave  to  amend  It 
had  been  given."  Again,  In  Slnshelmer  v. 
Skinner  Mfg.  Co.,  166  lU.  116,  46  N.  B.  262. 
it  was  held  that  a  mere  permission  by  the 
court  to  amend  does  not  of  itself  amount  to 
an  amendment  The  objection  In  regard  to 
this  variance  Is  not  made  for  the  first  time  in 
this  court  but  was  made  In  the  court  below, 
and  was  assigned  as  one  of  the  reasons  for 
grantltig  a  new  trial,  and  Is  assigned  as  one 
of  the  errors  In  this  record.  In  this  connec- 
tion it  Is  to  be  observed  that  when  the  trial 
court  gave  leave  to  the  appellee  to  amend  its 
declaration,  the  counsel  for  appellants  asked 
for  time  to  file  an  affidavit  for  a  continuance. 
This  application  was  overruled  at  once.  Sec- 
tion %  of  the  practice  act  (Starr  ft  O. 
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»*..  VSM,  c.  110,  par.  2S)  gives  tbe  defendant 
In  lucb  ease,  where  the  plaintiff  Is  allowed 
tbe  privilege  of  amending,  the  rlgbt  to  make 
an  afttdavit  that  In  consequence  thereof  the 
defendant  Is  nnprepared  to  proceed  with  tbe 
trial  of  tbe  cause.  It  la  true  that  the  de- 
fendant must  stute  In  his  affidavit  what  par- 
ticular fact  or  facts  he  expects  to  prove,  and 
tbe  court,  If  satisfied  that  tbe  evidence  ex- 
pected to  be  procured  at  tbe  next  term  would 
not  be  material,  may  refuse  a  continuance  of 
the  cause.  But  as  we  understand  the  stat- 
ute, tbe  court  only  refuses  such  continuance 
after  being  satisfied,  from  an  examination  of 
the  affidavit  presented  that  such  continuance 
cannot  be  properly  granted.  Here,  bowevtar, 
leave  to  present  tbe  affidavit,  without  refer- 
ence to  the  question  whether  it  showed  good 
cause  for  continuance,  or  not,  on  account  of 
tbe  amendment,  was  refused. 

3.  The  appellee  upon  the  trial  below  pro- 
posed to  introduce  In  evidence  certain  docu- 
ments showing  an  assignment  of  the  lease 
and  of  the  leasehold  term  by  the  lessee,  Steb- 
blns,  to  tbe  pr^ent  appellants,  and  also 
showing  the  written  consent  of  the  appellee, 
as  lessor,  to  snch  assignment  by  Stebbins  to 
appellants;  but  the  appellee  did  not  have  In 
his  possession  tbe  original  instruments,  and 
proposed  to  offer  secondary  proof  thereof. 
Upon  this  subject  we  concur  In  wbnt  Is  said 
In  relation  thereto  by  the  Appellate  Court  in 
tbelr  opinion,  as  follows:  "In  the  further 
process  of  tbe  trial,  appellee's  counsel  stated 
to  the  court  that  he  had  served  notice  upon 
appellants'  counsel  to  produce  at  the  trial 
two  certain  Instruments,  or  he  would  offer 
secondary  evidence  of  the  same.  Appellee's 
counsel  then  asked  appellants'  counsel  if  be 
had  said  instruments,  to  which  appellants' 
counsel  and  also  appellants  themselves  stated 
that  they  did  not  have  tbe  Instruments  called 
for.  Wbereupon,  against  tbe  objection  of  ap- 
pellants' counsel,  tbe  court  permitted  oral 
evidence  tending  to  establish  an  assignment 
In  writing  of  the  lease  offered  in  evidence, 
and  a  written  consent  by  tbe  lessor  to  such 
assignment.  The  court  also,  against  objec- 
tion of  appellants'  counsel,  permitted  in  evi- 
dence purported  copies  of  tbe  same.  To  all 
these  rulings  of  tbe  court,  exceptions  were 
duty  preserved.  The  rulings  were,  in  our 
opinion,  erroneous,  in  that  there  was  no 
showing,  beyond  tbe  mere  statement  of  coun- 
sel, that  any  notice  had  ever  been  served  up- 
on appellants  or  their  counsel  to  produce  the 
original  documents,  purported  copies  of  which 
were  admitted  In  evidence;  nor  was  there 
any  showing  that  appellants,  or  either  of 
them,  ever  bad  In  their  possession  or  control 
tbe  alleged  assignment  of  tbe  lease,  or  the 
alleged  written  consent  tbereto.  Matteson  v. 
Noyes,  25  111.  591;  Bisbop  v.  American  Pre> 
•ervere'  Co.,  157  111.  284  [41  N.  E.  765,  48 
Am.  Bt  Rep.  317];  1  Greenleaf  on  Evidence, 
I  560;  1  Jones  on  Evidence,  8  218,  For  ap- 
pellee It  is  claimed  that  a  certain  bond  otTer- 
«d  In  evidence,  algned  by  appellants.  Inde- 


pendent of  the  evidence  above  objected  to, 
shows  that  tbe  lease  sued  on  was  assigned 
by  -the  lessee,  Stebbins,  to  ap]>el)ants,  but  we 
think  tbe  contention  is  untenable.  The  re- 
cital In  the  bond  referred  to  states  that  the 
lease  (describing  It),  was  'assigned  by  said 
Stebbins  to  said  Landt  and  Moore,'  but  it 
falls  to  show  whether  the  as^gnment  was  In 
writing.  The  allegation  of  the  declaration 
la  that  the  assignment  was  In  . writing,  and 
consequently  this  proof  would  be  Insufficient 
to  sustain  the  declaration."  In  this  connec- 
tion it  Is  to  be  observed  that  the  allegations 
of  tbe  declaration  and  the  proof  offered  on 
tbe  part  of  appellee  are  to  the  effect  that  the 
latter  claimed  rent  for  the  premises  by  virtue 
of  a  written  assignment,  and  also  by  virtue 
of  a  written  consent  to  that  assignment 
But  tbe  record  shows  that  what  appellee 
termed  a  written  assignment  of  the  lease, 
and  a  written  consent  to  the  assignment  of 
the  lease  by  the  lessor,  were  neither  signed 
nor  acknowledged  by  the  lessee,  Stebbins, 
nor  by  the  lessor,  McCuIlough.  Drafts  of  a 
proposed  assignment  of  a  lease  by  the  lessee, 
and  of  a  proposed  consent  to  such  assignment 
by  tbe  lessor,  did  not  establish  tbe  allegation 
of  tbe  declaration  as  to  a  written  assignment 
and  a  written  content.  As  we  understaud 
the  record,  it  was  not  established  by  the  evi- 
dence that  there  was  a  parol  assignment  of 
tbe  lease  in  question  by  Stebbins  to  the  ap- 
pellants, followed  by  their  possession,  nor 
that  the  appellants  entered  into  possession  in 
pursuance  of  the  unsigned  draft  of  tbe  as- 
signment. 

4.  But  it  is  said  that  all  the  errors  com- 
mitted by  the  trial  court  were  waived  by 
the  appellants,  and  this  alleged  waiver  is 
based  upon  the  alleged  failure  of  counsel  for 
appellants  to  press  upon  tbe  attention  of  the 
court  his  reasons  for  a  new  trial.  The  bill 
of  exceptions,  as  quoted  In  tbe  statement 
preceding  tliis  opinion,  shows  that  counsel 
for  appellants  made  a  motion  for  a  new  trial, 
and  that  he  filed  in  writing  the  reasons  upon 
which  he  bailed  his  motion  for  a  new  trial. 
The  bill  of  exceptions  shows  that  the  court 
overruled  tbe  motion  for  a  new  trial,  and 
that  appellants  excepted  to  the  decision  of 
tbe  court  in  overruling  tbe  motion.  The 
written  reasons  upon  which  the  motion  for 
a  new  trial  was  based,  as  set  forth  in  tbe 
statement  preceding  tbls  opinion,  are  suffi- 
cient to  embrace  tbe  objections  by  the  ap- 
pellants to  the  admission  of  evidence,  as  here- 
inbefore Indicated.  Under  tbese  circumstan- 
ces this  court  has  a  right  to  consider  whetb» 
or  not  tbe  objections  so  made  were  valid. 
Chicago,  Paducah  &  Memphis  Railroad  Co. 
V.  OofI,  158  111.  463,  41  N,  E.  1112;  Ottawa, 
Oswego  &  Fox  River  Valley  Railroad  Co.  v, 
McMath,  91  111.  104;  Firemen's  Ins,  Co.  v. 
Peck.  126  111.  498,  18  N.  &  752;  Illinois 
Central  Rallrood  Co.  v,  O'Keefe,  154  III.  508, 
89  X.  E.  606.  We  have  held  that  where  a 
plaintiff  in  error  or  appellant  has  filed  cer 
tain  polnta  in  writins,  particularly  specify- 
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Ins  grounds  of  his  motion  for  a  new  trlali 
be  will  be  confined  In  the  Appellate  Oonrt  to 
the  reasons  wedfled  in  the  court  below,  and 
will  be  held  to  have  waived  all  eaoaes  for  a 
new  txlal  not  set  forth  In  his  written  grounds. 
Ottawa.  Oswego  &  Fox  Btver  Valley  RaU- 
road  Co.  T.  HcMath,  91  lU.  IM;  OonsoUdated 
Coal  Co.  T.  Bchaeter,  135  Ul.  210.  26  N.  B. 
788:  Hints  r.  Oraupner,  188  UL  158,  27  N. 
B.  985;  Breww  Brewhig  Oow  t.  Boddle,  162 
III.  3M,  44  N.  B.  819;  West  Chicago  Street 
Ballroad  Co.  v.  Krneger,  168  111.  686,  48  N. 
B.  442;  Bromley  r.  People,  150  UL  297,  37 
N.  B.  209.  In  view  of  what  has  been  said, 
it  cannot  be  claimed  that  the  appellants  h»e 
waived  the  causes  for  a  new  trial  embraced 
In  the  objections  above  mentioned  npon  any 
such  ground  as  that  such  causes  wexe  not 
set  forth  In  thehr  written-  reasoiu  for  a  new 
triaL  They  were  so  set  forth  tberedn.  The 
rule  that  a  par^  will  be  considered  to  have 
waived  all  points  not  contained  In  his  wrlt^ 
motion  implies  the  converse  of  the  rule, 
namely,  that  he  has  not  waived  any  points 
which  are  cootolned  therein.  The  statute 
provides  that  "if  either  party  may  wish  to 
except  to  the  verdict,  or,  for  other  causes, 
to  move  for  a  new  trial,  or  In  arrest  of  judg- 
ment he  shall,  before  final  judgment  he  en- 
tered, or  during  the  term  It  is  entered,  by 
himself  or  counsel,  file  the  points  In  writing, 
particularly  specifying  the  grounds  of  such 
motion,  and  final  judgment  ahall  thereupon 
be  stayed  until  such  motion  can  be  beard 
by  the  court"  Practice  Act,  |  50  (3  Starr  & 
O.  Ann.  St.  18S6  (2d  Ed.)  p.  3054.  c.  110,  par. 
57.  In  the  case  at  bar  the  points  In  writing 
were  certainly  filed  during  thd  term,  wheth- 
er they  were  filed  on  April  22,  1001,  or  on 
April  24,  1901,  because  the  April  term  of  the 
superior  court  extended  through  the  whole 
of  the  month  of  ApriL  We  are  inclined  to 
think  that  the  points  in  writing  were  filed  on 
April  24,  1901,  because  the  file  mark  indicat- 
ed that  such  was  the  date  of  the  filing,  and 
because,  when  counsel  for  appellants,  on 
April  22,  1901,  entered  his  motion  for  a  new 
trial,  he  said,  "Z  suppose  It  will  take  Its 
regular  coune."  Its  regular  course  would 
be  the  filing  of  his  ptdnts  In  writing  at  any 
time  during  the  term  when  the  judgment 
was  entered.  As  the  cause  was  tried  on  the 
short-cause  calendar,  the  trial  lasted  but  a 
short  time,  and  probably  not  longer  than  an 
hour.  It  Is  impossible  to  suppose  that  the 
Dine  written  reasons  In  support  of  the  mo- 
tion for  a  new  trial  were  prepared  and  sub- 
mitted to  the  court  on  April  22,  1901,  when 
the  motion  was  summarily  disposed  of  b; 
the  court 

It  Is  said  that  counsel  for  appellants  waiv- 
ed his  right  to  insist  upon  his  motion  for  new 
trial,  or  upon  the  written  reasons  filed  in  sup- 
port of  the  motion,  because,  when  the  court 
said,  "I  will  hear  your  reasons  now,"  coun- 
sel for  appellants  replied.  "I  think  I  will  not 
urge  my  reasons  for  a  new  trial  on  the  coui*t 
for  fear  yon  will  grant  It"   This  language, 


counsel  states,  was  used  by  hhn  In  a  stucas- 
tlc  or  humorous  way,  by  reason  of  the  fact 
tiiat  the  court  had  already,  within  the  hour 
during  which  the  trial  lasted,  overruled  per- 
emptorily every  objection  whleh  he  made  to 
the  evidence  introduced  by  the  appellee.  The 
language  was  not  respectful  to  the  court  but. 
taking  all  the  statomento  In  the  hill  of  exe^ 
ttons  together,  we  do  not  tiiink  that  counsel 
tor  appelUints  can  be  charged  with  the  In- 
tention of  waiving  his  right  to  baiat  upon 
his  reasons  for  a  new  IriaL  As  soon  as  the 
court  instructed  the  jury  to  return  their  ver- 
dict in  fav«  of  the  plaintiff,  counsd  for  ap- 
pellants entered  his  motirai  tat  a  new  triaL 
The  court  refused  to  allow  the  motion  to 
take  the  usual  course,  and  expressed  an  In- 
tention to  dispose  of  It  right  away.  Counsel 
had  no  time  to  prepare  the  written  reasons 
In  support  of  bis  motion  for  a  new  trial  at 
that  time,  but  did  suggest  to  tiie  court  one 
of  those  reasons,  namely.  *^hat  tiie  evidence 
doea  not  entitle  them  to  recover  any  vor- 
dict  from  the  statement  of  facts."  If  what 
occurred  In  court,  as  between  the  court  and 
counsel  for  appellants,  on  April  22,  1901.  Is  to 
be  considered  as  literally  correct  then  it 
would  appear  that  the  motion  for  a  new  trial 
was  made  and  overruled  by  the  court  before 
the  jury  rettuned  their  verdict  into  coort 
The  statement  Is,  "whereupon  the  court  In- 
structed the  jury  to  render  a  verdict  in  fa- 
VOT  of  the  plaintiff  for  the  sum  of  93,937.50." 
But  th««  is  no  stotemcnt  that  the  jury  did 
return  their  verdict  Into  court  there  and  then, 
on  April  22,  1001.   The  statement  that  the 
jury  rendered  their  verdict  against  the  de- 
fendants Is  made  In  that  part  of  the  bill  of 
exceptions  which  relates  to  wfast  occurred 
sutKequently,  on  April  24,  1901.   It  also  ai>- 
pears  that  appellants  asked  an  tostmction  to 
the  jury,  which  was  refused  by  the  court 
The  asking  for  this  instruction,  and  Ite  re- 
fusal by  the  court  are  matters  which  are 
set  forth  in  that  part  of  the  bill  of  exceptions 
relating  to  what  occurred  on  April  24,  1901. 
and  not  In  that  part  which  relates  to  the  oc- 
currences of  April  22,  1001.    It  surely  f»n- 
not  be  true  that  the  court  overruled  the  mo- 
tion for  a  new  trial  before  the  jury  returned 
their  verdict  and  before  the  instructions 
asked  for  were  disposed  of.  It  senna  to  be 
clear  that  the  part  of  the  bill  of  exceptions 
which  refers  to  the  transactions  taking  place 
on  April  22,  1001,  must  he  read  In  connec- 
tion with  the  part  of  the  bill  of  exertions 
which  relates  to  the  filing  of  the  written  rea- 
sons In  support  of  the  motion  fcur  new  trial, 
as  appears  in  that  part  of  the  bill  of  excep- 
tions relating  to  transactions  occurring  on 
April  24,  1901.  In  other  words,  the  two  parts 
of  the  bill  of  exceptions  supplement  eacti 
other,  and  must  be  read  together.   When  so 
read,  we  are  unable  to  see  that  there  was  any 
waiver  by  appellants  of  their  reasons  for  a 
new  trial. 

The  facts  of  the  case  at  bar  seem  to  be 
somewhat  similar  to  the  facte  to  the  case  of 
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Cbicaco,  Fadneab  ft  Mempbte  Railroad  Oo. 
T.  Oofl,  Bqpra.  In  the  latter  cau  it  api>eared 
that  the  wrltton  motion  and  polnta  of  appel- 
lant! for  a  new  trial  were  filed  aftor  tbe 
hearing  thereof,  and  after  the  motion  for  a 
new  trial  was  made  and  pesaed  on  by  the 
court;  bnt  at  the  same  term.  Bo,  here,  as  soon 
as  both  parties  rested,  and  the  court  bad  In- 
■tmctod  the  Jury  to  find  for  the  plaintiff, 
couns^  for  appellants  made  a  motion  for.  a 
new  trial;  and  after  tlie  bearing  of  that  mo- 
tlm,  and  after  it  was  passed  on  toy  the  court, 
eoonael  tor  appelUuts  filed  bis  written  rea- 
sons In  support  of  Ills  motion       new  trial, 
but  he  filed  them  at  the  same  term  at  which 
the  action  of  the  court  passing  upon  the  mo- 
tion fer  new  trial  was  tat»n.   In  the  Goff 
Oaee  the  motion  for  a  new  trial,  as  made«nd 
orerruled,  waa  only  a  rerbal  one,  and  such  la 
tte  fact  here,  so  far  as  what  occurred  on 
April  22.  1901,  Is  concerned.    In  the  Qoff 
OBse  it  was  held  that  the  court  below  com- 
mitted oo  enot  In  refusing  to  strilie  the 
written  reasons  for  a  new  trial  from  the 
files,  because  such  reasons  were  filed  after 
the  Gonrt  had  passed  upon  the  motion  for 
new  triaL   If  It  would  have  been  error  to 
strllce  the  written  reasons  In  support  of  the 
motion  for  a  new  trial  in  tlds  case  from  the 
files,  then  no  error  can  be  predicated  upon  the 
fact  that  here  they  appear  in  the  files,  and  as 
a  part  of  the  bill  of  exceptions.   Belog  prop- 
erly filed,  and  properly  noticed  in  the  bill  of 
exceptions,  they  can  be  considered  by  this 
court.   We  are  therefore  of  the  opinion  that 
there  was  no  waiver  by  appellants  of  their 
rigbt  to  insist  upon  their  motion  for  a  new 
trial,  and  upon  the  written  reasons  therefor. 
Inasmuch  as  the  bill  of  exceptions  shows 
that  a  motion  tor  a  new  trial  was  made  and 
OTerruied,  and  an  exception  was  taken,  the 
court  of  review,  to  which  the  record  is  taken 
on  appeal,  nfay  consider  the  propriety  of  re- 
fusing the  motion  (or  a  new  trial.  Bromley 
r.  People,  supra.    We  think  that  the  court 
erred  in  refusing  to  grant  a  new  trial. 

Accordingly  the  judgments  of  the  Aiqiel- 
late  Oourt  and  of  the  superior  court  of  Cook 
county  are  reversed,  and  the  cause  is  re- 
manded to  the  superior  court  of  Cook  coun- 
ty for  further  proceedings  In  accordance  with 
the  views  bwdn  expressed.  Bereraed  end 
lemanded.  ' 

(ao«  DL  ZH) 

CHICAGO.  P.  ft  ST.  L.  RT.  00.  et  al.  T. 

VACGHN  et  si. 
(Sapr«ine  Court  of  Illluols.   Dec.  16,  1903.) 

PARTmON  —  DBCRBE  —  POSSESSION  BY  THIRD 
PERSON— JUDGMENT  FOR  SURRENDER— LIFE 
ESTATB—CONVBYANCa  BY  LIFE  TENANT— TI- 
TLE OF  PURCHASER— LIMITATIONS  AGAINST 
REMAINDERMEN. 

1.  Where  a  deed  by  the  owner  of  land  reaerv- 
ed  to  himself  the  sole  control,  use,  and  occupa- 
tion of  the  premises,  and  all  tfae  rents  and  prof- 
its thereof,  during  hJs  natural  life,  be  retained  a 
life  ef^tate,  with  remainder  in  the  grantees. 

2.  Where  a  life  tenant  In  land  gave  a  railroad 
a  qaitclaim  deed  to  a  portion  thereof,  the  rail- 
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road  took  no  greatw  Interest  tiian  tiut  of  Its 
grantor. 

3.  The  posseBsion  of  one  claiming  land  under 
a  tenant  for  life  caoiiot  be  adverse  to  the  r^ 
malndemian  dnring  the  szlstMiee  of  the  Ufe  es< 
tate. 

4.  A  deed  creating  a  life  estate  la  the  gran- 
tor, with  remainder  In  fee  to  the  grantees, 
properly  recorded,  was  constmctiTe  notice  to  a 
BubsecLuent  grantee  of  the  life  tenant. 

6.  Where  the  stipulation  of  facts  on  which  a 
case  was  tried  stated  that  a  certain  person  ex* 
ecnted  to  his  wife  a  quitclaim  deed  in  consider- 
ation ot  natural  love  and  affection  and  $1.  with- 
oot  any  statement  that  the  consideration  was 
not  safflcient  or  made  from  any  improper  mo- 
tive, a  subseqaent  contention  that  the  deed 
was  made  merely  for  the  purpose  of  giving  a 
court  of  chancery  jurisdiction  in  partition  pro- 
ceeding was  unavailable. 

6.  Where  a  railroad  company,  claiming  under 
a  deed  from  r  life  tenant  of  land,  went  into 
possession  of  the  same,  it  could  not,  in  a  snit  for 
partition  by  the  remaindermen  after  the  death 
of  the  life  tenant,  be  regarded  as  a  trespasser, 
in  the  absence  of  anything  to  show  that  its  oc- 
cnpation  of  the  land  had  worked  any  injury  to 
the  remainder. 

7.  A  railroad  company  constmcted  its  tracks 
over  a  portion  of  a  piece  of  land,  claiming  an- 
der  a  deed  from  the  life  tenant,  and  after  his 
death  the  two  remaindermen  sued  for  parti- 
tion, field,  that  a  decree  in  pertitioD  directing 
that  the  railroad  company  be  ousted,  and  that 
It  surrender  possession  to  the  remaindermen, 
and  appointing  commissioners  to  matie  parti- 
tion, etc.,  was  erroneous,  since  the  conrt  shoald 
have  waited  until  the  commisuoBers  had  made 
their  report,  or  have  provided  iu  advance  that 
possession  should  be  surrendered  to  the  party 
to  whom  that  portion  of  the  tract  occupi^  by 
the  railroad  should  be  set  apart. 

8.  The  railroad  company  'ahonld  be  jrranted  a 
reasouable  time  within  which  to  condemu  the 
property. 

9.  In  case  of  condemnation  by  the  railroad,  it 
should  not  l>e  required  to  pay  the  owners  of  the 
land  tot  the  ImprovemeDts  that  It  had  placed 
thereon;  it  not  having  entered  on  the  land  as  a 
trespasser. 

Appeal  from  Circuit  Court.  Jersey  County; 
U.  P.  Thompson,  Judge. 

Suit  by  Edward  J.  Vaughn  and  oth^s 
against  the  Chicago,  Peoria  &  SL  Louis  Rail- 
way Company  and  others.  From  a  decree  in 
favor  of  complainants,  defendants  appeal. 
Reversed. 

This  is  a  bill  in  chancery,  Sled  oo  Sep- 
tember 11,  1902,  In  the  circuit  court  of  Jer- 
sey county  by  the  appellee  Edward  J.  Vaughn 
for  the  partition  of  160  acres  of  land,  to  wit, 
the  southwest  quarter  of  section  10.  town- 
ship 8  north,  range  10  west  of  the  third  prin- 
cipal meridian,  in  said  county.  The  defend- 
ants to  the  bill  were  Sarah  J.  Vaughn,  wife 
of  the  complainant,  Edward  J.  Vaughn; 
George  D.  Locke,  holding  a  mortgage  upon 
the  premises  executed  to  him  by  Edward  J, 
Vaughn  and  his  wife;  and  the  appellant  the 
Chicago,  Peoria  &  St  Louis  R&llway  Compa- 
ny of  Illinois.  The  bill  alleged  that  the  com- 
plainant Edward  J.  Vaughn  and  one  of  the 
defendants  below,  Sarah  J.  Vaughn,  were  the 
ownerfi  in  fee,  as  tenants  in  common,  of  the 
160  acres,  and  that  each  owned  an  undl^ 
vlded  half  thereof,  the  share  of  each  being 
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subject  to  an  Inchoate  rigbt  of  dower  of  tlw 
other;  tbat  said  railway  company  was  In 
possession  of  a  part  of  ttae  premises,  using 
and  occupying  tlie  same  as  a  railroad  right 
of  way,  and  claimed  some  Interest  in  the 
strip  of  land  occupied  by  It.  but  had  no  in- 
terest in  or  title  to  the  same,  or  right  to  the 
possession  thereof;  that  complainant  is  de- 
sirous of  a  partition  between  himself  and 
Sarah  J.  Vaughn  according  to  their  respective 
interests,  or,  In  case  the  premises  could  not 
be  dlTlded,  then  the  same  should  l>e  sold,  and 
the  proceeds  divided.  The  bill  prays  that  the 
railway  company  be  declared  to  have  no  In- 
terest In  the  premises,  or  any  part  thereof, 
and  no  right  to  the  possession  and  use  of  the 
same,  and  tbat  It  be  reQOlred  to  surrender 
up  and  deliver  to  the  complainant  and  said 
Sarah  ttae  possession  of  the  strip  or  portion 
of  the  premises  used  and  occupied  by  it;  that 
partitlou  be  ntade,  and.  In  case  it  cannot  be 
made,  that  the  premises  be  aol6,  and  the 
proceeds  divided. 

The  railway  comjiatty  above  named  filed  a 
demurrer  to  the  bill,  which  was  overruled. 
The  railway  company  then  flled  a  separate 
answer,  denying  the  ownersliip  by  Edward 
J.  Vaughn  and  his  wife,  as  ali^d  in  the 
bill;  admitting  its  possession  of  the  portion 
ot  the  premises  used  by  It  as  a  rU;ht  of  way, 
60  feet  wide  on  each  side  of  the  center  line 
of  its  railroad;  and  averring  that  It  was  the 
sole  and  lawful  owner  of  the  said  strip  of 
groui^  occupied  by  it  as  a  right  of  way. 
The  answer  avers  that  Sarah  J.  Vaughn  had 
no  Interest  in  the  premises,  except  an  in- 
choate right  of  dower,  and  that  the  deed  of 
conveyance  to  her  by  her  husband  was  made 
for  the  purpose  of  giving  a  court  of  chancery 
Jurisdiction:  that  the  railway  company  was 
a  corporation  organized  under  the  laws  of 
Illinois  for  the  purpose  of  carrying  on  the 
business  of  a  public  common  carrier,  and  was 
then  engaged  in  such  business;  that  on  Jan- 
uary 11,  1883,  one  Joslab  Vaughn,  the  father 
of  Edward  J.  Vaughn,  executed  a  contract 
with  the  St.  Louis,  Jerseyvllle  ft  Bpringfleld 
Railroad  Company,  by  which  he  agreed  to 
give  said  last-named  company  a  good  deed, 
free  from  all  Incumbrances,  for  a  strip  of 
land  50  feet  wide  on  each  side  of  the  center 
line  of  the  railroad,  os  the  same  might  be 
located  and  constructed  over  the  north  half 
of  said  southwest  quarter;  that  Joslab 
Vaughn  put  the  St.  Louis,  Jerseyvlile  & 
Springfleld  Railroad  Company  in  possession  of 
said  strip,  and  said  company  located  and  con- 
structed its  line  of  railroad  over  said  prem- 
ises in  the  year  1881;  that  the  appellant  and 
its  legal  predecessors  expended  large  sums  of 
money  in  the  construction  and  operation  of 
said  line  of  railroad  over  said  premises;  that 
said  strip  was  part  of  a  main  line  running 
from  Springfield  to  a  point  near  Grafton,  or 
Jersey  Landing,  In  Jersey  county;  that  In 
1881  Edward  J.  Vaughn  had  knowledge  of 
the  construction  of  the  railroad  across  said 
tract,  and  did  not  protest  against  such  use 


until  September  18,  1900^  when  he  demanded 
possession  of  ttie  same,  and  on  the  next  day 
commenced  an  action  at  focclble  detoina 
against  the  railway  company,  In  which  ac- 
tion Judgment  was  rendered  in  the  circidt 
court  in  favor  of  Vaughn  and  against  the 
railroad  company,  but  upon  appeal  to  the 
Appellate  Court  the  Judgment  of  the  drcDit 
court  was  reversed,  etc.;  that  appellant,  the 
Chicago,  Peoria  &  St  Louis  Railway  Compa- 
ny of  Illinois,  Is  tiie  sole  and  real  owner  of 
said  strip  of  land  conveyed  by  Jodah  Vaughn 
to  its  legal  predecessor,  the  St  Loots,  J»aey- 
ville  ft  Springfleld  Railroad  Company,  and 
by  mesne  conveyances  to  apjMllant;  that,  un- 
der said  contract  of  18^,  Joslah  Vaughn  ex- 
ecuted to  the  St  Louis,  Jerseyville  &  Spring- 
fleld Railroad  Company  a  quitclaim  deed  con- 
veying said  strip  of  land,  and  that  the  legal 
predecessors  of  aH>ellant  entered  into  pos- 
session of  ttae  strip  ttaerennder,  and  they  and 
appellant  have  held  ttae  sole  and  exclusive 
possession  therectf  in  good  faith  from  that 
time  until  ttals  suit  in  partition  was  begun; 
and  that  appellant  and  ito  legal  predecessivs 
during  all  the  time  ot  tbeix  possession  of  tha 
sold  strip  have  paid  all  tiie  taxes  assessed 
thereon. 

All  ttae  defendants  below,  except  ttae  .ap- 
pellant company,  were  defaulted,  and  ttae 
cause  was  referred  to  a  master  in  <diancery 
to  teke  proofs;  but  a  stipulation  was  made 
between  the  parties  before  ttae  master  by 
which  all  the  material  facts  were  agreed  to. 

The  court  rendered  a  decree  up<m  tbe  bill, 
answer  of  the  railway  company,  replicatiou 
thereto,  and  report  of  the  master,  which  waa 
approved,  and  therein  found  that  Edward 
J.  and  Sarah  J.  Van^n  were  each  entitled 
to  one-half  of  the  160  acres,  as  t«ianto  In 
common  in  fee  simple,  and  ordered  that  par- 
tition be  made.  The  decree  also  found  that 
the  fee-simple  titie  to  that  part  of  the  prem- 
ises occupied  by  the  appellant  as  a  railway 
company,  being  100  feet  wide^  was  vested 
In  Edward  J.  and  Sarah  J.  Vaughn,  and  tbe 
railway  company  was  thereby  adjmlged  to 
be  ousted  of  tbe  possession  of  said  strip  of 
ground,  and  directed  to  surrender  possession 
thereof  to  Edward  J.  Vaus^n  and  bis  wife 
within  a  period  of  60  d^s  from  the  date  of 
the  decree,  and,  in  d^ult,  that  a  writ  of 
possession  be  Issued  against  ttae  company. 
Tbe  decree  then  proceeds  to  appcdnt  commis- 
sioners to  make  partition. 

Tbos.  F.  Ferns  and  Wilson  &  Warren,  for 
appellants.  H.  W.  Pogue,  for  appellee  EU- 
ward  J.  Vaughn.  Brown,  Wheeler,  Brown  & 
Hay,  for  appellee  Sarah  J.  Vaughn. 

MAORUDBR,  J.  (after  stating  the  facts). 
On  November  11, 1879,  Joslah  Vaughn,  being 
then  the  owner  In  fee  simple  and  In  the  ex- 
clusive possesion  of  the  quarter  section  of 
land  here  sought  to  be  partitioned,  conveyed 
the  same  to  his  two  sons,  Edward  J.  Vsnghn 
and  Charles  A.  Vaughn,  together  with  other 
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lands,  contalDlng  In  all  342  acres,  end  ttie 
■aid  deed  ctmtalned  tbe  following  reserra- 
tion:  "Reserves  to  tbe  said  Joslah  Vaughn 
the  sole  control,  use  and  occupation  of  the 
above-described  premises,  and  all  the  rents 
and  profits  thereof,  during  the  term  of  his 
natural  Ufe."  This  deed  was  recorded  In  the 
recorder's  office  of  Jersey  county  on  the  day 
of  its  date,  to  wit,  November  11.  1878.  Un- 
Questionably,  after  the  execution  and  dellr- 
ery  of  this  deed  Joslah  Vaughn  had  only  a 
life  estate  In  the  property  thereby  conveyed; 
and  his  two  sons,  Charles  A.  Vaughn,  and 
the  appellant,  Edward  J.  Vaughn,  owned  the 
remainder  subject  to  the  life  estate.  Subse- 
quently, on  February  19, 1885,  Josiah  Vaughn 
eiecnted  and  delivered  to  the  St  Louis,  Jer- 
seyvllle  &  Springfleld  Railroad  Company,  the 
original  predecessor  of  the  appellant  rail- 
way rompany,  a  quitclaim  deed  to  the  strip 
of  land  SO  feet  wide  on  each  side  of  the  cen- 
ter line  of  tbe  said  railroad,  as  the  same  was 
located  -and  built  across  the  180  acres  here 
sought  to  be  partitioned.  The  deed  recited 
that  It  "is  executed,  acknowledged  and  de- 
livered by  the  grantor,  and  accepted  by  the 
grantee  therein,  as  a  full  performance  of  the 
covenants  and  agreements  of  the  grantor," 
contained  in  the  bond  or  contract  for  a  deed 
previously  executed. 

By  the  quitclaim  deed  executed  to  It  on 
February  19,  1885,  the  St.'  Louis,  Jerseyvllle 
ft  Springfield  Railroad  Company  took  no  oth- 
er or  greater  interest  In  the  strip  of  land  con- 
veyed to  It  tban  an  Interest  for  the  life  of 
Joslah  Vaughn;  and  the  appellant  company, 
as  the  successor  of  the  St.  Louis,  Jerseyvllle 
ft  Springfield  Railroad  Company,  took  the 
same  interest  held  by  its  predecessor.  The 
defense  made  by  the  appellant  in  this  parti- 
tion proceeding  is  that  under  the  deed  of 
February  19,  1885,  as  claim  and  color  of  ti- 
tie  made  In  good  faith,  It  went  into  posses- 
sion of  the  strip  of  landj  and  has  been  In  pos- 
session thereof  for  more  than  seven  years, 
and  during  that  time  has  paid  all  the  taxes 
legally  assessed  against  the  strip  or  right  of 
way.  There  is  no  dispute  as  to  the  facta  of 
Its  possession  and  payment  of  taxes  during 
seven  years  under  the  quitclaim  deed,  as 
color  of  title.  But  under  the  circumstances 
already  stated,  the  appellant  cannot  make  a 
BQCcessfnl  defense  on  tbe  ground  of  pos- 
session' and  payment  of  taxes  under  section  6 
of  the  limitation  law  (Hurd's  Rev.  St  1901, 
C  83). 

Tbe  possession  of  land  by  a  tenant  for  life 
cannot  be  adverse  to  the  remainderman  or 
reversioner;  and.  If  he  conveys  to  a  third 
person  by  words  purporting  to  pass  tbe  ab- 
solute property,  the  possession  of  the  pur- 
chaser Is  not  during  the  contlnuQuce  of  the 
l\te  estate,  adverse  to  the  remainderman  or 
reversioner.  The  statute  of  limitations  does 
not  run  against  the  remainderman  or  rever- 
sioner until  after  tbe  life  estate  falls  In,  and 
tt  is  only  after  the  latter  event  occurs  that 
tiie  posaesston  will  be  adverse  to  the  re- 


mainderman or  reversioner.  Ite  possession 
of  the  tenant  for  life,  or  his  vendee,  during 
the  continuance  of  the  life  tenancy,  is,  In 
contemplation  of  law,  tbe  possession  of  tbe 
remainderman  or  reversioner.  The  latter 
cannot  during  the  life  of  the  person  for 
whose  life  the  life  estate  la,  bring  an  action 
against  the  person  In  possession  under  sucli 
life  tenancy  to  recover  possession  of  tbe 
premises.  "No  laches  can  be  Imputed  to  one 
who  has  no  remedy  or  right  of  action,  and 
to  hold  tbe  bar  of  the  statute  could  run 
against  the  title  of  a  person  so  clrcumstiinced 
would  be  subversive  of  Justice,  and  would  be 
to  deprive  such  person  of  his  estate  without 
his  day  In  court"  Turner  v.  Haqse,  199  III. 
46i,  65  N.  E.  445;  Mettler  v.  Miller,  129  III. 
630,  22  N.  E.  529;  Rohn  v.  Harris,  130  III. 
525,  22  N.  E.  587;  HIggina  v.  Crosby,  40  III. 
260.  In  other  words,  the  statute  of  limita- 
tions, upon  which  the  appellant  railroad  com- 
pany here  relies,  could  not  run  against  ap- 
pellee Ejdward  J.  Vaughn,  as  remainderman 
or  reversioner,  until  tbe  life  estate  of  his  fa- 
ther, Josiah  Vaughn,  fell  In.  Joslah  Vaughn 
died  July  18, 1900.  Prior  to  that  date  Charles 
A.  Vaughn  and  his  wife  conveyed  by  war- 
ranty deed  their  undivided  Interest  In  th»s 
lands  to  the  appellee  Edward  J.  Vaughn,  tbe 
deed  providing  that  it  was  "subject,  how- 
ever, to  the  rights  end  Interests  (if  any)  dur- 
Ing  the  lifetime  of  Josiah  Vaughn,  Sr.,  of  tbe 
Chicago,  Peoria  and  St  Louis  Railway  Com- 
pany In  and  to  the  right  of  way,  now  used 
and  occupied  by  said  railway  company,  over 
and  across"  the  north  half  of  the  IGO  acres 
sought  to  be  partitioned.  The  possession  of 
tbe  appellant  company  could  not  and  did  not 
become  adverse  to  the  appellee  Edward  J- 
Vaughn  until  the  end  of  the  life  estate,  and 
hence  has  only  been  adverse  since  July  18, 
1900.  In  September,  1900,  the  appellee  Ed- 
ward J,  Vaughn  asserted  his  claim  to  the 
appellant  railway  company  of  title  In  fee  to 
tbe  property  occupied  as  a  right  of  way,  and 
at  the  same  time  the  appellant  company  as- 
serted its  claim  of  title  to  the  said  strip  as  a 
right  of  way. 

It  Is  claimed  on  the  part  of  the  appellant 
company,  that  it  had  no  notice  when  Josiah 
Vaughn  executed  the  contract  In  1881  to  con- 
vey the  strip  of  land  to  appellant's  predeces- 
sor, or  when  subsequently  Joslah  Vaughn  ex- 
ecuted a  deed  to  the  railroad  company  on 
February  19,  1885,  that  .Toslah  Vaughn  was 
not  the  owner  In  fee  of  the  property;  In  other 
words,  that  appellant's  predecessor  had  no 
notice  that  the  Interest  of  Joslah  Vaughn  in 
the  land  was  merely  a  life  interest.  Whether 
the  question  of  notice  is  material  or  not,  it  Is 
not  necessary  here  to  decide.  But  if  it  is 
material,  the  deed  executed  by  Joslah 
Vaughn  to  his  two  sons  on  November  11, 
1879,  was  recorded  on  that  day,  and  wns  up- 
on the  records  when  tbe  railroad  company 
took  Its  contract  and  Its  deed  from  Josinh 
Vaughn.  Therefore  Appellant's  predecessor 
bed  constructive  notice  by  tbe  record  of  tbe 
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nature  ot  Joslab  Vangbn's  Interevt  In  the 
property. 

It  appean  from  the  evidence  that  on  Aor 
gust  8,  IBQS,  the  appellee  Edward  J.  Vaughn 
executed  and  delivered  to  the  appellee  Sarah 
J.  Vaughn,  bis  wife,  a  qnltclalm  deed  con- 
veying to  her  an  undivided  half  of  the  quar- 
ter section  of  land  over  which  the  right  of 
way  runs.  It  la  charged  by  the  appellant 
that  this  deed  was  a  fraud,  and  was  made 
merely  for  the  purpose  of  giving  a  court  of 
chancery  Jurisdiction  In  this  proceeding.  But 
there  is  no  proof  to  sustain  the  charge  thus 
made.  On  the  contrary,  the  stipulation  as  to 
the  facts  .upon  which  the  cause  was  tried 
shows  that  the  appellant  company  abandoned 
its  contention  upon  this  snbject  In  the  six- 
teenth paragraph  of  the  stipulation  It  Is 
agreed  that  on  August  8,  10^  Edward  J. 
Vaughn  executed  to  his  wife  tjils  quitclaim 
deed  for  and  in  consideration  of  natural  love 
and  affection  and  $1,  without  any  statemrait 
that  the  consideration  in  the  deed  was  not 
sufficient,'  and  without  any  statement  that 
the  deed  was  made  for  any  improper  purpose 
or  tnm  any  improper  motive.  Therefore  the 
deed  cannot  be  regarded  as  otherwise  tliaa 
valid.  Danville  Seminary  t.  Mott,  186  UL 
388,  28  N.  B.  54. 

It  is  clear,  fberefore,  from  what  ha«  been 
said,  that  the  decree  of  the  court  below  was 
correct  in  holding  that  appellee  fildward  3. 
Vaughn  and  bis  wife  were  the  owners  In 
fee  of  the  property  sought  to  be  partitioned, 
including  the  strip  of  ground  claimed  by  ap- 
pellant When  Joslab  Vavehn,  the  life  ten- 
ant, under  whom  the  appellant  company  held, 
died,  all  the  title  of  the  appellant  company 
ended,  and  the  fee^dmple  title  was  tested  In 
the  remainderman. 

But  a  more  serious  question  la  presented  In 
regard  to  that  portion  of  the  decree  which  re- 
quires the  appellant  company  to  surrender 
the  possession  of  the  property  to  the  appel- 
lees  Edward  J.  Vaughn  and  his  wife.  A  de- 
cree may  be  made  in  a  partition  proceeding, 
requiring  a  surrender  of  the  possession  to  be 
made  by  a  third  party,  claiming  an  interest 
In  the  premises,  to  the  parties  found  to  be 
the  owners  hereof  as  tenants  in  common. 
Mott  V.  Danville  Seminary,  129  111.  403.  21 
N.  E.  827;  Iberg  v.  Webb,  86  III.  415;  Hen- 
rjchsen  v.  Hodgeo,  67  111.  179;  Gage  v.  Light- 
bum,  9S  UL  248;  Gage  t.  BlBsell,  119  III.  298, 
10  N.  B.  238.  In  Iberg  v.  Webb,  supra  (by 
mlsteke  referred  to  in  Mott  v.  Danville  Sem- 
inary, supra,  as  Oage  v.  Ltehtbum),  "the 
decree  of  the  circuit  court  required  the  de- 
fendants, who  held  under  the  tax  deed, 
which  was  claimed  to  be  a  cloutf  upon  the 
title,  to  surrender  prasesslon  to  the  complain- 
ants, and  allowed  the  defendanto  pothing  for 
the  improvements  they  had  made  upon  the 
premises.  The  decree  was  held  not  to  be 
erroneous  in  these  particulars,  because  the 
defendanto  had  ashed  no  affirmative  relief  in 
respect  of  the  matters  so  complained  of." 
Mott  T.  Danville  Seminary,  supra.   In  the 


ease  at  bar  the  appellant  company  has  claim- 
ed to  lie  the  absolute,  owner  In  fee  of  the 
strip  of  ground  in  qnestion,  and  bas  asked 
no  affirmative  relief  In  ragard  to  Its  Improve- 
ments placed  upon  said  strip  of  groimd.  In 
Smith  V.  Chicago,  Alton  &  St  Louis  Railroad 
Co.,  67  III.  181,  it  was  held  that  ejectment 
will  lie  against  a  railway  corporation  by  the 
owner  tor  land  taken  and  used  by  it  for 
the  purposes  of  Its  mad,  where  the  land 
bas  not  been  condemned  umter  [HnKeedlngs 
instituted  for  that  purpose  in  the  mode  pre- 
scribed by  tiie  Constitution,  and  laws  «!• 
acted  in  conformity  therewith.  Bee,  also, 
Chicago  &  Alton  Railroad  Co.  t.  Smith,  78 
111.  96;  Edwardsville  Railroad  Go.  v.  Sawyer, 
92  111.  377;  Chicago,  St  Louis  ft  Western 
Railroad  Go.  v.  Gates,  120  111.  86,  11  N.  B. 
S27;  Postal  Telegraph  Co.  t.  Eaton,  170  111. 
513.  48  M.  E.  866,  88  L.  &.  A.  722,  62  Am. 
St  ftep.  380. 

In  the  case  at  bar  the  appellant  company 
commenced  no  proceeding  after  tiie  termina- 
tion of  the  life  estate  for  the  condonnation 
of  the  title  owned  by  the  remaindermen  or 
levetsioners.  But  the  railroad  company  can- 
not be  regarded  u  a  treqwaser.  It  went  In- 
to possession  of  the  strip  of  land  occupied  by 
it  under  a  deed  from  the  life  tenant,  and  had 
a  right,  during  the  life  ot  the  life  tenant, 
to  constmct  Ito  railroad  bed  and  lay  ita 
tracks  open  this  strip,  and  operate  ita  road 
tboreon.  There  is  nothlns  to  show  that  snch 
use  and  occupation  by  It  of  the  atrip  in  ques- 
tion .worked  any  injury  to  tiie  InteieBta  of 
the  remaindermen  or  reversioners.  It  was 
intimated  In  Smith  t.  Chicago,  Alton  &  St' 
Louis  Railroad  Co.,  supca,  tiiat,  where  the 
entry  of  the  railroad  onnpany  was  l«eal  aa 
to  the  life  estate,  and  no  ohJecttta  was 
made  to  ita  occiqntlon  by  the  reverslonraa, 
the  railroad  company  wonld  be  entitled  to  a 
notice  to  quit  before  action  brought  There 
Is  no  question,  nnder  the  evidence  in  this 
case,  that  such  notice  was  given,  and  effwta 
were  made  to  induce  the  iu>pellant  cimipany 
to  commence  mademnatlon  proceedings.  The 
owner  of  tbe  land  is  not  bound  to  take  the 
initiative,  so  far  aa  condemnatfon  proceed- 
ings are  concerned,  because  by  the  statute 
tlie  corporation  in  aoch  cases  must  be  the 
actor.  "The  owner  having  no  duty  to  per- 
form, be  Is  passive."  Smith  -v.  Ghicagoi,  Alton 
&  St  Louis  Railroad  Co.,  supra. 

Although  a  court  of  chancery  in  a  parti- 
tion suit  may  make  an  order,  requiring  a  sur- 
render of  the  possession,  and  may  issue  a 
writ  of  poBsesBlon  to  put  such  order  In  force, 
yet  we  think  that  the  portion  of  the  decree 
requiring  the  appellant  company  to  give  up 
the  possession  vras  prematurely  entered.  The 
decree  directa  as  follows:  "And  the  said  de- 
fendant railway  company  is  hereby  adjudged 
to  be  ousted  of  the  posseeslcm  of  the  aforesaid 
strip  of  ground,  and  is  hereby  ordned  and 
directed  to  surrender  possesskHi  thereof  to 
the  complainant  and  defendant  herein  within 
a  period  of  sixty  days  of  this  date,  and  that 
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In  (leCavlt  or  ref naal  to  so  Burrender  poaaes- 
Blod  tberettf,  a  writ  of  possession  issue  by  and 
under  the  authority  ot  this  court,  directing 
the  said  defendant  railway  company  to  sur- 
render posseasion  thereof  in  accordance  with 
the  trarms  of  said  writ."  The  decree  then 
goes  on  to  appoint  commission's,  and  directs 
the  commladoners  to  make  partition  of  the 
ivoperty,  and  proTldes  that  if  the  property 
cannot  be  divided  «lthout  manifest  preja< 
dioe^  ete.,  they  shall  appnUse  the  Talue,  and 
make  a  report  to  tiie  court,  and  that  they 
ahall  go  upon  the  premises,  and  allot  the  ser* 
eral  ^res  to  the  req>ective  parties  entitled 
thereto^  designating  such  staarei  hy  metes 
and  Iwunds,  and  that  they  may  employ  a 
BUrreyor,  ete.  The  inrtltlon  proceeding  Is 
not  ended  the  decree  entered  herdn,  from 
which  the  present  appeal  la  prosecuted.  The 
decree  was  final  in  so  far  as  It  determined  the 
titles  or  tntereets  of  the  parties  In  the  prop- 
er^, but  it  was  not  final  in  the  execution  of 
all  the  steps  required  by  tbe  statute  fOr  the 
partitton  and  division  ct  tlie  pn^rty.  It 
dtrects  tliat  pcnseBidon  t>e  given  to  the  com- 
plainant^ Sdward  J.  Tanghn,  and  bis  wife, 
Sarah  J.  Vaughn;  but  the  commlsslooers  ap- 
potntod  to  partition  the  propaty  noay  divide 
the  100  acres  In  Buch  a  way  aa  to  set  apart 
that  portion  of  the  tract  wha«  the  railroad 
right  way  is  located  to  one  or  the  other 
of  tlww  partiei  alone.  If  the  pwtlon  ot  tbe 
160  acres  over  which  the  rlg^t  of  way  passes, 
la  aet  apart  to  Edward  I*  Vaughn,  then  be  Is 
the  party  In  whoae  favor  the  writ  of  posses- 
sion should  be  iisixed.  It  cotainly  would 
not  be  proper  to  lasne  a  writ  of  possession  to 
pat  Sarah  J.  Vaughn  In  possession  of  tbe 
strip  of  ground  In  question,  if  in  the  partiticm 
there  was  set  apart  to  her  a  portion  of  the 
txact  iqion  which  the  railroad  right  ot  way 
was  not  located. 

In  Kem  v.  Zlnk,  55  III.  449^  which  was  a 
Ull  In  diancery  for  partition,  brought  by  a 
part  of  several  heirs  against  their  coh^rs,  to 
which  a  party  in  possession,  claiming  as  les- 
see of  a  portion  of  the  praniaes,  was  also 
made  s  defwdant,  tt  was  held  to  be  proper, 
upon  the  lease  being  decreed  to  be  void,  and 
the  portion  of  the  premises  so  claimed  under 
tlie  lease  being  asdgned  to  some  ot  the  helra 
who  were  dtfendanta  in  tbe  bill,  to  award  to 
tbe  lattn  writs  of  poasessloa  against  their  co- 
d^^Otidan^  clabnlng  under  the  void  lease; 
and  In  that  casft  it  was  said:  "Tlie  land  was 
tben  partltlaned,  and  two  of  tbe  parties  to 
whom  tho  land  bdd  by  Allison  was  allotted 
took  out  write  of  poasoslui.  There  was  no 
error  In  this.  Tbe  validity  (rf  the  lease  was 
brought  beftse  the  court  by  the  bill  in  be- 
half of  all  the  heirs,  and,  when  the  court  de- 
cided It  to  be  void.  It  was  prc^ver  to  carry 
that  decree  Into  full  effect  by  giving  the  pos- 
session to  whichever  of  the  heirs  the  land 
mlKbt  be  assigned.**  In  the  case  at  bar  there 
was  no  prayer  ta  the  bill  that  the  deed  made 
by  Joslah  Vaughn  to  appellanfs  predecessor 


should  be  reinoved  as  a  cloud  upon  the  title, 
as  being  a  deed  which  by  Ite  terms  conveyed 
tbe  whole  title,  when,  as  a  matter  of  fact, 
tbe  grantor  in  it  owned  only  a  life  estete. 
There  Is  therefore  no  provision  In  the  decree 
here  setting  ulde  any  Instrument  aa  a  cloud 
upon  the  title,  as  the  lease  held  to  be  void 
waa  set  aside  In  Kem  v.  Zlnk,  supra.  But 
it  Is  very  clearly  intlmatedt  if  not  held.  In 
the  latter  case,  that  tbe  writ  of  possession, 
when  Issued,  should  be  Issued  In  favor  of  the 
co-toDant  to  whom  a  particular  part  of  the 
property  has  been  set  off  or  (parted.  In  order 
to  put  him  in  possession  of  his  portion  of  the 
land. 

For  these  reasons;  we  are  of  the  opinion 
that  tbe  provision  of  the  decree  in  regard  to 
tbe  surrender  of  the  possession  was  made  too 
soon,  and  Oiat  tbe  court  should  dtber  have 
waited  until  the  ccHumlssIoners  bad  made 
their  report  before  It  ordered  a  surrender  of 
po8seaalon«  or  Aould  have  provided  in  ad- 
vance that  the  possession  should  be  surren- 
dered to  the  party,  to  whom  that  portion  <tf 
the  tract  should  be  set  apart  on  which  the 
right  of  way  of  the  railroad  company  was 
located.  It  might  be  that  tbe  commisaionerB 
would  repwt  that  the  j^vqpwty  could  not  be 
divided*  and  that  the  same  should  be  soldi 
and  then  tbe  question  would  arise  whether 
the  purchaaw  at  the  sale  would  be  entitled 
to  be  put  In  poseesfllon  of  tbe  property. 

In  additltm  to  what  has  been  said,  couiuel 
for  tbe  appellee  Edward  J.  Vaughn  makes 
the  following  statement  in  hlB  brief:  "Ap- 
pellee Edward  J.  Vaughn  did  not  In  his  bill 
In  tbe  circuit  court,  nor  In  the  argumwit  in 
said  court,  nor  does  he  now,  claim  tbe  im- 
provemente  erected  by  appellant  on  the  strip 
In  controvoi^.  The  circuit  court  held  by  ito 
decree  that  tbe  appellant  was  ousted  of  pos- 
session In  sixty  days  after  the  rendition  of 
the  decree,  which  waa  regarded  as  a  reason- 
able time  to  tbo  railway  company  to  remove 
Ite  Improvemente  or  file  tte  petition  to  con- 
demn. •  •  •  Appellee  Edward  J.  Vaughn 
now  stands  ready  to  adjuat  the  reasimable 
damages  fbr  the  strip  in  oontroveray  by  a 
condemnation  suit"  It  iB  thus  admitted  that 
there  is  no  desire  to  teke  fmu  the  railroad 
company  the  Improvemente  which  It  has  pla- 
ced upon  the  property,  and  whicb  by  die 
terms  of  the  st^ulatlon  between  the  parties 
are  valued  at  96,400.  It  Is  also  admitted  that 
a  condemnation  proceeding  to  determtoe  the 
amount  of  damages  to  be  paU  wUl  not  be  ob- 
jected to.  If  a  condemnation  proceeding  is 
Instituted  for  tiie  purpose  of  taking  the 
ground  embraced  In  the  right  of  way  and 
making  compensation  therefor  to  the  owners, 
the  appellant  conopany  will  not  be  required 
to  pay  the  owners  of  the  land  for  Qie  Im- 
provemmto  so  placed  upon  it  at  ito  own  eir 
peoae.  This  la  so,  for  the  reason  tbat  the 
railroad  company  did  not  enter  upon  the  land 
as  a  trespasser.  In  Chicago  &  Alton  Railroad 
Go.  V.  Goodwin,  111  lU.  27S,  68  Am.  Rep.  622 
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which  wu  a  eondoimatloii  proceeding,  and 
where  a  railroad  company  bad  entered  upon 
land  and  constructed  a  railroad  over  It,  wJtb- 
oat  Injury  to  the  inheritance,  under  a  license 
from  the  tenant  for  life,  It  was  held  that 
there  was  no  trespass  on  the  part  of  the  rail- 
road company,  and  that  the  law  would  not  re- 
quire the  company,  In  seeking  a  coodemna- 
tlon  of  the  land  so  entered  upon  for  a  right  of 
way,  to  pay  the  owner  for  structures  placed 
upon  it  at  its  own  expense  with  a  view  of 
subsequently  acquiring  the  right  of  way; 
and  it  was  also  held  in  that  case  that  such 
entry,  being  originally  lawful,  would  not  sub- 
ject the  railroad  company  so  entering  to 
either  an  action  of  trespass  or  ejectment  on 
ibe  part  of  the  remaindermen.  Certainly  the 
railroad  company  ought  not  to  be  required 
to  take  up  Its  track  located  across  this  quar- 
ter Election,  and  remove  all  its  improTements 
entirely  therefrom,  if  such  a  result  can  be 
In  any  way  avoided,  so  as  to  protect  the  in- 
terests of  appellees,  because  such  action 
would  necessarily  stop  the  operation  of  the 
railroad,  and  cut  Its  right  of  way  in  two. 
When  the  commlstfoners  appointed  to  make 
partition  submit  their  report,  the  court  be- 
low should  then  enter  a  decree  or  an  order 
requiring  the  railroad  company  to  surrender 
the  strip  of  ground  of  which  it  Is  In  posses- 
sion within  ft  reasonable  time,  to  be  fixed  by 
the  court,  unless  within  that  time  it  either 
remores  Its  ImproTements,  or  makes  compen- 
sation to  the  appellees  for  their  property, 
either  by  agreeing  with  them  upon  the  price 
to  be  paid  for  it,  or  by  instituting  a  condem- 
nation proceeding  for  the  purpc»e  of  deter- 
mining the  price  so  to  be  paid.  In  oth» 
words,  the  railroad  company  should  have  a 
reasonable  time  within  which  to  condemn  the 
property  before  It  Is  summarily  ejected  from 
the  possession  thereof.  We  do  not  hold  that 
In  this  partition  proceeding  the  court  of  chan- 
cery should  summon  a  Jury  to  determine  the 
amount  of  compensation  to  be  paid  to  the 
owners,  or  to  adopt  a  proceeding  for  the  con- 
demnation of  the  property  as  a  part  of  this 
proceecllng.  But  the  court  can  easily  so 
frame  Its  order  In  regard  to  the  possession  as 
to  give  the  railroad  company  a  reasonable 
time  for  making  compensation  to  the  owners, 
either  by  negotiation,  or  by  a  separate  pro- 
ceeding for  condemnation,  outside  of  and  In- 
dependent of  the  present  partitloir  proceed- 
ing. 

Our  best  judgment  Is,  and  we  so  order,  that 
that  portion  of  the  decree  of  the  court  below 
which  decides  the  ownership  of  the  property 
here  In  controversy  to  be  in  the  appellees  Ed- 
ward J.  Vaughn  and  his  wife  should  be,  and 
Is  hereby,  affii*med,  but  that  the  portion  of 
the  decree  relating  to  the  surrender  of  pos- 
session be  reversed;  and  the  court  below  Is 
hereby  ordered  to  make  such  order  or  decree 
upon  that  subject  after  the  coming  In  of  the 
report  of  the  commissioners,  as  Is  consistent 
with  the  views  herein  expressed.  Partly  af- 
ftrmed,  and  partly  reversed  and  remanded. 


(,m  N.  Y.  39) 
HAMLIN  V.  STEVENS  et  al. 
(Oourt  of  Appeals  of  New  York.    Dee.  18, 
1903.) 

WIU^DBSCRIPTION  OF  LEQATEBS— OON- 
TRAGT  TO  MAKB-BVIDENCB. 

1.  Where  a  will  describes  a  legatee  as  testa- 
tor's nephew,  and  refers  to  his  own  children 
aa  his  "oldest  daughter"  and  his  "second  daugh- 
ter," and  directs  that  after  the  death  of  ois 
wife  the  estate  should  be  equally  divided  be- 
tween "onr  children  or  their  heirs,"  snch  neph- 
ew is  not  entitled  to  share  Id  the  residuary  es- 
tate, though  from  the  time  he  wns  11  years  old 
he  had  been  treated  as  an  adopted  child,  thou^ 
never  formally  adopted. 

2.  Contracts  alleged  to  have  been  entered  in- 
to with  persona,  to  be  enforced  after  the  death, 
unless  established  clearly  by  satii^factory  proofs, 
and  unless  they  are  equitable,  will  not  be  spe- 
cifically enforced. 

3.  In  an  action  to  construe  a  will,  evidence 
I  held  Insnfflcient  to  establish  a  contract  by  which 
I  testator  agreed  to  give  to  an  alleged  adopted 
I  child  a  share  of  his  estate. 

Ap[>eal  from  Supreme  Court,  i^tpellate  Di- 
vision, Fonrth  Department 

Action  by  Charles  A.  Hamlin,  administrate 
of  Liyman  Stevens,  against  Julia  E.  Stevens 
and  others.  Prom  a  Judgment  of  the  Appel- 
late Division  affirming  a  Judgment  of  the  Spe- 
cial Term  (79  N.  Y.  Supp.  1133)  constraing  the 
will  of  Lyman  Stevens,  Iiynum  A.  Stevens  ap- 
peals. Affirmed. 

I     Theod(»re  Ei  Hancock  and  lliomas  K. 

Smith,  toe  appellant  Homer  Weston  and 
I  Waldo  Weeton,  tbr  respondoit 

!  VANN,  J.  This  action  was  brought  ttx  the 
construction  of  the  will  of  Lyman  Stevens, 
deceased,  with  refwence  to  c«taln  questions 
not  material  on  this  appeal.  The  appellant 
was  not  made  a  party  In  tbe  first  Instance, 
but  he  was  permitted  to  come  In  as  a  de- 
fendant and  to  raise  two  Issues:  (1)  That 
according  to  the  terms  of  the  will,  when  con- 
sidsed  In  fbe  light  of  surrounding  drcum- 
stances,  he  was  one  of  the  residuary  legatees; 
(2)  that  he  was  entitled  to  one-third  of  the 
residuary  estate  by  virtue  of  a  contract  al- 
leged to  Iiave  been  made  In  his  Interest  be> 
tween  bis  father  and  the  testator  when  be 
was  an  infant  The  Special  Term  found 
against  him  upon  both  Issues,  and  the  Judg- 
ment altered  accordingly  was  affirmed  by  the 
Appellate  Division,  one  of  the  Justices  dis- 
senting. From  the  Judgment  of  afflrnmnce 
Lyman  A.  Stevens  appealed  to  tbta  court. 

The  will  was  drawn  by  the  testator  himself 
but  two  days  before  his  death.  He  first  be- 
queathed to  Lyman  A.  Stevens,  whom  he  de- 
scribed as  his  "nepbew,"  the  sum  of  $6,000. 

'  and  by  the  next  clause  he  devised  to  his  "old- 
est daugbt^  Mary  L.  Hamlin"  a  house  and 
lot  in  confirmation  of  a  former  Informal  gift 
and  gave  her  a  legacy  of  f2,000.  He  then 
devised  to  his  "second  daughter  Grace  S. 
Loomis,"  also  in  confirmation  of  a  former  In- 
formal gift,  a  house  and  lot  and  bequeatlied 
hee  f2,000  in  money.  His  fourth  gift,  of  |1,- 
000^  for  Uie  boieflt  ct  a  religions  organisatloow. 
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waa  followed  by  the  restdaary  clanse.  wbereby 
he  Instrncted  hia  executors  **to  admlnlflter,  ex- 
ecute and  keep  employed  all  that  remains  of 
my  estate  for  the  nse,  benefit  and  comfort  of 
my  beloved  wife  Julia  EL  Stevens  during  her 
natural  life,  •  •  •  and  at  the  decease  of 
my  wife  the  resldae  remaining  of  my  estate 
■hall  be  divided  equally  betwem  our-chlldren 
or  their  heln." 

The  first  claim  of  the  appellant  is  founded 
upon  the  words  "our  children,"  as  used  in  the 
residuary  clause.  The  only  natural  children 
of  the  tffltator  were  the  two  daught^  named 
in  the  will,  but  the  appellant  contends  that  it 
was  the  intention  of  his  uncle,  in  using  the 
words  "our  children,"  to  include  him  as  one 
of  bis  residuary  legaitees,  because  from  the 
time  he  was  11  years  old  he  was  treated  as  an 
adopted  child,  although  never  formally  adopt- 
ed. The  trial  court  found  that  the  testator 
clearly  distinguished  in  his  will  "Lyman  A. 
Stevens  as  a  nephew,  and  his  daughters  as  his 
children,  and  the  words  'our  children,'  as  used 
in  tile  residuary  clause  in  the  will,  were  not 
Intended  to  and  do  not  Include  the  defendant 
Lyman  A.  StereiB,  and  he  Is  not  entitled  to 
share  in  the  residuary  estate  of  the  decedent 
as  a  child  under  said  terms."  We  think  tbls 
conclusion  was  right,  for  the  testator  described 
the  appellant  as  his  nephew,  not  as  his  son. 
He  referred  to  tals  own  children  as  his  "oldest 
daughter"  and  his  ^'second  daughter,"  and 
finally  in  the  same  soitence  In  which  he  made 
provision  for  his  wife  he  directed  that  upon 
her  decease  the  remainder  of  the  estate  should 
be  divided  equally  between  their  children.  Al- 
though there  was  evidence  tending  to  show 
that  the  testator  treated  the  appellant  as  his 
son,  and  often  spoke  of  him  as  his  son,  still 
bis  description  of  btm  as  bis  nephew  shows 
that  he  did  not  Intend  to  Include  him  by  the 
nse  of  the  word  "our"  as  one  of  his  children. 
That  word  referred  to  himself  and  wife,  and 
it  was  natural  to  use  it  in  referring  to  their 
children,  especially  as  it  occurs  right  after  tbe 
thoughtful  provision  made  for  bis  wife  and 
Id  connection  with  his  tender  allusion  to  her. 
As  this  point  was  not  pressed  upon  tbe  argu- 
ment it  needs  no  further  discussion. 

Tbe  main  reliance  of  tbe  appellant  Is  upon 
tbe  alleged  contract.  Tbe  trial  Judge  found 
that  tbe  testator  "never  made  a  contract  with 
the  defendant  Lyman  A.  Stevens,  or  with  his 
parents,  whereby  and  wherein  he  agreed  to 
eXve  to  tbe  snid  Lyman  A.  Stevens  any  share 
of  bis  property  at  his  decease,  and  that  there 
Is  DO  clear  and  convincing  evidence  estate 
lisbing  such  a  contract."  As  this  finding 
was  based  on  conflicting  evidence,  we  are 
not  asked  to  review  it,  but  we  are  asked 
to  set  it  aside  and  grant  a  new  trial,  because 
incompetent  evidence  was  received  by  tbe 
trial  courts  althouph  duly  objected  to  by  the 
appellant.  In  order  to  decide  the  points  rais- 
edi,  it  becomes  necessary  to  state  the  leading 
facts.  The  testator  died  on  the  16th  of  Oc- 
toticr,  1891,  leaving  a  widow,  said  two  daugh- 
tern,  and  an  estate  valued  at  |60,0oa  The 


appellant  is  the  son  of  Leonard  Stevens,  a 
brothor  of  the  testator,  and  his  wlfe»  Sarah, 
who  lived  in  Huron  county,  Ohio.  He  re- 
sided with  his  parents  until  April,  1869,  wben, 
at  tbe  age  of  11  years,  he  came  to  Syracuse, 
and  lived  with  his  uncle,  tlie  testator.  "From 
that  time  onward,"  as  the  trial  Justice  said 
in  bis  opinion,  "he  formed  a  part  of  tbe 
family  of  Lyman  Stevena,  and  aeems  to  have 
i>een  treated  with  all  the  regard  and  affectlra 
Of  a  son.  He  was  reared,  educated,  and 
clothed  by  his  uncle,  and  on  bla  part  seems 
to  have  repaid  the  latter  for  his  care 
affection  and  gratitude  and  by  servicea  sim- 
ilar to  those  whltib  a  child  would  have  ren- 
dered to  a  fattmr.  He  helped  his  uncle  about 
bis  farms  and  about  his  business,  and  the 
uncle  often  referred  to  him  as  bis  rlghtliand 
man  and  as  his  sm.  On  several  occasions 
he  stated  that  he  knew  no  difference  between 
Lyman  and  hia  other  children,  and  that  he 
stiould  make  no  difference  between  him  and 
them  when  be  came  to  divide  his  estate." 
When  he  was  19  or  20  years  old,  the  testator 
paid  him  wages  at  the  rate  of  $10  a  month, 
and  after  he  became  of  age  $15  a  month,  and 
charged  him  with  all  sums  paid  to  him  or 
for  bis  benefit  His  board  ^  was  without 
charge.  Leonard  Stevens,  tils*  father,  died  a 
good  many  years  ago,  but  his  mother,  who 
was  77  years  old  when  her  deposition  was 
taken  before  the  trial,  testified  that  in  the 
fall  of  1868  the  testator,  while  on  a  visit  to 
his  brother  In  Ohio,  "asked  if  we  were  will- 
ing that  Lymnn,  bis  namesake,  should  come 
to  live  with  him  as  bla  own  son.  He  said 
that  If  we  would  allow  him  to  come  and 
live  with  him  until  he  was  twenty-one,  he 
would  educate  him,  and  he  should  share  In 
whatever  earthly  wealth  he  had  at  bis  death. 
The  subject  was  then  dropped.  In  January, 
next  year  (1SG9),  brother  Lyman  came  to 
visit  us  again.  •  •  •  .  My  husband  sug- 
gested that  In  such  a  matter  we  should  have 
some  legal  papers.  My  brother-in-law  stated 
that  he  could  not  see  the  necessity  of  any 
such  a  thing;  that  he  considered  bfs  word 
Just  as  binding  as  any  papers  that  could  be 
drawn  up.  He  said:  'You  need  have  no 
misgivings.  I  shall  always  regard  blm  as 
my  own  son,  and  always  treat  blm  as  such.' 
He  said  that  whatever  worldly  wealth  that 
he  should  have  to  dispose  of  at  the  time  of 
his  deatb  they  should  sliare  and  share  alike, 
his  two  daughters  and  Lyman."  She  further 
testified  that  between  January  and  April, 
1869,  two  letters  came  from  tbe  testator, 
which,  after  due  search,  could  not  be  found. 
When  asked  if  she  could  give  the  contents 
of  those  letters  she  answered,  "Not  exactly." 
Wben  asked  if  she  could  give  tbe  substance 
of  the  letters,  she  answered,  "No."  Tbe  ex- 
amination then  continued:  "Q.  You  may  give 
tbe  substance,  if  you  can,  of  those  letters. 
A.  They  told  how  pleased  bis  wife  and  fam- 
ily were  that  Lyman  was  coming.  Q.  Did 
be  state  anything  as  to  how  he  would  dia- 
pose  of  his  goods}       He  riuuld  ban  any- 
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Otlng  that  rnone^  woald  boy.  Us  educatton, 
etc.  I  do  not  think  be  sold  anything  In  those 
tetton  as  to  how  be  should  dispose  oC  bis 
eartiily  goods.  Q.  What  were  yon  going  to 
say?  A.  He  repeated  In  those  letters  Hat 
be  BboiUd  be  treated  as  bis  own  son,  and 
whatever  be  had  riiould  be  equally  divided 
between  htm  and  hla  two  daugbtws.  His 
words  were  tliat  they  should  share  and  share* 
alike."  The  appellant  testified  that  when  be 
was  20  or  21  years  of  age  bis  father  showed 
these  letters  to  blni,  and  be  remembered  that 
each  contained  the  statement  "that,  tf  I  was 
allowed  to  come  and  lire  with  my  nnde  un- 
til Z  was  twettty>one  years  old,  I  should  share 
equally  with  Mary  and  Qrace  in  wbatever 
property  be  had  to  diq>08e  of  at  the  time  at 
his  death."  He  could  not  state  anything  else 
tbat  the  lett«»  contelned,  except  that  they 
were  signed  by  bta  nnde,  and  addressed  to 
bis  father,  and  possibly  to  bia  mother.  Three 
letters  tram  the  testator  to  Mr.  and  Mhl 
Leonard  Stevens  vere  read  in  evidence,  one 
without  date  and  the  others  dated  respectively 
April  8  and  27,  1868.  The  one  without  date 
was  apparently  written  at  about  the  same 
time  as  the  others,  ^ey  all  referred  to  the 
appellant,  spoke  of  him  with  aCFectlon,  and 
to  one  of  them  the  testator  wrote:  "If  he 
[meaning  the  appellant]  could  stay  with  us, 
nothing  would  be  spared  on  the  part  of  any 
of  us  to  do  the  v«7  best  we  could  tor  him. 
We  have  furnished  a  room  In  the  best  man- 
ner for  him,  where  be  sleeps  alone,  and  It 
breaks  oar  hearts  to  thtak  he  will  not  stoy. 
*  *  *  I  am  *Son  less,*  and  we  want  my 
Uttle  namraake,  and  if  you  have  not  repent- 
ed letting  him  come  and  ore  of  the  same 
mind  still,  you  must  write  In  a  voy  decided 
manner  tbat  he  must  stay  and  then  I  can 
manage  it.  If  you  do  regret  sending  bhn  I 
will  yield  up  all  my  wishes  and  plans  and 
send  him  home.  But  I  think  It  would  be 
deddedly  bad  for  him.  *  *  *  If  you  say 
stay,  he  will  feel  desperately  for  a  time,  bat 
[Will  soon  be  over  it,  and  I  em  persuaded  he 
:  will  grow  up  a  blessing  to,  and  pride  of  as 
:all,  for  we  should  never  distinguish  between 
blm  and  my  own  children."  In  another  he 
said:  **I  am  afraid  I  shall  be  too  indulgent; 
I  now  regard  him  as  my  boy  and  I  can't  see 
but  an  love  him  just  as  well  as  we  do  Grade, 
for  Julia  lores  him  just  as  well  as  I  do  and 
Is  afraid  the  relation  will  have  to  be  snnder- 
ed.  *  *  *  No  doubt  he  has  his  bnneslck 
spells  as  any  good  boy  must  to  having  all 
his  life  associations  broken  iqi.  But  tbis  will 
wear  away  and,  my  word  fbr  it,  he  will  be 
greatly  benefited  for  It  to  the  end,  for  be 
shall  hare  all  that  love,  money  and  care  can 
do  for  Mm.'*  In  the  third  he  wrote:  "It 
would  be  strange,  tadeed,  If  he  could  give 
up  the  Idea  of  going  home  without  a  struggle 
In  bis  mind.  He  is  a  good  and  beautiful  boy 
and  has  got  into  my  heart  so  I  eannot  give 
bini  up."  These  letters  were  written  after 
the  boy  bad  become  homesick,  for  the  pur- 
pose of  persuading  his  father  to  be  firm  with 


him,  and  to  tell  blm  he  most  remato  wltii  hla 
nnde.  Alttaov«h  they  set  forth  the  advantages 
that  Lyman  woald  have  if  he  ranaliwd — 
such  as  a  good  home,  educatlwi.  loving  care 
and  the  like— no  allusim  was  made  to  any 
contract  of  tiie  testotor  to  give  blm  a  part 
of  bis  estate.  Tbls  was  a  stognlor  omtssiiui 
If  such  ja  contract  bad  in  fact  been  made, 
(or  the  prospect  of  a  large  inheritance  would, 
naturally  have  had  great  persuasiye  force 
with  a  farmer  of  somewhat  limited  means 
and  a  number  of  children.    A  letter  from 
Leonard  Stevens,  the  tatbet  of  the  appellant 
to  the  testator,  dated  February  21,  1S69,  was 
read  in  evidence  by  the  plalntlfr.   It  waa 
written  in  answer  to  a  letter  dated  the  leth 
of  February,  but  not  produced,  and  the  ma- 
terial part  Is  as  follows:  "Ton  said  to  your 
letter  that  ymi  and  JuHa  bad  considered  the 
metier  oret,  and  that  you  would  like  to  have 
Lyman  come  and  live  with  yon  and  grow 
up  side  by  side  with  your  Grade:  Sarah  and 
myself  have  considered  the  matter  over  and 
barb  come  to  the  condnalon  to  let  him  go 
and  live  with  you.  Dear  brotbw,  you  know 
it  is  a  struggle  for  a  parent  to  give  up  their 
loved  ones  when  so  young.   But  I  have  all 
ronfldence  in  you  and  Julia  that  you  will 
look  to  his  Int^st  and  welfare.  I  sball  ex- 
pect yon  to  be  parent  and  guardian.  I^man 
la  young  and  it  is  a  great  rewonslbllity  to 
take  one  so  young  and  rear  to  manhood. 
But  he  Is  a  fine  boy  and  by  good  training  I 
thtok  be  will  be  an  honor  to  his  parents  In 
their  dedtolng  years."    Evidence  was  also 
given  tending  to  show  that  the  testattv  re- 
peatedly said  be  knew  no  difTeri^ce  between 
the  appellant  and  hla  other  children  and  tbat 
on  several  occaalwis  he  declared  he  should 
make  no  difference  between  blm  and  them 
when  he  came  to  divide  his  estate.  No  far- 
ther evidence  was  given  tiding  to  establish 
the  alleged  contract 

After  probate  of  the  will  the  amount  due 
the  appellant  for  unpaid  vrages  according  to 
tbe  books  of  tiw  testator  was  paid  blm.  and 
be  gave  a  recdpt  "In  full  (or  all  demands  of 
every  kind  and  nature  agalnM  tbe  estate  of 
I^rman  Stevens,  deceased,  except  tbe  legacy 
as  Btated  to  the  will."  He  accepted  the  be- 
quest of  $6,000  without  objection,  and  with- 
out notice  of  any  claim  virtue  of  the  con- 
tract About  nine  years  after  the  probate  oi 
tbe  will  tills  action  was  ccnnmenoed  to  obtain 
a  oonstmctton  thereof  with  reference  to 
subjecte  not  now  material.  In  the  meantime 
tbe  executors  bad  advertised  for  claims,  "but 
none  was  presented  by  the  appdlant,  who 
does  not  appear  to  have  given  any  notice  of 
the  existence  of  a  contract  until  after  this 
action  was  commenced. 

Oontracte  ot  the  character  to'  question  have 
become  so  frequent  in  recent  years  a.8  to 
cause  alarm,  and  the  courte  have  grown  con- 
servative as  to  the  nature  of  tbe  evidence  re- 
quired to  establtoh  them,  and  to  enforcing 
them,  when  established,  by  specific  perform- 
ance. Sncb  contracts  an  easily  fabricated 
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and  bard  to  disprove,  becaoM  the  sole  con- 
traQtlQg  party  on  one  side  Is  always  dead 
when  tbe  question  arises.  They  are  the  nat- 
'  oral  resort  of  nnscmpnloua  persons  who  wish 
to  despoil  the  estates  of  decedents.  *  In  Shak- 
speare  t.  Marfcham,  72  N.  Y.  400,  403,  this 
conrt  declared  that  "contracts  claimed  to 
have  been  entei-ed'  into  with  aged  or  infirm 
persons,  to  be  enforced  after  death  to  the  det- 
riment and  the  dlsinberitlng  of  lawful  heirs, 
who  otherwise  would  be  entitled  to  their  es- 
tates, are  properly  regarded  with  grave  sus- 
picion by  courts  of  justice,  and  should  be 
closely  scrutinized,  and  only  allowed  to  stand 
when  established  by  the  strongest  evidence." 
While  such  contracts  are  sometlmea  enforced 
by  the  courts,  it  is  only  when  they  have  been 
established  by  evidence  so  strong  and  clear 
as  to  leave  no  doubt  and  when  the  result 
of  enforcing  them  wonld  not  be  Inequitable 
OF  unjust.  Thus,  in  a  recent  case  the  agree- 
ment was  in  writing,  there  were  no  chil- 
Arva  to  tM  disinherited,  and  no  will  to  show 
the  understanding  of  the  decedent  Winne 
T.  Wlnne.  166  N.  Y.  263,  69  N.  B.  8S2,  82  Am. 
St  Bep.  647.  In  deciding  that  case  we  said: 
"la  cases  of  this  character,  where  It  appears 
tar  any  reason  that  the  enforcement  of  an 
agreement  wonld  be  unfair,  inequitable,  or 
nnjnst  the  remedy  should  be  denied.  Bach 
ease  must  be  governed  by  its  own  facts  and 
circumstances,  and,  unless  the  proof  discloses 
a  situation  where  good  conscience  and  natural 
justice  require  tbe  enforcement  of  the  agree- 
ment this  relief  should  not  be  awarded. 
•  •  •  While  we  are  of  the  opinion  that 
specific  performance  of  this  contract  was 
properly  awarded,  this  decision  is  based  sole- 
ly upon  the  findings  of  tbe  trial  court  and  the 
partlcniar  facts  and  circumstances  of  this 
case.  Yet  It  must  not  be  regarded  as  an  au- 
thority for  maintaining  such  an  action  under 
dUferent  circumstances  or  upon  other  proof, 
as  the  granting  or  denial  of  such  relief  al- 
ways rests  in  the  sound  discretion  of  tbe 
court  and  should  be  denied  unless  the  agree- 
ment is  fair  and  just  and  its  enforcement  eq- 
uitable." In  a  later  case  we  were  fettered 
by  the  iron  mie  of  unanimous  affirmance 
which  prevented  us  from  looking  into  the  evi- 
dence, and,  following  the  Winne  Case,  we  af- 
firmed the  judgment  Healy  v.  Healy,  16S  N. 
T.  624,  60  N.  B.  1112.  In  Brantlngham  v. 
Huff,  174  N.  Y.  53,  66  N.  B.  620,  the  parol  con- 
tract was  rejected,  because  at  the  time  or 
after  it  was  made  a  written  indenture .  of 
ademption  had  been  entered  into.  In  Uahaney 
T.  Carr,  176  N.  Y.  454,  67  N.  B.  908,  we  t«- 
fnsed  to  enforce  by  specific  performance  a 
parol  contract  between  the  grandfather  and 
tbe  father  of  an  infant  whereby  the  latter 
surrendered  his  rights  to  the  cbild,  and  tbe 
former  adopted  her  as  his  daughter,  and 
agreed  that  upon  bis  death  she  should  have 
one-fourth  interest  in  all  the  property  be 
should  thereafter  acquire.  Before  his  death 
the  grandfather  had  given  a  part  or  the  whole 
of  his  property  to  his  wife.   Gommentlnc  iqh 


on  the  nature  of  .the  contract  In  that  case, 
Judge  O'Brien  said:  "It  certainly  is  not  a 
testamentary  disposition,  since  they  must  be 
in  writing,  executed  with  all  the  statutory 
formalities.  It  is  not  a  conveyance  or  trans- 
fer in  prseaentl  of  any  property  whatever,  U 
it  had  the  effect  attributed  to  it  by  tbe  Judg- 
ment it  is  more  potential  and  effective  than 
any  testamentary  disposition  could  be,  since 
such  dlsposltlonB  are  always  ambulatory,  and 
subject  to  revocation.  It  Is  not  an  executory 
contract  for  the  future  conveyance  or  trans- 
fer of  any  specific  property.  It  could  not 
take  effect  until  tbe  death  of  the  grandfa- 
ther, and  during  his  life  he  was  not  in  de- 
fault with  respect  to  it;  and  yet  this  anoma- 
lotis  arrangement  was,  according  to  the  Judg- 
ment in  this  case,  effective  enough  tot  the 
latter  to  nullify  the  gifts  and  conveyances 
made  by  tbe  grandfather  in  his  lifetime  to 
his  wlte  and  the  provisions  of  his  will  that 
took  effect  npon  his  death.  The  deceased 
left  three  children  of  his  own  that  certainly 
had  as  strong  a  natural  claim  upon  his  boun- 
ty as  the  plalntifl,  tils  grandchild;  but  no  one, 
I  think,  wonld  claim  that  had  the  deceased 
made  the  same  promise  to  them  tbat  it  is 
found  he  made  to  the  plaintiff,  it  would  con- 
stitute a  basis  for  an  action  of  specific  per- 
formance against  the  widow.  An  adopted 
grandchild  must  therefore  have  acquired  In 
some  way  a  greater  right  In  the  grandfa- 
ther's estate  than  his  own  children,  since  in  a 
verbal  Interview  between  her  father  aud 
grandfather  when  she  was  five  years  old  she 
acquired   one-fourth   of   all   his  property. 

•  •  *  If  this  was  a  contract  it  certainly 
was  not  a  mutual  one  binding  tbe  cblld  or 
her  father  as  well  aa  tbe  grandfather.  The 
father  and  the  child  could  at  any  time  repudi- 
ate it  and  tbe  grandfather  had  no  remedy. 

♦  •  •  Whatever  the  transaction  In  the 
finding  In  this  ease  may  be  called,  or  how- 
ever conclusive,  it  would  seem  to  be  clear 
that  It  does  not  possess  all  or  any  part  of  the 
qualities  required  in  order  to  soartain  tbe 
Judgment" 

We  are  of  the  opinion  that  no  view  of  the 
evidence  in  tbe  case  before  ns  would  war- 
rant the  conclusion  tbat  the  alleged  contract 
was  made.  Assuming  that  tbe  trial  Judge 
believed  that  the  appellant  and  bis  mother 
Intended  to  tell  the  truth,  still,  owing  to  their 
deep  interest  it  would  be  unsafe  to  base  a 
finding  on  their  testimony  when  it  may  be 
followed  by  such  grave  consequences.  Such 
contracts  are  dangerous.  They  threaten  the 
securl^  of  estates,  and  throw  doubt  upon  the 
power  of  a  man  to  do  what  he  wills  with  his 
own^  The  savings  of  a  lifetime  may  be  tak- 
1  en  away  from  his  heirs  by  the  testimony  of 
I  witnesses  who  speak  under  tbe  strongest 
I  bias  and  tbe  greatest  temptation,  with  all  the 
I  dangers  which,  as  experience  shows,  sur- 
round such  evidence.  Tbe  truth  may  be  in 
them,  but  it  Is  against  sound  policy  to  accept 
their  statements  as  true  under  the  circum- 
stances and  with  tbe  results  pointed  out 
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Such  contracts  should  be  In  writing,  and  the 
writing  should  lie  produced,  or.  If  ever  based 
upon  parol  evidence,  It  should  be  glveD  or 
corroborated  In  all  substantial  particulars  by 
disinterested  witnesses.  Unless  they  are  es- 
tablished clearly  by  satisfactory  proofs,  and 
are  equitable,  specific  performance  ahoald  not 
be  decreed.  We  wish  to  be  emphatic  upon 
the  subject,  for  we  are  Impressed  with  the 
danger,  and  aim  to  protect  the  community 
from  the  spoliation  of  dead  men's  estates  by 
proof  of  such  contracts  through  parol  evi- 
dence given  by  Interested  witnesses. 

During  tibe  trial  of  this  action  certain  evi- 
dence was  received  under  the  objection  and 
exception  of  the  appellant,  which  we  regard 
as  Incompetent;  but,  la  view  of  what  bas 
been  said,  it  is  obvious  that  It  could  not  have 
affected  the  result  No  competent  evidence 
was  excluded,  and.  If  all  the  testimony  In  fa- 
vor of  the  respondents  were  rejected,  still  the 
evidence  In  favor  of  the  appellant  would  not 
have  justified  the  trial  court  In  finding  that 
the  alleged  contract  was  made.  The  error 
therefore  was  harmless,  and  tlie  jodgment 
should  be  affirmed,  with  coats. 

PARKER,  C,  J.,  and  GRAY,  BARTLBTT. 
HAIGHT,  GULLBN,  and  WERNER,  JJ^  OOD- 
cnr. 

Judgment  affirmed. 


(177  N.  Y.  33) 
BOPP  T.  NEW  YORE  BLBCTRIO  VE- 
HICLE TRANSP.  GO.  et  al. 

(Ooort  ef  Appeals  of  New  Toxk.    Dee.  U» 

1S03.) 

NONStnT— RKFUSAI^WAIVSR  OF  OBJECTIONS. 

1.  Where,  on  trial  of  an  action  for  negli- 
gence against  two  defendants,  one  of  them 
moves  for  a  nonsuit,  and,  on  denial  of  the  mo- 
tion, excepts  thereto,  but  puts  in  its  evidence, 
and  again  makes  the  motion,  and  again  ex- 
cepts on  its  denial,  and  cross-examloes  the  wit- 
nesses of  Its  codefeadant  to  show  that  It  was 
free  from  all  responsibility,  the  refnsal  to  grant 
the  nonsuit  Is  waived  if  at  the  close  of  the 
whole  case  the  evidence  presents  a  qnestion  for 
a  jury. 

Parker,  a  J.,  and  Gray  and  O'Brien.  JJ.,  dis- 
senting. 

Appeal  from  Supreme  Court,  Ai^llate  Di- 
vision, First  Department. 

Action  by  Ida  E.  Bopp,  by  John  H.  Bopp, 
guardian  ad  litem,  against  the  New  York  Elec- 
tric Vehicle  Transportation  Ck)mpany  and  an- 
other. From  a  judgment  of  the  Appellate  Di- 
vision (79  N.  Y.  Supp.  1035)  affirming  a  judg- 
ment for  plaintiff,  and  denying  a  new  trial, 
defendants  appeal.  Affirmed. 

Eugene  Lamb  Richards,  Jr.,  for  appellant 
New  York  Electric  Vehicle  Transp.  Co.  Carl 
Schurz  Petrasch  and  Alvln  C.  Cass,  for  appel- 
lant J.  F.  Otto  Meyer.  T.  P.  Hamilton  and 
Frank  H.  Smiley,  for  respondent. 

VANN,  J.  A%  the  close  of  the  plalntirs  evi- 
dence In  chief,  each  dtfendant  made  a  weih 


arate  motion  for  a  nonsuit,  and  each  excepted 
to  the  action  of  the  court  In  denying  the;  mo- 
tion. Bach  defendant  had  the  right  to  thai 
witbdraw  from  the  case  and  rest  upon  its  ex- 
ception. *  Neither  did  so.  The  vehicle  com- 
pany picked  up  the  burden  flnt,  put  in  its 
evidence,  and  again  moved  for  a  nonsuit.  As- 
suming that  an  exception  ^as  taken  to  the  de- 
nial of  Its  motion,  for  the  second  time  It  was 
in  a  situation  to  rely  on  Its  exception  and  re- 
fuse to  take  any  further  part  In  the  trial.  It 
did  not  do  so.  On  the  CQutrary,  it  continued 
to  take  an  active  and  aggressive  part  In  the 
trial,  by  cross-examining  the  witnesses  of  its 
codefendant  thoroughly  and  at  length.  It  aid- 
ed in  developing  the  facts,  and  attempted  to 
defend  Itself  against  the  allegations  of  the 
plaintiff,  and  the  effort  of  Uie  other  defendant 
to  fasten  the  responsibility  upon  it  alone.  It 
did  not  succeed,  and  it  now  claims  that  all  ItB 
action,  after  Its  motions  to  nonsuit  were  de- 
nied, should  go  for  naught  and  be  Ignored 
upon  the  ground  that  the  question  is  the  same 
as  If  It  had  withdrawn  from  the  case  at  that 
tim&  We  do  not  think  so.  It  did  not  re- 
main In  the  case  for  amuaement,  but  for  self- 
defeme,  and  It  could  not  make  further  efforts 
to  defend  Itself  without  running  the  usual 
risks.  The  plaintiff  had  the  right  to  rely 
upon  any  evidence  In  hex  favor,  whether  it 
was  put  in  by  herself  or  by  either  defendant; 
and  the  vehicle  company,  by  failing  to  with- 
draw when  it  had  the  right  to,  and  contiDuing 
to  take  part  In  the  trial,  ran  the  risk  that 
evidence  tending  to  make  It  liable  would  be 
received.  The  situation  does  not  differ  In  prin- 
ciple from  tlie  ordinary  ease  where  a  sole  de- 
fendant; Instead  of  withdrawing  when  he  IMli 
to  secure  a  nonsuit  contlnnes  to  take  part  in 
the  investigation  to  the  end.  In  so  doing, 
even  If  his  motion  should  have  bem  granted 
when  made,  the  exception  is  undermined  and 
becomes  of  no  avail,  provided  at  the  close  <tf 
the  whole  case  the  evidence  j^sents  a  ques- 
tion for  the  jury.  Thus,  In  Jones  v.  Union 
Railway  Company,  18  App.  Dlv.  267.  268,  46 
N.  T.  Supp.  821,  322,  Judge  Cnllen  said: 
**Wtaen  the  defendant  enters  into  its  proof, 
the  question  never  is  whether  the  plalntlfTs 
evidence  Is  sufficient  to  justify  the  submission 
of  the  case  to  the  jury,  but  whether,  on  the 
whole  case,  there  is  a  question  of  fact  as  to 
the  defendant's  liability.  If,  at  the  close  of 
a  plaintiff's  case,  the  defendant  is  confident 
that  no  cause  of  action  has  been  made  out,  the 
only  method  of  securing  a  review  of  an  w- 
roneous  ruling  on  the  point  la  to  let  the  case 
stand  without  further  evidence.  If  the  de- 
fendant enters  upon  its  evidence,  it  takes  the 
chances  of  supplying  the  deficiencies  of  the 
plaintiff's  case."  So,  in  Hopkins  v.  Clark.  158 
N.  Y.  299,  304.  53  N.  E.  27,  28,  we  said  through 
Judge  Bartlett:  "The  rule  laid  down  by  the 
Supreme  Court  of  the  United  States  seems  the 
proper  one,  to  the  effect  that  when  a  defend- 
ant, after  the  close  of  the  plaintiff's  evidence, 
moves  to  dismiss,  and.  the  motion  being  de- 
nied, excepts  thereto,  and  then  proceeds  with 
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his  case,  and  puts  In  evidence  on  his  part,  be 
th«%by  waives  the  exception,  and  the  over- 
ruling of  the  motion  to  dismiss  cannot  be  as- 
signed as  error."  Judge  Martin  relied  upon 
the  case  last  dted,  when,  speaking  for  as  all, 
he  said:  "Where,  after  a  mottou  to  dismiss  at 
the  close  of  the  plalntlflF's  evidence,  a  defend- 
ant proceeds  with  his  case  and  puts  In  evi- 
dence on  his  part,  he  thereby  waives  (he  ex- 
ception to  the  refusal  to  nonsuit  when  the 
plaintiff  rested."  Slgua  Iron  Co.  v.  Brown, 
171  N.  Y.  488,  506,  64  N.  B.  194.  200.  The 
rale  of  the  federal  courts  was  expressed  by 
Chief  Justice  Walte  as  foUo^re:  "It  la  un- 
doubtedly true  that  a  case  may  t)e  presented 
in  whl(^  the  refusal  to  direct  a  verdict  for  the 
defendant  at  the  close  of  the  plalntUTs  testi- 
mony will  be  good  ground  for  the  reversal  of 
a  judgment  on  a  verdict  in  favor  of  the  plain- 
tiff, if  the  defendant  rests  his  case  on  such 
testimony  and  Introduces  none  In  his  own  be- 
half; but  If  he  goes  on  with  his  defense,  and 
puts  in  testimony  of  his  own,  and  the  jury, 
under  proper  Instructions,  finds  agalogt  him 
on  the  whole  evidence,  the  judgment  cannot 
be  reversed,  in  the  absence  of  the  defendant's 
testimony,  on  account  of  the  original  refusal, 
even  though  it  would  not  have  been  wrong 
to  give  the  Instractlon  at  the  time  It  was 
asked."  Qrand  Trunk  Railway  Co.  v.  Cum- 
mings,  106  U.  8.  700,  701,  1  Sup.  Ot.  488.  27 
L.  Ed.  286.  See.  also.  Llttlejohn  v.  Shaw.  109 
N.  T.  188,  191,  53  N.  B.  810;  Wangner  v. 
Grimm.  160  N.  Y.  421.  427.  62  N.  E.  S69: 
Accident  Insurance  Go.  v.  Crandal,  120  U.  8. 
627.  7  Sup.  Ct  685,  30  L.  Ed.  740;  Northern 
Pacific  R.  Co.  T.  Mares,  123  U.  S.  710.  8  Sup. 
Ct  321,  31  L.  Ed.  296;  Robertson  v.  Perkins, 
129  U.  8.  233,  9  Sup.  Ct  279,  82  U  Ed.  686; 
Columbia  R.  Co.  T.  Hawthorne.  144  U.  8.  202, 
206. 12  Sup.  Ct  691,  36  L.  Ed.  406;  Union  Pa- 
eiflc  R.  Ca  v.  Daniels,  152  U.  8.  684,  14  Sop. 
Ct  756,  38  L.  Ed.  597. 

In  the  cases  cited  the  defendant  ran  the  risk 
that  his  own  evidence  might  supply  any  de- 
feet  In  the  plaintiff's  evidence.  So  in  this  case 
the  vehicle  company,  by  continuing  to  ti7  its 
case— for  that  is  what  It  did— ran  the  risk  that 
the  evidence  of  Its  codefendant  would  supply 
the  defects  in  the  plaintiff's  case  against  itself. 
It  could  Dot  keep  on  trying  Its  case  without 
abiding  by  the  condition  of  the  evidence  when 
all  the  testimony  was  In.  At  that  time  there 
was  a  question  for  the  jury  as  to  Its  liability, 
and  hence  Its  previous  exceptions,  taken  when 
tlie  evidence  did  not  present  that  question,  be- 
came of  no  avail.  It  did  not  let  go  of  the  case 
when  it  could  have  done  so  in  safety,  but  hung 
on  until  there  was  evidence  enough  to  warrant 
a  TWdict  against  It 

Courts  sit  to  do  justice  according  to  the 
rules  of  law  after  giving  all  parties  an  oppor- 
tunity to  be  heard.  The  vehicle  company 
had  its  day  lo  court,  and  was  fully  heard. 
No  legal  evidence  was  excluded,  and  no  In- 
comjtetent  evidence  was  received  to  its  in- 
Jury.  It  took  no  exception  to  the  charge  of 
the  court.  Under  tlwee  drcumatances,  pub- 


lic business  and  private  rights  ehonld  not  be 
delayed  by  granting  a  new  trial  on  account 
of  en  error  which  was  waived  by  the  subse- 
quent course  of  the  party  now  complaining. 

The  vehicle  company  was  not  compelled 
to  remain  in  the  case  In  order  to  get  an  excep- 
tion when  Its  second  motion  was  not  granted, 
because  an  effort  to  except  made  at  the 
proper  time  and  In  the  proper  form.  Is  an  ex- 
ception, whether  allowed  by  the  court  or  not 

After  considering  all  the  exceptions  taken 
by  both  defendants,  we  find  none  upon  which 
a  new  trial  should  be  granted  In  behalf  of 
either.  The  judgment  ■honld  be  affirmed, 
with  costs. 

GRAY.  J.  (dissenting).  The  plaintiff  was 
injured  in  a  collision  between  the  electric 
vehicle  in  which  she  was  being  conveyed 
and  a  trolley  street  car.  She  brought  this 
action  for  damages  against  the  company 
which  owned  the  vehicle,  and  the  owner  of 
a  beer  truck,  upon  the  theory,  as,  in  sub- 
stance, alleged  by  her  In  the  complaint,  that 
the  misconduct  or  negligence  of  the  men  In 
charge  of  the  two  vehlctes  combined  to  bring 
about  the  accident  Upon  the  trial  the  case 
made  by  her  proofs  showed  that  only  the 
drtvtt*  of  the  beer  truck  was  at  fault,  for 
having  so  driven  his  truck  as  to  strike  the 
rear  wheel  of  the  electric  vehicle;  thereby 
causing  the  latter  to  swerve  to  one  side  and 
to  collide  with  the  street  car.  No  evidence 
proving  or  tending  to  prove  concurrent  mis- 
conduct or  negligence  was  given  by  her. 
Thereupon  the  electric  vehicle  company  mov- 
ed for  a  dismissal  of  the  complaint  as  to  it- 
self, and,  the  motion  being  denied,  duly  ex- 
cepted. It  then  proceeded  to  put  in  its 
proofs,  which  showed  that  its  servant  was 
In  no  wise  at  fault  &Dd  again  requested  a 
dismissal  of  the  complaint;  but  the  trial 
judge  refused  to  decide  then,  and  reserved  his 
decision.  The  other  defendant  then  gave  evi- 
dence tending  to  prove,  as  was  to  be  ex- 
pected, that  his  servant  was  blameless,  and 
that  the  man  In  charge  of  the  electric  vehicle 
was  responsible  for  what  occurred.  At  the 
close  of  the  whole  case  the  vehicle  company's 
motion  for  a  dismissal  of  the  complaint  was 
renewed,  and  again  denied.  The  Jury  re- 
turned a  verdict  against  both  defendants,  and 
the  judgment  upon  the  verdict  was  affirmed. 

I  think,  when  the  plalntlfT  failed,  upon  her 
proofs,  to  Inculpate  the  defendant  the  electric 
vehicle  transportation  company  as  a  joint 
tort  feasor,  the  latter  was  entitled  to  a  dis- 
missal of  the  complaint  as  to  itself.  The 
failure  to  prove  some  concurrent  act  of  neg- 
ligence on  its  part  entitled  It  to  demand  that 
of  the  court,  and  It  could  not  lose  the  benefit 
of  its  exception  to  a  refusal  to  dismiss  the 
complaint  by  remaining  in  the  case.  There 
was  no  waiver  of  the  aception,  for  flie  mo- 
tion was  renewed  at  the  close  of  Its  proofs 
and  at  the  close  ot  all  the  evidence.  It  was 
entitled  to  a  nonsuit,  as  a  matter  of  right, 
and  aa  tlioush  tlie  case  were  one  of  a  nilt 
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brought  against  It  alone.  McMartin  t.  Tay- 
lor, 2  Barb.  356;  Domlnlck  v.  Eacker,  8  Barb. 
17.  This  decision  will  establish  a  rule  whose 
operation  must  be  that  none  of  several  de- 
fendants jointly  sued  In  tort  can  ever  obtain 
a  dismissal  of  the  complaint  as  against  him, 
however  insufficient  the  plaintlfTs  proofs  to 
Inculpate  him.  The  complainant,  therefore, 
in  such  a  case,  so  far  from  Incurring  any 
risk,  will  probably  always  be  benefited,  by 
Joining  all  parties  concerned,  whether  capable 
of  proving  liability  as  to  some,  or  not,  for 
he  may  well  indulge  in  the  hope  that,  tbroagh 
some  of  the  evidence  adduced  upon  the  trial 
by  some  one  or  more  of  the  defendants,  a 
case  may  be  made  out  against  all— a  result 
obvloualy  tending  to  make  the  payment  of 
any  recovery  more  secure. 

HAIGHT,  MARTIN,  and  WERNER,  JJ., 
concur  with  YANN,  J.  PARKER,  C.  J.,  and 
O'BRIEN,  J.,  concnr  with  OBAT,  J. 

Judgment  affirmed. 

a77  N.  T.  61) 

PEOPLIS  «x  rel.  UUTUAL  TRUST  GO.  OF 
WESTCHESTER  COUNTY  t.  MIL- 
LER,  Comptroller. 

(Court  of  Appeals  of  New  York.    Dec.  18, 
1903.) 

TAXATION— TRUST  COMPANIKS-CORPORATH 
FRANGHISS. 

1.  Laws  1901,  p.  316,  c.  132,  S  187a,  as 
amended  by  chnpter  535,  p.  1320.  provides  for 
the  taxation  of  every  trust  compacy  organized 
in  the  state,  and  that  it  shall  "pay  to  the  atate 
annually  for  the  prWllege  of  ezercfaiDg  its  cor- 
porate franchise  or  carrying  on  bnslness  In  sncfa 
corporation  or  orfranized  capacity  an  annual 
tax^'  of  a  certain  amount.  Heid  a  tax  on  the 
privilege  of  exercising  the  corporate  franchise, 
and  measured  by  the  value  of  the  Investment 
made  in  carrying  on  the  corporate  businens. 

2.  The  "annual"  tax  imposed  "annually,"  as 
provided  by  Laws  1901,  p.  316,  c.  132,  §  187a, 
as  amended  by  chapter  535,  p.  1320,  means  a 
tax  Imposed  once  a  year,  and  computed  1^  the 
year;  and,  where  a  trust  company  doea  not 
commence  bnslness  until  six  days  before  the 
expiration  of  the  tax  year,  it  should  be  taxed 
according  to  the  period  during  which  the  com- 
pany exercised  its  corporate  franchise.  - 

Bartlett,  J.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Third  Department. 

Certiorari  by  the  people,  on  the  relation  of 
the  Mutual  Trust  Company  of  Westchester 
County,  to  Nathan  L.  Miller,  comptroller  of 
the  state  of  New  York.  Prom  an  order  of 
the  Appellate  Division  (83  N.  Y.  Supp.  185) 
affirming  the  determination  of  the  defendant 
to  refuse  to  revise  a  tax  against  the  relator 
for  the  year  ending  June  30,  1901,  relator  ap- 
vtenls.  Reversed. 

Herbert  Parsons,  for  appellant  John  Cun- 
necn,  Atty.  Gen.  (William  H.  Wood,  of  coun- 
sel), for  respondent. 

VANN,  J.  The  relator,  a  trtist  company 
with  the  powers  which  Its  name  implies,  was 


organized  on  the  6th  of  Jnne,  1001,  and  be- 
gan to  do  business  on  the  24th  of  that  month. 
Its  capital  was  ¥300,000;  Its  surplus,  paid  io 
with  the  capital,  was  $60,000;  and  It  had  no 
undivided  profits  when  the  question  present- 
ed by  this  ap];>eal  arose.  On  the  30th  of  Au- 
gust, 1901,  the  Comptroller  imposed  a  tax  of 
(3,600  upon  its  capital  and  surplus,  amonnt- 
hig  to  $360,000,  which  he  declared  was  "for 
tax  on  franchise  or  business  based  on  capital 
stock,  surplus  and  undivided  profits,  per 
chapter  182,  p.  316,  Laws  1901,  as  amended 
by  chapter  535,  p.  13^  Laws  1901,  for  year 
ending  June  8<^  1901."  The  relator,  after 
paying  the  tax  under  protest,  applied  to  the 
Comptroller  for  a  revision  and  readjustment; 
but  the  application  was  denied.  A  writ  of 
certiorari,  issued  for  a  review  of  such  deter- 
mination, resulted  In  an  order  of  the  AppeN 
late  DlTlsion  confirming  It  in  all  respects. 
From  that  order  the  relator  appealed  to  this 
court 

The  statute  under  which  the  Oomptroller 
proceeded  provides  that  "every  trust  com- 
pany Incorporated,  o^nlzed  or  formed  un- 
der, by  or  pursuant  to  a  law  of  this  state, 
*  *  *  shall  pay  to  the  state  annually  ita 
the.  privilege  of  exercising  Its  corporate  tTan* 
chlse  or  carrying  on  Its  bnslness  In  such  cor- 
porate or  organized  capadty,  an  annual  tax 
which  shall  be  equal  to  one  per  centum  on 
the  amount  of  Its  capital  stock,  surplus,  and 
undivided  profits.  •  •  •"  Tax  Law,  | 
lS7a  (Laws  1901,  pp.  316,  1320,  cc  182,  535). 

Every  company  liable  to  pay  a  tax  under 
this  section  Is  required  to  make  a  written  re- 
port to  the  Comptroller,  on  or  before  August 
lat  in  each  year,  "of  its  condition  at  the  dose 
of  business  on  Jnne  thirtieth  preceding,  sepa- 
rately stating  the  amount  of  Its  capital  stock, 
the  amount  of  Its  surplus,  and  the  amount  of 
Its  undivided  profits,  and  containing  such 
other  data,  information  or  mattOT  as  the 
Comptroller  may  require."  Upon  the  basis 
of  this  report,  or  If  no  report  is  made,  or  the 
one  made  is  unsatisfactory,  upon  the  fhcts 
discovered  by  the  Comptroller  through  an  ex- 
amination which  the  statute  authorizes.  It  Is 
his  duty  to  "order  and  state  an  account  for 
the  tax  dne  the  state,"  and  to  notify  the  cor- 
poration interested,  which  is  required  to  pay 
the  tax  thus  fixed  on  or  before  the  Ist  of 
September  in  each  year,  with  a  penatty  of  5 
per  cent  for  nonpayment  within  30  days  aft- 
er it  becomes  due,  and  1  per  cent  for  each 
month  thereafter.  At  any  time  within  one 
year  after  notice  of  the  Imposition  of  the  ta:^ 
the  Comptroller  may  revise  his  action,  eta- 
rect  any  error,  and.  If  thp  tax  has  been  paid, 
make  the  proper  adjustment  The  action  of 
the  Comptrolln  may  be  reviewed  by  certio- 
rari, provided  tile  amount  of  the  tax  is  first 
deposited  with  the  Treasurer  of  tile  state. 
Id.  H  18&-107  (Laws  1806,  pp.  864,  880,  & 
008). 

The  relator  claims,  among  other  things, 
that,  as  it  had  carried  on  business  but  idr 
days  before  the  fiscal  jwx  vjj/lxeA,  tin  tax 
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should  be  apportioned  .according  to  the  period 
daring  which  it  exercised  its  corporate  frau- 
chlae.  The  Comptroller  claims  tbat  a  frac- 
tion of  the  year  cannot  be  conaldered  In  Im- 
posing the  tax,  and  that  the  exercise  by  the 
relator  of  Its  corporate  franchise  for  any  part 
of  the  year  subjects  It  to  a  tax  the  same  In 
amount  as  If  it  had  been  engaged  In  buslnMi 
during  the  entire  year. 

The  tax  under  consideration  is  not  Imposed 
upon  property,  but  upon  a  privilege.  It  la  not 
tmpoeed  upon  the  prlTllege  of  becoming  a 
corporation,  for  that  would  .be  an  organlza* 
tlon  tax.  payable  but  once  for  the  entire  pe< 
itod  of  corporate  existence.  It  Is  imposed 
'*for  the  privilege  of  ex»clalng"  the  corporate 
franchise,  and  la  measured  by  the  value  of 
the  Investment  made  and  used  In  carrying  on 
the  corporate  business.  It  is  an  "annual" 
tax,  imposed  "anitually,"  as  the  statute  ex- 
pressly provides,  for  the  privilege  of  exer* 
dstng,  not  of  possessing,  a  corporate  fran- 
tidse.  This  privilege  was  used  by  the  re- 
lator for  only  6  days  during  the  fiscal  year 
In  question.  It  could  not  exercise  its  fran- 
chise for  the  entire  year,  because  the  state 
did  not  bring  It  into  existence  until  the  year 
bad  nearly  expired.  The  consideration  for 
the  tax  la  the  privilege  of  carrying  on  busi- 
ness, yet  the  relator,  according  to  the  re- 
quirement of  the  Comptroller,  was  compelled 
to  pay  for  a  privilege  that  it  did  not  have  and 
could  not  exercise  during  the  greater  part  of 
the  period  for  which  the  tax  was  laid.  It 
nsed  the  privilege  for  only  6  days,  but  It  is 
taxed  for  using  It  S65  days,  during  359  of 
which  it  did  no  buslnera  and  enjoyed  no  priv- 
ilege. An  annual  tax  is  a  tax  reclfoned  by 
the  year,  the  same  as  annua)  rent  or  annual 
IntereBt.  An  "annual"  tax  imposed  "annual- 
ly" means  a  tax  that  Is  Imposed  once  a  year, 
computed  by  the  year.  If  a  trust  company 
does  not  commence  business  until  6  days  be- 
fore the  fiscal  year  ends,  or  If  it  ceases  to  do 
business  6  days  after  the  year  begins,  the 
tax  for  doing  business  by  the  year  requires 
apportionment.  While  the  Legialatore  did 
not  so  provide  in  express  terms,  It  is  a  fair 
and  reasonable  implication  from  the  words 
need  that  such  was  its  totentlon.  When,  by 
section  182  of  the  tax  law.  It  imposed  an  an- 
nual tax,  payable  annually,  upon  every  cor- 
poration of  a  certain  class,  to  be  computed 
upon  the  basia  of  the  amount  of  Its  capital 
stock  "employed  within  the  state"  during  the 
year.  It  did  not  say  expressly  that  the  assess- 
ment should  be  determined  by  the  average 
amount  of  capital  so  employed,  but  we  held 
tbat  this  was  what  was  necessarily  meant 
Pe4H>le  ex  rel.  Brooklyn  Rapid  Transit  Co.  v. 
Morgan,  57  App.  Div.  835,  68  N.  Y.  Supp.  21, 
168  N.  Y.  672.  61  N.  B.  1132.  Adopting  the 
opinion  below,  we  said:  'This  is  not  a  tax 
upon  property,  but  a  tax  upon  the  business 
done.  It  Is  an  annual  tax  to  be  measured  by 
an  annual  business  done,  or.  In  other  words, 
1^  the  appraised  value  of  capital  employed 
dorfng  an  mtlfe  year.    3lia  capital  most 


have  ticen  employed,  or  else  there  Is  no  tax. 
It  must  liave  been  employed  vrithio  the  state. 
All  the  data  going  to  fix  the  amount  of  the 
tax  must  be  past  transactions.  Time  of  em- 
ployment and  amount  employed  are  essential 
data  to  fix  the  amount  of  an  annual  tax  upon 
a  business  vrith  any  degree  of  fairness. 

Section  187a  does  not  fix  the  date,  when  the 
capital  stock,  surplus,  and  undivided  proflte 
shall  be  taken,  although  they  are  variable 
quantities,  of  which  an  average  can  be  made 
for  the  year,  the  same  as  an  average  of  the 
capital  stock  employed  by  the  year  was  used 
in  the  Case  of  the  Brooklyn  Rapid  Transit 
Company,  and  with  as  much  reason.  In  pro- 
nouncing Judgmrat  In  tbat  case,  we  relied  in 
part  upon  People  ex  rel.  TilTany  &  Co.  v. 
Campbell,  144  N.  T.  166,  38  N.  B.  990,  and 
People  ex  rel.  New  England  Loan  &  Trust  Co. 
V.  Roberts,  25  App.  Dlv.  16,  49  N.  Y.  Supp.  10; 
Id.,  156  N.  Y.  688,  00  N.  H.  1120;  and  we  dls- 
tlngnlshed  People  v.  Spring  Valley  Hydraulic 
Gold  Co.,  92  N.  T.  888,  the  main  reliance  of 
the  learned  Attorney  General  In  the  case  In 
hand.  In  the  latter  case,  as  an  examination 
at  the  record  shows,  the  question  of  app6rtl(m- 
ment  was  raised  neither  by  the  pleadings  nor 
at  the  trial,  but  was  suggested  for  the  first 
time  in  this  court,  which  did  not  considor  it, 
and  could  not  consider  It,  because  it  was  rais- 
ed by  no  exception,  l^t  appeal  was  heard 
upon  the  judgment  roll  only,  none  of  the  evi- 
dence having  been  returned.  The  only  ex- 
ceptions were  to  the  conclusions  of  law  as 
found  by  the  trial  Judge,  and  they  did  not 
BOggest  the  question.  Moreover,  tbe  statute 
In  that  case  differed  in  many  Important  par- 
ticulars fi^m  the  one  now  before  us,  al- 
though the  words  '^annual"  and  "annually" 
appeared  therein.  The  question  there  was 
not  as  to  tbe  amount  of  the  tax,  but  as  to 
tbe  constitutionality  of  the  act,  and  whether 
the  company  was  liable  for  any  tax  what- 
ever. Here  the  question  of  apportionment 
was  distinctly  raised  in  the  petition  for  the 
writ,  as  well  as,  but  less  distinctly,  before 
the  Comptroller.  It  is  tbe  only  debatable 
question  In  the  case,  and  tbe  only  one  con- 
sidered by  tbe  Appellate  Division.  The  mean- 
ing of  a  statute  Imposing  a  new  kind  of 
tax  is  seldom  settled  by  one  adjudication, 
but  there  Is  a  gradual  growth  as  new  ques- 
tions occur  to  counsel  in  Its  progress  through 
the  courts,  and  authorities  under  one  statute 
frequently  fail  In  analogy  to  cases  under 
another  stotute  relating  to  a  similar  sub- 
ject, but  differing  In  many  essential  respects. 
We  do  not  consider  the  decision  in  the  case 
relied  upon  by  the  respondent  as  controlling 
in  this. 

Statutes  should  receive  a  reasonable  con- 
struction unless  the  language  used  prevents 
it  Here  we  have  an  act  which  docs  not 'ex- 
pressly provide  for  the  case  before  us.  It 
imposes  annually  an  annual  tax  for  doing 
business,  but  does  not  say  whether,  If  busi- 
ness is  done  for  only  part  of  a  year,  the  tax 
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Bball  be  flxed  In  accordance  with  the  time 
business  is  done,  or  for  the  eutlre  year,  in- 
clodlng  that  part  when  not  only  no  busi- 
ness was  done,  but  there  was  no  right  to  do 
any.  It  would  be  unreasonable  to  hold  that 
a  tax  on  doing  business  covers  the  whole 
year,  when  business  was  done  for  only  six 
days.  A  tax  Is  presumed  to  be  laid  by  the 
state  in  return  for  some  proportionate  value 
received  by  the  taxpayer,  and  the  Legislature, 
In  imposing  an  annual  tax  for  the  privilege 
of  doing  business.  Intended,  as  we  think,  that 
It  should  be  based  upon  the  i>erlod  that  the 
privilege  was  extended  and  enjoyed. 

We  may  assume  that  the  question  is  not 
free  from  doubt,  for  we  cannot  unite  In  Judg- 
ment upon  It,  but  serlons  doubt  In  a  case  of 
taxation  should  be  resolved  In  favor  of  the 
taxpayer.  Matter  of  Harbeck,  161  N.  T.  211, 
217,  88  N.  B.  880;  Matter  of  Fayerweather, 
143  N.  Y.  114,  119.  38  N.  E.  278;  Powell  v. 
Tuttle,  3  N.  Y.  396,  401.  A  statute  which 
levies  a  tax  Is  to  be  construed  most  strongly 
against  the  government  and  in  favor  of  the 
citizen.  The  government  takes  nothing  ex- 
cept what  Is  given  by  tbe  clear  imirart  of  the 
words  used,  and  a  well-founded  doubt  as  to 
the  meaning  of  the  act  defeats  the  tax. 
Sutherland  on  Statutory  Construction,  488; 
Black's  Interpretation  of  Laws,  826;  Cooley 
on  Taxation,  200. 

We  think  tbe  construction  adopted  Is  fair 
to  the  government  and  Just  to  the  citizen,  for 
It  gives  tbe  former  full  payment  for  the  time 
tbe  franchise  was  exercised,  and  takes  from 
the  latter  nothing  but  what  It  Impliedly 
agreed  to  pay  when  it  accepted  the  franchise. 
We  tberefore  reverse  the  order  of  the  Appel- 
late Division  and  the  determination  of  the 
Comptroller,  with  costs,  and  remit  the  mat- 
ter to  the  Comptroller  for  adjustment  lo  ac- 
cordance with  the  rule  laid  down. 

BAETLETT,  J.  (dissenting).  The  relator 
trust  company  received  from  the  Superintend- 
ent of  Banks  a  certificate  of  authorization 
to  do  business  on  the  6tb  day  of  June,  1901, 
and  did  actually  commence  tbe  transaction 
of  business  on  tbe  24th  day  of  June,  1901. 
It  bad,  therefore,  been  In  business  six  days 
when  a  report  was  due  to  the  Comptroller  as 
to  its  condition,  etc.  No  such  report  was 
made,  and  on  the  30th  day  of  August,  1901, 
the  Comptroller  Imposed  the  assessment  and 
tax  now  under  review. 

The  counsel  for  the  relator  Insisted  at  our 
bar  and  in  the  courts  below  that  the  com- 
pany was  not  liable  to  any  tax  for  the  year 
1901,  and  tliat  Its  first  report  to  the  Comp- 
troller was  not  due  until  June  30,  1902.  It 
was  also  argued  that,  if  tbe  company  was  as- 
sessable at  all.  It  was  only  on  Its  capital  stock 
and  surplus,  spread  over  12  months;  that  Is 
on  Vaen  of  $360,000,  and  the  tax  would  be 
•/ssB  of  $3,600,  or  $59.18. 

It  is  conceded  that  tbe  Legislature  did  not 
provide  In  express  terms  for  tbe  apportion* 
ment  that  is  now  to  be  allowed  by  tbe  deci- 


sion of  this  court,  but  that  It  may  be  reason- 
ably Implied  when  seeking  for  its  Intention. 
When  taxes  are  Imposed  upon  corporations, 
to  be  computed  upon  the  basis  of  the  capital 
employed  by  them  within  the  state,  and  the 
amount  of  that  capital  varies  from  time  to 
time  during  the  fiscal  year,  apportionment  Is, 
of  course,  necessary.  In  the  Imposition  of  a 
franchise  tax  no  such  situation  Is  presented 
Section  187a,  under  which  this  tax  is  usaess- 
ed,  expressly  states  that  It  Is  for  the  priv- 
ilege of  exercising  a  corporate  franchise,  or 
carrying  on  the  business  of  the  corporation. 
This  tax  Is  imposed  upon  the  amount  of  tine 
capital  stock  without  regard  to  its  actual 
value.  It  may  be  quoted  at  two  or  three 
times  Its  par  value,  and  yet  the  tax  is  assess- 
ed only  upon  the  amount  of  tbe  capital  stock. 
Tax  Law,  {  187a.  In  considering  this  new 
form  of  taxation  affecting  trust  companies, 
we  are  to  keep  In  mind  that  It  la  accompanied 
by  several  valuable  concessions  to  them. 
Section  202  of  the  tax  law,  as  amended  by 
chapter  132,  p.  316,  Laws  1901,  and  chapter 
172.  p.  461,  Laws  1902,  provides  that  fa  trust 
company  Is  not  only  released  from  taxation 
on  Its  personal  property  for  state  purposes, 
but  Is  exempt  from  assessment  and  taxation 
for  all  purposes.  In  addition  to  this  Is  the 
provision  that  the  holder  of  Bto<3s.  of  a  trust 
company  is  not  liable  to  be  taxed  thereon. 
In  view  of  the  nature  of  the  tax  and  these 
valuable  concessions,  T  am  of  opinion  that 
tbe  section  under  construction  should  be  en- 
forced as  It  stands,  and  that  there  ie  no  oc- 
casion to  read  into  It  the  lappoied  Intention 
of  the  Legislature. 
I  rote  for  affirmance. 

PARKER,  C.  J.,  and  O'BRIEN,  .HAIGHT, 
CULLEN,  and  WERNER,  JJ..  concur  with 
TANN,J.   BABTLBTT.  J.,  dissent!. 

Order  reversed,  etc. 


(B9  Ohio  St.  215) 
LINDSEY  V.  STATBl 
(Sapreme  Court  of  Ohio.    Nov.  17.  1008.) 

CRIUINAL  LAW— PLBA  IN  ABATBUBNT— SUm- 

CIBNCY-^UROR— COMPETENCY— CHAI^ 
LENGE—MURDEai— INDICTMENT, 

1,  A  plea  in  abatement  to  an  Indictment, 
while  not  required  to  be  worded  with  tbe  strict- 
est techiUcal  and  verbal  accuracy,  yet  the  mat- 
ter pleaded  therein  must  be  clearly  and  distinct- 
ly stated,  and  must  embrace  facts  as  distin- 
guished from  coQcIusioDS.  Hence  a  plea  which 
states  that  the  defendant  was  required,  against 
his  will,  to  take  an  oath  and  give  testimony  be- 
fore the  grand  jury  concerning  a  case  then  be- 
ing investigated  against  the  defendant  and  his 
codefendants,  but  which  does  not  state  how  he 
was  thus  compelled  to  take  an  oath,  nor  that 
be  refused  to  take  it.  nor  that  fae  claimed  his 
privilege  of  refusing  to  testify,  and  which  falls 
to  show  what  he  testified  to,  or  that  his  testi- 
mony was  material  concerotog  any  fact  neces- 
sary to  be  proven  by  the- state  to  justify  the 
finding  of  an  indictment,  or  that  there  was  not 
testimony  other  than  that  of  defendant  before 
the  jury  sufficient  to  justify  such  indictmait,  la 
bad  on  seoerai  demurrer. 
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2.  A  iaror  being  czamlDed  on  hla  Toir  dire. 
Rated  that  from  what  he  bad  talked  and  read 
ibont  trials  of  todefendants  be  bad  formed  an 
opinion  against  the  defendant  which  it  wonld 
rcqoire  teBtimony  to  remove,  althongh  he  bad 
notliing  personally  against  him,  and  that  the 
fact  that  the  defendant  had  heen  indicted  would 
have  weight  with  him  nnless  defendant  proved 
himself  not  guilty,  and  as  the  case  stands  would 
require  the  defendant  to  prove  his  imioeence; 
bat  it  did  not  appear  that  be  had  talked  with 
or  read  the  testimony  of  any  witness,  or  had 
talked  with  any  one  claiming  to  have  knowl- 
edge of  the  facta,  and  it  was  shown  on  further 
examination  that  his  opinion  rested  principally 
on  the  suspicion  that  the  defendant  was  one  of 
the  (rang  that  committed  the  crime,  bat  that 
he  did  dot  assume  to  know  that  to  be  a  fact; 
and  that  it  the  court  should  Instruct  that  he 
need  not  consider  the  fact  that  the  defendant 
had  been  Indicted  be  could  lay  aside  that  fact, 
and  not  consider  It  In  evidence  against  him; 
and,  finally,  that,  notwithstanding  any  previona 
bias,  oidnion,  or  prejudice,  he  could  render  a 
fair  and  impartial  verdict  according  to  the  law 
and  the  evidence,  and  the  court,  so  believing, 
overruled  the  defendant's  challenge  for  cause — 
kdd.  that  the  facts  do  not  show  an  abuse  of  dia- 
cretlon  In  so  overmlio«  the  diallenge.  McHn^ 
V.  The  State,  4Z  OhioSL  154,  andOolna  v.  TbB 
State,  21  N.  B.  476.  46  Ohio  St.  467.  approved 
and  followed. 

S.An  indictment,  which  charges  In  proper 
fonn  an  attempt  to  commit  a  robbery,  and  then 
avers  that  the  defendant,  with  others.  In  such 
attempt  did  unlawfully  and  purposely,  bv  means 
of  a  revolver  loaded  with  gunpowder  and  a  lead- 
en bullet,  shoot  the  deceased,  with  Intent  to  un- 
lawfully and  purposely  kill  and  morder  him, 
and  did,  bj  means  of  the  shooting,  strike,  pene- 
trate, and  wound  him,  with  intent  nnlawfully 
and  purposely  to  kill  and  murder  him,  thereby 
giving  him  a  mortal  wound  from  which  be  in- 
stantly died,  and  that  by  these  means  they  did 
unlawfully,  pnrposely,  and  in  an  attempt  to  per- 
petrate  a  robbery,  kill  and  murder  the  deceased, 
raffidently  charges  murder  In  the  second  de- 
gree, although  the  word  "malice"  is  not  employ- 
ed in  the  Inmctment  in  describing  the  act. 

4.  It  is  not  error  in  snch  case  for  the  court. 
In  connection  with  proper  instructions  wltii  re- 
spect to  the  several  degrees  of  murder  and  as 
to  aasanlt  and  battery,  to  charge,  it  the  &cts 
proven  warrant  It,  as  follows:  ^^as  the  state 
established  by  clear,  convincing,  and  satisfac- 
tory evidence  beyond  a  reasonable  doubt,  that 
the  defendant  Is  gnilty  as  charged  In  the  In- 
dictment, or  of  some  other  degree  of  murder  or 
manslaughter,  or  It  may  be  assault  and  battery, 
or  assault  merely?  Otherwise  your  verdict 
should  be  'Not  guilty.'  " 

Bnrket,  O.  J.,  and  Ocew,  dissenting. 

(SyllabOB  by  the  Oonrt) 

Error  to  Circuit  Court,  Wyandot  Connty. 
Marsh  Llndsey  was  convicted  of  murder, 
and  brings  error.  Affirmed, 

At  the  January  term,  1901,  of  the  common 
pleas  of  Wyandot,  the  plaintiff  In  error,  Marsh 
Llndsey,  with  four  otbers,  was  indicted  for 
murder  In  attempting  to  perpetrate  b  lObbery. 
The  grand  Jury  was  a  special  one.  It  investi- 
gated bnt  one  case  and  found  only  one  Indlct- 
Tnent  In  gubstance  the  indictment  charged 
that  the  defendants,  In  and  upon  one  William 
C.  Johnson  then  and  there  being,  unlawfully 
and  forcibly  did  make  an  assault,  with  intent 
Uien  and  there  forcibly  and  by  violence  and 
by  potting  blm  In  fear  to  take  from  the  p^- 
■on  and  against  the  will  of  tiim,  the  said  Wll- 
Ham  OL  Johnson,  tha  numey  and  personal 


property  of  great  value  of  him,  the  said  Wil- 
liam C.  Johnsop,  and  then  and  there  the  said 
WUliam  0.  Johnson  to  rob.  and  the  money 
and  personal  property  aforesaid  to  steal,  take, 
and  carry  away;  and  that  the  said  defend- 
ants (naming  them)  then  and  there  did  at- 
tempt unlawfully,  forcibly,  and  by  violence, 
and  by  putting  him  in  the  fear,  to  take  from 
the  person  and  against  the  will  of  said  Wil- 
liam G.  Johnson  the  money  and  personal  prop- 
wty  of  great  value  of  him,  the  said  William 
O.  Johnson,  with  the  Intent  thereby  then  and 
there  the  said  William  O.  Johnson  to  rob,  and 
the  moneys  and  personal  property  aforesaid, 
to  take,  steal  and  carry  away;  and  that  the 
■aid -defendants  (naming  them)  a  certain  re- 
volver then  and  tb»e  loaded  and  charged  with 
gunpowder  and  one  leaden  ballet,  which  said 
revolver  they  the  defendants  (naming  them) 
in  thdr  right  hands  then  and  there  had  and 
held,  then  and  there  nnlawifulty  and  purposely, 
and  whilst  engaged  in  said  attempt  to  perpe- 
trate a  robbery  in  and  upon  the  said  William 
O.  Johnson  as  aforesaid,  did  dladiarge  and 
shoot  off  against  and  upon  tiie  eald  William  C. 
Johnson,  with  the  Intent  the  said  William  C. 
Johnson  nnlawfully  and  purposely  to  kill  and 
mnrder;  and  that  the  said  defendants  (nam- 
ing them),  with  the  leaden  bullet  aforesaid,  so 
as  aforesaid  by  them,  the  said  defendants 
(naming  them),  by  force  of  the  gunpowder 
aforesaid  then  and  there  discharged  and  shot 
out  of  the  revolvw  aforesaid,  then  and  there 
nnlawfolly,  purposely,  and  whilst  engaged  in 
said  attempt  to  perpetrate  a  robbery  In  and 
upon  the  said  WllUam  O.  Johnson,  ak  afore- 
said, did  him,  the  said  William  C.  Johnson, 
strike,  penetrate,  and  wound,  with  intent  him 
the  said  William  O.  Johnson  unlawfully  and 
purposely  to  kill  and  mopder,  thereby  then 
and  there  giving  to  him,  the  said  William  G. 
Johnson,  In  and  upon  the  abdomen  and  Into 
the  body  of  him,  the  said  William  C.  John- 
son, one  mortal  wound,  from  wblch  the  said 
William  C.  Johnson  then  and  there  Instantly 
died.  And  so  the  Jury  aforesaid,  upon  their 
oaths  and  affirmations  aforesaid,  do  say  that 
the  said  defendants  (naming  them)  him,  the 
said  William  C.  Johnson,  in  the  manner  and 
by  the  means  aforesaid,  nnlawfully,  purpose- 
ly, and  in  the  attempt  to  perpetrate  a  robbery, 
did  kill  and  murder,  omtraiy  to  the  statute, 
etc 

To  tbis  Indictment  there  was  filed  a  mo- 
tion to  quash,  which  was  overruled.  Then 
followed  a  plea  In  abatement,  the  material 
parts  of  which  repeat  sabstantlally  one 
ground  stated  in  the  motion  to  qtiash,  and 
are  as  follows:  "The  new  grand  Jury  Inves- 
tigated the  case  against  this  defendant  and 
bis  codefendants  and  none  other,  and  all  l>e- 
Ing  the  same  transaction,  and  that  while  said 
grand  Jury  were  investigating  said  case  and 
during  the  time  of  the  trial  of  tbis  case  was 
in  progress  before  the  grand  Jury  which  re- 
turned the  indictment  herein,  and  while  said 
grand  Jury  was  Invest^tlng  the  charge 
against  him,  the  charge  with  which  he  is  now 
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cbarged  in  the  Indictment  herein  filed,  be 
was  required  by  the  state  of  Ohio,  and  by 
writ  of  Bubpcena  duly  Issued  by  the  clerk 
of  this  court,  upon  a  praecipe  for  that  pur- 
pose filed  by  the  prosecuting  attorney  of 
said  county,  to  appear  before  said  grand  jury, 
and  was,  against  bis  will,  required  to  and  did 
take  an  oath  as  a  witness,  and  was,  against 
bis  will,  required  to  and  did  appear  before 
said  grand  Jury,  and  before  them  he  was  re- 
quired, against  his  will,  to  give  testimony  In 
this  case  concerning  the  charge  against  him. 
Defendant  says  be  did  not,  neither  was  be 
permitted  to,  have  counsel  to  advise  tilm  con- 
cerning his  rights  herein;  that  be  was  by  the 
prosecuting  attorney  and  sheriff  of  said  coun- 
ty required  to  dress  himself,  against  his  will, 
as  the  person  or  i>er8ons  who  committed  the 
crime  for  which  be  stands  charged  were 
dressed  or  appeared  to  be  dressed  by  those 
who  saw  them  at  the  time  said  crime  was 
committed;  and  while  so  dressed  this  de- 
fendant was,  against  his  will,  required  to 
walk,  talk,  and  exhibit  himself  in  the  pres- 
ence of  the  prosecuting  .witness  and  other 
witnesses  for  the  state  to  enable  them  to 
testify  before  the  grand  Jury  as  to  whether 
or  not  this  defendant  was  the  person  who 
committed  the  crime  with  which  he  now 
stands  chained;  and  certain  witnesses,  after 
having  so  suen  this  defendant  so  disguised 
as  aforesaid,  appeared  before  said  grand  ]u- 
ry,  and  gave  testimony  against  him  as  to  bis 
identity  In  this  case— all  of  which  is,  as  he 
believes.  In  violation,  of  the  rights  of  tl^ 
defendant,  wbo  is  a  citizen  of  the  United 
States  and  of  the  state  of  Ohio."  A  demur- 
rer to  this  plea  In  abatement  was  sustained. 
A  plea  of  not  guilty  was  then  entered,  and 
trial  had.  Divers  exceptions  were  taken  dui^ 
Ing  the  Impaneling  of  the  jury,  which  are 
considered  in  the  opinion.  The  Jury  returned 
a  verdict  of  guilty  of  murder  in  the  second 
degree  and  not  guilty  of  murder  in  the  first 
degree.  Motion  for  new  trial  being  over- 
ruled, sentence  followed.  On  error  to  tbe 
circuit  court  tbe  Judgment  and  sentence  of 
the  common  pleas  was  affirmed,  and  the  pris- 
oner brings  error  here. 

B.  T.  Dunn,  W.  H.  Hare,  and  John  W. 
Winn,  for  plaintiff  In  error.  Benjamin  Meek, 
pros,  atty.,  for  tbe  State, 

SPEAR.  J.  (after  stating  the  facta).  1. 
First  In  natural  order  come  the  questions 
-arising  on  the  motion  to  quash  and  the  plea 
In  abatement.  These  may  be  treated  togeth- 
er. A  motion  to  quash  may  be  made  when 
there  la  a  defect  apparent  upon  tbe  face  of 
the  record,  and  a  plea  in  abatement  may  be 
made  when  there  Is  a  defect  in  the  record 
whlcb  is  shown  by  facts  extraneous  thereto. 
It  is  not,  however,  now  seriously  urged  that 
tbe  indictment  is  defective  in  form,  and  It  Is 
practically  conceded  that  the  motion  to  quash 
was  properly  overruled.  It  was  the  Judg- 
ment of  the  GoortB  below  that  the  plea  In 


abatement  was  Insufficient  on  two  grounds: 
One,  that' it  was  bad  for  indeflnlteness.  In 
that  it  alleges  conclusions  ralher  than  facts; 
and  another  that  it  falls  to  show  that  the 
defendant  was  in  any  wise  prejudiced  by  tbe 
facts  alleged. 

We  are  of  opinion  that  tBe  courts  were 
right  on  both  grounds.  It  Is  not  necessary  to 
hold  that  facts  relied  upon  In  a  plea  in  abate- 
ment should  be  worded  with  the  strictest 
technical  and  verbal  accuracy,  as  is  held  In 
many  cases;  yet  it  is  the  rule  that  the  facts 
must  be  pleaded,  as  held  In  Wagner  v.  Tbe 
State,  42  Ohio  St  537,  with  exactness,  and 
the  plea  is  to  be  strictly  construed.  Tbe  rea- 
son is  apparent  It  Is  a  dilatory  plea.  The 
rule  Is  given  In  Bishop's  Criminal  Procedure, 
{  327,  thus:  "In  these— such  as  pleas  in 
abatement  and  the  like— it  is  necessary  to 
employ  extreme  certainty.  An  excellent 
work  on  pleading  (Gould's  PI.  p.  84)  states 
that  this  superlative  certainty  'requires  the 
utmost  fullness  and  particularity  of  state- 
ment SB  'well  as  tbe  highest  attainable  ac- 
curacy and  precision,  leaving,  on  the  one 
hand,  nothing  to  be  supplied  by  intendment 
or  construction;  and  on  the  other  no  sup- 
posabie  special  answer  anobviated.*  It  Is  a 
rule,  not  of  construction  only,  but  also  of  ad- 
dition; that  Is,  It  requires  the  pleader  not 
only  to  answer  fully  what  is  necessary  to  be 
answered,  but  also  to  anticipate  and  exclude 
all  such  supposable  matter  as  would.  If  al- 
leged on  the  opposite  side,  defeat  his  plea." 
Tbe  plea  in  this  case  avers  that  the  defend- 
ant was  required  to  and  did  take  an  oath  as 
a  witness,  and  was  required  to  and  did  ap- 
pear before  the  grand  jury,  and  was  re- 
quired against  hJs  will  to  give  testimony  in 
this  case  concerning  the  charge  against  him. 
But  tbe  plea  does  not  state  that  be  refused 
to  take  an  oath,  nor  in  what  manner  nor 
by  what  means  he  was  required  against  bis 
will  to  take  an  oath;  nor  does  it  allege  that 
the  defendant,  when  before  tbe  grand  Jury, 
claimed  his  privilege,  or  refused  to  answer 
any  question,  or  In  any  manner  objected  to 
appearing  as  a  witness  and  to  testifying. 
There  Is  no  law  that  could  compel  the  wit- 
ness to  testify  to  matters  which  would  in- 
criminate himself,  or  to  punish  him  for  re- 
fusing. If  he  did  not  object  bow  could  there 
be  compulsion?  For  alt  of  any  statement  of 
fact  which  appears,  he  took  the  oath  volun- 
tarily- and  testified  voluntarily.  Where  a 
privilege  to  refuse  exists,  and  the  witness  te»- 
tlfies  without  objection,  the  natural  inference 
Is  that  he  testifies  voluntarily.  Indeed,  tbe 
only  feature  whlcb,  according  to  the  facta 
stated,  is  shown  to  have  been  involuntary, 
was  the  appearance  in  obedience  to  tbe  sub- 
poena. That  would,  in  and  of  Itself,  be  re- 
garded as  compulsory  process. 

The  same  may  be  said  with  regard  to  the 
complaint  that  he  was  required  to  dress, 
walk,  and  talk,  and  exhibit  himself  so  dressedi 
before  persons  who  afterward  testified  before 
the  grand  Juxy.  Facts  are  not  siated  wblca 


Digitized  by 


Google 


Oblo) 


LINDS£T 


V.  STATE. 


129 


■bow  that  thla  wta  compulsory.  The  aTer- 
ment,  also,  that  he  was  not  permitted  to  bare 
counsel  to  advise  him  concerniag  his  rights 
Is  equally  a  conclusion.  It  does  not  appear 
that  he  desired  to  have  counsel,  or  waa  la 
need  of  counsel,  nor  that  be  was  at  the  time 
upon  trial  for  any  crime  or  ofTense. 

But,  aside  from  the  foregoing,  how  stands 
the  case?  The  proposition  of  the  plaintiff 
In  error  Is  that  the  indictment  should  have 
been  held  bad  because  a  constitutional  right 
of-  the  defendant  had  been  violated;  that  is. 
the  grand  Jury  and  the  prosecuting  officer 
should  be  rebuked  for  Improper  practice, 
without  regard  to  whether  the  defendant  had 
been  thereby  prejudiced  or  not  We  are  not 
commending  the  practice  of  subpoenaing  per- 
sons suspected  of  crime  as  witnesses  before 
a  grand  Jur7  which  has  been  summoned  to 
inquire  respecting  that  crime;  indeed,  we 
do  not  hesitate  to  characterize  it  as  Improper 
practice.-  But  the  question  is  what  eCTect 
that  mere  fact  ought  to  have  In  a  test  of  an 
indictment  otherwise  regular  and  valid.  It 
is  of  importance  to  note  that  this  plea  does 
not  show  that  the  defendant  testlded  against 
himself,  or  that  be  testified  to  any  fact  ma- 
terial to  the  inquliy,  or  that  the  testimony 
he  gave  was  of  consequence  In  the  delibera- 
tions of  the  Jury,  or  that  there  was  not  other 
testimony  before  the  Jury  upon  which  the 
indictment  might  have -been  properly  found. 
On  the  contrary,  for  all  that  appears  In  this 
plea,  there  was  abundant  competent  evi- 
dence, by  competent  witnesses  before  the  Ju- 
ry, and  the  Jury  in  fact  found  the  indictment 
wholly  ufron  such  other  competent  testimony. 
Speaking  more  specifically,  the  plea  does  not 
sbow  that  some  one  material  fact,  and  what 
material  fact,  was  testified  to  by  the  defend- 
ant without  which  an  indictment  could  not 
have  been  found,  which  fact  was  not  testified, 
to  or  established  by  other  witnesses,  l^e 
statement  simply  i»  that  he  was  required  "to 
give  testimony  In  this  case  concerning  the 
charge  against  him."  A  like  test  shows  the 
insnffidency  of  the  plea  that  he  was  required 
against  his  will  to  dress  and  exhibit  himself 
before  persons  who  afterwards  testified  be- 
fore the  grand  Jury  against  him  as  to  his 
Identity  in  this  case.  Suppose  this  to  be  Just 
as  stated.  For  all  tliat  appears,  witnesses 
other  than  the  ones  referred  to  gave  testi- 
mony to  the  grand  Jury  as  to  identity  abund- 
antly supporting  the  charge.  It  results  ttiat. 
so  far  as  this  inquiry  Is  concerned,  the  case 
stands  Just  as  It  would  had  Llndsey  not  tes- 
tified before  the  grand  Jury.  Why,  then, 
should  the  indictment  be  held  bad,  and  the 
proceedings  in  the  courts  below  go  for 
naught?  Our  statute  (section  7252,  Bates' 
Ann.  St)  provides  that  upon  an  adjudication 
In  favor  of  the  accused  on  a  plea  In  abate- 
ment  he  may  be  committed  or  held  to  ball 
for  appearance  at  the  next  term.  It  would 
follow,  simply,  that  another  grand  Jury  would 
be  summoned,  impaneled,  and  the  testimony 
other  than  that  glren  by  Llndaey  be  pre- 
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sented  in  all  respects  like  the  one  on  which 
the  trial  was  bad.  So  that  again  the  court 
would  be  precisely  where  It  was  when  tlie 
trial  was  entered  upon.  How  could  such  cir- 
cumlocution aid  the  cause  of  justice?  How 
would  the  people  gain,  or  the  citizen  be  more 
secure  in  his  rights,  by  all  ttUs  needless  de- 
lay and  expense?  We  think  It  quite  unneces- 
sary to  consider  further  ttie  much  discussed 
question  of  the  constitutional  right  and  priv- 
ilege of  the  citizen  arising  under  section  10 
of  our  Bill  of  Bights.  No  case  Is  made  on 
the  facts  calling  for  such  discussion.  Other 
allegations  appear  In  the  plea,  but  they  are 
Irrelevant,  because  contradicting  the  record, 
and  need  not  be  further  noticed. 

2.  Exceptions  were  taken  to  the  overrul- 
ing of  challenges  made  to  several  of  the  [>etlt 
Jurora  on  the  ground  of  previous  opinion  and 
prejudice.  The  Instance  of  Louis  Cross  is  a 
sample.  He  was  questioned  by  counsel  for 
defendant  &nd  answered:  "Q.  From  all  yon 
have  talked  and  read  about  these  other  trials, 
state  whether  you  have  at  any  time  formed 
any  opinion  in  your  mind  as  regards  the  guilt 
or  Innocence  of  the  defendant  A.  I  think  I 
did  have  an  opinion.  Q.  Is  that  opinion  with 
you  still?  A.  Yes,  sir.  Q.  I  want  to  Inquire 
if  it  would  require  any  testimony  to  remove 
the  opinion  you  have  now  formed?  A.  Well, 
yes;  I  think  It  would.  Q.  And  the  opinion 
that  you  now  have  is  against  the  defendant, 
Is  it  not?  A.  I  have  nothing  that  would  de- 
cide against  that  I  know  of.  I  bare  noth- 
ing against  him  at  all.  Q.  The  question  now 
is  whether  the  opinion  you  think  you  have  Is 
against  the  defendant?  A.  Yes,  it  would  be 
against  him.  Q.  It  would  take  sworn  testi- 
mony to  remove  that  opinion,  would  it  not? 
A.  It  woald  take  some  testimony,  yes. 
So  when  you  start  into  the  investigation  of 
this  case  you  would  not  begin  exactly  fair 
and  even  betwee'u  the  state  and  defendant 
would  you?  A.  Well,  I  think  I  could  start 
about  even  with  this  man  In  this  case.  Q. 
Tell  us  how  you  could  start  In  even  with  an 
opinion  against  the  defendant  In  the  Jury 
box?  A.  Well,  my  opinion  is  If  he  ^as  In 
the  gang  that  murdered  Mr.  Johnson,  I  would 
have  some  opinion  of  him.  Q.  Yes,  so  would 
everytrady.  A.  That  is  all  I  would  tiave 
against  him;  that  is  all  I  could  say  against 
this  man  now,  because  I  don't  know.  I 
don't  know  what  he  may  do  or  prove.  Q. 
But  I  imderstand  yon  to  say  it  would  take 
testimony  to  remove  the  opinion  you  now 
liave?  A.  Well,  of  course,  it  would.  Q. 
Your  opinion  is  against  the  defendant;  that 
he  was  possibly  one  of  the  gang?  A.  Yes, 
sir.  Q.  That  Is  wtiat  you  think  about  It?  A. 
Yes,  sir.  Q.  And  It  would  take  sworn  testi- 
mony to  remove  that  conclusion  of  yours? 
A.  Yes,  sir.  Q.  Then  when  you  start  Into 
this  Jury  with  the  notion  that  this  defendant 
is  one  of  the  gang,  to  that  extent  you  would 
be  prejudiced  against  him?  A.  That  far  X 
would.  Q.  You  are  aware  that  the  grand 
Jnry  has  returned  an  Indictment  against  this 
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dc-fendant  for  murder  In  the  first  de^ee?  A. 
Yes,  air.  Q.  I  want  t9  iQQUire  of  jou  If  tbe 
fact  that  they  have  returned  such  Indictment 
Into  this  court,  and  indorsed  as  a  true  bill, 
it  that  fact,  in  your  mind,  would  bear  any 
weight  against  the  defendant?  A.  It  would, 
unless  he  proved  himself  not  guilty.  Q.  Yes, 
you  would  require  of  him  to  prove  he  was 
not  guilty?  A.  Yes,  sir.  Q.  As  you  now 
stand,  with  your  present  notion  about  the 
cnse,  you  would  require  the  defendant  to 
prove  bis  innocence,  would  you?  A.  Yes,  sir. 
Q.  Now,  to  that  extent,  you  are  prejudiced 
against  blm,  are  you  not?  A.  Of  course,  I 
will  be  prejudiced  against  him  until  be 
proves  himself  clear.  By  Dunn:  We  tender 
challenge  for  cause."  When  questioned  by 
the  prosecuting  attorney  the  Juror  answered: 
**Q.  If  the  court  sbould  tell  you  that  tbe  fact 
that  he  is  indicted  for  murder  is  no  evidence 
that  he  is  guilty  of  murder,  would  you  lay 
aside  any  prejudice  you  might  have  by  rea- 
son of  the  Indictment?  A.  Yes,  sir.  Q.  Have 
you  any  opinion  now  whether  the  defendant 
Marsh  Llndaey  Is  guilty  of  this  offense?  A. 
Yea,  sir—  Q.  Welt,  If  yon  have  any  explana- 
tion, you  may  offer  It.  A.  My  opinion  is  he 
was  guilty  if  he  was  in  the  gang  with  these 
other  fellows.  If  be  don*t  prove  himself— 
Q.  But  you  don't  know  now  whether  he  was 
in  the  gang  or  not?  A.  No,  sir.  Q.  Then,  if 
you  dont  know  be  was  In  the  gang,  how  can 
you  have  an  opinion  as  to  whether  he  Is 
guilty  or  not?  A.  I  don't  know  whether  he 
is  guilty  or  not,  I  can't  tell  anything  about 
that.  Q.  What  do  you  mean  by  saying  to 
tbe  lawyer  that  you  had  an  opinion  as  to  his 
guilt  or  innocence?  A.  Did  I  say  be  was 
guilty?  Q.  No,  but  he  Anally  got  you  to  say 
you  bad  an  opinion  as  to  his  guilt  or  In- 
nocence. If  there  is  any  mistake  about  that, 
correct  It.  A.  I  have  no  opinion  that  he  is 
guilty.  Q.  You  have  not?  A.  No,  sir.  Q. 
Have  you  an  opinion  now  that  he  was  In 
the  gang?  A.  Not  any  more  than  as  they 
Itave  Indicted  blm.  Q.  But  if  tbe  Judge  here 
on  the  bench  sbould  tell  you  that  you  need 
not  consider  that  fact  against  the  defendant, 
could  yoa  lay  aside  tbe  fact  that  be  was  In- 
dicted, and  not  consider  that  as  evidence 
against  him?  A.  I  think  I  could.  Q.  Let  me 
ask  you,  could  you.  notwitbstanding  any 
bias,  opinion,  or  prejudice  that  yon  may  bave, 
render  a  fair  and  impartial  verdict  according 
to  tbe  law  and  tbe  evidence?  A.  Yes,  sir." 

Tbe  snm  and  substance  of  this  is  that  the 
Juror,  from  what  he  had  heard  and  read  r»* 
specting  the  trials  of  codefendants,  had  farm- 
ed what  he  called  an  "opinion"  against  tbe 
defendant,  which  it  would  require  some  tes- 
timony to  remove,  but  which  was  In  no  way 
against  this  pereon  unless  be  was  one  of  the 
gang  which  committed  tbe  crime,  and  which 
was  based  In  part  upon  tbe  fact  that  he  had 
been  li^cted  with  the  others.  It  does  not 
appear  that  he  bad  talked  with  any  witness, 
or  with  any  one  claiming  to  be  acquainted 
wltb  the  facts,  or  bad  read  what  purported 


to  be  the  testimony  of  any  witness.  It  does 
appear,  on  the  Xitber  band,  by  bis  stntemeuts, 
that  tbe  opinion  was  that  the  defendant  is 
guilty  if  be  was  in  the  gang  wltb  the  other 
fellows,  and  that  he  has  no  opinion  that  he 
Is  guilty  independent  of  that,  and  the  further 
fact  that  he  had  been  Jointly  Indicted  with 
them.  As  to  this  he  also  stated  that  If  tlie 
court  should  instruct  that  he  need  not  con- 
sider the  fact  that  defendant  was  Indicted 
be  could  lay  aside  that  fact,  and  not  consider 
that  as  evidence  against  him.  And,  finally, 
being  asked,  be  stated  that,  notwithstanding 
any  bias,  opinion,  or  prejudice,  he  could  ren- 
der a  fair  and  impartial  verdict  according  to 
the  law  and  evidence.  Tbe  court,  having  tbe 
Juror  before  him,  was  of  opinion  that  he 
would  render  an  Impartial  verdict,  and  over- 
ruled the  challenge.  Tbe  Juror  was  then 
challenged  peremptorily  by  defendant. 

We  are  not  prepared  to  say  that  this  mllag 
was  an  abuse  of  discretion  on  the  part  of 
the  court  Our  statute  (section  TOTS)  pro- 
vides: '*  •  •  •  If  a  Juror  has  formed 
•  •  •  an  opinion,  •  •  •  the  court 
shall  thereupon  proceed  to  examine  such 
Juror  as  to  tbe  grounds  of  such  opinion;  and 
if  such  Juror  shall  say  that  he  believes  he 
can  render  an  impartial  verdict  notwith- 
standing such  opinion,  and  if  the  court  is 
satisfied  that  such  Juror  vrill  render  an  lm> 
partial  verdict  on  the'  evidence,  It  may  admit 
him  as  competent  to  serve  In  auch  case  as  a 
Juror."  Tbp  fftcts  present  a  case  mucta  lera 
extreme  than  was  present  in  Goins  v.  State 
46  Ohio  St  457,  21  N.  B.  476.  w\eTe  It  U 
held  that:  "A  Juror  who  states  on  his  exami- 
nation that  he  has  formed  an  opinion  on  a 
matter  affecting  the  guilt  of  ttie  defendant, 
from  having  heard  the  circumstances  of  the 
crime  related  by  one  who  claimed  to  know 
them,  may  nevertheless  be  competent  to  sit 
as  a  Juror,  If  be  says  on  oath  that  he  believes 
he  can  render  an  Impartial  verdict  In  the 
case,  and  the  court  is  satisfied  he  can  do  so. 
The  fact  that  tbe  court  admitted  him  to  sit 
as  a  Juror  is  a  sufficient  finding  that  it  was 
satisfied  he  could  render  an  Impartial  ver- 
dict." The  case  at  bar  Is  essentially  differ^ 
ent  In  its  facts  from  Palmer  v.  The  State,  42 
Oblo  St.  596,  cited  and  relied  upon  by  coun- 
sel for  plaintiff  In  error,  and  Is  not  controlled 
by  It  It  Is,  however,  on  all  fours  as  to  tbe 
essential  facts  with  McHugb  v.  The  State, 
42  Ohio  St  154,  where  the  orerruling  of  tbe 
challenge  was  sustained.  A  case  presenting 
good  grounds  ft>r  challenge,  and  in  striking 
contrast  to  the  case  last  cited,  and  to  tlie 
case  at  bar.  Is  that  of  Frazler  t.  The  State, 
23  Ohio  St.  551,  where  the  refusal  to  sustain 
the  cliallenge  Is  held  to  be  error. 

In  passing,  It  may  be  remarked  that  Jurors 
are  usually  not  mental  philosophers,  nor  are 
they  experts  as  to  the  law  of  criminal  evi- 
dence. The  shrewd  lawyer.  In  examining 
them  upon  their  voir  dire.  Invariably  puts 
tbe  question  as  to  the  forming  of  an  opinion, 
and  the  Juror,  having  perhaps  In  reality  but 
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a  casual  Imprenlon  respectiiig  the  cas^  la 
quite  certain  to  dignify  his  state  of  mind  by 
Ibe  adoption  of  the  term  used  by  the  lawyer, 
and  call  it  an  "opinion."  While  alike  In  kind, 
there  is  an  essential  difference  between  the 
two  In  degree.  An  "opinion,"  such  as  Is  con- 
templated by  our  statute,  is  well  defined  as 
being  "a  conclusion  or  judgment  held  with 
confidence*  but  falling  short  of  positive  knowl- 
edge." An  "Impression,"  as  applied  to  this 
sabject-matter.  is  correctly  defined  as  "a  no- 
tion, remembrance,  or  belief,  especially  one 
that  is  somewhat  Indistinct  or  vague."  It  is 
quite  apparent,  from  all  that  this  juror  stat- 
ed, that  his  state  of  mind  respecting  Llnd- 
sey's  connection  with  the  crime  of  which  be 
stood  charged  was  of  the  latter  class.  We, 
all  of  us,  in  our  everyday  life,  rec^re  im- 
pressions respecting  a  thousand  subjects  and 
events  which  do  not  reach  the  dignity  of  opin- 
ions, and  which  change  or  fade  away  en- 
tirely upon  being  subjected  to  the  effect  of 
counter  Information  or  further  light  If  such 
imiMKSsions  ahould  be  held  to  conclusively 
disqualify  a  juror,  the  obstacles  to  securing 
Jurors  would,  in  this  age  of  newspapers,  be 
well  nigh  Insuperable.  And  that  a  juror 
■honld  not,  until  advised,  compteboid  the 
office  and  legal  effect  of  an  iDdlctment,  w 
tbe  rule  of  law  respecting  the  presumption 
of  Innocence,  is  not  a  matter  of  wonder,  and 
does  not  afford  ground  for  cballoige. 

3.  It  is  also  Insisted  that  the'  verdict  of 
murder  in  the  second  ^gree  cannot  be  sus- 
tained under  this  indictment,  our  statute  (sec- 
tion 6810)  providing  tliat,  "Whoever  purpose- 
ly asd  maliciously  •  •  •  kiUs  another  is 
guilty  of  murder  in  the  second  degree."  The 
specific  claim  Is  that  the  word  "malice,"  in 
deflnlng  tbe  act  of  killing,  la  not  found  In  the 
Indictment  This  statemeut  is  true.  It  Is 
tm^  also,  that  section  7217,  Rev.  St.  (Bates* 
Bev.  St),  provides  that  In  an  indictment  for 
murder  in  the  second  degree  it  shall  be  suf- 
ficient to  charge  that  the  defendant  did  pur* 
posely  and  maliciously  kill  the  deceased. 
This  section  does  not,  however,  provide  that 
the  words  stated  are  Indispensable,  and  are 
the  only  words  that  may  be  sufficient  in  an  In- 
dictment In  dining  that  crime.  Tbe  section 
makes  It  unnecessary  "to  set  forth  tbe  manna 
In  wblch,  or  tbe  means  by  which,  the  death 
was  caused,"  but  an  inference  does  not  follow 
that  the  Indictment  may  not  set  forth  the 
maimer  or  the  means  by  which  tbe  death  was 
caused,  ^or  that,  if  sutdi  manner  and  means, 
as  set  forth,  necessarily  Import  malice,  and 
that  the  killing  was  therefore  malicionsly' 
done,  that  is  not  the  equivalent  of  a  direct 
charge  that  tbe  defendant  did  maliciously 
kill.  It  is  said  In  Robblns  v.  Tbe  State,  8 
OUo  St  131,  that  'intentional  killing  by 
means  of  administering  poison  includes,  and 
per  se  Imports,  nialice."  If  the  inference  fol- 
lows In  a  killing  by  administering  poison,  why 
not  in  a  felUing  while  committing,  or  attempt- 
ing to  commit  a  robbery,  as  both  offenses  are 
covered  hj  the  «ame  section  of  tbe  statute 


(section  OSOS,  Batea*  Ann.  St),  wblch  reads: 
"Whoever  purposely  and  either  of  deliberate 
and  premeditated  malice,  or  by  means  of  poi- 
son, or  in  perpetrating  or  attempting  to  per- 
petrate, any  rape,  arson,  robbery,  or  burglary, 
kills  another,  la  guilty  of  murder  in  tbe  first 
degree  and  shall  be  punished  by  death,  unless 
the  jury  trying  tbe  accused  recommend  mer- 
cy.  In  which  case  tbe  punishment  shall  be  Im- 
prisonment in  tbe  penitentiary  during  life." 
Evidently  tbe  legislative  purpose  In  enacting 
this  section,  where'  the  murder  Is  charged  as 
murder  In  an  attempt  to  rob,  was  to  cause  an 
averment  of  that  fact  to  become  a  substitute 
for  the  averment  of  deliberation  and  premedi- 
tation required  to  be  charged  In  terms  In  the 
usual  Indictment  for  miu^er  In  tbe  first  de- 
gree. Tbe  Indictment  does  charge  in  apt 
words  the  attempt  to  rob,  and  then  that  the 
defendant  with  others,  did  unlawfully  and 
purposely  discharge  their  revolver,  loaded 
with  gunpowder  and  a  leaden  bullet,  and  by 
that  means  did  shoot  Johnson  with  the  intent 
to  unlawfully  and  purposely  kill  and  murder 
him;  and  did,  by  means  of  the  shooting, 
strike,  penetrate,  and  wound  him  with  the  in- 
tent to  unlawfully  and  purposely  kill  and 
murder  blm,  thereby  giving  to  blm  a  mortal 
wound,  from  wblch  he  Instantly  died;  and 
that  by  these  means  they  did  unlawfully  and 
pturposely  kill  and  murder  him.  Now,  when 
it  is  remembered  that  tbe  rule  in  Ohio  la,  and 
from  the  earliest  time,  as  shown  by  the  hold- 
ings in  The  State  v.  Tm^er,  Wright  20,  and 
The  State  v.  Town,  Id.  76.  down  to  Davis  v. 
Tbe  States  25  Ohio  St  868,  has  been  that 
"where  tbe  fact  of  killing  Is  proven,  notice  Is 
to  be  presumed,"  and  Weaver  v.  State,  24 
Ohio  St  684,  that,  "the  shooting  with  Intent 
to  kill  bein^g  established,  the  law  Implies  mal- 
ice, and  tbe  malice  thns  Implied  can  only  be 
rebutted  by  showing  circumstances  of  justifi- 
cation or  excuse,"  It  would  seem  that  the  ab* 
sence  of  the  word  "malice"  from  tbe  Indict- 
ment ought  not  to  render  it  insnffident  as  to 
a  charge  of  mnrder  In  the  second  degree. 
What  necessity,  we  ask,  can  there  be  of  lnc<H^ 
porating  a  specific  word  in  an  indictment  when 
tbe  foil  meaning  and  purpose  of  such  word  Is 
conclusive  to  be  Inferred  from  the  words 
which  are  therein  used? 

4.  The  claim  is  further  made  that  the  ver- 
dict cannot  be  sustained  because  It  should 
have  been  either  for  murder  in  tbe  first  de- 
gree or  an  acquittal,  and  that  tbe  trial  court 
erred  in  Its  charge  to  the  jury.  This  In  face 
of  the  fact  that  at  the  request  of  defend- 
ant's counsel,  tbe  court  charged  the  jury 
that:  "Tbe  law  and  the  evidence  should  be 
their  (tbe  jury's)  only  guide  In  determining 
the  gxtllt  or  innocence  of  tbe  defendant  Haa 
tbe  state  eetabllsbed  by  clear,  convincing, 
and  satisfactory  evidence,  beyond  a  reason- 
able doubt  that  the  defendant  la  guilty  as 
charged  in  the  indictment  or  of  some  othw 
degree  of  murder,  or  ot  manslaughter,  or. 
It  may  be,  assault  and  battery,  or  assaolt 
merely?   Otherwise  tout  rordlct  staonld  be 
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not  gnllty."  Forms  of  verdicts  were  given 
the  Jury  covering  eacb  class  of  offenses  re- 
ferred to,  and,  consistent  with  the  Instruc- 
tions, the  jnry  found  murder  In  the  second 
degree.  We  see  no  error  In  this  action  of  the 
court  prejudicial  to  the  defendant.  The  lan- 
guage of  the  Instruction  Is  not  entirely  hap- 
py, but  the  principle -covered  Is  not  Incorrect 
as  applied  to  the  case.  It  Is  In  accord  with 
the  holdings  of  this  court  in  Bobbins  v.  The 
State,  supra,  Beaudlen  v.  The  State,  8  Ohio 
St.  634,  and  Adama  v.  The  State,  29  Oblo  St 
412,  which  latter  was  a  robbery  case.  Our 
statute  (section  7316)  provides:  "Upon  any 
indictment  the  Jury  may  find  the  defendant 
not  guilty  of  the  offense  charged,  but  guilty 
of  an  attempt  to  commit  the  same.  If  such 
attempt  is  an  offense;  when  the  Indictment 
charges  an  offense  Including  different  de- 
grees, the  jury  may  find  the  defendant  not 
guilty  of  the  degree  charged,  and  guilty  of 
any  Inferior  degree;  and  If  the  offense  char- 
ged Is  murder,  and  the  accused  be  convicted 
by  confession  In  open  court,  the  court  shall 
examine  the  witnesses,  and  determine  the  de- 
gree ot  the  crime,  and  pronounce  sentence 
accordingly."  But  the  case  of  Dresback  t. 
The  State,  38  Ohio  St  365,  is  cited  and  relied 
npon  as  sustaining  the  claim  of  plaintiff  In. 
error  on  this  point  That  was  a  poisoning 
case.  The  syllabus  la:  "On  the  trial  of  an 
indictment  for  murder  In  the  first  degree, 
charging  the  accused  with  purposely  killing 
another  by  administering  [Mison,  the  evi- 
dence tending  to  show  no  other  grade  of  of- 
fense, it  is  error  to  charge  the  Jury  to  the 
effect  that  if  they  find  the  accused  guilty 
their  duty  will  be  fulfilled  by  convicting  of 
murder  In  the  first  or  second  degree,  or  man- 
slaughter.  And  where  the  verdict  }s  returned 
for  a  lower  grade  of  homicide  than  murder  in 
the  first  degree,  a  new  trial  should  be  grant- 
ed where  it  appears  from  the  evidence  that 
a  verdict  of  acquittal  might  have  been  ren- 
dered had  the  Jury  been  properly  Instruct- 
ed." Owing  to  the  meagerness  of  the  state- 
ment we  are  unable  to  ascertain  exactiy 
-what  the  facts  in  this  case  were,  and  are  not 
disposed  to  comment  at  length  npon  the  de- 
cision, more  than  to  say  that  the  report  has 
puzzled  many  legal  minds.  But  from  what 
appears,  it  does  not  seem  to  have  application 
to  the  facts  of  the  case  at  bar.  The  one 
before  us  Is  a  case  involving  a  charge  of 
crime  committed  by  violence,  the  murder  be- 
ing perpetrated  by  means  of  a  revolver,  a 
deadly  weapon,  fired  at  the  victim  for  the 
purpose  and  with  the  Intent  of  killing  him, 
and  that  purposelnstantly  accomplished.  We 
are  clearly  of  opinion  that  whatever  may 
have  been  the  proper  rule  of  law  applicable 
to  the  Dresback  Case,  In  this  case  it  was 
not  error  for  the  court  In  connection  with  a 
full  and  correct  charge  defining  murder  la  its 
several  degrees,  and  assault  and  battery,  to 
Instruct  the  Jury  to  ascertain  and  return  the 
degree  of  the  crime,  In  case  tbey  found  the 
defendant  guilty  as  charged.  The  current  of 


decision  in  this  state  Justifies  the  conclu- 
sion that  an  Indictment  good  as  to  murder 
In  the  first  degree  embraces  necessarily  the 
lower  grades  of  homicide,  and  that,  when 
this  is  the  case  presented,  the  Jury  may.  If 
the  facts  proven  warrant  It,  acquit  of  the 
graver  offense  and  convict  of  the  lower. 
Stewart  v.  The  State,  B  Ohio,  241;  White  v. 
The  State.  13  Ohio  St  569;  Heller  T.  The 
State,  23  Ohio  St  582;  Howard  t.  The  State, 
25  Ohio  St  399;  Marts  T.  The  State,  26  Ohio 
St  162. 

Other  grounds  of  error  are  alleged,  bat  we 
do  not  regard  them  as  being  of  sufficient 
gravity  to  warrant  space  in  dealing  with 
tbem.  Other  reasons  and  grounds  are  also 
urged  by  the  state  requiring  an  affirmance 
of  the  Judgment  but  we  do  not  find  it  necea- 
Rary  to  discuss  them. 

Finding  no  prejudicial  epror  in  the  record, 
the  Judgment  will  be  affirmed. 

DAVIS,  SHAUCE.  and  PBICB,  JJ^  con- 
cur. BUBKET,  .a  J.,  and  OBEW,  dis- 
sent. 


<69  Oblo  St.  my 

STATE  ei  rel.  GUILBERT,   State  Auditor,  T. 
LEWIS,  Hamilton  Couoty  Auditor. 

(Supreme  Court  of  Ohio.    Nov.  IT,  lOOS.) 

STARB  DKCISIS-CONSTITUTIONAL  QUESTIONS- 
PROPERTY  RIGHTS. 

.  1.  The  doctrine  stare  decisiR  win  not  he  nl- 
lowed  to  interfere  with  the  overmling  of  a  for- 
mer decision  upon  a  coustitutiouut  qnedtiou, 
when  such  former  decision  is  clearly  erroneous, 
and  it  does  not  appear  that  such  decision  has 
been  acted  npon  as  a  rule  of  property,  or  that 
rights  have  vested  under  it,  bo  that  more  io- 
ury  would  follow  if  it  were  overruled  than  if 
t  were  allowed  to  stand. 

2.  State  ex  rel.  Guilbert  t.  Tatea,  64  N.  B. 
570,  66  Ohio  St.  546,  Is  approved  and  followed, 
and  State  ez  rel.  Attorney  General  t.  The 
Judges  et  al.,  21  Ohio  St  1.  Is  overrnled. 
(Syll&bna  by  the  CTonrt.) 

Application  by  the  state,  on  the  relation  of 
Oullbert,  Auditor  of  State,  for  writ  of  man- 
damus against  Lewis,  county  auditor  of 
Hamilton  county.  From  an  order  denying 
the  writ,  relator  brings  emw.  Beversed. 

The  relator  filed  his  -petition  in  the  drcolt 
court  of  Hamilton  county,  praying  for  a  writ 
of  mandamus  to  issue  against  the  defendaal; 
as  auditor  of  Hamilton  county,  commanding 
him  to  proceed  forthwith,  according  to  lav, 
to  make  the  reports  required  under  the  said 
statute,  and  to  collect  for  his  fee,  perquisites, 
and  compensation,  and  his  said  salary,  as  la 
provided  for  under  sections  1070-1078,  1334- 
1336,  1365.  1345.  2620,  2774,  2775,  2785,  2908, 
4064,  4003,  6909,  7382,  7387,  Rev.  St.  188a 
and  that  he  be  ordered  to  cease  to  draw 
from  the  treasury  of  the  said  county  anj 
salary,  fees,  or  componsatlon  or  perqulsltea 
provided  for  in  said  alleged  statutes,  govern- 
ing and  controlling  said  Hamilton  coonty 
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ODiy,  and  to  tmt  nieta  acta  a«  noUttles,  aud 
to  obierre  the  forma  preacrlbed  bj  tbe  re- 
lator, and  to  obaerre  tbe  aforesaid  inatroc* 
tfona  and  conBtrnctlona  ot  tiie  seneral  stat- 
vtea  w  deslEnat^  and  to  report  to  the  re- 
lator b7  a  oeitlfled  itatoment  ot  tht  amonat 
of  moneys  and  fees  received  or  dne  tbe  cotm* 
tj  tnaaartr,  recorder,  sberlff,  pnwecnttng  a^ 
tonej,  probate  Judge,  commlaslonerB,  derk 
of  tbe  court  of  common  pleas,  and  also  a  like 
atatemoit  verlfled  by  defendant'*  affldarl^ 
and  to  comply  wltb  said  goieral  statates  as 
aforesaid. .  Tbe  defendant,  for  answer,  says 
that  as  coonty  auditor  of  damll^  county, 
in  the  matter  of  the  admlnlstratloB  of  snch 
offlee.  and  the  employment  of  all  depntleB, 
bookkeepers,  cleAs,  and  other  asdstants  In 
the  office  of  aald  county  auditor,  hp  has  been 
and  Is  governed  end  controlled  the  pro- 
visions of  the  act  (rf  April  6,  187CK  as  finmd 
in  87  Oblo  Lawi^  p.  86,  and  as  supplemented 
and  amended  by  the  act  of  April  12,  1871, 
ftnmd'ln  68  Ohio  Iaws,  p.  B8.  and  the  act  of 
April  17, 1872,  finmd  In  69  Ohio  Lawat  p.  75, 
and  the  act  of  February  14,  1873.  found  In 
70  Ohio  Laws,  p.  36.  and  tbe  act  of  April 
16^  1874.  found  iB  71  Ohio  lAwa,  p.  81,  and 
the  act  of  May  14,  1878.  found  In  75  Ohio 
Lews,  p.  666,  and  the  act  of  June  8,  1879, 
found  In  75  Oblo  l<aws,  pp.  117-180,  and  the 
act  of  April  8;  1880,  found  tai  77  Ohio  tawa, 
137-138,  which  acts  were  revised  and 
codified  In  the  Revised  Statutes  of  1880  as 
sections  1841  to  1365.  inclusive.  And  he  says 
that  in-a  case  brought  by  the  state  of  Ohio, 
on  the  relation  of  the  Attorney  General, 
against  the  Judges  of  the  court  of  c<nnmott 
pleas  of  the  First  Judicial  District  of  Ohio, 
the  question  of  the  validity  and  effect  of  said 
statutes,  and  especially  the  act  of  April  6, 
1870.  and  the  act  of  April  12,  1871,  supple- 
mental thereto,  were  brought  In  Issue  before 
the  Sapreme  Court  of  the  state  of  Ohio,  and 
said  acts  wm  held  by  eald  court  to  be  con- 
stitutional, valid,  and  binding  laws,  which 
dedslon  of  tbe  Supreme  Oourt  la  reported  in 
State  V.  Judges,  21  Oblo  St  1,  and  has  not 
been  reversed  or  set  aside,  and  Is  still  In 
full  force  and  effect  Defendant  furtber  says 
that  Bach  changes  as  have  been  made  In 
said  original  acts  In  67  Ohio  Laws,  p.  36, 
and  68  Ohio  Laws.  p.  68,  and  as  have  been 
made  In  the  acts  above  cited,  from  time  to 
time,  by  the  Revised  Statutes  of  Ohio,  have 
not  affected  their  validity  or  changed  their 
effect  and  that  by 'reason  of  said  Judgment 
the  relator  Is  now  concluded  and  estopped 
from  relitlgatlng  the  question  decided  by  the 
Supreme  Court  in  said  case,  or  from  obtain- 
ing the  relief  sought  In  bis  petition  herein. 
The  relator  demurred  to  tbe  answer  upon  the 
ground  that  said  answer  does  not  state  a  de- 
fense to  the  relator's  petition.  The  demurrer 
was  overruled,  and,  the  relator  not  desiring 
to  plead  further.  Judgment  was  rendered  for 
the  defendant  and  to  reverse  this  Judgment 
of  the.  circuit  court  he  files  his  petition  in  er- 
or  In  this  court 


J.  P.  Bradbury  and  B*.  8.  Monnett,  fox 
plaintiff  in  emir.  Gideon  O.  Wilson,  Oo. 
sol.,  and  Otmy  J.  Gosgrave  and  Oliver  B. 
Jones,  Aflst  Co.  Btds.,  fOr  defoidant  In  er- 
ror. 

DAVIS.  J.  (after  stattng  Hm  Cacta).  It 
seems  to  be  conceded  that  the  raUng  In  State 
ex  ret  T,  Tates,  66  Ohio  St  646, 64  M.  BL  670,  Is 
broad  enough  in  its  terms  to  indnde  Hamlltui . 
oonntyand  to  dispose  of  thelssoes  In  this  case; 
but  1^  drcuit  court  regarded  State  «xrA  v. 
Tates  am  not  omtroUing  the  Judgment  of  this 
court  in  State  ex  rti.  r.  The  Judges,  21  Ohio 
St  1,  whidt  ttie  drcnlt  court  seemed  to  think 
is  made  Tcnerable  and  unhnpeacbable  by  the 
frosts  of  80  winters.  The  doctrine  of  store 
dedais  is  Interposed  formally,  and  with  some 
heat,  to  sustain  tbe  legislation  which  is  now 
attained  as  beln£  in  conflict  with  the  Con- 
stitBdim,  aa  interpreted  in  State  ex  rel.  v, 
Tates.  Oonnsel  for  the  defandant  In  error 
advance  a  step  furtlier,  and  chtlm  that  Cin- 
cinnati T.  Taft,  68  Ohio  8t  141.  58  N.  B.  63. 
Is  condnslve  in  favw  of  the  Judgment  ren- 
dered by  the  circuit  court  in  the  case  at  bar. 
The  la8^nlentIoned  case  may  be  pot  .aside 
at  once,  because  It  Is  not  based  on  the  prece- 
dent of  a  former  decWon  as  to  tbe  consti- 
tutionality of  ttie  statute  there  drawn  In 
question,  bat  upon  an  overwhelming  principle 
of  public  policy.  "The  bonds  having  been 
thereafter  sold  and  the  Improvement  made." 
property  had  been .  acquired  and  Immensely 
valuable  rights  had  vested  upon  the  faith  of 
the  former  decision,  and  therefore  vastly 
more  harm  would  rasue  from  tbe  court  re- 
versing Itself  than  to  allow  Its  Judgment  in 
tbat  case  to  stand.  Cincinnati  v.  Taft  is  In 
line  with  numerous  decisions  by  this  court 
Arrowsmith  v.  Harmoning,  42  Ohio  St  264, 
261. 

In  the  present  controversy  we  are  con- 
cerned not  so  much  wltb  the  propriety  of 
the  rule  of  stare  decisis  aa  with  tbe  Hmlta- 
tlons  upon  the  rule,  for,  as  was  said  by 
Hartley,  C.  J.,  In  Leavitt  v.  Morrow,  6  Ohio 
St  71,  67  Am.  Dec.  334,  "mere  precedent 
alone  Is  not  sufficient  to  settle  and  establish 
forever  a  legal  principle.  Infallibility  Is  to 
be  conceded  to  no  human  tribunal.  A  legal 
principle,  to  be  well  settled,  must  be  found- 
ed on  sound  reason  and  tend  to  tbe  purposes 
of  Justice.  •  •  •  Precedents  "  are  to  be 
regarded  as  tbe  great  storehouse  of  experi- 
ence, not  always  to  be  followed,  but  to  t>e 
looked  to  as  beacon  lights  In  the  progress  of 
judicial  investigation,  wblch,  although  at 
times  they  may  be  liable  to  conduct  ub  to  the 
paths  of  error,  yet  may  be  lmi)ortant  aids 
in  lighting  our  footsteps  in  the  road  to  truth." 
The  court  In  that  case  refused  to  be  govern- 
ed by  a  rule  which  had  been  recognized  and 
acquiesced  In  for  nearly  20O  y,ears.  In  Mead 
et  al.  V.  McGraw,  19  Ohio  St  55.  62,  tlie 
IHlncIple  of  stare  decisis  was  reviewed;  and 
It  was  held  that  where  a  rule  of  property  Is 
not  Involved,  If  tbe  former  decision  Is  er- 
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roneous,  and  affects  011I7  the  practical  admln- 
Ifltratlon  of  Justice,  It  onght  to  be  corrected 
at  the  earliest  opportnulty.  If  this  la  a  soond 
principle  In  the  general  administration  of 
justice,  It  most  be  especially  so  in  the  ad- 
ministration of  the  fundamental  law  of  the 
Constltallon,  for  the  Integrity  of  the  Con- 
stitution is  of  supreme  Importance  In  every 
free  government  and  every  departure  there- 
from should  be  closely  scrutinized  and  rigidly 
restrained.  It  cannot  be  tolerated  that  those 
whose  duty  It  Is  to  support  the  Constitution 
may  subvert  it  by  a  construction,  inadvert- 
ent or  deliberately  formed,  wblcb  shall  be 
forever  aft«r  binding  upon  their  successors 
and  tiie  people. 

In  a  comparatively  recent  case,  in  which 
this  subject 'seems  to  have  been  fully  consid-. 
ered,  the  Supreme  Court  of  Utab.  in  tbe  opin- 
ion by  Bartch,  C.  J.,  said:  "When  a  point 
has  once  been  decided  by  an  appellate  court; 
the  decision  forms  a  precedent  which  should 
not  ordinarily  be  departed  from,  and  never 
on  any  slight  grounds;  but  courts  occasion- 
ally find  it  necessary  to  overrule  decisions 
which  have  tteen  made  contrary  to  principle 
and  the  law  of  the  land  as  established  by 
statute  Judicial  decision,  and  the  Constitu- 
tion. •  •  •  Where,  however,  there  has 
been  but  a  single  dedrion,  which  Iq  clearly 
erroneous,  and  important  private  or.  public 
rights  are  concerned,  or  where  the  question- 
able matter  was  not  necessarily  Involved  In 
the  case  or  cases,  where  the  points  In- 
v<dved  were  decided  contrary  to  the  well- 
established  legal  prindples  which  onght  to 
have  governed,  and  injustice  or  hardship 
would  result,  or  where  it  appears  that  tbe 
foots  which  Impelled  the  former  decisions 
and  the  conditions  under  which  tbey  were 
made  were  materially  different  from  those  In 
the  case  under  consideration,  or  where  it  is 
manifest  that  the  law  has  been  erroneously 
decided,  and  no  material  property  rights  ot 
business  rules  have  been  established  there- 
under, the  doctrine  of  stare  decisis  ought 
not  to  be  applied,  so  as  to  prevent  a  reconsid- 
eration of  tbe  former  action  of  the  court" 
Kimball  v.  Orantsville  City,  18  Utah,  888, 
894,  895,  57  Fac.  1.  8,  45  U  R.  A.  628.  See, 
also,  Ellison  v.  Georgia  Ballroad  Co.,  87  Ga. 
691,  695,  696,  13  S.  E.  809;  1  Kent's  Com. 
476,  477;  23  Am.  &  Eng.  Ency.  Law  (Ist  Ed.) 
86-47,  cited  in  argument;  Paul  et  al.  v.  Da- 
vis, 100  Ind.  422,  426-428;  Board  of  Com- 
missioners V.  Allman,  142  Ind.  673,  42  N.  B. 
206,  39  L.  R.  A.  68.  Tvro  other  cases  deserve 
particular  attention,  because  tbey  deal  with 
the  predse  Issue  which  is  raised  In  the  case 
at  bar,  viz.,  whether  a  former  decision  upon 
a  constitutional  question  may  be  revtowed 
and  overruled.  In  Pollock  v.  Farmers'  Loan 
&  Trust  Co.,  167  U.  S.  429.  16  Sup.  Ct  673, 
39  L.  Ed.  759,  Chief  Justice  Fuller,  delivering 
the  opinion  of  the  court,  pages  574-676,  167 
U.  8.,  page  687,  16  Sup.  Ct,  89  L.  Ed.  769, 
says,  "Doubtless  the  doctrine  of  stare  decisis 
is  a  salutary  one,  and  to  he  adhered  to  on  all 


proper  occasions,  but  It  only  arises  In  respect 
of  decisions  dlrectiy  upon  the  points  in  Is- 
sue;** and  be  cites  the  case  of  The  Genesee 
Chief  T.  Fltzhugh,  12  How.  456,  13  U  Ed. 
1068,  in  which  the  case  of  The  Thomas  Jef- 
ferson. 10  Wheat  428,  6  U  Ed.  858,  was 
overruled,  and  he  quotes  Chief  Justice  Taney 
in  tbe  case  of  Tbe  Genesee  Chief  as  follows: 
"It  is  tlie  decision  in  tbe  case  of  The  Thomas 
Jefferson  which  mainly  embarrasses  tbe 
court  in  the  present  Inquiry.  We  are  sensible 
of  the  i^eat  weight  to  which  it  is  entitied. 
But  at  tbe  same  time  we  are  convineed  that 
if  we  follow  it  we  follow  an  erroneous  deci- 
sion Into  which  the  court  fell,  when  tbe  great 
importance  of  the  question  as  it  now  pre>- 
sents  itself  could  not  be  foreseen;  and  the 
subject  did  not  therefore,  receive  Uiat  de- 
liberate consideration  which  at  this  time 
would  have  been  given  to  It  by  the  eminent 
men  who  presided  here  when  that  case  was 
dedOed.  For  the  decision  was  made  in  182S, 
when  the  commerce  on  tbe  rtvesn  of  tbe 
West  and  on  the  Lakes  was  In  its  Infancy 
and  of  little  Importance,  and  but  UtUe  regard- 
ed, compared  with  that  of  tbe  present  day. 
Moreover,  tiie  nature  of  tbe  questions  con- 
oerning  the  extent  of  the  admiralty  jarladlc- 
tion  which  have  arisen  in  this  court  were  not 
calculated  to  call  Its  attraitton  particularly 
to  the  one  we  are  now  considering."  And 
Chief  Justice  Fuller  adds:  "Manifesfly,  as 
this  court  is  clothed  with  the  power  and 
Intrusted  with  the  duty  to  maintain  tbe  fun- 
damental law  of  the  Constitution,  the  dis- 
cbai^e  of  that  duty  requires  it  not  to  ex- 
tend any  decision  upon  a  constitutional  ques- 
tion If  It  Is  convinced  that  txroT  in  principle 
might  supervene." 

Willis  V.  Oiwen,  43  Tex.  41,  was  a  ease  rais- 
ing the  question  of  the  constitntionality  of  a 
statute.  It  had  already  been  sustained  by 
tbe  Supreme  Court  In  several  cases.  Tbe 
doctrine  of  stare  decisis  was  Interposed.  It 
Is  said  in  the  opinion  of  the  court  (page  48): 
"The  questions  to  be  considered  in  these  cas- 
es have  no  application  whatever  to  the  tifle 
or  transfer  of  property  or  to  matters  of  con- 
tract Tbey  involve  the  construction  and  in- 
terpretation of  the  orf^nle  law,  and  present 
for  consideration  the  structure  of  tiie  gov- 
ernment the  limitations  upon  legislative  aud 
executive  power,  as  safeguards  against  tyr- 
anny and  oppression.  Certainly  it  cannot 
be  seriously  Insisted  that  questions  of  thb 
character  can  be  disposed  of  by  tbe  doctrine 
of  stare  decisis.  Tbe  former  decisions  of  the 
court  in  such  cases  are  unquestionably  en- 
titled to  most  respectful  consideration,  rfnd 
should  not  be  lightly  disregarded  or  over- 
ruled, and  In  case  of  doubtful  interpretation, 
or  even  legislative  or  executive  construction 
within  their  respective  functions,  might  be 
sufficient  to  turn  the  balanced  scale.  But 
in  such  case  tbe  fbnner  decision  or  previous 
constmction  in  recdved  and  weighed  mere- 
ly as  an  authority  tending  to  convince  tbe 
judgment  of  the  correctness  of  ths  parUen- 


Digitized  by 


Google 


iDdJ 


JOTOB  T.  EVfiiBSON. 


135 


lar  eonclulon,  and  not  m  a  rale  to  be  follow- 
ed wltbout  Inqotry  into  ita  conectneas,** 

With  tbe  foregoing  anthorltleB  before,  m, 
beUeving,  ax  we  do,  that  tbe  plain  letter  of 
tbe  Cmstltntlon  of  Ohio  cannot  be  altered  or 
amended  by  Jvdlclal  con8trucUon«  and  beUev- 
Ing,  for  the  reaaons  giren  In  State  ex.  rel. 
V.  Tatea,  that  county  offlcea  are  not  local 
offlcea;  and  that,  even  If  they-  were  conceded 
to  be  each,  the  matter  of  their  compensation 
ia  not  necesaarlly  local,  and  may  become, 
and  iB,  a  matter  of  general  public  concern, 
aa  demonstrated  In  State  ex  rel.  t.  Yates,  and 
believing,  further,  tbat  the  declidon  In  State 
ex  rel.  t.  The  Judges,  did  not  lay  down  a 
rnle  of  property,  and  It  not  appearing  tbat 
any  vested  rights  have  been  acquired  nnder 
It,  we  are  constrained  to  formally  orerrnle 
State  ex  rel.  The  Attorney  General  t.  Judges, 
21  Ohio  St  1.  The  drcnit  court  should  have 
sustained  the  demurrer  to  the  answer,  anda 
should  hare  awarded  a  peremptory  writ  of 
mandamus,  as  prayed  In  the  petition. 

The  Judgment  of  the  circuit  court  in  tbe 
case  at  bar  is  therefore  reversed,  and  per^ 
emptory  writ  awarded. 

BURKBT,  O.  J.,  and  SPEAR,  SHADOK, 
PBIGB,  and  GREW,  JJ..  concur. 


an  bid.  M» 

JOYCE  V.  ETBRSON. 
(Supreme  Court  of  Indiana.   Nov.  24,  1908.) 

aUPPLBMENTART    FROCEBDINOS  —  ORDERS  — 
FAILURE  TO  COM  PLY-CO  NTEMPT- 
FSMALBS-IUPRiaONMENT. 

1.  Burns'  Bev.  St  1901,  {  817.  providiDS  tbat 
no  female  shall  be  fmpriBoned  od  any  order  of 
arrest  and  bail,  or  on  an  ezecntlon  against  the 
body,  applies  ooly  to  arrest  In  proceedings  !□ 
tbe  nature  of  the  common-law  capias  ad  aatis- 
faciendum,  and  does  not  prevent  the  Imgrison- 
mait  of  a  female  for  contempt  In  refusing  to 
obey  an  c^er  in  supplementary  proceedingB 
directing  her  to  v&j  over  money  In  her  hands- 
belonging  to  tbe  debtor. 

2.  where  a  female  refused  to  pay  over  money 
In  her  hands  found  to  be  applicable  to  a  judg- 
ment agaiBBt  a  third  person,  as  ordered  by  the 
court  in  supplementary  proceedings,  tlie  court 
had  Inbereut  power  to  punish  her  for  contempt 
by  Imprisonment. 

Appeal  from  Circuit  Court  Hancock  Coun- 
ty; B.  W.  Felt  Judge. 

Action  by  Bllen  Joyce  against  Joseph  Bver> 
son.  From  a  Judgment  In  favor  of  defend- 
ant plaintiJI  appeals.  Affirmed. 

David  Smith,  K.  M.  Herd,  and  Ed.  E. 
Adams,  for  appellant  Marsh  &  Cook,  for 
appellee. 

HADLEY,  J.  False  Imprisonment  In  a 
proceeding  supplementel  to  execution  Insti- 
tuted by  appellee  against  bis  judgment  debt- 
or, appellant  was  summoned  to  snswer  con- 
cerning money  is  her  hands  belonging  to  the 
said  debtor.  On  April  13,  1899,  upon  an* 
awer  uid  trial,  the  court  found  that  appal- 
\»at  bad  In  her  possession  (600,  the  property 
of  said  Judgment  debtor,  wblcn  ought  to  be 


applied  to  the  satisfaction  of  appellee's  Judg- 
ment And  thereupon  entered  an  order  and 
Judgment  ttiat  appellant  forthwith  turn  over 
to  tbe  clerk  of  the  court  said  sum' of  $000, 
or  so  much  thereof  as  should  be  necessary 
to  pay  appeUeO*8  Judgment  Appellant  fall- 
ing to  comply  with  the  order,  appellee  on  Sep* 
tember  7. 189%  filed  bis  affidavit  and  moved 
the  court  tar  an  order  against  appellant  to 
show  cause  why  ahe  should  not  be  ponlshed 
as  for  a  contempt  of  court  In  falling  and  re- 
fusing to  obey  aald  order.  Appellant  failed 
to  show  cause,  whereupon  she  was  adjudged 
guilty  of  a  contempt  of  court  fOr  disobedience 
of  said  (Wder,  and  commltt^  to  the  Jail 
of  the  county  until  she  compiled  therewith,  or 
was  discharged  according  to  law.  Under  nld 
contempt  order  the  sheriff  committed  appel- 
lant to  the  county  Jail,  where  she  was  ooft* 
fined  about  20  days,  and  when,  with  the  con- 
sent of  the  appellee,  and  without  complying 
with  aald  ordw.  or  attempting  to  do  so,  tiie 
was  released  from  custody,  and  brings  this 
suit  She  recites  In  faier  complaint  tbe  fwe* 
going  ftets,  and  also  Oat  she  la  a  female, 
and  prays  Judgment  for  her  damages  In 
being  Illegally  and  wrongfully  Imprisoned. 
AK>ellee's  demurrer  was  snstelned  to  the 
complaint  and.  appellant  refusing  to  amend, 
Jud^«it  was  rmdered  against  her,  from 
which  she  appeals. 

Tbe  question  for  our  decision  Is,  did  the 
trial  court  possess  legal  authority  to  com- 
mit appellant  (being  a  female)  to  tbe  county 
Jail  as  for  a  contempt  ci  court  In  refusing  to 
obey  ita  wder?  Appellant  affirms  tbat  no 
such  power  alsfed,  and  directo  attention  to 
section  817,  Biims'  Rev.  St  1901,  which  pn>* 
Tides  that  no  female  shall  be  Imprisoned  upon 
any  order  of  arrest  and  ball,  or  upon  an 
execution  against  the  body,  as  sustaining  b« 
contention.  It  will  be  observed  tbat  the  sec- 
tion referred  to  is  one  of  a  series  which  pre- 
scribes a  procedure  termed  an  "execution 
against  the  body,"  and  which  is  In  tbe  nature 
of  the  old  common-law  writ  of  capias  ad 
satisfadendTun,  but  which  Is  limited  to  a 
particular  dasa  of  cases,  where,  among  otii- 
er  things,  the  execution  debtor  has  in  his 
possession  money,  credits,  etc.,  with  vhloh 
the  Judgment  might  be  paid,  .and  which  he 
fraudulently  wlthh<dds  or  conceals  for  the 
purpose  of  delaying  or  defrauding  the  credit- 
or. SectlCHi  801:  An  aecutlon  against  the 
body  is  an  extraordinary  dril  remedy.  It 
can  be  invoked  only  in  cases  where  tbe  ordi- 
nary execution  against  property  la  diown  to 
be  unavailing  on  account  of  the  debtor's 
fraud.  It  Is  a  legal  process  provided  by  tbe 
Legislature  as  an  efficacious  agency  against 
the  wrongful  practices  of  tbe  necudon  debt- 
or, and  is  claimed  and  issued  as  a  matter 
of  rigbt  when  the  creditor  brings  himself 
within  prescribed  conditions.  Baker  v.  Btate^ 
109  Ind.  47,  9  N.  B.  71L  In  a  suoDessfnl  iwo- 
ceeding  to  imcnre  an  execution  against  the 
body,  imprisonment  of  tbe  fraudulent  debtor 
In  the  county  Jail  In  default  of  obedience 
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to  the  eonrt'a  order  im  kb  mncb  r  part  of  the 
fixed  procedure  as  the  filing  of  the  coiglnal 
affidarit.  In  such  case  the  court  adminlsterB 
and  the'abnlff  execatea  the  law  as  written, 
and  in  such  case  the  court  baa  no  authority 
ot  law  to  imprison  a  female.  But  the  case 
we  have  before  ua  rests  upon  a  very  different 
foundation.  While  a  proceeding  supplemen- 
tal to  execution— being  the  one  complained  of 
here— is  analogous  in  many  of  Its  prorlaions 
to  a  proceeding  for  an  execution  against  the 
body,  those  we  bare  under  review  bear  no 
likeness  to  the  correspondlug  j^Tislona  of 
the  latter.  Belatlng  to  the  supplemental  pro- 
ceeding, section  838,  Bums'  Ber.  8t  lAOl, 
provides  that  upon  the  hearing  the  court 
may  order  any  property  of  the  Judgment  debt- 
or In  the  bands  of  himself  or  any  other  per- 
son applied  to  the  satlafactlon  of  the  judg- 
ment, and  "such  court  shall  have  foil  power 
to  enforce  all  orders  and  decrees  In  the  prem- 
ises by  attachment  or  otherwise.**  While  this 
section  occurs  In  the  same  act  and  chapter 
as  the  proceeding  for  an  execution  against 
the  body.  It  Is  neverthelesB  a  part  of  a  sepa- 
rate and  distinct  scheme  in  aid  of  the  col- 
lection of  money  Judgments,  and,  In  order  of 
position,  is  eubseauent  to  the  former.  The 
difference  in  the  two  schemes  is  in  some  re- 
spects so  vital  as  to  preclude  the  belief.  In 
the  absence  of  express  words,  that  the  Leg- 
islature intended  that  section  817,  supra, 
should  apply  to  attachment  cases  arising  un- 
der section  833,  snpra. 

In  the  first  place,  appellant  was  a  stranger 
to  appellee's  Judgment.  No  execution  of  any 
kind  conid  Issue  against  her  or  ber  property 
for  Its  payment.  But  she  was  found  in  pos- 
session of  money  that  belonged  to  the  person 
who  owed  the  Judgment,  and  upon  which  she 
had  no  claim.  She  was  commanded  by  the 
court  to  yield  that  possession  to  the  law,  and 
she  refused.  The  court,  In  vindication  of  Its 
authority,  attached  her  for  contempt,  and 
ordered  her  commitment  to  the  county  Jail. 
The  order  of  commitment  was  In  no  sense 
such  an  execntlon  against  the  body  as  the 
t«gislature  had  in  contemplation  In  the 
adoption  of  section  817,  supra.  The  order 
was-  not  a  prescribed  writ  or  process,  nor 
In  aid  of  a  civil  remedy.  It  proceeded  direct- 
ly and  primarily  from  the  conrt  as  a  means 
of  maintaining  Its  authority.  The  foundation 
of  the  commitment  was '  appellant's  dis- 
obedience In  refusing  to  obey  the  court's  man- 
date, and  not  a  fraudulent  effort  to  circum- 
vent the  payment  of  one's  own  debt  The 
collection  of  the  debt  was  only  Indirectly  In- 
volved. But  the  authority  of  ^e  court  to 
commit  appellant  rests  upon  higher  grounds. 
The  Judiciary  Is  a  co-ordinate  branch  of  the 
state  government,  and  possesses  powers  which 
were  not  given  It  by  the  Legislature,  and 
which  the  Legislature  cannot  take  away. 
Powers  which  are  purely  Judicial,  and  essen- 
tial to  the  existence  and  efficiency  of  courts 
of  superior  jurisdiction,  are  inherent;  that 
Is,  they  spring  from  the  nature  and  constitu- 


tion of  the  tribunal,  to  presem  Ita  Int^ritj 
and  accomplish  Ita  objects.  Hawkins  t. 
State,  125  Ind.  670,  SB  N.  B.  S18;  Gheadle  v. 
State,  110  Ind.  301, 11  N.  B.  426.  60  Am.  Bep. 
190:  Holman  r.  State.  105  Ind.  618.  5  N.  B. 
656;  StonehlU  t.  StonehUl.  146  Ind.  446,  45 
N.  B.  600;  Uttle  T.  State,  90  Ind.  338,  46 
Am.  Bep.  224.  It  is  said  In  the  last  case 
cited  that  "among  the  Inherent  powers  of  a 
court  of  superior  Jurisdiction  Is  that  of  main- 
taining Its  dignity  and  securing  Obedience 
to  Its  process  and  rules.  •  •  •  Without 
the  power  to  punish  for  contempt,  no  other 
could  be  effectively  exercised.  There  Is  no' 
doubt  but  the  power  to  punish  for  contempt 
is  an  inherent  one,  for.  Independent  of  legis- 
lation. It  exists,  and  has  always  existed.  In 
courts  of  England  and  America.  It  Is,  In 
truth.  Impossible  to  conceive  a  superior  court 
as  existing  without  such  power.**  The  law 
has  always  been  liberal  towahls  females,  and 
considerate  of  their  punishment,  but  the 
courts  have  never  gone  so  for  as  to  hold 
them  immune  from  imprisonment  for  con- 
tempt The  L^slature  has  expressly  sanc- 
tioned Imprisonment  for  contempt  (section 
1022,  Bums'  Rev.  St  1001),  In  general  terms, 
and  without  any  exception  of  females.  There 
can  be  no  adequate  reason  why  females 
should  not  be  held  to  render  the  same  respect 
and  obedience  to  the  rules  and  orders  of  su- 
perior courts  as  are  required  of  men,  and 
be  coerced,  when  necessary,  by  the  same 
means.  Section  817,  supra,  as  it  relates  to 
executions  against  the  body,  Is,  at  least,  of 
doubtful  propriety,  and  we  have  no  disposi- 
tion to  extend  It  to  contempt  proceedings. 
The  reasons  are  further  exemplified  by  the 
facts  of  this  case.  As  the  record  comes  to 
us,  appellant  makes  no  denial  of  the  cor- 
rectness of  the  court*a  finding,  and  no  com- 
plaint of  Its  order  that  she  deliver  the  debtor 
money  to  the  clerk  for  the  satisfaction  of 
appellee's  Judgment,  but  contumaciously  de- 
fies its  execution  because  she  Is  a  female. 
If  she  is  exempt  fnun  imprisonment  for  this 
contempt,  then  she  may  indulge  any  dis- 
obedience or  qnseemly  conduct  towards  the 
conrt,  with  impumty.  That  she  might  do  so 
is  absurd.  She  elected  to  go  to  Jail  rath» 
than  surrender  the  money,  was  released  aft- 
er 20  days'  confinement  vrlthout  compliance 
or  attempt  at  compliance  with  the  order,  or 
effort  to  purge  herself  of  her  contempt,  and 
she  should  consider  herself  ■  ftnrtanatB  that 
she  fared  no  worse. 
Judgment  affirmed. 


(in  lad.  4S2) 

BALTIMORE  &  O.  8.  W.  K.  CO.  v.  HOL- 
LENBECK. 

(Supreme  Conrt  of  Indiana.    Nov.  24,  1903.) 

BXBHPTION    LAWS  —  EXTRATBRRPrORUl. 

FORCE— FOREIGN  LAWS— PRESUMPTION. 

1.  Where  there  is  Duthiug  to  show  that  a 
wage  claim  is  exempt  auder  the  statute  ot  a 
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lister  Btatt.  It  mast  be  presnmed  that  tiie  com- 
moD-law  role  on  the  snDject  prOTails  there. 

2.  Exemption  lam  have  no  eittateiritofial 
force  or  effect. 

Appeal. from  Circuit  Comt,  Jennings  Oonn* 
ty;  WUlard  Mew,  Judge. 

Action  tiy  Fred  Hollenbeck  against  the  Bal- 
timore ft  Obio  Boutbweattan  Railroad  Com- 
pany. Fn>ni  a  Judgment  of  the  drcalt  conrt, 
on  iy;>pe8l  from  the  jiutlce'a  conr^  for  plain- 
tiff, defendant  ajipeala.  Berersed. 

O.  H.  Montgomery,  McMullen  &  McMulIena, 
aod  Edward  Barton,  for  appellant.  B.  A. 
Barnes  and  Lincoln  DIzim,  for  appelle& 

JORDAN,  J.  This  action  was  commenced 
by  appellee  before  a  Justice  of  the  peace  in  the 
city  of  Seymonr,  Jackson  county,  Ind.,  to  re- 
cover of  appellant  railroad  company  the  sum 
of  942.18.  wages  alleged  to  be  due  him  from 
the  company  on  account  of  labor  performed 
upon  its  roadbed  in  said  connty  and  state.  In 
addition  to  this  amount,  appellee  sought  to 
recover  a  penalty  and  attorney's  fees  as  pro- 
Tided  by  sections  7056,  7057,  Boms'  Rev.  St 
1901  {Acts  1886,  p.  36).  Appellant  appeared 
before  the  Justice  of  the  peace  and  filed  an 
offer  to  confess  Judgment  for  111.76,  which 
amount,  it  claimed,  was  all  that  was  due  and 
nnpaid  to  appellee.  Upon  a  trial  a  Judgment 
was  rendered  by  the  Justice  In  the  sum  of 
$52.18.  Ten  dollars  of  this  amount  was  al- 
lowed as  attorney's  fees.  Appellant  appealed 
to  the  Jackson  drcult  court,  from  which  the 
cause  was  venued  to  the  Jennings  circuit  court, 
wherein,  on  a  trial  by  Jury,  appellee  was 
awarded  the  sum  of  $67.18.  This  amount  In- 
elnded  $26  attorney's  fees.  Over  appellant^s 
motion  for  a  new  trial.  Judgment  was  ren- 
dered against  It  for  the  amount  assessed  by 
the  Jury.  Appellant,  in  the  circuit  court,  filed 
a  special  answer  whereby  It  set  up  as  a  par- 
tial defense  that  It  had  been  garnished  upon 
the  same  Indebtedness  In  a  proceeding  before 
ft  Justice  of  the  peace  in  the  state  of  Kentucky, 
and  bad  been  required  thereby  to  pay  the 
Judgment  of  garnishment  rendered  in  aald 
claim.  This  answer  was  held  sufiBcIent  on  de- 
murrer. The  facts  Introduced  in  support  of 
the  Issue  tendered  by  this  answer  are  as  fol- 
lows: Appellant  is  a  railroad  corporation  own- 
ing and  operating  a  railroad  for  the  transporta- 
tion of  passengers  and  freight.  Its  road  ex- 
tends Into  the  states  of  Indiana,  Kentucky,  Il- 
linois, and  Ohio.  In  the  city  of  Loolsvllle, 
Ky.,  it  has  and  maintains  an  office,  with  an 
agent  therein  for  the  transaction  of  its  busi- 
ness. Appellee  was  a  resident  households?  of 
Jackson  county,  Ind.;  said  county  being  one 
through  which  appellant's  line  of  railway 
passed.  It  seems  to  be  conceded  that  on  and 
prior  to  the  30th  day  of  January,  1901,  appel- 
lant was  Indebted  to  the  appellee  In  the  sum 
of  $39.45  as  wages  for  labor  performed  by 
him  npon  Its  roadbed  in  the  state  of  Indiana. 
Prior  to  flie  said  30th  day  of  January,  appel- 
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lee  was  Indebted  to  a  resident  dtisen  of  Jack- 
Bim  county,  Ind.,  whldi  IndAtedneaa  was  erl- 
denced  by  certain  pnunlssory  notes  executed 
by  him  In  tUs  stste,  and  payable  herdo. 
These  were  assigned  by  the  payee,  by  In- 
dorsonent,  to  one  Battels,  a  dtlzen  and  resi- 
dent ot  tbe  city  of  LoulSTllle,  Ky.    He,  as 
the  holder  of  these  notes  by  aenlgoment,  on 
January  30,  1901,  duly  Instituted  thereon  pro- 
ceedings in  attachmeot  and  garnishment,  un- 
der apd  In  pursuance  of  the  laws  of  the  state 
of  Kentucky,  against  aj^ellee,  as  the  principal 
defendant,  in  the  court  of  a  Justice  of  the 
peace  of  said  dty  of  Lonlarllle,  upon  the 
ground  that  appellee  (defendant  thravtn)  was 
not  a  resident  of  the  state  of  Kentudiy.  and 
was  absent  from  said  state.    Appellant  was 
made  a  garnishee  defendant  In  said  action  be- 
fore the  Justice,  and  appears  to  have  been 
duly  notifled  and  summoned  as  such  In  accord- 
ance with  the  laws  of  the  state  of  Kentucky. 
Immediately  after  being  garnished  in  the  pro- 
ceedings In  question.  It  delivered  or  caused  to 
be  delivered  to  appellee  a  written  notice  ap- 
prising bim  of  that  fact,  and  notifying  him. 
of  the  place  where  and  before  what  Justice 
the  action  was  pending,  and  the  time  the  cause 
would  be  heard,  and  further  informed  him  that 
it  would  only  make  such  a  defense  as  was 
necessary  for  Its  protection,  and  advised  him. 
If  he  had  any  defense  to  the  action,  to  appear 
and  assert  the  same.   It  is  disclosed  that  ap- 
pellee received  this  notice  on  the  7th  day  of 
February,  1901,  and  that  the  Judgment  In  the 
action  of  garnishment  was  not  finally  render- 
ed until  May  10th  following.   In  addition  to 
this  personal  notice  which  appellee  received, 
there  was  a  warning  order  Issued  to  him  in 
said  proceedings  by  the  Justice  of  tbe  peace 
and  duly  served,  as  required  by  the  laws  of 
tbe  state  of  Kentucky.    It  appears  that  ap- 
pellant filed  its  answer  before  the  Justice,  and 
admitted  that  It  was  Indebted  to  appellee  In 
the  sum  of  $35.45;  alleging  that  the  amount 
was  due  to  him  as  wages  earned  by  him  In 
the  state  of  Indiana  while  In  the  employ  of 
said  company.    The  answer  further  averred 
that  the  railroad  company  was  a  foreign  cor- 
poration—a  common  carrier;  that  appellee  was 
a  resident  householder  of  the  state  of  Indiana, 
and  was  at  the  time  In  the  employ  of -appel- 
lant; and  that,  under  the  laws  of  said  staie, 
the  wages  of  all  persons  In  the  employ  of 
any  person  or  corporation  were  exempt  from 
garnlstunent,  etc.  Appellee  failed  to  appear  In 
said  action,  and  was  defaulted,  and  Judgment 
was  rendered  therein  against  bIm  and  appe- 
lant, whereby  It  was  ordered  and  adjudged 
that  the  plaintiff  In  said  action  recover  the 
sum  of  $28.35;  and  It  was  further  ordered  by 
the  Justice  that  appellee  pay  said  amount  Into 
court,  to  be  applied  on  the  claim  of  plaintiff 
therein.   Appellant  complied  with  this  order, 
and  paid  the  money  into  court,  and  was  there- 
upon discharged  by  the  Justice  from  all  fur- 
tber  liability  In  said  action.    The  amount  so 
paid  by  api>ellant  was  a  part  of  the  wages  re- 
eorered  hv  appdlee  In  the  case  at  bar.  The 
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Issue  tendered  by  ai>pellant  under  its  answ^ 
In  regard  to  the  proceedings  and  ijudgment 
before  the  Justice  of  the  peace  In  the  state  oC 
Eentncky  te  folly  sostalned  by  the  evidence. 
The  evidence  npon  this  Issne  consisted  of  a 
certified  transcript  of  the  judgment  and  pro- 
ceedings before  tbe  justice  of  the  prace  in  the 
matter  of  garnishment  and  of  the  statutes  .of 
that  state,  and  thereby  established,  beyond  any 
conflict  whatever,  that  the  Jnatice  had  Jurls- 
dictiOtt  of  tbe  res  or  subject-matter  In  that 
proceeding,  and  that  all  of  the  necessaiy  steps 
In  accordance  with  the  laws  of  that  state  had 
been  taken  In  the  action  to  Invest  the  Justice 
vrith  full  and  complete  Jurisdiction  mer  all  of 
the  partlea  There  is  nothing  In  tbe  record 
tending  to  disclose  that  appellees  vrage  claim 
herein  was  exempt  under  the  statute  of  Ken- 
tucky, and,  in  the  absence  of  such  a  showing, 
we  must  presume  that  tbe  rule  of  the  com- 
mon law  upon  this  point  prevailed  in  that 
Jurisdiction.  The  exemption  laws  of  Indiana 
have  no  eztrataritorial  force  or  effect;  hence 
they  could  not  avail  appellee  in  the  state  of 
^ntucky.  There  is  an  entire  absence  of  any 
showing  that  appelant  failed  to  disclose  any 
defense  of  which  it  had  knowledge  to  the 
court  in  the  i^oceedings  before  tbe  Justice  of 
the  peace  In  the  latter  state. 

Appellant's  counsel  contend  that  the  decldon 
of  the  lower  court,  under  tbe  undisputed  evi- 
dence, is  contrary  to  law,  because  It  does  not 
give  full  faith  and  credit  to  the  records  and 
Judicial  proceedings  of  the  state  of  Eentncfcy, 
as  tbey  are  entitled  to  by  virtue  of  section  1. 
art  4,  of  tbe  federal  Constitution.  Tbe 
amount  in  controversy  In  this  case  being  with- 
in the  Jurisdiction  a  Justice  of  the  peace, 
therefore,  under  tbe  act  of  March  12,  1901 
(Laws  1801,  p.  566),  It  Is  appealed  directly  to 
this  court  for  tbe  determination  of  such  con- 
stitutional question,  and  for  that  purpose  only. 
It  Is  contended  by  sppellanfe  counsel  that,  un- 
der tbe  facts,  the  decision  of  this  question 
must  be  ruled  by  the  holding  of  this  court  In 
Baltimore,  etc.,  R.  Oo.  v.  Adams,  158  Ind. 
088.  06  N.  E.  43.  60  L.  R.  A.  396.  In  this  con- 
tention we  concur.  Appellant  In  this  case 
was  appellant  in  that  appeal,  and  tbe  two 
cases  are  to  all  Intents  ^d  purposes  Identical. 
In  that  case  tbls  court,  in  passing  upon  the 
questions  therein  presented,  among  other 
things,  said:  "We  need  not  here  undertake  to 
state  tbe  measure  of  tbe  gamlsbee's  duty  In  all 
cases,  but  It  may  be  said,  so  far  as  the  main 
action  Is  concerned,  that  where  tbe  principal 
defendant  has  personal  knowledge  of  the  suit 
tbe  former  la  not  bound,  in  any  event,  to  go 
further  than  to  look  to  tbe  Jurisdiction,  act 
fairly,  and  make  a  full  disclosure.** 

Counsel  for  appellant  seek  to  have  us  con- 
sider and  determine  the  validity  of  sections 
7066  and  7057,  under  which  It  is  claimed  ap- 
pellee was  allowed  to  recover  attorney's  fees 
in  this  case.  We  cannot  determine  that  ques- 
tion, for  the  reason  that  It  Is  not  duly  pre- 
sented for  onr  decision,  because  tbe  focts  aver- 
red in  the  compMnt  are  not  sufficient  to  ttring 


tbe  case  within  the  provisions  of  said  sections. 
See  Baltlmwe,  etc.,  R.  Co.  v.  Harmon  (decided 
.by  this  court  on  October  29. 1903)  68  N.  B.  58i). 

It  follows  that  the  court  eired  in  overruling 
appellants  motion  for  a  new  trial,  ttx  which 
error  the  Judgmmt  is  reversed,  and  tbe  cause 
is  remanded  to  the  lower  oonrt,  wlQk  instruc- 
tions to  grant  appellant  a  new  trial,  and  for 
further  proceedings  not  inconsistent  with  tbls 
oidnlon. 

(162  Ind.  406) 

LAKB  KRIB  ft  W.  R.  00.  et  al.  v.  HOL- 
LAND.* 

(Sapreme  Court  of  Indiana.   Nov.  24,  1903.) 

RAILROADS  —  CARRIERS  —  LIABILITT  —  QUALI- 
FICATION  OF— SPECIAL  CONTRACT— CONSID- 
ERATION—WHAT  CONSTITUTfiS— INSPECTION 
OF  CAR  BY  SHIPPER  —  LATENT  DEFECTS 
KNOWN    TO  RAILROAD— INJURY    TO  LIVE 

? TOOK— DUTY  or  CARRIBBn-PLSADINO-^AP- 
EAL— RECORD— UfSTRUCTIONS. 

1.  Under  the  rule  that,  if  a  plaintiff  recover, 
he  mnst  do  bo  upon  and  in  accordance  with  tbe 
allegations  of  his  complaint,  a  suit  asainst  a 
common  carrier  for  a  lavoch  of  Its  common- 
law  duty  In  the  transportation  of  live  stock 
must  fail  upon  proof  that  the  shipment  was 
made  under  a  special  contract. 

2.  While  a  public  carrier  may,  to  some  ex- 
tent, limit  bj  stipulation  in  the  bill  of  lading 
his  strict  common-law  liability,  a  contract  quali- 
fying such  liability  must  be  supported  by  a 
valuable  consideration,  apart  from  the  mere  ac* 
ceptaace  of  the  property  for  carriuge. 

3.  An  actual  reOuction  in  tbe  usual  freight 
rate  is  a  sufficient  consideration  for  a  contract 
qualifying  a  public  carrier's  common-law  lia- 
bility. 

4.  A  mere  recital  or  acfauowledgmeot  In  a 
bill  of  lading  that  a  reduction  in  the  usual 
freight  rate  has  been  made  and  accepted  in  con- 
sideration of  a  ijnaliticatjon  of  the  carrier's 
commou-law  liability  is  not  cooclasive,  but  the 
real  transaction  may  be  shown  by  parol. 

5.  A  special  contract  tiy  a  railroad  with  a 
shipper  of  stock  provideil  that  the  latter  was 
Co  select  his  car,  and  to'  release  the  ruilroad 
from  all  liability  for  damages  resulting  from  a 
defective  condition  of  the  car.  Held  that,  even 
ttiougb  the  contract  were  valid'.  If  tbe  road 
knew  at  tbe  time  that  the  car  selected  was 
unsafe,  and  the  shipper  failed  to  discover  sucb 
unsoundness  by  reason  of  the  defects  being  hid- 
den, proof  of  tiiese  facts  would  charge  tbe  road 
with  damages  accruing  therefrom. 

ti.  Freeing  itself  by  contract  from  its  oaoal 
conmioQ-Iaw  duties  does  not  change  the  true 
character  of  a  carrier's  employment,  and  It  is 
a  public  carrier  etill. 

7.  The  duty  to  furuish  a  proper  car  resta  on 
the  carrier,  not  on  the  shipper;  eod  tbe  failure 
to  discbarge  such  duty  is  negligence,  from  the 
coD»equence  of  which  the  carrier  in  not  permit- 
ted to  free  itself  by  contract  or  otherwise. 

8.  Where  a  railroad's  special  contract  provid- 
ed that  a  shipper  was  to  inspect  and  select  his 
owo  car,  to  send  an  attendant  with  the  stock 
shipped,  and  to  release  the  road  from  all  lia- 
bility for  damages  to  the  stock,  inclndlng  those 
resulting  from  a  defective  condition  of  tlie  car, 
and  the  stock  was  injured  by  reason  of  defects 
In  tbe  car  known  to  the  road,  bnt  not  to  tbe 
shipper,  the  letter's  failure  to  send  an  attend- 
ant did  not  relieve  the  road  from  liability. 

9.  A  complaint  good  at  common  Law  or  under 
the  Code  must  contain  a  clear  statement  of  all 
the  facts  necessary  for  the  plaintiff  to  prove  in 
the  first  inatance,  on  an  answer  of  general  de- 
nial, to  show  that  he  Is  entitled  to  Judgment. 

T  I.  8m  Carriers,  vol.  »,  Cent.  Dig.  I  ML 
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10.  Th«  mere  fact  that  a  comijlaint  otherwise 
good  sets  out  the  defense  does  not  make  th« 
pleading  bad,  if  it  goes  far  eoongh  to  exhibit 
BoiQcieDt  matter  in  avoidance. 

11.  Where  the  first  paragraph  of  a  complaint 
againet  a  railroad  for  damages  to  plaintiff's 
live  stock  in  shipment,  resulting  from  defend- 
ant's negligence  in  furnishing  an  unfit  car, 
counted  on  its  commou-)aw  liability;  the  sec- 
ond paragraph  allegiug  that  plaintiff  was  com- 
pellea  to  assent  to  a  special  contract  of  car- 
riage, requiring  bim  to  select  and  inspect  his 
own  car,  and  releasing  defendant  from  all  lia- 
bility, as  a  condition  precedent  to  the  shipment 
of  the  stock;  there  being  no  choice  of  rates,  or 
reduction  in  the  usual  freight  charges,  or  other 
consideration  for  such  release,  by  reason  of 
TThich  the  contract  was  void;  and  the  third 
paragraph  alleging  that  the  car  selected  by 
plaintiff  appeared  to  be  safe,  but  In  fact  waa 
unsound,  which  defendant  knew — tbe  facts  al- 
leged constituted  a  good  cause  of  action. 

12.  As  independent  pleadings,  the  latter  para- 
srapha  were  not  invalid  because  the  same  things 
were  alleged  In  the  first  paragraph. 

13.  Where  the  action  of  the  court  in  the  ^v* 
ing  of  certaiii  Instructions  of  its  own  motion, 
and  in  refusing  to  give  certain  Instrnctions  re- 
quested, was  assailed,  but  what  went  with  in- 
structions requested  by  the  respective  parties, 
and  given  by  the  court  of  its  own  motion,  was 
left  to  conjecture,  it  not  appearing  that  they 
were  filed  or  brought  into  tae  record  by  order 
of  court  or  any  other  method  recognized  by  law, 
a  spreading  of  them  on  the  court's  mioutw,  and 
a  copying  of  them  into  the  transcript  by  the 
clerk  of  his  own  motion,  gave  the  Snpreme 
Court  no  authority  to  review  them. 

14.  The  record  must  affirmatively  show  that  it 
embraces  all  the  instructions  given;  otherwise 
it  will  be  presumed  that  the  snbstance  of  in- 
etructions  asked  and  refused  was  embraced  In 
charges  given  by  the  court,  and  not  contained 
tn  the  record,  and  that  objectionable  instruc- 
tions given  by  the  court  of  its  own  motion,  and 
set  out  on  the  record,  were  corrected  or  with- 
drawn In  others  gtren,  and  not  embracad  tai  tha 
record. 

Appeal  from  8ap«rl<ff  Conrt,  Marlon  Coun- 
ty; J.  H.  Leatlieni,  Jndga 

Action  b7  ITranlE  H.  Holland  against  the 
Lake  EMe  &  Western  Railroad  Company  and 
others.  Jndgfiient  for  plalntiCF,  and  defend- 
ants appeal.  Tranaferred  from  tiie  Appellate 
Court  under  section  13370.  Bnrns*  Ber.  St 
1901.  Affirmed. 

John  B.  Cockrnm  and  Miller.  ESam  &  Fes- 
ler,  for  appellants.  Barrett,  Brown,  Bamber- 
ger &  Felbleman,  for  appellee. 

HADLET,  J.  Appellee,  at  Kokomo,  Ind., 
delivered  to  the  Lake  Erie  &  Western  Ball- 
road  Company,  and  associate  public  carriers, 
20  horses,  to  be  transported  to  the  Union  Stockl 
¥ards.  In  the  city  of  Indianapolis.  A  written 
and  printed  bill  of  lading  was  executed  by  the 
parties,  and  tbe  stipulated  freight  paid  by  ap- 
pellee. The  animals  were  unaccompanied  by 
an  attendant,  and  on  the  Journey  a  hole  8  by 
14  Inches  was  broken  In  the  bottom  of  the  car, 
through  which  10  of  tbe  horses  dropped  some 
of  their  feet,  and  were  Injured,  for  which 
danmge  Is  claimed  by  appellee.  The  complaint 
Is  In  three  paragraphs.  Tbe  first  counts  upon 
the  common-law  liability  of  appellant  as  an  In- 
surer of  the  safe  delivery  of  the  property  at 
the  point  of  destination.  To  the  first  para- 
graph of  tha  complaint,  appellants  filed  a  gen- 


eral denial.  The  second.  In  snbstance,  diarges 
tbe  public  character  of  appellants,  and  that 
at  the  time  of  the  shipment,  and  for  a  lonfe 
time  theretofore,  the  appellants  had  one,  and 
only  one.  rate  of  freight  for  tbe  transporta- 
tion of  horses  In  car-loads  lots  f^m  Kokomo 
to  Indianapolis,  to  wit,  11  cents  per  100  pounds, 
and  had  only  one  form  of  contract  for  the 
transportation  of  such  animals;  that  appellee 
applied  to  antellants*  agent  at  Kokomo  to  ship 
a  car  load  of  horses  from  that  place  to  In- 
dianapolis and,  before  appellants  would  un- 
dertake to  carry  them,  they  required  appellee, 
as  a  condition  precedent  thereto,  to  enter  with 
them  Into  a  contract  on  their  printed  torn,  a 
copy  of  whldi  Is  made  a  part  of  the  complaint; 
and  so  much  th«eof  as  Is  Important  In  this 
Inquiry  foHows:  "Limited  Liability  Uve 
Stock  Contract  •  •  *  This  agreement 
made  this  25th  day  of  March,  1899,  by  and 
between  [appellants  and  appellee]  Wltnesseth: 
That  the  said  shipper  baa  delivered  to  said 
carrier  live  stock  of  the  kind  and  number,  and 
consigned,  and  destined  by  said  ^ippw  as 
followa:  *  *  *  for  transportation  from 
Kokomo  to  Indianapolis  •  •  *  subject  to 
the  official  tariffs  *  *  *  and  upon  the  fol- 
lowing turns  and  conditions  which  are  admit- 
ted, and  accepted,  by  said  shipper  as  Just  and 
reasonable,  viz.:  that  said  shipper  la  to  pay 
freight  thereon  to  said  carrier  at  the  rate  of 
11  cents  per  100  pounds  from  Kokomo  to  In- 
dianapolis which  Is  the  lower  published  tariff 
rate  based  upon  the  express  condition  that 
*  *  *  said  shipper  Is,  at  his  own  sole  risk 
and  expense,  to  load  and  take  care  of,  and 
to  feed  and  water  said  stock  while  being  trans* 
ported  *  •  •  and  to  unload  the  same,  and 
neither  said  carrier,  nor  any  connecting  car- 
rier, la  to  be  under  any  liability,  or  duty 
with  reference  thereto,  except  In  the  acttial 
transportation  of  tbe  same;  that  said  ship- 
per is  to  Inspect  the  body  of  the  ear  In  which 
said  stock  Is  to  be  transported,  and  satisfy 
himself  that  It  Is  sufficient  and  safe,  and  In 
proper  order  and  condition,  and  said  carrier 
shall  not  be  liable  on  account  of  any  loss  of, 
or  Injury  to,  said  stock,  happ^Ing  by  reaspn 
of  any  alleged  insufficiency  in,  or  defective 
condltton  of  the  body  of  said  car,  •  •  • 
and  F.  H.  Holland  [appellee]  hereby  acknowl- 
edges that  he  had  the  option  of  shipping  the 
above  described  live  stock  at  a  higher  rate  of 
freight  according  to  the  official  tariff,  classi- 
fications, and  rules  of  said  carrier,  and  there- 
by receiving  the  security  of  the  liability  of 
said  carrier,  but  has  voluntarily  decided  to 
ship  the  same  under  this  contract  at  the  re- 
duced rate  of  freight  above  mentioned."  Ap- 
pellee was  to  send  an  attendant  with  the 
horses,  to  feed,  water,  and  care  for  them 
while  In  transit  The  complaint  avers  that 
appellee,  being  thus  obliged  to  execute  said 
contract  to  secure  the  transportatton  of  his 
horses,  signed  It  and  paid  •  the  stipulated 
freight,  and  appellants  thereupon  took  sole 
possession  of  the  animals,  and  undertook  to 
transport  them  to  Indianapolis;  that  althoogb 
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it  was  stated  In  said  contract  tbat  the  plain* 
tiff  had  the  option  of  choosing  between  two 
r&tes  of  freight— the  higher  furnishing  a  high- 
er degree  of  security,  and  the  lower  a  less  6» 
gree—and  that  he  voluntarily  elected  the  low- 
Gsr  rate,  the  fact  is  that  no  such  option  was 
offered  him,  nor  did  he  have  any  knowledge 
tbat  he  could  exercise  aach  option,  nor  did 
appellants  have  a  schedule  rate  of  freight 
for  aoch  purpose^  and  each  and  erery  one 
of  the  exemptions  from  liability  of  appellants 
were  exacted  by  than  as  a  condition  to  said 
shipment,  and  inserted  In  said  contract  with- 
out kny  consideration;  that;  In  pursuance  of 
file  contract,  appellee  loaded  bis  horses  into  a 
car  designated  by  appellanta;  that,  because  of 
the  abort  distance^  and  the  lime  necessary,  to 
wit,  3  hours,  to  transport  the  said  horses  to 
their  destination,  they  needed  no  food,  water, 
or  care  «  ronte;  that  whUe  In  transit  a  part 
of  fbo  Ooat  of  the  car,  by  reason  of  latent  de- 
fects in  Its  construction,  and  by  reason  of  be- 
ing decayed  and  onsonnd,  which  defective  and 
unsound  condition  was  at  the  time  of  the  ship- 
ment known  to  iwpellants.  broke  through,  pn>- 
dndng  a  bole  8  by  14  Indus  In  slse,  by  reason 
of  which  breaking  of  the  floor  10  of  appellee's 
horses  fell  with  tbelr  feet  and  legs  through 
said  hole,  and  were  thereby  Injured.  The 
third  paragraph  la  like  the  second,  with  the 
additional  avoments  tbal^  when  the  ain>^Iee 
applied  to  appellants'  agoat  for  a  car,  be  was 
Bbown  and  required  to  dioose  between  two 
cara;  tbat  one  of  tbese  was  whol^  unfit,  on 
aoconnt  of  ice  froseu  ova  the  floor;  tbat  ap- 
prise inspected  the  other,  and  it  appeared  to 
be  aoond  and  safe,  and  be  believed  It  to  be 
sound  and  fit  for  Qie  carriage  of  his  horses. 
It  Is  fnrthtt  charged  that  appellants  knew  that 
Qie  ear  floor  was  decayed,  weak,  and  unsound, 
and  on  account  of  whldi  unsoundness  the 
buses  woe  injured.  A  demurrer  to  each  of 
the  second  and  third  paragraphs  was  ovav 
nded,  and  the  defendants  answered  by  gm- 
era]  denial  Trial;  verdict  and  Judgment  for 
appellee.  The  rulings  of  the  court  upon  the 
demurrers  and  In  overruling  ajipellants'  mo- 
tion for  a  new  trial  are  pnverly  questioned. 

1.  The  graieral  assault  upon  ^ese  para- 
graphs la  that,  being  suits  upon  a  special  con- 
tract, they  each  tell  to  disclose  an  actionable 
breach  of  the  contract  sued  on;  the  argu- 
ment being  that  as  the  paragraph's  Imper- 
fectly connt  upon  the  violation  of  an  express 
contract,  there  can  be  no  recovery  upon  a 
contract  Implied.  We  readl^  a<^owIe^ 
the  rule  to  be  that.  If  a  plaintiff  recover,  he 
must  do  80  upcHi  and  In  accordance  with  the 
allegations  of  his  complaint;  and.  In  the  ap- 
plication of  this  rule,  a  suit  against  a  com- 
mon carrier  for  a  breach  of  Ita  common-law 
duty  In  the  transportation  of  live  stock  must 
fail  upon  proof  that  the  shipment  was  made 
under  a  special  contract  Railway  Company 
V.  Bennett  80  Jind.  ^7;  Hall  v.  Pennsylva- 
nia Co..  90  Ind.  450.  And  vice  versa.  Fry  v. 
Bailway  Company,  103  Ind.  26G,  2  N.  E.  744. 
But  are  these  actions  upon  a  special  agree- 


ment within  the  purview  of  the  ndef  As 
we  understand  the  paragraphs— and  there  is 
really  no  difference  between  them  In  respect 
to  the  general  questions— they  proceed  upon 
the  thewy  that  the  plaiotiff  was  compelled 
by  his  situation  to  assent  to  what  purports  to 
be  a  special  contract  of  carriage  under  such 
circumstances  and  conditions  as  render  the 
special  stipulationfl  void.  He  alleges  that  he 
did  not  choose  between  two  rates  of  ftelght: 
that  he  did  not  know  he  had  a  right  to  so 
cho<we:  that  (U>pelhinto  had  no  such  thing 
as  two  rates  of  freight  for  ttae  transporta- 
tion  of  ear  loads  of  boraes  from  Kokomo  to 
Indianapolis,  and  that  he  was  required  by 
appellanto  to  sign  the  bill  of  lading  nhlblted, 
exempting  them  from  liaUllty,  aa  a  condition 
precedent  to  the  ahlpment  of  the  horses; 
and  that  he  received  no  condderatlon  for  re- 
lieving appellanto  of  their  common-l^w  duty. 
It  is  well  settled  that  a  public  carrier  may,  to 
some  extent  Umlt  by  stipulation  in  the  bill 
of  lading  his  strict  common-law  liability.  In- 
snrance  Company  v.  Lake  Erie,  etc,  Co.,  1S2 
Ind.  333.  53  N.  E.  382.  Bat  it  l8  equally  weU 
settled  that  a  contract  quallfyiog  the  reepon- 
stblUty  Imposed  up<m  the  carrier  by  the  com- 
mon law  must  be  supported  by  a  valuable 
consideration,  apart  from  the  m^n  acc^t- 
ance  of  the  proper^  for  carriage.  Boaenfeld 
V.  Bailway  Ga,  103  Ind.  121.  2  N.  E.  844,  SS 
Am.  Bep.  500;  German,  etc.,  v.  Railway  Ga, 
38  Iowa,  127;  Wehmann  v.  Railway  Co.,  68 
Minn.  22,  60-N.  W.  646;  Southard  v.  Railway 
Co.,  60  Minn.  882.  62  N.  W.  442,  619;  UcFad- 
den  T.  Railway  Co.,  92  Mo.  348,  4  S.  W.  680, 
1  Am.  St  Rep.  721;  Potter  T.  Sharp,  24  Hun, 
178;  Gardner  t.  BaUway  Oa.  127  N.  a  293. 
37  8.  B.  328;  Schaller  v.  BaUway  Co..  97  Wis. 
31,  71  N.  W.  1042;  Railway  Go.  v.  OUbert  88 
Tenn.  430,  12  8.  W.  1018,  7  L.  B.  A.  162; 
Bailway  Go.  v.  Wright  (Tex.  Glv.  App.)  68  a 
W.  846;  Stewart  v.  BaUway- Co.,  21  Ind. 
App.  218,  225,  52  N.  B.  89.  A  reduetton  In  the 
usual  freight  rate  Is  a  sufllcient  consldraatlon, 
but  sndi  concession  In  charges  must  be  act- 
ual, and  not  fictitious;  and  a  mere  redtol  or 
acknowledgment  In  the  bfll  of  lading  that 
such  abatement  has  been  made  and  accepted 
la  not  condnalve,  but  tbe  real  transaction  Is 
always  open  to  explanation  and  contradiction 
by  parol.  McFadden  v.  Bailway  Go.,  92  Ma 
343,  4  8.  W.  689.  1  Am.  St  Rep.  721;  Ball- 
way  Co.  V.  Weakley,  60  Ark.  397.  -8  S.  W. 
134,  7  Am.  St  Bep.  104;  Bailroad  Co.  r.  Reld, 
01  Ga.  377,  17  S.  B.  934;  Railway  Co.  v. 
Crawford.  65  IIL  App.  113;  Railway  Go.  v. 
Beynolds,  17  Kan.  261;  Railway  Ga  v.  Gar- 
tor.  9  Tex.  Glv.  App.  677,  29  S.  W.  566.  Ap- 
plying tbese  principles  to  the  avermento  of 
the  complaint  that  there  was  no  diolce  at 
rates,  and  no  reduction  in  the  usual  bright 
charges,  and  no  consideration  far  a  waiver 
of  appellanto'  legal  IlaUllty,  it  follows,  if 
these  things  are  estobllshed.  there  was  no 
valid  ccntract  to  accej>t  a  quAIlfled  respon- 
sibility from  appellants.  It  Is  contended  oa 
the  third  paragraph  that  it  is  bad  becauae  It 
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Bbows  tbat  appellee  stipalated  to  Inspect  and 
select  bla  own  car,  and  to  send  an  attendant 
with  the  stock,  and  to  release  appellants 
from  all  liability  for  damages  to  tbe  animals, 
Ineliiding  those  resulting  from  a  defecttve 
condition  frf  tlie  car,  and  that  in  accordance 
with  the  stipulation,  he  did  inspect  and  se- 
lect his  own  car.  and  that  his  failure  to  send 
B  man  to  care  for  tbe  stock  precludes  bis  re- 
covery for  their  injury.  Again,  assuming  the 
special  contract  as  valid  (which  It  was  not, 
AS  we  have  seen),  appellants  extend  their  ar- 
goment  further  than  the  Inw  will  warrant 
If,  as  averred,  appellants  knew' at  the  time 
the  car  selected  was  unsound  and  unsafe,  and 
appellee  failed  to  discover  such  unsoundness 
by  reason  of  the  defects  being  hidden,  and 
the  car  appeared  to  him  to  be  sound  and  safe, 
and  he  believed  It  to  be  so,  hte  proof  of  these 
facts  would  charge  appellants  with  the  dam* 
ages  accruing  therefrom.  Freelftg  tbem'aelves 
by  contract  from  their  usual  common-law  du> 
ties  did  not  change  the  true  character  of 
their  employment    They  were  public  car- 
riers still.  Liverpool,  ete..  Go.  v.  Phenix  Ins. 
Co.,  .129  n.  S.  397,  »  Sup.  Ct  4€9,  32  L.  Ed. 
tSSi  Batiway  Go.  t.  Sherwood,  132  Ind.  129, 
81  N.  a.  781, 17  li.  R.  A.  339,  32  Am.  St.  Bep. 
239.  And  having  accepted  appellee's  money 
tor  the  transportation  of  bis  horses  to  Indian- 
apolis, they  were  bound  to  farnlsb  a  car 
suitable  for  the  purpose.   With  the  knowl- 
edge that  the  car  was  unfit  and  unsafe,  they 
could  not  rest  upon  appellee's  agreement  In- 
duced by  safe,  but  fftlse,  appearances,  to  take 
tbe  risk.  The  duty  to  furnish  a  proper  car 
rests  vpaa  tbe  carrier,  and  not  upon  the  ship- 
per; and  the  failure  to  discharge  this  'duty 
Ifl  negUgence,  from  tbe  consequences  of  which 
the  carrier  is  not  permitted  to  free  itself  by 
eimtniet  or  otherwise.  Insurance  Go.  v.  liake 
Erie,  etc.,  Co.,  152  Ind.  833.  58  K.  B.  382; 
Railway  Co.     Pratt,  89  V.  S.  123.  22  L.  Ed. 
827;  Railway  Ca  v.  Davis.  159  III.  53.  42  N. 
B.  882,  60  Am.  St  Bep.  143;  Railway  Go.  v. 
Harwell,  91  Ala.  840,  8  South.  648.  Forthei^ 
more,  it  Is  alleged  that  the  floor  of  the  car, 
by  reason  of  Iwing  decayed,  weak,  and  un- 
sound,  and  kuown  to  be  so  1^  appellants, 
broke,  and  the  horses  were  Injured  by  fallli^g 
through  the  hole.   If  this  was  the  cause  of 
their  injury— «ttd  it  Is  so  admitted  by  the 
demurrer— then  tbe  animals  were  not  Injured 
for  -want  of  feed,  water,  or  care  In  transit 
which  appellee  agreed  to  b^ow,  and  appel- 
lants would  be  liable  for  their  negligence  in 
furnishing  an  unfit  car.  Railway  Go.  v.  Sher- 
wood, 132  Ind.  129,  136,  31  N.  B.  781,  17  L. 
R.  A.  839,  32  Am.  St  Rep.  239. 

We  now  return  to  appellants*  insistence 
that  appellee's  right  of  recovery  Is  confined 
to  the  bill  of  lading  under  which  tbe  horses 
were  shipped,  and  which  they  assert  Is  the 
foundlation  'of  the  second  and  third  para- 
graphs of  complaint  We  recognize  the  famil- 
iar rule  of  pleading  that  a  plaintiff  should 
not  set  forth  In  his  complaint  matters  tlutt 
should  come  more  jKoperly  from  tbe  other 


side;  that  a  plaintiff  should  not  anticipate  the 
defense,  but  be  content  with  maklug  his 
own  case,  and  leave  the  defendant  to  choose 
bis  own  line  of  defense.  Stephen,  PI.  350; 
Bliss,  Code  Pi  S  200.  It  Is  also  elementary 
tbat  a  plaintiff  having  suffered  an  actionable 
injury  must  aver  in  his  complaint  all  the 
facts  essential  to  a  disclosure  of  bis  right  of 
recovery,  or  suffer  a  nonsuit  In  brief.  It 
may  be  affirmed  that  a  complaint  good  at 
common  law,  or  under  the  Code,  must  con- 
tain a  clear  statement  of  all  tbe  facts  neces- 
sary for  the  plaintiff  to  prove  in  the  first 
Instance,  under  an  answer  of  general  denial, 
to  show  that  he  Is  entitled  to  Judgment  And 
under  the  operation  of  this  rule,  It  has  been 
held  In  some  caseB,  where  the  relation  of  tbe 
facts  seem  to  require  It,  that  a  necessary 
and  Inddental  disclosure  of  a  d^ense  In  stat- 
ing a  cause  of  action  Is  permissible,  aod 
should  not  be  regarded  as  anticipating  a 
defense,  within  the  rule.  latta  v.  Miller, 
109  Ind.  802,  806, 10  N.  E.  100;  Bunt  v.  SUte, 
93  Ind.  811,  818.  But  In  this  case  we  are 
not  called  upon  to  define  tbe  Umlts  of  this 
rule  of  pleading.  For  it  Is  undoubtedly  true 
tbat  a  complaint  which  contains  facts  suf- 
ficient to  constitute  a  cause  of  action  is  good 
on  demurrer,  though  It  also  contains  addi- 
tional Imnfaterlal  mattor.  So  the  mere  fact 
that  a  complaint  otherwise  good  sets  out  tbe 
defense  does  not  make  the  pleading  bad.  If 
it  goes  far  enough  to  exhibit  sufiteient  mat- 
ter in  avoidance.  Morgan  v.  Railway  Co., 
130  Ind.  101,  28  N.  a  648;  Latta  V.  MUler. 
109  Ind.  802,  306,  10  N.  B.  100;  Railroad 
Go.  V.  West  87  Ind.  21L  We  conclude, 
therefore,  tliat  the  facts  set  forth  In  the  sec- 
ond and  third  paragraphs  of  the  complaint 
and  which  are  admitted  to  be  true  by  the 
demurrers,  sbow  that  the  ivetended  special 
contract  of  shipment  was  void,  and  left  the 
transaction  standing  precisely  as  if  no  con- 
tract other  than  the  one  implied  by  taw, 
had  been  attempted  by  the  parties.  So  it 
cannot  be  accurately  said  that  the  para- 
graphs were  founded  on  a  written  contract 
for  no  such  thing  existed  In  this  case.  Each 
of  the  paragraphs  avers  the  public  character 
of  appellants,  a  delivery  to  them  of  the 
horses  for'  transportation,  payment  of  tbe 
freight  n^llgence  In  furnishing  an  unsuit- 
able car,  and  injury  and  damages  thereby. 
These  (acts  constitute  a  good  cause  of  ac- 
tion, and  the  demurrers  were  properly  over- 
ruled. As  independent  pleadings,  tbe  latter 
paragraphs  are  not  invalid  because  tbe  same 
things  are  alleged  In  the  first  paragraph. 

2.  Appellanta  assail  the  action  of  tbe  court 
In  the  giving  of  certahi  histructions  of  Its 
own  motion,  and  In  refusing  to  give  certain 
instructions  requested  by  them.  The  Instruc- 
tions are  not  brought  Into  the  record  by  bill 
of  exceptions,  but  are  attempted  to  be 
brought  In  by  order  of  the  court;  the  only 
reference  to  tiie  subject  of  instmctions  being 
the  following  recital  of  the  clerk,  and  noted 
copy  of  entry:  "Come  again  the  parties^ 
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*  *  *  and  the  plaintiff  and  defendants 
each  file  their  request  for  InstractlonB,  and, 
the  arsnment  being  beard,  the  court  Inatructfl 
the  jory,  which  retires  to  consult  of  the  ver- 
dict; *  •  •  and  the  instructlonB  asked 
and  refused  and  the  exceptions  noted  there- 
on, and  the  ^Instructions  given  by  the  court 
of  Its  own  modon,  are  now  filed  and  made 
a  part  of  the  record  herein  by  order  of  the 
court,  and  are  as  follows,  Tl2."  It  will  be 
observed  that  the  clerk  Infonm  ns  that  two 
classes  of  instructions,  namely,  those  "asked 
and  refused,"  and  those  "given  by  the  court 
of  its  own  motion,"  were  filed  and  made 
part  of  the  record  by  order  of  court,  and 
which  he  says  "are  as  follows."  Then  next 
appears  in  the  transcript  what  purport  to  be 
three  series  of  instructions— one  series  re- 
quested by  the  plaintiff,  one  by  the  defend- 
ants, and  one  as  given  by  the  court  of  Its 
own  motion.  Of  all  those  requested  by  the 
parties,  Nos,  1  and  6  of  the  series  requested 
by  the  defendants  are  the  only  ones  that 
appear  to  have  been  "asked  and  refused." 
What  went  with  the  Instructions  requested 
by  the  respective  parties,  and  given  by  tixe 
court,  is  left  to  conjecture  since  It  does  not 
appear  that  they  were  filed  or  brought  into 
the  record  by  order  of  court,  or  any  other 
method  recognised  by  the  law.  A  spreading 
of  them  upon  the  conrfs  minutes,  and  a 
copying  of  them  into  the  transcript  by  the 
clerk  of  his  own  motion,  amounts  to  noth- 
ing, and  gives  us  no  authority  to  heed  them. 
Here,  then,  we  have  a  record  which  affirm- 
atively shows  that  all  of  tiie  Instmctiona 
given  by  the  court  are  not  in  the  record. 
We  cannot,  therefore,  consider  an  objection 
to  the  giving  or  refusing  to  give  any  instruc- 
tion that  may  be  properly  in  the  record. 
The  settied  rule  of  tikis  state  goes  even  tur- 
ther  than  applies  to  this  record,  namely,  that 
the  record  must  aflSrmatively  show  that  It 
embraces  all  the  Instructions  given  to  the 
Jury;  and,  upon  failure  to  do  so,  we  must 
presume  that  the  anbstance  of  Instructiooa 
asked  and  refused  was  embraced  In  charges 
given  by  the  court,  and  not  contained  in  the 
record,  and  that  objectionable  instructions 
given  by  the  court  of  its  own  motion,  and 
set  out  in  the  record,  were  corrected  or  with- 
drawn In  others  given  and  not  embraced  in 
the  record.  State  v.  Winstandley,  151  Ind. 
495,  61  N.  E.  1054,  and  cases  cited.  See, 
also.  Board  v.  Gibson.  158  Ind.  473,  490,  63 
N.  E.  982. 

It  is  suggested,  bat  not  argued,  that  the 
court  erred  in  permitting  an  agent  of  the  con- 
signee of  the  horses  to  testify,  as  a  wit- 
ness for  appellee,  to  what  was  said  over  the 
telephone  between  him  and  some  one  whose 
voice  was  not  recognized,  bat  who  answered 
a  call  for  appellants  at  their  office  in  Indian- 
apolis. The  substance  of  the  communica- 
tion is  that  the  witness  notified  the  person 
who  answered  for  appellants  that  the  car 
floor  had  broken  and  some  of  appellee's 
horses  had  been  injured,'  and  appellants 


should  give  the  matter  attenthm,  and  tlie 
response  over  the  wire  was  that  they  would 
send  a  man  over  and  attend  to  the  matter. 
We  need  not  decide  whether  or  not  the  evi- 
dence was  competent,  since  It  is  apparent 
that  appellants  could  not  have  been  injured 
by  anything  said  over  the  telephone. 
Judgment  affirmed. 


(m  iDd.  sat) 

KEISER  et  al.  v.  MILLS  et  aL  * 

(Supreme  Court  ot  Indiana.    Nov.  24,  1908.) 

DBAIMAOB  PHOCBEDINOB-CHANGE  IN  UW- 
FILING  REMONSTRANCE— APPEAIr-AS- 
SIONMBNT  OF  ERRORS. 

1.  Proceedings  for  construction  of  a  ditch  nn- 
der  the  draiDage  law,  instituted  before  passage 
of  the  amendatory  act  of  March  8,  1901  (Acts 
1901,  pp.  161-170:  Bnms'  Rev.  St.  1901,  H 
5623,  6624,  6^6.  5628).  are  l^^  express  proTl- 
sion  of  Bection  4  thereof  (Burns'  R«r.  St.  1901. 
8  5628)  not  affected  thereby. 

2.  AssignmentB  -  of  error  need  not  give  the 
names  of  parties  other  than  those  necessary  to 
the  appeal. 

3.  Where  an  asslgnmeDt  of  errors  complains 
of  the  refusal  to  strike  out  the  remonstrance  "of 
James  A.  Commons,  signed  *  *  *  J.  A, 
Commona,"  It  will  be  presumed,  in  the  absence 
of  a  showing  to  the  contrary,  that  James  A. 
Commons  is  the  correct  full  name  of  the  J.  A. 
(Commons  named  in  the  record. 

4.  Though  Sup.  Ct.  rule  6  (55  N.  E.  Iv),  re- 
quirinir  tbe  assignment  of  errors  to  contain  the 
full  names  of  the  parties,  does  not  apply  in  pro- 
ceedings under  the  drainage  law,  the  giving  in 
the  assignment  ot  the  foil  name  is  not  ground 
for  dismiBSing  the  appeal. 

5.  Under  Bums'  Rev.  St  1894,  S  5623.  pro- 
viding that  the  petiticn  for  drainage  Is  sufficient 
to  give  the  court  jnrisdlction  over  all  the  lands 
described  and  to  fix  tbe  lien,  if  they  are  de- 
scribed as  belonging  to  the  persoD  who  appears 
to  he  the  owner  according  to  the  last  tax  dupli- 
cate or  record  of  transfer,  it  cannot  be  presum- 
ed that  no  land  belonging  to  a  petitioner  and 
appellant  was  assessed  with  benefits  merely  be- 
cause his  name  was  not  giveo  In  the  report  of 
the  drainage  commissioners  as  the  'Owner  of 
land  benefited  by  the  ditch, 

6.  Tbat  persons  not  named  in  a  drainage  peti- 
tion, but  who  are  interested  in  lands  affected 
b?  ue  proposed  ditch,  may  file  a  remonstrance 
after  the  original  parties  have  Io.it  the  right 
under  Bums'  Rev.  St.  1894,  {  6624.  by  lapse 
of  time,  they  must  show  that  their  failure  to  act 
sooner  was  not  due  to  lack  of  diligence. 

Appeal  from  Circnit  Court,  Hamilton  Coun- 
ty; R.  K.  Kane.  Special  Judge. 

Petition  by  Frank  H.  Kelser  and  otben 
under  tbe  drainage  law.  William  A.  MllU 
and  others  filed  a  remon9trar\ce,  and  there 
was  Judgment  for  them.  Certain  petitionen 
appeal.  Reversed. 

Stuart  &  Reagan,  for  appellants.  Roberts 
&  Vestal,  for  appellees. 

MONKS,  J.  A  petition  was  filed  by  ap 
pellants  and  others  on  January  24,  1901,  In 
the  clerk's  office  of  the  court  below,  for  the 
construction  of  a  ditch  under  t^e  aralnage 
law  <;f  1885  aud  the  amendments  thereto 
(sections  5622-5631.  5644-^646,  Bums'  Rev. 
St.  1SG4).    Notice  was  given  to  the  owners 

T  t.  86*  Appeal  and  Error,  vol.  S,  Cent  Dig.  I  Ml 
"Rebearing  denied. 
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BBd  occupants  of  Hie  several  tracts  of  land 
described  in  ttie  petition  In  tbe  manuer  pre- 
scribed by  lav,  and  tbe  case  was  docketed. 
No  remonstrance  having  been  flied,  tbe  same 
was  referred  to  tbe  drainage  commisslouers 
as  required  by  section  5624,  supra.  S^id  com- 
misBionera  afterwards  made  their  report  to 
tbe  court,  from  wbicb  It  appeared  that  lands 
were  named  as  affected  bj  said  drainage 
wbicb  were  not  named  in  tbe  petition.  Tbe 
court  fixed  February  16,  1902,  as  tbe  time  for 
tbe  hearing  of  said  report,  and  tbe  petition- 
ers gave  notice  to  tbe  owners  of  sucb  lands 
of  tbe  filing  of  said  report  and  tbe  date  fixed 
by  tbe  court  for  tbe  bearing  thereof.  Tbe 
notices  were  served  on  sucb  landowners, 
which  included  appellees,  on  January  29  and 
SO,  1902.  On  February  1&,  1902,  appellees 
filed  a  verified  appUoation  for  leave  of  court 
to  file  a  remonstrance  against  tbe  construc- 
tion of  said  ditch,  signed  by  more  than  two- 
thirds  of  tbe  landowners  named  in  the  report 
of  the  dralni^  commissioners.  On  tbe  same 
day  appellees,  who  were  owners  of  land  nam- 
ed In  the  report  of  tbe  drainage  commla- 
slonexs  and  not  named  In  tbe  petition,  each 
filed  a  separate  verified  remonstrance  against 
the  report  of  said  drainage  commissioners, 
(or  the  first,  fifth,  eighth,  ninth,  and  tenth 
statutory  grounds  of  remonstrance  provided 
Id  section  5625,  supra.  On  March  3, 1902,  tbe 
court  denied  tbe  motion  of  appellees  asking 
leave  to  file  the  remonstrance  of  two-thirds 
of  said  landowners,  and  refused  to  permit 
said  remonstrance  to  be  filed,  to  which  rul- 
ing of  tbe  court  appellees  jointly  and  sever- 
ally objected  and  excepted.  Afterwards  ap- 
pellants filed  a  separate  motion  to  strike  from 
the  files  each  remonstrance  of  appellees  set- 
ting np  said  statutory  causes,  apon  tbe 
ground  that  tbe  same  was  not  filed  witbin 
the  time  required  by  statute,  wlitcb  motion 
the  court,  on  April  11,  1902,  overruled,  to 
each  of  which  rulings  of  tbe  court  appellants 
at  the  time  objected  and  excepted.  A  trial 
of  said  cause  resulted  In  a  Judgment  In  favor 
of  appellees.  Each  of  said  rulings  of  tbe 
court  on  tbe  motions  to  strike  out  said 
Femonstrances  Is  challenged  by  appellants 
jointly. 

It  will  be  observed  that  the  report  of  the 
drainage  commissioners  was  filed  In  October, 

1901.  and  tbe  report  of  tbe  drainage  commis- 
sioners was  set  for  hearing  on  February  16» 

1902,  long  after  the  taking  effect  of  tbe  act 
approved  March  8,  1901  (Acts  1001,  pp.  161- 
170,  being  sections  5623,  6624,  5626,  5628, 
Bums'  Bev.  St.  1901),  but  as  these  proceed- 
ings were  Instituted  before  tbe  passage  of 
said  amendatory  act  of  March  S,  1901,.  by 
tbe  express  provision  of  section  4  of  said 
act  (being  section  5628,  Burns'  Rev.  St.  1901) 
said  act  does  not  apply  to  this  case,  but  the 
same  la  governed  by  tbe  law  in  force  when 
this  proceeding  was  begun. 

Appellees  Insist  that  tbe  appeal  should  be 
dismissed  "for  tbe  reason  that  appellants 
tasTe  not  giver  the  names  of  ell  the  parties 


to  tbe  record  In  their  assignment  ot  errors." 
Only  parties  to  tbe  judgment  appealed  from 
are  necessary  parties  to  an  appeal.  Moore  v. 
Franklin,  145  lud.  344,  44  N.  B.  459;  Lowe  v. 
Turple,  147  Ind.  652,  COO-693,  44  N.  K  25, 
47  N.  m  150,  37  L.  B.  A.  233;  Capital  Na- 
tional Bank  r.  Reld,  154  ind.  54,  55  N.  E. 
1023;  McCIure  v.  Sbelburn  Coal  Co.,  147 
Ind.  119,  46  N.  E.  349.  This  was  a  term-time 
appeal,  and  appellants  were  not  required  to 
make  their  co-parties  to  the  judgment  co- 
appellants  with  tbem  in  this  cause.  Burns' 
Bev.  St.  1901,  §S  647a.  647b;  Lowe  v.  Tur- 
ple, 147  Ind.  652,  44  N.  E.  25,  47  N.  E.  150, 
37  L.  B,  A.  233;  Boacb  v.  Baker,  145  Ind. 
330,  43  N.  E.  832.  44  N.  S.  303;  Goodrich 
V.  Stangland,  165  Ind.  279.  281.  282.  68  N. 
E.  148. 

Objection  Is  made  that  tbe  names  of  ap- 
pellees In  the  assignment  of  errors  are  not 
the  names  by  which  they  are  known  In  tbe 
record.  In  tbe  transcript  tbe  initials  of  the 
Christian  names  of  many  of  tbe  appellees 
are  given,  while  in  tbe  assignment  of  errors 
tbe  first  Christian  name  is  given  In  full.  For 
example,  lands  of  "J.  A.  Commons,"  whose 
name  appears  In  the  assignment  of  errors  as 
"James  A.  Commons,"  were  assessed  with 
benefits,  and  he  filed  a  separate  remonstrance 
to  tbe  report  of  the  drainage  commissioners, 
signed  "J.  A.  Commons."  Appellants*  mo- 
tion to  strike  out  this  remonstrance  was 
overruled  by  tbe  court.  This  ruling  of  tbe 
court  was  challenged  by  tbe  assignment  of 
errors  In  this  language:  "The  court  erred  In 
overruling  tbe  motion  of  appellants  to  strike 
from  tbe  files  and  reject  tbe  remoustrance 
of  James  A.  Commons,  signed  by  tbe  name 
and  style  of  J.  A.  Commons."  As  ft  is  not 
shown  that  James  A.  Commons  is  not  the 
correct  full  name  of  tbe  J.  A.  Commons  nam- 
ed In  the  record,  we  must  presume  that  it  is. 

Rule  6  of  this  court  (55  N.  E.  Iv),  requires 
that  the  assignment  of  errors  shall  contain 
the  full  names  of  all  tbe  parties.  In  giving 
tbe  full  names  of  all  appellees  In  tbe  assign- 
ment of  errors,  said  rule  was  complied  with. 
This  court  has  refused  to  dismiss  appeals  In 
drainage  cases  under  tbe  act  of  1885  and 
amendments  when  this  rule  was  not  com- 
piled with,  on  account  of  the  fact  that  It  Is 
only  necessary,  In  proceedings  under  tbe  cir- 
cuit court  drainage  law  (section  5623.  Burns* 
Bev.  St  1^>,  to  describe  the  lands  alTected 
as  belonging  to  the  person  wbo  appears  to  be 
tbe  owner  according  to  tbe  last  tax  duplicate 
or  transfer  book  kept  by  the  county  auditor. 
Goodrich  V.  Stangland,  155  Ind.  279,  58  N. 
E.  148;  Gunn  v.  Hawortb,  159  Ind.  419,  421, 
64  N.  E.  911.  This,  however,  furnishes  no 
ground  for  dismissing  an  appeal  In  such  cases 
when  said  rule  is  compiled  with  by  giving 
tbe  full  names. 

It  is  claimed  by  appellees  that  tbe  record 
does  not  show  that  any  land  belonging  to 
Thomas  C,  Lennen,  a  petitioner  and  appel- 
lant, was  assessed  with  benefits,  and  that, 
therefore,  no  error  was  committed  by  Uie 
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court  against  blm  In  OTemillng  the  Joint 
motions  of  appellants  to  strike  out  said  re- 
monstrances; that  for  this  reason  the  assign- 
aient  of  errors  Is  not  good  as  to  him,  and. 
being  Joint  by  all  the  appellants,  must  fall  as 
CO  all  of  them,  onder  the  rule  that  a  Joint 
assignment  of  error  most  be  good  as  to  all  or 
It  is  good  as  to  none.  Armstrong  t.  Dunn, 
148  Ind.  433,  436,  437,  41  N.  E.  64a  Under 
the  liberal  provldon  made  by  section  5623, 
Bums'  Her.  8t  1894,  that  it  Is  sufficient  to 
give  the  conrt  Jnriadlctlon  over  all  the  lands 
described  and  the  power  to  fix  the  lien,  "if 
they  are  described  as  belonging  to  the  per^ 
son  who  appears  to  be  the  owner  according 
to  the  last  tax  duplicate  or  record  of  trans- 
fer." we  cannot  presume  that  no  land  hv 
longing  to  the  petitioner,  Tliomas  C.  Lennen, 
was  assessed  with  benefits  merely  becaua« 
the  name  of  Thomas  0.  Lennen  was  not 
given  in  the  report  of  the  drainage  commis- 
sioners as  the  owner  of  land  ben^ted  by  tbb 
construction  of  said  dltcb.  For  aught  that 
appears  from  the  record,  said  appellant, 
Thomas  O.  Lennen,  was  the  owner  of  sev- 
eral tracts  of  land  assessed  with  benefits,  but 
described  as  belonging  to  the  person  who  ap- 
peared to  be  the  owner  according  to  the  last 
tax  duplicate  or  record  of  transfer. 

Many  other  objections  are  made  to  the  rec- 
ord by  appellees,  as  reasons  why  the  Judgment 
should  be  affirmed,  but  all  of  them  fall  within 
the  rule  that  parties  to  an  appeal  can  bring 
before  the  court  only  such  questions  as  affect 
their  rights,  and  not  such  as  affect  the  rights 
of  others.  Poundstone  v.  Baldwin,  145  Ind. 
339.  148,  144,  44  N.  E.  191;  Cooper  T.  Shaw, 
148  Ind.  81S,  316,  47  N.  E.  679. 

Appellants  insist  that  the  said  remonstran- 
ces for  statutory  causes  filed  by  appellees  on 
February  15,  1902,  were  not  filed  within  the 
time  required  by  statute,  for  which  reason  the 
court  erred  in  overruling  appellants*  motion 
to  strike  out  the  same.  This  qnestlon  was  de- 
cided by  this  conrt  in  favor  of  aroellant^  con- 
tention In  Goodrich  v.  Stangland,  155  Ind.  279, 
285,  68  N.  E.  148.  In  that  ease  the  report  of 
the  drainage  commissioners,  which  named 
lands  as  affected  by  said  proposed  ditch  which 
were  not  named  In  the  original  petition,  was 
filed  on  January  4,  1898,  and  the  court  fixed 
Monday,  March  7, 1898,  for  hearing  the  report, 
and  directed  notice  accordingly,  as  required  by 
section  6624,  Bums'  Hev.  St.  1894.  Notices 
containing  the  information  of  the  filing  of  said 
report  and  the  date  of  the  bearing  thereof 
were  served  on  or  before  February  23,  1898. 
On  March  7,  1808,  the  day  fixed  for  the  hear- 
ing of  said  report,  the  appellants  In  that  case 
each  filed  a  remonstrance.  A  motion  to  strike 
out  said  remonstrances  for  the  reason  that 
they  were  not  filed  within  the  time  required 
by  the  statute  was  sustained  by  tiie  trial  court. 
On  appeal  this  conrt  held  that  said  ruling  was 
correct  This  court  said  on  page  285, 155  Ind., 
and  page  160,  68  N.  El:  "The  remonstrance 
was  ordered  to  be  stricken  out.  This  was 
right.  It  was  not  filed  within  ten  days  after 


the  service  on  tiie  appellant  of  the  notice  of 
hearing  the  repiurt"  It  follows  that,  said  re- 
monstrance not  being  filed  within  ten  days  aft- 
er the  service  of  notice  on  anwllees,  the  court 
erred  in  overruling  said  motifflis  to  strike  them 
from  the  files. 

Appellees,  hy  an  assignment  of  cross-errors, 
question  the  action  of  the  conrt  In  refusing  to 
permit  them  to  file  said  remonstrance  of  two- 
thirds  of  the  landowners  named  in  the  report 
of  the  drainage  commissioners,  as  ivovl^d  In 
the  first  proviso  to  section  6624,  Bums'  Rev. 
St- 1894.  It  Is  admitted  by  appellees  that  un- 
der the  law  as  declared  In  Tancey  v.  !niomp- 
son,  130  Ind.  S8S,  30  N.  B.  630,  the  new  Ar- 
ties toought  in  by  the  report  of  the  drainage 
commissioners  have  no  right  to-  file  a  remon- 
strance under  said  first  proviso  of  said  sectim 
6024,  supra.  Appellee^  however,  seek  to 
avoid  the  effect  of  the  statute  by  alleging  In 
th^  application  to  file  said  remonstrance  that 
*the  petitioners,  for  the  fiiandulent  pnipose  of 
preventing  said  petition  from  being  dismissed 
by  the  filing  of  a  remonstrance  signed  by  two- 
thhrds  ot  the  persons  named  In  the  petition, 
ftilled  to  name  forty-five  owners  of  land  nam- 
ed In  aaid  repwt  as  the  owners  of  land  bentf  t- 
ed  by  said  proposed  drain;  that  petltlonos 
well  knew,  If  they  named  in  the  petition  all 
the  owners  of  laud  that  would  be  benefited, 
that  such  a  remonstrance  would  be  filed,  and 
that  their  petition  would  be  thereby  dismissed; 
that  by  said  failure  to  name  all  flie  persons 
whose  lands  would  be  benefited  by  said  pro- 
posed drain  the  petitioners  have  sought  to 
practice  a  fraud  upon  the  court  and  those  re- 
monstratora  whose  names  are  signed  to  the 
attached  remonstrance." 

It  was  held  by  this  court  in  Bell  v.  Cox,  122 
Ind.  153,  28  N.  B.  705,  that  persons  not  named 
In  the  petition  for  drainage  under  said  act  of 
1885  (secHons  5622-6631,  5644-5046.  Bums' 
Rev.  St  1894),  if  tfa^  have  an  Interest  in  the 
lands  affected  by  the  proposed  ditch,  may  be 
admitted  to  defend  on  application  to  the  court, 
and,  if  made  parties  at  the  proper  time,  may 
attack  the  petition  or  remonstrate  under  said 
first  proviso  the  same  as  if  they  had  been  nam- 
ed In  the  petition,  their  rights  being  substan- 
tially the  same  as  those  of  the  original  par- 
ties, except  in  80  for  as  th^  are  limited  or 
qualified  by  law. 

Under  the  decision  in  the  case  last  cited,  ap- 
pellees had  the  right  to  be  admitted  on  appli- 
cation and  to  file  said  remonstrance;  If  the 
time  for  filing  the  same  had  not  expired,  and 
It  was  their  duty  to  make  said  application  at 
the  first  (Q)portunlty.  If  they  knew  of  such 
drainage  proceedings  and  the  tttcta  alleged  In 
their  application  before  the  original  parties 
by  lapse  of  time  lost  their  right  to  file  the  re- 
monstrance under  said  first  proviso,  an^  failed 
to  take  the  necessary  steps  to  be  made  parti  pa 
and  to  file  said  remonstrance,  they  will  not  be 
permitted  to  Ale  the  same  after  that  time  has 
expired.  The  proceedings  In  this  case  wfre 
commenced  In  January,  1901,  and  for  aught 
that  appears  in  appellees*  application  they  then 
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knew  all  Out  fbey  knew  on  Febroary  15, 
1902.  wUm  Hie  applIcatloD  wu  flledr  Tbe 
rale  l8  wen  settled  tbat  In  caeea  wbere  a  party 
li  entitled  to  relief  from  the  fraud  of  anotber 
be  mnat  act  promptly  upon  Ita  diacovery,  and, 
to  rmda  bla  pleading  aofficiait,  the  fhctB 
■tated  ttm«bi  nnut  be  nudi  tbat  the  court  can 
■ay  therefrom  that  he  has  ao  acted,  and  that  by 
the  exerdae  of  ordinary  diligence  the  dlacoT- 
ecy  cotUd  not  have  been  befttre  madft,  Bren  if 
appellees'  fm>pllcatloD  to  file  said  remonstrance 
were  othwwlse  snffldent-a  question  we  need 
sot  and  do  not  decide— It  Is  clear  tbat  no  facts 
afflrmatlTely  showing  dlligencs  -wen  alleged. 
It  followa  from  what  we  have  said  that  the 
court  did  not  err  In  refoslDC  to  permit  at^l- 
lees  to  file  a  remonstrance  under  the  first  pro- 
Tiso  of  section  5634.  Boms'  Rer.  St  1884. 

Judgment  rerersed,  wlfli  Instmetlons  to  sna- 
taln  appellants*  motlwi  to  strike  out  said  re>, 
monstrBDces  for  the  statntory  causes  named  In 
section  6625,  Bums'  Ber.  St  1884,  filed  on 
Febroary  IS.  1902,  and  tat  fortlior  proceedings 
la  accordance  with  this  opinion. 


an  ind.  BO) 

STBAYBB  et  al.  t.  TATLOR  et  aL^ 
(Sopreme  Conrt  of  Indiana.  Dec.  11,  1903.) 

DRAINS— BSTABLISHUBNT  BY  COUNTY-COUN- 
TT  COHHiesiONERS-JUDOMBNTS-PROCEED- 
INGS  —  JURISDICTIONAL  DRFECTS  —  BURDEN 
OF  PROOP  —  STATUTBS-C0N8TRUCT10N-OB- 
JECTIONS— WAIVER. 

1.  Bnma*  Rst.  St.  1901,  I  6678,  relating  to 
the  construction  of  draiaage  ditches  tbrongh 
more  than  one  county,  proridea  that  the  county 
commissionen  of  each  county  shall  act  in  the 
establisbmeot  of  a  joint  ditch,  and  that  each 
board  shall  render  eeparate  judgments  conform- 
ing; to  the  one  rendered  by  the  county  having 
onginal  jurlBcIiction.  Held  that,  where  a  ditch 
waa  to  be  constructed  in  Bevera]  counties,  the 
proceeding  in  tbe  county  or  coantiea  other  than 
tbe  one  wbere  the  proceeding  vas  commenced 
was  of  an  admlnistratiTe  nature,  and  hence  .the 
fallare  of  the  commissioners  of  such  counties  to 
enter  a  final  order  for  tbe  establishment  of  the 
ditch  Was  not  fatal  to  tbe  jurisdiction  of  tbe 
circuit  court  of  tbe  county  of  the  origin  of  the 
ditch  to  entertain  an  appeal  from  an  order  ever- 
mltng  objections  thereto. 

2.  On  appeal  by  remonstrants  In  proceedings 
for  the  establishment  of  a  drainage  ditch  no  od> 
Jectiona  except  those  which  go  to  tbe  jurtsdlc- 
tioD  of  tbe  county  commissioners  over  the  sub- 
ject-matter can  be  considered,  anless  they  were 
raised  In  the  commissioDera'  conrt 

8.BnmB^  Rev.  St  1901,  I  D656,  aothorises 
county  commtssioners  to  constmct  drainage 
ditches  within  the  county  under  certain  dream- 
stances.  Section  S656  prorides  that  the  Tlew- 
era  shall  cause  stakes  to  be  set  along  the  line, 
numbered  progressively  down  stream  at  each 
100  feet,  and  that  the  viewers  shall  give  the 
depth  of  the  cat,  width  of  bottom,  and  width 
of  top  of  the  soarce  and  outlet  and  at  each  100- 
foot  stake  of  tbe  dltcb;  and  section  6688  pro- 
vides that  the  statute  shall  be  liberally  con- 
strued. Beld,  that  where  tbe  line  of  a  ditch 
passed  through  a  natural  water  course  or  pond, 
etc..  the  failure  of  the  viewers  to  place  stakes 
along  the  water  course  and  give  tbe  depth  of 
the  cot,  etc,  therein,  was  not  a  jurisdictional  de- 
fect In  tbe  proceedings. 

4.Thongh  tbe  circuit  court  drainage  act  of 
1S8S,  authoring  the  eonstmction  of  drains  for 
the  drainage  of  wet  memhy  lands,  does  not  att- 


thorize  the  drainage  of  fresh-water  lakes,-  tbe 
fact  that  in  the  construction  of  a  projected 
drain  one  or  more  small  bodies  of  water  de- 
scribed as  lakes,  but  which  in  fact  were  notbins 
more  than  ponds,  wm  proposed  to  be  drained, 
did  not  deprive  the  court  of  Jurisdiction  over  the 
subject-matter. 

5.  Wbere,  In  a  proceeding  to  establish  a  coun- 
ty, drain,  an  objector  alleged  that  the  board  of 
county  commissioners  bad  no  jurladlctioa,  tbe 
burden  was  on  him  to  show  that  the  board  bad 
no  jurisdiction  over  tbe  subject-matter  by  more 
than  a  mere  suMestlm  In  tbe  record  of  a  pos- 
sibility that  the  board  was  without  authority. 

6.  Where  an  objector  to  the  jurisdiction  of 
a  board  of  county  commissioners  to  establish  a 
drain  waived  his  right  to  the  appointment  of 
reviewers,  such  waiver  did  not  estop  him  from 
malntaintng  his  objection  that  the  board  had  do 
jurisdiction. 

Appeal  from  Circuit  Court  Noble  County; 
Anth<my  piehl.  Special  Judge. 

Proceeding'  by  John  N.  Strayer  and  others 
for  the  construction  of  a  drainage  ditch. 
From  a  Judgment  sustaining  objections  of 
Henry  I*  Taylor  and  others,  applicants  ap> 
peal.  Reversed. 

T.  A.  Redmond  and  L.  H.  Wrigley,  for  ap- 
pellants, H.  O.  Zimmerman,  J.  W.  Hanan, 
Taylor  &  Woods,  and  Rowland  Brans,  tor 
appellees 


QtLLBtn,  0.  J.  This  proceeding  was  in- 
stituted by  appellants  under  the  act  of  April 
21,  1881,  and  the  amended  and  supplemmtal 
legislation  based  thereon  (section  6655  et 
seq..  Bums*  Rer.  8t  1901),  to  establish  and 
construct  a  ditch  having  its  head  or  source  la 
Noble  county  and  Its  outlet  in  La  Grange 
county.  The  transcript  In  the  court  b^ow 
was  filed  therein  by  the  audltw  of  Noble 
county,  and  such 'facts  as  appear  concemlns 
the  proceedings  prior  to  the  filing  of  such 
transcript  we  take  therefoom.  There  was  a 
petition  filed,  which  described  In  a  general 
way  the  proposed  ditch.  It  was  av^red  la 
said  petition  tbat  the  construction  of  such 
dltcb  would  Improve  the  public  health,  benefit 
pnbllc  highways,  drain  large  areas  of  wet 
swamp,  and  overfiowed  dands,  and  that  the 
work  would  be  <tf  public  utility.  It  Is  shown 
by  said  petition  that  tlie  proposed  dlteh 
runs  In  a  westerly  direction  from  the  pcdnt 
of  c(Hnmencemait  to  Bhoekopee  Lake,  thoice 
In  a  northweaterly  direction  to  Hudy  Lake, 
thence  in  a  northerly  direction  acr<M»  said 
lake  to  the  water  course  leading  from  said' 
lake,  thence  following  said  water  course  to 
the  commencement  of  what  Is  denominated 
tbe  "cQunty  line  dltcb,"  thence  following  said 
ditch  to  Ita  termination  on  the  county  line, 
tlience  weat  to  Navoo  Lake,  thmce  across 
said  lake  in  a  northwesterly  dlreetttm,  and 
thenoe  in  a  we^erly  direction  to  a  certain 
natural  water  course.  Ttie  petition  waa  ad- 
dressed to  the  boards  of  cunmlsslonera  of 
said  conntlea.  A  bond  was  filed  by  the  peti- 
tioners, as  required  by  said  act  The  b«u<d 
in  Noble  county  appointed  three  viewers, 
and  they  and  two  other  persons  subsequent- 
ly  Joined  la  a  report  aa  viewers.  This  docn- 


69  N.B^IO 


■  RebearlBg  denied. 


Digitized  by 


Google 


146 


09  NOBTHBASTEBN  RKPOBTBR. 


(Ind. 


ment  recites  tbat  they  were  appointed  as 
viewers  b7  the  action  of  the  two  boards,  and 
Is  addressed  to  tbem.  Said  report  definite- 
ly describes  tbe  proposed  drain,  gives  the 
size  thereof,  the  amount  of  excavation  at 
each  station,  fixes  the  levels,  and  shows  that 
the  route  has  been  staked  except  where  It  ex- 
tends across  lakes.  The  report  also  states 
facts  from  which  It  appears  that  the  wora 
will  be  of  public  utility.  It  further  appears 
from  said  report  that  the  route  along  tbe 
county  line  ditch  extends  across  Tamarack 
and  Mud  Lakes.  Neither  the  petition  nor  the 
report  shows  that  It  is  proposed  to  drain  or 
lower  any  lake.  None  of  said  five  lakes  is 
described  In  any  [larticular  in  either  of  said 
documents.  The  depth  and  width  of  the 
ditch  are  given  in  some  Instances  at  the 
points  of  exit  from  tbe  lakes,  but, 'as  neither 
of  said  papery  advises  us  as  to  the  levels  of 
tbe  nataral  outlets  to  said  lakes,  we  cannot 
afflrm,  as  a  physical  fact,  that  any  lake  will 
be  lowered  by  the  construction  of  the  ditch. 
It  ia  stated  In  the  report  that  It  will  be  nec- 
essaty  to  remove  a  certain  ntlUdam,  but  there 
is  no  description  of  It,  and  no  statement  that 
It  was  in  use.  The  transcript  shows  that  aft- 
er the  filing  of  said  report  a  notice  was  duly 
pnblisbed  of  the  pendency  of  tbe  proceeding, 
which  notice  was  signed  by  tbe  auditors  of 
■aid  counties.  As  the  next  step  It  Is  shown 
that  tbe  stlditor  of  Noble  county  presented  to 
the  board  thereof  a  certified  transcript  of  a 
remonstrance  filed  by  appellee  William  L. 
Taylor  In  the  office  of  the  auditor  of  La 
Grange  county,  addressed  to  said  boards. 
This  remonstrance  Is  based  on  14  grounds, 
some  of  which  purport  to  be  a  challenge  to 
the  jnrisdlctlon  of  said  boards,  others  relate 
to  matters  of  Irregularity,  and  others  relate 
to  matters  which  sboold  properly  be  referred 
to  revlewera.  It  also  appears  that  In  con- 
nection with  said  remonstrance  the  aadltor 
of  Noble  county  presented  &  certified  copy 
of  a  bond  filed  by  said  l^ylor  with  the  au- 
ditor of  La  Orange  county,  which  bond  ap- 
pears to  hare  been*  approved  by  blm.  Sub- 
sequently said  Taylor  appeared  by  counsel 
before  the  board  of  commissioners  of  Noble 
county,  and  made  what  appoirs  to  bare  been 
oral  objections  to  the  Jurisdiction  of  said 
Hoard,  and  moved  said  board  to  set  aside  the 
report  of  the  viewers  and  dlsmlm  the  peti- 
tion. The  motion  was  overruled,  to  whlcb 
ruling  tald  Taylor  objected  and  excepted. 
The  record  of  said  board  then  shows  tbe 
following  entry:  "The  ranonstrant,  by  his 
attorney,  John  W.  Hanan,  states  to  the  board 
mat  tbe  remonstrant  does  not  ask  that  re- 
viewers be  appointed  In  this  cause.  Tbe 
board  therefore  does  not  appoint  reviewers." 
Tbe  petitioners  then  filed  a^  motion  to  dis- 
miss the  remonstrance  on  the  ground  that 
said  Taylor,  by  waiving  the  appointment  of 
reviewers,  bad  lost  his  standing  to  remon- 
strate. This  motion  was  sustained  by  said 
board,  and  Qie  ditch  was  ordra«d  estab- 
Ustaed  and  constructed  as  provided  In  the  re- 


port of  tbe  viewers.  Taylor  prosecuted  an 
appeal  from  said  judgment 

In  the  court  below  the  petitionerB  renewed 
their  motion  last  mentioned,  and  said  Taylor 
filed  a  motion  to  dismiss  the  proceeding  on 
Jurisdictional  and  other  grounds.  Tlie  mo- 
tiOD  of  petitioners  was  overruled,  and  the 
motion  of  Taylor  was  sustained.  Tbe  prin- 
cipal question  argued  in  this  court  is  as  to 
the  propriety  of  the  latter  ruling.  The  first 
claim  made  by  appellee  Taylor  is  that  tbe 
proceedingwas  properly  dismissed,  because  it 
does  not  appear  that  there  was  any  proceed- 
ing or  Judgment  had  in  the  matter  of  said 
ditch  by  the  board  of  commissioners  of  the 
county  of  La  Grange.  As  the  drain  was  to 
be  constructed  in  two  counties,  it  was  re- 
quired that  an  order  establishing  it  should  be 
made  by  each  of  the  two  boards.  Sections 
6G77-ee78a,  Burns'  Bev.  St  1901.  The  lat- 
ter section  provides  that  said  section  6678 
shall  ^'be  construed  to  provide  that  each 
board  of  commisBlonen  required  to  act  in  the 
establishment  and  construction  of  a  Joint 
dlteh.  shall  act  by  itself,  sitting  alone  In  its 
own  county;  all  rendering'  like  Judgmento 
confwmlng  to  the  one  rendered  In  the  ooon- 
ty  havUig  original  Jurisdiction."  Section 
6677,  suiva,  provides  that  the  auditor  of  tbe 
county  containing  the  head  or  source  of  tbe 
proposed  ditch  (in  which  county  the,  petition 
Is  to  be  filed)  shall  transmit  a  certified  copy 
of  tbe  petition  to  each  of  the  other  counties 
Interested.  It  is  to  be  presumed  that  tbe  au- 
ditor of  Noble  county  performed  the  statuto 
ry  duty  stated;  and  not  only  does  tbe  pro- 
ceeding In  Noble  county  suggest  In  various 
ways  that  tbe  proceeding  was  also  pending 
In  La  Grange  county,  but  tbe  acts  of  appellee 
Taylor  also  suggest  that  fact  It  Is  true  that 
It  does  not  appear  that  a  final  order  was 
made  by  the  board  of  commissioners  of  the 
county  of  La  Grange,  bat  we  do  not  think 
that  this  was  necessary  to  tbe  Jurisdiction  of 
the  Noble  circuit  court  on  appeal.  A  legl»- 
latlve  Judgment  is  a  solecism.  Under  the 
statnte  from  which  vm  have  quoted  the  pro- 
ceedlpg  In  the  county  or  counties  other  than 
the  county  where  it  Is  cwnmenced  Is  of  an 
administrative  nature.  The  histtnlc  charac- 
ter of  boards  of  commissioners  warrants  the 
assotifm  that  they  may  be  invested  with 
powwB  of  a  Judicial  natural  Board  of  Com'rs 
Huntington  Go.  v.  Heaston,  144  Ind.  683,  41 
N.  B.  467.  48  N.  B.  6B1,  66  Am.  St  Repi  192; 
Board  of  Com'rs  Monroe  Oo.  v.  Conner.  VSS 
Ind.  484,  68  N.  B.  828;  Elliott,  Oen.  Prac.  f 
197.  The  purpose  of  section  10,  art  6,  Of  tbe 
state  Constitution  was  to  authorize  the  con- 
faring  upon  such  boards  of  powers  of  a  lo- 
cal, administrative  charactw.  Th«e  is  there- 
fore no  constitutional  objection  to  the  view 
that  intiie  constimctlon  of  adlteb  in  two  f:oun- 
ties  the  governing  board  may  act  Jndlclally, 
while  the  duties  of  the  other  board  respect- 
ing the  particular  subject-matter  are  purely 
admlnl8trativ&  The  performance  of  tbe  du- 
ties enj(^ned  upon  the  latttt  board  may  be 
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oompelled  1^  mandamiu.  The  wboto  ]iirl»- 
diction  or  pow«  1b  Id  the  hoard  vben  the 
proeeedlnga  are  conunenced,  and  It  is  only 
ttotn  Its  Jodgmeat  that  an  appeal  can  be 
pnaecnted.  The  Tlews  above  ezpreraed  find 
partial  sapport,  at  least,  in  Denton  t.  Thomp- 
son. 186  lud.  446;  to  N.  B.  264,  and  Barber 
T.  Bankln,  1B4  Ind.  236,  66  N.  EL  226. 

There  having  been  a  final  judgment  hy  the 
board  ot  commissioners  oS  Noble  county, 
wh»eb7  one  or  more  of  the  matters  mention- 
ed In  section  5671.  Bums*  Rev.  St  1901,  was 
determined,  appellee  Taylor  was  authorized 
to  aH»eal,  and  the  matters  that  he  might 
presmt  on  appeal  were  not  limited  by  said 
section  to  the  matters  mentioned  In  the  tour 
snbdiylslons  ot  said  statute.  Trittipo  ▼. 
BeaTer,  ISO  Ind.  6B2,  68  N.  E.  1034.  It  Is, 
however,  a  rule  tbat  the  cases  In  this  state 
thoroughly  Niforce  In  appeals  by  reraon- 
strantB  In  drainage  and  highway  proceedings 
that,  with  tiie  exception  of  ot^ections  that 
go  to  the  jurisdiction  of  the  board  over  the 
nbJec^matte^,  such  remonstrants  cannot  pre- 
sent any  question  tbat  was  not  raised  in  tiie 
commlsslonerB*  court  Makeever  v.  Martin- 
dale.  166  Ind.  6B5.  00  N.  B.  S41;  Trittipo  v. 
Beavor.  supra;  Forsytii  v.  Wilcox,  148  Ind. 
144,  41  N.  B.  871;  Steel  v.  Bmpaon.  142  Ind. 
897,  41  N.  B.  822;  Indlanapolla.  etc,  B.  Oo. 
V.  Hood,  180  Ind.  604,  80  N.  a.  705:  Bndd 
V.  Beidelbach,  128  Ind.  145.  27  N.  B.  349; 
Metty  V.  Marah,  124  Ind.  18.  28  N.  B.  702; 
WellB  V.  Rhodes,  114  Ind.  46T,  16  N.  B.  880; 
Waablngton,  etc..  Go.  r.  Lay,  103  tnd.  48; 
2  N.  B.  222;  Vonythe  v.  Kreoter,  100  Ind. 
27;  Breltwelser  v.  Fuhrman.  88  Ind.  28; 
Oreot  Bmott  86  Ind.  53;  Tnrley  v.  Old- 
batn,  68  Ind.  114;  Bowie  v.  Gosna:,  96  Ind. 
276;  Ftsher  r.  Hdbbs,  42  Ind.  276;  Grossly 
T.  OfBrlen.  24  Ind.  826,  87  Am.  Dec.  829; 
Wilson  V.  Whltsel,  24  Ind.  806;  Daggy  v. 
Goats,  19  Ind.  269.  In  Metty  v.  Ifarab,  supra. 
It  was  said:  **We  are  of  the  opinion  that 
It  mm  fba  Intention  of  the  Legislature  that 
all  grievances  growing  out  of  tiie  establish- 
ment and  construction  of  a  ditch  like  this 
shoidd  be  presented  to  the  board  of  com- 
mlasloDers.  and  settied  in  that  tribunal,  whore 
tii^  eonld  be  settled  cheaply."  Many  of  the 
ineatlona  sought  to  be  presented  by  remon- 
strant Taylor  related  to  matters  that  might 
have  been  [voperly  adjusted  by  referring  the 
proceeding  to  reviewers,  and  It  must  be  held 
that  all  questions  that  reviewoa  might  have 
passed  on  van  impliedly  waived  by  his  re- 
linquishment of  the  right  to  have  reviewers 
appointed,  since  It  led,  as  tiie  record  a£Brma- 
tively  ahow^  to  the  mnisslon  of  the  board  to 
take  tbat  statutory  step. 

We  now  take  up.  the  question  as  to  the 
Jurtedictlon  of  the  board  of  commissioners 
over  tbe  particular  subject-matter,  as  that 
was  not  an  Inquiry  to  refer  to  reviewers.  A 
wrong  decision  by  tbe  board  in  determining 
as  to  its  Jurisdiction  would  not  oust  Its  au- 
thority in,  the  premises^  but  ss  tbe  matter 
reached  the  drcutt  court  by  appeal,  it  ia 


evident  ttiat  we  are  not  here  to  be -embar- 
rassed by  a  consideration  of  tbe  consequen- 
ces,  when  the  question  is  raised  collaterally, 
of  the  exercise  of  jurisdiction  by  a  tribunal 
duly  caUed  on  to  inquire  of  its  authority  to 
proceed.  TJndc^r  section  5665,  Bums*  Rev.  St 
1901,  the  board  of  commissioners  is  author- 
ised in  certain  drcumstances  **to  cause  to  be 
constructed  *  ,*  *  any  ditch,  dmln  or 
watw  course*'  within  the  county.  Section 
0666  of  said  statutes  provides  that  the  view- 
ers "shall  cause  stakes  or  monuments  to  be 
set  along  said  line,  numbered  progressively, 
down  stream,  at  each  hundred  feet"  and  they 
are  required  to  "give  tbe  depth  of  cut  width 
of  bottom  and  width  of  top  at  the  source  and 
outlet  And  at  each  one  hundred  feet  stake 
or  numument  of  said  diteh,  drain  or  water 
course."  Section  6688  of  the  statutes  pro- 
vides that  "this  act  shall  be  liberally  con- 
strued to  promote  the  drainage  and  rectama- 
tton  of  wet  or  overflowed  lands."  The  cir- 
cuit court  drainage  act  of  April  8,  1891,  pro- 
vided that  tbe  drainage  commissioners  "may 
determine  that  tiie  metliod  of  drainage  shall 
be  by  removing  obstrnctions  from  a  natural 
,wat^  conne;  by  deepening,  winning, 
strai^tenlng  or  changing  its  natural  chan- 
nel" Section  4275,  Bev.  St  1881.  This  pro- 
vision Is  also  found  in  the  drcnit  court  drain- 
age act  of  1886.  Section  5624,  Bums'  Rev. 
Bt  1901.  The  act  of  March  7,  1891  (section 
5690  et  seq..  Burntf*  Bev.  St  1901),  expressly 
authorises  the  lowering  of  any  lake,  but  this 
proceeding  does  not  confwm  to  said  act  and 
therefore  is  not  governed  1^  It  In  the  case 
of  Baltimore,  eta,  R.  Oo.  v.  Ketrlng,  122  Ind. 
8,  28  N.  B.  527,  which  was  a  drainage  pro- 
ceedtog  commenced  under  the  drcnit  court 
act  of  1881,  ft  was  said:  "A  majority  of  the 
court  have  rMched  the  condnslon  that  the 
subject-matter  tovolved  in  this  inroceeding 
does  not  fall  within  the  purview  and  scnpe  of 
said  acto  of  the  Leglslatore;  that  tbe  Legls- 
latore^  In  tbe  passage  of  said  acts,  did  not 
intend  to  provide  a  system  of  drainage  for 
tile  fresh-water  lakes  of  the  state;  that  the 
statutes  apply,  and  were  only  intended  to 
apply,  to  wet  and  manhy  lands,  swamps, 
pmds,  and  the  like;  and  therefore  that  tbe 
circuit  court  of  Koednsko  county  had  no 
jurlsdictton,  and  erred  In  overruling  the  mo- 
tion in  arrest  of  Judgment"  From  the  case 
of  Goodrich  V.  Stanghind,  155  Ind.  279,  68 
N.  B.  148,  which  arose  under  the  circuit  court 
drainage  act  of  1885,  we  take  the  following: 
"Tbe  petition  did  not  ask  for  tbe  drainage 
of  any  lake.  The  Hne  of  <hralnage  passed 
through  se^ral  small  bodies  of  water  de- 
scribed as  lakes,  and,  as  they  were  natural 
water  basins  or  water  courses  on  the  route 
proposed,  It  was  lawful  to  drain  ttie  lands 
above  Into  and  through  them.  Mitchell  v. 
Bain,  142  Ind.  604,  42  N.  E.  230.  dtlng  Heb 
ron,  etc.,  Co.  v.  Harvey.  90  Ind.  182,  46  Am. 
Bep.  199;  Munkres  v.  Kansas  Gity,  etc,  R. 
Co..  72  Mo.  514.  Ev«i  If  the  drainage  of  one 
w  more  small  lakes  and  the  redamaUon  of 
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the  land  covered  bj  tbem  wai  Intended,  we 
are  not  prepared  to  lay  tbat  this  drcnni: 
stance  woald  vitiate  the  proceedlngB,  or  de- 
prive the  oonrt  of  jurisdiction  otct  their  sub- 
ject-matter." The  effect  of  thla  decision  la 
tbat  a  unall  lake  or  water  basin  mar  he  a 
water  course,  and,  if  It  la  sncb,  it  may  prop- 
erly be  used  as  a  part  of  a  system  of  public 
drainage  under  the  express  provision  at  the 
circuit  court  act  Other  decisions  in  this 
state  show  that  it  is  not  competent  to  wrest 
drainage  statutes  from  the  purview  of  their 
enactment  Scruggs  Reese,  128  Ind.  399. 
27  K.  EL  748;  Ro^  v.  EvansvUle,  etc.,  B. 
Co.,  100  Ind.  602.  67  N.  E.  446.  The  pro- 
vision of  the  drainage  act  of  April  21,  1881, 
relative  to  the  construction  of  a  ditch,  dralOt 
or  water  course,  the  direction  of  said  act 
that  it  la  to  be  liberally  construed  to  promote 
the  drainage  of  wet  or  overflowed  lands,  and 
the  provlfllons  concerning  the  location-  of 
stakes  at  each  100  feet  along  the  route,  and 
the  recording  of  the  depth  of  cut  at  such 
points,  Indicates  that  it  was  not  intended  to 
authorize  tmder  such  act  tiie  drainage  of 
wliat  may  properly  he  termed  a  lake,  of  any 
consld^ble  depth  and  slse^  bi  contradistinc- 
tion to  wet  or  overflowed  land.  A  consider-' 
atlon  of  the  cognate  statutes  we  have  men- 
tioned, which  contain  broader  grante  of  pow- 
er, end  the  course  of  adjndlcaticm  by  this 
court,  tend  to  enforce  tJila  conclnsloo.  In 
view  of  the  legislative  provlsloa  that  the  act 
under  consideration  is  to  be  liberally  con- 
stToed  to  promote  the  drainage  and  reclama- 
tion of  wet  or  overflowed  lands, '  we  think 
that  Hba  Kdstence  of  comparatively  small 
and  shallow  water  basins  on  a  selected 
course  oi  drainage  will  not  prevent  the  es- 
tablisbm^it  of  a  drain  along  such  coune  un- 
der said  act  It  Is  not  jnrlsdicttonal  that  a 
stake  should  be  drlvra'  at  every  station,  that 
the  d^h  of  cut  at  such  polnte  slumld  be  In- 
dicated in  every  instenoe,  or  that  there 
should  be  excavation  along  the  entire  line 
of  dminage.  Matters  of  this  character  are 
referred  to  In  the  act.  in  the  course  of  giving 
directton  for  the  laying  out  and  performing 
of  the  work.  Minor  d^iartnres  from  these 
requirements,  made  necessary  by  the  to- 
pography of  the  country  along  which  the 
line  of  drainage  Is  laid,  are  to  be  disregard- 
ed, and  we  have  only  referred  to  such  mat- 
ters as  evidences  leading  to  a  comprehension 
of  the  general  framework  of  the  act 

The  above  observations  on  the  extent  of 
the  power  under  said  act  are  somewhat  gen- 
eral, there  being  wanting  a  conowto  case  on 
which  the  court  can  pass.  As  pointed  out, 
there  was  nothing  in  the  petition  or  the  re- 
port of  the  viewers  showing  any  facta  which 
necessarily  ousted  the  board  of  ite  jurisdic- 
tion. This  stetement  applies  both  to  the  mat- 
ter of  lakes  and  the  miUdam. 

Where  the  authority  of  a  board  of  com- 
mlsddners  Is  invoked  a  petition  which 
does  not  necessarily  disclose  that  the  pro- 
rfiofllng  la  without  tbe  scope  of  the  board's 


jurisdiction  of  a  general  Bubject-natter,  and 
the  board  causes  notice  to  be  given  to  ac- 
quire Jurisdiction  over  adversary  parties, 
and  undertakes  to  enter  a  judgment,  we 
think  that  upon  appeal  the  burden  is  upon 
tbe  party  who  objecte  to  the  Jurisdiction  of 
the  board  over  the  subject-matter  to  sbow  a 
want  of  such  Jurisdiction,  and  that  he  can- 
not rely  upon  a  record  tbat  merely  soggeste 
the  possibility  tbat  tbe  board  was  without 
authority  in  the  premlKS.  See  Gold  v,  Pitts- 
burgh, ete.,  R.  Co..  US  Ind.  232,  B3  N.  E. 
285.  If  it  were  granted  that  the  board  of 
commissioners  erred  In  overruling  the  ob- 
jections made  to  its  jurisdiction.  Instead  of 
hearing  evidence  relative  to  the  nature  of 
the  proposed  drain.  It  would  not  follow  tbat 
tbe  board  thereafter  proceeded  without  juris- 
diction,  and  Ite  judgment  on  appeal  was  as 
bnpervloua  to  the  assault  of  a  motion  that 
was  unsupported  by  evidence  as  It  would 
have  been  on  collatoral  atta^ 

Appellanto  have  assigned  as  error  the  over- 
ruling of  their  motion,  rendered  In  the  cir- 
cuit conr^  to  disregard  the  remonstrance 
and  establish  the  dlteh.  As  before  stated, 
this  motion  assigned  as  a  ground  for  such 
actimi  that  said  remonstrant^s  waiver  of  the 
right  to  bave  reviewers  appointed  left  him 
without  any  standing  to  object  to  the  pro- 
ceeding. It  was  not  competent  for  revlewen 
to  pass  on  tiie  jurisdiction  of  the  board,  and 
therefore  his  objections  to  the  Jurisdiction, 
whether  suffldentiy  presented  or  otherwise, 
still  remained.  If  such  objections  wer^  iu- 
sufflclent  on  their  face,  the  court  might  hare 
disregarded  th«n.  but  error  cannot  be  predi- 
cated on  tile  overruling  tt  a  motion  tbat  as- 
signs an  Insufficient  ground  therefor.  Ap- 
pellant should  have  raised  an  Issue  of  law  on 
said  objections  bad  be  desired  to  question 
their  validity. 

The  judgment  of  tbe  Noble  circuit  court 
dismissing  the  petition  and  the  report  of  the 
viewers  and  adjudging  costa  against  tbe  po- 
titloners  Is  reversed. 


asL  ino. 

lOWB  et  aL     I4AWRENOBBUBO  BOLLBB 
MILLS  GO.  et  oL 

(Supreme  Court  of  IndlaDB.    Dec.  10.  IQOS.) 

MUNICIPAL  CORPORATIONS  —  STREBTS— VACA- 
TION—POWER  OF  COUNCIL— EFFECT  OF  OB- 
JECTION BY  PROPBRTT  OWNERS— COLLAT- 
ERAL ATTACK. 

1.  Barns'  Bev.  St  1901.  |<8e48,  proTldes  that. 
If  any  property  owner  immediately  on  the  line 

of  a  street  or  part  thereof  sought  to  be  vacated 
Bhall  object  to  such  vacatioD,  the  commlssiouera 
shall  report  such  (act  to  tbe  common  council; 
sectiOD  3G19  directs  the  commlsslooers  to  report 
to  tbe  coQDcll  the  names  of  property  ownera  ob- 
jecting, and  the  nature  of  their  interest  therein; 
and  section  3650  declares  that  the  council  sball 
have  no  power  to  order  the  vocation  "when  ob- 
jected to  by  'the  property  owners  adjacent 
thereto."  Held,  that  the  council  co'ild  not  re- 
duce the  width  of  a  street  by  vacating  a  part 
of  It  on  one  side,  when  the  owners  of  proper^ 
abnttiog  OD  the  oppoaite  side  of  the  street  ob- 
ject thereto. 
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2.  An  order  of  a  city  council  vacatinK  a  part 
of  a  street  in  spite  of  the  objections  of  adja- 
ceat  property  owners  is  void,  and  is  open  to  col- 
lateral attack  hj  injunction. 

Appeal  from  Clrcalt  Conr^  Dearborn  Coun- 
tr;  SL  G.  Blelby,  Judse. 

Action  by  IU>ger  W.  Lowe  and  others 
against  the  Lawrencebmiff  Roller  Mills  Com- 
pany and  others.  From  a  Jndgment  for  de- 
fendants rendered  on  sustaining  a  demnrr^ 
to  the  complaint,  plaintiffs  appeal.  Reversed. 

W.  H.  Bainbridge  and  McMullen  &  Mc- 
Uullen,  for  appellants.  Roberts  &  Johnston 
and  W.  M.  Hanck,  for  appellees. 

JORDAN,  J.  This  action  was  commenced 
and  prosecQted  by  appellants  in  the  lower 
court  to  enjoin  the  dty  of  Lawrencebnrg  and 
its  codefendants  from  can-ylng  Into  force  and 
effect  an  ordinance  or  order  of  the  common 
conncU  vacating  a  part  of  a  public  street  of 
said  dty.  A  demurrer  for  want  of  facts'was 
anstained  to  the  complaint,  and  judgment  was 
rend^^d  against  appellants  on  demurrer,  and 
from  this  judgment  they  appeal.  The  validity 
of  an  ordinance  being  In  qoertlon,  the  appeal 
Is  properly  in  this  court. 

The  facts  disclosed  by  the  complaint,  brief- 
ly stated,  are  as  follows:   The  dty  of  Law- 
rencebnrg, In  Dearborn  county,  Ind.,  is  duly 
organized  and  Is  acting  mider  the  general 
laws  of  this  state  relative  to  the  Incorporation 
or  organization  of  cities.  On  January  23, 1902, 
appellees  the  Lawrenceburg  Roller  Mills  Com- 
pany,  the  Lawrencebnrg  Elevator  Storage 
Company,  and  George  M.  Roberta  duly  peti- 
tioned the  common  council  of  said  dty  to  va- 
cate that  part  of  High  street  lying  between 
Maple  street  and  a  line  dividing  lots  21  and 
22.    The  strip  or  part  which  the  petitioners 
desired  to  have  vacated  was  particularly  de- 
scribed in  their  petition.  The  matter  was  duly 
referred  by  the  common  council  to  the  dty 
commissioners  for  action  and  report  thereon. 
Appellants  at  the  proper  time  appeared  before 
said  commissioner,  and  presented  their  writ- 
ten remonstrance  and  objections  to  the  pro- 
posed vacation.  The  commissioners,  after  con- 
aldering  the  matter  in  question,  made  their  re- 
port to  the  conndl,  whereby  they  recommend- 
ed tbat  the  prayer  of  the  petition  be  granted. 
Id  their  said  report  they  stated,  among  other 
things,  tbat  appellees  objected  to  the  proposed 
vacation:  that  tbey,  as  shown,  were  the  own- 
ers of  parts  of  lots  53  and  54  in  said  city, 
which  lots  or  real  estate  fronted  on  said  High 
street,  but  were  more  than  62  feet  distant 
from  tbat  part  thereof  which  was  sought  to 
be  vacated.    They  further  reported  that  ap- 
pellants* property  was  not  adjacent  to  that 
port  of  the  street  proposed  to  be  vacated.  At 
the  proper  time  appellants  appeared  before  the 
common  council,  and  renewed  and  urged  their 
obJectionB,  but  the  conndl  disregarded  the 
same,  and  by  ordinance  or  resolution  adopted 
the  report  of  the' commission's,  and  ordered 
tbat  the  part  of  the  street  In  question  be  va- 
cated.  tdOB  6S  and  04  were  owned  by  appel- 


lants at  the  time  the  proceedings  to  vacate 
were  instttnted,  and  they  continued  to  be  the 
owners  thereof  up  to  the  time  this  action  was 
commenced.  High  street  Is  shown  to  be  64 
feet  and  4  inches  wide,  and  the  above  lots 
abut  thereon.  The  strip  or  part  of  the  street 
in  qnestlon  sought  to  be  vacated  lies  and  ex- 
tends along  the  side  of  the  street  Immediately 
opposite  to  the  aide  on  which  these  lots  ^nt 
or  abut  The  proceedings  to  vacate  were  had 
under  the  provisions  of  an  act  of  the  Legisla- 
ture passed  at  the  special  session  of  1875  (Acts 
Sp.  Sess.  1875.  p.  17).  Sections  18  and  21  of 
the  original  act  were^  amended  in  1885,  and 
section  19  was  amended  in  1805.  These  three 
sections,  as  amended,  are  embraced  In  sections 
3647,  3648,  3650,  Bums'  Rev.  St  1901.  Sec- 
tion 3648,  as  amended,  provides,  as  It  did  orig- 
inally, that,  "In  case  any  property  owner  im- 
mediately upon  the  line  of  said  street  •  ♦  • 
or  part  thereof  sought  to  be  vacated  who  Is 
directly  interested  therein  shall  object  to  such 
vacation,  the  dty  commissioners  shall  report 
such  fact  to  the  common  cpuncil."  Section 
364d.  Bums'  Rev.  St  1901  (being  section  20 
of  the  original  act),  provides  that  the  dty  com- 
missioners shall  report  In  writing  to  the  com- 
mon council  within  the  time  therein  pre- 
scribed, stating  In  their  report,  Inter  alia,  "the 
names  of  property  owners  or  persons  who 
may  object  to  the  vacation  of  such  street, 
*  *  *  and  the  nature  of  their  Interest 
therdn."  Section  36G0,  as  amended,  provides 
that  the  common  coundl,  within  the  time 
therein  prescribed,  shall  either  refer  the  report 
back  to  the  commissioners  or  accept  or  reject 
It  It  Is  expressly  declared  In  this  sedlon  that 
"the  common  conndl  shall  have  no  power  to 
order  such  vacation  when  objected  to  by  prop- 
erty owners  adjacent  thereto/*  Under  this 
section  as  it  existed  previous  to  the  amend- 
ment thereof  In  1885.  It  was  provided  "that 
the  common  coundl  shall  have  no  power  to  or- 
der such  vacation  when  objected  to  by  prop- 
erty owners  adjacent  thereto,  or  by  those  hav- 
ing a  direct  or  substantial  interest  therein." 
This  latter  clause,  viz.,  "by  those  having  a  di- 
rect or  substantial  Interest  therein,"  was  elim- 
inated from  the  section  by  the  amendatory  act 
of  1885. 

In  the  case  of  House  t.  The  City  of  Greens- 
burg,  93  Ind.  533,  this  court  in  construing  the 
'section  as  It  existed  previous  to  the  amend- 
ment of  1885,  held  that  the  provision  In  sec- 
tion 21  of  the  original  act  which  declared  that 
the  "common  council  shall  have  no  power  to 
order  such  vacation  when  objected  to  by  prop- 
aty  owners  adjacent  thereto  or  by  those  hav- 
ing a  direct  or  substantial  interest  therein," 
must  he  construed  along  with  the  provision  In 
section  19,  which  provided  that,  "in  case  any 
property  owner  Immediately  upon  the  line  of 
said  street  •  •  •  who  Is  directly  interest- 
ed therein  shall  object  to  such  vacation,  the 
city  commissioners  shall  report  such  facts  to 
the  common  council,"  which  the  court  in 
that  case  said  was  for  the  guidance  of  the 
dty  commissioners  in  tnaprii^y  their  report  to 
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the  common  council,  and  further  held  therein 
that  any  property  owner  Immediately  upon 
the  line  of  the  street,  etc.,  who  was  directly 
Interested  therein,  was  competent  to  object 
to  the  proposed  vacation.  It  Is  not  essential 
that  we  determine  lo  this  appeal  whether  a 
propCTty  owner  Immediately  upon  the  line 
of  the  street,  and  who  has  a  direct  Interest 
therein,  may,  by  objecting  to  a  proposed  va- 
cation, absolutely  defeat  it  for  that  Is  not 
the  question  herein  involved.  By  the  amend- 
ment of  section  21  In  1885  (section  3C50,  su- 
pra), the  Legislature  baa  declared  that  the 
common  council  shall  ^ave  no  power  to  or- 
der the  proposed  vacation  over  the  objections 
of  an  owner  or  owners  of  property  adjacent 
thereto.  The  mere  fact  that  the  objector  is 
the  owner  of  such  property  alone  enables 
him  to  defeat  the  proposed  vacation  without 
assigning  or  establishing  any  other  reasons 
or  grounds  for  his  objections.  By  the  aver- 
ments of  appellants'  complaint,  and  also  by 
the  map  and  the  report  of  the  city  commis- 
sioners filed  In  the  proceedings  to  vacate,  all 
of  which  are  embodied  In  and  made  a  part 
of  the  complaint  herein.  It  Is  fully  disclosed 
that  appellants  are  the  owners  of  property 
adjacent  to  the  strip  or  part  of  High  street 
proposed  to  be  vacated  within  the  meaning 
of  the  statute.  The  word  "adjacent"  as  em- 
ployed in  section  36S0,  must,  in  compliance 
with  the  well-recognized  rule,  be  accorded  Its 
ordinary  and  popular  meaning.  Massey  v. 
Bunlap,  146  Ind.  350,  44  N.  E.  641,  and  au- 
thorities cited.  Webster's  International  Dic- 
tionary defines  the  word  "adjacent"  to  mean: 
"Lying  near,  close,  or  contiguous;  neighbor' 
Ing,  bordering  on,  as  a  field  adjacent  to  a 
highway.  Things  are  adjacent  when  they  lie 
close  to  each  other,  not  necessarily  in  actual 
contact;  as  adjacent  fields,  adjacent  vil- 
lages, etc."  In  Worcester's  Dictionary  It  Is 
said:  "What  Is  adjacent  may  be  separated 
by  the  Intervention  of  some  other  object; 
what  is  adjoining  must  touch  In  some  part, 
and  what  Is  contiguous  must  touch  one  side; 
an  adjacent  field,  a  neighboring  village; 
lands  may  be  adjacent  to  a  bouse  or  town," 
etc.  In  the  Century  Dictionary  the  word  "ad- 
jacent" Is  defined  to  mean:  "Lying  near, 
close  or  contiguous;  adjoining;  neighboring, 
as  a  fleid  adjacent  to  a  highway."  The  lots 
of  appelhints,  as  shown,  abut  upon  the  side 
of  High  street  Immediately  opposite  to  the 
part  thereof  vacated.  Counsel  fw  appellees 
insist  that  appellants  cannot,  under  the  cir- 
cumstances, be  considered  as  adjacent  own- 
ers to  that  part  of  the  street  vacated,  for  the 
reason  that  the  strip  in  question  did  not  em- 
brace the  entire  width  of  the  street  Because 
a  portion  thereof  Intervened  between  appel- 
lants* property  line  and  the  part  vacated,  It 
Is  contended  that  they  were  not  adjacent 
owners  within  the  meaning  of  the  statute, 
and  therefore  were  not  competent  objectors. 
There  co'tainly  is  no  force  or  merit  in  this 
view  of  the  case.  To  say  the  least  appel- 
tamti  had  the  right  to  demand  that  the  street 


in  controversy  be  maintained  to  Its  full  width 
in  front  of  their  property,  and  the  mere  fact 
that  only  a  part  on  the  side  opposite  to  their 
property  line  was  proposed  to  be  vacated  did 
not  render  them  incompetent  to  object  and 
thereby  deprive  the  council  of  all  power  to  ul- 
timately act  In  the  premises.-  The  power  con- 
ferred upon  the  council  by  the  statute  to  va- 
cate the  street  In  whole  or  In  part  was  upon 
the  express  condition  that  adjacent  property 
owners,  as  were  appellants,  did  not  object. 
Their  objections  served  to  wholly  oust  or  de- 
prive the  common  council  of  any  and  all 
power  to  vacate  the  part  of  the  street  pro- 
posed, and  Its  order,  therefore,  under  the 
circumstances,  was  absolutely  nnll  and  void, 
and  was  open  to  a  collateral  attack  by  injunc- 
tion. Spiegel  V.  Gansburg,  44  Ind.  418;  Da- 
vis V.  Fasig,  128  Ind.  271,  27  N.  E.  726;  Sims 
T.  City  of  Frankfort,  79  Ind.  446-455;  City 
of  Terre  Haute  v.  EvansvUle,  etc,  R.  Co.. 
140  tnd.  174,  46  N.  B.  n.  87  L.  B.  A.  lS9k  and 
cases  cited. 

The  court  erred  In  sustaining  the  demurrer 
to  the  complaint  and  the  Judgment  Is  there- 
fore reversed,  and  the  cause  remanded,  with 
Instructions  to  overrule  the  demurrer,  and  for 
further  proceedings  not  Incondstent  wltli  this 
opinion. 

062  Ind.  tt2> 

BROWN  et  at  V.  CENTRAL  BBRUUDBZ 
CO.* 

(Supreme  Oonrt  of  Indiana.   Dee,  9.  1908.) 

MUNICIPAL  CORPORATIONS— LOCAL  IllPROVB> 
MENTS  —  JURISDICTION  OP  COUNCIL  -  STAT- 
UTBS-FRONT-FOOT  RULE  —  DBTBRMINATION 
OF  B8NSFITA~ATT0RNBT'S  FSB. 

1.  Bums'  Rev.  St.  1804,  §  4292,  provides  that 
the  common  conncil  of  a  city,  with  the  concur- 
rence  of  two-thirds  of  the  members  thereof,  may 
order  certain  specified  ImprovementB  of  streets, 
field,  that  where  a  resolution  for  an  Improve- 
ment was  not  made  by  a  two-thirds  vote,  but 
the  requisite  vote  was  obtained  on  motion  to 
enter  into  the  contract,  and  the  assessment  for 
the  improvement  was  confirmed,  the  assessment 
was  not  open  to  collateral  attack  In  a  auit 
against  a  property  owner  for  the  foreclosure  of 
a  lien  based  on  the  assesameot 

2.  The  fact  that  a  resolotion  of  a  city  coun- 
cil for  the  making  of  a  public  improvement  sub- 
mitted a  proposition  to  improve  on  the  basis 
ot  charging  tlie  property  owner  according  to  the 
front-foot  rule  did  not  show  the  assessment 
made  arbitrarily,  inasmuch  as  It  was  for  the 
property  owners  to  convince  the  council  of  its 
right  and  duty  to  apportion  the  cost  on  the  basis 
of  benefits. 

3.  Though  a  city  council,  on  the  final  hearing^ 
as  to  benefit!  from  a  street  Improvement,  er- 
roneously regards  itself  as  bound  by  the  front- 
foot  rule,  such  fact  does  not  render  the  pro- 
ceedings open  to  collateral  attack. 

4.  The  fact  that  a  city  council  confirmed  the 
report  of  the  engineer  on  a  proposed  improve- 
ment on  the  same  evening  that  a  special  com- 
mittee met  pursuant  to  notice,  to  afford  a  hear- 
ing to  property  owners,  could  not  l>e  snid  to 
have  prevented  a  hearing  before  the  council,  in- 
asmuch aa  the  property  owners  had  a  ri|>ht  to 
go  before  the  council  and  demand  a  hearing, 
or,  if  necessary,  compel  one. 

5.  The  provision  of  the  statnte  providinc  for 

See  Huaiclpal  Corporation^  vol.  H,  Ceat.  Sis. 
'Bebearing  denied. 
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Um  anowance  of  an  attorney's  tee  on  fore- 
closure of  a  Uea  baaed  on  an  assessmeot  for  a 
pnblic  improvement  is  not  anconatitatiooaL  bat 
ralid.  as  the  imposition  of  a  penalty  for  delay 
oC  tba  property  owner  to  diacnarge  hia  obliga- 
tion, BO  aa  to  render  a  snlt  necessary. 

Appeal  from  Clrcolt  Court,  Csw  Oounty; 
D.  H.  Cbase,  Judge. 

Suit  by  the  Central  Bermades  Company 
against  Lizzie  W.  Brown  and  another.  From 
a  decree  In  favor  of  plaintiff,  defendant*  ap- 
peaL  Affirmed. 

Ov  BL  Roas,  for  appellants.  Klstler  &  Klst- 
lo-  and  UcConnell,  Jenklnei,  Jenlclnea  A 
Stoart,  for  appellee. 

GItiLBTT,  C.  J.  TUB  action  was  Ivcmgbt 
by  appellee  to  foreeloae  a  lien  against  tbe  prop- 
erty of  appellant  Lime  W.  Brown,  baaed  on 
«  iwoceedlng  tot  the  ImproTement  of  a  Btteet 
had  by  the  ciHnmon  council  of  tbe  titj  of 
Logansport  Appellants  dffinmred  to  the  cchu- 
plalntt  but  tbeir  demurrer  was  overruled. 
Issues  of  fact  were  afterwards  joined,  and 
thm  waa  a  trial,  whlda  resulted  In  a  find* 
Ing  In  ai)pellee'B  fsTor,  and  a  decree  of  fwe- 
eloauxe. 

It  appears  tnm  the  record  that  after  the 
cause  waa  put  at  issue,  and  befture  the  aul^ 
mission,  the  parties  filed  a  stipulation  in  the 
actSiHt  aa  follows  (omitting  the  caption  snd 
signature^:  "It  ts  stipulated  between  the  par- 
tlea  hereto  that  all  mattws  of  defense,  both 
legal  and  equitable,  shall  be  heard  under  the 
graeral  denlaL  It  is  likewise  stipulated  that 
aU  matters  Id  support  of  plalntifPs  cause  of 
action  and  In  avoidance  of  defendant's  de- 
fense, both  legal  and  eanltable,  shall  be  beard 
under  tbe  complaint  as  It  now  is."  This 
agreement  proceeds  on  the  theory  that  the 
complaint  may  be  defective,  and  the  par- 
ties, in  effect,  stipulate  that  It  may  be  aided 
upon  the  triaL  In  view  of  tiila,  we  regard 
ourselves  at  liberty  to  disregard  the  demurs 
rer,  and  examine  tbe  evidence,  In  determin* 
tag  whether  a  right  result  was  reached. 

It  Is  first  objected  by  counsel  for  appel- 
lants, on  the  question  as  to  the  suOHciency  of 
the  evidence,  that  the  proceeding  wta  void 
for  the  reason  that  the  record  of  tbe  com- 
mon council  afflrmatively  shows  that  the  res- 
olution of  that  body  ordering  the  improve- 
ment made  was  not  passed  by  a  vote  of  two- 
tUids  of  Its  members,  but  was  passed  by  a 
vote  of  six  yeas  to  four  nays.  Tbe  proceed- 
ing was  instituted  by  a  resolution  declaring 
the  necessity  of  making  the  Improvement  In 
accordance  with  the  profile,  details,  draw- 
ings, and  spedficatlona  on  file  In  the  oflAce  of 
the  city  clTll  engineer,  and  directli^c  the  clerk 
to  give  notice  of  tb^  passage  of  the  resolu- 
tion aa  required  by  law.  This  resolution  was 
passed  on  tbe  17tb  day  lof  August,  1898,  by 
the  vote  of  i^e  coundlmen.  Notice  of  the 
ndf^itlon  of  tbe  resolution  was  duly  publish- 
ed, and  oa  the  2]8t  day  of  Septembm*,  1808^ 
4  restrfntlon  purporting  to  order  the  improve- 
ment made,  and  to  direct  tbe  clerk  to  adver- 


tise for  bids,  was  Introduced,  witb  the  re- 
sult indicated  by  the  above-stated  objections. 
Treating  tbe  resolution  as  adopted,  the  clerk 
advertised  for  bids  for  the  completion  of  the 
work.  On  the  16tb  day  of  November.  1S08, 
a  committee  of  the  common  council  reported 
to  said  council  that  tbe  committee  bad  exam- 
•Ined  the  bids  for  doing  the  work,  and  that  It 
found  that  the  bid  of  the  Central  Bermudas 
Company  was  tbe  best  bid  therefor,  and  rec- 
ommended that  the  work  be  let  to  said  com- 
pany for  the  amouit  of  its  bid.  This  resolu- 
tion received  six  votes.  The  record  shows 
that  afterwards,  and  at  tbe  same  meeting, 
one  of  the  members  of  said  council  submit- 
ted what  purports  to  be  a  contract  between 
tbe  dty  and  aivellee  for  the  dol^  of  the 
work  by  the  latter,  duly  signed  by  it,  and 
also  a  bond  in  tbe  sum  of  VS,000  for  the  per- 
fwmnnce  of  tbe  ctmtract  tendered,  which 
bond  purported  to  be  signed  by  appellee  and 
a  surety.  The  record  of  the  common  conn^ 
cU  then  shows  the  following  entry:  *'In  cm- 
nectlon  with  tiie  above,  Mr.  Palmer  submit- 
ted the  following  resc^utlon.  approving  con- 
tract and  bond:  *Be  It  resolved  by  the  com- 
mon council  of  the  city  of  Logansport,  In- 
diana, that  the  contract  and  bond  of  the 
Central  Bermudas  Company,  of  Indianapolis, 
Indiana,  contractor  for  Ibe  invlng  with  as- 
phalt and  the  paving  with  oemrat  the  road- 
way on  Market  street  between  tbe  east  side 
of  Second  street  and  the  east  side  of  Sel 
River  Bridge,  as  read,  be.  and  the  same  are 
hereby,  approved  and  adopted,  and  ordered 
placed  on  record,  by  the  following  vote.'" 
Eight  yeas  and  two  nays  are  recorded  upon 
this  resolution.  F<dlowlng  this,  and  as  a 
part  of  the  proceedings  of  said  meeting,  the 
record  shows  that  the  coundlmen  above  m&i- 
tloned  submitted  appellee's  written  request 
for  an  extension  of  time  for  the  completion 
of  what  said  writing  terma  "our  Market 
street  contract,  from  SecMid  street  to  Eel 
river,"  until  September  20, 1880.  It  was  mov- 
ed that  tbe  requMt  be  granted,  and  this  mo- 
tion received  nine  votes,  no  coundlman  votr 
ing  in  the  negative.  From  tbls  point  It  may 
be  said  that  the  record  of  the  common  coun- 
cil concerning  said  proceeding  Is  regular  on 
Ita  face,  and  that  It  culminated  In  lUie  act  of 
the  council,  after  due  notice  by  publication 
In  a  newspaper.  In  an  order  oonflrmlug  the 
assessments  which  the  dty  dvll  engineer 
had  reported.  At  the  time  of  said  proceed- 
ing the  dty  of  Logansput  had  10  coundl- 
men. .  It  is  further  shown  by  the  evidence 
that  at  such  time  appellants  were  husbam^ 
and  wife,  and  that  appellant  Llszle  W 
Brown  was  the  owner  of  the  real  estate 
against  which  appellee  was  seeking  to  fwe- 
dose. 

As  there  was  no  petition  filed  for  the  im- 
IHovement  of  said  street,  we  look  to  section 
4292,  Bums'  Rev.  St  1804,  to  ascertain  the 
authority  of  the  common  coundl  In  the  ab- 
sence of  a  petition.  That  section  provides 
that  "the  common  council  of  such  dty,  or  tbe 
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boarH  of  traittees  of  encb  town,  with  tlie  con- 
correDce  of  two-fbtrdB,  of  tbe  membeni  tliere* 
of,  may  ordo-  or  cause  any  or  all  of  the  Im- 
proTementB  mentioned  In  tbe  first  aectlOQ  of 
tblB  act,  and  repalia  of  any  kinds  ot  streets 
and  all^s  to  be  made  in  like  manner,  wltb- 
ont  such  petition,  and  titber  charge  and 
cause  4Qy  or  all  of  the  ezpeues  thereof  tO' 
be  assessed  and  collected,  as  hereinafter  pro- 
Tided,  when  petition  is  made,  or  If  It  Is  deem- 
ed Just  and  right  by  the  common  council  of 
snch  city  or  the  board  of  trustees  of  such 
town  to  cause  snch  expenses,  or  any  part 
thereof,  to  be  psld  out  of  the  general  rev- 
enne  of  the  city  or  Incorporated  town."  It  Is 
Insisted  by  counsel  for  appellants  that  orders 
Ing  tbe  work  done  by  at  least  a  two-third 
Toto  was  an  essential  requlrem^it  to  the  In- 
Toklng  of  the  jurisdiction  of  the  tribunal  in 
the  particular  case.  On  the  otta»  hand, 
counsel  for  appellee  argue  that,  as  there  were 
snch  proceedings  In  the  particular  instance 
as  amounted  to  an  attempt  to  aerdse  Juris- 
diction, tbe  determination  of  the  common 
council  that  it  was  anthoi^ed  to  proceed 
amounted  to  an  act  of  jurtsdlction.  and  that 
its  decision  Is  conclnslTe  as  against  this  col- 
lateral attack.  As  the  grant  of  authority  to 
improve  streets  at  the  expense  of  the  adjoin- 
ing property  owners  IB  a  proTlslon  for  the  ex- 
ercise of  the  taxing  power,  It  seems  scarcely 
necessary  to  say  respecting  such  law  that 
each  provision  thereof  regarding  the  steps  to 
be  taken  which  it  can  properly  be  said  was 
intended  for  the  protection  of  the  property 
owner  was  made  to  be  obeyed  substantially 
as  enacted.  This  much  as  to  tbe  course  that 
tbe  common  council  ou^t  to  puisne.  On  the 
othw  hand,  the  fact  must  not  be  disregard- 
ed that,  under  the  law  of  this  state  respect* 
ing  the  improvement  of  city  streets  by  means 
of  local  assessments,  tlie  common  council  has 
been  created  a  tribunal,  and  vested  with  ex- 
clusive original  Jurisdiction  or  power  In  that 
behalf.  Jackson  Smith,  120  Ind.  S20,  22 
N.  O.  481;  Jones  t.  Cullen,  142  Ind.  835,  40 
N.  E.  124;  Cason  v.  City  of  Lebanon,  153 
Ind.  667,  55  N.  B.  76S.  It  Is  not  the  notice 
of  the  passage  of  the  declaratory  resolnllon 
which  ^ves  Jurisdiction  over  the  persons  of 
tbe  property  owners.  Quill  v.  City  of  In- 
dlanapoUs,  124  Ind.  292.  23  N.  B.  788,  7  L. 
B.  A.  681;  Barba  Asphalt  Paving  Co.  v. 
Bdgerton,  125  Ind.  456, 26  N.  BL  436;  Hughes 
V.  Parker,  148  Ind.  692.  48  N.  E.  248;  Pitts- 
burg, etc..  R.  Co.  T.  PIsb,  168  Ind.  525,  63 
N.  B.  464.  Not  until  tbe  final  notice,  when 
the  pnqierty  owners  have  been  brought  In, 
can  it  be  said  that  the  tribunal  acts  in  a 
quasi  Judicial  capad^.  Until  then  tbe  com- 
mon council  proceeds  in  the  exercise  of  a 
business  or  administrative  power.  Ross  v. 
Btacfcbonse,  114  Ind.  200, 16  N.  B.  501;  Town 
of  Greenwood  v.  State  ex  rel.  Lawson.  1S9 
Ind.  267.  64  N.  B.  840.  It  takes  the  prior 
steps  .by  virtue  of  Its  Jurisdiction  over  tbe 
subject-matter,  which  is  the  authority  to  act 
In  tbe  particular  class  of  matters  to  which 


the  one  In  question  belongs.  There  must;  of 
course,  be  a  particular  proceeding  pending, 
and  the  power  to  spread  the  assessment  up- 
on tbe  propoty  depends  iqmn  the  taking  ot 
each  step  which  may  properly  be  denomi- 
nated as  Jurisdictional. 

While  acting  within  the  confines  of  Its 
Jurisdiction,  tbe  errors  of  tbe  council  do  not 
afford  a  basis  for  a  collateral  attack,  but.  If 
the  proceeding  has  not  been  Inaugurated  by 
petition,  It  Is  Indispensable  to  the  making 
of  the  assessment  that  two-thirds  of  the 
members  of  tbe  council  should  ord«'  or  cause 
the  Improvement  to  be  made;  Lux  &  Tal- 
bott  Stone  Oc  v.  Donaldson  (at  this  term) 
68  N.  B.  1014.  See  Tan  Sickle  v.  Belknap. 
120  Ind.  668,  28  X.  B.  806.  It  Is  evident  that 
the  provision  referred  to  was  Intended  as  a 
limitation  npon  tlie  power  of  Ibe  connell. 
The  tribunal  in  question  Is  not  a  court,  and 
we  abould  hesitate  to  npply  to  it  tbe  extreme 
doctrine  on  collateral  attack  relative  to  In* 
tennedlate  steps  that  has  been  applied  to 
boards  of  county  commissioners  when  act- 
ing In  a  Judicial  capacity.  Within  limils, 
tbe  power  of  common  conncils  to  Judge  ot 
their  Jurisdiction  has  been  rect^lzed. 
Bvansrllle,  ete^*  R.  Co.  t.  City  of  BvansvlUfl^ 
15  Ind.  305;  Jackson  v.  Smith.  120  Ind.  520; 
22  N.  B.  431;  Bass  v.  City  of  Ft.  Wayne,  121 
Ind.  880, 23  N.  B.  259;  McEneney  v.  Town  of 
Sullivan,  125  Ind.  407,  26  N.  B.  6«0;  De  Puy 
V.  City  of  Wabash,  138  Ind.  836,  82  N.  B 
1016;  City  of  Camden  v.  Mnlford,  26  N.  J. 
Law,  49;  Kubn  Port  Townsend,  12  Wash. 
St  606,  41  Pac.  923,  29  L.  R.  A.  446.  60  Am. 
St  Rep.  911.  But  in  a  case  wbere  it  appears 
on  the  face  of  tbe  proceeding  of  such  a  tri- 
bunal  that  a  requirement  plainly  Jurisdiction- 
al has  been  In  no  wise  compiled  with,  tbe 
order  of  assessment  would  be  void,  as  there 
would  be  no  basis  on  which  an  adjudfcatloo 
could  rest  If  this  proceeding  can  be  up- 
held when  attacked  collaterally.  It  most  be 
on  the  ground  that  the  statute  has  been 
substantially  complied  wlQi.  and  that  Utere- 
foie  there  was  but  an  Irregularly  In  acquir- 
ing Jurisdiction.  In  Ross  r.  Stackbouae;  114 
Ind.  200,  16  N.  B.  601,  It  was  said:  "Where 
it  affirmatively  ai^ears  that  the  Jurlsdietitmal 
steps  have  been  taken,  upon  which  the  pow- 
er of  the  common  conndl  to  contract  depends, 
a  contractor  may  rely  upon  the  record,  even 
thouj^  the  Jurisdictional  tacta  may  appear 
imperfect  and  Irregular.  After  be  has  enter- 
ed upon  tbe  work,  and  expended  money  and 
labor  for  ttie  ben^t  of  the  property  owner, 
the  latter  will  not  be  permitted  to  Impair 
or  break  down  the  Jurisdiction  npon  which 
the  contractor  may  have  relied,  by  bringing 
forward  merely  incidental  matters,  or  by 
proof  of  extraneous  facts,  unless  fraud  or 
collusion  be  shown." 

To  make  tbe  proceeding  in  this  case  regu- 
lar, the  common  council  should,  by  a  rote 
of  at  least  two-thirds  of  Ite  members,  bare 
ordered  the  work  done  before  it  advertised 
for  bids,  but  we  dtf  not  think  that  the  omls^ 
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Bion  to  make  sach  order  at  tbat  particular  | 
time  affords  a  ground  for  collateral  attack.  ; 
Ab  tbe  councl)  was  acting  mlniaterlally  at 
tbe  time,  even  the  failure  of  the  former  reso- 
Intloti  did  not  necessarily  terminate  the  pro- 
ceeding, for  It  was  competent,  within  a  rea- 
BODable  time,  alnce  no  vested  rights  had  at- 
tached, to  reconsider  the  gaestlon.  Roes  T. 
Stackhouse,  supra;  Town  of  Greenwood  t. 
State  ex  rel.  Lawson,  supra.  The  requisite 
Tote  was  obtained  on  the  motion  to  enter 
Into  tbe  contract,  and  this,  It  seems  to  na, 
was,  In  substance,  an  ordering  or  causing  the 
work  to  be  done,  witbin  tbe  statute.  If  any 
third  penon  had  derired  to  bid  on  the  work, 
he  might  properly  have  made  bis  bid  condi* 
tional  upon  ttie  council  taking  the  Jurisdic- 
tional step.  With  such  a  record  as  the  oiw 
befwe  08,  iDTOlTlng  only  an  Irregularity  in 
tbe  acqnlrlng  of  Jurisdiction,  we  think  that  It 
va«  competent  for  tbe  common  council  to 
consider  as  to  It*  authority  when  the  proi>- 
erty  owners  were  before  it;  and,  as  It  coi^ 
firmed  tbe  assessment,  Its  order,  under  the 
dimimatances,  Is  lmi>erTloiis  to  collateral  at- 
tack. 

Tbe  mere  fact  tbat  tiie  declaratory  reso* 
Intloii  submitted  to  tbe  property  owners  a 
prc^KNBitlon  to  improve  on  the  basis  of  char- 
gliig  ttiem,  respectively,  with  the  cost  of  the 
ImproTement,  according  to  what  Is  termed 
the  "front-foot  rule,"  did  not  render  the  pro- 
ceeding Invalid.  When  appellants  bad  their 
opportunity  for  a  bearing.  It  was  for  them  to 
convince  the  coandl  of  its  right  and  duty  to 
apportion  the  cost  on  the  basis  of  t>eneflt8. 
To  sbow  that  tbe  assessment  was.  In  point 
of  fact,  made  according  to  frontage,  does 
not  Sbow  that  It  was  made  arbitrarily;  bnt 
If  ttM  council,  on  the  final  hearing,  misin- 
terpreted tbe  law,  and  regarded  itself  as  tied 
down  by  tbe  provisions  thereof  to  what  has 
been  termed  tbe  prima  facie  test  or  stand- 
ard, that  would  not  render  the  proceeding 
open  to  collateral  attack,  for,  having  Juris- 
diction, the  power  of  the  council  was  as 
ample  to  decide  wrong  as  to  decide  right. 
Wray  v.  Fry.  158  Ind.  92.  62  N.  B.  1004;  Hlb- 
ben  T.  Smith.  168  Ind.  206,  62  N.  B.  447; 
Jonea  t.  Oullen,  142  Ind.  386.  40  N.  E.  124. 
In  aoeh  a  case  as  this  It  will  be  presumed 
tbat  the  lot  was  benefited  to  tbe  extent  of 
tbe  assessment   Wray  t.  Fry,  supra. 

Tbat  the  council  confirmed  tbe  report  of 
tbe  engineer  on  the  same  evening  that  the 
apecial  committee  met,  pursuant  to  notice, 
to  afford  a  hearing  to  tbe  property  owners, 
cannot  be  said  to  have  prevented  a  hearing 
before  the  council.  Appellants  bad  a  right 
to  go  before  tbat  body  and  demand  a  hear- 
ing, and.  If  necessary,  invoke  the  power  of 
tbe  courts  to  secure  tbe  right  HIbben  v. 
Bmlfbt  aupra;  Sbank  t.  Smith,  157  Ind.  401, 
61  N.  B.  9S2.  86  L.  a.  A.  564.  It  does  not 
appear,  however,  tbat  appellants  even  sought 
tbe  opportunity  for  a  bearing. 

It  la  finally  objected  that  the  court  erred 
In  nt^uiBg  to  atrlke  ont  of  tbe  Judgment  an 


allowance  that  had  been  made  for  appellee's 
attorney's  fees.  It  Is  claimed  that  the  pro- 
vision of  the  statute  purporting  to  authorize 
such  allowance  Is  unconstltutiooaU  A  street 
assessment  la  laid  by  virtue  of.  the  power  of 
tbe  state  to  tax,  and  we  think  tbat  a  statute 
providing  for  the  allowance  of  an  attorney's 
fee  on  foreclosure  in  such  a  case  can  be  up- 
held on  tbe  ground  that  tbe  state  may  pn> 
vide  for  a  penalty  if  the  delay  of  the  prop- 
erty owner  to  discharge  such  an  obligation 
renders  it  necessary  to  commence  suit.  The 
enactment  upon  this  subject  may  be  com- 
pared to  tbe  provisions  of  statute  made  for 
the  benefit  of  pnr^aaera  at  tax  sales.  See 
Terre  Haute,  etc,  B.  Go.  Salmon  (Ind.  BiVw) 
07  N.  B.  91& 
Judgment  affirmed. 

(161  iDd.  486) 
BOWUN  V.  OOOHBAN  «t  aL 
(Supreme  Coort  of  Indiana.   Dec  8,  IWi.) 

mOHWATS— IHPROVBUBNT-CONSTITUTION- 
AUTT  OF  STATUTE— TITLE  OP  ACT.  - 

1.  Acts  10O3,  p.  265,  c  145.  empowering  the 
county  commissioners,  on  petition  signed  by  a 
majority  of  tbe  landfaolders  sbuttiag  on  a  road, 
to  miprove  the  same,  jvovldlng  for  tbe  making 
of  assessments  for  benefits,  reqalrioe  the  giving 
of  notice  to  all  persons  affected,  and  providing 
for  a  bearing  with  the  right  of  .appeal  to  the  cir- 
enit  court.  Is  not  In  violation  of  Const.  Bill  of 
Bights,  I  12,  declaring  tliat  every  man  for  in- 
jury done  him  in  his  property  shall  have  a 
remedy  by  due  course  of  law. 

2.  Acts  1003.  p.  265,  c.  146,  empowering 
county  commtssioiiers  to  macadamise  any  coun- 
ty or  state  road  on  petition  signed  by  a  ma- 
jority of  the  resident  landholders  of  toe  coun- 
ty whose  lands  abnt  on  the  road  proposed  to  be 
improved,  is  not  invalid  as  class  legialatlon  be- 
cause it  permits  a  majority  of  the  abutting  UQ.d- 
jowners  Initiate  the  proceedings  to  Improve 
the  road. 

8.  Acts  1903,  p.  265,  e.  146,  entitled  "An  act 
concerning  gravel  and  macadamised  roads."  the 
provisions  of  which  empower  tbe  county  board 
of  commissioners,  on  petitioo  signed  by  a  ma- 
jority of  the  landholders  abutting  on  a  road, 
to  improve  it  by  macadamising  the  same  or  oth- 
erwise, and  authorize  an  assessment  for  ben- 
efits, and  permit  the  persons  affected  by  the 
improvement  to  remonstrate  and  to  appeal  to 
the  circuit  court  is  not  in  conflict  with  Const 
art.  4,  {  19,  dedaring  that  every  act  shall  em- 
brace bnt  one  subject,  to  be  exprewed  in  the 
tiUa. 

Appeal  from  arcolt  Ooort,  TUibm  Connty; 
Jamee  F.  Blllott  Judge. 

Action  by  Melvln  I>.  Bowlin  against  James 
CJochran  and  others.  From  a  judgment  ren- 
dered on  sustaining  a  demurrer  to  the  com- 
plaint, pialntUt  apjieals.  Affirmed. 

J.  M.  Purvis  and  Gavin  ft  Davla,  tor  appel- 
lant Oglebay  ft  Oglebay  and  Glfford  ft  Glf- 
f  ord,  tW  appellees. 

JORDAN,  J.  Action  to  perpetually  enjoin 
appellees  from  constructing  a  c^talo  gravel 
road  in  Tipton  county,  and  to  enjoin  tbe  col- 
lection of  assessment  of  benefits  against  the 
real  estate  of  appellant  Tbe  demurrer  to 
the  complaint  was  snatained,  and  from  a 
judgment  thereon  this  appeal  la  prosecuted* 
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The  proceedtngs  before  the  board  of  com- 
mlsslonera  to  conBtmct  the  sravel  road  In 
controrersy  are  based  upon  an  act  of  the  Leg- 
lalatore  approved  March  9,  1908  (Acts  1903, 
p.  255.  c.  14&>.  Tbia  act  Is  entlUed  "An  act 
concerning  gravel  and  macadamized  roads." 
By  tbe  first  and  second  sections  thereof  the 
board  of  commiSBloners  of  any  county  In  this 
state,  upon  the  presentation  of  a  petition 
"signed  by  a  majority  of  the  resident  land- 
holders of  the  county  whose  lands  abut  npon 
the  particular  improvement,"  is  empowered 
"to  lay  out,  construct  or  improve  by  straight- 
ening, grading,  draining,  graveling  or  mac- 
adamizing any  state  or  county  road  or  any 
part  thereof  within  the*llmits  of  the  county.** 
Provisions  are  made  for  notice  by  publica- 
tloD  to  be  given  of  the  pendency  of  tiie  peti- 
tion, and  for  the  appoin|ment  of  viewers, 
etc.  The  viewers  are  authorized  to  assess 
benefits  upon  lands  benefited  by  the  improve- 
ment within  the  prescribed  taxing  district, 
and  are  required  to  make  tbelr  report  to  the 
board  of  commissioners.  The  statute  also 
provides  for  the  giving  of  notice  of  the  time 
and  place  when  and  where  a  bearing  before 
the  board  of  commissioners  will  be  had  upon 
the  report  of  the  viewers,  and  persons  affect- 
ed by  tbe  improvement  are  authorized  to 
remonstrate  for  reasons  or  grounds  designat- 
ed by  the  statute,  and  are  granted  the  right 
of  appeal  from  the  dedslon  of  the  board  to 
the  circuit  court 

It  Is  conceded  by  counsel  for  appellant 
that  if  the  validity  of  this  act  can  be  up- 
held, the  appeal  herein  cannot  be  maintained, 
as  all  of  the  proceedings  had  before  the  board 
of  commissioners  to  construct  the  gravel  road 
In  question  were  in  ail  things  regular.  But 
they  insist  that  this  statute  violates  the  Oon* 
stltutton  of  this  state  for  two  reasons:  (1) 
That  the  title  thereof  is  not  suflflclent,  be- 
cause It  does  not  fairly  express  the  subject 
of  tbe  legislation,  as  required  by  section  19, 
art.  4,  of  the  ConBtttution;  (2)  that  tbe  act 
provides  for  the  taking  of  private  property 
for  public  purposes  without  due  course  or 
process  of  law,  and  therefore  is  violative  of 
section  12  of  the  Bill  of  Rights.  We  will 
consider  these  objections  In  their  inverse  or- 
der. 

As  previously  said,  landowners  who  are 
afTected  by  the  contemplated  Improvement 
are  authorized  to  remonstrate  against  the  re- 
port of  the  viewers  for  the  following  causes: 
(1)  That  the  report  of  the  viewers  Is  not  ac- 
cording to  law;  {2)  that  the  lands  of  the 
party  remonstrating  are  not  benefited,  or  are 
assessed  too  high;  (3)  that  his  lands  are  dam- 
aged, and  that  the  damages  assessed  are  in- 
adequate; (4)  that  It  is  not  practicable  to 
construct  tbe  proposed  work  without  ex- 
ceeding tbe  aggregate  benefits;  (5)  that  the 
Improvement  will  not  be  of  public  utility  or 
convenience.  It  will  be  seen  that,  in  addi- 
tion to  a  bearing  before  tbe  board  of  commls- 
idoners  upon  the  report  of  the  viewers  and 
the  remonstrance  thereto^  tbe  right  of  appeal 


to  tbe  circuit  court  is  awarded  to  an  aggriev- 
ed remonstrator.  In  a  word,  it  may  be  said 
that  the  statute  provides  for  giving  proper 
notice  to  all  persons  affected  by  the  improve- 
ment and  further  accords  to  them  a  hearing 
before  the  Iraard  of  commissioners,  with  tbe 
right  of  appeal  to  the  circuit  court  Certain- 
ly, therefore,  the  law  may  be  said  to  be  far 
within  the  principle  of  due  course  of  law  as 
construed  by  the  higher  courts.  Cleveland, 
etc.,  Co.  V.  Backus.  133  Ind.  S13,  33  N. 
421,  18  L.  R,  A.  729;  Pittsburgh,  etc.,  R. 
Go.  V.  Backus,  133  Ind.  025,  33  N.  E.  432; 
same  case.  154  U.  S.  421,  14  Sup.  Ct  1114,  38 
L.  Ed.  1031;  Kizer  v.  Town  of  Winchester. 
141  Ind.  694,  40  N.  SL  2651 

It  Is  further  claimed  by  appellant  that,  be- 
cause tbe  act  In  question  permits  a  majority 
of  tbe  abutting  landowners  to  Initiate  or  put 
in  motion  before  the  board  of  commissioners 
the  proceedings  to  Improve  the  highway  or 
road,  It  therefore  must  be  considered  as  class 
legislation,  or  as  granting  privileges  to  Bueh 
landowners  which  are  denied  to  others  with- 
in the  taxing  district  Vbis  proposition  is 
wholly  without  merit  The  number  of  peti- 
tioners and  tbe  particular  dtua  of  their  prop- 
erty within  such  district  who  may  be  au- 
thorized to  initiate  the«proceedings  before  the 
board  in  such  .cases  are  matters  largely 
within  the  discretion  of  the  Legislature.  In 
regard  to  the  first  objections,  counsel  for  ap- 
pellant advance  the  argument  ttiat  the  title 
Is  not  auffident  to  advise  any  one  whether 
the  proposed  legislation  relates  to  roads  in 
esse  or  those  to  be  constructed  in  the  future. 
They  say.  Is  "the  act  one  concerning  the 
construction  of  gravel  and  macadamized 
roads,  or  is  It  one  concerning  the  repair  or 
vacation  of  such  roads"?  The  title  of  an  act 
la  not  required  to  be  an  index  to  the  legisla- 
tion thereby  proposed,  and,  although  the  title 
may  be  in  the  Imperfect  present  tense,  nev- 
ertheless tbe  provisions  of  the  act  may  refer 
to  the  future.  The  titie  in  question  may  be 
said  to  fairly  express  the  subject  of  tbe  leg- 
islation therein  proposed,  and  any  and  all 
members  of  tbe  Legislature  upon  hearing  the 
title  read  certainly  in  reason  might  infer 
that  the  legislation  contemplated  related  to 
the  future  consti*uctioo  of  gravel  and  macad- 
amized roads,  and  an  examination  of  tbe  first 
section  fully  reveals  that  fact  In  Lewis  v. 
Tbe  State,  148  Ind.  346,  47  N.  E.  67S,  we 
said:  "The  degree  of  particularity  with 
which  tbe  title  of  an  act  is  to  express  tbe 
subject  thereof  Is  not  defined  by  tbe  Consti- 
tution, and  rests  with  the  Legislature. 
Courts,  In  this  respect,  are  inclined  to  enter- 
tain and  adhere  to  a  liberal  rule,  and  will 
not  condemn  an  act  of  the  Legislature  for 
the  reason  alone  that  tbe  subject  thereof  is 
not  as  fully  expressed  as  it  otherwise  might 
have  been."  In  fact  It  may  be  said  that  th« 
sulflcioncy  of  this  title  Is  no  longer  an  open 
question  under  the  decisions  of  this  court. 
In  Wlsbmier  v.  Tbe  State,  97  Ind.  160,  tbe 
statute  therein  assailed  was  entitled  **Ajk  act 
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concemlns  drainage."  -Tlie  title  waa  held 
to  be  enfficlent  In  Heddericb  v.  The  State. 
101  Znd.  1  N.  B.  47«  51  Am.  Bep.  768.  the 
title  in  dispute  was  "An  act  ctmcernlng  pub- 
lic offeuaes  and  their  panlsilBient."  This  was 
held  to  coma  within  the  requirements  of  the 
Constltntlon,  and  was  snfllclentlT  compre- 
httnslTe  to  embrace  all  offenses  of  a  public 
uatore.  In  Baraett  t.  Harsbbarger,  lOS  Ind. 
410,  6  K.  n.  718.  the  contention  waa  that  the 
statute  entitled  "An  act  concerning  husband 
and  wUe"  was  not  suffldently  upressed  in 
the  title.  The  court,  by  Elliott,  J.,  In  that 
appeal  said:  "We  do  not  deem  It  neeeaaarr 
to  enlw  iqwn  a  discussion  of  this  ^eation. 
for  we  regard  It  aa.  concluidTelr  settied 
against  the  appellant"  Aa  to  the  auffldencr 
of  the  titles  of  Tariona  acts  of  the  Legisla- 
ture^ see  the  fttllowlng  cases;  Ifanle  Ooal 
Oo.  T.  Partenheimer,  155  Ind.  m  66  N.  BL 
761.  S7  N.  BL  71<^  and  cases  there  <dted;  State 
r.  Bailer,  167Ind.824«81N.  B.780^&8L.B. 
A.  4S6,  and  cases  tb»e  dted.  In  the  latter 
appeal  an  act  entitled  "An  act  eoncendng 
the  education  of  children,"  annwred  Uardi 
8,  1887  (AcU  1887.  p.  SM,  &  166),  was  in^ 
Tolred.  The  objection,  among  others,  was 
that  tb»  title  at  the  act  In  question  was  so 
vague  and  uncertain  aa  to  render  it  nugatory. 
This  eonrt,  In  considering  the  question  aa 
there  presented,  said:  **We  think  tbe.titie 
<tf  the  statoto  la  question  spedflc  enough  ts 
guard  against  tiie  erlla  intoided  to  be  pre- 
rented  by  the  Constitution.  It  suffldentiy 
indlcatas  'aolne  particuUr  branch  of  leglsla- 
tion  as  a  head  nsder  which  the  particular 
prorlBtons  of  the  act  might  reasonably  be 
looked  for.'  The  subject  of  the  act,  aa  ex- 
pressed to  the  titie.  Is  the  education  of  ddl- 
dren.'  la  ttiis  may  leas  spedflc  than  'dralnr 
age^  or  niighwaTa^r  In  Brli^  t.  BfcOul- 
longb,  27  Ind.  223,  this  court;  In  paasing  iv 
on  the  tiUe  of  the  stotute  therein  torolTed. 
among  other  things  said:  "The  words  *an 
act  concerning  blghwayi^  would  express  but 
a  aingle  subject,  and  yet  would  ccmstltnte  a 
comprehenslTe  titie,  under  which  almost  any 
desired  provision  relating  to  highways  might 
be  enacted." 

W«  conclude  that  fbe  statute  In  contro- 
Tersy  la  not  open  to  the  objections  urged 
against,  itt  validity,  and  the  Judgment  Is 
therefore  afilnned. 


an  inA.  mt 

STATE  ex  reL  STRAS8  v.  TANCET. 

(Sapreme  Conrt  of  Indiana.  Dec.  8,  1903.) 
QOO  WARRANTO-INFORMATION-SUPFICIENCT. 

1.  An  information  In  the  nature  of  a  quo  war- 
ranto to  oast  defendant  from  the  office  of  jus- 
tice of  the  peace,  which  avers  eabstantialty 
that  plaintiff  and  another  were  duiy  elected  and 
commissioned  as  justices  Id  a  certain  township, 
and  that  defendant,  who  was  not  elected,  ob- 
tained a  certiGcate  of  election  and  a  commis- 
sion, and  proceeded  to  perform  the  duties  of 
Justice  in  inch  township,  bat  wUch  fails  to 

T 1.       Qne  Vaznats),  vbL  41,  Cent.  Die  I  O. 


show  that  the  office  whidi  defendant  claims  and 
the  duties  of  which  he  performs  Is  the  office  to 
which  relator  is  entitled,  ia  insufficient. 

Appeal  from  Superior  Court,  Allen  County* 
O.  N.  HeatoD,  Judge. 

Proceeding  in  the  nature  of  a  quo  war- 
ranto by  the  state  on  the  relation  of  Emanuel 
Straes  against  Michael  Tancey.  From  a 
Judgment  for  defendant,  relator  appeala  Af- 
firmed. 

T.  W.  Wilson,  J.  B.  Harper,  and  Olds  & 
Dougbman,  for  appellant.  Breen  &  Morris, 
tor  appellee. 

ZK>WLINO,  J.  This  Is  a  moceedlng  to  the 
nature  of  quo  warranto  by  the  stete  on  the 
relation  of  Emanuel  Strasa  against  Michael 
Tancey  to  oust  the  latter  from  the  ofBce  of 
justice  of  the  peace  of  Wayne  township,  in 
Allen  county.  A  demurrer  to  the  Intormit- 
tion  was  sustatoed,  and,  the  plaintiff  refus- 
ing to  amend,  Judginent  waa  rendered  for  the 
d^endant  Error  is  aasigned  upon  this  ru^ 
ing. 

The  Information  stated,  to  snlntanee:  That 
the  relator  waa,  on  November  4,  1902,  and 
ever  slnoe  has  remained,  a  bona  fide  resident 
and  elector  of  Wayne  townahip,  Allen  coun- 
ty. Ind.,  and  eligible  to  the  office  of  Justice  of 
the  peue  of  said  township.  That  the  terms 
of  office  <tf  the  several  Justices  of  the  peace 
of  said  tomishlp  eqdred  November  10,  12. 
and  14. 1802.  That  hy  a  change  ot  the  statute 
llztog  the  nnmber  of  Justices  of  the  peace 
to  said  township  only  two  Justices  were  to 
be  elected  to  and  for  said  township  at  the 
general  election  held  on  November  4,^1802. 
That  at  said  election  the  said  relator,  one 
Benjamin  W.  Skelton,  the  defendant,  Michael 
Tancey,  and  one  Harry  F.  France  ven  can- 
didates for  said  office,  and  each  of  them  re- 
cdved  votes  tiierefor.  That  aaid  Skelton  re- 
ceived 4,648  votes,  tiie  relator,  Emanuel 
Straas,  received  4.M0  votes,  the  defendant, 
Michael  Tancey,  recelTed  4,143  votea,  and 
Hairy  F.  France  4,104  votes  at  said  dectlon 
for  Justice  of  the  peace  of  said  township,  and 
that  each  of  them  recdved  a  higher  number 
of  votea  therefor  than  any  other  person  foi 
whom  votes  wwe  cast  for  the  said  office. 
That  at  said  election  the  relator  and  said 
Skelton  each  received  a  higbet  number  of 
votes  for  said  office  than  did  either  the  said 
Tancey  or  the  said  France.  That  returns  of 
the  votes  so  cast  were  regularly  made  1^  the 
several  boards  of  election  of  said  township 
to  the  proper  officers  constitoting  the  can- 
vassing board.  That  said  board  canvassed 
tbe  said  votes,  and  declared  that  the  rolator 
and  the  said  Skelton  had  each  received  a 
higher  nnmber  of  votes  at  said  election  for 
the  office  of  Justice  of  the  peace  of  Wayne 
township  than  eithw  the  said  Tancey  or  the 
said  France,  who  were  the  other  candidates 
voted  for;  and  that  said  relator  and  said  Skel- 
ton wne  each  duly  elected  to  the  office  of 
Justice  of  the  peace  of  said  township.  That 
aald  board  of  canvasseES  issued  to  said 
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lator  and  said  Skelton  each  a  certificate  of 
election  to  such  office,  and  also  certified  such 
election  of  said  relator  and  said  Skelton  to 
the  clerk  of  the  Allen  circuit  court  That 
said  clerk  certified  the  election  of  said  re- 
lator and  said  Skelton  to  the  Secretary  of 
State,  and  that  therenpon  the  Governor  of 
this  state  Issued  to  the  relator  and  to  Skelton 
each  a  commission  to  serve  as  justice  of  the 
peace  for  said  township  for  the  term  of  four 
years  from  November  14,  1902.  That  the  re- 
lator on  November  17,  1902,  duly  qualified 
&8  such  Justice  of  the  peace  by  executing  his 
bond  and  taking  the  oath  prescribed  by  lavr, 
as  also  did  said  Skelton.  That  the  board  of 
commissioners  of  said  Allen  county,  by  order 
entered  of  record,  designated  No.  126  Bast 
Main  street,  In  the  city  of  Ft  Wayne,  In  said 
township,  as  the  place  where  the  relator 
should  hold  his  office;  and  that  the  relator 
accepted  said  office,  and  thereupon  entered 
upon  the  discharge  of  its  duties  at  the  place 
so  designated.  That  the  board  of  commis- 
sioners, without  authority  of  law,  issued  to 
the  defendant  Tancey,  also  a  certificate  of 
election,  and  certified  the  fact  to  the  clerk 
of  the  Allen  circuit  court  That  the  clerk 
certified  the  same  to  the  Secretary  of  State, 
and  that  the  Governor  issued  to  Tancey  a 
commission  as  a  Justice  of  the  peace  of 
Wayne  township  for  the  term  of  four  years 
from  November  14.  1902.  That  the  said  Tan- 
cey thereupon  qualified  as  such  Justice  of  the 
peace,  and  thereby  unlawfully  Intruded  Into 
and  usurped  the  functions  of  said  office, 
which  belong  exclusively  to  the  relator  and 
said  Skelton.  That  said  Tancey  was  an  act- 
ing Justice  of  the  peace  of  said  Wayne  town- 
ship for  four  years  next  preceding  November 
14,  1902,  and  was  then,  and  yet  Is,  in  posses- 
sion of  the  books,  dockets,  and  papers  be- 
longing to  a  Justice  of  the  peace  of  said  tovrn- 
shtp,  and  that  he  continues  to  perform  the 
duties  of  8  Justice  of  the  peace  for  said 
township,  and  to  collect  and  appropriate  the 
fees  In  casM  brought  In  his  court  which 
have  amounted  to  $100,  altbouKh  the  relator 
and  said  Skelton  have  the  exclusive  right 
to  hear  and  determine  such  cases  and  to  take 
the  fees  therein.  That  before  the  commence- 
ment of  this  action  the  relator  demanded 
from  said  Tancey  the  books,  dockets,  and  pa- 
pers of  said  office  in  the  possesion  of  said 
Tancey,  but  the  demand  was  refused:  and 
that  Tancey  continues  to  perform  the  duties 
of  a  justice  of  the  peace  of  said  Wayne  town- 
ship, to  the  damage  of  the  relator  $200.  The 
information  concludes  with  a  demand  that 
Tancey  be  adjudged  an  intruder  into  and 
usurper  of  the  said  office;  that  be  be  ousted 
therefrom;  that  he  be  ordered  to  surrender 
to  the  relator  the  books,  dockets,  and  papers 
In  his  possession  belODgIng  to  the  office  of 
Justice  of  the  peace  of  said  township;  and 
that  the  relator  have  Judgment  for  $200  and 
bis  costs.  The  grounds  of  the  demurrer  were 
that  the  Information  did  not  state  facts  suffi- 
cient to  constltate  a  cause  of  action,  and 


that  there  was  a  defect  of  parties.  Skelton 
being  a  necessary  relator  or  defendant 

Assuming  the  truth  of  all  the  matters  stat- 
ed in  the  Information,  the  situation  is  this: 
Two  justices  of  the  peace  for  Wayne  town- 
ship, Allen  county,  w«e  to  be  elected  at  the 
general  election  held  November  4,  1902,  and 
the  relator  and  Skelton  were  regularly  chosen 
and  commissioned  as  such  officers.  *A  third, 
who  was  not  elected,  obtained  a  certificate  of 
election  and  a  commission,  and  proceeded  to 
perform  the  duties  of  a  justice  of  the  peace 
in  the  same  township.  It  does  not  appear 
that  be  holds,  or  claims  to  hold,  the  office  to 
which  the  relator  was  elected,  or  that  he 
has  intruded  into  or  usurped  such  office.  He 
may  assert  title  to  the  office  to  which  Skelton 
was  elected,  or  he  may  take  the  poslUon  Hiat 
the  township  was  entitled  to  three  Justices  of 
the  peace,  and  that  he  received  the  next  high- 
est number  of  legal  votes  after  the  relator 
and  Skelton.  In  any  event,  the  information 
falls  to  show  that  the  office  which  the  ap- 
pellee claims,  and  whose  duties  and  functloos 
he  performs,  is  the  one  to  which  the  relator 
Is  entitled.  As  the  Information  was  filed  by 
Btrass  on  his  own  relation.  It  was  Incumbent 
on  bim  to  show  by  proper  averment  not  only 
his  interest  In  the  office  whtcta  is  the  subject 
of  the  Information,  but  also  that  the  defend- 
ant bad  Intruded  into  or  usurped  that  office. 
He  does  show  his  Interest  In  an  office,  but  be 
does  not  show  that  the  defendant  has  In  any 
manner  Intruded  Into  that  office,  or  exercised 
any  of  Its  functions.  By  the  demurrer  and 
brief  of  tbe  appellee  there  Is  in  qnestJon, 
and  the  question  Is  duly  presented,  the  con- 
stitutionality of  the  act  of  March  6,  1899.  p. 
BIO,  Bums'  Rev.  St  1901,  ||  1484a-1484e.  but, 
as  the  Information  must  be  held  Insaffldent 
upon  other  grounds,  It  la  not  necessary  to  de- 
cide the  qaestlon  of  tbe  Talldlty  of  0ie  stat 
nte. 

Judgment  affirmed. 


(161  Ind.  iM) 
EWING  V.  EWING  et  aL 
(Supreme  Court  of  Indiana.   Dee.  8^  1003.) 

.  APFSALi-WAirER  OF  ERRORS— BSTOPPBL,. 

1.  Where  a  partner,  after  judgment  was  en- 
tered agalDSt  bim  decreeing  certain  land  to 
be  firm  property,  and  ordering  a  receiver  to 
take  possession  of  and  sell  the  same,  and  col- 
lect the  rents  and  iM-oSta  nntll  sold,  entered  Into 
an  agreement  with  the  other  parties  to  the  ac- 
tion, by  which  he  was  to  have  the  rents  to  a 
certain  date,  and  waa  to  surrender  any  claim  to 
such  rents  thereafter,  under  which  agreement 
he  received  the  rents  specified,  he  theru?  waiv- 
ed any  error  In  such  judgment 

Appeal  from  Circuit  Court  Huntington 
County;  James  C.  Branyan,  Judge. 

Action  by  James  Ewlng  against  William 
Ewlng  and  another.  From  a  judgment  for 
plaintiff,  defendant  Ewlng  appeals.  Tranafer- 
red  from  Appellate  Court  under  Bnrna*  Bev. 
St  1901, 1 13S70.  Dlsmlasad. 
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B.  M.  Oobb.  for  appellant  Speocer  &  Bran- 
yan,  for  appellees. 

MONKS,  J.  Tbis  action  was  brought  by 
appellee,  James  Ewing,  against  appellant, 
for  an  accounting  and  dissolution  of  partner- 
ship, and  to  qufet  title  to  certain  real  estate 
In  the  partnership  which  was  held  In  the 
name  of  appellant  and  claimed  by  him  to  be 
hia  indirldual  property,  and  for  the  appoint- 
ment of  a  recelTer  to  dispose  of  the  property 
of  the  firm,  collect  claims,  and  pay  Its  debts. 
A  trial  of  tbe  c-ause  by  the  court  resulted  In 
a  special  finding,  conclusion  of  law,  and  Judg- 
ment against  appellant,  and  tbe  appoint- 
ment of  a -receiver  to  take  charge  of  and 
sell  the  partnership  property,  collect  the 
claims  due  said  firm,  and  pay  Its  debts.  Said 
i^)eclal  finding  was  made,  conclusion  of  law 
stated,  and  final  Judgment  rendered  Novem- 
ber 20,  1901  On  the  same  day  the  receiver 
filed  his  bond  and  entered  upon  the  discharge 
of  his  duties.  This  appeal  was  perfected  by 
filing  a  transcript  In  this  conrt  on  September 
27,  1902,  without  filing  any  appeal  bond. 
Appellee  has  filed  a  verified  answer  In  bar 
of  the  aastgnment  of  errors,  and  demands 
that  the  api>eal  be  dismissed. 

It  appears  from  the  record  tbat  several 
tracts  of  real  estate  In  Huntington  county, 
Ind.,  which  appellant  claimed  to  own,  were 
adjudged  by  the  court  to  be  the  property  of 
Hie  firm,  and  tbe  receiver  was  ordered  by 
the  court  in  said  Judgment  to  sell  tbe  same 
and  apply  tbe  proceeds  to  tbe  payment  of 
the  debts  of  said  firm,  and  that  until  said 
real  estate  was  sold,  said  receiver  was  to 
collect  tbe  rents  and  profits  thereof.  It  Is 
allied  In  said  verified  answer  that  on  tbe 
day  said  final  Judgment  was  rendered  the 
parties  to  this  cause  entered  Into  a  written 
agreement  under  wblcb  appellanfs  attorney 
was  to  collect  the  rents  for  said  real  estate 
from  that  date  ontil  May  1,  1902,  and  that 
In  consideration  thereof  appellant  surrender- 
ed any  claim  to  collect  rents  thereafter,  and 
tbat  rents  amounting  to  ?108.97  were  receiv- 
ed by  appellanfs  attorney  under  said  agree- 
ment By  virtue  of  the  Judgment  tbe  receiv- 
er was  entitled  to  receive  the  rents  of  said 
prcqierty  until  sold.  Under  the  agreement 
however,  appellant  was  given  the  rents  un- 
til May  1,  IWja,  after  which  date  appellant 
surrendered  all  claim  thereto.  By  said  con- 
tract appellant  in  effect  agreed  that  the 
rights  of  the  parties  to  said  judgment  should 
be  determined  thereby,  except  as  changed  by 
said  agreement  Having  recognized  said 
Judgment  by  said  contract,  and  having  ob- 
tained tbe  consideration  therefor,  appellant 
Is  estopped  from  asking  Its  reversal  for  al- 
leged error.  Said  agreement  and  tbe  receipt 
of  the  rents  must  be  treated  as  a  release  or 
waiver  of  error.  If  any.  Stauffer  v.  Tbe  Sall- 
monie,  etc.,  Co.,  147  Ind.  71.  46  N.  E.  342,  and 
cases  dted;  Manlove  v.  State,  153  Ind.  80, 
58  N.  E.  385,  and  cases  dted;  McGrew  t. 
GTBTSton,  144  liid.  165.  167,  41  N.  H.  1027, 


and  authorities  cited;  Glassbum  r.  Deer, 
143  Ind,  174,  183.  41  N.  E.  376,  and  authori- 
ties cited;  Sonnti«  v.  Elee.  148  Ind.  536,  47 
N,  B.  962. 

The  motion  to  dismiss  the  appeal  is  there- 
fore sustBlned,  and  appeal  dismissed. 


(m  Ind.  604) 

STATE  r.  EATZUAN. 
(Snproue  Conrt  of  Indiana.   Dec.  U,  1908.) 

CRIUINAL  ULW— PLEA  IN  ABATSBfSNT—DB- 

UURRERS-SUFFICIBNCT. 
1.  In  a  criminal  case  the  proper  form  of  de- 
murrer to  B  piea  Id  abatement  Is  that  it  does  not 
state  facts  sufficient  to  qnash  tbe  indictment.  In- 
formation,  or  writ,  or  to  abate  the  action;  and 
an  objection  that  tbe  "facts  stated  are  not  suf- 
fident  to  constitute  a  plea.  In  abatement"  does 
not  present  any  statutory  ground  of  objection 
thereto,  and  no  qoestlon  of  law  can  be  raised 
on  the  deddon  of  the  conrt  overruling  the 
same. 

Appeal  tmm  Ctrcnlt  Conrt,  Tippecanoe 
Oonntj;  R.  P.  De  Hart,  Judge. 

Information  against  Qewge  Eatzman  for 
malidons  mayhem.  From  a  Jadgment  enter- 
ed m  defendant's  plea  In  abatement  after 
overrallnc  'a  deaaoRer  thereto,  the  state  ap- 
peals. Afflnned. 

Edgar  D.  Randolph,  for  the  State.  Thomp- 
son &  Storms,  for  appellee. 

DOWLING,  3.  An  Information  was  filed 
In  the  Tippecanoe  Circuit  Court  by  tbe  pros- 
ecuting attorney  of  that  county,  charging 
tbe  appellee  with  the  crime  of  malicious 
mayhem.  The  appellee  filed  a  plea  In  abate- 
ment of  tbe  Information  on  the  ground  that 
the  grand  Jury  had  previously  Investigated 
tbe  occurrence,  and  had  returned  an  Indict- 
ment against  tbe  appellee  for  simple  may- 
hem, which  was  still  pending  In  suld  court 
etc.  A  demurrer  to  the  plea  was  filed  by  tbe 
prosecuting  attorney,  and  the  objection  there- 
to was  stated  to  be  that  "the  facts  stated 
are  not  sufficient  to  constitute  a  pira  in 
abatement"  Tbe  demurrer  was  overruled. 
Judgment  was  rendered  upon  the  plea,  and 
the  state  appeals  upon  the  reserved  question 
of  law. 

It  has  been  held  that  the  question  of  the 
right  to  prosecute  by  Information  may  be 
raised  by  plea  in  abatement  Nichols  v. 
State,  127  Ind.  406,  413,  26  N.  a  839;  Hobbs 
v.  State,  133  Ind.  404.  32  N.  E.  1019,  18  L.  R. 
A.  774;  Laukford  v.  State,  144  Ind.  428,  43 
N.  E.  444.  There  Is  no  express  provision  In 
tbe  Olmlnal  Code  for  a  demurrer,  but  such 
pleading  has  been  recognized  as  proper  In 
numerous  cases.  The  general  rules  govern- 
ing demurrers  In  civil  actions  and  the  form 
of  tbat  pleading  have  been  held  applicable 
in  such  cases.  It  is  provided  In  the  Civil 
Code  that,  "when  the  facts  stated  In  any 
paragraph  of  tbe  answer  are  not  suffldent  to 
constitute  a  cause  of  defense,  tbe  plaintiff 
may  demur  to  It  nnder  tbe  rules  prescribed 
for  demurring  to  a  complaint"  Bums*  Bev. 
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St  1901,  I  349.  Tlie  approved  form  of  a 
demurrer  to  a  plea  In  abatement  Is  that  the 
plM  does  not  state  facts  sufficient  to  quash 
the  complaint  or  writ  In  a  criminal  cause 
the  proper  form  would  be  that  the  plea  did 
not  Btate  facts  snfflclent  to  quash  the  Indict- 
ment, information,  or  writ,  or  to  abate  the 
action.  1  Ohitty,  PI.  698.  It  Is  never  proi>- 
er  to  allege  that  a  pleading  does  not  state 
facts  sufficient  to  constitute  a  complaint  an 
answer,  or  a  reply.  Pine  Township  t.  Ru- 
ber Co.,  83  Ind.  121;  Grubbs  v.  King,  117 
Ind.  243,  20  N.  E.  142;  Firestone  v.  Wwner, 
1  Ind.  App.  293,  27  N.  E.  623.  The  supposed 
demurrer  did  not  present  any  statutory 
ground  of  objection  to  the  answer  In  abate- 
ment and  DO  question  of  law  could  be  re- 
served npon  the  decision  of  the  court  orei^ 
ruling  it 
Judgment  affirmed. 


(in  tnd.  BOO) 

GWINNUP  V.  SHIES. 
(Sapreme  Court  of  Indiana.   Dec.  10,  1903.) 

CONTRACTS— FERFORXANCX    OP  LABOR— AC- 
CBPTANCB-PLEAOINO— OBNKRAL  DB^ 
NIAIj— DBFBNSB8  ADHIB8IBLB. 

1.  In  an  action  for  aerrlcea  performed  In  the 
construction  of  a  walk  and  steps,  defendant 
may,  nnder  the  general  denial,  prove  plaintiff's 
failure  to  execnte  the  work  in  a  workmanlike 
maoner,  as  required  by  the  contract 

2.  That  defendant  walked  from  necesrity  over 
■  walk  and  steps  from  his  door  to  the  street 
does  not  show  a  constructive  acceptance  of 
plaintiff's  work  in  building  such  walk  and 
steps. 

8.  One  who  fmnishes  the  material  and  labor 
(or  a  walk  and  steps,  bat  performs  the  work 
so  that  the  walk  is  lowest  In  the  middle,  and 
collects  rain  water  half  an  inch  deep,  and  Is 
three  inches  above  grade  and  above  the  contract 
specificatloQ,  and  leaTes  the  steps  anfinished, 
Is  not  entitled,  In  the  absence  of  an  acceptance 
of  his  worlc,  to  recover  anything  ondw  his 
contract 

Appeal  from  Superior  Court,  Madison 
County;  H.  G.  Ryan,  Judge. 

Action  by  Amos  C.  Gwlnnup  against  John 
Sblea.  From  a  Judgment  for  defendant, 
plalntlfT  appeals.  Transferred  from  Appel- 
late Court  under  Bums'  BeT.  St  1901,  i 
1387U.  Affirmed. 

Ellison  &  Ellis,  Cor  appellant  S.  D.  Bear^ 
don,  for  appellee. 

HADLET,  J.  Appellant  fnrnlshed  the  ma- 
terial and  constructed  a  cement  yard  walk 
and  steps  for  appellee,  and  brings  this  suit 
to  recover  therefor.  In  his  first  paragraph  of 
complaint  be  counts  on  a  special  contract 
and  demands  the  stipulated  price.  In  the  sec- 
ond paragraph  be  sues  for  the  quantum  mer- 
uit Answer,  the  general  denial.  Trial  by 
the  court  and  finding  and  Judgment  for  the 
defendant  But  one  question  Is  reserved  for 
our  decision,  and  that  Is,  Is  the  finding  of 
the  court  under  the  issues,  contrary  to  law? 

TlM  defense  relied  vtpon  was  the  failure 
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of  appellant  to  execute  the  work  In  a  work- 
manlike manner,  as  the  contract  required. 
There  Is  in  tbe  record  sufficient  evidence  of 
defective  levels  and  grade  of  the  walk,  and 
of  defective  form  and  finish  of  the  steps,  to 
support  the  court  in  its  finding,  but  appel- 
lant Insists  that  it  was  Improperly  received 
under  the  general  denial.  In  this  we  think 
appellant  is  mistaken.  Tbe  record  discloses 
that  the  defendant's  evidence  touching  the 
quality  of  the  work  done  was  given  without 
a  single  exception  being  reserved  that  we 
have  been  able  to  discover,  and  our  atten- 
tion has  not  been  directed  to  any;  but  as- 
suming that  appellant  has  tbe  right  to  raise 
the  question,  it  must  be  decided  against  Um. 
Any  defense  which  goes  to  a  denial  that  the 
cause  of  action  set  forth  in  the  complaint  ex- 
ists may  be  properly  pleaded  by  way  of  gen- 
eral denial.  Works,  Pr.  f  579.  The  rule  pre- 
vailing in  this  state  Is  clearly  stated  In  Jef- 
fersonville,  etc.,  Co.  t.  Biter,  146  Ind.  626, 
4S  N.  B.  699,  thus:  "A  defendant  nnder  the 
general  denial,  is  not  confined  to  negative 
proof  in  denial  of  the  facts  stated  in  the 
complaint  as  a  cause  of  action,  but  may, 
upon  the  trial,  introduce  proof  of  facts  In- 
dependent of  tiiose  alleged  In  tbe  complaint 
but  whicb  are  inconsistent  therewith,  and 
tend  to  meet  and  break  down  or  d^eat  tbe 
plaintiff's  cause  of  action." 

There  was  no  evidence  offered  either 
party  as  to  the  value  of  the  work  as  it  was 
performed,  but  appellant  Insists  that  tbe  evi- 
dence shows  It  was  of  some  value,  for  which 
be  should  have  recovered,  and  In  support  of 
his  claim  cites  Everroad  t.  Sebwartzkopf, 
123  Ind.  36.  23  N.  E.  969,  and  Gastlln  v. 
Weeks,  2  Ind.  App.  222,  28  N.  E.  331.    It  is 
undoubtedly  true,  as  held  In  these  cases, 
that  If  a  contractor  performs  his  work  In  an 
Inferior  manner,  or  uses  unfit  material,  or 
falls  In  any  way  to  do  the  work  as  he 
agreed,  if  the  work  is  of  a  fixed  or  perma- 
nent character,  and  of  some  value,  and,  not- 
withstanding the  noncompliance  with  the 
contract  the  other  party  accepts  and  uses 
tbe  work,  the  law  will  require  him  to  pay 
whatever  the  work,  as  done,  is  reasonably 
worth.    See  authorities  cited  in  Everroad's 
Case,  supra.   In  this  case,  however,  there  is 
not  only  an  absence  of  evidence  as  to  the 
value  of  tbe  work  as  done,  but  there  is  also 
no  evidence  of  an  acceptance  or  of  use  by 
appellee,  further  than  bis  statement  that  he 
walked  over  it  from  bis  door  to  tbe  street 
"because  he  could  not  help  it"   It  appeaza 
that  appellee  was  absent  from  home  "while 
tbe  work  was  being  done,  and.  upon  his  re- 
turn and  inspection,  at  once  made  an  earnest 
protest  against  acceptance;  and  tbe  impelled 
use,  as  shown  by  the  evidence.  Is  not  suffi- 
cient to  constitute  a  constructive  acceptance. 
It  may  seem  barsb  to  hold  that  a  man  wbo 
has  furnished  tbe  material  and  done  a  Job  of 
work  for  another  shall  receive  no  pay  for 
it  ^But  on  the  other  hand,  If,  as  the  erl- 
dence  tends  to  prove,  the  Walk  waa 
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In  the  middle,  and  collected  atorto  water  half 
an  inch  deep,  and  the  grade  was  three  Inches 
higher  than. the  contract  provided,  and  three 
Inches  higher  than  the  yard  grade  when  com- 
pleted, and  the  steps  unshapely,  and  anfln- 
Isbed,  It  18  probable  that  appellee  woald  pre- 
fer to  have  hts  premises  as  they  were  before 
the  work  was  done.  In  such  cases  It  Is  clear 
that  the  fault  Is  with  the  one  who  TOlun- 
tarlly  violates  bis  contract 
Jadgment  affirmed. 

(161  Ind.  603} 

BOARD  OF  COM'RS  OP  PULASKI  COUN- 
TY T.  HAYWORTH. 

(Sapreme  Court  of  Indiana.    Dec.  10.  1903.) 

COUNTIES  —  COUNTY  AUDITOR  —  COUNTY  RB- 
FORM  LAW— ADDITIONAL  GOUPSNSATION. 

1.  OouDtT  Reform  Law  (Acts  1899,  pp.  343- 
S65,  c.  Ifi4.  BaroB*  Rev.  St  1901,  ff  6594- 
6&04elQ  prorlded  tbnt  the  coanty  conDcll  shoald 
make  suitable  allowance  to  the  countr  auditor 
for  any  additional  work  that  mfxht  be  Im posed 
on  his  office  by  the  operation  of  the  statute,  pro- 
Tided  that  It  should  not  be  leas  than  f200  nor 
more  tbfw  $000  a  year.  Held,  that  the  county 
eooncil  had  authority  to  make  an  allowance 
tor  additional  work  done  by  the  county  audi- 
tm  prior  to  January  1, 1900,  as  well  aa  for  ad- 
ffiUonal  work  perfbrmed  after  that  datsw 

Appeal  from  Circuit  Conrt,  PnlaaU  Coun* 
tj;  O.  W.  Beeman,  Judge. 

Action  by  James  M.  Haywwth  against  the 
board  of  commissioners  of  PalasU  county. 
Judgment  in  favor  of  plaintiff,  and  defendant 
appealed  to  the  Appellate  Court,  from  which 
the  cause  was  transferred.  Transferred  from 
the  Appellate  Court  under  the  act  of  1901 
(Acts  1901,  p.  590,  c  25S),  being  section  ISSTu, 
Barns'  ReT.  8t  1901. 

H.  A.  stelB,  for  appellant    Bpangler  ft 

Son,  for  appellee. 

MONKS.  J.  The  only  qnestlon  presented 
by  this  appeal  is  whether  or  not  a  county  au- 
ditor was  entitled  to  receive  any  compensa- 
tion for  additional  work  imposed  apon  him 
by  the  act  of  1899  (Acts  1899,  pp.  843-306,  C. 
1S4),  being  secttons  6084-^691^  Bumtf  Rev. 
8L  1901,  known  as  the  "County  Reform 
Law,"  from  the  date  said  law  took  effect  to 
January  1,  1900,  where  the  county  council 
bas  made  an  "allowance"  therefor  under  sec. 
tlott  60  of  said  act,  being  section  S594d2,  su- 
pra. If  be  was  entitled  to  snch  compensation 
when  the  connty  council  had  made  an  allow- 
ance therefor,  this  cause  must  be  afllrmed; 
otherwise  It  must  be  reversed. 

Said  act  took  effect  April  27.  1899.  and 
section  50  (section  6594d2,  Burns*  Rev.  St 
ISOl)  thereof  provides  that  the  county  conn- 
dl  "shall  make  suitable  allowance  to  the 
county  auditor  for  snch  additional  work  as 
may  be  imposed  upon  his  office  by  the  opera- 
tion or'  tbe  county  reform  law,  "provided, 
tbat  in  no  case  shall  such  allowance  be  less 
tlian  two  hundred  dollars  nor  exceed  six 
laimdred  d<rilars  s  year."  Appellant  insists 
tint  said  section  sotborlzes  payment  for  sncb 


work  done  on  and  after  January  1, 1900,  and 
tbat  for  such  services  performed  by  a  county 
auditor  prior  to  that  day  no  recovery  can  be 
had.  The  additional  work  imposed  by  said 
connty  reform  law  upon  the  office  of  county 
auditor  commenced  before  January,  1900, 
and  said  section  50  nS504d2),  supra,  expressly 
auth<x-Ized  the  county  council  to  make  the 
allowance  therefor,  whether  done  before  or 
after  January  1,  1900.  There  is  nothing  In 
said  act  limiting  tbe  authority  of  tbe  county 
council  over  said  subject  to  additional  work 
Imposed  on  said  officer,  done  on  and  after 
Jannary  1,  1900.  It  is  clear  tbat  the  county 
council  had  as  much  power  under  said  sec- 
tion to  make  allowance  for  such  additional 
work  performed  before  January  1,  1900,  as 
for  that  performed  afterwards. 

It  follows  that  the  Judgment  must  be  af- 
flimed.  Judgment  aflbmed. 


061  Ind.  554) 

8TATB  ex  rel.  TIPPBCANOB  COtJNTT 
COKTRS  T.  FLYNN  et  al. 

(Supreme  Court  of  Indiana.   Dec  18,  1008.) 

OLBBK  or  COURT^FFIGIAL  DUTIBB-^JABILp- 
ITT  ON  BOND. 

1.  The  preparation  of  hand  bar  dockets  for 
printfug  for  convenience  of  the  court  and  bar  is 
not  a  part  of  the  official  duty  of  a  clerk  of  court, 
not  beiue  included  Id  Acts  1896,  p.  836,  c  145, 
S  114,  fixlDg  fees  for  his  entries  in  a  bar  docket, 
or  Burns'  Rev.  St.  1901,  |  7931  (Homer's  Rev. 
St  1901,  i  5845),  making  It  hia  duty  to  procnro 
bar  dockets;  these  referring  only  to  bar  dockets 
kept  in  his  custody  as  permanent  records.  ' 

2.  On  the  official  bond  Of  a  derk  of  court,  con- 
ditioned to  pay  to  the  proper  persons  "all  mon- 
eys tbat  may  come  into  bis  hands  as  such  circuit 
conrt  clerk  by  virtue  of  his  office,"  there  is  no 
liability  for  money  paid  him  in  compensation  for 
unofflclal  acU  directed  by  the  court,  whether 
the  conrt  had  authority  to  direct  soch  acts  or 
not 

5.  In  view  of  Bums'  Rev.  St  1901,  SI  588, 
1882,  601,  689,  7941,  7940,  599,  and  1907.  pro- 
viding for  record  by  the  clerk  of  court  of  all 
judgments  and  fees  In  actions,  including  sher- 
iff's fees,  and  nnder  the  direct  provisions  of 
Bums'  Rev.  St.  1901.  S  7930  (Homer's  Rev.  St. 
1901,  I  6860),  it  is  part  of  a  clerk's  official  duty 
to  receive  fees  in  actions,  including  sheriff's 
fees,  and  he  Is  liable  on  his  official  bond  for 
money  so  received. 

4.  Under  the  direct  provisions  of  Laws  1895, 
p.  352,  c  145,  S  122,  fees  received  by  the  clerk 
of  court  In  actiooH  belong  to  the  couuty,  nnless 
th»  have  been  previously  paid  by  the  plaintiff. 

6.  Though  It  IS  proper  for  a  clerk  to  pay 
sheriff's  fees  collected  by  him  to  tiic  sheriif, 
where  he  refuses  to  pay  tliem  either  to  the 
sheriff  or  his  suecefisor  or  the  county  he  Is  lia- 
ble on  hU  official  bond  to  the  county. 

6.  The  county  clerk  Is  entitled  to  retain  the 
oer  diem  allowed  by  Acts  1893,  p.  336,  c.  145. 
8  114,  for  attending  sessions  of  court,  such  per 
diem  not  being  referred  to  In  section  124,  Acts 
1895,  p.  855,  c.  145,  providing  for  the  payment 
by  the  clerk  to  the  treasurer  of  the  amount  of 
"fees"  collected. 

Monks,  J.,  dissenting  In  part 

Appeal  fn>m  Circuit  Court,  Tippecanoe 
County;  W.  O.  U  Taylor*  Judgew 


H  aso  cnsrhs  <€  Geurt%  soL  11^  Gsnt  Die.  I 
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and. 


AcHon  ti7  the  itate,  on  the  relation  of  the 
board  of  commissioners  of  the  county  of  Tip- 
pecanoe, against  David  H.  Flynn  and  oth- 
ers. From  a  judgxaent  sustaining  demurrera 
to  the  paragraphs  of  the  complaint,  the  re- 
lator appeals.  Reversed. 

Daniel  B,  Storms,  Charles  O.  Thompson, 
3,  Frank  Hanly,  and  Will  R.  Wood,  for  ap- 
pellant Haywood  &  Burnett  and  Ktimler  ft 
Oaylord,  for  appelle'ea 

JORDAN,  J.  This  action  was  commenced 
and  prosecuted  by  the  state,  on  the  relation 
of  the  board  of  commissioners  of  the  county 
of  Tippecanoe,  to  recover  against  David  H. 
Flynn,  as  principal,  and  his  co-appellees  here- 
in, as  sureties,  on  hla  official  bond  as  clerk 
of  the  circuit  court  ^  of  that  county.  The 
amonnt  in  controversy  herein  being  in  ex- 
cess of  16,000,  and  as  the  case  was  pending 
In  this  court  at  the  time  of  the  passage  of 
the  act  of  March  12,  1901  (Acts  1901,  p.  6C5, 
e.  247),  we,  under  section  12  of  that  statute, 
retained  jurisdiction  over  the  appeal. 

The 'complaint  originally  consisted  of  five 
paragraphs.  The  second,  however,  was  with- 
drawn, and  is  not  involved  In  the  appeal. 
Separate  demurrers  for  Insufficiency  of  facts 
were  filed  by  the  appellees  to  each  paragraph 
of  the  complaint  These  demurrers,  over  the 
exceptions  of  appellant,  were  sustained  to 
each  of  the  paragraphs,  and  upon  Us  refusal 
to  further  plead  Judgment  was  rendered 
against  It  upon  the  several  demurrers.  The 
errors  discussed  and  relied  upon  for  a  re- 
versal are  based  upon  the  rulings  of  the  court 
in  sustaining  the  several  demurrers.  E&ch 
paragraph  discloses  that  at  the  general  elec- 
tion In  1894  David  H.  Flynn  was  elected 
clerk  of  the  Tippecanoe  circuit  court  In  and 
for  Tippecanoe  county,  state  of  Indiana.  On 
the  15th  day  of  November  of  that  year,  he, 
as  principal,  together  with  his  codefendants, 
as  sureties,  executed  to  the  state  of  Indiana 
tils  official  bond  as  such  clerk  in  the  penal 
sum  of  ^0,000,  conditioned  for  the  faithful 
discharge  of  the  duties  of  his  office,  and  the 
payment  to  the  person  or  persons  entitled  to 
receive  the  same  of  "all  moneys  that  may 
come  into  his  hands  as  such  clerk."  This 
bond  was  duly  approved  by  the  board  of  com- 
missioners of  said  county,  and  on  the  

day  of  November,  1894,  Flynn,  having  been 
duly  qualified,  entered  upon  the  discharge  of 
his  official  duties,  and  continued  to  hold  said 
oSice  until  the  21st  day  of  November,  1898. 
We  will  state  the  material  facts  embraced  in 
the  several  paragraphs  of  the  complaint,  and 
consider  the  same  outside  of  their  regular 
order. 

By  the  third  paragraph  the  relator  sought 
to  recover  certain  sheriff's  fees  taxed  by  said 
clerk  In  his  office  as  sheriff's  costs  against 
certain  litigants  In  causes  heard  and  deter- 
mined in  the  circuit  and  superior  courts  of 
said  county.  It  is  alleged  In  this  paragraph 
that  Flynn.  as  such  clerk,  after  the  expira- 
tion of  the  term  ai  sheriff  of  one  WUllam  A. 


Gaddls,  whose  term  expired  on  the  21st  day 
of  August,  1895,  collected  and  received  a  cer- 
tain amount  of  costs  and  fees  of  record  In 
his  office  which  had  been  chained  and  taxed 
as  sheriff's  fees  and  costs  during  the  time 
served  by  said  Gaddls  as  sheriff.  These  fees 
and  costs  so  taxed  and  charged  It  Is  al- 
leged were,  and  still  are,  the  property  of 
Tippecanoe  coimty,  and  ought  to  have  been, 
when  received,  turned  over  by  the  clerk  to 
the  immediate  successor  of  said  Oaddis,  or 
paid  by  him  into  the  county  treasury,  for 
the  use  and  benefit  of  the  "sheriff's  fond." 
It  Is  further  disclosed  that  the  clerk,  after 
he  collected  and  received  said  money  as 
sheriff's  costs,  failed  and  refused  to  pay  the 
same  over  to  Oaddis  as  sheriff,  and  failed 
and  refused  upon  demand  to  pay  the  same, 
or  any  part  thereof,  into  the  county  treasury, 
but  retained  and  wholly  converted  tbe  mon- 
ey to  his  own  use. 

Under  the  fourth  paragraph  appellant 
seeks  to  recover  a  certain  sum  of  money  aris- 
ing out  of  and  received  by  Flynn  for  services 
performed  by  him  during  his  term  of  office 
upon,  the  orders  of  the  circuit  and  supenn' 
courts,  re^ectively,  of  said  county,  for  ar- 
ranging and  preparing  certain  hand  bar  dock- 
ets for  the  use  and  convenience  of  the  court 
and  the  members  of  its  bar,  and  all  oth^ 
persons  having  business  therein.  It  la  shown 
that  he  prepared  and  arranged  these  dockets 
and  made  them  ready  to  be  placed  In  the 
hands  of  the  printer  for  the  purpose  of  being 
printed.  He  entered  upon  said  hand  bar 
dockets  the  title,  number,  and  nature  or  char- 
acter of  each  cause  of  action  pending  In 
court,  inserting  also  therein  a  list  of  the  at- 
torneys practicing  at  the  bar  of  the  court, 
the  names  of  the  several  court  officers,  and 
the  rules  which  had  been  adopted  for  the 
control  of  the  business  In  court  For  the 
services  in  preparing  these  dockets,  aa  al- 
leged, he  presented  bills  to  the  respectfre 
Judges  of  the  circuit  and  superior  courts, 
which  bills  were  from  time  to  time  allowed, 
and  ordered  to  be  paid  to  him  out  of  the 
county  treasury  by  an  order  of  court  duly 
entered  of  record.  In  pursuance  of  these  or- 
ders a  warrant  was  drawn  by  the  county  au- 
ditor, and  Flynn  was  paid  for  the  services 
so  performed  In  making  and  preparing  these 
dockets  out  of  the  county  treasury.  He  faU- 
ed  to  report  such  allowances  as  fees  taxed 
and  received  by  him  as  clerk,  and  failed  to 
pay  the  money  so  collected  by  him  back  Into 
the  county  treasury,  but  wholly  converted  the 
money  allowed  by  the  court  for  tbeee  serv- 
ices to  his  own  use. 

The  fifth  paragraph  of  the  complalDt  Is 
substantially  the  same  as  the  fourth.  The 
material  difference  seemingly  is  that  It  pro- 
ceeds upon  the  theory  that  the  allowancee 
made  by  the  court  to  Flynn  for  his  services 
In  preparing  the  hand  docket  In  qufsrion 
were  unlawful;  <h-,  In  other  words,  the  differ^ 
ence  between  the  fourth  and  fifth  parafrai^ 
Is  that  the  latter  allege*  that  Flynn  elalmad 
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u  mcb  cl&k  to  bave  performed  tbe  services 
for  which  be  was  allowed  by  the  court  Am 
the  purpose  of  appellant  onder  either  of  these 
paragraphs  Is  to  hare  the  qnestlon  deter* 
mined  In  respect  to  appellees'  liability  on  the 
official  bond  of  the  clerk  for  the  failure  of 
Flynn  to  account  for  and  pay  over  to  the 
county  the  money  allowed  and  received  by 
him  for  the  serTlces  In  question,  we  will  con- 
sider the  fourth  and  fifth  paragraphs  to- 
gether. Conclusions  of  law  are  averred  In 
each  of  these  paragraphs  and  likewise  In  the 
first  and  third  paragraphs;  benee  under  the 
well-settled  rule  of  pleading  the  demurrers 
thereto  must  be  regarded  as  admitting  as 
true  only  such  facts  as  are  pleaded  and 
not  conclnslons  of  law. 

The  breach  assigned  upon  the  bond  and  re- 
lied upon  for  a  recovery  under  the  first  para- 
graph of  the  complaint  Is  the  failure  and  re- 
fusal of  Flynn  to  account  for  and  pay  over 
to  the  county  certain  amounts  of  money  aris- 
ing out  of  allowances  to  him  by  the  circuit 
and  superior  courts  for  services  In  attending 
by  himself  or  a  deputy,  during  bis  term  of 
office,  the  sessions  of  these  respective  courts. 
For  each  day  which  he  attended  these  courts 
by  himself  or  deputy  It  appears  he  was 
allowed  92.  At  the  close  of  each  term  of 
court  be  presented  a  bill  for  bis  per  diem 
•ervlces  to  the  respective  Judges  thereof,  and 
the  same  were  allowed,  and  ordered  by  the 
court  to  be  paid  to  him  out  of  the  county 
treasury.  In  pursuance  of  these  orders,  up- 
on warrants  Issued  by  the  county  auditor,  he 
was  paid  for  his  per  diem  services,  as  here- 
inbefore stated,  out  of  ttte  county  treasury, 
and  has  converted  this  money  to  bis  own  use. 

The  contention  of  counsel  for  appellees  is 
that  the  services  performed  by  Flynn  in  pre- 
paring  and  arranging  the  hand  bar  dockets 
were  not  required  of  blm  as  clerk.  It  Is  as- 
serted that  he  performed  snch  services  unof- 
fldally,  by  virtue  of  the  employment  of  the 
conrt  under  its  order  in  bis  private,  and  not 
fai  bis  public,  capacity.  Counsel  further  con- 
teakd  tliat  the  mere  fact  that  he  performed 
the  work  during  the  time  he  was  the  in- 
cumbent of  the  clerk's  office  lends  no  support 
to  tbe  relator's  claim  In  this  action  to  the 
money  in  question.  On  the  other  hand,  coun- 
sel tor  appellant  Insist  that  the  services  In 
cmitroTersy  were  offldaily  performed  by  him 
as  clerk  of  the  court,  and  that  the  money  re- 
ceived tharefor  from  tbe  county  must  be 
eonaldered  as  arlaing  out  of  fees  within  the 
proTlslons  of  the  fee  and  salary  law  of  1895, 
and  should  therefore  have  been  reported  by 
blm  as  such,  and  turned  back  Into  the  coun- 
ty treasury;  and  for  the  converalon  of  the 
money  It  ts  claimed  that  this  action  can  be 
maintained  on  his  official  bond.  It  Is  Insisted 
that.  If  the  allowances  made  to  him  by  the 
coort  were  outside  of  the  statute,  then  they 
were  illegal,  and  he  violated  tbe  law  by  ac- 
cepting the  money  and  converting  It  to  his 
own  use,  for  whicb  he  is  liable  on  bis  bond. 
Cannsel,  bowever,  do  not  point  to  any  stat- 


ute  which  can  be  said  to  sustain  or  substan- 
tiate tbelr  claim  that  tbe  preparation  of  tbe 
dockets  in  controversy  was  imposed  either 
expressly  or  Impliedly  upon  Flynn  as  duties 
pertaining  to  bis  office.  In  fact,  we  think 
that  tbe  statutes  of  this  state  will  be  search- 
ed In  vain  In  order  to  discover  any  provision 
whereby  the  duties  of  preparing  tbe  dockets 
for  the  printer,  as  shown,  is  Imposed  upon 
the  clerk  of  the  circuit  court  It  will  be  ob- 
served that  the  work  for  which  he  was  al- 
lowed tbe  money  sought  to  be  recovered 
was  performed,  as  charged,  in  preparing  and 
arranging  for  the  printer  certain  hand  bar 
dockets,  which,  when  printed,  were  for  the 
use  of  the  court  and  members  of  the  bar  and 
all  other  persons  having  business  In  court, 
and  was  not  for  keeping  or  entering  causes 
pending  in  the  courts  In  any  regular  bar 
docket  contemplated  by  statute.  Tbe  serv- 
ices in  question  certainly  do  not  fall  within 
the  provisions  of  section  114  of  tbe  fee  and 
salary  law  of  1895  (Acts  16B5,  p.  836,  c.  145), 
which  reeds  as  follows:  "For  entering  tbe 
title  and  nature  of  each  action  In  full  on 
each  docket  court  docket  bar  docket  num- 
bering same,  noting  names  of  attorneys  ap- 
pearing therein,  the  date  of  filing  and  Issu- 
ance of  process,  when  returnable,  sberUT's 
return  on  writ,  and  status  of  cause  as  to 
Issue  formed  or  pleadings  pending,  ten 
cents."  This  provision  evidently  contem- 
plates or  applies  to  the  regular  bar  dockets 
required  to  be  procured  and  kept  In  the  of- 
fice of  the  clerk  by  section  7931,  Burns'  Bev. 
6t.  1901  (section  S845.  Horner's  Rev.  Bt 
1901),  and  has  no  reference  whatever  to 
band  dockets  made  for  tbe  temporary  cou- 
venlence  of  the  court  and  members  of  tbe 
bar,  etc.  By  section  7931,  supra,  tbe  clerk 
of  each  circuit  court  Is  required  to  procure 
at  the  expense  of  the  county  "all  necessary 
judges',  appearance,  bar,  and  execution  dock- 
ets." This  section  applies  to  bar  dockets  to 
be  kept  in  the  inistody  of  the  clerk  as  per- 
manent records  of  his  office.  In  like  manner 
as  execution  dockets  and  otber  books  of  rec- 
ord therein.  We  may  assume  that  the  sev- 
eral courts  of  Tippecanoe  county,  under  the 
above  section,  were  supplied  at  the  tjzpense 
of  the  county  with  the  bar  dockets  therein 
contemplated,  and  that  tbe  clerk  of  the 
court  a>  a  part  of  his  official  duties,  made 
tbe  entries  therein  required  by  law.  It  Is  as- 
serted by  counsel  for  appellees  that  the  sev- 
eral circuit  and  superior  courts  of  this  state, 
outside  of  any  statute.  In  tbe  due  adminis- 
tration of  Justice,  possess  tbe  inherent  pow- 
er to  order,  when  necessary  for  the  purpose 
of  expediting  and  properly  conducting  tbe 
business  of  the  court  the  preparation  of  hand 
bar  dockets,  and  to  employ  some  one  to  per^ 
form  such  services,  and  may  allow  such  per- 
son a  reasonable  compensation  for  his  work, 
to  be  paid  out  of  the  county  treasury  as 
court  expenses.  That  these  courts  are  in- 
vested with  such  power,  which  they.  In  their 
discretion,  when  reasonably  necessary,  may 
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exercise,  Is  settled  by  the  decisions  of  tbls 
court  This  poTver  springs  from  or  arises 
out  of  the  necessity  of  the  particular  case  or 
occasloQ.  Board,  etc.,  v.  Stout,  136  Ind.  53, 
86  N.  E.  683,  22  L.  R.  A.  398,  and  cases  cit- 
ed; Board,  etc.,  t.  Gwin,  136  Ind.  562,  36  N. 
E.  237,  22  L.  R.  A.  402,  and  cases  dted.  lo 
8  Am.  &  Eng.  Ency.  of  Law  <2d  Ed.),  the  au- 
thors say:  "Every  regularly  constituted  court 
has  inherent  power  to  do  all  things  that  are 
reasonably  necessary  for  the  administration 
of  justice  within  the  scope  of  its  jurisdic- 
tion." Possibly  It  may  be  said,  however, 
that  the  power  of  the  court  In  the  employ- 
ment of  persons  to  perform  necessary  serv- 
ices Is,  since  the  enactment  of  the  statute 
of  1899  concerning  county  business,  subject 
to  the  regulation  or  restriction  provided  by 
sectlOD  27  of  that  act  (Act  1899,  p.  362, 
c.  164).  As  to  this  question  we  need  not  and 
do  not  decide.  See,  however.  Turner  v.  The 
Board,  158  Ind.  166,  63  N.  E.  210. 

The  official  bond  executed  by  Flynn  and 
his  sureties  was  conditioned,  as  provided  by 
law,  that  he  should  faithfully  discharge  the 
duties  of  the  office  of  clerk  of  the  circuit 
court,  and  should  pay  over  on  demand  to  the 
person  or  persons  entitled  or  authorized  to 
receive  the  same  "all  moneys  that  may  come 
into  his  bands  as  such  circuit  court  clei^ 
by  virtue  of  his  office."  The  liability  of  ap- 
pellees in  this  case  arises  ex  contractu,  and 
tbey  cannot  be  held  liable  beyond  the  let- 
ter and  terms  of  their  contract  Their  ob- 
ligation under  the  bond  Is  strictlssimi  juris, 
and  cannot  be  extended  by  construction  or 
Implication.  Jenkins  v.  Lemonds,  29  Ind. 
294;  Carey  v.  Th'e  State.  34  Ind.  105;  Scott 
V.  The  State,  46  Ind.  203;  State  v.  Plynn, 
157  Ind.  52,  60  N.  E.  684;  Hawkins  v.  Thom- 
as, 3  Ind.  App.  399,  29  N.  E.  157;  Mecbem's 
Pub.  Officers,  S  282.  When  a  public  officer  is 
sued  upon  his  official  bond,  the  liability  of 
the  obligors  must,  under  the  law,  be  brought 
clearly  within  that  Instrument;  and  the  lia- 
bility of  the  principal  is  identically  the  same 
&s  that  of  his  sureties.  Bowers  v.  Fleming, 
37  Ind.  541;  Hawkins  t.  Thomas,  8  lad. 
App.  899,  29  N.  E.  157;  State  v.  Gtvan,  45 
Ind,  267.  In  Carey  v.  The  State,  84  Ind. 
105,  which  involved  tlie  liability  of  the  clerk 
on  bis  bond  for  money  paid  Into  open  court 
HB  a  tender,  this  court  said:  "The  clerk  is 
a  creature  of  the  state  Constitution,  hut  bis 
duties  are  defined  only  by  statute.  His 
Iwndsmen  are  presumed  to  know  the  law  fix- 
ing their  liability  when  they  executed  the 
bond;  and  they  have  a  right  to  its  protec- 
tion, whether  they  did  or  did  not  In  fact 
know  It  There  is  no  law  In  this  state  ren- 
dering the  sureties  liable  In  such  a  case, 
there  being  no  law  making  It  the  duty  of  the 
clerk  to  receive  such  money." 

The  claim  Is  made  by  counsel  for  appel- 
lant that  If  the  services  In  preparing  the 
dockets  in  controversy  were  not  rendered  by 
Flynn  in  his  official  capacity,  and  if  the  al- 
lowanoeB  of  money  made  by  the  court  In  pay- 


ment thereof  were  Independent  of  any  stat- 
ute, then,  and  under  such  circumstances,  the 
allowances  were  unlawful,  and  may  be  re- 
covered by  the  county  In  a  ault  upon  the 
clerk's  official  bond.  This  contention  is  un- 
tenable, and  cannot  be  sustained.  If  the 
court  during  the  time  Flynn  was  in  office, 
unlawfully  made  to  him  allowances  out  of 
the  county  treasury,  which  he  accepted  and 
converted  to  his  own  use,  then  under  the  rule 
affirmed  and  enforced  in  Board,  etc.,  v.  Heas- 
ton,  144  Ind.  583,  41  N.  E.  457.  43  N.  E.  651, 
65  Am.  St  Rep.  192,  the  county  might.  In  an 
action  against  him  personally,  recover  tbe 
money;  but  in  such  a  case  there  would  be 
no  liability  on  his  official  bond.  Bowers  v. 
Fleming,  67  Ind.  541.  Flynn  as  clerk  of  the 
Tippecanoe  circuit  court  and  Flynn  in  bi» 
own  proper  person  as  an  IndlTldual  are  in  a 
legal  sense  two  separate  and  distinct  persons, 
and  it  certainly  would  be  absurd  to  assert 
that  services  performed  by  him  individually 
or  in  his  private  capacity  were  performed 
by  him  as  clerk  of  the  circuit  court  Neither 
the  Tippecanoe  circuit  court  nor  the  superior 
court  of  that  county,  in  the  absence  of  legal 
authority  for  so  doing,  could  prescribe  or  fix 
the  official  duties  of  its  clerk;  and  if  either 
made  him  an  allowance  of  money  out  of  the 
public  treasury  for  the  performance  of  on- 
official  duties— that  is  to  say,  services  or  du- 
ties not  imposed  upon  blm  by  any  law,  ex- 
press or  Implied— a  liability  for  money  so 
received  and  converted  to  bis  own  use  under 
such  circumstances  could  not  be  created 
against  his  bondsmen. 

The  bond  In  sulf  Is  conditioned  substantial- 
ly in  accordance  with  section  7928,  Burns' 
Rev.  St.  1901  (section  6842,  Homer's  Rev.  St 
1901),  and  we  may  again  assert  that  in  or- 
der to  establish  a  liability  tbereon  in  this 
action,  the  money  In  controversy  most  be 
shown  to  have  come  Into  the  hands  of  Flynn 
as  clerk,  and  that  his  failure  to  pay  it  over 
to  the  relator  as  charged  was  a  breach  of  the 
bond.  It  certainly  may  be  said  that  prepar- 
ing the  hand  dockets  in  controversy  for  the 
printer  was  not  work  of  such  a  nature  or 
character  as  no  one  but  the  clerk,  as  such 
official,  was  authorized  to  perform.  The 
court  under  the  circumstances,  bad  aa  mucb 
I>ower  to  have  employed  any  competent  at- 
torney at  law  or  other  person  to  do  this 
work  as  It  had  to  employ  Flynn.  Board,  etc. 
T.  Mitchell,  131  Ind.  370,  30  N.  E.  409,  16  1* 
R.  A.  520.  If  Immediate  necessity  had  artsen 
for  the  repair  of  the  elevator  to  the  court- 
room, and  the  court  had  employed  him  to 
make  the  necessary  repairs,  and  allowed  him 
therefor  a  reasonable  compensation  out  of 
the  county  treasury,  in  reason  it  could  not 
be  asserted  that  he  rendered  official  services 
in  mailing  such  repairs,  and  must  account 
to  and  pay  over  the  money  so  received  to  the 
coimty,  by  reason  of  the  mere  fact  that  at 
the  time  he  performed  the  work  In  repairing 
the  elevator  he  was  the  Incumbent  of  tbe 
office  of  clerk. 
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In  the  case  of  Board,  etc.,  t.  MltcheTI.  su- 
pra, the  board  of  commlsslonera  of  the  coun- 
ty of  Tippecanoe,  under  tfie  "Public  Neces- 
sity Act"  of  1870  (sectioo  7853,  Bums'  BeT. 
St  1901;  section  5766.  Homer's  ReT.  SL 
1901),  entered  into  a  contract  with  Mitchell, 
wblle  be  was  clerk  of  the  circuit  court  of 
that  county,  to  Index,  arrange,  and  preserve 
by  boxing,  etc.,  certain  papers  on  file  in  bis 
office.  In  that  appeal  this  court,  speaking 
through  Elliott,  J.,  in  considering  and  afQrm- 
Ing  the  right  of  Mitchell  to  recover  against 
the  county  for  hia  services,  said:  "If  the  ap- 
pellee's claim  is  to  be  regarded  as  one  for 
extra  services  as  an  oGBcer,  the  appeal  must 
be  sustained.  If  the  claim  is  for  compeosa- 
tlon  for  dntiea  performed  by  him  as  clerk, 
be  cannot  recover.  Or.  again,  If  the  order  of 
the  board  Is  to  be  construed  as  an  attempt 
to  add  new  official  duties,  and  give  compen- 
sation for  tbelr  p^formance,  the  appellee 
must  fall.  The  cases  supporting  tbls  doc- 
trine Indicated  are  numerous,  and  we  strictly 
adbere  to  tbem.  [Citing  cases].  The  appel* 
lee's  claim  Is  founded  upon  a  contract  to 
perform  work  required  by  Indispensable  pub- 
lic necessity.'  Bis  whole  right  grows  out 
of  the  contract  His  claim  is  not  for  ex- 
tra compensation,  not  for  official  services,  nor 
for  added  official  duties.  The  claim  Is  solely 
and  exclusively  for  compensation  due  nnder 
a  contract  On  that  contract  rests  his  claim. 
The  board  might  certainly  have  made  such  a 
contract  with  a  private  individual,  and.  if  It 
could  do  this,  It  may  make  such  a  contract 
with  the  clerk.  There  are,  indeed,  strong 
reasons  why  It  la  prc^r  to  make  the  con- 
tmct  with  the  clerk  rather  than  with  a  stran- 
ger. There  are  instances  In  which  In  tlie 
strictest'  sense  of  the  term  there  is  an  In- 
dlspeiuable  pabllc  necessity*  for  making  such 
K  contract;  as,  for  Instance,  where  there  is 
K  removal  caused  by  the  destruction  of  a 
courthouse,  or  by  the  construction  of  a  new 
one.  As  the  right  of  the  appellee  rests  entire- 
ly upon  a  special  contract  made  by  the  board 
because  of  the  demands  of  'an  Indispensable 
public  necessity,'  the  case  Is  not  witliln  the 
scope  of  the  doctrine  of  the  cases  declaring 
that  extra  compensation  cannot  be  paid  to 
county  officers.  That  cases  exist  In  which 
a  valid  contract  may  be  made  by  the  board 
of  commissioners  with  a  county  officer  has 
been  adjudged." 

We  are  of  the  opinion  that  the  court  If 
the  necessity  arose,  had  the  power  to  em- 
ploy Flyon  unofficially  to  prepare  and  ar- 
range the  hand  dockets  In  dispute  for  the 
nse  and  purposes  of  the  court,  and  had  the 
authority,  therefore,  to  allow  him  a  reason- 
able compensation  for  such  services  out  of 
the  county  treasury  as  court  expenses.  Con- 
sequently the  money  allowed  him  under  such 
cfreumstances  would  be  his  own,  and  he 
would  not  be  required  to  turn  It  over  to  the 
county.  If  the  allowances  In  question  were 
unlawfully  made  by  the  court  to  him,  and  he 
lecdTed  the  mtuiey  dther  In  hla  owa  private 


capacity  or  under  the  mere  color  of  office, 
then  DO  right  to  recover  by  tbe  county  would 
arise  on  bis  official  bond.  On  this  point  see 
tbe  authorities  hereinbefore  cited.  Conse- 
quently, upon  neither  view  of  the  case  under 
the  facts  alleged  in  either  the  fourth  or  fifth 
paragraph,  is  tbe  relator  entitled  to  recover, 
and  the  demurrers  of  appellees  to  each  were 
properly  sustained. 

Counsel  tor  appellees  argue,  In  effect,  that 
there  can  be  no  recovery  by  the  county  under 
the  facts  alleged  in  the  third  paragraph  of 
the  complaint  Tbls  contration,  in  our  opin- 
ion, is  wholly  untenable.  The  gravamen  of 
this  paragraph  It  will  be  observed,  is  that 
riynn.  as  clerk,  collected  and  received  money 
In  payment  of  cortain  fees  and  costs  of  record 
In  hla  office.  Tbe  official  services  out  <tf 
which  these  fees  and  costs  accrued  were  per- 
formed  by  one  Gaddls.  as  sheriff  of  tbe  coun- 
ty. H  appears  that  the  clerk  failed  and  re- 
fused to  pay  tbe  money  so  received  by  him 
eUther  to  Oaddls  as  sheriff,  or  to  the  tatter's 
successor  in  office,  or  to  the  county,  upon  de- 
mand, but  wholly  converted  such  money  to 
his  own  use.   They  advance  the  argument 

(1)  that  it  was  the  duty  of  the  successor  ot 
Gaddls  as  sheriff  to  collect  and  receive  the 
uncollected  fees  earned  by  his  predecessor; 

(2)  that  In  the  event  the  clerk  collecto  them, 
he  Is  not  required  by  law  to  pay  them  over 
to  tbe  county  trrasury.  They  therefore  con- 
tend that  the  default  of  the  clerk  In  the 
premises  does  not  entitle  tbe  relator  to  re- 
cover upon  his  official  bond.  It  Is  claimed 
that,  if  he  is  liable  upon  his  bond  for  the 
money  received  and  converted  as  shown,  that 
the  liability  Is  created  In  favor  of  tbe  sheriff, 
and  not  in  favor  of  tbe  county.  It  is  Insisted 
that  neither  section  123  nor  section  124  of 
tbe  fee  and  salary  act  of  1895  (Acts  1895,  p. 
855,  c.  145)  refers  to  any  fees  collected  by 
one  officer  which  belong  to  another  official. 
Such  money,  when  collected,  counsel  assert 
should,  under  the  above  provisions  of  the 
salary  law,  be  turned  over  to  tbe  proper  of- 
ficer, and  he  should  report  the  amount  there- 
of at  his  quarterly  settlement  and  pay  It 
into  the  county  treasury  for  tbe  use  of  tbe 
fund  to  which  it  was  appropriated  under  the 
law.  It  may  be  conceded  that  such  method 
Is  tbe  orderly  one.  In  the  first  Instance,  for 
tnming  the  money  through  tbe  hands  of  the 
sheriff  into  the  public  treasury.  But  this 
cannot  avail  appellees  in  this  action.  It  Is 
true  that  it  is  disclosed  that  after  the  expi- 
ration of  Gaddls'  term  as  sheriff,  the  clerk 
collected  and  received  the  money  In  payment 
of  certain  fees  and  costs  earned  by  Gaddls 
as  sheriff,  but  It  further  appears  that  after 
the  money  was  so  received  by  the  clerk,  he 
failed  to  pay  It  over  to  any  person  entitled 
thereto,  but  wholly  converted  It  to  bis  own 
use.  An  examination  of  stmie  of  the  statutes 
of  this  state  enacted  prior  to  the  fee  and 
salary  law  of  1895,  which  Impose  certain  du- 
ties upon  the  clerk  ot  the  circuit  court  will 
be  inatmctlTe  In  dealing  with  the  question 
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here  InToIved.  The  clerk  of  the  circuit  court 
Is  required  to  draw  up  all  Judgments  ren- 
dered and  other  proceedingB  of  the  court,  and 
enter  them  In  the  proper  order  book  or  rec- 
ord. Sections  SS8. 13S2,  Burns'  Bev.  St  IDOl. 
It'  la  made  his  farther  duty  to  keep  In  hU 
office  the  following  dockets:  A  judgment 
docket,  tn  which,  among  other  things,  he 
must  enter  a  statement  of  the  amount  of  the 
Judgment  and  costs,  etc.  Section  681,  Id. 
An  execQtlon  docket.  In  which  be  must  eater 
all  executions,  showing  the  amount  of  the 
Judgment  upon  which  they  were  issued.  In- 
terest, and  costs.  In  this  docket  he  enters 
at  length  the  return  of  the  sheriff  upon  the 
ezecuUon.  Section  689,  Id.  The  clerk  Is 
also  required  to  keep  a  register  of  fees  or 
feebooks  In  which  he  enters  all  fees  accru- 
ing in  every  case  or  proceeding  In  court,  or 
accming  in  other  matters  connected  with  his 
office.  Section  7941,  Id.  He  Is  also  required 
to  keep  a  cashbook,  and  must  enter  therein 
the  amount  of  money  received  on  all  fees,  in- 
'  eluding  his  own,  as  provided  by  section  7940, 
Id.  All  process  or  writs,  etc.,  issued  by  the 
clerk  to  the  sheriff  are  required  to  be  re- 
turned by  that  officer  to  the  clerk,  and  the 
fees  taxed  and  charged  by  the  sheriff  for  bis 
services  therein  are  indorsed  upon  such  writs 
or  process,  and  made  a  part  of  the  return 
thereof,  and  are  entered  of  record  by  the 
clerk  In  the  proper  fee  books  and  other  books 
In  his  office.  In  alt  dvll  actions  a  party  re- 
covering Judgment  Is  entitled  to  recover  his 
costs  laid  out  and  expended,  except,  etc. 
Bectlon  599,  Id.  By  section  1907  the  accused 
party  In  a  criminal  prosecution.  If  convicted. 
Is  liable  for  the  payment  of  all  costs  unless 
exempt  as  therein  provided. 

We  have  referred  to  these  various  provi- 
sions of  onr  statutes  In  order  to  show  that 
thereby,  in  connection  with  the  fee  and  sala- 
ry law  of  1895,  a  complete  system  is  created 
by  which  the  clerk  Is  required  to  enter  of 
record  In  his  office  all  Judgments,  fees,  costs, 
dues,  and  other  demands  arising  out  of  any 
action  or  proceeding  in  any  of  the  courts  of 
his  county  of  which  he  is  clerk,  or  growing 
out  of  any  business  or  matter  connected  with 
the  office  of  clerk  of  the  circolt  court  In 
order  to  authorize  the  clerks  of  the  various 
courts  of  this  state  to  officially  receive  mcsiey 
In  the  payment  of  all  Judgments,  dues,  and 
demands  whatever  of  record  in  their  respec- 
tive offices,  together  with  all  funds  ordered  to 
be  paid  Into  court  the  legislature  of  1875 
enacted  a  statute  whereby  such  authority  is 
expressly  granted,  and  it  is  therein  declared 
that  such  clerks  shall  be  liable  on  their  offi- 
cial bonds  for  the  money  so  received  by  them. 
Acta  1875,  p.  37,  c.  24,  i  7936,  Burns'  Bev.  St 
1901  (section  5850,  Homer's  Bev.  St  1001). 
The  words  "dues  and  demands,"  as  employed 
in  this  statute,  are  sufficiently  broad  and 
comprehensive  to  include  money  received  by 
the  clerk  In  payment  of  all  fees  and  costs  of 
record  in  bin  office.  Henry  v.  The  State,  98 
IiuL  881:  Hammann  t.  Mink.  90  Ind.  27a 


In  the  latter  case  this  court  h^  that  this 
act  embraced  costs.  A  Judgment  Is  an  en- 
tirety, and  tbe  costs  recovered  by  the  judg- 
ment plaintiff  are  a  part  thereof,  and  under 
the  rule  affirmed  by  this  court  previous  to 
tbe  passage  of  the  fee  and  salary  laws  of 
1891  and  1895  such  costs  belonged  to  the 
Judgment  plaintiff  on  the  theory  that  he  had 
either  paid  them  as  they  accrued  or  was  lia- 
ble for  the  payment  thereof.  Martlndale  v. 
Tlbbetts,  16  Ind.  200;  Church  v.  Hay,  93  Ind. 
323;  Kelfer  v.  Summers,  1S7  Ind.  106,  35  N. 
B.  1108,  86  N.  B.  894,  and  cases  there  cited. 
Tbe  rule,  however,  affirmed  In  Hays  v.  Boyer, 
69  Ind.  341,  Miller  v.  The  State,  61  Ind.  503. 
and  Kelfer  v.  Summers,  supra,  whereby  it  is 
heljl  that  a  Judgment  In  favor  of  a  party  for 
costs  is  as  much  hia  own  property  and  under 
his  control  as  is  the  Judgment  recovered  for 
the  debt  or  damages,  has  been  abrogated  by 
the  fee  and  salary  laws  of  1891  and  189S,  at 
least. so  far  as  it  concerns  costs  accruing  by 
reason  of  the  official  services  performed  for 
litigants  by  the  sheriff  and  clerk.  It  is  only 
in  the  event  that  such  costs  have  been  pre- 
viously paid  by  tbe  Judgment  plaintiff  that 
they  can  become  bis  when  collected.  By  sec- 
tion 122  of  the  salary  act  of  189o  (Laws  1895, 
p.  352.  c.  146)  it  is  provided  that  sheriffs,  on 
behalf  of  their  respective  counties,  shall,  for 
the  services  performed  by  them,  tax  and 
charge  tbe  fees  provided  by  law.  It  is  fur- 
ther provided  that  "the  fees  and  amounts  so 
charged  shall  be  deslgqated  'sharUTa  costs,* 
but  they  shall  in  no  sense  belong  to  or  be 
the  property  of  the  sheriff,  but  they  shall  be- 
long to  and  be  the  property  of  the  county,  ex- 
c^t"  etc.  By  virtue  of  this  provision  of  the 
statute  such  costs,  arising  out  of  fees  for  offi- 
cial services  performed  by  the  sheriff  for  the 
Judgment  plaintiff,  on  recovery  by  the  latter 
from  his  adversary,  neither  belong  to  such 
officer  nor  to  tbe  judgment  plaintiff;  but  from 
tbe  time  euch  services  are  rendered  they  be- 
come and  are  the  property  of  tbe  county  by 
virtue  of  this  legislative  declaration,  and 
when  tbe  money  is  paid  in  satisfaction  of 
any  and  all  such  costs  or  fees  It  must  be  turn- 
ed over  into  the  county  treasury  as  provided 
by  tbe  fee  and  salary  law  of  lSd5.  While 
executions  may  be  issued  upon  Judgments  to 
enforce  the  collection  thereof,  including  costa 
thereon  and  accruing  costs,  and  while  fee 
bills  may  issue  to  enforce  the  collection  of 
fees,  nevertheless  a  party  liable  for  tbe  pay- 
ment of  any  Judgment  costs,  or  fees  what- 
ever of  record,  In  the  office  of  clerk  of  the 
circuit  court,  may,  without  being  coerced  by 
an  execution  or  fee  bill,  pay  the  money  lo 
satisfaction  thereof  to  such  clerk.  But  it  is 
insisted  by  appellees*  counsel  that  so  far  as 
section  7936,  supra,  may  have,  prior  to  tbe 
passage  of  the  fee  and  salary  law  of  18^, 
authorized  the  clerk  of  the  circuit  court  to 
receive  fees  earned  by  the  sheriff-  and  of  rec- 
ord In  tbe  office  of  the  clerk,  it  is  to  that  ex- 
tent repealed  by  the  provisions  of  the  salary 
law  of  1895,  which  makes  It  the  duty  of  tlu 
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abcriff  to  «>nect  and  report  his  fees  and  turn 
tiiem  Into  the.  county  treamur-  Before  tbe 
punge  of  tbe  salary  act  It  was  tbe  right  of 
tbe  Bherlff  to  collect  bis  fees,  and  the  fact 
Oat  Oiat  act  expressly  oijolned  upon  blm 
Hi*  duty  to  collect  his  fees  and  pay  them  Into 
Hw  public  treasury  ^lea  not  In  any  sense 
change  the  provisions  of  section  7(06,  supra, 
■o  as  to  deprive  tbe  clerk  of  tbe  authority 
tterennder  to  receive  money  In  satisfaction 
fif  any  of  tbe  fees  of  the  sheriff  which  are  of 
record  In  bis  office.  It  Is  true,  as  we  have 
prevlonsly  conceded,  that  It  to  the  duly  of  the 
derk,  when  be  receives  money  in  payment 
of  dierUra  fees  of  record  in  his  office  to  pay 
It  over  to  the  sheriff  for  the  latter  to  dispose 
of  as  the  law  exacts;  but  if  the  clerk  omits  to 
discharge  thto  duly,  but  converts  the  money 
to  hto  own  uae^  certainly  nelth«'  be  nor  tbe 
raretles  on  hto  bond  are  In  a  position  to  deny 
tbe  right  of  th^  county  in  an  action  on  the 
btrnd  to  recovw  the  money,  since  it  to  ultlr 
mately  to  be  paid  to  the  county  in  any  event 
Of  course,  we  do  not  Intend  to  affirm  that  it  to 
the  duty  of  the  <deife  to  enforce  tbe  collection 
of  tbe  sberlfTs  fees,  but  what  we  do  bold  to 
tliat  under  the  provisions  of  section  7886  he 
ia  authorised  to  rec^ve  money  on  all  fees  and 
costo  which  are  of  record  in  hto  office. 

To  recapltutote,  tbe  money  In  contzoversy, 
u  dtoclooed  by  the  third  paragraph  of  tbe 
complaint,  was,  under  the  tow,  officially  re* 
ceived  by  tlie  ctork.  It,  as  we  have  seen, 
belonged  to  and  was  tbe  pn^terty  of  the 
oowity  of  Tippecanoe.  Under  the  drcum- 
■tonces,  therefore,  the  failure  of  the  clerk  to 
pay  it  over  to  either  Gaddto  as  ^erltt,  or 
to  the  Bucceesor  of  the  totter,  or  to  the  coun- 
ty, and  In  converting  It  to  hto  own  use  as  he 
did.  was  a  vlototlmi  of  the  obligation  of  hto 
4^ctol  bond,  for  which  tbe  retotor  can  main- 
tain tlito  action.  Landers  Fisher,  2  Ind. 
App.  64, 28  N.  B.  204,  and  cases  cited;  Henry 
T.  The  State,  98  Ind.  881,  ,and  cases  dted. 
Tbe  dectolone  in  the  cases  of  Wdsenbom  v. 
The  Peopto,  SS  HI  App.  82,  and  People  v. 
BamweU,  41  111.  Apsf.  617,  are  directly  in 
point,  and  fully  support  our  conclusion.  It 
fellows,  therefore^  that  12ie  court  erred  in  wa»- 
tolulng  the  demurrers  to  the  third  paragraph. 

The  first  paragraph  of  the  complaint,  un- 
d«  the  tecto  therein  alleged,  presents  the 
qnesUon  to  respect  to  tiie  right  of  the  clerk 
to  retain  as  hto  own,  undw  the  fee  and  sal- 
ary tow  of  1886,  the  mon^  allowed  him  by 
tiia  circuit  and  superior  courts  of  Tippecanoe 
county  as  a  per  diem  for  attending  tbeir  ses- 
sions. This  paragraph  seemingly  proceeds 
ivon  the  thewy  that  the  per  diem  allowances 
made  by  the  several  courts  of  that.conntr  to 
the  clerk  for  attoodlng  their  sessions  by  hlm- 
■elf  «  a  deputy  must  be  regarded  as  fees 
taxed  and  charged  by  the  tletk  In  behalf  of 
tiw  county  In  accordance  with  the  provtolons 
of  the  afwesald  act,  and  that  tberennd«r  the 
njoney  arising  out  of  hto  services  In  sttend- 
tos  tbe  sessions  of  the  court  belonged  to  tbe 
ooun^,  and  should  have  been  r^rted  b; 


him,  and  paid  into  the  county  treasury.  And 
thto  to  the  contention  ot  counsel  for  appel- 
tout;  who  inatot  that  tbe  compensation  of 
the  clerk  of  the  IHppecanoe  circuit  court  was 
limited  to  tbe  annual  salary,  as  ivovlded  and 
fixed  by  the  act  in  question,  and  that  the 
cl^k  thereunder  was  prohibited  from  re- 
taining as  hto  own  any  and  all  fees  and  emol- 
nmento  of  hto  office  from  whatever  source 
derived.  By  section  114  of  thto  law  (see 
Acts  1885.  p.  842.  c;  146),  It  to  provided  that 
"for  attending  court  in  person  or  by  d^ut}-, 
Oie  clerk  thaa  raosfoe  for  eaoh  day  the  court 
to  actually  in  session  two  d(rilars.  (Our  ital- 
ics.) Tbe  same  section  again  provides  that 
"for  easb  day  actually  In  attendance  .iqton 
any  session  of  the  circuit,  superior  or  crim- 
inal courts  by  himself  or  deputy  to  be  paid 
out  of  the  county  treasury,  two  dollars." 
These  two  provlshms  may  be  properly  read 
together.  The  section  furtho:  providw  that 
"all  altowances  made  by  tbe  court  during 
any  twm,  escept."  etc  'UuU  be  at  0ie  dose 
of  each  term  Included  in  one  general  cer- 
tiflcato  by  the  clerk,  duly  attested  and  swl- 
ed,  tox  paymmt  out  of  tbe  county  treas- 
ury."  In  Seller  v.  The  Stete.  160  Ind.  606, 
66  N.  B.  822,  OB  N.  B.  &46,  07  N.  B.  448, 
the  queatloD  therein  involved  waa  as  to 
whedur  the  per  diem  awarded  out  of  the 
county  treasury  to  the  coun^  auditor  under 
the  amendment  of  the  tax  stetute  of  1885  for 
serving  as  a  member  of  the  county  board  of 
review,  was  a  fee  which  that  officer,  by  vir- 
tue of  the  provisions  of  the  fee  and  salary 
law  of  1865,  was  required  to  charge  and  tax 
OD  b^alf  of  title  county,  and,  when  collect- 
ed, to  be  turned  back  into  the  county  treas- 
ury. It  was  contended  In  that  appeal,  as  it 
to  In  this,  that  the  auditor  in  question  waa 
confined  to  the  annual  salary  provided  by  the 
fee  and  salary  law,  and  that  all  allowances 
and  emdnmente  of  tbe  ct&co  most  be  re- 
ported and  paid  Into  the  coun^  treasury, 
under  section  124  of  that  statute.  In  that 
case,  after  a  full  consideration  of  the  fee 
and  salary  act  of  1885,  thto  court  held  that 
the  money  received  by  the  auditor  tot  hto 
per  diem  services  upon  the  county  board  of 
review  could  not  be  regarded  as  fees  wblcb 
he  was  required  under,  the  tow  in  questltm 
to  turn  back  into  tbe  county  treasury,  but, 
upon  the  contrary,  he  was  entitled  to  re- 
tain the  mon^  as  hto  own.  It  to  not  neces- 
sary that  we  repeat  all  that  to  said  in  that 
appeal,  hut  it  to  sufficient  to  assert  that  the 
decision  to  that  case  in  respect  to  the  con* 
structton  or  toterpretatlon  of  the  fee  and  sal- 
ary tow  herein  Invdved  in  respect  to  what  * 
constitutes  a  fee  or  fees  within  the  intent 
and  meaning  thereof  must  rule  the  deter- 
mination of  the  question  presented  by  tbe 
first  tmngraph  <tf  the  complatot  It  is  true 
that  It  may  be  said  that  prior  to  the  decldons 
In  the  Seller  Case,  supra,  the  proposition  as 
to  whether  tbe  clerk  of  the  circuit  court  was 
entitled  to  hold  as  hto  own  tbe  per  diem 
allowed  liim  by  the  court  for  attending  ite 
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sesalons  nnder  tbe  fM  and  Hilary  act  In 
question  bad  not  been  decided  either  tUrectly 
or  Indirectly  by  tbis  court 

The  contention  of  appellant's  counsel  that 
said  salary  act  must  be  so  read  aa  to  pro- 
Tide  that  not  only  fees  earned  by  the  clerk 
must  be  accounted  for  by  that  official  and 
turned  bock  Into  the  county  treasuir,  bift 
also  all  emoluments  of  bis  office  whataoeTei 
received  by  him,  except  his  annual  salary, 
must  be  tfccouuted  tor,  repeated,  and  paid 
over  to  the  county  treasury  for  the  purpose 
of  constituting  a  fnnd  for  the  payment  of  his 
annual  salary.  Certainly  no  such  words  or 
terms  as  "fees  and  all  emoluments  of  office 
whatever"  received  by  the  dole  can,  nnder 
any  reasonable  interpretation  or  construction, 
be  read  Into  tbe  statute.  Had  the  Legisla- 
ture Intended  to  Inclnde  emolumoitB  of  of- 
fice other  than  feea,  we  may  assume  that  It 
would  have  given  expression  to  its  will  In 
this  respect  by  the  employment  of  apt  and 
appropriate  words  and  terms.  Oonnsel  for 
ai^Iant,  to  Sttptfort  their  ccmtentlon  in  this 
respect,  cite  us  to  People  v.  Foster,  138  111. 
486t  23  N.  B.  615,  and  Legler  v.  Paine,  147 
Ud.  181. 45  N.  B.  G04.  It  Is  tme  that  It  was 
held  in  tlw  first  case  dted  that  a  county 
sheriff  und»  the  laws  of  the  state  at  Illi- 
nois was  required  to  «ccount  fw  the  pw  diem 
allowed  him  as  sheriff  for  attending  the  sea- 
dons  of  the  court  The  statute  nnder  con- 
sld^atlon  in  that  appeal,  however,  in  re- 
spect to  the  money  which  the  shwiff  was  re- 
quired  to  accoont  for  and  turn  over  to  the 
public  treasury  was  in  its  language,  words, 
and  terms  of  wide  scopes  and  quite  different 
In  this  reqyect  from  the  law  now  under  con- 
sideration. The  statute  in  controversy  in 
that  appeal  made  it  the  duty  of  the  sheriff 
to  keep  in  his  office  "a  full,  true  and  minute 
account  of  all  fees  and  emoluments  of  his 
office  earned  by  him  of  every  name  and  diar- 
acter,"  and  of  all  moneys  received  on  ac- 
connt  thereof.  Such  money  he  was  required 
to  report  and  pay  over  to  the  public  treasury. 
Our  Legislature,  however,  In  glvli^  expres- 
sion to  Its  vrtll  in  ■regard  to  what  should  be 
charged  and  taxed  by  the  clerk  and  paid  by 
him  into  the  county  treasury  to  constitute  a 
fund  for  the  payment  of  his  salary,  was  cour 
tent  to  employ  only  the  word  "fees."  In 
Legler  v,  Paine,  supra,  tbe  question  In  Issue 
was  the  constitutional  validity  of  the  salary 
act  of  1895.  As  to  whether  the  per  diem  of 
tbe  clerk  of  the  circuit  court  was  a  fee  or 
an  allowance  which  was  required  to  be  turn- 
ed back  by  him  into  the  county  treasury  was 
'  not  therein  Involved,  and  what  was  s^d  by 
the  writer  of  the  opinion  In  that  case  which 
can  be  said  to  have  any  bearing  on  the  ques- 
tion as  now  presented  Is  clearly  obiter.  As 
held  and  shown  In  the  Seller  Case,  supra, 
the  words  "fee  or  fees,"  at  and  prior  to  the 
passage  of  the  fee  and  salary  act  of  1895, 
had  been,  by  the  decisions  of  this  court 
given  a  well-defined  meaning. 

By  the  canons  of  law  governing  the  con- 


struction of  statntes  all  parts  tbereof  are  re- 
quired to  be  construed  togetber,*  and  har- 
monized. If  posdble,  and  no  such  Interpreta- 
tion or  construction  is  to  be  placed  upon  an 
act  of  the  Legislature  as  will  lead  to  Inctm- 
sistency  or  absurdity.  The  authorities  af- 
firm that  tbe  words  and  terms  employed  by 
the  lawmakers  in  the  enactment  of  a  stat- 
ute should  be  first  considered  In  tbeir  literal 
and  ordinary  signification.  Aa  was  said  in 
Seller  v.  The  State,  supra:  "Words  and 
phrases  employed  in  the  htw  must  be  con- 
sidered in  their  literal  and  ordinary  s^lfica- 
tion,  and,  where  technical  words  and  phrases 
are  used  which  have  a  peculiar  and  appro- 
priate meaning,  these  must  be  understood  ac- 
cording to  their  technical  Import  unless  in 
so  doing  the  Intent  of  tlie  Legislature  will  be 
defeated"— citing  many  authorltlea.  In  the 
case  of  Board  of  Com'rs  v.  Rdssner,'  SS  Ind. 
260,  it  was  held  that  **fuel  furnished  by  the 
sheriff  for  prisoners  forms  no  part  of  the  ex- 
pense boarding  of  prisoners,  and  is  not 
compensated  by  the  allowance  per  diem  for 
such  boarding,  nor  by  the  sheriff's  fees  pre- 
scribed by  law."  The  court  In  tiiat  case,  In 
further  referring  to  the  fee  and  salary  act 
of  1875,  said:  "Tbe  latter  act  makes  no  pro- 
visions tor  paying  tbe  sheriff  tor  fuel  fur- 
nished by  him  for  the  Jail,  but  fixes  his  per 
diem  compensation  for  boarding  prisoners. 
*  *  *  Section  18  (Laws  1875,  Sp.  Sess.  p. 
88,  c  S),  in  relation  to  iftiffliffs,  provides  that 
'the  sheriffs  of  the  several  counties  of  this 
state  shall  tax  and  charge  the  following  fees 
and  none  other,  to  wit*  etc.  But  the  claim 
of  tbe  sheriff  (or  fuel  furnished  for  the  jail 
la  not  a  fee,  and  is  not  embraced  in  tbe  above 
provision.**  In  Feagin  v.  The  Oomptroller, 
42  Ala.  616,  the  statuM  there  In  controversy 
prescribed  the  fees  and  allowances  to  which 
sheriffs  were  entitled  in  criminal  cases, 
among  which  it  was  provided  that  be  should 
be  allovred  for  boarding  white  prisoners  in 
Jail  60  cents  for  each  day,  and  for  boarding 
colored  prisoners  40  cents  per  day.  The 
court  held  in  that  appeal  that  the  p^  diem 
allowed  to  the  sheriff  for  boarding  such  pris- 
oners was  not  a  feft  In  Alexander  t.  Har- 
rison, 2  Ind.  App.  47.  28  N.  EL  110,  Judge 
Crumpacker,  speaUng  for  the  court,  said: 
"The  term  fees'  and  Nwsts*  are  often  used 
interchangeably,  as  having  the  same  appli- 
cation; but  accurately  E^eaking,  the  term 
'fees'  Is  applicable  to  the  Items  chargeable 
by  law  as  between  the  (^c«r  or  witness  and 
the  party  whom  he  serves,  while  the  term 
'costs'  has  reference  to  the  expoises  of  the 
litigation  as  betwen  Ilt^nts.  Musser 
Good,  11  Serg.  ft  B.  247,"  This  hitter  case 
and  Cowdln  v.  Hnff,  10  Ind.  8S,  from  which 
we  quoted  in  the  Seller  Case,  supra,  save 
to  disclose  the  meaning  accorded  to  the  term 
"fees"  by  the  higher  courts  of  tbis  state  prior 
to  the  passage  of  the  fee  and  salary  lav  1b 
controversy.  That  the  clerk's  per  diem  for 
attending  court  cannot  be  considered  a  fee 
within  the  acceptation  and  meaning  of  tiiat 
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term  when  applied  to  county  offlc^  see 
Jefferson  County  t.  Johnson,  64  111.  149,  and 
Knox  County  t.  Chrlstlaner,  68  111.  465,  In 
each  of  which  It  is  held  that  a  pet  diem  al- 
lowance by  statute  to  connty  superintend- 
ents of  schools  could  not  be  regarded  as  fees. 

It  ta  claimed  by  counsel  for  appellant  that 
the  Legislature,  by  providing  salaries  for  the 
officers,  intended  to  limit  them  to  their  sal- 
aries, and  thereby  remove  all  temptations 
which  formerly  existed  for  such  officials  to 
acquire  fees  by  constructtve  services.  But 
this  argument  is  not  of  force  in  regard  to  tbe 
question  presented  .for  the  reason  that  the 
per  diem  of  the  clerk  was  not,  nnder  former 
laws,  open  to  this  mischief  or  evil.  Under 
previous  laws,  in  like  manner  as  under  the 
present,  this  compensation  allowed  to  the 
clerk  was  not  a  matter  which  he  on  his  own 
motion  was  authorized  to  charge  and  tax, 
but  the  court  formerly,  as  it  does  under  the 
present  law,  determined  tbe  number  of  days 
actually  served  by  the  officer  in  attending  the 
court,  and  allowed  lilm  accordingly  for  each 
day's  services  what  the  law  prescribed. 
Therefore  onder  tbe  former  laws  there  was 
not,  and  is  not  under  the  law  in  dispute,  any 
room  or  opportunity  to  tax  and  charge  for 
constmctlve  services  in  such  cases.  Tbe  fee 
and  salary  law  of  1S91  was  wholly  silent  as 
to  the  clerk's  per  diem  for  attending  the  see- 
riona  of  the  court.  The  Introductory  part  of 
section  114  ot  the  act  in  controversy  provides 
tliat  '*tbe  clerks  of  the  clrcnlt,"  etc.,  "courts 
of  this  state  on  behalf  of  the  comity  In  which 
Bald  coorts  are  held,  shall  tax  and  charge 
upon  proper  books  to  be  kept  In  their  offices 
for  tlkat  purpose,  tbe  fees  and  amounts  pro- 
Tided  by  law.  which  amounts  so  taxed  shall 
be  designated  as  Nderk's  costs,*  but  they  shall 
Id  no  sense  belong  to  and  be  the  property  of 
the  daks,  but  shall  belong  to  and  be  tbe 
pn^rty  of  the  county.  The  clerk  shall  tax 
and  charge:  For  filing  each  paper,  except, 
■•  •  *  five  cent&"  Here  Is  further  enu- 
merated other  Items  of  speciflc  services  for 
wUcfa  the  fees  as  prescribed  are  to  be  taxed 
and  charged.  It  Is  contended,  among  other 
things,  by  counsel  for  appellant,  that,  Inae- 
nrach  as  the  provision  fixing  the  clerk's  per 
diem  Is  a  part  of  this  section,  necessarily 
therefore  It  Is  a  fee  which,  under  tbe  intro- 
ductory provision,  must  be  taxed  and  char- 
ged by  the  clerk  on  behalf  of  tbe  county  as 
"clerk's  costs  "  to  be  turned  back  into  the 
conntyotreasnry.  It  win  be  observed  that  tbe 
provision  of  tlM  section  prescribing  the  pet 
dion  does  not  provide  that  the  clerk  shall 
tax  and  charge  92  for  each  day  actually  in 
attOMlance  itpon  the  court  by  himself  or  dep- 
uty, but  it  declares  that  he  "shall  receive" 
this  compensation,  which  is  to  be  allowed 
the  court  out  of  the  county  treasury  as  part 
ot  the  court  expenses,  it  is  not  taxed  and 
Charged  as  ''clerk's  costs,"  but  is  allowed  In 
Uke  manner  as  are  other  court  expenses. 
The  particular  provision  provides  the  com- 
pensation to  be  allowed  for  each. day,  but 


the  number  of  days  actually  served  by  tbe 
clerk  Is  Judicially  determined,  and  tbe  cer- 
tified order  or  Judgment  of  the  court  in  tbe 
matter  is  tbe  authority  by  which  the  county 
auditor  draws  his  warrant  on  tbe  county 
treasury  for  the  payment  of  the  amount  al- 
lowed. It  Is  only  the  amount  of  fees  which 
tbe  clerk  Is  to  tax  and  charge  as  "clerk's 
costs"  upon  proper  books  as  the  property  of 
the  county,  and  not  all  allowances  from  what- 
ever source  derived,  as  we  shall  hereinafter 
more  fully  show.  Counsel  Insist  that  the 
phrase  "fees  and  amounts"  must  be  con- 
strued so  as  to  embrace  all  allowances  In- 
cluding the  clerk's  per  diem  for  attending 
comrt.  This  contention  Is  untenable,  and. 
would  contravene  the  plain  Intent  of  the  stat- 
ute. Tbe  word  "amounts,"  which  Is  In  con- 
Junction  or  connected  with  "fees,"  is  limited 
to  fees.  The  face  of  the  statute  discloses 
that  some  of  the  fees  enumerated  which  are 
to  be  taxed  and  charged  by  the  clerk  are 
speciflc,  and  the  amotmt  thereof  does  not  de- 
pend upon  a  calculation,  while  tbe  amount 
of  others  is  to  be  ascertained  and  determined 
by  a  calculation.  To  Illustrate:  For  making 
up  a  complete  record,  etc,  8  cents  per  100 
words.  Other  instances  may  be  noted  where 
the  amount  of  the  fees  Is  measured  by  the 
number  of  words,  as  for  making  up  records. 
Issuing  alter£iatiTe  or  peremptory  writs  of 
mandate,  10  cents  per  100  words.  Other  11- 
lustratlons  m^ht  be  given,  but  these  will 
serve  to  show  what  was  intended  by  the 
phrase  "fees  and  amounts."  This  phrase 
was  not  first  used  In  the  act  of  1895,  but  it 
will  be  found  that  it  was  employed  in  every 
fee  and  salary  law  enacted  In  this  state  dur- 
ing the  past  40  years  and  over. 

SectionB  114  and  122,  the  latter  of  which 
prescribes  the  fees  to  be  taxed  and  char- 
ged by  the  sheriff,  are  eadi  somewhat  conr 
fused  or  Inapproi^tely  drafted,  and  embrace 
not  only  fees,  but  also  all  aIlo:wancee  to 
said  offldalB  as  a  compensation  for  expenses 
Incurred  In  the  performance  of  public  serv- 
ices. To  Illustrate  our  meaning:  By  a  pro- 
vision in  section  122,  the  sheriff,  who  is  ex 
officio  the  Jailer  of  ttt^e  county,  is  allowed  a 
per  diem  of  40  cento  for  boarding  prisoners, 
and  again  It  is  provided  that  In  coontlea 
where  there  are  no  sheriff's  residence  or  Jail 
he  is  to  be  allowed  a  reasonable  amount  for 
bouse  rent  and  fuel.  Neither  of  these  allow- 
ances, as  we  have  shown  under  the  decisions 
of  this  court,  can  be  regarded  as  fees.  Again, 
by  a  provision  of  section  114  tbe  clerk  is  to 
be  allowed  "for  going  to  and  returning  from 
the  office  of  tbe  Governor  of  tbe  stote  to  re- 
ceive state  balloto,  for  each  mile  necessarily 
traveled,  five  cents."  To  hold  that  these 
respective  altowances  must  be  taxed  and 
charged  as  fees  on  behalf  of  the  county  and 
paid  into  the  public  treasury  because  they 
are  contained  in  sections  of  the  law  along 
with  what  may  be  properly  denominated  fees 
would,  In  effect,  be  imputing  to  the  Legis- 
lature tbe  Inconsistency  of  requiring  the 
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Clerks  of  tiie  Hveral  countlee  to  go  to  the  of- 
fice ot  the  GoTenior  and  procure  the  official 
hallots  at  their  own  expense.  This  certainly 
vould  Impose  upon  clerks  of  counties  re- 
mote from  the  capital  dtr  tbB  payment  out  ot 
their  own  pockets  of  at  least  an  appreciable 
sum  of  money,  and  to  Oils  extent  their  sal- 
aries would  thereby  be  reduced.  By  force 
of  the  same  construction  the  sheriff  would 
be  compelled  to  tax  and  charge  as  a  fee  his 
per  diem  for  boarding  prisoners  In  bis  cus- 
tody, and  return  fbe  money  received  tberefor 
to  the  county  treasury.  These  compensatory 
allowanceB  arise  out  of  or  attach  to  Oie  office 
of  clerk  or  sheriff,  as  the  case  may  be.  If 
all  of  the  provisions  of  the  act  In  question 
are  to  be  cmstmed  as  **lta  lex  scripts  est," 
and  are  not  open  to  a  construction  or  Inters 
pretatlon,  as  raunsel  for  ai^llant  Insist,  fbea 
it  can  be  asserted  with  as  much  reason  that 
tbe  allowances  to  the  clerk  and  sheriff  above 
mentioned  must  be  regarded  as  compensatory 
fees  to  be  charged  and  taxed  as  such  ai^ 
'paid  back  by  the  officers  to  the  county  as  it 
Is  to  claim  that  tbe  elert:*8  per  diem  which 
the  law  apparently  allows  to  reimburse  him 
for  the  expenses  of  deputies  must  be  retufn- 
ed  to  the  connty.  We  may  at  least  assume 
that  the  Legislature  Intended  to  be  Just  The 
illustrations  which  we  have  glyen  will  suffice 
to  show  that;  If  the  construction  for  which 
appellant  contoids,  that  the  clerk  under  the 
law  must  look  wholly  to  his  salary  to  com- 
pensate blm  for  all  services  performed  and 
for  alt  duties  dlschaif^  as  required  by  law, 
was  adopted.  It  certainly  would  lead  to  in- 
consistency and  absurdity,  and  such  a  con- 
stmctioh  the  authorities  affirm  ought  not  to 
receive  the  sanction  of  the  court  The  clerk, 
under  tbe  law  of  this  state,  Is  required  to  be 
at  his  office  by  himself  or  deputy  on  each 
business  day,  and  to  keep  it  open  between 
Ibe  hours  prescrlbM  for  tbe  transaction  of 
business.  He  is  not  only  required  to  be  at 
his  office,  but  the  law  exacts  of  blm  tbe  fur* 
ther  duty  of  attending  the  sessions  of  the  cir- 
cuit superior,  and  criminal  courto  of  his 
oonnly.  In  some  counties,  where  two  or 
more  of  tiiese  courts  exist,  all  may  be  in 
session  at  the  same  time.  It  cannot  be  sup- 
posed that  tbe  liOglslature  assumed  that  the 
clerk  of  the  drenlt  court  would  be  an  ubiqui- 
tous person;  hence  that  body,  as  we  may  pre- 
sume,  knew  that  these  exactions  of  the  law 
would  fiecessarlly  compel  him  to  Incur  the 
expense  of  employing  and  paytog  out  of  his 
own  pocket  one  or  more  deputies  in  order 
that  tbe  requirements  of  the  law  might  be 
fnffilled.  For  many  years  befwe  the  passage 
of  the  act  of  1S95  the  cleA  of  tbe  circuit 
court  under  the  law,  was  allowed  a  per  diem 
fbr  attending  tbe  sessions  of  the  courts  men- 
tioned, ai^  as  the  Leglslatnre  under  the  law 
in  question  has  prohibited  blm  fft>m  taxing, 
diarginft  and  receiving  as  his  own  any  fees, 
and  does  not  allow  him  a  deputy,  therefore, 
under  the  circumstances,  It  Is  not  anrenson- 
able  to  presume  that  it  Intended  the  per  diem 


compensation  to  iwrtly  aid  in  paying  the  ex- 
penses to  wldch  he>was  necessarily  subjected 
by  the  employment  of  a  deputy  or  deputies. 

Counsel  urge  that  If  tbe  Legldature  had 
Intended  that  the  per  diem  which  It  declared 
the  clerk  should  receive  was  not  to  be  texed 
and  charged  as  a  fee  to  be  returned  to  the 
county  treasury,  then  it  certainly  would 
have  expressed  Ite  will  In  tills  respect  in  apt 
and  positive  language.  But  apertenee  justi- 
fies the  assertion  that  the  Legislature  does 
not  always  in  the  «iactment  of  a  stetute  give 
a  positive  expresstim  ol  Ite  will  In  r^^rd  to 
every  particular  matter  or  matters  tber^ 
embraced.  This  is  manifest  otherwise  the 
courts  would  not  be  so  frequently  Invoked  to 
construe  or  interpret  tbe  Intent  or  meaning 
of  our  laws. 

The  argument  is  further  advanced  that  If 
the  clerk  be  permitted  to  retain  the  money 
arising  out  of  his  per  diem  services  in  at- 
tending court  then  his  salary,  by  this  metbr 
od,  will  be  increased.  But  this  daim  Is  no 
more  reasonable  or  true  than  would  be  the 
ecmtention  that  the  sahiry  of  the  Judge  of  the 
court  was  in  fact  Increased  by  a  law  allow- 
ing talm  Ua  necessary  expenses  incurred  In 
traveling  over  bis  circuit  fOr  tbe  purpose  <tf 
holding  court  The  clerk  of  the  circuit  court, 
as  we  have  shown.  Is  afiowed  no  deputy,  and 
he  Is  required  to  be  at  his  office  each  day, 
and  attend  all  of  the  courts  of  his  county 
when  In  session.  These  duties  cannot  In 
reason  be  performed  without  incurring  the 
expense  of  d^uty  hire.  Especially  Is  this 
true  In  many  of  the  more  populous  counties 
of  the  state-  If  his  per  diem  for  attending 
court  must  be  returned  to  tbe  connty,  then 
his  salary  In  effect  Is  reduced  to  the  amount 
at  least  which  he  Is  compelled  to  pay  to  a 
deputy  to  asBlBt  In  tiie  discharge  of  public 
business.  It  would  no  more  Inoease  hia  sal- 
ary than  It  does  to  allow  him  his  mileage  to 
compensate  him  for  the  expense  toeurred  In 
goin^  to  and  returning  from  the  Oovemor'a 
office  to  receive  official  ballote.  Such  com- 
pensatory allowances  do  not  serve  to  Increase 
the  officer's  sataiy,  but  simply  serve  to  pre- 
vent It  from  being  exp^ed  in  part  by  the 
official  in  the  performance  of  public  bnsliwss. 

Of  course,  It  must  be.  conceded,  and  can- 
not be  snccesafnlly  denied,  tbat  the  cleric, 
under  the  reqniremente  of  the  act  of  ISSn, 
must  charge  and  tax,  on  bdielf  ot  the  county, 
and  account  to  the  lattw  as  therein  provided, 
for  alt  fMs  which  arise  out  of  official  serv- 
ices performed  by  him  for  any  person  or  tar 
the  coun^  or  any  other  municipality.  The 
mere  fact  that  the  fees  which  the  law  exacts 
shall  be  diatged  and  taxed  by  the  officer  ara 
to  be  paid  by  the  county  does  not  exempt 
blm  from  r^rting  them  at  his  quarterly 
settlement  If  collected,  and  retomlag  or  pay- 
ing the  money  Into  the  county  treaanry  as 
provided  by  section  ISA  (Laws  188B,  p.  S5B, 
c.  145)  of  the  statute  In  controversy.  Wbat 
shall  be  taxed  by  the  clerks  of  the  circuit 
court  under  section  114  (Laws  ISdS,  p.  831.  c 
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145)  u  clerk'i  costs?  Tbe  eectlon  farnlslies 
the  answer  "fees."  Wbat  must  be  reported 
by  the  clerk  at  bis  Quarterly  settlranent  wltb 
the  coonty  auditor  and  paid  Into  the  treas- 
ury as  proTlded  by  section  124?  In  plain  lan- 
guage It  la  declared  to  be  "the  amount  of 
fees  collected  during  the  preceding  three 
months."  Tbe  condition  upon  which  tbe 
amount  of  tbe  clerk's  quarterly  salary  can  be 
paid  to  him  in  full  as  prorided  by  section 
126  (Laws  1395,  p.  356,  c.  145)  la  that  he  baa 
turned  Into  tbe  county  treasury  oat  of  tbe 
feea  collected  an  amount  sufficient  for  that 
purpose.  If.  as  provided  by  section  127 
<LewB  180S,  p.  356,  e;  145),  any  portion  of  the 
clerk'B  salary  la  doe  and  unpaid  at  the  close 
of  his  official  term,  and  be  has  not  collected 
an  amount  of  fees  sufficient  to  pay  it,  then 
the  balance  la  anbseqnently  to  be  paid  oat 
of  the  fees,  when  collected,  which  were  earn- 
ed by  blm  during  bis  term  of  office;  By  sec- 
tion 128  (Laws  ises,  p.  850,  c.  145)  It  la  fur- 
ther provided  that,  If  any  <^cer  named  In 
tbe  act  shall  tax  any  fee  or  shall  charge, 
tax,  or  collect  any  other  fee  than  Is  apeclfled 
bj  law.  be  shall  be  fined  not  lees  than  f25, 
to  wbich  may  be  added  Impriscmment  In  the 
county  jalL  An  examination  of  the  act  in 
question  folly  reveals  tbe  fact  that  the  Leg- 
islature was  intending  to  deal  with  the  ques- 
tloa  of  fees,  and  that  the  amount  of  the  lat- 
ter taxed,  charged,  and  collected  by  the  of- 
fice was  to  constitute  a  fund  out  of  which 
Ills  annual  salary  was  to  be  paid;  and  It  la 
fees,  and  fees  alone,  which  be  Is  prohibited 
from  taxing  and  receiving  for  bis  own  use. 
This  intent  of  the  law  Is  clearly  emphasized 
by  section  136  (Laws  1896,  p.  358.  c.  145), 
whereby  it  Is  expressly  declared  that  "noth- 
ing herein  contained  shall  be  so  construed  in 
any  event  as  to  allow  any  of  the  officers 
*  *  *  the  salaries  herein  provided  and 
also  tbe  fees  required  to  be  taxed,  except  as 
otherwise  specified."  That  tbe  Legislature 
Intended  to  accord  to  tbe  term  "fee  and 
fees"  tbe  meaning  which  prevlonsly  had  been 
well  defined  by  the  decisions  of  our  higher 
coarts  cannot  in  reason  be  controverted.  If 
any  doubts  conld  be  entertained  In  regard  to 
tbe  ocmatructlon  of  tbe  act  of  1895  and  the 
Interpretation  of  the  term  "fees"  as  therein 
naed.  as  given  In  the  case  <^  Sellw  t.  The 
State,  supra,  certainly  they  wooUl  be  remov- 
ed by  tbe  fact  that  some  two  months  after 
ttala  dedakm  the  LeglslatDre.  with  full  knowl- 
edge as  we  may  assume,  of  tbe  conatnictlon 
or  interpretatloa  which  this  court  placed 
mMm  the  act  In  controversy,  passed  a  supple- 
mental statute  wherein  tbe  term  "feetf'  Is 
again  used  to  Indicate  wbat  is  required  to  be 
charged  and  taxed  and  paid  into  tbe  county 
treasury  by  the  clerk  and  sherlCF,  reepectlve- 
ly.  Acts  1903,  p.  14^  c  67.  This  aetton  of 
the  legislative  department  is  certainly,  nn- 
4er  the  drcnmstances,  significant 

Without  farther  consideration  of  tbe  ques- 
tlvn  Involved,  we  are  constrsined  to  eon- 
dude  that  the  pw  diem  allowances  received 


by  tbe  clerk  in  this  case  for  attending  tbe 
seasons  of  tbe  circuit  and  superior  courts  of 
his  county  as  set  out  In  tbe  first  paragraph 
are,  under  the  taw  in  controversy,  awarded 
to  blm  for  bis  own  use,  and  therefore  the  re- 
lator is  not  entitled  to  recover  upoq  this  par- 
agraph. The  demurrers  tiwrsto  were  pnq?- 
erly  sustained. 

For  the  error  of  tbe  court  in  austalnlng  the 
demurrers  to  the  tlilrd  paragraph  of  the  com- 
plaint the  judgment  below  Is  reversed,  and 
the  cause  la  remanded. 

DOWLINO,  J.,  concurs  In  the  result  on  tbe 
third  paragraph  of  tbe  complaint.  MONKS, 
J.,  concun  in  tbe  result  as  to  the  third,  fourth, 
and  fifth  paragraphs  at  the  complaint,  and 
dlflsents  as  to  the  first 


(S3  Ind.  App.  IS) 

WBSTERVELT  et  al.  v.  NATIONAL  MFQ. 
CO.* 

(Appellate  Court  of  Indiana,  DivlaUm  Na  L 
Nov.  84,  1808.) 

PISCLOSCRB  OF  SEORBT  INVENTION— INJUNC- 
TION—VIOLATION  —  DAUAQSS  —  ADMISSIBIL- 
ITY OP  BVIDKNCE-FORMATION  OF  CORPORA- 
TION—EFFECT— SUPPRB8SI0N  OF  EVIDENCE- 
PRESUMPTION- TBIAL-OFFBR  TO  PROVE. 

1.  Where  a  party  Bappresses  evidence  In  his 
coDtrol,  tbe  presumption  arises  that  its  produc- 
tion would  be  BKainst  his  interest. 

2.  Id  an  action  for  damages  for  the  violation 
of  an  injunction  reaCraiDing  defendant's  manur 
facture  and  nse  of  a  machine  InveDted  lor  plain- 
tiff by  his  mployfi,  where  evidence  has  been 
Introduced  to  sliow  that  plaintiff's  business  had 
suffered  by  diminished  sales,  testimony  is  ad- 
missible to  show  the  cost  of  manufacturing  the 
article  the  machine  was  intended  to  make. 

S.  Available  error  cannot  be  predicated  upon 
an  offer  to  prove  wbicb  is  not  responsive  to  tbe 
rejected  qne^on. 

4.  One  who  has  been  eajoined  from  manu- 
facturiDg  and  using  a  machine  Invented  by  an- 
other's employe  cannot  escape  the  effect  of  the 
InjonctltH]  by  organizing  a  corporation,  which 
he  controls,  tia  the  purpose  of  making  and  o^ng 
the  madbine. 

Appeal  from  Circuit  Court  Elkhart  Coun- 
ty;  Joseph  D.  Ferrall,  Judge. 

Action  by  the  National  Manoftuitnrlng 
Oompany  against  Bdmnnd  OL  Westervelt  and 
others.  Judgment  for  plaintiff  and  def«id< 
ants  appeal.'  Affirmed. 

Ludtis  Hubbard,  Andersmi,  Da  Shane  & 
Oabill,  and  Bond^  Adams,  Plckard  &  Jack- 
son, for  appellanta.  Van  Fleet  A  Tan  Fleet, 
for  appellee. 

HBNLEY,  C.  J.  About  three  years  prior  to 
the  commencement  of  this  action,  the  Na- 
tional Paper  &  Supply  Oompany,  a  corpora- 
tion of  Elkhart,  Ind.,  commenced  an  action 
In  the  Elkhart  circuit  court  in  wblch  action 
tbe  appellante  in  this  appeal  were  Joined, 
amongst  others,  as  defendants.  It  was  char- 
ged in  tbe  complaint  ttiat  the  appellant  John 
Taggart  had  been  employed  by  the  plain- 
tur  to  Invent  and  devise  a  machine  whldh 

f  1.  8m  BvldMio^  vol.  n,  OBBt.  Dts.  I  M. 
'Rdiearlng  denied. 
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would  make  paper  bags,  and  that  under  such 
emplorment  the  said  Taggart  had  produced 
such  A  machine  for  said  company.  It  was 
further  charged  in  the  complaint  of  aald 
company  that  the  conatructlon  of  tbla  ma- 
chine was  a  trade  secret  and  that  Taggart 
had  wrongfully  divulged  such  secret  to  the 
d^endants,  amongst  whom  were  the  appel- 
lants Edmund  C.  and  Herbert  B.  Westervelt, 
and  that  the  defendants  were  wrongfully  en- 
gaged In  making  a  machine  like  that  made 
for  the  plaintiff's  company.  InJunctlTe  re- 
lief was  demanded.  Upon  the  trial  of  the 
cause  the  court  rendered  judgment,  which, 
omitting  the  parts  immaterial  here,  was  as 
follows: 

"It  is  therefore  ordoed,  adjudged,  and  de- 
creed by  the  court  that  the  defendants, 
Edmund  C  Westerrelt,  Herbert  B.  .  Wester- 
Telt;  John  Taxgart,  Henry  F.  Young,  Harry 
I.  Lahr,  Ferdinand  A.  Buescber,  the  Buescber 
Manufacturing  Company,  and  Melvln  Hus- 
ton, their  agents,  serrants,  emsNoyfis  and 
attorneys,  be,  sererally  and  Jointly,  perpetu- 
ally restrained  and  enjoined  from  proceed- 
ing to  make  or  construct  a  machine  which 
will  fold  and  paste  one  end  of  a  paper  tube 
so  as  to  form  a  bag  by  means  of  any  de- 
Tices  or  inrentlons  substantially  as  made  or 
de^sed  by  the  defendant  John  Taggart,  and 
now  used  by  the  plaintiff  In  a  machine  now 
in  the  plaintifTs  factory  in  Elkhart,  Indiana. 
The  said  defendants,  Edmund  G.  Wester- 
Telt,  Herbert  E.  Westerrelt,  John  Tag^rt, 
Henry  F.  Young,  Harry  I.  Lahr,  Ferdinand 
A.  Buescber,  the  Buescber  Manufacturing 
Company,  and  Melvin  Huston,  their  agento, 
servants,  employes  and  attorneys,  are  also, 
severally  and  Jointly,  perpetually  restrained 
and  enjoined  ttom  divulging  to  any  other  per- 
son the  principle  or  principles  upon  which 
said  machine  acts  or  works.  In  bo  far  as  those 
principles  were  the  Invention  or  discovery  of 
said  John  Taggart 

"It  is  further  adjudged  and  decreed  by  the 
court  that  the  defendants,  Edmund  C.  Wes- 
tervelt  Herbert  B.  Westervelt  John  Tag- 
gart Henry  F.  Young,  Harry  I.  Labr,  Fer- 
dinand A.  Buescber,  the  Buescber  Manu- . 
facturlng  Company,  and  Melvin  Huston,  do 
immediately  deliver  up  to  the  sheriff  of  this 
county  all  sketches,  draftings,  drawings,  blue 
prints  and  patterns,  and  all  portions  or  parts 
thereof,  of  the  plaintiff's  said  machine;  and 
the  sheriff  Is  hereby  ordered  to  bring  all  of 
said  artldea  and  things,  except  the  frames. 
Immediately  into  court  for  further  orders. 

"It  is  also  considered  and  adjudged  by  the 
court  that  the  plaintiff,  the  National  Paper 
&  Supply  Company,  do  have  and  recover 
of  and  from  the  defendants,  Kdmund  O. 
Westervelt  Herbert  R  Westervelt,  John  Tag- 
gart Henry  F.  Young,  Harry  I.  Lahr,  Fer- 
dinand A.  Buescber,  the  Buescber  Manu- 
facturing Company,  and  Melvin  Huston,  the 
sum  of  one  dollar  damages,  and  all  coats 
and  accruing  costs,  and  that  It  have  execu- 
tion therefor." 


Upon  appeal  to  the  Supreme  Court  this 
Judgment  was  in  all  things  affirmed.  Wester- 
velt V.  National  Paper  &  Supply  Co.,  IM 
Ind.  673,  57  N.  B.  552. 

Aftei'ward  the  N'ational  Paper  &.  Supply 
Company  sold  all  rights  which  It  had  ac- 
quired under  this  Judgment  to  the  appellee, 
the  National  Manufacturing  Company.  After- 
ward, and  on  the  JQth  day  of  October,  1900, 
appellee  commenced  an  action,  which  result- 
ed In  the  Judgment  herein  appealed  from.  In 
which  action  the  appellants  and  the  Atlas 
Paper  Bag  Company  were  made  defendants. 
In  appellee's  complaint  after  averring  facts 
covering  the  rendition  of  ttae  Judgment  in 
favor  of  the  National  Paper  &  Supply  Com- 
pany, its  transfer  to  appellee,  and  Its  affirm- 
ance by  the  Supreme  Court,  it  is  further  aver- 
red that  appellants  Edmund  C  and  Herbert 
B.  Westervelt  and  Jobn  Taggart  shortly  af- 
t^  the  rendition  of  the  Judgment  enjoining 
tbem-  from  so  doing,  built  or  caused  to  be 
built  a  mactilne  wlilch  Hiey  caused  to  be  sold 
to-  the  Blsas  Papa:  Company,  of  New  York 
City;  that  they  built  or  caused  to  be  built 
four  other  machines  which  they  used  oc  pro- 
cured to  be  used  by  tbe  Prairie  State  Paper 
Company  of  TaylorvUtei  Hi.;  that  tbe  appel- 
lante  the  two  Westervelta  were  interested 
in  the  Prairie  State  Paper  Company  and  tn 
the  Atlas  Paper  Bag  Oompany;  that  tbe 
Prairie  State  Paper  Company  made  large 
quantities  of  paper  bags  upon  said  four  ma- 
chines, which  bags  were  by  procurement  of 
the  said  Westervelts  sold  by  said  Atlas  Paper 
Bag  Company,  the  said  company  knowing 
that  tbe  bags  were  being  made  in  violation 
of  the  before-mentioned  Judgment  It  is  al- 
so averred  that  each  of  said  machines  was 
capable  of  making,  and  appellee  believes  that 
each  machine  did  make  and  Is  still  making, 
an  average  of  two  tons,  in  weight  of  paper 
bags  per  day.  The  complaint  concludes  as 
follows:  "That  the  profits  on  said  bags  were 
more  than  910  per  ton,  all  of  which  proflta 
this  petitioner  would  have  realized  If  said 
defendants  had  not  made  said  bags:  that  the 
profits  on  said  machines  were  91,000  each, 
all  of  which  profits  tbe  said  defendants  realia- 
ed;  ttuit  this  petitioner  could  have  made  and 
sold  an  the  bags  so  made  and  sold  by  the 
defendants  and  realized  a  profit  therefrom 
of  $10  or  more  for  each  25.000  bags  sold. 
This  petitioner  further  says  ttaot  each  of  the 
machines  so  made  by  the  defendants  would 
and  did  and  does  fold  and  paste  one  end  of 
a  paper  tutw  so  as  to  form  a  bag,  by  means 
of  devices  and  inventions  substantialiy  as 
made  and  devised  by  tbe  defendant  John 
Taggart  and  used,  at  the  time  the  said  ac- 
tion was  commenced  and  Judgment  was 
rendered,  by  tbe  National  Paper  &  Supply 
Company  aforesaid  In  a  machine  then  lu  its 
factory  at  Elkhart,  tnd.  The  premises  con- 
sidered, tbe  petitioner  prays  that  the  defend- 
ants be  punished  by  a  fine  of  900.000,  to  be 
paid  to  this  petitioner  to  compensate  it  for 
losses  sustained,  and  that  the  defendants 


Digitized  by 


Google 


WESTEBVBLT  T.  NATIONAL  UFQ.  Ca 


171 


Ednjuni  0.  Westervelt,  Herbert  E,  Weater- 
velt,  and  Jobu  Tuggart  be  Imprisoned  until 
Bald  floe  shall  be  paid,  and  tbat  tlie  court 
will  order  the  sheriff  to  seize  and  sell  all  the 
propeity  of  the  defendant  the  Atlas  Paper 
Bag  Company  to  make  tbe  said  fine.  And 
this  petitioner  prays  for  all  other  and  proiwr 
relief." 

Each  appellant,  except  the  Atlas  Paper 
Bag  Compuny,  which  company  was  never 
served  with  notice  or  appeai*ed  to  the  action 
In  any  manner,  filed  separate  answers.  All 
the  pleadings  were  veriUed,  and  no  question 
as  to  their  sufficiency  is  raised  by  tills  aih 
peaL  The  questions  presented  by  appellants 
arise  under  the  motions  for  a  new  trial,  and 
relate  solely  to  the  sufficiency  of  the  evidence 
to  sustain  the  finding  and  judgment,  and  the 
alleged  error  of  the  court  In  admitting  and 
excluding  certain  evidence  upon  the  trial. 

In  appellants'  brief,  counsel  contend  that 
the  judgment  of  the  trial  court  should  be 
reversed  because:  "Fli'st  That  there  is  no 
evidence  to  show  tbat  the  machine  examined 
la  New  York  by  Brown  and  Collins  was  the 
same  machine  which  we  have  designated  as 
the  'Elsaa  Machine,'  and  therefore  there  Is 
no  evidence  showing  that  the  appellants,  or 
either  of  them.  In  any  way  violated  the  in- 
junction of  the  Elkhart  circuit  court.  Second. 
That  even  if  the  appellants,  or  either  of 
them,  have  violated  their  injunction,  they 
are  liable  to  the  appellee  only  for  the  amount 
of  profit  actually  realized  through  the  viola- 
tion of  the  injunction.  Tliird.  That  there  ia 
no  evidence  whatever  that  the  appellants, 
or  either  of  them,  realized  any  profit  through 
the  -making  of  the  Elsas  or  Atlas  machines. 
Fourth.  That  there  is  no  evidence  tbat  the 
appellants,  or  either  of  them,  realized  any 
profit  through  the  use  of  the  two  Atlas  ma- 
chines. Fifth.  That  there  ia  no  evidence 
showing  that  the  appellee  has  been  damaged 
either  by  the  making  and  selling  of  the 
Elsaa  machine,  or  by  the  making  and  using 
of  the  Atlas  machines,  by  appellants,  or  that 
appellee  would  have  made  profits  if  appel- 
lants had  not  made  machines  or  bags.  Sixth. 
That  the  court  below  erred  In  allowing  the 
Bpi>ellee  to  prove,  by  the  testimony  of  Brown, 
what  pro&t  it  had  realized  by  the  making  of 
paper  bag  machines  or  by  the  use  of  paper 
bag  machinery.  Seventh,  That  therefore,  for 
the  reason  aforesaid,  even  if  it  should  be 
held  that  the  appellants  had  violated  the  In- 
junction, they  are  only  liable  for  nominal 
damages,  and  the  Judgment  rendered  was 
excessive  In  amoimt.  Eighth.  That  the  court 
below  erred  in  rejecting  the  evidence  of  E. 
a.  Westervelt  and  Mr.  Taggart,  tending  to 
show  that  the  machines  made  by  the  Atlas 
Company  contained  no  Invention  or  device 
made  or  devised  by  John  Taggart  Ninth. 
That  the  court  below  erred  In  Its  construc- 
tion of  the  original  decree,  contempt  of 
which  was  alleged,  by  refusing  to  permit  the 
appellants  to  prove  that  the  machines  made, 
vMt  and  fued  bj  them  did  not  contain  any 


Invention  of  John  Taggart  Tenth,  That  no 
judgment  should  have  been  rendered  against 
Edmund  O.  Westervelt" 

This  action  must  be  regarded  as  a  civil 
action  in  equity  to  compel  appellants  to  pay 
t9  appellee  whatever  damage  it  has  sustain- 
ed, either  in  loss  of  business  to  appellee  or 
profits  made  by  appellants,  by  reason  of  the 
violation  of  the  injunction.  Appellee  claims 
no  rights  under  the  patent  laws  of  the  Uuited 
States,  but  bases  Its  claim  wholly  upon  the 
rights  growing  out  of  the  injunction.  It  ia 
the  law,  as  settled  and  decided  In  Westervelt 
V.  National  Paper  Co.,  etc.,  supra,  and  cases 
therein  cited,  that  Injunction  will  He  to  re- 
strain former  confidential  employ^  and  oth- 
ers engaged  with  them,  from  divulging  or 
using  trade  secrets  or  inventions  which  were 
devised  or  Invented  by  such  employ&s  in  the 
course  of  their  employment 

We  tlilnk  there  Is  evidence  which  justified 
the  trial  court  In  finding  that  appellants  made 
and  sold  the  machine  spoken  of  In  the  aigu- 
ment  and  evidence  as  the  ''Eisas  Machine," 
and  that  in  so  doing  they  violated  the  Injunc- 
tion. It  Is  admitted  tbat  appellants  made 
and  sold  the  Elsas  Paper  Company  a  ma- 
chine to  be  used  in  making  satchel  bottom 
paper  bags.  Two  witnesses.  Brown  and  Col- 
lins, testified  that  they  visited  the  factory  of 
the  BIsas  Paper  Company  In  New  York  and 
found  in  use  there,  for  the  purpose  of  mak- 
ing satchel  bottom  paper  bags,  a  machine  ex- 
actly the  counterpart  of  appellee's  machine. 
Appellants  testified  tbat  the  machine  sold  to 
the  Elsas  Paper  Company  was  not  like  the 
one  devised  by  Taggart  for  the  National  Pa- 
per &  Supply  Company,  which  machine  and 
the  secret  of  Its  canstructlon  became  appel- 
lee's property.  Appellants  testified  that  the 
machine  sold  to  the  Elsas  Paper  Company  did 
not  contain,  when  shipped  by  tbem,  an  in- 
tervening gear.  Wltn^es  Brown  and  Col- ' 
11ns  testified  that  the  Elsas  machine  examin- 
ed by  tbem  contained,  and  was  operated  by 
means  of,  an  Intervening  gear.  Tbe  com- 
plaint upon  which  tbe  Injunction  was  grant- 
ed, and  the  opinion  of  the  Supreme  Court  sus- 
taining the  judgment  of  tbe  trial  court  there- 
in, wejre  admitted  in  evidence.  In  the  opin- 
ion of  the  Supreme  Court  we  find  tbe  follow- 
ing: "It  is  not  alleged  that  appellee's  ma- 
chine for  pasting  the  bottoms  of  said  paper 
bags  was  like  those  used  by  other  parties; 
on  tbe  contrary.  It  is  expressly  avwred  that 
'there  are  no  ottier  machines  like  It';  nor  does 
the  mere  fact  that  appellee's  machine  per- 
formed the  same  work  as  tbe  machines  refer- 
red to  raise  any  presumption  that  It  was 
the  same.  It  appears  from  the  complaint 
tbat  said  machines  cannot  be  constructed  ex- 
cept by  the  use  of  Information  furnished  by 
Taggart  In  violation  of  his  du^  and  agree- 
ment with  app^lee.  As  we  hare  shown,  the 
dlvulgence  and  use  of  such  Infwmatton  can  be 
enjoined." 

The  facts  proven  certainly  raised  a  strong 
presumption  that  tbe  machine  described  by 
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Browa  and  ColIInB  was  the  one  made  under 
the  supervision  of  Taggart  and  sold  by  ap- 
pellants to  fbe  Elsas  Paper  Company.  The 
evidence  also  Bbows  that  appellants  had  In 
their  possession  blue  prints  from  which  the 
Blsos  machine  was  made.  These  blue  prlntq 
were  not  Introduced  In  evidence.  Their  In- 
troduction in  evidence  would  have  been  con- 
clusive proof  upon  the  question  of  whether 
or  not  the  Elsas  machine,  as  constructed  and 
sold  by  appellants,  contained  substantially 
the  Inventions  and  devices  made  by  Taggart 
which  were  within  the  operation  of  the  in- 
junction. It  is  a  general  rule  that,  where  a 
party  suppresses  evidence,  the  presumption 
may  be  indulged  that  Its  production  would  be 
against  the  Interest  ot  the  party  suppressing 
It  City  of  Warsaw  ▼.  Plsher,  24  Ind.  App. 
46,  56  N.  E.  42,  and  cases  there  cited.  And 
although  the  court  in  the  last-mentioned  case, 
In  the  opinion  of  the  writer,  carried  the 
doctrine  beyond  the  true  meaning  of  the  rule, 
nevertheless  both  the  majority  and  minority 
opinions  agree  upon  the  rule  of  law  as  here 
stated  and  applied.  If  the  evidence  relating 
to  the  Intervening  gear  Is  not  considered, 
there  Is  sulBdent  evidence  remaining  to  show 
that  the  Elsas  machine  contained  more  than 
20  other  points  covered  by  the  injnnctton, 
and  was  substantially  the  same  machine 
that  appellants  had  been  enjoined  from  mak- 
ing and  using.  There  la  also  evidence  to 
the  effect  that  a  machine  like  tlie  Elsas  ma- 
chine could  have  been  constructed  for  SBOO, 
and  that  It  was  sold  by  appellants  fbr  |1,700. 
The  evidence  also  shows  that,  under  the  di- 
rection of  Hr.  Taggart,  the  Medart  Patent 
Pulley  Company  of  St  Louis.  Mo.,  built  In  the 
year  1897  at  least  three  machines  for  making 
paper  bags;  that  one  of  these  was  sold  to 
tin  BlBas  Paper  Company;  that  all  the  ma- 
chines were  the  same  In  constmctlon,  ex- 
cept that  the  Etsas  Machine  was  arranged 
to  make  mail  bags.  These  machines  were 
all  made  ft>r  the  Atlas  Paper  Bag  Company, 
of  T^lorville.  111.  The  Atlas  Paper  Bag 
Company  was  a  corporation,  with  a  capital 
•tock  of  f5,000,  organized  for  the  purpose  of 
making  paper  bags.  Of  the  capital  stock  the 
appellant  Edmund  0.  Westervelt  was  the  own- 
er of  94,100,  and  the  remaining  |900  was 
Owned  by  appellant  Herbert  B.  Westervelt, 
G.  L.  Hammond,  and  Frank  Brewer.  Two  of 
these  paper  bag  machines  were  used  by  the 
Atlas  Company  from  about  the  1st  of  Sep- 
tember, U97.  tmtil  May  1.  1900.  Appellant 
Herbert  B.  Westervelt,  in  May,  1900,  having 
prior  to  that  time  purchased  the  stock  held 
by  his  brother  Edmund,  and  also  the  stock 
owned  by  Breww  and  Hammond,  moved  the 
machines  to  South  Bend,  and  continued  to 
use  them  up  to  the  time  of  the  trial  of  the 
cansOk  There  was  evidence  produced  at  the 
trial,  covering  all  of  this  time,  which  tended 
to  prare  the  numbn  of  tons  of  paper  bags 
made  upon  these  machines,  the  cost  of  mann- 
factnrlng  p«r  ton,  and  the  selling  price.  The 
profit!  of  eppellants,  fairly  dedodble  from 


this  evidence,  was  In  excess  of  the  Judgment 
rendered.  There  was  also  evidence  to  the 
effect  that  appellants  had  damaged  appellee 
by  diminishing  appellee's  sales,  and  lessening 
the  number  of  its  customers,  and  diverting 
the  business  from  appellee  to  appellants.  Un- 
der the  long-establi^ed  rule  that  this  court 
will  not  weigh  the  evidence — and  the  appel- 
lants' assignment  of  error  does  not  require  as 
to  do  so— we  cannot  disturb  the  verdict 

Objection  Is  made  that  the  witness  Brown 
was  permitted  to  testify  concerning  the  cost 
of  manufacturing  paper  bags.  Evidence  bad 
been  Introduced  to  prove  that  appellee's  bual- 
ness  had  suffered  by  diminished  sales.  This 
being  true,  the  evidence  objected  to  by  ap- 
pellants was  undoubtedly  competent  for  the 
purpose  of  showing  that  appellee  had  been 
damaged  by  the  loss  of  customers  and  busi- 
ness in  the  sale  of  an  article  which  was  be- 
ing manufactured  and  sold  at  a  profit  The 
questions  raised  upon  the  eridence  at  the 
trial  which  are  properly  brought  before  the 
court  by  counsel  tor  appellants  are  without 
merit.  Available  error  cannot  be  precUcated 
upon  an  offer  to  prove  that  Is  not  responsive 
to  the  rejected  question. 

Finally,  It  Is  contended  that  no  Judgment 
should  have  been  rendered  against  Edmund 
0.  Westervelt.  In  Jewelers'  Association  r. 
Rothschild  (Sup.)  89  N.  T.  Snpp.  700,  it  wao 
held  that  where  certain  persons,  defoidants, 
had  been  enjoined  from  the  publication  of  a 
directory  because  the  directory  contained  In- 
formation taken  from  plftlntiCT's  directory,  title 
fact  that  they  had  transferred  their  business 
to  a  corporation  in  which  they  were  control- 
ling stockholders  was  no  defense  to  an  ac- 
tion against  them  for  a  violation  of  the  In- 
junction. And  In  the  case  under  considera- 
tion It  eeems  to  us  that  the  Injunction  would 
fall  far  short  of  faring  the  relief  and  proteiS 
tion  Intended  If  the  persons  against  whom  It 
was  directed  could,  becoming  etockholden 
in  a  corporation  which  they  control,  use  the 
corporation  as  a  shield  to  protect  them  from 
the  consequences  growing  out  ot  Ita  vlfdatlon 
of  the  injunction, 

y^e  find  no  error.  Judgment  affirmed. 

m  InO.  Aw*  28) 

POND  T.  WOOD  «t  aL 
(Appellate  Court  of  Indiana,  DlvlsUm  Nou  1. 
Nov.  24.  1903.) 

RBUARRIAOB  OF  WIDOW— CONVSTANCB  OV 
LAND— RATIFICATION  BT  CHILDRBN  OT 
BORUBR  HARRIAOG. 
1.  BurDB'  Rev.  St  1901.  |  2641,  provides  that 
if  a  widow  shall  remarry,  holding  real  estate 
in  virtue  of  a  previous  marriage,  and  there  be 
a  child  alive  by  suoh  previous  marriage,  the 
widow  may  not.  during  the  subseqaoDt  mar- 
riage, with  or  without  the  husband's  assent* 
alienate  such  real  estate,  and  if.  during  snd 
subsequent  marriage,  the  widow  uiould  die,  the 
real  estate  shall  go  to  the  children  by  the  mar- 
liue  in  Tirtue  of  whldi  property  came  to  her 
Bom,  that  such  children  by  a  former  marriage 
had  no  ownership  of  or  interest  In, land  attempt- 
ed to  be  conveyed  hy  their  mother  to  h«r  then 
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hasbsnd  In  exchange  ft>r  oflwr  realtyi  and 

therefore  the  children's  acceptance,  on  their 
mother's  death  and  their  majority,  of  the  prop- 
ert7  received  from  her  husband,  and  sale  there- 
of, and  appropriation  of  the  proceeds,  did  not 
constitute  a  ratification  of  the  transaction,  pre- 
elndiug  them  from  recovering  their  mother's 
property  from  the  hnaband. 

Appeal  from  ClrciUt  Court,  Wdia  Goimty; 
X.  C.  Vaughn,  Judge. 

Action  by  Kellej  B.  Wood  and  others 
against  John  F.  Pond.  Judgment  for  plain- 
tUfB,  and  defendant  appeals.  Affirmed. 

G.  B.  Sturgis  and  Mock  &  Sona,  for  appel- 
lant. W.  H.  Elcbhom  and  Bums  &  Emsh- 
willer,  for  appellees. 

HENLBT,  0. 3.  Appellees  commenced  this 
action  by  a  complaint  In  two  paragraphs, 
making  the  appellant  and  one  Thompson 
Gilbert  defendants  thereto.  The  first  para- 
graph was  one  to  quiet  title  to  teal  estate. 
The  second  paragraph  aslced  tor  a  partition 
of  the  real  estate,  alleging  that  amTellees  were 
each  the  owner  In  fee  simple  of  an  undivided 
one-fonrUi  thneof,  and  that  Thompson  Gil- 
bert; who  was  made  a  defendant,  was  the 
owner  of  an  nndlrlded  one-fourth  thereof.  It 
was  alleged  that  the  appellant,  John  F.  Fond, 
was  dalmlng  an  interest  advwse  to  the  In- 
terests of  appellees,  and  that  his  claim  was 
without  right  and  unfounded,  and  a  cloud 
npcm  their  title.  The  asvellant  and  the  ap- 
pellees claim  title  to  the  real  estate  In  con- 
troversy through  Sussn  A.  Fond,  wife  of 
the  appellant.  The  said  Suaan  A.  Fond,  now 
deceased,  was  formerly  the  wife  of  <me  Gil- 
bert The  apptflees  and  Thompson  Gilbert 
were  the  children  of  Susan  A.  Fond  by  her 
marriage  with  the  said  Gilbert,  and  it  was 
through  the  marriage  to  said  Gilbert  that  she 
became  the  owner  of  the  real  estate  In  con- 
troversy; It  being  the  one-third  of  said  Gil- 
''bert's  estate  given  her  by  the  law  of  descent 
In  fbia  state.  Afterward,  and  during  her  sec- 
ond marriage  to  the  appellant  herein,  the 
said  Susan  conveyed  the  real  estate  In  con- 
troversy to  her  said  second  husband  In  the 
following  manner:  She  and  her  husband 
Joined  in  a  conveyance  to  one  George  H. 
Seabold,  who  immediately  conveyed  the  real 
estate  to  appellant  After  the  conveyance 
of  the  real  estate  to  appellant,  the  said 
Susan  A.  Pond  died,  leaving  no  children  sur- 
viving her  by  her  second  marriage.  At  the 
time  of  her  death  she  was  the  owner  in  fee 
simple  of  certain  other  real  estate,  which  ap- 
pellant bad  conveyed  to  her  at  the  same  time 
that  be  received  the  deed  for  the  real  estate 
Id  controversy.  The  appellees,  as  the  chil- 
dren of  the  said  Susan,  took,  under  the  laws 
of  descent,  all  of  the  real  estate  of  which 
she  died  seised,  because  of  an  antenuptial 
contract  made  between  appellant  and  his  said 
wife,  Susan,  in  which  It  was  agreed  that 
neither  party  ahonld  receive  or  Inherit  any 
part  of  the  estate  of  the  other.  The  defend- 
ant TbompaoD  Gilbert  was  defaulted.  Ap- 


pellant answered' the  complaint  In  two  para- 
graphs; the  first  being  an  aflirmatlve  answer, 
alleging  certain  facta  on  which  he  based  his 
claim  to  ownership  of  the  fee  simple  title  to 
the  real  estate  in  controversy.  The  second 
paragraph  was  a  general  denial.  Afterward 
the  appellant  filed  a  third  paragraph  of  an- 
swer, alleging  fbe  Cacts  fully  upon  which  he 
based  bis  claim  to  title.  Appellant  also  filed 
a  cross-complaint  against  the  appellees  and 
Thompson  Gilbert,  allying,  amongst  other 
facts,  that  be  was  the  owner  of  the  one-fourth 
interest  of  Thompson  Gilbert  by  purchase 
and  deed  of  conveyance  from  him.  Appel- 
lees demurred  separately  to  appellant's  first 
and  third  paragraphs  of  answer,  and  also  to 
appellant's  crosa-comi^aint.  Thompson  Gil- 
bert appeared  to  the  cross-complaint,  and 
filed  a  disclaimer.  Appellant  thereupon  with- 
drew his  answer  in  general  drailal.  The  sep- 
arate demurrer  of  appellees,  to  the  first  and 
third  paragraphs  of  appellant's  answer  and 
to  his  cross-complaint  were  sustained  by  the 
court  The  appellant  refusing  to  plead  fur- 
ther, the  court  rendered  Judgment  in  fovor 
of  appellees,  as  prayed  In  their  complaint 

The  only  question  presented  by  this  appeal 
arises  out  of  the  ruling  of  the  trial  court  In 
sustaining  appellees'  demurrer  to  appellant's 
third  paragraph  of  answer.  All  the  other  al- 
leged errors  are  expressly  waived  by  appel- 
lant's counsel.  The  averments  of  the  third 
paragraph  of  answer  are  substantially  as  fol- 
lows: That  appellant,  John  F.  Pond,  and 
one  Susan  A.  Pond,  now  deceased,  were  on 
the  9th  day  of  August  1S87,  husband  and 
wife;  that  at  said  date  the  sakl  Susan  was 
the  mother  of  appelleee  and  Thompson  Gil- 
bert by  virtue  of  a  former  marriage;  that  on 
said  date  the  said  Susan,  through  and  by  vlr* 
tne  of  said  former  marriage,  was  the  owner 
of  certain  real  estate  in  Wells  county,  Ind., 
and  which -Is  the  real  estate  described  in  ap- 
pellees* complaint.  It  is  further  averred  thht 
on  said  date  the  a^llant  was  the  owner 
of  certain  real  estate  in  Wells  county,  Ind., 
which  Is  particularly  described  in  the  an- 
swer, and  which  it  Is  averred  was  at  said 
time  of  the  valne  of  $800,  and  that  the  land 
which  was  owned  by  the  said  Susan  by 
virtue  of  her  said  first  marriage  was  at  that 
date  of  the  value  of  $500;  that  on  the  5th  day 
of  August  aforesaid  this  appellant  and  the 
said  Susan  exchanged  or  traded  land  Id  the 
following  manner:  Appellant  conveyed  bla 
land  to  one  George  H.  Seabold,  the  said  Susan 
Joining  In  said  conveyance,  and  the  said 
Susan  conveyed  her  land  to  the  said  Seabold, 
tbe  appellant  Joining  in  the  conveyance,  and 
that  thereupon  Seabold  conveyed  to  his  said 
wife  Susan  the  tract  of  land  so  conveyed  to 
him  by  appellant  and  conveyed  to  appellant 
the  tract  of  land  so  conveyed  to  him  by  the 
said  Susan;  that  the  tract  of  land  which  ap- 
pellant received  contained  acres  of  land, 
and  the  tract  which  the  said  Susan  received 
contained  40  acres  of  land,  and  that  the  con- 
veyance to  anpeilant  of  the  18)6  seres  was  all 
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the  consideration  appellant'  recel-ved  for  tbe 
40-acre  tract  of  land  so  conveyect  to  her  as 
aforesaid;  tbat  prior  to  appellants  marriage 
to  the  said  Susan  tbey  entered  into  an  ante- 
niq^tlal  contract  In  writing,  wherein  tbey 
mntually  agreed  that  each  party  thereto 
should  not  receive  or  Inherit  any  part  of  the 
estate  of  the  other;  that  on  tbe  8tb  day  of 
July,  1001,  the  said  Susan  died  intestate,  the 
owner  of  the  real  estate  conveyed  to  her  by 
said  appellant  as  aforesaid,  leaving  appellees 
and  the  said  Thompson  Gilbert,  her  children 
by  her  first  marriage,  surviving  her,  all  the 
said  children  being  over  the  age  of  21  years 
at  tbe  time  of  her  death;  that  at  the  time  of 
tbe  said  Susan's  death  the  tract  of  land  con- 
taining the  13%  acres  was  not  worth  more 
than  5500,  and  that  tbe  40-Bcre  tract  was 
worth  more  than  ¥1,000;  that.  Immediately 
after  the  conveyance  to  the  appellant  of  the 
18%  acres,  he  entered  into  possession  and 
has  ever  since  remained  in  possession  there- 
of, and  has  made  valuable  and  lasting  Im- 
provements thereon;  that  Immediately  after 
the  death  of  their  said  mother  the  appellees 
and  Thompson  Gilbert  entered  Into  poases- 
Blon  of  the  40-acre  tract  of  kind,  claiming  ttie 
same  as  their  own  by  virtue  of  inheritance 
from  their  mother,  with  full  knowledge  of 
the  facts  as  herein  set  out  and  with  full 
knowledge  that  tbe  13%-acre  tract  of  land 
was  tbe  only  consideration  which  appellant 
bad  received  for  said  40-acre  tract  of  land, 
aud  that  said  40-acre  tract  was  tbe  full  con- 
sideration which  their  mother  had  received 
for  the  13%-acre  tract  of  land  conveyed  to  ap- 
pellant; that  on  the  4th  day  of  December, 
1901,  appellees,  with  full  knowledge  of  all  tbe 
foregoing  facts,  sold  and  conveyed  their  three- 
fourths  Interest  in  the  said  ^acre  tract  to 
the  defendant  Gilbert  for  tbe  sum  of  $750, 
wblcb  sum  was  spproprlated  to  their  own 
use,  thereby  ratifying  the  sale  and  convey- 
ance of  the  said  lS%-acre  tract;  that  on  the 
2d  day  of  December.  1901,  the  defendant 
Thompson  Gilbert  agreed  with  appellees  that 
be  would  purchase  their  three-fourths  Inter- 
est Id  the  said  40  acres  If  tbe  appellant  would 
execute  to  him  bis  quitclaim  deed  for  said 
tract  of  land,  and  that  appellant  on  said  2d 
day  of  December  clld  execute  his  quitclaim 
deed  to  said  40-acre  tract,  whereupon  tbe  said 
Thompson  Gilbert  purchased  appellees'  three- 
fourths  interest  In  said  land  as  aforesaid, 
the  conveyance  thereof  being  made  on  tbe 
4th  day  of  December,  1901;  that  the  only 
consideration  which  appellant  received  for 
said  quitclaim  deed  was  tbe  13%  acres.  Up- 
on the  facts  as  above  set  forth,  appellant  con- 
tends that  appellees  are  estopped  from  claim- 
ing any  Interest  In  the  13%-acre  tract  de- 
scribed In  the  complaint 

Appellees  claim  the  real  estate  In  contro- 
versy by  descent  from  their  deceased  mother, 
Susan  A.  Pond.  Section  2641,  Bums'  Rev. 
fit  1901.  Appellant  claims  by  purchase  from 
■aid  Susan  A.  Pond.  The  facts,  which  are 
not  disputed,  make  a  case  of  pecoUar  haid^ 


ahlp  upon  appellant,  but  we  do  not  see  how 
any  relief  can  be  granted  him  in  this  action. 
We  think  the  case  of  Horlacher  et  al.  v. 
Braffotd,  141  Ind.  628,  40  N.  E.  1078,  decisive 
of  the  qnestlons  here  involved.  It  was  held 
In  the  case  cited,  under  facts  not  materially 
different  from  tbe  case  at  bar,  that  the  ap- 
pellees would  not  be  estopped  from  claiming 
tbe  real  estate  at  the  death  of  the  mother, 
the  court  saying:  "Appellee  Iiad  no  ownet^ 
ship  or  interest  whatever  lor  tbe  land  at- 
tempted to  be  sold  by  hte  mother  at  tlie  time 
she  sold  it  There  was  therefore  no  sale  of 
bis  property  whlcA  be  conid  ratify  on  becom- 
ing of  age.  Be  afterward  did  become  the 
owner  of  the  land  on  the  death  of  his  mother, 
and  by  descent  from  her.  Had  his  mother 
outlived  her  second  husband,  she  could  have 
disposed  of  the  land  by  her  own  deed,  and 
It  would  never  have  come  into  possession 
of  appellee.  On  her  death,  however,  the  land 
became  his  sole  property.  Just  aa  if  it  were 
then  conveyed  to  him  by  deed.  Tlie  case  may 
seem  one  of  peculiar  hardship,  hot  the  law 
itself  is  Just  and  equitable.  The  fenlt  was 
In  tbe  parties  to  the  quitclaim  deed.  They 
proceeded  in  ignorance  or  in  disregard  of 
the  law.  If  appellee  feels  that  he  can  con- 
scientiously take  the  land,  having  already  re- 
ceived from  the  guardian  the  proceeds  of 
the  sale  of  her  land  by  his  mother,  the  law, 
notwithstanding  the  erroneous  sale  under  the 
quitclaim  deed,  will  give  appellee  the  land 
which  be  here  claims." 

The  answer  does  not  bring  appellant  with- 
in the  amendment  to  section  2^1,  supra, 
which  became  operative  May  31,  1879  (Laws 
1879.  p.  128,  c.  44).  It  Is  not  averred  that 
appellees  were  of  the  age  of  21  years  at  the 
time  tbe  conveyance  was  made,  nor  tliat  tbey 
Joined  In  the  conveyance. 

We  find  no  error.  Judgment  affirmed. 

(IS  lad.  AppL  1> 

CHAPIN  V.  DU  8HANB. 

(Appellate  Court  of  Indiana,  Division  No.  1. 

Nov.  24.  1903.) 

SPECIAL  PINDINGS-FAILURE  TO  FILE-EFFECT 
—  SECOND  TRIAL  —  SUBMISSION  ON  PORMBR 
TB*riM  ON Y— WAIVER  OP  OBJECTIONS. 

1.  In  view  of  the  statute  concerning  special 
findings,  which  requires  that  the  court  shall 
first  state  the  facts  in  writing,  and  then  the 
conclusions  of  law  upon  them,  the  failure  to 
file  the  special  findings  in  the  case,  or  bring 
them  into  the  record  by  bill  of  exceptions  or 
order  of  court,  precludes  the  consideration  on 
appeal  of  an  exception  to  the  conclusion?  of  law. 

2.  Where  special  findings  are  not  filed  or 
brought  into  the  record  by  bill  of  exceptions  or 
order  of  court,  they  will  be  treated  on  appeal 
as  a  general  midlng  In  favor  of  the  saccessfal 
party. 

3.  Where  parties  stipulate  that  a  second  trial 
before  another  Judge  shall  be  bad  on  the  evi- 
dence submitted  on  the  former  trial  alone,  on 
which  findings  are  to  be  made.  It  amounts  to  a 
wairer  of  aoy  objections  to  the  admission  or 
exclusion  of  the  evidence. 

Appeal  from  CSrcolt  Court  Blkhart  County; 
John  M.  Tan  OTeet,  Special  Judges 
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Suit  by  James  Dn  Sliane  against  Charles  A. 
Cliapln.  jDdgmcnt  tor  plalutlff.  Defendant 
appeals.  Affinned. 

Brick  &  Bates  and  Deafal  A*  Deahl,  for  ap- 
pellant' Anderaon,  Du  Shane  &  CrablU,  for 
appellee; 

BIiACK,  J.  There  were  two  paragraphs  of 
the  appellee's  complaint,  In  the  first  of  which 
be  alleged  that  May  20,  1.890,  the  appellant 
received  the  sum  of  $1,550.84,  belonging  to  the 
appellee,  which  the  appellant  was  to  hold  for 
the  use  of  the  appellee,  and  pay  to  him  when 
requested  thereto;  and  March  22, 1900,  the  ap- 
pellee demanded  of  the  appellant  that  he 
should  pay  that  smn  of  money  to  the  appellee, 
aod  the  former  refused  to  do  so.  In  the  sec- 
ond paragraph  It  was  alleged  that  on  or  about 
May  20,  1889,  the  appellee  and  appellant,  and 
certain  other  persons  named,  were  the  owners 
of  all  the  stock  of  the  Sonth  Bend  Electric 
Company,  and  on  that  day  they  entered  Into  a 
contract  with  one  Slocum  whereby  they  agreed 
to  sell  the  stfick  to  Slocum  for  a  certain  price, 
stipulated  in  an  article  of  agreement  then 
signed  by  them;  and  It  was  further  int)Tfded 
In  the  article  of  agreement  that  Slocnm  should 
pay  said  stockholders  the  sum  of  $20,000,  as  a 
first  payment  on  the  sale,  and  that,  in  the 
event  that  he  should  fall  to  carry  out  the  con- 
tract and  make  certain  other  payments  pro- 
vided for  therein,  then  said  stockholders 
should  have,  hold,  and  retain  as  their  own 
all  of  said  sum  of  $20,000;  that  Slocum  did 
fall  to  carry  out  the  contract  or  to  make  any 
other  payments;  that  be  did  at  said  time  pay 
to  the  appellant  the  earn  of  $20,000,  out  of 
whlcb  the  appellee  was  entitled  to  an  amount 
proportionate  to  his  share  of  the  stock  of  the 
electric  company,  and,  of  the  sum  so  paid, 
$1,507.96  belonged  to  him;  that  said  money 
was  not  divided  l>etween  the  various  stock- 
holders, but  was  left  in  the  hands  of  the  ap- 
pellant, and  before  the  commencement  of  this 
action  the  appellee  demanded  of  the  appellant 
that  he  pay  to  the  former  his  proportionate 
share  thereof,  bat  the  appellant  wrongfully  re- 
tained all  of  said  money,  and  had  expended  It 
for  his  own  uses,  and  had  failed  to  account  to 
the  appellee  for  said  sum  of  $1,607.95,  or  any 
part  thereof,  to  his  damage,  etc.  The  appel- 
lant answered  by  a  general  denial.  Later,  by 
leave  of  court,  he  filed  an  amended  answer  In 
two  paragraphs,  the  first  being  a  general  de- 
nial. In  the  second  paragraph  the  appellant 
admitted  that  on  or  about  May  20,  1899,  the 
parties  hereto  and  the  other  persons  named  In 
the  complaint  were  the  owners  of  all  the  stock 
of  the  electric  company,  and  on  that  date  they 
entered  Into  a  contract  with  Slocum  whereby 
they  agreed  to  sell  said  stock  to  Slocum  at 
and  for  a  price  stipulated  In  the  contract  then 
signed  by  them,  whereby  it  was  provided  that 
Slocom  shbnld  pay  said  stockholders  the  sum 
of  $20,000  as  a  first  payment  on  the  sale,  and 
that.  In  the  event  that  he  should  fall  to  carry 
ont  the  contract  and  make  certain  other  pay- 


ments iirovlded  for  therein,  said  stockholders 
should  have,  hold,  and  retain,  as  their  own, 
said  $20,000;  that  Slocum  failed  to  carry  out 
the  contract  or  to  make  the  other  payments 
thereon;  that  Slocum  paid  the  appellant  the 
sum  of  $20,000,  and,  under  the  terms  of  the 
contract  with  Slocum,  the  appellee  bad  an  In- 
terest In  that  sum  so  paid  to  the  appellant. 
It  was  alleged  that  before  the  appellee's  share 
of  that  money  had  been  paid  to  blm  by  the 
appellant  the  appellee  notified  the  appellant, 
on  or  about  Decemb«-,  1899,  that  he  did  not 
desire  to  hold  said  money  as  a  forfeiture  un- 
der said  contract  with  Slocum,  and  then  and 
there  requested  and  authorized  the  appellant 
to  return  said  money  to  Slocum;  that  Immedi- 
ately thereafter,  and  long  l)efore  the  beginning 
of  this  salt,  and  before  any  demand  was  m.tde 
by  appellee  upon  the  appellant  for  said  money, 
the  appellant  acting  and  relying  upon  said 
consent,  request,  and  authority  of  the  appellee 
that  the  money  be  returned  to  Slocum.  did 
repay  the  money  to  Slocum  by  selling  to  blm 
an  interest  in  a  dam  and  water  power  that 
was  then  about  to  t>e  constructed  across  tbe 
St  Joseph  river  at  Berrien  Springs,  Mich., 
which  interest  so  sold  was  of  the  value* of 
$20,000.  Wherefore,  etc  The  appellee  having 
replied  by  general  denial  to  the  second  para- 
graph of  answer,  the  appellant  withdrew  his 
answer  In  denial;  and  thereupon  the  cause 
was  tried  by  jury,  the  verdict  being  In  favor 
of  the  appellant  The  appellee's  motion  for  a 
new  trlsl  having  been  sustained,  the  cause 
was  submitted  for  trial  at  a  subsequent  terra 
before  another  and  special  judge,  the  parties 
filing  and  making  part  of  the  record  their 
written  stipulations,  wherein  they  stipulated 
and  agreed  that  the  cause  should  be  submit- 
ted to  the  court  and  tried  without  the  Inter- 
vention of  a  Jury;  that  no  new  evidence  of 
any  kind  should  be  submitted  on  the  trial; 
that  no  witnesses  should  be  beard,  but  that 
the  court  reporter  of  the  court  below,  who  took 
the  evidence  submitted  in  the  former  trial  of 
the  cause,  should  make  a  true,  complete,  and 
correct  transcript  of  all  of  said  evidence,  and 
should  duly  certify  to  Its  correctness  and  that 
It  contained  all  of  said  evidence,  and  there- 
upon said  certified  copy  of  the  evidence  should 
be  read  to  the  court  as  the  evidence  upon  tbe 
retrial  of  tbe  cause,  and  no  other  or  further 
evidence  should  be  introduced,  and  the  find- 
ings of  the  court  should  be  made  upon  said 
evidence  as  It  should  he  set  out  and  certified 
lo  said  transcript  &ud,  upon  appeal  from  the 
finding  and  judgment  of  the  court,  should  be 
duly  certified  and  made  a  part  of  the  record 
by  a  bill  of  exceptions  In  the  same  manner  as 
If  the  testimony  therein  set  ont  had  been  giv- 
en orally  In  tbe  retrial. 

The  court,  upon  the  request  of  the  parties 
for  a  special  finding,  stated  the  facts  as  Fol- 
lows: "(1)  That  the  plaintiff  never  authorized 
the  defendant  to  return  said  money  to  said 
Slocum.  (2)  That  the  defendant  never  did  re- 
pay said  money  to  said  Slocum,  nor  did  be 
aver  sell  to  said  Slocum  an  Interest  In  a  dam 


Digitized  by 


Google 


176 


60  N0BTHBA8TEBN  BBPOBTBR. 


(Ind. 


at  water  power  Id  paTment  or  satisfaction  of 
■aid  money.  (8)  That  the  defendant  stUl 
holds  the  Bhare  of  the  plaintlfiT  In  said  twenty 
thousand  doUarsL  (4)  That  the  share  of  the 
plalDUtr  so  withheld  by  defendant  la  $1,607.95, 
and  interest  from  March  20,  1900,  to  wit,  $1,- 
670."  Here  followed  the  signature  of  the 
special  Judge  as  such.  The  record  then  pro- 
ceeds as  follows:  "As  conclusions  of  law,  tbe 
court  finds  that  the  plaintiff  ought  to  recover 
from  the  defendant  the  sum  of  sixteen  bnn- 
dred  and  seventy  dollars.  Tbe  defendant  ex- 
cepts to  tblB  conclusion  of  law."  Tben,  with- 
out an  additional  signature  of  the  Judge,  fol- 
lowed the  Judgment 

Tbe  appellant  haa  assigned  in  this  court  that 
the  trial  court  erred  In  Its  conclusions  of  law 
on  tbe  flndlns^  and  erred  In  overruling  the 
motion  for  a  new  trial. 

Tbe  statute  concerning  a  special  finding  by 
the  court  provides  that  tbe  court  "sball  first 
state  the  facts  in  writing  and  then  the  con- 
clusions of  law  upon  them."  This  form  of 
finding  Is  provided  for  In  m-der  that  there 
may  be  exception  taken  to  the  decision  of  the 
court  upon  the  questions  of  law  involyed  In 
the  trial;  that  is,  that  a  party  may  except 
to  the  conclusions  of  law.  The  statute  does 
not  expressly  provide  that  the  special  finding 
shall  be  signed  by  the  Judge,  but  our  courts 
have  long  held  it  necessary,  unless  the  spe- 
cial finding  be  made  part  of  the  record  by 
bill  of  exceptions  or  order  of  court.  In  Peo- 
ria, etc..  Go.  T.  Walser,  22  Ind.  73,  86,  It  was 
said:  "A  special  finding  must  be  In  writing, 
so  that  an  exception  may  be  taken;  and  It 
must  be  filed  with  the  clerk,  so  that  be  can 
enter  the  special  finding  and  the  exception  to 
it  of  record.  And  as  evidence  of  its  genu- 
ineness, to  the  appellate  court,  it  should  be 
signed  by  tbe  Judge,  or  incorporated  in  a  bill 
of  exceptions  signed  by  blm.  We  think, 
wben  It  is  signed  and  filed.  It  may  be  re- 
garded as  one  of  tbe  papers  In  tbe  cause,** 
etc.  "Signature  is  evidence  of  genuineness  and 
authenticity."  Bee,  also.  Smith  v.  Davidson, 
45  Ind.  396,  400.  In  Wallace  t.  Eirtley,  88 
Ind.  480,  it  was  said:  "Tbe  special  finding 
and  conclusions  of  law  thereon  become  part 
of  tbe  record,  if  signed  by  the  Judge,  without 
a  bill  of  exceptions.  But  if  not  so  signed,  a 
bill  of  exceptions  is  necessary  to  make  them 
a  part  of  tbe  record."  In  Smith  t.  State  ez 
rel.,  etc,  140  Ind.  843,  349.  39  N.  B.  1060,  it 
was  said:  "Neither  the  special  finding  of 
tacts  nor  the  conclusions  of  law  were  signed 
by  the  Judge  of  the  trial  court,  nor  were  they 
embodied  in  a  bill  of  exceptions,  nor  made 
part  of  the  record  by  order  of  court  It  is 
settled  law  that  such  a  finding  can  only  be 
regarded  as  a  general  finding,  and  no  ques- 
tion can  be  presented  to  this  court  on  tbe 
conclusions  of  law  stated."  In  O'Neal  t. 
Hlnea,  145  Ind.  32.  67.  43  N.  B.  Q46,  the  con- 
clualoDfl  at  law  immediately  followed  the 
finding  of  facts,  and  tbe  signature  of  the 
trial  Judge  followed  tb*  conclu^ons  of  law. 
It  was  held  to  be  pn^er  for  the  Judge  to  so 


sign.  It  was  said:  **Tbe  finding  of  facta  and 
conclusions  of  law  In  tbe  case  constitute  one 
written  Instrument,  signed  and  filed  as  such 
by  the  trial  Judge."  In  Martin  v.  Marks,  154 
Ind.  549,  57  N.  B.  249,  it  was  said:  "If  there 
is  no  signature  of  the  trial  Judge  to  the  find- 
ing of  facts  and  the  conclusions  of  law  stated 
thereon,  the  same  must  be  treated  as  a  gen- 
eral finding."  In  that  case  the  finding  of 
facts  and  tbe  conclusions  of  law  constituted 
one  written  instrument  In  Winstandley  v. 
Breyfogle,  14S  Ind.  618,  43  N.  E.  224.  it  was 
said:  '*The  Judge  is  to  state  both  the  facts 
and  the  conclusions  of  law  in  writing—the 
conclusions  Immediately  following  and  in  con- 
nection with  the  facts— and  bis  signature 
after  tbe  conclusions  will  be  sufflcient"  In 
Ferris  v,  Udell,  139  Ind.  579,  m2,  38  N.  E. 
180,  it  was  said:  "It  is  true,  as  contended 
by  appellee's  counsel,  that  tbe  law  requires 
the  special  finding  to  be  signed  by  the  Judge, 
where,  as  here,  it  is  not  made  part  of  ihe 
record  by  bill  of  exceptions  or  order  of  court 
*  ♦  •  So  he  I9  to  state  both  the  facts  and 
the  conclusions  of  law  In  writing.  Whether 
his  signature  Is  to  Immediately  follow  tbe 
statement  of  tbe  facts,  and  also  the  conclu- 
sions of  law,  or  whether  his  signature  Is  to 
be  attached  alone  to  the  finding  of  facts,  and 
not  to  the  conclusions  of  law,  the  statute  Is 
silent"  It  mlgbt  bave  been  added  that  the 
statute  is  wholly  silent  as  to  the  signature 
of  the  Judge.  It  was  furth^  said:  "The 
practice  In  many  of  the  trial  courts  of  tbe 
state  of  signing  tbe  special  finding  of  facts 
alone  by  tbe  Judge  has  been  adopted,  without 
any  signature  to  the  conclusions  of  law.  No 
good  reason  Is  perceived  why  tbe  signature  of 
the  Judge  may  not  follow  the  conclusions  of 
law,  and  cousUtute  a  sufficient  signing  by 
blm  of  tbe  special  finding."  It  would  seem 
that  the  reason  for  requiring  the  signature  of 
tbe  Judge,  stated  in  tbe  cases  which  express 
a  reason  therefor,  applies  as  strongly  to  tbe 
conclusions  of  law,  as  constituting  a  portion 
of  the  special  finding  defined  by  the  statute^ 
as  to  the  statement  of  the  findings  specially 
of  tbe  facts.  If  the  special  finding,  as  an 
entirety,  Including  the  statement  of  tbe  facts 
and  tbe  conclusions  of  law,  be  signed  and 
filed,  tbe  party  who  desires  to  except  to  the 
conclusions  of  Ifiw  may  simply  cause  It  to  be 
noted  at  the  end  of  tbe  decision  that  be  ex- 
cepts. However  this  may  be,  the  anthorlties 
—some  of  them  being  cases  already  cited— 
abundantly  require  that  the  record  shall  show 
that  the  special  finding  was  filed,  unless  It 
be  made  part  of  the  record  by  bill  or  order. 
In  tbe  transcript  of  the  record  before  us, 
there  Is  no  showing  that  tbe  special,  finding 
was  filed,  and  no  attempt  has  been  made  to 
bring  It  Into  the  reconl  by  bill  or  order  of 
court  Therefore  it  cannot  be  treated  As  pre- 
senting for  our  consideration  the  exception 
of  the  appellant  to  the  ccmcluslon  of  law. 

The  appellant  having  withdrawn  his  an- 
swer In  denial,  and  baving  gone  to  trial  in 
the  attitude  of  admitting  all  the  material 
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womoita  of  tbe  complaint  except  bo  far  aa 
they  were  Inconalstent  with  the  afflrm&tlTe 
allefathnu  of  matters  of  fact  hj  way  ot  de- 
fuiaa  In  the  second  paragn^h  ot  answer^ 
tbe  only  qneettons  ot  fkct  to  bo  tried  the 
court  being  those  cooeentins  which  the  ap- 
pellant had  the  harden,  and  on  which  tbe 
court  stated  Its  flndiogs— It  U  Insisted  on  be- 
halt  of  the  appellant  that,  to  authorise  a 
eonelnalon  of  law  fiiTorable  to  the  appellee, 
the  court  should  bsTO  stated  In  ita  finding  of 
facts  all  the  matttlal  Cacts  constituting  the 
appdlee's  cause  of  action.  Including  those  ad- 
mitted by  the  appellant  in  fin  plotdlngs,  as 
wdl  M  those  involved  Id  the  controverted 
matters  tried.  Inasmuch  as  we  must  treat 
the  qiedal  finding  as  amounting  to  no  more 
than  a  general  finding  in  favor  of  the  appel- 
lee, we,  perhaps,  ought- not  to  take  space  for 
the  dbKUBslon  of  a  matter  which  we  are  not 
nanired  to  decide. 

Among  tbe  grounds  In  tbe  wpelhmfs  mo- 
tton  for  a  new  trial  are  a  number  of  as- 
aignmubi  of  rulings  ot  the  court  in  the  ad- 
mlSBlon  OT  the  rejection  ot  evidence  on  the 
toimer  trial  of  the  cause  before  a  Jury. 
Those  mUngs  wtfce  not  made  by  the  Judge 
wbo  rendered  the  finding  involved  in  thia  ap 
peal,  or  on  ttie  trial  In  which  that  findlog 
was  made.  It  was  expressly  stipulated  by 
the  parties  that,  upon  the  trial  by  the  court, 
no  new  evidence  of  any  kind  should  be  Bub> 
mltted,  and  no  witnesses  should  be  beard, 
but  that  the  evidence  submitted  on  the  for- 
mer trial,  certified  by  tbe  reporter,  should  be 
read  to  the  court  as  tbe  evidence  upon  the  re- 
trial, and  that  tbe  finding  should  be  made 
upon  the  evidence  so  certified.  We  think 
that,  in  thus  snbmittiiv  the  cause  upon  defi- 
nite^ ascertained  evidence,  the  appellant  must 
be  rexarded  as  having  waived,  for  the  pur- 
poses  of  the  dedston  upon  the  trial  by  the  j 
conrt,  any  questions  concerning  the  admission 
of  testimony  by  whlcb  that  evidence  was 
elicited  on  the  trial  iy  Jury,  and  any  ques- 
tlona  as  to  the  admlssihlllty  of  othw  tesU- 
mmy  rejected  mi  the  former  trial. 

The  evidence  has  been  much  discussed  by 
couDsel.  It  was  too  voluminous  and  contra- 
dictory and  involved  to  admit  of  a  statement 
hwe  ot  Its  purport  We  are  of  the  opinion 
not  <mly  that  tbe  court  was  warranted  Jn  Its 
conclD^on  by  the  evidence,  but  that  It  could 
not  properly  have  reached  a  eontrazy  result 
Judgment  affirmed. 
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(Appellate  Goart  of  Indiana,  Division  No.  1. 
Not.  24,  1903.) 

BUTLDmO  AND  LOAN  ASSOCIATIONS  —  HORT- 
OAOBS  —  ASSUHPTION  —  DEFENSES  —  FALSE 
RBPRBBBNTATI0N3-PLEADIN0— EVIDENCS. 
1.  In  an  action  by  a  building  association  to 
foreclose  a  mortgage,  an  answer  alleging  that. 
In  ordw  to  Induce  defendantB  to  take  atock  in 
toe  association  and  accept  the  loan,  ^IntUFs 
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officers  falsely  represented  that  th^  were  well 

acquainted  with  the  condition  of  plaintiiTa  busi- 
ness aSnira,  and  that  it  waa  then  earning  and 
paying  large  dividendii,  and  would  continue  to 
pay  such  dividends  so  that  in  Iom  than  72 
monthly  payments  on  tbe  BtoCk  It  would  mature 
and  satisfy  the  loan,  and  that  defendants,  be- 
ing entire^  ignorant  of  sucb  facts,  believed  and 
relied  on  such  representations,  and  subscribed 
for  stock,  and  borrowed  the  money,  which  they 
would  not  otherwise  have  done,  etc.,  waa  not 
insuOlcient  as  charging  reprefientationa  relating 
to  mere  matters  of  opinion  ot  future  events, 
but  was  a  sufficient  allegation  of  fraud  to  con- 
stitute a  defuse. 

2.  Where  a  note  for  a  building  association 
loan  provided  that,  If  the  maker  Ehould  pay  all 
Installments  which  became  due,  and  all  fines  and 
monthly  payments,  until  his  stock  became  fully 
paid  and  of  the  value  of  ¥100  a  share,  and  be- 
fore any  of  the  interest  or  monthly  payments 
should  nave  been  past  dne  for  three  months, 
ti»n,  on  surrender  of  the  stock,  the  note  should 
be  deemed  paid,  and  the  mortgage  provided  that 
the  interest,  premiums,  and  installments  were 
to  become  due  on  a  roecffied  day  of  each  month 
until  the  shares  ahouid  be  matured  and  become 
of  the  value  of  $100,  such  provisions  were  not 
BO  inconsistent  with  representations  of  the  as- 
sociation's officers  that  by  reason  of  the  large 
dlridends  that  were  being  paid  and  wonld  be 

Kid  in  tbe  future  tbe  stock  would  be  matured 
fore  an  amount  equal  to  tbe  par  valoe  there- 
of had  been  paid  by  the  borrower  as  to  apprtss 
him  of  their  falsity. 

8.  In  an  action  to  foreclose  a  mortgage  secur- 
ing a  loan  made  by  a  building  association,  evi- 
dence held  Insafflcieot  ^to  establish  the  falsi^ 
of  alleged  misrepresentations  made  by  the  offi- 
cers of  the  asaodation  to  a  grantee  of  the  prop- 
erty mortgaged,  who  assnmed  and  agreed  to  pay 
the  same. 

Appeal  from  Superior  Court,  Bfadlson 
County;  H.  O.  Byan,  Judge. 

Action  by  the  No.  Five  Fidelity  Building  & 
Saving  Union  against  James  Driver  and  oth- 
ers. From  a  Judgment  In  favor  of  defendant 
Bronenberg,  plaintiff  aiq;ieals.  Reversed. 

David  L.  Bl8h<^,  John  B.  Thornburgb, 
Robert  W.  McBrlde,  and  Caleb  S.  Denny,  foi' 
appellant   Bagot  &  Bagot  for  appellee. 

BLACK,  J.  Tbe  appellant  a  building  and 
loan  association  Incorporated  In  this  state. 
In  process  of  liquidation  under  tbe  statute, 
sued  upon  a  note  and  to  foreclose  a  real  es- 
tate mortgage,  both  executed  by  the  appelleea 
James  and  Luella  Driver,  wbo  had  conveyed 
their  real  estote  to  the  other  appellee,  Samuel 
T.  Bronenberg,  who,  as  a  part  of  the  con- 
sideration, agreed  to  pay  the  appellant  the 
amount  due  on  tbe  note  and  mortgage.  Upon 
trial  the  court  found  in  favor  of  the  appel- 
lant against  the  appellees  Driver  and  Driver 
In  the  sum  of  $201.40,  and  found  in  favor  of 
the  appellee  Bronenberg,  and  that  the  cer- 
tificate of  stock  on  which  the  loan  was 
made  by  the  appellant  to  the  Drivers  should 
remain  io  force  as  to  them,  but  should  be 
canceled  as  to  the  appellee  Bronenberg;  and 
Judgment  was  rendered  accordingly.  No 
question  is  made  here  concerning  the  result 
reached  as  to  the  Drivers,  but  tbe  Judgment 
In  favor  of  Bronenberg  is  attacked.  It  Is 
contended  on  behalf  of  the  appellant  that 
tbe  court  ored  in  OTermUng  ito  demumr 
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to  the  amended  tltth  paragraph  of  answer, 
In  wlilcb  it  was  alleged  tbat  tlie  appellant, 
by  tts  agents  and  servants,  prociired  and  In- 
duced the  appellees  Driver  to  make  and 
execute  the  note  and  mortgage  sned  on,  and 
to  subscribe  for  the  stock  mentioned  In  the 
complaint,  by  fraud  and  collnslon  In  this: 
that,  the  defendant  Driver  beii^  then  and 
there  entirely  Ignorant  of  the  business  and 
affairs  of  the  appellant,  the  appellant  and  its 
Berrants  and  agents,  knowing  this  fact,  at 
and  prior  to  the  execution  of  the  mortage 
and  bond  and  the  anbscrlptlon  for  the  stock, 
falsely  and  fraudulently  represented  to  the 
Drivers  that  the  appellant  was  making  earn- 
ings and  paying  g^eat  dividends;  that  they 
were  well  and  thoroughly  acquainted  with 
the  conditions  of  its  business  and  afTalrs; 
that  it  wonld  continue  to  pay  large  divi- 
dends, BO  that  Id  less  than  72  monthly  pay^ 
ments  on  the  stock  It  would  mature  and  sat- 
isfy the  loan;  that  the  appellees,  being  en- 
tirely Ignorant  of  these  facts,  believed  and 
relied  on  said  representations,  and,  so  believ- 
ing and  relying,  and  not  otherwise,  sabscrib- 
ed  for  the  stock  and  borrowed  the  money  and 
encuted  the  bond  and  mortgage,  a^  alleged 
In  the  complaint;  that  soon  afterward,  the 
Drivers  being  dmtroos  to  sell  the  mortgaged 
real  estate  to  the  appellee  Bronenberg,  and 
the  appellant  being  desirous  to  have  Bronen- 
berg purchase  it  for  the  reason  that  the  Driv- 
ers were  unable  to  make  the  payments  on 
the  stock,  the  appellant,  by  Its  agents  and 
servants,  then  and  there  falsely  and  fraudu- 
lently stated  and  represented  to  Bronenberg 
that  the  appellant  was  In  a  fiourlsbing  con- 
dition, tbat  It  was  paying  large  dividends, 
and  tbat  Its  earning  capacity  was  very  great, 
and  that  It  was  paying  such  dividends  that 
the  stock  In  question  would  be  matured  with- 
in less  than  72  monthly  payments,  and  the 
bond  and  mortgage  would  be  thereby  cancel- 
ed  and  paid;  tbat  Bronenberg  was  entirely 
Ignorant  of  the  affairs  of  the  corporation 
and  Its  earning  capacity  and  as  to  whether 
or  not  it  was  earning  dividends,  and  believed 
and  relied  on  said  statements  and  represen- 
tations, and  believed  them  to  be  true,  and, 
so  relying,  and  not  otherwise,  he  purchased 
tbe  property  and  assumed  the  payment  of  the 
bond  and  mortgage  as  part  of  the  considera- 
tion, and  took  an  assignment  of  the  stock 
from  tbe  Drivers;  that  In  truth  and  in  fact 
the  appellant  was  not  In  a  flourishing  condi- 
tion, and  never  had  a  great  earning  capacity, 
and  was  not  making  or  earning  large  divi- 
dends, or  any  dividends  at  all;  tbat  the  agents 
and  servants  who  made  said  representatlona 
were  a  number  of  persons  named;  tbat  In 
truth  and  In  fact  the  appellant  was  organized, 
doing  business,  and  operating  for  the  purpose 
and  object  of  paying  Its  officers  large  salaries 
and  consuming  and  exhausting  all  Its  earnings 
in  salaries  to  Its  officers;  tbat  at  the  time  of 
said  representations,  and  at  all  times  prior 
thereto  and  ever  since,  the  appellant  had 
been  and  was  paying  all  Its  earnings  In  larg» 


salaries  to  its  officers— all  of  which  facts 
were  known  to  tbe  appellant  and  Its  said 
agents  and  servants  at  the  time  said  represen- 
tations were  made,  and  they  were  knowing- 
ly and  falsely  and  fraudulently  made  for  the 
purpose  of  cheating  and  defrauding  the  ap- 
pellees as  aforesaid;  tiiat  the  appellees  did 
pay  to  the  appellant  at  maturity  more  than 
72  payments  on  the  stock  as  aforesaid;  where- 
fore, etc.  • 

It  Is  suggested  that  the  representations  al- 
leged In  this  answOT  were  not  soch  that  a 
charge  of  fraud  could  be  based  thereon.  Tbe 
representations  did  not  relate  alone  to  future 
events,  and  were  not  merely  opreBslons  of 
opinion  concerning  existing  conditions  or  val- 
ues. The  then  existing  condition  of  tbe  cor^ 
poratlon  was  fftlsely  reprinted  to  be  flour- 
ishing, and  its  bnslness  was  stated  to  be  such 
that,  if  the  statement  had  been  true,  a  person 
In  the  Edtuatton  of  tbe  appellees  might  not  un- 
reasonably rely  upon  promises  or  predictimia 
based  thereon  by  those  wbo  made  the  rep- 
resentations. In  tbe  note  it  was  stipulated 
tbat  if  the  maker  should  pay  all  Installments 
which  became  due  thereon,  and  all  fines  and 
monthly  payments  which  became  due  on  the 
stock  until  It  became  fully  paid  in  and  of 
the  value  of  $100  per  share,  and  before  any 
of  the  interest  or  monthly  payments  should 
have  been  past  due  for  three  months,  then, 
upon  surrender  of  the  stock,  the  note  should 
be  deemed  fully  paid;  and  the  mortgage  pro- 
vided that  the  interest,  premium,  and  In- 
stallments were  to  become  due  on  a  speclfled 
day  of  each  month  until  the  shares  should 
mature  and  become  of  the  value  of  $100. 
Unless  the  appellees  were  apprised  by  these 
provisions  of  tbe  note  and  mortgage  of  the 
falsity  or  unreasonableness  of  the  representa- 
tions, there  does  not  appear  to  have  been  any- 
thing of  which  they  were  bound  to  take  no- 
tice so  inconsistent  with  tbe  representations 
ns  to  make  It  unreasonable  for  the  appellees 
to  rely  and  act  upon  the  representations. 

We  do  not  perceive  any  such  irreconcilabil- 
ity of  the  representations  with  tbe  provisions 
of  the  written  contract  In  Hartman  v.  In- 
ternational, etc.,  Ass'n,  28  Ind.  App.  6S,  62 
N.  E.  64,  where  the  answer  was  held  to  be 
sufficient,  tbe  false  representation  (not  Incon- 
sistent with  the  contents  of  tbe  bond  and 
mortgage,  and  no  by-law  to  the  contrary  ap- 
pearing or  being  referred  to  In  tbe  pleadings) 
was  that,  if  the  defendant  would  become  a 
member  and  contract  the  loan  and  pay  the 
dues,  interest,  and  premiums,  tbe  bond  and 
mortgage  would  be  paid  and  canceled  by  a 
speclfled  number  of  payments.  It  was  held 
that  this  representation  was  not  merely  a 
statement  of  Intention  or  an  expression  of 
opinion,  but  was  a  representation  of  a  fact 
Tbe  answer  now  before  us  Is  different  In 
some  respects.  The  language  relating  to 
Bronenberg,  construed  according  to  Its  ordi- 
nary meaning,  is  to  the  effect  not  that  It 
was  represented  that  as  an  absolute  fact  the 
Stock  would  be  matured,  and  the  debt  would 


Digitized  by 


Google 


BALTBS  IiAND,  STONHt  *  OIL  00.  t.  BUTTON. 


179 


be  paid  by  «  certain  q)eclfled  number  of  pay- 
ments of  Installmenta,  but  tbat  the  associa- 
tion was  then  in  a  Bourishlng  condition,  and 
paying  large  dividends,  and  having  very  great 
earning  capacity,  and  by  reason  of  the  fact 
that  It  was  paying  such  dividends  the  stock 
TTOuld  be  matured  wltliin  less  than  a  specified 
nomber  of  monthly  payments,  and  thereby  the 
bond  and  mortgage  would  be  canceled  and 
paid.  The  things  of  which  it  was  alleged 
Bronenberg  was  ignorant  were  the  affairs 
and  earning  capacity  of  the  corporation,  and 
whether  or  not  It  was  paying  dividends.  The 
things  alleged  to  be  true  were  that  the  as- 
sodatloD  was  not  In  a  flourishing  condition, 
and  It  never  had  great  earning  capacity, 
and  It  was  not  maldng  or  earning  large  divi- 
dends, or  any  dividends,  but  it  was  organized 
and  operated  to  pay  large  salaries,  and  al- 
ways paid  all  Its  earnings  in  large  salaries  to 
Its  officers.  Material  facta  stated  ^were,  it 
was  alleged,  falsely  and  fraudulently  repre- 
sented as  then  existing,  and  it  was  upon  their 
existence  that  the  speedy  maturity  of  the 
stock  was  predicated,  as  an  expectation  that 
might  reastnubly  be  entertained  from  such 
facts  represented  as  then  existing,  and  not 
as  an  absolute  fact  that  at  all  events  would 
take  place. 

In  considering  the  action  of  the  court  in 
overruling  the  appellant's  motion  for  a  new 
trial  we  have  been  required  to  look  into 
the  evidence.  We  find  It  to  the  effect  that 
some  of  the  officers  did  not  receive  salaries, 
and  that  the  salaries  paid,  so  far  as  has  been 
shown  by  the  evidence,  which,  on  the  sub- 
ject of  salaries,  related  only  to  a  comparative- 
ly recent  date,  were  not  great;  tbat  at  some 
time  or  times  the  stock  In  question  earned 
dividends  amounting  to  $63.60;  but  as  to  the 
time  or  times  when  ttie  dividends  were  earn- 
ed or  credited  there  was  no  evidence.  The 
appellee  Bronenberg  testified  that  he  talked 
with  agents  of  the  appellant  before  tie  pur- 
chased the  real  estate,  and  tbat  they  said, 
the  way  It  was  paying  at  the  time,  there 
would  not  be  over  6i  payments,  and  guaran- 
tied there  would  never  be  over  72;  also,  that 
he  relied  on  what  they  said  to  him  In  1892 
about  Its  being  paid  out  in  72  months.  Be- 
ing asked  concerning  a  certain  agent,  with 
whom  he  said  be  had  talked,  if  the  agent 
said  probably  it  would  take  72  months,  the 
witness  answered,  "No,  probably  64  months, 
and  not  to  exceed  seventy-three  months. 
Question.  That  was  bis  speculation?  Answer. 
He  said  that  was  guarantied."  He  testified 
that  be  bought  the  property  and  assumed  the 
mortgage  relying  on  these  statements  made 
by  the  agents  and  the  literature  they  showed 
him.  No  "literature"  on  this  subject  was  In- 
troduced. The  defense  was  not  based  on  a 
guaranty,  or  a  positive  unqualified  assertion 
that  the  stock  would  mature  within  a  definite 
period;  and  we  have  lieen  unable  to  find  In 
the  record  any  evidence  showing  the  condi- 
tion of  the  business  of  the  appellant  at  the 
time  when  tbe  tqwesentations  lelaUng  to  Iti 


ccmdltion  were  made.  It  was  not  proved  that 
It  was  not  then  in  such  a  flourishing  condi- 
tion, for  the  time  being,  that,  if  its  existing 
condition  should  continue,  the  stock  might 
mature  as  predicted.  The  material  facts  al- 
leged to  have  been  misrepresented  were  not 
shown  in  evidence  as  alleged  In  the  answer 
The  appellee  Bronenberg  should  have  taken 
the  trouble  to  go  into  this  material  part  of 
his  defense. 

The  judgment  In  favor  of  the  appellee 
Bronenberg  is  reversed,  and  the  cause  Is  re- 
manded for  a  new  trial  as  to  him. 


(32  Ind.  App.  14) 

BALTBS  LAND,  STONE  &  OIL  OO.  et  aL  v. 
SUTTON. 

(Appellate  Court  of  Indiana,  Division  No.  1. 
Nov.  24.  1903.) 

CONTRACT— ASSIGNMENT— LIABILITY  OP  A8- 
8IGNEB— Ert'IDBNCJK  —  ADMISSIBILITY— HARM- 
LESS ERROR— NECESSITY  FOR  DEUAND  BB- 
FORfl  SUIT— APPEAL— PARTIES. 

1.  Burns'  Rev.  St.  1901,  g  6478;  provides 
that  when  a  part  of  co-parties,  agamst  whom 
JuUgmeut  is  taken  appeal  during  the  term  when 
the  judgmeut  is  reuaered  it  is  not  necessary 
to  make  the  others  parties  to  the  appeal.  Held, 
that  au  appeal  in  which  all  co-parties  ate 
named  as  appellants  should  not  be  dismissed 
because  part  of  them  file  their  refusal  to  join 
as  appellants. 

2.  Where  a  contract  for  the  purchase  of  land 
is  assigned  on  the  consideratiOD  that  the  as- 
signee promise  to  pay  notes  given  under  the 
contract,  the  asdgnee  is  liable  on  the  notM 
to  the  payee,  though  his  promise  has  not  been 
accepted. 

8.  A  wltnew  may  testify  that  a  paper  shown 
him  was  one  he  took  an  assignment  of,  over 
objection  that  the  Instrument  was  mutilated, 
and  torn  into  three  pieces,  this  being  merely  an 
identification  of  it. 

4.  In  an  action  on  a  contract  for  sale  of  land 
and  machineiT  thereon  against  the  purchaser*! 
assignee,  evidence  that  the  assignee  took  pos- 
session and  removed  the  machinery,  and  Tniat 
the  land  was  used  for,  was  admissible. 

6.  A  witness*  statement  that  the  conddera- 
Uon  of  the  asalgument  of  a  contract  for  the 
purchase  of  land  was  the  payment  of  notes 
given  therefor  was  a  statement  ot  fact,  and  not 
a  conclusion. 

6.  The  consideration  of  a  written  contract 
may  be  shown  by  parol. 

7.  A  witness  may  testify  as  a  fact  whether 
he  ever  executed  a  deed  to  a  peraon  named. 

8.  The  admission  of  evidence,  iu  an  action 
on  a  coutract  of  sale  of  land  and  machinery 
thereon,  as  to  what  machinery  and  fixtures  were 
on  the  land,  was  harmless  error. 

9.  Admission  of  a  witness'  statement  that 
parties  with  whom  he  negotiated  concerning  a 
sate  of  land  represented  themselves  to  be  act- 
ing for  a  corporation  was  not  prejudicial  when 
it  bad  ratified  their  acts  by  taking  ^esessioo 
of  the  land  and  continuing  in  possession, 

10.  Demand  of'  payment  of  notes  assumed  by 
the  assignee  of  a  contract  of  purchase  of  land 
as  the  consideration  of  the  assignment  is  not 
necessary  before  bnnglDg  suit  on  them. 

Appeal  from  Circuit  Court,  Blackford  Coun- 
ty; H.  J.  Paulus,  Judge. 

Action  by  James  M.  Sutton  against  the 
Baltes  Land,  Stone  &  Oil  Company  and  oth- 
ers. From  a  judgment  overruling  a  demurrer 
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to  the  complaint  and  to  a  cross-complaint  hj 
George  W.  and  Ira  B.  Spanldin^,  defendant 
Baltes  Land.  Stone  ft  Oil  Company  appeals. 
Affirmed. 

Cantwell  &  Simmons,  W.  &  B.  Leonard, 
and  R.  B.  Dreibelblss,  for  appellant  Hind- 
man  &  Powell,  for  appellee. 

ROBINSON,  J.  Appellee's  complaint  aven 
that  W.  D.  Cook  executed  to  him  seven 
promissory  notes;  that  No.  6  thereof  Is  dne 
and  unpaid;  that  as  a  part  of  the  same 
transaction  Cook  entered  Into  a  'Written  con- 
tract with  appellee,  for  the  consideration  ex- 
pressed In  the  notes,  that  appellee  would  con- 
vey to  Cook  certain  real  estate,  but.  If  de- 
fault were  made  in  the  payment  of  any  note, 
then  the  contract  should  be  a  lease,  and  the 
money  to  be  paid  should  be  rent.  The  terms 
of  the  agreement  were  extended  to  assigns. 
Cook  took  possession  of  the  land,  on  which 
was  located  a  stone  quarry.  He  assigned  the 
contract  to  George  W.  and  Ira  B.  Spaulding, 
and  the  Spauldlngs  thereafter  assigned  the 
same  to  appellant.  It  ts  averred  that  the  only 
consideration  for  the  assignment  to  the  ap- 
pellant was  the  agreement  to  perform  all  the 
covenants  of  the  contract,  and  that  appel- 
lant promised  and  agreed  to  pay  all  unpaid 
notes  and  Installments;  that  by  virtue  there- 
of appellant  took  possession  of  the  land,  and 
converted  Its  emoluments  to  its  own  use,  and 
still  holds  the  land.  Cook  filed  a  cross-com- 
plalst  against  the  Spauldlngs,  and  asked  that 
they  be  first  held  liable.  The  Spauldlngs  filed 
a  cross-complaint  against  all  the  parties.  In 
the  first  paragraph  they  set  out  the  note,  the 
contract,  its  assignment,  and  aver  a  promise 
on  the  part  of  appellant  to  pay  deferred  pay- 
ments. The  second  paragraph  alleges  that 
appellant  took  possession  of  the  land  In  ques- 
tion by  virtue  of  the  assignment  of  the  con- 
tract to  It,  and  still  holds  the  same.  The  third 
paragraph  alleges  that  appellant  agreed  in 
writing  to  pay  the  deferred  payments,  the 
writing  having  been  executed  by  the  agents 
of  appellant.  Tbe  fourth  paragraph  alleges 
a  mutual  mistake  In  the  written  assignment 
by  tbe  Spauldlngs  to  appellant,  and  that  the 
agreement  of  appellant  to  pay  the  deferred 
payments  was  omitted.  The  Spauldlngs  also 
filed  a  single  paragraph  of  cross-complaint 
against  their  codefendants.  the  appellee,  and 
the  persons  who  had  signed  the  writing  men- 
tioned in  the  third  paragraph  of  cross-com- 
plaint above  as  having  signed  the  ifaper  as 
officers  of  appellant,  alleging  that  the  writ- 
ing referred  to  was  executed  for  and  in  be- 
half of  appellant  Appellant's  demurrer  to 
the  complaint,  and  also  its  demurrer  to  the 
cross-complaint  of  the  Spauldlngs.  were  over- 
ruled, which  rulings  are  assigned  as  error. 
The  court  made  a  special  finding  of  facts 
with  conclusions  of  law.  Appellant's  motion 
for  a  new  trial  was  overruled,  and  judgment 
rendered  in  conformity  with  tbe  conclusions 
of  lav.  The  eonrt  rendered  judgment  In 


vor  of  appellee  that  he  recover  from  Cook, 
Spaqlding,  and  Spauldlng  and  appellant  tbe 
sum  of  $770  and  costs.  It  was  further  ad- 
Judged  that  this  amount  be  first  collected 
from  appellant  before  levying  on  the  prop- 
erty of  Spauldlng  and  Spauldlng,  or  either  of 
them,  and,  in  the  event  that  tbe  property  of 
appellant  be  Insufficient  to  satisfy  the  same, 
then  one-half  of  the  residue  be  collected  from 
each  of  the  Spauldlngs  before  levying  on  the 
property  of  Cook.  And  It  is  also  adjudged 
that  if  tbe  property  of  appellant  and  tbe 
property  of  the  Spauldlngs  be  Insufficient,  tbe 
sum  remaining  nnpald  be  collected  ttom 
Cook. 

In  the  assignment  of  errors,  In  tbe  caption, 
the  Baltes,  etc.,  Company,  Cook,  and  the 
Spauldlngs  appear  as  appellants.  "But  the 
Baltes  Company  alone  assigns  error.  It  Is 
the  sole  appellant  In  tills  appeal.  Merely 
naming  a  party  in  the  caption  as  an  appellant 
does  not  make  them  an  appellant  Cook  and 
the  Spauldlngs  have  filed  refusals  to  join  or 
to  be  joined  as  appellants.  The  motion  to 
dismiss  tbe  appeal  becanse  Oook  and  the 
Spauldlngs  have  not  been  made  appellees 
was  postponed  until  the  hearing  at  this  time. 
This  Is  a  term-time  appeal.  In  sncb  al>pealB 
the  statute  provides  that  "whenever  a  part  of 
any  number  of  co-parties  against  whom  a 
judgment  has  been  taken  shall  appeal  «  •  * 
it  shall  not  be  necessary  to  make  snch  co- 
parties  not  appealing,  parties  to  the  appeal, 
and  It  shall  not  be  necessary  to  name  tbem 
as  appellants  or  appellees  In  the  assignment 
of  errors,  but  they  shall  be  bound  by  the 
judgment  on  appeal  to  tbe  same  extent  as  if 
they  had  been  made  parties."  This  statute 
also  gives  any  co-party  not  joining  all  the 
rights,  within  the  year.  In  relation  to  the  ap- 
peal, that  he  wmild  have  bad  If  be  had  joined 
In  tbe  appeal  originally.  Section  647a,  Bnm^ 
Rev.  St  1901.  This  being  a  term-time  ap- 
peal all  tbe  parties  to  the  judgment  were  In 
court  when  the  appeal  was  taken,  and  must 
take  notice  of  the  appeal.  The  judgment  ren- 
dered was  against  the  Baltes  Company,  the 
Spauldlngs.  and  Cook.  They  were  co-parties 
against  whom  the  judgment  was  taken.  One 
of  them  appeals.  Tbe  statute  says  it  shall 
not  be  necessary  for  him  to  make  his  co- 
parties,  not  appealing,  parties  to  tbe  appeal, 
nor  to  name  tbem  as  appellants  or  appellees 
in  tbe  assignment  of  errors.  Such  co-party 
may  within  one  year  from  the  date  of  the 
judgment  assign  errors  for  himself,  and  have 
all  questions  decided  which  are  properly  pre- 
sented. Tbe  statute  also  provides  that  such 
co-parties  shall  be  bound  by  the  judgment  on 
appeal  to  tbe  same  extent  as  if  they  were  par- 
ties. The  motion  to  dismiss  Is  overruled. 
Smith  V.  Wells  Mfg.  Co.,  144  Ind.  270,  43  N. 
E.  131;  Anderson  Glass  Co.  v.  Brakeman, 
20  Ind.  App.  238.  47  N.  E.  937;  Evans 
Odem  (Ind.  App.)  65  N.  E.  755. 

The  first  objection  urged  to  the  complaint 
is  that  the  action  Is  based  upon  a  note  not 
•Igned  or  asnuued  ^  app^tnt   Bat  Uw 
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complaint  averB  that  the  only  consideration 
for  the  aflslgnment  of  the  contract  the 
Spanldings  to  appellant  vaa  a  promise  kuA 
agreemeDt  by  appellant  to  perform  all  the  !«• 
qnlrements  to  be  performed  mider  the  terms 
ot  the  original  contract,  and  that  the  only 
consideration  for  the  assignment  of  the  con- 
tract, t<«etlier  with  the  rights  and  {M^TilegM 
therein  conferred,  was  that  appellant  prom- 
ised and  agreed  to  pay  all  the  notes  and  in- 
stallments mentioned  in  the  contract  at  that 
time  remaining  nnpald.  The  assignment  by 
the  Spauldings  to  appellant  was  in  writing, 
and  says  nothing  about  assuming  the  pay- 
ment of  the  deferred  imyments.  This  as- 
signment, standing  alone,  would  not  give  a 
light  to  a  personal  Judgment.  Baltes,  etc, 
do.  T.  Sutton.  25  tnd.  App.  695,  S7  N.  B.  974. 
But  the  complaint  aTera  what  the  considera- 
tion for  the  assignment  was  —  appellant's 
promise  to  pay  these  notes. 

It  was  not  necessary  that  the  complaint 
sbonld  aver  that  appellee  accepted  appel- 
lant's promise  to  pay  the  deferred  Indebted- 
ness.   Appellant  received  the  consideration 
for  its  promise  to  pay  the  deferred  pay- 
ments, and  appellee  may  enforce  the  folflll- 
ment  of  the  promise.    In  the  case  of  Tal- 
bnrt  r.  The  Berkshire,  etc..  Ins.  Co.,  80  Ind. 
434,  cited  by  counsel,  mortgaged  land  was 
attempted  to  be  couToyed  to  Talburt,  who  as- 
signed the  payment  of  the  mortgage  debt  to 
appellee.   Becanse  of  a  mistake  in  the  deed 
the  grantor  and  Talburt  rescinded  the  sale, 
and  the  question  of  appellee's  acceptance  of 
Talbnrfs  agreement  to  pay  the  mortgage 
debt  became  material,  as  without  such  ac- 
ceptance no  rights  of  appellee  had  Intervened 
to  prevent  a  rescission  of  the  contract  by  the 
grantor  and  Talburt.    In  that  case  it  Is  held 
that,  it  there  bad  been  no  mistake  In  the 
deed,  and  Talburt  had  received  the  con- 
sideration for  his  promts^  the  Insurance 
company  might  sue  for  foreclosure,  and  unite 
wltb  ths  complaint  a  claim  for  Judgment 
against  Talbnrt  cm  his  promise  to  pay  the 
mortgage  debt. 

each  paragraph  of  cross-complaint  by  the 
Spauldings  asks  that  the  property  of  appel- 
lant be  exhausted  before  execution  be  levied 
upon  tbe  property  of  the  cross-complainants. 
What  is  said  above  on  the  sufficiency  of  the 
complaint  is  applicable  to  some  of  the  ob- 
jections urged  against  the  cross-complaint. 
The  rule  declared  in  Baltes,  etc.,  Co.  v.  Sut- 
ton, 25  .Ind.  App.  695,  67  N.  B.  974,  applies 
to  some  of  the  questions  presented.  Other 
questions  raised  under  objections  to  the  suf- 
ficiency of  the  cross-complaint  may  pr<^erly 
be  considered  In  connection  with  certain 
questions  discussed  under  the  evidence  and 
»he  fecial  findlnj?.  The  court  found:  That 
Sutton  sold  the  land  to  Cook  for  $3,500  by  a 
written  contract,  Cook  executing  seven  notes 
for  ^500  each.  At  the  time  of  tbe  execution 
of  tbe  notes  and  contract  Cook  took  posses- 
sion. €3oc/k  assigned  the  contract  to  George 
W.  and  In  B.  ^panldlng,  the  asslgnmeBta 


stating  that  the  assignees  assumed  to  pay 
the  oblations  expressed  in  the  contract 
that  were  then  unsatisfied.  Afterwards  tbe 
Spauldings  assigned  the  contract  to  appel- 
lant That  prior  to  and  on  the  date  of  this 
assignment  appellant,  as  the  consideration, 
and  the  only  cwslderatton,  for  the  iaterest, 
Tight,  and  title  in  and  to  the  contract  and 
land,  so  assigned  to  it  by  the  Spauldings 
orally  agreed  to  pay  each  and  all  of  the  seven 
notes  executed  by  Cook  to  Sutton,  including 
the  sixth  note  sued  on.  Previous  to  this  as- 
signment, appellant,  a  corporation,  through 
its  agents  and  officers,  and  tbe  Spauldings, 
entered  Into  a  written  contract  whereby  the 
Spauldings  sold  to  appellant  certain  land  for 
a  sum  stated,  and  also  agreed  to  turn  over 
to  appellant  the  title  bond  of  tbe  land  for- 
merly owned  by  Cook,  for  which  appellant 
agreed  to  assume  an  indebtedness  of  $3,000. 
At  that  time  six  of  the  notes  executed  by 
Cook  to  Sutton  remained  unpaid,  and  the  $3,- 
000  indebtedness  which  appellant  assumed  to 
pay  was  the  six  notes  of  the  series  of  seven 
then  due,  which  included  the  note  in  suit. 
The  Spauldhigs  fully  complied  with  this  coo- 
tract.  Appellant  Immediately,  under  this 
contract,  took  possession  of  the  land  sold  by 
appellee  to  Cook,  and  has  retained  posses- 
sion ever  since;  and  after  taking  possession 
paid  to  appellee  the  second  note  of  the  series, 
falling  due  July  26,  1896.  That  there  Is  due 
appellee  $770,  which  Is  tbe  amount  due  on 
note  No.  6  of  the  series.  As  conclusions  of 
law  the  court  stated  that  personal  Judgment 
should  he  rendered  against  appellant  Cook, 
and  the  Spauldings;  that  Cook  should  he  li- 
able only  after  the  exhaustion  of  the  prop- 
erty of  appellant  and  the  Spauldings,  and 
the  Spauldings  liable  only  after  the  exbans- 
tion  of  the  property  of  appellant. 

There  was  no  error  in  permitting  a  wit- 
ness to  testify  that  a  paper  shown  the  wit- 
ness was  the  instrument  that  he  took  an  as- 
signment of  from  Cook,  although  objection 
was  made  that  the  instrument  was  mutilated, 
and  torn  into  three  pieces.  The  instrument 
was  not  then  offered  in  evidence,  but  tbe 
witness  was  asked  simply  to  Identify  it 

It  was  proper  to  permit  a  witness  to  testi- 
fy that  appellant  took  possession  of  the  land, 
what  the  land  was  used  for,  that  It  had  re- 
tained possession  of  tbe  land  and  the  ma- 
chinery thereon  used  for  stone  quarry  pur- 
poses, and  that  the  company  had  since  moved 
away  a  part  or  all  of  the  machinery. 

A  witness—Ira  B.  Spanlding— was  asked 
what  tbe  consideration  was  that  the  Spauld- 
ings received  or  were  to  receive  for  the 
transfer  of  the  property.  His  answer^the 
payment  of  the  notes  Sutton  held  for  $3,000— 
was  the  statement  of  a  fact  and  not  a  con- 
clusion. The  consideration  of  a  written  con- 
tract may  be  inquired  Into  by  parol.  See 
Lowry  V.  Downey,  150  Tnd.  364,  60  N.  B.  70: 
Marls  V.  lies,  3  Ind.  App.  579,  30  N.  B.  152. 

A  witness  may  testify  as  a  fact  whether 
he  ever  executed-  a  deed  to  a  person  named. 
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Testlfyliig  to  the  tact  tbat  a  deed  was  made 
is  not  attemptliig  to  prove  the  contents  of 
We  deed. 

The  contract  between  appellee  and  Cook, 
and  assigned  throngli  the  Spanldlngs  to  ap- 
pellant, was  to  convey  certain  land  and  all 
macliinery,  fixtures,  and  fittings  belonging 
and  appertaining  to  a  stone  quarry  situated 
on  the  premises.  The  complaint  avers  that 
appellant  took  possession  of  the  land,  the 
quarry,  and  the  machinery,-  and  has  opraated 
the  quarry  contlooously  ever  since.  This 
machinery  was  part  of  the  property  to  he 
conveyed  by  appellee  to  Cook  and  assigned 
to  appellant.  The  admission  of  the  testi- 
mony of  a  witness  as  to  what  machinery  and 
fixtures  there  were  on  the  land  was  not 
harmful  error.  It  Is  true  appellant's  UaMU- 
ty  for  the  debt  depended  upon  Its  relation  to 
the  contract,  rather  than  upon  the  amount 
of  property  It  received,  but  we  fall  to  see 
how  the  admission  of  the  evidence  was  prej- 
ndldal  to  appellant. 

The  conrt  found  that  appellant  Is  a  cor> 
poratlon.  It  could  act  only  through  Its.  offi- 
cers and  agents.  Objection  is  made  to  the 
statement  of  a  witness  that  certain  parties 
with  whom  he  negotiated  concerning  the 
land  and  the  notes  represented  themselves  to 
be  acting  for  appellant  It  is  unnecessary  to 
Inquire  into  the  proper  method  of  proving 
agency,  or  as  to  the  authority  of  an  agent 
to  act  for  bis  principal,  for  the  reason  that 
appellant  afterwards  ratlfled.  the  acts  of  the 
persons  assnmlng  to  act  by  taking  posses- 
sion of  the  land  and  continuing  In  possession, 
and  also  by  paying  one  of  the  series  of  notes. 

It  vras  not  necessary  that  appellee  should 
demand  payment  before  suit  wm  brought 
Appellant  contracted  to  pay  the  notes,  and 
the  written  contract  assigned  to  appellant 
stated  the  amount  of  the  notes,  and  when 
due.  Taking  the  transaction  as  a  whole,  we 
think  it  may  be  said  that  the  money  was 
due  appellee  on  a  contract  Olvey  v.  Jack- 
son, 106  Ind.  286,  4  N.  B.  140;  Bertha  v. 
Sparks.  19  Ind.  App.  431,  49  N.  B.  831. 

Whether  appellee's  cause  of  action  was 
adjudicated  to  a  former  actton  brought  by 
appellee  on  Installment  No.  8  under  this  con- 
tract was  determined  adversely  to  appellant 
in  Baltes,  ete.,  Co,  v.  Sutton  (Ind.  App.)  66 
N.  E.  916. 

We  find  no  error  in  the  record  for  which 
the  Judgment  should  be  reversed.  Judgment 
affirmed. 

(81  Ind.  App.  6«) 

BLAIR  V.  WHITAKBB. 

(Appellate  Co  art  of  Indiana,  Division  Vo.  % 
Nov.  24*  1908.) 

VENDOR  AND  PVRCHASER— NOTICE— TO  AGENT 
—  SUFFICIENCY  —  EVIDENCE  —  DEEDS  —  RE- 
■    CORDING  —  NECESSITY  —  DISAFFIRMANCE  — 
HARRIED  WOUEN— RESTORATION    OF  CON- 
SIDERATION. 

1.  Is  a  suit  to  quiet  title,  evidence  examined, 
and  hel4  sufficient  to  warrant  a  finding  that 
defendant's  agents  had  notice  of  the  conv^ 


ance  to  plaintiff  befor^  the  converance  to  de- 
fendant. 

2.  Notice  to  an  agent  for  the  purcheBe  of  land 
of  the  rights  of  another  therein  is  notice  to  the 
principal. 

3.  Whaterer  puts  a  party  on  Inquiry  amoants, 

in  law,  to  notice. 

4.  The  recordation  of  a  deed  is  not  essential 
to  Its  validity  between  the  parties  thereto. 

5.  A  conveyaace  by  a  married  woman,  after 
reaching  majority,  of  land  previously  couveyed 
bjr  her  while  a  minor,  cannot  be  considered  as  a 
disafllrmance  of  her  former  conreyance,  where 
it  was  shown  that  she  did  not  Intend  to  include 
the  land  formerly  conveyed,  but  specifically  af- 
firmed the  former  conveyance  by  ackDOwledg- 
ing  the  deed  after  majority, 

6.  Under  the  express  proviedons  of  the  stat- 
nte,  a  married  woman  cannot  disaffltm  a  con- 
veyance made  during  minority,  in  which  her 
bofiband,  being  of  full  age,  joined,  without  first 
restoring  the  consideration  received.  . 

7.  Actual  possession  of  land  under  a  claim 
of  title  is  eufflcient  notice  of  such  claim  to  put 
others  on  inqniry  as  to' Its  nature  and  existence^ 

Appeal  from  Superior  Court,  Tandorburgh 
County;  John  H.  Foster,  Judge. 

Action  by  Florence  Whltater  against  Samu- 
el D.  Bhdr.  From  a  Judgment  for  plalntUT, 
defendant  appeals.  Affirmed. 

A.  P.  Twineham  and  Chas.  fii.  McRoberts, 
for  appellant  W.  B.  Stillwell,  Thomas  W. 
Gullen,  and  Henry  S^er,  fta-.appellee. 

WILBT,  P.  J.  Suit  by  appellee  to  quiet  ti- 
tle. The  cause  originated  in  the  Gibson  cir- 
cuit court,  where  a  trial  resulted  In  her  favor. 
Appellant  took  a  new  trial,  as  of  right  under 
the  statute,  and  thereupon  the  venue  was  chan- 
ged to  the  conrt  below,  where  It  was  again 
tried,  with  a  like  result.  Appellant  moved 
for  a  new  trial  on  the  ground  that  the  finding 
was  contrary  to  law  and  was  not  supported  by 
sufficient  evidence,  and  for  alleged  error  In  ad- 
mitting certain  evidence.  Appellant  grounds 
hiB  right  to  a  reversal  solely  on  the  Insuffi- 
ciency of  the  evidence.  Appellee  claims  title 
by  virtue  of  deeds  which  were  not  recorded 
within  the  statutory  period,  but  avers  la  her 
complaint  tbat  appellant  purchased  the  real 
estate  with  full  knowledge  of  the  unrecorded 
conveyances  to  her  while  she  was  in  posses- 
sion. In  view  of  the  facts  as  disclosed  by  the 
evidence.  It  is  Important  to  state  the  material 
averments  of  the  complaint.  It  Is  alleged  that 
on  February  19,  1807,  Henry  Bobinson,  John 
Robinson,  and  Julia  A.  Jordon  were  the  own- 
ers of  the  undivided  two-thirds  of  the  real  es- 
tate In  controversy,  which  on  said  day  was 
conveyed  to  appellee:  that  said  deed  was  ex- 
ecuted before  one  Gilraore,  a  Justice  of  the 
pence;  that  It  was  sent  to  the  recorder's  of- 
fice to  be  recorded;  that  the  recorder  returned 
it  to  appellee  to  be  corrected;  that  she-Imme- 
dlately  delivered  It  to  said  Gllmore  for  correc- 
tion; that  while  in  his  possession  he  died,  and 
that  after  his  death  said  corrected  deed  wns 
fotmd,  dated  February  10.  1897,  but  not  nntf 
after  appellant  had  obtained  a  deed  to  the 
same  land  from  a  part  of  the  said  parties: 
that,  Immediately  after  the  purchase  of  said 
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real  estate,  appellee  took  poBseaaion  of  It;  tbat 
ibe  baa  over  since  ranalned  in  poasesslcHi  and 
occupied  It,  and  that  she  has  made  valuable 
iDQiroTementfl  thereon;  that  on  the  26th  day 
of  Jnne,  1887,  Julia  A.  Jwdon,  Bfack  Lucas, 
and  Julia  Lucas,  fonnerly  Julia  Robinson, 
were  the  owners  of  the  other  undivided  one* 
third  Interest  in  said  real  estate,  and  on  said 
day  conveyed  the  same  to  one  William  M. 
Stewart  who  conveyed  the  same  to  appellee 
on  or  about  the  1st  of  July,  1897;  that  said 
deed  bad  been  lost,  wllhout  any  fault  of  ap- 
pellee, and  cannot  be  found;  lhat  she  immedi- 
ately took  possession  of  said  one-third  Interest 
In  aald  real  estate  so  conveyed,  and  has  re- 
mained In  possession  ever  since;  that  before 
said  deed  was  corrected  as  aforesaid,  and 
after  appellee  had  purchased  all  of  the  land  in 
controversy,  appellant  quietly  and  secretly  ob- 
tained, Kith  full  knowledge  of  appellee's  rights 
therein,  a  warranty  deed  from  ihe  said  John 
and  William  Robinson,  Mack  Lucas,  and  Julia 
Lucas  to  said  real  estate,  together  with  othor 
lands  In  the  Immediate  vicinity  thereof,  sub* 
ject  to  the  life  estate  of  said  Julia  A.  Jcwdon. 
and  bad  such  deeds  properly  recorded.  It  is 
averred  that  said  deeds  to  appelant  are  a 
cloud  upon  her  title,  etc.  Both  parties  claim 
title  by  purchase  from  the  helra  and  devisees 
of  one  William  J.  Jordon,  deceased. 

The  decision  of  the  case  rests  upon  the  ap- 
plication of  the  law  to  the  following  facts: 
William  J.  Jordon  died  testate,  the  owner  of 
several  tracts  of  real  estate,  Including  the  40 
acres  In  dispute.  By  bts  will  he  bequeathed 
to  his  wife,  Julia  A.  Jordon.  In  fee,  certain  of 
bis  real  estate,  and  gave  her  a  life  estate  In  all 
of  his  lands.  The  lands  In  which  he  gave  a 
life  estate  to  hts  wife  at  her  death  vested  In 
fee  In  William  H.  Robinson,  John  Robinson, 
and  Julia  Robinson,  who  were  children  of  the 
testator's  sister.  February  19,  1897,  Julia  A. 
Jordon  and  William  H.  and  John  Robinson 
conveyed  by  warranty  deed  to  appellee  the 
undivided  two-thirds  of  the  real  estate  in  ques- 
tion. That  deed  was  executed  before  one  Gil- 
more,  a  Justice  of  the  peace,  and  was  tendered 
to  the  recorder  to  be  recorded  within  the  stat- 
utory period,  but  he  refused  to  record  It  be- 
cause of  some  defect.  It  was  thereupon  return- 
ed to  the  Justice  of  the  peace  before  whom  It 
had  been  acknowledged  for  correction;  was,  In 
fact,  corrected,  but  never  recorded  until  Au- 
gust 27,  1900.  June  28,  1897,  Julia  A.  Jordon, 
Mack  F.  Lucas,  and  Julia  Lucas,  n6e  Robin- 
son, conveyed  by  warranty  deed  fo  William  M. 
Stewart  all  their  Interest  In  and  to  the  40- 
acre  tract  In  controversy.  This  deed  was  not 
recorded,  and  when  It  was  executed  Julia  Lu- 
cas was  a  minor,  white  her  husband  was  over 
the  age  of  21  years.  About  July  1,  1897,  Wil- 
liam M.  Stewart  conveyed  the  same  land  to 
appellee,  wblch  deed  was  lost,  and  hence  not 
recorded.  Jnly  31,  1897.  John  Robinson  con- 
veyed to  appellant  all  of  his  Interest  In  the 
real  estate,  subject  to  the  life  estate  of  Julia 
A.  Jordon.  August  2,  1897,  WllUam  h:  Jor- 
don made  a  like  conveyance  to  appellant  De- 


cember 27, 1897,  after  Jnlla  Lucas  had  arctved 

at  full  age,  she  conveyed— ho*  hmA)and  Join- 
ing hereto  appellant  all  the  Interest  Julia  A. 
Lncas  had  In  and  to  the  real  estate  under  the 
will  of  WUliam  J.  Jordon,  subject  to  the  Ufe 
estate  of  bis  widow.  These  three  last  d^eds 
were  duly  recorded.  When  the  deeds  above 
specified  were  necated  to  appellee,  Aie 
took  possession  of  the  real  estate,  made  valu- 
able Improvements  thereon,  and  has  remained 
In  possession  ever  since.  Appellant  owned 
other  real  estate  In  the  same  vldnlty,  and  he 
and  his  son,  who  was  his  agent  in  purchasing 
the  lnta«st  that  the  Robinson  boys  and  their 
sister  had  In  the  real  estate  under  the  will  of 
Jordon,  were  frequently  In  the  neighborhood; 
and,  to  our  Judgment  the  evidence  clearly 
shows  that  they  knew  anwllee  was  In  posses- 
sion of  the  real  estate  here  in  dispute.  On 
the  day  that  Mrs.  Lucas  and  her  husband  ex- 
ecuted  th^r  deed  to  appellant  she  reacknowl- 
edged  the  deed  which  she  had  made  to  Stew- 
.art  These  facts  all  stand  unchallei^ed.  and 
the  disputed  question  of  fact  is,  did  appellant 
have  notice  or  knowledge  of  the  several  con- 
veyances from  the  Robinsons  and  Mrs.  Lncas 
to  appellee  before  he  received  his  deeds  of 
conveyance  from  them?  A  mixed  question  of 
law  and  fact  also  arises  on  appellant's  assump- 
tion that  the  conveyance  of  Mrs.  Lucas  to  him 
after  she  became  of  age  was  a  disaffirmance 
of  her  former  conveyance  to  Stewart. 

We  will  first  consider  the  disputed  ques- 
tion of  tact  as  to  appellant's  knowledge. 
The  evidence  does  not  bring  notice  to  appel- 
lant lilmaelf,  and.  If  be  had  notice,  It  was 
through  his  agents.  Both  of  the  Robinson 
boys  were  ignorant  and  illiterate.  They 
could  neither  read  nor  write,  and  their  sig- 
natures to  all  of  the  deeds  are  by  mark. 
Their  sister,  Mrs.  Lucas,  could  barely  write 
her  name  and  read.  The  evidence  does  not 
di.sclose  any  dishonesty  on  their  part  for  it 
is  not  ppetended  that  they  sold  their  Inter- 
ests In  'this  land  to  appellee,  and  afterward 
tried  to  dishonestly  profit  by  again  selling  it 
to  appellant  On  the  contrary,  the  evidence 
shows  that  in  their  conveyances  to  appel- 
lant they  did  not  know  this  particular  ti-act 
was  Included,  and  In  fact  did  not  Intend  to 
Include  It  In  the  negotiations  leading  up 
to  and  including  the  execution  of  deeds  to 
appellant  and  the  payment  of  the  money, 
John  Blair,  a  son  of  appellant  and  one  Ed- 
ward Moore,  were  representing  him  as  his 
agents.  The  evidence  establishes  beyond  all 
question  such  agency.  On  the  day  that  Wil- 
liam H.  Robinson  executed  his  deed  to  ap- 
pellant, Guy  Whitaker,  husband  of  appellee, 
had  a  conversation  with  John  Blair,  in  which 
be  told  him  of  the  trade  by  which  he  (mean- 
ing his  wife)  had  bought  the  land:  that  tbe 
deed  had  not  been  recorded,  and  that  John 
Blair  said  to  blm  that  he  understood  that 
trade,  and  understood  that  they  had  bought 
the  land;  that  Whitaker  said  to  him  he  was 
afraid  there  would  he  trouble  about  It  and 
he  retried  there  would  not  be;  that  he  put 
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tliat  tract  In  the  deed  for  fesr  there  should 
be  a  mlscake;  that  he  wanted  to  wait  untU 
be  bou^Lt  the  next  heir,  Julia  Lucas,  and 
then  he  would  deed  back  to  Whltaker.  John 
Boblnaon.  who  execnted  bis  deed  to  appellant 
on  Juif  ftl*  iSSn,  testlfled  that  be  told  John 
Blair  before  the  deed  was  made  that  he  had 
deeded  the  40  acres  In  controTerey  to  app^ 
Jee.  Julia  Lucas  testUted  that  tlie  real  estate 
which  she  conveyed  to  Stewart  was  not  to 
be  included  In  what  >be  deeded  to  appellant 
The  deed,  she  made  to  appellant  was  not  read 
OTer  to  hec,  and.  In  the  light  of  her  evidence, 
it  is  clear  that  she  had  not  intended  to  in- 
clude the  tract  In  coutroTovy,  This  fact  may 
become  important  when  we  come  to  consider 
the  question  of  her  disaffirmance  of  the  Stew- 
art deed,  as  claimed  by  appellant.  John 
Blair  admitted  in  his  evidence  that  John  Bob- 
loson  told  him  that  the  40  acres  he  deeded  to 
appellee  wag  not  to  be  Included  in  appellant's 
deed,  but  says  tiiat  he  told  blm  that  after 
the  deed  was  executed  to  his  father,  and 
after  the  money  was  paid.  Ed  Moore  testi-' 
fled,  in  substance,  that  he  knew  that  John 
Robinson  had  deeded  his  Interest  in  this  par- 
ticular 40-acre  tract  to  appellee,  and  that,  as 
he  was  selling  his  Interest  in  the  Jordon  lands 
to  appellant,  the  latter  conveyance  would  not 
affect  the  former  deed.  The  evidence  also 
clearly  shows  that  Moore  knew  that  John 
Boblnson  had  deeded  to  appellee  bis  Interest 
In  the  40-acre  tract  adjoining  her  place.  Mack 
Lucas  testlfled  that,  before  he  and  his  wife 
and  tiie  Robinsons  made  their  deeds  to  ap- 
pellant, he  told  John  Blair  that  his  wife  had 
deeded  ber  interest  in  the  land  to  Stewart, 
and  that  JfAn  replied:  "He  didn't  care  much 
about  IL  AU-  be  cared  for  was  the  bill 
land."  This  evidoice  ia  not  contradicted, 
except  in  a  general  way,  and  appellant's 
agents,  his  son  and  Moore,  testlfled,  in  sub- 
■tance,  that  they  had  no  knowledge  of  the 
■everal  transfen  to  appellee  nntll,aftar  tbo 
conveyances  to  appellant.  From  Ibis  evi- 
dence the  trial  court  was  fuUy  warranted  in 
finding,  as  It  must  have  found,  that  appel- 
lant's agents  bad  notice  of  the  several  con- 
vinces to  appellee  before  they  made  tiie 
conveyancm  to  appellant  The  general  rule 
that  notice  to  an  agent  Is  notice  to  the 
principal  of  any  matter  that  Is  within  the 
scope  of  the  agency.  Marion  BIfg.  Co.  v. 
Hording,  165  Ind.  64S^  S8  N.  B.  194;  Supreme 
Ct.,  etc.,  T.  Sullivan,  26  Ind.  App.  60,  60  N. 
B.  87.  It  has  many  times  bem  declared 
that,  in  the  relation  of  the  principal  and  the 
third  party,  the  rule  Is  that  notice  to  an 
agent  is  notice  to  the  principal,  if  the  agent 
comes  to  the  knowledge  of  facts  while  he  Is 
acting  for  the  principal.  HuiTcut  on  Agency, 
U 141, 142.  In  1  Am.  &  Bug.  Bncyd.  of  Law 
(2d  Ed.)  p.  1144,  it  is  said:  "It  may  be  stat- 
ed as  a  broad  proposition  of  law  that  notice 
to  an  agent  is,  in  contemplation  of  law,  no- 
tice to  the  prlndpat"  See,  also,  1  Am.  & 
Bng.  Bncycl,  of  Law  (1st  Ed.)  p.  418.  This 
doctrine  has  been  recognized  in  repeated  de- 


cisions both  In  Bi^land  and  mmt  of  the 
states  of  the  Union.  The  same  rule  i^evalls 
In  the  federal  courts.  We  will  not  cite  the 
many  cases  so  holding,  but  reference  Is  here 
made  to  them  In  the  above-dted  volumes  of 
the  Am.  A  Bog,  BncycL  of  Law,  supra.  In 
Illinois  It  was  held  that  If  an  agent  has  no- 
tice at  the  time  of  his  purchase  for  his  prin- 
cipal of  the  equitable  rights  of  another,  and 
tit  the  claim  of  the  latter  to  have  previously 
purchased  the  subject-mattcsr  of  the  sale, 
such  fact  would  be  notice  to  the  prlndpaL 
Whitney  Burr,  116  XIL  289,  3  N.  E.  434. 
In  Missouri  it  was  held  that  he  who  takes 
with  notice  of  an  equl^  takes  subject  to  the 
equity. .  This  is  not  necessarily  p(»ltive  in- 
formation brought  directly  home,  but  a  fact 
that  would  put  an  ordinarily  prodent  man  on 
Inquiry.  Also  that  the  party  will  be  as  much 
bound  by  notice  ^ven  to  his  agent  as  if  it 
was  givm  to  himself  personally,  ^eler  v. 
Blume,  80  Mo.  179.  '  The  rule  Is  that  wha^ 
ever  puts  a  i»rty  <m  inquiry  amounts,  in  law, 
to  notice.  Private  inquiry  would  lead  to  the 
knowledge  of  the  requisite  fact  by  the  exer- 
else  of  diligence  of  an  ordinarily  prudent 
man.  Ind.,  ete.,  R.  Co.  t.  McBroom,  114  Ind. 
188,  16  N.  B.  831;  Wilson  v.  Hunter,  30  Ind. 
406;  Case  v.  Bnmstead,  24  Ind.  420;  18  Am. 
ft  Bng.  Bncycl.  of  Law,  p.  792. 

Under  the  rules  stated*  and  tiie  facte  as 
disclosed  by  the  record,  it  la  evident  that  ap- 
pellant took  the  conveyances  from  John  and 
William  Robinson  and  Mrs.  Lucas,  charged 
with  the  knowledge  of  appellee's  right  nnder 
her  unrecorded  deeds.  The  recordation  of  a 
deed  la  not  essential  to  ite  validity  as  be- 
tween the  parties,  and  they  are  bound  by  It 
In  the  absence  of  such  recordation.  If  it  Is 
recorded,  it  la  conaldored  notice  to  all  the 
world;  and.  If  it  la  not  recorded.  It  cannot 
prevail  against  a  subsequent  Innocent  pnr^ 
chaser  without  notice,  liedeman  on  Real 
Property,  |  816.  Washburn  on  Real  Proper^ 
ty  states  the  rules  as  follows:  "The  ^opo- 
sition  may  be  regarded  as  applicable  to  all 
the  states  that  actual  notice  horthe  same  ef> 
f«ct  in  detnmlning  the  r^t  of  precedence 
between  parties  claiming  under  different 
deeds  from  the  same  grantor  aa  tiie  record 
thereof,  reguhirly  made,  would  itself  bav& 
*  *  *  If  the  grantee  in  the  second  deed, 
which  U  recorded,  knew  of  a  prior  unre- 
corded deed  wh«i  he  took  it  tiie  latter  ^11 
take  precedence  of  tbe  former,  though  the 
real  purchaser  and  the  one  who  paid  tiie  con- 
sideration and  had  the  deed  made  to  such 
grantee  did  not  know  of  the  prior  deed.** 
See.  also.  Murphy  v.  Nathans,  46  Pa.  612; 
Glvan  V.  Tout  7  Blackf.  2ia 

It  Is  vieeA  by  appellant  that  JuUa  Lucu 
disaffirmed  her  deed  to  Stewart  after  sdie  ar> 
rived  at  her  majority  by  the  execution  of  her 
deed  to  appelant  True,  the  rule  la  that 
one  who  executes  a  deed  during  her  or  his 
minority  may,  upon  arrival  at  majority,  un- 
der cwtaln  conditions,  disaffirm  said  deed; 
and  the  execution  of  a  deed  to  another  afta 
\ 
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Budi  majority  la,  la  law,  a  diaafflrmance. 
Losey  et  al.  v.  Bone  et  aL,  81  Ind.  67 ;  Kiggs 
T.  FiOi,  84  lod.  lOa  In  thia  case,  bowever, 
under  the  evidence.,  the  Babaequent  conrey- 
ancea  by  Mrs.  Lucaa  to  aKWllant  after  her 
majority  would  not  amount  to  a  disaffirm- 
ance, for  two  rowona:  First,  becaase  It  la 
^own  that  she  did  not  onderMand  or  Intend 
that  the  land  In  controreray  waa  to  he  In- 
cluded in  the  deed  to  appellant;  and,  second, 
she  spedfleally  affirmed  tiie  conveyance  to 
Stewart  af tw  her  majority  by  reacknowledg- 
Ing  the  deed  to  him.  Asaln,  it  la  provided 
by  statute  that  In  *iill  sales  by  an  Infant 
feme  covwt  of  lands  belonging  to  ber,  and  to 
whidi  sales  and  conveyances  her  husband 
Jftfns,  he  being  of  full  age,  aald  infant  wSuiU 
not  be  permitted  to  disaffirm  said  sale  nntll 
■he  ahall  first  restore  to  the  person  omiliq; 
said  real  esteto  the  conrideratlon  ahe  receiv- 
ed for  said  lands.**  No  pretense  is  made  tiiat 
lira.  Lncas  restored  or  offered  to  restore  tiie 
coDBldenition  she  received  from  Stewart 
There  was  do  disafflrmanoe  in  this  case. 

There  is  anotlwr  reason  why  appellant  waa 
pot  upon  inqnlry,  and  hence  is  not  In  a  po- 
sition to  take  advantage  of  appellee^a  nn- 
recorded  deeds:  The  latter  waa  in  posses- 
sion midw  a  dalm  of  title.  It  is  the  mle 
both  In  this  country  and  In  Bogland  that  ac- 
tual possession  of  tends  under  a  claim  of 
title  la  enffident  notice  of  auch  claim  to  put 
othera  on  inquiry  as  to  the  existence  and 
nature  of  the  claim.  Dyer  et  aL  v.  Eldridge, 
136  Ind.  658,  S6  N.  B.  622;  JeffersonviUe,  et&, 
a.  C&  v^  Oyler,  eo  Ind.  388;  Tattle  v.  Church- 
man, 74  Ind.  811;  Jeffersonvllle,  ete.,  B.  Go. 
r.  Oyler.  82  Ind.  394;  Oampbell  et  at  v. 
Indpls.,  et&,  R.  Oo.,  110  Ind.  ^  11  N.  B. 
482;  4  Cent  U  J.  1!£2;  Am.  ft  Bug.  Bncyct 
of  Law,  p.  800;  Vaughn  v.  Tracy,  22  Mo. 
41S.  While  the  record  may  toll  to  abow  1^ 
positive  and  direct  evidence  that  appellant  or 
his  agente  knew  appellee  waa  to  pusnrtwloa,  a 
reasonable  Inference  from  all  tiie  tocto  and  dr- 
Gumrtances  leads  condnslvely  to  that  result 
It  is  the  general  mle  to  the  United  States  that 
IMMSMrion  of  the  grantee  nndtt  a  prior  record- 
ed deed  Is  CDnstmctive  notice  of  title  mider 
wUdi  he  IkMb.  Tledemaa  on  Beal  Property, 
and  autoorities  them  collected  and  dted. 

What  we  have  said  disposes  of  idl  qoestlais 
discussed  by  coansel  adversely  to  appellant, 
and  tt»  Judgment  is  affirmed. 


(31  XnO.  App.  428) 

GOSHOBN  V.  PBOPLE*S  NAT.  BANK  OF 
WASHINGTON.* 
(Appellato  Ooort  of  ladlana.  Division  No.  2. 

Dee.  d,  1003.) 

BANK— TRANSMISSION  OF  HONXT— BHBBZZLB- 
UBNT  BY  CASHIBR—LIABIXJTT 

TO  DEPOSITOR. 

1.  A  depositor,  desiring  to  withdraw  his  bank 
deposit  and  commit  it  to  a  trust  company,  re- 
ceived from  the  bank  cashier  a  snggeetioa  as  to 
a  particular  trast  company,  and,  drawing  a 
check,  delivered  it  to  the  caahler.  with  tostrao- 


•RehearlltK  denied  Februarr  17,  IMM. 


tiooB  to  deposit  the  amount  named  with  tha 
company  suggested.  Instead  of  doing  bo,  the 
cashier  substituted  tbe  depositor's  money  for 
paid  cbeclts  of  his  own  on  the  bank,  which  hm 
was  carrying  as  cash.  Held'  that,  even  on  the 
theory  that  cashier  was  tbe  depositor's  agent 
for  the  transmission  of  the  fund,  the  bank  was 
liable  for  its  misappropriation,  the  transaction 
amounting  to  a  payment  of  the  depositor's  check 
merely  with  the  evideoces  of  the  caabier'B  Indebt- 
edness, and  the  bank,  moreover,  being  cognisant 
Ot  the  fraud  through  its  cashier. 

2.  The  transmission  of  money  being  an  essen- 
tial function  of  a  comiuercial  bank,  and  Its 
cashier  being  clothed  with  apparent  authority  to 
act  for  It  therein,  a  cashier,  on  receiving  a  de- 
positor's check,  with  instructions  to  transmit 
tbe  amount  named  to  a  trust  company  for  de- 

Soslt,  is  the  agent  of  the  bank,  and  not  of  tbe 
epositor,  and  the  bank  is  liable  for  the  cash- 
ier s  oiiMivropriatiiw  of  the  fund. 

Appeal  from  Oircnit  Oonrt,  Daviess  Gonn- 
ty;  H.  Q.  Houghton,  Judge. 

Actton  by  Noah  J.  Qceboni  agatost  tm 
Peoide's  National  Bank  of  Washington. 
Judgment  for  defendant,  and  platotifl  a]^ 
peals.  Reversed. 

Hastings,  Allen  &  Blllbelmer  and  Elmer  E. 
Hastings,  for  appellant.  Ogden  &  Inman  and 
BlUott,  Elliott  &  LltUeton,  for  appellee. 

BOBT,  J.  Appellant  avers  to  his  com- 
plaint that  appellee,  a  national  bank,  owed 
him  15,000,  whidi  it  refoses,  on  demand,  to 
pay.  The  trial  court  made  a  general  finding* 
for  appellee,  and  rendered  Judgment  thereon. 
Error  is  assigned  upon  ite  action  in  ovnrul- 
Ing  appellant's  motion  for  a  new  trial.  The 
grounds  upon  which  the  motion  was  baaed 
were  that  the  decision  Is  not  anstolned  by 
sufflclent  evidence^  and  is  contrary  to  law. 

The  facts  out  of  which  the  controversy 
arlsea  are  tiiat  appellant  waa  a  depositor 
and  had  an  account  with  appellee,  the  bal> 
ance  thereto  being  to  his  favor  on  June  23, 
190S.  to  the  amount  of  $8,000.  He  was  also 
one  of  ito  stockholders.  On  the  day  nsmed 
he  went  to  the  bank  fw  the  purpose  of  se- 
curing a  dnft  of  ^,000,  and  deposttiiuc  that 
amount  with  the  St  Lonls  Trust  Oompany. 
He  told  appellee's  cashier  that  the  balance 
was  larger  than  he  desired  to  carry  without 
receiving  tote;rest,  and  that  he  was  gotog  to 
deposit  with  the  St  Louis  Oompany  to  order 
to  obtoto  interest  Tbe  caahiw  suggested 
that  he  make  the  deposit  with  a  Zjooisville 
trust  company  named,  saying  that  **they  are 
friends  of  ours."  Appellant  concluded  to  do 
so,  and  executed  a  check,  to  the  form  of  a 
receipt,  as  follows:  **Wasblngton,  Ind.,  June 
23rd,  1900.  Becelved  of  The  People's  Na- 
tional Bank  FtV9  OotMsnd  Dollars  Gash  on 
account  of  money  due  me  as  a  depositor., 

9  .    JDep.  Columbia  Tratt  ami  Finanoa 

Oo.  Lou.  Ky,  N.  J.  OoshonL"  The  inatm- 
ment  was  made  by  the  use  of  a  blank  form, 
the  Italicized  words  being  written  by  tin 
cashier,  after  Which  appellant  affixed  Ids  s^ 
nature  and  delivered  tbe  receipt  to  the  cssh- 
ler,  wito  instmctltms  to  d^nelt  tlie  amount 
named  with  the  trust  company  designated. 
A  week  or  so  later  the  cashier  told  the  ap- . 
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pellaot  tbat  "the  certlficBte  of  deposit  tram 
among  tome  other  papers  that  I  had."  No 
remittance  or  deposit  was  made.  Angust 
3lBt  following,  the  cashier  destroyed  cataln 
checks  which  he  had  theretofore  made  upon 
the  bank»  and  which  after  payment  he  was 
carrying  as  cash,  and  supplied  ttw  deficiency 
so  created  by  appellant's  $5,000.  Appellant's 
passbook  was  balanced  thereafter,  and  a 
change  entered  therein  as  follows,  "Dep.  Ool. 
F.  &  T.  S.  Go.  $6,000."  More  than  a  year 
later  he  discovaed  the  trend,  and  attempted 
to  Indnce  the  cashier  to  make  him  whole,  bat 
was  onable  to  do  so.  He  then  bronght  this 
action.  The  trial  court  found  against  him, 
apparently  upon  the  themy  tbat,  In  under^ 
taking  to  transmit  tiie  funds,  the  cashier 
ceased  to  be  the  agent  of  the  bank  and  be- 
came  the  agent  of  the  depotitor,  his  fault 
being  one,  therefore,  fbr  which  be  alone  was 
responsible,  the  bank  being  thereby  exoner- 
ated, as  baring  made  payment  to  the  de- 
positor through  his  agent  selected  for  that 
purpose. 

It  Is  argued  that  there  Is  some  eridence  to 
support  the  decision,  and  reference  is  made 
to  expressions  by  appellant,  when  he  learned 
of  the  fraud  practiced  upon  him,  relative  to 
the  liability  of  the  cashier  to  him  therefor. 
The  t&ctB  upon  which  the  rights  of  the  par- 
•  ties  depend  are  established  without  substan- 
tial dispute,  and  are  not  affected  by  such 
statements.  In  the  absence  of  other  direc- 
tions, It  was  the  dnty  of  the  bank  to  pay  to 
appellant  or  his  agent  the  amount  named  In 
money.  Hancock  r.  Yaden,  121  Ind.  366,  23 
N.  E.  253,  6  L.  B.  A.  576,  16  Am.  St  Bep. 
306;  Tanslckle  t.  Fu^son,  122  Ind.  450,  23 
N.  E.  858;  Bom  t.  Bank.  128  Ind.  78,  24  N. 
E.  173|  7  L.  B.  A.  442,  18  Am.  Bt  Rep.  812; 
Loan  Co.  r.  Ballroad  Co.,  127  Ind.  250,  26  N. 
E.  784,  11  L.  R.  A.  740.  It  appears  that  the 
bank  did  not  pay  any  money  to  appellant, 
or  to  any  one  for  him.  The  cashier  merely 
used  the  rec^pt  to  cover  up  his  own  previous 
embesslement  The  assets  of  the  bank  were 
not  decreased,  and  the  Juggling  of  accounts 
did  not  constitnte  payment.  Ballroad  Go.  t. 
Burke,  13  Ind.  App.  35,  41  N.  B.  70;  Cutter  r. 
Bank,  118  N.  T.  508.  21  N.  E.  710,  4  U  B. 
A.  328;  Bank  t.  Brigtatwell.  148  Mo.  358.  49 
S.  W.  994,  71  Am.  St  Bep.  608;  Fowler  7. 
Wallace,  181  Ind.  347.  353,  31  N.  B.  63.  If 
Que  bank  were  directed  to  pay  to  an  agent 
of  a  depositor  entirely  disconnected  from  it, 
audi  direction  would  not  authorize  It  to  pay 
tn  evidences  of  Indebtedness  held  by  It 
against  the  agent,  to  which  the  depositor  was 
a  stranger.  The  bank  has  In  this  case  part- 
ed with  nothing,  except  certain  evidence 
against  the  person  whom  it  insists  was  at  the 
time  acting  as  agent  for  the  depositor.  More 
than  this,  It  had  throngh  Its  cashier  full 
knowledge  of  a  fraud  tbat  was  about  to  be 
perpetrated  upon  the  depositor,  the  consum- 
mation of  wUch  was  dependent  upon  Its 
active  assistance.  So  that  If  the  premise  that 
the  cashier,  for  the  purpose  of  making  the 

mittance,  was  acting  as  agent  for  the  de- 


positor, were  granted,  the  concludon  that  the 
bank  had  made  payment  to  him  would  not 
follow.  The  premise  cannot,  however,  be 
conceded.  An  Important  and  essential  func- 
tion of  commercial  banks  is  found  in  ttie 
transmission  of  funds.  Such  transndsalon 
Is  usually  acconq;>llshed  by  the  iasnance  of 
drafts.  It  may,  and  frequently  does,  call  for 
transportation  in  specie.  Whether  the  one  or 
the  other  method  is  pursued,  the  result  Is  the 
same.  For  a  consideration  the  customer  is 
mabled  to  utlUse  his  means  at  another  place. 
This  was  within  the  power  possessed  by  the 
appellee  bank.  Rev.  St.  U.  8.  f|  5186,  6137 
tU.  S.  Comp.  St  1001,  pp.  &455-«460];  Bank 
T.  Mining  Ca,  165  111.  108,  46  N.  B.  202,  66 
Am.  St  Rep.  238;  Bank  v.  Cooper,  187  V. 
S.  473,  11  Sup.  Ct  160,  34  L.  Bd.  759.  The 
transaction  In  question  called  for  the  trans- 
mission of  appellant^s  f&^OOO  to  the  Lonia- 
vllle  Trust  Company,  The  receipt  was  prima 
fade  evidence  <^  payment  When  appellee 
had  complied  with  the  dlrectlona  given  to  It, 
such  payment  wonid  cease  to  be  contro- 
verfible.  This  it  never  made  any  attempt  to 
do.  It  neither  Issued  a  draft  nor  delivered 
specie  to  a  carrier.  Had  It  done  so,  and 
parted  with  value,  the  question  of  liability 
for  the  default  of  some  Intervening  agency 
would  be  wboily  differwit  from  that  here  pre- 
sented. 

If  It  were  granted  that  as  between  appellee 
and  its  officer  the  latter  had  no  authority  to 
undertake  to  transmit  funds  to  the  trost 
company,  the  concession  would  not  be  suffi- 
cient to  sustain  the  Judgment  Leach  r. 
Hale,  31  Iowa.  68,  7  Am.  Rep.  112;  Bank  v. 
0*Hare,  U9  111.  646.  10  N.  B.  360.  Appellee 
selected  Its  own  cashier,  and  held  blm  out  to 
the  world  as  deserving  of  confidence.  Those 
who  deal  with  persona  occupying  such  re- 
sponsible positions  have  a  rl^t  to  rely  upon 
their  Integrity,  and  do  so  constantly.  De> 
posltork  do  not  deal  at  arm's  length  with  the 
cashier.  In  language  used  by  Justice  Faxon 
of  the  Supreme  Court  of  Pnmsylvania,  "It 
would  be  monstrous  to  allow  than  to  take 
advantage  of  the  ignorant  and  unwary  by 
reason  of  tbelr  position  and  the  confidence 
it  inspires."  Ziegler  v.  Bank,  98  Fa.  393,  387; 
Steckel  V.  Bank.  98  Pa.  376,  89  Am.  Bepu  758; 
Bank  v.  Martin.  70  Tex.  643.  8  8.  W.  607,  8 
Am.  St  Rep.  632.  Appellee  received  the 
money  of  appellant  as  a  deposit  A  large 
part  of  such  deposit  reached  It  throi^b  the 
delivery  by  him  to  It  of  government  bonds, 
their  sale  to  parties  in  Chicago,  th^  trans- 
mission to  a  Chicago  bank,  and  the  return  by 
that  bank  of  the  purchase  price  to  appellee. 
It  was  appellant's  debtor,  and  cannot  be  per- 
mitted to  cancel  the  obligation  through  the 
fraud  of  its  officer  acting  within  the  scope  of 
his  apparent  duty  and  according  to  the  gen- 
eral course  of  business.  Case  v.  Bank,  100 
IT.  S.  446,  25  L.  Ed.  COS;  Minor  r.  Bank,  1 
Pet  46.  7  L.  Ed.  47. 

Judgment  reversed,  and  cause  remanded, 
with  Instructions  to  sustain  motion  for  a 
new  trial,  and  for  further  proceedings. 
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(33  IdO.  App.  63) 

INDIANAPOLIS  &  G.  RAPID  TRANSIT  CO. 
V.  HAINES.  1 
(Appellate  Court  of  Indiana,  DiTlsion  No,  1. 

Dec.  10,  1903.) 

STREET  RAILROAD— I NJURT—PLEAOINO— EVI- 
DENCE—INSTRUCTIONS. 

1.  A  catise  of  action  Is  stated  by  a  complaint 
allegiQK  that  a  rtreet  car  compaoy  negligeDtly 
carried  on  the  front  of  its  car  a  banner  for  ad- 
vertising purposes,  calculated  to  frigliten  horses, 
and  that  it  caused  plaintiff's  horse  to  become 
fri)(htened  and  numanageable,  naslting  ia  the 
hijnries  complAlned  of. 

2.  It  is  safflcieot  if  contributory  negligence  la 
proTed  by  a  preponderance  of  the  evidence, 
whether  it  la  given  by  plaintiff  or  defendant, 
or  both. 

8.  A  eharfe  that  the  burden  is  on  defendant  to 
prove  contributory  negligence  is  harmless  error, 
where  do  evidence  of  contributory  negligence 
was  given  by  plaintiff. 

4.  A  charge  uat  ptaintlfrB  theory  is  that  his 
Injory  was  cansed  by  his  horse  being  frighten- 
ed by  an  unnecessary  banner  on  the  front  of 
defendant's  car,  and  he  cannot  recover  unless 
It  is  proven  botn  that  the  horse  was  frightened 
from  that  and  no  other  cause,  and  that  the 
banner  was  not  necessazy,  Is  not  erroneous, 
though  incomplete  In  its  statement  of  plaintifTs 
theory. 

5.  A  charge  in  an  action  for  injuries  caused 
by  fright  of  a  horse  from  a  banner  carried  on 
a  street  car  that  If  the  company  was  running 
Its  cars  Id  the  ordlnatr  way,  and  the  horse 
became  frl^tened  at  tiie  mnning  or  appeal^ 
ance  of  the  car  aside  from  the  Iwniter,  the 
company  is  not  liable,  ia  not  objectionable  as  ro- 
qulring  proof  that  the  ear  waa  mn  In  the  ordi- 
nary way. 

&  Where  pUintlff  had  teatiaed  that  a  banner 
on  a  street  car  by  which  his  horse  was  fright- 
ened was  an  advertisement  of  a  carnival,  and  it 
appeared  that  all  the  carnival  banners  were 
alike,  testimony  of  other  witnesses  as  to  the 
rise  of  these  banners  was  properly  admitted. 

7.  Where  testimony  of  plaintiff's  witnesses 
coDcerning  banners  other  and  different  from 
the  one  which  frightened  his  horse  was  brought 
ont  only  on  cross-examination,  it  was  not  re- 
versible error  to  emhide  defendan^o  evidence 
contradictiDg  this  testimony. 

Appeal  from  Circuit  Conrt,  Bvaty  Connty; 
W.  O.  Barnard,  Judge. 

Buit  by  Jacob  M.  Haines  against  the  In- 
dianapolis &  Greenfield  Bapid  Transit  Com- 
pany. From  a  judgment  In  favor  Af  plaintiff, 
defendant  appeals.   Affirmed.  * 

Wm.  A.  Brown  and  BInford  ft  Walker,  for 
appellant  Forkner  &  Forkner  and  Marsh  * 
Cook,  tat  app^ee. 

B0BIN80N,  J.  Suit  for  personal  injuries. 
Appellee  arers  in  his  complaint  that  the  ap- 
pellant's track  runs  along  and  upon  a  public 
Ugh  way  known  as  the  "Old  National  Road"; 
that  appellant's  cars  are  propelled  by  elec- 
tricity, and  the  usual  speed  at  which  the  cars 
are  run  la  about  25  miles  per  hour;  that  on 
the  8th  day  of  October,  1900,  appellee  was 
driving  along  the  highway  In  a  spring  wagon, 
-with  a  top  attached,  drawn  by  one  horse; 
tliat  be  was  driving  in  a  prudent  and  care- 
ful manner,  and  had  the  horse  completely 
onder  his  control;  that  while  so  driving  one 
of  app«>ltant*8  cars  approached  appellee, 
which  car  had  attached  to  the  front  end 


thereof  a  large  bannw,  composed  of  white 
cloth  or  muelln,  upon  which  were  printed 
la^e,  black  letters,  advertising  a  street  car- 
nival which  was  at  that' time  about  to  be 
given  or  was  being  held  In  the  city  of  In- 
dianapolis; that  the  place  where  appellee 
received  his  Injuries,  as  hereinafter  stated, 
was  in  the  public  highway,  and  upon  the  rail- 
road track,  at  a  point  about  3^  miles  west  of 
the  city  of  Greenfield,  to  wblcb  place  appellee 
was  traveling;  that  the  body  of  the  car  was 
painted  a  light  ocber,  "which  was  a  strong 
background  for  displaying  the  banner  or  ad- 
vertisement, which,  together  with  the  mo- 
tl6n  and  speed  of  the  car,  agitated  the  same 
in  such  a  manner  as  rendered  It  highly  dan- 
gerous, and  ^ell  calculated  to  attract  the  no- 
tice, and  frighten  horses  imaccustomed  there- 
to," passing  along  the  highway;  that  appel- 
lee's horse  was  gentle,  and  accustomed  to 
the  approach  and  passage  of  cars  in  the  or- 
dinary way,  but  was  not  accustomed  to  the 
carrying  of  any  extraordinary  contrivances 
for  the  purpose  of  attracting  the  attention  of 
the  public;  that  the  banner  was  not  neces- 
sary foi^the  proper  management  or  running 
of  the  car,  or  in  any  manner  required  In  the 
operation  of  the  road,  but  was  a  method  neg- 
ligently and  carelessly  adopted  and  being 
bsed  by  the  appellant  of  advertising  the 
Btr^t  carnival  along  Its  route;  that  when 
appellee  observed  the  approach  of  the  car, 
anticipating  that  the  horse  might  become 
frightened,  he  had  the  horae  under  complete 
control,  but,  when  the  horse  saw  the  same 
rapidly  approaching,  he  became  and  was 
frightened  by  such  sign,  and  became  on  con- 
trol! able,  turned  upon  the  railroad  track,  and 
upset  the  wagon  in  which  appellee  waa  sit- 
ting, throwing  appellee  upon  the  track  and 
under  the  wagon,  all  through  the  fault,  neg- 
ligence, and  carelessness  of  the  appellant  as 
aforesaid;  that  appellee,  through  the  appel- 
lant's "fault,  negligence,  and  carelessness  as 
aforesaid,"  sustained  serious  and  permanent 
injuries.  The  theory  of  the  pleading  is  that 
the  injury  was  caused  by  reason  of  appellee's 
horse  becoming  frightened  at  a  sign  or  ban- 
ner on  the  car  which  appellee  met  while 
driving  along  the  highway,  and  that  the  sign 
or  banner  waa  not  necessary  to  the  operation 
of  the  car.  It  Is  averred  that  the  banner, 
together  with  the  speed  and  motion  of  the 
car,  which  agitated  the  banner,  made  it  dan- 
gerous, and  calculated  to  ottract  the  notice  of 
and  frighten  horses  unaccustomed  tiiereto, 
passing  along  the  highway;  that  the  banner 
was  not  necessary  in  the  proper  management 
and  running  of  the  car,  or  In  any  manner  re- 
quired In  the  operation  of  the  road,  but  was 
purely  a  method  negligently  and  carelessly 
adopted  and  being  used  by  appellant  of  ad* 
vertlslug  a  street  carnival  along  its  route. 
The  complaint  sufficiently  shows  appellant^i 
negligence,  and  states  a  cause  of  action. 

It  is  argued  that  certain  Instructions  were 
erroneouR.  and  that  certain  evidence  was  er- 
roneously excluded. 


*Rati9arinK  denlML    Trwisfer  to  Supreme  Court  denied. 
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Tfa«  court  gave  the  following  Instrnctloii: 
"(4)  The  burden  1b  upon  the  defendant  to 
prove  contributing  negligence,  If  any,  upon 
the  part  of  the  plaintiCF."  In  Indianapolis, 
etc,  Ry.  Co.  T.  Taylor,  158  Infl.  274,  63  N.  B. 
4B&— an  opinion  written  since  the  case  at  bar 
WftH  tried— an  Instructloii  reading,  "But  the 
burden  of  proving  contributory  negligence  on 
the  part  of  the  plaintiff  reBts  on  the  defend- 
ant," was  held  erroneous.  "It  Is  sufficient," 
said  the  court  in  that  case,  "to  call  attention 
to  the  inaccuracy  of  any  instmction  that  re- 
quires, in  express  terms  or  impliedly,  that  the 
contributory  negligence  of  a  plaintiff  must  be 
proved  by  the  defendant  The  Jury  should 
be  informed  that  It  is  sufficient  If  the  con- 
tributory negllgfflice  of  the  plaintifF  Is  proved 
by  a  preponderance  of  the  evidence,  without 
regard  to  whether  such  evidence  was  given 
by  the  plalntlfT  or  defendant,  or  by  both." 
In  the  above  case  It  was  said  that  an  exami- 
nation of  the  record  might  show  that  the  giv- 
ing of  the  InstmctioD  did  not  mislead  the 
Jury,  and  was  harmless  efror;  and  It  was 
there  held  that,  as  the  Judgment  should  be 
reversed  because  of  other  erroneous  instmc- 
tlons,  it  was  not  necessary  to  examine  the 
record  for  that  purpose.  A  careful  examina- 
tion of  the  evidence  in  the  case  at  bar  fails 
to  disclose  any  evidence  given  by  appellee  or 
his  witnesses  that  could  be  cooBtrued  as 
showing  contributory  negligence  on  the  part 
of  appellee.  The  court  properly  Instructed 
the  jury  that  if  appellee  was  Injured  as  al- 
leged, and  appellant's  negligence  was  the 
proximate  cause  of  the  Injury,  he  could  not 
i«cover,  it  by  his  own  fault  or  negligence  he 
contributed  thereto.  As  there  was  no  evi- 
dence given  by  appellee  or  his  witnesses  that 
could  reasonably  be  said  to  show  contribu- 
tory negligence,  and  as  the  only  evidence  up- 
on ttiat  question  was  from  appellant's  wit- 
nesses, we  must  conclude  that,  while  the  in- 
struction would  seem  to  be  droneous  under 
the  above  ruling,  the  error  In  giving  It  was 
not  harmful. to  appellant  See  Indianapolis, 
etc.,  R.  Ca  V.  Horst,  93  U.  S.  291,  23  L.  Ed. 
S9S.  and  cases  cited  in  8  Rose's  Notes,  869, 970; 
Washington,  etc.,  R.  Co.  v.  Tobriner,  147  U. 
S.  571,  13  Sup.  Ct  B37,  87  L.  Ed.  284. 

Oomplaint  Is  made  of  the  following  instruc- 
tion: "The  theory  of  the  plaintiff's  cause  Is 
that  his  injury  was  caused  by  reason  of  his 
liorse  being  frightened  at  a  sign  or  banner  on 
the  front  end  of  the  car  of  defendant,  which 
be  met  while  driving  said  horse  on  said  high- 
way, and  that  said  sign  and  banner  was  not 
necessary  to  the  operation  of  said  car.  If 
the  plalntlft  recovers,  he  must  recover  upon 
the  theory  of  his  complaint  and  unless  It  Is 
proven  by  a  fair  preponderance  of  all  the 
evidence  given  In  the  cause  tliat  such  horse 
became  frightened  at  the  sign  and  banner  on 
said  car,  and  not  from  any  other  cause,  and 
that  It  was  not  necessary  to  tlie  proper  and 
SQccessfol  operation  of  said  railroad  that  the 
defendant  should  have  placed  said  sign  and 
banner  on  said  car,"  The  Instrnction  might 


be  said  to  be  incomplete,  but  la  not  for  that 
reason  erroneous.  It  purports  only  to  give 
briefly  the  theory  of  appellee's  cause  of  ac- 
tion, and  does  not  undertake  to  enumerate 
the  facts  necessary  to  be  proven  to  entitle 
appellee  to  recover.  When  taken  In  connec- 
tion with  the  other  instrnctioDS  given,  there 
Is  nothing  In  It  that  would  tend  to  mislead 
the  Jury. 

Instruction  No.  8  given  by  the  court  ts  as 
follows:  "If  the  defendant  was  operating  an 
Interurban  railroad  on  and  along  a  public 
highway,  and  if.  while  roaning  its  cara  along 
and  upon  itB  said  railroad,  plaintiff's  horse 
became  frightened  at  the  running  of  said 
car,  or  at  the  appearance  of  said  car,  aside 
from  said  sign  or  banner,  and  aald  car  was 
being  run  and  operated  In  the  ordinary  way 
of  operating  said  car,  then  the  court  Instructs 
yon  that  such  fright  of  said  horse  under  such 
condltloa  could  not  be  (diargeable  to  the  de- 
fendant" It  would  be  a  strained  construc- 
tion of  the  language  used  in  tills  Instruction 
to  say  that  the  Jury  would  understand  It  to 
mean  that  appellee  might  recover  If  bis  borse 
became  frightened  at  the  running  of  the  car 
unless  it  was  shown  that  the  car  was  being 
run  and  operated  In  the  ordinaiy  way  of 
operating  the  car.  The  court  in  other  In- 
structions, correctly  told  the  Jury  the  theory 
of  appellee's  action,  and  correctly  enumerat- 
ed the  facts  necessary  to  be  proven  by  ap- 
pellee to  entitle  htm  to  recover.  A  careful 
consideration  of  the  Instructions  discloses 
nothing  prejudicial  to  appellant  The  instruc- 
tions requested  and  refused,  so  far  as  ap- 
plicable, were  Included  in  those  given  by  the 
court  The  Instructions  given  by  tlie  court 
are  sufficiently  full,  and  are  clear,  concise, 
and  brief— a  practice  to  be  commended  lo 
iuBtructlng  Juries. 

Complaint  is  made  of  certain  evidence  ad- 
mitted, and  excluding  certain  evidence  of- 
fered by  appellant.  Appellee  testiSed  that 
the  banner  at  which  the  horse  became  fright- 
ened was  an  advertisement  of  the  carnival 
at  Indianapolis,  and  was  about  three  feet 
square.  Certain  witnesses  Introduced  by  ap- 
pellee testified  as  to  the  size  of  these  car- 
nival banners,  or  advertisements  of  ttae  car- 
nival. Their  examination  in  chief  was  con* 
flned  to  a  description  of  these  particular  ban- 
ners or  advertisements,  and  it  seems,  from 
the  evidence,  that  all  these  carnival  banners 
or  advertisements  were  alike.  There  was  no 
error  In  permitting  these  witnesses  to  de- 
scribe the  banner  or  advertisement.  The 
court  stated  that  similarity  could  not  be 
proven,  but  that  it  could  be  shown  the  kind 
of  banners  that  were  on  the  cars  for  the  puN 
pose  of  proving  the  kind  of  banner  in  ques- 
tion. The  evidence  of  these  witnesses  upon 
direct  examination  was  not  to  the  effect  that 
different  advertisements  were  used  on  other 
cars  at  the  time  of  the  accident  and  subse- 
quent thereto.  Upon  cross-examination  by 
appellant,  statements  were  made  by  tbe  wlt- 
nessoB,  in  answer  to  qaestlona,  concerning 
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other  banners  on  the  cars  daring  tbe  same 
week.    Bzcluding  evidence  afterwards  of- 
fered by  appellant  for  the  purpose  of  con- 
tradicting these  statements  was  not  reversi- 
ble error.   It  was  not  the  theory  of  the  com- 
plaint that  an  untuual  banner  was  being  car- 
ried at  tbe  time,  but,  as  stated  by  the  com't 
In  an  instruction,  it  was  that  the  Injury  was 
caused  by  reason  of  the  horse  becoming 
frightened  at  a  sign  or  banner  on  the  front 
end  of  tbe  car  wtilcb  he  met  on  tbe  highway, 
and  that  tbe  sign  or  banner  was  not  neces- 
ssry  to  tbe  operation  of  tbe  car.   The  Jury 
answered  to  Interrogatories  that  tbe  adver- 
tisement on  tbe  front  end  of  the  car  was  22 
by  30  Inches,  made  of  white  paper,  with 
black  letters  and  figures  for  dates;  that  the 
evidence  shows  that  the  horse  became  fright- 
ened at  tbe  advertisement;  tluit  tbe  car  was 
about  200  feet  away  from  appellee  when  the 
horse  fli^  became  frightened,  and  was  about 
100  feet  away  when  the  accident  happened; 
that  the  car  was  standing  still,  and  bad  been 
standing  a  few  seconds,  when  the  accident 
occurred;  that  appellant's  track  was  on  the 
south  side  of  the  highway,  which  was  80  feet 
wide,  and  practically  level;   that  appellee 
could  not  have  driven  north  of  tbe  graveled 
part  of  the  road,  and  by  so  doing  have  avoid- 
ed the  Injury;  that  appellee  waa  not  at- 
tempting to  force  the  horse  into  dose  prox-. 
Imlty  to  the  track.  There  is  evidence  to  sup- 
port the  conclusions  reached  by  tbe  jury. 
What  did  in  fact  frighten  the  horse  was  a 
question  solely  for  tbe  Jury.  There  is  some 
evidence  authorising  tbe  Jury  to  conclude  as 
it  did.    We  cannot  interfere  with  the  con- 
clusion there  reached.   We  find  no  enor  In 
tbe  record  authorizing  a  reversal. 
Judgment  afibmed. 


(32  Ind.  App.  U) 
L.  T.  DICKASON  COAL  CO.  t.  PEACH. 

(Appellate  Court  of  Indiana,  Division  No.  2. 
X>ee.  8. 1008.) 

IHJVRT  TO  BMPLOTft  IN  COAI.  If  INII-CONTRIB- 
UTORT  MBOUOBNCB. 

1.  An  employe  sent  Into  a  room  In  a  coal  mine 
to  remove  from  b  car  track  slate  which  had 
fallen  from  tbe  roof  knocked  out  a  prop  of  the 
roof  to  get  tbe  slate  by  it,  made  no  attempt  to 
replace  the  prop,  and  made  no  examination  of 
the  roof,  though  it  was  low,  and  he  had  a  lamp 
fa  his  cap,  and  soon  after  slate  fell  where  the 

Erop  had  been,  and  lojored  him.  Held,  tbat 
B  was  guilty  of  contributory  negligence. 

Appeal  from  Circuit  Cotu^  Sullivan  Coun- 
ty; O.  B.  Harris,  Judge. 

Action  by  William  Peach  against  tbe  L.  T. 
Dlckason  Coal  Company.  Judgment  for  plain- 
tiff.  Defendant  appeals.  Reversed. 

John  S.  Bays  and  L.  F.  Bays,  for  appel- 
lant. John  A.  Riddle  and  Seymour  Riddle, 
for  apiMllee, 

COMSTOCK,  J.  Appellee  brought  this  ac- 
tion under  section  7472.  Bums'  Rer.  St  1801 


(section  S480m  Homer's  Bev.  St.  1901). 
against  appellant,  a  corporation  duly  organ- 
ized under  the  statute  of  the  state  of  Indi- 
ana, engaged  In  mining  and  shipping  coal 
from  its  plant  in  Greene  county,  in  tliis  state, 
to  recover  damages  for  personal  injuries  al- 
leged to  have  been  suffered  by  reason  of  the 
negligence  of  appellant  Tbe  cause  was  put 
at  Issue  by  general  denial.  A  trial  resulted 
in  a  verdict  and  Judgment  In  favor  of  appel- 
lee for  $700.  With  the  verdict  the  Jury  re- 
turned answers  to  Interrogatories.  The  as- 
signment of  errors  questions  the  suffldency 
of  the  complaint,  the  action  of  the  court  In 
overruling  appellant's  motion  for  Judgment 
on  tbe  answers  to  the  interrogatories  not- 
withstanding the  general  verdict,  and  the 
overruling  of  awallant^a  motion  ftir  a  new 
trlaL 

The  complaint  is  lengthy,  but  may  be 
fairly  summarised  as  follows:  Appellant 
was  the  owner  and  operator  of  a  coal  mine 
In  which  there  was  a  main  entry  running 
west  from  tbe  bottom  of  appellant's  coal 
shaft  some  800  or  400  yards;  that  there  was 
also  another  main  entry  running  east  from 
the  bottom  of  tbe  shaft  several  hundred 
feet  Two  entries  were  driven  from  these 
east  and  west  main  entries  as  follows:  one 
to  the  south  off  tbe  main  east  entry,  and  one 
to  tbe  south  from  the  main  west  entry  run- 
ning parallel.  Some  distance  from  where 
these  two  parallel  south  entries  left  the  east 
and  west  main  entries,  two  working  rooms 
had  been  turned  off  opi>08ite  each  other,  one 
running  toward  tbe  west  and  the  other  run- 
ning toward  the  east.  Appellant  mined  out 
the  coal  from  the  two  rooms  known  as  "Room 
No.  5"  off  the  first  south  entry  off  the  east 
and  the  first  south  entry  off  the  west  until 
they  came  together  and  made  a  continuous 
opening  from  the  south  entry  to  the  other. 
That,  In  order  to  cause  tbe  ends  of  the  iron 
tracks  or  rails  running  Into  each  of  the  said 
rooms  (and  used  for  propelling  (he  cars)  to 
meet  so  the  electric  mining  machines  could 
run  over  same  from  one  of  these  south  en- 
tries to  the  other,  It  was  necessary  for  tbe 
appellant  to  remove  some  of  the  proim  and 
timbers  which  supported  tbe  slate  and  roof 
of  said  rooms,  and  that  appellant,  after  hav- 
ing necessarily  removed  said  props,  careless- 
ly and  negligently  failed  and  neglected  to 
replace  the  same,  and  make  said  rooms  a 
safe  place  for  Its  employ^  to  work.  Certain 
railroad  tracks  and  switches  were  construct- 
ed upon  the  surface  of  said  mine  and  imme- 
diately over  the  place  where  appellee  was 
compelled  to  work,  and  that  appellant's  ma- 
chinery was  also  Immediately  over  said  place. 
That  the  great  and  imusual  power  of  the 
railroad  locomotives,  cars,  and  machinery 
was  so  great  that  It  "Jarred,  vibrated,  shook, 
disturbed,  loosened,  and  disintegrated  the 
earth,  slate,  and  roof  over  and  above  the 
said  rooms  above  mentioned,  making  and 
rendering  the  earth,  slate,  and  roof  above 
said  rooms  Insecure,  unsafe,  and  dangerous, 
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and  making  same  liable  to  give  away,  fall, 
and  cave  In  at  any  time."  It  Is  furtber  al' 
leged  that,  after  appellant  bad  rendered  tbe 
room  No.  5  in  an  unsafe  condition  by  rea- 
son of  the  above  methods,  appellee  was  sent 
in  room  No.  5  to  work  before  It  bad  replaced 
tbe  props  and  timbers  It  bad  removed  from 
supporting  tbe  roof,  and  which  bad  been 
taken  out  In  order  to  enable  the  a^ellant  to 
construct  Its  track  in  t^he  rooms  as  herein  in- 
dicated. It  is  also  claimed  that  appellee  had 
been  taken  out  of  his  regular  working  place 
and  put  in  room  No.  5. 

We  need  only  refer  to  the  recognized  rule 
that  every  presumption  is  indulged  In  fa- 
vor of  the  general  verdict,  and  that  special 
findings  prevail  over  the  general  verdict  on- 
ly when  there  is  an  Irreconcilable  conflict  be- 
tween the  two.  In  seeking  to  avoid  this 
conflict,  courts  may  take  tbe  special  flndings, 
and  add  to  them  other  facts  that  might 
have  been  proven  under  the  issues.  Rbodius 
V.  Johnson,  24  Ind.  App.  405,  66  N.  B.  942, 
and  cases  there  cited.  Applying  this  rule, 
the  Irrecouctlable  conflict  claimed  to  exist 
may  be  avoided.  The  first,  second,  and  third 
reasons  for  a  new  trial  are,  respectively,  that 
^e  verdict  Is  contrary  to  law,  contrary  to 
the  evidence,  and  is  not  sustained  by  suffi- 
cient evidence.  Tbe  following  facts  are 
ahown  by  tbe  evidence:  On  the  4th  day  of 
October,  1901,  William  Peach  was  working 
in  the  mine  of  the  L,  T.  Dickason  Goal  Oom- 
pany,  at  Unton,  Ind.,  and  had  been  working 
there  since  the  June  before.  He  was  51 
years  old,  and  for  over  40  years  he  had  work- 
ed as  a  coal  miner  in  different  coal  mines. 
He  was  a  practical  coal  n^er,  and  thor- 
oughly understood  the  business  of  mining 
coal  in  all  of  Its  departments.  During  tbe 
time  he  was  working  tor  the  appellant  coal 
company  he  had  worked  at  either  jerry 
work  or  machine  work.  On  Friday,  October 
4th,  while  working  bis  machine,  tbe  machine 
became  disabled,  and  Peacb  was  not  able  to 
mine  coal  with  It.  He  did  not  work  on  Sat- 
urday, but  on  Sunday  evening  there  was 
some  cleaning  up  to  do  in  room  Na  S  on 
the  first  south  entry  off  tbe  east  entry  of  tbe 
coal  mine.  Peacb  wanted  work,  and  was 
given  tbe  Job  as  assisting  Charles  Board,  Wil- 
liam Stevenson,  and  R.  T.  Jones.  The  evi- 
dence clearly  discloses  that  William  Peach 
was  not  taken  away  from  his  regular  work 
and  sent  elsewhere,  but  that  be  desired  to  do 
the  work  he  was  engaged  in  at  tbe  time  he 
was  hurt.  Tbe  work  was  simple,  and  con- 
sisted in  the  act  of  shoveling  some  fallen 
slate  from  off  tbe  track  in  room  No.  5,  and 
also  taking  from  the  track  in  said  room  No. 
5  a  large  piece  of  slate  that  bad  fallen  there- 
on. In  removing  the  slate  from  the  track 
they  edged  It  up  on  tbe  end,  and  rested  It 
against  one  of  the  props.  They  then  ascer- 
tained that  .the  mining  machine  could  not 
pass  over  tbe  track  on  tbe  trucks  that  car- 
ried It,  because  the  large  piece  of  slate  was 


too  near  the  track.  There  were  two  ways  in 
which  the  piece  of  slate  could  be  removed 
from  its  then  position,  viz.,  one  by  breaking 
it  up,  and  another  by  knocking  out  the  prop 
so  that  they  could  get  it  by  the  obstructing 
timber.  The  latter  method  seemed  to  have 
been  chosen,  and  the  prop  was  knocked  out, 
and  the  slate  moved  past  where  the  prop 
was,  and  out  of  the  way  of  the  track.  Very 
soon  after  this  prop  was  knocked  out,  tbe 
slate  fell  whore  the  prop  had  been.  It  Is 
also  shown  by  the  evidence  that  the  mine 
boas  bad  visited  tbe  room  where  tbe  appellee 
was  injured  on  the  6th  day  of  October— the 
day  preceding  the  day  In  which  the  Injury 
happened.  That  after  his  visit  to  the  room 
some  shots  had  been  fired  to  shoot  down  the 
coal,  and  these  shots  had  caused  some  of  the 
slate  to  fall  from  the  roof  on  tbe  track. 
These  parties  were  engaged  In  cleaning  up 
this  fallen  slate  at  the  time  Peacb  was  In- 
jured. At  tbe  time  they  went  Into  the  room 
to  do  this  work,  they  made  no  examination 
whatever  of  the  roof  or  Its  condition,  but  sat 
around  a  while,  pushed  down  a  prop,  moved 
away  some  slate,  and  shoveled  some  slate  off 
the  track  t>efore  Peach  was  hurt  That  It 
Is  always  proper  and  necessary  for  a  person 
going  Into  a  new  working  place  in  a  cool 
mine  to  examine  tbe  roof  to  ascertain  wheth- 
er or  not  there  is  any  overhanging  loose  slate 
before  commencing  to  work.  Tbe  evidence 
also  shows  that  the  running  of  the  train 
over  the  surface  and  the  operation  of  the 
machinery  had  nothing  to  do  with  the  falling 
of  the  slate  at  any  time,  and  that  it  was  not 
calculated  to  cause  the  slate  to  come  "loosen- 
ed. Jarred,  vibrated,  shaken,  disturbed,  and 
disintegrated."  Appellee  teatifled  that  at  the 
time  of  the  accident  he  was  working  as  a 
Jerryman;  that  a  part  of  his  duty  as  jerry- 
man  was  to  move  the  slate  off  tbe  track; 
that  it  was  customary  for  a  Jerryman  at 
work  in  a  mine  to  examine  the  roof,  and  see 
If  it  was  safe.  He  wore  a  cap  with  a  miner's 
lamp  on  it,  and  he  could  see  tbe  roof  by  the 
reflection  of  the  light.  Tbe  roof  of  the  room 
was  so  low  that  he  could  touch  It  with  his 
bands.  After  tbe  prop  had  fallen,  he  did 
not  attempt  to  replace  It  He  made^  no  e±- 
amlnatlon  of  the  roof.  It.  affirmatively  ap- 
pears from  the  evidence  that  appellee  used 
no  care  whatever  to  avoid  Injury.  He  was 
clearly  guilty  of  coutrlbutory  n^llgence. 

Counsel  for  appellant  rely  strongly  upon 
Davis  Coal  Co.  v.  Pollard  (Ind.  Sup.)  N. 
E.  4'B2,  in  which  the  assumption  of  risk  andor 
the  statute  and  contributory  negligence  are 
discussed  and  distinguished.  The  foregoing 
opinion  is  founded  upon  the  facts  exhibited 
by  the  record,  and  Is  not  In  confilct  wttli 
Davis  Goal  Co.  v.  Pollard,  supra.  It  follows 
that  tbe  evidence  Is  not  sufficient  to  sustain 
the  verdict.  It  Is  not  necessary  to  coDBtder 
other  alleged  errors. 

Judgment  reversed,  with  Instmctlott  to  suft- 
tain  appellant's  motion  Cor  ft  new  trial. 
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BEPUBLIG  IRON  &  STEEL  CO.  t.  JONES.^ 

^Appellate  Coort  of  Indiana,  Division  No.  2. 

Dec.  8,  1903.) 

MASTER  AKD  8BRTANV-INJORIB8  TO  SBRV- 
ANT-ACTION— aSNEBAL  VERDICT-ANSWERS 
TO  INTERROOATORIBS  —  INCONSISTBNCT  — 
QUESTION  FOR  JURY. 

1.  In  an  action  against  a  maater  for  injuries 
Bostained  hj  a  servant  emuiored  in  a  rolling 
mill,  owing  to  plaintiff  having  collided  with  a 
post  near  a  fnmace  while  introdnciilg  iron  into 
the  furnace,  the  fact  that  plaintiff,  though  he 
knew  of  the  existence  of  the  post,  was  absorbed 
in  the  work  he  was  doing,  was  a  fact  to  he 
considered  bj  the  jury. 

2.  A  servant  in  a  rolling  milL  while  putting 
Iron  into  a  famace  by  means  of  an  instrument 
eight  feet  long  which  held  the  iron,  was  injur- 
ed h7  collidiDg  with  a  post  about  a  foot  east  of 
the  mouth  of  the  furnace  and  seven  feet  south 
thereof.  The  servant  knew  of  the  location  of 
the  post,  and  had  complained  of  It  Held,  that 
the  question  of  contributory  negligence  was  for 
the  jury. 

3.  The  question  as  to  due  care  on  plaintiff's 
part  being  onceitaln,  an  onswer  to  a  ^leclal  in- 
terrogatory finding  tiint  plaintiff  could  have 
avoided  the  post  by  the  exercise  of  due  care  ren- 
dered general  veniict  In  favor  of  plaintiff  re- 
versible. 

Appeal  from  Circuit  Oonrt,  Clay  County; 
P.  O.  GoIHver,  Judge. 

Action  by  Thomas  W.  Jones  against  the 
B^ubllc  Iron  &  Steel  Company.  From  a 
judgment  In  f&ror  of  plaintiff,  for  damages 
In  the  sum  of  $1,999.85,  defendant  an>«fil8. 
Reveraed. 

Miller,  Etam  ft  Fesler  and  Saml.  D.  MUler, 
tor  appellant  CoCrey  &  McGregor,  for  ap- 
pellee. 

ROBT,  J.  Action  by  appellee  to  recover 
damages  from  appellant  on  account  of  per- 
sonal injuries  received  by  him  while  In  its 
service.  He  is  alleged  in  the  complaint  to 
have  been  employed  as  a  beater  in  appel- 
lanfa  rolling  mill,  part  of  his  duty  being  to 
pot  Iron  in  a  furnace  by  means  of  an  Iron 
Inatmment  about  eight  feet  long,  one  end 
of  whicb  was  flattened  so  tbat  the  iron  would 
lie  thereon,  there  being  a  ring  or  bandbold  on 
the  other  end.  It  Is  alleged  tbat  appellant 
failed  to  furnish  appellee  a  safe  place  In 
which  to  work,  In  that  one  foot  east  of  the 
mouth  of  the  furnace  and  .seven  feet  south 
thereof  was  an  oak  post  six  inches  thick  and 
twelTe  inches  wide,  a  part  of  the  building, 
and  that  by  reason  of  appellant's  negligence 
in  locating  said  furnace  and  post  there  was 
not  BolDclent  room  to  perform  the  work,  and 
appellee's  working  place  was  rendered  dan- 
gerons  on  account  of  the  liability  of  the  op- 
erator to  strike  his  person  against  said  post 
while  handling  said  iron  Instrument.  It  is 
alleged  that  appellee  discovered  the  unsafe 
condition  of  said  place,  and  complained  there- 
of to  appellant's  superintendent,  who  prom- 
ised to  make  the  place  safe  by  taking  out 
the  post  and  patting  In  a  hanger;  that  ap- 
pellee  contlnned  to  work  In  reliance  upon 
said  promise,  but  within  two  days  thereafter 
be  struck  his  knee  against  said  post,  receiv- 

^Motion  to  modltr  mandate  denied. 


ing  the  injury  complained  of.  The  cause 
was  submitted  to  a  jury  for  trial,  and  a 
general  verdict  returned  for  $1,999.95,  to- 
gether with  answers  to  interrogatories. 

Appellant's  motion  for  Judgment  on  the  in- 
terrogatories and  their  answers  notwith- 
standing tbe  general  verdict  was  overruled, 
and  Judgment  rendered  on  the  general  ver- 
dict No  other  qnestion  raised  need  be  de- 
cided than  tbat  arising  upon  this  motion, 
which  is  baaed  upon  tbe  claim  tbat  such  in- 
terrogatories and  answers  establish  contrib- 
utory negligence.  Tbe  answers  to  interroga- 
tories show  facts  as  follows:  Appellee  bad 
been  a  beater  for  12  or  13  years.  He  was 
an  efficient  man;  bad  worked  5  years  In  the 
mill  before  he  was  injured,  and  at  tbe  fur- 
nace where  he  was  hurt  2  or  3  days.  He  was 
charging  iron  Into  the  furnace  when  injured, 
using  a  "peel,"  an  instrimient  8  feet  1  Inch 
long,  of  2-lnch  iron,  flattened  at  the  end  for 
18  Inches  to  a  width  of  Z%  Inches.  The  fur- 
nace door  was  2%  feet  from  tbe  ground.  The 
fore  plate  of  the  furnace  door  was  5^  inch- 
es wide.  Tbe  package  of  iron  he  was  put- 
ting Into  tbe  furnace  when  Injured  was  2  feet 
long,  4  inches  wide,  and  4^  inches  thick.  -  It 
was  placed  on  the  "peel"  by  a  helper;  one 
end  of  the  *'peel"  resting  on  the  fore  plate 
of  the  furnace,  the  other  being  held  by  ap- 
pellee. Tbe  furnace  opened  to  the  south. 
There  was  a  post  11  Inches  sqnare  located 
about  6  feet  from  the  furnace  door,  and  6 
Inches  east  of  the  east  side  thereof.  Said 
[)oat  was  open  and  apparent  to  appellee's 
observation.  He  knew  its  location.  He  was 
Injured  while  working  at  the  east  door  of 
the  furnace.  He  was  In  constant  danger 
of  being  Injared  by  reason  of  such  post  while 
at  bis  work.  He  knew  of  tbe  danger.  He 
failed  to  pay  any  heed  to  tbe  post  bis  atten- 
tion being  upon  his  work.  It' was  possible 
for  him  to  have  avoided  coming  In  contact 
with  the  post  He  was  Injured  August  2, 
1899.  "Q.  39.  Could  the  plaintiff,  by  the  ex- 
ercise of  ordinary  care,  tiave  avoided  com- 
ing in  contact  with  said  post?  A.  Yes." 
The  utmost  that  can  be  said  of  the  facts,  as 
exhibited,  excluding  interrogatory  39,  Is  tbat 
tbe  Question  of  contributory  negligence  is 
left  in  doubt  Appellee's  knowledge  of  the 
danger,  his  experience  and  skill,  tbe  char- 
acter of  the  work,  the  distance  of  tbe  post 
from  the  furnace  door,  were  facts  which  It 
was  the  province  of  the  Jury  to  consider  and 
weigh.  That  appellee  was  absorbed  in  tbe 
work  he  was  doing  was  also  a  fact  to  be  con- 
sidered by  it.  C,  I.,  St.  L.  &  C.  Ky.  Co.  v. 
Long,  112  Ind.  171,  13  N.  E.  659.  The  gen- 
eral verdict  includes  a  finding  by  the  Jury 
that  appellee  was  guilty  of  no  negligence  con- 
tributory to  bis  injury.  If  Interrogatory  39 
calls  for,  and  the  answer  thereto  states,  a 
"mere  conclusion,"  this  court  cannot  say  tbat 
the  Jury,  in  view  of  the  facts  detailed,  bad 
no  right  to  And  for  appellee.  On  the  other 
hand.  If  Interrogatory  S9  and  Its  answer  are 
to  be  considered,  the  general  verdict  oan- 
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not  atsnd,  for  the  standard  for  appellee's 
con<luct  was  one  of  ordinary  care,  and  the 
failure  to  exercise  It  waa  contributory  negli- 
gence. The  distinction  between  "ultlmnte 
facts'*  and  "mere  conclusions"  is  an  Interest- 
ing on^  as  Is  evidenced  by  the  following 
extract:  "It  sometimes  bapirans  that  facts 
are  so  close  to  the  Une  dividing  inferential 
facts  from  evidentiary  facts  that  the  only 
safe  plan  fs  to  put  them  In  the  special  v«s 
diet,  where  they  can  do  no  harm  If  they 
should  tarn  out,  In  the  opinion  of  the  court, 
to  be  evidentiary  facts,  and  where  their  ab- 
sence might  be  fatal  if  tiiey  should  turn  out 
to  be  inferential  facts."  L.,  N.  A.  &  a  Ry. 
Ck>.  V.  Milter.  141  Ind.  550,  37  K.  B.  848.  The 
mle  by  which  the  effect  of  the  answer  to  in- 
terrogatory 88  most  be  determined  Is  stated 
as  follows:  '*First  and  foremost  the  Jury 
must  find  tbe  ultimate  facts.  If  these  are 
SBCh  that  only  one  Inference  may  be  drawn 
from  them,  viz.,  negligence  or  no  negligence, 
the  iury  need  not  And  the  inferential  fact 
also,  and  the  court  will  determine  as  a  mat* 
ter  of  law,  from  such  facta  fonnd,  whether 
there  was  or  was  not  negligence.  If,  how- 
ever, the  taltimate  facto  are  such  that  reason- 
able men  of  equal  Intelligence  may  honestly 
and  rationally  differ  as  to  the  Inferences  and 
c<mcluBlons  to  be  drawn  from  such  facts,  it 
is  for  the  jury  to  determine  the  inferences 
also;  and  in  such  cases  these  must  be  stat- 
ed in  the  verdict"  C,  C,  O.  &  St  L.  By.  Co. 
V.  Hadley,  12  Ind.  App.  519,  40  N.  B.  760; 
Railway  v.  Hoffbauer,  23  Ind.  App.  622,  66  N. 
B.  54;  Keller  v.  GasUll,  20  Ind.  App.  BOZ, 
50  M.  E.  868;  Keller  v.  Gaskill,  9  Ind.  App. 
670.  86  N.  B:  803;  C,  C,  C.  &  St.  L.  R.  R. 
T.  Dngan,  18  Ind.  App.  440.  48  N.  B.  238; 
Board  of  Com.  v.  Bonebrafce,  146  Ind.  319, 
45  N.  B.  470;  Smith  v.  Wabash  R.  B.,  141 
Ind.  92,  40  I^.  E.  270;  li..  N.  A.  ft  C.  R.  B. 
V.  Bfiller,  supra;  O.,  I.,  St  L.  &  O.  R.  B.  v. 
Orames.  186  Ind.  89,  34  N.  B.  714;  Ind.  Pipe 
Une  Ca  v.  Nensbaum,  21  Ind.  App.  369,  52 
N.  B.  471.  The  facts  are  fully  stated.  They 
leave  the  conclusion  uncertain.  It  was  there- 
fore the  province  of  the  jury  to  settle  the 
question.  The  answer  to  the  Tblrty-Nlntb 
lutem^atory  settles  it  adversely  to  the  ap- 
pellee. The  conflict  between  the  general  ver 
diet  and  the  answers  is  Irreconcllablp  upon 
this  one  vital  proposition. 

lodgment  reversed.  Cause  remanded,  with 
instructions  to  sustain  motion  by  appellant 
for  Judgment  notwithstanding  the  general 
verdict 

(»  Ind.  App.  163) 

In  re  OBIFFIM.  i- 

(Appellate  Court  of  Indiana,  Division  No.  1. 
Dee.  10,  1908.) 

ATTORNBTS-DISBARHSNT  PR0CEBDIN08— 
CHANOB  OF  VBNUB-RIQHT  TO. 

1.  UDder  Burns'  Rev.  St  1901,  f  988,  provld- 
\ag  that  in  proceedings  to  disbar  an  attornev 
"pleadiiiKB  may  be  filed  and  trial  had  as  in  oth- 
er cases,^'  the  accused  io  disbarmeut  proceed- 


ings is  entitled  to  a  change  of  venne  from  the 
county  and  from  the  judge  on  proper  appUeV 

tion,  as  in  civil  actions. 

Appeal  from  Circuit  Court,  Hamilton  Coun- 
ty; J.  F.  Neal,  Judge. 

Proceedings  for  the  disbarment  of  Samuel 
W.  Griffin  from  the  practice  of  law.  From 
a  Judgment  of  disbarment  defendant  appeals. 
Reveraed. 

Shirts  ft  Fextig,  for  aj^ellant  Theo.  P. 
Davis  and  Ralph  K.  Kan%  for  appellee. 

HBNLEY,  C.  J.  Tbls  was  a  j^oceedlng 
commenced  by  certain  attorneya  appointed  by 
the  Judge  of  the  Hamilton  circuit  court  to 
disbar  appellant  from  the  practloe  of  law. 
The  proceeding  was  conunenoBd  under  sec- 
tion 98S,  Bums*  Ber.  St  iSO^  which  is  as 
follows:  *The  proceedings  to  remove  or 
suspend  aa  attorney  may  be  commenced  by 
the  direction  of  the  court  or  on  motion  of  an 
IndlviduaL  In  the  former  case  the  court 
must  direct  some  attorney  to  draw  up  and 
prosecute  the  accusation;  in  the  lattw  case 
It  may  be  drawn  up  by  any  person  and  sworn 
to  by  the  person  making  It  Such  accusation 
may  be  filed  In  any  court  In  which  tbe  attor- 
ney practices;  end  after  five  days'  notice  of 
the  filing,  the  attorney  shall  be  bound  to  ap- 
pear and  plead  to  the  same  or  suffer  Judg- 
ment by  default  If  be  appear  pleadings 
may  be  filed  and  trial  had  as  In  other  cases.** 
The  accusation.  In  this  case,  consisted  of  18 
speciflcattons.  A  demurrer  vras  sustained  to 
the  first  and  second;  the  tenth  and  fourteenth 
were  dismissed  by  the  accusers  at  the  trial: 
and  the  eighth,  ninth,  eleventh,  twelfth,  thir- 
teenth, and  fifteenth  specifications  were  dis- 
missed on  appellanlfs  motion.  The  case  waa 
tried  upon  the  fourth,  fifth,  sixth,  seventh, 
sixteenth,  seveoteentb.  and  eighteenth  speci- 
fications of  charges,  upon  issues  made  by  an 
answer  of  general  denial,  and  an  answer  of 
former  adjudication  as  to  the  sixth,  seven- 
teenth, and  eighteenth  specifications.  The 
cause  was  submitted  to  trial  by  tbe  court 
and  Jury,  who  found  the  appellant  guilty  of 
all  the  charges  preferred;  whereupon  the 
court  rendered  a  Judgment  on  the  verdict 
that  "appellant  be  disbarred  from  the  practice 
of  law,  now  and  henceforth.  In  the  state  of 
Indiana." 

One  of  tbe  qieclflcations  of  appellant's  as- 
irigDment  of  erron  In  this  court  is  that  tbe 
trial  court  erred  In  overruling  his  motion  for 
a  new  trial,  "^^wo  of  the  causes  stated  In  ap- 
pellant's motion  for  a  new  trial  are  that  the 
trial  court  erred  in  overruling  appellant's 
motion  for  change  of  venue  from  the  county 
and  his  motion  for  a  change  of  venne  from 
the  Judge.  Bach  of  these  motions  should 
have  been  sustained,  and  we  think  It  matters 
not  In  arriving  at  this  conclusion  whether 
we  regard  tbls  proceeding  as  a  dvll  action  or 
as  a  special  proceeding.  Regarding  It  as  a 
special  proceeding,  appellant  would  have  all 
tbe  rights  granted  in  civil  actions,  unless  and 
except  the  statute  providing  for  this  action 


■R^earing  denied.    Transfer  to  Supreme  Cmtrt  dented. 
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specially  other^rise  provided.  Weakley  t. 
Wolf.  14S  Ind.  220,  47  N.  "R.  470.  In  tbe  case 
cited  the  court  said:  "But  it  Is  said  that  this 
Is  a  special  proceeding,  And  not  a  civil  action, 
and  that  the  statute  under  which  the  pro- 
ceeding 1b  brought  does  not  provide  for 
change  of  venue.  In  tbe  early  decisions  there 
seems  to  bave  been  a  disposition  to  refuse 
changes  of  venue  in  all  special  proceedings 
where  the  special  statute  giving  the  right 
of  action  did  not  provide  for  sncb  change; 
bnt  onr  later  decisions  have  extended  the 
general  prorlslons  of  the  Oode  to  such  special 
procaedlngB,  In  so  far  as  the  particular  stat- 
utes have  not  provided  a  different  or  Incon- 
sistent procedure  of  their  own."  In  conso- 
nance with  this  rule  the  Supreme  Court  have 
held  that  changes  of  venue  should  be  granted 
In  appUcatlonB  for  liquor  licenses,  In  bastardy 
^oceedlngs.  In  claims  against  decedents*  es- 
tates; in  actions  to  determine  the  question  of 
suretyship,  proceedlnffs  supplementary  to  et- 
ecutlon,  drainage  proceedings,  and  to  estab- 
lish guardtanshlpa.  Berry  v.  Berry,  147  ind. 
176,  46  N.  E.  470:  Bass  t.  EUlott,  106  Ind. 
517,  6  N.  B.  668;  Evans  v.  Evans*  109  Ind. 
204,  5  N.  B.  24,  768;  Burkett  T.  Bowen.  104 
Ind.  Ifi4.  S  N.  B.  768;  Wllllama  t.  Fleenor, 
77  Ind.  86;  Lester  r.  Lester,  70  IndL  201; 
Saint  T.  State.  68  Ind.  148;  State  Ylerllng. 
S8  Ind.  09. 

It  will  be  obs^ed  that  tbe  statute  under 
wbleb  this  proceeding  Is  prosecuted  provides 
tbat  "pleadbigs  may  be  filed  and  trial  bad  as 
in  otber  cases,"  and  it  bas  been  held  tliat  tbe 
attorney  against  whom  the  charges  are  pre- 
feired  ia  entitled  to  a  trial  by  Jury.  RelUy  t. 
Gavanangta,  83  Ind.  214.  And  In  every  case 
wbere  persons  are  entitled  to  a  trial  It  Is  cer- 
tainly tbe  intention  of  tbe  law  tbat  tbe  trial 
shall  be  fair  and  If  before  a  judge  tbat  he 
aboQld  be  nnj^udlced,  and  if  by  a  inrj  tbat 
the  jury  should  be  fair,  unprejudiced,  and 
Impartial.  In  tbe  case  of  Evans  r,  Evan% 
106  Ind.  204,  S  N.  E.  24,  76S,  the  court  said: 
"C^ngea  of  venoe  are  provided  for  In  ordw 
that  parties  may  have  fair  and  Impartial  tri- 
als, and  bene*  tbe  provisions  for  a  chaise  of 
renue  from  tbe  connty  where  one  of  the  par- 
tlea  may  bare  an  undue  influence  over  tbe 
dtlxene^  or  wbere  an  odium  may  be  attached 
to  one  of  tbe  parties,  or  to  bis  cause  of  action 
or  defense,  cm  account  of  local  prejudices. 
Tbe  parties  to  a  litigated  case  are  entitled  to 
a  trial  In  a  forum  whoe  the  scales  of  Justice 
may  balance  evenly,  unaffected  by  tbe  influ- 
ence of  ^thOT  psr^  or  tbe  odinm  tbat  may 
reeolt  from  local  prejudice." 

It  cannot  be  said  tbat  appellant  was  not  a 
party  to  a  litigated  cas&  The  case  of  Slem- 
mer  Wright;  46  Iowa,  705,  Is  very  much 
In  point.  In  that  case  tbe  defendant  was  an 
attorney  practicing  In  the  courts  of  tbe  state 
of  Iowa,  and  a  proceeding  was  brought 
SKBlnat  blm  nnder  a  statute  of  tbat  state  for 
the  purpose  of  dlshnrrlng  bim.  There  was  a 
trial,  and  a  Jt^Lgmcnt  disbarring  him.  Tbe 
trial  court  bad  refused  to  grant  the  defendant 
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a  change  of  venue  from  the  county,  and  this 
question  was  prcsonted  by  the  appeal  to  the 
Supreme  Court.  The  court  said:  "The  appli- 
cation was  In  all  respects  in  due  and  proper 
form,  as  required  in  civil  acti<ms.  The  appli- 
cation was  overruled.  This  ruling  constitutes 
error."  And  in  State  v.  Clarke,  46  Iowa,  155, 
It  was  held  "that  a  proceeding  upon  charges 
preferred  by  a  private  prosecutor  to  disbar 
an  attorney  is  a  special  proceeding,  wherein 
a  change  of  venue,  on  account  of  prejudice 
of  tbe  Judge,  may  be  granted  upon  tbe  same 
conditions  and  upon  compliance  with  the 
same  rules  as  in  ordinary  dvil  actloua" 
P^ton's  A{>peal,  12  Kao.  308,  was  an  action 
brought  for  the  purpose  of  disbarring  an  at- 
torney. The  Supreme  Court  of  tbat  state  re- 
vived the  Judgment  of  the  trial  court  toe  tbe 
reason  that  tbe  trial  court  had  overruled  a 
proper  appUcation  made  by  the  defendant 
for  a  cliani^  of  renve  from  the  Judge.  We 
think  it  unnecessary  to  further  discuss  this 
question.  The  same  statement  might  be 
made  by  us  as  was  made  by  tbe  Supreme 
Court  in  Evans  v.  Evans,  supra,  wbere  that 
court  said,  speaking  of  an  action  for  divorce: 
"It  can  hardly  be  supposed  tbat  the  Legisla- 
ture intended  such  cases,  fraught  with  such 
consequences,  and  in  wfalcb  the  public  have 
an  interest  aside  from  the  parties,  should 
be  tried  In  a  less  impartial  form  tb&n  ordi- 
nary civil  actions."  Tbe  trial  court  erred  in 
refuting  to  change  the  venne  from  the  coun- 
ty, and  In  refusing  to  change  tbe  venue  ftom 
the  Judge,  on  proper  application  made  there* 
for. 

Tbe  Jndgment  Is  reversed,  with  directions 
to  the  trial  court  to  sustain  appellant's  mo- 
tion for  a  new  trial,  and  for  further  proceed- 
ings not  ia  conflict  with  this  opinion. 


m  lad.  App.  38) 
McCOT  et  nx.  t.  HcCOT  et  aL 

(Appellate  Court  of  Indiana,  Division  No^  L 

Dec.  e,  looa.) 

STATTJTBI  OF  FRAUDS-ORAL  CONTRACT  FOR 
SALB  OF  XiANI>— BNFORCSHBNT  OF  VEN- 
DOR'S UBN— PLEADING— PRESUMPTION  AS  TO 
ORAL  CONTRACT- ACCEPTANCE  OF  CONVEY- 
ANCE—EXECUTION  OF  MORTOAOE-AOTIOH 
TO  CANCEL  CONTRACT  OF  SALB— INCONSIST- 
ENT RBHBDIES— RIGHT  OF  THIRD  PERSON 
TO  ENFORCE  CONTRACT^NOTJCB  OF  ACCEPT. 
ANCB. 

1.  Where  no  written  contract  tw  a  sale  of 
land  Is  pleaded,  the  presamption  is  tbat  tha 
contract  was  oral. 

2.  Boras'  Rer.  St.  1901.  {  6629,  prohibiting 
the  enforcement  of  parol  contracts  for  the  sale 
of  land,  does  not  prevent  an  action  to  enforce  a 
vendor^s  lien  on  fand  conveyed  pursuant  to  an 
oral  contract  to  exchange. 

8.  Executing  a  mcwtgege  on  land  conveyed  to 
a  grantee  constitutes  a  sufficient  acceptance  by 
him  of  the  conveyance. 

4.  A  vendor  is  not  precluded  from  mntntain- 
Ing  an  action  to  enforce  a  lien  for  the  pur- 
chase money  because  he  previously  prosecuted 
an  unsuccessfal  suit  to  avoid  the  sale,  on  the 
ground  that  the  delivery  of  the  deed  was  pro^ 

f  L  See  Frauds  Statute  ot,  iti.  U,  Out,  Dl*.  U 
854,  156,  371. 
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cured  from  a  depositary  by  the  fraud  of  the 
vendee. 

5.  One  who  is  a  beneflciarr  ander,  though  not 
a  party  to,  a  contract,  may  maintam  an  action 
on  the  agreement  without  notice  of  acceptance 
or  demand  other  than  tiie  commencement  of 
the  action. 

6.  One  who  la  a  beneficiary  nnder,  though  not 
a  party  to,  a  contract,  may  enforce  it,  though 
no  consideration  moves  from  him  to  the  original 
contracting  parties  or  either  of  them. 

Appeal  from  Circuit  Court.  Decatur  Coun- 
ty; Francis  T.  Hord,  Judj[e. 

Action  by  Jemes  F.  McCoy  against  Curtis 
McCoy  and  wife  and  Arabella  McCoy.  From 
a  Judgment  for  plaintiff  and  Arabella  McCoy, 
Ourtls  McCoy  and  wife  appeal.  iLffirmed. 

Ewlng  &  Ewtng,  for  ft[veUants.  Cortez 
£^E7iQg  and  John  F.  Goddard,  for  appellees. 

WILEY,  P.  J.  Appellee  James  T.  McCoy 
was  plaintiff  below,  and  appellants  Curtis  and 
Carrie  McCoy  and  appellee  Arabella  McCoy 
were  defendants.  Appellee's  complaint  was 
originally  in  ten  paragraphs,  the  seventh, 
eighth,  ninth,  and  tenth  of  which  were  dis- 
missed. A  demurrer  to  each  of  the  others 
wad  overmled.  Curtis  McCoy  answered  In 
nine  paragraphs,  all  of  which  were  dismissed 
but  the  second  and  fourth.  Appellee  Ara- 
bella McCoy  filed  a  cross-complaint,  to  which 
a  demurrer  was  overmled.  Appellants'  first 
and  second  paragraphi  of  answer  were  held 
bad  on  demurrer.  Trial  by  the  court,  and  a 
general  finding  for  appellee  James  T.  on  his 
complaint  &nd  for  the  appellee  Arabella  on 
her  cross-complaint  All  of  the  rulings  on 
the  pleading  which  were  unfavorable  to  ap- 
pellants are  assigned  as  errors. 

Gurtlfl  and  Arabella  McCoy  are  son  and 
daughter  of  James  T.,  and  Carrie  McCoy  U 
the  wife  of  Curtis.  Appellee  James  T.  con- 
tends that  the  record  affirmatively  shows  that 
the  finding  and  decree  are  based  on  the  fourth 
and  fifth  paragraphs  of  the  complaint,  and 
hence  the  ruling  on  the  demurrer  to  the 
other  paragraphs  Is  not  available,  even 
though  they  might  not  be  good  as  against  a 
demurrer  for  want  of  facts.  We  cannot  con- 
cur in  this  contention.  The  aereral  para- 
grapha  of  complaint  are  substantially  the 
same,  and  It  does  not  affirmatively  appear 
from  the  record  upon  which  particular  para- 
gralih  or  paragraphs  the  court  based  Its  find- 
ing. We  think  It  Is  ^per  for  na  to  say,  In 
view  of  the  prolixity  of  the  complaint  before 
us,  that  'there  is  no  defensible  reason  or  ex- 
cuse for  Incumbering  a  record  by  so  many 
paragraphs  of  complaint,  when  every  fact  re- 
lied upon  and  pleaded  might  properly  have 
been  grouped  In  one,  and  at  most  two,  para- 
graphs. Such  practice  Is  not  to  be  commend- 
ed, and  Is  not  productive  of  healthful  results. 

In  the  first  paragraph  of  complaint  It  Is 
alleged  that  on  December  12,  1890,  appellee 
James  T.  McCoy  was  tbe  owner  In  fee  simple 
of  a  certain  described  tract  of  land,  consist- 
ing of  239«Vioo  acres;  that  on  that  day  he 
sold  and  conveyed,  by  warranty  deed,  tbe 


same  to  appellant  Curtis  McCoy  for  the 
agreed  price  of  $12,000  upon  thie  following 
terms,  viz.,  J2,000  cash,  $1,000  to  be  paid  by 
appellant  Curtis  to  appellee  Arabella  McCoy. 
'$2,000  as  an  advancement  by  James  T.  to 
Curtis,  and  the  conveying  by  Curtis  to  James 
T.  of  certain  described  real  estate  of  the 
agreed  value  of  $7,000,  which  said  real  es- 
tate was  to  be  conveyed  free  and  unincom- 
bered;  that  at  tbe  time  the  said  Curtis  agreed 
and  promised  to  pay  and  satisfy  a  certain 
mortgage  for  $2,000  on  part,  of  the  real  es- 
tate he  was  to  convey  to  his  father;  that  be 
tendered  to  James  T.  deeds  of  conv^ance 
for  said  real  estate  purporting  to  convey  the 
same  free  and  unincumbered,  which  appellee 
James  T.  refused  to  accept  until  tbe  said 
mortgage  lien  should  be  discharged;  ^t  tbe 
said  Curtis  refused  to  pay  and  satisfy  said 
mortgage,  and  still  refuses;  that  said  real 
estate  has  since  been  sold  on  a  decree  of 
foreclosure  of  said  mortgage,  and  said  Curtis 
has  failed  to  pay  the  balance  of  $7,000  of 
the  purchase  price  of  the  real  estate -convey- 
ed to  bim,  and  that  the  same  la  due;  that, 
after  the  acceptance  of  the  conveyance  to  him 
by  appellee  James  T.,  the  said  Curtis,  on 
March  6,  1899,  conveyed  and  mortgaged  said 
real  estate  to  his  wife  and  co-appellant  Car- 
rie McCoy  for  the  alleged  sum  of  $7,380,  due 
three  months  from  date;  that  when  said 
mortgage  was  executed  to  her  the  said  Car- 
rie had  full  knowledge  that  her  co-appeIlan.t 
Gnrtia  bad  fftlled  and  refused  to  pay  appellees 
James  T.  and  Arabella  tbe  ^000  and  $1,000. 
respectively,  wbl(^  he  agreed  to  pay  as  a 
part  of  tbe'pnrcbase  price  for  tiie  real  estate 
conveyed  to  blm,  and  that  he  bad  failed  and 
refused  to  pay  and  dlachan^e  the  Incnm- 
biance  upon  the  real  estate  which  he  agreed 
to  convey  to  his  father,  and  also  knew  that 
tbe  latter  would  not  acc^  a  conveyance 
thereof  until  said  Incumbrance  vtaa  dischar- 
ged. It  Is  also  averred  that  appellant  Cnrtla 
has  no  other  property  subject  to  execution. 
The  prayer  of  this  paragraph  Is  that  appellee 
have  judgment  for  $10,000;  that  a  vendoE^s 
lien  for  the  same  be  declared;  that  said  lien 
be  declared  superior  to  the  mortgage  of  ap- 
pellant Carrie;  and  that  It  be  foreclosed 
against  the  real  estate  conveyed  by  James  T. 
to  Curtis.  The  second  paragraph  is  so  simi- 
lar to  the  first  that  we  do  not  discover  any 
material  difference  between  them,  and  ft  Is 
useless  to  restate  its  averments.  The  third 
paragraph  contains  all  tbe  essential  aver* 
ments  of  the  first,  and  some  additional  aver- 
ments as  to  that  part  of  tlM  contract  by 
which  Curtis  was  to  pay,  as  a  part  of  the 
purchase  money,  $1,000  to  his  sister.  These 
additional  averments  are  not  essential  In  de- 
termining the  sufficiency  of  this  paragraph 
of  complaint  As  to  the  fourth,  fifth,  and 
sixth  paragraphs  the  moat  careful  scrutiny 
baa  failed  to  disclose  any  substantial  differ- 
ence between  them  and  the  first  Counsel 
have  not  pointed  out  any  dUference,  and  In 
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tbtir  brief,  and  also  In  oral  argument,  tbey 
bftTe  urged  the  same  objections  to  all.  The 
scope  and  tenor  of  eacb  paragraph  of  the 
complaiat  la  to  obtain  a  decree  to  enforce  a 
vendor's  lien  for  unpaid  purchase  money. 
Tbe  facts  upon  which  appellee  bases  bis  right 
to  equitable  relief  are  fairly  well  pleaded, 
and  tbe  demurrer  questloiu  tbelr  sufficiency. 

Tbe  principal  objection  urged  to  tbe  com- 
plaint, and  we  tblnk  tbe  most  Important  one, 
la  that  It  affirmatlTely  appears  tluit  tbe  con- 
tract relied  upon  was  in  parol,  and.  as  It 
was  for  tbe  exchange  of  lands,  was  within 
tbe  statute  of  frauds,  and  for  that  reason  not 
enforceable.  The  statute  relied  upon  by  ap- 
pellant la  specific  terms  prohibits  tbe  en- 
forcement of  parol  contracts  for  tbe  sale  of 
real  esUte.    Bums'  Her.  St  1901,  |  6629. 
The  provisions  of  tbe  statute  apply  wltb  equal 
force  to  contracts  for  tbe  exchange  of  real 
estate.   Bradley  v.  Barter,  156  Ind.  499,  60 
N.  E.  139.   Appellant's  position  Is  therefore 
Impregnable,  unless,  from  the  facts  pleaded, 
we  can  say  the  contract  baa  been  taken  out 
of  tbe  statute  of  frauds;  for.  aa  no  written 
contract  la  pleaded,  the  preanmptlon  la  that 
It  iras  oraL   Langford  t.  Freeman,  60  Ind. 
46;  Qoodridi  t.  Johnson,  66  Ind.  258;  Car- 
lisle T.  Brennan,  67  Ind.  12.  Because  a  con- 
tract la,  in  the  first  Instance,  voidable  under 
the  statute  of  frauds,  it  doea  not  necessarily 
follow  Uiat  It  cannot  be  enfbreed,  for  some 
anbaeonent  act  of  tbe  partlea  may  vitalize  It 
and  take  it  wltboot  the  Inblbition  of  tbe 
statute.   TbVB  It  has  been  held  that  when 
lliat  part  of  tbe  contract  for  the  sale  of  lands 
whlcb  la  witbin  the  statute  la  executed  by 
Hw  vendor,  by  which  he  Testa  In  the  vendee 
title,  thus  securing  to  blm  that  for  vblch  be 
contracted  orally,  and  ttxe  deed  la  accepted 
by  tarn,  he  la  bound  for  the  purchase  money, 
for  tbe  promise  to  pay  tiie  purchase  price  Is 
not  within  the  statute.   Stephenson  r.  Ar- 
nold, 8^  Ind.  ^0*,  Arnold  r.  Stephenson,  79 
tnd.  126;  Day  t.  Wilson,  S3  Ind.  463,  43  Am. 
Rep.  78;  Sands  t.  Thompson,  48  Ind.  18,  22; 
Huston  T.  Stewart,  64  Ind.  S88,  395;  Schler- 
maa  v.  Beckett,  88  Ind.  52.  This  is  not  an 
action  tor  spedfle  pofonnance,  but  to  eft- 
force  a  rendor'a  lien  for  purchase  money 
wbere  the  vendor  has  in  fact  parted  wltb  his 
title,  -^bldi  he 'agreed  orally  to  conv^. 

Counsel  for  appellant  do  not  seriously  con*- 
trorert  the  announced  rule  tiiat  part  per- 
tormance  may  be  sufficient  to  avoid  the  stat- 
ute of  frauds,  but  seek  to  parry  tta  force  and 
effect  by  asserting  that  the  complaint  does 
not  abow  sort  performance,  In  that  It  does 
not  abow  an  acceptance  of  the  deed  from 
fatbOT  to  son.  It  Is  urged  tbat  the  mere 
sTerment  that  be  accepted  tbe  deed  Is  a  con- 
clusion of  law,  and  not  the  statement  of  a 
anbstanttve  fact.  Without  stopping  to  con- 
■Ider  tblB  assumption,  we  are  clear  tbat  there 
la  another  averment  In  each  paragraph 
which  conduslTely  shows  an  acceptance.  It 
la  aTerred  tbat  after  tbe  execution  of  the 


deed  from  James  T.  to  Curtis  tbe  latter  exe* 
cuted  to  bis  wife  a  mortgage  for  97.350  upon 
tbe  real  estate  so  conveyed  to  blm.  This 
fact,  like  all  other  facts  well  pleaded,  is  ad- 
mitted by  the  demurrer,  and,  regardless  of 
the  averment  of  acceptance,  it  clearly  sp 
pears  that  he  did  In  fact  accept  the  convey* 
ance  so  made. 

Appellants  are  presumed  to  have  known 
tbe  law,  and  must  have  known  that  a  mort* 
gage  executed  by  Curtis  to  bis  wife,  In  the 
absence  of  title  in  him,  would  have  been 
worthless,  and  hence  without  benefit  to  her. 
By  this  mortgage  tbey  iMtta  treated  the  real 
estate  as  vested  In  blm,  and  they  cannot  now 
successfully  assert  nonacceptanoe  of  the  con- 
veyance. To  declatto  a  contrary  rule  would 
open  the  door  for  the  perpetratliHi  of  unwar- 
rantable frauds.  Courts  axe  not  organlaed 
and  maintained  to  lay  down  rules  of  law  un- 
der and  by  which  designing  persona  may  per^ 
petrate  frauds  upon  thdr  netghbota  or  those 
with  whom  they  deal,  but*  on  tbe  contrary, 
one  of  tbe  lilghwt  duties  of  courts,  and 
especially  couita  of  equity,  la  and 'should  be 
to  sacredly  guard  and  protect  against  fraud, 
and  in  case  of  fraud  to  secure  to  tbe  injured 
party  bis  legal  and  equitable  rights.  The 
maxim  that  for  every  wrong  there  is  a 
remedy  abould  not  be  loat  sight  of  in  tbe 
administration  ct  tbe  law  and  tbe  applica- 
tion of  tile  principles  of  equity. 

Under  tfie  averments  of  the  complaint,  tlw 
appellee  Jamea  T.  McCoy  parted  with  valn- 
abls  property,  and  therefore  lost  a  subston- 
tlal  right,  tor  he  baa  not  lecdved  any  con- 
sideration m  thing  of  value  In  return.  1^ 
this  extent  be  has  suffered  a  wrong,  and  by 
tbe  terma  of  hla  complaint  bto  only  remedy 
ia  that  which  be  liere  se^  to  enforce,  via., 
a  vendor's  lien.  It  he  baa  brought  himself 
within  the  rules  of  pleading— for  tbe  suffi- 
ciency of  bis  complatot  la  now  the  only 
question  we  are  eonsiderlng^tfaen  tbe  court 
■woxM  be  remiss  of  its  duty  if  it  did  not  en- 
force bis  remedy.  It  would  be  a  travesty 
upon  tbe  law  to  declare  ^hat  if  John  Doe 
and  Blchard  Boe  would  agree  wally  to  ex- 
change landa,  and  tlie  latter  should  accept 
a  conveyance  from  the  fwmer  of  hla  lends, 
and  then  refuse  or  for  sonfe  reason  be  unable 
to  convey  to  Doe  the  latter's  landa,  tbe  In- 
jured party  should  lose  his  property,  and 
not  have  tbe  right  to  enforce  any  remedy 
againat  the  one  that  wronged  blm;  and  yet 
that  la  tbe  r&ry  doctrine  for  which  appel- 
lants are  contendb^.  We  cannot  adopt  such 
a  rule,  and  tbe  aotboritlea  will  not  warrant 
it  See  Shirk  Llngeman,  26  Ind.  App.  680. 
69  N.  B.  941.  Tbe  legislative  branch  of  the 
state  government  never  intended  that.  In 
passing  ttte  stetute  of  frauds.  It  should  be- 
come a  shield  for  tbe  perpetration  of  fraud, 
but  nther  an  tmpregnable- bulwark  against 
Ite  perpetration.  Caylor  v.  Boe,  99  tnd.  1. 

Other  objecttons  are  urged  to  the  com- 
plaint, but^  in  our  Judgment  th^  are  not 
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well  taken,  and  need  not  be  considered. 
There  was  no  error  In  ovaruHng  the  demur- 
rer. 

The  next  question  discussed  Is  the  ruling  of 
the  court  In  sustaining  tbe  demurrer  to  the 
second  paragraph  of  answer  to  the  com- 
plaint Tbe  material  averments  of  this  para- 
graph of  answer  are  that  after  the  execution 
of  the  contract  set  up  in  the  complahit,  and 
before  the  commencement  of  the  present  ac- 
tion, appellee  James  T.  McCoy  brought  and 
prosecuted  to  an  unsuccessful  termination 
an  action  In  the  Decatur  circuit  court  against 
appellee  Curtis  McCoy  to  cancel  and  annul 
the  contract  now  sued  on;  that  in  his  com- 
plaint in  that  action  he  set  up  tlie  same  con- 
tract he  now  seeks  to  enforce,  and  averred 
that  deeds  were  executed  from  Curtis  McOoy 
and  wife  to  James  T.  McCoy  for  the  two 
tracts  of  land  Curtis  was,-  under  tbe  contract, 
to  convey  to  him;  that  a  deed  was  execut- 
ed by  James  T.  to  Curtis  for  the  239«Vioo- 
acre  tract;  that  said  deeds  were  left  with 
one  Lambert  in  escrow,  upon  certain  condi- 
tions specified;  that  said  Lambert  violated 
said  conditions  by  delivering  the  deeds  to 
Curtis  McCoy,  and  that  they  were  procured 
by  the  fraud  of  Curtis;  that  no  title  passed 
by  said  deeds;  and  asked  that  said  deeds  bo 
canceled,  and  Curtis  be  compelled  to  convey, 
etc.  Upon  these  facts  the  prayer  of  tbe  an- 
swer was  that  James  T,  be  estopped  to  plead 
the  matters  set  up  In  his  complaint.  Appel- 
lant claims  that  this  paragraph  of  answer 
Is  good  upon  the  sole  ground  that  appellee 
James  T.  In  that  action  selected  his  remedy, 
and  by  reason  thereof  Is  estopped  from  pur- 
suing a  different  one. 

Tbe  controlling  question  that  arises  under 
this  paragraph  of  answer  Is  this:  Was  tbe 
election  of  the  remedy  first  chosen  by  appel- 
lee inconsistent  with  the  remedy  be  now 
seeks?  If  it  was,  then  he  would  be  estopped 
from  pursuing  the  latter.  If  an  action  to 
cancel  a  contract,  wherein  tbe  complaining 
party  fails.  Is  inconsistent  with  an  action  to 
enforce  his  rights  under  the  contract,  it 
would  create  an  estoppel  We  are  unable  to 
see  any  inconsistency  bcLween  them.  The 
action  for  cancellation  in  this  Instance  was 
based  upon  fraud.  By  the  decree  of  the 
court  that  issue  was  determined  adversely  to 
appellee,  and  left  the  contract  in  force  as  the 
parties  made  it. 

A  party  who  imagines  he  has  two  or  more 
remedies,  or  who  misconceives  bis  rights,  is 
not  to  be  deprived  of  all  remedy  because  he 
first  tries  a  wrong  one,  which  is  not  Incon- 
sistent with  his  true  and  effectual  remedy, 
which  he  should  have  pursued  in  the  first  In- 
stance. Bunch  V.  Grave  et  al..  Ill  Ind.  351, 
12  N.  E.  514;  Lee  v.  Templeton,  73  Ind.  315; 
Kelsey  v.  Murphy,  26  Pa.  78.  83;  Morris  v. 
Rexford,  18  N.  T.  552.  Election  of  remedies 
is  the  act  of  choosing  between  tbe  different 
modes  of  procedure  and  relief  allowed  by 
'      QQ  tbe  same  state  of  f  acti^  which  modes 


may  be  termed  coexisting  remedies.  7 
Encycl.  of  PL  &  Pr.  p.  361.  The  result  of  ap- 
pellee's first  action  left  him  where  he  was 
in  the  first  Instance,  and  his  present  action 
to  enforce  his  only  remedy  Is  not  Inconsist- 
ent therewith.  The  answer  was  Insufficient 
to  stand  against  the  attack  of  a  demurrer. 

The  Butfidency  of  the  cross-complaint  of 
appellee  Arahellb  McCoy  Is  brought  In  re- 
view by  tbe  overruling  of  the  demurrer  to 
it  In  tbe  cross-complafnt  she  sets  up  the 
facts  stated  in  the  complaint  by  which  it  la 
averred  that  under  the  contract  between  her 
father  and  brother,  for  exchange  of  lands, 
tbe  latter,  as  a  part  of  the  consideration, 
agreed  and  promised  to  pay  her  $1,000.  With 
the  cross-complaint  a  copy  of  the  deed  from 
James  T.  to  Curtis  Is  filed  as  an  exhibit 
That  deed  contains  this  provision:  "As  a 
part  of  the  consideration  for  tbe  above-de- 
scribed real  estate  the  grantee  Is  to  pay  Belle 
McCoy,  daughter  of  Grantor,  the  sum  of 
$1,000."  The  objection  urged  to  the  croas- 
complalnt  Is  that  it  does  not  show  any  elec- 
tion of  tbe  croBB-complalnant  to  claim  the 
benefit  of  thecontract  or  that  she  notified  the 
parties  that  she  had  elected  or  would  claim 
any  benefits  under  it  The  purpose  and  le- 
gal effect  of  that  part  of  tbe  contract  be- 
tween the  contracting  parties  was  to  bestow 
a  benefit  upon  a  third  person.  There  was  a 
valid  and  sufficient  consideration  moving 
from  the  grantee  in  the  deed  to  support  his 
promise  to  pay  his  sister  $1,000.  In  such 
case  the  promisee  may  maintal;i  an  action  on 
the  promise  without  notice  of  acceptance  or 
demand,  and  the  commencement  of  an  action 
to  enforce  tbe  promise  Is  both  an  acceptance 
and  demand.  Rodenbarger  v.  Bramblett  78 
Ind.  213-216;  Copeland  v.  Summera,  138  Ind. 
219-223,  85  N.  E.  514,  37  N.  E.  971;  Risk 
V.  Hoffman,  69  Ind.  137-139.  It  was  not  nec- 
essary, as  contended  by  counsel  for  appel- 
lants, that  the  cross-complaint  should  aver 
that  some  consideration  moved  from  tbe 
promisee  to  the  original  contracting  parties 
or  one  of  them.  Waterman  v.  Morgan,  114 
lud.  237,  16  N.  B.  590;  Harrison  v.  Wright, 
100  Ind.  515,  533,  58  Am.  Rep.  805;  Roden- 
barger T.  Bramblett,  78  Ind.  213.  We  find 
no  error  in  overruling  the  demurrer  to  the 
cross-complaint 

The  remaining  question  for  conslderatioa 
is  the  sufficiency  of  the  second  paragraph  of 
answer  to  the  cross-complaint  Tbe  sub- 
stance of  the  answer  is  that  the  crosa-com- 
plalnant  never  served  notice  on  the  parties, 
and  tbat  in  the  action  between  them  to  can- 
cel the  contract  she  aided  and  abetted  her 
father;  that  she  did  not  thereafter  elect  by 
notice  or  otherwise,  tbat  she  would  claim 
any  rights  thereunder,  and  by  reason  of 
which  she  waived  her  rights.  What  we  haTo 
said  in  discussing  the  sufficiency  of  the  cross- 
complaint  Is  applicable  here,  and  tbe  demiup> 
rer  was  properly  sustained. 

Judgment  affirmed. 
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CINCINNATI  &  H.  SPRING  00.  t.  BROWN. 

(Apellate  Conrt  of  lodiBoa,  Divliton  No.  1* 

Dec  11.  1903.) 

MOUGBNCB— DANGEROUS  PRBMISaS-aON- 
TRIBUTORY  NEaLIQBNCZ. 

1.  Whether  bo  owoer  of  laad  who  knowingly 
mfFered  bis  barb«d-wire  fence  on  the  boundary 
thereof.-iD  a  populous  district,  to  go  to  ruin  and 
become  dangerous  to  the  children  playing  in  jhe 
Tlcinity  thereof,  witbont  Miring  any  useful  pur^ 
pose,  and  who  knew  that  children  were  accoa- 
tomed  to  play  on  Its  land  and  the  adjoining  land 
in  the  Ticinity  of  the  fence,  was  guilty  of  ac- 
tionable negligence  to  a  child  coming  in  con- 
tact with  the  fence  while  playing  on  the  ad- 
Joioingr  land,  was  for  the  jury. 

2.  Whether  a  child'  who,  while  playing  with 
other  children,  ran  into  a  wire  fence  at  the 
boundary  of  a  third  person's  land,  the  existence 
of  which  she  did  not  know,  was  gailty  of  con- 
tribatory  negligence  precluding  a  recovery  for 
the  injariea  saatafned,  was  for  the  Jury. 

Appeal  from  Circuit  Court,  Lake  County; 
WllUa  C.  McMaban,  Jndge. 

Action  by  Beatrice  Brown,  by  Calvin 
Brown,  her  next  friend,  against  the  Cincin- 
nati &  Hammond  Spring  Compauy.  From  a 
judgment  for  plaintiff,  defendant  appeals, 
Afflrmed. 

Btfnjwn  Bros.,  for  appellanL  A.  F.  Knotta 
and  F.  M.  Conroy,  for  appellee. 

BLA.CK,  J.  .  The  appellee,  suing  by  her 
next  friend,  sought  and  recovered  a  Judg- 
ment against  the  appellant  for  a  personal  In- 
Jury  Buffered  by  her  through,  its  alleged  neg- 
ligence. The  appellant's  manufacturing  es- 
tablishment was  located  on  a  large  parcel  of 
ground  wbich  was  Immediately  north  of 
Michigan  avenue  and  immediately  east  of 
Oakley  avenue,  in  the  city  of  Hammond. 
There  was  no  sidewalk  along  the  eastern 
Bide  of  Oakley  avenue,  and  the  eastern  por- 
tion of  that  street  and  the  adjoining  western 
irartlon  of  the  grounds  of  the  appellant  were 
fmvered  with  a  thick  growth  of  trees  and 
bushes.  A  barbed-wire  fence  on  the  line  di- 
viding the  company's  grounds  from  Oakley 
avenue  ran  among  the  trees,  and  outside  of 
It  was  a  pathway,  winding  among  the  trees, 
on  Oakley  avenne.  The  fence  had  been  con- 
structed some  years  before  the  appellee's  in- 
Jur7.  It  had  never  been  repaired,  and  was 
broken  down  In  many  places,  leaving  large 
spaces  through  which  access  might  be  had  to 
the  appellant's  grove.  In  some  places  there 
were  still  a  nmnber  of  wires,  in  others  but 
few  wires,  In  some  places  one  wire,  and  In 
others  none.  In  the  condition  In  which  this 
fence  was  thus  suffered  to  be,  it  served  no 
useful  purpose  whatever  as  a  fence.  The 
tectory  was  in  one  of  the  most  thickly  pop- 
ulated portions  of  the  city,  a  place  of  about 
18,000  Inbabltants,  and  there  were  a  great 
many  children  living  In  the  neighborhood, 
who  were  accustomed  to  play  at  their  child- 
ish sports  In  the  grove  on  both  sides  of  the 
fence.  The  appellant,  through  its  servants, 
knew  of  the  dilapidated  condition  of  the 


fence,  and  knew  that  the  children  /Of  the 
neighborhood  were  accustomed  to  play  as 
above  mentioned.  The  appellee  was  a  girl 
about  12  years  old,  who  lived  on  Michigan 
avenue  some  short  distance  west  of  Oakley 
avenue.  She  was  playing  at  "hide  and  seek" 
with  a  number  of  her  playmates  of  like  age, 
or  younger,  on  Oakley  avenue.  With  some 
other  clilldren,  she  had  hidden  In  a  sand  hole 
there,  in  the  twilight,  between  sundown  and 
dark.  In  the  course  of  the  play,  and  as  a 
part  of  it,  she  and  the  other  children  ran  out 
of  the  sand  hole  in  different  directions.  She 
ran  toward  the  fence,  of  whose  existence  she 
did  not  know,  having  been  accustomed  to 
play  at  another  place.  She  ran  against  the 
barbed  wire,  and  was  severely  and  perma- 
nently injured.  The  foregoing  facts  were  in 
subBtaoce  alleged  In  the  complain^  and  prov- 
ed on  the  trial. 

It  Is  true,  as  contended  by  the  appellant, 
that  a  complaint  for  personal  Injury  through 
negligence  must  show  a  legal  duty  or  obliga- 
tion of  the  defendant  toward  tbe  person  In- 
jured, existing  at  the  time  and  place  of  the 
Injury  and  arising  out  of  some  relation  exist- 
ing then  and  there  between  them,  which  tbe 
defendant  failed  to  perform  or  fulBIl,  and 
that  the  injury  was  occasioned  by  such  fail- 
ure. Thiele  V.  McManas,  8  Ind.  App.  132.  2S 
N.  B.  327,  and  cases  there  cited.  It  is  also  a 
general  rule  of  law  that  the  owner  or  occu- 
pant of  premises  Is  not  under  any  legal  duty 
to  keep  them  free  or  safe  from  the  danger 
of  obstructions  for  persons  who  go  upon,  in- 
to, or  through  the  premises,  not  by  his  Invi- 
tation, express  or  implied,  but  for  their  own 
pleasure  or  convenience,  though  by  bis  ac-. 
quiescence  or  permission,  and  who,  therefore, 
are  mere  licensees,  enjoying  the  license  sub- 
ject to  the  attendant  risks.  Id. 

In  seeking  the  solution  of  such  a  case  as 
the  one  at  bar.  It  is  proper  to  keep  In  view 
the  rule  of  law  that  one  should  so  use  his 
own  as  not  to  Injure  another.  The  gratiQca- 
tlon  of  the.  natural  disposition  of  healthy 
children  to  engage  in  Innocent  sports,  such  as 
that  In  wbich  the  appellee  was  engaged  when 
injured,  cannot  be  regarded  as  a  fault;  and 
one  who  maintains  a  place  thus  Inviting  to 
such  persons  of  immature  minds,  and  has 
knowledge  that  they  are  accustomed  to  re- 
sort to  his  exposed  grove  so  situated,  and  tbe 
immediately  adjoining  grove,  for  the  Indul- 
gence of  their  natural  IncllQatlon  to  engage 
in  sports  to  wtiich  such  a  place  Is  peculiarly 
adapted,  cannot  be  said  to  have  no  duty,  with 
reference  to  his  property,  concerning  the  per- 
sonal safety  of  the  children  so  engaged.  As 
was  said  in  Bransom's  Adm'r  v.  Labrot,  81 
Ky.  G38,  60  Am.  Rep.  193:  "As  a  general 
rule,  the  owner  of  land  may  retain  to  him- 
self the  sole  and  exclusive  use  and  occu- 
pation of  It;  but  as  property  In  lands  de- 
pends upon  municipal  law  for  Its  recognition 
and  protection,  the  Individual  use  and  enjoy- 
ment of  It  are  subject  to  conditions  and  re- 
straints Imposed  for  the  public  good,  and 


Digitized  by 


Google 


198 


6»  NORTHEASTERN  REPORTER. 


(iDd. 


Crom  a  reasonable  and  humane  regard  for 
tbe  welfare  and  rlgbts  of  others.  Hence,  ac- 
cording to  the  maxim,  Sic  utere  too  ut  alien- 
um  non  laedas,  a  party  may  be  made  liable 
for  the  negligent  use  of  his  property  where- 
by the  person  or  property  of  another  has  been 
Injured.  It  is  held  that  a  party  is  guilty  of 
negligence  In  leaving  anything  In  a  place 
when  he  knows  It  to  be  extremely  probable 
that  some  other  person  will  unjustifiably  set 
It  In  motion  to  the  injury  of  a  third  person. 
1  Add.  Torts,  511.  And  said  a  learned  Judge: 
'It  appears  to  us  that  a  man  who  leaves  In  a 
public  place  along  which  persona,  and  among 
them  children,  have  to  pass,  a  dangerous  ma- 
chine which  may  be  fatal  to  any  one  who 
tnucbes  it,  without  any  precaution  against 
mischief,  is  not  only  guilty  of  negligence,  hut 
of 'negligence  of  a  very  reprehensible  char- 
acter, and  not  the  less  so  because  the  im- 
prudent and  unauthorized  act  of  another  may 
be  necessary  to  realize  the  mischief  to  which 
the  unlawful  act  or  negligence  of  the  defend- 
ant has  given  occasion.'  89  B.  Din.  339." 
See,  also,  Kansas  Central  R.  Co.  v.  Fitzslm- 
mons,  22  Kan.  686,  81  Am.  Rep.  203;  Bin- 
ford  T.  Johnston,  82  Ind.  426,  42  Am.  Rep. 
608.  The  liability  of  the  owner  of  the  prem- 
ises In  such  case  must  depend  upon  the  na- 
ture of  his  act  or  omission,  and  the  question 
as  to  the  probability  that  such  act  or  omis- 
sion would  occasion  the  injury  which  ensued. 
If,  under  the  circumstances,  the  probability 
of  ancb  injury  was  strong  enough  to  make  It 
the  duty  of  the  owner  of  the  premises  and 
maintainer  of  the  obstruction  which  caused 
the  Injury,  having  reasonable  regard  for  the 
safety  of  other  peraons,  to  remove  the  cause 
of  the  Injury,  the  owner  could  not  be  regard- 
ed as  free  from  actionable  negligence.  In 
determining  what  was  the  duty  of  the  owner, 
blB  knowledge  of  the  use  of  the  locality  as  a 
playground  by  the  cliildren  of  the  neighbor- 
hood, and  the  fact  that  the  remnants  of  the 
wire  fence  served  no  purpose  of  use  or  orna- 
ment, but  by  reason  of  the  sharp  barbs  up- 
on the  wire  were  dangerous  to  any  one  com- 
ing in  contact  therewith,  forcibly  and  with- 
out knowledge  of  their  presence,  were  facts 
to  be  considered  by  the  triors  for  the  purpose 
of  arriving  at  a  conclusion  as  to  the  reason- 
ableness or  prudence  of  making  such  a  use 
of  the  premises.  In  Peuso  v.  McCormicIc,  125 
Ind.  116,  25  N.  E.  156,  9  L.  R.  A.  318.  21  Am. 
St  Rep.  211,  It  was  said  to  be  a  well-recog- 
nized doctrine  that  persons  are  required  to 
use  greater  care  In  dealiug  with  children  of 
tender  years  than  with  older  persons  who 
have  reached  the  age  of  discretion,  and  that 
greater  care  Is  required  to  avoid  injury  to 
them,  even  when  they  are  trespassers. 

In  the  case  before  ns  the  appellee  was  not 
upon  the  premises  of  the  appellant  when  In- 
jured, though  but  for  the  barbed  wire  with 
which  she  came  in  contact  she  would  have 
entered  the  part  of  the  grove  which  consti- 
tuted a  portion  of  the  factory  grounds.  The 
A^ellant  Buffered  its  fence  to  go  to  niln, 


and  thus  maintained  on  the  border  of  Its 
grounds,  stretched  between  posts,  a  wire 
barbed  so  as  to  be  highly  dangerous  to  the 
children  playing  in  its  vicinity.  We  cannot 
but  conclude  that  It  was  proper  to  leave  to 
the  determination  of  the  Jury,  from  all  the 
facts  of  the  case,  both  the  question  as  to  the 
negligence  of  the  appellant,  and  the  ques- 
tion whether  the  appellee  proximately  con- 
tributed to  the  injury  by  ber  own  fault. 
Judgment  affirmed. 


(.^2  iQd.  App.  4S) 

NORTON-KBED  STONE  CO.  v.  STEELE. 

(Appellate  Court  of  Indiana,  IMvIsion  No.  2. 

Dec.  11,  1903.) 

KASTEB  AND  SERVANT— INJURY  TO  SERVANT 
— NEOLIQENCB  —  COMPLAINT  —  SUFFICISNCT 
—VERDICT  FOUNDED  ON  COMPLAINT  COH- 
TAININQ  DBFBCTIVB  PARAGRAPH. 

1.  The  complaint  in  an  actioit  for  Injorlea 
SQstftined  by  a  servant  by  reason  of  defective 
appliances  should  charge  that  the  use  at  such 
defective  appliance  was  dangerous,  and  that  the 
defects  were  known  to  the  master. 

2.  The  paragraph  of  a  complaint  In  an  ac- 
tion against  n  master  for  the  death  of  a  servant 
which  alleged  that  a  belt  was  defective,  and 
that  it  had  been  broken  twice  during  the  day 
of  the  accident,  and  prior  thereto  and  oo  days 
before  the  accident,  of  which  the  master  had 
full  knowledge,  and  of  which  Insnfflciency  and 
breaking  the  servant  bad  no  knowledge,  was 
defective  for  failing  to  aver  that  the  use  of  the 
defective  t>elt  was  dangerous,  or  its  use  negli- 
gent. 

8.  The  paragraph  of  a  complaint  in  an  action 
against  a  master  for  negligently  canslng  the 
death  of  a  servant  by  being  caught  by  a  belt, 
which  alleged  that  the  belt  was  defective  and 
Insufll'cient  for  the  pnipose  for  which  it  was 
nsed,  that  the  belt  bad  been  cut,  split,  and  bro- 
ken by  reason  of  defects  in  the  pulley  and  other 
machinery  over  which  it  passed,  that  the  pulley 
had  an  uneven  surface,  which  cut  and  wore  the 
belt  and  rendered  it  vreak,  of  which  defects  the 
master  had  full  knowledge  and  the  servant  no 
knowledge,  was  defective  for  failing  to  aver  that 
the  use  of  the  belt  was  dangerous,  or  its  use 
negliKent. 

4.  Where  it  is  claimed  that  the  verdict  1> 
founded  on  a  good  paragraph,  so  that  the  ruling 

of  the  court  in  overruling  demurrers  to  defect- 
ive paragraphs  is  harmless,  the  record  mast 
show  affirmatively  that  the  verdict  is  ezclnsive- 
ly  on  the  good  paragraph,  or  it  will  be  set  aside. 

5.  The  complaint  in  an  action  against  a  mas- 
ter for  negligently  causing  the  death  of  a  serv- 
ant, which  alleged  that  toe  master  neglij!|ently 
left  a  protrusion  from  a  pulley,  and  negligent- 
ly Qsed  the  defective  pnlley,  that  becanse  of 
the  protrusion  the  belt  was  caught  and  the 
servant  was  killed,  that  the  servant  was  acting 
in  obedience  to  orders,  that  the  servant  was  do- 
ing extrahazardous  work  by  order  of  the  mas- 
ter, and  that  the  master  knew  of  the  danger 
and  the  servaDt  did  not,  sufficiently  stated  ■ 
cause  of  action  against  the  master  at  common 
law. 

0.  The  (>i>mp1aint  was  also  sufficient  nnder  the 
employers'  liability  act  (Acts  IS&S.  p.  294,  c. 
130,  6  1).  making  corporations  li.ible  for  per- 
sonal injury  suffered  by  an  employ^  when  the 
Injury  is  suffered  by  reason  of  any  defect  in 
the  machinery,  when  such  defect  was  tbe  n- 
sult  of  negligence. 

f  L  8m  lUstar  and  Bwvu^  v<d.  U,  Cm.  Die  I 


Digitized  by 


Google 


NOBTON-BBBD  STONB  GO.  r.  STEELE. 


199 


Appeal  from  Glmdt  Court,  Orange  Coontyi 
Thoft.  B.  Buskirk,  Judgew 

Action  TSf  Datii  Steele,  administrator  of. 
Wilbur  Mason,  deceaBed,  against  tbe  Nnton- 
Beed  Stone  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Reversed. 

B.  K.  Dye  and  Duncan  &  Batman,  for  ap- 
pellant W.  P.  Kappes  and  Matson  &  Gllea, 
for  appellee. 

COUSTOGK,  J.  Appellee  Institated  this 
action  in  tbe  circuit  court  of  Lawrence  cona* 
ty  against  appellant  for  negligently  causing, 
tbe  deatb  of  appellee's  decedent,  Wilbur  Ma- 
son. A  change  of  venue  was  taken  to  Greene 
county,  and  from  Greene  county  to  Orange 
county,  wbere  a  trial  resulted  in  a  Terdlct 
and  judgment  In  favor  of  anwUee  for 
With  tbe  general  verdict  tbe  jury  returned 
answers  to  InterrogatoiieB.  Counsel  for  ap- 
pellee at  considerable  length  earnestly  and 
ably  argued  that  the  record  presents  no  ques- 
tion on  appeal  because  of  tbe  alleged  lack  at 
proper  authentication  of  the  transcript  by  the 
clerks  of  Lawrence  and  Greene  dreuU  courts 
respectively.  Tbe  point  is  decided  adversely 
to  appellee's  claim  in  8outb«n  Indiana  B. 
Co.  V.  Martin  Ond.  Sap.)  66  N.  S.  887. 

The  complaint  la  In  three  paragnpbs.  A 
demurrer  to  each  was  ovoruled,  and  each 
ruling  assigned  as  error.  The  first  paragraph 
alleges  that  the  defendant  is  a  corporation, 
engaged  In.  quarrying,  sawing,  and  planing 
llmestime  In  Lawrwice  county,  Ind.,  and  own- 
ed and  operated  a  stone  saw  and  planing 
mill;  that  a  great  many  persons  were  em- 
ployed, among  whom  tbe  plaintiff's  decedent, 
who  was  an  able-bodied  man,  rendering  the 
defendant  much  valuable  service;  that  he 
bad  been  in  the  detoidant^s  employ  about 
two  years  ptlot  to  the  ISth  day  of  August, 
1900^  and  had  woAed  as  a  scabbier  of  stone 
*n  Its  yard  at  flJSO  per  day,  and  for  a  few 
days  prior  thereto  be  had  been  working  as  a 
planer  for  the  sum  of  f2  pa  day,  and  while 
so  employed  It  was  his  duty  to  work  at  the 
planing  machine,  and,  when  required,  to 
grind  the  tools  for  small  repairs,  and  while 
decedent  was  so  employed  In  grinding  tools 
for  small  repairs  so  stated,  under  and  by 
direction  of  the  superintendent  of  said  mill, 
cme  Blchard  Roberts,  under  whose  direction 
he  was  required  by  said  defendant  to  work, 
by  reason  of  a  defective  belt  on  main  lift 
shaft  running  the  emery  wheel  the  clothes 
of  the  decedent  were  caught  and  whirled 
rapidly  over  the  main  Uft  shaft  and  wheel, 
and  was  then  and  there  tlucown  upon  the  ma- 
chinery and  belting  surrounding  the  macbln- 
oy  and  wheel,  so  as  to  bruise  and  mangle 
him.  and  from  the  effects  thereof  to  kill  blm 
Instantly;  that  tbe  belt  so  used  by  the  de- 
fendant as  aforesaid  was  defective,  and  of 
InsufBdent  strength  toe  tbe  purpose  for 
which  it  was  used;  that  the  said  belt  had 
been  broken,  reason  of  Ito  insufficient 
str«igth,  twice  during  tbe  day  of  the  acci- 


dent, and  prior  thereto  on  days  before  the 
same,  of  which  tbe  defendant  had  full  knowl- 
edge and  of  wblch  breaking  and  Insufficiency 
the  decedent  had  no  knowledge  whatever. 
The  only  defect  charged  In  the  first  para- 
graph Is  that  the  belt  '*was  defective  and  of 
insufficient  strength  for  the  purposes  for 
which  it  was  i»ed.**  The  tweaking  iff  the 
bdt  prkw  to  the  accident  Is  averred^  and  do- 
oedmt^s  want  of  knowledge  Is  stated  as  fol- 
lows: "But  of  which  Meaking  and  insuffi- 
ciency the  decedent  bad  no  knowledge.**  Said 
paragraph  does  not  charge  negligence  upon 
tbe  part  of  appellant  It  charges  that  dece- 
dent's clothes  -were  caught  by  a  defective 
belt,  but  It  does  not  charge- that  the  use  of 
a  defective  belt  was  dangerous,  or  tts  use 
negligent  The  second  paragraph  sets  out 
practically  the  same  facts  with  reference  to 
the  defendant,  the  business  In  which  en- 
gaged, the  employment  and  service  of  tbe  de- 
cedent and  says:  "And  the  plaintiff  allies 
that  one  Richard  Roberts  was  then  and  there 
the  BuperintoHlait  of  said  mill  and  In  charge 
of  said  mill  for  the  dtfendant,  and  intrusted 
by  the  defendant  with  the  duty  of  keeping 
tbe  planer,  tools,  and  machinery  of  said  mill 
la  proper  condition,  and  had  authmlty  to  di- 
rect said  decedent  in  the  performance  of  his 
work,  and  was  then  and  there  acting  in  tbe 
place  of  and  performtog  the  duty  of  said  de- 
fendant In  that  behalf,  and  the  said  decedent 
was  then  and  there  in  the  ecerclse  of  dne 
care  and  dillgraice.  And  this  i^alnttff  fur- 
fber  avers  that  Roberts,  superintendent  as 
afwesald,  then  and  there  bad  aotiiority  from 
the  def^dant  to  hhre  and  discharge  tbe  men 
In  the  service  of  the  defoidant  in  said  milt, 
including  said  decedent; '  and,  further,  the 
plaintiff  alleges  that  on  the  occasion  of  the 
grievances  hereinafter  complained  of  the  said 
decedent  was  obliged  to  conform  and  dUI  con- 
form to  the  orders  of  said  superintendent 
aforesaid,  and  was  then  and  there  acttog  in 
obedience  to  tbe  particular  InstructlonB  given 
by  said  superintoident  And  the  plaintiff 
says  that  on  the  IStb  day  of  August,  1900, 
his  said  decedent  being  employed  as  aftwe- 
said  as  a  planer  In  defendant's  stone  mill, 
and  it  being  thai  and  there  his  doty  under 
said  em^yment  to  plane  stone  on  the  plan- 
ers in  ssld  mill  and  to  grind  the  tools  used 
by  him  In  said  work  where  small  repabrs 
were  needed  1^  tbe  nse  of  machinery  for 
that  purpose  provided  by  tbe  defendant  In 
said  mill,  and  being  engaged  in  grinding  his 
tools  and  standing  at  the  proper  and  usual 
place  for  that  purpose,  and  at  that  time  act- 
ing under  the  express  orders  and  directions 
of  said  superintendent  as  aforesaid,  so  cloth- 
ed wltb  authority  as  aforesaid,  while  engaged 
In  grinding  his  said  tools  as  aforesaid,  by 
reason  of  cotain  defecto  In  ssld  machinery 
as  herelniEifter  set  out  so  used  for  grinding 
tools,  and  then  and  there  used  by  the  defend- 
ant in  ita  budnesB  as  aforesaid,  the  belt  used 
on  said  machinery  for  grinding  tools  was 
l»Dken,  and  thereby  the  clothes  of  the  dece- 
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dent  were  eangbt  by  the  brolcen  belt  and  oth* 
er  macblneiT  of  BBld  mill  and  grinding  ap- 
paratus, and  said  decedent  was  thereby 
whirled  over  the  main  lift  shaft  and  wheel 
of  said  machinery,  and  was  thrown  with 
ffteat  Tloletice  upon  the  macbinoy  and  belt- 
ing and  other  things  snrronndlng  said  shaft 
and  vrheel,  and  was  thns  so  bruised  and  man- 
gled that  from  the  effects  thereof  he  died  In- 
stantly. And  the  plaintiff  alleges  that  the 
belt  wo  used  by  said  defendant  on  said  wheel 
was  defectlTe  and  insufficient  In  strength  tcx 
the  purptue  for  which  it  was  used;  that  said 
belt  bad  been  cut,  split,  and  broken  by  rea- 
son of  the  defects  In  the  pulley  and  other 
machinery  over  which  It  passed;  tbat  said 
pulley  had  an  uneven  surface,  which  cut  and 
wore  said  belt  and  rmdered  it  weak,  and 
had  broken  twice  oa  the  day  pilor,  and  that 
all  im  account  of  defects  hereinafter  set  out; 
and  of  whl(di  d^ects  and  breaking  the  de* 
foidant  bad  full  knowledge,  but  of  which  de- 
fect and  breaking  the  decedent  had  no  knowl- 
edge whatever;  and  the  said  plaintiff  charges 
that  the  death  of  decedent  as  aforesaid  was 
the  direct  result  of  the  n^llgraice  of  the  de- 
fendant as  charged  as  aforesaid."  The  sec- 
ond paragraph  alleges  that  the  belt  was  "de- 
fectlTe and  Insufficient  in  strength  for  the 
purposes  for  which  It  was  used,"  and  states 
how  Its  strength-  was  imiwlred,  but  does  not 
connect  the  Injury  with  the  defect  It  avers 
that  '*the  death  decedent  was  the  result 
of  the  negligence  of  the  defendant  as  charged 
aforesaid,"  but  negligence  had  not  been  char- 
ged. Neither  of  said  paragraphs  contains 
averments  that  the  alleged  defects  made  the 
place  In  which  t^ie  decedent  was  working 
dangerous,  or  that  they  oidangered  the  safe- 
ty of  the  decedent.  A  complaint  against  a 
master  tor  Injuries  received  by  his  servant 
on  account  of  defective  appliances  should 
charge  tbat  the  use  of  such  appliances  was 
dangerons,  and  tbat  sacb  defects  were  knovni 
to  the  master.  Gonsolidated  Stone  Co.  v. 
Summit,  152  Ind.  297,  03  N.  E.  235;  Cream- 
ery, etc.,  Co.  r.  HotsenplUer,  24  Ind.  App. 
122,  66  N.  E.  250.  Neither  of  the  said  para- 
graphs shows  the  negligence  of  the  defend- 
ant, or  the  acts  of  negligence  of  the  en'Tant 
for  which  It  Is  sought  to  hold  the  defendant 
liable,  to  be  the  proximate  cause  of  the  in- 
jury. The  court  erred  In  holding  said  para- 
graphs sufficient. 

But  appellee,  while  insisting  that  each  of 
said  paragraphs  Is  sufficient,  makes-the  poiut 
that  the  answers  to  interrogatories  show  that 
the  verdict  was  founded  on  the  third  para- 
graph, and  tbat.  if  the  paragraphs  in  ques- 
tion were  defective,  the  ruling  on  the  demur- 
rer thereto  waa  harmless.  To  sustain  appel- 
lant's claim  the  record  should  show  afflrma- 
tively  that  the  verdict  was  exclusively  on  the 
good  paragraph.  Perry  v.  Turnpike  Co.,  43 
Ind.  S21;  Wolf  v.  Schofleld,  38  Ind.  175.  The 
record  shows  that  the  verdict  rests  on  all  the 
pamgraphs.  The  objection  made  to  the 
amended  third  paragraph  la  that  tt  does  not 


allege  that  the  defendant's  negligence  caused 
the  death  of  the  deoedent  It  Is  alleged  la 
said  paragraph  that  the  defendant  negligent- 
ly "left  a  protrusion  from  said  pnlles  on  the 
Bide  tbraeof,"  and  then  negligently  used  said 
defective  pulley;  that  be6ause  of  the  protru- 
sion the  belt  was  caught  and  decedent  killed. 
This  Is  a  statement  of  iffoxlmate  cause. 

It  Is  ckilmed  that  the  said  amended  third 
paragraph  does  not  come  within  the  employ- 
ers' llaUllty  act  As  showing  negligence  at 
common  law.  It  alleged  that  the  <tecedent, 
as  defendant's  servant,  was  acting  ta  obedi- 
ence to  orders,  and  defendant  negligently  fur- 
nished defective  machinery,  spedflcally  de- 
scribing It;  that  ttie  decedent  was  doing  ex- 
trahazardous work  by  order  of  tbe  defend- 
ant; that  the  defendant  knew  of  the  danger 
and  the  decedent  did  not;  that  by  reason  of 
tbe  defect  decedent  was  caught  and  killed. 
These  allegatlona  are  sufficient  as  a  cause  of 
action. 

This  paragraph  Is  good,  too,  under  the  em- 
ployers* liability  act  for  it  shows,  following 
the  words  of  the  statute^  ttiat  "the  fnJuiT  was 
suiraed  by  reason  of  the  defects  in  tbe  c<m- 
dltlon  •  •  •  of  machinery  •  •  •  in 
nse  ot  the  business  of  such  corporation  and 
that  sach  defect  was  the  result  of  the  neg- 
ligence of  such  corporatlmL''  Acts  1893,  p. 
m,  c.  130.  i  1,  d.  1. 

It  not  appearing  tbat  tbe  Judgment  pro- 
ceeds upon  the  one  good  paragraph,  tt  must 
be  reversed.  The  consideration  of  other  al- 
leged  errors  la  unnecessary.  The  trial  court 
Is  instructed  to  sustain  appellant^s  demnrra 
to  the  second  and  third  paragraphs  at  eom- 
plaint 

(32  Ind.  App.  H) 
WEBB  V.  BWEENET. 
(Appellate  Court  of  Indiana,  IMvlrion  Na  S. 
Bee  11.  1003.) 

BVIOENOB-INTRODUCTION  WOK  A  OSRTAIM 
PUBPOSB. 

1.  Defendant  In  an  action  for  contract  price 
of  laud  sold  introduced,  for  tbe  sole  purpose  of 
Bfaowing  that  both  parties  agreed  to  abandon  the 
contract,  the  award  ot  arbitrators,  with'  which 
plaintiff  had  refused  to  abide,  finding,  inter 
alia,  the  rental  value  of  the  land  for  tixe  time 
defendant  occupied  It  BeJd  that  though  It 
was  not  competent  for  any  purpose,  had  It  been 
properly  objected  to,  yet,  having  been  Intro- 
duced, it  was  in  the  record  for  all  purposes,  and 
could  be  considered  on  the  rental  value. 

Appeal  from  Circuit  Court,  Perry  Oonnty; 
B.  M.  Svran,  Judge. 

Action  by  Louise  Sweeney  against  John 
BI.  Webb.  From  the  Judgment  defendant  ap- 
peals. Affirmed. 

Patrick  &  Minor,  for  appellant  Charles 

A.  Weathers,  for  appellee. 

WILEY.  P.  J.  December  28,  1896,  appel- 
lant and  appellee  entered  Into  a  contract  in 
writing  whereby  the  latter  agreed  to  convey 
to  the  former  certain  real  estate  upon  con- 
ditions named.  The  couslderatlon  ajvellant 
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wai  to  v*7  was  ^00,  for  whlcb  be  oecated 
tbree  notes.  He  paid  one  of  said  notes, 
amotmtliig  to  f31»  and  took  poaeesaton  of  tibe 
real  estate.  He  made  valuable  ImproTements 
tbereon,  but  refused  to  pay  tbe  balance  of 
tbe  purcbase  price  on  tbe  ground  tbat  ftp* 
pellee  did  not  bare,  ^nd  could  not  convey  to 
blm.  a  good  title.  Jdter  occupying  tbe  real 
estate  tor  some  time,  and  a^ter  baving  made 
nlnable  inqiroTements  tbereon,  appellant 
aurrendered  bis  possession.  Tbweiq^n  ap- 
pellee brougbt  tbls  action  on  tbe  contract, 
and  to  enforce  specific  performance.  Aa  to 
the  complaint,  issues  were  Joined  by  answer 
and  reply.  Apiwllant  filed  a  cross-complaint 
or  counterclaim,  asking  affirmative  relief  for 
tbe  money  be  bad  paid  and  tbe  iminwve- 
ments  be-  bad  made.  By  one  paragrapb  of 
appellee's  reply,  sbe  set  up  tbe  fact  tbat  ap. 
pellant  bad  been  In  possession  and  occupied 
tbe  ivemises  from  January  1, 1S87,  nntil  tbe 
lat  day  of  Ai^ust,  1900;  tbat  the  rental 
value  of  said  premises  during  said  ttnra  was 
fS  per  montb,  for  wblcb  abe  demanded  Judg* 
ment  Upon  tbe  issues  thus  joined,  tbe  cause 
'vr&e  tried  by  the  court,  resulting  In  a  finding 
and  Judgment  for  appellant  on  bis  crosa-com- 
plalnt  for  $138.42.  Appellant's  motion  for  a 
new  trial  on  tbe  ground  tbat  tbe  decision  of 
Oie  court  was  contrary  to  law,  and  not  sub- 
tained  by  sufficient  evidence,  and  tbat  .tbe 
assessment  of  tbe  amount  of  recovery  was 
erroneous— being  too  small— was  overruled, 
and  such  ruling  presente  the  only  question 
under  tbe  assignment  of  oror  wblcb  counsel 
bave  dlacossed. 

Tbere  is  no  substantial  conflict  In  tbe  evi- 
dence as  to  the  value  of  tbe  Improvements 
put  upon  the  real  estate  by  appellant.  Three 
or  four  witnesses  testified  as  to  tbelr  value, 
and  tbey  differed  only  aa  to  tbe  value  of  such 
Improvemente  according  to  tbeir  Individual 
Judgments,  and  there  was  very  slight  varia- 
tion In  tbe  amounts  fixed  1^  them.  Tbe  low- 
est amount  fixed  by  any  witness  for  such  Im- 
provements was  |249,  and  tbe  highest  amount 
by  any  one  witness  was  about  $275. 

It  seems  to  be  conceded  by  tbe  appellee 
that  under  appellant's  cross-complaint,  be 
was  entitled  to  be  allowed,  as  against  ap- 
pellee's cause  of  action,  tbe  reasonable  value 
of  the  Improvemente  he  put  upon  the  real 
estete,  in  addition  to  the  $34  which  be  bad 
paid  under  bis  contract  Aa  against  the 
anoount  thus  due  appellant,  appellee  was  en- 
titled, uttdor  ber  fifth  paragraph  of  reply,  to 
bave  set  off  tbe  reasonable  rental  valne  of 
tbe  premises  during  ai^IIaQfs  occupancy 
thereof,  provided  any  evidence  was  Introdu- 
ced of  what  such  rental  value  was.  It  Is  ap- 
pellant's contention  tbat  there  Is  no  evidence 
In  tbe  record  as  to  tbat  value.  Before  the 
beginning  of  this  action,  the  appellant  and 
appellee  entered  into  a  written  agreement  to 
snbmlt  tbe  matters  In  controversy  between 
them  to  arbitration.  The  arbitrators  were 
selected*  beard  evidence,  and  made  their 
awazd.  ibtff  touD&  tbat  tbe  improvemente 


made  by  appellant  were.of  tbe  valne  of  $275, 
and  that  tbe  rental  value  of  the  real  estate 
for  the  time  be  occupied  it  was  $4  per  month. 
Appellee  refused  to  abide  by  tbls  award. 
Upon  the  trial  of  tbe  cause  the  award  waa 
introduced  In  evidence  over  appellee's  ob- 
jection, for  the  sole  purpose,  as  disclosed  by 
tbe  record,  to  estebllsb  tbe  fact  tbat  both 
parties  bad  agreed  to  abandon  the  contract 
sued  on.  Appellant  himself  introduced  tbls 
award  over  tbe  objectkHi  of  tbe  appellee. 
Upon  proper  objection,  the  introduction  of  tbe 
finding  of  tbe  arbitrators  should  not  bave 
been  taitroduced  in  evidence,  for  it  was  not 
competent;  bat.  tbe  appellant  having  Intro- 
duced It,  it  most  be  regarded  as  In  the  rec- 
ord, and  there  tor  all  purposes,  and  be  la  not 
entitled  now  to  say  that  tbere  was  not  some 
evidence  In  tbe  record  aa  to  the  rental  value 
of  the  premises.  It  Is  the  estebllsbed  rule 
tbat  objections  not  made  to  evidence  in  the 
trial  court  will  not  be  considered  on  appeal. 
Chandler  et  al.  v.  Beal  et  al.,  132  Ind.  596, 
82  N.  B.  897;  BUlotfs  App.  Pro.  779.  Tbe 
grounds  of  objection  to  the  totroductlon  of 
the  award  were  not  well  taken,  and  any  othw 
objections  tbat  migbt  have  been  made  are 
waived.  Elliott's  App.  Pro.  776;  Chandler 
et  aL  V.  Beal  et  aL,  supra;  Bozarth  v.  Mc- 
GllUcuddy,  19  Ind.  App.  26^  47  N.  B.  397,  48 
S.  E.  1042;  Bingham  v.  Walkt  128  Ind.  164. 
27  N.  B.  483;  Stout  V.  Rayl,  146  Ind.  379, 
45  E.  515;  Lauter  v.  Slmiuon.  2  Ind.  App. 
293,  28  N.  B.  824.  In  tbe  case  of  Bohr  r. 
Neuensdiwander,  120  Ind.  449,  22  N.  B.  416. 
it  Is  held  tkOLt  the  report  of  drainage  com- 
missioners In  a  ditch  proceeding  is  inadmla- 
sible  in  evidence  in  a  proceeding  where  a 
remonstzator  is  contesting  both  tbe  report 
and  tbe  petltl(Hi.  But  It  was  held,  also,  that 
when  It  was  Introduced  in  evidence  It  was 
before  the  court  for  consideration  with  other 
evidence  in  tbe  case.  The  court  said:  "When 
tbe  court  overruled  the  appellant's  objection 
and  allowed  the  commissioners*  report  to  be 
read  in  evidence,  this  was  a  decision  tbat  It 
was  competent  evidence.  If  competent  evi- 
dence, when  the  court  came  to  make  up  Ita 
finding  It  waa  ito  duty  to  consider  It  and 
weigh  it  as  part  of  tbe  evidence  in  the  case, 
and  we  muat  presume  that  it  did  so  welgb 
and  consider  It."  While  tbe  report  of  tbe 
arbitrators  was  not  comi)etent  evidence  for 
any  purpose  if  proper  objections  had  been 
made,  we  must  bold,  under  tbe  decision  last 
dted,  tbat  when  it  was  Introduced  It  became 
a  part  of  tbe  evld^ce  In  the  cause,  and  the 
court  was  authorlaed  to  consider  it  with  other 
evidence.  No  other  evidence  was  Introduced 
sbowlng  the  rental  value  of  the  premises 
while  they  were  occupied  by  appellant,  but 
it  can  make  no  difference,  under  tbe  rule  de- 
clared In  tbat  case.  Appellant  contends,  how- 
ever, that  even  though  the  report  of  tbe  ar^ 
bltrators,  finding  the  rental  value  of  tbe 
premises.  Is  considered  as  evidence,  the  judg- 
ment Is  wrong.  It  is  possible  tbat  tbe 
amount  determined  by  tbe  court  aa  doe  ap- 
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pellant,  ztUx  dedncttoK  from  tbe  amount  due 
blm  on  account  of  ImproTemeDts  mi^  and 
money  paid  tbe  renta)  value  of  the  premises, 
as  determined  by  the  report  of  the  artiltratr 
ors,  la  not  mathematically  correct,  but  tbe 
difference  Is  so  small  that  we  do  not  think 
the  Judgment  should  be  disturbed  on  that  ac- 
count Coorts  do  not  deal  In  trifles,  and  It 
is  the  policy  of  tbe  law  to  put  an  end  to 
litigation.  We  think  that  Justice  will  be 
done  both  parties  by  allowing  the  Judgmoit 
to  stand. 
JudgmCTt  affirmed. 

ROBT,  3.  (concurring).  Tbe  party  offer- 
ing evidence  cannot,  In  my  opinion,  by  tbe 
statement  that  be  offers  It  tot  a  certain  pur- 
possv  deprive  his  adversary  of  the  benefit 
thereof,  and  of  the  legitimate  Inferences 
therefrom, 

(SI  Ind.  App.  fiSS) 

MERCER  T.  COOMLER  et  aL* 

(Appellate  Court  of  Icdians,  Division  No.  1. 
Dec.  0,  1903.) 

EXECUTION—LAND  PURCHASED  WITH  PRICE 
OF  OTHER  LAND. 

1.  Where  G.  gives  M.  a  warrant  deed  of 

land,  and  with  the  purchase  price  bays  land, 
tflking  title  by  the  entireties  in  himself  and 
wife,  the  latter  land  is  not  bought  with  money 
of  M.,  flo  as  to  subject  It,  as  land  held  In  trust, 
under  Burns'  Rev.  St.  1901,  U  3396-3398,  to 
execution  of  M.,  though  M.  obtains  Jadgment 
against  C.  for  breach  of  covenant  of  warranty. 

Appeal  from  Superior  Court  Howard  Cbun- 
ty;  Hiram  Brownlee,  Judge. 

Sivplementary  proeeedlogs  by  James  Mer- 
cer against  John  H.  Coomler  ■  and  others. 
From  an  adverse  judgment  plaintiff  appeals. 
AfBrmed. 

B.  C.  Moon,  for  appellant.  Blacklldge, 
Shirley  &  Wolf,  for  appellees. 


BLACK,  J.  In  MS  proceeding  supplemen- 
tary to  execution,  the  appellant's  verified  com- 
plaint showed  that  In  189S  the  appellee  John 
H.  Coomler  (his  wife,  the  other  appellee,  Su- 
san C^wmler,  joining)  executed  to  the  appel- 
lant a  general  warranty  deed  of  conveyance 
for  certain  land  In  Howard  county;  that  this 
land  was  incumbered,  and  in  1899  the  appel- 
lant recovered  In  the  court  below  a  judg- 
ment against  the  appellee  Jcdin  H.  Ooomler 
for  a  breach  in  tiie  covenant  of  warranty 
in  the  deed  ia  the  snm  ot  $260,  which  Judg- 
ment remained  due  and  wholly  unpaid.  The 
Issuing  of  two  executions,  and  returns  there- 
on of  ^No  property  found,"  and  tbe  filing  by 
the  execution  defendant  ot  a  schedule  of 
property  of  the  value  at  9297.35,  claimed  as 
exempt  being  shown,  it  was  alleged  that  per- 
sons named,  not  parties,  In  1898  conveyed  cer- 
tain land  In  Grant  county  to  the  appellees, 
John  H.  and  Susan  Ooomler,  and  thereafter 
the  other  defendant  In  this  proceeding,  tbe 
Chicago,  Indiana  &  Eastern  Bailroad  Com- 


pany, entered  npa«i  the  land  In  Grant  county, 
and  constructed  its  railway  across  It;  that  In 
1899,  In  the  superior  court  of  Biadison  coun- 
ty, John  H.  Ooomler  recovered  a  judgment 
against  the  railroad  company  for  $1,000  by 
r«iBon  of  the  construction  of  the  railroad  on 
this  land,  and  this  Jadgment  remained  whol- 
ly unpaid.  It  was  alleged  that  the  Interest 
of  John  H.  Coomler  In  the  Judgment  against 
tbe  railroad  company,  to^etbs-  with  other 
iwopwty  owned  by  him,  and  claimed  as  ex- 
empt trom  execution,  exceeded  in  value  $600, 
the  amount  allowed  by  law  as  exempt  and 
he  unjustly  refused  to  apply  the  Judgment, 
or  any  part  thereof,  to  the  satisfaction  of  the 
appeUant^s  Judgment  above  mentioned,  eta 
Tbe  railroad  company  filed  pleadings  admit- 
ting tbe  rendition  of  the  Jndgment  against  it, 
and,  by  leave  of  court  paid  the  amount  of 
tbe  Judgment  <$1,156.83)  Into  court,  subject 
to  the  further  order  of  the  court  and  was 
discharged.  The  appellees,  John  H.  and  Si^ 
Ban  CoomlCT,  having  each  answoed  by  gen- 
eral denial,  the  conit,  upon  trial,  found  tn 
their  favor. 

The  overruling  of  the  appellanl^a  motion 
for  a  new  trial  is  assigned  as  enor.  It  ap- 
peared in  evidence  that  the  Jndgment  recoT- 
ered.  by  John  H.  Coomler  against  the  rail- 
road company  had  been  assigned  by  him  to 
one  Holloway,  who  at  tbe  same  time  assign- 
ed it  to  the  appellees  "by  entireties."  It  al- 
so appeared  that  the  Grant  county  land  held 
by  tbe  Coomlers  as  tenants  by  entireties  bad 
been  purchased  for  $4,000.  part  of  the  pur- 
chase money  of  $11,000  paid  by  the  aro^llant 
tot  the  land  in  Howard  ct^nty  conveyed  to 
blm  by  the  appellees;  the  remainder  of  tiiat 
money  having  been  used  in  the  payment  of 
debts  of  John  H.  Ooomler.  At  and  before  the 
conveyance  of  the  Howard  county  land  to 
the  appellant  It  was  agreed  by  the.0ooml»8 
that  the  tiUe  of  any  land  bought  with  tbe 
proceeds  should  be  taken  In  the  names  of 
both  of  them. 

The  controlling  question  is  whether  or  not 
the  judgment  .against  the  railroad  company, 
rendered  for  tbe  taking  for  Its  railway  of  the 
land  owned  by  the  appellees  as  tsianto  by 
entireties,  which  Judgment  is  owned  by  the 
appellees,  should  be  treated  as  being  held  by 
them  as  tenants  by  entireties,  and  therefore 
not  subject  to  execution  against  the  husband 
alone.  It  la  well  established  that  land  held 
by  husband  and  wife  as  l!enants  by  entire- 
ties is  not  liable  to  be  sold  on  eitecution  to 
satisfy  a  Jndgment  against  tbe  husband 
alone.  Davis  t.  Clark,  26  Ind.  424,  89  Am. 
Dec.  471;  Fogleman  v.  Sblvely,  4  Ind.  App. 
197,  30  N.  B.  909,  51  Am.  St  Rep.  218;  Hum- 
berd  v.  Oolllngs,  20  Ind.  App.  93.  50  N.  E. 
314.  In  Patton  t.  Rankin,  68  Ind.  245,  84 
Am.  Rep.  254,  it  was  decided  that  a  crop 
raised  on  land  held  by  husband  and  wife  by 
entireties  was  held  by  them  In  the  same  man- 
ner and  subject  to  the  same  law  as  the  land 
itself,  and  therefore  was  not  subject  to  levy 
and  sale  on  execution  against  tbe  husband. 


*RehearlnB  and  motion  to  trsnRter  to  Snpremo  Court  denied. 
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Cortcernlng  this  decision.  It  was  said  In  Fo- 
gleman  v.  Siilrely,  supra,  that  its  effect  Is 
that  the  wife  is  entitled  to  the  enjoyment  of 
Uie  land  while  It  Is  held  by  her  and  her  hus- 
band as  tenants  by  entireties,  and  that  the 
taking  of  the  crop,  without  her  consent,  for 
her  husband's  debt,  would  be  an  invasion  of 
that  right— an  interference  with  her  rights 
as  a  tenant  of  the  entirety;  that  the  deci- 
sion does  not  roach  the  case  of  a  voluntary 
sale  and  conveyance  of  the  land  by  the  hus- 
band and  wife  for  money  or  other  personal 
property;  that  by  such  a  sale  and  convey- 
ance the  husband  and  wife  cease  to  have  an 
estate  In  the  land,  and  It  is  not  necessary  to 
treat  the  proceeds  of  the  sale  as  being  held 
by  them  in  the  same  manner,  and  subject  to 
the  same  law,  in  order  to  secure  to  either  ot 
them  the  enjoyment  of  the  land;  that  nei- 
ther Is  entitled  longer  to  enjoy  the  land  as 
such;  that,  having  lost  their  estate  in  the 
land,  not  Involuntarily  or  by  proceedings  In 
Invltum,  but  by  their  voluntary  conveyance, 
the  personaltj'  received  therefor  must  be  re- 
garded, not  as  land,  but  as  personal  prop- 
erty; and  that  the  Interest  of  the  husbaud 
in  such  proceeds  could  be  subjected  to  the 
payment  of  hi»  separate  Indebtedness.  In 
the  case  now  at  bar  the  Judgment  against 
the  railroad  company,  rendered  nominally  in 
favor  of  the  husband,  and  assigned,  through 
a  trustee,  to  the  husband  and  wife  "by  en- 
tireties," thereby  being  placed  In  the  names 
of  Its  rightful  owners,  represented  the  value 
of  a  portion  of  the  land  held  by  the'  hus- 
band and  wife  by  entireties.  The  tenancy 
by  entireties  of  that  portion  was  not  broken 
by  any  voluntary  act  of  the  tenants.  If  the 
proceeds  of  the  judgment,  or  any  part  of  such 
proceeds,  without  the  consent  of  the  wife, 
should  be  taken  and  applied  to  the  satisfac- 
tion of  the  Individual  Indebtedness  of  the 
husband,  the  benefit  to  her  of  the  creation  of 
the  tenancy  by  entireties  would,  as  to  such 
portion,  be  lost  without  her  concurrence. 
She,  as  well  as  be,  is  to  be  regarded  in  such 
connection  as  a  tenant  of  the  entire  land 
taken,  and,  the  taking  being  without  her  con- 
sent. It  would  seem  that  she,  as  well  as  he, 
should  be  regarded  as  the  owner  of  the  whole 
proceeds;  that  Is,  that  they  should  be  con- 
sidered as  holding  the  Judgment  as  tenants 
by  entireties,  so  as  to  prevent  the  forcible 
application  of  any  part  of  It  to  the  debts  of 
the  husband. 

The  learned  counsel  for  the  appellant,  In 
argument,  protests  that  It  Is  not  claimed  on 
behalf  of  the  appellant  that  the  appropria- 
tion proceeding  by  which  the  land  was  taken 
In  Grant  county,  and  In  which  the  Judgment 
for  damages  therefor  was  awarded,  severed 
the  unity  of  Interest  of  husband  and  wife  in 
the  money  realized  from  the  land  held  by 
tiiem;  and  It  Is  urged  by  counsel  that  the 
underlying  theory  of  the  appellant's  case  Is 
that  he  bad  an  equitable  right  against  the 
Grant  conntjr  land  of  the  Goomlera,  because 


hla  money  went  Into  It— because  it  was  pur- 
chased in  part  with  money  which  was  equita- 
bly his;  and  that  his  equity  In  the  laud  fol- 
lowed the  fund  derived  therefrom  Into  court; 
that  the  money  In  court  as  a  result  of  the 
condemnation  of  a  rigbt  of  way  across  the 
Grant  county  land  is  but  the  substitute  for 
the  land;  and  that  as  the  land  wus  purchased 
by  tlie  Coomlers  with  his  money  to  the  ex- 
tent of  $250,  he  having  involuntarily  furnish- 
ed the  money  to  buy  the  land,  bis  right  to  be 
repaid  is  superior  to  any  right  of  Susan 
Coomler.  When  Mrs.  Coomler,  by  Joining  In 
the  execution  of  the  deed  of  conveyance  to 
the  appellant,  relinquished  her  Inchoate  In- 
terest In  the  Howard  county  land.  It  was 
agreed  that  any  lands  bought  with  the  pro- 
ceeds should  be  taken  as  the  land  In  Grant 
county  was  taken,  the  title  being  conveyed 
to  the  husband  and  wife.  It  was  not  neces- 
sary to  prove  any  other  consideration  pro- 
ceeding from  her.  The  greater  part  of  the 
purchase  money  derived  from  the  Howard 
county  land  was  used,  pursuant  to  agreement 
between  the  husband  and  wife,  In  paying  the 
debts  of  the  husband.  No  fraudulent  Intent 
to  take  the  title  in  the  name  of  the  husband 
and  wife  for  the  purpose  of  cheating  the  ap- 
pellant or  other  creditors  appears;  and  the 
case  did  not  proceed  upon  the  theory  that  the 
debtor  had  purchased  the  Grant  county  land 
with  his  own  money,  and  had  caused  the 
conveyance  to  be  made  to  him  and  his  wife 
with  Intent  to  defraud  the  appellant  or  other 
creditors.  Appellant  claims  to  have  proceed- 
ed upon  the  theory  that  his  money  went  into 
the  Grant  county  land,  and  that  be  should 
be  permitted  to  follow  It,  so  as  to  subject  the 
Judgment  against  the  railroad  to  his  execu- 
tion. What  Is  thus  called  the  appellant's 
money  Is  the  amount  of  damages  represented 
by  a  Judgment  against  the  husband  alone  In 
an  action  at  law  against  him  for  his  breach 
of  his  covenant  of  warranty  against  incum- 
brances. The  appellant  had  no  claim  for  any 
money  or  upon  any  covenant  against  the 
wife,  who  efCectually  released  all  her  In- 
choate interest  In  all  the  land.  It  cannot 
properly  be  said  that  any  money  of  the  ap- 
pellant went  into  the  Grant  county  land.  He 
paid  the  purchase  money  for  the  Howard 
county  land  to  John  H.  Coomler,  and  it  then 
ceased  to  be  the  appellant's  money.  He  re- 
tained no  ownership  In  it,  or  right  to  control 
its  use.  It  was,  as  to  the  appellant,  the 
property  of  John  H.  Coomler.  The  appellant 
received  for  his  money  the  title  to  the  How- 
ard county  land,  which  was  subject  to  a  right 
of  way  across  the  land  for  a  pipe  line  f6r 
oil  and  gas.  Because  of  the  existence  of  this 
right  of  way,  the  appellant  sought  and  ob- 
tained a  general  Judgment  at  law  upon  the 
covenant  of  the  husband.  If  the  theory  of 
counsel  In  argument  be  correct,  the  appellant 
has  the  right  to  subject  to  hlR  execution  not 
merely  the  judgment  against  the  railroad 
company,  bnt  also,  and  for  tbe  same  reason, 
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the  land  beld  by  the  appellees  as  tenants  by 
entireties,  on  a  theory,  If  we  rightly  onder^ 
stand  lilB  poslttod,  that  he  has  traced  par* 
tlcular  money  owned  by  him  Into  the  Grant 
county  land.  We  have  a  statute  which  pro- 
vides that  when  a  conveyance  for  a  valuable 
consideration  la  made  to  one  person,  and  the 
consideration  therefor  is  paid  by  another,  no 
lue  or  trust  shall  result  in  favor  of  the  lat- 
tet,  bnt  the  title  shall  vest  In  the  former, 
subject,  however,  to  the  following  provisions: 
First,  every  such  conveyance  shall  be  pre- 
sumed fraudulent  as  against  the  creditors  of 
the  parson  paying  the  consideration  therefor, 
and,  when  a  fraudulent  Intent  la  not  disprov- 
ed, a  trust  shall  In  all  cases  result  In  favor 
of  prior  creditors,  to  the  utent  of  tbelr  Just 
demands,  and  also  In  favor  of  subsequent 
creditors,  If  there  be  sufficient  evidence  of 
fraudulent  Intent;  second,  the  provlslpn  that 
no  use  or  trust  shall  result  In  fovor  of  the 
person  by  whom  the  purchase  money  was 
paid  shall  not  extend  to  cases  where  the 
alienee  shall  have  taken  an  absolute  convey- 
ance In  his  own  name  without  the  consent  of 
the  person  with  whose  money  the  considera- 
tion was  paid,  or  wb»  the  alienee.  In  vio- 
lation of  some  trust,  shall  have  purchased 
the  land  with  moneys  not  his  own.  or  where 
It  shall  be  made  to  appear  that  by  agreement, 
and  without  any  fraudulent  intent,  the  party 
to  whom  the  conveyance  was  made,  or  in 
whom  the  title  shall  vest,  was  to  hold  the 
land,  or  Some  interest  therein,  in  trust  for 
the  party  paying  the  purchase  money,  or 
some  part  thereof.  Sections  3396-3398, 
Bums*  Bev.  St  1901.  The  appellant's  com- 
plaint seems  to  proceed  upon  the  theory  that 
the  conveyance  of  the  Grant  county  land 
gave  title  to  the  appellees,  and  that  the  In- 
terest of  the  husband,  the  execution  debtor. 
In  the  Judgment  against  the  railroad  com- 
pany, ought  to  be  subjected  to  the  execution. 
Sudi  a  theory  would  seem  to  recognize  some 
valid  Interest  In  the  wife,  but,  if  she  had  a 
valid  interest  In  the  land  as  against  her  hus- 
band's creditor,  It  was  an  interest  as  ten* 
ant  by  the  entirety;  and  none  of  the  land, 
and  therefore,  as  conceded  in  the  argument 
of  the  appellant,  none  of  the  Judgment 
against  the  railroad  company,  could  be  sub- 
jected to  the  execution.  The  argument  of 
the  appellant  based  upon  the  tbeory  that  the 
Grant  county  land  was  purchased  In  part 
with  the  money  of  the  appellant,  and  that 
therefore  the  interest  of  both  husband  and 
wife,  to  such  extent,  ought  to  be  subject  to 
the  execution,  cannot  prevail,  for  the  reason 
that  the  consideration  for  the  Grant  county 
land,  as  we  have  sought  above  to  show,  was 
not  paid  by  the  appellant,  or  with  his  money, 
but  was  paid  with  money  owned  by  John  H. 
Coomler;  the  title  being  taken  in  the  names 
of  him  and  his  wife,  as  agreed  between  them 
when  the  wife  Joined  In. the  conveyance  of 
the  Howard  county  land. 
Judgment  affirmed. 


NOBTHWBSTERX  HUT.  LIFB  IKS.  GO.  v. 
KIDDE2L* 

(Appellate  Court  of  Indiana.  Division  No.  2, 

Dec.  10.  1903.) 

INTERPLEADER— FORM  OF  PHOCBSDINO— 
SHOWINQ  TO  BE  MADS— INDK- 
PBNDBNT  LIABILITY. 

1.  tTnder  Boms*  Bev.  8t.  1901,  |  274.  provld- 
Ing  that  defendant  to  an  action  may,  on  afBdavit 
that  one  not  a  party  makes  demand  for  the 
same  debt  or  property,  "apply  to  the  court  for 
an  order"  to  substitute  such  person  in  his  place, 
and  discharge  defendant  from  liability,  sncli  ap- 
plication should  be  procured  apoo  petition  in  the 
nature  of  a  complaint,  and  motions  to  make 
more  specific  and  demurrers  may  be  directed 
thereto. 

2.  Under  Bums'  Rev.  St.  1901,  <  274,  provid- 
ing for  an  order  of  Interpleader,  at  defendant's 
instance,  on  affidavit  that  a  person  not  a  party 
to  the  action,  and  without  collusion  with  bim, 
makes  demand  for  the  same  debt  or  property, 
defendant  need  not  state  the  details  of  uie  claim 
mede  by  the  person  to  be  impleaded,  but  must 
show  a  bona  fide  demand,  such  ng  to  throw  a 
real  doubt  aa  to  plaintifrs  asserted  right,  so 
that  be  is  unable  to  pay  either  party  without 
hazard. 

3.  An  insurance  company  which  has  ^iven  the 
beneficiary  under  the  policy  a  check  for  the 
amount  thereof  has  thereby  incurred  a  liability 
to  snch  beneficiary,  independent  of  the  policy, 
and  cannot,  when  sued  on  the  check,  question 
the  beneficiary's  ownership  tbereof,  pay  tbe 
money  into  court,  and  obtain  release  from  Ua- 
bility  t>y  an  interpleader  statins  claims  of  per* 
sous  asswting  equities  adverse  to  the  benefi- 
dary  In  tbe  proceeds  of  the  policy. 

Appeal  from  Circuit  Gour^  Ylgo  Cbunty; 
James  E.  Piety,  Judge. 

Action  by  Kate  Kidder  against  the  North- 
western Mutual  Life  Insurance  Ck>mpany,  in 
which  defendant  filed  an  Interpleader.  From 
a  Judgment  for  plalntUI  after  sustaining  a 
demurrer  to  the.  interpleader,  defendant  ap- 
peals. Affirmed. 

B.  D.  Marshall  and  Baker  &  Daniels,  for 
appellant.  McNutt  &  McXutt,  for  appellee. 

ROBY,  J.  Appellee  brought  suit  upon  a 
bank  check  made  by  appellant  to  her  on  July 
25,  1902,  for  110.000.  Appellant  filed  an  in- 
terpleader admitting  the  execution  of  the 
check;  setting  up  that  it  was  given  In  set- 
tlement of  an  amount  due  from  it  upon  an 
insurance  policy  upon  the  life  of  E.  W.  Kid- 
der, and  payable  to  appellee,  said  Kidder 
having  theretofore  di^d.  It  further  repre- 
sented that  on  January  26,  IQQQ,  before  tha 
presentation  of  said  check  for  payment,  cer- 
tain persons  named,  claiming  that  they  were 
entitled  to  said  sum,  demanded  that  said 
money  be  paid  to  them,  and  that  appellant 
stop  payment  of  said  check.  That  thereupon 
payment  upon  said  check  was  stopped  by  It 
It  avers  Its  willingness  to  pay  said  sum  te 
tbe  parties  entitled  thereto,  but  it  says  that 
demands  therefor  are  made  upon  It  by  both 
appellant  and  said  other  persons  without  col- 
lusion upon  Its  part;  that  It  is  Ignorant  of 

f  L  8m  IntMplMior,  toL  »,  Csat  Die  {  A 

*8upemded  by  opinion  la  Saprema  Court,  7D  N.  E. 
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tlie  rights  uf  the  partiea  to  said  money*  wtafch 
ft  has  brought  Into  court  for  the  use  of  the 
{liarties  found  to  be  entitled  thereto;  where- 
fore It  prays  that  It  be  allowed  to  pay  said 
money  Into  court  and  go  hence.  A.  motion 
to  make  this  pleading  more  specific  having 
been  sustained,  an  amei^ment  thereto  was 
filed,  in  which  the  contents  of  the  various 
commnnicatlonB  between  it  and  those  claim- 
ing against  appellee  were  given.  It  also 
averred  that  it  did  not  know  the  facts  upon 
which  such  claim  was  based,  except  as  the 
fettorney  for  said  parties  asserted  that  the 
assured  was  at  his  death  practically  the  only 
stockholder  in  **W.  L.  Kidder  &  Son";  that 
he  had  for  a  considerable  1!Ime  been  lari*e1y 
Indebted  to  it;  that  he  had  for  a  long  time 
been  insolvent,  and  that  portions  of  Its  moa- 
ey  had  by  said  Eldder  been  wrongfully  di- 
verted from  the  creditors  of  said  corporation 
to  the  payment  of  the  premiums  upon  said 
policy;  ^at  said  claimants,  being  areditors, 
asserted  ownership,  by  reason  of  such  un- 
lawful diversion  of  funds  under  the  circum- 
stances existing,  of  the  whole  proceeds  of 
the  nld  insmrance  poUdes;  that  said  credit- 
ors bare  filed  their  application  to  be  admit- 
ted as  parties  defendant  to  such  action,  to 
the  end  tiiat  they  may  set  up  their  claims  as 
creditors;  that  such  application  was  denied 
by  tbe  court,  bnt  that  said  claim  Is  still  per- 
sisted in.  A  demurrer  was  sustained  to  this 
pleading,  and  appellant  refwwd  to  plead  fnr- 
ther,  whereupon  a  judgment  was  rendered 
against  It  for  910,000,  from  wblcb  it  appeals. 

The  fltatntoty  provision  relative  to  Inter- 
pleader la  as  followe:  "A  defendant  against 
whom  an  action  is  pending  npon  a  contract, 
or  for  specific  real  or  personal  property,  may, 
at  U17  time  before  answer,  npon  aflldavtt 
that  a  person,  not  a  party  to  the  action,  and 
without  collusion  with  hhn,  makes  against 
him  a  demand  for  the  same  debt  or  prop- 
erty, upon  due  notice  to  such  person  and  the 
adTerse  party,  apply  to  tbe  court  for  an  or- 
der to  substitute  such  person  in  his  place, 
and  dlscbai^  him  from  liability  to  either 
party,  on  his  depositing  in  court  the  amount 
of  tbe  debt,  or  delivering  the  property  or  its 
valne  to  tncb  person  as  the  court  may  di- 
rect, and  tbe  court  may.  In  its  discretion, 
mak«  the  ord^."  Section  274,  Bums'  Bev. 
St.  1901. 

Preliminary  to  ttm  consideration  of  the 
rlgbt-  to  the  relief  sought  is  a  question  of 
practic«.  The  statute  la  that  tbe  defendant 
may  "apply  to  tbe  court  for  an  order."  Ap^ 
pellant  contends  that  such  application  should 
be  hj  motion  supported  by  affidavit— "a  snm- 
marj  and  simpler  method  substituted  for  the 
bill  of  IntMiileader  in  equity.".  This  Is  the 
view  adopted  by  the  authors  of  various 
worlu  on  Code  Practice.  In  the  Encyclo- 
paedia of  Pleadhig  &  Practice,  pp.  478,  479, 
it  is  raid  that  *^  code  complaint  of  inter- 
pleader win  lie  upon  the  same  grounds  as 
those  which  sustain  a  bill  of  interpleader  in 
cbancerr,"  and  **tbe  rules  of  pleading  and 


practice  incidental  to  bills  of  Interpleader 
differ  BO  little  that  what  has  tieen  «ild  in 
respect  to  the  first  may  be  considered  as  ap- 
plicable to  both*  except  when  a  distinction 
has  been  speclfirally  pointed  out"  The  num- 
ber of  cases  involving  this  statute  which 
have  readied  the  Indiana  courts  of  appeal  Is 
noticeably  small.  Nofslnger  v.  Reynolds,  52 
Ind.  218,  was  a  W\  in  the  nature  of  an  Inter- 
pleader. The  statute  was  held  to  apply  only 
to  pending  actions,  and  not  to  exclude  a  re- 
sort to  equitable  remedies.  Ketcbam  v.  Coal 
Co.,  88  Ind.  615,  was  an  equitable  action.  In 
Mansfield  v.  Sblpp,  128  Ind.  55,  27  N.  E.  427, 
the  question  was  considered  and  not  decided;' 
It  being  held  to  be  Immaterial  whether  filing 
a  demurrer  to  tbe  "bill  of  interpleader**  was 
proper  practice  or  not,  inasmuch  as  the  plead* 
Ing  was  not  good,  and  the  demurrer  had  been 
sustained.  We  are  disposed  to  hold  that  the 
order  named  in  the  section  quoted  should  be 
procured  upon'  petition  in  the  nature  of  a 
complaint,  and  that  motions  to  make  the 
pleading  more  specific  and  demurrers  may  tw 
directed  thereto.  If  aiqiellanfs  position  were 
correct,  it  would  not  be  damaged  by  the  ac- 
tion taken.  The  motion  enabled  It  to  pre- 
sent a  much  stronger  showing  than  It  would 
otherwise  have  done  or  attempted  to  do, 
while  an  exertion  to  the  ruling  on  the  de- 
murrer preserved  all  its  tights.  Bonfoy  t. 
Goar,  140  Ind.  202,  89  N.  E.  S6;  Mansfield  v. 
Shlf^,  supra;  Long  v.  Rucb,  148  Ind.  74,  47 
N.  E.  166. 

The  action,  as  heretofore  stated,  was 
founded  opon  a  chedt  made  by  appellant  to 
appellee,  and  delivered  to  her,  as  the  benefi- 
ciary of  an  insurance  npon  the  life  of  her 
husband.  She  claimed,  and  the  face  of  the 
policy  sustained  her  claim,  that  the  Insurance 
was  payable  to  her.  Tbe  creditors  of  tbe  de- 
ceased husband  claimed  that  because,  of  facts 
connected  with  the  transaction,  and  extrinsic 
to  the  terms  of  the  contract,  they  vrere,  in 
equity,  entitled'to  the  proceeds  of  the  policy. 
The  statute  does  not  require  t2iat  the  details 
of  the  claim  made  by  the  person  sought  to  be 
impleaded  should  be  set  up.  It  is  necessary, 
as  a  basis  for  the  order,  to  show  that  a  bona 
fide  demand  Is  made,  and  that  the  stake- 
holder Is  unable  to  pay  without  hazard  to 
himself.  The  characttf  of  tbe  claim  made 
by  tbe  plalntifF  In  the  pending  suit  may  or- 
dinarily be  determined  from  bis  complaint. 
The  intervening  petition  ought  to  show  some 
reasonable  ground  for  the  conflicting  demand 
on  account  of  which  tbe  order  Is  asked.  Of 
course,  the  rights  of  the  disputing  parties 
cannot  be  determined  or  aCtected  by  such 
showing.  The  petitioner  cannot  have  the  or- 
der  unless  It  is  shown  that  he  cannot  deter- 
mine to  whom  he  should  pay  tbe  fund,  and 
there  must  be  something  stated  to  throw  a 
real  doubt  upon  the  asserted  right  of  tbe 
plaintiff.  Hinsdale  v.  Insurance  Co.  (Sop.)  70 
N.  Y.  Supp.  448;  Insurance  Co.  t.  Lea,  7 
Ohio  N.  P.  300.  Tbe  conflicting  claims  to  the 
insurance  were  such  as  to  logically  entitle 
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the  appellant,  In  an  action  upon  the  policy, 
to  be  released  from  liability  and  litigation  by 
the  payment  of  Its  debt  Into  court.  Such  pro- 
cedure would  be  to  the  Interest  of  both  con- 
tending parties,  Inasmuch  as  their  contention 
could  not  thereafter  Imperil  the  collection  of 
the  sum  In  question.  Bank  t.  Insurance  Co. 
(O.  C.)  25  Fed.  531;  Merchant  v.  N.  W.  Ins. 
Co.  (Sup.)  68  N.  T.  Supp.-406;  McCormlck  v. 
Benevolent  Legion  (Sup.)  39  N.  Y.  Supp.  1010; 
Woolworth  V.  Insurance  Co.  (Sup.)  49  N.  T. 
Supp.  512;  Morrill  v.  Ins.  Co.,  183  111.  260, 
55  N.  E.  650;  Id.,  82  III.  App.  410.  The  ac- 
tion Is  not  brought  upon  the  policy.  It  Is 
true  that  tbe  sum  for  which  the  check  was 
given  r^resenta  the  proceeds  of  the  policy, 
and  that  the  relative  rights  of  tbe  widow  and 
the  creditors  may  not  be  at  all  affected,  as 
between  themselves,  by  Its  execution,  but  the 
question  here  is  as  to  the  right  of  the  Insur- 
ance company  to  pay  the  money  Into  court 
and  be  discharged.  It  Is  thoroughly  estab- 
lished that,  whore  a  dlfforent  statutory  pro- 
vision has  not  been  made,  the  party  seeking 
to  be  80  released  by  inteii>leader  must  have 
Incurred  no  Ind^ndent  liability  to  elth^  of 
the  claimants.  Sections  1822, 1826,  Pbmeroy, 
Bq.;  Bassett  v.  Leslie  (Snp.)  10  N.  Y.  Snpp. 
488;  Id.,  128  N.  T.  806.  2S  N.  B.  886;  Trust 
V.  .Wiley.  41  Barb.  477;  Coal  Co.  v.  Hodges, 
SO  Fed.  836.  8  C.  G.  A,  SOS.  The  execution  of 
the  check  In  settlement  of  tbe  amount  doe 
upon  the  policy  created  an  Individual  liability 
In  favor  of  appellee,  different  from  that  that 
conid  be  claimed  by  the  creditors.  As 
against  her,  the  comiany  Is  estopped  to  dwy 
that  she  Is  tiie  owner  of  the  check.  Offutt  v. 
Rncker,  2  Ind.  App.  S50.  27  N.  B.  689;  John- 
son v.  Oonklln,  110  Ind.  109.  21  M.  E.  462; 
Blacker  v.  Dunbar,  108  Ind.  217.  9  N.  B.  104. 
The  cases  go  to  the  extent  of  holding  that, 
even  If  the  check  was  secnred  by  appellee's 
fraud,  appellant  conId  not  set  np  the  exist- 
ence of  snch  fraud  In  a  proceeding  of  this 
sort  Mitchell  v.  Ckr  Oa.  26  HI.  App.  295; 
I^meroy.  Eq.  |  1826,  Sustaining,  therefore, 
a  difiterent  relation  to  one  party  than  to  the 
other,  because  of  the  Independent  liability  so 
incurred  by  It.  the  appellant  was  not.  under 
our  statute,  entitled  to  tbe  relief  sot^ht 

Other  i»ropo£dtiona  discussed  become  unim- 
portant in  view  of  the  conclusion  constrain- 
ed     the  authorities  dted* 

Judgment  aflSrmed. 


(35  Ind.  App.  5«2i 

CITT  NAT.  BANK  v.  GOSHEN  WOOLEN 
MILLS  CO.  et  al.  i 

(Appellate  Cotut  of  Indiana,  Division  No.  1. 

Dec.  8,  1903.) 

COBFORATIONS  —  INSOLVENCT  —  FRBFERRINO 
CREDITORS-RIGHTS  OF  DIRECTORS. 

1.  A  director  of  an  Insolvent  corporatioq.  Who 
resigDed  after  it  bad  been  agreed  tie  should  re- 
sign  and  have  a  preference,  could  not  escape 
being  counted  an  officer  In  determining  the  va- 
lidity of  the  preference  contnined  in  the  deed  of 
trust  executed  on  tlte  day  he  resigned. 

Transferred  to  Snpreme  Court.  71  N,  E.  tSS. 


2.  While  a  corporation  to  a  going  concern  Its 
dli-ectors  are  the  trustees  primarily  of  the  stock' 
holders,  who  are  the  real  parties  in  interest, 
and  the  directors  of  an  insoWent  corporation 
hold  the  assets  In  trust  for  the  creditors,  who 
have  the  exclusive  interest,  for  the  payment  of 
the  debts,  either  pro  rata  or  preferentially. 

3.  Though  It  be  conceded  that  a  corporation 
may  prefer  its  creditors.  It  may  not  oo  more 
In  this  regard  than  an  IndiTidual  may  do. 

4.  The  creditors  of  an  InsolTent  corporation 
are  the  proper  parties  to  complain  of  the  acts 
of  the  directors  In  making' unlawful  preferences. 

5.  An  Insolvent  manufacturing  corporation 
cannot  prefer  its  directors  or  creditors,  on  whoso 
claims  the  directors  are  sureties,  where  the 
votes  of  such  directors  are  necessary  to  make 
tbe  preference. 

Henley,  0.  J.,  dissenting. 

Appeal  from  Circuit  Court.  St.  Joseph 
County;  Lucius  Hubbard,  Judge. 

Action  by  the  City  National  Bank  against 
the  Goshen  Woolen  Mills  Company  and  oth- 
ers. From  a  judgment  granting  insufficient 
relief,  plaintiff  appeals.  Case  transferred  to 
tbe  Supreme  Court  under  the  provlatonB  of 
Bums'  Kev.  St.  1901.  S  13871. 

A.  L.  Brick  and  MIllw  &  Drake,  tor  ap- 
pellant Van  Fleet  ft  Van  Fleet,  for  aspel- 
lees. 

ROBINSON.  3.  The  court  stated  tbe  facts 
as  follows:  On  the  7th  day  of  January.  1886. 
the  Qosfaen  Woolen  Mills  Company,  a  cor- 
poration, executed  to  appellant  its  promis- 
sory note,  payable  on  or  before  January  12, 
1897,  which  note  was  indorsed  by  Edmund 
R.  Kerstetter  and  James  U  Kerstetter.  That 
there  is  due  on  tbe  note  in  principal.  Interest, 
and  attorneys'  feed  90,325.24.  That  at  the 
time  of  the  maturity  of  the  note  the  Qoshen 
Woolen  Mills  Company  was  Insolvent,  and 
was  Insolvent  on  January  5, 1897,  for  months 
prior  thereto,  and  ever  since  has  been  In- 
solvent. That  at  the  time  of  tbe  maturity 
of  the  note  the  appellee  company  bad  $23,- 
000  Indebtedness  past  due  and  unpaid,  and 
which  It  was  imable  to  pay,  and  assets  (18;- 
000.  On  the  9th  day  of  January,  1807,  ap- 
pellees Edmund  R.  Kerstetter,  James  U 
Kerstetter,  Alice  M.  Kerstetter,  Susan  B. 
Kerstetter,  and  Edward  Schilling  were  the 
directors  of  the  Goshen  Woolen  Mills  Com- 
pany, und  on  that  day  Susan  B.  Kerstetter 
resigned  as  a  director,  In  order  that  she 
might  be  preferred  as  a  creditor  of  the  com- 
pany, and  at  the  same  time  ahe  assigned  all 
her  stock  In  tbe  company  to  Alice  M.  -Ka^ 
stetter  in  consideration  that  snch  assignee 
would  pay  to  her  Just  what  Alice  might  real- 
ize out  of  the  stock.  That  prior  to  the  res- 
ignation of  Susan  ^.  Kerstetter,  and  while 
she  was  still  a  director,  it  was  agreed  by  the 
board  of  directors  that  she  should  have  a 
preference,  and  on  the  same  day  the  deed  of 
trust  was  executed  with  the  active  procure- 
ment of  James  L.  Kerstetter,  Edmund  R. 
Kerstetter,  and  Edward  Schilling;  Alice  H. 
Kerstetter,  the  fourth  director,  being  then 
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Blck,  and  not  acting.  Tbe  deed  of  trust  con- 
veys to  a  trustee  named  all  tbe  property  of 
tbe  woolen  mills  company,  and  directs  the 
sale  of  tbe  property  by  tlie  trustee,  and  the 
application  of  the  proceeds  in  tbe  following 
manner:  <1)  Payment  of  taxes,  assessments, 
and  expenses  of  tbe  trust;  (2)  for  work  end 
labor;  (3)  tbe  imliquidated  debt  of  Van 
Fleet  &  Van  Fleet,  attorneys;  (4)  a  note  of 
$3,500,  payable  to  Susan  S.  Kerstetter;  (6) 
notes  of  $1,400  and  $1,434.38.  to  the  Elkhart 
National  Bank;  {6)  a  note  to  Alexander  Gor- 
don, $1,434.38,  to  the  State  Bank  of  White 
Pigeon,  Mich.,  a  note  for  $1,147.00.  a  note  to 
tbe  First  National  Bank  of  Hillsdale,  Mich., 
for  $1,006.50,  a  note  to  the  First  National 
Bank  of  Qulncy.  Mich..  $2,8tiS.T5,  a  note  to 
the  Salem  Bank  of  Goshen,  Ind.,  $573.75, 
and  a  note  to  A.  M.  Lewis  &  Co.  for  $1,500; 
(7)  8117  funds  remaining  to  be  paid  to  tbe 
crantor;  {Si  right  to  appoint  a  new  trustee 
reserred  to  tbe  grantor.  The  court  further 
found  that  it  was  the  intention  of  tbe  wool- 
en mills  companj  and  of  the  board  of  dl* 
rectors  in  tbe  execution  and  delivery  of  tbe 
deed  to  secure  the  directors  James  Kerstet- 
ter and  Sktward  SchllUng  whatever  amount 
might  be  due  to  them  for  work  and  labor; 
also  to  secure  ttie  firm  of  attorneys  named 
fOr  the  preparatifHi  ot  the  trust  deed,  the 
claims  Df  Susan  E.  Kerstetter  and  the  Elk- 
hart National  Bank  and  the  otho:  parties  and 
banks  above  named;  that  James  L.  Kerstet- 
tes  was  bound  as  an  Indorser  on  tbe  notes 
held  b7  tbe  Elkhart  National  Bank,  and 
James  L.  Kerstetter  and  Edmund  B.  Ker- 
stetter were  bound  as  Indorsers  on  the  other 
obllgfitlons  held  by  the  persons  and  banks 
named  In  tbe  trust  deed;  that  at  that  time 
Edmund  B.  Kerstetter  was  the  president  and 
James  H  Kerstetter  was  tbe  secretary, 
treasurer,  and  general  manager  of  the  wool- 
en mills  company,  and  at  that  time  Edmund 
B.  Kerstetter  was  tbe  owner  of  $33,000  of 
the  capital  stock  of  the  Blkbart  National 
Bank,  and  was  the  cashier  and  manager  of 
the  bank,  whose  entire  capital  stock  was 
$50,000;  that  James  X*.  Kerstetter  was  tbe 
husband  of  Susan  E.  Kerstetter;  tliat  Ed- 
mund E.  Kerstetter  was  the  husband  of 
Alice  M.  Kerstetter;  that  Edward  Schilling 
#BS  tbe  salesman  for  the  company,  and  the 
trustee  named  was  a  tderk  In  tbe  Elkhart 
National  Bank.  It  is  further  found  that  it 
was  Intended  that  appellant  and  other  unse- 
enred  creditors,  not  mentioned  in  the  deed 
of  tmst,  should  take  no  part  of  the  aasejs 
of  the  corporation,  and  should  be  entireiy 
unable  to  collect  their  debts,  or  any  part 
thereof;  that  it  was  the  expectation  of  the 
dlreeton  tfaat  the  trustee  would  leave  the 
^actual  possesion,  control,  and  management 
of  the  company  In  their  bands,  and  would  act 
aa  trustee  nominally,  and  that  Ute  trustee 
would  compensate  the  dlreeton  for  their 
services  In  the  care  and  management  of  the 
property  as  a  part  of  the  expenses  of  tbe 
trust;  that  at  the  time  of  tbe  exetnitlon  of 


tbe  deed  tlie  woolen  mills  company  bad  debts 
outside  of  the  ones  named  therein  to  the 
amount  of  $7,000,  Including  appellant's  claim; 
that  all  tbe  property  of  tbe  company  was 
continued  in  ^be  possession  and  control  of 
James  L.  Kerstetter,  who  continued  to  ban- 
die  tbe  business  of  tbe  company  as  he  had 
handled  it  before  tbe  execution  of  the  deed; 
that  tbe  mill  was  idle  when  the  deed  was 
made,  and  bad  been  Idle  for  several  months, 
and  bad  been  operated  only  a  small  portion 
of  the  time  since  May.  1893;  that  ScbiUiug 
was  employed  by  James  L.  Kerstetter  to  as- 
sist bim  in  managing  the  property,  and  that 
Kerstetter  and  Schilling  were  paid  for  their 
services;  that  Edmund  R.  Kerstetter,  James 
Ik  Kerstetter,  and  Edward  Schilling,  and  the 
trustee  were  at  the  time  of  the  execution  of 
the  trust  deed,  and  ever  since  have  been,  in- 
solvent, and  that  tbe  directora  of  tbe  woolen 
mills  company,  at  the  time  of  the  execution 
of  the  trust  deed,  knew  that  the  woolen 
mills  company  was  insolvent,  and  had  known 
of  such  insolvency  for  at  least  one  year  prior 
'thereto;  that  James  L,  Kerstetter  and  Ed- 
ward Schilling,  under  tbe  employment  of 
the  trustee,  were  at  the  time  of  the  com- 
mencement of  this  action  converttog  tbe 
property  of  the  company  into  cash,  to  pay 
their  claims;  tb^t  to  fuither  prevent  appel- 
lant and  other  unsecured  creditors  from  col- 
lecting their  claims,  the  woolen  mills  com- 
luny  confessed  a  Judgment  in  favor  of  Su- 
san E  Kerstetter  for  $3,ti86.10,  and  a  Judg- 
ment in  favor  of  the  Elkhart  National  Bank 
for  $2,924.76;  that  tbe  debte  due  to  Susan 
B.  Kerstetter  and  tbe  Elkhart  National  Bank 
and  the  other  creditors  named  in  the  trust 
deed  are  bona  fide  debts  of  the  Goshen  Wool- 
en Mills  Company.  As  conclusions  of  law. 
the  court  stated:  (1)  That  appellant  was  en- 
titled to  a  Judgment  against  the  woolen  mills 
company  and  Edmund  B.  Kerstetter  and 
James  L.  Kerstetter  for  $5325.24;  (2)  that 
as  to  the  other  appellees  appellant  take 
notblD^. 

It  is  Insisted  that  the  fftcts  found  show 
active  and  constructive  fraud.  The  question 
presented  upon  tbe  second  conclusion  of  law 
is  the  right  of  the  directors  of  an  Insolvent 
corporation  to  prefer  themselves  as  credit- 
ors in  a  case  where  the  votes  of  the  direct- 
ora ineferred  are  necessary  to  make  the  pref- 
nence.  Of  the  five  directors,  one,  Susan  B. 
Kentettor,  resigned  on  the  day  the  trust 
deed  was  made,  after  it  had  been  agreed  on 
the  same  day  tiiat  she  sbould  resign  and  have 
a  preference.  But  by  this  act  she  could  not 
escape  t>elng  counted  an  <^cer.  Mallory  v. 
Kirkpatrick.  54  N.  J.  Eq.  60,  33  Ati.  206.  Of 
the  four -remaining  directors,  one  took  no 
port  in  the  action.  Of  the  three  directors 
who  authorized  the  execution  of  the  deed  of 
trust,  two  were  dlrectiy  preferred,  and  oue 
of  ttaese  and  tbe  third  director  wera  indors- 
e»  on  most  of  the  preferred  debts.  Savage 
T.  Miller,  S6  N.  J.  Eq.  432,  86  AtL  678,  39 
Atl.  605.  The  vote  of  each  of  tbe  three  dl- 
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rectors  who  did  act  was  necessary  to  au- 
thorize the  execution  of  the  deed. 

The  question  presented  Is  not  the  right  of 
B  solvent  corporation,  continuing  huslness,  to 
execute  a  valid  security  to  a  director  or  of- 
ficer; nor  the  right  of  a  director  or  officer 
nolding  a  security  executed  while  the  corpora- 
tion was  solvent  to  enforce  such  security 
after  insolvency;  nor  the  validity  of  a  se- 
curity given  a  director  or  officer  In  case  of 
threatened  insolvency,  but  given  in  consum- 
mation of  a  promise  made  to  obtain  means 
to  conttnne  business  in  a  Just  and  reasonable 
belief  that  the  business  may  be  thus  con- 
tinued; nor  the  right  of  an  insolvent  cor- 
poration to  prefer  one  or  more  of  Its  officers 
by  a  vote  of  its  directors  sufficient  without 
counting  the  votes  of  those  preferred.  But 
the  question  here  presented  Is  whether  a  ma- 
jority or  all  of  the  directors  of  an  insolvent 
corporation  may  prefer  each  one  of  them- 
selves to  the  exclusion  of  its  other  cred- 
itors. Not  only  were  two  of  the  directors 
acting  directly  preferred,  but  one  of  these 
and  the  third  director  were  indorsers  on  most 
of  the  obligations  preferred.  A  preference 
where  the  directors  are  Indorsers  for  the  In- 
solvent corporation  and  a  preference  where 
the  Insolvent  corporation  Is  indebted  to  its 
directors  differ  only  in  that  in  the  one  case 
the  directors  are  indirectly  preferring  tbem- 
selves,  and  In  the  other  they  are  directly  do- 
ing so.  Not  only  was  one  of  the  directors 
preferred  an  iDdorser  on  many  of  the  pre- 
ferred obligations,  but  a  preference  was  given 
a  bank,  more  than  three-fifths  of  the  stock 
of  which  was  owned  by  this  director.  The 
finding  shows  that  the  claims  mentioned  In 
the  trust  deed  were  bona  fide  debts  of  the 
corporation.  It  is  held  that  an  insolvent  cor^ 
poratlon  may  prefer  Its  bona  fide  creditors 
In  like  manner  as  a  natural  person,  and  the 
fact  that  such  preference  may  inure  to  the 
benefit  of  directors  or  officers  of  the  corpora- 
tion does  not  make  It  invalid.  Levering  v. 
BImel,  146  Ind.  545,  46  N.  B.  775;  Henderson 
V.  Indiana  Trust  Co.,  143  Ind.  661,  40  N.  B. 
516;  Clapp  V.  Allen  (Ind.  Snp^  60  N.  B.  589; 
Smith  V.  Manufacturing  Co.,  148  Ind.  333.  46 
N.  B.  1000;  Nathan  v.  Lee,  152  Ind.  232.  52  N, 
B.  987,  43  L.  R.  A.  820.  But  these  cases  are 
not  authority  for  the  statement  that  the  di- 
rectors of  an  insolvent  corporation  may  pre- 
fer themselves,  or  tliat  they  may  prefer  a 
debt  upon  which  a  majority  or  all  of  the  di- 
rectors are  indorsers.  In  Henderson  v.  Trust 
Co.,  supra,  It  does  not  appear  from  the  opin- 
ion that  the  fire  directors  who  Indorsed  the 
paper  were  all  or  s  majority  of  the  directors, 
and  Jn  the  opinion  It  1b  said:  "Whether  an 
Insolvent  corporation  may  prefer  a  creditor 
who  Is  a  director  or  stockholder,  we  need  not 
and  do  not  decide."  The  scope  of  the  de- 
cision Is  thus  stated  on  page  561,  143  Ind., 
page  518,  40  N.  B.:  **It  should  be  remember- 
ed that  the  debt  to  appellant  was  a  bona 
flde  one;  tbat  be  was  not  a  stockholder  or 
director,  bnt  a  stranger  to  the  corporation; 
that  when  the  accounts  were  delirered  to 


and  accepted  by  appellant  the  corporation 
was  a  going  concern;  that  be  had  no  nottca 
or  knowledge  that  the  corporation  was  in- 
solvent, or  that  the  accounts  were  trans- 
ferred and  assigned  to  him  for  the  purpose 
of  protecting  the  Indorsees,  or  with  the 
fraudulent  Intent  to  cheat,  hinder,  and  delay 
thft  other  creditors  of  the  corporation,  if  there 
was  any  such  intent."  In  Levering  t.  Blmel. 
supra,  the  court  says:  "Neither  of  the  ap- 
pellants in  this  appeal  were  stockholders  or 
officers  of  the  corporation,  but  strangers 
thereto;  .  hence  the  iiueation  of  a  preference 
by  an  Insolvent  corporation  to  its  own  officers 
for  debts  held  by  them  against  such  concern 
is  not  directly  Involved,  and  consequently 
the  reasoning  end  holding  herein  must  be 
limited  to  the  fact  in  this  respect  that  the 
directors  in  question  were  but  sureties  upon 
the  claims  preferred.  It  Is  also  insisted  by 
the  appellees  that  the  fact  that  the  prefer- 
ences In  the  case  at  bar  were  authorized  by 
the  votes  of  the  two  directors  who  were  sure- 
ties upon  the  notes  of  the  preferred  creditors 
rendered  the  mortgage  illegal.  But  the  ex- 
ecution of  the  mortgages,  as  it  appears,  was 
authorized  by  the  unanimous  vote  of  the  five 
directors;  being  the  entire  directory.  Conse- 
quently, a  majority  of  the  directors,  consti- 
tuting a  quorum,  by  their  votes  authorized 
the  preference,  independent  of,  the  votes  of 
the  two  who  were  the  sureties;  therefore  the 
principle  asserted  in  the  case  of  Buell  v.Buck- 
ingham  &  Co.  [16  Iowa,  284,  85  Am.  Dec 
516]  would  apply.  It  was  held  In  that  case 
that  a  preference  made  by  an  Insolvent  cor- 
poration to  its  president  by  a  vote  of  its  di- 
rectors, sufficient  without  counting  the  vote 
of  the  former,  was  valid."  In  neitlier  Smith 
V.  Manufacturing  Co.,  supra,  nor  Nathan  v. 
Lee,  supra,  was  the  question  of  the  right  of 
an  Insolvent  corporation  to  prefer  a  creditor 
who  was  a  director  or  officer  of  the  com- 
pany, or  its  right  to  prefer  a  debt  upon  wtaldi 
directors  were  snreties,  considered. 

In  the  above  cases  the  Question  here  pre- 
sented was  either  not  considered  or  express- 
ly not  decided.  But  since  the  above  cases 
were  decided  It  has  been  held  Id  Nappanee 
Canning  Co.  T.  Reld,  Hurdock  and  Co.,  159 
Ind.  614,  40  N.  B.  870,  that  directors  of  an 
insolvent  corporation  may  prefer  themselves, 
although  all  of  them  are  director  creditors. 
When  It  is  said  tbat  an  Insolvent  corporation 
may  prefer  Its  creditors  as  an  IndlTldnal  maj, 
and  that  a  majority  of  a  board  of  direct 
not  Interested  may  prefer  one  or  a  minority 
of  the  directors  Indirectly  as  surety  or  sure- 
ties for  the  corporate  debt,  it  seems  that  the 
doctrine  is  carried  to  Its  utmost  limit.  Any 
holding  beyond  this  we  believe  to  be  opposed 
to  tlie  better  reasoning,  and  contrary  to  the 
great  weight  of  modem  authority. 

It  Is  conceded  that  this  state  has  not  adopt- 
ed the  so-called  "trust-fund"  theory  respect* 
Ing  the  assets  of  Insolvent  corpora tlona. 
f^rst  National  Bank  t.  Dovetail,  etc.,  Oow, 
143  Ind.  550,  42  N.'  B.  924;  Nathan  v.  Le^ 
152  Ind.  232.  62  N.  SI  9S7,  43  U  R.  A.  820; 
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BendeESon  r.  Trost  Co^  14S  Ind.  061*  40  N. 
B.  n6;  LcTering  v.  Bimel,  146  Ind.  545.  46 
K  E.  775.  See,  also,  Sanford,  etc.,  Co.  t. 
Howe,  157  U.  8.  312.  15  Sop.  Ct  621.  89  L^ 
Ed.  713;  HolUiia  t.  Iron  Go.  150  U.  S.  371, 
U  Sup.  Ct  127,  87  L.  Bd.  lllS;  Purifier  Go. 
T.  McGroarty,  136  U.  8.  287,  10. Sup.  Ot 
1017.  34  L.  Ed.  346;  Fogs  Blalr.  133  C. 
a  534,  11  Sup:  Ct.  476.  33  li.  Ed.  721;  Waata- 
bum  T.  Green,  133  V.  S.  SO,  10  Sup.  Ct  280, 
83  U  Ed.  610;  Fetera  t.  Bain,  133  U.  S. 
670;  10  Sup.  Ot  354,  33  L.  Ed.  696;  Brown 
V.  Fumltuce  Ca,  58  Fed.  286,  7  G.  G.  A. 
225,  22  L.  a  A.  817;  Gonorer  t.  HnU  (Wash.) 
45  Am.  St  Bep.  826,  note.  But  it  camiot  be 
said  that  Hie  dental  of  tbe  right  of  the  direct* 
OTB  of  an  insolrrat  corporation  to  tarefer 
thenuelTea  would  be  to  adopt  the  trust-fond 
doctrine.  Nor  can  it  be  said  that  the  theory 
that  the  dlreetora  bold  the  COTporate  proper^ 
ty  as  trustees  obtains  only  In  courts  that  ad- 
here to  that  doctrine.  And  when  it  is  said 
that  the  Irnst-fnnd  doctrine  has  been  repudi- 
ated by  most  of  tbe  states  of  the  Union  it 
must  not  be  tmdentood  that  upon  repudiat- 
ing the  doctrine  the  courts  of  tbose  states 
have  permitted  directors  to  prefer  tbemselves 
along  with  other  aredltws.  In  a  yerj  large 
majority  of  the  staites  -where  that  doctrine 
has  been  repudiated  it  Is  only  to  tbe  extent 
of  recognizing  the  right  of  insolvent  corpora- 
tions to  pn^er  tlieir  common.  unoflBcial  cred- 
itors in  the  same  manner  and  tp  tbe  same 
extent  that  an  Insolvent  individual  may;  but 
these  states  quite  as  generally  bold  that  d!- 
Kctor  creditors  may  not  be  pr^erred,  for  the 
reason  thst  tlkeir  position  as  managing  ag«its 
^ves  them  on  unfair  and  unequal  advantage 
over  other  creditors,  and  that  a  court  of  chan- 
cery cannot  permit  them  to  profit  by  their 
superior  knowledge,  thus  i^fned,  in  a  race  of 
diligence  among  ctedltm.  6o  tliat  wbile  a 
few  states  still  adhere  to  the  trust-fund  theo- 
ry, and  deny  the  right  to  make  any  prefer- 
enco  at  all,  a  very  large  majority  of  the  states 
have  repudiated  tlie  doctrine  only  to  the  ex- 
tent stated,  and  a  very  small  mincHity  of  the 
states  have  repudiated  the  doctrine  in  toto, 
and  permit  the  directors  to  prefer  themselves 
to  tbe  exclusion  of  all  other  creditors.  But 
It  is  Immaterial  by  what  name  we  designate 
tbe  portion  occupied  by  tbe  dh%ctors  of  a 
corporation,  tbe  fact  remains  that  it  Is  one 
of  trust  They  are  bound  to  devote  Its  prop- 
erty, while  in  tbelr  hands,  to  the  objecbi  tor 
which  Hie  corporation  was  created.  If  they 
mlsaivropriate  Its  property,  the  only  persons 
to  whom  tbey  are  answerable  are  the  stocfe- 
luriders  or  tbe  creditors.  They  hold'  and  ad- 
minister tbe  corporate  assets.  In  the  first  in- 
stance, tar  tbe  stockholders;  and  It  is  to 
these  asseto  alone;  in  tbe  absence  of  statute, 
that  the  creditor  can  have  recourse  when  the 
corporation  ceases  to  prosecute  its  business 
or  becomes  Insolvent  and  it  la  to  this  prop- 
erty he  must  look  as  tbe  only  security  for 
the  fulfillment  of  its  obligation.  *frhe  direct- 
ors are  the  agents  and  trustees  of  the  corpo- 
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ration  ami  Its  stockholders."  said  the  .court  in 
Nappanee  Gannlng  Co.  v.  Beld,  Murdock  and 
Co..  150  Ind.  614,  G25,  46  N.  B.  870.  It  ia 
quite  true  that  a  corporation  is  an  entity  and 
existence  separate  from  its  officers  and  stock- 
holders. But  an  act  of  insolvency  like  that 
in  tbe  caae  at  bar  leaves  this  separate  entity 
without  authority  or  value  for  any  purpose. 
That  the  directors  of  a  private  corporation 
are  simply  and  solely  the  representatives  of 
tbe  stockholders  and  of  the  corporation  must 
be  held  to  apply  to  a  solvent,  going  concern, 
but  such  a  statement  applied  to  an  Insolvent 
corporation  ts.  In  efCect,  to  say  that  the  di- 
rectors are  the  representatives  of  the  stock- 
holders and  of  themselves,  becanse,  if  it  is 
denied  that  tbe  directors  of  an  Insolvent  cor- 
poration owe  any  duty  to  tbe  creditors,  und 
the  rights  and  duties  of  the  stockholders  and 
dii'ectors  are  taken  out  of  the  corpora  tl(Hi. 
there  Is  nothing  left  tor  any  one  to  repre- 
sent It  is  not  possible  for  the  Insolvent  cor- 
poration, as  a  legal  entity,  to  enforce  any 
rights  or  to  perform  any  duties  aside  from 
the  rlgbta  and  duties  of  its  stockboldnrs  and 
directors.  Tbe  acquiescence  of  tbe  corpora- 
tion and  the  stockholders  in  an  action  taken 
by  tbe  directors  after  insolvency  can  mean 
nothing  more  ttian  the  acquiescence  of  the 
Btockholdeni  In  such  action. 

It  Is  quite  true  that  while  tbe  curporatlon 
la  a  going  concan  the  directors  are  the  trus- 
1»es  primarily  of  tbe  stockholders,  who  are 
tbe  real  parties  in  interest  But  when  the 
corporation  becomes  Insolvent,  the  relation  of 
these  trustees  towards  the  asaete  has  not 
changed.  Tbey  no  longer  hold  the  assets  in 
trust  for  tbe  stockholders,  as  the  stockhold- 
ers have  parted  with  all  beneficial  Interest  in 
tbe  assets,  because  the  same  by  force  of  law 
is  transferred  to  tbe  creditors.  But  because 
of  the  insolvency  nothing  has  taken  place 
that  bas  changed  the  rdatlon  of  the  directors 
to  the  remaiidng  aasets.  These  remaining  as- 
sete  must  go  to  tbe  creditors.  The  directors 
must  preserve  the  assets  for  this  express  pur- 
pose, and  are  powerless  to  make  any  other 
disposition  of  them.  These  assete  must  go  to 
creditors,  and  to  no  one  else,  although,  under 
the  doctrine  of  preference,  not  necessarily  to 
all  creditors,  or  classes  of  creditors,  alike. 
As  the  relation  of  the  directors  to  tbe  aasets 
has  not  been  changed  by  the  Insolvency,  tbey 
necessarily  hold  the  assets,  not  for  them- 
selves, but  In  trust  for  the  creditors,  who 
now  have  the  excluidve  Intereat;  so  that  It 
must  not  be  understood  that  there  Is  no  trust 
relatlfm  between  the  directors  and  tbe  credit- 
ors. Tbey  hold  these  assete  In  trust  for  the 
payment  of  the  debte,  either  pro  rata  or  pref- 
erentially, and  they  can  apply  the  assete  to 
no  other  purpose.  And  when  It  is  said  tbat 
the  trust-fund  theory  baa  been  repudiated, 
nothing  more  can  be  meant  than  that  the  as- 
sete of  an  Insolvent  corporation  are  not  held 
by  the  directors  In  trust  for  creditors  pro 
rate. 

Let  it  be  conceded  that  a  corporation  may 
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prefer  Us  creditors  aa  an  Individual  may,  It 
certainly  should  not  be  declared  that  a  cor- 
poration may  do  more  in  -^Is  regard  tiian 
an  Individual  may.  But  tbls  is  what  Is  done 
when  directors  are  permitted  to  prefer  th^- 
selves.  When  the  three  or  Ave  directors  are 
the  sole  stockholders,  and  apply  Its  assets, 
when  insolvent,  to  the  payment  of  themselves 
aa  creditors,  they  are,  in  effect,  exercising  a 
power  which  la  denied  to  an  Insolvent  Indi- 
vidual. So  long  aa  the  directors  of  an  in- 
solreni  corporation  retain  dominion  over  the 
assets,  tbey  Bhonld  hare  the  power  to  dispose 
of  the  assets  and  prefer  creditors  to  the  same 
extent  tb^it  a  partnership  or  an  indivldaal 
can.  But  vrltb  their  anthwlty  as  the  corpo- 
ra tioo's  only  representatives  In  Ito  dealings 
with  the  public,  with  13uiv  exclusive  knowl- 
edge of  its  affairs  by  reason  of  their  exclo- 
liive  right  of  management,  with  their  aathor- 
Ity  to  detwmlne  when  the  corporation  Is  ln< 
solvent  and  when  It  becomes  necessary  to 
absndon  the  object  for  whliA  It  was  created, 
with  the  duty  imposed  upon  them  to  devote 
the  property  placed  in  th^r  control  to  par^ 
ticalar  tues,  with  the  public  as  well  as  cred- 
Itws  wholly  relying  upon  theb-  fidelity  and  In- 
tegrity, It  would  seem  to  violate  the  v^ 
spirit  of  equity  to  permit  these  managing 
agents  and  trustees,  when  the  owporatlon  be- 
comes insolvent,  to  act  as  grantors  for  the 
corporation  in  distrfhnting  to  themselves,  as 
grantees,  the  remaining  assets  of  the  corpora- 
tion upon  their  own  unsecured  antecedent 
claims  to  the  exclusion  of  other  unsecured 
oedltws.  A  court  would  not  hesitate  to  re- 
pudiate any  action  of  a  director  of  a  solvent 
going  corporation  whereby  he  sought  to  use 
his  offld&l  positicm  to  advance  big  personal 
interests  b^ond  those  of  others  of  equal  mer- 
it This  is  true  because  of  the  fiduciary  re- 
lation of  a  director  tovrards  all  persons  law- 
fully entitled  to  the  assets  of -the  cwpwation. 
The  creditors  of  an  Insolvent  corporation  are 
not  the  less  lavrfolly  entitied  to  the  remain- 
ing assets  of  the  corporation  than  are  the 
stoCktudders  lawfully  entitied  to  the  assets 
of  a  solvent  corporation.  The  duty  of  the 
directors,  when  the  corporation  becomes  In- 
S(^vent  Is  no  less  Impaative  to  preserve  the 
remaining  assets  and  apply  them  to  the  pay- 
ment of  debts  than  it  to  when  the  corpora- 
tion to  solvent  to  account  to  the  stockliold- 
ers.  And  when  the  directs  of  an  Insolvent 
corporation  undertakes  to  use  his  offidal  po- 
slti<m  to  advance  hto  peraonal  interests  be- 
yond those  of  others  of  equal  merit  the  con- 
demnation by  a  court  of  equity  of  such  an 
act  should  be  as  prompt  and  effective  as  It 
would  be  In  cases  where  the  corporation  to 
solvent  Until  it  can  be  said  that  some 
person  or  ctoss  of  persons  other  than  credit- 
ors has  or  may  have  sune  dalm  upon  the 
remaining  assets  of  an  Insolvent  cotporaUon, 
the  statement  that  there  to  no  trust  ration 
between  the  directors  of  the  Insolvent  corpo- 
ration and  the  creditors  must  stand  nnsnp- 
pwted  by  sufficient  reaaon. 


It  to  argued  that  appellant,  a  creditor,  cait 
not  complain  of  the  acts  of  the  directors  Id 
giving  preferences  to  themselves,  but  that  the 
stockholders  alone  can  do  so;  and  it  to  held 
that,  "if  the  corporation  and  the  stockholders 
acquiesce  in  the  action  of  the  dUvctor  cred- 
itors, outside  creditors,  who  are  straagers  to 
the  corporation,  and  have  no  Hen  or  claim  up- 
on Ite  property,  cannot  Impeach  the  transac- 
tion." Thto  necessarily  to  based  upon  the 
proposition  that.  If  the  act  of  the  directors 
was  a  fraud.  It  was  a  fraud  upon  the  stock* 
holdera  alone.  But  how  could  the  act  be  a 
fraud  upon  tbe  stockholders,  who,  under  no 
ch'ctunstauces,  can  receive  any  of  the  remain- 
ing asseto  of  the  corporation  after  it  becomes 
hc^essly  insolvent?  Upon  insolvency  all  the 
beneficial  Interest  the  stockholders  had  in.  the 
assets  to  transferred  to  the  creditors,  who 
must  look  to  the  prt^erty  of  the  corporation 
as  the  only  fnUUIm^it  of  ito  obligations.  The 
only  recourse  the  creditors  have  when  tiie  cod 
poration  twcomes  Insolvent  to  the  pnq^rty  In 
the  hands  of  Its  managing  officers.  As  they 
are  the  only  persons  Injured  under  such  dr- 
cnmstances,  as  all  the  rraialnlng  assets  must 
go  to  creditors,  and  to  no  one  else,  we  think 
it  neceasailly  foltows  that  they  are  the  prt^ier 
parties  to  comptofai  of  firaudulent  acts  ^  the 
directors  In  disposing  of  the  remaining  assets. 
Gould  creditors  not  be  heard  to  conq»Iain  if  the 
directors  were  giving  away  the  ranaining  as- 
seto  or  dlqrasing  of  them  at  a  sacrifice  in  the 
Interest  of  others,  even  with  the  consent  of 
the  stockholders?  It  must  be  admitted  that 
it  to  as  much  tiie  duty  of  tiie  directors  after 
the  corporation  becomes  Insolvent  to  preserve 
its  asseto  for  the  benefit  of  creditors  as  it  was 
th^  duty  before  Insolvoicy  to  preserve  tiie 
assets  for  the  stockholders.  See  Morawets  on 
Corp.  (Ist  Bd.)  CTO;  Thompson  on  Cotp;  i 
6630;  Crown  v.  Ksinerd,  57  Vt  625;  At* 
lanta,  etc.,  Co.  v.  Attonta  Nat  Bulk,  TC  Ga. 
41;  Sweeney  v.  Sugar  Refining  Go.,  30  W.  Ta. 
448,  4  8.  B.  431,  8  Am.  St  Rep.  88.  More- 
over, where  the  directors  and  stockholders  are 
the  same  persons,  as  when  the  corporation  has 
but  tiiree  or  five  directors,  and  they  are  Us 
sole  stockholdos,  it  coufd  hardly  be  expected 
that  the  stockholders  would  sue  themselves  ss 
directors  to  set  aside  as  fraudulent  a  transac- 
tton  In  which  they  thanselves  had  been  en- 
gaged. A  court  of  equity  will  certainly  pro- 
tect the  right  of  creditors  of  an  Insolvent  cor- 
poration to  have  the  ranaining  asseto  an^Ued 
In  paymoit  of  their  claims. 

Some  of  the  states,  among  them  Ohio,  Ten- 
nessee, Tbxss,  Washington,  and  South  Dakota, 
adhwe  to  the  trust  fund  doctrine,  and  upon 
the  Insolvency  ot  the  corporation  no  prefer- 
ences can  be  made,  which  necessarily  means 
tiut  director  creditors  cannot  be  prefared. 
The  great  velght  of  authority  to  against  pa- 
mUUng  the  directors  or  officers  of  an  insolvent 
corporation  to  be  tweferred  as  creditors,  m  to 
prefer  themsdves.  and  in  siQ^ort  of  the  vfew 
we  have  Ukea  of  tbe  question,  we  cite  tbe 
foltowing:   Bonney  v.  Till^,  109  Gal.  346^  42 
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Pac.  439;  Sacramento  Bank  r.  Padflc  Bank, 
124  Cal.  147.  56  Pac.  787,  4&  L.  R.  A.  863.  71 
Am.  St.  Rep.  86;  Moved  Bank  t.  iTett.  127 
Cal.  m  59  Pac  398;   FIshel  T.  Ooddard 
(Oolo.  Snp.)  69  Pflc.  007:  hovrry  Banking  Go. 
T.  Empire  Co.,  91  Qa.  624,  17  S.  E.  968;  MU- 
ledgevlUe,  etc.,  Co.  v.  Mclntyre,  etc.,  98  Ga.  503, 
25  S.  E.  667;  Atlas  Tack  Co.  r.  Macon  Hard- 
ware Co.,  101  Oa.  391,  29  S.  E.  27;  Monroe 
Mercantile  Co.  v.  Arnold,  108  Oa.  449,  34  S. 
E.  176;  Atlas  Tack  Co.  t.  Exchange  Bank, 
111  Ga.  703,  36  S.  E.  939;  Beach  v.  Miller,  130 
III.  162,  22  N.  B.  464,  17  Am.  St.  Rep.  291; 
Roseboom  v.  Wblttaker.  132  III.  81,  28  N.  B. 
389;  Atwater  t.  American  Exchange  Bank, 
152  III.  605,  38  N.  E.  1017;  GottUeb  v.  Miller, 
164  IlL  44,  39  N.  E.  992;  Uockford  Grocery 
Co.  T.  Grocery  Co.,  176  lU.  89,  51  N.  B.  642, 
67  Am.  St  Rep.  205;  Mayr  y.  Hodge,  etc.,  Co., 
78  III.  App,  656;  Rokker  v.  J.  W.  Butler  Pa- 
per Co.,  88  111.  App.  278;  Ryan  v.  U  O.,  etc.. 
By.  Co.,  21  Kan.  305;  Chicago,  etc.,  Ry.  Co. 
T.  Fowler,  55  Kan.  17,  89  Pac.  727;  Hays  v. 
atizena'  Bank,  61  Kan.  535,  33  Pac.  313; 
Grand,  etc.,  Co.  t.  Rude  Bros.  Mfg.  Co.,  60 
Kan.  145,  56  Pac.  848;   Cahlll  t.  People's 
Slangbter  Honse,  47  La.  Ann.  1483,  17  Sonth. 
784;  James  Clark  Co.  v.  Cotton,  91  Md.  195, 
46  Atl.  386,  49  L.  R.  A.  698;  Symonds  T.  Lew- 
is, 94  Me.  601,  48  Atl.  121;  Clay  t.  Towle,  78 
Me.  86,  2  Atl.  852;  European,  etc.,  R.  Co.  v. 
Poor,  59  Me.  277;   Taylor  t.  Mitchell,  80 
Minn.  492,  88  N.  W.  418;  Janney  v.  Minne- 
apolis, etc.,  79  Minn.  488^  82  N.  W.  984,  60  L. 
R.  A.  27S;  Taylor  t.  Fanning  (Minn.)  91  N. 
W.  269;  Love  Mfg.  Co.  v.  Queen  City  Mfg. 
Co.,  74  Miss.  290.  20  Soutb.  146;  Millaaps  t. 
Chapman,  76  Miss.  942,  26  South.  369,  71  Am. 
St  Rep.  547;  King  v.  Woolrldge,  78  Miss.  179, 
28  South.  824;  Robins  t.  Emry,  1  Smedes  & 
M.  Ch.  207,  262,  et  seq.;  Lamb  t.  Rnssell 
(Mlsa.)  32  South.  916;  Tlllson  T.  Downing,  45 
Neb.  549,  63  N.  W.  836;  Ingwerson  v.  Edge- 
combe, 42  Neb.  740,  60  N.  W.  1032;  Stough  v. 
Ponca  Mill  Co.,  64  Neb.  500,  74  N.  W.  868; 
Seeds  Dry  Plate  Co.  y.  Heyn,  etc.,  Co.,  57 
Neb.  214,  77  N.  W.  660;  Reynolds  v.  Smith, 
60  Neb.  197,  82  N.  W.  627;  National  Wall  Pa- 
per Co.  T.  Columbia,  etc..  Bank  (Neb.)  88  N. 
W.  4S1,  56  L.  R.  A.  121;  Merchants'  National 
Bank  T.  McDonald  (Neb.)  88  N.  W.  492;  Wil- 
liams T.  Turner  (Neb.)  88  N.  W.  668;  Smith 
V.  Pntman,  61  N.  H.  632;  Richards  v.  New 
Hampshire  Ina.  Co.,  43  N.  H.  263;  Taylor  t. 
Gray,  59  N.  J.  Eq.  621,  44  Atl.  668;  Savage  v. 
Miller.  66  N.  J.  Eq.  432,  36  Atl.  576,  39 
Atl.  665;  Mallory  v.  KIrkpatrlek.  54  N.  J.  Eq. 
60,  33  Atl.  205;  Montgomery  v.  Phillips,  63 
N.  J.  Bq.  203,  31  Atl.  622;  Tennant  v.  Apple- 
by (N.  J.  Ch.)  41  Atl.  110;   First  National 
Bank  v.  Elliott  42  Hnn,  121,  affirmed  in  114 
N.  Y.  622,  21  N.  E.  416;  Hill  v.  Pioneer  Lum- 
ber Co.,  113  N.  a  173,  18  S.  B.  107,  21  L.  R. 

A.  560,  87  Am.  St  Rep.  621;  Graham  v.  Carr, 
130  N.  C,  271,  41  S.  B.  379;  Rouse  v.  Mer- 
chants' National  Bank,  46  Ohio  St.  493,  22  N. 

B.  283.  6  L.  R.  A.  878,  15  Am.  St  Rep.  644; 
Finch  Mfff.  Go.  T.  Tlw  Bterllns  Oo^  187  Pa. 


596.  41  AO.  294;  Mueller  v.  Clay  Co.,  183  Pa. 
450,  38  Atl.  1009;  Kersteter's  Appeal,  140  Pa. 
148,  24  Atl.  163;  Pangburn  v.  American,  etc.. 
Go.  (Pa.)  64  Ati.  Olney  v.  Conauicut 

Land  Co.,  16  R.  I.  507,  18  Atl.  181,  5  L.  R.  A. 
361,  27  Am.  St.  Rep.  767;  Adams,  etc.,  Co. 
Y.  Dryetle,  8  S.  D.  119,  65  N.  W.  471,  31  L. 
R.  A.  497.  59  Am.  St  Rep.  751;  Portland,  etc., 
Co.  V.  Rosslter  (S.  D.)  94  N.  W.  702;  Mem- 
phis, etc.,  Co.  V.  Ward,  99  Tenn.  172,  42  S. 
W.  13,  63  Am.  St.  Rep.  825;  New  Meiiipiiia 
Gas  Light  Cases,  105  Tenn.  2G8  (292)  <iO  S. 
W.  206;  Marr  v.  Bank,  4  Cold.  471;  Swepson 
V.  Bank,  9  Lea,  713;  Lyons-Thomas,  etc.,  Co, 
V.  Perry  Stove,  etc.,  Co.,  8G  Tex.  143,  24  S. 
W.  16,  22  L.  R.  A.  802;  Lyons-Thomas,  etc.. 
Co.  V.  Stove  Co.,  88  Tex.  408,  27  S.  W,  100; 
Noble  Mer.  Co.  v.  Mt  Pleasant  etc.,  Inst.,  12 
Utah,  213,  42  Pac.  869;  Burnham  v.  MeCor- 
mlck.  18  Utah,  42,  55  Pac.  77;  State  ex  rel. 
V.  Superior  Court,  20  Wash.  545,  56  Vac.  35, 
45  L.  R.  A.  177;  Cook  v.  Moody,  18  Wash. 
114,  50  Pac.  1020,  63  Am.  St  Rep.  872;  Con- 
over  V.  HuU,  10  Wash.  673,  39  Pac.  166,  45 
Am.  St  Rep.  810;  Hultngs  v.  Hulings  Lum- 
ber Co.,  38  W.  Va.  861,  IS  S.  E.  620;  Lamb 
v.  Laughlln,  25  W.  Va.  300;  Lamb  v.  Pan- 
nel's  Adm'rs,  28  W.  Va.  663;  Haywood  v. 
Lincoln  Lumber  Co.,  64  Wis.  639,  26  N.  W. 
184;  First  Nat  Bank  v.  Knowles,  67  Wis. 
878,  28  N.  W.  225;  Rowe  v.  Leuthold,  101 
Wis.  242,  77  N.  W.  153;  Slack  v.  North- 
western Bank,  108  Wis.  57,  79  N.  W.  51,  74 
Am.  St  Rep.  841;  Durlacker  v.  Frazer,  8 
Wyo.  68,  65  Pac.  306.  80  Am.  St  Rep.  918; 
Bradley  v.  Farwetl.  1  Holmes,  433,  440,  Fed. 
Cas.  No.  1.779;  Bradley  v.  ConvCTse,  4  Cliff. 
375,  379,  Fed.  Cas.  No.  1,776;  Corbett  v. 
Woodward,  6  Sawy.  403,  417,  Fed-  Cas.  No. 
8,223;  Coons  v.  Tome  (C.  C.)  9  Fed.  532.  534; 
Llpplncott  V.  Shaw  Carriage  Co.  (C.  C.)  25 
Fed.  577,  586;  Adams  v.  Kehlor  Milling  Co. 
(C.  C.)  35  Fed.  433,  486;  Adams  v.  Kehlor 
Milling  Co.  (C.  C.)  36  Fed.  212,  213;  Consoli- 
dated Tank  Line  Co.  v.  Kansas  City  Varnish 
Co.  (C.  C.)  43  Fed.  20i;  Howe  v.  Sanford 
Fork  &  Tool  Co.  (O.  C.)  44  Fed.  231;  Consoli- 
dated, etc.,  Co.  V.  Kansas  City,  etc.,  Co.  (C. 
O.)  45  Fed.  7.  18;  Sutton  Mfg.  Co.  v.  Hutch-, 
inson,  63  Fed.  496,  502.  11  C.  C.  A.  320;  Bos- 
worth  V.  Jacksonville  Nat  Bank,  64  Fed.  615, 
619,  12  C.  C.  A.  341;  Northwestern,  etc..  Ins. 
Co.  V.  Cotton  Exchange,  etc.,  Co.  <C.  C.)  70 
Fed.  .155,  160;  Kittel  v.  Augusta,  etc.,  R.  R. 
Co.  (C.  C.)  78  Fed.  SSS,  856;  Richards  v.  Hall- 
day  (C.  C.)  92  Fed.  798;  Hart  v.  Globe  Ins. 
Co.  (C.  C.)  113  Fed.  307,  842;  Harding  v. 
Hart,  113  Fed.  804.  51  a  O.  A.  264;  Koehler 
v.  Black  River,  etc.,  Co..  2  Black,  715.  17  L. 
Ed.  339;  Drury  v.  Railroad  Co.,  7  Wall.  299, 
19  L  EA.  40;  Curran  v.  State  of  Arkansas,  15 
How.  304,  14  L.  Ed.  705:  Graham  v.  Railroad 
Co.,  102  U.  S.  148,  26  L.  Ed.  106;  Holllns  v. 
Brlerfleld,  etc.,  Co.,  150  U.  S.  871,  14  Sup.  Ct. 
127,  37  L.  Ed.  1113;  Gas  Light  Imp.  Co.  t. 
Terrell,  L.  R.  10  Eq.  188;  Aberdeen  R.  Co.  v. 
Blakie,  1  MacQueen,  461;  1  Beach,  Prl.  Corp. 
i  241b;  2  Cook,  Corp.  (4tb  EtL)  682;  Clark 
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on  Corp.  {  244;  3  Clark  &  M.  Priv.  Corp.  p. 
2414;  Elliott,  Corp.  (33  Ed.)  S  189;  Field, 
Corp.  S9  172-174;  2  Mor.  Prl.  Corp.  (4th  Ed.) 
i  787;  2  SpelllDg,  Prl.  Cor.  8  713;  Taylor,  Prl. 
Corp.  (4th  Ed.)  §  759;  5  Thompson,  Corp.  | 
<aS03;  7  Thompson,  Corp.  f  8496;  Walt,  In- 
solvent Corp.  S  102;  2  Beach,  Modem  Law  of 
Con.  §  lOTl;  Eeese.  Ultra  Vires,  f  155;  23 
Am.  Law  Rev.  1009;  27  Am.  Law  Rev.  846; 
note  to  Tennant  v.  Appleby  (N.  J.  Oh.)  9  Am. 
&  Eng.  Corp.  Caa.  N.  S.  200-212  (a.  c.  41  Atl. 
HO);  note  to  Atlas  Tack  Co.  v.  Exchange 
Bank  (Ga.)  13  Am.  &  Eng.  Corp.  Cas.  252,  25 
(6.  c.  30  S.  E.  939);  note  to  Graliam  v.  Oarr 
(N.  C.)  16  Am.  &  Eng.  Corp.  Cas.  N.  S.  483 
(8.  c.  41  S.  E.  379);  note  to  Sldell  v.  Mlas-jurl 
Pac.  R.  Co.,  24  C.  C.  A.  221-231;  note  to 
Lyons,  etc.,  Co.  T.  Perry  Stove  Co.,  22  L.  R. 
A.  802,  807;  note  to  Buck  v.  Ross,  57  Am.  St 
Rep.  63  (82);  note  to  Couover  v.  Hull,  45  Am. 
St  Rep.  826-835;  note  to  Brown  v.  Grand 
Rapids,  etc.,  Co.,  22  L.  R.  A.  817;  note  to 
Sutton  Mfg.  Co.  V.  Hutchinson,  63  Fed.  496, 
11  C.  C.  A.  320;  note  to  HUl  v.  Pioneer  Lumber 
Co.  (N.  C.)  9  Am.  R.  R.  &  Corp.  Rep.  61  (s.  & 
18  8.  E.  107.  21  L.  R.  A.  66a  37  Am.  8L  Rep. 
621). 

As  bearing  upon  the  proposition  that  di- 
rectors may  not  prefer  themselves,  see,  also, 
Washburn  y.  Qreen,  13S  U.  S.  30,  10  Sup. 
Ot  280,  33  L.  Ed.  616;  Wisconsin,  etc.,  Go. 
T.  Lehigh,  etc.,  Co.  <C.  C.)  64  Fed.  497;  Sldell 
T,  Missouri  Pac  Ry.  Co.,  78  Fed.  724,  24  O. 
OL  A.  216;  Standard,  etc..  Go.  T.  Excelsior, 
etc.,  Co.,  108  La.  74,  32  South.  221;  Eranse 
T.  Malaga  Glass  Co.  (N.  J.  Oh.)  18  AU.  867; 
Merchants*  Bank  y.  Newton,  etc.,  Mills,  116 
N.  C.  607,  20  8.  B.  765;  Mary  Lee,  etc.,  Co. 
T.  Knox  &  Co.,  110  Ala.  632,  19  South.  67; 
Corey  y.  Wadsworth,  99  Ala.  68,-  11  South. 
S60,  23  L.  B.  A.  618,  42  Am.  St  Rep.  29; 
Ourran  y.  State,  15  How.  301,  14  L.  Ed.  705; 
King  y.  Union  Iron  Co.,  68  Hun,  601,  11 
N.  Y.  Snpp.  603;  Standard,  etc.,  Co.  y.  Ex- 
celsior Co.  (La.)  32  South.  221;  Hurd  y.  New 
York,  etc.,  Co.,  167  N.  Y.  89.  60  N.  B.  827; 
Standard  Nat  Bank  y.  National,  etc.,  Co. 
(Sup.)  68  N.  Y.  Supp.  312. 

Without  unduly  extending  this  opinion,  we 
can  quote  but  briefly  from  a  few  of  the 
eboye  decisions.  Bonney  r.  Tilley,  supra: 
"It  seems  to  be  well  settled  tbat  directors 
ot  an  Insolvent  corporation,  who  are  credit- 
ors of  the  company,  cannot  secure  to  them- 
selves  any  preference  or  advantage  over  oth- 
er creditors  In  the  payment  of  their  claims." 
Monroe  Mercantile  Co.  v.  Arnold,  supra  i  "In 
the  management  therefore,  of  the  property, 
after  the  failure  of  the  corporation,  the  goy- 
emlng  body  of  officers  thereof  are  charged 
with  tbe  duty  of  conducting  Its  affairs  strict- 
ly in  the  interest  of  Its  eilsting  creditors; 
and  It  would  be  a  breach  of  such  trust  for 
them  to  undertake  to  give  any  one  of  its 
members  any  advantage  over  any  other  cred- 
itor in  securing  the  payment  of  his  debts  in 
preference  to  all  others."  Atwater  t.  Amer- 
ican, etc.  Bank,  anpra:  "If  tbe  directors  ace 


themselyes  creditors,  they  cannot  receive  any 
advantage  or  preference  in  the  payment  of 
their  claims  at  the  expense  of  otber  credit- 
ors."  Rockford,  etc.,  Co.  y.  Standard,  etc., 
Co.,  Buim:  "The  law  is,  however,  that  ao 
insolvent  corporation  cannot  prefer  a  credit- 
or who  at  the  time  Is  a  director  therein." 
Rokker  y.  Paper  Company,  supra:  'The  pur- 
pose  and  spirit  of  tbe  rule  la  to  prevent  offi- 
cers who  are  creditors  of  an  Insolvent  cor^ 
poratlon  from  taking  advantage  of  their  po- 
sition as  such  officers  to  secure  a  preference 
over  other  creditors."    Hays  v.  Citizens' 
Bank,  supra:  "The  directors  of  a  corporation 
occupy  a  fiduciary   character  toward  the 
stockholders  and  creditors.    •    •    •  The 
decisions  are  well-nigh  unanimous  that  the 
directors  of  such  corporation  cannot  while 
they  continue  In  control  of  the  remaining 
assets  of  tbe  corporation,  take  any  advantage 
of  their  position  to  seciure  preferences  or 
advantage  for  themselves  over  other  credit- 
ors."   Cahill  y.  People's,  etc,  Co.,  -supra: 
"The  director  who  Is  the  trustee  of  the  cred* 
Itor.  who  has  It  In  bis  power  to  stop  ex- 
penses and  prevent  losses  to  the  creditors.  Is 
not  a  third  person  who  can  acquire  rights 
superior  to  him."   James  Clark  Co.  y.  Cot- 
ton, supra:  "Officers  of  a  corporation,  who 
are  also  its  creditors,  cannot  lawfully  pay 
their  own  claims  In  preference  to  other  cred- 
itors when  the  corporation  is  Inaolvent" 
Taylor  v.  Mitchell,  supra:  "But  when  tlie 
corporation  is  Insolvent  its  directors  who  are 
its  creditors  cannot  secure  to  themselves  any 
advantage  or  preference  over  other  creditors. 
They  cannot  take  advantage  then  of  their  fi- 
duciary relation,  and  deal  directly  with  them- 
selves, to  the  Injury  of  others  in  equal  right 
If  they  do,  equity  will  set  aside  the  transac- 
tion at  tlie  suit  of  creditors  of  the  corpora- 
tion or  their  representatives,  without  refei^ 
ence  to  the  question  of  any  actual  frando' 
lent  intent  on  the  part  of  the  directors,  for 
the  right  of  the  creditors  does  not  depend 
upon  fraud  In  fact  but  upon  the  violation  of 
the  fiduciary  relation  of  the  directors."  Love 
Mfg.  Co.  v.  Queen  City  Mfg.  Ca,  supra: 
"To  permit  It  [directors  to  prefer  themselvesl 
would  be  to  allow  those  Intrusted  with  ttie 
governing  power  of  a  corporation  to  prefer 
themaeJvea  by  their  own  determination  and 
action— a  proposition  monstrous  in  the  ex- 
treme, shocking  to  tbe  moral  sense,  and  whol- 
ly indefensible.    •    •    •    These  directors, 
by  their  own  will  and  act  preferred  them- 
selves; a  thing  qnlte  natural,  but  which  the 
law  cannot  sanction.   By  tboir  act  they  prao 
tlcally  dissolved  the  corporation,  and  put  an 
end  to  its  going,  and  appropriated  Its  prop- 
erty to  themselves,  thereby  destroying  for- 
ever all  chance  of  realization,  by  other  cred- 
itors, from  the  continued  opei^tion  of  the 
corporation."   Symonds  v.  Lewis,  supra:  "At 
common  law  a  debtor  may  prefer  a  creditor 
to  the  exclusion  of  others,  but  a  dlffe-rent 
rale  prevails  when  tlie  creditor  is  a  director 
of  an  Insolvent  corporation  debtor.  The  dl> 
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rectora.  Id  such  case,  are  not  strictly  tnw- 
tees  for  tbe  general  creditors,  tbougb  somc- 
tlmes  so  called,  but  th^  owe  them  a  duty 
whlcA  Is  Inconsistent  with  tbe  taking  of  a 
secnrtty  for  prior  indebtedness,  to  their  detri- 
ment." Williams  V.  Turner,  oupra:  "The 
proposition  that  an  Insolvent  corporation  can- 
not prefer  a  debt  on  which  its  oflBcers  and 
directors  are  bound  as  snretles  Is  now  thor^ 
oughly  estabUshed  In  this  state."  Smith  t. 
Putnam,  supra:  "While  directors  of  corpora- 
tions are  not  trustees  In  a  technical  sense, 
there  Is  yet  no  doubt  but  that  they  occupy 
a  fiduciary  position  towards  stockholders  and 
creditors  of  tbe  corporation,  and  that  fhey 
come  wItlilD  the  designation  of  persons  fliling 
a  fiduciary  relationship.  In  fact,  they  bold 
a  [wsltlon  of  the  bigbest  trust  and  will  there- 
fore be  required  to  execute  It  witb  tbe  ut- 
most fidelity.  Tbls  being  so,  it  is  plain  that 
tbe  defMidants  could  not  use  tbelr  facial 
position  to  adTance  tlitir  iDdlvldual  Inter* 
ests."  Graham  v.  Carr*  supra:  "Tlie  law 
will  not  allow  the  stockboldos  and  offlcera 
of  the  corporation  to  takA  advantage  of  tiielr 
knowledge  of  the  InsolTent  condition  of  tbm 
concern,  and  tbelr  i>ower  to  use  and  control 
tbe  assets,  to  pay  th^  own  debts,  f»  to.  ro- 
llere  tbem  from  special  liabilities  to  tbe  In- 
Jury  of  the  other  creditors."  Mueller  r.  CBay 
Ga,  supn:  '^It  is  tbe  settled  hiw  of  this 
commonwealth  that  an  insolvent  debtor, 
wbetber  corporation  or  Individual,  may  pre- 
fer bona  fide  cieditors;  but,  If  tbe  creditor 
benefited  be  a  director  or  other  officer  pos- 
sessed of  oorporate  power  and  cwporata 
knowledge  of  the  Insolvency  of  tbe  corpora- 
ttoB,  tben  he  baa  an  advantage  over  other 
oedltots  whose  claims  may  be  of  equal  mer- 
it He  baa  knowledge  that  bla  debt  is  in 
peril,  and  lias  the  power  to  prefer  himself. 
As  Ibe  ia  In  a  seiue  trustee  for  all  tbe  stock- 
taoldos  and  creditors,  equity  forbids  tbat  be 
should  act  solely  for  himself,  regardless  of 
the  biterests  of  those  for  whom  he  It  tn»> 
tee.**  OIney  v.  Conanlcut  Land  Co.,  su^: 
*^t  la  generally  agreed  that  directors  are 
tmsteoB  for  stockfaotders.  This  bdng  estab- 
Uflbed,  we  think  It  follows  naturally  tiiat 
wben  the  corporation  becomes  Insolvent,  and 
tbe  stockboldws  have  no  longer  a  su6staii- 
tial  Interest  In  the  properly  ot  tbe  corpora- 
tion, directors  sbonld  be  regarded  as  trus- 
tees of  the  credlton  to  whom  the  property 
ot  the  corporation  must  go.  *  *  *  If, 
then,  the  director  be  a  trustee,  or  one  who 
Imlds  a  fldndary  relation  to  the  nedltors. 
In  case  of  Insolvency  be  cannot  take  ad- 
vantage of  tale  position  for  his  own  benefit 
to  th^  loss.  The  right  of  tbe  creditor  does 
not  depend  upon  fraud  or  no  fraud,  but  up- 
on the  fiduciary  relation.**  Rowe  v,  Leutb- 
old,  supra:  "WbUe  It  Is  true  tbat  the  mere 
fact  ot  tbe  insolvency  of  a  corporation  does 
not  convert  its  property  Into  a  trust  fund 
tar  0»  benedt  of  all  Its  credlton.  so  as  to 
prevent  one  of  tbem,  without  fraud,  from 
obtaining  a  preference  by  ordinary  adversary 


proceedings,  yet  tbe  officers  and  directon  of 
an  Insolvent  corporation  canuot  lawfully  pre- 
fer themselves  ovw  Its  general .  creditors." 
Gorbett  v.  Woodward,  aupra:  "A  director  of 
an  Insolvent  corporation  Is  a  trustee  of  its 
property  and  assets,  for  Ito  stockboldm  and 
credlton,  and  It  Is  contrary  to  the  firat  prin- 
ciples of  equity  that  he  should  deal  with 
such  property  for  his  own  advantage  and  to 
tbelr  Injury."  Adams  v.  Eeblor  Milling  Co., 
supra:  "It  may  be  conceded  that  a  corpora- 
tion, though  Insolvent  has  the  power  to  pre- 
fer creditors,  but  tbe  relation  which  direct- 
on  bear  to  tbe  onporatlon  as  trustees  <a  its 
assets  Is  such  tbat  they  cannot  lawfully  ex- 
ercise the  power  In  question  for  their  per- 
sonal advantage."  Consolidated,  etc.,  Co.  v. 
Kansas  City,  etc.,  Co.,  supra:  "When  a  cor^ 
poratlon,  In  Its  business  afFaln,  Is  thus  In 
artlcnlo  mortis,  wliatever  may  yet  be  main- 
tatoed  on  dfvlded  opinions  as  to  ito  right  to 
dlqmse  of  its  propoty  so  as  to  give  a  prefer- 
ence to  some  general  creditor,  the  law  is  too 
well  settled,  at  least  In  tbls  Jurisdiction,  to 
admit  of  extended  discussion,  that  its  di- 
recton cannot  make  a  dlaposltion  of  the  as- 
sets so  as  to  secure  to  themselves,  directly 
or  indirectly,  a  preference  over  eeaeral  cred- 
itors. *  *  *  It  Is  not  too  much  to  say 
tbat  It  is  tbe  established  doctrine  of  the  fed- 
eral cdnrts."  Tennant  v.  Appleby,  supra; 
"Independent  of  any  statute  nlatlng  to  pref- 
erence of  credlton  an  insolvent  corpora- 
tion, the  directon  of  a  corporation  upon 
its  Insolvency  become  trustees  for  its  credit- 
ors, and  cannot  use  their  own  position  of 
trust  to  obtain  for  their  own  debts  an  Inordi- 
nate share  of  tbe  assets."  See.  also,  tbe  dls- 
senting  opinion  and  cases  dted  by  Hadtey, 
in  Nappanee,'etc.,  Co.  v.  Beld,  Mnrdock 
&  Co.,  1S8  Ind.  814,  64  N.  E.  870,  59  R. 
A.  199. 

In  supp<nt  of  Qie  doctrine  that  a  corpora- 
tion In  embarraased  or  falling  circumstances 
may  prefer  debts  due  to  tbe  directors,  or  in- 
directly as  sureties,  tbe  following  cases  an 
dted:  Beiebmld  v.  Commercial  Hotd  Co., 
106  111.  439;  Ceptral  R.  B.  Co.  v.  Glaghorn. 
1  Speers*  Bq.  648;  Sanford,  etc.,  Co.  v.  Howe, 
etc.,  Co.,  Ift7  U.  8.  S12,  IB  Sup.  Ct  621.  38  L. 
Ed.  718e  Farmen*  Bank  v.  Wesson,  48  Iowa, 
830,  80  Am.  Rep.  898;  Garrett  v.  Burilngton 
Plow  Co^  70  Iowa,  607,  29  N.  W.  805,  69  Am. 
Bep.  461;  Warfleld.  eto.,  Oa  v.-  Marshall,  ete., 
Co.,  72  Iowa,  666,  84  N.  W.  487.  2  Am.  St. 
Rep.  263;  Se^euit  v.  Webster,  18  Mete.  497, 
46  Am.  Dec.  748;  Bntla  v.  lAnd  &  Mining 
Co.,  189  Mo.  407,  41  S.  W.  234.  61  Am.  St 
Bep.  464;  Bank  of  Montreal  v.  Potts,  etc., 
Co..  00  Mich.  345,  61  N.  W.  612;  Petera  t. 
Bain.  183  U.  B.  670,  10  Sup.  Gt  864,  33  L. 
Ed.  696;  Planten'  Bank  v.  WhltUe,  78  Va. 
737;  Worthern  v.  Griffith,  69  Ark.  662,  28  8. 
W.  286,  43  Am.  St  Bep.  60;  Oatlln  v.  Eagle. 
6  Conn.  233.  In  Belchwald  v.  Commercial 
Hotel  Co..  supra,  it  is  held  that  tbe  foct  that 
a  creditor  is  a  stockholder  does  not  debar  blm 
from  obtaining  security  tor  debta  due  to  blm- 
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■elf  to  tbe  exdusloii  of  otber  creditors.  Bnt 
In  the  same  state.  In  BetLtb  v.  Miller,  130  HI. 
162,  22  N.  B.  464,  17  Am.  St.  BepL  291,  It  Is 
held  tbat.  If  directors  are  creditors,  tbey  can- 
not secure  any  advantage  or  preference  In  the 
payment  of  their  claims  at  the  expense  of 
other  creditors;  and  in  Bockford,  etc.,  Co.  r. 
Standard,  etc..  Co..  175  III.  89.  51  N.  B.  642. 
67  Am.  St  Bep.  203,  the  court  said,  'The 
law  Is,  however,  that  an  InsDlvent  corpora- 
tion cannot  prefer  a  creditor  who  at  the 
time  is  a  director  therein."  In  Central  B. 
Co.  T.  Glaghom,  1  Speers'  Eq.  545,  the 
court  did  not  find  that  the  corporation  was 
insolvent  when  tbe  mdrtgages  were  given, 
but  states  in  the  opinion  tbat  it  cannot  be 
said  that  the  company  was  actually  Insol- 
vent when  the  mortgages  were  given,  or  that 
they  were  c^ven  as  a  means  of  winding  up. 
Tbe  case  depended  mainly  on  a  statute  of 
that  state.  In  Sanford.  etc.,  Co.  t.  Howe, 
etc.,  Co.,  supra,  the  court  rests  its  ruling  upon 
tbe  facts  tbat  when  the  mortgage  was  exe* 
cuted  tbe  corporation  was  not  Insolvent;  tbat 
it  was  believed  by  all  the  parties  at  tbe  time 
to  be  solvent,  and  was  In  fact  solvent,  If  the 
assets  were  worth  as  much  as  tbey  cost;  that 
it  was  a  going  concern.  Intended  to  continue 
in  tmainesB,  and  did  in  tect  continue  for 
some  months  In  the  ordinary  way,  and  paid 
$30,000  indebtedness.  oQier  than  that  secured. 
In  tbe  usual  course  of  business.  Tbe  court 
expressly  holds  that  the  mie  that  directors 
may  not  take  advantage  of  their  position  and 
power  to  secure'  personal  advantage  to  them- 
selves has  no  application  to  the  facts  of  that 
case.  It  is  true  that  the  case'  was  reversed 
upon  appeal  from  tbe  Circuit  Court  (44  Fed. 
231),  the  Circuit  Court  having  found  that  the 
corporation  was  "deeply  Insolvent"  Its  debts 
far  In  excess  of  Its  assets.  In  Sutton  Mfg. 
Co.  V.  Hutchinson,  63  Fed.  406,  11  C.  C.  A. 
820,  in  answer  to  the  contention  that  In  the 
absence  of  statute  an  Insolvent  corporation, 
though  not  intending  to  continue  Its  business, 
might  make  preferences  among  Its  creditors, 
whoever  they  may  he  or  whatever  their  re- 
lation to  the  corporation,  Harlan,  Circuit 
Justice,  said:  "If  this  be  a  sound  rule,  It 
would  follow  that  directors,  being  also  credit- 
ors, of  an  Insolvent  corporation,  which  has 
abandoned  tbe  objects  of  Its  creation,  and 
ceased  an  active  existence,  may  distribute 
among  themselves  Its  entire  assets,  If  the 
reasonable  value  thereof  does  not  exceed 
tbefr  aggregate  demand.  We  cannot  accept 
this  view."  In  Richardson's  Ex'rs  v.  Green, 
133  U.  S.  SO,  10  Sup.  Ct.  280,  33  L.  Ed.  616, 
it  Is  said:  "While  the  relations  of  a  party 
towards  a  corporation  as  a  director  and  offi- 
cer, or  as  Its  principal  stockholder,  do  not 
preclude  him  from  entering  Into  contracts 
with  ft,  from  making  loans  to  It.  and  from 
taking  its  bonds  as  collateral  security,  a 
court  of  equity  will  refuse  to  lend  its  aid  to 
their  enforcement  unless  satisfied  that  the 
tranenctlon  was  entered  Into  in  good  faith 
with  a  view  to  the  benefit  of  tlie  company  as 


well  aa  all  Its  creditors,  and  not  solely  with 
a  view  to  his  own  benefit."  See,  also,  United 
States  Supreme  Court  cases  cited  alMve. 
Farmers*  Bank  v.  Wasson,  anpra,  Garrett  v. 
Burlington  Plow  Co.,  supra,  and  Warfleld, 
ete.,  Co.  T.  Marshall,  etc.,  Co.,  supra,  follow 
the  case  of  Buell  v.  Bncklngtuun,  16  Iowa. 
284.  85  Am.  Dec.  B16,  Which  holds  that  a  di- 
rector creditor  may  be  pi-eferred,  although 
Judge  Cole  states  there  was  no  evidence  tbat 
tbe  company  was  insolvent;  bnt  the  correct- 
ness of  the  rule  seems  to  be  doubted  in  In 
re  Assignment  of  Woolen  Mills.  101  Iowa, 
181,  70  N.  W.  115.  See,  also.  Singer  Piano 
Conqmny  v.  Walker,  113  Iowa.  664,  83  N.  W 
726.  In  Sargeant  v.  Webster,  supra,  it  1» 
held  that  a  corporation  may  prefer  creditors, 
but  in  ttiat  case  Sargeant  mta  not  an  officer 
or  director,  but  simply  a  stoclcholder.  Mas- 
sachusetts now  has  a  statute  restricting  the 
right  insolvents  to  prefer  themselveo.  In 
Butler  T.  Land  &  Mining  Co.,  supra,  it  was 
held  that  the  three  directors  of  an  Insolvent 
corporation,  who  were  tbe  sole  stockholders, 
might  prefer  themselves  to  the  exclusion  ot 
all  other  creditors.  In  a  later  casfr-fitato  ex 
rel.  V.  Bubber  Mfg.  Co.,  149  Mo.  181,  209,  Bft 
S.  W.  821— the  court  flpeafcing  of  the  Butler 
^nd  other  cases  said:  "Bnt  In  these  and  tai  all 
other  cases  that  have  come  before  tills  court 
bringing  Into  question  the  powers  and  dntleti 
of  directors,  they  have  been  treated  as  trus- 
tees, of  whom  the  utmost  good  faltb  was  de- 
manded, and  nothing  has  lieen  said  in  any  of 
Ite  decisions  that  would  justify  a  director  in 
preferring  himself  to  tbe  detriment  of  tbe 
best  Interest  of  tbe  corporation  at  its  stock- 
holders." That  court  formerly  held  that  di- 
rectors could  not  prefer  themselves.  Boan  v.. 
Winn,  93  Mo.  503,  4  S.  W.  736;  lagrange, 
etc.,  Co.  V.  National  Bank.  122  Mo.  164,  26 
S.  W.  710,  43  Am.  St  Rep.  658;  Snddarth  v. 
Gallagher.  126  Mo.  393,  28  S.  W.  880.  And 
the  Court  of  Appeals  of  that  state  follows 
the  trust-fund  theory,  and  denies  tbe  right  to 
make  sucb  preferences.  Williams  v.  Jones. 
23  Mo.  App.  132;  Kankakee,  ete.,  Co.  v. 
Kampe.  38  Mo.  App.  229;  State  ex  rel.  t. 
Brockman,  39  Mo.  App.  131.  In  Peters  v. 
Bain,  fupra,  tbe  court  accepted  tbe  construc- 
tion given  a  state  statute  against  fraudulent 
conveyances  by  tbe  Supreme  Court  of  Ap- 
peals of  Virginia  as  controlling.  The  right 
of  a  corporate  officer  to  prefer  himself  to  the 
exclusion  of  other  creditors  was  not  present- 
ed. Worthen  v.  Griffith,  supra,  follows  the 
Iowa  cases,  but  Arkansas  now  by  statute  fOr^ 
bids  preferences  by  insolvent  corporations. 
Catlln  r.  Bagle.  supra,  simply  decides  tliat 
preferences  may  be  made.  No  question  was 
made  as  to  the  right  of  directors  to  prefer 
themselves. 

If  tbe  sole  managing  agente  of  a  corpora- 
tion may.  even  after  they  know  It  Is  ap- 
proaching Insolvency,  Invite  public  confidence 
by  continuing  the  business  as  a  going  con- 
cern, determine  for  themselves  bow  long  thegr 
sliall  continue  the  losing  business,  determine 
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bow  fBLt  the  assets  shall  be  depleted  before 
tliey  declare  the  corporatioD  Inaolvent,  tbeae 
same  maDagliis  agenta,  bavlsg  leached  the 
point  where  InsolTency  must  be  declared. 
stiU  acting  for  the  corporation,  should  not  be 
permitted  to  appropriate  the  remnant  of  the 
aaaets  to  the  payment  of  tbelr  individual  un- 
secured claims  to  the  exclusltm  of  all  other 
creditors.  If  the  right  ta  collect  a  debt  Is  "a 
race  of  diligence,"  cq^en  alike  to.  all  creditors— 
and  this  Is  admitted  in  some  ot  the  above 
cases;  Buell  t.  Buckingham,  among  others- 
it  is  dtOcult  to  find,  any  sufficient  reasoning 
that  will  support  the  conclusion  that  the  out- 
side creditor  has  an  equal  o^ortunity  with 
the  director  creditor.  It  Is  not  enough  simply 
to  say  "that  he  has  an  advantage,  it  Is  troe, 
bnt  it  is  one  which  results  from  his  position, 
and  which  tM  known  to  every  person  who 
deals  with  and  extends  credit  to  the  corpora- 
tion." The  common,  unofficial  creditor,  does 
not  know,  when  he  extends  credit  to  the  cor^ 
poratlon.  that  Its  officers,  with  their  superior 
advantages,  nfty,  upon  Insolvency,  appnvrl- 
ate  all  its  remaining  pn^er^  In  payment  of 
their  owta  claims,  unless  a  court  has  prevl- 
ocuAy  80  declared.  What  greater  advantage 
conM  the  director  creditor  ask  than  to  control 
the  corporate  affairs,  determine  when  the 
corporation  is  Insolvent,  keep  the  public  and 
aH  credltcm  in  Ignorance  of  this  foot,  and 
then  be  permitted,  with  tills  exclusive  infoi^ 
matlon.  to  declare  hlms^f  sncceBsfal  In  a 
contest  with  another  party,  who  did  not  even 
know  that  a  contest  was  to  take  place?  In 
two  or  three  of  the'rases  It  is  said  that  the 
act  of  director  creditors  preferring  them- 
selVM  may  constitute  a  good  legislative  rea- 
son for  giving  priority  to  outside  creditors, 
but  the  Legislature  must  furnish  the  remedy. 
But  in  such  a  case  It  would  seem  that  a  court 
of  equity  should  not  wait  for  the  Legislature 
to  declare  the  proper  rule  of  action. 

As  we  are  not  able  to  agree  with  the  con- 
clusion that  director  creditors  of  an  insol- 
vent corporation  may  prefer  tiiemselves,  and 
believing  that  the  ruling  In  the  case  of  Xap* 
panee,  etc.,  Co.  v.  Rdd,  M urdock  ft  Co.,  1S9 
Ind.  614,  64  N.  E.  870.  1116,  Is  emmeons, 
this  case  Is  transferred  to  the  Supreme  Court 
under  the  provisions  of  1837J,  Bums'  Rev.  Bt 
1001. 


BZiAGB:,  3^  concurs. 
sentA 


HBNLBX,  a  J.,  dls- 


llM  MasB.  m) 

HEATH  V.  NEW  BEDFORD  SAFE  DE- 
POSIT &  TRUST  00. 

(BaproBM  Jadlcial  Court  of  Massachnsstta, 

Soffolk.    Jan.  6,  1B04.) 

BAlfKS—DBFOSIT— WHAT  C ON STITUTBS— RELA- 
TION TO  DEPOSITORS— LIABILITT  FOR  UNAU- 
THORIZEO  PAYMENTS— PAYMENTS  TO  AGENT 
—ADTUORITY— QUESTION  OF  FACT. 

1.  Where,  at  the  time  mooev  was  handed  by 
plaintiff's  correspondent  to  the  cashier  ut  a 
Muk,  the  latter  was  infonned  that  the  deposit 
was  made  &»r  plaintiflTs  benefit,  and  was  » 


guested  to  telegraph  plalntHf  acCMdloKly,  which 
was  done,  the  relation  between  plaintiff  and 
the  bank  became  that  of  depositor  and  banker; 
the  bank  beeomlag  plaintiff's  debtor  tor  the 
amount  of  the  deposit,  its  llabllltr  to  be  dis- 
charged only  payment. 

2.  That  one  is  an  agent  for  the  parpose  of 
depositing  his  principal's  money  Id  oank  does 
not  give  bim  authority  to  check  the  deposit  out. 

3.  rbe  acts  of  an  agent  not  within  the  scope 
of  his  authority  do  not  bind  his.  principal. 

4.  Thut  a  bank  became  dissatisfied  by  the 
delay  of  a  depositor  in  returning  a  signature 
card,  and  by  the  fact  that  the  deposit  was  to 
be  immediately  withdrawn^  could  not  change 
the  nature  of  its  contract  with  the  depositor,  or 
discharge  it  from  liability  for  returning  the  de- 
posit to  a  {lerson  unanthorised  to  receive  the 
same. 

5.  A  bank.  In  paying  money  to  a  depositor's 
correspondent,  who  deposited  the  same,  does  so 
at  its  peril,  and  takes  the  chance  of  the  corre- 
spondent's authority  to  sign  the  withdrawal 
check  on  the  depositor's  behalf. 

6.  It  is  a  question  of  fact  whether  an  agent 
was  anthorized  by  a  bank  depositor  to  make  a 
settlement  with  a  correspondent,  and  whether 
that  settlement  inclnded  the  amount  of  a  de- 
posit drawn  by  sach  ouTospcmdent 

Exceptions  from  Superior  Court,  SufEtolk 
County;  Edward  P.  Pelrce,  Judge. 

Action  by  one  Heath  against  the  New  Bed- 
ford Safe  Deposit  &.  Trust  Gompaoy. 
was  verdict  for  plaintiff,  and  defendant  a- 
cepts.   Exceptions  overruled. 

Contract  to  recover  $190  alleged  to  have 
been '  deposited  to  plaintiff's  credit  tn  de- 
fendant's bank  by  one  Macomber,  plaintiff's 
correspondent  in  New  Bedford.  At  the  trial 
In  the  superior  court, ,  before  Edward  P. 
Pelrce,  Judge,  It  appeared  that,  instructed 
by  plaintiff,  Macomber  deposited  the  money 
to  the  credit  of  the  plaintiff,  and  was  given 
a  signature  card  by  the  bank.  After  the 
deposit  was  made,  the  defendant's  cashier 
sent  a  telegram  to  the  plaintiff  to  the  effect 
that  the  deposit  bad  been  made  to  bis  credit 
Before  Macomber  bad  returned  the  signa- 
ture card,  the  plaintiff  drew  a  check  on  the 
deposit,  which  the  bank  refused  to  pay.  The 
bank  then  sent  for  Macomber,  and  returned 
the  money  to  him.  Subsequently  Macomber 
paid  the  money  to  one  Rice,  an  agent  of  the 
plaintiff,  but  whom  the  plaintiff  claimed  was 
a  special  agent,  not  authorized  to  receive  the 
money,  and  that  It  was  never  paid  to  the 
plaintiff.  The  verdict  was  for  the  plaintiff, 
and  defendant  extepted. 

Joseph  Cavanagh,  for  plaintiff.  Maybew 
B.  Hitch  and  Pred  L.  Norton,  for  defendant 

BRALET.  J.  The  contention  of. the  de- 
fendant that  the  money  was  received  from 
Macomber  on  the  condition  tbat  be  was  to 
obtain  tbe  plaintiff's  signature  on  the  card 
furnished  him,  and  return  It  to  the  company, 
and  because  he  failed  to  comply  with  this 
request  tbe  money  was  not  accepted,  and  it 
was  returned  to  blm,  becomes  untenable, 
because  at  the  time  the  money  was  handed 
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to  the  cashier  of  the  defendant  he  was  In- 
formed that  the  deposit  was  to  be  made  for 
the  benefit  of  the  plaintiff,  and  he  was  re- 
quested to  send  a  telegram  to  blm  that  It 
had  been  made  and  phiced  to  his  credit  A 
t^gram  was  sent  accordingly,  informing  the 
plaintiff  that  fl90  had  been  placed  to  big 
credit  by  Macomber.  The  defendant  was  not 
obliged  to  take  the  money  or  send  the  tele- 
gram, but,  if  It  choose  to  do  both,  it  must 
stand  by  the  contract  thereby  made.  Under 
the  completed  transaction,  the  relation  be- 
tween the  parties  was  that  of  banker  and 
depodtor,  and  the  defendant  became  the 
debtor  to  the  plaintiff  for  the  amount  of  the 
general  deposit  placed  to  bis  credit  And  Its 
liability  conld  be  discharged  only  by  pay- 
ment of  the  debt  Ordinarily  this  could  have 
been  done  in  either  of  two  ways:  The  plain- 
tiff might  have  gone  in  person  and  demanded 
and  received  over  the  counter  the  money,  or 
he  conld  have  drawn  his  check  on  tbe  de- 
fendant for  a  part  or  the  whole  of  the  sum; 
and  if  the  company  paid  to  him»  or  to  a  per- 
son lawfully  presenting  a  check  signed  by 
him,  Its  indebtedness  would  be  discharged. 
Garr  v.  National  Security  Banic,  107  Mass. 
45,  9  Am.  Hep.  6.  But  while  Macomber,  In 
making  tbe  deposit,  obeyed  the  Instructions 
given  blm  by  the  plaintiff,  the  fact  that  he 
was  his  agent  for  that  purpose  would  not  of 
Itself  be  sufflcient  to  clothe  bhn  with  author- 
ity to  check  It  ont.  And  the  rule  is  clear 
that  the  acts  of  an  ageut  not  vrithln  the 
scope  of  his  authority  do  not  bind  his  prin- 
cipal. 

The  defendant  apparently  became  dissat- 
isfied by  reason  of  the  delay  in  not  receiving 
the  card  containing  the  signature  of  the 
plaintiff,  as  well  as  by  the  fact  that  the  de- 
posit vras  to  be  Immediately  withdrawn. 
But  its  dissatisfaction  could  hot  operate  to 
change  the  nature  of  the  contract  or  dis- 
charge it' from  liability.  And  when  it  paid 
over  the  mon^  to  Macomber  It  did  so  at  its 
peril,  and  took  the  dianco  that  he  was  au- 
thorized to  sign  the  check  by  which  it  was 
withdrawn  in  the  name  and  behalf  of  the 
plaintiff.  In  Justification  of  its  action,  and 
under  an  allegation  of  payment  In  the  an- 
swer, it  now  relies  on  a  subsequent  ratifica- 
tion by  tbe  plaintiff  of  this,  act  of  Macomber, 
arising  out  of  a  settlement  ot  the  accounts 
between  them,  and  in  which  the  amount  of 
the  d^wslt  was  included,  and  credited  to  the 
plaintiff.  But  it  was  a  question  of  fact 
whether  Bice,  who  purported  to  be  an  agent 
of  the  plaintiff  for  that  purpose,  was  author- 
ized by  liim  to  make  such  a  settlonenl;  and, 
if  so,  wbeUier  It  bicluded  the  amount  of  the 
deposit  And  the  case  was  submitted  to  the 
Jury  under  instructions  which  fiUly  stated 
the  legal  rlghte  of  the  parties.  By  their 
verdict  tbey  have  found  that  tbe  defendant 
has  shown  no  sufficient  legal  reason  to  Justify 
it  in  refusing  to  pay  the  demand  of  tbe  plain- 
tiff. 

Exceptions  overruled. 


(iH  HUB.  laa 
COMMONWmiiTH  T.  riELDING. 
(Supreme  Judicial  Court  of  Massat^osetts. 
Middlesex.  Jan.  6,  1904.) 

CRDONAL  LAW— BVRNINa  BUILDINOS-BVI- 

DBNCB— PHOTOGRAPHS. 
1.  In  a  prosecutioD  for  burning  a  trailding 
with  intent  to  defraud  the  insurer,  photo- 
graphs of  such  building,  properly  verified,  were 
admissible  in  evidence,  though  they  also  In- 
cluded a  dwelling  house  owned  and  occupied 
by  defendant,  which  bad  lieen  partly  destroy- 
ed by  a  prevlona  fire,  and  showed  two  dwelling 
houses  adjoining  the  premises,  from  which  wit- 
nesses testified  they  observed  acts  of  the  de- 
fendant at  or  about  the  time  of  tbe  fire;  the 
court  having  properly  instructed  tbe  jury  that 
□0  iaferences  were  to  be  drawn  from  the  burn- 
ing of  any  other  Irailding  tbon  that  charged  in 
the  indictment 

Exceptions  from  Snperlor  Court,  Middlesex 
County;  John  A.  Aiken,  Judge. 

One  Fielding  was  convicted  of  burning  a 
building  to  defraud  the  Insurer,  and  he  brings 
exceptions.  Overruled. 

Hugh  Bancroft,  Asst  Dlst -Atty.,  for  the 
Commonwealth.  H.  N.  Allin,  tot  defendant 

BRALEY,  J,  This  was  an  Indictment  un- 
der Bev.  Iaws,  c.  208,  S  10,  charging  the  de- 
fendant with  burning  a  building,  which  at  the 
time  was  Insured  agnlnst  loss  or  damage  by 
fire,  with  intent  to  injure  and  defraud  the  In- 
surer. At  the  trial,  photographs  representins 
the  building  that  was  burne'd,  after  having 
been  properly  verified,  were  put  in  evidence  by 
the  commouwealtb.  Two  of  them  also  in- 
cluded a  dwelling  house 'owned  and  occupied 
by  the  defendant,  that  had  been  partially  de- 
stroyed by  fire  some  time  previous  to  the  bui-n- 
Ing  of  the  building  which  was  the  subject  of 
the  Indictment  They  also  showed  two  dwell- 
ing houses  adjoining  the  premises,  from  which 
witnesses  at  the  trial  testified  that  they  had 
observed  certain  acts  of  the  defendant  at  or 
about  the  time  of  the  fire.  Tbe  location  of 
these  houses  in  reference  to  the  burnt  building 
became  Important,  as  showing  the  opportunity 
for  observation  of  the  witnesses  who  had  de- 
scribed the  movements  and  conduct  of  the  de- 
fendant, and  tbe  photographs  would  material- 
ly aid  the  jtU7  In  understanding  tbe  case.  If 
evidence  had  been  Introduced  tending  to  prove 
the  commission  of  another  like  crime  by  the 
defendant,  there  would  be  ground  for  the  posi- 
tion now  token  by  him  that  the  introduction 
of  tbe  photographs  tended  to  prejudice  his 
case  at  the  trial.  But  there  was  no  testimony 
disclosing  the  circumstances  under  which  the 
dwelling  house  was  burned,  or  whether  the 
fire  which  partially  destroyed  It  was  of  mali- 
cious or  accidental  origin.  The  appearance  of 
the  house  as  partially  burned,  in  tbe  pboto- 
grapha,  was  as  harmless  as  that  of  fences, 
trees,  flowers,  streets,  or  otiier  natural  or  arti- 
ficial objects  which  may,  and  often  do,  enter 
into,  and  form  a  part  of.  the  surroundings  of 
the  main  object 'represented  In  the  picture. 
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"A  plas  or  plctnr*  *  *  *  la  admissible  In 
erldence,  If  rerlfied  by  proof  that  It  la  a  true 
rqweaeiitatlon  of  tbe  aabject.  to  aaalst  the  ]ur  j 
In  nndwatandlng  the  eaae.  •  •  *  Wbetbw 
It  Is  snffldently  verified  la  a  preliminary  ques- 
tion of  Act  to  be  dedded  by  0ie  jndge  presid- 
ing at  the  trial,  and  not  open  to  exception." 
Blair  T.  Pelliam.  US  Mass.  420;  De  EVnve  t. 
New  York,  New  Haven  &  Hartford  R.  Co., 
178  Masa.  B9.  62,  €8.  68  N.  B.  071.  86  Am.  St 
R^.  461.  As  tbe  photograpbs  were  snffldent- 
ly  rerifled,  tbey  w«re  admitted  properly  as 
evidence  In  the  case;  Bealdea,  the  prealdliv 
Jndge  Instmcted  the  Jury  "that  no  btferencea 
were  to  be  drawn  from  the  bnmlng  of  any 
oUme  bmidbig  than  that  chafed  In  the  III' 
dlctmwit.'* 
ExoeptTotts  overrated. 


(Ut  UasB.  49S) 

FBAZEB  et  sL.  T.  FULLBR  crt  al. 

(tapreme  Judicial  Coart  of  MaBsachoaetta. 
Worcester.  Jan.  6,  1901.) 

THB8PA88-TITLB-aKEAT  PONDS—ADJOININO 
UUfD— I NSTRUCTIONB— EXCEPTIONS— 
FAILURB  TO  ARQDA-WAIVER. 

1.  In  ID  action  for  trespaai  on  laod,  which 
riamtiffs  claimed  aader  a  lease,  by  the  erec- 
tioQ  of  an  ice  run,  defeDdants  deDied  plain- 
tifb*  title  on  the  noand  that  a  part  of  tbe  land 
was  Included  within  a  great  mmd,  and  defend- 
ants claimed  title  by  disseism  as  far  as  the 
edge  of  the  pond.  Btld,  that  an  instruction 
tfaat  if  the  line  of  the  pond,  as  it  orieiually  ex- 
isted, met  the  line  to  which  the  defendaots' 
title  fay  prescription  existed,  so  that  ander  the 
runway  there  was  oo  intervening  land  between 
the  two  lines  covered  by  plaintiffs'  leaae,  de- 
fendant was  entitled  to  a  verdict,  was  proper. 

2.  Ae.  exception  not  argued  in  the  Supreme 
Court  will  be  deemed  waived. 

Exceptions  from  Soperlor  Court,  Worces 
ter  County:  Ohas.  U.  Bell,  Judge. 

Action  by  one  Fnuser  and  others  against 
one  Fuller  and  others  for  breaking  and  en- 
tering plaintiff*!  close  and  carrying  away  a 
qnantl^  of  Ice.  Plaintiffs  contended  that 
defendants  committed  a  trespass  by  the  erec- 
tion and  maintenance  of  a  runway  over 
plalntlfrs'  l^nd.  A  verdict  was  returned  in 
favor  of  defendants,  and  plalntlffB  bring  ex- 
ceptions. Overruled. 

Herbert  Paifeer  and  Jonattum  Smith,  for 
plaintiffs.  Chas.  G.  Bancroft,  A.  O.  Battrlck, 
and  O.  Ifa  Stone,  for  defendants. 

HAMMOND,  J.  The  pzlnclpal  question  la 
whether  any  part  of  the  Ice  run  waa  upon 
or  over  land  of  the  plalntlffa.  The  plaln- 
tiCFs  had  a  lease  which,  in  terms,  described 
land  over  wfalcb  the  run  was  built;  but  the 
answer  of  the  defendants  waa  that  In  fact 
the  plaintiffs  bad  no  title  to  the  land,  be- 
cause a  part  of  It  waa  included  within  a 
great  pond,  and  as  to  the  rest  the  defendants 
bad  a  title  by  disseisin.  Tn  other  words,  the 
defendants  claimed  title  by  disseisin  as  far 
as  tbe  edge  of  the  pond,  and  denied  that 
the  plaintiffs  had  any  title  under  tbe  lease 


to  the  land  forming  part  of  tbe  pond.  The 
evidence  as  to  whether  there  was  any  title 
by  disseisin  to  any  part  of  the  land  described 
In  the  plalntifFs*  lease  and  as  to  the  orig- 
Inal  bonndarioB  of  tbe  pond  was  conflicting. 
The  rules  of  law  applicable  to  tbese  ques* 
tioas  were  exphtined  to  tbe  Jury,  and  at  tbe 
close  they  were  Instructed,  In  substance,  that 
If  the  Hue  of  tbe  pond,  as  It  originally  ex- 
lated,  met  tbe  line  to  wlilch  the  defendantaT 
title  by  prescription  extended,  so  that  under 
the.nmway  there  was  no  intervming  land 
between  the  two  jlnes,  Vbea.  their  verdict 
should  be  for  tbe  defendants.  It  is  now 
strenuously  argued  by  the  plalntlffa  that 
there  was  no  evidence  which  would  Juatify 
the  Jury  In  finding  that  the  two  lines  did 
tbna  meet  Without  rebearalng  the  evidence 
IB  detail,  It  la  sufficient  to  say  that  after  a 
careful  pemaal  of  it  we  s  re  of  fvlnion  that 
It  is  aufflcient  to  Justify  tile  verdict  The 
case  was  properly  submitted  to  the  Jury  un- 
der Instructions  which  were  full,  apt  and 
eleu,  and  we  see  no  error  in  the  manner 
In  which  the  murt  dealt  with  the  plaintiff^ 
requests  for  inatrnctlons  upon  tbla  branch 
of  tbe  case. 

The  exceptions  with  reference  to  tbe  rela^ 
tlon  of  William  A.  Fuller  were  not  ai^ued 
before  us,  and  tbey  are  therefore  deemed  to 
be  waived. 

Sxccfttfons  overruled. 


(IMMasB.  <7D) 

SPAULDINO  V.  QUINOT  ft  &  ST.  RT.  00. 
(Supreme  Judicial  Court  of  Masaachasette. 
Suffolk.   Jan.  5.  1904.) 

CARRIBRS-INJVRIBS  TO  PASSENOERS-AUQHT- 
INQ  FROM  CARS— NBOLIGBNCB-EVIDGNCB. 
1.  Where  a  passenger  on  a  street  car  made 
no  effort  to  allKbt  when  the  car  reached  tbe 
terminus  of  a  Branch  track  at  a  station,  at 
which  point  other  passengers  alighted,  and  aft- 
er  the  conductor  carried  the  trolley  aronnd  to 
the  other  end  of  tbe  car,  and  as  the  car  was 
about  to  start,  plaintiff  attempted  to  alight, 
and  was  injured  by  tbe  car  startine  while  he 
waa  doing  so,  but  neither  the  condaetor  nor 
the  motorman  had  any  reason  to  suppose 
plaintiff  dealred  to  get  off  at  that  time,  defend- 
ant was  not  guU^  of  ne^Igmce  warraetlDg  a 
recovery. 

Exceptions  from  Superior  Court  Suffolk 
County;  Edgar  J.  Sherman,  Judge. 

Action  by  one  Spaulding  against  the  Quints 
&  Boston  Street  Railway  Company  for  Injuries 
snstaloed  by  plaintiff  white  alighting  from 
one  of  defendant's  cars.  A  verdict  was  ren- 
dered in  favor  of  d^endant  and  plaintiff 
brings  exceptions.  Overruled. 

James  B.  Cotta  and  Thomas  F.  McAnarney, 
for  plaintiff.  Henry  F.  Hurlbnrt  and  Damon 
B.  Hall,  for  defendant 

KNOWLTON.  O.  J.  On  October  16,  18ft7, 
tbe  plaintiff  was  traveling  from  Taunton  to 
Boston  by  tbe  street  cars,  on  his  way  to  Man- 
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Chester,  N.  H.,  for  which  place  he  Intended 
to  take  a  tralD  that  would  leave  Boston  at  half 
past  7  o'clock  In  the  evening.  Soon  after  he 
bad  passed  Holbrook  he  Inquired  of  the  con- 
ductor whether  the  electric  car  would  reach 
Boston  In  time  to  enable  him  to  take  that 
train,  and  was  told  that  probabl?  It  would 
not,  and  that,  to  reach  the  train,  It  would  be 
well  for  him  to  leave  the  electric  car  and  take 
a  steam  car  either  at  Braintree  or  Quluc7. 
As  the  defendant's  electric  railway  passea  the 
station  of  the  steam  railroad  In  Braintree, 
there  Is  a  branch  track  leading  front  the  main 
line,  a  distance  of  about  210  yards,  to  the  sta- 
tion; .and  the  car  on  which  the  plaintiff  was 
riding  left  the  main  line  and  ran  down  this 
track  to  where  the  track  terminated,  and  then 
ran  back  on  the  same  track  to  the  main  Hue, 
and  thence  on  to  Quincy.  After  the  car  reach- 
ed the  terminus  of  tbe  branch  track  at  the 
station,  some  of  the  passengers  alighted;  the 
conductor  carried  the  trolley  around  to  tbe 
other  end  of  the  car,  shutting  off  the  lights  In 
the  car  for  a  moment,  and  then  put  them  on; 
other  passengers  got  on  the  car;  the  car  re- 
mained a  sufficient  time  to  liable  any  passen- 
gers who  wished  to  alight  or  to  get  upon  tbe 
car  to  do  so  easily;  and  the  car  then  started 
back  towards  the  main  line.  The  plaintiff 
was  sitting  near  the  rear  end  of  the  car  as  it 
approached  the  station,  and  the  forward  end 
as  It  was  about  to  go  back.  After  seeing 
some  of  the  passengers  alight,  and  the  con- 
ductor carry  the  trolley  aronnd  from  the  rear 
of  the  car  to  the  front,  and  after  becoming 
aware  that  tbe  car  was  about  to  go  back,  be 
started  ojut  through  the  door  to  tbe  front  plat- 
form where  the  motorman  then  was,  and  step- 
ped off  the  car.  It  was  nearly  6  o'clock,  but 
not  very  dark,  although  there  were  lights  In 
the  car  and  near  It  outside.  He  testified  that 
the  car  started  suddenly  Just  as  be  stepped 
upon  the  ground,  and  he  fell,  and  his  foot  was 
crushed  by  the  wheel  of  the  car. 

It  Is  a  grave  qneatlon  whether  there  was  any 
evidence  that  he  was  In  the  ezerdse  of  doe 
care.  He  bad  said  nothing  to  the  conductor 
or  the  motorman  from  the  time  when  he  made 
the  Inquiry  In  Holbrook.  According  to  bis 
testimony,  he  paid  little  attention  to  anything 
that  was  going  on  around  him.  He  did  noth- 
ing to  obtain  Information  In  regard  to  the 
place  where  he  was,  or  what  were  his  sur- 
roundings; he  gave  no  notice  to  any  one  of 
bis  desire  or  Intention  to  alight;  he  was  un- 
able to  give  a  clear  account  of  how  he  stepped 
off;  and  he  did  not  know  whether  there  was  a 
step  on  the  car  between  the  platform  and  the 
ground.  It  1b  not  necessary  to  consider  par- 
ticularly the  subject  of  the  plaintiff's  care,  for 
we  are  of  opinion  that  there  was  no  evidence 
of  negligence  t)n  the  part  of  the  defendant's 
servants.  Although  the  plaintiff  testified  that 
the  car  started  suddenly,  there  Is  nothing  to 
Indicate  that  the  manner  of  starting  It  was 
unusual  or  dangerous.  It  la  hardly  possible 
to  start  a  heavy  electric  car  so  quickly  as  to 
caose  a  Jerk  at  the  inatant  of  its  first  move- 


ment, and.  If  It  is  possible,  there  Is  no  evi- 
dence that  it  was  done  in  this  case.  Tbe 
plaintiff's  fall  seems  to  have  been  caused  by 
his  stepping  to  the  ground  while  the  car  was 
moving,  and  not  by  its  starting  In  any  unusual 
way.  Kor  Is  there  evidence  that  there  was 
negligence  In  starting  the  car  at  that  time. 
Neither  the  conductor  nor  the  motorman  had 
any  reason  to  supirase  that  tbe  plaintiff  de- 
sired to  get  off.  If  tbe  condnctor  saw  him 
pass  out  of  the  door  to  the  front  platform, 
where  the  motorman  was,  that  did  not  show 
that  be  was  Intending  then  to  leave  the  car; 
and  tbe  motorman,  so  far  as  appears,  knew 
nothing  of  his  movement.  The  time  had  come 
for  the  car  to  start  back  towards  the  main 
line  on  its  way  to  Quincy,  and  It  was  proper 
for  those  In  charge  of  It  to  start  It  In  tbe  ab- 
sence of  evidence  that  they  knew  or  saw  a* 
ought  to  have  seen  anything  that  should  have 
prevented  them  from  starting  the  car  at  tbat 
time,  the  Jury  would  not  have  been  wanant; 
ed  in  finding  that  they  were  negligent 
Bzceptloiu  orerruled. 


(184  Uus.  460 
CONNORS  V.  MERCHANTS'  MFG.  00. 

(Snpreme  Jodidal  Court  of  Maasachiisatts. 
Bristol,   Jan.  6,  1904.) 

MASTER  AND  SERVANT— INJURIES  TO  BBRV- 
ANT  —  CONTRIBUTORY  NEGLIGENCE  —  DAN- 
GEROUS PLACE— USS^IMVITATION  BT  ICAS- 
TERf-WARN  IN<»— STATUTBS-BVIDBNCB. 

1.  Where  plaintiff,  who  was  Injared  by  the 

opening  of  automatic  doors  over  an  elevator 
well  as  she  was  crossing  the  doors  while  tbe 
elevator  was  down,  knew  that  tbe  elevator  de- 
scended no  farther  than  the  floor  below,  and 
opened  the  doors  automatically  by  nlng  up. 
and  that  there  was  no  warning  of  the  start- 
ing of  the  elevator  but  the  movement  of  tbe 
elevator  ropes,  she  was  guilty  of  contribatory 
negligcnce  as  a  matter  of  law  in  attempting 
to  cross  the  elevator  doora  when  the  ropes 
showed  that  the  elevator  was  below  and  quiet, 
a  different  safe  route  beln^  available. 

2.  In  an  action  for  injunes  to  a  servant  while 
attempting  to  pass  over  automatic  elevator 
doors,  in  the  absence  of  evidence  that  defend- 
ant bad  knowledge  that  the  doors  wefe  used 
by  its  em^oygs  as  a  passageway,  a  finding 
that  defendant  had  invited  such  use  was  not 
justified. 

3.  In  the  absence  of  proof  that  plaintiff,  who 
was  Injured  by  tbe  raising  of  automatic  ele- 
vator doors,  had  some  reason  to  suppose  that  a 
device  bad  been  put  on  tbe  elevator,  as  requir- 
ed by  St  1901,  p.  378,  c.  439.  requiring  freight 
elevators  to  be  equipped  with  a  warning  device, 
which  went  into  effect  two  days  before  the  ac- 
cident, or  that  plaintiff  had  knowledge  of  tbe 
statute,  and  she  testified  that  the  only  thing 
she  saw  in  the  way  of  warning  was  the  mov- 
iug  of  the  elevator  rupes,  a  question  asked  as 
to  whether,  when  she  went  on  the  elevator 
doors,  she  expected  and  relied  on  some  warning 
being  given  if  the  elevator  was  about  to  start 
was  properly  excluded. 

Exception  from  Superior  Court,  Bristol 
County;  Frederick  Lawton,  Judge. 

Action  by  one  Connors  against  the  Mer- 
chants' Blanufacturing  Company.   From  i 
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judgm^t  In  favor  of  defendant,  platntlffl 
brings  exceptions.  Overruled. 

J,  W.  CnmmlDgi  and  O.  Htgglnaon,  for 
plaintiff.  Jennings.  Morton  ft  Brayton.  for 

defendants. 

LOBING,  J.  1.  We  are  of  opinion  that  the 
judge  was  right  lo  ordering  a  verdict  for  the 
defendant.  The  plaintiff  was  employed  In 
the  weaving  room  of  the  defendant's  cotton 
mllL  She  was  injured  whUe  walking  over  a 
pair  of  wooden  trapdoors  level  with  the  floor, 
which  covered  the  opening  of  a  freight  ele- 
vator welL  These  doors  opened  upward  att- 
tomatlcally  when  the  elevator  went  np  or 
down.  The  plaintiff  was  injured  by  the  ele- 
vator's starting  up  and  throwing  up  and 
back  the  trapdoor  on  which  she  stepped.  She 
was  taken  off  her  feet,  flung  on  one  side,  and 
squeezed  against  the  wall.  The  plaintiff 
went  to  work  In  mllla  when  14  years  of  age, 
and  continued  working  there  until  she  was  20 
years  old,  when  she  was  married.  She  be- 
gan again  when  she  was  81  years  old,  about 
a  year  before  the  acddent,  and  she  had 
been  employed  in  the  room  In  question  for 
six  weeks.  One  of  the  looms  tended  by  her 
was  not  eight  feet  from  the  trapdoors.  The 
Jnry  were  warranted  In  finding  that  she  was 
passing  over  the  elevator  well  -on  her  way 
to  get  filling  for  use  In  her  looms,  and  that 
she  chose  this  way  because  the  alleyway  was 
temporarily  blocked  which  led  directly  to  the 
filling  box  in  the  southeast  comer,  some  -60 
feet  away;  that  she  had  to  get  the  filling 
to  pursue  her  work,  and  that  she  chose  this 
way  of  going  because  It  would  have  taken 
10  minutes  longer  to  go  through  the  alley- 
ways which  were  then  open  to  her.  The 
plaintiff  testified  that  she  knew  It  was  safer 
to  go  around  the  elevator  than  to  go  ove^ 
It,  for  the  reason  that  the  doors  might  open 
np  when  the  elevator  was  going  up  or  down. 
She  also  teetlfled  that  she  looked  twice  at 
the  elevator  ropes  before  stepping  on  the 
trapdoors;  that  they  were  quiet,  and  so  she 
stepped  on  them;  that  they  immediately  flew 
up,  causing  the  injury  already  described. 
One  of  the  plaintiff's  witnesses  testified  that 
there  was  "no  bell  to  ludlcate  whether  the 
elevator  was  going  up  or  down,  this  condi- 
tion being  tbe  same  at  the  time  of  the  ac- 
cident as  it  had  been  while  witness  worked 
there,  a  period  of  three  mouths."  We  are 
of  opinion  that  where  an  elevator,  which  goes 
no  farther  down  than  the  fioor  below,  opens 
a  trapdoor  automatically  by  going  np,  and 
there  Is  no  warning  of  the  starting  of  the 
elevator  but  the  elevator  ropes  beginning  to 
move.  It  Is  negligence  as  matter  of  law  for 
a  plaintiff,  who  conld  hare  gone  by  another 
route,  to  undertake  to  walk  across  the  traih 
door  when  the  ropes  show  that  the  elevator 
la  below,  and  are  quiet  The  plaintiff  testi- 
fied that  she  did  not  know  that  the  trapdoors 


would  fly  up  without  warning.  But  she 
proved  by  one  of  her  own  witnesses  that 
there  was  no  device  to  warn  persons  of  the 
starting  of  the  elevator,  and  the  danger  was 
so  apparent  to  a  person  who  knew  the  con- 
ditions as  the  plaintiff  on  her  own  testimony 
knew  them  that  It  was  negligent  to  undei^ 
take  to  cross  without  ascertaining  that  there 
was  a  device  which  would  give  sutflcient 
warning  to  admit  of  a  person  crossing  in 
safety.  Tbe  use  of  the  trapdoor  testified  to 
by  the  plaintiff's  witnesses  did  not  warrant 
a  flndlng  that  there  had  been  an  Invitation 
by  the  defendant  to  use  it  as  a  passageway, 
within  Hanlon  v.  Thompson,  167  Mass.  190, 
45  N.  B.  88.  There  was  no  testimony  that 
the  defendant  knew  of  the  use  of  It  as  a 
passageway,  and  no  evidence  from  which 
knowledge  on  the  part  of  the  defendant  could 
be  inferred.  Tbe  testimony  of  the  second 
hand  In  that  room  '^at  he  told  persons 
whom  he  saw  passing  the  elevator  trap  that 
they  ought  to  be  more  careful  about  going 
across  that  door,  hut  did  not  tell  them  why," 
and  "that  of  all  the  men  and  boys  whom  be 
had  seen  passing  ov«  the  elevator  he  spoke 
to  some,  and  to  a  good  many  he  never  ap6kB 
at  all,"  Is  not  evidence  varrantfns  such  a 
finding. 

2.  The  other  exertion  Is  to  tbe  exclusion 
of  evidence.  Tbe  plaintiff  was  asked  on  di- 
rect examination:  "  'Whether  or  not,  when 
yon  went  upon  the  elevator,  you  expected 
and  relied  upon  some  sort  of  warning  or  sig- 
nal being  given  If  the  elevator  was  about  to ' 
start.*  The  question  was  accompanied  by  of* 
fer  of  proof  that  the  plaintiff  had  such  ex- 
pectation and  reliance."  The  plaintiff's  ar- 
gument In  support  of  the  competency  of  this 
question  Is  based  upon  the  fact  that  St. 
1901,  p.  878,  c.  439,  went  Into  effect  upon 
January  1st,  two  days  before  the  accident, 
and  that  the  statute  required  freight  ele- 
vators to  be  equipped  with  a  warning  device. 
In  the  absence  that  she  had  some  reason  to 
suppose  that  some  device  had  been  put  iqion 
the  elevator,  we  think  that  the  evidence  could 
be  properly  excluded.  In  the  case  at  bar 
there  was  no  evidence  that  the  plaintiff  knew 
of  the  statute,  and  she  bad  already  testified 
that  the  only  thing  she  saw  or  heard  in  the 
way  of  a  warning  that  the  elevator  was  com- 
ing up  was  tbe  ropes  moving.  The  fact  that 
one  cannot  plead  Ignorance  of  the  law  in  Jus- 
tification for  a  violation  of  It  does  not  mean 
that  he  in  fact  knows  the  law  and  what  the 
provisions  of  it  are.  -As  we  have  said,  It 
was  negligence  to  make  the  attempt  without 
finding  out  that  there  was  a  device  which 
would  give  sufficient  warning.  In  other 
words,  It  was.  as  matter  of  law.  negligent  to 
rely  on  a  warning  without  some  reason  to 
suppose  ttiat  there  was  a  device  to  give  warn- 
ing. 

Exceptions  overmled. 
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ALLEN  et  aL  r.  UATERS  et  aL 

(Supreme  Judicial  Court  of  Massachusetts. 
Bristol.   Jan.  6,  1904.) 

OARNISHUENT— DEBTS— ASSIGNMENT— RECORD 
—FUTURE  EARN1NQ& 

1.  Where  defeodaot  contracted  to  build  a 
stable  for  F.,  who  was  summoned  as  trusty* 
in  an .  action  against  defendant,  and.  at  th« 
time  of  an  assignnieiit  of  the  balance  due  on 
the  contract,  defeudaut  had  fully  completed  the 
work,  with  the  exception  of  putting  the  fasten- 
ings OQ  six  windows,  the  reasonable  value  of 
waidh  would  have  been  not  more  than  25  cents, 
and  the  setting  of  a  sill  cock,  which  had  not 
been  prerioaslr  set  by  reason  of  the  owner's 
failure  to  designate  Its  position,  and,  notwith- 
standing defendant's  failure  to  complete  the 
building  in  such  respects,  the  owner  accepted, 
used,  and  enjoyed  toe  same,  the  contract  was 
substantially  pwformed;  and  hence  the  bal- 
ance due  at  uie  time  of  tfae  assignment  was 
not  "future  earnings,"  within  Rev.  Iaws,  c. 
189,  §  84,  requiring  an  assignment  of  such  earn- 
ings to  be  recorded  in  order  to  be  valid  as 
against  attachment  by  trustee  ,  process. 

Report  from  Superior  Court,  Bristol  Coun- 
ty; Lloyd  B.  White,  Judge. 

Action  by  F.  L.  Allen  and  others  against 
J.  Mayers  and  Edwin  L.  Fisber,  trustee.  On 
report  from  topeilor  court.  Judgment  for 
plaintiffs. 

J.  M.  Swift,  for  plalntlffi.  Frank  A.  Pearn^ 
for  claimants. 

BBALBY,  J.  Thla  la  an  action  of  contract 
brought  by  tmatee  process  Octooer  25,  1898L 
*  Bdwin  L,  Fisber,  sammoned  as  tmstee,  dis- 
closed by  bis  answer  that  be  bad  made  a  con- 
tract with  the  defendants  to  build  a  stable 
for  blm,  to  cost  $1,478,  of  which  sum  an 
unpaid  balance  remained  due  from  him  at 
the  date  of  the  writ  of  9654.  Thla  balance 
was  claimed  by  Wlltlam  H.  Simmons  under 
an  assignment  made  and  delivered  to  him 
September  8,  1898,  but  not  recorded.  The 
superior  court  baring  found  for  the  plain- 
tiff the  case  is  here  on  report,  and  the  ques- 
tion raised  to  wbetlier  the  plaintiff  or  the 
claimant  is  entitled  to  the  money  in  the  pos- 
session of  the  trustee. 

If  we  asstmie  that  the  agreement  to  build 
the  stable  was  a  contract  for  "future  earn- 
ings," within  the  meaning  of  St  1865,  p. 
466,  c  43  I  2,  re-enacted  in  Bat.  Laws,  e. 
189,  t  34,  then  an  assignment  of  such  earn- 
ings would  be  InTalld.  as  against  attach- 
ment by  trustee  process,  if  not  recorded  as 
therein  required.  Somen  t.  Eeliher,  115 
Mass.  165-167.  In  order  to  avoid  this  re- 
sult the  claimant  now  contends  that  the  eon- 
tract  was  either  fully  or  substantially  per- 
formed, and  the  stable  accepted  by  the  own- 
er, and  therefore  the  assignment  operated  on 
a  sum  then  due  and  payable.  It  is  apparent 
from  the  report  of  the  case  that  at  the  date 
of  the  assignment  all  the  work  had  been 
done,  with  the  exception  of  putting  In  a  "sill 
cock   •   •   •   and  the  fastenings  for  six 
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windows,"  and  tliat  tfae  reasonable  cost  of 
this  work.  Including  materials,  if  done  sep- 
arately from  the  contract  would  not  exceed 
for  the  sill  cock  the  sum  of  ¥16.  and*  for  the 
fastenings  25  cents.  The  testimony  of  Mr. 
Samuel  W.  Ashton,  admitted  under  the  ob- 
jection and  exception  of  the  plaintiff,  \ras 
inadmissible  because  It  tended  to  contra* 
diet  the  answer  of  the  tmstee.  Phillips  v. 
Meagher,  166  Mass.  152,  44  N.  B.  136.  But 
otherwise  the  uncontradicted  evidence^  to 
which  there  was  no  objection,  .tended  to  show 
that  the  defendants  agreed  to  complete  the 
contract  by  August  20,  18£^  but;  as  a  mat- 
ter of  fact  did  not  do  80  until  August  S&Ox 
of  that  year,  and  that  the  sill  cock  was  not 
put  in  because  the  speclflcations,  among  oth- 
er things,  provided  "there  wUI  be  one  alll 
cock  at  some  point  in  the  front  sill  indicated 
by  tbe  owner,"  and  up  to  the  time  when 
the  defendants,  with  these  exceptions,  had 
completed  tlie  work,  no  place  liad  bera  des- 
ignated by  the  owner  where  it  was  to  be 
put  It  further  appeared  tbat  at  tills  time 
Fisher  bad  the  keys  to  the  stable,  and  was 
using  it;  and  It  may  fairly  be  inferred  from 
his  answers,  as  trustee,  to  the  Interrogatories 
propounded  to  him,  and  the  evidence  in  the 
case,  that  he  was  not  only  in  possession, 
but  also  treated  the  contract  as  having  lieen 
substantially  performed  in  good  faith  by  the 
defendants.  The  sill  cock  had  not  been  put 
in  place  because  up  to  that  time  he  had  fail- 
ed to  indicate  to  tiiem  where  he  wanted  It; 
and  If  it  can  be  technically  contended  tiiat 
the  value  of  tbe  window  cstches,  and  the 
necessary  work  to  put  them  on,  would  be 
enough  to  Justify  a  refusal  by  him  to  pay 
the'  balance  due  under  the  contract,  he 
would,  under  the  circumstances,  be  obliged 
to  rely  upon  his  claim  for  damagee,  if  he 
bad  suffered  any,  by  reason  of  tbe  failure 
of  the  defendants  to  exactly  and  fully  per- 
form their  contract,  and  he  could  not  fSuenby 
successfully  escape  paying  for  what  he  had 
received.  It  would  be  manifestly  unfair  to 
allow  the  owner  to  take  advantage  of  the 
condition  precedent  and  refuse  to  pay,  when, 
knowing  of  the  failure  to  perform  Uie  con- 
tract he  nevertheless  accepts,  uses,  and  en- 
Joys  what  has  been  done,  and,  in  all  but 
trifliog  details,  has  the  very  thing  that  be 
bargalded  for.  We  know  of  no  principle  of 
law  requiring  such  a  result  Hayward  t. 
Leonard.  7  Pick.  167,  U  Am.  Dec.  269;  Wi- 
ley V.  Atfaol,  150  Mass.  426-436,  28  N.  B. 
811,  6  L.  B.  A.  842.  It  follows  that  at  tbe 
date  of  tiie  assignment  the  defendante  had 
earned  and  were  entitied  to  ibe  balance  dne 
to  them  under  the  contract  less  whatever 
sum  that  might  be  necessary -to  supply  and 
affix  the  rill  cock  and  window  catches  to  the 
stable. 

In  accordance  with  the  terms  of  the  report 
the  order  will  be:  "Trustee  charged  upon  his 
answer  If  within  fifteen  days  the  plaintiff 
shall  pay  to  the  daimant  tbe  sum  of  $500, 
and  interest  thereon  at  1^  pa  cent  t  montb 
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from  October  0,  1898,  to  the  date  of  such 
pajrment,  and  bis  costs  to  be  taxed,  by  the 
clerk;  otherwise  trustee  discharged."  So  or- 
deced. 


an  N.  T.  en 

WERNER  T.  HBARST. 
(Oonrt  ot  Appeals  of  New  York.    Dec  18, 

1803.) 

NBOUOENGB  OP  SERVANT— UABJLJTT  07  MAS- 
TER^EVIDENCB. 

1.  Plaintiff  suecl  to  recover  for  lojories  re- 
ceived by  the  alleged  negUgence  of  the  driver 
of  a  wagon  emplored  b;  defeudaat.  The  main 
issue  was  whetber  the  wagoii  was  owoed  by 
the  defendant,  or  by  a  certain  newspaper  cor- 
porf^tioQ  of  which  defendant  was  a  stoclibolder 
and  officer.  Held,  that  allowing  plaintiff  to  in- 
troduce eridence  that  the  newspaper  corpora- 
tion had  failed  to  file  annual  reports  to  the 
county  clerk  and  State  Comptroller,  and  in- 
structing the  jury  to  consider  such  failure  in ' 
determinin^E  wheuier  the  corporation  was  con- 
ducted in  food  faith,  and  whetber  the  artl- 
cIm  of  aaaocistion  were  mere  tonns  under 
which  defendant  ezerdaed  control,  wai  rorersl- 
Ue  enov. 

Appeal  from  Supreme  Court,  Appellate  Dl- 
Ttelon.  Second  Department 

Action  by  Melle  S.  T.  Werner  against  Wil- 
liam R.  Hearst  From  a  judgment  of  the 
Appellate  Dlvlaion  (78  N.  T.  Supp.  788)  af- 
firming a  Judgment  for  plaintiff,  and  ^m 
an  order  denying  a  new  trial,  defendant  ap- 
peals. ■  Reversed. 

David  B.  Hill  and  Clarence  J.  ShearD,  for 
appellant  Roger  M.  Sherman,  for  respond- 
ent 

GRAY,  J.  The  Judgment  appealed  from 
must  be  reversed  and  a  new  trial  must  be 
liad  of  this  action,  because  of  errors  com- 
mitted upon  the  trial,  which  cannot  be  over- 
looked as  unimportant,  or  aa  without  possi- 
ble influence  upon  the  minds  of  the  Jurors. 
The  plaintiff  sued  the  defendant  to  recover 
damages  for  personal  Injuries  sustained  by 
her,  which  are  alleged  to  have  been  occa- 
sioned by  the  negligent  conduct  of  the  driver 
of  a  newspaper  delivery  wagon  employed  by 
the  defendant  She  was  at  the  time  riding 
a  bicycle,  and  she  allied  that  tbe  driver  of 
ttie  wagon  carelessly  drove  Into  her  and 
threw  her  down.  An  Issue  was  raised,  by 
tbe  defendant's  answer,  as  to  his  ownership 
of  tbe  wagon.  Tbe  Jury  rendered  a  verdict 
In  favor  of  the  plaintiff  for  $25,000.  and  tbe 
judgment  thereupon  was  affirmed,  unani- 
mously, by  tbe  Appellate  Division  In  tbe 
Second  D^artment. 

The  Injuries  received  by  tbe  plaintiff  were 
of  sufficient  gravity.  If  her  evidence  Is  be- 
lieved by  tbe  Jurors,  to  Justify  the  amount  of 
the  verdict;  but  this  court  Is  not  concerned 
with  questions  of  the  amount  of  damages,  or 
of  the  defendant's  respon^tllty  as  the  em- 
ployer of  the  driver.  Tbe  unanimous  affirm* 
anee  of  the  Judgmoit  on  the  verdict  by  the 
Appellate  Division  Is  conclusive  upon  us  as 
to  sucb  questions,  and  we  are  without  Juris- 


diction to  review  the  evidence  upon  the  trial. 
All  that  we  may  do  upon  this  appeal,  which 
the  court  below  has  allowed  to  he  taken  to 
this  court,  Is  to  review  the  exceptions  talien 
to  the  rulings  of  the  trial  court  upon  the  of- 
fers of  evidence,  and  to  tbe  Instructions  to 
the  Jury  upon  the  law. 

The  main  controversy  was  over  the  ques- 
tion of  the  defendant's  relation  to  the  driver 
of  tbe  wagon.  The  plaintiff  sought  by  ber 
proofs  to  show  that  he  owned  the  wagon 
and  employed  the  driver,  independently  of 
bis  relations  to  certain  newspaper  corpora- 
tions, for  whose  business  the  wagon  was 
used;  while  the  defendant's  proofs  tended  to 
show  that  he  was  but  a  stockbolder  and  of- 
ficer of  a  corporation  to  which  the  wagon 
belonged.  The  plaintiff  was  permitted,  over 
the  objection  and  exception  of  tbe  defendant, 
to  introduce  evidence  showing  that  the  news- 
paper corporations  had  failed  to  file  annual 
reports  with  the  county  clerk  and  with  the 
State  Comptroller.  At  tbe  request  of  the 
plaintiff,  the  Jurors  were  instructed  that  tbey 
might  consider  the  fact  of  a  failure  to  file 
the  reports,  in  deciding  whether  sucb  cor- 
porations were  conducted  in  good  faith,  and 
whether  their  articles  of  association  were 
mere  forms  under  which  defendant  had  and 
exercised  control.  To  these  instmctions  the 
defendant  excepted,  and  I  think  that  tbe  er- 
rors in  that  respect,  and  In  admitting  the 
evidence  above  referred  to,  were  important. 
In  view  of  the  closeness  of  the  question  of 
ownership,  and  that  tbey  were  substantial, 
as  diverting  the  minds  of  the  Jurors  to  a  col- 
lateral and  a  folse  Issne.  The  validity  of 
tbe  creation  of  the  corporations  and  their 
right  to  exist  as  sucb,  in  consequence  of  a 
failure  to  comply  with  statutory  conditions 
and  requirements,  as  questions,  bad  no  place 
in  such  an  action  as  this,  and  tbey  had  no 
bearing  upon  the  dispute  as  to  the  defend- 
ant's owncrsblp  and  liability.  We  must  as- 
sume that  the  evidence  had  a  purpose,  and 
that  It  had  an  Influence  upon  tbe  Jurors;  for 
Its  Introduction  must  have  been  witb  the  ob- 
ject of  invalidating  the  corporate  status,  and 
tbe  Jurors  may  have  heen  led  to  believe  that.' 
by  reason  of  the  failure  to  observe  corporate 
obligations  Imposed  by  statute,  incorporation 
was  a  sham  and  a  device,  adoptbd  by  the  de- 
fendant to  shield  himself  from  liability.  The 
plaintiff  was  thus  permitted  to  interject  an 
inrelevant  Issue  as  to  the  character  and  valid 
existence  of  the  corporations,  and  It  is  rea- 
sonable, and,  indeed,  upon  the  record,  fairly 
conceivable,  that  the  Jurors  may  have  reach- 
ed their  verdict  upon  the  supposition  that.  If 
the  newspapa  corporations  were  Invalid,  or 
defunct,  corporate  entitles,  the  defendant  was 
necessarily  liable.  But  that  is  not  so.  ^ey 
were  corporations,  in  fact;  however  open  to 
Inquiry  as  to  their  rigbt  to  continue  as  sucb, 
at  the  instance  of  the  proper  authorities.  It 
was  not  tbe  province  of  the  Jury  to  deter- 
mine whether  they  were  Incorporated  in  good 
faith,  or  whether  Incorporation  was  a  mere 
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form  and  an  'evaalTe  device  on  tbe  defend- 
ant's part  to  escape  an  Individual  neponai- 
bllity  tot  the  condnet  of  ihe  business.  De- 
maiBSt  T.  Flack,  12S  N.  T.  205.  213,  28  N. 
n.  645,  IS  L.  R.  A.  854.  The  issue  was 
wbetber  the  defendant  was  tbe  employer  of 
tbe  negllsent  driver,  or  whether  the  news- 
paper corporation  was.  All  evidence  estab- 
lishing, or  tending  to  estabU^,  the  fact  In 
either  way  was  competent;  but  It  was  not 
competent  proof  upon  the  subject  to  show- 
that  the  corporation  had  defaulted  In  Its  ob- 
ligations and  duties  under  the  law  which 
gave  it  corporate  rights  and  regulated  Its  ex- 
istence. 

Other  errors  were  ctunmltted  In  the  mllngs 
upon  evidence,  and  In  the  Instmctlons  giv«i 
to  the  Jurors,  at  the  request  <riF  the  plalnttff, 
bearing  upon  the  defendant's  relation  to  the 
eoiporattons  and  upon  their  conduct,  to  which 
I  thlnlc  reference  onnecesaary;  as,  vpoa  a 
new  trial,  they  may  not  be  repeated,  In  view 
of  this  opinion. 

For  these  reasons,  briefly  stated,  I  tlilnk 
that  the  Judgment  appealed  from  should  be 
reversed,  and  that  a  new  trial  should  be  or- 
d«ed,  with  costs  to  abide  the  event. 

PARKER.  O.  J.,  and  O'BRIEN.  BART- 
LETT,  MARTIN,  and  CULLBN,  3J^  concur. 
HAIOHT,  J.,  absent 

Judgment  reversed,  ete. 


aT7  N.  T.  73) 

NORTHAM  T.  DUTCHESS  OOUNTT  MUT. 
INS.  CO.  OF  POUGHKEEPSIE. 

(Oonrt  of  Appeals  of  Nen  York.    Dec.  18, 
1908.) 

INSURANCB-ACnON  ON  POLICY— PLBADOTO— 
ISSUES. 

1.Ab  assignee  for  the  benefit  of  creditors 
saed  on  an  insurance  policy  issued  to  his  ai- 
rignor,  and  not  for  damages  for  a  breach  of 
an  oral  agreement.  Evidence  was  admitted  of 
a  vecbal  agreement  between  tbe  assignee  and 
the  agent  of  the  insurance  company,  whereby 
the  agent  agreed  to  insure  the  assignee's  inter- 
est In  the  property  covered  by  the  policy  by 
an  indorsement  thereof,  if  it  could  be  obtain- 
ed, or,  if  not,  by  issuing  a  binding  slip  which 
would  keep  tbe  insurance  all  right  and  iaaure 
him  from  that  time.  Held  error,  wha«  no 
amendment  to  conform  the  pleadings  to  the 
proof  was  asked  for. 

*  2,  In  an  action  by  tbe  assignee  of  an  insar- 
ance  policy,  it  was  error  to  submit  the  case 
to  the  jury  on  the  theory  that  plaintiff  could  re- 
cover if  the  company  hud  agreed  to  insure  the 
assignee's  interest  in  the  property,  where  no 
snch  agreement  was  pleaded. 

Appeal  from-  Supreme  Goor^  Appellate  Di- 
vision, Fourth  Department 

Action  by  Lewis  N.  Nortbam,  assignee  ot 
Wallace  O.  Northam,  against  the  Dutches 
County  Mutual  Insurance  Company  of  Pough- 
keepsle.  From  a  Judgment  of  the  Appellate 
Division  (80  N.  T.  Supp.  1144)  affirming  a 
judgment  for  plalntiflT,  and  an  order  denying 
a  new  trial,  defendant  appeals.  Reversed. 


Horace  McGulre,  tat  appellaiit  N.  F. 
Breen,  for  respondent 

MARTIN,  J.  The  compliant  was  plainly 
upon  the  policy  Issued  by  tbe  defendant 
and  not  for  damages  for  the  breach  of  a 
verbal  contract  between  tbe  parties.  There 
vras  evidence  to  sbov  that  In  consideration 
of  tbe  plaintiff's  promise  to  pay  tbe  unpaid 
inemlum,  tbe  defendant  agreed  to  insure  the 
plaintiff's  Interest  in  the  property  maatloned 
in  the  policy  issued  to  his  assignor,  by  a 
proper  Indorsement  upon  such  policy,  if  It 
could  be  obtained,  or.  If  not  by  Issuing  a 
Blip  or  paper  to  him  which  **would  ke^  the 
Insunmce  all  right  and  Insure  him  from  that 
time."  If  the  action  had  been  based  lipon 
that  contract,  the  proof  was  snfflctent  to 
have  Justified  the  jury  in  finding  for  the 
plaintiff.  EaUs  V.  Albany  City  F.  Ins.  Co, 
60  N.  T.  402,  10  Am.  Rep.  486;  Ang^  v. 
Hartford  F.  Ins.  Oo^  S»  N.  T.  171,  17  Am. 
Rep.  322;  Buggies  v.  Am.  Cent  Ins.  Co., 
114.  N.  T.  416,  21  N.  B.  1000,  11  Am.  St  Rep. 
674;  Manchester  v.  Guardian  Absur  Co.,  lol 
N.  T.  88,  45  N.  BL  381.  56  Am.  St  Rep.  000; 
Sqnlar  v.  Hanover  F.  Ins.  Co.,  1S2  N.  T, 
552,  57  N.  B.  83.  76  Am.  St  Rep.  348;  Hicks 
T.  British  Am.  Assur.  Ca,  162  N.  T.  284,  56 
N.  E.  743,  48  L.  R.  A.  424;  Northam  t.  In- 
ternational Ins.  Co.,  45  App.  Dir.  177,  61  N. 
T.  Supp.  45,  affirmed  on  opinion  below  in 
166  N.  Y.  666^  69  N.  m.  1127.  But  tiie  action 
was  based  vpoa  the  policy  alone,  and  It  is 
obvious  that  tiie  proof  was  insufficient  to 
establish  a  valid  transfw  or  contlnnance  of 
tbe  policy  in  accordance  witii  Its  require- 
ments and  provisions.  This  does  not  taH 
within  the  class  of  cases  where,  although  tiie 
complaint  is  Insufficient,  the  proof  Is  suffi- 
cient to  anthorl9»  a  recovery,  and  is  admit- 
ted without  objection,  and  where  the  i^ead- 
Ings  may  be  amended  to  cimform  to  tbe 
proof.  In  this  case  the  plaintiff  failed  to 
prove  tiie  cause  of  action  alleged,  and  the 
evidence  tending  to  establish  a  different 
cause  of  action  vras  objected  to  upon  tbe 
ground  that  it  was  Inadmissible  under  the 
pleadings,  and  no  amendment  was  asked  for. 
In  such  a  case,  If  the.  plaintiff  falls  to  prove 
the  cause  of  action  set  up  In  his  complaint 
and  proper  objections  are  made  upon  ttie 
trial,  and  no  amendment  of  the  pleading  is 
asked  for  or  ordered,  a  Judgment  In  the  plaln- 
tiCTs  favor  upon  a  cause  of  action  not  al- 
leged cannot  be  sustained  on  appeal,  nor  aft- 
er trial  can  the  pleadings  be  conformed  to  the 
proof.  Sonthwlck  v.  First  Nat  Bank  of 
Memphis,  84  N.  T.  420;  TruesdeU  v.  Sarles. 
104  N.  Y.  164,  167.  10  N.  B.  189;  Pope  v. 
Terre  Haute  Gar  &  Mfg.  Co.,  107  N.  T.  6U 
13  N.  E.  692;  Freeman  v.  Gnnt  132  N.  X. 
22,  28,  30  N.  E.  247;,  Reed  v.  McConnell, 
183  N.  Y.  425,  434,  81  N.  B.  22;  Bradt  v. 
Kranfc,  164  N.  Y.  515,  619,  58  N.  B.  657, 
79  Am.  St  Rep.  6^  Therefore  it  la  nianl< 
fest  that  the  learned  trial  court  erred  in  ad- 
mitting, under  the  defendant's  objection  and 
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exception,  evidence  of  the  verbal  agreement 
between  tbe  parties,  and  also  In  submitting 
the  case  to  tbe  jury  apon  the  theory  that 
the  plaintiff  might  recover  If  the  jury  sbonid 
find  that  ancb  an  agreement  was  made.  '  Tbe 
deCendanfa  exceptloaa  to  the  admission  of 
that  evidence  and  to  tbe  chaise  of  tbe  court 
Is  that  respect  were  well  taken,  and  re> 
quire  a  reversal  of  the  judgment. 

The  Judgment  sbould  be  reversed,  and  new 
trial  granted,  with  costs  to  abide  the  event. 

PABKBR,  a  i.,  and  GRAY,  O'BRIEN, 
HAIOHT,  OULLEN,  and  WERNER,  JJ^ 
ccmcnr. 

Judgment  reveraed.  ete.  * 


(in  N.  T.  71) 

QUAGKENBOSS  v.  GLOES}  ft  RUTdERS 
FIRE  INa  CO. 

(Court  of  Appeals  of  New  York.   Doe.  18, 

ld03.) 

OORPORATJONS— ACTION  ON  GONTRAOT^ 

EVIDENCB. 

1.  Where,  In  an  action  on  a  contract  of  a 
corporation,  defendant  showed  that  It  was  sign- 
ed by  the  president  and  the  secretary  of  the  cor- 
poration, with  the  seal  of  tJie  corporation  at* 
ta«died  thereto,  it  was  error  to  exclode  the  con- 
tract; the  seal  being  prima  fade  proof  that  it 
was  attached  by  the  proper  authority,  and  tbe 
bnrden  being  on  the  party  objecting  to  the  ex* 
ecntion  to  show  that  it  was  affixed  improperly, 
or  that  the  officers  of  the  corporation  exceeded 
their  power. 

O'Brien,  J..  dlBsenting. 

Appeal  from  Supreme  Court;  Appellate  Dl- 
vision,  First  Department. 

Action  by  George  W.  QnackenboBs  agaliut 
the  Globe  &  Rutgers  Fire  Insurance  Com* 
pany.  From  a  Judgment  of  tbe  Appellate 
Division  (78  N.  Y.  Supp.  1018)  afflrming  a 
Judgment  in  favor  of  defaidani  plaintiff  ap- 
peala.  Reversed. 

This  action  was  bnniglit  to  recoTer  dam- 
ages for  the  breach  of  an  alleged  contract 
between  the  plaintiff  and  the  Rutgers  Fire 
Insurance  Company,  which  company  was  sub- 
sequently coDsolidated  witti  the  Globe  In- 
surance (Company,  and  the  obligations  of  the 
former  assumed  by  the  defendant. 

Frederick  Seymour  and  Frederick  B.  Maer- 
kle^  for  appellant.  W.  P.  Prentice,  tar  re- 
spondent 

MARTIN.  J.  On  the  trial  the  plaintiff, 
after  proving  that  the  contract  upon  which 
tbe  action  was  based  was  signed  by  the  pres- 
ident and  secretary  of  tbe  Rutgers  Insurance 
Company,  for  whose  debts  and  obligations 
the  defendant  was  liable,  and  that  tbe  cor- 
porate seal  of  the  company,  was  a£Bxed  tbere- 
to,  offered  It  In  evidence.  It  was  rejected, 
and  the  plaintiff  excepted.  We  thinic  the 
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exception  was  well  taken,  and  constituted 
error  which  requires  a  reversal. 

It  la  an  ancient  and  wetl-eetablisbed  rule 
of  law  that  where  tbe  seal  of  a  corporation 
is  affixed  to  a  contract  or  vrritten  Instru- 
ment, to  which  such  corporation  Is  a  party, 
and  it  Is  signed  by  the  president  and  secre- 
tary or  other  proper  officers,  it  will  be  pre- 
sumed that  such  officers  did  not  exceed  their 
powers,  as  the  seal  la  piima  facie  proof  that 
it  was  attached  by  proper  autbority,  and  It 
lies  with  tbe  party  objecting  to  Its  execution 
to  show  that  it  was  affixed  surreptitiously 
or  Improperly.  Whitney  v.  Union  Trust  Co. 
of  New  York,  65  N.  Y.  570;  Trustees  of  Can- 
aadarqua  Academy  v.  McKecbuIe,  00  N.  Y. 
618;  Jourdan  v.  Long  Island  R.  Co.,  115  N. 
Y.  880,  3S1,  22  N.  E.  153;  Lovett  v.  Steam 
Sawmill  Ass'n,  6  Paige,  54,  60.  It  Is  man- 
ifrat  that  there  was  no  sufficient  proof  over- 
coming tbe  presumption  arising  from  tbe  ex- 
ecution of  tbe  contract  In  question  to  justify 
the  court  In  excluding  it  Whatever  proof 
was  given  as  to  tbe  regularity  of  tbe  con- 
tract bore,  not  upon  Its  admissibility,  but  up- 
on its  effect  when  received.  Tbe  court  could 
not  Improperly  exclude  the  plalntUTs  most 
material  and  Important  evidence— Indeed, 
that  which  was  tbe  very  basis  of  his  action — 
and  then,  because  he  had  not  made  sufficient 
proof  to  sustain  his  complaint,  bold  tbat  tbe 
erroneous  ruling  should  be  disregarded.  Sudi 
a  claim  finds  no  Justification  In  law.  When 
the  plaintiff  was  refused  his  legal  right  to 
have  the  contract  admitted,  he  was  not  re- 
qtiiced,  nor  would  he  be  expected,  to  Intro- 
duce <^er  proof  to  establish  his  cause  of  ac- 
tion. 

Tbe  judgment  should  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  abide  the 

event 

PARKER,  C.  J.,  and  GRAY,  BARTLETT, 
and  'CCLLEN,  JJ.,  concur.  O'BBIBN,  J. 
dissents.   HAIQHT,  J.,  absent 

Judgment  reversed,  etc 


a77  N.  T.  B9) 

BRIGGS  V.  NEW  YORK  CENT,  ft  H.  R.  R. 
CO. 

(Court  of  Appeals  of  New  York.    Dec  18, 
1903.) 

EXPERT  EVIDENCE— PERSONAL  INJURIES- 
SPECULATIVE  DAMAGES. 
1.  In  an  action  for  personal  injuries,  where 
the  extent  of  plaiatiff's  injarlea  is  largely  de- 

fieodent  on  the  testimony  of  medical  experts,  it 
B  error  to  allow  sudi  experts  to  testi^  as  to 
what  "might"  result  in  consequence  of  the  in- 
jury, couseqaences  which  are  contingent  or 
specnlative  not  being  properly  considered  in  es- 
timating the  damages. 

Appeal  from  Snpreme  Oonit,  A]>pellate  Di- 
vision, Fourth  Department 

Action  hiy  Florence  Brlcnpi.  by  Louisa 
Brlggs,  her  guardian  id  litem,  against  the 


f  1.  Sm  DaiiusM.  vol.  IS,  Cent.  Dig.  H  1^  M; 
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New  York  Central  &  Hudson  River  Railroad 
Company.  From  a  Judgment  of  the  Appellate 
Division  (S2  N.  Y.  Supp.  1095)  afiBrmlng  a 
judgment  for  plaintiff,  defendant  ai^eala. 
Reversed. 

Maurice  C.  Spratt,  for  appellanL  Eugene 
U.  Bartlett,  for  respondent 

O'BRIEN,  J.  On  February  %  1902,  the 
plaintiff  was  Injured  in  a  collision  on  the  de- 
fendanfa  belt  line  in  Buffalo.  It  was  a  cold, 
Btormy  nigbt,  and  a  ^eat  deal  of  snow  had 
fallen  and  drifted.  Objects  could  not  be  seen 
very  ftir  through  the  snow,  and  it  continued 
to  storm  after  the  plaintiff  left  the  train. 
The  car  in  which  the  plaintiff  was  seated 
had  the  seats  arranged  so  that  for  a  third  of 
the  length  from  either  mi  of  the  car  they 
were  continuous  along  each  sld^  and  In  the 
middle  third  of  the  car  the  seats  were  cross- 
wise. The  plaintiff  and  her  annt  sat  In  the 
seats  crosswise  of  the  car,  and  after  the 
train  had  stopped  at  one  of  the  regular  stop- 
ping places,  and  bad  Jnat  got  started  for- 
ward, an  engine  following  in  the  rear  col- 
lided with  the  train  by  running  Into  the  rear 
end  of  it  As  soon  as  the  headlight  was  seen 
approaching,  the  plaintiff  and  her  annt  got 
up  oat  of  their  seats  and  went  forward  to 
the  head  end  of  their  car.  The  plaintiff 
stood  there,  without  supporting  herself,  un- 
til the  collision  occurred,  which  caused  her 
to  sit  down  Inroluntarlly  upon  one  of  the 
iron  arm  rests,  or  divisions,  between  the  In- 
dividual seats  along  the  side  of  the  car.  The 
collision  appears  to  tiave  been  a  slight  one; 
nothing  was  broken  about  the  car  except  the 
glass  in  tiie  front  door,  and  the  train  started 
up  again  and  ran  on  to  the  next  stop  in  the 
usual  way.  The  plaintiff  and  her  annt  hav- 
ing reached  their  destination,  got  out  and 
walked  for  some  10  minutes  through  the 
storm  and  snow  to  the  home  of  the  annt  It 
was  Sunday  evening,  and  plaintiff  stayed 
there  tliat  night  and  the  next  day  and  nlgbt, 
and  on  Tuesday  went  home.  The  plaintiff 
then  went  with  ber  mother  to  a  physician  at 
his  office.  The  testimony  tended  to  show 
that  she  went  there  every  day  for  a  week, 
and  then  every  other  day  for  two  weeks,  and 
then  lees  frequently.  It  was'  claimed  that 
the  tip  end  of  the  spine  was  injured,  result- 
ing in  serious  consequences.  The  physician 
stated  that  when  he  first  examined  her  he 
found  a  discoloration,  not  very  much  dis- 
colored, about  two  Inches  above  the  tip  of 
the  spine.  He  did  not  remember  giving  any 
local  treatment,  but  gave  her  nerve  sedatives. 
The  jury  rendered  a  verdict  for  the  plaintiff 
of  $0,000,  wblcfa  has  been  unanimously  af- 
firmed. 

The  extent  of  the  Injury  and  the  damages 
were  sought  to  be  established  by  the  plaintiff 
Isrgely  upon  the  testimony  of  medical  ex- 
perts. These  experts  were  conducted  by  the 
learned  counsel  for  the  plaintiff,  in  his  ex- 
amination, fiirough  a  very  wide  field  of  specu* 
tative  inquiry.  Mucb  at  tbls  testimony  ap- 


pears In  the  record  without  exception,  thongh 
It  was  constantly  objected  to  by  defendant's 
counsel.  The  testimony  was  not  at  all  con- 
fined to  the  condition  of  the  plaintiff  at  the 
time  of  the  trial,  which  took  place  about  eight 
months  after  the  accident,  but  the  experts 
were  permitted  to  speculate  upon  the  conse- 
quences of  the  alleged  injury  which  might 
affect  the  plaintiff  In  the  future.  It  was  sug- 
gested that  the  Injury  might  affect  the  blad- 
d^,  the  kidneys,  and  other  organs  of  tHe  tK>dy, 
and  In  the  end  become  permanent  The  fol- 
lowing -is  a  specimen  of  the  testimony  given 
by  one  of  the  plaiutUTs  experts,  who  bad 
seen  the  plaintiff  but  once,  and  tben  long 
after  the  accident:  "The  bladder  Is  a  very 
bad  master  and  a  very  good  servant  If  you 
humor  it  or  it  gets  into  bad  habits,  it  is  al- 
most Impossible  to  correct  them.  I  make  this 
statement  more  than  ordinarily  positive,  be- 
cause I  have  seen  a  great  many  of  tiiem. 
Because  of  this,  Irritability  bi  this  child  la 
either  from  her  general  nervousness,  or  if  it 
is  from  some  central  trouble— the  result  of  the 
blow  and  the  shock  she  has  received— the  out- 
come of  It  Is,  In  my  judgment,  permanent 
*  *  *  The  effects  on  this  child,  of  this 
bladder,  are  of  a  general  effect  and  local. 
The  general  effect  of  frequent  urinating  la 
harassing,  inasmuch  as  It  Interferes  with  a 
person's  gohig  about.  It  Is  a  pitiable  thln^ 
sometimes.  •  •  •  The  coats  become  thick- 
ened, just  as  mucb  as  a  blacksmith's  arm  be- 
comes larger,  the  bladder  grows  so  that  by 
and  by  it  don't  hold  as  much  water,  so  that 
even  If  It  was  not  sensitive  the  person  could 
not  retain  It  and  would  have  to  empty  it 
because  It  wouldn't  retain  It  any  longer.  Aft> 
er  It  has  lasted.  It  subjects  the  person  tp  a 
long  train  of  evils.  A  bladder  which  Is  en- 
larged and  Irritable  Is  liable  to  have  infection 
and  inflammation  set  In,  and  when  you  add 
inflammation  to  IrrltnblJlty  you  hnve  a  ci- 
dltion  of  affairs  that  is  most  serious."  The 
counsel  for  the  defendant  here  interposed  and 
said:  "I  object  to  this  kind  of  testimony. 
It  la  of  the  most  general  character  possible. 
I  have  objected  to  the  question,  and  I  want 
to  object  now  to  Its  being  allowed  to  con- 
tinue." The  plaintiff's  counsel  thereupon  re- 
plied: "If  there  is  any  part  of  the  evidoiea 
that  is  not  responsive,  the  counsel  can  moT» 
to  strike  It  out  ot  course."  The  court  there- 
upon stated,  "I  will  let  It  stand,"  and  there- 
upon the  defendant's  counsel  excepted.  In 
response  to  another  question  the  witness,  con- 
tinuing, stated:  "If  the  condition  of  the  blad- 
der— When  that  condition  of  the  bladder 
sets  in  which  I  have  described,  It  is  only  a 
step  further  for  it  to  ascend  to  the  kidneys. 
That  always  does  not  take  place;  but  as  looy 
as  the  lower  urinary  organs  are  in  that  stats, 
there  Is  no  question  at>out  the  Jeopardy  of  the 
upper  urinary  organs." 

It  Is  undoubtedly  true  that  In  an  action  to 
recover  damages  for  personal  injuries  the  evt- 
dence  of  experts  as  to  the  future  coiisequencea 
which  are  expected  to  follow  the  ii^ury  are 
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oompetent;  but  to  antborlze  snch  evidence. 
howeTer,  the  apprehended  coiuequeDces  must 
be  snch  as,  in  tbe  ordinary  course  of  nature, 
aze  leaaonably  certain  to  eosae.  Conseqnen- 
oes  wblcb  are  contingent,  speculative,  or  meie- 
Ir  possible  are  not  pn^r  to  be  considered 
in  estimating  damages,  and  may  not  be  proved. 
Strobm  r,  N.  Y.,  L.  B.  &  W.  R,  R.  Co..  96 
N.  y.  805;  Tozer  v.  N.  Y.  O.  &  H.  K.  U.  R. 
Co.,  105  N.  Y.  617,  11  N.  E.  309;  Jewell  v. 
N.  Y.  a  A  H.  B.  B.  E.  Co.,  27  App.  Div. 
BOO.  60  N.  Y.  Supp.  &18:  Kleiner  v.  Third 
Ave.  R.  E.  Co.,  162  N.  Y.  103,  56  N.  E.  407; 
Smith  r.  N.  Y.  C.  &  H.  B.  R.  B.  Co.,  164 
M.  Y.  491.  58  N.  B.  655.  We  think  tbis  rule 
of  evidence  was  violated  In  this  case,  since 
tbe  learned  trial  jadge  permitted  to  stand, 
for  the  consideration  of  tbe  Jury,  evidence 
wblcb  was  apecnlattve  and  conjectural.  In- 
deed, Ibe  .medical  eqierts  In  ttie  case,  upon 
tbe  examination  of  tbe  plaintura  connsd, 
were  permitted  to  Btato  mimeronB  things 
which  might  result. aa  a  consequence  of  tbla 
injury.  This  Is  apparent  from  tbe  extracts 
which  we  have  referred  to,  and  much  more 
evidence  of  like  charactra*  whlcb  is  to  be 
found  in  tbe  record;  tberefore  the  learned 
trial  Judge,  In  permitting  the  examination, 
and  In  allowing  tbe  testimony  to  go  into  the 
record  to  be  considered  by  tbe  Jury,  -gave  the 
sanction  of  the  court  to  testimony  which  was 
highly  speculative  and  conjectural,  and  so 
far  prejudicial  to  tbe  defendant  as  to  require 
a  new  trial.  Tbe  objectiona  made  and  excep- 
tion taken  were  sufGdent  to  direct  tlie  atten- 
tion of  tbe  court  to  the  point. 

The  Judgment  should  tberefnre  be  reversed, 
and  a  new  trial  granted,  costs  to  abide  tbe 
event. 

PARKER,  C.  J.,  and  MARTIN,  CULLEN, 
and  WERNER,  JJ.,  concur.  ORAY,  J.,  not 
Sitting.    HAIGHT,  J.,  not  voting. 

Judgment  nrersed,  ete. 


(177  K.  T.  7B) 

BROWN  T.  QTHNTARD  et  at 
(Ooort  of  Appeals  of  New  York.   Dee.  IS, 
1903.) 

WILL-CONSTRUCTION— DBVISS  BT  IHPUOA- 
TION—TRITST— VALIDITY— B  USPEN- 
SION  or  ALIENATION. 

1.  Testator  left  four  children  sarvlTlDS  and 
ft  BOD  of  a  deceased  child,  and  devised  his  re- 
■idaary  estate  in  trust  for  certain  purposes,  and 
provided  for  its  division  into  four  parts  at  the 
expiration  of  tbe  trust  The  part  which  was 
to  be  given  to  one  son  was  to  be  reduced  to 
meet  advancements  to  such  son,  but  there  were 
no  directions  aa  to  the  other  three-fourths  of  the 
residuary  estate.  Beld  insufficient  to  create  tt 
devise  by  implication  of  sach  three-fourths  to 
the  remaining  three  diildren. 

2.  Extraneous  and  parol  evidence  is  admis- 
sible only  to  explain  a  latent  ambiguity,  but  a 
formw  will  cannot  be  introduced  to  modify,  con- 
tratUet,  or  enlarge  the  written  worda  ta  the 
will  subsequently  executed. 

3.  Testator  gave  his  residuary  eatat*  in  trtist 
t0  his  executors  to  pay  anniUtlw  to  aaven 


ified  persons  during  their  lives,  or  until  the 
division  of  the  residuary  estate,  which  was  fix- 
ed nt  26  years  from  his  death.  The  trustees  had 
power  to  Bell  the  real  estate,  if  necessary,  but 
the  will  failed  to  make  any  disposition  of  the 
residuary  estate.  Held,  that  the  trust  was  void, 
as  measured  by  more  than  two  lives  in  being. 

4.  A  direction  to  hold  certain  property  in 
trust  for  26  years  renders  the  trust  void,  aa 
being  measured  by  years,  and  not  by  lives. 

5.  Where  testator  created  a  trust  for  the  pres- 
ervation of  bis  residuary  estate,  and  the  pay- 
ment of  the  Income  thereftvm  to  certain  named 
beneficiaries,  but  made  no  disposition  of  three- 
fourths  of  the  residuary  estate,  it  renders  tba 
whole  trust  and  residuary  scheme  invalid. 

O'Brien,  J.,  dissenting. 

Appeal  from  Supremo  Court;  Afipellate  Dl- 
vialon.  Second  Department 

Action  by  Alfred  S.  Brown  against  John  A. 
Qnlntard  and  ottaetH,  executors  of  Paul  S. 
Brown  and  otliers,  and  Herbert  J.  Carrlng* 
ton  and  others.  From  a  Judgment  of  tbe  Ap- 
pellate Division  ^1  N.  Y.  Supp.  91$  affirm- 
ing a  Judgment  of  tbe  Special  Term,  plalntliT 
and  Herbert  J.  Oarrington  and  otbers  appeaL 
Modified. 

Francis  A.  McCloskey,  for  appellant  Al- 
fred, S.  Brown.  Joseph  Fettretch  and  Rich- 
ard B.  Kelly,  for  appellant  Carrlngton.  Louis 
J.  Altknig,  for  appellant  Augusta  A.  Brown. 
Hugo  Hirsh,  for  respondents  John  A.  Quln- 
tard  and  others.  Albert  O.  Wheeler,  for  re- 
spondent Margaret  Brown.  Max  E.  Lehman, 
for  respondent  Le  Annah  Brown. 

WERNER,  J.  The  purpose  of  this  nctlon 
Is  to  obtnln  a  Judicial  construction  of  the  will 
of  Paul  Sandstrora  Brown,  who  died,  at  the 
age  of  90  years,  on  August  30.  1901,  seised  of 
both  real  and  personal  property.  In  addition 
to  his  widow,  he  left,  him  surviving,  aa  his 
only  heirs  at  law  and  next  of  kin,  four 
sons,  Mortimer,  Edward,  Alfred,  and  Oscar, 
and  a  gmndson,  Herbert  J.  Carrlngton,  the 
child  of  his  deceased  daughter.  The  will  la 
dated  June  21,  1900,  supplemented  by  a 
codicil  dated  August  15,  1901.  At  the  time 
of  the  testator's  death  he  owned  two  pieces 
of  real  estate,  one  situated  on  Third  avenue, 
in  the  borough  of  Manhattan,  and  the  other 
on  Tompkins  Place,  In  tbe  boroiigb  of  Brook- 
lyn, city  of  New  York.  He  was  also  the  own- 
er of  a  leasehold  estate  In  property  situated 
on  Third  avenue  adjoining  the  premises  own- 
ed by  htm  In  fee.  Tbe  material  parts  of  the 
will  are  as  follows:  Tbe  first  clause  di- 
rects the  payment  of  debts  and  funeral  ex- 
penses. Tbe  second  disposes  of  all  but  $425 
of  the  proceeds  of  a  $2,000  life  Insurance  pol- 
icy by  applying  $1,000  of  It  on  a  mortgage, 
and  giving  specific  portions  Of  the  remainder 
to  various  persona  named.  The  third  deals 
with  honsebold  effects  and  personal  proi>- 
erty.  Tbe  fonrth  gives  to  tbe  executors  in 
trust  the  resldae  of  tbe  estate,  to  collect  and 
receive  tbe  rents.  Issues,  and  profits,  to  apply 
the  net  Income  to  tbe  payment  of  annuities 
to  each  of  tbe  sons  except  tbe  Incompetent 
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BOO,  Oscar,  whose  wife  receives  $50  a  month, 
and  other  annuitiea  Id  specified  sums  to  the 
wives  of  the  sons  Alfred  and  Mortimer  and 
the  grandson  Carrlngton.  These  annuities 
are  directed  to  be  paid  "•  *  •  until  the 
death  of  the  said  parties,  or  nntll  my  estate 
shall  be  divided  among  mj  heirs  as  hereinaft- 
er provided,  when  all  said  payments  shall 
cease  and  determine,  except  as  hereinafter 
provided."  The  fifth  paragraph  provides  for 
a  ratable  decrease  In  the  annuities  in  the 
event  of  a  diminution  of  income,  and  the 
sixth  provides  that,  If  the  Income  from  the 
estate  should  Increase,  $2,000  thereof  should 
be  first  applied  each  year  to  the  reduction 
of  mortgages  on  the  real  estate,  and  then 
there  should  be  a  proportionate  increase  of 
the  annuities  above  mentioned.  The  eighth 
paragraph  gives  to  the  executors  power  to  re- 
new mortgages  on  real  estate,  and  to  rebuild 
In  case  of  fire.  The  ninth  paragraph  gives  to 
the  executors  full  power  "to  sell  at  any  time, 
in  their  discretion,  any  and  all"  of  the  tes- 
tator's real  estate,  and  then  continues  as 
follows:  "But  I  advise  that  my  real  estate 
in  the  borough  of  Manhattan,  city  of  New 
York,  shall  not  be  sold  until  twenty-six  years 
from  the  date  hereof,  or  until  the  termination 
by  expiration  of  term  or  otherwise  of  a  cer- 
tain lease  to  Clarence  S.  Brown,  now  ex- 
Isting  upon  the  premises  No.  33  Third  ave- 
nue. In  said  borough  and  city,  which  said 
lease  by  Its  terms  now  runs  to  May  1st,  1905, 
with  privilege  to  the  lessee  to  renew  the  same 
for  a  period  of  twenty-one  years  at  an  in- 
creased rental  to  be  agreed  upon  by  the  re- 
spective parties.  Upon  the  expiration  of  said 
period  of  twenty-six  years,  or  upon  the  ter- 
mination of  said  lease  at  an  earlier  period, 
or  at  any  time  theretofore.  If,  In  the  Judg- 
ment of  my  said  executors,  their  successor  or 
successors,  it  shall  be  deemed  for  the  Inter- 
est of  my  estate  that  said  real  estate  shall 
be  sold,  It  shall  thereupon  be  sold  and  the 
proceeds  divided  In  four  equal  parts.  From 
one  of  said  four  parts  my  said  executors, 
their  successor  or  successors,  shall  deduct 
the  sum  of  $3,000.00,  and  the  said  part  so  re- 
duced shall  be  the  part  or  share  of  my  son 
Edward  S.  Brown;  being  so  reduced  In  Jus- 
tice to  my  other  children  because  of  the  mon- 
ey I  have  advanced  to  him.  •  •  •  And  I 
direct  my  said  executors,  or  their  successor 
or  successors,  to  pay  to  my  son  Edward  S. 
Brown  his  share  so  reduced  at  the  conven- 
ience of  said  executors;  or  In  case  of '  his 
death  to  invest  the  same  for  the  benefit  of 
his  children."  In  the  same  paragraph  the 
$3,000  which  was  deducted  from  the  share 
of  Edward  was  bequeathed  to  the  testator's 
two  grandsons,  Herbert  J.  Carrington  and 
Clarence  Brown;  $2,000  to  the  former,  and 
$1,000  to  the  latter.  The  codicil  reduced  the 
amount  to  t»  deducted  from  the  share  of 
Edward  to  $1,000,  and  this  was  bequeathed 
to  the  two  grandsons  In  the  same  proportions 
as  the  $3,000  mentioned  In  the  nhkth  para- 
graph of  tbe  original  will.  In  the  tenth  para< 


graph  the  executors  were  given  power  to  sell 
the  Tompkins  Place  real  estate  at  any  time, 
in  their  discretion,  at  either  public  or  private 
sale,  and  "to  Invest  the  balance  coming  from 
said  sale  in  such  manner  as,  in  their  judg- 
ment, will  be  most  secure  and  give  the  lar- 
gest attainable  Income,"  but  there  was  no  di- 
rection as  to  the  disposition  of  the  proceeds 
of  such  sale.  The  eleventh  clause  again 
gives  to  the  executors  the  power  to  sell  the 
real  estate  at  public  or  private  sale,  but, 
in  the  latter  eVent,  only  with  the  approval 
of  a  majority  of  the  testator*!  adott  beirs 
then  living  as  to  the  amoont  tor  wlilcb  such 
sale  shall  be  made. 

The  fundamental  difficulty  with  this  will 
lies  In  the  failure  of  the  testator  to  make  any 
direct  or  explicit  disposition  of  three-fourths 
of  his  residuary  estate.  It  will  be  noted 
that  in  the  ninth  paragraph  he  directs  the 
division  of  his  estate  into  four  parts.  One 
of  these  parts,  less  $3,000,  he  gives  to  his  son 
Edward.  The  other  three  parts  are  not  dis- 
posed of  unless,  by  Implication,  we  can  Im- 
port into  the  will  language  that  gives  the 
other  tbree  parts  to  the  testator's  sons  Morti- 
mer, Oscar,  and  Alfred.  Sncb  an  Implication 
will  save  from  collapse  the  eesential  features 
of  this  testamentary  scheme.  Without  such 
Implication  there  Is  no  testamentai?  dispo- 
sition of  the  residuum  of  the  estate,  unless 
the  trust  set  forth  in  paragraph  4  and  the 
alleged  trust  In  paragraph  9  are  valid.  The 
trust  In  paragraph  4  is  to  pay  the  annuities 
therein  specified  to  the  several  annuitants 
named  during  their  respective  lives,  or  until 
the  estate  shall  be  divided  "among  my  hetrs 
as  hereinafter  provided."  If  there  Is  no  com- 
plete and  valid  disposition  of  the  estate  "as 
hereinafter  provided,"  It  follows  that  the 
trust  must  stand,  If  at  all,  upon  the  provi- 
sion to  pay  the  annuities  during  the  lives  ot 
the  respective  annuitants;  and  this  Is  clearly 
Invalid,  because  It  suspends  the  power  of 
alienation  of  property  or  Its  pTOceeda  for 
more  than  two  lives  In  being.  Under  para- 
graph 4  no  less  than  seven  lives  intervene 
between  the  death  of  the  testator  and  the  ul- 
timate disposition  of  the  estate,  unless  anbse- 
quent  parts  of  the  will  validly  provide  for  an 
earlier  division.  As  to  the  alleged  trust, 
which  Is  predicated  upon  the  provisions  of 
paragraph  9,  as  read  In  connection  with  par- 
agraph 4,  It  Is  enough  to  say  that,  If  the  di- 
rection not  to  sell  the  Third  avenue  real 
estate  until  after  the  expiration  of  20  yean 
Is  anything  more  than  mere  advice,  it  la  void, 
because  it  attempts  to  create  a  trust  meaa- 
nred  by  years,  and  not  by  lives. 

Thus  we  come  to  the  real  question  in  the 
case:  Can  the  ninth  clause  be  so  read  as  to 
dispose  of  the  whole  of  the  residue  of  the 
estate?  The  learned  trial  court  and  counsel 
for  the  executofs  evidently  thought  that  it 
could  not  be  so  read,  or  at  least  entertained 
doubts  upon  the  subject,  as  Is  shown  by  the 
use  of  a  former  will  of  the  testator  as  evi- 
dence to  disclose  the  tatter's  testamentarr 
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intent  In  making  hla  last  will.  We  think  it 
was  error  to  i-eceive  tlie  revoked  will  in  evi- 
dence for  tbat  purpose.  Extraneous  -and 
parol  evidence  is  admissible  to  explain  a  will 
wtieu  there  ia  a  latent  ambiguity  arising  de- 
hors the  instrument,  but  never  to  supply, 
contradict,  enlarge,  or  vary  the  written 
words.  Mann  v.  Mann,.  1  Johns.  Ch.  231,  and 
cases  there  clteid. ,  The  reason  for  this  rule 
Is  obvious.  The  courts  cannot  be  permitted 
to  construct  wills  from  the  materials  which 
testators  hare  discarded.  A  will  Is  never  re- 
voked unless  the  testator  (^hanges  his  mtnd 
respecting  the  disposition  of  his  estate.  Wh^n 
a  will  is  revoked,  It  no  longer  expresses  the 
testamentar7  intention  of  its  maker.  To  the 
extent  that  the  provisions  of  two  wills  of 
the  same  testator  are  Identical,  there  Is,  of 
course,  no  necessity  for  explanation.  But 
when  they  are  different  the  last  must  speak 
for  Itself,  If  this  were  not  so,  a  testator 
could  never  safely  change  or  revoke  his  will. 
In  the  case  at  bar  the  former  will  was  re- 
ceived to  show  that  it  contained  provisions 
which  were  inadvertently  omitted  from  the 
last  wilL  If  the  two  wills  could  be  read  to- 
gether, the  conclusion  would  be  obvious. 
But  the  testator's  last  will  must  be  read  and 
construed  by  Itself  In  the  effort  to  ascertain 
his  intent.  When  thus  read  and  construed, 
no  court  can  say  that  the  omissions  in  the 
last  will  were  inadverent.  Non  constat  that 
may  have  been  the  very  purpose  of  revoking 
the  former  will  and  making  another.  The 
introduction  of  the  former  will  was  prop- 
erly objected  to,  and  there  was  an  exception 
to  the  ruling  receiving  It  The  error  is  not 
one  which  we  can  disregard,  for  we  cannot 
say  that  It  did  not  prejudice  the  substantial 
rights  of  the  appellants,  and  It  follows  that 
there  must  be  a  reversal  of  the  Judgment. 
It  is  necessary,  however,  to  go  a  step  further 
in  the  discussion.  The  construction  and  ef- 
fect of  paragraph  9  must  be  determined.  This 
is  a  feature  of  the  case  that  cannot  be  chan- 
ged by  any  number  of  new  trials,  and  we 
therefore  dispose  of  It  now. 

In  so  far  as  the  testator  has  given  ex- 
pression to  his  plan  or  scheme  of  testamenta- 
ry disposition,  it  is  plain.  The  executors  were 
vested  with  the  legal  title  to  the  residue  of 
tb6  estate  to  pay  the  annuities  during  the 
Ilres  of  the  respective  annuitants,  or  until 
there  should  be  a  division  as  provided.  The 
only  division  directed  to  be  made  is  timt 
there  shall  be  four  parts,  of  which  the  son 
Edward  shall  receive  one,  less  the  deduction 
specified  In  the  codicil.  The  other  three  parts 
are  not  disposed  of.  It  is  true  that  the  tes- 
tator bad  four  sons,  and  that  the  direction  to 
divide  the  residue  into  four  parts  is  coupled 
with  the  statement  that  the  deduction  from 
Edward's  share  is  made  "in  Justice  to  my 
other  children."  These  circumstances  give 
rise  to  surmise,  conjecture,  and  argument, 
but  they  prove  nothing  except  the  fact  that, 
If  the  testator  Intended  to  give  three-fourths 
of  the  residue  to  bis  sons  Mortimer,  Alfred, 


and  Oscar,  he  utterly  failed  to  do  sa  If  wo 
were  dealing  with  this  case  alone,  and  not 
with  the  law  relating  to  wills,  we  might,  in 
the  interests  of  Justice,  permit  probabilities 
to  outweigh  proofs;  but  the  law  must  be  up- 
held. There  has  been  no  direct  and  explicit 
disposition  of  three-fourths  of  the  residue, 
and  the  language  of  the  will  Is  not  such  as 
to  support  a  disposition  by  Implication.  A 
few  extracts  from  the  reported  decisions  will 
serve  to  illustrate  the  InfiexIblUty  of  the  rule 
by  which  this  case  must  be  governed.  "To 
uphold  a  legacy  by  ImpUcatiou,  the  Inference 
from  the  will  of  the  testator's  Intention  must 
be  such  as  to  leave  no  hesitation  In  the  mind 
of  the  court,  and  permit  of  no  other  reason- 
able Inference."  Bradhurst  v.  Field,  18S  N. 
T.  B64,  32  N.  B.  113.  **To  devise  an  estate 
by  implication  there  must  be  so  strong  a 
probability  of  such  an  Intention  that  the  con- 
trary cannot  be  supposed."  Post  v.  Hover, 
83  N.  Y.  S9i.  "Especially  Is  this  true  when 
the  implication  sought  to  be  drawn  will  re- 
sult In  the  disinherison  at  an  heir."  Scott 
V.  Guernsey,  48  N.  Y.  106.  *'The  rule  Is  pei^ 
emptory  that  the  heirs  shall  not  be  disin- 
herited unless  by  plain  and  c(^nt  Inference 
arising  from  the  will."  Qulnn  v.  Harden- 
brook,  M  N.  Y.  83;  Lynes  v.  Townsend,  88 
N.  Y.  568.  The  conclusion  that  the  testator 
failed  to  dispose  of  three-fourths  of  his  resid- 
uary estate  necessarily  leads  to  the  result 
that  he  must  be  held  to  have  died  Intestote 
as  to  the  whole  of  the  residue.  In  the  fail- 
ure of  the  residuary  disposition  to  the  extent 
of  three-fourths,  the  real  substance  of  the 
whole  residuary  scheme  failed.  The  trust  or 
trusts  were  created  for  the  purpose  of  pay- 
ing the  annuities  and  then  making  division  as 
directed,  which  was  only  as  to  one-fourth. 
Without  a  valid  disposition  of  the  other 
three-fourths,  and  without  a  valid  trust,  the 
whole  residuary  plan  i^  destroyed,  and  there 
would  be  neither  logic  nor  Justice  in  holding 
that,  despite  this  result,  the  son  Edward  may 
yet  take  under  the  will,  and  then  share  with 
his  brothers  under  the  statute  of  distributions. 
"A  portion  of  a  will  should  not  be  upheld 
when  the  result  will  work  Injustice  to  those 
Interested."  Benedict  v.  Webb,  98  N.  Y.  46a 
"Where  a  trust  Is  a  part  of  a  single  scheme, 
the  principal  object  of  which  cannot  be  car 
ried  out,  the  whole  scheme  falls,  and  no  ^ 
feet  can  be  given  to  any  part  of  It"  Holmes  v. 
Mead,  52  N.  Y.  332;  Benedict  v.  Webb,  98  N. 
Y.  460;  Rice  V.  Barrett,  102  N.  Y.  161,  8  N. 
E.  898;  Matter  of  Butterfleld,  133  N.  Y.  473. 
31  N.  E.  515.  Those  provisions  of  the  will 
that  are  not  a  part  of  the  residuary  scheme 
are  not  affected  by  this  decision.  They  are 
distinct  and  separable.  Those  tbat  form 
an  integral  and  essential  part  of  the  re^uary 
plan  must  fall  together. ' 

The  Judgment  of  the  court  below  must  be 
modified  as  above  Indicated,  and,  as  thus 
modified,  affirmed^  with  costs  to  all  the  ap* 
pellants  and  to  the  ^ecutort,  tespondent^ 
payable  out  of  tbe  fund. 
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PARKER.  C.  J.,  and  GRAY,  BARTLETT. 
MARTIN,  and  GUILLEN,  JJ.,  concur. 
O'BRIEN,  J.,  dissents. 

Judgment  accordingly. 


an  N.  T.  «8) 
GBOOKS  V.  PEOPLE'S  NAT.  BANK  OF 
MALONE. 

(Court  of  Appeals  of  New  York.   Dee.  IS, 
1903.) 

APPBAL-nAFFIRMANCB— DISMISSAL. 

1.  Where  a  judgment  on  tbe  facts  as  well  as 
the  law  la  reversed  hj  the  Appellate  Dlrlslon, 
If  on  appeal  the  evidence  raises  a  gnestion  of 
fact,  the  order  of  reversal  will  be  affirmed,  on- 
less  peculiar  dzcumstancea  require  dismiasal  of 
the  appeal  to  prevent  Injustice. 

Appeal  from  Supreme  Gourt,  Appellate  Di- 
rUdon,  Third  Department 

Action  by  George  W.  Crooks,  trustee  tn 
bankruptcy  of  Howard  E.  King  and  others, 
against  tbe  People's  National  Bank  of  Ma- 
tone.  From  an  order  of  tbe  Appellate  Divi- 
sion (76  N.  Y.  Supp.  82)  reversing  In  part  a 
judgment  In  favor  of  defendant  entered  on 
dismissal  of  tbe  complaint,  and  granting  a 
new  trial,  defendant  appeals.  Affirmed. 

This  action  was  brought  to  set  aside  cer- 
tain transfers  of  personal  property  made  by 
Howard  E.  King  to  tbe  defendant,  or  for  its 
benefit  on  the  ground  that  socb  transfers 
created  uDlawfoi  prtf etences  under  flie  bank- 
rupt law, 

Jobn  P.  Edlas  and  Martin  B.  McCIary,  toe 
appellant   John  P.  Badger,  for  respondent 

PER  CURIAM.  The  Appellate  Division  re- 
vo-sed  that  part  of  the  judgment  rendered 
by  the  Special  Term  which  related  to  the 
first  cause  of  action  alleged  in  tbe  complaint 
but  aflSnned  as  to  the  part  relating  to  the 
■eoond  cause  of  action.  Tbia  appeal  was  tak- 
en from  so  mnch  of  the  order  as  reversed  the 
judgment  dismissing  tbe  complaint  as  to  tbe 
first  cause  of  action. 

As  tbe  reversal  by  Qie  Appellate  division 
was  based  upon  tlie  focts  as  well  as  tbe  law, 
our  first  duty  was  to  examine  the  record,  and 
see  whether  there  was  a  material  question 
of  fact  upon  which  a  reversal  as  to  tbe  facts 
could  be  founded,  Otten  \.  Manhattan  Bail- 
way  Co.,  150  N.  Y.  395,  44  N.  E.  1083.  After 
reading  the  record  for  that  purpose,  we  have 
reached  the  conclusion  that  tbe  clrcumstan- 
eefl  Burnrandlng  the  actors  at  tbe  time  of  the 
transaction  warrant  the  inference  that  a  pref- 
erence was  Intended  by  the  debtor,  and  that 
tbe  creditor  had  reasonable  cause  to  believe 
fliat  tbe  debtor  Intended  to  give  Ibe  prefer- 
tace.  There  was  evidence  on  both  aldea  of 
ttiese  propositions,  which  were  among  the 
Tttal  anestlons  in  the  case.  Although  the  wlt- 
■ooicin  may  not  contradict  each  other,  admit- 
ted ctrcnmstanceB  may  contradict  the  wltness- 
«  and  anthorlze  a  concln^on  opposed  to  their 
tntlmony,  as  la  frequently  the  case  in  trying 


questions  of  fraud.  The  story  tOld  by  a  wit- 
ness may  be  truthful  upon  its  face,  yet  scat- 
terert  through  It  there  may  t>e  circumstances 
which  show  that  it  is  false,  and  that  the  re- 
verse is  true.  The  controverted  questions  of 
fact  were  decided  In  fav»  of  the  defendant 
by  tbe  Special  Term,  and  In  favor  of  the 
plaintiff  by  tbe  Appellate  Dlylsion.  In  civil 
cases  we  are  restricted  to  tbe  review  of  ques- 
tions of  law,  and,  after  deciding  that  the  Ap- 
pellate Divirion  bad  jurisdiction  to  reverse 
because  tliere  vrea  a  material  question  of  fact 
we  can  proceed  no  further,  but  most  either 
aflbrm  the  judgment  or  dismiss  the  ai^ieal. 
Chapman  v.  Gomstock,  184  N.  Y.  S09.  SI  N. 
B.  876;  Williams  v.  D.,  L.  &  W.  B.  Co.,  127 
N.  Y.  643,  27  N.  B.  401.  While  we  have  gen- 
erally diamiflsed  tbe  appeal  under  such  cir- 
cumstances, we  have  sometimes  affirmed  the 
judgment,  and  we  have  given  repeated  warn- 
ings that  we  should  do  so  uniformly  If  attor- 
neys persisted  in  wasting  time  by  futile  ap- 
peals to  this  court  when  ttie  reversal  was 
founded  on  a  question  of  fact  We  have  ju- 
risdiction to  affirm,  because  we  are  required 
to  decide  tbe  question  of  law  whether  the 
evidence  raised  a  question  of  fact  Constant 
disregard  of  our  admonitions  makes  it  neces- 
sary to  affirm  as  a  rule,  and  dismiss  only  In 
rare  Instances,  where  peculiar  circumatancea 
require  that  course  In  order  to  prevent  In- 
justice. We  apply  the  rule  thus  announced 
to  the  case  In  band,  by  affirming  the  wder  of 
reversal,  and  rendering  judgment  against  the 
defendant  in  accordance  witb  its  atipnlatlon, 
upon  the  first  cause  of  action  set  fortb  In  tbe 
complaint,  wlQi  costs  In  all  courts. 

PARKBB,  O.  J;,  and  GRAY,  BARTLBTP, 
HAIGHT.  VANN.  CtTU^N,  and  WBBNBR, 
JJ.,  concur. 

Order  afllrmed,  etc 


(n  Obio  SL  23S) 

8TATB  ex  rel.  ATTORNBY  OBNBIRAIi  T. 
ORAIG. 

(Supreme  Court  of  Ohio.    Nov.  17,  1903.) 

OPFICERS— nXEGAI.  APPOINTUENT-ODSTKR 
—MUNICIPAL  CORPORATlONa- 
HBALTH  OFFICSa. 

1.  Where  the  appointment  to  en  office  la  a 
nTiiUty,  for  the  reason  that  the  appointee  is  by 
statute  ineligible  to  such  office,  a  legal  appoint- 
ment to  such  office  may  be  made  without  first 
onsting  such  first  appointee  by  proceedings  In 
quo  warranto. 

2.  A  health  oSleet  Is  not  an  employt,  as  that 
word  U  used  In  section  189  of  the  new  mnnlct- 
pal  code. 

3.  A  board  of  health,  having  apptrioted  a 
new  health  officer,  thereby  indicated  Its  lAemw 
nre  that  it  no  longer  desired  the  servloes 
the  previous  health  officer. 

(Syllabns  by  the  Court) 

Quo  warranto  by  the  state,  on  tbn  rdft< 
tlon  of  the  Attorney  General,  against  1. 
Harvey  Cralg.   Judgment  of  ouster. 

T 1.  See  Offlcera,  vol.  87,  Cent  Dig.  H  11.  47. 
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On  the  4tlt  day  of  May,  1903,  the  mayor 
of  the  city  of  Mansfield  appointed  a  board 
of  health,  consisting  of  fire  qnallfled  electors 
of  said  city,  which  appolntmant  was  duly 
confirmed  hy  the  council  of  said  city,  and 
they  entered  upon  the  discharge  of  their  da- 
ties  as  such  board;  and  thereafter^  on  the 
15th  day  of  May,  said  board  of  health  duly 
appointed  one  A.  H.  McCuIlough  health  offi- 
cer of  said  city,  and  he  accepted  the  ap- 
pointment and  duly  quatifled.  On  the  13th 
day  of  June,  1903,  hfter  said  acceptance  and 
qualification,  said  A.  H.  McCaMough  demand- 
ed of  J.  Harvey  Craig,  respondent,  the  boobs 
and  other  property  ac^rtalntng  to  said  of- 
fice, but  Bald  respondent  refused  to  deliver 
the  same;  and  refused  to  surrender  said  of- 
fice, claiming  to  be  such  health  officer  of 
said  dty  hhnself,  and  entitled  to  the  emolu- 
ments thereof,  and  to.  discharge  the  duties 
of  the  same.  Thereupon  the  Attorney  Gen- 
era) Instituted  proceedings  in  quo  warranto 
In  this  court,  requiring  said  J.  Harvey  Oralg 
to  show  by  what  warrant  he  holds  said 
office.  By  his  answer  the  respondent  claims 
that  he  was  appointed  health  officer  of  the 
dty  of  Mansfield  by  the  board  of  health  of 
said  city  on  the  12th  day  of  January,  1894; 
that  bis  tenure  of  office  was  during  the  pleas- 
ure of  the  board;  and  that  he  has  not  been 
removed  by  the  board  or  any  other  author^ 
Ity,  and  therefore  still  continues  In  office. 
He  furtber  claims  that  he  Is  entitled  to  hold 
said  office  under  the  provisions  of  section 
189  of  the  municipal  code,  which  provides 
that  "all  employes  now  serving  In  the  health 
department  shall  continue  to  hold  their  said 
positions  and  shall  not  bie  removed  from  of- 
fice or  reduced  In  rank  or  pay,  except  for 
cause  assigned,  and  after  a  bearing  has  been 
afforded  them  before  the  board."  He  fur- 
ther claims  that  the  board  of  health  of  said 
dty  In  office  before  the  4th  day  of  May, 
1903,  continue  since  that  date  to  be  the  legal 
board, -and  that  the  mayor  bad  no  lawful 
right  to  appoint  a  new  board  of  health  on 
that  day,  and  that  such  appointment  was 
and.  is  Told.  The  old  board  and  new  board 
each  claims  to  be  the  legal  board,  aild  each 
refuses  to  yield  to  the  other.  And  so,  also, 
each  health  officer  claims  to  be  the  legal 
officer,  and  each  refuses  to  yield  to  the  oth- 
er, BO  that  the  city  Is  burdened  with  two 
boards  of  health  and  two  health  officers,  and 
the  andltor  of  the  county  refuses  to  recog- 
nize either  of  said  health  officers.  There  Is 
an  agreed  statement  of  facts,  from  which 
It  appears  that  the  members  of  the  board 
of  health  Id  office  up  to  tbe  time  the  new 
munldpal  code  took  effect.  May  4, 1903,  were 
each  elected  by  the  council  of  said  city  while 
they  were  members  of  said  council,  and  were 
present  and  voting  at  the  meeting  at  which 
they  were  so  elected  as  members  of  the 
board  of  hcaltb.  It  further  appears  that  on 
January  12,  1894,  said  J.  Harvey  Craig  was 
appointed  health  officer  by  the  council  of 
■aid  dty  to  fill  a  vacancy  caused  by  the 


resignation  of  Dr.  Held;  that  on  Miiy  12. 
1897,  he  was  elected  by  said  board  of  health 
for  one  year;  that  on  May  10,  1898,  he  was 
again  eleded  for  one  year,  and  again  on 
May  24, 1899,  for  one  year,  and  again  on  May 
8,  1900;  that,  on  May  10,  1001,  there  was 
an  effort  by  tbe  board  to  elect  a  health  offi- 
cer, but  there  was  no  election,  the  vote  be- 
ing a  tie;  and  that  on  June  13, 1902,  be  was 
again  elected  for  one  year. 

Smltb  W.  Bennett,  Special  Oonnsel  of  tbe 
Attorney  OenerarB  office.  G.  B.  HcBrlde 
and  William  HcK  Veldon.  for  plalntlfl. 
Bowers  &  Black,  for  reqpondent 

"BURKBT,  0.  J.  (after  stating  the  facts). 
It  Is  conceded  that  tbe  members  of  the  old 
board  of  health  In  office  when  tbe  new  mu- 
nicipal code  took  effect,  on  May  4,  1903,  were 
each,  when  appointed  by  council,  members 
of  the  council  that  appointed  them,  and  were 
present  and  voting  when  such  appointments 
were  made.  Section  171T,  Rev.  St  1890, 
then  In  force,  and  part  of  title  12,  contains 
tbe  following:  "No  member  of  council  shall 
be  eligible  to  any  other  office,  or  to  a  posi- 
tion on  any  board  provided  for  In  this  title, 
or  created  by  law,  or  ordinance  of  council, 
except  as  provided  in  the  seventh  division 
of  this  title."  Members  of  boards  of  health 
are  provided  for  in  said  title  12,  and  are  not 
embraced  within  the  exception  as  to  the  sev- 
enth division  of  the  same  title.  The  mem- 
bers of  council  were  therefore  not  eligible 
to  tbe  office  of  members  of  tbe  board  of 
health,  and  thdr  appointment  to  that  office 
by  council  was  a  nullity.  State  ex  rel.  v. 
Keams,  47  Ohio  St  566,  25  N.  E.  1027.  The 
fifth  subdivision  of  the  syllabus  Is  as  fol- 
lows: "The  appointment  by  a  city  council 
of  a  member  thereof  to  an  office  which  tbe 
statute  makes  a  member  of  council  ineligible 
to  fill,  and  his  acceptance  thereof,  docs  not 
work  an  abandonment  of  bis  office  as  coun- 
dlman.  The  appointment  to  tbe  second  of- 
fice Is  absolutely  void." 

It  Is  contended  by  the  state  in  this  case 
that,  tbe  appointment  of  these  members  of 
coundl  to  be  members  of  the  board  of  health 
being  a  nullity  and  absolutely  void,  the  ap- 
pointment by  such  board  of  health  of  Dr. 
Craig  as  health  officer  was  also  void;  and  on 
part  of  Dr.  Craig  it  Is  contended  that  such 
board  of  health  became  and  was  a  de  facto 
board,  and  that  Its  appointment  of  a  health 
officer  constituted  him  a  de*jure  officer.  It  Is 
not  necessary  to  determine  in  this  case  which. 
If  either,  of  these  contentions  Is  right,  as  the 
case  turns  upon  another  principle. 

The  appointment  of  members  of  coundl  to 
positions  on  the  board  of  health  being  a  nullity 
and  void,  no  proceeding  In  quo  warranto  was 
necessary  to  oast  tbem  from  such  nullity,  but 
the  coundl,  under  tbe  old  statute,  or  the  may- 
or, under  the  new  mnnldpal  code,  might  treat 
the  office  as  vacant  dn<l  make  a  valid  appoint- 
ment to  fill  such  vacancy,  as  was  done  by  the 
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mayor  in  this  case,  ^^e,  the  members  of  the 
old  board  might  have  been  ousted  by  proceed- 
ings In  quo  warranto^  as  intruding  themselves 
Into  a  public  office  without  warrant  of  law; 
but,  while  that  might  have  been  ^e,  it  was 
not  necessary  to  do  so  before  appointing  a 
new  board,  because  their  appointment  was  a 
nullity,  and  they  had  no  color  of  title  to  the 
office,  and  could  not  Invoke  a  nulU^  to  keep 
duly  .  appointed  officers  out  of  -the  office. 
When  there  Is  some  color  of  title,  resort  must 
first  be  had  to  quo  n-arranto;  but  where  there 
is  no  such  color,  but  a  mere  nullity,  a  legal  ap- 
pointment may  be  made  to  fill  the  office,  and 
then,  it  tiie  party  in  the  wrong  still  persists  in 
holding  onto  the  office,  be  may  be  ousted  by 
pi-oceedlngs  for  that  purpose.  It  is  therefore 
clear  that  the  board  of  health  appointed  by  the 
mayor  May  4, 1903,  and  confirmed  by  council. 
Is  the  only  lawftal  board  of  health  of  the  city 
of  Mansfield,  and  was  such  lawful  board  of 
health  on  the  15th  day  of  May.  1903.  when  it 
appointed  A.  H.  McCullangb  health  officer  of 
said  city.  By  the  official  act  of  appolntlug  Dr. 
McCuHough  health  officer,  the  board  of  health 
acpreased  Its  pleasure  that  Dr.  Craig  should 
no  longer  serve  as  health  officer,  and  he  then 
ceased  to  be  such  officer.  The  pleasure  of  the 
board  may  be  as  effectually  Indicated  by  offi- 
cial acts  as  1^  words  or  resolntlons.  It  was 
not  necessary  to  expressly  remove  Dr.  Gralg 
to  get  rid  of  bim.  because  the  appointment  of 
Dr.  McGnllougb  expressed  the  pleasure  of  the 
board,  and.  In  legal  effect,  terminated  and 
ended  ttie  term  of  service  of  Dr.  Craig. 

It  is  further  urged  by  counsel  for  Dr.  Craig 
that  when  the  new  municipal  code  took  effect. 
May  4,  1903.  he  was  an  employ^  serving  In  the 
health  department,  and  that  thnefore  he 
wodld  continue  to  hold  his  position,  as  pro- 
vided In  the  latter  part  of  section  189  of  the 
new  code.  That  Is  not  tenable.  .  The  part  of 
the  section  relied  upon  Is  as  follows:  "All  em- 
ployes now  serving  In  the  health  department 
shall  continue  to  hold  their  said  positions  and 
shall  not  be  removed  from  office  or  reduced  la 
rank  or  pay,  except  for  cause  assigned,  and 
after  a  hearing  has  been  afforded  them  bo- 
fore  the  board."  Is  the  health  officer  an  'Em- 
ploye," as  that  word  is  used  In  the  statutes? 
We  think  not  He  Is  known  as  a  "health  offi- 
cer" throughout  the  statute,  and  in  section 
2115  Is  spoken  of  as  an  "appointee,"  but  no- 
where as  an  "employ^."  It  is  urged  that  the 
General  Assembly.  In  the  use  of  the  word 
"employs'*  meant  "appointee";  but  as  there 
may  be  both  employes  and  appointees  in  the 
health  department,  and  as  the  General  Assem- 
bly has  legislated  as  to  esch,  it  must  be  held 
that  when  It  used  the  word  "employ*"  it 
meant  what  ft  said,  and  did  not  mean  "ap- 
pointee" or  *%eftlth  officer."  And  even  If  the 
word  "employ*"  means  and  includes  a  health 
officer,  then  such  employ*,  as  such  health  offi- 
cer, will,  under  section  2115,  Rev.  St  1890, 
serve  In  said  office  only  during  the  pleasure 
of  the  board  of  health;  and  In  this  case  the 
board  indicated  its  pleasure,  by  the  appoint- 


ment of  Dr.  McCuilongh  May  IS,  1906.  thai 
Dr.  Craig  should  no  longer  serve  as  sudi 
health  officer.  It  being  clear,  under  section 
2115,  that  a  health  officer  can  serve  only  dur< 
Ing  the  pleasure  of  the  board,  his  term  of  serv- 
ice cannot  be  extended  by  the  doubtful  wwd 
"employ*,"  found  In  section  189  of  the  new 
code. 

It  la  therefore  clear,  from  every  point  of 
view,  that  Dr.  Craig  ceased  to  be  health  offi- 
cer vbea  Dr.  McOnllough  was  appointed  to 
that  office  and  qualified,  and  that  Dr.  McCui- 
longh, by  his  appointment  and  qualification, 
became  and  Is  the  legal  health  officer  of  the 
said  city  of  Mansfield.  Judgment  <tf  ouster 
will  be  rendered  against  Dr.  Craig,  and  an 
OTder  of  inductlcm  awarded  in  favor  of  Dr. 
McCullougb. 

Judgment  of  ouster  and  order  of  indnctfoD. 

SPEAR,  DAVIS,  8HAUCK,  PSIGB,  and 
CREW,  3J^  concur. 


(mm.  4IS) 

TIUiAGB  OF  LEE  v.  HARRIS. 

(Supreme  Court  of  Illinois.   Dee.  16,  1903L) 

MUNICIPAL  CORFORATIONB  —  8TRBBTS  —  BN- 
CROACHUENTS  —  KJBCTUHNT  —  ABSBKCa  OV 
PBB  TITLE— DEDICATION— SUFFICIENCY  OF 
PLAT  —  VACATION  —  ADVERSE  POSSESSION  — 
EXTENSION  OP  STREET— SUFFICIENCY  OF 
EVIDENCE-RE  VIEW-PARTIAL  AFFIRUANCB 
OF  JUDGMENT. 

1.  A  village,  being  vested  by  1  Starr  &  C 
Ann.  St.  1890.  p.  689,  c.  24,  art.  5,  par.  63,  |  1, 
subd.  7,  with  power  to  extend  its  streets,  may 
do  80  by  so  actual  prolongation  of  the  street 
by  travel  end  use  by  the  public,  and  an  ac- 
ceptance of  the  public  w.ay  thus  created. 

2.  A  viilase,  being  vested  by  1  Starr  A  C 
Ann.  St.  ISSii,  p.  689,  c.  24,  art.  5,  par.  68, 1 1* 
snbd.  7.  with  the  right  to  the  exclnsive  posses- 
sion, use,  and  control  of  a  street  ezteasioQ. 
may  maintain  ejectment  to  recover  possession 
thereof  from  one  encroaching  thereon,  tbon^ 
Its  right  is  merely  an  easement  and  it  does  not 
possess  the  fee  title. 

3.  Unless  a  contrary  Intention  la  shown,  the 
acceptance  by  a  Tillnge  of  some  of  the  streets 
and  alleys  appearing  on  a  plat  is  an  acceptance 
of  the  entire  system  of  streets  and  alleys. 

4.  Where  the  plat  of  a  village  shows  certain 
strips  bearing  names  as  streets,  and  spaces  are 
marked  t>etween  lots  In  the  blocks,  there  is  a 
sufBcient  manifestation  of  an  intent  to  dedicate 
to  public  nae  such  strips  and  spaces  as  streets 
and  alleys. 

5.  Under  the  espreas  proTisions  of  3  Starr  & 
0.  Ann.  St.  1896.  p.  2904.  c.  109.  par.  6,  the 
plat  of  a  villaf^e  cannot  be  vacated  if  lots  there- 
m  hare  been  sold,  except  by  the  consent  of  all 
the  lot  owners. 

6.  The  fact  that  a  number  of  streets  and  al- 
leys in  a  village  have  never  been  improved, 
and  have  been  for  some  years  within  the  in- 
dosure  of  private  persons,  does  not  prevent 
their  recovery  by  the  viU&ge. 

7.  Evidence,  tn  ejectment  by  a  village  to 
cover  possession  of  a  portion  of  Its  streets,  AeM 
to  support  a  finding  that  an  easement  oi  pas- 
sage and  use  as  a  street  over  certain  lots  nad 
been  established,  thus  effecting  the  exteosioD 
of  a  certain  street,  which  the  village  had  ac 
cepted  by  user  as  a  part  of  the  street. 

8.  Where  a  village  sues  to  recover  posses^n 
of  parts  of  different  streets  and  alleys,  and  re- 
ts. See  DfldlcaUon,  vol.  IS,  Cent.  Die-  I  7S. 
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covers  but  a  poTdon  ot  the  parcels  sued  tor, 
though  entitled  to  them  all,  the  Jadgment  oa  a 
writ  of  error  may  be  affirmed  in  so  far  aa  prop- 
-  ar,  and  the  case  sent  back  for  new  trial  aa  to 
the  other  parcels. 

Error  to  Ofrcult  Court.  De  Kalb  Ooimtr; 
Cba&  A.  Bishop,  Judge. 

Action  by  the  village  of  Lee  against  Mi- 
chael P.  Harris.  Judgment  for  plalutUt, 
granting  Insufficient  relief,  and  It  brings  ei^ 
ror.  Modiaed. 

Jonea  &  Rogers,  tor  platntUC  In  error. 
Oamea,  Dnnton  &  Falssler,  for  defendant  In 
error. 

B0GG8,  T.  The  plaintiff  In  wror  Tillage 
brought  an  action  of  ejectment  agalnat  de> 
fondant  In  error  to  recover  premises  aa  fol- 
lowa:  That  part  of  Bast  street  lying  between 
blocks  8  and  4,  and  the  math  15  feet  of 
Saat  street  and  the  alley  lying  adjacent  to 
and  aonth  of  blocks  S  and  4,  all  In  Hinckley 
A  Boylea*  First  Addition  to  the  village  of 
Lee;  also  that  part  of  First  street  Jying  be- 
tween blocks  12  and  14,  and  between  block 
13  and  lot  A,  In  the  original  town  of  Lee; 
also  that  portion  of  D  street  lyli%  between 
lot  A  and  ovtlot  F,  In  the  original  town  of 
Lee,  bdng  the  south  end  of  D  street;  also 
ttiat  part  of  B  street  lying  adjacent  to  and 
west  ot  blocks  12  and  14,  In  the  original  town 
of  Lee;  also  was  possessed  of  the  part  of 
Third  street  lying  between  0  street  and  the 
nUlro&d  across  block  B,  In  the  original  vil- 
lage of  Le^  and  also  of  tbe  alley  between 
lots  1  and  2,  In  block  13,  In  the  original  vil- 
lage ot  Lee.  A  Jury  was  waived,  and  tbo 
cause  was  heard  by  the  court.  Tbe  defend- 
ant in  error  was  found  guilty  of  unlawfully 
withholding  the  premises  last  and  next  last 
above  described,  and  found  not  gnllly  as  to 
all  other  parcels.  The  village  sued  out  this 
writ  of  error,  and  both  parties  have  assigned 
errors. 

The  grounds  of  defense  first  that  nel- 
tba  tbe  plat  of  the  orl^nal  town  nor  the  plat 
ot  the  addition  thereto  was  acknowledged  In 
ofnnpllance  with  the  statute  In  force  at  tbe 
times  of  their  execution,  respectively,  and 
for  that  reason  the  village  did  not  become 
Invested  with  the  fee  to  the  streets  and  al- 
leys; second,  that,  even  If  the  plats  were 
sufficient  to  idiow  a  common-law  dedication, 
the  village  did  not  accept  tbe  dedlcatton  of 
the  particular  parts  of  the  streets  and  alleys 
here  Involved,  and  consequratly  possessed 
no  Interest  or  right  whatever  In  them;  tiilrd, 
that  It  does  not  appear  from  the  plat  that 
Third  street  as  platted  by  the  proprietors, 
extended  from  C  sti'eet  across  block  5  to  tbe 
railroad,  and  that  the  only  right  or  interest 
claimed  or  ivoven  (If  any)  In  tliat  area  Is  a 
moe  easement  In  the  public  arising  from  the 
alleged  use  of  the  same  as  a  passageway  or 
road  for  80  years,  and  that  the  action  of  eject- 
ment will  not  He  to  recover  a  mere  easement 

Tbe  right  of.  a  city  or  village  which  pos- 
sesses the  fee  to  the  streets  and  alleys  to 


maintain  an  action  of  ejectment  against  one 
who  has  Intruded  upon  or  occupies  any  por> 
tlon  ot  a  street  or  alley  seems  never  to  have 
been  doubted,  but  where  the  fee  remained  In 
the  ^(vrletor  of  the  abutting  property  that 
fact  was  thought  to  present  a  technical  objec- 
tion to  the  successful  prosecution  of  the  ac- 
tion. Tbe  right  to  the  possession,  use,  and 
control  of  all  highways.  Including  streets  and 
alleys,  rests  primarily  in  tbe  state  In  Its  sov- 
enSga  capacity,  and  the  state  having,  by  tbe 
express  grants  set  forth  In  various  subdi- 
visions of  section  1,  art  5,  c  24,  entitled 
'■Catles,"  etc  (1  Starr  ft  0.  Ann.  St  1886,  p. 
eSD,  par.  68).  vested  fn  the  dtles  and  villages 
of  the  state  tbe  possession,  use.  and  oontnd 
of  their  respective  streets  and  alleys,  the 
right  of  possesion,  nse,  and  control  Is  re- 
garded by  lAe  courts  as  a  legal  and  not  a 
men  equitable  right  and  in  that  view  no 
canae  or  reasim  exists  why  the  actton  of 
ejectment  may  not  be  maintained,  though 
the  city  w  vlUage  has  not  the  legal  title  to 
the  street  or  alley.  City  of  Chteago  v.  Wri^t 
60  111.  318;  10  Am.  ft  Bng.  Bccy.  of  Law  (2d 
Ed.)  4^;  Methodist  Episcopal  Obnrcb  v.  Ho- 
boken,  83  N.  J.  Law,  13;  Kllnkener  v.  Mc- 
Seesport,  11  Pa.  444.  A  dty  or  vlUage  may 
theref<»e  rosort  to  the  action  of  ejectment 
to  regain  possesion  of  any  part  of  a  street 
or  alley  which  may  be  unlawfully  withheld 
from  it 

The  plaintiff  In  eiror  village  claimed  ^t 
for  more  ttuu  80  jsears  the  public  had  con- 
tinuously, and  with  the  knowledge  and  ac- 
quiescoioe  of  tbe  owner  of  the  fee,  and  wltii 
the  dalm  of  tight,  traveled  over  and  used, 
as  a  part  of  Tblrd  street  the  lots  or  parte 
of  lots  In  block  S,  in  the  original  village,  sit- 
uste  betwem  tbe  west  line  of  the  Intersec- 
tion of  Third  and  0  streets  and  the  railroad, 
and  that  by  prescription  said  Tblrd  street  as 
a  public  highway  had  been  extended  and 
continuously  used  for  said  p»iod  of  time  by 
the  public  as  a  street  end  that  the  same  had 
been  In  the  possession,  use,  and  control  of 
the  said  village  as  a  street  tor  said  period 
of  time,  and  that  the  defendant  In  error  bad 
eracted  a  platform,  scales,  and  other  ob- 
structions upon  t^e  area  of  tiie  street  so  ex- 
tended. The  court  held  this  contention  to  be 
sustained  by  tbe  proof  to  the  octent  such 
area  was  shown  to  have  been,  actually  used, 
and  awarded  Judgment  accordingly  that  de- 
fendant in  error  was  guilty  of  unlawfully 
withholding  that  portion  occupied  by  hl^ 
platform,  scales,  etc  Defendant  In  enor  In- 
sists that  this  recovery  Is  for  a  mero  ease- 
ment—an Incorporeal  haedltament-Tend  dtes 
authorities  to  support  his  further  contention 
that  the  action  ef  ejectment  cannot  be  main- 
tained for  an  eosemoit 

An  easement  which  Isbuta  mere  Intangible 
right  or  license  a^rartenant  to  land,  and  does 
not  Include  tbe  right  to  the  possession  of  the 
land,  cannot  be  the  subject-matter  of  an  ac- 
tion of  ^ectment  for  tbe  reason  there  Is 
nothing  tangible  on  which  the  writ  of  restitu- 
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Hon  could  operate— nothing  which  the  aher- 
iff  can  take  under  such  a  writ  and  deliver 
to  the  plaintiff  in  the  action.  But  the  locus 
In  quo  here  is  an  extension  of  Third  street 
The  village,  by  virtue  of  the  seventh  subdi- 
vision of  section  1  of  said  article  6,  c.  2A, 
entitled  "Otles,"  possessed  the  power  to  ez- 
tesA  its  streets,  and  beoime  vested,  by  vlr^ 
toe  of  the  various  grants  of  power  enumerat- 
ed In  said  section  1,  with  the  right  to  the  ex- 
clnslve  possession,  use,  and  control  of  any 
street  so  extended.  We  see  no  reason  why  the 
extension  of  a  street  may  not  be  effected  by 
the  actual  prolongation  of  the  street  by  trav- 
el and  use  of  the  same'  by  the  public  for  the 
requisite  period,  and  the  acceptance  by  the 
village  of  the  public  way  thus  created  as  an 
extension  of  the  street 

But  It  is  contended  that  the  right  remains 
but  an  easement,  and  that  ejectment  cannot 
be  maintained  for  that  reason.  It  is  a  public 
easement  and  the  possession  thereof  la  ex- 
clusive of  any  Interference  by  the  owner  of 
the  fee  for  Its  improvement  regulation,  or  en- 
joyment as  one  of  the  streets  of  the  village. 
Such  right  of  possession  Is  In  the  village  by 
force  of  the  statute.  It  is  not  a  mere  Intangi- 
ble right  or  license,  but  is  a  legal  right  to 
the  actual  and  exclusive  possession  of  the  lo- 
cus In  quo,  and  the  action  of  ejectment  fur- 
nishes an  appropriate  remedy,  it  seems  to  us. 
for  the  recovery  of  such  possession.  In  Ho- 
boken  Land  Oo.  v,  Hoboken,  36  N.  J.  Law, 
544,  it  was  said:  "Where  the  public  ease- 
ment Is  such  that  possession,  exclusive  of  any 
Interference  by  the  owner  of  the  fee.  Is  essen- 
tial for  Its  Improvement  regulation,  and  en- 
joyment the  only  appropriate  action  to  ob- 
tain the  possession  is  ejectment" 

It  is  contended  by  the  defendant  In  error 
that  nether  the  acknowledgment  of  the  plat 
of  the  original  village  of  Lee,  nor  the  ac- 
knowledgment of  the  plat  of  the  addition 
thereto  In  which  the  streets  and  premises 
here  Involved  are  located,  was  In  conformity 
with  the  statutes  in  ftiree  at  the  time  of  the 
ezecnttoD  and  acknowle^pnent  of  such  plats, 
and  that  there  was,  therefore,  but  a  com- 
mon-latr  dedlcatltm  of  the  atreeta  and  alleys, 
and  that  proof  was  lacking  of  the  accept- 
ance by  the  Ullage  ta  those  parts  of  the 
streets  and  aileya  here  Involved.  The  fnr> 
tber  contentlfHk  In  tlie  same  behalf  is  that, 
In  the  abaence  of  an  acc^tanoe.  the  plats 
are  but  a  mere  offer  of  dedication,  and  that 
the  Tillage  has  no  legal  right  of  possession 
or  other  legal  Interest  In  the  streets  or  al* 
l^ra,  or  parts  thereof,  which  have  not  been 
accepted.. 

It  waa  abundantly  proven,  and,  aa  we  un- 
dorstand  It,  was  not  disputed,  that  the  vil- 
lage accepted  a  number  of  the  streets  and 
alleys  In  both  the  original  village  and  the 
addition  thereto,  and  opened  the  same  np  to 
public  use.  and  maintained  the  same,  for  tlie 
use  of  the  public,  as  streets  and  alleys  of 
the  village.  But  It  Is  Insisted  that  an  ac* 
ceptance  of  some  of  the  streets  and  alleys 


of  a  plat  does  not  constitute  an  acc^tanoe 
of  the  whole,  and  that  proof  of  the  accept- 
ance of  a  part  Is  not  sufficient  to  vest  the. 
village  with  right  to  the  use,  possession,  and 
control  of  all  the  streets  and  alleys  shown 
on  a  plst.  We  do  not  so  understand  0ie  law, 
but  on  the  contrary,  hold  tbe  true  rule  and 
doctrine  to  be  that  an  acceptance  by  a  aty 
or  village  of  some  of  the  streets  and  alleys 
appearing  on  a  plat  Is  an  acceptance  of  the 
entire  system  of  streets  and  alleys  so  appear- 
ing, unless  the  intention  to  limit  the  accept- 
ance Is  shown.  In  Village  of  Augusta  v. 
Tyner,  197  III.  242.  64  N.  EL  878,  we  said 
(page  246,  197  III.,  page  879,  64  N.  B.):  "It 
Is  true  that  a  street  may  be  accepted  In 
part  and  the  remainder  rejected,  if  it  is  prov- 
ed that  such  was  the  Intention  of  the  public 
authorlttes.  An  acceptance  of  8<Hne  of  the 
streets  named  In  a  plat  will  not  constitute 
an  acceptance  of  the  whole,  If  It  is  shown 
that  there  was  an  Intention  to  limit  the  ac- 
ceptance." There  Is  no  proof  in  this  record 
that  the  village  declined  to  accept  any  por- 
tion of  either  plat,  and,  that  being  true,  the 
acceptance  of  a  part  was  an  acceptonce  of 
the  whole  plat  The  Immediate  opening  and 
use  by  the  public  of  all  the  streets  In  ground 
laid  out  and  platted  into  lots  for  their  en- 
tire length,  or  an  Immediate  formal  accept- 
ance by  some  competent  public  authority.  Is 
not  necessary  to  give  rffect  to  the  dedica- 
tion of  land  to  the  public  use,  for  a  street 
by  the  making  of  a  town  plat  and  the  selling 
of  lots  with  reference  to  tb6  plat  The  pub- 
lie  authorities  must  be  allowed  a  reasonable 
time  for  opening  and  Improving  public 
streets,  as  their  resources  and  the  public  ne- 
cessity m^  allow  and  require.  Town  of 
Lake'  View  T.  Le  Bahn.  120  III.  92,  9  N.  B. 
269;  Elliott  on  Bonds  and  Streets  (2d  Ed.) 
f  118,  p.  138,  and  eases  there- dtfed. 

There  Is  no  fMce  In  the  contention  that 
the  plate  are  Insufficient  to  show  an  Inten- 
tion on  the  part  of  the  proprietors  thereof 
to  dedicate  to  the  pubUc  use  the  spsces  claim- 
ed to  be  streete  and  alleys.  The  strips  abown 
upon  the  {date  and  claimed  as  streets  are 
t^ven  names,  aa  sneb,  on  the  plats.  The 
spaces  dalmed  as  aileya  appear  upon  the 
plate  as  strips  between  the  lots  In  the  differ- 
ent blocks,  and,  we  think,  suffidentiy  man- 
ifest the  Intention  of  the  proprietors  of  the 
plats.  In  Claifc  t.  HcCormlek,  174  UL  164, 
61  N.  B.  215,  we  said  ftuige  170, 174  01..  page 
218,  51  N.  B.):  nt  was  not  necessary  tHat 
a  declaration,  either  oral  or  written,  should 
be  established,  In  order  to  show  It  was  the 
Intention  of  the  proprietor  to  dedicate  ths 
strips  to  such  uses.  Sudb  Intention  may  be 
estebllshed  In  any  conceivable  way  by  vbidi 
It  may  be  made  manifMt  A.  survey  and 
plat  alone  are  sufficient  to  establish  a  dedi- 
cation. If  It  is  evident  from  the  face  of  the 
plat  It  was  the  intention  of  the  pn^rfetor 
to  set  apart  certain  grounds  for  public  use.** 

There  was  some  proof  produced  relattve 
to  an  attempt  made  by  the  defendant  in  er^ 
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ror  anA  one  Bridget  Koinedy,  on  tbe  l&tb 
day  of  April,'  1885,  to  procure  a  racation. 
under  tbe  statute,  of  a  porttoo  of  the  plata, 
inchiding  some  of  tbe  premises  bere  IutoIt- 
ed.  Coonsel  for  defendant  In  error,  In  tbeir 
^irief,  however,  say  that  they  do  not  con- 
tend that  tbe  attempted  vacation  was  In 
compliance  with  any  law.  Before  this  at- 
tempted vacation  lots  shown  on  said  plats 
bad  been  sold,  and  the  owners  <of  all  the 
lots  in  eocb  of  the  plate  did  not  Join  In  the 
attempted  vacation.  Sncb  attempted  vaca- 
tion did  not,  therefore,  become  effective.  8 
Stair  &  0.  Ann.  St  1806.  p.  2864.  c.  109,  par. 
flL 

Tbe  tect  that  a  nnmber  of  the  streets  and 
all^  bad  never  been  improved  by  the  vil- 
lage, and  had  been  for  some  years  within 
tbe  IndOBure  <tf  private  persons,  had  no  po- 
tency to  defeat  tbe  action  of  tbe  vlllaK^ 
Whether  the  Intereste  of  the  pnbllc  require 
fliat  a  street  or  all^  shall  be  improved,  or 
that  repairs  thereon  are  necessary.  Is  com- 
mitted to  the  Judgment  and  discretion  of  tbe 
governing  board  of  tbe  <Aty  or  village.  Mere 
adverse  possession  by  a  lot  owner  of  a  por- 
tion of  a  pnblic  stieet,  however  long  con- 
tinued, does  not,  by  virtue  of  the  statute  of 
limitations,  bar  the  right  of  the  public  to  be 
restored  to  possession  of  the  street  to  Ita 
full  width.  City  of  Defealb  v.  Luney,  183 
III.  185,  61  N.  B.  1086.  Mere  nonuser  of  a 
street  or  alley,  no  matter  how  long  contin- 
ued, does  not  deprive  tbe  city  or  village,  Si 
the  representative  of  the  public,  of  the  right 
to  take  possession  thereof  and  Improve  the 
same.  The  doctrine  of  equity  that  a  city 
or  village  may  be  deemed  estopped,  under 
some  circumstances,  to  assert  a  rl^t  to  tbe 
possession  of  a  portion  of  a  street  or  alley 
which  has  been  permitted  to  remain  In  tbe 
possession  of  a  private  person,  has  applica- 
tion only  when  such  private  person,  acting 
on  tbe  faith  of  the  belief  that  the  street  or 
alley  has  been  permanently  abandoned  by 
tbe  municipality,  has,  with  the  acquiescence 
of  those  representing  the  municipality  (as 
was  said  In  Olty  of  Dekalb  v.  Luney,  supra), 
"erected  stmctures  on  the  street  or  made  Im- 
provements thereon  of  sucb'lasting  and  val- 
nable  character  that  to  permit  the  public 
to  assert  the  right  to  repossess  Itself  of  the 
premises  would  entail  such  great  pecuniary 
loss  and  sacrifice  npon  the  private  property 
holder  that  Justice  and  right  would  demand 
tliat  the  pnbllc  t>e  estopped."  No  such  state 
of  case  appeared  with  reference  to  any  of 
the  premises  here  under  consideration.  Tbe 
finding  of  the  conrt  was  that  an  easement  of 
passage  and  use  as  a  street  or  highway  slt- 
nato  over  the  lota  In  block  5  of  the  original 
town,  between  the  intersection  of  O  and 
Third  streeta  and  the  railroad,  had  been  es- 
tablished by  the  evidence;  that  an  exten- 
sion or  prolongation  of  Third  street  had  been 
thus  effected,  and  that  the  village  had  ac- 
cepted the  same,  by  user,  as  part  of  Third 
street;  and  that  defendant  In  error  bad  pla- 


ced and  was  maintaining^  In  the  traveled  way 
of  tbe  street,  as  so  extended,  a  platform  and 
scales,  and  that  be  was  gull^  of  withholding 
that  portion  of  the  extension  of  Third  street 
occupied  by  said  platform  and  scales;  And 
the  court  also  found  that  tbe  defendant  In 
error  bad  erected  a  abed,  the  east  end  where- 
of extended  4Vio  feet  Into  the  alley  between 
lota  1  and  2,  In  block  13.  of  the  original  town. 

Much  testimony  bearing  upon  tbe  facta  In- 
volved in  each  of  these  findings  was  pro- 
duced, but  there  Is  hut  Uttie  conflict  in  the 
proof.  Prtor  to  1871,  before  tbe  original  plat 
of  tbe  village  was  executed,  two  buildings 
stood,  one  <m  elflier  side,  in  the  space  now 
declared  to  constitute  the  prolongation  of 
Third  street  The  public  passed  between 
these  buildings  to  and  from  the  depot  of  the 
raOroad,  tising  the  same  as  a  pnbllc  road. 
After  the  making  of  the  plat  the  public 
traveled  over  tbe  passageway  as  beft>re,  and 
it  came  Into  nee  as  a  prolragation  of  Third 
street,  and  constitutes  <me  of  the  [nlnclpal 
parte  of  that  street.  It  reached  the  railroad 
tradu  where  a  plank  crossing  had  been  put 
in  to  accommodate  the  passage  of  team^ 
vehicles,  and  pedestrians,  and  the  railroad 
company  maintained  a  dgn  there,  warning 
travti«s  to  "look  oat  for  tbe  cars."  A  side* 
walk  ran  along  the  south  side  of  tiie  extend- 
ed street  when  the  defendant  in  error  placed 
his  platform  and  scales  In  the  traveled  way. 
Tbe  defendant  in  error  petitioned  tbe  village 
to  construct  this  sl'dewalk,  and  assisted  in 
building  It,  and  the  village  board,  at  bis  re- 
quest, at  other  times  made  repairs^  filled 
holes,  etc.,  tiwrefn.  The  evidence  shows  the 
traveled  way  became,  in  fact  an  extemdon 
of  Third  street  from  C  street  to  the  railroad 
tracks,  and  bad  been  nsed  as  such  fbr  more 
than  20  years  after  tbe  organization  of  the 
village.  Counsel  for  defendant  in  error  in- 
sist it  was,  however,  a  mere  permissive  use 
or  license  from  the  owners  of  the  soil.  Tbe 
trial  court  was  Justified  In  holding  to  tbe 
contrary.  Tbe  use  by  the  public  was  with 
tbe  acquiescence  and  knowledge  of  tbe  own- 
ers. It  was  exclusive  and  uninterrupted,  and 
the  proof  Indicated  an  Intention  on  the  part 
of  the  owners  to  dedicate  the  premises  to  the 
use  of  the  public  as  a  prolongation  of  Third 
street  We  also  find  the  holding  of  the  trial 
court  that  the  shed  protruded  In  the  alley 
between  lots  1  and  2,  in  block  18,  supported 
by  tbe  proof. 

It  appears,  from  ti>e  rulings  made  In  pass- 
ing upon  the  propositions  of  law,  that  tbe 
court  held  tbe  view  that  while  user  by  the 
village  anthwlties  of  a  street  or  alley  evi- 
denced an  acceptance  of  the  dedication,  still 
the  acceptance  was  limited  to  the  extent  of 
the  user.  Influenced  hy  this  conclusion,  the 
court  denied  to  the  plaintiff  In  error  village 
the  right  to  recover  tbe  different  parte  of  the 
streeta  and  alleys  to  which  the  user  had  not 
extended  and  as  to  which  tbe  verdict  for 
the  defendant  in  error  was  entered.  As  we 
have  seen,  the  actseptance  of  mme  of  tbe 
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streeta  and  aSlvyt  ihown  on  a  plal;  or  parts 
of  nich  streets  and  alloTS,  Is  an  acceptance 
of  the  entire  system  of  streets  and  alleys 
appearing  on  tbe  plat,  onless  an  atUrmatlve 
official  declination  of  the  remaining  streets 
and  alleys  Is  shown.  There  was  no  proof 
Out  the  Tillage  elected  to  limit  its  accept- 
ance, and  the  court  was  in  error  In  holding 
that  Hie  dedlcatloii  of  any  part  of  any  street 
or  aJley  shown  on  elthw  of  the  idats,  the 
original  or  the  idat  showing  the  addition  to 
the  Tlllagi^  had  not  been  acc^jtted.  Tbe  ac- 
tion was  for  the  recovery  of  disUnct  parc^ 
of  land^-parts  of  different  streets  and  al- 
leys. The  recoveries  sought  wwe  Independ- 
ent each  of  the  otbexi.  The  jndgmeiU  may 
Oerefore  be  affirmed  In  so  far  as  U  Is  correct 
and  reversed  and  ronanded  tor  a  new  trial 
as  to  the  other  mattos  Involved.  8  Gye.  447, 
448. 

The  Jndgment  adjudging  tbe  defendant  In 
error  guilty  of  unlawfully  withholding  that 
part  of  Third  street,  as  extended  across 
block  B  In  the  plalntUf  In  error  village,  which 
is  occupied  by  the  deftodant  in  error  by  a 
platform,  scales,  etc  and  also  guilty  of  with- 
holding tiiat  part  <a  the  alloy  betwem  lots 
1  and  2,  in  block  13,  In  tbe  original  Tillage, 
which  is  occupied  by  the  projection  of  a  shed 
to  the  distance  of  4,6  feet  on  the  soutli  side 
of  said  alley,  Is  alDrmed.  In  all  other  re- 
elects the  judgment  Is  roTersed,  and  the 
cause  will  be  remanded  for  such  other  and 
further  proceedings  as 'to  law  and  justice 
shall  appertain.  The  costs  will  be  taxed  to 
the  d^endant  In  error. 

i^rmed  In  port,  and  remanded. 


(MS  lU.  887) 

WETTMORB  t.  CITY  OP  CHICAGO. 

(Supreme  Court  of  Illinois.    Dec.  16,  1903.) 

MUNICIPAL  CORPORATIONS-LOCAL  IMPROVE- 
MENTS—ORD  IN  A  N  C  B— UN  C  E  RT  A I  NT  Y. 

1.  4  Jones  St  Addin^on's  Supp.  to  Starr  &  O. 
Ann.  St.  1902,  p.  151,  I  7,  provides  that  in  pro- 
ceedings for  constructing  drains  no  resolutions, 

EDblic  hearing,  or  prellminar;  proceedings  shall 
a  necessary,  bat  that  the  board  may  submit 
to  the  dtj  council  an  ordinance,  together  with 
the  recommendatioD  and  the  estimated  cost  of 
the  Improvemeat  as  made  bj  the  engineer,  etc. 
The  engiaeer'a  estimate  of  the  coat  of  laying 
certain  drains  contemplated  the  laying  of 
drains  from  each  of  a  number  of  lots  to  the 
main  sewer,  and  the  recommendation  of  the 
board  of  local  Improvements  was  Id  accord- 
ance with  die  estimate.  The  ordinance  author^ 
izing  the  imprOTement  made  the  en^neer's  es- 
timate and  the  board's  recommendation  each  a 
part  thereof;  but  while  one  section  described 
the  proposed  drains  as  to  be  laid  from  each 
of  certain  described  lots  to  the  public  main 
sewer,  another  section  provided  that  tbe  drains 
should  terminate  at  a  point  4  feet  within  the 
sidewalk  space,  which  would  be  10  or  12  feet 
from  the  lot  line.  Beld,  that  the  ordinance  was 
fatally  defective  for  failure  to  show  with  suffl- 
dent  certainty  how  long  the  drains  were  to  be. 

Appeal  from  Cook  County  Court;  R.  A. 
RuBs^l.  Judge. 

Proceedings  by  the  city  of  Chicago  for 
conflrmatlon  oC  a  special  assessment  for  lo- 


cal Improvements  In  which  Earnest  OL  Wet* 
more  filed  objections.  From  an  wder  con- 
firming the  assessment,  objector  appeals.  Re- 
versed. 

Marston  &  Tuttle,  for  appellant  Robert 
Redfleld  and  William  M.  Plndell  (Edgar  Bron- 
Bon  Tolman,  Corp.  Counsel,  of  counsel),  for 
appellees 

UAQRDDEB,  J.  This  Is  an  appeal  from  an 
order  ai  the  county  court  of  Cook  county  con- 
firming a  vedal  assessmoit  for  the  cost  of 
alz-lnch  drains  in  South  Forty-First  SToine 
from  West  Twenty-Seventh  street  to  West 
Xhlr^-Flrst  street  in  tbe  city  of  Chicago. 
Tbe  aK>ellant  filed  objections  to  tbe  con- 
Urmatlon  of  tbe  assessment,  among  which 
was  ttie  objection  that  tbe  description  and  lo- 
cation, of  the  proposed  Improvemmt  contain- 
ed In  the  ordinance  and  petition  were  indefi- 
nite and  uncotaln,  and  that  the  ordinance 
did  not  definitely  prescribe  the  nature  ex- 
tent, locality,  and  description  of  the  improve- 
ment The  objections  of  tiie  aivellant  wae 
overruled. 

What  the  exact  wldtb  of  South  Fortr-Flnt 
avenue  vras  between  the  cross-streeto  above 
iuuned  is  not  clearly  shown  by  the  evidence 
introduced.  It  would  appear,  however,  from 
tbe  statements  of  counsel  and  from  the  diar- 
acter  of  the  auestlons  propounded  1^  ttiem 
to  the  witnesses,  that  the  roadway  of  the 
street  was  either  80  feet  wide  or  66  feet  wide. 
If  the  street  Is  80  feet  wide,  what  Is  called 
tbe  "flldewalk  spac^'— that  is,  the  space  be- 
tween the  curb  line  and  tlie  lot  line— would 
be  16  feet  wide.  But  If  South  Fortj^First 
avenue  is  66  feet  wide,  such  sidewalk  space 
would  be  14  feet  wld&  Tbe  city  Introduced 
in  evidence  the  general  sidewalk  ordinance, 
being  section  1814  ta  the  Revised  Municipal 
Code  of  Chicago  of  1897,  which  Is  set  forth 
and  commented  upon  In  ToplUT  v.  City  of 
C!bIcago.  196  III.  215.  63  N.  K.  682.  The  road- 
way of  the  street,  as  was  steted  in  Topllfl  v. 
dty  of  Chicago,  supra,  ia  that  pwtlon  of  the 
street  intended  for  the  use  of  horsemen  and 
vehicles;  and  Uie  othw  portions  of  the  street 
are  known  as  the  sidewalks— that  is^  the 
spaces  reserved  for  pedestrians  to  walk  upon 
on  elthw  side  of  the  roadway.  The  *'curb 
line"  of  a  street  is  tbe  dividing  line  between 
the  roadway  and  that  portion  reserved  on 
each  side  dI  the  roadway  for  the  use  of  pe- 
destrians. The  evidence  to  this  case  shows 
that  the  "sidewalk  space,"  which  is  the  space 
between  the  curb  line  and  the  lot  lines  of 
the  property  owners  owning  loto  abutting 
upon  the  street,  la  not  always  actaally  used 
or  improved,  so  as  to  be  used  for  sidewalk 
purposes.  In  othv  words,  the  portion  of  the 
sidewalk  space  actually  cued  for  the  purposes 
of  a  sidewalk,  and  which  to  that  end  may 
be  paved  -with  wood  or  cement  or  stone^  may 
be.  and  often  Is,  narrower  tiian  the  space 
between  the  curb  Une  and  the  lot  line. 

In  the  case  at  bar  the  engineer  of  the 
board  of  local  improvements  made  an  esti- 
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mate  of  the  cost  of  laying  a  di-aln  of  six 
iDCbes  internal  diameter  of  tlie  beat  quality 
of  vitrified  tile  pipe,  three-fourths  of  ao  loch 
In  thickness,  from  each  of  the  lots,  blocks, 
tracts,  or  parcels  of  land  abutting  on  South 
Forty-First  arenue  from  West  Twenty-Sev- 
enth street  to  West  Thirty-First  street,  to 
connect  with  the  public  main  sewer  in  South 
Forty-First  avenue  between  said  points.  In- 
cluding labcw,  materials,  and  all  other  ex- 
penses attending  the  same,  as  proveded  by 
taw,  namely,  90.  drains,  costing  $12  each, 
making  a  total  of  $1,080^  and  in  such  esti- 
mate the  engineer  certified  that  in  his  opin- 
ion the  above  estimate  did  not  exceed  the 
probable  cost  of  the  above  proposed  improve- 
ment. On  the  same  day,  to  wit,  April  9, 
1803,  the  board  of  local  improvementa  made 
a  written  recommendation  to  the  mayor  and 
al^rmen  of  the  city,  and  therewith  submit- 
ted  an  ordinance  for  six-Inch  drains  In  South 
Forty-First  avenue  from  West  Twenty-Sev- 
enth street  to  West  Thirty-First  street,  to- 
gether with  said  estimated  of  the  cost  of  said 
lmproT«nent  contemiHated  ther^n. 

tt  will  be  observed  that  In  the  engineer's 
estimate  of  the  cost  the  drains  were  to  be 
laid  from  eadi  of  the  lots,  blocks,  tracts,  or 
parcels  ot  land  abutting  on  South  Forty-First 
avenue  to  the  public  main  sewer  in  the  middle 
of  the  street  If  the  itfdewalk  space  on  South 
Vorty-Flrst  avenue— that  Is,  the  space  be- 
tween the  curb  line  and  the  lot  lines— was 
14  feet  wide,  then  the  length  of  eacb  drain 
to  be  laid  would  be  14  (Mt,  added  to  tbe 
width  of  bAlt  the  streeL  If  the  sidewalk 
space  was  16  teet  wide,  tiben  the  length  of 
each  drain  vnnild  be  16  feet,  added  to  half 
tbe  wMtb  of  the  street: 

By  section  2  of  the  ordinance  for  the  Im- 
provem«it  here  In  questton  It  was  provided 
that  a  drain  of  six  Inches  Internal  diameter 
ot  the  best  quaUty  of  vttrlfled  tile  pipe,  tSuee- 
fourths  Df  an  btch  In  thickness;  ^uld  be 
and  was  tha«by  ordered  laid  from  each  ot 
the  lots,  etc.,  of  land  thereinafter  described, 
abutting  on  South  Forty-First  avenue,  to  con- 
nect with  the  public  main  sewer  In  South 
Forty-Pfarst  avenue.  But;  after  describing  the 
lots  of  the  property  ownmi  abutting  upon  the 
street  the  ordinance  also  Evovides  as  ft^ows; 
*^eh  of  said  drabis  shall  rise  from  Its  coi^ 
section  with  said  main  sewer  at  the  rate  of 
one-fourth  of  an  Inch  to  one  foot  lineal  to  its 
termlnns  at  a  point  four  feet  within  tbe  side- 
walk f^ace  as  established."  The  engineer  of 
the  board  was  placed  upon  the  stand  as  a 
vritness,and  testified  as  to  the  construction  of 
tbe  drains  und^  the  terms  of  the  ordinance^ 
as  follows:  "An  excavation  would  first  lie 
nude  to  permit  the  laying  of  title  drain,  tiie 
drainage  to  be  conducted  from  a  point  four 
feet  within  tbe  curb  Une,  or  within  the  slde- 
iralk  space,  to  the  main  sewer,  to  tbe  point 
where  the  connection  is  to  be  made.  '  Then 
tiie  drain  pipe  Is  laid  In  such  a  manner  that 
tbe  elevation  of  the  grade  would  rise  from 
the  first  pipe  Id  the  sewer,  at  tbe  rate  ot  a 


quarter  of  an  Inch  for  every  foot,  and  ter- 
minate four  feet  Inside  the  curb  line.  *  *  * 
It  is  built  from  the  center  of  the  street  up 
to  the  curb  line  and  four  feet  further. 
•  •  •  If  the  sidewalk  space  was  sixteen 
feet,  the  end  of  the  druln  would  be  twelve 
feet  from  the  lot  Une.  •  •  •  The  curb 
line  Is  the  division  between  the  sidewalk 
space  and  the  roadway  proper.  On  a  sixty- 
six  toot  street  the  ddewalk  space  is  fourteep 
feet  *  *  *  It  would  be  ten  feet  from  the 
lot  line." 

It  thus  appeara  that  In  one  part  of  the 
ordinance  lying  at  the  basis  of  the  present 
improvement  the  drains  were  to  extend  from 
the  .lot  lines  to  the.  sewer  pipe  In  the  center 
of  the  street  ft^d  that  by  another  pert  of 
the  ordinance  In  question  the  drains  were 
only  to  extend  from  a  point  four  feet  with- 
in the  sidewalk  space  to  the  aewer  In  the 
center  of  tbe  street  If  the  sidewalk  space 
is  fourteen  feet  wide,  then  the  drain,  which 
eztei^s  from  a  point  four  feet  within  the 
curb  line  to  the  sewer  pipe  In  the  center  ot 
the  street  would  be  ten  feet  shorter  than 
a  drain  extending  from  tbe  lot  line  to  the 
■ewer  In  the  middle  of  tbe  street.  If  the 
sidewalk  space  is  sixteen  feet  Vide,  then  the 
drain,  extending  from  a  point  four  feet  with- 
in the  cnrb  line,  or  within  the  sidewalk 
space,  to  the  main  sewer,  would  be  twelve 
feet  less  in  length  than  a  drain  extending 
from  the  lot  line  to  the  main  sewer  In  the 
street 

It  la  thus  left  micertatai  by  the  terms  of 
this  ordinance  whether  the  contractor  laying 
these  drains  should  main  them  long  enough 
to  ^:tend  from  the  lot  lines  to  tbe  main  sew- 
er, or  whether  he  should  only  extend  them 
from  fonr  feet  Inside  of  the  curb  line  to  the 
main  sewer.  A  drain  extending  from  a  point 
tour  feet  inside  the  curb  line,  and  being  el- 
tb^  ten  or  twelve  teet  shorter  than  a  drain 
otendiiv  from  the  lot  line,  would,  of  course, 
cost  lees  than  a  drain  extending  from  the 
lot  line.  It  is  to  be  supposed  that  the  con- 
tractor making  the  Improvement  would  put 
In  the  shorter  drain  Instead  of  a  longer  one, 
as  It  would  he  more  for  bis  Interest  to'  do 
BO,  tbe  expense  being  less  In  the  one  case 
than  in  the  other.  The  defect  In  tbe  ordi- 
nance Is  that  it  leaves  It  uncertain  how  long 
these  drains  are  to  be,  and  also  leaves  it  to 
the  discretion  of  the  contractor  constructing 
the  drains  whether  he  shall  extmd  them  from 
the  lot  lines  to  the  mabi  sewer,  or  from  a 
point  ten  or  twelve  teet  away  from  the  lot 
lines  to  the  main  sewer. 

In  Ms  estimate  of  tbe  cost  of  the  Improve- 
ment the  engineer  estimates  the  cost  of 
drains  to  run  from  the  lot  lines  to  the  main 
sewer.  He  makes  no  estimate  of  the  cost 
of  drains  to  run  from  a  point  four  fOet  with- 
in tile  sidewalk  space  to  tbe  main  sewer. 
The  drains  running  fnm  the  lot  lines  to  the 
main  newex  were  to  cost  $12  i^ilece,  and 
the  whole  cost  was  to  be  f 1,080;  Tbe  amount 
assessed  against  the  property  ownos  was 
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Sl,080,  the  cost  of  constructing  all  tlie  drains 
from  tbe  lot  Iluea  to  the  main  sewer.  But 
inasmacb  aa,  under  tbe  terms  of  this  ordi- 
nance, the  contractor  could  construct  driftiuB 
10  or  12  feet  less  In  length  than  those  whose 
cost  was  estimated  in  the  estimate  of  the 
engineer,  tbe  property  owners'  could  be  as- 
sessed for  more  than  the  actual  cost  of  tbe 
drains.  In  other  words,  under  this  ordi- 
nance they  could  be  compelled  to  pay  for 
long  drains  when  only  short  drains  were  con- 
structed. The  law  will  not  tolerate  any 
such  imposition  as  this  opw  property  own* 

Section  7  of  the  act  In  regard  to  local  im- 
provements provides  "that  in  proceedings 
only  for  laying,  building,  constructing  or  re- 
newing of  any  sidewalk,  water  service  pipe 
or  house  drain,  no  resolution,  public  hearing 
or  preliminary  proceedings  leading  up  to  the 
same  shall  be  necessary.  In  such  proceed- 
ings the  board  may  submit  to  the  city  council 
or  board  of  trustees,  as  the  case  may  be, 
an  ordinance,  together  with  Its  recommenda- 
tion, and  tbe  estimated  cost  of  the  improve- 
ment, as  made  by  the  engineer  as  herein 
provided,  and  such  proceedings  shall  have 
the  same  force  and  effect  as  though  a  public 
bearing  bad  been  liad  thereon."  4  Jones  & 
Addington's  Supp.  to  Starr  &  0.  Ann.  St 
1802,  p.  161. 

It  thus  appears  that  In  this  proceeding  for 
the  laying  of  bouse  drains  the  property  own- 
er Is  not  entitled  to  any  public  hearing,  and 
has  therefore  no  opportunity  to  call  attention 
to  the  difference  between  the  character  of 
the  improvement  in  the  estimate  of  the  engi- 
neer and  the  character  of  tbe  improvement 
Q>ecifled  In  the  ordinance. 

When  the  ordinance  is  presented  to  the 
dty  council  by  the  board  of  local  Improve- 
ments tbe  statute  requires  that  It  shall  be 
accompanied  by  the  estimate  of  tbe  engineer 
and  tbe  recommendation  of  the  board  of  local 
improvements.  In  the  present  case,  by  sec- 
tion 3  of  the  ordinance,  the  recommendation 
of  the  board  of  local  Improvements,  together 
with  the  estimate  of  the  cost  of  tbe  improve- 
ment made  by  the  engineer,  are  approved  by 
the  common  council,  and  the  ordinance  re- 
cites that  hoth  the  recommendation  and  the 
estimate  of  the  cost  are  attached  to  the  or- 
dinance. The  estimate  of  tbe  engineer  is 
therefore  a  part  of  tbe  ordinance  Itself.  Tbe 
cost  of  the  improvement  to  he  assessed 
against  the  property  owners  is  the  cost  fixed 
in  tbe  estimate  of  tbe  engineer,  and  tbe  im- 
provement provided  for  in  tbe  ordinance  must 
be  the  improvement  recommended  by  tbe 
board  of  local  improvements.  Here  there 
was  no  such  Improvement  as  tbe  construe 
tlon  of  drains  from  a  point  four  feet  within 
the  sidewalk  space  to  tbe  main  sewer  pro- 
vided for  or  recommended  by  the  board  of 


local  improvements,  or  whose  cost  was  et- 
tlmated  by  the  engineer  of  tbe  board. 

We  have  held  that,  In  view  of  tbe  ex- 
traordinaiy  powers  conferred  upon  the  board 
of  local  Improvements,  the  requirements  as 
to  the  preliminary  steps  to  be  taken  before 
tbe  passage  of  an  ordinance  for  the  improve- 
ment should  be  strictly  enforced,  and  that 
tbe  prima  facie  case  made  by  the  recom- 
mendation of  the  board  Is  overcome  by  proof 
showing  a  substantial  variance  from  tbe  pre- 
liminary requirements  of  tbe  law.  We  have 
also  held  that  these  reguh-ements  are  for  tbe 
benefit  and  protection  of  the  owners  of  prop- 
erty to  be  assessed,  and  that  tbe  proceedings 
prior  to  the  adoption  of  tbe  ordinance  re- 
quired by  the  statute  are  Jurisdlctionul,  and 
tliat  without  them  no  valid  ordinance  can  be 
passed  and  no  valid  assessment  can  be  made. 
Clarke  v.  City  of  Chicago,  185  111.  354,  57  N. 
E.  15;  Bickerdlke  v.  dty  of  Chicago,  203  lU. 
036,  68  N.  E.  161. 

Here  there  Is  a  substantial  variance  be- 
tween the  estimate  of  tbe  engineer  and  tbe 
recommendation  of  tbe  board  of  local  Im- 
provements on  tbe  one  side,  and  the  ordi- 
nance passed  by  the  common  council  on  the 
other.  This  Is  so  because  the  drains  men- 
tioned in  tbe  engineer's  estimate  and  In  tbe 
recommendation  of  the  Ixmrd  are  to  extend 
from  tbe  lot  lines  to  tbe  main  sewer  In  tbe 
middle  of  tbe  street,  while  by  tbe  terms  of 
tbe  ordinance  they  may  extend  either  from 
the  lot  lines,  or  from  points  four  feet  withhi 
the  sidewalk  space  to  tbe  main  sewer  In  the 
middle  of  the  street  It  is  thus  clear  that  the 
ordinance  is  uncertain  and  Indefinite  in  its 
description  of  the  improvement  and  does  not 
comply  with  tbe  provision  of  the  statnte 
which  requires  tbe  ordinance  to  prescribe 
the  nature,  character,  locality,  and  descrip- 
tion of  the  improvement  In  Sanger  r.  City 
of  Chicago,  169  III.  286,  4S  N.  B.  909,  an 
ordinance  was  condemned  where  the  descrip- 
tion and  locality  of  tbe  Improvement  were 
uncertain.  In  County  of  De  Witt  v.  City  of 
Clinton,  194  111.  621,  62  N.  B.  780,  an  ordi- 
nance which  provided  for  paving  and  curb- 
ing the  public  square,  and  left  uncertain  the 
question  whether  it  was  intended  to  pave 
tbe  streets  surrounding  the  square  or  tbe 
area  embraced  within  tbe  square,  was  con- 
demned, as  being  "altogether  too  Indefinite  to 
meet  tbe  requirements  of  tbe  statute." 

For  tbe  reasons  above  stated  we  are  of  the 
opinion  that  tbe  county  court  erred  In  not 
sustaining  the  objections  to  the  confirma- 
tion of  the  assessment  as  the  same  are  here* 
in  stated.  Consequently  tbe  Judgment  of  the 
county  court  Is  reversed,  and  tbe  cause  Is  re- 
manded to  that  court  for  further  proceedings 
In  accordance  with  the  Tiewi  herelii  ex- 
pressed. 

Reversed  and  remanded. 
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GRAHAM  et  al.  T.  DEUTBBMAN  et  «L 

(Sopreme  Court  of  Illinois.    Dec.  16,  1908.) 

WILLS— TESTAMENTARY  CAPACITT-EVIDBNCB 
— SUFFICIENCY— UNKQUAL  DISTRIBUTION  OF 
PROPERTY— ATTORNEY'S  FEES. 

1.  In  a  will  contest,  an  nnequal  dlTlsion  of 
property  amonf  children  of  testator  ma^  be 
considered  bj  the  jury  in  determining  the  laaue 
of  mental  capacity. 

-  2.  The  allowance  of  a  solicitor'B  fee  to  exec- 
utors defeodinj^  a  will  contest  ia  within  the  di>- 
cretion  of  the  trial  court. 

3.  On  a  will  contest,  evidence  con^dered,  and 
i«Jd  InsDffldent  to  support  a  jury  finding  that 
testator  was  without  testamentary  capacity. 

Appeal  from  Circuit  Court,  McLean  Coun- 
ty: C  D.  Myers,  Judge. 

by  Alice  Deut^man  and  others  against 
Cbarles  S.  Grabam  and  another,  as  executors 
of  William  A.  Grabam,  deceased,  to  contest 
tbe  will.  From  a  decree  for  eomplalnanta,  tbe 
executors  appeal.  Reversed. 

Bllnn  &  Harris  and  Welty  &  Sterling,  for 
appellants.  Uvlngston  &  Bach  and  F.  L. 
Gapps,  tot  appellees. 

WILKIN,  J.  This  Is  a  bill  In  chancery 
brought  by  Alice  Deutennan  and  her  two  sl»- 
ten  and  fbur  brothers,  appellees,  to  contest  the 
«*ill  of  their  father,  William  A.  Grabam,  de- 
ceased. On  the  eth  day  of  July,  1901,  WU- 
Uam  A.  Graham  executed  his  last  will  and 
testament,  by  which  he  gave  all  of  bis  per- 
sonal property  to  his  widow,  Mary  A.  Graham, 
and  also  all  ot  bis  real  proper^  for  life;  char* 
glng  her  with  the  duty  of  supporting  and  edu- 
cating his  minor  son,  Arthur  B.  Graham. 
Tbe  remainder,  in  the  real  estate,  after  the 
death  of  the,  widow,  was  devised  to  his  sons 
Charles  8.  Graham  and  Arthur  B.  Graham, 
subject  to  the  payment  of  $26  to  each  of  bis 
four  remaining  sons  and  three  daughters.  On 
the  Utb  day  of  August,  1901,  said  William  A. 
Graham  died,  ownhig  160  acres  of  land  and  a 
small  amount  of  personal  i^perty,  being.  In- 
debted in  the  sum  of  about  $3,000.  The  wlU 
was  admitted  to  probate  in  the  county  court 
of  McLean  coun^,  and  Charles  S.  Graham 
and  Mary  A.  Grabam  wore  duly  appointed  ex- 
ecutors thereof.  On  November  3,  1902,  the 
seven  appellees,  who  had  been  bequeathed,  by 
the  will^  $25  each,  filed  in  tbe  circuit  court  of 
McLean  county  this  bill  ta  contest  said  will 
on  the  gronnd  that  the  testator,  William  A. 
Graham,  was  not,  at  the  time  of  the  execu- 
tion of  the  same,  of  sound  mind  and  memory, 
and  that  he  was  induced  to  make  It  by  the 
undue  Influence  of  Charles  S.  Graham  and 
Mary  A.  Graham.  Upon  tlie  trial  before  a 
jury,  the  testator,  William  A.  Graham,  was 
found  not  to  have  been  of  sound  mind  and 
memory  at  the  time  of  the  execution  of  his 
saU  will;  ttie  court  instructing  the  Jury  to 
find  ftor  appellant  on  the  Issue  of  undue  influ- 
ence. A  motion  was  made  by  the  propon«its 
for  a  new  trial,  which  was  overruled  by  fba 
eour^  and  a  decree  Altered  setting  aside  the 
will.  To  reverse  that  decree,  this  appeal  Is 
prosecuted. 


Objection  is  made  to  a  single  instruction 
given  by  the  trial  court  on  behalf  of  the  con- 
testants, to  the  effect  that  an  unequal  division 
of  property  among  children  by  a  testator  could 
be  taken  into  consideration  by  tbe  Jury  in  de- 
termining tlie  mental  owelty  of  the  testator. 
We  see  no  objection  to  this  instruction.  It  Is 
in  conformity  with  our  decision  In  tbe  case  of 
Pooler  V.  Chrlstman,  146  III.  413.  34  N.  m  57. 

Objection  is  also  made  to  the  refusal  of  tbe 
trial  court  to  allow  a  reasonable  solicitor's  fee 
paid  by  the  executors  In  defending  the  will. 
There  is  no  reversible  error  In  that  refusal,  the 
matter  being  one  committed  to  the  sound  dis- 
cretion of  the  trial  court. 

The  most  serious  and  substantial  error  as- 
signed by  the  appellants  Is  that  the  verdict 
of  tbe  Jury  Is  against  tbe  preponderance  of  the 
evidence,  and  should  therefore  have  been  set 
aside  by  the  trial  court 

It  appears  from  the  evidence  that  the  testa- 
tor was  about  72  years  of  age  at  the  time  of 
tbe  execution  of  his  will.  He  had  been  af- 
flicted with  defective  eyesight  fi-om  the  time 
he  was  a  small  boy,  to  such  an  extent  that  he 
could  see  only  a  part  of  tbe  letters  of  a  word 
at  the  same  time,  on  account  of  which  afflic- 
tion he  had  not  learned  to  read  or  write.  He 
was  therefore  compelled  to  receive  assistance 
from  roembera  of  his  family  In  tbe  transaction 
of  his  business.  On  the  12th  day  of  February 
1900,  he  went  to  a  Justice  of  the  peace  In  Mc- 
Lean county  and  procured  Um  to  draw  a  will, 
which  he  duly  executed  in  conformity  with 
the  provisions  of  the  statute.  After  that  In- 
strument was  executed,  he  placed  it  In  the 
custody  of  his  bankers,  where  it  remained  un- 
til shortly  prior  to  Us  death.  For  some  rea- 
son, he  became  doubtful  whether  It  had  been 
legally  executed,  and  sent  an  attorn^  to  get 
It  from,  the  bank  and  examine  it  T7pon  such 
examination  his  attorney  decided  to  rewrite 
1^  and  on  July  6.  1901,  did  so,  and  It  was  re- 
Kxecuted  by  tbe  testator;  being  substantially, 
if  not  literally,  a  copy  of  the  one  previously 
executed.  At  the  time  of  Its  execution  the 
testatcnr  was  asked  why  be  gave  so  Uttie  to 
some  of  Ills  children  and  so  much  to  tbe  oth- 
ers, to  which  inquiry  he  rolled,  in  substance, 
that  those  to  whom  but  little  was  given  had 
received  their  portion;  that  he  hod  given  them 
money,  and  bad  paid  accounts  and  notes  for 
them,  but  that  his  son  Charlie  had  never  re- 
ceived a  dollar. 

The  evidence  as  to  tbe  mental  capacity  of 
the  testator  at  tne  time  of  the  execution  of  the 
will  is  somewhat  conflicting,  but  when  fairly 
and  Impartially  considered,  we  think,  'clearly 
preponderates  in  favor  of  his  soundness  of 
mind  and  memory,  within  tbe  requirements 
of  the  law  as  to  testamentary  capacity.  The 
following  will  be  found  a  fair  synopsis  of  the 
testimony  of  the  several  witnesses  introduced 
by  tbe  respective  parties: 

R.  F.  Quisenberry  testified  on  behalf  of  the 
proponents  that  he  was  bookkeeper  fW  the 
People's  Bank;  that  he  had  known  William 
A.  Graham  fta  13  years;  that  he  signed  the 
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will  as  a  witness;  that  Qraliam  asked  blm  to 
sign  It;  that  the  will  was  read  to  Graham, 
paragraph  bj  paragraph;  that,  after  the  read- 
lug  was  completed,  Mr.  Harris  (the  attorney 
who  wrote  the  will),  asked  the  testator  why  It 
was  he  gave  so  little  to  some  of  his  heirs,  and 
all  to  the  rest,  and  that  he  replied  that  tiiey 
had  received  their  portions  In  money,  ac- 
coimts,  and  notes  paid,  and  that  Qharlle  had 
neror  received  a  dollar;  that,  In  his  opinion, 
the  testator  was  capable  of  transacting  or- 
dinary business;  that  he  did  not  notice  any 
dlfffflence  In  his  mental  condition  at  that  time 
from  what  it  had  been  during  the  time  he 
had  known  him;  that  the  testator  cbuld  not 
read  or  write. 

J.  B.  Arnold  testified  that  be  had  known 
the  testator  all  his  life;  that  be  bad  not  seen 
much  of  him  during  the  past  S  ot  4  years, 
fOr  the  reason  that  he  bad  bad  an  ankle 
broken,  and  did  not  go  to  town  very  mnch; 
that  he  had  transacted  business  with  blm; 
that  be  signed  the  will  as  a  witness  at  the 
testator's  request,  and  that,  In  his  Judgment, 
he  was  capable  of  transacting  ordinary  busi- 
ness; that  he  at  that  time  named  bla  chil- 
dren, and  explained  why  be  was  not  making 
their  shares  equal. 

t>r.  J.  T.  Webster  testified  that  he  bad 
known  the  testator  0  or  10  years;  that  he 
saw  him  two  days  before  his  death;  that.  In 
his  judgment,  he  was  a  man  of  as  sound 
mind  and  memory  as  the  ordinary  run  of 
men,  but  that  at  the  time  be  last  saw  him 
he  was  in  a  dying  condition. 

Jason  T.  Place  testified  that  he  bad  known 
the  testatM-  80  years;  that  be  saw  him  in 
March  before  he  died;  that  he  transacted 
business  with  him— -loaned  him  money;  that 
be  had  poor  eyesight;  but  that  be  was  of 
sound  mind  and  memory;  that,  though  phys- 
ically weak,  be  was  capable  ot  ^ansactlng 
ordinary  business. 

BeT.  3.  W.  Derr  testified  that  he  had 
known  the  testator  for  about  4  weeks  before 
his  death;  tiiat  be  had  talked  to  him  with 
reference  to  his  sphrltual  condition;  that,  so 
tar  as  he  had  had  conversations  with  him, 
he  thought  he  was  a  man  of  sound  mind. 

Bev.  Mary  Moreland  testified  that  she  bad 
met  the  testator  a  few  days  befwe  bis  death; 
that  she  talked  to  him  about  a  half  hour 
with  regard  to  rell^on,  and,  in  her  judg- 
ment, he  was  a  man  of  sound  mind. 

Howard  McFarland  testified  that  he  had 
known  the  testator  all  bis  life;  that  he  had 
sold  goods  to  blm  on  several  occasions;  that 
he  was  at  his  bouse  on  July  26,  1901,  and 
talked  with  blm  for  10  or  15  minutes  at  that 
time;  that.  In  his  Judgment,  be  was  of  sound 
mind,  and  be  did  not  discover  any  dUEerence 
In  his  mind  and  memory  or  mental  faculties 
from  what  they  had  been. 

John  Ii.  Bevan  testified  that  he  was  a 
practicing  lawyer;  that  he  bad  been  per- 
sonally acquainted  with  the  testator  20  or  2S 
years;  that  be  had  transacted  business  for 
him,  but  had  not  seen  him  much  during  the 


past  2  or  8  years;  that  be  saw  him  last  In 
June,  1901,  and  acknowledged  a  deed  for 
him,  and  thought  that  he  was  capable  of 
transacting  ordlnuy  businesB  at  that  time, 
and  did  not  discover  Jn  his  mental  faculties 
or  memory  any  difference  from  what  they 
had  always  been. 

Gkorge  Church  testified  that  he  drew  the 
will  executed  by  the  testator  in  December  of 
1900;  that  he  read  Its  provisions  to  the  tes- 
tator; and  that  the  testator  took  the  will 
away  with  him. 

Stacy  B.  Klnzle  testified  that  he  had 
known  the  testator  since  1880;  that  he  was 
a  witness  to  the  will  executed  by  him  In  the 
office  of  Church,  Justice  of  the  peace.  In  De- 
cember, 1800;  tbat  he  saw  the  testator  sign 
it;  tbat  be  did  not  have  much  talk  with  him. 
but  tbat  he  did  not  notice  any  difference  in 
bis  mind  from  what  It  had  always  been 
since  he  liad  known  him;  and  that  at  that 
time  he  was  capable  of  transacting  ordinary 
business. 

H.  C.  Haas  tratified  tbat  he  had  known 
the  testator  40  years;  that  he  had  transact- 
ed bn^ess  with  him— sold  falm  goods;  that 
be  was  In  his  store  in  Atlanta  the  winter  be- 
fore he  died;  that,  while  he  was  physically 
weak,  yet  he  was  capable  of  transacting  or- 
dinary business. 

Oeorge  I.  Vanness  tratlfied  that  lie  was  a 
Justice  of  the  peace;  tbat  he  took  the  census 
of  1900,  and  that  be  got  all  the  Acts  with 
reference  to  the  farm  and  family  of  the  tes- 
tator from  the  testator  himself;  that  be 
seemed  to  have  a  pretty  good  recollection, 
and  would  say  at  that  time  be  was  capable 
of  transacting  xwdlnary  bnsbvess. 

Edward  Stnbblefield  testified  that  he  had 
known  the  testator  for  2&  years;  that  he 
traded  with  him  In  1890  and  1891;  that  he 
talked  with  him  a  year  or  two  before  his 
death,  and  that  be  talked  like  a  man  who 
was  capable  of  transacting  bnstoess;  that  he 
did  not  notice  any  difference  In  blm  at  that 
time  from  what  he  bad  been  for  years  be- 
fore. 

D.  M.  Longworth  testlflbd  that  he  knew 
the  testator  for  20  years;  that  be  had  con- 
versations with  him,  but  never  transacted 
any  business  with  him;  that  he  saw  him 
within  a  year  before  his  death,  and  at  that 
time  he  was  as  capable  of  transacting  tmsi- 
ness  as  he  was  at  any  time;  tbat  he  no- 
ticed no  change  in  bis  mental  condition. 

Charles  H.  Turner  testified  that  be  was 
cashier  of  ibe  People's  Bank  at  Atlanta,  III., 
and  had  done  business  with  the  testator  tor 
12  or  13  years— the  last  time  about  tour 
months  before  his  death;  tbat  he  at  that 
time  got  money  on  a  check;  tbat  he  had 
borrowed  money  from  tiie  bank,  had  given 
notes,  had  paid  nbtes,  and  had  made  depos- 
its; that  he  thought  be  was  capable  of  trans- 
acting ordinary  business;  tbat  transacting 
business  with  him  was  a  pleasure,  and  not  a 
trouble. 

L.  F.  Oifford  testified  that  he  had  known 
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tbe  teatatw  12  years;  that  he  had  transact- 
ed busloess  with  bim  from  two  to  slz  times 
a  yt:ar  for  10  years;  that  he  had  sold  him 
stoves  arid  hardware,  the  last  time  within  5 
or  6  months  before  his  death;  that,  In  his 
Judgment  be  was  capable  of  transacting- or- 
dinary business,  and  be  did  not  see  any  dif- 
ference In  blm  from  what  he  had  always 
been,  so  far  as  bis  mind  was  concerned. 

On  behalf  of  appellees.  Abel  Larrlson  tes- 
tified that  be  had  known  tbe  testator  for 
40  years;  that  be  bad  not  seen  blm  much 
in  the  last  5  years;  that  he  never  conaid- 
ered  him  of  sonnd  mind;  that  be  never 
transacted  any  business  with  him,  but  al- 
ways did  bis  business  with  some  member  of 
tbe  family. 

Samuel  Iddlngs  testified  that  he  had 
known  the  testator  12  or  14  years;  that  be 
saw  him  three  times  Just  before  his  death; 
that  be  hardly  thought  he  was  of  sound  mind; 
that  he  never  transacted  any  business  with 
blm,  but  always  wltb  some  member  of  the 
family;  that  be  did  not  seem  to  trust  him- 
self; that  a  few  months  before  his  death  he 
transferred  to  him  three  acres  of  land,  and, 
at  the  time  tbe  deed  was  given,  witness  did 
not  think  blm  competent  to  transact  busi- 
ness. 

A.  C.  Arnold  testified  that  he  had  known 
tbe  testator  since  1874;  that  be  did  not  see 
him  much  from  1874  to  1901;  tbat  he  saw 
falm  In  May,  1901;  that  be  did  not  think  be 
was  of  sound  mind;  that  bis  conversation 
was  disconnected:  that  he  was  very  weak. 

Henry  C.  Montgomery  testified  that  be  bad 
known  the  testator  40  years;  that  he  saw 
blm  many  times;  tbat  he  could  talk  pretty 
well,  but  as  to  bis  business  faculties  be  was 
deficient;  tbat  be  saw  blm  three  or  four 
times  just  before  he  died;  tbat  he  was  in 
bed.  and  bad  off;  tbat  he  .tried  to  buy  land 
of  the  testator  at  one  time,  but  failed;  that 
be  did  not  think  him  capable,  in  law,  of  mak- 
ing a  deed. 

James  Foot  testified  that  be  knew  the  tes- 
tator 12  years;  that  he  never  bad  any  deal- 
ings with  him;  that  he  had  a  conversation 
wltb  blm  9  years  before  his  death;  tbat  be 
never  thought  blm  of  sound  mind  or  memory, 
but  did  not  know  tbe  condition  of  his  mind 
in  1001;  tbat  he  had  not  seen  the  testator, 
to  speak  to  bim,  for  9  years. 

Mrs.  Hattie  Nicholson  testified  that  she 
knew  tbe  testator  12  yeais;  that  she  visited 
him  at  his  home  for  tbe  past  8  years,  nearly 
every  week;  tbat  she  saw  blm  and  talked 
with  bim  two  or  three  times  a  week  for  tbe 
last  6  months;  that  she  was  there  2  days 
before  be  died;  that  bis  nxlnd  was  weak,  and 
be  would  drop  off  to  sleep  while  be  was  talk- 
ing; that  he  was  not  of  sonnd  mind;  that 
he  bad  not  been  capable  of  transacting  ordi- 
nary business  for  8  or  9  years. 

Mrs.-Mol11e  Summers  testified  tbat  she  bad 
known  tbe  testator  since  1871;  that  his  fa- 
ther bad  married  her  mother;  that  she  did 
not  think  blm  capable  of  ti'ansactlng  ordi- 


nary business;  that  she  had  not  seen  bim 
much  since  1874. 

Alice  Deuterman,  one  of  tbe  complainants, 
testified  that  she  had  a  conversation  with 
John  L.  Bevan  after  the  death  of  her  father. 
In  which  he  told  her  that  tbe  testator  w^is  a 
man  of  unsound  mind  and  incapable  of  mak- 
ing a  win.  Curtis  Graham,  a  son,  testified  to 
tbe  same  thing.  Bevan  testified  that  he  bad 
no  recollection  of  making  such  a  statement. 

Pendleton  Howard  testified  that  he  had 
known  tbe  testator  since  18G7;  that  be  had 
not  had  mucb  talk  with  him  for  10  or  12 
years  before  he  died;  tbat  he  saw  him  just 
before  his  death;  that  he  did  not  notice  any 
difference  in  his  mental  capacity  from  what 
it  used  to  t>e,  only  once  In  a  while  be  got  a 
little  bit  off;  that  he  wa^  so  weak  be  could 
not  talk;  that' he  did  not  think  be  was  of 
sound  mind,  but  be  could  not  just  say  that 
he  was  not 

William  Cook  testified  that  he  bad  known 
tbe  testator  40  years;  that  be  talked  with 
blm  and  did  business  with  him;  that  he  saw 
blm  a  few  days  before  bis  death,  and  did  not 
think  he  was  of  sound  mind;  tbat  he  was 
fickle-minded;  that  be  was  of  unsound  mind 
because  be  went  back  on  bis  contract 

Mrs.  J.  B.  Volght  testified  that  she  bad 
known  tbe  testator  18  or  20  years;  that  her 
half-brother  married  his  daughter;  that  she 
saw  him  last  on  July  5,  1001;  tbat  he  did 
not  know  her;  tbat  he  was  very  weak;  that 
he  was  then  of  unsound  mind. 

Mrs.  Caroline  Zimmerman  testified  that 
she  was  the  mother  of  Mrs.  Charles  Volght; 
that  she  had  been  at  the  testator's  house  in 
July.  1001;  tbat  she  had  known  tbe  testator 
for  40  years;  that  he  could  not  carry  on  a 
connected  conversation  when  she  saw  him; 
that  he  was  in  bad  shape. 
,  This  is  all  of  tbe  evidence  pro  and  con 
bearing  on  tbe  question  of  mental  capacity. 

Counsel  for  appellees  have  called  our  at- 
tention to  misstatements,  contradictions,  etc., 
in  the  testimony  of  some  of  appellants'  wit- 
nesses. They  are  not  of  controlling  import- 
ance. Evidence  was  offered  by  both  parties 
of  little  or  no  value.  Tbat  produced  In  favor 
of  tbe  validity  of  the  wilt  Is  not  only  by  a 
greater  number  of  witnesses,  but  tbelr  tes- 
timony is  mucb  more  positive  and  convincing 
tbau-tbat  of  those  produced  by  the  complain- 
ants. The  evidence  shows  that  during  the 
last  years  of  bis  life  the  testator  was  bodily 
very  weak,  and,  as  before  said,  bis  eyesight 
was  exceedingly  deficient  and  for  that  rea- 
son, in  part,  at  least,  be  required  tbe  assist- 
ance of  others  in  tbe  transaction  of  his  af- 
fairs. We  cannot  escape  the  conviction  that 
many  of  tbe  witnesses  testifying  to  bis  want 
of  mental  capacity  were  inSuenced  in  tbelr 
opinions  by  that  physical  infirmity.  In  any 
view  of  tbe  evidence,  we  are  unable  to  see 
bow  It  can  be  fairly  said  tbat  be  was  of  un- 
Bonnd  mind  and  memory.  The  fact  tbat 
there  Is  inequality  In  tbe  distribution  of  his 
property  cannot,  of  Itself,  have  the  effect  of 
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Invalidating  bis  vlll.  Moreover,  be  assigned 
a  substantial  and  snfflclent  reason  for  such 
Ineanalltjr,  and  that  reason  must  be  accepted 
as  true,  ttaere  b^ng  no  evidence  In  tbe  rec- 
ord tending  to  disprove  It  We  are  not  un- 
mindful of  the  weight  due  to  the  verdict  of 
the  Jury  and.  decree  of  the  chancer,  tbey 
having  seen  all  the  witnesses  and  heard  tbem 
testify;  and,  If  we  could  say  that  that  find- 
ing and  decree  were  fairly  sustained  by  the 
evidence,  we  would  unhesitating  affirm  tbe 
same.  This  we  cannot  do,  but  regard  the 
verdict  of  the  Jury  as  manifestly  agalmt  the 
clear  weight  of  the  evidence.  Tbe  trial  court 
should  have  set  it  aside,  and  dismissed  the 
complainants*  bill  of  complaint 

The  decree  of  tbe  circuit  court  must  there- 
fore be  reversed,  and  the'  cause  will  be  re- 
manded for  another  trial.  Reversed  and  re- 
manded. 

(SOB  111.  80) 

BBXBOTH  V.  SCHBIN. 
(Supreme  Oonrt  of  Illhiols.   Dec.  16,  1903.) 

KjBCTIONS— ELECTION  DISTRICTS— PRECINCTS 
—VOTERS— PUiCE  OP  VOTING— BALLOTS 
—DISTINGUISHING  MARKS. 

1.  Under  Rev.  St.  U.  8.  S  2172  [U.  S.  Comp. 
St.  1901,  p.  1334],  where  a  child  was  boru  la 
Germany,  and  his  father  bronght  him  to  tbe 
United  States  when  a  minor,  and  the  father 

,  was  naturalized,  the  status  of  tbo  child  be- 
'  C&me  tiiat  of  his  father. 

2.  Inasmuch  as  on  an  election  contest  a 
charge  that  certain  persons  who  voted  were 
not  entitled  to  do  so  involred  &  charf^e  that 
thej  had  committed  a  criminal  offense,  and, 
moreover,  inToived  the  imputation  that  the 
election  officers  had  been  derelict  in  tbcir  offi- 
cial duty,  it  was  incumbent  on  the  party  seek- 
ing to  justify  the  rejection  o(  the  ballots  of 
such  voters  to  overcome  the  presumptions  of 
innocence  and  of  regularity. 

3.  As  the  burden  was  that  of  proving  a  nega- 
tive, complete  proof  to  rebut  the  presumptions 
was  not  required,  but  it  must  be  sufficient  to 
render  tbe  existence  of  a  negative  probable. 

4.  On  an  issue  on  an  election  contest  as  to 
whether  certain  persona  who  bad  cast  ballots 
had  been  citizens,  one  of  them  testified  that 
he  had  been  naturalized,  but  that  his  certificate 
had  been  lost  or  destroyed,  and  tbe  others  tes- 
tified that,  while  they  had  been  born  abroad, 
their  fathers  had  been  naturalized,  bnt  it  was 
shown  that  strict  search  of  tbe  i^cords  of  the 
county  and  circuit  courts  showed  no  record  of 
naturalization  as  claimed.  Proof  was  made 
that  no  record  had  been  entered  of  the  issu- 
ance of  certificates  of  naturalization  in  a  great 
number  of  cases.  The  persons  who  it  was 
claimed  had  been  naturalized  had  exercised  the 
franchise  for  many  years  under  claim  of  law- 
ful right  to  do  so.  Held,  that  the  court  was 
warranted  in  holding  that  it  was  most  proba- 
ble that  certificates  had  been  issued,  and  that 
tbe  evidence  was  not  sufficient  to  overcome  the 
presumption  that  the  votes  were  legally  cast. 

5.  The  statute  provides  that  no  person  shall 
vote  in  a  precinct  other  than  that  of  his  resi- 
dence. Held,  that  where,  on  an  election  con- 
test, it  appeared  that  a  person  was  employed 
as  a  bartender  in  M.  Precinct,  but  that  he  re- 
sided at  the  home  of  a  certain  person  in  R. 
Precinct,  he  was  a  legal  voter  in  R.  PrecincL 

6.  On  an  election  contest  it  appeared  that  a 
voter  who  cast  his  ballot  in  K.  Precinct  had 
lived  there  for  three  years,  and  that  he  had 

Ciid  bis  poll  tax  there,  and  been  assessed  for 
bor  on  the  highways;  that  his  father  lived  in 


MtsBonri;  and  that  on  one  occasion  he  bad 
spoken  of  "goin^  home"  to  see  bis  parents. 
Held,  that  a  finding  that  he  was  a  reaident  ot 
B.  Precinct  was  warranted. 

7.  Where,  on  an  election  contest,  it  appeared 
that  a  voter  who  cast  hia  ballot  in  B.  Precinct 
had.  lived  in  such  precinct  for  seven  years,  and 
never  voted  anywhere  else,  and  that  ^e  had 
t>een  absent  from  tliere  temporarily  in  order  to 
get  employment,  but  had  left  his  belonginffs  in 
the  precinct,  a  finding  that  he  was  a  resident 
of  R.  Precinct  was  warranted, 

8.  Under  the  express  provisions  of  the  atat* 
nte  providing  that  no  person  shall  be  permitted 
to  vote  at  an  election  except  in  'the  district  in 
which  he  resides,  on  an  election  contest  it  was 
proper  to  reject  a  ballot  cast  by  a  voter  in  a 
district  other  than  that  of  his  residence. 

9.  Hurd's  Rev.  St.  1899  p.  741,  c.  46,  S  29, 
entitled  "Elections,"  provides  that  in  counties 
not  under  township  organization  election  pre- 
cincts shall  remain  as  established  until  chan- 
ged by  the  board  of  county  commissioners,  but 
that  said  county  board  may  from  time  to  time 
change  the  boundaries  of  election  precincts  and 
establish  new  ones.  Section  30,  as  amended 
by  Act  April  24,  1899  (Laws  1899,  p.  209).  and 
by  Act  1901  (Laws  1901.  pp.  106,  167,  170), 
provides  that  the  county  board  in  each  county 
shall,  at  its  regular  or  at  a  special  meeting  in 
the  month  of  July,  divide  its  election  precincts 
which  contain  more  than  450  voters  into  elec- 
tion districts  so  that  each  shall  contain  as  near 
as  practicable  400  voters,  and  that,  so  often 
as  it  shall  appear  from  the  facts  at  a  Novem- 
ber election  that  a  division  is  to  be  had,  the 
county  iMard  at  its  meeting  in  July  after  No- 
vember shall  mahe  tbe  division,  and  that  It 
may  be  made  at  a  meeting  in  the  month  of  Au- 
gust next  thereafter.  Starr  &  C.  Ann.  St. 
lS9(j,  p.  3835,  c  131.  par.  1.  d.  7,  provides  that 
the  words  "county  board"  In  sections  29  and 
30  refer  to  the  governing  body_  of  all  counties, 
whether  composed  of  supervisors  or  coimty 
commissioners.  Heid,  that  it  was  the  legisla- 
tive intent  that  division  should  be  made  at 
some  of  tbe  times  specially  specified,  and.  in 
any  event,  not  later  than  the  month  of  An- 
gust,  and  hence  a  divisien  authorized  at  a  spe- 
cial meeting  of  the  county  commissioners  in 
the  month  of  September  preceding  the  election 
was  invalid. 

10.  On  an  election  contest  it  appeared  that  one 
of  the  voters  who  bad  cast  his  ballot  in  P. 
Precinct  had  not  lived  with  his  father,  who  re- 
sided in  another  precinct,  for  five  or  six  years, 
nor  had  any  settled  place  of  abode;  that  in 
1900  he  had  voted  fn  the  precinct  where  his 
father  lived,  but  in  1901  and  in  1902  he  had 
voted  in  F,  Precinct.  Beld,  that  bis  act  in 
voting  in  P.  Precinct  in  1901  and  1902,  togeth- 
er with  the  presumption  of  legality  of  votinR. 
warranted  a  finding  that  his  ballot  was  legally 
cast. 

11.  On  an  election  contest  it  appeared  that  a 
voter  who  cast  his  ballot  in  P.  Frecinct  was  23 
years  of  age,  and  that  when  he  arrived  at  age 
he  lived  with  his  father  in  another  precinct, 
but  that  since  then  he  had  not  lived  in  any 
other  place  as  a  permanent  home,  and  there 
was  no  proof  to  show  that  he  acquired  any  oth- 
er residence;  that  at  the  time  of  tbe  election 
he  was  staying  with  a  person  residing  in  P. 
Precinct,  and  that  his  vote  was  the  first  one 
cast  by  him.  Eeld,  that  a  finding  that  he  was 
not  a  resident  of  P.  Precinct,  so  as  to  entitle 
him  to  vote  therein,  was  warranted. 

12.  Where,  on  an  election  contest,  it  appears 
that  the  vote  of  an  elector  was  illegally  cast, 
and  there  is  no  evidence  as  to  whom  he  voted 
for,  evidence  of  his  political  affiliation  was  suf- 
ficient to  authorize  the  deduction  of  hia  vote 
from  those  cast  for  the  candidate  of  the  party 
with  which  he  was  shown  to  be  affiliated. 

13.  On  an  election  contest  for  the  office  of 
county  treasurer  it  appeared  that  one  F.  was 
nominated  for  the  office  of  justice  of  the  peace^ 
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but  that  for  Bome  reason  Us  sanw  was  not 
printed  on  the  official  ballots;  that  on  the 
mominc  of  the  election  the  judges  consulted 
br  telephone  with  reference'  to  the  omission; 
and  determined  tiiat  the  name  of  F,  riionld  be 
written  by  one  of  the  indses  of  election  on 
each  of  the  official  ballots.  B«Id,  that  such  ac- 
tion, while  without  aathority  of  law,  was  at 
most  a  mere  Irregularity,  and  furnished  no 
ground  for  the  rejectiou  ot  the  ballots  cast. 
•  14.  Where  a  ballot  bore  the  printed  words 
"For  Constable,"  and  below  them  a  printed 
dotted  line,  with  a  square  opposite  the  dotted 
line,  so  that  voters  desiring  to  TQte  for  sach 
office  could  have  written  in  the  name  of  the 
candidate  on  the  line  and  placed  a  cross  In  the 
square,  the  fact  that  the  name  of  a  person  was 
written  below  the  dotted  line,  though  on  the 
margin  of  the  ticbet,  did  not  render  the  ballot 
subject  to  rejection  as  bearing  a  distingnish- 
ing  mark. 

15.  The  fact  that  a  ballot  bore  In  pencil  on  a 
dotted  Una  under  the  printed  words  "Par  Con- 
atabl^  the  ca^tal  tetters  "H.  A.,"  did  not  ren- 
der the  ballot  satdect  to  rejection  as  hearing  a 
distinguishing  mark. 

IS.  The  fact  that  the  name  of  a  candidate 
vritteu  on  a  proper  dotted  line  on  a  ballot  ex- 
toads  bejond  that  UAe  does  not  render  the  bal- 
lot subject  to  rejection  as  bearing  a  distin- 
guishing mark. 

17.  In  the  square  opposite  the  name  of  a  can- 
didate on  a  ballot  thwe  was  a  distinct  cross, 
and  near  the  square  opposite  the  name  of  an- 
other candidate  for  another  office  in  which 
there  was  a  cross  appeared  a  mark  made  with 
■  pencil  aftfer  the  square.  Bdd,  that  there  was 
no  distinguishing  mark  fatal  to  the  ballot. 

18.  A  cross  placed  after  and  berond  the  square 
•n  a  ballot  in  which  the  cross  should  be  placed 
renders  the  ballot  Illegal. 

19.  The  placing  of  a  cross  in  the  space  be- 
tween the  sqaare  on  a  ballot  and  the  name  of 
the  candidate,  in  order  to  vote  for  whom  a 
cross  should  be  placed  In  the  square,  renders 
the  ballot  illegal. 

20.  The  fact  that  marks  constitntlag  crosses, 
or  nearly  completed  crosses,  in  the  circle  at 
the  head  of  the  column  on  a  ballot  had  been 
erased  by  the  voters,  the  column  of  opposing 
candidates  bearing  a  proper  mark  in  the  circle 
at  the  head,  did  not  make  the  ballots  illegal  as 
bearing  distinguishing  marks.  • 

21.  A  voter  placed  a  cross  In  the  square  op- 
posite the  name  of  a  candidate  for  each  office, 
■ad  tiwre  waa  an  erasure  lo  tiie  square  oppo- 
site the  name  et  one  candidate,  and  the  proper 
cross  in  the  square  opposite  the  name  of  the 
opposing  candidate.  Held,  that  the  erasure  did 
not  constitute  a  dlstioguishlng  mark. 

22.  The  fact  that  a  circle  at  the  head  of  a 
column  of  candidates  on  a  ballot  contains  a 
circle  or  floarish  as  well  as  a  distinct  and  clear 
cross  did  not  render  the  ballot  illegal. 

23.  The  fact  that  the  dn;le  at  the  head  of  a 
column  of  candidates  on  a  ballot  bore  a  cross 
below  and  in  the  greater  part  outside  the  circle, 
and  also  a  cross  In  the  circle,  did  not  render 
the  ballot  invalid. 

04.  Where  a  ballot  has  a  cross  In  the  circle 
at  the  head  of  a  column  of  candidates,  and 
also  some  other  pencil  marks  In  the  circle,  the 
additional  marka  do  not  constitute  a  dlstln- 
gnisbing  mark. 

25.  Where  Uie  eroaa  In  th«  circle  at  the  head 
of  a  column  of  candidates  on  a  ballot  has  an 
additional  pencil  mark  from  one  arm  of  the 
cross  to  the  lower  right-hand  circumference 
line  ct  tiie  drde,  It  Is  nevertheless  a  legal  bal- 
lot. 

26.  A  ballot  having  an  unusually  heavy  pen- 
cil cross  in  the, Democratic  circle  Is  not  there- 
to^rendered  invalid. 

27.  The  fact  that  crosses  made  In  differant 
•qnarea  on  a  ballot  were  blurred  as  if  the  pen- 

fli.  See  BlecUODB,  rtiL  U,  Cent.  ZHs.  H  lO. 
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dl  has  been  moistened  and  tiie  hand  nibbed 
over  the  marks  did  not  render  the  ballot  Ille- 
gal. 

28.  Where  a  ballot  had  no  mark  upon  it  ex- 
cept in  the  drcle  at  the  bead  of  the  Democratic 
column,  which  maAa  wwe  indistinct,  and  vul- 
ble  as  scratches  on  the  paper,  rather  than  as 
pencil  marks,  but  a  cross  in  each  of  the  circles, 
though  faint,  could  be  distinguished,  the  bal- 
lots were  properly  counted  for  the  Democratic 
candidates. 

29.  The  use  by  a  voter  of  a  pencil  other  than' 
that  provided  In  the  election  booth  by  the  elec- 
tion officer  does  not  render  his  ballot  illegal, 
where  no  improper  motive  appears. 

30.  Where  balLots  bore  dotted  lines,  above 
which  were  the  printed  words  "For  Justice  of 
the  Peace,"  but  they  were  voted  in  precincts 
where  no  justice  of  the  peace  was  to  oe  elect- 
ed, the  fact  that  names  were  written  on  ancii 
lines  did  not  render  the  ballots  subject  to  re- 
jection as  bearing  distinguishing  marks. 

81.  The  fact  that  a  ballot  shows  an  accidental 
blotting  does  not  render  it  illegal. 

32.  Where,  on  an  election  contest,  it  appeared 
that  certain  ballots  had  not  been  indorsed  by 
the  Initials  of  either  of  the  election  Judges,  and 
testhniHiy  waa  Introduced  to  show  uiat  the  ini- 
tials were  omitted  by  mistake,  bat  the  evidence 
shows  no  more  than  a  possibility  that  the  Iid- 
tials  were  omitted  by  mistake,  the  ballots 
should  have  been  rejected  as  illegal. 

83.  The  fiict  that  a  ballot  bore  on  the  back 
thereof  the  flffures  "125"  did  not  render  it  ille- 
gal, it  appearmg  from  the  testimony  of  one  of 
the  judges  of  election  that  he  wrote  the  figure 
on  the  ballot  for  the  purpose  of  keeping  tally 
of  the  number  of  ballots,  and  that  it  wae  not 
numbered  with  the  intention  that  auy  particu- 
lar voter  should  receive  it,  and  that  he  did  not 
know  who  did  receive  ft. 

Appeal  from  Monroe  County  Court;  J.  B. 
Yaaghn,  Judge. 

Oonteat  between  Adolpb  O.  Bexrotb  and 
David  Scbeln  of  the  result  of  an  election  for- 
the  office  of  county  treaBurer  of 'Monroe  coun- 
ty. From  ft  Judgment  In  favor  of  contestant, 
Scheln,  the  coutestee  appeals.  Affirmed. 

Bollinger,  Homer  &  Slate,  for  aiqiwllant 
Bi(^wt  ft  Morrison,  for  appellee. 

BOGGS,  J.  At  the  general  election  held  in 
tbe  county  of  Monroe  on  the  4th  day  of  No- 
vemljer,  1W>2,  the  appellant  and  tbe  appellee 
were  opposing  candidates  for  tbe  office  of 
county  treasurer  of  said  county;  the  appellant 
being  the  nominee  of  the  Republican  Party, 
and  the  appellee  the  nominee  of  the  Demo- 
cratic I^trty.  The  votes  cast  at  said  election 
were  canvassed  by  the  county  clerk  and  two 
justices  of  tbe  peace  of  tbe  said  county,  and 
the  appellant  was  declared  to  have  been  elect- 
ed to  the  said  office  by  a  majority  of  nine 
votes,  and  a  certificate  of  election  was  Issued 
to  him.  The  appellee  filed  in  the  county  court 
of  sold  comity  a  petition  to  contest  the  elec- 
tion of  the  appellant.  The  hearing  of  the  is- 
sues made  under  the  petition  was  had,  and  an 
order  was  entered  finding  tliat  the  appellee 
had  received  a  majority  of  two  of  the  legal 
votes  cast  at  said  election  for  said  ofllce,  and 
declaring  that  he  had  been  legally  elected 
county  treasurer  for  the  county.  This  is  an 
appeal  to  bring  In  review  In  this  court  encb 
order  and  Judgment  of  tbe  county  court. 

A  atatement  of  the  mode  and  manner  adoptp 


Digitized  by 


Google 


243 


68  NOBTHBASTBRN  BBPOBTBB. 


ed  by  the  court  and  the  partlea  In  counting  the 
ballots  and  in  the  determination  of  the  objec* 
tlons  is  necessary  to  a  clear  understanding  of 
our  conclusloDB. 

The  aroellee  objected  to  the  counting  of  any 
of  the  ballots  that  bad  been  cast  In  Moredock 
Precinct  Among  the  ballots  cast  In  the  othw 
precincts  in  the  county  44  were  found  to  which 
one 'or  the  other  of  the  parties  objected  for 
reasons  appearing  upon  the  face  of  the  ballots. 
The  parties  then  agreed  that  the  ballots  cast 
in  tiie  county,  other  tlian  those  cast  in  More- 
dock  Precinct  and  the  44  ballots  above  re- 
ferred to,  should  be  counted  by  the  court,  the 
right  being  reserved  to  each  litigant  to  ahoir 
tiiat  any  of  said  ballots  should  finally  be  re- 
jected from  the  count  for  the  reason  tbey  liad 
been  cast  by  persons  not  entitled  to  vote. 
The  ballots  cast  at  the  election,  excluding 
those  voted  In  Moredock  Frednct  find,  the  44 
ballots  objected  to,  were  then  counted.  Their 
number  was  2,918,  and  it  was  found  that  each 
candidate  had  received  an  equal  number  of 
them,  namely,  1,469  each.  The  parties,  re- 
spectively, contended  that  certain  of  the  bal- 
lots Included  in  the  2,918  ballots  had  been  cast 
by  persoiu  not  entitied  to  vote.  The  evidence 
produced  by  the  parties  waa  heard,  and  the 
various  contenticHis  passed  upon  by  the  court 
The  court  held  the  votes  cast  In  Moredock  Pre- 
cinct should  be  counted,  and  ruled  upon  the 
many  other  questions  hereinafter  stated.  As- 
signments as  for  error  and  cross-error  have 
been  filed.  We  find  It  will  conduce  to  the 
more  convenient  and  orderly  consideration  of 
the  case  to  consider  assignments  of  error  and 
of  cross-ttror  without  regard  to  their  order  aa 
such. 

Joseph  Strodt,  Charles  Schallum,  and  John 
Fahey,  all  foreign-bom.  deposited  ballote  at 
said  election,  which  were  counted  by  the 
county  court  for  the  appellee.  Tixe  anwllant 
Insists  they  were  not  legal  voters.  Joseph 
Strodt  was  t>oni  in  Germany  in  18S4.  His  te- 
ther came  to  the  United  Stetes  in  1842,  and 
brought  Joseph,  then  a  minor  of  eight  years 
of  age,  with  him.  Joseph  was  never  natural- 
lz«l,  but  had  been  informed  that  his  father 
lud  been  naturalized,  and  believed  he  had, 
through  the  naturalization  of  bis  father,  the 
legal  right  to  vote,  and  on  the  faith  of  tliat 
belief  had  voted  at  the  elections  in  Monroe 
county  for  more  than  40  years.  If  his  fatha 
became  a  citizen  by  naturalization,  the  status 
of  Jotfbpb  would  be  that  of  his  father  by  the 
eiqiress  provldons  of  the  federal  statutes. 
Bev.  St  n.  8.  i  2172  [U.  S.  Comp.  SL  1901. 
p.  1334];  Dorsey  v.  Brigham,  177  lU.  250,  62 
N.  B.  803,  42  L.  B.  A.  809.  69  Am.  St  Rep. 
228.  John  Fahey  testified  that  he  rec^ved 
bis  certificate  of  naturalization  in  Monroe 
county,  and  had  voted  in  ttiat  county  for 
many  years,  and  that  his  certificate  tiad  been 
lost  or  destroyed.  Charles  Schallum  was  bom 
in  Germany,  and  came  to  tlie  United  Stetes 
with  bis  tatho!  and  mother  while  a  minor. 
Ha  testified  that  his  father  resided  In  Mon- 
roe coun^,  and  was  naturalized  by  order  of 


court  in  tbat  county  while  he  (Charles)  was 
still  a  mtoor,  and  that  his  father  voted  at  elec* 
tlons  held  In  Monroe  county  as  a  naturalized 
citizen,  and  tbat  he  had  voted  in  that  county 
for  many  years.  Schallum,  the  father,  died 
some  27  years  b^ore  the  time  of  the  hearing, 
and,  though  thorough  search  had  been  made 
for  the  alleged  certificate  of  his  naturaliza- 
tion, it  cotdd  not  be  found. 

As  the  charge  tliat  Strodt  Fahey,  and 
Schallum  cast  illegal  votes  involved  the 
charge  that  tbey  liad  committed  a  criminal 
offense^  the  law  ralsn  the  presnmption  of 
innocence  in  their  behalf,  and  caste  upon  the 
appellant  the  burden  of  proving  that  tbey 
were  not  quallfled  to  vote.  Behrensmeyer 
V.  Kreite,  136  111.  591,  26  N.  B.  704;  Dorsey 
V.  Brigham,  supra.  The  charge  also  in- 
volves the  imputation  that  the  electfon  offi- 
cers had  teen  derelict  In  official  duty  in  re- 
ceiving the  ballote  of  these  voters.  The  pre- 
sumption of  law  Is  that  the  election  offlcen 
discharged  their  duties  prop^ly  and  lesally, 
and  acted  correctly  In  receiving  and  counting 
the  ballots  of  these  voters.  Dorsey  v.  Brig- 
bam,  supra.  It  became  Incumbent  upon  the 
appellant,  in  order  to  Justify  the  court  In 
rejecting  the  ballote  of  these  voters,  to  over^ 
come  by  proof  tills  presumption  of  Innocence 
on  the  part  of  the  voters  and  the.  presump- 
tion of  the  regularity  and  correctness  of  the 
offldal  action  of  the  election  officers.  As 
the  law  cast  1^>on  the  appellant  the  burden 
of  iffoving  a  negative,  full  and  complete 
proof  In  rebuttet  of  these  presumptions  is  not 
required,  but;  in  order  to  remove  the  pre- 
sumptions, it  is  necessary  proof  should  be 
produced  sufficient  to  render  the  existence  of 
the  negative  probable.  City  of  Beardstown 
T.  Oity  of  Virginia,  76  III.  34;  Behrensmeyer 
V.  EreltE,  135  m.  681, 26  N.  D.  704.  In  order 
to  overcome  these  presumptions,  the  appel- 
lant produced  testimony  to  the  effect  that 
strict  and  careful  search  had  been  made  of 
the  records  of  the  county  and  drcult  courts 
held  In  and  for  the  county  of  Monroe,  and 
that  no  record  could  be  found  of  the  nat- 
uralisation of  the  fiitber  of  said  Joseph 
Strodt  or  of  said  John  Fahey,  or  of  the  fa- 
ther of  said  Chules  Schallum.  I^tMf  was. 
however,  produced  on  behalf  of  the  appellee 
to  the  effect  that  prior  to  the  year  1873  no 
recwd  had  been  entered  in  the  county  court 
of  Monroe  county  of  orders  for  the  Issuance 
of  certlflcatefl  of  naturallsatfon  in  a  great 
nnmlwr  of  cases  io  which  such  orders  had 
been  made  by  the  court  Judge  Paul  O.  Brey 
testified  that  he  was  elected  county  clerk  in 
1878,  and  that  he  found  the  papers  in  aa 
many  as  76  or  100  cases  of  applications  for 
naturalization  in  which  no  entries  at  record 
appeared,  and  that  the  county  Judge  then 
presiding  ordered  him  to  record  such  papers, 
and  that  he  placed  all  that  he  found  on  the 
records.  It  was  also  proveif  tiiat  a  certifl- 
cate  of  the  naturalization  of  Bd.  Elpptng. 
duly  authenticated  by  the  county  clerk,  and 
bearing  the  seal  ot  the  court;  Issued  out  of 


Digitized  by 


Google 


in.) 


RBXROTH 


T.  BGHBUN. 


243 


the  said  coQDty  eonrt  of  Bald  county  on  the 
29tb  day  of  October,  1872;  and  that  In  1860 
a  certificate  of  the  naturalization  of  one  Wil- 
liam Bode,  also  In  due  form  and  properly 
authenticated.  Issued  out  of  the  same  couii- 
ty  court  of  said  county;  and  that  there  ap- 
peared upon  the  records  of  the  said  county 
court  DO  record  whatever  of  any  order  for 
the  naturalization  of  the  said  Ed.  ICIpping 
or  the  said  William  Bode.  All  of  these  vot- 
ers  had  been  exercising  the  elective  fran- 
chise In  Monroe  county  for  many  years  un- 
der claim  of  lawful  right  to  do  so.  In  this 
state  of  the  proof  we  think  the  court,  upon 
the  hearing  of  this  cause,  was  fully  warrant- 
ed In  holding  that  it  was  most  probable  that 
certificates  of  naturalization  Issued  out  of 
the  said  county  court  of  Monroe  county  to 
the  said  John  Fahey  and  to  the  father  of 
aaid  Charles  Schallum  and  to  the  father  of 
said  Joseph  Strodt,  and^that  the  presumption 
that  the  said  voters, '  Strodt,  Fahey,  and 
Schallum,  were  Innocent  of  the  olfense  of 
Illegal  voting,  and  the  presumption  of  the 
correctness  and  regularity  of  the  action  of 
the  election  officers,  were  not  overcome. 

One  George  Dehn  voted  for  the  appellant 
In  Prairie  du  Long  Precinct,  but  the  court 
decided  his  vote  should  not  be  counted  be- 
dme  the  said  Dehn  was  not  legally  entitled 
to  vote  In  said  precinct  of  Prairie  du  Long. 
The  statute  expressly  provides  no  person 
shall  be  permitted  to  vote  In  another  precinct 
than  that  In  which  he  resides.  Dehn  was 
an  unmarried  man.  His  father  lived  in  New 
Design  Precinct.  His  brother-in-law,  Ste- 
phen Reinecke,  lived  In  Prairie  du  Long  Pre- 
dnct  George  had  been  for  the  past  six  or 
seven  years  working  away  from  the  home 
of  his  father.  During  that  time  he  had 
worked  at  dIflFerent  times  for  his  brother-in- 
law,  sometimes  for  Valentine  Braun,  and 
sometimes  for  Peter  Braun,  who  also  lived 
In  Prairie  do  Long  Precinct,  and  for  about 
two  years  had  worked  at  Red  Bud,  In  Ran- 
dolph county,  and  for  a  short  time  In  St. 
Lonls,  Mo.  From  St.  Louis  he  returned  to 
the  house  of  Valentine  Braun,  and  was  there 
when  he  cast  his  vote  In  Prairie  du  Long 
Prednct,  being  the  precinct  to  which  said 
Braun  resided.  He  testified  that  he  oonsld- 
ereA  that  he  had  bis  home  with  his  brother- 
lu-Iaw  or  with  the  Brauns,  but  he  admitted 
that  after  he  had  been  away  from  his  fa- 
ther's home  for  three  or  four  yeara,  during 
which  time  he  had  worked  for  and  lived  with 
bis  brotber-ln-law  and  said  Brauns,  he  vot- 
ed at  the  presidential  election  In  1900  in  the 
precinct  of  New  Design,  being  the  precinct 
In  which  his  father  lived,  and  be  stated 
that  he  voted  in  New  Design  because  he  con- 
sidered that  his  home  was  with  bis  father. 
He  further  testified  be  had  voted  at  five, 
six,  or  seven  dlfTerent  elections;  that  he 
had  voted  twice  in  Red  Bud,  In  Randolph 
county,  and  at  all  other  times  in  New  Design 
Prednct,  and  had  never  voted  in  Prairie  du 
Long  except  at  the  election  under  consid- 


eration. At  the  September  term,  1892,  of  the 
board  of  county  commissioners  of  Monroe 
county,  on  the  17th  day  of  that  montb,  an 
order  was  entered  ordering  that  'a  portion 
of  the  territory  of  New  Design  Precinct  be 
detached  therefrom  and  attached  to  Prairie 
du  T^ng  Precinct  The  elder  Dehn,  father 
of  George,  lived  in  the  territory  so  proposed 
to  be  attached  to  and  become  a  part  of  Prai- 
rie du  Long  Precinct  That  order.  If  legal, 
would  have  operated  to  constitute  the  elder 
Dehn  a  legal  elector  In  the  precinct  of  Prai- 
rie du  Long,  and  If  the  said  George  Dehn 
regarded  bis  borne  as  being  that  of  his  fa- 
ther, as  the  testimony  tends  most  strongly 
to-lndicate,  he  may  have  been  Induced  to  cast 
his  ballot  at  the  polls  in  Prairie  du  Jjong 
Precinct  because  of  the  said  order  of  the 
board  of  county  commissioners,  which  pur> 
ported  to  fix  the  voting  place  of  the  father 
in  Prairie  du  Long.  But,  as  we  shall  bore- 
after  see,  the  order  of  the  board  of  county 
commissioners  was  unauthorized,  and  of  no 
legal  effect  It  is  a  necessary  constitutional 
qualification  that  an  elector  shall  have  re- 
sided In  the  election  district  for  the  period 
of  80  days  (Const.  1870,  art.  7,  S  1),  and  sec- 
tion 80,  of  chapter  46,  entitled  "Elections," 
Hurd's  Rev.  St.  1899,  p.  741,  expressly  pro- 
vides that  no  person  shall  be  allowed  to 
vote  except  in  the  district  in  which  he  re- 
sides. The  county  court  held  Dehn  was  not 
a  legal  voter  In  Prairie  du  Long  Precinct, 
and  that  conclusion  seems  to  have  beeu  prop- 
erly deduced  from  the  proofs  bearing  upon 
the  question. 

The  cotu^,  over  the  objections  of  the  ap- 
pellant, held  Louis  Teichgraeber,  John.  Bal- 
lard, and  Henry  Althoff  to  be  legal  voters  In 
the  prednct  of  Renault  where  they  cast  bal- 
lots for  the  appellee.  The  appellant  insists 
these  voters  were  not  residents  of  Renault 
Precinct  We  have  carefully  read  the  testi- 
mony as  to  the  (luallfications  of  these  elect- 
ors, and  are  of  the  opinion  they  were  legal 
voters  In  the  precinct  of  Renault  Teich- 
graeber was  employed  as  a  bartender  Id 
Mayeston,  In  Mitchie  Precinct,  but  the  evi- 
dence shows  be  resided  at  the  home  of  Joe 
Christ  at  Ivy,  in  Renault  Precinct  John 
Ballard  resided  in  Boxton,  Renault  Precinct, 
and  had  lived  there  for  three  years.  It  was 
shown  he  had  been  assessed  to  labor  on  the 
highways  In  that  precinct  and  that  be  had 
paid  his  poll  tax  there  In  the  year  1902.  His 
stepfather  lived  In  Missouri,  and  there  was 
some  proof  that  he  spoke  on  one  occasion  of 
going  "home"  to  see  his  parents;  but  this 
expression  is  not  at  all  inconsistent  with  his 
testimony  that  he  was  a  resident  of  Renault 
Precinct  Henry  Althoff  was  26  years  old. 
His  father  resided  In  MItchle  Precinct,  but 
he  testified  that  he  had  had  his  home  and 
claimed  his  residence  in  Renault  Precinct, 
where  he  had  lived  for  seven  years,  and  that 
he  had  never  voted  anywhere  than  In  Ren- 
ault He  had  been  absent  from  Renault  tem- 
porarily In  order  to  get  employment,  but  left 
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tda  belongings  at  his  home  vlth  Bfr.  UcCtan- 
ahan,  in  Renault  Precinct 

It  iB  Instated  no  distinction  can  be  drawn 
between  the  status  of  Althoff  and  that  of  said 
George  Dtim,  who,  as  we  hare  her^  held, 
voted  In  a  precinct  In  which  he  did  not  re- 
side. Bnt  there  are  two  points  of  difference 
that  stand  oat  prominently.  Althofl  teeti> 
fied  that  he  had  never  claimed  to  reside  with 
his  father  for  seven  years,  bnt  bad  during 
all  that  time  claimed  and  had  his  home  in 
Renault  Frednct,  and  had  always  voted  in 
Renault,  and  never  at  any  other  polling  place. 
Dehn  was  by  no  means  so  explicit  as  to  his 
Intentions,  but  testified  that  at  the  election 
held  In  the  year  1900,  and  some  four  yean 
after  It  was  contended  that  he  ought  to  be  re- 
garded as  a  votw  In  Prairie  du  I^ng,  he  coin 
sldered  his  place  of  residence  was  that  of  his 
father,  and  for  that  reason  he  voted  in  New 
Design  Frednct,  and  that  be  had  never  voted 
in  Prairie  du  Long  Precinct  until  the  election 
in  question,  which  was  after  the  county 
board  had  adopted  the  order  purporting  to 
transfer  tiie  territory  of  New  Design  Pre> 
dnct,  within  which  tismtory  his  father  lived, 
to  the  precinct  of  Prairie  du  Long.  His  fa- 
ttier regarded  hlmsdf  as  a  legal  voter  In  the 
prednct  of  Prairie  du  Long  because  of  the 
order  of  the  hoard,  and  voted  there,  and  the 
action  of  George  Dehn  is  ctmslstent  with  Uie 
view  that  he  voted  in  Prairie  du  Long  in  1882 
for  the  same  reason  he  voted  in  Mew  Design 
in  1900,  namtiy,  that  his  place  of  residence 
was  at  bis  father's  home. 

Ben  Bosch  resided  and  was  a  legal  voter 
In  Election  District  Na  1  in  Waterloo -Pre- 
dnct. He  cast  his  ballot  for  the  appellee  In 
Blection  District  No.  £  In  said  prednct  Th^ 
county  court  refused  to  count  his  vote  tor 
the  ai^ellee.  The  statute  ezpready  lurovldes 
that  no  person  shall  be  permitted  to  vote  at 
any  election  ezc^  in  the  district  in  which  he 
resides.  His  ballot  was  properly  rejected. 

At  a  meeting  of  the  board  of  county  com- 
missioners of  Monroe  county  held  In  the 
monfii  of  September  next  preceding  the  elec- 
tion here  under  consideration  an  order  was 
entered  purpwting  te  transfer  a  portion  of 
the  territory  of  New  Design  FKdnct  to  the 
precinct  of  Prairie  dn  Long,  and  a  number 
of  voters  who  reside  in  the  terrlttny  so  pur- 
ported  to  be  transferred  voted  In  the  pre- 
dnct at  Prairie  dn  Long.  It  Is  Insisted  the 
county  board  was  wholly  wanting  In  power 
to  entra  such  board  at  said  September  meet- 
iag,  that  such  axAet  was  void,  and  that  voters 
residing'  in  the  territory  purported  to  be 
transferred  were  not  legal  voters  In  Prairie 
dn  Long  Prechict  We  vrill  not  consider  that 
contention. 

The  county  of  Uonroe  la  not  under  town- 
ship organisation.  Section  29  of  chapter  46, 
enUtled  "Btectlons"  (Hurd's-  Ber.  St  1809,  p. 
741),  Is  as  ft^ows:  "In  countlra  not  under 
township  organization,  the  election  predncte 
shall  remain  as  now  established  until  chang- 
ed by  the  board  ot  county  commissioners. 


but  said  county  board  may,  fh»m  time  to 
time,  change  the  boundaries'  of  election  pro- 
ducts and  establish  new  aaea.  In  countiea 
undw  township  wganlzation,  each  town  shall 
constitute  an  election  precinct"  The  phrase 
in  said  section  29,  "but  said  county  board 
may,  from  time  to  time,  change  the  bound- 
aries of  election  predncte  and  estebltah  new 
ones,"  does  not  however.  Invest  county 
boards  with  unlimited  and  unrestricted  pow- 
er to  make  such  changes  at  any  and  all  times, 
at  the  pleasure  of  the  board,  for  tlie  reascm 
that  the  succeeding  section  in  said  chapter 
48,  vIBm  section  80,  Hurd's  Rev.  Bt  1698,  pt. 
741,  la  expressly  devoted  to  the  declaration  of 
the  l^slatlve  will  as  to  the  time  or  times  at 
which  such  changes  may  be  mode.  The  two 
sections  must  be  construed  together,  and,  so 
biterpretad,  it  irill  be  found  that  the  purpose 
of  the  phrase  quoted  from  section  29  Is  to 
express  that  the  poww  of  the  county  boards 
to  make  such  changer  shall  not  be  denned  to 
be  exhausted  by  the  exercise  thweof  at  any 
particular  time  or  shigle  Instance,  bnt  that 
tlie  power  is  continuing,  and  may  be  ^er- 
dsed  from  time  to  time.  Section  80,  how- 
ever, controls  the  time  and  manner  of  the 
exercise  of  the  power.  The  words  "comity 
board,"  bi  sections  29  and  30,  and  In  all  acts 
amendatiwy  of  section  80  (hereinafter  re- 
ferred to))  refer  to  the  governing  body  of  all 
counties  of  the  stete,  whet^  audi  bodies 
are  oomposed  of  supervisors  or  of  county 
commissioners.  Clause  7,  par.  1,  c,  181  (8 
Starr  &  C.  Ann.  St.  1806^  p.  3835),  entitled 
"An  act  to  revise  the  law  in  relation  to  the 
construction  of  tiie  statotei^"  provides  that 
the  words  "county  boards"  shall  ap^  to 
boards  of  county  commissioners  in  counties 
not  under  township  organization,  to  boards 
of  supervisors  in  counties  under  township 
organhsation,  and  to  the  county  commission- 
ers of  Cioofc  county. 

Said  section  80  ot  said  chapter  46,  as 
amended  by  the  act  apiffoved  April  H,  1880 
(Laws  1888,  p.  200),  in  part  reads  as  follows: 
"The  coun^  board  in  each  county  shall,  at 
Ita  regidar  (or  at  a  special)  meeting  in  tbe 
month  of  July,  ISSt,  respectively  divide  Ite 
election  predncte  which  contain  more  than 
four  hundred  and  fifty  voters,  into  election 
districts,  so  that  eadi  district  shall  contain, 
as  near  as  may  be  practicable,  four  hundred 
voters,  and  not  more  in  any  case  than  four 
hundred  and  fifty.  Bald  district  ^11  be  com- 
posed of  conttguous  teirittny,  and  In  as  com- 
pact a  form  as  can  be  for  tlie  convmience 
of  the  electors  voting  thweln.  The  several 
coun^' boards,  in  estebllshing  said  dlstrfcte, 
shall  describe  them  by  metes  and  bounds  and 
number  them.  And  so  often  thoeafter  as  it 
shall  appear  the  number  of  votes  caM  at 
the  general  election,  held  In  November  of 
any  year,  that  any  election  district  w  nn- 
dl^ded  election  prednct  contelns  mm  than 
four  hundred  and  fifty,  the  county  board  of 
tlie  county  In  which  such  district  w  prednct 
may  be  shall,  at  Us  regular  (or  at  a  special) 
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meetbv  In  tbe  montb  of  Jnly  next  after  nicli 
November  election,  xb-dtrlde  or  readjust  the 
election  district,  or  divide  sucb  election  pre- 
cincts, ao  that  no  dlatrlct  or  nxidlTided  elec- 
tion precinct  shall  contain  more  than  the 
nnn}ber  of  voters  above  spet^fled.  If  said 
divlakm  or  readjustm^t  la  not  made  at  snch 
Jnly  meeting,  it  may  be  made  at  an  adjourn^ 
ed  or  special  meeting  of  said  county  board, 
to  be  beid  In  the  month  of  Angnst  next  there- 
after. *  •  •  Provided*  that  the  county 
board  may.  if  it  deem  it  to  be  for  the  best 
Interest  of  the  voters  of  any  town  or  precinct 
divide  any  electifm  prednct'  which  omtabis 
more  than  three  hundred  1^1  votws  Into 
two  election  precincts,  same  precincts  to  con- 
tain as  near  two  hondred  voters  as  Is  pos- 
sible." The  omitted  pmrtions  of  the  section 
have  no  relation  to  the  power  of  county 
boards  to  divide  or  readjust  election  dis- 
tricts, and  are  not  set  forth  for  mere  pur- 
poses of  brevity. 

At  the  session  of  the  General  Assembly  In 
■  1901  three  .enactments,  each  pturpturtlng  to 
amend  said  section  80,  were  approved  on  the 
same  day,  namely,  May  10,  lOOl.  Iaws 
1801,  pp.  16a,  167,  170.  IbeM  three  enact 
ments  are,  or  may  be  thought  to  be,  in  some 
reepects  repugnant.  Ntitber  refers  to  or  pur^ 
ports  to  expressly  rqieal  the  other,  or  to  re- 
peal section  SO  as  amended  by  the  act  of 
1880;  Whether  these  am«idatory  acta  -  of 
1001  must  all  fail  for  uncertainty  or  repug- 
nancy, and  section  dOt  as  amoided  by  the  act 
of  1889,  be  held  to  be  nnaffected  by  them, 
and  be  In  full  force,  or  whether  one  or  more- 
of  said  anwndattny  acts  of  1901  shall  be 
to  declare  flu  le^slatlve  will,  are  qnesUons 
by  no  means  free  from  difficulty.  Interests 
in  which  nether  of  the  parties  hereto  are 
concerned  may  be  affected  by  the  dedsioii 
of  such  questions,  and  therefore  the  decision 
thereof  is  not  here  imperativ& 

The  provieltms 'Of  section  80  as  amended 
hy  the  act  of  1888,  and  as  purported  to  be 
amnided  by  the  three  acts  approved  May  10^ 
JSOh  so  tar  as  snch  provisions  relate  to  the 
power  and  authority  of  the  county  board  to 
redlvlde  or  readjust  existing  election  pre- 
cincts m  districts  during  the  month  of  Sep- 
tember of  any  year,  are  not  Inharmonious. 
The  repugnancy  or  uncertainty,  if  any  there 
be.  Is  in  respect  of  other  provisions  ot  the 
acts.  Section  30,  ai  amended  by  the  act  of 
1890,  or  by  either  of  the  acta  of  1001,  after 
providing  that  election  ivedncts  which  ctm- 
taln  more  than  450  voters  shall  be  so  divided 
into  election  districts  that  each  district  shall 
contain,  as  near  as  may  be  iwactlcable,  400 
voters,  and  not  mor^  in  any  case,  than  460, 
and  that  as  often  as  It  shall  appear  by  the 
number  of  votes  cast,  at  the  general  election 
held  in  November  of  auy  year  that  any  elec- 
tion district  or  precinct  contains  mqre  than 
450  voters  the  same  shall  be  redivldea  or  re- 
adjusted so  that  no  district  or  precinct  shall 
contain  more  than  400  voters,  provides  that 
the  county  board  may,  at  the  regular  or  q>e- 


clal  meeting  to  be  Held  In  cotaln  q^edfied 
montlw— the  nu>nth  of  August  being  the  lat* 
est  of  the  mratbs  so  qpedfled— make  such 
dlvi8l(m  or  readjustmoit  As  to  the  latest 
period  of  time  when  the  power  invested  in 
the  board  may  be  exercised  the  various  en- 
actments are  in  barnuM^,  an  adjourned  or 
special  meeting  to  be  held  in  tlie  month  of 
August  being  fixed  In  each  of  the  various 
enactments  as  the  latest  period  at  which 
snch  action  may  be  taken  1^  flie  board.  And 
we  think  tUa  is  not  mraely  directory,  but 
mandatory.  The  language  employed  in  all  of 
the  enactments  is  that  the  county  board.  If  it 
acta  at  all,  "shall"  make  the  division  or  re- 
adjustment at  tb«  earU»  meetim  of  the 
board  spedfled  In  the  acts,  and  that,  if  said 
division  and  readjustment  is  not  then  made, 
It  "may"  be  made  at  any  "adjourned  or  spe- 
cial meeting  of  said  county  board  to  be  held 
in  the  month  of  August  next  thereafter." 
The  oerdse  ot  ihe  right  of  the  dectlve  fran- 
cfalse  is  involved  in  the  action  to  be  taken 
by  the  board.  If  the  board  should  be  held 
to  possess  unrestricted  power  to  change  the 
boundaries  of  election  districts  or  precincts 
at  any  time,  the  power  might  be  exercised 
at  such  time  immediately  preceding  an  elec- 
tton  as  to  practically  disbancbise  electors  by 
placing  tbem  In  new  districts  or  in  other 
precincts  leas  than  80  days  before  the  day 
of  election. 

It  Is  also  manifest  that  in  conferring  power 
on  county  boards  to  make  such  changes,  the 
effect  whereof  is  to  require  some  voters  to 
repair  to  other  voting  places  than  those  at 
which  they  have  been  accustomed  to  vote,  it 
could  not  escape  legislative  consideration 
that  It  waa  impcotint  that  the  change  should 
be  made  in  ample  time  to  enable  those  to 
be  affected  to  becone  advised  that  they  could 
not  vote  at  their  accustcMued  polling  place, 
but  must  go  elsewhere  to  vote.  None  of  the 
various  enactmente  we  have  been  consider- 
ing require  or  provide  for  giving  the  voters 
notice,  by  way  of  publication  or  otherwise 
that  a  change  Imd  been  ordered.  It  was 
clearly  the  legislative  Intent  that  the  board 
should  act  at  some  of  the  times  ^dfled, 
and  not,  In  any  event,  lat^  than  the  month 
of  August,  in  order  that  changes  should  not 
be  made  at  a  time  whlcb  would  place  voters 
in  a  district  or  precinct  less  than  the  time 
required  txx  them  to  be  residente  of  such 
district  in  ordw  to  be  entitled  to  vote  there- 
in, and  also  that  a  reasonable  period  should 
elapse  betweoi  the  adcq^tlon  of  the  order 
making  the  change  and  the  date  fixed  tor 
the  election,  to  enable  voters  to  become  ap- 
prised of  the  dianges.  The  enactmente  read 
that.  If  county  boards  desire  to  make  chan- 
ges they  "shall"  act  at  spedfled  meet 
lags,  or,  If  they  do  not  take  action  at  such 
vedfied  meetings,  action  "may"  be  taken 
at  some  adjourned  or  spedal  meeting  to  be 
held  in  the  month  of  August  The  section 
does  not  purport  to  give  the  county  bouds 
power  to  act  at  any  later  period  than  at 
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some  meeting  In  tiie  *  montb  of  Angust 
Tbose  boards  are  creatnrea  of  the  statute, 
and  may  ezerclBe  aacb  power  only  as  may 
be  conferred  upon  them  by  the  LeglslatnTe^ 
The  proTlsion  that  such  boards,  if  they  do 
not  act  at  earlier  meetings,  "may"  act  at  a 
meeting  to  be  held  In  August,  under  a  prop- 
er coustmctlon  of  the  section  must  be  held 
to  Imply  a  denial  of  the  power  to  act  at  any 
-  later  time  than  the  month  of  AxigusL  No 
'contrary  doctrine  is  held  In  People  ex  reL  t. 
Board  of  Supervisors  of  Adams  County,  185 
lU.  28S,  66  N.  B.  1044.  In  that  case  it  be- 
came the  duty  of  the  counly  board  of  Adams 
county,  at  Its  July  meeting  in  the  year  1899, 
or  at  some  adjourned  or  special  meeting  in 
the  month  of  August  next  thereafter,  to  re- 
divlde  <fr  readjust  the  election  districts  of 
the  town  of  Riverside,  in  that  counts,  for 
the  reaiton  that  at  the.  preceding  general 
election  held  in  November.  1896,  more  than 
4S0  votes  had  been  cast  at  one  of  the  elec- 
tion precincts  In  said  town.  As  In  discharge 
of  that  du^,  the  county  board,  at  the  July_ 
meeting,  1899,  adi^tted  a  resolution  redlvld- 
Ing  and  readjusting  the  election  districts  In 
said  town,  but  did  not  properly  discharge 
such  legal  duly,  In  that  some  or  all  of  the 
election  districts  as  readjusted  eimtained 
more  than  450  voters.  An  original  petition 
was  filed  in  this  court  on  the  8tb  day  of  De< 
cember,  1899,  praying  that  a  writ  of  manda- 
mus iHBue  commandii^  the  board  ot  supeiN 
visors  of  said  Adams  conn^  to  revise  their 
action  taken  at  said  July  term,  and  properly 
'discharge  the  legal  duty  which  thai  devolved 
upon  them;  and  at  the  April  term  of  this 
court  in  the  year  1900  we  decided  the  cause 
and  gi-anted  the  writ,  commanding  said 
board  ot  supervisors  to  revise  the  action 
taken  by  them  at  their  July  meeting  in  the 
year  1^,  and  properly  and  legally  dis- 
charge their  duty  wltli  reference  thereto. 
The  power  of  the  board  to  act  originally  at 
any  other  meetings  tlian  tbose  held  In  the 
months  of  July  and  August  was  not  Involved 
In  that  case.  Counsel  for  the  board  of  su- 
pervisors construed  the  statute,  as  we  have 
here  construed  it,  to  deny  to  the  board  of 
supervisors  power  to  redlstrict  or  readjust 
election  districts  except  at  a.  meeting  of  the 
board  in  July  or  August,  and  In  support  of 
that  contention  suggested  that,  unless  the 
statute  received  that  construction,  election 
districts  might  be  changed  within  less  than 
80  days  preceding  the  day  fixed  for  holding 
the  election,  and  voters  thereby  deprived  of 
the  right  to  vote  in  tither  the  old  or  the 
new  district;  and  also  suggested  that  It  was 
the  legislative  int«it  that  the  boundaries  of 
election  districts  should  be  permanently  fixed 
and  known  a  sufficient  time  in  advance  of 
the  day  of  the  election  to  enable  voters  to 
be  advised  of  the  changes,  and  argued  that, 
as  the  board  did  not  possess  such  power  at 
later  periods  than  in  August,  it  was  not  In 
the  power  of  thbi  court  to  coerce  the  board 
by  mandamus  to  act  at  any  time  after  the 


month  of  August.  We  considered  this  argu- 
ment of  cotmsel,  and  in  reference  th^«to 
said  (page  29S,  185  111.,  page  1046,  66  N.  E)- 
"If  It  were  asked  to  coerce  a  board,  by  tbe 
writ  of  mandamus,  to  take  action  at  a  period 
intervening  between  tbe  month  of  August 
and  tbe  date  of  the  election  to  be  held  In 
November,  these  arguments  and  considera- 
tions advanced  by  counsel  would  ho  doubt 
be  worthy  of  consideration,  for  courta,  in 
granting  m  reusing  writs  of  mandamus,  ex- 
ercise judicial  discretion,  and  are  governed 
by  what  seems  necessary  and  proper  to  be 
done  In  the  parhcnlar  instance  for  the  at- 
tainment of  justice."  Tb&  action  of  the 
board  of  county  commissioners  of  Miuiroe 
county,  taken  on  the  17th  day  ot  September, 
1902,  was  without  authority  of  law.  The 
board  did  not  possess  power  to  change  tbe 
boundaries  of  precincts  or  districts  at  tts 
S^tember  meeting. 

Tbemaa  Havey,  August  Simpson,  Peter 
Dehn,  and  Owen  J.  Fahey,  who,  among  other 
votos,  resided  In  that  pwtion  of  New  Design 
Precbict  which  the  board  of  county  oonmilB- 
Blonera  so  illegally  ordered  should  be  attadied 
to  and  bectnne  a  part  of  the  precinct  of  Prairie 
dn  Long,  wwe  permitted  to  and  did  cast  bal- 
lots in  the  precinct  of  fralrie  du  Long.  They 
were  not  residents  of  the  prednct  of  Prairie 
du  Long,  and  the  county  court  erred  !n  count- 
ing their  ballots.  The  three  first  named  voted 
for  the  appellant  and  Fahey  voted  fw  the  ap- 
pellee. 

Louis  Dehn  and  Henry  Dehn  voted  for  the 
appellant  in  Prairie  du  Long  Product  They 
were  sons  of  Peter  Dehn,  who,  as  before  sidd, 
lived  in  the  territory  that  the  ordo'  of  the 
county  court  directed  should  be  transfmed 
from  New  Design  to  Prairie  dn  hojig  Pre- 
dttct  Whet3ier  either  of  them  had  ai^  set- 
tled place  of  residence  is  left  In  doubt  by  tbe 
proof.  Neitha  appeared  as  a  witness.  Louis 
wiis  of  about  the  age  of  25  or  26  yeara  at  the 
time  of  the  election.  He  had  not  lived  wifii 
his  father  tor  five  or  six  ^ara,  or  bad  any  set- 
tled place  of  abode.  In  1900  be  voted  In  New 
Des^  Product,  and  in  1901  he  voted  In  Prai- 
rie du  Long,  uid  again  voted  in  Prairie  dp 
Long  in  1902  at  the  election  In  question. 
These  acts  of  bis  In  voting  in  Prairie  du  Long 
In  1801  and  1902,  and  the  presumption  that  he 
voted  l^Ily,  inclines  ua  to  tiie  view  his  bal- 
lot was  properly  allowed  to  remain  in  tiie 
counted  ballots.  Henry  Dehn  was  of  tiie  age 
of  IBi  years.  When  he  arrived  at  age  be  lived 
wltii  bis  fatber,  Peter  Dehn,  in  New  Design 
Precinct  Since  then  be  liad  not  lived  at  any 
otbet  place  as  a  permanent  home.  There  is  a 
lack  of  proof  to  show  that  h6  acquired  any 
other  residence.  M  the  time  ot  the  electloa 
in  question  he  was  at  one  Braun's,  a  relative 
who  lived  in  Prairie  du  Long  Precinct;  but 
how  long  he  had  been  there,  and  whether  he 
was  merely  a  vidtor  there,  does  not  appear. 
His  stay  there  was  but  temporary.  He  then 
went  to  Bandolph  county,  where  he  was  at  Qie 
time  of  the  trial.  The  vote  dqM»Ited  by  him 
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Id  Prairie  dn  Ixmg  Precinct  was  the  first  cast 
by  him.  HIa  home^  wbax  he  arrlred  at  age, 
was  that  of  his  ftttha.  We  find  nothing  in 
the  evidence  to  indicate  that  he  (dianged  It; 
or  that  be  thought  he  had,  or  Intended  to  do 
so.  The  more  consistent  view  Is  tlutt  his 
btnne  vas  at  hta  father's,  In  New  Design  Pre- 
dnct,  and  that  he  voted  In  Prairie  du  Long 
becaiue  he  regarded  his  home  as  at  his  father's 
home,  and  he  supposed,  ss  did  his  foUier,  that 
the  order  of  the  county  board  had  tianaferred 
that  portion  of  New  Design  Prednct  wherein 
hl»  fathtt  lived  to  Prairie  da  Long  Precinct, 
and  that  for  that  reason  he  had  the  legal  right 
to  vote  in  Prairie  du  Long.  The  order  of  tlie 
county  board,  as  we  have  seen,  was  tneffeetnal 
to  change  the  residence  of  the  fttther,  and 
neither  the  tether  nor  the  son  was  rraidered  a 
legal  voter  of  Prairie  dn  Long  Precinct  by 
that  ordrar. 

It  was  not  shown  for  whom  Henry  Dehn 
voted.  It  was  proven  that  he  was  a  member 
of  the  same  political  par^  of  which  the  ap* 
pellant  was  the  nominee,  and  it  la  urged  that 
such  proof  Is  BufBclent  to  autliorlse  tiie  de- 
duction of  his  vote  from  those  cast  for  tiie  ap- 
pellant in  that  precinct  Oircomstantlal  evi- 
dence may  be  resorted  to  In  order  to  purge  llie 
ballot  of  illegal  vot^  The  party  affiliations 
«f  the  voter  have  been  uniformly  held  suffi- 
cient to  raise  the  presumption  that  he  cas{  his 
ballot  tot  the  nominees  of  the  political  party 
of  which  he  was  a  member,  and  this  proposi- 
tion, in  the  absence  of  any  countervailing 
proof  or  circumstances,  la.  It  seems,  to  be  ac- 
cepted as  determining  for  whom  the  voter  cast 
bis  iMllot.  Sorenson  v.  Sorenson.  18B  HI.  179, 
69  N.  B.  555;  People  ex  rel.  v.  Pease,  27  N. 
TC.  45,  St  Am.  Dec.  242;  People  ex  rel.  v. 
Teagne.  106  N.  O.  5T6, 11  8.  B.  665.  The  bal- 
lot cast  by  Henry  Dehn  should  therefore  be 
dedncted  from  those  counted  by  the  trial  court 
for  the  appellant. 

We  think  that  the  votes  cast  in  Moredocfc 
Precinct  for  t^e  appellant  and  for  the  appellee 
were  properly  counted  for  them,  respectively. 
One  F.  J.  Fischer  was  nominated  at  the  pre- 
cinct convention  of  a  political  party  In  More- 
dock  Precinct  for  the  office  of  Justice  of  the 
peace,  but  for  some  reason,  not  material  to  be 
tmown,  bis  name  was  not  printed  upon  the 
official  ballots.  The  official  ballots  for  that 
precinct  were  prepared  and  printed  by  the 
county  clerk,  and  by  that  official  were  fur- 
nished to  the  precinct  Judges  of  election.  On 
the  morning  of  the  election  the  Judges  of  the 
election  consnlted,  by  means  of  a  telephone, 
with  the  comity  clerk  with  reference  to  the 
fact  that  the  official  ballots  did  not  contain 
the  name  of  said  Fischer  as  a  candidate  for 
justice  of  the  peace.  Afterward-  the  Judges  of 
the  election  determined  the  name  of  Fischer 
Ataoold  be  written  by  one  of  tiie  Judges  of  the 
election  on  each  of  the  official  ballots  so  fur- 
nished by  the  county  clerk.  In  a  space  left  on 
eacb  ballot  for  the  name  of  the  candidate  for 
Justice  of  the  peac*>  of  that  precinct.  This  ac- 
tion of  the  facials  of  the  election  was  without 


authority  of  law,  but,  however  it  might  be  re- 
garded in  a  contest  betweoi  candidates  for  the 
office  of  Justice  of  the  peace  ot  that  precinct, 
'should  such  a  contest  arise.  It  Is,  we  think, 
clear,  to  be  deemed  but  an  irr^larlty,  affect- 
ing In  no  way  the  rtgbte  or  interests  of  ^ther 
of  the  parties  litigant  hi  this  cause.  It  Is  a 
general  rule  that  the  votes  of  innocent  electors 
are  not  to  be  rendered  Invalid  by  mere  irregu- 
larities on  the  part  of  election  officials  which  do 
not  affect  or  change  the  result  of  the  election, 
unless  the  statute  expressly  declares  such  Ir- 
regularities  fatal.  This  doctrine  may  be  de- 
duced from  the  expressloDs  of  this  court  In 
Hodge  V.  Linn.  100  111.  397;  Blanklnsblp  v.  Is- 
rael, 132  III.  514,  24  N.  B.  615;  Behrensmeyer 
T.  Krelta,  133  IlL  681,  26  N.  B.  704;  Parker  v. 
Orr,  168  111.  600,  41  N.  B.  1002.  SO  L.  B.  A. 
227;  and  Schuler  r.  Hogan,  168  III.  360,  4S  N. 
B.  196.  And,  alsb,  see  10  Am.  &  Eng.  Bncy. 
of  Law  (2d  Bd.)  pp.  670.  722,  766,  and  also 
McCrary  on  Blectlons,  227,  231.  In  More- 
dock  Prednct  76  votes  wera  cast  for  the  ap- 
pellant and  73  votes  for  Oie  appellee,  and  were 
properly  so  counted  by  the  connty  court 

Objections  were  preferred  by  the  one  or 
the  other  of  the  jnrties  to  44  ballots.  The 
original  ballots  so  cast  and  objected  to  have 
been  oertffied  to  this  court  as  part  of  the  rec- 
ord herein.  They  are  numbered  consecutive- 
ly from  No.  1  to  No.  44,  inclusive.  The  ob- 
jections urged  by  the  appellant  to  ballote 
Nos.  4,  6,  6.  11,  and  37.  and  by  the  appellee 
to  ballote  Nos.  1,  2,  7,  ^  9,  and  10,  are  tbe 
same  in  character,  and  will  be  considered 
together. 

Ballot  No.  1  bears  the  name  "H.  Rlebllng'* 
written  with  a  pencil  In  the  space  or  margin 
of  tbe  ticket  below  the  column  of  Republican 
candidates,  and  In  the  same  space  on  ballot 
No.  2  appear  written  with  a  pencil  "H.  Rleb- 
llng" and  "Plutoskl,  Jr."  These  two  ballote 
.were  cast  In  Columbia  Prednct,  and  were 
maiked  for  appdiant  for  county  treasurer. 
The  record  shows  there  were  vacancies  In 
the  office  of  Justice  of  the  peace  and  in  two 
offices  of  constable  in  that  precinct,  and  that 
Henry  Rlebllng  and  Andrew  Plutoskl  guall- 
fled  as  constables  and  that  Lonls*  Welbl 
qualffied  as  Justice  of  the  peace  as  the  result 
of  the  election  in  that  precinct  The  county 
court  refused  to  count  these  ballote,  regard- 
ing the  words  written  thereon  as  distloguish- 
Ing  marks.  Appellant  insists  that  the  pen- 
ciled words  on  the  tickete  clearly  Indicated 
an  attempt  to  vote  for  Rlebllng  and  Plutoskl 
for  constables.  Below  each  group  of  candi- 
dates whose  names  were  printed  on  the 
printed  ballote  were  the  printed  words,  "For 
Justice  of  the  Peace,"  below  which  was  a 
printed  dotted  line  with  a  square  at  tbe  left 
of  the  line,  and  also  the  printed  words,  "For 
Constable,"  and  below  these  words  was  also 
a  printed  dotted  line  with  a  printed  square 
opposite  such  dotted  line.  Voters  desiring 
to  cast  votes  for  either  of  those  offices  could 
have  lawfully  vrritten  in  the  name  of  tbe 
candidate  or  candidate!  of  their  choice  on  the 
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dotted  line  or  lines  and  lAaced  a  cross  In  the 
square  at  the  left  and  In  front  of  sncb  line 
or  lines.  The  names  H.  RiebUng  and  Pin-, 
toski,  Jr.,  wwe  written  below  the  dotted  llne^ 
nnder  the  words  "For  Constable,"  though  on 
the  margin  of  tbe  ticket  Writing  tbe  name 
of  a  person,  though  that  person  be  a  candl- 
date»  on  the  sheet  of  paper  on  which  the 
Qffldal  ballot  Is  printed,  but  on  some  other 
part  at  the  paper  than  that  whereon  tbe 
name  of  a  candidate  should  appear,  It  can- 
not be  denied  distinguishes  that  ticket  from 
other  official  baUots  which  hare  been  pre- 
pared b7  the  TOters  In  accordance  with  the 
requirements  of  the  statute.  In  Fierce  t. 
People,  197  lU.  482,  M  N.  B.  872;  we  said 
(page  436^  187  lU.,  page  874^  64  N.  D.):  "The 
dlatingul^ng  mark  prohibited  by  tba  Btatute 
Is  such  a  mark  as  wUl  separate  and  distin- 
guish the  particular  ballot  from  the  other 
ballots  cast  at  the  election.  It  Is  some  S(nt 
of  mark  imt  upon  the  ballot  to  Indicate  who 
cast  it,  and  to  furnish  the  means  of  evading 
the  law  as  to  secrecy."  Therefore  not  every 
mark  made  by  a  voter  on  his  ballot  whldb 
may  aerate  and  dlstlngnlab  Uw  particular 
ballot  from  other  ballots  caAt  at  ttie  electi<m 
will,  necessarily  result  In  the  dedaratton  that 
the  ballot  is  invalid.  If  It  appears  from  the 
face  of  the  ballot  that  such  marks  or  writings 
were  placed  thereon  as  Uk  result  of  an  hon- 
est effort  on  the  part  of  the  voter  to  Indicate 
his  choice  of  candidates  among  those  to  be 
.voted  for  at  tbe  electlout  and  that  the  voter 
did  not  thereby  Intend  or  attempt  to  Indicate 
who  voted  the  ballot,  the  ballot  should  not 
be  rejected  as  to  candidates  for  whom  there 
la  thereon  a  choice  expressed  In  compliuice 
with  tbe  requirements  of  the  stetuta.  The 
name  of  Blehllng  on  ballot  Na  1  and  the 
names  of  Blebllng  and  Plutoskl,  Jr.,  on  bal- 
lot No.  2  were,  beyond  any  doubt  written 
there  the  Toten  In  an  honest  effort  to  in- 
dicate the  choice  of  the  voters  for  the  <^ce 
of  constable.  That  they,  or  the  Initials  "H. 
A."  mi  ballot  No.  87,  berelnaftrar  considered, 
were  Intoided  to  serve  distinguishing 
marks  for  the  purpose  of  Indicating  wlw  cast 
the  banota  Is  a  conjecture  too  remote  and 
too  highly  improbable  to  be  entertained  and 
be  allowed  to  operate  to  deprive  electors  of 
the  right  to  vote.  These  two  votes  should 
have  beea  counted  for  the  an>ellant 

Ballot  Na  87  bears  a  cross  in  the  drde  at 
the  head  of  tbe  Democvatle  column.  At  the 
foot  of  tiie  column  there  was  printed  a 
square  and  a  dotted  line  following  It,  and  the 
words  "For  Constable"  above  the  dotted 
line.  On  the  dotted  line  were  writtoi  in  poi- 
dl  the  capital  letters  "H.  A."  This  ticket 
was  also  rejected  by  the  oonrt  from  the 
count  on  the  ground  these  Initials  were  to  be 
regarded  as  distinguishing  marks.  The 
square  and  the  dotted  line  and  tiie  words 
"For  Constable"  above  it  Invited  the  Yotet 
to  write  In  the  name  of  some  one  as  his 
choice  for  the  office  of  consteble.  The  man- 
ner in  which  tbe  letters  are  placed  on  the 


ballot  by  the  voter  Indicates  to  us  that  ha 
wrote  tb&  letters  as  the  initials  of  some  one 
for  whom  he  wledied  to  vote^  and  by  an  oyex- 
Bi^ht  did  not  complete  the  name,  or  that  he 
changed  Us  mind,  and  concluded  not  to  vote 
for  any  one  for  that  posltton.  There  was  no 
constable  to  be  elected  In  thrt  prednct,  and 
tUs  may  have  occurred  to  the  voter,  and  he 
may  for  that  reason  have,  tailed  to  onnplete 
the  name.  This  ballot  sbonld  have  been 
counted  for  tbe  appellee. 

Aillote  Nob.  4,  B,  6,  and  11  were  cast  in 
Columbia  Prednct,  wher^  as  steted  before, 
there  wrae  candidates  to  be  elected  for  Jus- 
tice of  Uie  peace  and  constable.  On  each  of 
these  tickete  the  voter  wrote  the  name  of 
some  one  of  the  candidates  for  consteble. 
On  ballots  4  and  5  the  names  were  written 
on  the  appropriate  printed  dotted  Une.  On 
ballote  6  and  11  tbe  first  name  of  the  can* 
dldate  is  on  the  pn^er  printed  dotted  line, 
but  the  surname  ortends,  in  both  instances, 
beyond  that  Une.  The  ballote  were  counted 
for  the  appdlee.  Ballote  numbered  7,  8,  8, 
and  10  wve  also  cast  in  the  Columbia  Pre- 
dnct, and  were  counted  tor  the  app^ant 
a%e  names  of  candidates  for  consteble  ap- 
pesr  also  written  in  pCTcll  on  each  of  these 
tickets,  but  practically  upon  the  appropriate 
lines.  To  hold  the  names  written  on  these 
tiCfcete  Shall  be  regarded  as  distinguishing 
marks  would  be  wholly  unjustifiable,  and 
would  raise  a  rule  so  technical  as  to  pne- 
tleally  defeat  the  right  of  the  voter  to  write 
on  his  ticket  the  name  of  the  candidate  of 
his  choice,  though  blank  or  dotted  lines  are 
on  the  ticket  tor  the  name  of  sudi  candidate. 

Ballot  No.  8  shows  some  very  peculiar 
markings  in  tiie  drde,  but  was  counted  for 
the  sppellant,  and  that  action  of  the  court 
Is  not  uslgned  as  for  croas-wror. 

In  the  square  oppodte  tiie  name  of  the 
appellant  ou  ballot  No.  12  there  is  a  distinct 
cross.  Near  tbe  square  opposite  tbe  name 
of  anotbor  candidate  tor  anotiier  office  in 
which  ttoe  is  a  cross  appears  a  nuirk  made 
with  tbe  pencil  without  tbe  square.  It  may 
have  been  made  from  a  slipping  of  the  pen- 
d|  or  through  Inadvotence.  It  was  prop- 
erly held  not  a  distinguishing  mark  fatal  to 
the  ballot  The  ballot  was -correctly  held 
a  good  vote  for  tbe  appellant 

On  ballote  numbered  18  and  IS  eadi  voter 
made  a  cross  In  the  drcle  at  the  head  of 
the  column  of  BepubUcan  candidates,  the  ap- 
pellant bdng  a  candidate  of  that  party,  and 
between  the  square  and  the  name  of  fbe  ap- 
pellee. In  tbe  column  of  Democratte  candl- 
datde,  the  voters  had  made  a  cross  on  each 
of  said  ballote.  The  county  comt  refused 
to  connt  these  ballote  fw  eltiier  of  the  can- 
didates. It  is  m^ed  with  much  force  the  te- 
tention  of  these  voters  cannot  be  a  matter 
of  doubt;  that  each  Intended  to  cast  a  bal- 
lot for  each  candidate  In  the  column  of  Re- 
publican candidates  except  the  appellant 
and  that  each  Intended  to  cast  a  ballot  for 
the'  appellee  for  county  treasurer.  Sudi 
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would  bare  been  tbe  effect  given  to  tbe  tick- 
ets  had  the  crosses  been  placed  In,  or  sob- 
stantlall?  In,  the  square  <9po8ite  tbe  name 
of  the  appellee.  But  tbe  crosses  are  entire- 
ly without  and  beyond  tbe  square,  and,  con- 
ce^ng  that  tbe  Intention  of  tbe  voters  to 
vote  for  tbe  appellee  Is  very  strongly  indi- 
cated, still  tbe  voter  did  not  in  a  legal  man- 
ner indicate  his  intention  In  marldng  bis  bal- 
lot—that is,  did  not  make  a  cross  in,  or  sub- 
stantially til,  the  square  in  front  of  tbe  ap- 
pellee's name,  but  put  tbe  cross  entirely 
without  and  beyond  tbe  square— «nd  for  that 
reason  tbe  ballot  cannot  be  connted  for  the 
appellee.  Parker  v.  Orr,  supra.  Placing  the 
cross  in  tbe  space  between  the  square  and 
the  name  of  the  appellee  indicates  plainly 
that  it  was  tbe  Intention  of  tbe  voter  not 
to  vote  for  tbe  appellant,  though  be  desired 
to  vote  for  all  other  candidates  of  tbe  Be- 
publican  Party.  We  think  tbe  court  properly 
refused  to  oonnt  tbeae  ballots  for  etttaer  can- 
didate. 

In  ballots  Nos.  14,  2&,  28,  and  88  crosses 
appear  In  tbe  circle  at  the  head  of  the  col- 
umn of  Dmocratic  candidates.  These  bal- 
lots were  cast  In  different  precincts.  In  two 
of  such  ballots  an  attempt  was  made  to 
make  a  cross  In  tbe  circle  at  tbe  bead  of  the 
column  of  Republican  candidates,  and  In  each 
of  the  other  two  a  cross  in  the  same  circle 
bad  been  practically  completed  by  the  voter, 
but  in  all  of  tbese  tickets  tbe  marks  in  the 
circle  at  the  bead  of  the  Bepubttcan  column 
had  been  erased  by  the  voters.  These  era- 
sures were  regarded  by  the  county  court  as 
tbe  result  of  an  effort  on  tbe  part  of  tbe 
voters  to  correct  mistakes  made  in  endeavor- 
ing to  laaA  their  ballots,  and  were  held  by 
tbe  county  court  not  to  constltutft  distinguish- 
ing marks,  and  that  holding  was  correct. 

In  ballot  No.  SI  tbe  voter  attempted  to 
Indicate  bis  choice  of  candidates  for  every 
office  by  placing  a  cross  in  tbe  square  op- 
posite the  name  of  each  of  such  candidates. 
An  erasure  in  tbe  square  opposite  appellee's 
name  Indicates  be  first  made  a  cross  in  that 
square  either  by  mistake,  or  tliat  he  after- 
ward changed  bis  Intention.  He  placed  a 
cross  in  tbe  square  opposite  tbe  name  of  ap- 
pellant, and, voted  tbe  ticket  thus  marked. 
Tbe  distinct  cross  in  tbe  square  opposite  tbe 
name  of  tbe  appellant  must  be  held  to  show 
tbe  Intention  of  the  voter.  The  county  court 
correctly  ruled  tbe  erasure  dld'not  constitute 
a  distlDguIstiing  mark,  and  counted  tbe  bal- 
lot for  tbe  appellant  This  ruling  manifestly 
gives  effect  to  the  voter's  intention. 

In  tbe  circle  at  tbe  bead  of  tbe  group  of 
Democratic  candidates  in  ballots  Nos.  16  and 
85  tbe  voter  in  each  ballot  first  made  a  cir- 
cle or  flourish  and  then  made  a  distinct  and 
clear  cross  In  the  circle,  and  in  ballot  No.  17  a 
cross  appears  below  and  in  the  greater  part 
outside  the  circle  at  tbe  bead  of  the  Repub- 
lican group  of  candidates,  and  also  a  cross 
in  the  circle.  Tbese  ballots  were  held  to  be 
▼alld.   Noa.  IS  and  85  were  counted  for  tbe 


appellee  and  No.  17  for  the  appellant  The 
circular  marks  or  flourislies  were  no  doubt 
tbe  result  of  the  habit  frequently  noticed  of 
making  movements  of  that  nature  before  be- 
ginning to  write.  The  cross  outside  the  cir- 
cle was  plainly  an  inadvertence,  which  tbe 
voter  discovered  and  corrected.  Tbe  court 
ruled  correctly  as  to  these  ballots. 

Ballot  Mo.  27  has  a  cross  iu  the  circle  at 
the  bead  of  the  Republican  column  and  also 
some  other  pencil  marks  in  the  circle.  Ap- 
pellee concedes  these  additional  marks  were 
apparently  caused  by  nervousness  in  the  vot- 
er, or  unakillfulnesB,  and  that  it  ought  not  to 
be  regarded  as  a  distinguishing  mark.  The 
count?  court  ptopsrly  counted  tbe  ballot  for 
the  appellant 

The  cross  In  tbe  circle  at  tbe  bead  of  the 
Democratic  column  in  ballot  No.  34  has  an 
additional  pencil  mark  from  one  arm  of  the 
cross  to  the  low^*  right-hand  circumfer- 
ence line  of  the  circle,  most  probably  caused 
by  an  involuntary  twltcbli^  of  tbe  muscles 
or  narves.  It  was  correctly  counted  for  tbe 
appellee,  and  tbe  appelant  so  concedes. 

Ballot  No.  16  has  an  unusually  heavy  pen- 
ciled cross  In  .the  Democratic  circle,  but  there 
la  notldiv  to  Indicate  it  was  so  made  for  any 
other  purpose  than  tlut  of  plainness  and  cer- 
tainty, and  appellant  so  concedes.  It  was 
properly  counted  tor  the  appellee. 

Ballot  No.  26  was  counted  for  appellant, 
and  appellee  concedes  the  irregularity  therein 
is  not  fatal. 

Ballot  No.  19  was  counted  for  ai^llant 
This  voter  Indicated  his  choice  by  putting 
crosses  in  tbe  squares.  A  number  of  the 
crosses  made  in  different  squares  were  blur- 
red, as  if  tbe  p^icli  bad  heen  moistened  and 
the  band  rubbed  over  the  marks.  Appellee* 
In  bis  brief,  concedes  it  Is  a  good  ballot. 

Ballots  Nos.  20  and  21  have  no  marks  up- 
on either  of  them  except  in  the  circle  at  tbe 
bead  of  the  Democratic  coltunn.  These 
marks  are  indistinct  and  are  visible  as 
scratches  on  tbe  paper,  rather  than  as  pen- 
cil marks.  They  were  doubtless  made  with 
tbe  wood  of  a  pencil  that  needed  ahaipeniug 
to  expose  the  lead.  Both  were  cast  In  Ren- 
ault Precinct  and  no  doubt  the  same  pencil 
was  used  by  both  voters.  A  crosa  In  each  of 
the  circles,  though  faint  can  be  discerned. 
The  ballots  were  plainly  cast  wltb  tbe  In- 
tention to  vote  for  the  appellee^  and  woe 
properly  so  coupted. 

Ballot  No.  22  has  a  blue-penciled  cross  in 
the  circle  at  tbe  top  of  tbe  Democratic  coi-< 
num.  The  voter  did  not  use  tbe  pencil  placed 
In  tbe  booth  by  the  election  officers,  which 
made  a  bluish-purple  mark.  This  ballot  was 
cast  at  tbe  polls  in  Renault  Precinct  It  was 
in  this  precinct  that  ballots  Nos.  20  and  21 
were  cast  in  both  of  which  tbe  cross  was 
found  to  be  indistinct  and  but  faintly  dis- 
cernible, as  though  made  with  a  brcricen  or 
dull  pMidl.  The  voter  who  cast  ballot  No. 
22  at  tbe  same  polls  probably  decided  to  use 
a  pmcil  of  taia  own.   The  us^  vrltbont  im- 
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proper  motive,  of  another  pen<dl  than  that 
supplied  by  the  election  officers,  wUI  iu)t  de- 
stroy a  ballot 

Ballots  Nos.  24.  26,  30,  32,  33,  39,  43,  and 
44  contained  In  each  column  two  dotted 
lines,  above  one  of  which  were  printed  the 
words  "For  Justice  of  the  Peace,"  and  above 
the  other  the  words  "For  Constable,"  and 
also  a  square  opposite  each  of  said  lines. 
These  ballots  were  voted  in  precincts  where 
neither  a  justice  of  the  peace  nor  a  consta- 
ble was  to  be  elected.  On  each  of  them  a 
name  or  names  of  persona  were  written  on 
the  dotted  lines.  Ballots  Nos.  24,  26.  30,  and 
43  were  counted  for  the  appellant,  and  bal- 
lots 32,  33,  44.  and  89  for  the  appellee.  The 
names  so  written.  It  is  thought,  should  be  re- 
garded as  distinguishing  marks.  Tbe  dot- 
ted lines,  with  tbe  printed  words  above  them, 
on  the  ballots,  would  be  understood  by  many 
voters  at  least  to  Indicate  those  offices  were 
to  be  filled  at  the  election,  and  regarded  as 
an  Invitation  to  write  In  the  name  of  the  per- 
son of  their  choice.  We  are  inclined  to 
think  these  names  were  put  upon  tbe  ballots 
for  that  reason,  and  not  as  distinguishing 
marks,  and  agree  with  tbe  trial  court  that 
they  sbould  not  be  raided  as  dlstlngolBlilng 
marks. 

Ballot  No.  29  was  counted  for  the  appellee. 
The  Intention  to  vote  for  the  appellee  is  un- 
questioned, and  in  appellant's  summsry  in 
his  brief  it  is  conceded  this  ballot  should  be 
counted  for  appellee.  Tbe  Irregularity  In 
the  ballot  indicates  only  uncertainty  or 
change  of  purpose  In  the  mind  of  tbe  voter. 

Ballot  No.  86,  though  objected  to  below 
by  tbe  appellee,  is  conceded  In  the  brief  to 
be  a  good  ballot  for  the  appellant  We  so 
regard  it  The  ticket  shows  accidental  blot- 
ting, and  nothing  more. 

Ballots  Nos.  40  and  41  were  cast  for  tbe 
appellee  in  New  Design  Precinct,  on  neither 
of  which  were  Indorsed  the  Initials  of  either 
of  the  election  Judges.  Tbe  court  permit- 
ted tbe  introduction  of  testimony  for  the  pur^ 
pose  of  proving  that  the  ballots  were  genu- 
ine official  ballots,  and  that  the  initla.ls  of 
one  of  the  Judges  were  omitted  by  mistake 
of  the  election  officers.  Without  committing 
the  court  to  the  view  that  It  Is  or  Is  not  com- 
petent to  produce  evidence  for  such  purpose, 
we  dispose  of  tbe  question,  so  far  as  this  case 
is  concerned,  by  the  observation  that  It  is 
the  opinion  of  a  majority  of  tbe  court  tbe 
evidence  shows  no  more  than  that  it  is  pos- 
sible that  the  Initials  were  not  Indorsed  on 
these  tickets  by  the  mistake  or  oversight  of 
the  Judges.  Accordingly,  it  is  held  these  bal- 
lots should  not  have  been  counted  for  appel- 
lee. 

Ballot  No.  42,  cast  In  Columbia  Prednct 
was  counted  for  the  appellant  On  the  back 
thereof  appear  tbe  figures  "125."  The  court 
permitted  proof  to  be  produced  to  explain 
the  presence  of  these  figures  on  tbe  ballot 
Mr.  Welnel,  one  of  the  Judges  at  that  polling 
place,  testified  that  lie  wrote  the  figures  on 


the  bailbt;  that  he  counted  the  official  bal- 
lots out  of  the  envelopes  as  put  up  by  the 
county  clerk,  and  put  these  figures  on  this 
ticket  for  the  purpose  of  keeping  tally  of  the 
number  so  taken  out;  that  It  was  not  num- 
bered with  tbe  intention  that  any  particular 
voter  should  receive  it,  and  that  be  did  not 
know  to  whom  It  was  banded,  or  by  whom 
It  was  voted.  In  Perkins  v.  Bertrand,  192 
111.  68,  61  N.  E.  406,  86  Am.  St  Bep.  3Ui,  the 
Judges  of  the  election,  as  hereinbefore  re- 
ferred to,  placed  numl)ers  corresponding  with 
the  number  of  tbe  voter  on  the  back  of  tbe 
ballots  under  a  mistaken  view  that  the  la^ 
required  I>allots  to  be  so  numbered,  and  with- 
out the  knowledge  of  the  voter,  and  we  held 
the  ballots  were  not  invalidated,  but  should 
be  counted.  Tbe  object  of  our  ballot  law  Is 
to  secure  the  sanctity  of  tbe  right  of  suffrage, 
and  secure  the  free,  honest  and  secret  exer- 
cise thereof.  Tbe  law  was  not  intended  to 
destroy  the  right  of  qualified  electors,  and 
should  not  be  given  that  effect  when  the 
voter  has  not  been  guilty  of  any  omission  or 
wrongful  act  and  the  failure  to  observe  a 
statutory  requirement  by  an  election  official 
appears  to  have  been  an  hcmest  mistake, 
which  In  no  way  affects  tbe  secrecy  of  tbe 
ballot  This  ticket  was  properly  counted  for 
the  appellant. 

In  accordance  with  our  Investigation  and 
conclusions  tbe  count  of  the  votes  cast  at 
the  last  Section  for  each  of  said  candidatei 
may  be  stated  as  follows: 


BAxroth,  appellant. 
Totes  cut  for  him  In 

Hor«dock  preolnM 
BAllotH  Nob.  I,  S,8,7, 

8,  0,10,  IS,  17,  IS. ». 

»,  90,  ST,  80,  n,  86, 

ttMidiS  


Deduct  tlM  ballots 
cast  by  Qeor^A 
Uehn.  Thotnfti 
Havey,  August 
Blmpson.  PBt«r 
Detan  and  Benry 

DehD  

Total  Iflgal  votes. 


1450 

n 


10 


1B64 


Scfaeln,  i^ipellae.... 

Votes  cast  for  talm  In 
Horedock  preclnet 

BalloU  Nos.  4,  5.  «. 
11, 14,  15.  16,  SO.  SI, 
S£,  23,  SS,  SO.  32.  8S, 
84.  86,87.88. 80  and 

44***a ■■■*«! 


Deduct  tbe  ballots 
cast  by  Ben  Busch 
uidOwen  J.  Fabey 


Totallflgal  votes. 


n 


UBt 


1661 


It  thus  appears  tbe  appellee  received  a  ma- 
jority of  two  of  the  legal  votes  cast  at  the 
election  In  question  for  the  office  of  treasurer 
of  the  county  of  Monroe. 

The  judgment  of  the  county  court  Is  thoe- 
fore  affirmed.  Judgment  affirmed. 


(162  Ind.  £3) 
HAMMOND  V.  CEOXTON  et  bL» 
(Sapreme  Court  of  Indiana.    Dec  18,  1903.) 

WILLS  —  CONSTRUCTION  —  LIFE  E8TATB  WITH 
POWER  TO  SELL  AND  CONVEY— REMAINDBB 
IN  FEB  TO  SURVIVING  DBVISEa 
1.  A  will  provided  that  testator's  wife  shoald 
have  "full  power  to  bargain,  sell  and  conTey 
any  or  all  of  my-  property,  real  or  personal,  by 
deed  or  otherwise,  as  she  may  see  fit,  in  as  full 
and  ample  manner  as  I  could  do  were  I  living; 
and  after  her  death,  and  not  until  then,  the 
heir,  if  living,  is  to  have  all  that  part  of  the 
•Rehearing  denied,  70  N.  E.  368. 
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property  real  and .  persoDal,  that  ma7.be  left 
after  my  wife's  death.  •  •  *  But  if  my 
wife  Burvive  the  heir  (hy  that  I  mean  H.),  she 
is  to  dispose  of  the  whole  estate  real  and  per-- 
■onal  as  she  sees  fit"  to  derise  to  the 

widow  an  estate  for  her  own  life,  with  power 
to  sel]  and  convey  the  revefsion,  and  to  H.  an 
estate  in  remainder  in  fee  in  case  he  survived 
the  widow,  of  which  he  conld  not  be  divested 
by  devise  of  the  widow. 

Appeal  from  Circuit  Court,  Steuben  Coun- 
ty; P.  V.  Hoffman,  Special  Judge. 

Action  by  Edith  May  Hammond  against 
WUIlam  O.  Croxton  and  others.  From  a 
Judgment  for  Croxton,  plaintiff  appeals. 
Transferred  from  Appellate  Court  under 
clause  2.  8  10,  of  tbe  act  of  March  12,  1801 
(Burns*  Bev.  St  1901,  1 1387J).  Affirmed. 

See  61  N.  B.  S96. 

S.  A.  Wood,  B.  b.  Salsbury,  and  B.  A. 
Harper,  f <«>  appellant  F.  U.  Powers,  Brown 
tt  Oaiitai,  and  McBiide  &  Denny,  for  appel- 
leea 

DOWLING,  J.  Edward  T.  Hammond  was 
the  owner  of  certain  lands  in  Steuben  coun- 
ty, in  this  state.  He  died  February  26,  1875, 
testate,  leaving  bis  widow,  Frances  Ham- 
mond, and  an  adopted  son,  Arthur  Ham- 
mond, as  Ms  sole  heirs  at  law.  By  bis  will, 
wbich  was  duly  admitted  to  probate,  he  dla* 
posed  of  bis  estate  as  follows: 

"First  I  direct  that  my  body  be  decently 
interred,  and  tbe  funeral  expenses,  together 
with  all  my  other  outstanding  debts,  be  first 
paid;  and  as  to  such  worldly  estate  as  it  has 
pleased  God  to  entrust  me  with,  I  direct  as 
follows,  to  wit: 

"I  direct  that  my  beloved  wife  be  made 
my  executor  and  administrator,  and  that  she 
have  full  power  to  bargain,  sell  and  convey 
any  or  all  of  my  property,  real  or  personal, 
by  deed  or  otherwise,  as  she  may  see  fit  in 
as  full  and  ample  manner  as  I  could  do  were 
I  tlTing;  and  after  her  death,  and  not  until 
then,  the  heir,  if  living,  is  to  have  all  that 
part  of  the  property  real  and  [>erEonaI,  that 
may  be  left  after  my  wife's  death,  and  her 
funeral  expenses  be  paid.  Her  funeral  and 
mine  both  to  be  conducted  in  a  manner  cor< 
responding  with  our  manner  of  life  and  es- 
tate. But  If  my  wife  survive  the  heir  (by 
that  I  mean  Arthur  K.  Hammond),  she  la  to 
dispose  of  the  whole  estate  real  and  personal 
as  she  sees  proiier." 

At  tbe  death  of  Edward  T.- Hammond,  his 
widow.  Frances,  took  possession  of  all  the 
property,  real  and  personal,  left  by  her  hus- 
band, paid  his  funeral  expenses  and  debts, 
appropriated  the  personal  property  to  her 
own  use,  and  occupied  and  enjoyed  the  real 
estate  as  long  as  she  lived.  None  of  the  land 
was  sold  or  conveyed  by  her.  She  did  not 
quail^  as  executrix,  and  the  estate  of  her 
husband  was  settled  out  of  court  August 
27,  1886,  the  said  Frances  Hammond,  widow 
of  Edward  T.,  died  testate;  and  by  her  will 
she  devised' all  of. her  estate  to  Nancy  J. 
^mmond,  tbe  wife  of  the  said  Arthur  K. 


Hammond,  and  to  Clyde  H.,  Schuyler  C  and 
Edith  May  Hammond,  the  children  of  Arthur 
K.  and  Nancy  J.  Hammond.  On  the  death 
of  the  said  Frances  Hammond,  Arthur  K. 
Hammond  took  possession  of  the  lands  left 
by  Edward  T.  Hammond,  and  on  October  21, 
1865,  be  executed  ft  mortgage,  in  which  his 
wife  Joined,  to  the  appellee  Croxton,  to  se- 
cure  the  payment  of  a  debt  of  $2,600.  No- 
vember 12,  1885,  Arthur  K.  Hammond  and 
wife  executed  a  second  mortgage  on  the 
same  lands  to  his  son  Clyde  E.  Hammond,  to 
secure  tbe  payment  of  a  debt  of  $1,387.19. 
After  the  debt  to  the  appellee  Croxton  be- 
came due,  he  brought  suit  In  the  Steuben 
circuit  court  to  recover  the  same,  and  to  fore- 
close his  said  mortgage;  makli^  Arthur  K. 
Hammond  and  wife,  Clyde  E.  Hammond, 
and  certain  other  persons  claiming  liens,  de- 
fendants. Arthur  K.  Hammond  and  wife 
made  default  Clyde  E.  Hammond  filed  a 
cross-complaint  to  foreclose  bis  mortgage. 
Judgments  were  rendered  in  favor  of  Crox- 
ton and  Clyde  E,  Hammond  for  the  amounts 
due  to  them.  respectlTely,  for  the  foreclosure 
of  the  mortgages,  and  tbe  distribution  of  the 
proceeds  of  the  sale  of  the  mortgaged  prem- 
ises. Tbe  lands  were  sold  under  the  decree 
of  foreclosure,  and  tbe  appellee  Croxton  be- 
came tbe  purchaser.  No  redemption  having 
^taken  pUice,  at  the  expiration  of  one  year 
from  the  date  of  tbe  sale  tbe  sherlll  executed 
a  deed  for  said  lands  to  Croxton,  and  by  vir- 
tue of  this  deed  be  claims  to  be  the  owner  in 
fee  of  the  real  estate  so  sold.  After  this  sale 
to  the  appellee  Croxton,  the  appellant  Edith 
hi.  Hammond,  claiming  to  be  the  owner  in 
fee  of  the  undivided  one-fourth  of  the  said 
real  estate,  as  one  of  tbe  devisees  under  tbe 
will  of  the  said  Frances  Hammond,  brought 
this  snit  for  partition  and  to  quiet  her  title 
to  said  part  of  said  lands.  Nancy  J.  Ham- 
mond, Schuyler  C.  Hammond,  and  Clyde  E. 
Hammond,  who  were  the  wife  and  other 
children  of  the  said  Arthur  K.  Hammond, 
were  made  defendants,  and  were  alleged  to 
be  tbe  owners,  each,  of  an  undivided  one- 
fourth  of  said  lands  under  the  will  of  tbe  said 
Frances  Hammond.  William  G.  Croxton,  the 
appellee  herein,  was  also  made  a  party  be- 
cause he  asserted  title  to  said  real  estate. 
The  finding  and  judgment  of  the  circuit  court 
were  In  favor  of  Croxton,  and  tbe  case  comes 
here  upon  tbe  evidence  concerning  whlcb 
there  is  no  dispute. 

The  proper  decision  of  this  controversy  de- 
pends upon  the  construction  to  he  put  upon 
the  win  of  Edward  T.  Hammond,  deceased. 
It  Is  contended  by  the  appellant  Edith  May 
Hammond,  that  this  will  gave  to  the  widow, 
Frances  Hammond,  an  estate  in  fee  simple, 
and  that  Arthur  K.  Hammond  took  nothing 
by  Its  provisions.  On  behalf  of  the  appellee 
Croxton  It  Is  Insisted  that  Frances  Hammond 
took  an  estate  for  life,  only,  under  tbe  will  of 
her  husband,  and  that  Arthur  K.  Hammond 
held  the  remainder  In  fee.  It  la  to  be  ob- 
served that  the  will  of  Edward  T.  Hammond 
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makes  no  express  devise  to  bis  widow.  What- 
ever estate  Is  given  to  her,  she  takes  by  Im- 
plication only.  Neither  Is  the  property  de- 
vised to  the  widow  as  executrix.  The  words 
of  the  will,  "X  direct  that  my  beloved  wife  be 
made  my  executor  and  administrator,"  refer 
stmply  to  that  appointment,  and  may  be  read 
as,  an  Independent  danse  of  the  wUl,  wholly 
disconnected  from  the  sncoeedlng  sentences, 
wblcb  aotboilM  the  widow  to  bargain,  sell, 
and  convey  the  property  left  by  the  testator, 
and  which  provide  for  the  sDccesslon  to  the 
estate.  Wlidle  In  terms  -  expressly  dttvUdng 
notblng  to  the  widow,  tibe  will  does  give  h&t 
power  to  bargain,  sell,  and  convey  the  prop- 
erty, real  and  personal,  by  deed  or  otherwise. 
What  was  the  Intoitlon  of  the  testator?  Did 
he  design  to  give  his  widow  a  fee,  or  a  life  es- 
tate, with  power  to  dispose  of  flbe  reversion? 
If,  either  expressly  or  by  Inlpllcation,  the  will 
shows  a  pnrpose  to  give  the  property  to  the 
widow  in  fee  simple,  then  that  pnrpose  mast 
prevail,  althongh  the  formal  expression  of 
snch  intention  Is  Inapt  and  ambiguous.  The 
rale  In  such  cases  Is  v^  distinctly  stated  in 
Mnlvane  v.  Rnde.  146  Xnd.  476,  482,  483.  45 
N.  B.  6S9,  661,  In  these  words:  "When  real 
estate  is  gfren  absolutely  to  one  person,  with 
a  gift  over  to  anotiier  of  sudi  portion  as  may 
remain  undisposed  of  by  fbe  first  taker  at  his 
death,  the  gift  over  to  void,  as  repugnant  to, 
the  absolute  property  first  given;  and  it  Is 
also  established  law  that  wbwe  an  estate  Is 
given  to  a  peison  generally  or  Indefinitely, 
with  a  power  ot  dlspodthm,  It  carries  a  fee, 
and  any  limitation  over  Is  v(tfd  for  repi^- 
nancy.  [Citing  many  authorities.]  The  only 
«TceptioD  to  this  rnle  Is  where  the  testator 
gives  to  the  flirst  taker  an  estate  for  life,  only, 
by  certain  and  «pres8  terms,  and  annexes  to 
It  the  power  of  disposition.  In  that  particular 
and  Qiedal  case  the  devisee  for  life  will  not 
take  an  estate  in  tee,  notwithstendlng  the 
naked  gift  of  a  power  of  dlsposltton."  Citing 
authorities.  The  provlslona  of  the  will  in  Mo- 
Mlltan  V.  Deerlng,  1S9  Ind.  7(K  88  N.  B.  898, 
were  very  similar  to  those  of  the  wlU  In  this 
case,  but  there  the  controversy  was  upon  a 
deed  aecnted  by  the  widow  pursuant  to  the 
power.  The  court  held  that  the  widow  took 
an  Intorest  in  the  land,  without  saying  what 
interest,  and  that  the  will  authorised  her  to 
oonv^  the  land  In  fee.  It  to  a  genwal  role 
of  construction  that  an  Inh^tance  In  fee  pass- 
es where  Incidents  of  Jus  dlsponendl  are  an- 
nexed to  the  gift,  as  to  A.  *'to  give  and  sell," 
"to  be  at  bis  discretion."  "to  give  away  at  his 
death  to  whom  he  pleases,"  "to  do  what  he 
will  with  it,"  and  fiie  llk&  Schouler  on  WUIs, 
I  549;  2  Jannan  on  Wills,  274.  275;  Jennings 
V.  Convoy.  78  N.  T.  230;  Pnroell  t.  Wilson, 
4  Orat  16;  Lakeman  v.  Butler,  17  Pick. 
<MaBS.)  436,  28  Am.  Dec;  811.  It  Is  said  In 
4  Kent's  Com.  685,  536.  that  'it  does  not  re- 
quire the  word  'heirs'  to  cimvey  a  fee:  bnt 
other  words  draotlng  an  Intratlon  to  pass  the 
whole  interest  of  the  testator,  as  a  devise  of 
all  my  estate,  •  •  •  and  many  other  ex- 


inresslons  of  the  like  Impcnrt,  win  carry  an  es- 
tate of  Inheritance,  If  there  be  nothing  in  the 
other  parts  of  the  will  to  limit  or  control  the 
operation  of  the  words.  8o,  if  an  estate  be 
given  to  a  person  generally  or  Indefinitely, 
with  a  power  of  disposition,  It  carries  a  fee, 
unless  the  testator  gives  to  the  first  taker  an 
estate  for  life,  only,  and  annexes  to  It  a  pow- 
er of  disposition  of  the  reversion.  In  that 
case  the  erpresa  limitation  for  life  will  con- 
trol the  operation  of  the  power,  and  prevent  It 
from  enlarging  the  estate  to  a  fee."  By  the 
will  In  this  case  a  power  to  sell  and  convey 
was  given  to  the  widow.  Bnt  no  estate  was 
given  to  her  absolutely,  nor  generally  or  In- 
definitely, with  the  power  of  dl^osltlon.  The 
will  In  this  case,  therefore,  does  not  fall  wltli- 
in  the  rale  stated  in  Mulvane  v.  Bnde,  su- 
pra. There  Is  In  the  will  an  express  limita- 
tion for  life,  and  this.  In  our  c^lnion,  is  snfll- 
dent  to  control  the  operation  of  the  power 
and  prevent  it  from  enlarging  the  estate  to  a 
fee.  Fenstermaker  v.  Holman,  168  Ind.  Tl, 
62  N.  E.  689.  The  will  does  devise  an  estete 
In  fee.  In  remainder,  to  Arthur  K.  Hammond, 
the  adopted  son  of  the  testator.  It  declarea 
that  after  tbe  death  of  the  widow,  and  not  un- 
til then,  the  heir,  if  Uving.  Is  to  have  all  13ie 
part  of  the  property,  real  and  pemnal,  that 
may  be  left  after  the  death  of  the  widow.  A 
subsequent  clause  provides  for  a  second  con- 
tingeut  remainder  in  fee  to  tbe  widow,  in 
tbeas  words:  "Bnt  if  my  wife  snrvlTes  tbe 
heir  (by  that  I  mean  Arthur  K.  Hammoa^, 
she  to  to  dlacnse  of  the  whole  estate  as 
sees  fit."  These  two  provialonB,  and  eqpecial- 
ly  tbe  latter,  seem  IncoDBtetent  with  an  inten- 
tion of  tibe  testatw  to  give  to  hto  widow  an  es- 
tate in  fee  by  the  prevloua  clause  of  llie  wUL 
If  a  fee  was  given  to  the  widow,  it  could  not, 
as  WB  have  seen,  be  cut  down  by  oQiw  pro- 
vtolona  of  the  will.  But  to  arrive  at  the  ta> 
tention  of  Ihe  testatm,  all  the  provtolona  of 
the  will  must  be  read  togeUier.  and  harmon- 
teed,  if  possible,  so  as  to  give  effect  to  eadb, 
unless  some  positive  rnle  of  law  prevents  sndi 
construction.  TbiM  will  was  Inartificial  and 
extremely  Indefinite.  All  its  important  pro- 
visions  are  contained  in  a  ^gle  Item.  The 
several  connected  .  and  Interrelated  ctonses 
must  be  read  together,  and  the  intention  of 
Uie  testator  extracted  from  the  wlu^  of  them, 
If  possible.  The  Umitetlon  of  an  estate  given 
to  a  tenant  toe  life  need  not  necessarily  be 
pbiced  in  .the  first  clause,  which  makes  him  a 
ben^claiy  under  the  wlIL  As  we  have  be- 
fore stated,  there  to  in  this  will  no  direct  or 
ecpress  devise  of  any  estate  whatevra  to  Ihe 
widow,  either  for  Ufft  or  In  fee.  ^  detomlne 
the  Intention  tit  the  testator,  it  to  absolutely 
essential  that  the  whole  will  be  considered, 
and  that  from  Its  several  parts  the  court  musft 
determine  whether  the  widow  took  any,  and, 
if  BO,  what.  Interest  in  tbe  pn^wrty  left  by 
the  testator.  It  Is  said  In  Schouler  on  Wills, 
I  6KI.  that  "a  devise,  whether  absolutely  or 
for  life.  wUl  be  raised  by -implication  under  a 
will,  where  the  context  requires  it,  and  the 
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derlse  It  not  In  ezpren  terms.  Tbns  the  gift 
of  the  rest  and  residue  of  one's  estate  to  bis 
cUIdren  after  the  death  of  tbe  wife  creates  a 
Ufe  estate  In  the  wife  by  implication."  Macy 
T.  Sawyer.  66  How.  Prac.  381;  SIsson  t.  Sea- 
bnry,  1  Somn.  235,  Fed.  Oas.  No,  12,913;  HiU 
T.  Tbomas,  11  S.  O.  346;  1  Jarman  on  WUla, 
638. 

Applying  these  rules  to  the  will  before  ns, 
we  are  of  the  opinion  that  It  shonld  be  bo  con- 
strued as  to  dispose  of  the  estate  of  tbe  testa- 
tor as  follows:  First,  to  the  widow,  an  estate 
for  her  own  life,  with  power  to  sell  and  con- 
vey tbe  reversion;  second,  to  the  adopted  son, 
Arthur  K.  Hammond,  an  estate  in  remalndw. 
In  fee.  In  case  be  survived  the  widow;  third, 
to  the  widow,  an  estate  In  r«nalnder,'ln  fee. 
In  the  event  of  the  deaOi  of  the  adopted  son 
daring  her  life. 

Finding  no  error  in  the  record,  the  jndg* 
ment  Is  affirmed. 

The  death  of  the  appellee  William  G.  Oior- 
ton  afta  the  submission  of  this  cause  having 
been  suggested,  It  Is  ordered  that  judgment 
be  rendered  as  at  tbe  term  at  wtaidi  tbe  anb- 
mission  was  made. 


a<i  ind.  tm 

BABROWS  T.  STAm 
(SiiiR«me  Ooart  of  Indiana.    Dec.  18,  1908.) 

CRIMINAL  LAW  — APPEAL  — OVERRULINO  MO- 
TION FOR  NEW  TRIAL— PAILtTRH 
•  TO  SAVE  EXCEPTION. 

1.  Where,  on  a  criminal  appeal,  the  onlj  er- 
rar  assigned  is  overruling  a  motion  for  a  new 
trial,  and  no  exception  appears  Uf  have  been 
reserved  to  the  court's  action,  no  error  is  pre- 
sented for  review. 

Appeal  from  Criminal  Ooart,  Bdarlon  Coun- 
ty;  Fremont  Alford,  Judge. 

Baymond  Barrows  was  convicted  of  em- 
benlemen^  and  anieala.  Affirmed. 

Herod  &  Herod  and  H.  D.  Bierrlfleld,  for 
appellant,  a  W.  UUler,  Atty.  Gen.,  and  W. 
G.  Cteake,  C.  G.  Hadley,  and  L.  G.  BotbscMld, 
for  tbe  State. 

JORDAN.  J.  Appellant  was  charged  by 
Indictment,  tried  by  a  Jury,  and  convicted 
of  tbe  crime  of  mberalement,  and  over  bis 
motion  for  a  new  trial  was  sentenced  by  the 
conrt  to  pay  a  fine  of  $1,  and  to  be  Im- 
prisoned In  the  Indiana  State  Prison,  not  less 
tiian  2  nor  more  than  14  years,  dlsfranchlSBd, 
and  rendered  Incapable  of  holding  any  of- 
llce  of  trust  or  profit  for  a  period  of  one 
ye^r.  From  tUs  judgment  lie  appeals,  and 
tile  <mly  ertor  assigned  is  that  tbe  lower 
conrt  erred  In  oremiling  bis  motion  for  a 
new  trial. 

At  the  very  tbr^old  of  the  consideration 
of  tbe  case  we  are  met  with  the  contention 
of  the  Attorney  General  that  tbe  qnestlons 
which  appellant  seeks  to  present  nnder  the 
mllng  of  tbe  lower  conrt  upon  his  motion 
for  a  new  trial  cannot  be  considered,  for 
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the  reason  that  tbe  record  does  not  disclose 
that  be  reserved  any  ezceptioD  to  the  action 
of  the  court  in  denying  the  motion  for  a 
new  trial.  An  examination  of  the  record 
verifies  the  statement  of  the  Attorn^  Gen- 
eral. The  mle  la  well  affirmed  tbat  In  order 
to  be  available  on  appeal  to  this  court  It 
most  appear  by  the  recoM  that  an  excep- 
tion was  reserved  by  the  aggrieved  party  to 
tbe  mllugs  of  the  court  which  he  seeks  to 
have  reviewed  under  his  motion  for  a  new 
trial,  and  it  must  further  appear  that  be  re- 
served an  exception  to  tbe  overmllng  of  the 
motion  for.  a  new  trial.  Bwbank's  Manual, 
p.  81.  In  Henley  v.  McNonn,  76  Ind.  380. 
tbe  conrt  said:  "The  only  error  assigned  np- 
on  this  record  Is  tbe  overruling  of  the  mo- 
tion of  appiellants  for  a  new  trial.  Tbe  rec- 
ord does  not  show  that  the  appellants  ex- 
cepted to  the  ruling.  There  Is  therefore  no 
question  before  n&  Bnsklrk's  Prac  pp.  144, 
289,  and  cases  cited."  In  Fletcher  v.  War^ 
Ing,  137  Ind.  159,  36  N.  B.  896,  this  conr^ 
again  affirmed  the  rule  that  In  an  appeal 
In  which  the  only  error  assigned  la  the  over- 
rallng  of  t£e  motion  for  a  new  trial,  afad  it 
Is  not  shown  by  the  record  tbat  an  excep- 
tlon  was  taken  to  such  mllng,  no  questlDn 
is  before  the  conrt  for  decision.  See,  also, 
Copenhavw  The  State  (Ind.  Sup.)  67  N. 
E.  453. 

There  being  no  error  presented  fOr  review, 
for  the  reasons  stated  the  judgment  Is  there- 
fore affirmed. 

061  Ind.  &12) 

OHIOAGO.  L  ft  L.  BY.  GO.  T.  LEACH- 
MAN. 

(Snprone  Gonrt  of  Indiana.   Dee.  15,  1908.) 

BIOHWA73— DUTIES  OP  TRAVELER— DANGER- 
OUS PLACE— OBSERVANCE  OP  CARB-RAIL- 
ROADS— HIGHWAY  CROSSINOS  —  NEGLiaBNCB 
—CONTRIBUTORY  NEGLIGENCE— TRIAL— OBN- 
BRAL  VERDICT— SPECIAL  PINDIN08— APPBULL 
—DISTURBANCE  OP  VERDICT. 

1.  While  it  Is  tbe  Antj  of  a  traveler  on  a 
highway  to  avoid  all  threatening  situati'ona  by 
going  another  way  when  he  may  reasonably 
do  so,  he  is  nevertheless  entitled  to  travel  the 
highway,  and,  where  he  has  no  alternative,  is 
not  boond  to  forego  an  effort  to  pass,  provided 
the  highway  is  not  so  defective  as  to  make  It 
obvions  to  a  person  of  ordinary  understandlDg 
that  the  danger  cannot  be  encountered  without 
injury. 

2.  A  traveler  on  a  highway  must  observe  dne 
care  acc<Hrding  to  the  degree  of  peril  confront- 
ing him.  and,  if  the  place  is  not  impassable,  or 
known  to  be  so  defective  as  to  reader  injury 

Erobable,  be  will  be  justified  In  proceediDg  If  - 
e  observes  tbat  degree  of  care  which  a  person 
of  ordinary  pmdence  in  like  place  wonia  deem 
sufficient  to  guard  against  the  threatening  dan- 
ger. 

3.  ance,  by  virtue  of  Burns'  Bev,  St.  1901,  $ 
5153,  a  railway  is  imperatively  enjoined  on  In- 
tersecting an  established  highway  to  restwe 
the  highway  to  its  former  state,  or  in  a  suffl- 
cient  manner  not  to  necessarily  impair  its  use- 
fulness, a  railway,  and  not  a  traveler  on  the 
highway,  assumes  the  rislc  to  travel  resulting 
from  the  former's  failure  to  observe  such  stat- 
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utorr  dntj,  nad  the  traveler  ia  answerable  onlr 
for  nis  coDdoct  in  dealing  with  the  defective 
conditions  as  he  finds  them. 

4.  A  general  verdict  will  prevail  against  spe- 
cial  findings  of  fact  in  answer  to  interroga- 
tories, unless  it  clearlf  appears  that  the  gen- 
eral verdict  is  so  fncompatible  and  contradic- 
tor? on  some  material  point  that  both  cannot 
possibly  be  true. 

6.  One  driving  across  a  railway,  the  ap- 
proaches to  which  were  defectively  constmcted, 
was  not  negligent  as  a  matter  of  law  in  at- 
tempting to  cross,  thotigh  he  knew  it  to  be  on- 
safe  for  one  to  ride  in  the  wagon  loaded  as 
his  was,  and  knew  that  the  only  way  in  which 
he  could  safely  go  over  the  crossing  was  to 
leave  the  wagon  and  walk  on  the  ground,  where 
he  had  encountered  such  crossing  frequently 
before,  and  by  the  observance  of  certain  pre- 
cautions had  always  safely  avoided  danger  by 
riding  and  driving  in  bis  wagon,  and,  on  the 
occasion  in  question,  lightened  his  load  by 
causing  his  family  to  get  out,  set  the  brakes, 
and  locked  the  wheels  of  his  wagon,  and  stood 
up  the  better  to  manage  and  guide  bis  team 
down  the  embankment. 

6.  Where  the  jurr  has  found  in  a  general 
verdict,  from  all  the  evidence,  that  plaintiff 
acted  as  an  ordinarily  prudent  person  would 
have  acted  under  the  circumstances,  an  appel- 
late court  cannot  distort  the  verdict  where  the 
evidence  does  not  disclose  as  a  matter  of  law 
that  plaintUTi  conduct  amotuted  to'  negligence. 

Appeal  from  Circuit  Oourt,  Monlsomery 
County;  Jere  West,  Judge. 

Action  b7  Jerome  B.  Leachman  affalnst 
the  Chicago,  iDdlanapoUs  &  LonlsTllle  Ball- 
way  Company.  From  a  jndlgment  for  plain- 
tiff, defendant  appeals.  Affirmed. 

EI.  O.  Field  and  H.  B.  Kurrle,  for  appel- 
lant   M.  U.  Bachelder,  for  appellee. 

HADLBT,  J.  Appellee  recovered  against 
appellant  a  Judgment  for  personal  injorlea 
alleged  to  have  been  caused  by  the  negli- 
gence of  appellant  In  the  construction  and 
maintenance  of  certain  approaches  to  a  high- 
way crosaing  of  Its  railroad.  Divers  answers 
to  Interrogatories  were  returned  with  the 
general  verdict,  and  the  correctness  of  the 
court's  ruling  that  said  answers  did  not  en- 
title appellant  to  Judgment  notwithstanding 
the  general  verdict  is  the  only  question  pre- 
sented. The  complaint  avers  that  appellant, 
in  constructing  its  railroad,  intersected  an 
established  highway  In  Montgomery  county 
known  as  the  "Haw  Creek  Road"  with  a 
fill  20  feet  higher  than  the  surface  of  the 
highway;  that  prior  to  said  intersection  the 
Haw  Creek  Boad  was  at  that  place  level 
and  smooth,  making  travel  thereover  easy 
and  safe  to  life  and  property;  that  under 
pretense  of  restoring  said  highway  to  the 
condition  it  found  It,  the  defendant  construct- 
ed the  approaches  of  said  highway  to  the 
top  of  its  railroad  embankment,  and  con- 
structed, and  has  ever  since  maintained,  the 
said  highway  approaches  in  a  negligent  man- 
ner, in  this:  that  said  approaches  are  so 
steep,  rough,  narrow,  and  unguarded  as  to 
make  it  unsafe  and  dangerous  to  travel  over 
the  same  with  animals  and  vehicles;  that 
the  plaintiff,  with  his  family,  was  traveling 
alon^  said  highway  with  bis  team  bitched 


to  a  wagon,  and  was  compelled  to  pass  over 
said  railroad  on  said  unsafe  approaches,  be- 
cause there  was  no  other  place  or  way  pro- 
vided, or  whereby  he  could  pass  over  the  de- 
fendant's said  railroad;  that  In  attempting 
to  pass  over  the  same,  and  while  in  the  ex- 
ercise of  great  care,  his  wagon  and  team, 
by  reason  of  said  negligent  construction  and 
maintenance,  fell  down  the  west  approach, 
whereby  the  plaintiff  was  precipitated  from 
his  wagon  to  the  ground,  and  thereby  in- 
jured. 

The  facts  found  in  answer  to  interroga- 
tories are,  in  substance,  as  follows:  The 
plaintiff  was  Injured  whlie  driving  west  on 
the  Haw  Creek  Boad  at  a  point  where  the 
defendant's  railroad  Intersects  said  highway 
with  a  grade  above  that  of  the  highway. 
At  the  point  of  Intersection  the  highway 
runs  east  and  west,  and  the  railroad  north 
and  south.  The  defendant's  track  was  high- 
er than  the  traveled  highway,  and  to  enable 
travelers  to  get  over  the  railroad  the  defend- 
ant had  constructed  approaches,  but  these 
approaches  were  not,  any  part  of  them,  suit- 
able for  travel,  and  were  unsafe  for  an  ordi- 
nary farm  wagon  drawn  by  two  horses  to 
be  driven  over  them.  When  injured  the 
plaintiff  was  driving  two  animals  hitched  to 
a  farm  wagon  loaded  with  farm  implements, 
and  with  a  com  planter  tied  and  trailing 
behind.  The  team  plaintiff  was  driving  was 
gentle,  and  easily  managed,  and  bad  often 
been  safely  driven  by  the  plaintiff  over  thab 
crossing.  The  condition  of  the  crossing  was 
such  as  to  cause  the  plaintiff's  wagon,  when 
It  left  the  center  of  the  railroad  track  and 
started  down  the  west  side,  to  run  against 
the  team  and  force  it  over  the  embankment 
The  com  planter  tied  on  behind  and  the 
implements  in  the  wagon  In  part  caused  the 
wagon  to  run  down  against  the  team  when 
It  stfirted  down  the  west  aide.  The  plaintiff 
stopped  his  wagon  at  the  foot  of  the  east  ap- 
proach, and  caused  his  wife  and  children, 
who  were  riding  with  him,  to  leave  the  wag- 
on. The  plaintiff  was  familiar  with  the 
crossing  and  Its  condition,  and  knew  It  was 
nnsafe  for  one  to  ride  In  a  wagon,  loaded 
as  his  was,  over  the  crossing,  and  down  the 
west  approach,  but  did  not  believe  his  wag- 
on, loaded  as  it  was,  would  force  his  team 
over  the  embankment  or  cause  any  other 
injury,  '  The  plaintiff  knew  that  the  only 
safe  way  to  go  over  the  crossing  was  to 
leave  the  wagon  and  walk  on  the  ground. 
While  descending  the  grade  be  stood  up, 
and  had  the  breaks  set,  and  the  wheels*  of 
his  wagon  locked. 

It  Is  the  law  that  one  is  not  always  bound 
to  abandon  travel  on  a  highway  because  he 
knows  it  to  be  defective  and  dangerous.  See 
cases  collected  in  Gosport  v.  Evans,  112  Ind., 
at  page  138,  13  N.  E.  258,  2  Am.  St  Bep. 
104;  Board  v.  Mutchler,  137  Ind.  140,  148. 
36  N.  E.  534;  Board  y.  Brown,  89  Ind.  48. 
It  is  doubtless  the  duty  of  the  traveler  to 
avoid  all  threatening  situations  by  going  on- 
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other  way  when  he  may  reasonably  do  so, 
but  bP  Is  entitled  to  traTel  tbe  highway,  and 
when  he  has  no  altematlTe,  as  In  this  case, 
he  l8  not  bound  to  forego  an  effort  to  paas, 
provided  tbe  highway  is  not  so  defective  as 
to  make  It  obvious  to  a  person  of  ordinary 
nnderptnndlng  that  it  cannot  be  encountered 
without  injury.  City  of  Ft  Wayne  v. 
Breeae.  123  Ind.  S81,  23  N.  E.  1038.  A  trav- 
eler muKt,  however,  In  all  cases  observe  due, 
or  ordinary  cdre;  that  Is,  his  care  must  be 
great  or  slight,  In  the  particular  case,  ac- 
cording to  tbe  degree  of  peril  that  confronts 
him.  and  In  no  case  less  than  be  might,  nn- 
der  the  circumstances,  reasonably  and  hon- 
estly believe  sufficient  to  avoid  Injury.  And 
If  tbe  place  Is  not  Impassable,  or  known  to 
be  80  defective  as  to  make  injury  probable 
by  entering  into  It  at  all,  he  will  be  justified 
In  proceeding  If  he  observes  that  degree  of 
care  and  cantlon  which  a  person  of  ordinary 
prudence,  Id  like  place,  would  deem  suffi- 
cient to  successfully  guard  against  tbe  threat- 
ening danger.  City  of  Huntingburgb  v.  First, 
IB  Ind.  App.  552.  655,  43  N.  E.  17;  Oosport 
T.  Evans,  112  Ind.  133.  138.  18  N.  B.  256,  2 
Am.  St  Rep.  164.  In  the  last  case  cited  It  Is 
said  by  Mitchell,  3.,  that  "the  doctrine  to  be 
extracted  from  the  cases  Is  tba^  although 
.  a  sidewalk  or  highway  may  be  in  an  ap- 
parently defective  or  dangerous  condition, 
3ret  a  person  with  knowledge  of  the  defect 
or  Haoger  Is  not  on  that  account  obliged 
to  abandon  travel  upon  the  highway,  if.  by 
tbe  ezerdse  of  care  pnq^rtioDed  to  the 
known  danger,  he  may  reasonably  vxpeet  to 
shun  or  avoid  the  defect**  There  Is  no  ques- 
tion of  assumed  risk  In  this  ease^  however 
-well  appellee  knew  of  the  defective  condition 
of  the  crossing.  Appellant,  In  the  construc- 
tion of  ItB  railroad,  having  intersected  an 
establisbed  highway.  It  became  Its  Impera- 
tive atatntory  duty  '•to  restore  the  •  •  • 
highway  thus  intersected  to  its  former  state, 
or  in  a  sufficient  manner  not  to  unnecessarily 
iznimlr  its  nsefulneas,  and  in  such  manner  as 
to  afford  security  tor  life  and  property." 
Section  6158,  cL  5.  Bums'  Bev.  St  1901; 
Ballroad  to.  v.  State,  IBS  Ind.  189,  191,  63 
N.  Bl.  224.  and  cases  cited.  Whatever  dan- 
ger or  risk,  obvious  or  otherwise,  resulted 
ftrom  tbe  failure  of  appellant  to  perform  Its 
spedflc  ^tntoiy  dnty  to  keep  the  crossing 
safe  and  In  good  condition  for  travel,  was 
assumed  by  appellant,  who  wrongfully  cre- 
ated I^  and  not  by  appellee:  The  appellee 
la  answerable  only  for  his  conduct  in  deal- 
ing with  the  defective  conditions  as  he  found 
them.  As  relates  to  him,  the  question  Is: 
(1)  Was  it  negligence  to  undertake  at  all  to 
drive  bis  team  and  load  over  the  crossing 
in  its  known  condition,  and.  (2)  If  be  might 
reasonably  undertake  It.  In  his  effort  to  do 
mo  did  he  neglect  the  observance  of  any  care 
or  precaution  required  by  (wdlnary  prudence 
under  tbe  circumstances?  If  be  might  right- 
fully undertake  to  cross,  and  he  used  such 
care  as  an  ordinarily  careful  and  cautious 


person  would  observe  In  driving'  a  like  team 
and  load  over  tbe  crossing,  he  cannot  be  ad- 
judged guilty  of  fault  Davis  Goal  Co.  v. 
Polland,  168  Ind.  607,  62  N.  B.  492,  92  Am. 
St  Rep.  319;  Monteltb  v.  BnameUng  Co., 
159  Ind.  149,  64  N.  B.  610.  68  L.  R.  A.  944. 
What  do  the  answers  to  the  Interrogatories 
show?  It  has  been  so  often  decided  by  this 
court  as  to  make  it  appear  supererogation  to 
dte  the  cases  that  a  general  verdict  will 
prevail  against  special  findings  of  fact  In 
answer  to  interrogatories,  unless  it  clearly 
appears  tbat  the  general  verdict  after  being 
re-enforced  by  the  assumed  proof  of  all  fav- 
orable facts  provable  under  the  Issues,  and 
all  natural  Inferences  arising  from  snch 
facts.  In  its  relation  to  such  special  findings, 
is  so  incompatible  and  contradictory  on  some 
material  point  that  both  cannot  possibly  be 
true.  The  rule  Is  rooted  in  the  theory  that 
tbe  general  verdict  Is  tbe  jury's  deduction 
from  all  tbe  facts  proved  to  the  case,  and 
in  its  support  it  will  be  presumed  that  Isolat- 
ed adverse  facts  specially  found  were  over- 
come by  other  proved  facts,  if  such  other 
facts  might  have  been  propwly  proved  un- 
der tbe  Issues.  It  Is  shown  by  the  findings 
'that  appellee  was  familiar  with  the  'condi- 
tion of  tbe  crossing;  that  his  team  was  gen- 
tle, and  he  bad  often  safely  driven  it  over; 
and  we  must  assume.  In  support  of  the  ver- 
dict, because  not  shown  to  the  contrary,  that 
to  his  previous  successfnl  efforts  his  team 
bad  drawn  like  or  heavier  loads.  It  is  also 
found  tbat  be  believed  at  the  time  of  tbe 
accident  that  he  could  safely  drive  over, 
and,  If  he  had  safely  driven  tbe  same  team, 
with  an  equal  load,  over  the  crossing,  fre- 
quently before,  the  jury  had  the  right  to 
consldw  this  drcumstonce  In  adjudging  the 
quality  of  Us  conduct 

Stress  18  laid  upon  the  fnllowlng  questions 
and  answen:  "(26)  Did  the  plaintUC  know 
that  It  was  a  dangonus  crossingT  Ans.  Yes. 
(27)  Did  the  plaintiff  know  that  It  was  then 
unsafe  for  one  to  ride  to  the  wagtm,  loaded 
as  bis  was,  •  •  •  over  said  crmstog, 
and  down  the  wwt  embankment?  Ans.  Yes. 
(30)  Did  tbe  platotur  know  that  the  only 
way  to  which  he  could  safely  go  over  said 
crossing  at  the  time  was  to  leave  -the  wagcm, 
and  walk  on  the  ground?  Ans.  Yes."  The 
term  "saf^"  as  here  employed.  Is  used  In  a 
relative  sense.  One  almost  dally  encounters 
something  that  Is  not  entirely  safft  We  say 
that  riding  behind  a  nervous  horse  or  walk- 
tog  on  an  Icy  pavement  Is  daijgerous,  but 
ordinarily  neither  Is  accounted  negligence  per 
se,  nor  negligence  at  all,  if  one  exercises  care 
commensurate  with  the  danger.  Here  tbe 
appellee  knew  the  crosstog  was  to  some  de- 
gree (not  shown),  dangerous,  and  that  riding 
over  It  to  the  wagon  would  be  to  some  degree 
unsafe;  but  he  had  encountered  It  frequent- 
ly before,  and  by  the  observance  at  certato 
precautions  had  always  safely  avctfded  tbe 
danger  by  riding  and  driving  to  his  wagon. 
On  this  occasion  he  Ughtoied  bis  load  by 
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cauadng  bis  family  to  get  ont,  set  the  brak^ 
and  locked  the  wheels  of  his  wagon,  and 
stood  up  the  better  to  manage  and  guide  his 
team  down  the  embankment  We  cannot 
say,  from  what  is  disclosed,  as  a  matter  of 
law,  that  his  conduct  amounts  to  negligence; 
and  the  Jury  having  found  in  their  general 
verdict,  from  all  the  evidence,  that  he  acted 
at  an  ordinarily  prudent  person  would  have 
acted  under  the  dreumstances,  we  are  not 
permitted  to  disturb  their  verdict. 
Judgment  afitrmed. 


(Id  Ind.  588) 

STUDEBAKER  t.  BOARD  OF  COM*BS  OF 
WSLLS  COUNTY  et  al. 

(Si^mue  Court  of  Indiana.   Dec  1^  1908.) 

PUBUO  DITCHES— EST ABLISHM  BNT^PROCBED- 
1NG9— BNQINBEK'S  REPORT— EXOBPTIONB 
.  —ORDERS— APPEAL. 

1.  Where,  after  exceptions  had  been  filed  to 
the  report  of  an  engioeer  appointed  to  exam- 
ine the  coQstmction  of  a  public  ditch,  the 
board  of  coant7  conunissionera,  after  examin- 
ing and  considering  the  rep(»t  and  the  excep- 
tions, filed  an  order  overrQling  the  exceptions 
and  accepting  and  aptffoving  the  report,  such 
order,  was  not  a  final  order  or  judgment  from 
which  the  exceptant  was  entitled  to  appeal. 

Appeal  from  Circuit  Court,  Wella  Gonnty. 

E.  O.  Vaughn,  Judge.  - 

ProceedingB  by  the  board  of  commission- 
era  of.  Wells  county  and  others  for  the  es- 
tablishment of  a  public  ditch.  From  an  or- 
der overruling  exceptions  filed  by  Delia  M. 
Studebaker  to  the  report  of  an  engineer  ap- 
pointed to  examine  the  ditch,  and  accepting 
such  report,  she  appeals.  Affirmed. 

Mock  &  Sons,  tta  appellant  Wm.  H. 
Elchhom  and  Dailey,  Simmons  &  Dalley, 

for  appellees. 

DOWLINQ,  J.  An  application  for  the 
construction  of  a  public  ditch  in  Wells  coun- 
ty, under  the  act  of  March  7,  1891  (Acts 
1881.  p.  4SS;  Bams'  Rev.  St  1901,  {  5600  et 
■eq.).  waa  filed  with  the  board  of  commls- 
■kmerB  of  that  county  in  1892.  Alt  necessa- 
ry steps  were  taken  Ih  the  proceedings,  and 
a  diteh  was  excavated  on  the  ronte  pro- 
posed. August  6,  1001,  the  appellant  whose 
lands  were  subject  to  assessment  for  the 
construction  of  the  said  ditch,  filed  her  petl- 
timi  vrltb  -Oie  board,  charging  that  the  im- 
provement was  not  made  in  conformity  to 
the  plans  and  speclflcationa  adopted,  and 
that  It  had  not  been  completed,  approved,  or 
accepted  by  the  board.  She  asked  that  an 
order  requiring  a  report  of  the  condition  of 
the  ditch  to  be  made  by  the  superintending 
engineer  be  set  aside;  that  said  engineer  he 
removed,  and  another  appointed  In  his  stead; 
that  such  new  engineer  be  required  to  exam- 
ine the  said  work,  and  report  its  condition, 
and  whether  it  had  been  completed  accord- 
ing to  the  said  specifications;  that  a  com- 
missioner be  appointed  to  complete  the  said 
ditch;  and  that  be  be  ordered  to  let  the 


contract  for  such  work.  The  board  therenp- 
on  entered  an  order  directiaig  the  superin- 
tending engineer  to  report  the  condition  of 
the  said  improvement  and  whether  the  same 
had  been  completed  according  to  the  plana 
and  specifications.  September  3,  1901,  the 
engineer  filed  bis  report  showing  that  the 
main  ditch,  with  its  laterals,  from  0  to  stake 
No.  448,  had  been  inspected  and  accepted  by 
a  former  engineer  and  superintendent;  that 
the  original  specifications  were  amended  by 
the  board  from  stake  No.  448  to  stake  No. 
601,  and  that  tbla  part  of  the  ditch  had  been 
completed  according  to  the  amended  specifi- 
cations, inspected,  and  accepted  by  said  for^ 
mer  engineer;  and  that  from  stake  No.  501 
to  its  terminus  the  ditch  had  been  complet- 
ed according  to  the  original  Q>eclflcatlons. 
Tbe  appellant  filed  exceptions  to  this  report 
most  of  which  were  in  denial  of  its  state- 
ments. After  hearing  the  evidence,  the 
board  overruled  the  exceptions  and  made  the 
following  order;  "And  the  board  upon  ex- 
amination and  consideration  of  the  foregoing 
report,  and  the  exceptions  filed  thereto,  and 
after  hearing  the  testimpny  of  witnesses, 
and  being  fully  advised  in  the  premlaes,  or- 
der, that  tbe  exceptions  filed  to  the  report  of 
John  H.  Trostel,  engineer,  be,  and  the  same 
are  hereby,  overruled,  and  tbe  said  report  of 
John  H.  Trostel,  engineer.  Is  hereby  accept- 
ed and  approved,"  From  this  order,  an  ap- 
peal was  taken  by  Mrs.  Studebaker  to  tbe 
Welle  circuit  court;  the  board,  Trostel,  the 
engineer  making  the  report  and  William  A. 
Kunkle,  the  former  engineer,  being  named 
as  the  defendants  Id  the  proceeding.  On 
motion  of  the  defendants,  the  appeal  was 
diamissed  by  the  Wells  circuit  court 

Assuming,  without  deciding,  that  the  ap- 
pellees, or  some  one  or  more  of  them,  were 
proper  parties  defendant  in  the  appeal  to 
the  circuit  court  the  action  of  that  court  in 
dismissing  the  appeal  was  right  The  order 
appealed  from  was  in  no  respect  a  final  or- 
der or  Judgment  from  which  an  appeal  could 
he  taken  under  the  act  in  question.  We 
find  nothing  In  the  statutes  authorizing  an 
appeal  from  an  order  of  this  kind,  and  none 
has  been  pointed  out  by  counsel  for  the  ap- 
pellant State  ex  rel.  Work  t.  Brown,  44 
Ind.  329;  Thlebaud  v.  Dufour,  57  Ind.  698; 
Thompson  v.  Board,  etc..  148  Ind.  136,  45 
N.  E.  618;  Bwbanks'  Manual,  |  82;  Black 
on  Judgments,  I  115. 

We  find  no  error.  Judgment  offlrmed. 


(in  Ind.  519) 

NESBITT  T.  STEVENS. 

(Sapreme  Court  of  Indiana.    Dec  15,  1903.) 

TRUSTS-EXPRESS  TRUSTS— WRITING  —  SUFFI- 
CIENCY—EN  F  0  RC  B  M  E  N  T—E  VI D  ENC  8— AP- 
PBAI#-ERRORS  RBVIEWABLB. 

1.  To  create  a  trust  it  is  not  necessary  that 

the  deed  conveying  the  property  affected  there- 
by Bhall  ccHitaiu  the  declaration  of  trust  upon 
which  the  same  is  held,  but  it  is  Bufficient  un- 
der Burns*  Rev.  St.  1901,  S  3391  (Bev.  St  1881, 
I  2868;  Homer's  Bev.  Bb  1801.  1  2868»,  pra^ 
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Tiding  that  express  trusts  can  be  created  odIj 
by  wiitioe  signed  by  the  party  creating  the 
•ame,  ff  the  trust  has  been  manifested  or  can 
be  proved  by  anr  writing  onder  the  hand  of 
the  ^ty  to  be  charged,  provided  the  fiduciary 
relatiooa,  terms,  and  conditions  are  set  forth 
with  snflBdent  certainty. 

2.  A  complaint  alleged  that  plaintiff  was  the 
owner  of  certain  mortgaged  landa,  and  wa>  ia- 
debtod  In  certain  sums,  and  comreyed  the  landa 
to  defendant  to  sell  the  same,  and,  after  pay- 
ing the  debts  and  incnmbrancee,  and  retaining 
a  reasonable  compensation,  to  pay  the  balance 
to  pfaintifl.  Attached  to  end  made  a  part  of 
the  complaint  was  a  letter  from  defendant  to 
plaintiff,  In  which  the  former  proposed  that 
plaintiff  shonid  conrey  the  property  to  him, 
and  he  would  pay  the  debts  and  mortgage,  and* 
if  he  could  sell  the  property,  and  there  was 
anything  left  over,  plaintiff  should  have  it. 
JSr^d,  that  the  complaint  and  letter,  taken  to* 
gether,  were  sufficient  to  show  a  trust  in  favor 
of  plaindff. 

3.  In  a  suit  to  enforce  a  trnst,  Incompletely 
expressed  in  a  letter  written  by  defendant  to 
plaintiff.  In  which  the  former  offered  to  talce  a 
conveyance  of  plaintiff's  property  and  pay  his 
debts  and  the  incumbrances  thereon,  and,  if 
possible,  sell  the  property,  and  pay  any  bal- 
ance to  plaintiff,  ft  was  error  to  exclude  evi- 
dence showing  the  position  and  circumstances 
of  the  parties,  that  the  deed  and  letter  might 
be  construed  m  the  light  thereof. 

4.  A  ruling  of  the  court  not  assigned  as  a 
cause  for  a  new  trial  la  not  before  the  Supreme 
Court  for  review. 

Appeal  from  Orcnit  Gonrt,  Grant  Oounty, 
H.  3.  Fanliu,  Judge. 

Salt  b7  Harvey  F.  Stevens  against  Gyrus 
Nesbltt  Prom  a  judgment  for  plalntUC,  de- 
fendant appeals.  Transferred  from  the  Ap- 
pellate Oonrt  under  the  act  of  1001  (Acts 
1901,  p.  COO,  e.  259}  being  section  1337u. 
Bamtf  Rev.  St  1901.  Reversed. 

Henry  &  Elliott,  for  appellant  OarroU  & 
Dean,  for  appellea 

MONKS,  J.  Appellee  brought  this  suit 
against  appellant  to  enforce  an  alleged  ex- 
preaa  trust.  A  demurrer  for  want  of  facts 
was  overruled  to  the  additional  paragraph 
of  complaint  A  trial  of  said  cause  upon 
said  paragraph  of  complaint  resulted  In  a 
finding,  and,  over  a  motion  for  a  new  trial, 
a  Judgment  In  favor  of  appellee.  The  errors 
assigned  call  in  question  said  rulings  of  the 
court 

Appellant  Insists  that  the  court  erred  In 
overruling  the  demurrer  to  the  additional 
paragraph  of  complaint  It  appears  from 
the  additional  paragraph  of  complaint  that 
on  and  prior  to  December  1,  1893,  appellee, 
a  son-ln-Iaw  of  appellant  was  tbe  owner  of 
80  acres  of  land  in  Grant  county,  Ind.,  de- 
scribed tberein;  that  there  were  mortgages 
and  ditch  liens  on  said  real  estate  amount- 
ing to  $1,869,  and  that  he  was  otherwise  in- 
debted in  the  sum  of  $400;  that  he  also  own- 
ed a  note,  then  due,  for  $205.43;  that  said 
note  was  assigned  to  appellant  and  that  said 
real  estate  was  conveyed  by  appellee  and  his 
vrlfe  to  appellant  In  trust  that  he  would  pay 
said  Hens  on  the  land  and  said  $400  Indebted- 

f  4.  See  Appe&l  and  Error,  voL  S,  Cent.  Dfs.  1 1650i 
69  N.B.-17 


ness  of  appellee,  sell  said  land,  collect  said 
note  for  $205.43.  and,  after  reimbursing  him- 
self for  the  said  sums  paid  out  for  appellee 
and  retaining  a  reasonable  compensation  for 
his  services,  to  pay  the  remainder  of  tbe 
amounts  received  for  said  land  aud  collected 
on  said  note  to  appellee;  that  appellant  has 
paid  said  liens  and  other  indebtedness  of  ap- 
pellee as  he  promised  to  do,  but  has  failed, 
neglected,  and  refused  to  sell  said  real  es* 
tate  or  otherwise  execute  said  trust  and  has 
cut  timber  on  said  land  and  sold  tbe  same  for 
$G00,  and  converted  the  same  to  his  own 
use;  that  said  real  estate  was  worth  $3,000 
when  conveyed  to  appellant  and  la  now  worth 
$4,000.  Prayer  that  appellant  be  required  to 
sell  said  land,  render  an  account  of  the  pro- 
ceeds, and,  after  payment  of  all  amounts 
paid  out  by  blm  and  for  debts,  ^penses,  and 
trouble,  that  he  be  directed  to  pay  balance 
remaining  to  appellee,  and  on  bis  failure  to 
do  so  that  a  commissioner  be  appointed  to 
carry  tbe  decree  into  effect  The  writing 
Ugoed  by  appellant  upon  wblch  said  plead- 
ing rests,  and  which  was  made  a  part  there- 
of, was  a  letter  written  by  appellant  to  ap- 
pellee, and  reads  as  follows: 

"Dec.  14th  1893.  Well,  Haive,  I  received 
a  letter  from  you  last  night  and  your  chances 
are  slim  to  get  the  money  to  renew.  I  have 
been  down  with  the  sore  throat  for  a  week  or 
two,  but  1  studied  over  tbe  matter  and  have 
come  to  the  conclusion  to  make  you  an  offer, 
and  it  is  this: 

"1  win  pay  off  the  mortgage  which  Is 
$1704.00  and  that  note  of  Ifiiler's  of  $400.00, 
which  will  make  $2104.00  and  you  to  send  me 
Bob's  note  and  I  will  try  and  get  enough 
out  of  that  to  pay  the  ditch  assessment  on 
the  Middle  Fork,  you  to  send  MUlier  the  In- 
terest on  the  note  for  one  year  and  If  I  can 
make  anything  out  of  It  after  paying  me  for 
my  trouble  and  expense  you  will  get  it  But 
I  alnt  going  to  promise  any  more  till  I  get 
out  of  debt.  I  will  have  to  borrow  the  mon- 
ey and  If  tbe  place  will  pay  the  taxes  and  In- 
terest it  will  do  well.  I  went  out  this  morn- 
ing to  see  If  I  could  raise  tbe  money  and 
made  tbe  arrangement  if  it  was  all  right 
with  you,  and  went  to  see  Bob.  He  is  off 
at  yon  but  he  said  that  he  would  let  me  have 
1E!0  bushels  of  com,  and  he  bad  ten  pigs 
which  would  weigh  about  60  to  80  pounds 
aud  he  said  that  be  would  let  them  go  on 
the  note  when  fat  about  February. 

"It  might  be  I  could  get  enough  out  ot 
Bob  to  pay  the  ditch  taxes.  That  would 
leave  only  a  small  amount  for  you  to  meet 
$50.00  to  the  lodge,  $100.00  to  Green,  and  It 
win  be  a  bard  summer  on  me  next  summer 
for  I  will  have  so  much  ditch  tax  to  pay. 
Now  Harve,  If  it  suits  you  make  me  a  de?d 
subject  to  mortgage  and  I  will  send  you  tbe 
Miller  note  as  soon  as  interest  Is  paid. 

"It  has  taken  all  tbe  surplus  money  I 
could  get  to  bolld  the  bouse  at  Herbst  and  I 
alnt  fixed  to  buy  and  wouldn't  If  you  could 
get  through.   But  It  has  got  to  go  tor  tba 
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mortgage  If  yon  depend  <m  Bob.  Now, 
Harre,  do  as  you  think  best  and  If  70a  take 
me  up  at  my  offer  don't  depend  on  anything 
from  the  place  and  If  I  can  sell  It  after  while 
you  will  get  what  Is  right  if  I  am  living,  but 
life  Is  uncertain,  but  I  don't  think  any  of 
tbem  would  wrong  Anna  or  Roy  out  a  cent. 
Bob  said  there  was  two  dollars  ($2.0(^  more 
due  him  for  some  wire  and  express  on  that 
wheat  Now  let  me  kuow  right  off  and  if 
yon  don't  want  to  take  that  all  right  Tell 
Ajina  and  Roy  I  wish  them  a  merry  Christ* 
mas.  Aunt  Kate  Williams  Is  at  my  bouse, 
is  going  to  stay  some  time.  Sold  my  hogs  to- 
day at  6c,  got  all  the  wheat  on  the  road 
■tored  there  was  about  2400  bushels. 

"C.  Nesbitt  to  H.  F.  Stevens. 

"Harre  there  Is  nothing  against  the  place 
but  that  mortgage.  If  there  Is  write  me  and 
let  me  know. 

"I  doubt  if  Bob  leaves  the  farm  this  spring. 
But  I  wilt  do  the  best  I  can  with  him. 
Farming  Is  very  bad  but  you  treated  me  alj 
right  If  you  decide  to  take  me  up  write  to 
tbe  agent  at  iDdianapoUs  and  tell  him  I  want 
to  settle  It  oO  at  Marlon.  There  Is  an  agent 
at  Marion  for  the  same  firm  I  think. 

"C.  Nesbltt" 

It  Is  settled  that  to  create  a  trust  it  is 
not  necessary  that  the  deed  conveying  the 
property  to  be  affected  by  the  trust  shall 
contain  the  declaration  of  the  trust  upon 
which  tbe  same  Is  held.  The  statute  (sec- 
tion 3301,  Burns'  Rev.  St  1901;  section  2069, 
Rev.  St.  1881;  and  section  2960,  Horner's 
Rev.  St.  1901)  Is  satisfied  if  the  trust  has  been 
manifested  or  can  be  proved  by  any  writing 
under  the  hand  of  the  party  to  be  charged, 
or  of  tbe  party  who  is  enabled  to  declare  the 
same,  provided  the  Qduclary  relations,  terms, 
and  conditions  of  the  trust  are  set  forth  with 
sufficient  certainty,  Ijctters,  receipts,  or  oth- 
er writings  signed  by  the  trustee  may  be  suflj- 
cient  to  establish  a  trust  Ransdel  v.  Moore, 
153  Ind.  393,  400,  401,  58  N.  E.  767,  53  L.  R. 
A.  753,  and  authorities  cited.  '  While  said 
letter,  as  appellant  contends,  may  lie  indefi- 
nite, ambiguous,  and  of  doubtful  construc- 
tion as  to  some  of  its  terms,  yet  when  con- 
sidered in  connection  with  the  averments  of 
said  paragraph  of  complaint  of  which  it  is  a 
part  we  think  no  error  was  committed  by 
the  court  in  overruling  the  demurrer  for  want 
of  facts. 

During  the  progress  of  the  trial  the  court 
on  objection  of  appellee,  excluded  evidence 
properly  offered  by  appellant  to  prove  the 
position,  situation,  circumstances,  and  sur- 
ronndlngs  of  the  parties  to  said  deed  and  let- 
ter, in  order  that  the  same  might  be  read  and 
construed  In  the  light  thereof.  Tbe  letter 
upon  which  the  case  depends  was  not  so  com- 
plete, definite,  and  certain  as  to  Justify  the 
exclusion  of  such  evidence.  Qreenleaf's  Ev. 
«9  286-288,  295a;  Beach  on  Contracts,  {  681; 
Ransdel  v.  Moore,  153  Ind.  893,  401,  53  N.  B. 
767.  63  li.  R.  A.  753. 

The  court  also  excluded  evidence  ai  to  the 


conduct  of  the  parties  In  reference  to  said 
land  subsequent  to  the  execution  of  said 
deed  and  the  writing  of  said  letter.  Appel- 
lant claims  that  such  evidence  was  admissi- 
ble on  the  ground  that  the  parties  bad  there- 
by given  a  practical  inter[H:etaUon  to  said 
deed  and  letter  showing  that  the  title  con- 
veyed to  appellant  was  absolute,  and  not  in 
trust  This  ruling  of  the  court  was  not  as- 
signed as  a  cause  for  a  new  trial,  and  la  not 
therefore,  before  ns  for  decision.  See,  how- 
ever, on  this  subject  Gaylord  v.  City  of  La- 
fayette, 115  Ind.  423,  430,  431,  17  N-  K.  899. 
and  cases  cited;  Relssner  v.  Oxley,  80  Ind. 
580,  684,  and  cases  cited;  Roush  v.  Roush, 
154  Ind.  562,  589,  570.  55  N.  B.  1017,  and  cases 
cited;  Bever  v.  Bever,  144  Ind.  157,  164,  41 
N.  B.  944.  It  is  clear  that  the  court  should 
have  admitted  evidence  as  to  the  situation, 
circumstances,  and  surroundings  of  the  par- 
ties to  said  contract  when  executed. 

Judgment  reversed,  with  instructions  to 
sustain  the  motion  for  a  new  trial,  and  for 
further  proceedings  not  Inconslatent  with 
this  opinion. 

an  Ind.  614) 

IBVIN  T.  RUSHVILLE  CO-OPEBATIVK 

TBL£PHONB  CO. 
(Supreme  Court  of  Indiana.   Dec.  10,  1903.) 

TBUE3PH0NKS  "  CO-OPERATIVa  COMPAKIES  — 
PAYMENT  OF  TOLLS— RULES-RE  ASONABUB- 
NESS  —  ENFORCEMENT  — DISCRIMINATION — 
STATUTES— PENALTIES  —  SET-OFF  —  DISCON- 
TINUANCE OP  SERVICE— DUE  PROCESS  OF 
LAW-COMPLAINT— APPEAL— ERRORS  —  FAIL- 
URE TO  ARGUE. 

1.  Where,  In  an  action  against  a  telephone 
company  for  refusing  to  furnish  plaintiff  with 
switch-board  conDections,  the  complaint  did  not 
alleRe  that  there  haci  been  any  discrlmraation 
against  plaintiff's  "business."  it  did  not  state  a 
cause  of  action  within  Burns'  Bev.  St.  1901,  1 
5529.  providing  that  no  telephone  company  ahall 
discriininate  against  any  Individual  or  company 
engaged  in  any  lawful  business. 

2.  A.  rule  of  a  co-operative  telephone  com- 
pany that  all  moneys  due  from  its  patrons  for 
toll-line  connections  are  payable  on  or  before 
the  5th  day  of  the  month  succeeding  tbe  ma- 
turity of  the  indebtedness,  and.  if  not  paid, 
the  service  of  the  delinquent  patron  shall  be 
dlBconoected  antil  the  indebtedness  is  paid,  is 
a  reasonable  retrulation,  which  the  company  Is 
entitled  to  enforce. 

3.  Where  a  telephone  company  had  promul- 
gated a  rule  tbat  claims  for  service  must  be 
paid  on  a  particular  day  on  pain  of  having  the 
patron's  service  refused,  and  the  patron  was 
charged  with  notice  of  the  rule,  and  with  the 
fact  that  be  had  violated  tt  the  tdephone  com- 
pany was  justified  in  refuaing  service  without 
iDforming  nim  at  tbe  time  of  Its  refusal  as  to 
its  reason  therefor. 

4.  Where  a  telephone  company  bad  estabUsb- 
ed  and  promolgated  a  rale  requiring  payment 
of  previous  tolls  oa  a  particular  day  on  pain 
of  having  the  service  discontinued,  the  mere 
fact  that  the  company  had  not  enforced  sneh 
rule  sKainst  third  persons  before  eotting  off 
plaintiff's  service  for  noncompliance  therewith 
did  not  of  itself  deprive  the  company  of  its 
right  to  enforce  the  rule  against  plaintiff. 

5.  Where  a  public  tele^one  company  had 
promulgated  a  rule  requiting  payment  of  past 
tolls  by  subscribers  on  a  particular  day  on 
pain  of  discontinuance  of  service,  it  was  en- 
titled to  enforce  payment  of  such  dues  and  tolls 
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hj  denring  service,  regardless  of  the  fact  that 
toe  sDbecrtbcr  claimed  that  the  company  was 
indebted  to  him  to  an  amonnt  exceeding  the 
toUa  dDBk 

8.  In  an  action  against  a  telephone  company 
to  recoTer  a  statutory  penalty  proTidea  by 
Bums'  Rev.  St.  1901.  (9  5512.  5529,  for  ro* 
fnsiQg  to  fnmieh  service  to  a  subscriber  alleged 
to  be  indebted  to  the  company,  the  subscriber 
was  not  entitled  to  put  in  issue  an  alleged  claim 
of  set-off  of  an  Indebtedness  by  the  telephone 
company  to  him  greater  than  the  telephono 
company's  claim  for  unpaid  charges. 

7.  Where,  in  an  action  to  recover  a  atatntory 
penalty  against  a  telephone  company  for  cut- 
ting off  puintifTs  service  fpr  its  failure  to  com- 
ply with  a  rule  requiring  payment  of  past  tolls 
Ml  a  particatar  day,  the  complaint  alleged  that 
the  rnie  had  not  been  enforced  as  agaiast  39 
other  patrons  of  the  company  who  "were  in  like 
Bitaatfon  with  the  plaintiff,"  but  did  not  allege 
that  such  other  patrons  were  Id  d^ult,  or  had 
refused  to  pay,  it  was  insnffldent  to  show  a  dla* 
criminatioQ  against  plaintiff  Id  the  enforcement 
of  the  rule  prohiUted  by  Barns*  Rev.  St.  | 
6529. 

8.  Plaintiff  owned  stock  in  a  co-operative  td> 
ephone  company,  together  with  hia  telephone  In- 
fltrnment  and  hla  line  of  wire  to  the  exchange. 
Plaintiff  was  entitled  to  exchange  connections 
on  payment  of  certain  tolls,  and  was  subject  to 
a  rule  providing  that  the  company  might  dis- 
eontlDue  coaoections  for  failure  to  pay  past 
tolls  on  a  spedfied  date.  Plaintiff,  cralmiog 
that  the  company  was  indebted  to  him  in  ex- 
cess of  tolls  claimed,  refused  to  pay  the  tolls, 
and  bia  service  was  discontinoed.  Held,  that 
sad)  discootlnaance  did  not  deprive  plaintiff  of 
bis  property  without  due  process  of  law. 

9.  While  the  failore  of  appellee  to  brief  a 
cause  of  action  is  tantamount  to  a  confession 
of  error,  appellee's  failure  to  argue  a  point  will 
not  lead  to  a  reversal  anless  its  neglect  has 
been  so  flagrant  as  to  demand  a  reversal  f<^ 
the  protection  of  the  appellate  court. 

Appeal  from  Circuit  Court,  Rush  Coun- 
ty; Douglas  Morris,  Judge. 

Action  by  Arthur  B.  Irrin  against  the  Rush- 
vllle  Co-operative  Telephone  Company.  Prom 
a  Judgment  in  favor  of  defendant,  plaintiff  ap- 
peals. Affirmed. 

S.  Xj.  Innis,  Q.  W.  Morgan,  Conner  &  Con- 
ner, and  A.  B.  Zrrln,  for  appellant  Ben  L. 
Smith,  Claude  Cambern,  and  Donald  L. 
Smith,  tor  ajq^ellee. 

OILLETT,  a  J.  Action  by  appellabt  In 
10  paragraphs  to  recover  10  penalties  of  $100 
each,  nnder  the  provisions  of  sections  2.  3, 
Acts  1885,  p.  151  (sections  6528,  5512,  Burns' 
Bev.  St.  1001).  A  demnrrer  was  sustained  to 
each  of  said  paragraphs,  and  there  was  a 
final  Jadgment  that  appellant  talce  nothing 
by  bis  action,  and  for  costs. 

The  eleventh  paragraph  of  complaint  is  of 
a  representative  character,  and  an  exhibit  of 
that  will  therefore  anfflclently  show  what  is 
alleged.  Said  paragraph,  wnlttlng  the  prayer. 
Is  as  follom:  "That  the  defendant  is  an  In- 
corporated telephone  company,  duly  incorpo* 
rated  nnder  the  laws  of  the  state  of  Indiana 
autborizlDg  the  Incorporation  of  telephone 
companies,  and  that  It  is  now,  and  has  been 
for  more  than  eight  years  past,  engaged  In 
earrylnsT  on  a  general  telephone  business  In 
the  city  of  Bushvllle,  Indiana.  That  aaiA  com- 
pany, at  the  time  of  its  organization,  adopted 


the  plan  <tf  allowing  patrons  ^irtio  dedred 
telephone  service  to  becmne  stockholders  In 
the  company,  to  purchase  and  own  their  own 
tel^hones,  and  to  purchase  and  own  their 
own  wires  leading  from  the  location  of  their 
said  telephones  over  the  pole  lines  of  the 
defendant  to  Its  exchange  and  to  pay  a  rent- 
al at  the  end  of  each  month  of  a  sum  suffi- 
cient to  pay  the  tolerating  e^nses  of  said 
company.  That  under  this  arrangement  the 
plaintiff  pnrcluBed  and  paid  for  one  share  of 
stock  In  said  company,  purchased  a  Orat-class 
td^hone,  and  also  paid  for  a  line  of  wire 
leading  from  said  telephone,  which  was  and 
is  located  In  plalntlff'a  dwelling  on  North 
Main  street,  in  said  city  ot  Rushvllle,  and 
within  the  local  limits  of  said  telephone 
business,  to  the  switch  board  of  the  def«id- 
ant  in  said  city.  That  on  the  20th  day  of 
July,  1898,  he  had  said  telephone  and  line  In 
good  working  order  and  connected  as  aforfr- 
said.  That  be  bad  always  complied  with 
the  reasonable  regulations  of  said  company, 
and  that  on  aald  20th  day  of  July,  1888,  he 
called  np  the  exchange  of  the  defendant,  and 
demanded  that  he  be  connected  with  No. 
29,  which  was  the  line  leading  from  said  de- 
fendants switch  board  to  plaintiff's  said 
tel^hone,  which  said  defmduit  onlawfolly 
and  wrongfully  refused  to  do.  That  more 
than  two  years  before  the  happening  of  the 
grievance^  bra^nafter  complained  of  the  de- 
fendant, by  Its  board  of  directors,  had  adopt- 
ed a  rule  or  by-lav  wblch  reads  as  follows, 
to  wit:  '^8.  All  mon^  due  tbls  company  <n- 
its  toll-line  connections  shall  be  payable  at 
the  office  of  the  secretary  on  or  before  the 
fiftii  day  of  the  month  succeeding  the  ma- 
turity of  such  indebtedness,  and  If  not  paid 
on  or  before  said  date,  the  service  of  such 
delinquent  shall  be  dtsconttnued  until  such 
indebtedness  is  folly  paid.'  That  said  rule 
or  by-law  was  never  enforced  by  the  defend- 
ant That  the  patrons  ot  said  onnpany  did 
not  pay  the  tolls,  dues  and  demands  that  the 
several  patrons  of  said  company  owed  said 
company  atHie  office  of  the  secretery  of  said 
company  in  compliance  with  the  provisions 
of  said  rol^  but  on  the  contraiy,  said  com- 
pany allowed  said  rule  to  remain  unenforced, 
and  at  no  time  has  said  company  enforced 
the  same.  That  on  said  20th  day  of  July, 
188%  the  defendant  was  Justly  indebted  to 
the  plaintiff  In  the  sum  of  $1.60,  and  he  owed 
said  company  on  account  of  rent  and  tolls 
the  sum  of  $1.06.  leaving  defendant  owing 
him,  after  deducting  said  rent  and  tolls,  the 
sum  of  MB.  That  long  after  said  telephone 
service  had  been  refused  the  plaintiff,  as 
her^before  stated,  the  defendant  gave  as  a 
reason  tot  refusing  said  telephone  service 
that  the  plaintiff  bad  not  l>ald  the  rent  and 
tolls  he  owed  said  company,  but  at  the  time 
said  telephone  service  was  refused  the  de- 
fendant gave  no  reason  for  refusing  said  tele- 
phone service.  That  at  the  time  be  was 
refused  telephone  service^  as  hereinbefore 
stated,  thirty-five  other  patrons  of  the  de- 
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fendant,  wbo  were  In  like  situation  wltb  the 
plaintiff,  except  tbat  the  defendant  did  not 
owe  them,  or  any  of  them,  any  amount,  were 
delinquent  and  In  arrears  In  the  payment  of 
rent  and  tolls  that  each  of  said  thirty-fire 
patrons  then  owed  the  defendant,  and  had 
been  In  arrears  In  the  payment  of  said  tolls 
and  rents  from  and  beyond  the  time  of  tiie 
maturing  of  the  Indebtedness  of  $1.0C  from 
the  plaintiff  to  the  defendant  hereinbefore 
mmtioned.  That  the  defendant  did  not  re- 
fuse said  thlrty-flve  patrons,  or  any  of  them, 
who  were  In  arrears  In  the  payment  of  their 
respective  rents  and  tolls,  as  hereinbefore 
stated,  tel^bone  service,  bnt,  on  the  con* 
trary,  continued  to  render  each  of  said  tblrty- 
flve  delinquent  patrons  telephone  soMce, 
though  each  of  said  thlrty-Qve  patrons  re- 
mained delinquent  and  failed  to  pay  what 
they  each  owed  said  company  for  more  than 
twenty  days  after  the  plaintiff  had  been  re- 
fused ^lephone  service  as  aforesaid,  though 
demands  had  been  made  upon  them  for  tbe 
payment  of  said  dues;  bnt  plaintiff  express- 
ly avers  that  the  defendant  unlawfully  and 
wrongfully  discriminated  against  the  plain- 
tiff, and  refused  to  render  him  telephone 
service,  as  hereinbefore  stated." 

On  a  former  appeal  of  this  case,  where  there 
bad  been  a  recovery  on  each  of  the  first  10 
paragraphs  of  complaint,  which  were  after- 
wards dismissed,  It  was  held  by  the  Appellate 
Court  that  said  by-law  or  rule  No.  13  was  val- 
id, and  that  appellee  was  not  obliged  to  yield 
such  provision  or  incur  the  statutory  penalty 
in  case  it  could  be  proved  that  appellant  had 
a  set-off  greater  than  the  amount  of  the  de- 
linquent rental.  Rushville  Go-operative  Tele- 
phone Co.  V.  Irvln.  27  Ind.  App.  62,  GO  N. 
B.  827.  Much  of  the  effort  of  appellant's 
counsel  on  this  appeal  has  been  to  show  that 
the  cause  of  action  has  been  so  changed  that 
the  decision  of  the  Appellate  Court  above  re- 
ferred to  Is  not  the  law  of  the  case.  It  is 
claimed  that  the  present  complaint  Is  based 
on  an  unlawful  discrimination.  It  is  further 
claimed  that  the  question  as  to  the  reasonable- 
ness of  said  by-law  or  rule  was  not  presented 
ta  the  Appellate  Court,  and  that  therefore  ap- 
pellant is  not  bound  by  its  dedslon  upon  that 
point.  In  the  latter  Insistence  counsel  im- 
pliedly forget  the  annouaced  theory  of  their 
complaint,  but  we  prefer  to  pot  our  decision 
on  a  broader  basla  Section  5529,  snpra,  Is 
as  follows:  **Every  telephone  company  with 
wires  wbolly  or  partly  within  this  state,  and 
engaged  in  a  general  telephone  business,  shall 
within  the  local  limits  of  such  telephone  com- 
panies' [sic]  business  supply  all  applicants 
for  telephone  connections  and  facilities  with 
such  connections  and  facilities  without  dis- 
crimination or  partiality,  provided  such  appli- 
cants comply  or  offer  to  comply  wltb  tbe  rea- 
sonable regulations  of  the  company;  and  no 
such  company  shall  Impose  any  conditions  or 
restrictions  upon  any  such  applicant  that  are 
not  imposed  Impartially  upon  all  persons  or 
companies  In  like  situation,  nor  shall  such 


companies  discriminate  against  any  individ- 
ual or  company  engaged  In  any  lawful  bu^- 
ness,  or  between  Individuals  or  companies  en- 
gaged in  the  same  business,  by  requiring  as 
a  condition  for  furnishing  such  facilities  that 
they  shall  not  be  used  in  tbe  business  of  the 
applicant,  tx  otherwise  for  any  lawful  pur 
pose."  Tbe  claim  is  made  on  behalf  of  ap- 
pellant that  his  complaint  states  a  cause  of 
action  within  the  following  words  of  said 
statute,  "nw  shall  sadi  companies  discrimi- 
nate against  any  Individual  or  company  en- 
gaged In  any  lawful  business."  It  is  not 
shown  by  allegation  that  there  has  been  any 
discrimination  against  the  business  of  appel- 
lant,'and  therefore  be  lias  not  brought  him- 
self within  the  clause  of  the  statute  last  quot- 
ed. Whether  he  complains  of  the  failure  to 
furnish  him  cotmectlons  or  facilities,  or  of 
the  Imposing  of  a  condition  or  restriction  cpon 
him  that  is  not  Imposed  Impartially  upon  all 
persons  In  like  situation,  it  Is  evident  that, 
to  recover,  he  must  either  successfully  assail 
the  reasonableness  or  operation  of  the  by-law 
or  rule,  or  show  that  it  was  not  impartially 
Implied  to  all  similarly  situated.  The  stit- 
ute  travels  on  tbe  assumption  that  telepbono 
companies  may  make  reasonable  rules.  Ap- 
pellant does  not  allege  that  the  by-law  or 
rule  In  question  was  not  promulgated,  or  that 
he  did  not  know  of  It,  and  we  incline  to  the 
opinion  that  tbe  complaint  states  such  fa<!ts 
relative  to  the  mutual  character  of  the  eor< 
poratlon  that  It  may  be  said  that  tbe  provi- 
sion was  in  the  nature  of  a  legislative  act, 
passed  by  tbe  corporaUon  for  the  government 
of  Its  members,  that  appellant  was  bound  to 
take  notice  of.  Mason  v.  Mason,  160  Ind.  191, 
65  N.  B.  6S5,  and  cases  there  cited;  Thomp- 
son, Com.  Law  Corp.  S  039.  It  Is  further  to 
be  noted  that  the  complaint  is  so  drawn  that 
it  is  open  to  Inference  that  appellee  had  warn- 
ed appellant  before  the  service  was  denied 
him  that  it  would  enforce  the  by-law  or  rale 
against  him  as  a  consequence  of  his  refusal 
of  payment,  and  It  may  also  be  Inferred  that 
he  was  denied  service  for  the  reason  tbat  he 
had  not  compiled  with  the  regtilatlon  men- 
tioned. The  allegation  of  the  complaint  tbat 
at  no  time  has  the  company  enforced  the  rule 
was  evidently  Inserted  by  the  pleader  by  way 
of  antithesis  to  the  preceding  charge  that  tbe 
rule  had  not  been  enforced  against  other  pa- 
trons who  were  In  default  This  view  is  borne 
out  by  the  following  statement  of  counsel  for 
appellant  In  their  brief:  **The  thing  we  com- 
plain of  in  this  case  Is  that  the  rule  was  un- 
reasonably applied  against  the  appellant;  that 
under  It  the  appellee  refused  appellant  tele- 
phone service  when  he  did  not  owe  It  a  cent 
under  the  rule."  If  a  corporation  antborlsed 
to  establish  and  promulgate  a  rule  aa  a  con- 
dition to  furnishing  service  bas  done  ao,  and 
a  patron  is  charged  with  notice  of  the  rale, 
and  also  of  tbe  fact  that  he  has  violated  It, 
the  corporation  may  refuse  him  service  toe 
such  reason  without  Informing  him  at  tbe  pre- 
cise time  of  Its  refusal  as  to  its  reaaon  tiierfr 
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tor;  bat  the  corporation  would  sol;  of  course^ 
be  permitted  to  bring  Its  rale  forward  as  a 
ma«  afterthougbt  Wben  It  la  shown  that 
the  coiporatlon  Id  a  case  of  thte  kind  has 
acted  onder  a  rule,  thereby  suggesting  a  color- 
able def«ise,  It  Is  required  that  the  plalntUf 
should  allege  facts  aTotdlng  the  (q>exatloii  of 
the  rvle.  See  Morgan  r.  Lake  Shore,  etc., 
By.  Go^,  ISO.  Ind.  101,  2S  N.  B.  54S.  The 
mere  ftxt  that  appellee  had  not  enforced  Its 
by-law  or  rule  against  third  persons  before 
that  time  does  not  alone  furnish  a  reason  why 
it  should  not  be  revived  as  against  appellant 
As  before  observed,  fw  aught  that  appears 
In  the  complaint,  he  may  have  been  fully  ap- 
Ifflsed  In  advance  of  the  consequence  of  his 
refiual  to  pay.  We  are  not  at  present  dealing 
with  the  subject  of  dlicrlmlnatlon.  We  shall 
consider  that  point  hereafter. 

The  cases  dt^d  by  appellant's  counsel  to 
the  effect  that  corjKiratlons  engaged  In  the 
performance  of  a  quad  public  function,  as 
in  the  furnishing  of  light,  water,  or  gas,  can- 
not, by  the  enforcement  of  their  rules,  pre- 
clude the  courts  from  an  examination  Into  the 
facts,  are  not  In  point.  In  this  case  no  question 
Is  Involved  growing  out  of  the  relation  of  the 
parties  as  telephone  company  and  patron.  The 
appellee,  It  may  be  Inferred,  had  rendered 
perfect  service,  and  had  In  all  respects  com- 
piled with  Its  agreement  with  appellant  as 
Its  patron,  and  It  Is  admitted  that  appellant's 
Indebtedness  to  It  had  matured.  What  ap- 
pellant asserts  Is  that  he  has  an  Independent 
claim  against  appellee  sufficient  to  extin- 
guish the  tatter's  claim,  and  that  the  com- 
pany must  continue  to  furnish  him  service, 
and  go  Into  a  court  as  a  suitor  if  It  desires  to 
eollect  its  bin,  or  at  its  peril  defend  suits 
for  penalties  which  might  be  accumulated 
ad  infinitum.  It  will  be  observed  that  It  is 
not  alleged  that  the  company  Is  insolvent, 
and  that  it  does  not  appear  that  the  com- 
pany is  not  In  good  faith  disputing  the  va- 
lidity of  appellant's  claim  to  a  set-off.  Con- 
sidering the  quasi  public  functions  of  cor- 
porations like  the  one  at  bar— corporations 
whose  first  duty  is  to  the  public  whora  they 
serve— we  think  that  their  revenues  should 
net  be  depleted  by  the  furnishing  of  service 
to  individuals  who  refuse  to  pay  because  tbey 
are  asserting  collateral  demands  against  it 
In  the  course  of  the  opinion  by  the  Appel- 
late Court  on  the  former  appeal  of  this  cause 
it  was  said:  "It  cannot  be  denied  that  a  rule 
of  the  company  requiring  these  monthly  pay- 
ments to  be  made  In  advance  would  have 
been  a  reasonable  rule,  and  that  upon  re- 
fusal so  to  pay  service  could  be  denied.  The 
company  mtist  protect  Its  plant,  and  keep  up 
Its  efficiency,  and  may  enforce  a  rule  that 
insures  a  reasonable  revenue  and  its  prompt 
receipt.  It  can  maintain  an  efficient  service 
only  through  prompt  payment  of  its  dues 
and  tolls,  and  because  of  that  fact  it  may 
use  the  summary  remedy  of  denying  service 
for  nonpayment.  It  cannot  be  snid  it  may 
be  denied  the  benefit  of  this  rule  because  a 


patron  claims  the  company  Is  indebted  to 
him.  It  cannot  be  required  to  stop  and  ad- 
judicate claims  held  against  it  The  law 
compels  it  to  furnish  service.  A  patron  may 
take  service  or  not,  as  he  chooses.  It  must 
furnish  efficient  service  to  all  alike  who  are 
alike  situated,  and  must  not  discriminate  In 
fETOr  of  or  ai^inst  any  one.  Far  failure  the 
extraordinary  remedies  of  mandamus  and 
Injunction  may  be  soccessfully  invoked.  It 
may  be  said  that  the  courts  are  open  to  the 
company  to  collect  Its  claim,  but  as  to  this 
the  company  and  the  patrons  are  on  an  equal 
footing.  The  fact  that  the  patron  is  solvent 
aids  nothing  In  detomining  a  rule  whldi 
must  apQiy  to  solvent  and  insolvent  patrons 
alike.  Keeping  tn  view  the  nature  of  the 
company's  duties,  and  the  services  It  may  be 
compelled  to  render,  it  most  be  heii  that  the 
company  may  enforce  the  payment  of  its 
current  dues  and  tolls  by  the  summary  rem- 
edy of  denying  service  regardless  of  the  fact 
that  the  subscriber  claims  the  company  Is  In- 
debted to  him."  The  right  of  set-ofC  as  to 
independent  demands  having  in  them  no  ele- 
ment on  which  to  base  a  claim  of  equitable 
intervention  is  statutory  (Boll  v.  Stmms,  60 
Ind.  1^,  168;  Pomeroy's  Code  Remedies,  S 
729;  25  Amer.  &  Eng.  ESicy.  Law,  489;  Water- 
man on  Set-oar,  SS  9.  12,  13,  16.  See  Wills  v. 
Browning,  06  Ind.  149,  151),  and,  whatever 
may  be  the  effect  of  a  set-off  when  allowed 
by  the  court  we  deem  it  clear  that  In  an  ac- 
tion for  the  enforcement  of  a  penalty  the 
plaintiff  will  not  be  allowed  to  draw  In  Issue 
a  claim  of  set-off  on  his  part  In  the  cir- 
cumstances of  this  case  it  appears  that,  if 
neither  party  will  yield,  a  resort  to  the  law 
is  practically  the  only  remedy,  and  we  think 
that  appellant  should  be  content  with  the 
opportunity  to  assert  his  Independent  de- 
mand in  a  purely  civil  action. 

As  to  the  claim  of  discrimination,  the  state- 
ment of  the  complaint  that  35  other  patrons 
of  the  company  "were  In  Ulie  situation  with, 
the  plaintiff"  is  a  mere  conclusion.  So  far 
as  averment  goes,  they  are  only  shown  to  be 
In  default  It  Is  not  shown  that  they  refuse 
to  pay. 

It  Is  contended  that  the  action  of  appel-- 
lee  deprives  appellant  Of  property  without 
due  process  law.  He  has  not  been  depriv- 
ed of  his  tangible  property  or  of  his  stock, 
and,  as  to  the  deprivation  of  telephone  serv- 
ice, that  has  been  brought  about  by  his  vio- 
lation of  a  rule  which  we  hold  valid.  He 
may  r^aln  his  right  by  paying  the  rental 
up  to  the  time  service  was 'denied  him,  and 
complying  with  such  lawful  conditions  as  the 
company  has  established.  As  to  his  own  de- 
mand, he  was  at  liberty  to  resort  to  the 
courts.  This  ease  differs  essentially  from  the 
case  of  Indiana,  etc.,  Co.  v.  State  ex  rel.  Ball, 
158  Ind.  516,  63  N.  E.  220,  57  L.  R.  A.  761, 
where  It  was  claimed  that  a  public  corpora- 
tion had  unlawfully  discriminated  against 
an  individual,  and  thereby  denied  to  him  the 
equal  protection  of  the  laws. 
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While  tbla  conrt  asserts,  end  has  ezerds- 
edt  the  right  of  treating  ttie  fallnre  upon  the 
part  of  an  appellee  to  biief  a  cause  as  tanta- 
mount to  a  confession  of  evmr,  yet  it  does  not 
follow  that  the-  mere  refusal  of  appellee's 
counsel  to  ugaa  a  point  that  they  apparently 
believe  to  be  without  merit  must  lead  to  a 
rerersal.  On  the  contrary,  where  tlie  neglect 
of  appellee's  oonnsel  has  not  been  so  flagrant 
as  to  demand  a  reversal  as  a  measmre  of 
protection  to  the  court  on  appeal,  the  rule 
is  not  to  reveiBe  acept  for  actual  error.  See 
Martin  T.  Martin,  74  Ind.  207;  Big  Oeek 
Stone  Cto.  t.  Seward,  144  Ind.  205,  42  N.  B. 
404,  43  N.  E.  5;  Travelers'  Ins.  Co.  v.  Prairie 
School  Tp..  151  Ind.  36.  49  N.  E.  1.  61  N.  Bi 
100;  Wilson  v.  States  156  Ind.  681,  69  N.  B. 
880,  60  N.  B.  lOSOL 

Judgment  affirmed. 


(S2  Ind.  App.  227) 

HART      SIOMAN  et  aL* 

(Appellate  Court'  of  Indiana,  DiTision  No.  1. 

Dec  15,  1903.) 

SURPACB  WATERS-DRAINS— NATURAL  FLOW- 
OBSTRUCTION— HIGHWAYS— RKPAIR. 

1.  Where  there  was  a  depression  fa  a  high* 
way  dividing  land  owned  by  plaintiff  and  de- 
fendant on  the  line  of  a  covered  public  tile 
drain,  bo  that  surface  water  not  carried  off  by 
the  drain  flowed  from  plaintiff's  land  over  the 
highway  onto  the  adjoining  land,  the  act  of  the 
road  sapervisor  in  raising  the  surface  of  the 
highway  at  that  point  for  about  five  Inches 
was  a  proper  repair  thereof,  and  not  action- 
able, though  it  turned  back  surface  water  onto 
idaiDtiff's  land. 

2.  Where  an  existing  pnbllc  tile  drain  was  in- 
■ofDclrat  to  carry  off  surface  water  from  the 
land  of  adjoining  proprietors,  the  owner  of  the 
higher  land  could  not  compel  the  lower  proprie- 
tor to  cease  bis  efforts  to  protect  bts  land 
from  being  overflowed  by  water  descending 
trom  the  higher. 

Appeal  from  Circuit  Court,  JaBi>er  County; 
V.  S.  Better,  Special  Judge. 

Action  by  Ben  Hart  against  Joseph  Slg- 
man  and  otbers.  From  a  Judgment  In  favor 
of  defendants,  plaintiff  appeals.  Affirmed. 

Folts,  Spltler  &  Kurrle.  for  appellant 
B.  P.  Honan  and  0.  W.  Hanler.  for  appel- 


BLACK,  7.  The  complaint  of  the  appel- 
lant showed.  In  substance,  that  he  was  the 
owner  snd  in  possesBlon  of  a  tract  of  40  acres 
ot  land  in  Jasper  county,  and  one  of  the 
appellees  {John  Kellner)  owned  lands  adjoin- 
ing on  the  west  and  on  the  south.  A  public 
highway,  running  north  and  south  divided 
the  land  of  the  appellant  from  that  of  Kell- 
ner lying  to  tbe  west  thereof.  This  road  was 
Intersected  by  another  public  highway,  which 
divided  the  appellant's  land  from  that  of 
Kellner  lying  south  tbereot  All  these  lands 
were  low  and  sw&mpy.  A  certain  public 
ditch,  which,  by  the  terms  of  its  description 
in  the  proceedings  by  which  It  was  establish- 
ed, was  to  be  for  the  first  1,850  feet  a  "cov- 
ered ditcb,"  commenced  at  tbe  east  ride  of 
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the  north  and  south  hl^way,  and  on  the 
west  aide  of  tbe  appellant's  land,  80  feet  east 
and  680  feet  north  of  its  southwest  comer, 
and  ran  thence  weetwardly  across  the  north 
and  south  road,  and  over  the  land  of  XCellner 
lying  west  thereof.  AU  these  lands  were  as- 
sessed for  the  construction  of  this  ditch,  as 
was  also  Jasper  county  for  the  benefit  to  tbe 
public  highways.  This  ditcb  was  constructed 
and  finally  accepted  in  1888.  It  began  with 
a  tUe  drain  on  tbe  east  aldo  of  the  north  and 
south  road,  at  the  place  above  mentioned, 
at  the  west  side  of  appellantfs  land,  crossed 
the  north  and  south  public  highway,  and  ran 
across  the  land  of  Kellner  to  the  public  high- 
way which  ran  east  and  west,  and  thence  in- 
to anotha  public  ditch  described,  previously 
made,  for  the  construction  of  which  all  tbe 
lands  above  mentioned  had  been  assessed. 
There  was,  It  was  allied,  a  swale  or  sloogh 
running  through  the  middle  of  appellant^s 
land  from  west  to  east,  and»  near  the  center 
of  the  tract,  curving  toward  the  sonth,  and 
^tending  to  and  across  the  highway  wliich 
ran  east  and  west,  and  thence,  in  a  southerly 
direction,  across  tbe  land  of  Kellner  which 
lay  south  of  that  highway.  Before  the  con- 
struction of  any  of  the  public  ditches  men- 
tioned, tbe  water  from  Kellner's  land  south 
of  that  of  the  apirallant,  and  from  other  lands 
In  that  locality,  and  from  the  line  of  tbe 
east  and  west  highway,  ran  therefrom  down 
and  through  ttils  swale  across  appellant's 
land  and  thence  across  the  north  and  south 
highway,  at  the  place  where  the  tile  ditch 
was  made,  and  thence  followed  the  line  of 
that  ditch  down  to  the  ditch  with  which  the 
tile  ditcb  communicated.  It  had  so  run  for 
25  years  before  the  construction  of  tbe  tile 
ditch,  and  still  so  ran,  other  than  the  por- 
tion which  passed  through  the  tile  drain,  ex- 
cept as  prevented  by  a  grade  and  barrier  as 
hereafter  described.  It  was  furttier  alleged 
that  when  appellant  purchased  his  land  there 
was  an  open  ditch  aloi^  said  d^residon  on 
his  tract,  and  thence  across  the  north  and 
south  highway,  and  southwestwsrd  across 
tbe  land  of  Kellner  on  the  west;  and  where 
this  ditch  crossed  that  highway  the  township 
and  the  officers  thereof  .had  constructed  a 
wooden  bridge  across  the  ditcb,  and  this 
bridge  remained  there  until  this  open  ditch 
was  changed  Into  the  pnbllc  tile  ditch.  Wtaen 
tbe  public  tile  ditch  was  made,  under  the 
ditcb  proceeding  by  which  It  was  established, 
the  bridge  was  moved,  and  tbe  tile  were 
placed  in  tbe  ditch.  After  this  public  tile 
ditch  had  been  constructed  under  the  court' 
proceeding  authorizing  It,  the  appellant  con- 
tinued the  tiling  over  and  across  bis  tract 
of  land.  In  tbe  spring  of  1800  the  tile  pioTed 
to  be  insufficient  in  size  to  carry  all  the  wa- 
ter coming  from  the  east  and  west  highway 
and  the  lands  south  thereof,  and  by  reason 
thereof  tbe  water  passed  over  tbe  north  and 
south  highway,  and  over  tbe  line  of  the  tile 
down  to  the  outlet  thereof.  It  was  then  al- 
leged that  in  1800  the  defendants,  who  were 
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Kel'ner  and  tbe  township  trastee  and  tbe 
road  saperrlsor,  who  are  appellees,  wrong- 
fully and  unlawfully  constructed  a  grade  of 
2  or  3  feet  In  height,  and  8  or  10  feet  In 
width,  along  the  center  of  the  north  and 
south  highway  where  the  ditch  crossed  It, 
and  10  or  IS  rods  In  length,  and  dug  out  large 
ditches  on  either  side  of  the  highway,  and 
thereby  made  a  dam  along  the  highway,  for 
the  purpose  of  holding  the  water  back  on  the 
appellant's  land,  "which  naturally  fell  on  his 
tract  of  land,  and  from  the  lands  or'  Kell- 
ner,  and  other  lands  on  the  south;  and  they 
meted  the  grade  and  dam  without  provid- 
ing any  means  of  escape  for  the  water  com- 
ing down  tbe  swale  ahove  mentioned,  and 
across  appellant's  land.  Thereby  tbe  water 
was  caused  to  be  and  remain  on  his  land, 
and  to  back  up,  and  It  was  prevented  from 
escaping  aa  It  had  prevlooaly  done;  the  tile 
being  insufficient  to  carry  off  "tbe  surface 
water  as  caused  to  be  accumulated  on. the 
land  of  the  plaintiff  by  reason  of  the  con- 
struction of  Bald  grade."  It  was  then  fur- 
ther alleged  that  the  appellees  wrongfully 
and  unlawfully  constmcted  au  open  ditch  In 
1900  across  tbe  east  and  west  highway  op- 
posite the  low  depression  and  swale  on  ap- 
pellanfa  land,  where  It  continued  south 
across  Kellner*s  land;  that  by  reason  of  tbe 
construction  of  this  ditch,  and  a  bridge  over 
It,  and  by  digging  ditches  along,  either  side 
of  this  highway,  they  caused  the  water  from 
tbe  highway  and  the  lajids  south  thereof,  in- 
dndiiv  Kellna'a  txaci  to  be  gathered  to- 
gether in  accumulated  quantltleB,  and  not  as 
they  naturally  came,  and  cast  the  same  upon 
and  OTW  the  appellanlfs  land  In  large  quan- 
tities, to  nich  an  extent  that  the  tile  was 
InsnfBclent  to  carry  the  same,  and  by  reason 
of  ttie  premises  the  water  was  held  on  his 
land  until  !t  killed  and"  drowned  out  all  his 
ciopa  desfolbed,  to  his  damage  In  the  sum  of 
1800;  that  they  constructed  the  grade  and 
dltehea  and  placed  the  culvert  over  appel- 
lant's objections;  and  he  has  demanded  of 
the  appellees  to  take  out  the  grade  and  place 
a  bridge  across  the  same,  and  to  fill  up  and 
change  the  ditches  and  culvert  on  the  south 
side  of  his  land  so  as  to  prevent  "Uie  water 
from  comtog  down  over  his  land,  all  of  which 
the  appellees  have  refused  to  do;  and  he 
made  a  trrltten  demand  upon  the  appellees 
to  make  the  proper  repairs  on  each  of  the 
highways,  which  demand  was  refused,  and 
the  appellees  were  threatening  to  maintain 
and  were  maintaining  the  grade,  and  had  re- 
fused to  place  a  bridge  therein  to  carry  off 
tbe  water,  and  have  threatened  to  maintain 
aald  ditches  and  culvert,  all  to  his  damage 
to  date.  In  the  snm  of  9800.  After  allega- 
tlrau  concerning  future  continuing  Injury, 
Uie  appellant  prayed  for  an  Injunction  and 
for  damages.  Each  of  the  appellees  answer- 
ed In  denial. 

Tbe  court  overmled  the  appellantfs  motion 
tor  a  new  trial.  That  ruling  is  assigned  as 
emr,  and  eonnmn  have  discussed  the  qves- 


tlons  whether  tbe  finding  was  svstatned  by 
sufflclent  evidence,  and  whether  It  was  con- 
trary to  law.  We  have  found  it  necessary  to 
look  Into  the  voluminous  evidence  in  the  rec- 
ord, and  we  find  It  sufficient  to  sustain  a  con- 
clusion that  there  was  no  Injury  to  the  appel- 
lant from  water  cast  upon  his  land,  as  al- 
leged In  the  complaint,  from  the  east  and 
west  road,  or  from  the  land  of  Kellner  tying 
south  of  that  road;  that  while  there  was  at 
one  time  a  tile  drain,  constructed  by  Kellner 
under  an  agreement  with  the  appellant,  ex- 
tending from  that  road  and  Kellner's  land 
northward  across  appellant's  land,  and  con- 
necting with  a  tile  drain  which  the  appellant 
had  made  from  the  central  portion  of  bis 
land  westward  to  the  public  tile  drain  which 
crossed  the  north  and  south  road,  the  tile 
drain  so  constructed  by  Kellner  had  been 
taken  up  by  him,  and  be  had  constructed  a 
tile  drain  wholly  on  his  land  south  of  that 
road,  and  running  toward  tbe  west,  pursu- 
ant to  a  later  agreement  between  the  par- 
ties, and  the  appellant  had  made  an  em- 
bankment on  his  land  which  kept  out  tbe 
waters  at  the  place  where  the  tile  drain  so 
made  by  Kellner  had  previously  brought  in 
water  from  the  southward;  and  it  appeared 
In  evidence  that  Kellner's  land  on  tbe  south 
of  the  road  was  lower  than  the  land  of  the 
appellant  on  tbe  north  side  thereof,  and  there 
was  Bufflclont  evidence  to  support  a  finding 
that  the  water  which  Injured  the  appellant's 
crops  In  rainy  seasons  was  surface  water 
which  accumulated  In  tbe  low  places  on  his 
land  by  natural  drainage  from  other  portions 
of  his  land  and  lands  of  neighboring  proprie< 
tors,  against  which  be  was  entitled  to  pro- 
tect his  land  by  barriers,  which  he  attempt* 
ed  to  do  by  the  making  of  embankments 
which  were  not  wholly  sufficient  to  effect  the 
purpose  of  their  construction.  The  open 
ditch  In  which  the  public  tile  drain  which  ran 
across  the  north  and  south  road  was  made 
does  not  appear,  from  the  complaint,  to  have 
been  a  public  dlteh.  It,  however,  was  spoken 
of  as  a  public  dlteb  1^  the  appellant  testify- 
ing as  a  witness.  Whether  It  was  a  public 
or  private  ditch,  it  appears  that  by  regular 
legal  proceedings  It  was  at  the  time  here  In 
question  a  public,  covered  tile  ditch.  Ite 
h«id  was  80  feet  east  of  the  center  of  the 
north  and  south  road,  which  It  crossed  at  the 
place  where  the  old  cpea  ditch  had  crossed, 
and  where  there  was  an  old  wooden  culvert 
The  appellant  testified  that  he  himself,  some 
three  years  before  the  occurrence  of  the  to* 
Jury  complained  of,  had -taken  up  this  cul- 
vert under  an  agreement  between  him  and 
a  road  officer  by  which  the  appellant  was  to 
lULve  an  allowance  on  his  tax  for  such  serv- 
ice. There  remained  here  a  depression  in  the 
road  on  the  line  of  the  covered  "tile  drato, 
and  the  substantial  matter  in  dispute  Is  the 
claim  of  the  appellant,  aa  agatost  the  pro- 
prietor on  the  west  ^de  of  the  road  and  the 
highway  officers,  to  be  allowed  to  have  tbe 
surface  water  which  accumulated  on  his  land 
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to  flow  over  the  highway  above  the  covering 
of  the  tile  drain,  and  thence  upon  and  over 
the  land  of  ICellner;  It  appearing  In  evi- 
dence that  Kellner,  In  working  the  road  for 
the  road  supervisor,  placed  on  the  surface  of 
the  highway  earth  dug  by  bim  from  ditches 
at  the  sidra  thereof,  thereby  raising  the  sur- 
face of  the  way  bo  that  it  was  nearly  five 
Inches  higher  than  the  adjoining  land  of  the 
appellant  This  we  regard  as  a  reasonable 
repairing  of  the  highway,  so  far  as  the  high- 
way officers  were  concerned,  and  no  action- 
able fault  can  be  imputed  to  Eellner  for  thus 
protecting  his  own  land  from  the  snrface 
waters  so  accumulated  on  the  appellants  ad- 
joining lands.  So  far  as  they  were  too 
abundant  to  be  carried  by  the  public  tile 
drain,  they  were  mere  surface  waters,  which 
Kellner  had  a  right  to  ward  out;  and  there 
could  be  no  ground  of  complaint  on  the  part 
of  the  appellant  If  Eellner,  In  so  protecting 
Us  land,  merely  improved  and  rendered  more 
passable  the  public  highway  which  divided 
tbeir  tracts.  If  the  existing  means  for  drain- 
ing the  appellant's  land  are  Inadequate,  his 
remedy  is  not  by  a  proceeding  to  compel  the 
lower  proprietor  to  cease  his  efforts  to  pro- 
tect his  innd  from  being  overflowed  bj  sur- 
face watere  descending  thereon  from  other 
land. 

Judgment  affirmed. 


(32  iDd.  App.  309) 

UNION  CENTRAL  LIVS  INS.  00.  T. 
LOUGHMILLEB.! 

(Appellato  Gourt  of  Indiana,  Division  No.  2. 
Dec.  18,  1003.) 

LIFB  INSDRANCO-BURDmf   OF  FROOI^-^NSW 
TRIAL-CDMULATIVB  BVIDEKCB 
— DIUQBMCB. 

1.  Plaintiff  in  an  action  on  a  life  policy, 
counting  on  a  condition  of  the  policy  continu- 
Ing  the  iosurance  in  force  for  a  certain  time, 
notwithstanding  nonpayment  of  premlama  after 
the  third,  and,  to  brine  herself  within  the  ccm- 
dition,  averring  that  tne  first  three  premiums 
were  paid,  has  the  burden  of  proof,  and  the 
reaolting  right  to  open  and  close. 

2.  Where  plalDtltf's  witness  testified  to  mak- 
ing a  payment  to  L.  at  a  certain  time  and 
place,  ana  L.  testified  that  no  such  payment 
was  made  at  any  time  or  place,  newly  discov- 
wed  evidence  that  the  place  did  not  exist  at 
the  alleged  time  of  payment  Is  not  cumulative, 
within  the  rule  as  to  new  trial. 

8.  The  issue  was  whether  a  payment  was 
made  to  defendant.  On  ioterrogatories  before 
trial,  plaintiff  disclosed  her  claim  that  the  pay- 
ment was  made  on  or  atmut  January  11,  1896,  at 
the  city  of  I.,  and  that  M.  and  L.  were  present, 
and  that  the  payment  was  made  to  Ik,  a  gen- 
eral agent  of  defendant  M.,  who  testified  te 
making  the  payment,  on  cross-examiDation  tes- 
tified that  he  did  not  know  about  the  V,  Block, 
where  be  said  the  payment  was  made,  being 
nearly  torn  down  and  UDoccupied  at  that  time; 
thnt  it  w^s  his  impression  that  he  paid  it  In 
the  V.  Block;  that  ne  paid  it  to  L.  in  what  he 
claimed  to  be  his  office;  and  that  it  was  not 
in  the  D.  Hotel.  L.,  who  was  a  witness,  fail- 
ed to  testify  to  the  whereabouts  of  himself  or 
his  office  on  that  day.  The  excuse  therefor  on 
motion  for  a  new  trial  on  newly  discovered 
evidence  that  on  that  day  his  office  was  in  the 


D.  Hotel,  in  I.,  and  that  he  was  In  another 
city,  was  that  he  was  taken  by  surprise  by  the 
testimony  of  M.,  snd  was  only  prepared  to  tes- 
tify that  he  was  not  paid,  and  that  on  a  subse- 
quent examination  oC  his  papers  be  discovered 
tbese  facts.  ■  Held,  that  diUgebce  warranting  A 
new  trial  was  not  shown. 

Appeal  from  Circuit  Court,  Floyd  County; 
B.  G.  Henry,  Judge  pro  tem. 

Action  by  Emma  B.  Loughmlller  against 
the  Union  Central  Life  Insurance  Company. 
Judgment  for  plalntifC.  Defendant  appeals. 
Affirmed. 

Charles  B.  Barrett,  Maxwell  &  Ramsey, 
and  C.  L.  &  H.  E.  Jewett,  for  appellant 
Stotsenbvrg  ft  WeaUters  and  a  D.  Kelso, 
for  aiq;>^ea. 

BOBY,  J.  On  January  20, 1883,  the  appel- 
lant Insurance  company  issued  a  policy  upon 
the  life  of  Thomas  R.  LoughmUler  for  91,000, 
upon  the  20-payment  life  plan,  in  considera- 
tion of  the  payment  of  the  annual  premium 
of  ¥34.22  during  said  20  years;  appellee,  wife 
of  the  insured,  being  named  as  beneficiary 
therein.  The  policy  contained  provlaloos  as 
follows:  \ 

"In  consideration  of  the  statements  made 
In  the  application  for  this  policy,  which  ap- 
plication is  hereby  made  a  part  of  this  con- 
tract, and  of  the  annual  payment  of  the  sum 
of  $3422  Dollars,  at  the  Home  office  of  the 
company,  on  or  before  the  ISth  day  of  Jan- 
uary at  noon  In  every  year  during  the  term 
of  twenty  years  from  date  hereof  and  of  the 
payment  when  due  of  any  and  all  notes  given 
for  premiums  or  parts  of  sanie." 
.  "After  three  years  premiums  shall  have 
been  paid,  except  in  case  of  failure  to  pay 
at  maturity  a  note  given  tor  premium,  the 
company  will,  upon  legal  surrender  of  this 
contract  while  in  force.  Issue  a  paid-up,  non- 
participating  Life  'Policy  for  the  amount 
named  in  table  'A'  on  the  following  page; 
and  If  not  surrendered.  In  such  case,  then 
this  policy  shall,  Without  Surrender,  become 
a  Pald-Up,  Term  Policy,  without  change  of 
conditions  and  agreements,  except  as  to  the 
payment  of  pr^nlums,  and  continue  in  force 
for  such  time  as  named  In  table  'C  on  the 
following  page,  at  the  end  of  which  time  the 
contract  shall  cease.  In  ease  the  Insured  dies 
while  the  said  Term  Policy  Is  In  force  the 
amount  of  forebome  piemlnma,  with  annual 
Interest  at  tlx  per  cent  sbaU  be  deducted 
from  the  sum  insured. 

"Gondltlons  and  Agreements.** 

"Second.  The  failure  to  jmy  any  of  the 
first  three  annual  premiums  or  notes,  or  In- 
terest upon  notes  given  to  the  company  for 
any  of  said  premiums,  on  or  before  tbe  days 
upon  which  they  become  due,  at  the  office  of 
the  company  In  the  city  of  Cincinnati  or  to 
the  authorized  agent  on  producing  a  receipt 
therefor  signed  by  the  President,  Vice  Presi- 
dent or  Secretary  (and  in  case  of  the  pay- 
ment of  a  note  upon  the  surrender  of  said 
note),  shall  avoid  and  nnlllfy  tlilB  poUcf, 


^Rehaarlng  denied.    Transfer  to  fiuprane  Court  Oenled. 


Digitized  by 


Google 


UiaON  CENTRAL  LIFE  INS.  CO.  t.  LOUGHMILLBB, 


268 


withoDt  acUon  on  the  part  of  the  Oompany. 
or  notice  to  the  InBured  or  beneficiary,  and 
all  peymenta  made  aponsald  policy  aball  be 
deemed  earned  as  i»remlumg  during  tta  cur- 
rency. 

"Third.  Any  and  alt  notes  which  may  be 
glTen  for  premiums  on  this  Policy,  with  their 
conditions,  are  hereby  made  a  ptrt  d  this 
contract  of  Insurance^" 

Tbe  first  and  second  preminms  were  paid 
when  due.  When  the  third  premlmn  became 
due,  tbe  assured  eicecuted  his  note  ther^or, 
payable  nine  months  after  date,  which  was 
accepted  by  appellant.  When  this  note  be- 
came due,  he  i»ld  $14.22,  and  gave  a  new 
note  for  $20,  due  three  months  after  date. 
The  IftBt  of  waM  notes  was  of  the  followliig 
tenor: 

"2a00.  Interest  40. 

•*New  Albany,  Indiana,  Oct  15,  189S. 

"Three  months  after  date  for  value  recelT- 
ed,  I  promise  to  pay  to  the  order  of  the 
Union  Central  Life  Insurance  Co.  at  Second 
National  Bank  at  New  Albany,  Ind.,  the  sum 
of  920.,  with  Interest  at  eight  per  cent,  per 
annum,  payable  annually  (being  the  pre- 
mium on  policy  No.  101,050  In  said  company 
bearing  date  Jan.  15,  189S),  and  with  attor- 
n^'s  fees.  If  this  note  or  any  Installment 
of  Interest  be  not  paid  at  maturity,  said  pol- 
icy, with  all  conditions -herein  for  the  sni^ 
render  or  continuance  as  a  paid-up  term  pol- 
icy, shall,  without  notice  to  any  Interested 
party,  be  null  and  void,  and  said  premium 
and  accrued  Interest  shall,  without  rebate  or 
discount  and  without  rerlvlng  said  policy, 
or  any  of  its  provisions,  be  collectible  without 
rehel  from  valuation  or  appraisement  laws. 

"ThoB.  B.  Loughmlller." 

The  fourth  and  subsequent  premiums  were 
not  paid,  and  appellee's  complaint  proceeds 
upon  the  theory  that  the  provision  relative 
to  the  extension  of  the  policy,  after  the  third 
payment  of  premium,  without  surrender,  op- 
erated to  continue  the  same  In  force  for  fire 
years  and  seven  months,  as  stipulated  by 
Table  C  within  which  time  the  assured  de- 
parted life.  She  avers  In  the  complaint  "that 
said  Thos.  Loughmlller  paid  upon  the  policy 
tbe  first  three  premiums."  Appellant,  an- 
swering, set  up  the  execution  and  terms  of 
tbe  last  note,  and  averred  that  It  was  not 
IMtld  when  due,  and  bas  never  been  paid,  by 
reason,  of  which  said  policy  became  null  and 
Told.  The  appellee  replied  In  general  denial 
and  by  a  plea  of  payment 

The  appellant  filed  no  denial  to  the  com- 
plaint, and  claimed  that  It  had  the  burden  of 
tbe  Issue,  and  the  resulting  right  to  open  and 
close  both  the  evidence  and  the  argument. 
The  court  held  otherwise.  The  correctness 
of  Its  holding  is  the  first  question  for  ded- 
Blon.  That  the  nonpayment  of  the  second 
note  at  matnrlty  avoids  the  policy  la  estab- 
lished by  Forbes  v.  Union  Central  Life  Ins. 
Co..  l&l  Ind.  88,  51  N.  B.  84;  the  provisions 
of  the  poUcy  before  the  court  In  that  eass 


b^g  substantially  Identical  with  the  one 
sued  upon.  In  suit  on  an  Insurance  policy, 
it  Is  ordinarily  snffldent  to  aver  the  issuance 
of  the  policy  and  tbe  death  of  the  assured; 
nonpayment  of  premium  or  other  default  re- 
lied upon  being  matter  of  defense.  Supreme 
Lodge,  etc.,  r.  Johnson,  78  Ind.  110;  Pbcenlx 
Ins.  V.  Stark,  120  Ind.  448,  22  M.  B.  US. 
.^pellee,  however,  counted  npon  a  condition 
of  the  policy  continuing  fbe  Insurance  in 
force  for  a  definite  period,  notwithstanding 
nonpayment  of  the  regular  premium.  In 
order  to  bring  herself  within  tbe  terms  of 
the  condition  and  contract  she  has  averred 
that  the  three  first  premiums  were  paid. 
The  contract  by  Its  own  clear  stipulation, 
becomes  a  paid-up  term  policy  for  the  time 
stipulated  In  Table  C  after,  and  only  after, 
the  payment  of  the  three-years  premiums, 
and  of  all  notes  given  tberefor.  Tbe  payment 
of  the  three  first  premitmis,  or  an  agreement 
for  credit  Is  therefore  a  condition  precedent 
to  the  policy  becoming  a  paid-up  term  policy. 
19  Am.  &  Eng.  Kncyc.  of  Law  (2d  Bd.)  p. 
81;  Klnne  v.  Insurance  Company,  92  Wis. 
835,  66  N.  W.  859;  Moses  v.  Insurance  Co., 
60  Ga.  196;  Wells  v.  Insurance  Co.,  28  Ind. 
App.  620,  62  N.  B.  601,  63  N.  B.  678.  88  Am. 
St  Rep.  208;  Meyer  v.  Insurance  Co.,  144 
Ind.  439,  43  N.  B.  448.  It  appears  that  It  was 
not  the  Intention  that  the  notes  given  should 
be  considered  payment  of  the  premium, 
changing  the  policy  to  a  pald7Up  term  polic; 
without  regard  to  their  payment  Pitt  v. 
Blrkshh%,  100  Mass.  500;  Curtis  v.  Hub- 
bard, 9  Mete.  (Mass.)  8^2.  If  tbe  transac- 
tion was  shown  to  have  amounted  to  a  loan, 
to  evidence  which  notes  were  given,  tbe  rule 
would  be  different  Insurance  Co.  v.  little, 
BO  Ind.  604;  Insurance  Co.  v.  Dutcher,  95  U. 
8.  269,  24  L.  Bd.  410;  Insurance  Co.  r.  Wal- 
lace, 93  Ind.  17;  Kline  v.  AKoclatlon,  111 
Ind.  466, 11  N.  B.  620,  60  Am.  Hep.  703.  Ap- 
pellee's right  was  dependent  upon  proof  that 
the  condition  bad  been  performed.  She  as- 
sumed the  burden  of  making  such  proof,  and 
was  therefore  entitled  to  open  and  close  tiie 
case.   Bums'  Rev.  St  1001,  SS  542,  546. 

A  further  reason  for  a  new  trial  is  on  ac- 
connt  of  newly  discovered  evidence.  Affi- 
davits accompanying  the  motion  set  out  the 
evidence.  It  Is  to  the  eftect  that  a  building 
in  Indianapolis  formerly  known  as  the 
"Vance  Block"  was  undergoing  r^alrs  and 
being  remodeled,  and  that  on  July  1,  1804, 
John  S.  Lambert,  appellant's  agent  had  va- 
cated his  office  In  said  building,  and  did  not 
return  to  It  until  November  1,  1897;  that  on 
January  11,  1886,  said  I^mbert  was  at  Ub- 
erty,  Ind.,  where  he  resided,  and  not  in  In- 
dianapolis at  all;  that  he  purchased  a  draft 
at  the  bank  in  Liberty  on  that  dfiy,  wrote 
a  letter  from  said  town,  and  received  a  let- 
ter from  his  clerk  at  Indianapolis;  that  his 
tOUce  was  at  that  time  In  room  260  of  the 
Denlson  Hotel.  Tbe  affidavits  as  to  such 
facts  are  made  by  disinterested  posons,  and 
appear  concluslTe  as  to  tiielr  olrtenee.  The 
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controversy  at  the  trial  was  narrowed  down 

to  tbe  single  question  of  wbetber  the  $20 
note  last  given  bad  been  paid.  Appellee  pro- 
duced a  witness  wbo  testified  that  he  receiv- 
ed tbe  money  from  Loligh miller,  carried  It 
to  Indianapolis,  and  paid  It  to  Lambert,  to 
whom  said  note  had  been  Indoraed  for  collec- 
■tlon;  that  Lambert  told  him  tbe  note  was 
at  Liberty,  and  that  he  would  mall  It  to 
him.  No  receipt  was  given,  and  tbe  note 
was  not  surrendered.  Lambert,  as  a  wit- 
ness, denied  tliat  payment  had  been  made  to 
him  by  any  one.  Appellee's  witness  testified 
that  payment  was  made  at  Lambert's  office, 
in  tbe  Vance  Block,  on  January  11,  1800. 
The  relevancy  of  the  newly  discovered  evi- 
dence is  apparent  Two  objections  are  made 
to  a  new  trial  betag  granted  on  account  of 
It:  First,  that  It  is  cumulative;  second,  that 
diligence  la  not  abown.  "Cnmulatlve  evi- 
dence is  evidence  of  the  same  kind,  to  the 
same  point  Thus,  if  a  fact  is  attempted  to 
be  proved  by  the  verbal  admissions  of  a 
party,  evidence  of  another  verbal  admission 
to  the  same  effect  Is  cumulative."  1  Greenl. 
Bv.  i  2:  HInes  v.  Driver,  100  Ind.  816,  327. 
The  witness  McCay  testified  to  making  pay- 
ment of  tbe  note  to  Lambert  at  the  time  and 
place  stated.  Lambert  testified  that  no  such 
payment  was  made  at  any  time  or  place. 
The  evidence  exhibited  by  the  affidavits 
tended  to  the  same  conclusion  as  did  the  tes- 
timony of  Lambert,  but  It  is  not  of  the  same 
class.  It  tends  to  prove  tbe  same  fact  as 
dfd  evidence  Introduced,  but  no  evidence 
was  Introduced  tending  to  show  that  pay- 
ment could  not  have  been  so  mnde  by  rea- 
son of  tbe  nonexistence  of  tbe  place  at  which 
it  was  said  to  have  been  made.  The  of- 
fered evidence  is  not  therefore,  regarded  as 
cumulative  In  tbe  sense  that  prevents  a  new 
trial  on  account  of  its  discovery.  It  tends 
to  prove  the  same  facts,  but  In  a  materially 
difTerent  way.  Hines  v.  Driver,  100  Ind.  315- 
328;  Rains  v.  Ballow.  54  Ind.  79;  Hum- 
phreys V.  Kllck,  49  Ind.  189;  Humphries  v. 
Marabairs  Adm'rs,  12  Ind.  609;  Kocbel  v. 
Bartlett  88  Ind.  237;  Cooper  v.  Ellis,  3  Ind. 
App.  142,  29  N.  E.  444;  Blackburn  v.  Crowd- 
er,  110  Ind.  127,  10  N.  B.  933.  The  witness 
Lambert  was  the  general  agent  of  the  appel- 
lant company  in  Indiana.  Notice  to  blm  was 
notice  to  appellant.  He  was  a  witness,  and 
failed  to  testify  relative  to  the  whereabouts 
of  bis  office  or  himself  on  the  day  named. 
The  excuse  given  therefor  is  that  he  was 
taken  by  snrprlse  by  tbe  testimony  of  Mc- 
Cay, and  was  not  prepared  to  testify,  other 
than  tliat  be  had  not  been  paid  tbe  amount 
of  said  note;  that  after  returning  home  he 
consulted  his  papers  and  memorandum,  with 
tbe  result  stated.  Appellee's  attorneys  de- 
clined to  advise  appellant's  attorneys  prior 
to  the  trial  as  to  the  details  of  the  payment 
claimed,  other  than  that  it  bad  been  made  to 
a  duly  authorized  agent  of  tbe  company. 
Thereafter  interrogatories  were  submitted  to 
appellee,  the  answers  to  which  disclosed  the 


plaintiff's  claim  to  be  that  said  note  was 
paid  on  or  about  January  11,  1806,  at  In- 
dianapolis, Ind.;  that  McCay  and  Lambert 
were  present;  and  that  the  payment  was 
made  to  the  latter.  On  cross-examination, 
McCay  was  asked  the  following  questions: 
"Q.  In  1896,  In  January,  don't  you  know 
that  the  Vance  Block  was  almost  torn  down; 
there  was  nobody  occupying  It;  the  tenants 
were  all  out  of  the  building?  A.  I  don't 
know  about  that  Q,  They  were  putting  four 
or  five  floors  upon  It?  A.  In  1896  I  paid  It 
In  Mr.  Lambert's  office,  wherever  It  was. 
I  paid  It  to  Mr.  Lambert  in  person.  Q.  Ton 
said  yon  paid  It  Id  the  Vance  Block?  A. 
That  was  my  impression,  because  I  used  to 
go  to  his  office  In  tbe  Vance  Block.  Q.  Did 
yon  pay  It  In  tbe  Denlson  House?  A.  No, 
sir.  Q.  Are  you  certain  of  that?  A.  Tes, 
sir.  Q.  If  Mr.  Ijimbert's  office  was  in  the 
Denlson  House,  No.  283,  In  1896,  then  you 
did  not  pay  It  to  Mr.  Lambert?  A.  I  don't 
say  that  I  paid  It  to  Mr.  Lambert  In  cash. 
I  paid  it  to  blm  in  person,  In  what  be  claim- 
ed to  be  his  office."  In  view  of  these  facts, 
we  are  constrained  to  bold  that  due  diligence 
has  not  been  shown,  and  that  for  such  rea- 
son there  was  no  error  in  overruling  the  mo- 
tion on  account  of  the  newly  discovered  evi- 
dence. This  leads  to  an  affirmance  of  tbe 
Judfrment.  There  is  evidence  supporting  the 
verdict,  evidently  credited  by  the  Jury. 
Judgment  affirmed. 


(3S  Ind.  App.  KM] 
CHRISTIAN  V.  HIGHLANDS. 
(Appellate  Court  of  Indiana,  DlTision  So.  1. 

Dec.  18.  1903.) 

DEEDS— EXPRESS  TRUSTS— CREATION  —  STAT- 
UTE OF  FRAUDS— MODIFICATION  OF  AGREE- 
MENT BY  PAROL—SURETYSHIP— RIGHTS  OF 
SURETY— CXJLIUS  AGAINST  ESTATES— STATE- 
MENT. 

1.  Under  Burns'  Rev.  St  1901,  I  3391,  pro- 
vldiug  that  no  trust  concerning  lands  except 
such  as  may  arise  by  {mplication  of  law  shall 
be  created  unless  in  writing  signed  by  the  par- 
ty creating  the  same,  a  deed  conveying  certain 
renl  estate  to  plaintiff  "in  trust,"  but  failing 
either  by  reference  or  otherwise  to  indicate  the 
purpose  of  the  trust  or  any  beneficiary,  was  in- 
sufllcient  to  create  an  express  trust. 

2.  Where  a  widow  conveyed  certain  land  to 

Elaintiff  in  trust  to  pay  the  debts  of  her  hus- 
and,  etc.,  by  a  deed  which  was  insufficient  to 
create  an  express  trust,  but  in  ao  action  there- 
on by  the  grantee  aeainst  the  widow's  per- 
Booal  representative  alter  her  death,  to .  which 
her  heirs  were  not  parties,  he  admitted  his 
trusteeship,  and  pleaded  of  record  the  trust  for 
which  the  conveyance  was  made,  such  tmst 
was  enforceable  against  bim. 

3.  Where  a  widow  conveyed  certain  of  her 
husband's  property  to  plaintiff  in  trust  to  pay 
tbe  husband's  debts,  after  fulfillment  of  such 
trust  the  conveyance  could  not  be  changed  by 
parol  Into  a  mortgaee  of  lands  remaining  un- 
sold to  indemnify  plaintiff  as  surety  for  the 
widow's  debts. 

4.  While  a  surety  on  a  note  assumes  liability 
to  the  payee  from  the  dme  of  executing  thu 
note,  he  has  no  cause  of  action  against  his 


I  lit 


*.  See  Principal  and  Surety,  vA  40,  CwL  Di^ 
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griDciosI  until  he  has  been  compelled  to  pay 
le  debt,  or  has  sostalned  Bome  lose  hj  reason 
ot  hlB  suretTHblp. 

5.  Where  a  complaiat  in  an  action  against  a 
decedciit's  estate  alleged  that  plaintiff  was 
comi>eIIed  to  pay  and  did  pay  on  certain  dates 
certain  sama  of  money  for  intestate  as  her 
surety  00  certain  notee  specified,  the  complaint 
contained  sufflcient  allegations  to  bar  another 
action  for  the  same  demand,  and  was  there- 
fore a  snffldent  statement  ox  a  dabn  against 
decedent's  astata. 

Appeal  from  Clrcnlt  Conrt,  Huntington 
County;  R.  K.  Erwin,  Special  Judge. 

Action  by  Dnniel  Cbrlstlan  against  James 
Highlands,  as  administrator  of  the  estate  of 
Judith  Glicb.  deceased.  From  a  judgment  In 
favor  of  defendant,  plalntlft  appeals.  Ee* 
versed. 

Samuel  M.  Sayier,  for  sppdhmL  Fred  H. 
Bowers,  for  appellee. 

BLA.CK,  J.  The  court  below  luatalned  the 
demurrer  for  want  of  suffld^t  fatrts  of  the 
aiqKllee,  administrator  of  the  estate  of  Judith 
Glick,  deceased,  to  each  of  the  two  paragraphs 
of  the  appdianfs  statement  of  claim  against 
that  estate.  In  the  second  paragraph  It  was 
bi  sabstanoe  alleged  that  the  Intestate,  widow 
of  Bm&nnel  QUdk,  deceased,  and  cfttaln  oth- 
ers named,  bis  children,  their  qnltdalm 
deed,  October  18,  1881,  conveyed  certain  de- 
scribed real  estate  In  Huntington  county  to 
the  appellant,  in  trust  to  pay  the  debts  of  said 
Emannel  Gitck,  deceased.  Judith  GllCk  agree< 
big  that  as  mwdi  of  her  share  of  the  real  es- 
tate as  might  be  necessary  therefor  should  be 
used  to  pay  such  debts;  that  the  appellant 
proceeded  to  sell  and  did  sell  all  of  the  real 
estate,  except  a  portion  ihttwt  described,  be- 
ing 12.81  acres,  which  tract  was  less  tiian  a 
one-third  Ahare  of  Oie  real  estate  so  craveyed 
to  him;  that  Judith  GUck,  widow,  consented 
to  such  ssles,  and  that  ttie  proceeds  thereof 
Ahonld  be  applied  on  the  debts  of  Emanuel 
Gliclt,  her  deceased  husband,  and  the  proceeds 
were  so  ai^lled,  and  his  debts  were  paid;  that 
after  Oie  debts  had  been  paid  the  appellant, 
In  the  qprlng  of  1862,  his  wife  Joining,  exe- 
coted  a  deed  far  such  remaining  real  estate  to 
Judith  Gllck,  and  tendered  it  to  her  In  full 
settlement  of  ills  said  trust;  that  when  lie 
tendered  it  to  her  she  was  Indebted  to  one 
John  Goldesser  on  two  notes— one  for  9150,  to 
become  due  June  1,  1882,  and  one  for  990,  to 
i>ecome  due  July  SI,  1888;  that  instead  of  ac- 
cepting the  deed  she  and  the  appellant  made 
a  new  agreement,  by  which  they  mutually 
agreed  tliat  the  first  deed  above  igentioued 
should  be  considCTed  to  be  and  should  be  a 
mortgage  to  secure  the  appellant  against  any 
loss  or  costs  which  he  ml^t  incur  if  be  should 
secure  the  renewal  of  these  two  notes  when 
tbey  diould  become  due  respectively,  and  they 
then  agreed  that  the  appdlant  should  sectire 
the  renewal  of  the  notes  by  signing  the  re- 
newed notes  dated  June  1,  18S2,  and  July  81, 
1883,  and  they  arranged  and  agreed  with  flie 
payee  of  the  notes  to  renew  them;  and  the 


appellant  and  JndlQi  GUdt  then  further 
agreed  that;  In  consideration  of  Hie  title  of  the 
real  estete  remaining  in  the  appellant,  and  be- 
ing by  them  considered  to  be  a  mortgage  In 
bis  favor,  he  would  act  as  surety  for  her  on 
such  loans  of  money  as  she  In  the  future 
might  need  to  borrow.  It  was  alleged  that 
pursuant  to  tills  agreem«it  the  ttppcllnnt  en- 
tered himself  as  surety  on  the  nn^Vk  cA  notes 
by  signing  them;  that  when  It  was  so  agreed 
to  condder  flie  deed  to  be  a  mortgage  Judith 
Gllck  was  the  surety  of  cue  Jacob  W.  GUck 
on  a  note  dated  In  1873,  payable  to  one  Martha 
Dinlus,  and  when  the  agreement  aforesaid 
was  made  Jacob  W.  Qlick  was  solvent,  and 
the  note  payable  to  Martha  Dlnlus  was  col- 
lectible him;  that  about  the  year  1882 
Judith  Gllck  gave  Martha  DInlua  verbal  no- 
tice to  sue  upon  the  note  so  belonging  to  the 
latter;  that  at  the  time  of  the  making  of  the 
agreement  between  Judith  GUck  and  the  ap- 
pellant MarQia  Dlnlus  had  knowledge  that  the 
legal  title  to  the  real  estate  was  in  the  appel- 
lant by  the  above-menUoned  deed  of  trust 
and  afterward  at  divers  times  Judith  GUck 
told  Martha  Dlnlus  that  the  appellant  held  the 
land  to  Indemnify  himself  against  any  loss  on 
account  of  securing  the  loans  which  Judith 
Gllpk  made;  that  afterward,  to  18D1,  Martha 
Dlnlus  obtained  a  Jui^ment  to  the  court  be- 
low against  Judith  GHck  on  her  said  note,  and 
the  appellant  was  not  a  party  to  the  suit;  that 
Martha  Dtolus  for  many  years,  from  1891  un- 
til the  deatti  of  Judith  Gllck,  never  attempted 
to  collect  the  Judgment  by  execution;  that 
March  13,  1890,  Judith  Gllck,  by  her  promis- 
sory note,  promised  to  pay  one  Amos  D. 
Tonng  $250,  one  year  after  date;  that  the  ap- 
pellant, pursuant  to  his  agreement  afbresald, 
entered  himself  as  surety  on  this  note,  relying 
on  the  agreement  and  tiie  deed  as  his  Indem- 
nifying security;  tliat  August  10, 1803,  Judith 
Gllck,  with  the  knowledge  and  consent  of  the 
appellant,  ber  surety,  made  a  payment  of 
on  the  note  payable  to  Toung,  but  never  aft^v 
ward  made  any  further  payment;  that  she 
died  to  Huntington  county  February  4,  1901. 
having  no  property,  real  or  personal,  except 
the  real  estate  above  mentioned;  that  from 
June  1, 1899.  until  her  death  she  had  no  other 
property,  real  or  posonal;  that  the  Judgment 
of  Martha  Dlnlus  has  been  filed  aa  a  claim 
against  the  estate  of  Jndltii  Gllck,  deceased. 
In  tiie  clerk's  office  of  Oiat  county;  that  there 
are  no  creditors-  of  her  estate  besides  the  ap- 
pellant except  Martha  Dlnlus  and  Amos  D. 
Young  and  one  Bmsnuel  GHck;  that  the  last- 
named  creditor,  tar  many  years  before  her 
death,  knew  of  the  details  of  the  sgreonent 
between  trer  and  the  appellant  and  that  the 
latter  was,  by  said  s^feemeat,  to  be  consider- 
ed to  Iw  ha  mor^gee,  and  was  to  \*e  Indem- 
nified out  of  the  real  estate  tor  any  payment 
that  be  might  make  as  surety  for  her,  and 
consented  to  such  srrangranent  and  agree- 
ment; that  Amos  D.  Toung  knew  of  said 
agreement  snd,  relying  on  the  same,  loanetf 
said  sum  of  92S0  to  Judith  GUck;  ttiat,  tbm 
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being  iBsolTent,  except  as  she  oimed  said  real 
ratate,  and  bavlDg  no  other  property,  tbe  ap- 
pellaot.  NoTember  IS,  1899,  was  compelled  to 
pay  and  did  pay  for  her.  as' her  surety,  to  the 
estate  of  John  Colclesser,  deceased,  on  tbe 
note  dated  June  1,  1882,  $62.84,  and  on  the 
note  dated  July  SI.  1883,  $74.75;  that  appel- 
lant was  liable  for  the  payment  of  tbe  note 
made  to  Yoong  dated  March  13.  1890,  In  the 
sum  of  5500,  and  that  tbe  amount  for  which 
be  was  liable  and  which  be  had  been  com- 
pelled to  pay  was  $637.79;  that  Judith  OUck, 
In  all  h»  dealings  with  all  her  creditors,  open- 
ly proclaimed  and  declared  to  them  that  the 
appellant  held  all  of  said  real  estate  in  tbe 
trust  deed  of  October  18,  1881,  which  remain- 
ed unsold,  as  and  for  an  indemnity  against 
any  loss  tiiat  might  accrue  to  Mm  by  reason 
of  Ms  said  suretyship  on  said  notes.  Prayer 
that  tbe  appellant's  claim  be  allowed  as  a  pre< 
feiied  claim  against  tbe  estate  in  tbe  class  of 
mortgages,  and  of  priority  as  of  date  of  June 
1,  1882,  in  tbe  sum  of  ¥700,  and  that  tbe  ap- 
pellee be  ordered  to  pay  the  same  as  of  such 
priority,  and  for  all  other  proper  relief.  Tbe 
deed  of  oonyeyanco  and  tbe  sereral  promis- 
sory notes  executed  by  tbe  appellant  were  filed 
as  exblblts,  Tbe  first  paragraph  was  like  tbe 
second,  ^!ept  that  llie  amount  ot  tbe  note  to 
Martha  Dlnlus  was  mentioned  tbecein,  t>elng 
170,  and  In  oflior  reiveetB  the  &cts  were  stat- 
ed more  folly  In  tbe  second  paragraph.  By 
tbe  tenoM  of  the  deed  the  grantors  conveyed 
and  qnUclalmed  to  tbe  appellant  "In  trust,"  no 
consideration  being  stated,  and  tbe  purpose  of 
the  creation  of  a,  trust  not  being  more  fully 
expressed. 

Hie  appellBnt,  the  grantee  *in  trust,*'  In  tale 
Btatement  of  claim,  admits  and  sets  forth  tbe 
character  and  object  of  tbe  trust,  which  do 
not  appear  to  bare  been  expressed  otberwlse 
Oian  orally,  being  tiiat  tbe  grantee  shoidd  pay 
Qie  dcMs  of  the  deceased  husband  of  one  of 
ttie  grantKB  and  father  of  th%  others,  using 
t(X  such  purpose  so  much  of  the  widow's  onp- 
lUrd  diare  of  tbe  land  u  might  be  necessary, 
DO  other  conslderBtlon  being  mll^[ed;  It  being 
admitted  also  that  be  bad  accomplished  the 
purpose  of  fbe  couT^ance  in  trust,  and  that  a 
certain  d^ltely  described  portion  of  the  real 
estate^  less  than  the  widow's  shar^  remained 
tmdisposed  of,  wbidi  he  recognised  as  the 
property  of  the  widow;  it  being  alleged  tbat, 
instead  oC  conv^ng  to  faer,  as  he  proposed  to 
do,  the  legal  title  thereof,  it  was  agreed  orally 
between  the  widow  and  tbe  appellant  tbat  the 
deed  BO  executed  In  trust  for  a  certain  pur- 
pose, tbe  payment  of  the  debts  of  Emanuel 
611(^,  deceased,  sboold  be  by  tbe  widow  and 
tbe  app^ant  treated  In  tbe  future  as  a  mort- 
gage to  secure  and  indemnify  tbe  appelant  as 
surety  for  tbe  widow  upon  the  {sromlssory 
notes  thereafter  to  be  executed. 

Our  statute  prides  that  no  trust  cfm- 
cernlng  lands,  exc^t  such  as  may  arise  by 
Implication  of  law,  shall  be  created,  unless  in 
writing,  signed  by  the  party  creating  tl% 
r  by  bis  attorn^  thereto  lawfully  ati- 


thorlzed  in  wilting.  Section  3391«  Bums' 
Ber.  at.  1001.  It  Is  not  enough  for  tbe  deed 
of  conveyance  by  which  it  is  proposed  to  cre- 
ate a  trust  that  It  shall  merely  Indicate  an 
Intention  of  tbe  parties  thereto  to  create 
some  sort  of  trust.  The  trust  must  be  ex- 
pressed In  the  Instrument,  or  by  a  reference 
therein  to  some  other  writing,  so  that  the 
court  which  is  called  upon  to  enforce  it  as  an 
express  trust  may  ascertain,  without  resort 
to  parol  evidence,  the  character  of  the  trust 
To  this  end  a  beneficiary  should  be  named 
or  Indicated.  In  tbe  deed  here  shown  no 
purpose  of  tbe  trust  is  stated.  There  Is  no 
provision  requiring  the  trustee  to  bold  tbe 
property  for  any  designated  use  or  purpose^ 
or  for  any  de^nated  person.  It  caimot  be 
ascertained  from  the  writing  that  the  trustee 
was  to  devote  the  land  or  Its  proceeds  to  any 
particular  purpose,  and  to  hold  and  recover 
tbe  remainder  thereof  not  so  used  to  tbe 
grantors,  or  any  of  them..  It  may  be  claimed 
plausibly  that  there  is  Indication  In  the  vnlt- 
tng  that  tbe  grantee  was  not  to  bold  abso- 
lutely for  his  own  benefit  alone,  for  in  such 
case  the  words  'In  trust"  would  be  wholly  su- 
perfluous; yet  there  cannot  be  said  to  have 
been  more  than  tbe  InelEectiial  expression  of 
a  desire  to  create  a  tmit.  Inasmuch  as  the 
writing  which  an  eipreu  trust  is  created 
must  contain  a  proper  and  sufficient  declara- 
tion of  the  trust,  and  not  stop  shwt  with  tbe 
designation  of  a  trosteew  See  DUlaye  t. 
Oreenougb,  45  N.  T.  48a  It  18  plain  tbat  by 
tbe  deed  in  question  an  egress  tmst  was  not 
created.  The  case  before  ns  Is  not  one 
broo^ht  by  tbe  assumed  cestui  que  tmst  see- 
ing the  enforcement  of  tiis  alleged  parol 
trust  undw  tiie  terms  of  tbe  deed  <tf  conr^ 
ance^  supplemented  by  a  parol  agreemoit,  but 
tbe  grantee  talniself  baa  Instituted  the  suit, 
asserting  in  bis  complaint  his  tmsterahlp, 
and  tbe  character  thereof,  and  naming  the 
beneficiary  tor  whom  he  was  to  hold  the  por^ 
tton  of  the  land  remaining  after  the  accom- 
plidimeat  of  his  active  duty  as  irustea  He 
has  admitted  by  nuittar  of  record  the  facto 
which,  if  set  forth  In  the  deed,  would  have 
made  It  fully  exptesslTe  of  an  enforceable 
trust.  Tbe  court  is  not  called  upon  to  acc^ 
parol  evldfflce  as  against  the  grantee  for  tbe 
purpose  of  charging  him  as  a  trustee.  Tbe 
facts  thus,  for  tbe  purposes  <tf  tbe  case  es- 
tablished, are  such  that  it  would  be  a  travA 
ivon  the  widow  who  Joined  in  tbe  convey- 
ance to  deny  faer  beneficial  ownership  of  -the 
real  estate  In  question;  and  the  alleged  trus- 
tee does  .not  Interpose  tbe  statute  w  resist 
tbe  proof  of  the  trust  by  parol  evidence,  but 
asserte  the  widow's  equitable  ownership  <tf 
the  proper^  and  bis  bare  legal  titles  There 
could  be  no  occasion  here  for  the  enforce- 
ment of  Hie  stotuto  to  prevrat  fraud,  the 
purpose  for  which  It  was  oiacted.  Tbe  appel- 
lant could  have  no  reason  to  coniplaln  tf  In 
tbe  suit  brought  by  him  against  the  pmonal 
representatlTe  of  tlie  deceased  widow,  in 
which  her  heirs  at  law  woe  not  parties  tbe 
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court  to  wlilcb  be  applied  took  the  rtew  at 
tbe  transaction  presented  by  blm. 

Assuming,  then,  that  for  the  purposes  of  the 
case  the  appellant,  when  be  bad  paid  tbe 
debts  of  the  deceased  husbaad  and  father, 
held  the  unused  portion  of  the  real  estate 
In  trust,  the  equitable  title  thereto  being  in 
the  widow,  could  this  relation  be  changed  by 
parol  so  as  to  cocrert  the  deed  of  convey- 
ance, under  which  the  appellant  so  held  the 
legal  title,  into  a  mortgage  to  secure  or  in- 
demnify tbe  appellant  upon  bis  contracts  of 
suretyship  for  the  widow,  to  be  entered  Into 
in  the  future?  This,  we  think,  must  be  an- 
swered In  the  negative.  The  agreement  that 
the  deed  of  conveyance,  admitted  to  be  a 
conveyance  In  trust  for  a  certain  purpose- 
that  of  paying  the  debts  of  the  deceased  hus- 
band and  father— should  stand  as  a  mort- 
gage indemnifying  the  grantee  against  loss 
by  reason  of  his  foture  suretyship  for  one  of 
the  grantors,  was  within  the  statute  of 
firauds,  and  not  enforceable,  because  not  In 
writing,  signed  as  required  by  the  statute. 
Irwin  V.  Hubbard,  '40  Ind.  350,  19  Am.  Rep. 
679.  Among  the  cases  there  cited  are  Curies' 
Heirs  t.  Eddy,  24  Mo.  117,  66  Am.  Dec.  689, 
and  cases  there  dted;  Wood  t.  Wood,  124 
Ind.  646.  24  N.  E.  761.  9  L.  R.  A.  173;  Slack 
T.  CoIUns,  145  Ind.  669.  42  N.  E.  910.  A 
contract,  which,  being  within  the  statute  of 
frauds,  has  been  made  in  compliance  there- 
with, cannot  be  orally  modified.  Oarpen- 
t&  T.  Galloway.  73  Ind.  418.  While,  there- 
fore, ttie  ai^llant's  effort  to  have  the  quit- 
claim deed  treated  as  a  mortgage  to  secure 
mny  Indebtedness  of  tbe  Intestate.  Judith 
GUck,  to  Mm,  growing  out  of  his  surety- 
ship for  her,  It  does  not  necessarily  follow 
Oiat  he  had  no  claim  for  the  recovery  of  mon- 
ey from  her  estate;  and  the  complaint  needs 
farther  consideration  to  ascertain  whether 
or  not  it  shows  facta  on  which  to  base  such  a 
recovery.  While  a  surety  upon  a  promissory 
note  assumes  liability  thereon  to  the  payee 
from  the  time  of  executing  the  note,  yet  until 
be  has  been  compelled  to  pay  tbe  debt,  or  has 
sustained  some  loss  by  reason  of  bis  sure- 
tyship, he  has  no  cause  of  action  against  his 
principal  merely  on  tbe  ground  that  he  is 
bound  as  surety,  and  liable  as  such  to  pay 
the  debt,  even  though  the  principal  be  In- 
solvent, and  wholly  unable  to  dlschai^e  the 
debt,  or  any  part  of  It  His  right  of  action 
a^Inst  bis  principal  is  not  founded  upon  tbe 
note,  but  grows  out  of  the  implied  obligation 
of  the  principal  to  Indemnify  the  surety  for 
bis  loss  as  such,  to  which  his  recover?  must 
be  limited.  Gleseke  v.  Johnson,  115  Ind.  308, 
37  N.  £1  673;  Barnes  v.  Sammons,  128  Ind. 
596,  27  N.  E.  747;  Goodwin  v.  Davis,  16  Ind. 
App.  120.  43  N.  E.  881.  This  sofflclenUy  dis- 
poses of  what  is  averred  in  the  complaint 
concerning  the  note  made  by  the  Intestate 
and  the  appellant  u  her  surety  to  Amos  D. 
young. 

It  is  alleged  in  the  complaint  that  the  ap- 
pellant vras  cwipelled  to  pay  and  did  pay 
>R«bearlng  denied.  Traul 


November  13.  1899,  for  the  intestate,  as  ber 
surety,  a  spedfled  amount  on  a  note  dated 
June  1.  1882,  and  another  certain  amount  on 
a  note  dated  July  31,  1883.  Tbe  claim  was 
filed  March  6.  1902,  the  Intestate  having  died 
February  4,  1901.  We  cannot  look  to  tbe 
notes  filed  as  exhibits,  and  can  know  concern- 
ing them  only  what  Is  alleged  In  the  com- 
plaint. It  is  well  established  that  tbe  state- 
ment of  a  claim  against  a  decedent's  estate, 
like  a  complaint  originating  before  a  Justice 
of  the  peace,  is  to  be  r^arded  as  sufficient 
If  it  apprises  tbe  defendant  of  tbe  nature  of 
the  claim  and  the  amount  demanded,  and 
contains  enough  substantial  matter  to  bar 
another  action  for  the  same  demand.  Apply- 
ing this  rule  to  the  complaint  before  us,  and 
having  reference  to  our  decisions  wherein 
tbe  rule  has  been  affirmed,  we  are  required  to 
hold  that  each  paragraph  was  a  sufficient 
statement  of  claim,  Taggart  v.  Tevanny,  1 
Ind.  App.  339,  27  N.  B.  511;  Kolght  y. 
Knight,  6  Ind.  App.  268,  S3  N.  B.  456;'  Hop- 
well  V.  Kerr,  9  Ind.  App.  11,  36  X.  E.  48; 
McCuIloch  V.  Smith,  24  Ind.  App.  636,  67  N. 
B.  148.  79  Am.  St  Rep.  281;  Harker  v.  Glide- 
well,  23  Ind.  219;  Qerbw  t.  Sharp,  72  Ind. 
653. 

Judgment  xerened. 


(33  Ind.  App.  488) 
OHBIST       STATS.  1 
(Appellata  Gout  itf  Indiana,  Division  No.  1. 
Dec;  Ifik  1908.) 
GAUINO-STATtrrBS— INDIOnCBNT. 
1.  BoFDS'  Rev.  8t  1901,  |  2178,  provides  that 
'Vhoever  keeps  a  boilding  or  room  *   *   *  to 
be  used  or  occupied  for  gaming,  or  kaowiogly 
permits  the  same  to  be  used  or  occupied  for 
gaming,  or  whoever,  being  the  owner  of  any 
bnildioa  or  room,   •   *   *   rents  the  same  to 
be  Qsed  or  occupied  for  gaming,  sball  be  fined," 
etc.   Eeld,  that  an  indictment  chargiag  that  de- 
fendant, being  then  and  there  tbe  keeper  of  a 
bnilding  and  room  witMn  the  county  and  state, 
did  then  and  there  permit  said  bnilding  and 
room  to  be  used  and  occnpied  for  gaming  by 
certain  persons,  and  did  permit  them  to  play 
thTO  and  other  games  of  chance  therein  for 
money,  snffldeatly  stated  an  offense  described 
the  first  clause  of  sach  section. 

Appeal  tiom  Circuit  Court  Blackford 
GoQttty;  Bdwin  0.  Vaughn.  Judge. 

William  F.  Olu-lst  was  eoDTlcted  of  keeping 
a  building  or  room  to  be  used  of  occupied  for 
gaming,  and  he  appeala  Affirmed. 

Hindman  &  Powell,  for  appellant  John 
Bums,  Pros.  Atty..  Q  W.  Miller,  Atty.  Gen., 
O.  O.  Hadley,  W.  O.  Geake.  and  L.  G.  Botbs- 
child,  for  the  State. 

ROBINSON,  T.  The  indictment  charges 
that  at  a  time  and  place  named  appellant 
"being  then  and  there  the  keeper  of  a  build- 
ing and  room  in  said  county  and  state,  did 
then  and  there  permit  said  building  and 
room  to  be  used  and  occupied  for  gaming 
by  certain  persons,  to  wit  •  •  •  and  did 
permit  such  persons  in  and  about  such  build* 
>  to  Supreme  Court  denied. 
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Ing  flnd  room  to  play  taxo,  poker,  and  other 
games  of  chance  for  moD^."  The  sufflclen- 
cy  of  this  Indictment  against  a  motion  to 
quasb  la  the  only  question  presented.  The 
statute  (section  2173,  Bums'  Hev.  St  1901) 
provides  that  "whoever  keeps  a  building, 
room,  •  •  •  to  be  used  or  occupied  for 
gaming;  or  knowingly  permlta  the  tame  to 
be  used  or  occupied  ftir  gaming;  or  wboerer, 
being  the  owner  of  any  building,  room, 
*  *  *  rents  the  same  to  be  used  or  occu- 
pied for  gaming,  shall  be  fined  not  more 
than  Are  hundred  dollars  nor  less  tban  ten 
dollars."  The  above  section  of  the  statute 
defines  three  separate  ofFenses:  (1)  Keeping 
a  building  or  room  to  be  used  or  occupied 
for  gaming;  (2)  keeping  a  building  or  room, 
and  knowingly  permitting  the  same  to  be 
uffed  or  occupied  for  gaming;  @)  being  the 
owner  of  the  building  or  room,  and  renting 
it  to  be  used  or  occupied  for  gaming.  The 
indictment  does  not  charge  the  offense  defin- 
ed in  either  tbe  second  or  third  clauses.  It  is 
not  charged  that  appellant  kept  a  building 
and  knowingly  permits  it  to  be  used  for 
gaming,  or  that  he  owned  a  building  and 
rented  It  to  be  used  for  gaming.  But  consid- 
ering the  Indictment  as  a  whole,  It  does 
charge  the  offense  defined  In  the  first  clause; 
that  Is,  that  appellant  kept  a  building  and 
room  that  was  being  used  and  occupied  for 
gaming.  It  does  not  simply  charge  that  ap- 
pellant  was  the  keeper  of  a  building  which 
he  permitted  to  be  used  for  gaming,  but  It 
partlcnlarlses  by  naming  cvtain  persons 
whom  appellant  permitted  to  play  certain 
games  in  the  building,  thus  sufficiently  in- 
forming appellant  that  be  was  charged  with 
keeping  a  room  that  was  being  used  and 
occupied  for  gaming.  The  Supreme  Court 
has  said  the  general  rule  Is  that,  If  tbe  facts 
well  pleaded  supply  grounds  for  the  neces- 
aaiy  legal  conclusion,  It .  will  be  made  by 
tbe  court,  and  the  failure  of  the  pleader  to 
state  It  wUI  not,  under  onr  Criminal  Code, 
however  it  may  tiave  been  at  common  law, 
vitiate  tbe  indictment  Hennlng  v.  The 
State,  106  Ind.  386.  6  N.  B.  803.  7  N.  B.  4. 
65  Am.  Rep.  71S6.  In  considering  an  Indict- 
ment under  this  statute  claimed  to  be  bad  for 
duplicity,  tbe  court  in  Davis  t.  The  State, 
100  Indl  IM,  said:  "If  a  person  keeps  a 
house  to  be  used  for  gaming,  be  violates  the 
statote,  and  may  -be  convicted.  If  a  person 
knowingly  permits  his  bouse  to  be  occupied 
or  used  for  gaming,  he  that  far  makes  It  a 
gambling  house,  violates  the  statute,  and 
may  be  convicted.  In  ttils  sense  the  offenses 
are  separate,  and  may  be  separately  prose- 
cuted. And  yet  In  another  sense  the  offenses 
constitute  the  one  offense  of  violating  the 
statute  against  gambling  houses.  And  in 
this  sense,  as  was  said  In  the  case  of  Sowle 
V.  State,  11  Ind.  492,  the  offense  of  permit- 
ting the  gambling  Is  merged  In  the  offense 
of  keeping  a  gambling  bouse."  With  wbetb- 
KF  the  evidence  showed  that  appellant  kept  a 
building  or  room  that  was  being  used  and 
'Reheartng  tenlad.  Transfer 


occupied  for  gaming  we  have  nothing  to  do, 
88  no  attempt  has  been  made  to  bring  tbe 
evidence  Into  the  record. 
'  Judgment  affirmed. 


(33  Tod.  App.  96) 

CHICAGO  &  B.  X.  a  CO.  V.  STEPHEN- 
SON.* 

(Appellate  Court  of  Indiana,  Dl^rfsion  No.  2. 
Dec.  15.  1903.) 

RAILROAD  FIREMAN— INJURY  BY  SERVANTS 
OF  OTHER  COMPANY-CGNTRIBDTORT  NEQLI- 
GENCB  —  PLEADING  —  PROXIMATE  CAUSE  OP 
INJURY— SPECIAL  FINDINGS— GENERAL  VER- 
DICT—KNOWLEDGE OF  FIREMAN'S  POSITION 
—COLLISION  OF  CARS— SIGNALS— RULES  OP 
COMPANY— DEOBDBNT'S  NEQLIQBNCB-^DRT 
QUESTION  —  INSTRUCTIONS  — BXCBSSIVB  B8- 
COVERT. 

1.  Uoder  tbe  express  provlstons  of  Bums' 
Rev.  St.  1901,  S  35^  it  la  not  necessary,  in  a 
complaint  for  Degligently  occasioning  the  death 
of  plaintiff's  Intestate,  to  negative  hla  con- 
tributory n^ligence. 

2.  A  rallrMd  fireman  is  not  negligent,  as  a 
matter  of  law,  in  going  nnder  his  engine  and 
cleaning  out  the  ash  pan,  !■  the  performance  of 
his  duties,  though  while  doing  so  cars  are  pro- 
jected against  the  engine  throu^  the  negli- 
gence of  employes  of  another  company,  th«v 
by  cansiog  his  death. 

3.  In  a  personal  injury  case,  the  averment 
that  defendant's  negligence  caused  decedent's 
death  is  a  saffldent  allegation  of  proximate 
cause. 

4.  A  railroad  fireman  went  nnder  his  engine 

to  clean  out  the  ash  pan.  About  a  car's  length 
away,  certain  cars  were  standing;  and  against 
these  the  employes  of  another  company  sent  a 
iocomotire  and  a  onmber  of  cars,  cansing  them 
to  strike  the  fireman's  engine,  resulting  in  his 
death.  Eeld,  that  the  act  of  such  employ^ 
wns  the  proximate  cause  thereof. 

6.  The  fact  that  railroad  employes  running  a 
locomotive  and  cars  against  standing  cars, 
which  were  thereby  projected  against  another 
engine,  whose  fireman  was  underneath  it, 
cleaning  out  the  ash  pan,  were  not  aware  of 
the  fireman's  position,  does  not  conclusively 
negative  the  idea  of  their  negligence. 

o.  In  an  action  for  the  death  of  a  fireman, 
killed,  while  beneath  his  engine  in  the  dis- 
charge of  his  duties,  by  certain  cars  being  pro- 
jected against  it  by  employ^Ss  of  another  com* 

Saoy,  a  finding  that  there  is  noi  evidence  that 
ecedent  took  any  precaution  to  warn  or  notify 
tbe  employ^  of  his  position  Is  not  eqoivalent 
to  a  finding  that  he  ud  not  take  any  such  pre- 
caution; the  burden  of  establlsliing  contnbn- 
tory  negligence  l>eing  upon  the  master  of  such 
employfe, 

7.  In  en  action  for  the  death  of  a  firemaa 
killed  while  underneath  his  engine,  cleaning 
out  the  ash  pan,  by  certain  standing  cars  be- 
ing thrown  against  tbe  eagine  as  a  result  of 
the  impact  of  a  locomotive  aod  cars  (n  charge 
of  the  employes  of  another  company,  the  jury 
found  that  decedent  did  not  pnt  out  any  warn- 
ing signals,  or  station  a  switchman  to-  notify 
such  employes  of  his  position;  that  there  was 
no  evidence  that  he  took  any  precaution  what- 
ever to  that  end;  that  there  was  no  evidence 
that  sncb  employ^  knew  his  position;  that 
they  could  not  see  him;  that  decedent  had 
been  instmcted  by  his  engineer  not  to  go  un- 
der the  engine,  but  was  not  subject  to  tne  en- 
gineer's orders;  that  he  did  not  know  tlie  ap- 
proaching danger,  and  did  not  fail  to  ez^cise 
ordinary  care  in  doing  as  he  did.  Held,  that 
such  findings  were  not  in  irreconcilable  conflict 
with  a  general  verdict  for  plaintiff. 

1 1.  Bm  NeiAlBanM^  roL  17.  Cant.  XHg.  i  USk 

to  Suprnns  Ooort  Oanled. 
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&  The  fact  that  a  railroad  company  has  the 
right  to  ase  a  certaiD  track  in  connection  with 
another  companr  would  not  justify  its  em- 
pIoj-£s  in  driring  a  locomotive  and  cars  against 
certain  detached  cara  with  such  force  as  to 
throw  them  against  an  engine  standing,  with 
brakes  set,  about  a  car's  length  away;  thereby 
driving  it  a  distance  of  20  feet,  and  killing  a 
fireman  underneath  it  at  the  time. 

9.  Roles  of  a  railroad  company  reqairiog  car 
Inspectors  to  place  signals  when  inspecting 
cars  are  not  applicable  to  a  flremao  when  nn* 
demeatli  his  engine,  cleaning  out  the  asb  pan, 

10.  Bridence  in  an  action  for  the  death  of  a 
railrond  fireman  while  underneath  his  engine, 
occasioned  by  its  being  struck  by  standing  cars 
propelled  by  an  impact  with  a  locomotive  and 
cars  onder  the  control  of  the.  employes  of  an- 
other company,  considered,  and  held  to  render 
the  qaestion  of  decedent's  negligence  one  for 
the  jury. 

11.  In  an  action  for  negligently  occasioning 
the  death  of  plaintiff's  intestate,  the  court  in- 
structed that  "nuless  tlie  defeminnt  has  prov- 
en, or  it  otherwise  appears  from  all  the  evi- 
dence in  the  cause — by  the  preponderance  of 
all  the  evidence — that  plaintiff's  decedent  was- 
Kuilty  of  contributoiT  negligence,  your  finding 
should  be  for  plaintiff  upon  this  issue;  that  1^ 
fliat  plaintlfTs  decedent  was  not  guilty  of  con- 
tributory negligence."  Held  that,  while  inar- 
tiatically  drawn,  a  fair  construction  of  the 
charge  was  that  if,  from  all  the  evidence,  it 
appeared  thai  decedent  was  guilty  of  contribu- 
tory negligence,  there  conld  be  no  recovery, 
and  hence  the  instmctlon  was  not  erroneoua. 

12.  In  determining  the  Issue  of  contributory 
negligence,  the  jury  are  not  limited  to  the  con- 
sideration of  defendant's  evidence  alone. 

13.  Decedent,  a  raihnad  fireman,  had  boarded 
with  his  mother,  and  paid  her  f2&'per  month 
of  his  wages.  At  the  time  of  his  death,  she 
was  fl4  years  old,  with  an  expectancy  of  14.74 
rears,  and  was  largely  dependent  npoo  him. 
Held,  that  a  verdict  of  $1,600  was  not  ezcea- 
idve. 

Appeal  from  Glrralt  Oonrt.  Clay  County; 
8.  D,  Oofley,  Special  Jndge; 

Action  by  Malinda  J.  Stepbenson,  as  ad- 
ministratrix of  tbe  estate  of  Frederick  B. 
St^henson,  deceased,  against  tbe  Ofaicaeo  & 
Eastern  Illinois  Railroad  Company.  Jndf^ 
ment  fw  plaintiff,  and  defendant  appeals. 
Affirmed. 

George  A.  Knight  tor  appellant  W,  J. 
Beckett  and  Elliott  Elliott  &  LltUeton,  for 
appellee. 

ROBT,  J.  The  coniptaint  was  In  one  par- 
agraph, to  which  appellant's  demurrer  for 
vrant  of  facts  was  overruled.  The  action 
Tvas  brought  by  appellee,  as  administratrix 
of  the  estate  of  Frederick  B.  Stephenson,  to 
recover  damages  on  account  of  tbe  alleged 
negligence  of  appellant,  causing  the  death  of 
said  Stephenson,  and  for  the  benefit  of  his 
next  of  kin.  Trial  by  jury.  Verdict  with 
answers  to  Interrogatories.  Motion  for  new 
trial  overruled.  Judgment  on  verdict  for 
91,600.  Error  Is  assigned  apon  each  adverse 
ruling  of  the  court. 

The  complaint  shows  that  appellantfs  line 
of  railroad  was  Intersected  by  the  line  of  the 
Indiana,  Decatur  &  Western  Railroad  Com- 
pany at  Hillsdale.  Vermilion  county,  and 
that  ft  T  track  bad  been  constructed  at  said 
place  for  tbe  Joint  use  of  said  companies; 


that  the  decedent  was  a  locomotive  fireman 
In  the  employment  of  the  Indiana,  Decatur 
&  Western  Railroad  Company;  that  the  en- 
gine on  which  he  was  working  was  coupled 
to  four  cars,  and  was  standing  on  the  west 
part  of  the  T;  that  a  cut  of  four  other  cars 
stood  about  a  car's  length  east  thereof;  that 
one  of  the  duties  of  decedent's  employment 
was  to  clean  out  the  ash  box  of  the  engine; 
that  lu  performing  such  duty,  he  was,  at 
the  time  of  bis  death,  under  the  engine,  and 
that  he  could  not  discharge  such  duty  in  any 
other,  way;  that  the  brakes  were  set  upon 
the  locomotive  and  cars;  that  they  were 
stationary,  and  ^could  not  be  "removed"  with- 
out some  great  force  coming  against  them; 
that  appellant  had  no  duty  to  perform  with 
regard  to^  and  no  right  to  move  or  sti'Ike, 
said  locomotive  and  cars,  as  decedent  knew; 
that  it  backed  a  locomotive  and  several  cars 
in  on  said  Y  track  from  the  east  and  negli- 
gently struck  the  detached  cars  aforesaid 
with  force  and  violence,  causing  them  to 
strike,  and  to  'run  the  engine  20  feet  west, 
and  over  decedent  engaged  as  aforesaid, 
thereby  killing  him.  The  objection  made  to 
the  complaint  is  that  it  does  not  show  ap- 
pellant to  have  been  guilty  of  any  breach  of 
duty  to  decedent  which  was  the  proximnte 
cause  of  his  death,  and  that  It  shows  on  its 
face  that  he  was  guilty  of  contributory  negli- 
gence In  going  under  the  locomotive,  and  in 
failing  to  take  precautions  for  hia  own  safe- 
ty. Tbe  averments  of  the  pleading  show  de- 
cedent to  have  been  at  a  place  where  be  had 
a  right  to  be  in  the  Hue  of  his  employment, 
and  they  show  that  his  death  was  caused 
by  the  movement  of  the  engine  and  cars, 
with  respect  to  wblch  appellant  was  negli- 
gent. It  was  not  necessary  to  negative  con- 
tributory negligence,  although  the  complaint 
does  contain  averments  to  that  effect.  Sec- 
tion 3B9a,  Burns'  Rev.  St.  1901.  It  Is  not 
averred  that  no  precautions  were  taken  by 
decedent  to  protect  himself,  nor  does  the 
pleading  purport  to  declare  the  conditions 
bearing  upon  the  question.  Pittsburgh  v. 
Martin,  157  Ind.  219.  61  N.  E.  220;  Southern 
Indiana  R.  Co.  v.  Peyton,  157  Ind.  690-694, 
81  N.  B.  722.  The  courts  certainly  cannot 
say,  as  a  matter  of  law,  that  a  railway  em- 
ploye is  negligent  per  se  In  going  under  an 
engine  to  do  work  devolved  upon  him  by  his 
employment  which  cannot  be  otherwise 
done.  The  engine  of  the  Indiana,  Decatur 
&  Western  Company  Is  averred  to  have 
stood  at  one  end  of  tbe  union  track.  Appel- 
lant having  no  right  to  move  or  strike  it 
and  no  duty  to  perform  with  regard  to  it 
struck  It  with  sufllcient  force  to  drive  it 
westward,  with  set  brakes,  a  distance  of  20 
feet  It  owed  the  duty  to  those  lawfully 
using  the  track  of  using  ordinary  and  rea- 
sonable care  to  avoid  Injuring  them.  Mc- 
Marshall  v.  Chicago,  etc..  It.  R,,  80  Iowa, 
757.  46  N.  W.  1067,  20  Am.  St  Rep.  445; 
Cleveland,  etc.,  R.  Co.  v.  Gray.  148  Ind.  260. 
46  N.  B.  675,   Had  the  Indiana,  Decatur  & 
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Western  engine  been  damaged  by  tbe  colli- 
sion, and  had  suit  been  brought  against  the 
appellant  to  recover  such  damage  by  the 
other  company.  It  could  not  well  be  li^isted 
that  It  was  not  guilty  of  a  breach  of  duty 
In  causing  such  collision.  A  different  injury 
was  Inflicted  In  the  case  at  bar,  but  the 
breach  of  duty  was  not  difterent  So  far  as 
the  question  of  proximate  cause  is  concern- 
ed, the  averment  that  the  negligence  of  the 
defendant  caused  the  death  of  the  decedent 
Is,  as  a  matter  of.  pleading,  sufficient  Bal- 
timore V.  Peterson,  156  Ind.  372,  59  N.  B. 
1014.  The  facts  stated  also  show  that  the 
negligence  charged  was  the  proximate  cause 
of  the  injury.  Cleveland  B.  Co.  v.  Gray,  su- 
pra. The  complaint  was  not,  therefore,  sab- 
Ject  to  the  objections  made  to  it.  * 

The  answers  to  the  Interrogatories  by  the 
Jury,  In  so  far  as  they  are  material,  are  sub- 
stantially as  follows:  The  locomotive  under 
which  decedent  was  killed  was  standing  on 
the  track  nsed  and  maintained  Jointly  by  ap- 
pellant and  the  Indiana,  Decatur  &  Western 
Company.  Appellant  had  the  right  at  the 
time  of  the  accident  to  use  the  track.  When 
decedent  went  under  the  locomotive  to  clean 
out  the  ash  pan,  he  did  not  put  out  any 
warning  or  danger  signal,  or  station  a  watch- 
man near  said  locomotive  to  notify  appel- 
lant's servants,  while  using  said  track,  of  his 
presence  under  the  locomotive.  There  was 
no  evidence  that  he  took  any  precaution 
whatever  to  warn  or  notify  the  servants  in 
charge  of  appellant's  train  that  he  was  un- 
der the  locomotive,  cleaning  out  Its  ash  pan. 
There  was  no  evidence  that  appellant's  serv- 
ants knew  that  decedent  was  under  the  en- 
gine at  the  time  he  was  killed.  The  serv- 
ants of  appellant  at  the  time  of  the  accident 
could  not  see  him  without  looking  under  the 
engine.  The  appellant's  servants  at  the 
time  of  the  accident  could  not  see  him  under 
his  locomotive.  The  decedent,  on  the  Satur- 
day prior  to  the  accident  (the  accident  oc- 
curred on  Monday),  was  instructed  by  the 
engineer  of  the  Indiana,  Decatur  &  Western 
Company  engine  not  to  go  under  it  while 
standing  on  this  track.  He  was  not  subject 
to  the  orders  or  under  the  control  of  the  en- 
gineer. He  did  not  know  that  appellant 
would  back  Its  train  in  on  the  T  track,  and 
did  not  know  that  it  had  done  so.  He  did 
not  fail  to  exercise  ordinary  care  In  going 
under  the  engine  as  he  did,  and  exercised 
such  care  under  the  circumstances  as  a  per- 
son of  ordinary  prudence  would.  The  find- 
ing that  appellant's  employes  did  not  see  de- 
cedent before  he  was  killed  Is  not  decisive 
In  its  favor  upon  the  question  of  Its  .negli- 
gence. Negligence  is  not  determined  by  the 
knowledge  or  lack  of  knowledge  of  the 
wrongdoer  as  to  the  details  of  the  Injury 
likely  to  be  caused  by  his  act.  Under  the 
complaint,  the  general  verdict  finds  that  ap- 
pellant was  negligent  in  striking  the  cars 
and  engine  of  the  Indiana,  Decatur  &  West- 
ern Company  as  it  did.   It  is  not  charged 


to  have  been  negligent  after  decedent's  peril 
was  or  should  have  been  known,  nor  la  will- 
ful Injury  charged. 

A  motion  for  Judgment  on  the  answers  to 
the  interrogatories  notwithstanding  the  gen- 
eral verdict  is  not  well  taken  unless  the  an- 
tagonism between  them  and  the  general  ver- 
dict is  so  great  that  it  could  not  have  been 
removed  by  any  evidence  that  might  have 
been  admitted  under  the  Issues.  Indiana  Co. 
V.  Keusbaum,  21  Ind.  App.  SOI,  52  N.  E.  471. 
There  Is  nothing  shown  as  to  the  rules  and 
customs  of  the  companies  with  regard  to 
the  nse  of  the  Y  track,  and  nothing  to  show 
that  decedent  had  reason  to  know  or  ex- 
pect that  appellant  would  strike  or  move  bis 
engine,  wblle  the  absence  of  evidence  that 
any  precaution  was  taken  is  not  equivalent 
to  a  finding  that  no  precaution  was  taken; 
the  burden  of  establishing  contribntory  neg- 
-ligMice  l>elng  upon  the  defendant  The  qual- 
ity of  his  acts  end  omissions  must  be  de- 
termined by  reference  to  the  following  legal 
propositlcms:  He  was  not  negligent  in  en- 
tering upon  the  common  track  in  the  course 
of  his  employment  Pittsburgh  v.  Martin, 
supra.  The  rules  requiring  travelers  at  high- 
way crossings  to  look  and  listen  for  approach- 
ing trains  were  not  applicable  to  him.  Bal- 
timore R.  Co.  V.  Peterson,  supra.  He  bad  a 
right  to  rely  to  a  reasonable  extent  upon  the 
care  and  vigilance  of  appellant  and  Its  em- 
ployes. Shoner  v.  Pa.  Ry.  Co.,  130  Ind.  177, 
28  N.  E.  616,  29  N.  E.  775;  Pa.  Ry.  Co.  v. 
O'Shaughnessy,  122  Ind.  588,  23  N.  E.  675. 
He  had  a  right  to  presume  that  appellant 
would  not  be  negligent  in  the  operation  of  Its 
engine  and  cars.  Baltimore  v.  Peterson,  su- 
pra; C,  I.,  St  L.  &  C.  Ry.  Co.  V.  Long,  112 
Ind.  172,  IS  N.  a  659;  Hopkins  T.  Boyd,  18 
Ind.  App.  63,  47  N.  E.  480.  Appellant's  right 
to  use  the  track  at  the  time  of  tbe  accident 
as  stated  by  the  Jury,  was  limited  by  law 
to  such  reasonable  iise  as  wopld  not  unnec- 
essarily Imperil  the  lives  and  property  of  oth- 
ers also  entitled  to  use  the  same.  The  find- 
ing that  it  had  the  right  to  use  the  track  Is 
very  far  from  a  finding  that  It  had  the  rlgbt 
to  strike  the  cars  and  engine  of  the  other 
company  as  it  did.  The  Interrogatories  fail- 
ed to  show  the  existence  of  any  present  Im- 
minent danger,  making  It  negligent  for  dece- 
dent to  perform  the  duty  In  which  he  was 
engaged  at  the  time  of  his  death.  Pitts- 
burgh V.  Martin,  supra.  It  follows  that  the 
facts  stated  are  not  in  irreconcilable  confiict 
with  the  general  verdict  and  that  appellant's 
motion  for  Judgment  was  correctly  overruled. 

Among  the  grounds  stated  for  a  new  trial 
are  that  the  verdict  Is  contrary  to  tbe  evi- 
dence, is  not  sustained  by  sufficient  evi- 
dence, and  is  contrary  to  law. 

It  is  claimed  that  there  Is  an  absence  of  erl- 
dence  to  establish  that  appellant  had  no  ri^bt 
to  touch  or  move  tbe  detached  cars  standlug 
east  of  those  coupled  to  the  engine.  The  Jury 
found,  in  answer  to  interrogatories,  that  such 
right  did  not  exist;  giving  as  a  reason  for 
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the  finding  that  such  cars  were  not,  In  fact, 
taken  away  by  ti  However  that  may  be, 
there  Is  room  for  Inferring  that  appellant's 
employ^  had  uo  right  to  strike  cars  attached 
to  a  "live"  engine,  with  the  brakes  set,  with 
sufficient  force  to  drive  them  and  the  engine 
the  distance  named.  Assuming  that  It  had  a 
right  to  move  such  detached  cars  and  to  take 
them  oCr  the  Y  track,  It  could  only  exercise 
such  right  In  a  reasonably  careful  manner.- 
The  nsual  and  ordinary  method  of  coupling 
cars  cannot  be  invoked  to  Justify  the  manner 
in  which  the  Indiana,  Decatur  &  Western 
engine  was  driven  along  the  track  and  upon 
the  decedent  The  rule  by  which  decedent's 
conduct  must  be  measured  is  as  follows: 
"To  require  an  engineer  to  anticipate  and 
provide  against  the  possible  or  probable  neg- 
ligence of  trainmen  of  other  companies  would 
be  to  deprive  him  from  remedy  for  his  inju- 
ries, or  drive  him  from  his  occupation.  He 
has  the  right  to  go  about  his  business,  obey- 
ing the  ordinances  and  rules  established  for 
the  safety  of  all,  on  the  presumption  that 
others  will  do  likewise;  and  It  is  only  when 
on  the  partlcalar  occasion  he  learns,  or  by 
the  exercise'  of  reasonable  diligence,  under 
the  circumstances,  might  have  learned,  of 
the  negligent  conduct  of  others,  then  threat- 
ening, that  he  is  required  to  exercise  reason- 
able care  to  avoid  liijnry."  Pittsburgh  v. 
Martin,  supra.  Whether  decedent,  in  what 
he  did,  conformed  to  the  requirements  of  the 
law,  and  used  reasonable  care  under  the  cir- 
cumstances, was  a  question  tor  the  Jury. 
Baltimore  t.  Peterson,  supra;  B.  &  W. 
T.  Carr.  85  Ind,  510. 

To  the  extent  that  the  vetdlct,  finding  for 
appellee,  is  supported  by  the  evidence,  It  Is 
eondnslTe.  That  decedent  had  no  knowledge 
of  actual  Impending  danger  Is  'reasonably 
certain.  There  is  evidence  tending  to  show 
that  the  engine  and  the  four  care  attached  to 
It  were  disconnected  from  any  other  cars 
on  the  track; 'that  appellant  had  no  duty  to 
perform  with  respect  to  It,  or  with  the  cut  of 
four  cars  next  east;  that  It  had  no  right  to 
touch  or  move  the  engine  or  cars  attached; 
that  brakes  were  set.  The  track  was  up 
grade  to  the  west,  so  that  the  east  cars  were 
riot  likely  to  move  towards  the  engine.  De- 
cedent was  engaged  in  cleaning  'out  the  ash 
pan  of  the  engine  In  the  only  manner  in 
which  such  work  could  be  done.  The  rules 
of  bis  employment  required  him  to  do  this 
at  the  first  opportunity.  He  was  evidently 
absorbed  In  hia  work,  and  failed  to  discover 
the  approaching  train.  Railroad  v.  Long,  su- 
pra. There  was  evidence  to  the  effect  that 
be  knew  the  appellant's  train  was  In  the 
vicinity  of  the  Y  track;  that  on  a  preceding 
day  he  had  been  told  by  the  engineer  that 
he  should  not  clean  out  the  ash  pan  on  the 
Y,  because  of  the  danger  caused  by  one  of 
appellant's  trains.  Rules  of  the  Indiana, 
Decatur  &  Western  Company  were  Introdu- 
ced, by  which  the  duty  of  car  inspectors  to 
display  signals  wben  Inspectbig  cars  wai 
69  N.B.-1S 


prescribed.  The  rules  were  not  applicable  to 
the  fireman,  nor  was  notice  of  them  brought  . 
home  to  liim.  Railroad  v.  Buudy,  152  Ind. 
690,  53  N.  E.  175;  Railroad  v.  Berkey,  130  . 
Ind.  181,  35  N.  E.  3.  If,  as  a  matter  of  law, 
decedent  was  negligent  in  falling  to  set  out 
a  fiag  or  to  station  a  watchman,  It  must  be 
because  of  special  conditions  existing  at  the 
time,  of  which  he  had  notice.  We  do  not 
think  such  conditions  are  shown  by  the  evi- 
dence. The  element  In  the  case  that  makes 
his  conduct  open  to  question  Is  that  he  was 
lying  down  under  a  "live"  engine.  This  Is 
the  basis  of  a  very  vigorous  argument  on  the 
part  of  appellant's  counsel,  but  the  standard 
of  reasonable  care  applicable  when  the  act 
was  done  by  one  not  In  the  railway  service 
does  not  apply  to  an  employe  who  bad  no 
choice  of  methods.  There  never  can  be  a 
time  when  It  is  not  hazardous  to  assume  such 
a  position.  That  ft  possesses  Inherent  baz- 
ard,  irrespective  of  the  surrounding  circum- 
stances, Is  no  excuse  for  an  employ^  refusing 
to  do  his  duty.  The  question,  then,  was 
whether  the  circumstances  existing  at  the 
time,  not  the  clrcumstancea  that  may  have 
existed  at  some  previous  time,  were  such  as 
to  make  the  doing  of  the  work  by  decedent 
n^llgent  The  question  was  one  for  the 
jury.  The  facts  involved  were  different  from 
those  in  any  case  cited  where  contributory 
negligence  has  been  held  as  a  matter  of  law, 
in  thla;  that  there  was  no  element  of  tres- 
pass in  the  decedent's  presence  on  the  track, 
and  it  did  not  require  signals,  watchman,  or 
notice  to  charge  appellant  with  the  duty  of 
using  care  for  his  protection.  Appellant  was 
guilty  of  negllgdnce  that  the  decedent  was 
not  called  upon  to  anticipate,  and  It  was 
bound  to  know  that  he  might  not  be  in  posi- 
tion to  guard  himself  therefrom. 

Instruction  No.  5  given  by  the  court  stat- 
ed the  proposition  that  decedent  was  not  re- 
quired to  anticipate  the  negligence  of  the 
employes  of  the  appellant  company.  The 
objection  urged  to  it  is  that  It  Is  not  appli- 
cable to  the  evidence.  The  objection  Is  not 
well  taken. 

Instruction  No.  9  was  inartistically  drawn. 
After  stating  that  the  burden  of  proving  con- 
tributory negligence  was  on  the  defendant, 
the  instruction  proceeds:  "And  unless  the 
defendant  baa  proven  or  It  otherwise  appears 
from  all  the  evidence  In  the  cause— by  a  pre- 
ponderance of  all  the  evidence— that  the 
plaintiff's  decedent  was  guilty  of  contribu- 
tory negligence,  your  finding  should  be  for 
the  plaintiff  upon  this  Issue;  that  is,  that  the 
plaintiff's  decedent  was  not  guilty  of  contrib- 
utory negligence."  The  law,  admittedly,  is 
that  If,  from  a  consideration  of  all  the  evi- 
dence, It  appears  that  decedent  wos  guilty  of 
contributory  negligence,  there  can  be  no  re- 
covery. A  fair  construction  of  the  language 
used  In  the  Instruction  gives  It  this  meaning. 
The  jury  were  not  limited  to  the  considera- 
tion of  defendant's  evidence  alone. 

The  objection  to  the  seventh  instruction  Is 
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that  it  was  not  applicable  to  the  evidence. 
In  arsument  It  la  said:  "l^ere  was  no  proof 
that  appellant  was  negligent  in  the  manner 
of  backing  ita  train  upon  tlilB  track,  or  in 
coupIlLig  the  cars  thereon,  outside  the  theory 
of  a  few  discharged  railway  men.  Imported 
from  Indianapolis  as  experts,"  etc.  In  tMs 
statement  the  right  of  the  Jury  to  draw  an 
inference  of  negligence  ttom  the  undisputed 
facts  Is  omitted.  The  argument  suffleiently 
shows,  however,  that  there  was  evidence  to 
which  the  instruction  was  applicable. 

Instruction  No.  8  correctly  left  the  questliHi 
of  contributory  negligence  to  the  Jury. 
-  The  fourth  Instruction  requested  by  the  ap- 
pellant, and  refused  by  the  court,  made  the 
question  of  appellant's  nc^ligeuce  depend  ui>- 
on  the  knowledge  of  Its  employes  that  dece- 
dent was  under  the  engine.  That  phase  of 
the  case  has  already  been  discussed.  Had 
they  known  decedent  was  under  the  engine, 
tbey  would  have  been  gnUty,  not  of  negli- 
gence, but  of  mnrder.  The  Instruction  was 
properly  refused. 

The  fifth  Instruction  asked  by  appellant 
took  the  question  of  contributory  negligence 
from  the  Jury,  and  was  properly  refused. 

Tbere  was  evidence  to  the  ect  that  dece- 
dent boarded  with  Us  mother,  and  paid  her 
$26  per  month  of  his  wages;  She  was  61 
years' old,  with  an  expectancy  of  14.74  years, 
and  largely  dependent  upon  him.  The  rerdlct 
Is  not  regarded  as  excesslva 

Judgment  affirmed. 


(177  N.  T.  106) 

CRANE  V.  BENNETT. 

(Court  of  Appeals  of  New  York.    Jan.  B, 
1804.) 

ubblr-profribtor  of  newspaper— actb 
of  managerr-liabilities-punitivb  dam- 
aobs-evidence-ma;.icb.  . 

1.  Where  the  proprietor  of  a  newspaper 
leaves  the  geoeral  manager  tn  charge,  and  ab- 
sentfl  himself  from  the  state  in  which  the 
newspaper  ii  published,  he  Is  responsible  tor 
the  nuinner  in  which  the  hnsloeBs  ia  perform- 
ed by  the  manager;  and  wheo  the  latter  pub- 
lishes a  libel,  and  refosea  to  retract  when  in- 
formed of  the  gropodlessDess  at  the  charge, 
and  republishes  the  libel,  the  proprietor  is  ua- 
ble  for  punitive  damages. 

2.  Id  cocstralng  the  opinion  of  the  court,  ft 
should  be  confined  and  limited  by  the  facts  of 
the  case  under  consideration  when  the  opinion 
was  rendered,  and  not  extended  to  cases  where 
different  facts  exist. 

8.  Where,  In  an  action  for  libel,  plaintiff 

E roves  the  falsity  of  the  alleged  publication,  it 
I  evidence  of  malice,  raising  a  question  for 
the  jury  whether  the  malice  is  of  anch  a  cbai^ 
acter  as  to  call  for  punitive  damages,  which 
question  Is  still  for  the  jun  If  defendant  i^vee 
evidence  to  show  no  actual  midicft. 

Appeal  from  Supreme  Court,  Appellate  Dl- 
vltion.  First  Department. 

Action  by  Leroy  B.  Crane  agaLnst  James 
Gordon  Bennett  From  a  Judgment  of  the 
Appellate  Division  <79  N.  T.  Supp.  86)  modl- 
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fylng  and  affirming  a  Judgment  for  plalntilt, 

defendant  appeals.  Affirmed. 

Charles  F.  Brown,  William  Jay,  Flamen 
B.  Gaudier,  and  Robert  W.  Candler,  for  ap- 
pellant Eugene  Frayer,  for  respondent 

MARTIN,  J.  This  action  was  for  libel. 
It  was  based  apon  four  articles  publisbed  In 
the  New  York  Herald,  a  newspaper  owned 
by  the  defendant,  who  resides  In  France,  but 
whose  paper  is  published  In  the  city  of  New 
York.  Ita  management  was  confided  solely 
to  persona  In  his  employ*  wbo  had  practical 
contnd  of  the  entire  business.  The  plaintiff 
was  a  magistrate  In  the  city  ot  New  York. 
The  matter  complained  of  was  published  in 
four  issues  of  the  defendant's  newspaper,  and 
related  ■  to  alleged  flagrant  misconduct  in)* 
puted  to  the  plaintiff  In  the  discharge  of  his 
official  duties.  The  articles  were  published, 
respectively,  on  the  jQLst  22d,  28d.  and  24th 
days  of  August  1880.  The  first  and  each 
succeeding  article  related  to  the  same  sub- 
ject and  they  were  all  llb^os  per  se.  After 
the  publication  of  the  first  and  of  each  suc- 
ceeding one,  the  plaintiff  wrote  to  the  de- 
fendanf  a  manager,  stating  that  each  of  the 
artides  waa  untrue  and  unjust  and  asked 
that  the  defendant  retract  or  apologize  there- 
for. Instead  of  sending  or  publishing  a  re- 
traction or  apology,  'another  article  to  the 
same  general  effect  and  relating  to  the  same 
subject,  waa  published,  lucludlng  an  editorial. 
After  these -repeated  requests  of  the  defend- 
ant's manager,  and  after  writing  to  the  de- 
fendant personally  upon  the  subject  Btatlng 
that  the  publication  of  such  articles  was  cre- 
ating a  feeling  of  distrust,  and  tending  to 
disgrace  him  In  the  eyes  of  the  community, 
the  plaintiff  waited  until  the  13th  of  the  fol- 
lowing November,  when  this  action  waa 
brought  to  recover  the  damages  sustained  by 
reason  of  such  publications.  That  each  of 
the  articles  published  was  proved  to  be  false 
and  was  libelous  per  se  Is  not  denied,  nor 
is  it  diluted  that  their  publication  w^s  con- 
tinued from  day  to  day,  and  no  retradtlon 
made  by  the  defendant  or  those  managing 
and  conducting  the  publication  of  his  news- 
paper and  the  business  connected  therewith. 
Obviously  tbere  was  abundant  evidence  to 
Justify  the  Jury  in  finding  that  the  pubUca- 
tlcm  of  the  libels  complained  of  was  reckless- 
ly and  wantonly  made  and  continued,  with 
utter  disregard  of  the  rights  or  feelings  of 
the  plaintiff.  This  brief  but  general  review 
of  the  situation  is  all  the  statement  as  to 
the  facts  we  deem  necessary  to  dispose  of 
the  qneetloDS  of  law  which  are  presented 
upon  this  appeal. 

The  defendant  contends  that  as  the  acts 
complained  of  were  performed  in  his  absence 
by  his  manager  and  employes,  he  Is  not 
liable  for  punitive  or  exemplary  damages. 
Inasmuch  as  tbere  was  no  proof  of  persoual 
111  will  or  hatred  upon  his  part  sufficient  to 
form  a  basis  fw  the  finding  of  actual  malice 
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That  the  proprietor  of  a  newspaper  la  respon- 
Bible  for  all  that  appeara  In  Its  colnmna,  al- 
tiiough  the  pablicatim  may  hare  been  made 
In  bia  abaence  and  without  hla  knowledge,  fa 
too  well  settled  to  require  dlscnaalon.  Hla 
llftblllty  Is  not  npon  the  cronnd  of  bis  being 
the  publisher,  but  because  he  Is  responidble 
for  the  acts  of  the  actual  publisher.  Town- 
shend  on  Slander  &  Libel.  §  123;  Newell  on 
Defamation,  Slander  &  Libel,  p.  377;  Odgers 
on  Libel  &  Slander,  p.  412;  Huff  r.  Bennett. 

4  Sandf.  120;  Andres  t.  Wells,  7  Johns.  260, 

5  Am.  Dec.  267.  In  libel  cases,  the  falsity 
of  file  Ubd  being  proof  of  malice  sufficient 
to  uphold  exemplary  damages  (a  question  we 
■hall  presently  discuss),  the  right  to  recover 
them,  in  the  discretion  of  the  jury,  rests  In 
the  rery  act  done  In  the  publication  of  the 
false  libel;  and  whoever  la  chai^eable  with 
that  act  Is  chai^eable  with  the  legal  conse- 
quence, which  is  the  right  of  the  Jury  to  re- 
dress the  wrong  by  imposing  reasonable  dam- 
ages beyond  any  Injury  actually  shown.  Dis- 
senting opinion  of  Davis,  P.  3.,  in  Samuels 
T.  Evening  Mail  Ass'n.  9  Hun,  288,  294, 
afBrmed  in  7S  N.  Y.  604. 

Although  a  mere  servant  or  agent  employ- 
ed to  perform  some  specific  act  for  a  prin- 
cipal may  not  render  the  latter  absolutely 
liable  for  increased  damages  on  account  of 
his  motives  in  performing  it,  yet,  when  a 
principal  surrenders  to  his  general  manager 
and  employes  all  his  business  affairs,  or  the 
general  management  of  some  particular  busi- 
ness, absents  himself  from  the  Jurisdiction 
where  his  paper  is  edited  and  t^ubllshed, 
leaving  such  manager  In  entire  charge  there- 
of,  he  Is  responsible  for  the  manner  In  which 
his  business  is  conducted.  In  other  words,  a 
principal  surrendering  his  entire  business  to 
another,  to  be  conducted  for  him,  should  be 
held  to  the  same  responsibility  he  would  in- 
cur if  he  himself  personally  directed  it,  as 
to  all  matters  coming  within  the  tine  ct  the 
authority  which  he  has  conferred  upon  such 
manager  or  employes.  Therefore,  while,  as 
was  held  by  the  trial  court,  the  defendant 
might  not  have  been  liable  for  any  personal 
111  will  of  his  employes  or  servants  against 
the  plaintiff.  If  there  was  a  willful  departure 
from  such  business  for  their  private  or  in- 
dividual purposes,  yet  he  is  responsible  for 
the  manner  In  which  the  business  so  dele- 
gated was  performed  by  bis  manage*;  and 
if  the  publication  complained  of  was  wanton, 
reckless,  or  heedless  of  the  rights  or  feelings 
of  the  plalntlfr,  and,  npon  being  apprised  of 
the  groundlessness  of  the  charges,  there  was 
a  continued  refusal  to  make  or  publish  any 
retraction  thereof,  the  defendant  was  fully 
responsible  for  the  acts  of  his  genera)  man- 
ager, and  liable  for  such  punitive  damages 
as  the  jury,  in  its  discretion,  might  award, 
tn  considering  this  question,  we  have  not  re- 
garded it  necessary  to  refer  to  the  cases,  re- 
lied upon  by  the  learned  counsel  for  the 
defendant,  relating  to  the  question  of  punitive 
damages  In  ordinary  actions  for  negligence. 


as  tt  la  manifest  fliat  fte  rale  forenibic  tho 
question  In  such  actions  is  totally  nnllte  that 
which  obtains  In  actions  t<x  tort  or  poscmal 
wrong. 

Upon  the  trial  the  counsel  for  Oe  defendant 
submitted  to  the  court  a  great  number  of  re-i 
quests  to  charge,  some  of  which  were  charged, 
others  modified,  and  charged  as  modified, 
while  others  the  court  refused.  To  such  rul- 
ings, exceptions  were  tak^n  by  the  defendant 
Although  many  of  these  exceptions  were  dis- 
cussed by  counsel  upon  the  argument  and  In 
tbclr  briefs,  still  the  exception  to  that  portion 
of  the  charge  by  which  the  court  Instructed 
the  jury  "that  the  falsity  of  the  libel  Is  suffi- 
cient evidence  of  malice  to  uphold  exemplary 
damages,  but  the  plaintiff's  right  to  recover 
exemplary  damages  is  in  the  discretion  of  the 
Jury,"  fully  presents  the  only  other  question 
we  deem  it  necessary  to  discuss  or  decide  upon 
this  appeal.  Indeed,  we  sliould  not  have  re- 
garded It  necessary  to  discuss  that  question 
at  all,  but  for  tbe  fact  that  there  seems  to  be 
a  misapprehension  among  some  of  the  mem- 
bers of  the  profession,  and  an  existing  uncer- 
tainty on  the  part  of  courts,  as  to  the  effect 
of  tbe  decisions  of  this  court  relating  to  the 
existing  rule  upon  that  subject.  Tbe  situation 
seems  to  have  chiefly  arisen  from  our  decision 
in  Krug  V.  PItasB,  162  N.  T.  154,  56  N.  B.  526. 
76  Am.  SL  Rep.  S17,  or  from  considering  what 
was  said  in  the  opinion  In  that  case,  wlthont 
limiting  it  to  the  facts  involved,  rather  than 
what  was  decided  by  the  court.  That  was  an 
action  against  several  defendants  for  tbe  pub- 
lication of  an  article  libelous  per  se.  Bac^  of 
the  defendants  testified  he  had  no  malice  or 
ill  will  toward  the  plaintiff,  when  the  latter, 
in  order  to  show  express  malice,  was  permit- 
ted to  prove  against  all  the  defendants  that, 
several  years  before  tbe  publication,  one  of 
them,  who  knew  nothing  about  the  article  un- 
til after  It  had  been  published,  bad  made 
statements  expressing  HI  will  and  contempt 
for  the  plaintlCf,  which  were  never  heard  by 
or  communicated  to  the  other  defendants  be- 
fore the  publication  complained  of;  and  this 
coiirt  held  that  a  judgment  recovered  against 
all  must  be  reversed,  as  the  general  malice 
.  proved  neither  caused  nor  prompted  the  pub- 
lication, and  that  the  admission  of  such  evi- 
dence presumably  affected  the  verdict  That 
case  was  properly  decided.  In  the  opinion, 
however,  there  are  some  expressions  that 
may,  perhaps,  be  regarded  as  not  absolutely 
accurate,  because  not  Including  certain  excep- 
tions or  added  principles  which  would  be  ap- 
plicable to  a  case  where  the  circumstancea 
were  essentially  different  As  was  said  by 
the  learned  writer  of  that  opinion  in  Colonial 
City  Traction  Co.  v.  Kingston  City  R.  Co.. 
154  N.  T.  403,  493.  48  N.  E.  900:  "It  was  not 
our  Intention  to  decide  any  case  but  the  one 
before  us,  *  *  *  and  our  opinion  should 
be  read  In  the  light  of  that  purpose.  If,  as 
sometimes  happens,  broader  statements  were 
made,  by  way  of  argument  or  otherwise,  than 
wen  essential  to  the  decision  of  the  questions 
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presented,  they  are  tbe  dicta  of  tbe  writer  of 
tbe  opinion,  and  not  tlie  decision  of  the  court 
A,  Judicial  opinion,  like  evidence,  Is  only  blnd- 
iDg  BO  far, as  it  la  relevant,  and  when  It  wan- 
dem  froqi  the  point  at  Isaue  It  no  longer  tias 
force  aa  an  official  utterance."  Stokes  t. 
Stokea,  155  N.  Y.  681,  5&4,  50  N.  E.  342;  Rob- 
ersbn  v.  Rochester  Folding  Box  Co.,  171  N. 
Y.  538,  551,  64  *N.  E.  442,  59  L.  R.  A.  478,  89 
Am.  St  Rep.  828.  It  cannot  be  reasonably 
expected  that  every  'word,  phrase,  or  sentence 
contained  In  a  Judicial  opinion  will  be  so  per- 
fect and  complete  In  comprehension  and  lim- 
itation that  It  may  not  be  improperly  employ- 
ed by  wresting  It  from  Its  surroundings,  dis- 
regarding Its  context  and  the  cbange  of  facts 
to  which  It  is  sought  to  be  applied,  as  nothing 
short  of  an  Infinite  mind  could  possibly  accom- 
plish Bach  a  result.  Therefore,  la  applying 
cases  wbich  have  been  decided,  what  may 
haTe  been  eafd  In  an  opinion  should  be  con- 
fined to  and  limited  by  the  facts  of  tbe  case 
under  consideration  when  the  expressions  re- 
lied upon  were  made,  and  should  not  be  ex- 
tended to  cases  where  the  facta  are  essentially 
different  When  this  role  is  followed,  much 
of  the  misapprehension  and  uncertainty  that 
often  arlsea  as  to  the  effect  of  a  decision  win 
be  iffactlcally  avoided.  Constrains  the  Krog 
Case  In  accordance  wUb  tbe  foregoing  rule, 
and  giving  It  only  tbe  effect  suggested.  It  la 
manifest  that  It  .has  In  no  tray  affected  the 
doctrine  that  the  proof  of  the  falsity  of  a  in)el, 
of  Its  character,  and  of  the  drcumstances  un- 
der which  It  was  pnbllshed,  1b  si^clent  to 
preset  a  q.ne8tlon  for  the  Jary,  whefhar  tbe 
malice  watj  of  such  a  character  as  to  call  for 
pxemplary  m  punitive  dam^es,  and  that  that 
Question  rests  with  the  jury  alone. 

For  a  quarter  of  a.  centniry  the  dlssratlng 
opinion  In  Samuels  v.  Bvenlng  Mall  Ass'n, 
fi  Hun,  288,  seems  to  have  been  regarded  as 
containing  a  correct  statement  of  the  prin- 
ciple applicable  to  the  question  of  punitive 
damages  In  actions  for  Ubel.  In  that  ease  the 
General  Term  reversed  the  action  of  tbe  trial 
court  upon  the  ground  Ihat  the  evidence  did 
not  Justify  the  Jury  In  awarding  punitive 
damages^  and  It  set  aside  die  verdict  on  that 
ground.  Davis,  P.  J.,  however,  dissented; 
and  upon  appeal  to  this  court  (75  N.  Y.  601) 
tbe  Judgment  of  tbe  General  Term  was  re- 
versed, and  that  of  the  trial  court  affirmed, 
upon  the  dissenting  opinion.  The  prlnc^le 
established  by  the  decision  of  this  court  In 
that  case,  as  stated  in  the  opinion  of  Davis, 
P.  la  that  "the  falsity  of  the  Ubel  was  suf- 
ficient evld«ice  of  malice.  *  •  •  The  Ubel 
b^ng  false,  Ihe  malice  Imputable  from  the 
act  of  publication  is  a  part  of  tbe  res  gestos 
from  which  the  action  arises.  •  •  •  The 
plali).tl£t  In  an  actloa  of  Ubel  gives  evidence 
of  malice  whenever  be  proves  the  falsity  of 
the  Ubel.  It  becomes,  then,  a  question  for 
tbe  Jury  whether  tbe  malice  Is  of  soch  a 
character  as  to  call  for  exemplary  or  punitive 
damages,  and  that  question  Is  not  to  be  tak- 
en away  from  tbe  Jury  because  the  defend- 


ant gives  evidence  which  tends  to  show  taut 
there  was  in  fact  no  actual  malice.  When 
he  gives  no  such  evidence.  It  la  the  duty  of 
the  court  to  say  to  the  Jury  that  upon  proof 
of  the  falsity  of  the  Ubel,  the  plaintiff  la  enti- 
tled to  exemplar^  damages,  in  their  discre- 
tion. Tillotson  V.  Oheetbam,  3  Johns.  66; 
and  see  opinion  of  Kent  O.  J.,  In  same  case; 
Taylor  v.  Church,  8  N.  Y.  452.  wbere  the  rule 
of  Tillotson  V.  Cheetham  Is  approved;  Hunt 
V.  Bennett,  19  N.  T.  173.  But  wbere  he  gives 
evidence  tending  to  prove  the  absence  of  ac- 
tual malice,  then  it  is  the  duty  of  the  Judge 
to  submit  to  the  Jury  the  qu^tlon,  as  one 
of  fact  wbetlier  such  malice  existed  in  the 
publication."  That  case  was  cited  with  ap- 
proval by  this  court  in  Bergmsnn  v.  Jones, 
94N.y.  51,62.  It  was  there  held  that  ti  here 
a  publication  Is  libelous  per  se,  and  Js  proved 
to  be  false,  this  is  sufficient  evidence  to  re- 
quire the  submission  of  the  question  of  mal- 
ice to  the  Jury,  and  to  warrant  the  allowance 
of  exemplary  damages,  although  the  defend- 
ant gives  evidence  tending  to  prove  no  ac- 
tual malice.  Sucb  evidence  la  to  be  consldr 
ered  by  the  Jury,  and  It  is  for  them  to  deter^ 
mine,  In  view  of  all  the  evidence,  whether 
punitive  damages  should  be  allowed  or  not 
Again,  in  Warner  v.  Press  P.  Co.,  182  N.  Y. 
181,  184»  30  M.  B.  393,  the  Samuels  Case  was 
followed,  and  it  was  tbere  said:  "Tbe  plaln- 
tUC  gave  evidence  of  malice  when  she  proved 
tbe  falsity  of  the  Ubelous  pnl}Ucatton,  and,  in 
the  absence  of  evidence  on  tbe  part  of  the 
defendant  teaidlng  to  show  Oat  it  bad  neither 
the  desire  nor  the  Intention  to  wrong  h&c.  It 
would  have  been  fb&  duty  of  the  court  to  lur 
struct  the  Jury  tbat  the  giaintiif  might  be 
awarded  exemplary  damages  In  their  discre- 
tion. But  testimony  was  adjluced  on  the 
part  of  the  defendant  tending  to  prove  the 
absence  of  actual  malice  on  Its  part  towards 
the  plaintiff,  which,  taken  in  connection  with 
the  evidence  of  malice  which  the  law  imput- 
ed when  the  falsity  of  tbe  Ubel  waa  estab- 
lished, presented  a  question  of  fact,  wbettter 
malice  existed  In  the  publication.  If  fonnd 
to  exist  then,  in  their  discretion,  the  Ju-y 
could  award  exemplary  damages."  That 
case  was  also  cited  with  approval  and  fol- 
lowed in  Marx  v.  Press  P.  Oo.,  134  N.  Y.  561. 
663,  31  N.  BL  818:  Van  Ingen  v.  Star  Co.,  1 
App.  Dlv.  429,  87  N.  Y.  Supp.  114,  affirmed 
on  opinion  below  In  1S7  N.  Y.  695,  51  N.  E. 
1094;  and  McFadden  v.  Morning  Journal 
Ass'n.  28  App.  Dlv.  608,  617,  61  N.  Y.  Supp. 
275.  In  Gray  v.  Sampera,  85  App.  Dlv.  270, 
66  JH,  Y.  Supp.  8,  the  rule  steted  was  tliat  in 
an  action  of  libel,  proof  by  the  ptalntlfl  tend- 
ing to  estebllBli  the  falsity  of  the  aUeged  U- 
belous  article  Is  evidence  of  maUce,  and. 
wbere  It  Is  given,  a  question  is  presented  for 
the  Jury,  whether  the  malice  Is  of  sncb  a 
character  as  to  caU  for  exemplary  or  punitive 
damages;  and  ttils  questloa  Is  luit  token  from 
the  Jury  because  the  defendant  gives  evi- 
dence which  tends  to  show  that  tbere  waa 
in  fact  no  actual  malices  Xtiat  was  the  role 
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which  was  also  fidtowed  hy  the  learned  Ap- 
pellate  Division  In  the  case  at  bar.  77  App. 
Dir.  102.  79  N.  T.  Snpp.  66. 

In  Smith  r.  Mattbewe,  162  N.  T.  152.  46  N. 
K.  164,  this  court  held  that  punitive  dam- 
acea  for  Ubel  are  not  limited  to  cases  ot  ac< 
tnal  maUce,  but  may  be  awarded  for  a  libel 
recklessly  or  carelessly  pnbllstaed,  as  weU  as 
one  Induced  by  personal  ill  will.  The  Sam- 
uels Case  was  again  considered  and  dted 
with  approval  in  Holmes  v.  Jones,  121  N.  T. 
461,  467,  24  N.  B.  701,  and  It  was  there  said: 
"So  far  as  the  Ubel  was  not  Juatlfled,  it  was 
for  the  Jury  to  determine  the  amount  of  the 
damages  to  be  awarded  therefor.  If  they 
cume  to  the  conclusion,  from  the  circumstan- 
ces and  tbe  nature  of  the  charge  made,  that 
the  publication  was  maUcious,  In  bad  faith, 
or  recklessly,  carelessly,  or  wanttmly  made, 
they  could  go  beyond  compensation,  and 
award  punitive  damages."  In  the  same  case 
(147  N.  Y.  58,  67,  41  N.  B.  409,  49  Am.  SL 
Kep.  646)  this  court  said:  "But  the  amount 
of  damages  in  an  action  for  libel  Is  peculiarly 
within  the  province  of  the  Jury.  Tbe  Jury 
may  give  nominal  damages,  or  damages  to 
a  greater  or  less  amount,  as  they  shall  deter- 
mine. Tbe  Jury  may  accord  damages  which 
are  merely  compenaatory,  or  damages  beyond 
mere  compensation,  called  punitive  or  vin- 
dictive damages,  by  way  of  example  or  pun- 
Isbmert,  when,  In  their  Judgment,  tbe  de- 
fendant was  Incited  by  actual  malice  or  act- 
ed  wantonly  or  recklessly  tn  making  tbe 
defamatory  charge."  In  King  t.  Root,  4 
Weud.  139,  21  Am.  Dec.  102,  which  was  an 
action  for  Ubel,  the  court  said:  "The  Jury 
may  not  only  give  such  damases  as  they 
think  necessary  to  compensate  the  plaintiff 
for  his  actual  Injury,  but  they  may  atoo  give 
damages  by  wsy  of  punishment  to  tbe  de- 
fendants.** See,  also,  Cook  v.  EUU,  6  HUl. 
466,  41  Am.  Dec  7S7,  and  Tlfft  v.  CuTver.  3 
HUl.  180.  In  BuiT  v.  Burr.  7  HUl.  207.  218, 
in  discussing  this  general  question,  it  was 
said;  "If  a  wanton  an,d  maUdous  outrage  Is 
committed  upon  the  dvU  rights  of  an  indi- 
vidual. It  would  oftentimes  be  monstrous  in- 
justice to  confine  the  Injured  party,  when 
seeking  for  redress,  to  the  actual  ascertain- 
able damages  be  may  bare  sustained.  Such 
a  rule  would  be  a  Ucense  to  every  species  of 
private  wrong,  and.  in  most  cases  of  tres- 
pass to  the  person,  It  would  be  impossible 
to  apply  it  with  any  degree  of  accuracy." 

This  exaoUnation  of  the  authorities  bearing 
upon  the  question  clearly  discloses  that  the 
rule  of  law  stated  by  the  trial  court  was 
proper,  and  is  Justified  by  a  long  line  of  deci- 
sions In  this  state.  The  general  rule  is  that, 
In  an  action  for  libel,  proof  by  the  plaintiff 
tending  to  establish  the  falsity  of  the  alleged 
Ubelbus  publication  is  evidence  of  malice, 
and,  if  such  evidence  is  introduced,  a  ques- 
tion for  the  Jury  is  presented,  whether  the 
malice  Is  of  such  a  character  as  to  call  for 
punitive  damages,  and  that  question  is  not  to 
be  withdrawn  from  them  because  the  de- 


fendant gives  evidence  which  tends  to  show 
that  there  was  no  actual  maUce.  We  think 
the  foregoing  rule  Is  weU  estabUshed  by  the 
authorities  of  this  state  and  elsewhere,  and 
that  It  must  be  regarded  as  the  true  rule,  not- 
withstanding any  ex^essions  found  In  bthet 
cases  whm  ^e  question  was  not  necessarily 
Involved,  which  may  not  be  In  consonance 
with  It.  The  doctrine  of  any  such  cases  wlU 
not  be  foUowed,  but  must  be  regarded  as 
overruled  bo  far  as  they  may  be  in  conflict 
with  this  decision. 

Moreover,  as  we  have  ahready  seen,  the 
Jury  might  weU  have  found  not  only  that 
the  publications  comi^alned  of  were  grossly 
false,  were  recklessly  and  wantonly  made  In 
bad  faith,  but  also  that,  after  the  defendant 
and  his  manager  were  fully  Informed  of 
their  falsity  and  Injustice,  they  were  purpose- 
ly and  wUtfuUy  continued,  without  apology 
or  retraction  of  any  kind.  To  paraphrase  the 
language  of  Chief  Judge  Nelson  in  Hotchkiss 
V.  Olipbant,  2  HUl,  510,  516,  the  defendant 
might  have  Inadvertently  pubUshed  the  orig- 
inal article,  and  have  been  chargeable  only 
with  mistake  or  Indifference  to  the  truth; 
but.  having  been  advised  of  bis  erro?,  and 
having  refused  to  correct  It,  the  oise  rises  to 
one  of  premeditated  wron^— one  of  determin- 
ed malignity  towards  tbe  plaintiff— which 
should  be  dealt  with  accordingly,  and  tb&te 
is  no  longer  room  for  any  indulgence  towards 
the  defendtuit's  acta,  but  he  becomes  a  fit 
subject  for  exemplary  pnnlsbment,  and  the 
charities  of  the  law  give  way  to  such  a  pros- 
titution of  the  pubUc  press. 

Other  questions  were  discussed  at  the  bar, 
but,  as  they  were  property  disposed  of  by 
the  court  below,  and  were  of  no  general  or 
great  importance,  we  regard  It  as  unneces- 
sary to  continue  this  opinion  by  any  dlscus- 
elon  ot  them,  but  wlU  content  ourselves  by 
concurring  In  the  dlsposttton  made  of  them 
by  tbe  court  below. 

Tbe  Judgment  of  the  Appellate  Division 
should  be  affirmed,  with  costs. 

PABKim.  0.  J.,  and  OBAT,  O'BRIEN. 
BARTL.ETT,  and  CULLEN,  JJ..  concur. 
HAI6HT.  absent 

Judgment  affirmed. 


(277  N.  T.  124) 

VOLLKOMMER  v.  CODT  et  al.  FLESR 
et  aL  V.  SAME.   BAIRD  v.  SAME 

(Court  of  Appeals  of  New  York.   Jan.  5, 

1904.) 

COURT  OF  APPBAL&-.JURISDICTI0N-QUBSTI0N3 
OF  LAW— NEW  TRIAI^DEPOSITIONa-ADMIS- 
8I0NS-OBJECTI0N8  —  BXCBPTIONS  —  ASSIGN- 
MBNT  FOR  BENEFIT  OF  CREDITORS. 

1.  Where  tiie  AppeUate  Division  sraots  a 
new  trial  on  a  question  of  fact,  the  Court  of 
Appeals  cannot  review  even  rullDsa  duly  ex- 
cepted to,  if  there  was  a  auestion  of  (act  la- 
volTed.  but,  if  granted  solely  on  ezceptioDs  of 
law  under  CodsL  art.  6,  S  9,  that  court  may 
review  sudi  qoestions  ot  law,  and,  U  the  «x> 
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ceptiona  were  not  well  token,  reverse  the  or- 
der and  reinstate  the  Jodgmcat. 

2.  In  an  action  hj  jadgment  creditors,  a  dep- 
osition in  BupplameDtary  proceedinga,  signed 
and  sworn  to  hj  defendant,  ts  properl^  receiv- 
ed In  eTidence  against  biin  as  an  sdmiasion  of 
record,  and  Is  not  incompetent  though  plaintiff 
subseQtiently  examine  the  defendant,  who  tes- 
tifies to  facts  contradictory  of  the  deposition; 
on  the  ground  that  it  was  an  attempt  bf  plain- 
tiff to  impeach  his  own  witness, 

3.  Where  no  objection  was  made  to  a  remark 
of  the  trial  court,  in  giving  reasons  for  decid- 
ing in  plaintiff's  favor,  that  there  were  many 
contradictions  by  defendant  io  his  testimony  of 
a  deposition  previoosly  given  b^  him,  and  no 
ohjpction  was  made  or  exception  taken,  and 
the  remark  was  not  embodied  in  the  formal  de- 
cision, a  reversal  by  the  Appellate  Division  on 
the  ground  that  the  trial  court  did  not  consid- 
er the  deposition  as  an  admission,  but  as  evi- 
dence to  Impeach  plaintiff's  witnesses,  cannot 
be  sustained,  the  error  not  having  bean  raised 
by  objection  or  exception. 

4.  A  judgment  setting  aside  an  assignment 
by  an  insolvent  as  not  made  in  good  faith  Is 
not  erroneous  for  want  of  a  specific  finding 
that  defendant  was  insolvent  at  the  date  there- 
of, where  bis  fraudulent  intent  is  found  as  a 
fact 

Appeal  from  Supreme  Court,  Appellate  Dl- 
Tlslon,  Second  Department. 

Actions  by  Joseph  Vollkommer,  by  George 
Fleer  and  others,  and  by  Andrew  R.  Balrd 
against  James  A.  Cody  and  others.  From  an 
order  of  the  Appellate  Division  (82  N.  T. 
Supp.  069)  reversing  judgments  In  favor  of 
plaintiffs,  tliey  appeal.  Reversed. 

J.  Addison  Young,  Henry  H.  Sawyer,  and 
William  A.  Moore,  for  appellants.  Abram 
J.  Rose  and  Alfred  G.  PettA,  for  respondents. 

VANN,  J.  These  actions.  Involving  tbe 
same  Issnes,  wrae  tried  blether  and  sab- 
mltted  on  the  same  eTidence.  Each  ts  a 
creditor's  action,  brought  by  a  different  plain- 
tiff against  tbe  same  defendants  to  set  aside 
co^ln  assignments  of  tbe  moneys  due  and 
to  grow  dne  under  a  contract  for  public 
work,  npoD  tbf  ground  tbat  they  were  made 
to  hinder,  delay,  and  defraud  creditors.  Tbe 
plaintiffs  are  judgment  creditors  of  James  A. 
Cody  and  others,  composing  the  firm  of  Cody 
Bros.,  with  executions  returned  unsatisfied. 
After  tbe  several  debts  of  tbe  plaintiffs  were 
contracted,  but  before  tbelr  judgments  were* 
recovered,  the  brothers  composing  said  firm 
made  tbe  transfer  in  question  to  their  sister, 
Theresa  Cody,  who,  a  few  months  later,  as- 
signed the  same  interest  to  her  sister,  Eliza- 
beth L.  Cody.  Tbe  amount  of  money  tbus 
as^gned,  aa  subsequently  admeasured  by  a 
judgment  against  tbe  city  of  New  York,  was 
over  $13,000.  Tbe  trial  judge  found  that 
each  of  said  assignments  was  without  con- 
idderatlon,  and  was  made  and  accepted  with 
the  intent  to  hinder,  delay,  and  defraud  the 
creditors  of  satd  judgment  debtors.  Including 
the  plaintiffs.  Upon  appeal  to  tbe  Appellate 
DivlRloi)  each  Judgment  was  reversed,  and  a 
new  frifll  granted  upon  qnestlons  of  law  on- 

1 4.  Roe  Fniadulsat  Convtyutofls,  vol.  St.  CsnL 
DIs.  U  1Mb  14<- 


ly,  tbe  facts  as  found  not  having  been  dis- 
turbed. The  plaintiffs  gave  the  usual  stipu- 
lation, and  appealed  to  this  court 

As  the  judgments  were  not  reversed  upon 
a  question  of  fact,  we  are  confined  In  our 
review  to  errors  of  law  duly  excepted  to. 
Spence  v.  Ham,  163  N.  Y.'  220,  57  N.  E.  412, 
61  L.  R.  A.  238;  National  Harrow  Co.  v. 
Bement  &  Sons.  163  N.  Y.  505,  57  N.  E.  764. 
Even  if  errors  were  committed  by  tbe  trial 
judge,  they  would  not  justify  a  reversal  by 
tbe  Appellate  Division  upon  a  question  of 
law  only,  or  warrant  us  in  sustaining  tbelr 
action,  unlesB  the  question  was  duly  raised 
by  an  exception.  The  jurisdiction  of  this 
court  In  all  cases  "except  where  the  judg- 
ment Is  of  death"  Is  "limited  to  the  review 
of  questions  of  law."  Const  art  6,  S  9. 
Where  a  new  trial  Is  granted  by  the  Ap- 
pellate DivlEdon  upon  a  question  of  fact,  we 
have  no  power  to  review  even  rulings  duly 
excepted  to,  provided  tbere  was  a  question 
of  fact;  but  if  It  is  granted  solely  upon 
questions  of  law— tbat  Is,  In  the  language  of 
the  Constitution,  "on  exceptions'*— we  may 
review  the  questions  of  law  raised  by  ex- 
ceptions, and,  If  we  find  tbat  no  exception 
was  well  taken,  It  Is  our  duty  to  reverse  tbe 
order  and  reinstate  tbe  judgment  Thus^  at 
was  said  by  tbe  learned  counsel  tor  the  re- 
spondents, "the  only  questions  open  for  con- 
sideration are  as  to  the  errors  In  the  recep- 
tion or  rejection  of  evidence,  and  as  to 
whether  the  facts  found  suKwrt  tbe  judg- 
ment rendered." 

Substantially  all  tbe  oral  evidence  upon 
tbe  trial  was  given  by  the  principal  defend- 
ants when  called  as  witnesses  for  the  plain- 
tiffs. These  defendants  had  been  previously 
examined  In  proceedings  supplementary  to 
execution,  and  In  each  Instance,  as  soon  as 
the  party  was  called  and  the  deposition  Iden- 
tified, It  was  offered  in  evidence  against  the 
defendant  who  bad  signed  and  sworn  to  It 
One  deposition  was  not  objected  to,  the  sec- 
ond was  objected  to  as  Incompetent  and  the 
third  as  immaterial.  The  objections  were 
overruled,  and  the  defendants  excepted.  ESach 
deposition  was  offered  and  received  only  as 
against  the  person  who  made  It,  and,  as  It 
was  an  admission  of  a  party  to  tbe  record. 
It  was  properly  received  as  against  hlmselT. 
Lent  V.  Shear,  160  N.  Y.  462,  469,  65  N.  E. 
2;  Williams  v.  Sargeant,  4«  N.  Y.  481,  483. 
The  plaintiffs,  however,  In  each  Instance 
after  tbe  deposition  was  recrired  examined 
the  deponent  at  length,  proved  some  facts 
not  covered  by  the  deposition,  and  elabtn^ted 
others  not  fully  covered  by  It,  and  the  an- 
swers of  tbe  witnesses  were  to  some  extent 
inconsistent  with  their  depositions.  None  of 
tbls  evidence  was  objected  to,  and  tbe  de- 
fendants were  apparently  willing  that  It 
should  be  received  whether  It  was  competent 
or  not  At  the  close  of  the  evld^ce.  and 
after  tbe  case  bad  been  summed  up  by  both 
sides,  the  trial  judge.  In  orally  givins  his 
reasons  for  deciding  in  favor  of  tbe  plaEo- 
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UffB,  Bald:  "It  Is  unfortunate  la  this  caae 
tbat  there  are  many  contradictions  by  the 
witness  Elizabeth  L.  Cody  and.  by  her  broth- 
ers Id  comparison  with  the  deposition  In  sup* 
plemcutary  proceedings."  No  exception  was 
taken  to  this  remark  or  to  any  remark  made 
by  the  Judge  in  announcing  what  his  de- 
cision would  be,  and  subsequently  be  signed 
formal  findings,  which  were  excepted  to,  but 
which  did  not  embrace  said  remark,  nor  give 
any  reasons  for  the  conclusion  reached.  The 
Appellate  DItIbIod,  as  Indicated  by  Its  opin- 
ion, founded  Ita  order  of  reversal  upon  this 
obeerTatlon,  and  beld,  In  substance,  tbat  the 
trial  court  did  n6t  consider  the  depositions 
as  admfsaloDB,  but  as  evidence  which  was 
competent  to  Impeach  wltne^es  called  by 
the  plalntlfts.  In  other  words.  It  was  held, 
In  effect,  that  evidence  which  was  competent 
when  received  became  incompetent  through 
other  evidence  subsequently  received  wlthoot 
objection,  and,  although  no  motion  to  strike 
oat  was  made,  the  Judgments  were  reversed 
solely  for  this  reason.  The  defendants  were 
thus  given  the  benefit  of  objections  never 
made  and  of  exceptions  never  taken. 

In  thus  deciding  we  think  the  learned 
judges  below  Inadvertently  fell  into  error. 
As  we  have  seen,  the  depositions  were  compe- 
tent when  received,  and  they  never  became 
Incompetent  They  were  material  •  admls* 
Blons,  made  by  parties  to  the  action,  tending 
to  show  that  they  had  been  guilty  of  the 
fraud  charged,  and  they  continued  to  be  com- 
petent evidence  to  the  close  of  the  case.  They 
were  not  offered  to  Impeach  or  discredit,  be- 
cause when  offered  the  witness  had  not  testl- 
fled  upon  the  merits.  How  could  the  court  or 
the  plalntlCFs  know  that  the  witnesses  would 
contradict  themselves?  No  motion  was  made 
or  ruling  requested  which  changed  the  status 
of  thQ  depositions  as  material  and  competent 
evidence.  There  was  no  effort  to  limit  their 
effect,  and  no  suggestion,  even  after  the  trial 
court  made  the  remark  at)ove  quoted,  that 
they  could  not  be  used  to  discredit  or  Impeach 
the  Witnesses  guilty  of  swearing  one  way  on 
the  trial  and  another  way  in  their  examination 
t>efore  trial.  "It  Is  only  evidence  offered  for 
the  mere  purpose  of  impeaching  the  credibility 
of  the  witness  which  Is  inadmissible  when 
offered  by  the  party  calling  blm.  Inquiries 
calculated  to  elicit  the  facts,  or  to  show  to  the 
witness  that  he  is  mistaken,  and  to  Induce 
him  to  correct  bis  evidence,  should  not  be  ex- 
cluded simply  because  they  may  result  unfa- 
vorably to  his  credibility."  Bullard  v.  Pear- 
aall,  63  N.  Y.  230,  231;  People  v.  Kelly,  113 
N.  Y.  ftl7,  652.  21  N.  B.  122.  "All  the  cases 
concur  In  tbe  right  of  a  party  to  contradict 
bis  own  witnesses  to  prove  a  fact,  material  to 
the  Issue,  to  be  otherwise  than  as  sworn  to  by 
him,  even  when  the  necessary  effect  Is  to  Im- 
peach hira."  Becker  v.  Koch.  104  N.  Y.  8M, 
403.  10  N.  E.  701.  58  Am.  Rep.  515.  If  an 
Improper  use  was  mnde  of  tbe  depositions  by 
tbe  trial  Justloe,  the  error  was  raised  by  no 
-objection  or  exception,  and  hence  Is  not  be> 


fore  us  to  review,  and  was  not  before  the 
judges  below.  They  were  clothed  with  a  pow- 
er which  la  almost  discretionary  to  reverse  oo 
tbe  facts,  but  they  did  not  do  so.  In  order  to 
reverse  on  the  law,  however,  an  error  of  law 
Is  necessary,  and  there  can  be  no  error  of  law 
that  we  can  consider  without  an  exception  to 
raise  It  He'cla  Powder  Co.  v.  Sigua  Iron  Co^ 
157  N.  Y.  437,  441,  52  N.  B.  650;  Wangner  T. 
Grimm,  169  N.  Y.  421,  427,  62  N.  B.  569.  The 
acUon  of  tbe  Appellate  Division  In  reversing 
the  judgments  for  the  reasons  stated  In  their 
opinion  cannot  be  sustained. 

The  respondents,  however,  contend  that  the 
reversal  was  proper  because  the  facta  found 
do  not  support  the  conclusion  of  law,  inas- 
much as  there  was  no  specific  finding  that  the 
assignors  were  insolvent  at  the  date  of  tbe  as- 
signment No  such  finding  was  necessary,  be- 
cause "It  is  only  when  one  makes  a  voluntary 
conveyance  In  good  faith,  with  no  Intent  to 
defraud  his  credltcvs,  that  It  will  be  upheld 
by  proof  showing  that  when  he  made  It  he  re- 
tained an  ample  estate  to  pay  all  his  debts." 
Fox  V.  Moyer,  54  N.  Y.  125,  131.  Fraudulent 
Intent  Is  made  a  question  of  fact  by  statute, 
and  It  was  found  as  a  fact  In  this  case.  It 
necessarily  follows  that  the  assignment  was 
not  made  in  good  faith.  Moreover,  Insol- 
vency, while  a  fact,  is  but  an  evidential  fact, 
which  need  not  be  alleged.  Kaln  v.  Larkln, 
141  N.  Y.  144,  151,  36  N.  B.  0.  Hence  it  is 
Involved  in  the  finding  of  fraud,  provided  it  Is 
necessary  to  support  that  finding  and  there  li 
evidence  to  warrant  It,  as  there  was  In  this 
case. 

We  find  no  exception  which  authorized  the 
Appellate  Division  to  reverse  the  judgments 
for  error  of  law.  and  Its  orders  must  therefore 
be  reversed,  and  the  Judgments  rendered  by 
the  Special  Term  affirmed,  wltli  costs  In  alt 
courts. 

PARKER,  C.  3.,  and  GRAY.  BARTLBTT, 
MARTIN,  and  W  B  B  N  S  R,  JJ^  concur. 
HAIOHT,  J.,  absent 

Orders  reversed,  etc 


art  N.  y.  my 

WBLCH  V.  POIXBT  «t  «L 

(Court  of  Appeals  of  New  Tork.   Jan.  8, 
1904.) 

TRUSTS  —  ACCOUNTING  —  ACTION  BY  BENEVT- 
ClART  —  FOLLOWINO  TRUST  PUNO  —  BANK- 
RUPTCY OF  TRUSTEE. 

1.  Ad  action  will  Us  at  the  salt  of  the  bene- 
ficiary under  a  trust  fnod  against  the  trustee 
of  such  fund  and  his  trustee  In  baokruptcj  for 
an  accounting  as  to  the  trust  foods,  and  to  re- 
cover from  the  funds  held  by  the  trustee  in 
bankruptcy  so  much  thereof  as  belong  te,  or 
were  derived  from,  the  trust  fund. 

2.  Where  part  of  the  funds  held  by  a  triistea 
In  bankruptcy  were  obtained  from  lands  pur- 
chased with  trust  funds  by  the  bankrupt  aud 
conveyed  by  him  on  the  compromise  of  a  Judg- 
ment recovered  by  the  trustee  In  bankrupt^ 

f  L  8m  Bankroptcr.  toL  *,  Oast.  Dig.  I  m 


Digitized  by 


Google 


280 


60  NOBTHBASTBRN  REPOBTBB. 


(N.Y 


la  an  action  to  set  aside  a  fraudnlent  eoayer- 
ance  ot  real  estate,  before  the  petition  In  bank- 
rnptC7«  It  does  not  preclnde  an  action  against 
the  trustee  to  recover  the  trust  funds. 

A.ppeal  from  Supreme  Coort,  Appellata  DI- 
rlsion.  Second  Dep&rtment 

Action  by  Marr  Frances  Welch  against 
ijralutms  Polley  and  another.  From  a  Jndg- 
ment  of  the  Appellate  Division  (8ft  N.  Y. 
Sapp.  819),  afllrmiDg  a  jud^ent  dismissing 
the  complaint  as  to  defendant  O'Brien,  plain- 
tiff appeals.  Reversed. 

Raphael  J.  Moses,  for  appellant  Moses 
WeiDman  and  JjooIs  Marshall,  for  resDond- 
enL 

BARTLETT,  J.  At  the  trial,  after  the 
opening  of  plalntitTB  counsel,  and  before  the 
introduction  of  any  evidence,  the  counsel  for 
the  defendant  the  trustee  in  bankruptcy  mov- 
ed to  dismiss  the  complaint,  as  to  him,  on 
the  ground  that  it  did  not  state  facts  snffl- 
dent  to  constitute  a  cause  of  action.  The 
motion  was  gianted,  and  Judgment  duly  en- 
tered, which  was  affirmed  by  the  Appellate 
Division. 

This  la  a  suit  in  equity  brought  by  Mary 
Frances  Welch,  the  plaintiff,  against  Gra- 
hams PoUey,  Indivldoally  and  as  suivivlug 
trustee  for  her  in  a  trust  created  by  herself 
on  the  31st  day  of  October,  1879,  for  her  own 
benefit,  and  such  persons  as  she  should  ap- 
point by  her  last  will  and  testament,  or,  in 
failure  of  appointment,  her  next  of  kin;  also 
■gainst  Miles  M.  O'Brien,  as  trustee  In  bank- 
ruptcy of  Grahams  Polley.  On  the  15th  day 
of  December,  1900,  Grahams  Polley  was  ad- 
judicated a  bankrupt,  and  the  defendant 
Miles  M.  O'Brien  was  appointed  sole  trustee 
of  the  bankrupt's  estate.. 

The  following  facts  appear  on  the  face  of 
the  complaint,  and  must  be  taken  as  admit- 
ted, for  the  purposes  of  this  appeal:  The 
principal  sum  under  the  trust  referred  to  was 
about  $40,000,  and  was  duly  paid  over  to  the 
truBtees.  one  of  whom  died  in  1896.  That  a 
certain  portion  of  the  trust  fund,  amounting 
to  about  $7,000,  was  converted  by  the  de- 
fendant Grahams  Polley  to  his  own  use. 
That  Grahams  Polley  is  a  man  of  dissolute 
life  and  hablta,  and  has  wasted  the  trust 
fund  and  estate  belonging  to  the  plaintiff, 
and  Is  an  unfit  person  to  act  as  trustee.  That 
Grahams  Polley,  with  said  trust  fund  belong- 
ing to  tbe  plaintiff,  purchased  and  maintained 
certain  real  estate,  a  part  of  which  he  fraud- 
ulently conveyed  to  Lillian  G.  Cavanaugh. 
That  the  trustee  in  bankruptcy  commenced 
an  action  in  the  New  York  Supreme  Court 
against  said  Cavanaugh  and  Grahams  Polley 
to  set  aside  said  transfer  of  real  estate  and 
certain  personal  property  made  by  Polley  to 
said  Cavanaugh  prior  to  the  filing  of  tbe  peti- 
tion in  bankruptcy,  on  the  ground  that  tbey 
were  fraudulently  made,  without  considera- 
tion, and  with  Intent  to  hinder,  delay,  and 
dftfrand  the  creditors  of  said  Polley.  That 
■aid  action  was  tried,  and  resnlted  in  a  Judg- 


ment in  favor  of  "Qie  trustee,  which  by  leave 
of  the  court  was  compromised;  tbe  trustee 
receiving  the  sum  of  $18,963.48.  That,  In 
addition  to  the  foregoing  sum  received  by 
the  trustee  In  bankruptcy  on  the  said  com- 
promise, tbere  are  other  sums  In  his  hands, 
the  total  amount  of  which  Is  unknown  to  the 
plaintiff,  except  that  the  aggregate  does  not 
make  up  the  amount  of  tbe  trust  fund  to 
which  she  is  entitled,  and  which  was  in  the 
hands  of  the  defendant  Grahams  Polley  as 
plaintiff's  trustee.  That  the  plaintiff  prays 
for  an  accounting  as  to  tbe  trust  fund  In  tbe 
hands  of  Grahams  Polley  at  ihe  time  he  was 
adjudicated  a  bankrupt,  and  that  such  poi> 
tion  of  the  fund  in  the  hands  of  the  trustee 
as  Is  made  up  of  the  trust  fund  should  be 
paid  ovo"  to  her.  There  is  also  a  prayer  for 
the  removal  of  Grahams  Polley  from  his 
trust,  and  for  an  injunction  running  against 
both  Polley  and  the  trustee  in  bankruptcy, 
preventing  any  disposition  of  the  fund  nntl! 
Judgment  In  this  action. 

Section  70  of  the  present  United  States 
bankruptcy  law  (subdivision  "e">  reads  as 
follows:  "The  trustee  may  avoid  any  trans- 
fer by  the  bankrupt  of  his  property  which  any 
creditor  or  such  bankrupt  might  have  avoid- 
ed, and  may  recover  tbe  property  so  trans- 
ferred, or  Its  value,  from  the  person  to  whom 
It  was  ftansferred,  unless  he  was  a  bona  flde 
bolder  for  value  prior  to  the  date  of  adjudi- 
cation. Such  property  may  be  recovered  or 
its  value  collected  from  whoever  may  have 
received  It,  except  a  bona  flde  holder  for 
value."  Act  July  1.  1898,  c.  541.  90  Stat 
566  tU.  S.  Oomp.  St  1001.  p.  8452).  The  ac- 
tion brought  by  tbe  trustee  In  bankruptcy 
pursuant  to  the  powers  vested  In  him  by  this 
section  was  not  Ui  hostility  to  tbe  title  or 
rights  of  the  plaintiff,  but  in  subordination  to 
tbe  same.  The  learned  Appellate  Division 
states  in  its  opinion  as  follows  as  to  the  deci- 
sion of  Ihe  Si>ecial  Term:  "In  the  opinion  the 
court  •  •  •  stated  that  as  Polley  used 
Mrs.  Welch's  trust  fund  in  the  purchase  <^ 
real  estate,  which  he  presented  to  Cavanaugh, 
her  title  to  the  real  estate  was  Impressed 
with  a  trust  in  favor  of  Mrs.  Welch;  that 
O'Brien,  as  trustee  in  bankruptcy,  became 
vested  with  all  the  rights  of  the  bankrupt 
and  of  his  creditors  as  such;  Hiat  his  release 
to  Cavanaugh  did  not  discharge  the  rights  of 
Mrs.  Welch  against  the  real  estate;  and  that 
she  could  not  enforce  any  claim  Against  the 
money  In  the  bands  of  O'Brim  as  tmstee. 
It  la  manifest  that  the  money  received  by 
O'Brien  was  recovered  under  an  adjudication 
that  the  real  estate  belonged  to  Polley.  and 
not  to  Mrs.  Welch;  that  it  was  his  property, 
and  not  hers,  which  was  transferred  to  Cava- 
naugh." 

We  are  of  opinion  that  the  complaint  was 
Improperly  dismissed  as  to  the  trustee  tit 
bankruptcy.  It  Is  true  that  the  plaintiff  was 
not,  60  far  as  this  record  discloses,  an  ud> 
secured  creditor  of  the  bankrupt  but  she  did 
represent  a  claim  against  him  that  must  1w 
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treated  u  nllA  tor  tbe  purpoiea  of  tbSa  ap- 
peal*  growlnc  out  of  tbe  relatl<Hi8  existtns 
between  tfaem  as  benefldair  and  trustee. 

It  18  not  necMsary  to  determine  in  thla 
action  the  effect  of  tlie  compromise  In  bank- 
niptc7  upon  tbe  right  of  the  plaintiff  to  pur- 
aue  GaTanaugb  as  tbe  holder  of  the  legal 
title  to  tbia  real  ettate.  If  It  he  stiU  Tested 
In  her.  It  ia  quite  possible  that  insuperable 
obstacles  now  prevent  plafntiff  from  invoking 
this  remedy. 

In  view  of  the  facts  dlsdosed  this  rec- 
ord, it  was  proper  tar  title  plalntlfC  to  In- 
■tltnte  a  suit  In  equltT*  bringing  to  her  de- 
faulting trustee,  the  bankrupt  and  his  traa- 
tee,  to  bankruptcy,  as  parties  defendant  In 
that  suit  tbe  plaintlfl  iras  entitled  to  ^ve, 
if  she  could,  that -a  cotato  portion  of  tbe 
trust  fund  held  by  PoUey  went  toto  tbe  pur- 
chase price  of  tbe  real  estate  transferred  to 
Cavanaugb;  and  assuming,  as  we  must,  that 
the  sum  receiTed  1^  tbe  trustee  to  baok- 
rnptcy,  to  compcomtse  <tf  tbe  Ju^Ement  re- 
eovered  by  him,  declaring  the  convince  of 
the  bankrupt  to  Gavanaugh  fraudulent,  stood 
in  the  place  of  the  property,  wbltA  might 
have  been  reconvayed  to  the  trustee  to  bank- 
rtqttcy,  she  would  be  entitied  to  have  restored 
to  the  trust  such  portion  of  that  fund  as 
«be  was  able  to  successfully  follow  toto  the 
purchase  mon^  paid  by  the  bankrupt,  or  toto 
tiie  funds  to  the  bands  at  the  trustee  to 
banknqitcy. 

The  eases  dted  to  suivort  of  the  decision 
below  ate  not  to  point.  In  Stephens  v.  Board 
of  Education  of  Brooklyn,  79  N.  T.  183,  85 
Am.  511,  one  GUI,  while  a  munber  ot 
the  board,  eonvoted  to  his  own  use  moneys 
belonging  to  the  board.  He  obtained  money 
from  Stephens  on  a  forged  mortgage,  and 
deposited  the  same  to  bla  bank  accounts 
agatost  which  he  drew  a  eheck,  and  paid  the 
board.  Tbe  court  held  tha.^  St^hens  could 
not  recovw  tbe  numey  from  the  board,  but 
that  bis  cause  of  action  was  against  OUl;  that 
tile  board,  having  received  the  money  to  good 
faith  and  to  tbe  ordinary  course  of  buslneBS, 
for  a  valuable  consideration,  was  not  UaUe. 
No  such  Bitoaljlon  is  presented  to  the  case  at 
bar.  In  Patrick  v.  Metcalf.  87  N.  Y.  332, 
this  court  held  that  where  two  parties  claim 
payment  from  toe  govonment  for  the  same 
services,  and  the  one  is  recognised  and  paid 
to  tbe  exclusion  of  the  other,  who  was  to 
fact  the  one  entitled,  the  latter  cannot  mato- 
tato  an  action  tor  mon^  had  and  received 
against  the  fbrmer,  he  having  received  it 
under  a  claim  of  right  This  case  was  fol- 
lowed to  tiie  other  cases  cited  of  Butterworth 
r.  Clould,  41  N.  T.  460;,  and  Hathaway  v. 
Town  of  Homer,  S4  N.  T.  9X,  Tbe  prin- 
c^e  tovolved  to  all  of  these  cases  Is  toap- 
pHcable  to  the  lAtuatlon  presented  to  the 
case  before  ns,  wber^  as  already  stated,  the 
trustee  Is  not  acting  to  hostility  to  the  plato- 
tUTs  claim  or  title,  but  to  subordination  to 
thd  same.  The  plaintiff  must  be  permitted 
to  follow.  If  she  can,  he;  trust  mcmeys  toto 


the  hands  of  the  trustee  to  bankruptcy;  he 
havtog  no  gfeatw  right  against  her  than  the 
bankrupt  her  trustee,  possessed,  bad  he  re- 
matoed  solvent  Tbe  other  creditors  of  the 
bankrupt  have  no  claim  upon  any  of  tbe 
funds  derived  torn  platotlff's  trust  which 
can  be  fully  identified. 

To  tbe  extent  that  platotiff  is  able  to  fot 
low  tbe  trust  funds  toto  the  purchase  price 
of  the  real  estate,  or  toto  the  bankrupts 
estate  generally,  she  potato  out  moneys  that 
are  no  part  of  the  estate  held  by  tbe  bank- 
rupts trustee  tat  gmwal  distribution  among 
tbe  creditors,  and  is  oitltled  to  have  th^ 
restored  to  the  trust  tor  her  benefit;  wblcb 
Is  to  continue  during  her  ilf^. 

The  Judgmenta  and  orders  ef  the  Spedal 
Term  and  Appellate  Division  should  be  re- 
versed, and  a  new  trtal  ordoed,  with  casta 
to  abide  the  event 

PABKBB,  O.  J.,  and  GRAY,  O'BRIEN; 
HARTIN,  CULLBN,  and  WBRNBR.  JJ.,  ooa- 
cur. 

Judgmoita  and  orders  reversed,  ete. 

(177  N.  T.  100) 

BEACH  V.  SUPRBMB  TENT  OP  KNIGHTS 
OF  MACOABBBS  OP  THE  WORLD. 

(Gonrt  of  Appeals  of  Nmr  York.   Jan.  B, 

1904.) 

VBATBRNAL  ASSOCIATION— INJURT  TO  MIU- 
BER-RIGBT  TO  BBNBFITS— CHANGB 
OF  BT-LAWS. 

1.  A  fraternal  association  provided  tbat  a 
member  vrho  was  unable  to  perform  the  basl- 
nesa  which  he  had  always  followed  because  of 
a  disabilitr  arieiDg  after  admission  to  endow- 
ment membership  should  be  deemed  entitled  te 
disability  benefits.  Beld,  that  a  member  who 
wae  a  farmer  and  operated  a  sawmUI,  who 
bad  become  permanently  disabled  by  an  acd* 
dent  so  as  to  be  nnable  to  follow  his  usual  oc- 
eapatioo,  was  entitled  to  tbe  benefit  specified. 

2.  A  certificate  of  membership  In  a  benefit 
association  provided  that  in  case  of  disability, 
or  on  attaining  70  years  of  age,  a  member 
would  be  entitled  to  receive  one-half  of  the  en- 
dowmoit  provided  \v  the  by-laws.  Hdd  an 
absolute  contract  to  pay  one-balf  of  the  amoant 
of  the  certificate  on  disability  as  provided  in 
the  by-laws  of  the  order,  which  conld  not  be 
Impaired  by  a  siibaeqaent  by-law  providing 
that  any  memlwr  who  shall  become  totally  and 
permanently  disabled  shall  be  entitled  to  re- 
ceive one-tenth  part  of  the  amount  of  his  ben- 
efit certificate,  uioogh  the  society  reserved  tbe 
right  to  its  constltatitn  to  amend  the  by-laws 
goveniisg  the  endowment  fand. 

Halght,  J.,  dissenting. 

Appeal  from  Supreme  Court  Appellate  T>M 
sion,  Fourth  Department 

Action  by  Benjamto  O.  Beach  against  tbe 
Supreme  Teut  of  tbe  Knights  of  tbe  Macca- 
bees of  tbe  World.  From  a  judgment  of  the 
Appellate  Division  (77  N.  Y.  Bupp.  770),  af-, 
flrmiug  a  judgment  for  plaintiff,  entered  on 
a  verdict  directed  by  the  court  and  an  order 
denying  a  new  trial,  defendant  appeals.  Af- 
llimed. 

T 1.  Sea  lunnuiee,  toL  B,  Gent  Dls,  |  Itft. 
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James  L.  Qnackenbusb,  for  appellant. 
Georse  £.  Spring,  for  respondent. 

CUIXEN,  3.  This  is  an  action  brougbt  to 
recover  on  a  certificate  of  membership  Issued 
by  tbe  defendant,  a  fraternal  or  mutnal  bene- 
fit organization.  Tbe  certificate  stated  tbat 
tbe  plaintiff  would  be  entitled  to  receive  one 
assessment  on  tbe  members  of  tbe  order  not 
exceeding  $2,000  as  a  benefit  to  his  wife  up- 
on satisfactory  proof  of  bis  death.  It  con- 
tained this  further  proTlsion:  "In  case  of 
permanent  or  total  disability,  or  upon  attain- 
ing the  age  of  seventy  years,  be  will  be  enti- 
tled to  receive  one-balf  of  said  endowment, 
as  provided  In  the  laws  of  the  order."  When 
the  plaintiff  joined  the  order  the  endowment 
laws  provided  {section  13,  art  4):  "A  mem- 
ber who  by  reason  of  a  disability  Incurred 
after  admission  to  endowment  membership 
becomes  unable  to  direct  or  perform  the  kind 
of  business  or  labor  which  be  has  always  fol- 
lowed, and  by  which  alone  he  can  thereafter 
earn  a  livelihood  shall  be  deemed  entitled  to 
disability  benefits."  In  1895  this  provision 
was  amended  so  as  to  read  (section  188): 
"Any  member  holding  a  benefit  certificate 
who  shall  become  totally  and  permanently 
disabled  from  any  cause,  not  the  result  of  his 
own  Illegal  act,  to  perform  or  direct  any  kind 
of  labor  or  business  •  •  •  shall  be  enti- 
tled to  receive  from  the  disability  fund,  an- 
nually, one-tenth  part  of  the  sum  for  which 
his  benefit  certificate  is  Issued."  The  plain- 
tiff was  a  farmer,  and  a  pai-t  of  the  time  oper- 
ated a  portable  sawmill.  In  1895,  after  the 
adoption  of  the  amendment  referred  to,  bis 
right  arm  was  almost  severed  by  a  saw.  As 
a  result  of  this  injury  tbe  arm  became  prac- 
tically useless.  Tbe  plalutlff  testified  that  he 
was  unable  to  do  any  work  on  the  farm  or  at 
the  sawmill.  At  the  close  of  tbe  evidence 
each  party  requested  the  direction  of  a  ver- 
diet  The  court  granted  the  application  of 
tbe  plaintiff,  and  directed  a  verdict  In  his 
favor  for  $1,000  and  interest,  half  the  amount 
payable  under  the  certificate  In  case  of  .death. 

As  the  appellant  dtd  not  request  the  cause 
to  be  submitted  to  the  Jury,  he  assented  to 
the  determination  by  the  court  of  any  ques- 
tion of  fact  that  the  evidence  presented. 
The  evidence  warranted  the  finding  tbat  tbe 
plaintiff  was  permanently  disabled  within 
the  terms  of  the  by-laws  as  they  stood  at  the 
time  he  Joined  the  order.  The  language  of 
the  by-law  Is  quite  similar  to  that  construed 
In  tbe  case  of  NelU  v.  Order  of  United 
Friends,  149  N.  T.  430,  44  N.  E.  145,  52  Am. 
St;  Rep.  738.  In  that  case  tbe  endowment 
was  payable  if  a  member  became  disabled 
"from  following  his  usual  or  some  other  occu- 
pation by  reason  of  accident  and  disease." 
Tbe  plaintiff,  a  brakeman,  had  bis  foot  crush- 
ed by  an  accident.  It  was  contended  for  tbe 
defendant  tbnt.  though  the  injury  may  have 
rendered  bim  unable  to  act  as  brakeman,  be 
was  not  disabled  "from  following  some  other 
occupation."    It  was  held  that  "some  other" 


occupation  was  to  be  conBtraed  in  connecCloii 
with  tbe  previous  provision  of  "osnal,'*  and 
did  not  mean  "any  oUier  occupation."  Tbo 
opinion  there  delivered  by  Judge  Ualght  cov- 
ers tbe  whole  subject,  and  renders  tnrtba 
discussion  of  the  subject  unaecessary.  Tben- 
fore,  if  tbe  plalnttfTs  rights  were  unaffected  , 
by  the  subsequent  amendinent  of  tbe  by- 
laws, the  declaiona  of  tbe  courts  below  weic 
clearly  right 

We  have  quite  recently  reiterated  the  doc- 
trine that  a  general  power  reserved  either 
by  statute  or  by  tbe  constitution  of  a  society 
to  amend  its  by-laws  does  not  authorize  an 
amendment  Impairing  the  vested  rights  of 
the  members.  Parish  v.  N.  T.  Produce  Ex- 
change, 169  N.  Y.  34,  61  N.  It  977,  56  U  R 
A.  149;  Weber  v.  Supreme  Tent  K.  of  M., 
172  N.  T.  490,  65  N.  E.  258,  92  Am.  St  Rep. 
753.  It  la  contended  that  the  power  of  tbe 
defendant  in  this  case  was  enlarged  because 
the  constitution  of  the  order  at  the  time  tbe 
plaintiff  Joined  reserved  the  right  to  am«d 
the  laws  governing  the  endowment  fund.  It 
may  be  doubted  whether,  this  was  Intended 
to  cover  the  case-of  existing  members  or  was 
applicable  ftolely  to  those  who  should  Join  the 
order  after  tbe  amendments.  But  glvine  this 
provision  the  broadest  construction,  we  are 
of  opinion  that  it  would  not  relieve  the  de- 
fendant from  liability.  The  contract  ex- 
pressed In  the  certificate  Is  absolute.  It  Is  to 
pay  one-half  of  the  cstlficate  on  disability 
"as  provided  in  the  laws  of  the  order."  not 
as  may  be  provided  In  tbe  laws  of  the  order. 
A  reference  to  the  laws  of  the  order  inform- 
ed the  plaintiff  at  the  time  he  Joined  the  or- 
der of  the  character  of  the  disability  which 
entitled  him  to  receive  balf  tbe  amount  of 
the  certificate,  and  there  was  ho  provision 
tta^eln  to  the  effect  tbat  the  payment  was  not 
to  be  Immediate,  but  in  annual  installments. 
As  said  by  Judge  Gray  In  Lengan  v.  Supreme 
Council  American  Legion  of  Honor,  174  N.  Y. 
266,  66  N.  B.  932:  "It  was  beyond  the  power 
of  tbe  defendant  to  affect  tbe  obligation  ex- 
pressed in  the  certificate  without  the  consent 
of  its  holder."  The  constitution  and  laws  of 
the  defendant  constitute  a  book  of  over  90 
pages,  and  tbe  provision  authorbclog  an 
amendment  of  the  endowment  laws  is  found 
not  in  the  endowment  laws,  but  In  a  brief 
section  in  the  constitution.  It  has  been  held 
In  the  case  of  railroad  bonds  that  In  case  the 
bonds  and  trust  deed  contain  Inconsistent 
provisions,  those  contained  In  the  bonds  must 
prevail  over  those  contained  In  the  deed,  for 
the  reason  that  It  is  the  provisions  of  tbe 
bonds  that  meet  the  eye  of  a  purchaser  and 
Induce  tbe  purchase.  Rothschild  v.  Rio 
Grande  Western  Railway  Co.,  84  Hnn.  103. 
32  N.  Y.  Supp.  37,  affirmed  on  opinion  below. 
164  N.  Y.  594,  58  N.  E.  1091.  Tbe  same  prin- 
ciple was  applied  by  this  court  and  the  case 
last  cited  approved  In  Imperial  Shale  Brick 
Company  v.  Jewett,  169  N.  Y.  143,  62  N.  E. 
167.  In  that  case  there  was  issued  to  the 
plaintiff  a  certificate  insuring  it  "under  and 
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iubject  to  tbe  condltioiis  of  Open  Policy  No. 
4,007,  Issued  by  the  Buffalo  Fire  and  Marine 
Underwriters  of  Buffalo,  N.  T."  The  policy 
proved  to  be  one  Issued  by  individual  writers, 
eecb  one  obligating  himself  only  for  his  all^ 
qoot  share  of  the  loss.  It  was  held  that  the 
temu  of  the  certiflcata  prevailed  over  those 
of  the  policy*  and,  as  the  certificate  represent- 
ed a  single  Indemnity  for  the  whole  loss,  the 
liability  of  the  underwriters  was  Joint  de- 
spite tbe  tenna  of  tlie  policy.  Under  the 
doctrine  of  these  cases  we  think  that  the 
oUigations  assumed  by  the  defendant  in  its 
cwtlflcate  of  membovhlp  should  not  be  im- 
paired by  provisions  of  the  constitution  and 
laws  at  tbe  order  to  which  the  attention  of 
the  member  might  never  be  called,  or  at  least 
they  should  not  be  cut  down  under  the  reser- 
vation  of  the  power  to  amend.  It  is  quite 
«uy  for  Aatemal  organizations,  such  as  the 
defendant  If  th«y  deem  the  provisions  for 
benefits  to  their  members  tentative  only,  and 
desire  to  have  them  subject  to  such  modifica- 
tion as  tbe  business  of  the  orders  may  re- 
quire, to  express  that  in  the  certificate.  So, 
In  the  presmt  case,  if  the  certificate  bad  pro- 
vided tbat  the  payments  therein  spedfled 
should  be  subject  to  sudk  nwdlflcation  as  to 
amount;  terms,  and  conditlona  of  payment 
and  contingencies  in  which  the  same  were 
payable  as  the  endowment  laws  of  the  order 
from  time  to  time  might  provide,  the  amend- 
ments would  be  applicable  to  existing  mem- 
bers.  But  I  think  that  nothing  less  explicit 
than  this  appearing  in  the  certificate  itself 
should  be  effectual  for  such  a  purpose.  Fair- 
ness to  persons  joining  tlie  order  required 
such  jfiuta  dealing. 

Tbe  case  of  Hutchinson  v.  Snprone  Tent 
K.  of  M..  68  Hun,  365,  22  N.  T.  Supp.  801,  is 
not  In  point  There  the  learned  court  held 
Uiat  the  plaintiff  could  not  recover  at  all  un- 
der the  endowment  laws  as  th^  «Usted  at 
the  time  he  joined  the  order.  The  claim  was 
made  to  rest  solely  on  the  amended  by-laws, 
and,  of  course,  claiming  under  the  amended 
by-laws,  the  plaintiff  was  subject  to  the  pro- 
visions of  the  amendmoit  which  changed  the 
payment  of  tbe  benefit  from  a  gross  sum  to 
annual  Installments. 

Tbe  Judgment  appealed  fnnn  should  be  af- 
firmed, with  costs. 

PARKER.  O.  J.,  and  B4-BTLETT,  MAR- 
TIN, VANN,  and  WERNBB,  33^  concur. 
HAIGHT,  J.,  dissents. 

Judgment  affirmed. 


an  M.  T.  86) 

HERZOG  V.  TITLE  OUARANTBB  A 
TRUST  00.  OF  NEW  YORK 
OITT  et  al 
(Court  of  Appeals  of  New  York.    Dec.  18; 
1003.) 

WnX-CONSTRnCTION-RESTRAINT  OF  ALIKNA- 
TION-QIPT  TO  A  CLASS. 

1.  Testator,  by  hU  will,  gave  to  tmstees  the 
rcsldno  of  his  estate  during  the  lives  of  those 


two  of  bis  eblldrra  who  should  be  the  youqgest 
at  tbe  time  of  bis  death,  and  directed  the  tru»- 
tees  to  pay  the  remainder  of  tbe  iocome  nndls- 
posed  of  to  bis  four  children  eqaal^,  and  pro- 
vided that  on  the  termination  of  tbe  trust  eadi 
child  should  be  paid  one-fourth  of  tbe  residuary 
estate.  He  provided  by  a  codicil  tbat  If  a 
daughter,  who  was  not  one  of  his  two  youngest 
cbilaren,  should  marry  a  person  named,  she 
was  to  receive  a  specified  annuity,  and  on  her 
death  a  certain  sum  was  to  be  divided  between 
her  children.  Held,  that  tbe  codicil  simply 
changed,  in  the  event  of  the  daughter's  mar- 
riage, the  amount  she  was  to  receive  from  the 
income,  and  gave  her  children  a  definite  sum. 
Instead  of  the  share  which  she  or  they  woald 
have  received  if  she  bad  not  married,  and  as 
the  trustees  were  required  to  retain  the  title  to 
the  trust  property  not  only  during  the  lives  of 
the  two  youngest  children,  as  provided  in  the 
wiglnal  will,  but  also  to  retain  the  portion 
neceeaary  to  pay  tbe  income  to  the  daughter 
for  life  in  the  event  of  her  marriage,  and  on 
her  death  to  pay  the  sum  named  to  her  chil- 
dren, there  is  a  suspension  of  the  power  of 
alienation  for  a  longer  period  than  two  Uvea  In 
being,  so  as  to  render  the  codicil  void. 

2.  Where  testator  provided  tlkat,  when  hia 
two  youngest  children  died,  tbe  residuary  es- 
tate which  bad  been  held  In  trust  should  be 
divided  among  bis  four  children  equally,  and 
by  a  codicil  provided  for  a  spedflc  sum  to  be 
set  aside  to  a  daughter  named  if  she  contracted 
a  certain  marriage— such  property  to  be  held  In 
trust — and  tbe  codicil  was  v(dd,>  as  suspending 
the  power  of  alienation,  It  did  not  affect  a 
gift  to  tbe  other  reaidaary  legatees  of  such 
daugbter'B  share  in  the  resldnair  estate  In  case 
of  her  marriage,  Independent  of  the  trust,  and 
uncontrolled  by  its  provisions. 

S.  A  bequest  is  not  a  gift  to  S  class  where  ^e 
number  of  donees  is  fixed  at  the  time  of  making 
it  and  tbe  share  which  each  Is  to  recdve  is 
also  certain,  and  not  dependent  on  the  members 
who  shall  survive. 

4.  Where  it  is  apparent  from  a  will  and  a 
codicil  tbat  testator  intended  that  tbe  provision 
for  bis  daughter  under  tbe  codicil  should  h& 
Inalienable  during  her  lif^  the  rule  tbat  annui- 
ties do  not  snspoid  the  power  of  alienation  Is 
hmppHcable. 

Appeal  from  Supreme  Oourt,  Appellate  Di- 
vision, First  Department. 

Action  by  Fanny  McGomb  Herzog  against 
the  Title  Guarantee  &  Trust  Ck>mpany  of 
New  York  City  and  others.  From  a  Judg' 
ment  of  the  Appellate  Division  (83  N.  T. 
Supp.  648)  modifying  and  affirming  a  judg- 
ment of  the  Spedal  Term  construing  the  will 
of  James  Jennings  McComb,  plaintiff  and 
Edward  Rayne  Herzog  appeal.  Reversed. 

William  W.  MacFarland.  Robert  W.  B.  El- 
liott, and  Robert  L,  Harrison,  for  appellant 
Fanny  McComb  Herzog.  Edward  M.  Scud- 
der,  for  appellant  Edward  Rayne  Herzog. 
John  Notman,  for  respondents  Title  Guaran- 
tee &  Trust  Company  and  other&  Robert  B. 
Deyo,  for  respondent  Jennings  Scott  He- 
Comb. 


MARTIN,  J.  This  action  was  for  the  con- 
struction of  the  will  of  James  Jennings  Mc- 
Comb, who  died  on  the  31st  of  March,  1901, 
leaving  a  last  will  and  testament  to  which 
there  were  three  codicils.  Without  referring 
to  or  discussing  the  provisions  of  the  vriil  or 
codicils  which  have  no  necessary  bearing  iip< 
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on  the  queBtloD  before  na,  we  shall  only  call 
attontloa  to  those  relating  to  the  question 
under  consideration.  The  questions  on  this 
appeal  InTolve  the  construction  and  effect  of 
the  fifteenth  paragraph  of  the  will,  as  chan- 
ged or  modified  by  the  ninth  proTlalon  of  the 
third  codicU  thereto. 

After  malcing  many  other  proTislons  for  In- 
tended recipients  of  hla  bounty,  he  provided 
for  his  iasoe,  Immediate  and  remote,  by  the 
fifteenth  clause  of  ills  wilL  He  thereby  gave, 
devised,  and  beqaeathed  all  the  rest,  residue, 
and  remainder  of  hla  estate  to  tala  executors 
and  trustees,  and  their  successorsi  to  hold.  In- 
vest, maintain,  and  manage  during  the  lives 
of  those  two  of  his  children  who,  surviving 
him,  should  be  the  yommsst  at  tbe  time  ct 
his  death,  in  trust,  however,  and  for  the  pur- 
pose, among  others,  of  paying  ftrom  the  in- 
come of  the  residuary  estate  not  otherwise 
disposed  of  the  sum  of  $6,000  per  annum  to 
each  of  bis  four  children,  Mary  Alice,  Fanny 
Rayne,  Llllle,  and  Jennlnsv  Scott,  and  upon 
the  termination  of  the  trust  to  transfer  and 
convey  said  residuary  estate  in  equal  parts, 
shsre  and  share  alike,  to  hla  children  above 
named,  or  to  t^elr  r^^pectlve  heirs,  legatees, 
devisees,  next  of  kin,  executors,  admlnlstra* 
tors,  or  assigns.  The  ninth  clause  of  the 
third  codicil  was  as  follows:  "It  is  my  will, 
and  I  hereby  direct,  that  in  case  my  daugh- 
ter Fanny  shall  marry  Mr.  Xioula  Herzog,  the 
provision  which  she  siiali  enjoy  from  my  es- 
tate shall  be  as  follows:  An  annuity  of  fif- 
teen ($1S,000)  thousand  dollars  per  year  shall 
be  paid  to  ber,  so  long  as  she  shall  live,  free 
and  clear  from  any  enjoyment  m  Interfer- 
ence therewith  on  the  part  of  her  husband. 
Upon  her  death  the  sum  of  three  hundred 
(¥300,000)  thousand  dolhirs  shall  be  divided 
between  her  children,  who  may  survive  her, 
and  the  Iraue  of  any  child  of  hers,  who  may 
bare  previously  died,  such  Issue  to  take  the 
parent's  share.  The  principal  so  to  be  di- 
vided upon  her  death  shall  be  three  hundred 
($300,000)  thousand  dollars."  The  plaintiff 
remained  unmarried  until  about  nine  mouths 
subsequent  to  the  death  of  the  testator,  when 
she  was  married  to  the  Mr.  Louis  Hersog 
therein  mentioned  and  referred  to. 

Upon  the  argument  and  in  the  briefs  of 
counsel  a  number  of  very  interesting  and  tan- 
portnnt  questions  were  elaborately  and  ex- 
haustively discussed  in  a  manner  evlndng 
great  Industry,  research,  and  ability  upcm 
the  part  of  the  learned  counsel  for  the  r» 
spectlve  parties.  Many  of  those  questions, 
however,  we  shall  not  discuss  or  determine, 
but  shall  confine  our  examination  to  the  ques- 
tion passed  upon  by  the  courts  below  which 
we  think  is  decisive  and  controlling. 

On  the  bial  the  learned  Special  Term  held 
that  the  ninth  clause  of  the  third  codicil,  con- 
strued In  conuoctian  with  the  fifteenth  article 
of  the  will,  was  Illegal,  Inoperative,  and  void. 
Upon  appeal  to  the  Appellate  Division,  that 
leomed  court  held  to  the  contrary,  and  re- 
versed the  Judgment  upon  the  ground  that 


that  provision  of  the  codldl  was  valid.  We 
concur  In  the  opinion  of  the  learned  Appel- 
late Division  so  far  aa  it  states  that  "It  was 
manifestly  the  Intention  of  the  testator  to 
modify  the  third  and  fourth  subdivisions  of 
the  fifteenth  clause  or  article  In  the  event 
that  Fanny  should  many  Herzog,  by  provld' 
ing  that  she  should  then  receive  flfterai  thou- 
sand dollars  per  annum  as  a  life  annuity,  In- 
stead of  a  share  In  the  Income  of  the  resldti- 
ary  estate  during  the  continuance  of  the  trust, 
and  in  the  principal  thereof  at  the  tomlna- 
tlon  of  the  trus^  and  that  upon  her  death  her 
Issue  should  receive  three  hundred  thousand 
dollars.**  The  will  and  codicil  are  to  be  taken 
and  constraed  as  parts  cme  and  the  same 
instrument,  and  the  dUfpo^tlons  of  the  will 
are  not  to  be  disturbed  further  than  are  nec- 
essary to  give  effect  to  tbe  cbdlclL  Hard  r. 
Ashley,  117  N.  T.  606b  3S  N.  B.  177;  Good- 
,  win  v.  Coddlngton,  1S4  N.  T.  28S,  48  N.  E. 
729.  Therefore,  In  ascertaining  the  effect  of 
the  ninth  clause  of  the  codlcli  upon  the  in- 
terest of  the  plaintiff  onder  the  fifteenth 
clause  of  the  will,  both  instmmento  must  be 
read  and  Interpreted  as  one.  From  them  the 
Intention  of  the  testator  must  be  ascertained. 
The  Intent  to  be  discovered  Is  not  wfaetber 
he  intended  to  make  a  rolld  disposition  of  his 
estate,  but  what  provisions  he  in  fact  Intend- 
ed to.  make.  When  that  Is  found.  It  is  for 
the  court  to  determine  whether  such  Intended 
provisions  are  valid  or  otherwise.  Golton  v. 
Fox,  67  N.  Y.  348,  851.  The  question  of  In- 
tent may  relate  to  the  mode  of  administra- 
tion and  the  character  of  the  gift,  as  well  as 
to  the  amount  or  the  person  to  whom  it  Is 
mad&  The  duty  of  the  court  Is  not  to  make 
a  new  will  or  codicil  to  carry*  out  some  sup- 
posed but  undisclosed  purpose,  but  to  ascer- 
tain what  the  testotor  actually  intended  by 
the  language  employed  by  him,  when  prop- 
erly Interpreted,  and  then  to  determine 
whether  such  Inteaded  provisions 'are  valid 
or  otherwise.  The  duty  of  the  court  to  to  In- 
terpret, not  to  construct;  to  construe  the  will 
and  codidl,  not  to  make  new  ones.  Tllden 
V.  Green.  130  N.  Y.  20,  fil«  28  N.  B.  880,  14 
L.  B.  A.  83,  27  Am.  8t  Rep.  487. 

All  the  valid  provisions  of  the  will  for  the 
benefit  of  the  testator's  Issue,  either  Imme- 
diate or  remote,  are  contained  In  the  fifteenth 
clause.  Although,  as  to  other  gifts  by  fala 
will  he  had  adopted  different  methods  for 
thehr  administration,  yet,  when  it  came  to 
the  bulk  of  his  estate,  and  to  the  provisions 
for  his  children  and  their  issue,  be  plainly 
and  purposely  provided  that  such  provi^ons 
should  be  administered  through  the  instm- 
mentelity  of  a  trust  Obviously  bis  purpose 
was  to  suspend  the  power  of  alienation  for 
the  longest  period  permissible  under  the  law. 
That  intent  he  plainly  and  expressly  states  In 
the  fifteenth  clause  of  his  will.  Thus  the 
dominant  purpose  of  the  testator,  so  far  as 
gifts  to  bis  children  and  their  Issue  were  con- 
cerned, was  to  provide  for  the  inalienability 
of  their  shares  for  the  longest  period  posal- 
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bte.  There  Is  oothlng  in  the  nlntb  claose  ot 
tbe  Godldl  tndlcadDg  or  expressing,  any  other 
imrpose  as  to  the  share  given  the  plaintiff 
and  her  lasne  in  case  of  her  marriage  to 
Hnzog,  but  the  proTialon  that  In  that  case 
she  should  receive  f 15,000  a  year,  and  $300,- 
000  Should  be  divided  betwe^  auch  of  her 
children  and  their  Issne  as  should  snrvtre 
her,  discloses  that  the  same  general  Intmt 
of  inalienability  was  to  be  continued  as  to 
the  share  provided  for  the  plalntUf  by  ancb 
ninth  clause. 

A  doubt  may  exist  as  to  tiie  sufficient  of 
the  codldl  to  cut  down  the  absolute  gift  to 
the  plalntlft  contained  In  Ihe  will,  by  reason 
of  the  Indeflnlteness  and  uncertainty  of  the 
language  emplo^d.  The  rule  Is  that  an  ab- 
solute gift  by  a  will  cannot  be  cut  down  by 
a  later  provision  unless  the  Intention  to  do 
so  Is  expressed  in  language  as  plain,  definite, 
and  certain  as  is  used  in  making  the  original 
gift.  Banzer  t.  Banser,  166  N.  T.  429.  51 
N.  B.  291.  We  are,  however.  Inclined  to  the 
opinion  that  the  language  of  the  codicil  Is 
suffldjntly  plain  to  show  an  intention  on  the 
part  of  the  testator  to  modify  his  original 
gift  to  the  plalntUf  as  to  the  amount  of  the 
Income  she  should  receive,  beAreen  whom  the 
remainder  of  the  income  should  be  divided, 
between  whom  the  corpus  of  the  fund  should 
be  ultimately  divided,  the  proportion  or 
amount  thereof  they  should  each  receive,  and 
the  time  when  such  division  should  be  made 
as  to  the  share  going  to  the  plaintiff  and  her 
childrep  or  their  Issue.  Therefore,  Just  so 
far  as  the  codldl  modifies  or  changes  ttie 
provisions  ct  the  will,  it  should  be  held  to 
be  effective.  Hard  v.  Ashley,  117  N.  T.  006, 
23  N.  K.  177. 

In  considering  the  effect  of  the  codicil  up* 
on  tbe  provlBlons  of  the  will  to  which  it  re- 
latea,  our  attention  must  be  directed  to  tbe 
IHTOvlsions  for  13ie  dl^MisItfon  of  that  portion 
of  the  estate,  and  the  method  in  which  it  fs 
to  be  administered  or  divided  between  its 
intended  recipients.  If  the  codicil,  when  c6n- 
strued  in  connectlOD  with  the  fifteenth  clause 
of  tbe  will.  Is  llte^l  and  contrary  to  Oie  law 
In  either  of  those  respects.  It  Is  void,  and 
should  not  be  given  effect  After  eliminating 
from  the  fifteenth  clause  of  the  will, the  In- 
valid provisions  thei'eln,  the  testator,  in  efTect, 
gave  the  remainder  of  the  Income  from  his 
residuary  estate  not  specially  dedicated  to 
other  purposes  to  his  children  equally,  share 
and  share  alike:  and  upon  the  termlpation 
of  the  trust  esch  child,  or  her  issue,  succes- 
sors, or  representatives,  was  to  be  paid  one- 
fonrth  of  such  residuary  estate.  This  provi- 
sion was  not  revoked.  nor  was  It  even  modi- 
fled,  hs  the  codicil,  nnleas  a  condition  should 
arise  which  might  be  either  precedent  or 
Biil>8eqnent;  and  upon  the  happening  of  that 
condition  the  only  modification  of  the  gift 
in  the  fifteenth  clause  was  to  change  or  re- 
duce the  amount  the  plaintiff  should  receive 
from  the  Income,  and  to  give  her  children 
9800,000  Instead  of  the  share  which  she  or 


they  would  have  received  If  such  condition 
had  not  arisen.  In  other  words,  by  the  codl- 
dl, upon  the  happening  of  the  event  men- 
tioned tlierelDi,  the  clear  and  obvloos  Intent 
of  the  testator  was  that  the  flfteentU  clause 
should  be  so  modified  as  to  divide  the  Income 
and  caepoB  of  the  residuary  estate  among  his 
children  and  their  issue,  successors,  and  rep- 
resentatives, under  the  provisions  of  that 
danse,  but  In  different  proporttons.  Nb  por^ 
tlon  of  the  residuary  estate  was  withdrawn 
from  the  operation  of  the  trust,  or  dedicated 
to  any  purposes  tsxc^t  those  mentioned  In 
tbe  fifteenth  claitse  of  the  will  and  the  ninth 
clause  of  the  third  rodicll.  By  snch  modifica- 
tion, upon  tbe  termination  of  the  trust  the 
whole  corpus  of  the  residuary  estate  was  still 
to  be  divided  between  hte  four  children  or 
thdr  respectlTe  issue.  If  the  condition  men- 
tioned did  not  arise.  But  if  it  arose,  then 
the  plaintiff  was  to  have  an  annuity  of  |16,- 
000  a  year  so  long  as  she  lived,  and  npon  her 
death  $300,000  was  to  be  divided  between 
her  children  who  should  survive  her,  Includ- 
ing the  Issue  of  any  diild  who  should  have 
previously  died. 

We  think  tbe  plain  and  intended  effect  ot 
the  fifteenth  clause,  as  modified  by  the  ninth 
provlslott  of  the  codldl,  was  to  continue  the 
trust  as  it  stood  In  the  will  as  to  all  of  his 
children,  unless  the  plaintiff  should  marry 
Herzog,  In  which  erent  the  amount  or  share 
of  such  children  wu  to  be  chsnged  so  that 
the  plaintiff  and  her  children  or  grandchil- 
dren were  to  recdve  a  reduced  sum,  and  the 
income  and  body  of  the  trust  estate  were  to 
be  divided  in  a  different  manner,  but  through 
the  same  instrumentality.  Tbe  codldl  con- 
tains no  words  of  gift,  provides  no  other 
method  by  which  the  $15,000  of  the  Income 
was  to  be  paid  to  the  plaintiff,  and  estab- 
Ushes  no  other  fund  or  source  from  which 
^Vber  the  Income  or  principal  was  to  be>  de- 
rived Nor  does  it  state  by  whom  tbe  $300,000 
is  to  be  divided,  or  in  whose  hands  It  Is  to 
remain  ontii  the  time  of  the  plalntUTs  death. 
The  whole  scheme  and  plan  of  the  will,  ex- 
cept as  to  the  portion  whtch  she  and  her 
children  were  to  receive,  are  left  Intact  and 
unchanged.  The  only  method  of  administra- 
tion Is  provided  by  the  will.  The  form  of 
beanest  In  the  flftieenth  clause  Is  by  words  of 
gift  contained  only  In  the  direction  ^o  trans- 
fer and  divide.  The  same  form  of  bequesf 
Is  contelned  In  the  ninth  clause  of  the  cod- 
ldl. The  effect  of  the  codicil  was  not  to 
revoke  the  residuary  clause.  Interfere  Trith 
the  trust,  or  change  the  scheme  or  method 
provided  for  the  administration  of  his  es 
tate,  btit  simply  to  provide  that.  If  the  con- 
dition mentioned  should  arise,  the  amonnt 
should  be  changed  as  to  the  Income,  and 
$300,000  of  the  principal,  which  otherwisi 
would  go  to  her  or  her  children,  was  to  b(V 
transferred  to  such  of  her  children  or  tfaeh 
Issue  as  should  he  living  at  the  time  of  hei 
death.  Considering  the  situation  of  the  tes 
tator  at  the  time  the  codldl  was  madc^  hlc 


Digitized  by 


Google 


286 


69  NORTHBASTERN  RBPORTBR. 


(N.T. 


:ull  knowledge  of  the  ^hole  scheme  and 
plan  of  blB  will  as  to  the  execution  of  its 
proTlBiona  for  his  children,  with  no  designa- 
tion of  any  person  to  carry  out  the  proTl- 
sioDS  of  the  codicil,  and  the  fact  that  the 
codicil  was  a  mere  modification  of  the  pro- 
visions of  the  fifteenth  clause,  it  seems  ohvl- 
oua  that  he  Intended  to  employ  the  same 
agency  to  accomplish  the  administration  of 
the  fifteenth  clause,  as  modified  by  the  oc- 
currence of  the  condition  mentioned  in  the 
codicil,  as  though  that  condition  had  not 
arisen. 

It  18  likewise  to  be  observed  that  the  tOB- 
tator's  entire  estate,  except  the  residuum, 
has  been  disposed  of,  and  by  the  residuary 
clause  the  title  to  the  residue  of  bis  proi>- 
erty  after  paying  other  independent  legacies 
was  absolutely  vested  In  the  trustees  for 
the  purposes  stated  in  the  third  and  fourth 
paragraphs  of  the  fifteenth  clause  of  the  will. 
Under  these  circumstances,  and  In  the  absence 
of  any  such  provision  by  the  testator,  the  court 
cannot  set  apart  any  portion  of  the  trust  fund 
or  of  the  estate  for  the  purpose  of  establlsh- 
lug  another  fund  for  the  payment  of  or  to 
produce  the  annuity  to  the  plaintiff  during 
her  life,  or  from  wliicb  to  pay  the  legacies  to 
her  children  or  their  issue  at  her  death.  The 
court  has  no  power  to  divest  the  legal  title 
of  the  trustees  to  any  portion  of  the  estate. 
Cochrane  v.  Schell,  140  N.  Y.  516,  638,  35  N. 
B.  971.  Consequently  the  only  manner  la 
which  anch  annuity  and  legacies  can  be  sat- 
isfied 1b  through  the  trust,  and  under  the  pow- 
ers conferred  upon  the  trustees  by  the  fif- 
teenth clause,  as  modified  by  the  ninth  clause 
of  the  third  codicil. 

Moreover,  if  the  effect  of  the  codicil  was 
not,  as  already  suggested,  to  modify  the 
third  and  fourth  subdivisions  of  the  fifteenth 
clause  of  the  will,  and  to  continue  the  trust 
for  jthe  execution  of  the  provisions  thereof 
as  modified,  then  as  to  one-fourth  of  the 
residuary  estate  the  testator  died  intestate. 
In  other  words.  If  the  effect  of  the  codicil 
was,  upon  the  plaintiff's  marriage  to  Herzog, 
to  revoke  the  provisions  contained  in  the  fif- 
teenth clause  of  the  will  as  to  the  plalutiff, 
there  being  no  gift  over  of  that  portion.  It 
would  not  continue  as  a  part  of  the  residue 
for  division  among  the  other  three  children 
or  their  Issue,  as  it  seems  to  be  settled  that, 
where  the  disposition  of  an  aliquot  part  of 
the  residue  falls  from  any  cause,  that  part 
win  not  go  In  augmentation  of  the  remain- 
ing parts,  as  a  residue  of  residue,  but  will 
devolve  as  undisposed  of.  1  Jarman  on 
Wills.  764;  Morton  v.  Woodbury.  153  N.  T. 
243,  257.  47  N.  E.  2S3:  Beekman  v.  Bonsor,  23 
N.  T.  575;  Hard  v.  Ashley,  117  N.  T.  606.  23 
N.  E.  177:  Kerr  v.  Dougherty,  79  N.  T.  327, 
846;  Floyd  v.  Barker,  1  Paige,  480,  482.  It 
Is  perfectly  manltest  that  the  testator  In- 
tended no  such  result.  We  think  his  clear 
purpose  was  to  continue  the  trust  as  pro- 
vided In  the  will,  and  in  case  of  the  plaln- 
tUTs  marriage  that  It  should  be  modified  as 


stated  In  the  codicil,  and  that  the  residuary 
estate  should  then  be  divided  accoiding  to 
that  provision  as  thus  modified  tiirough  the 
instrumentality  of  the  trust,  and  that  the 
only  intended  effect  of  the  codicil  was  to 
change  the  amount  which  was  to  go  to  each 
of  his  children  by  augmenting  the  shares 
given  to  the  others,  except  the  plaintiff,  by 
the  amount  of  the  diminution  of  her  abare. 

The  gift  to  the  plaintiff  and  her  children 
by  the  codicil  was  not  an  independent  or  Ini- 
tial gift  to  them,  but  was  substitutional— to 
take  the  place  of  the  original  gift  which  she 
was  to  enjoy  in  case  the  condition  as  to  her 
marriage  was  not  broken— and  therefore 
must  be  construed  as  subject  to  the  same 
conditions  aa  the  former  one  as  to  the  prop- 
erty on  which  they  are  charged,  or  the  fond 
out  of  which  they  are  payable.  Redfleld  on 
Wills,  pt  1,  p.  360,  {  26;  Theobald  on  Wills, 
p.  137;  Bristow  v.  Bristow,  6  Beavan,  289; 
Cooper  V.  Day,  3  Mer.  154;  Leacroft  v.  May- 
nard,  1  Ves.  Jun.  279;  Crowder  v.  Clowes,  2 
Yes.  Jun.  449;  Glesler  v.  Jones,  25  Beavan, 
418;  Fisher  v.  Brlerley,  30  Beavan,  267. 

The  codicil  did  not  operate  as  a  revocation 
of  the  testator's  previous  testamentary  pro- 
visions, beyond  the  clear  Import  of  Its  lan- 
guage, and  his  expressed  Intention  to  change 
the  will  In  the  particular  mentioned  by  im- 
plication negatives  any  intention  to  alter  It 
in  any  other  respect  Redfleld  v.  Bedfield. 
126  N.  Y.  466,  27  N.  E.  1032;  Vlele  v.  Keeler. 
129  N.  Y.  190,  29  N.  B.  78. 

The  contention  that  the  gift  In  the  reddn- 
ary  clause  was  a  gift  to  a  class,  and' conse- 
quently the  brother  and  the  two  sisters  of 
the  plaintiff  would  take  the  entire  residue, 
cannot  be  sustained.  This  gift  contains  none 
of  the  elements  necessary  to  constitute  such 
a  gift  A  bequest  la  not  a  gift  to  a  class, 
where,  at  the  time  of  making  It,  the  number 
of  the  donees  Is  certain,  and  the  share  each 
is  to  receive  is  also  certain,  and  in  no  way 
dependent  for  Its  amount  upon  the  memberfl 
who  shall  survive.  A  gift  to  a  class  Is  a  gift 
of  an  aggregate  sum  to  a  body  of  persons  un- 
certain In  number,  at  the  -time  of  the  gift, 
to  be  ascertained  at  a  future  time,  who  are 
all  to  take  In  equal  or  In  some  other  definite 
proportions;  the  share  of  each  being  depend- 
ent for'  its  amount  upon  the  ultimate  num- 
ber. Matter  of  Klmberly's  Estate,  150  N.  Y. 
90,  93,  44  N.  E.  945;  Matter  of  Bussell,  16S 
N.  Y.  169,  61  N.  E.  166. 

The  claim  of  the  respondents  that  the 
codlcir  effected  a  gift  to  the  brother  and  sis- 
ters of  the  plaintiff  of  her  share  in  the  re- 
siduary estate  in  case  of  her  marriage,  inde- 
pendent of  the  trust,  and  uncontrolled  by  Its 
provisions  and  limitations,  and  hence  that 
there  was  no  Intestacy,  cannot  be  sustained. 
At  most.  It  can  only  be  said  ttiat  the  testator 
intended  to  partially  disinherit  her  as  to  her 
share.  But  if  such  was  the  intent  and  effect 
of  the  codicil,  as  there  was  no  gift  over  to 
them,  It  constituted  a  mere  disinheritance 
without  a  legal  gift  to  another,  which  lii  In- 
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rafflclent  to  cut  off  the  right  of  heirs  or  next 
IXC  kin  to  Inherit  Gallagher  r.  Crooka,  132 
M.  Y.  838,  842,  30  N.  B.  746. 

ABBumlng,  then,  as  we  must,  that  the  ln> 
tentlon  of  the  testator,  by  his  codicil,  hi  case 
the  condition  as  to  the  plalntUTs  marriage 
arose,  was  to  merely  modify  the  residuary 
elanse  by  aubstltiiting  the  provision  therein 
for  the  plaintiff  and  her  children  In  Hen  of 
the  provisions  for  her  contained  in  the  fif- 
teenth elanse,  and  that  that  claase  of  the  will 
as  thus  modified  became  a' part  of  the  trust 
to  be  administered  by  the  trustees  6f  the 
will  In  accordance  with  Its  provisions  as  thus 
modified,  fhe  question  Is  presented  whether 
the  codicil  then  falls  within  the  condemna- 
tion of  the  statute  forbidding  the  suspension 
of  the  absolute  power  of  alieuatlon  of  real 
property  or  the  absolute  ownership  of  per- 
sonal property  for  a  period  longer  than  div- 
ing the  continuance  of  two  lives  In  being  at 
the  creation  of  the  estate  or  at  the  death  of 
the  testator.  By  the  express  provisions  of 
section  16  of  the  will,  the  trustees  were  to 
hold  the  property  during  the  lives  of  two  of 
the  testator's  children  designated,  of  whom 
the  plaintiff  was  not  one,  and  pay  the  Income 
to  his  children  during  the  continuance  of  tiie 
trust  That  provision  as  modified,  If  valid. 
Imposed  upon  the  trustees  the  duty  of  con- 
tinuing the  trust  and  retaining  the  title  to  the 
trust  property  during  the  lives  of  those  two 
children;  and  In  addition  it  required  them  to 
retain  the  title  tp  that  portion  of  the  trust 
property  necessary  to  pay  her  $16,000  a  year 
for  the  further  period  of  her  natural  life,  and 
npon  her  death  to  pay  $300,000,  thereof  to 
her  surviving  children  or  their  Issue.  If  this 
will  and  codicil  disclose  one  purpose  r^ore 
clearly  than  any  other.  It  Is  that  It  was  the 
Intention  of  the  testator  that  the  portion  of 
bis  estate  Intended  for  his  children  and  their 
Issue  should  be  held  In  trust  and  remain  in- 
alienable by  them  until  the  full  end  and  ter- 
mination of  the  trust  term  by  the  death  of 
his  two  children  by  whose  lives'  It  was  meas- 
ured, and.  In  case  the  plaintiff  should  marry 
Herzog,  tbat  the  share  intended  for  her  and 
her  children  should  remain  Inalienable  dur- 
ing the  further  period  of  her  natural  life. 
Thns  it  Is  obvious  that,  during  tbe  continu- 
ance of  the  two  lives  mentioned,  the  title  to 
all  the  residuary  estate  was  to  remain  In 
tbe  trustees,  and  also  that,  as  to  so  much 
of  tbe  trust  fund  as  was  necessary  to  produce 
tbe  portion  Intended'  for  the  plaintiff  and  her 
children,  tbe  title  was  to  remain  in  the  true* 
tees  not  only  during  tbe  Uvea  mentioned,  but 
also  during  tbe  life  of  the  plaintiff.  Conse- 
quently there'  was  or  might  be  a  suspension 
of  tbe  absolute  power  of  alienation  or  tbe 
absolute  ownership  of  the  property  for  a 
period  longer  than  during  the  continuance  of 
two  lives  In  being  at  tbe  death  of  tbe  testator. 
The  rule  Is  that  where,  by  the  terms  of  an 
instmment  creating  an  estate,  there  may  be 
an  unlawful  suspension  of  the  power  of  alien- 
ation or  of  the  absolute  ownership,  the  limi- 


tation la  void,  although  it  turn  out  by  subae- 
qoent  events  that  no  actual  suspension  be- 
yond the  prescribed  period  would  have  taken 
place.  In  other  words,  to  render  such  future 
estates  created  by  will  valid,  they  must  l» 
so  limited  tbat  In  every  possible  contingency 
tbey  will  absolutely  terminate  within  the 
period  of  two  Uvea  in  being  at  the  death  of 
tbe  testator,  or  the  estate  will  he  held  void. 
SchetUer  t.  Smith,  41  N.  T.  828;  Knox  t. 
Jonea,  47  N.  Y.  889,  397;  Hawley  v.  James, 
16  Wend.  121;  Purdy  v.  ^ayt.  92  N.  T.  446; 
Haynes  t.  Sherman,  117  N.  T.  433,  22  N.  E. 
938;  Dana  v.  Murray,  122  N.  T.  604,  26  N. 
B.  21.  That  the  testator  Intended  by  the 
ninth  clause  of  bis  codicil  to  create  a  future 
Inalienable  estate  during  tite  life  of  the  plain- 
tiff la  shown  by  the  fact  that  the  only  words 
of  gift  are  contained  In  tbe  direction  fo  divide 
and  transfer.  Under  such  circumstances,  the 
vesting  in  the  beneficiaries  will  not  take 
place,  or  the  future  executory  limitation  take 
effect,  until  such  future  time  arrives.  Warner 
V.  Durant,  76  N.  Y.  133,  136;  Smith  v.  Ed- 
wards, 88  N.  Y.  92,  103;  Delaney  v.  McCor- 
mack,  88  N.  Y.  174,  183;  Delafleld  v.  Ship- 
man,  103  N.  Y.  468.  467,  9  N.  B.  184;  Ship- 
man  V.  Rollins,  98  N.  Y.  311;  Matter  of 
Crane,  164  N.  Y.  71,  68  N.  B.  47;  Schleretb 
T.  Schlereth,  173  N.  Y.  444.  66  N.  B.  130,  93 
Am.  St  Bep.  616.  Hence  the  title  to  the  por- 
tion of  tbe  testator's  estate  mentioned  In  tbe 
fifteenth  clause  of  his  will,  from  which  the 
plaintUTs  annuity  was  to  be  paid,  and  from 
which,  upon  her  death,  the  $300,000  was  also 
to  be  paid,  was  to  remain  in  tbe  trustees, 
and  was  Inalienable  fi>r  a  longer  period  than 
two  llTet  In  being  at  tbe  deatli  of  the  tea* 
tator. 

It  Is  argued  by  the  respondeota  that  an- 
nuities do  not  suspend  the  power  of  aliena- 
tion, and  therefore,  under  the  provisions  of 
the  codicil,  the  annuity  to  the  plaintiff  Is 
alienable.  We  are  Inclined  not  to  agree  with 
that  proposition,  as  applicable  to  this  case, 
as  It  Is  clearly  apparent  from  the  will  and 
codldl  that  the  testator  Intended  tbat  the 
provision  for  the  plaintiff  should  be  and  re- 
main Inalienable  during  her  life.  Cochrane 
V.  Schell,  140  N.  Y.  516.  35  N.  E.  971.  But  if 
as  to  tbe  annuity  it  could  Iw  so  held,  still  as 
to  the  iwrtion  of  tbe  trust  fund  required  to 
pay  the  $300,000  to  such  of  the  children  of  the 
plaintiff  or  their  Issue  afl  should  survive  her 
it  was  clearly  inalienable  during  her  life,  and 
tbe  title  was  suspended  b^nd  the  statotoiy 
limit 

These  considerations  lead  us  to  the  con- 
clusion tbat  tbe  Judgment  of  the  Appellate 
Division  should  be  reversed,  and  tbat  entered 
upon  tbe  decision  of  the  Special  Term  affirm- 
ed, with  costa  to  all  the  parties  in  all  tbe 
courts,  payable  out  of  the  residuary  fund. 

PABKES,  a  J.,  and  O'BRIEN.  RAIOHT, 
VANN,  and  WERNER,  JJ^  concur.  GRAY, 
J.,  concurs  In  Ksnlt 

Judgment  reversed,  etb 


Digitized  by 


Google 


288. 


69  N0BXHBA8ISBN  BBPOBTfiB, 


(177  N.  T.  tUi 

COBB  T.  BUN  PBINTINQ  &  PUBLISHING 

ASSfN. 

(Court'  of  Appeals  of  New  York.    Jan.  6» 

1004.) 

LIBHEL-COMPLAINT— IDENTIFICATION  OF 

PLAINTIFF. 

1.  Where  the  allesation  of  a  complaiBt  ia 
an  actioQ  for  libel  suows  that  the  name,  age, 
occupation,  character,  and  reputation  of  the 
plaiutiS  are  not  the  same  as  those  of  the  per- 
son mentioned  ia  the  libelous  article,  and  tliere 
ii  nothing  in  the  complaint  to  show  that  the  li- 
bel referred  to  plaintiS,  exc^  the  general  al- 
legation that  it  was  published  of  and  concern- 
iag  the  plaintiff.  It  is  demurrable  as  not  stat- 
ing facts  sufficient  to  constitute  a  cause  of  ac- 
tion. Code  OiT.  ProG.  i  BS^  providing  that  the 
pleader  need  not  allege  extrinsic  facts  for  the 
purpose  of  showing  the  application  of  the  de- 
famatory matter  to  plaintiff,  not  applying. 

Vann  and  Martin,  JJ.,  dissenting. 

Appeal  from  Sapreme  Court,  Appellate  Di- 
vision, Second  Departi^ent 

Action  by  Kate  Corr  against  tlie  Son  Print- 
ing &  Publisblng  Association.  From  a  judg- 
meot  of  tb9  Appellate  Division  (78  N.  Y. 
Snpp.  1112)  affirming  a  Judgment  snstalnlng 
a  demurrer  to  the  complaint,  plaintiff  ap- 
peals. Affirmed. 

The  complaint  allies,  In  substance,  tliat 
the  plaintiff  Is  26  years  of  age,  unmarried, 
and  a  resident  of  the  borough  of  Brooklyn, 
and  was  and  Is  a  teacher  by  occupai  jn,  em- 
ployed Id  one  of  tbe  public  schools  of  that 
borough,  and  until  tbe  publication  of  the 
libel  had  always  borne  a  good  character  and 
reputaMon.  Tbe  complaint  then  sets  up  the 
incorporation  of  the  defendant,  and  Its  owner- 
ship of  the  newspaper  in  question,  tbe  Sun. 
It  then  alleges  that  on  the  14th  day  of  Ao- 
gust,  1901,  the  said  defendant  "ffantonly, 
falsely,  wickedly  and  maliciously,  with  In- 
tent to  Injure  and  destroy  the  good  name, 
fame,  and  reputation  of  the  plaintiff,  and  to 
cause  It  to  be  believed  that  the  plaintiff  was 
guilty  of  the  larceny  and  felony  in  the  libel 
described,  and  was  a  notorious  woman  of 
bad  reputation,  composed,  printed,  and  pub- 
lished In  said  newspaper,  in  the  regular  edi- 
tion thereof,  of  end  (^ncerning  the  plaintiff, 
and  distributed  and  circulated  the  same  wide- 
ly and  at  large  throughout  said  city,  state, 
and  elsewhere,  the  following  false,  scandal- 
ous, defamatory  article  and  libel,  to  wit 
(The  allege<^  libel  Is  then  set  forth  In  full.) 
It  furtlier  alleges:  "That  by  reason  of  the 
premises,  the  plaintiff  has  been  damaged  and 
injured  in  her  character  and  reputation,  and 
held  up  to  public  scorn.  Infamy,  and  disgrace, 
snd  has  suffered  and  will  continue  to  suffer 
great  mental  pain  and  anguish',  to  her  dam- 
age in  the  sum  of  twenty-five  thousand  dol- 
lars."  Judgment  Is  thereupon  demanded. 

The  material  portions  of  tbe  alleged  libel 
are  as  follows:  "Cop  Charmer  In  Trouble — 
Woman  who  Infatuated  Mony  Policemen 
Held  on  Charge  of  Stealing  a  Watch.  Thom- 

1  L  8m  Ubd  and  Slandar,  toL  12,  Cmt  Dig.  |  IM. 


as  H.   *   *   *   a  commission  merchant  of 

•  *  *  Brooklyn,  was  In  a  closed  Myrtle 
avenue  car  on  his  way  home  at  two  o'clock 
yesterday  morning,  when  a  good-looking  and 
well-dressed  woman,  who  had  got  on  tbe  car 
with  a  young  man,  asked  him  the  time. 
Thomas  EL  *  *  *  told  her,  r^laced  hia 
gold  watch  Into  a  waistcoat  pocket,  and  fell 
into  a  doze;  he  missed  bis  watch,  and  pre- 
vented the  woman  from  leaving.  The  man 
who  was  with  her  disappeared.   Thomas  H. 

•  •  •  told  th6  conductor  to  call  a  police- 
man, -  but  he  refused,  and  the  Commission 
merchant  kept  guard  over  the  woman  until 
the  car  reached  the  borough  line  at  Ridge- 
wood,  whefe  Policeman-  Mahland  took  both 
to  the  Hamburg  Avenue  Station.  Thomas 
H.  •  •  •  Insisted  on  making  a  complaint, 
and  the  woman  was  held  on  £he  charge  of 
grand  larceny.  She  gave  her  name  as  Kate 
Losee,  and  said  she  lived  at  105  Hamburg 
avenue.  The  police  recognized  her  as  Kittle 
Carr,  the  daughter  of  a  former  Brooklyn  de- 
tective. Several  years  ago  many  policemen 
were  infatuated  with  her.  One,  who  be- 
longed to  the  old  police  station  at  Flushing 
avenue  and  Whipple  street,  WiUlamsburgh, 
blew  out  his  brains  In  tbe  station;  another 
became  Insane;  a  third  drank  himself  to 
death.  The  woman  dropped  out  of  sight 
about  three  years  ago.  Magistrate  O'Reilly, 
after  hearing  Thomas  H.  •  *  •  story, 
held  the  prisoner  In  five  hundred  dollars  bail. 
The  woman  Is  about  thirty-five  years  old." 

James  Troy  and  Thomas  H.  Troy,  tor  ap- 
pellant Franklin  Bartlett,  for  respondent. 

BARTI-.ETT,  J.  The  plaintiff  seeks  to  re- 
cover damages  for  an  alleged  libel  published 
In  the  defendant's  newspaper,  known  as  the 
Sun,  printed  and  published  in  the  clfy  of 
New  York.  The  defendant  Interposed  a  de- 
murrer to  tbe  complaint,  on  the  ground  that 
It  appears  upon  the  face  thereof  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action.  Tbe  demurrer  was  sustained,  with 
leave  to  the  defendant  to  answer  on  terms 
which  were  not  accepted,  and  the  complaint 
was  dismissed.  Tbe  Appellate  Division  af- 
firmed the  final  judgment  duly  entered. 

The  questlou  Involved  In  this  appeal  la  the 
proper  construction  to  be  given  section  535 
of  the  Code  of  Civil  Procedure,  which  reads 
as  follows:  "It  Is  not  necessary.  In  an  ac- 
tion for  libel  or  slanderi  to  state,  In  tbe  com- 
plaint, any  extrinsic  fact,  for  the  purpose  of 
showing  the  application  to  the  plaintiff,  of 
the  defamatory  matter;  but  tbe  plaintiff  may 
state,  generally,  that  It  was  published  or  spo- 
ken concerning  him;  and,  If  that  allegation 
Is  controverted,  the  plaintiff  must  estubllsh 
It  on  the  trial.  •  •  •"  We  are  of  opinion 
that  the  complaint  In  this  case  brings  it  with- 
in Fleipcbmann  v.  Bennett,  87  N.  Y.  231, 
which  holds  that,  although  the  complaint  con- 
tains tbe  general  words  of  section  635,  the 
defamatory  matter  being  published  ot  and 
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Toncernliig  the  plaintiff,  it  does  not  aid  him 
wbere  this  general  averment  Is  conti'adicted 
and  rendered  nugatory  by  other  allegations. 
Thia  court  said:  "As  the  libel  neither  de- 
scribes nor  refers  to  the  plaintlffi  nor  to  the 
business  In  which  he  was  engaged,  but  names 
a  different  business,  and  a  firm  of  which  In 
a  preceding  portion  of  the  complaint  It  Is 
alleged  be  is  not,  and  never  was,  a  member, 
it  is  manifest  that  the  plaintiff  cannot  Id  any 
way  be  connected  with  the  libelous  matter 
set  forth.  •  •  •  There  is  no  principle 
which  authorizes  the  Introduction  of  any  such 
evidence,  where,  on  the  face  of  the  complaint. 
It  ia  clearly  apparent  that  the  libelous  words 
do  not  relate  to  and  have  do  connection  with 
the  plaintiff  or  his  business  as  stated  there 
in."  In  the  light  of  this  decision  let  us  ex- 
amine the  libel  and  the  complaint  In  the  case 
at  bar.  The  libel,  in  substance,  cbarges  that 
at  2  o'clock  in  the  morning,  on  a  Brooklyn 
street  car,  a  woman  about  35  years  of  age 
waa  charged  with  robbing  a  sleeping  man  of 
his  watch;  was  arrested,  and  at  the  police 
station  gave  her  name  as  Kate  liOsee,  living 
at  195  Hamburg  avenue,  and  was  held  in 
$500  ball;  that  the  police  recognized  her  at 
Kittle  Carr,  the  daughter  of  a  Brooklyn  de- 
tective; that  several  years  ago  many  police- 
men  were  Infatuated  with  her-— one  blew  out 
his  brains;  the  second  became  insane;  the 
third  drank  himself  to  death.  We  tiave  here 
the  d^riptlon  of  a  thief  and  an  abandoned 
woman,  abroad  at  2  o'clock  In  the  morning, 
robbing  a  sleeping  passenger  on  a  street  car. 
The  plaintiff  comes  Into  court  and  avers  that 
this  libel  was  published  of  and  concerning 
ber,  and  the  question  Is  whether  this  gen- 
eral averment  Is  rendered  nugatory  by  other 
allegations.  The  plaintiff  alleges  that  her 
name  la  Kate  Corr  (not  Carr);  that  she  Is  28 
years  of  age  (not  35);  that  she  Is  a  teacher 
by  occupation,  employed  in  one  of  the  public 
school  of  Brooklyn,  and  had  always  borne  a 
£ood  character  and  reputation.  The  libel 
does  not  refer  to  Kate  Corr;  It  describes  a 
woman  with  a  different  name.  It  is  doubt- 
less true  that  an  action  for  libel  may  be  main- 
tained where  the  plaintiff  Is  not  named,  but 
is  Indicated  by  circumstances  contained  In 
tbe  article  which  are  capable  of  direct  proof 
tbat  the  plaintiff  was  the  person  to  whom  ref- 
erence was  made.  Many  cases  In  the  lower 
courts  lUostrate  this  situation,  as,  for  in- 
stance, a  plaintiff  is  referred  to  by  his  busi- 
ness, his  place  of  business,  his  residence,  and 
other  fiicta.  rendering  it  clear  that  he,  and  no 
one  else,  was  referred  to  in  the  libel.  In 
snch  a  case  section  535  of  the  Code  applies, 
and  It  would  be  sufficient  for  the  plaintiff  to 
aver  that  the  article  was  published  of  and 
concerning  him;  it  would  be  unnecessary  to 
allege  In  detail  the  facts  essential  to  connect 
tiim  with  the  libel.  In  the  case  at  bar  tbe 
libel  clearly  states  the  name  of  a  woman 
who  does  not  bear  the  name  of  the  plaintiff; 
It  portrays  a  womnn  who,  years  before,  was 
known  to  tbe  police  as  a  notoriously  bad 
09  N.E.-19 


character,  at  a  time  when  this  plaintiff  may 
not  have  attained  her  majority,  driving  men 
to  the  insane  asylum  and  the  grave— a  wo- 
man, in  the  language  of  the  libel,  who  had 
"dropped  out  of  sight  some  three  years  ago." 
We  are  of  opinion  that  it  appears  upon  the 
face  of  the  complaint  that  tbe  libel  was  not 
published  of  and  concerning  the  plaintiff,  and 
ttiat  the  de-murrer  was  properly  sustaUied. 

Tbe  Judgment  ibonld  be  attLrmed*  with 
costs. 

VANN,  J.  (dissenting.)  When  an  article  Is 
not  libelous  on  its  face,  but  becomes  so  only 
by  reference  to  extrinsic  focts,  such  facts 
must  be  alleged  in  a  traversable  form,  for 
they  relate  to  tbe  substance  and  not  to  the 
application  of  the  charge.  Fry  v.  Bennett,  5 
Sand.  54,  66;  Kinney  t.  Nash,  3  N.  T.  177;  13 
Encyc.  of  PI.  &  Pr.  40.  To  such  an  averment 
the  statute,  which  changed  the  rules  of  plead- 
ing In  actions  for  defamation,  has  no  appli- 
cation. The  office  of  the  colloquium,  as  for^ 
merly  used,  was  to  connect  the  libelous  words 
with  the  plaintiff  by  setting  forth  facts  with 
much  nicety,  showing  that  they  applied  to 
him,  and  were  so  Intended  by  tbe  defendant 
2  Burrlll  Pr.  BIS;  2  Humphrey's  Prec.  765; 
2  Chltty  on  PI.  620.  Now,  however,  if  the 
article  Is  libelous  on  Its  face,  but  falls  te 
identify  the  person  libeled,  the  statute  re- 
laxes the  old  rule  of  pleading,  by  providing 
In  express  terms  that  tbe  pleader  ne'cd  not 
allege  "any  extrinsic  fact  for  the  purpose  of 
showing  the  application  to  the  plaintiff  of 
the  defamatory  matter;  but  tbe  plaintiff  may 
state  generally  that  it  was  published  or  spo- 
ken concerning  bim."  Code  Civ.  Proc.  S  535. 
That  this  is  an  allegation  of  fact,  and  not  of 
law,  appears  from  tbe  further  provision  that, 
if  such  "allegation  Is  controverted,  the  plain- 
tiff must  establish  It  on  the  trial."  No  de- 
nial of  a  conclusion  of  law  Is  ever  required 
In  a  pleading.  By  command  of  the  statute* 
therefore,  any  extrinsic  fact  which  tends  to 
show  that  the  libel  was  pointed  at  the  plain- 
tiff need  not  be  alleged,  but  he  may  make 
the  general  allegation  that  it  was  published 
concerning  him.  While  this  may  ndt  be  logi- 
cal or  scientific,  a  statute  is  not  required  to 
be  either.  The  Legislature  had  the  power 
and  exercised  IL  Ita  lex  scrlpta  est.  Hence 
the  demurrer  admits  as  a  fact  that  the  article 
was  published  "of  and  concerning  the  plain- 
tiff." This  construction  Is  conflrmed  by  tbe 
note  of  tbe  commissioners  who  reported  the 
original  Code  to  the  Legislature.  Referring 
to  section  141,  which  is  the  same  in  sub- 
stance as  section  535  of  the  Code  of  Civil 
Procedure,  they  say:  This  section  Is  "de- 
signed to  simplify  the  rules  of  pleading  In 
libel  and  slander,  In  particulars  in  which 
the  present  rules  are  full  of  Inconvenience 
and  injustice.  Where  the, defamatory  matter 
does  not  refer  directly  to  the  plaintiff,  but  Is 
connected  with  him  by  extrinsic  facts,  these 
facts  must  be  set  forth  by  way  of  preface  or 
Inducement;  and  so  technical  has  this  role 
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become  that  it  Is  frequently  very  difficult  in 
pleading  to  show  this  connection  to  tlie  sat- 
isfaction of  the  court  The  real  question  is, 
-was  the  plaintiff  Intended  by  the  defamatory 
charge?  This,  it  seems  to  ns.  should  be  mat- 
ter of  evidence,  and  not  of  pleading.  The 
rule,  as  laid  down  In  a  leading  case  In  oar 
courta  on  the  subject  (Miller  v.  Maxwell,  18 
Wend.  9),  requires  that  the  extrinsic  facts 
should  be  so  stated  as  that,  when  read  in  con- 
nection with  the  defamatory  charge,  and  with 
the  innuendoes  connecting  it  with  the  intro- 
ductory matter,  the  conclusion  will  be  In- 
evitable that  the  plaintiff  Is  the  person  in- 
tended to  be  slandered.  The  difficulty  of 
doing  so  is  Illustrated  In  the  case  Just  cited. 
There  the  plaintiff  In  an  action  for  libel  aver^ 
red,  by  way  of  Innuendo,  that  the  defendant. 
In  attributing  the  authorship  of  a  printed 
article  to  *a  celebrated  anrgeon  of  whisky 
memory,'  or  to  'a  noted  steam  doctor.* 
meant  the  plaintiff;  and  It  was  held,  not- 
withstanding the  Innuendo,  that  the  declara- 
tion was  bad  for  the  want  of  an  averment 
In  the  Introductory  part  thereof  that  the 
plaintiff  was  generally  known  by  tbese  ap- 
pellations, or  that  the  defendant  was  in  the 
habit  of  applying  to  Urn  these  opprobrious 
epithets.  And  In  a  more  recent  case  (Tyler 
V.  Tlllotson,  2  Hill,  SOT),  where  a  declaration 
for  a  Ilbel  alleged  that  the  plaintiff  was  the 
editor  of  a  newspaper  called  the  Ogdens- 
burgh  Times,  and  that  tbe  defendant  publish- 
ed of  and  concerning  blm,  'as  editor  of  the 
said  paper,  the  following  words:  'We  shall, 
from  time  to  time,'  etc.,  'notvrltbstanding 
the  denial  of  the  ribald  convict  and  recorded 
llbeler  who  edits  the  Times  [making  the 
plaintiff  the  editor  of  the  aforesaid  newspa- 
per], called  the  Ogdensburgh  Times,'  ete.,  tt 
was  held  that  the  declaration  was  bad,  as  it 
contained  no  snffldent  averment  showing  that 
the  libel  referred  to  and  was  Intended  to 
dedgnate  the  plaintiff." 

I  find  no  antborit7  in  this  court  at  variance 
with  these  views.  Flelscbmann  v.  Bennett 
87  N.  Y.  231,  is  not,  because  In  that  case 
the  plaintiff  pleaded  himself  out  of  court  by 
alleging  that  he  was  not  In  any  manner  a 
copartner,  owner,  or  agent  In  any  business 
Buch  as  was  described  In  the  article,  which 
referred  solely  to  a  business  carried  on  by  a 
certain  Arm,  and  was  directed  wholly  against 
that  firm  and-  Its  business.  While  no  person 
was  referred  to  in  the  article  except  members 
of  the  firm,  the  plaintiff  expressly  alleged 
that  be  was  not  a  member  of  the  firm  and 
that  he  had  no  connection  therewith.  As  it 
affirmatively  appeared  that  tlie  libel  could 
by  no  possibility  refer  to  him,  the  demurrer 
was  sustained.  The  court  said;  "While,  no 
doubt,  an  action  for  libel  may  be  maintained 
where  the  plaintiff  Is  described  in  the  libelous 
matter,  directly  or  Indirectly,  without  his 
name,  and  la  pointed  out  so  that  it  Is  capar 
ble  of  direct  proof  that  be  was  Intended,  yet, 
where  the  allegations  negative  such  a  con- 
clusion and  show  to  the  contrary,  this  rule 


has  no  application.  There  Is  no  principle 
which  authorizes  the  Introduction  of  any  such 
evidence,  where,  on  the  face  of  the  com- 
plaint. It  is  clearly  apparent  that  the  libelous 
words  do  not  relate  to  and  have  no  connec- 
tion with  the  plaintiff  or  his  business,  as 
stated  therein.  •  *  •  The  averment  that 
the  publication  was  of  and  concerning  the 
plaintiff  does  not,  we  thlnkl  obviate  the  diffi- 
culty. Inasmuch  as  the  previous  auction  as 
to  the  plaintiff's  business,  and  that  be  was 
not  engaged  In  the  business  described  in  the 
libel,  shows  that  It  could  not  and  did  not  re- 
late to  the  plaintiff,  and  hence  It  is  not  ap- 
plicable to  the  facts  set  fortb  in  the  plead- 
ing." In  other  words,  the  court  held  that 
the  general  allegation  authorized  by  the  stat- 
ute was  insufficient  when  It  appeared  by  the 
pleading  as  a  whole  that  It  was  not  possible 
by  proof  of  extrinsic  facts  to  fasten  the  libel 
upon  the  plaintiff,  because  he  expressly  ad- 
mitted that  it  did  not  apply  to  him.  The 
pleading  before  us  is  quite  different,  for  no 
allegation  excludes  proof  of  any  fact  tend- 
ing to  Identify  tiie  plaintiff  as  the  person  at 
whom  the  libelous  article  was  aimed.  No 
contraffictlon  is  required  In  order  to  show 
that  she  was  meant,  and  that  she  was  the 
ouly  one  meant  The  name  of  the  plaintiff 
is  correctly  stated  in  the  publication,  for 
Kate  and  Kittle  are  the  same  name,  one  be- 
ing a  nickname,  and  the  oth«  a  pet  name 
for  Catherine;  Moreover,  Qie  surname  of 
the  plaintiff  so  closely  resembles  the  name  in 
the  article  as  to  be  pronounced  In  the  same 
way  by  persons  who  speak  In  a  broad  or 
guttural  manner.  The  allegations  of  flie 
complaint  are  not  Inconsistent,  and  they  do 
not;  aa  in  the  case  dted,  afflrmatlTely  ex- 
clude the  plaintiff  as  ttie  person  libeled. 
Proof  on  the  trial  of  a  few  extrinsic  facta 
would  have  fixed  the  libel  vjfon  the  plaintiff. 
Suppose,  fOT  Instance,  evidence  were  giv»i, 
pursuant  to  the  permission  of  the  statute, 
that  the  plaintiff  was  known  as  Eats  or 
Kittle  Carr  or  Corr,  some  of  her  acquaint- 
ances pronouncing  and  speaking  the  snmame 
one  way  and  some  the  other,  but  all  reo^- 
nlzlng  her  as  the  person  meant  by  eStha; 
that  ^e  was  also  generally  known  by  the 
name  of  Losee,  the  surname  of  her  at^ 
father,  aa  it  may  be,  fir  of  the  man  who 
brought  her  up;  that  she  resided  at  No.  193 
Hamburg  avenue,  and  was  the  daughter  of 
a  former  Brooklyn  detective  named  Gorr,  btit 
widely  known  both  as  Carr  and  Cbrr;  that 
three  policemen  belonging  to  the  old  police 
stotion  at  Flushing  avenue  and  Whipple 
street  who  were  acquaintances  of  the  plain- 
tiff, severally  had  the  experience  set  forth  In 
the  article,  and  that  all  these  facts  were  well 
known  to  the  defendant  and  Its  readers—can 
there  be  any  doubt  that  such  evidence  would 
be  competent? 

I  think  the  plaintiff  Is  entitled,  by  Tlrtoe 
of  the  statute  and  the  general  allegatlDn  ac- 
cording therewith,  to  prove  facts  of  the  char- 
acter suggested,  without  alleging  them.  8uc> 
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facts,  Inate^dl  of  eontradlctliig  tbe  other  al- 
lexatioDS  of  the  complain^  simply  show  the 
appVIcation  of  the  defamatory  matter  to  the 
plaintiff.  They  point  out  the  person  to  whom 
the  defendant  referred.  They  Identify  the 
object  of  the  libel,  and  It  Is  unnecessary  that 
every  detail  of  the  identiflcation  should  be 
correct,  provided  tb^e  is  enough  to  properly 
convince  the  Jury  that  the  plaintiff  is  the 
one  intended,  and  that  her  acquaintances 
would  so  miderstand  on  reading  the  article. 
The  effect  of  the  statute  is  to  do  away  with 
the  allegation  of  such  facts  as  tend  to  Identi- 
fy the  plaintiff  as  the  person  libeled.  Unless 
It  does  this,  it  does  nothing.  The  Legislature 
intended  to  simplify  pleadings  in  cases  of  libel 
and  slander,  and  the  plain  language  used.  In 
my  judgment,  requires  tbe  construction  Indi- 
cated. While  there  are  some  cases  in  the  Sa- 
preme  Court  which  hold  otherwise,  the  reaaon- 
InK  is  not  satisfactory,  and  I  think  we  ought 
to  lay  down  the  correct  rule  In  accordance 
with  the  real  meaning  of  tbe  statute.  For 
these  reasons  I  vote  to  reverae. 

PAHKKR,  0.  J.,  and  GRAY  and  WER- 
NER. 33.,  concnr  with  BARTLETT,  3.  MAR- 
TIN, J.,  concnn  with  TANK,  J.  HAIQHT, 
J.,  absent 

Judgment  affirmed. 


(161  Ind.  633) 

PATH  et  aL  T.  BUSHONQ. 

^prame  Court  of  Indiana.   Dae.  17,  1903.) 

WILLS-CONSTROCnOM— E8TATB  QIVBM  TO 
VIFB-SRRORS  IN  DESCBIPTIOH  OF 
RKALTSr— CORRECTION. 

1.  Boras'  Rev.  St.  1901.  {  2787,  provides  that 
only  a  life  estate  shall  pass  to  a  derlsee  nolesa 
it  affirmatively  appears  that  a  greater  estate  is 
intended.  A  testator  devised  all  his  real  ea- 
tate  to  his  wife,  and  provided  that  on  her 
death  all  his  realty  by  description  shonld  de- 
scend to  hil  son  in  fee  simple,  and  also  gave 
him  certain  personalty  after  the  wife's  death, 
and  after  the  expenses  of  ber  last  sickness,  etc, 
were  paid.  Beld,  that  the  widow  took  only  a 
life  estate. 

2.  Where  a  person  makes  a  will  the  prima  fa- 
cie presumption  is  Uiat  he  intends  to  dispose  of 
Us  whole  estate. 

3.  A  will  devised  "SO  acres  of  land  off  the 
sooth  end  of  the  east  half  of  tbe  sooth  quar- 
ter of  section  29,"  etc.  Section  29  contained  a 
southeast  quarter  and  a  southwest  quarter. 
Testator  owned  80  acres  off  the  south  end  of 
the  southwest  quarter,  and  owned  no  other 
realty  in  either  of  the  quarter  sections.  The 
will  attempted  to  diapoee  of  all  of  testator's 
realty.  Held,  that  the  case  fell  within  tbe  rule 
that,  where  there  are  two  things  equally  an- 
swering the  description  in  a  will,  the  ambiguity 
may  be  removed  by  evidence,  and  that,  in  view 
of  the  presumption  that  testator  intended  to  de- 
vise bis  own  realty,  and  not  that  of  another 
person,  the  will  Is  sufflcleat  to  pass  title  to 
the  land  actually  owned  by  testator. 

4.  A  will  devised  "20  acres  of  tbe  northwest 
quarter  of  section  29,"  etc.  Testator  owned 
no  land  In  the  northwest  quarter  of  section  29, 
bnt  did  own  20  acres  of  tbe  northwest  quarter 
of  section  28.  He  did  not  own  any  other  20- 
acre  traat.  The  will  attempted  to  dispose  of 
all  Us  realty.    Held  that,  rejecting  tbe  false 


number  of  the  section,  tiie  description  was  still 

snfflcient,  In  view  of  the  presumption  that  tes- 
tator intended  to  devise  his  own  realty,  and 
not  that  of  another,  to  cover  the  20-acre  tract 
owned  by  testator. 

Appeal  from  Circuit  Court,  Henry  Ooonty; 
W.  O.  Barnard,  Judge. 

Suit  by  Abraham  Pate  and  others  against 
Peter  P.  Bushong.  Judgment  for  defend- 
ant, and  plaintiffs  appeal.  Transf^red  from 
tlie  Appellate  Court  under  act  of  1901  (Acts 
1901,  p.  690.  being  section  138711.  Burns'  Ber. 
St  1901).  Affirmed. 

W.  A.  Brown,  Forkner  ft  Forkner,  and  L 
N.  Addison,  for  appellants,  Bundy  ft  Morris 
and  IX  W.  Chambar^  for  anpellM. 

MONEYS,  J.  Jackson  Bushong  died  testate 
in  Henry  county,  Ind..  In  1898.  leaving  his 
widow,  Lydla  Bushong,  bis  son,  Peter  P. 
Bushong,  the  appellee,  ,and  his  Ave  grand- 
children, Minerva  A.  Pate,  Phoebe  T.  Thomp- 
son. Hannah  N.  Addison,  Cora  C.  Warring- - 
ton,  and  Llllle  U  Blllston.  children  of  a  de- 
ceased daughter  of  the  testator.  Said  will 
was  legally  probated.  After  the  death  of 
said  widow,  appellants  brought  this  action 
against  appellee  for  partition  of  the  lands 
devised  to  the  widow,  upon  the  theory  that 
she  took  tbe  same  in  fee  simple  under  said 
will.  The  wUl.  omitting  the  codicil,  which 
is  not  necessary  to  a  determination  of  this 
cause,  reads  as  follows: 

"Art  1st:  I  give,  will  and  bequeath  to  my 
beloved  wife  Lydla  Bushong  after  my  death, 
should  she  be  living,  all  of  my  real  estate 
and  personal  property  that  may  be  left  of 
my  estate  after  my  death,  except  such  as  may 
be  necessary  to  pay  the  expenses  of  my  last 
sickness  and  funeral,  which  I  direct  to  Iv; 
promptly  paid  out  of  my  estate,  and  also 
such  amount  of  money  as  may  be  necessary 
to  pay  for  a  suitable  monument  for  myself 
and  wife,  not  exceeding  four  hundred  dol- 
lars, at  the  discretion  of  my  executor. 

"Art.  2nd:  I  hereby  appoint  my  son  Peter 
P.  Bushong  my  executor,  with  full  power  and 
.authority  to  execute  the  provisions  of  my 
will  and  make  all  settlements  with  each  of 
the  hereinafter  mentioned  heirs,  without  bond 
or  security. 

"Art  3rd:  After  the  death  of  my  dear 
wife,  should  she  outlive  me  and  after  all 
expenses  of  ber  last  sickness  and  funeral,  and 
all  other  debts,  if  any.  be  paid  out  of  the 
then  remaining  estate,  -X  then  will  and  di- 
rect as  follows: 

"Art  4th:  I  will,  give  and  bequeath  to 
my  only  son  Peter  P.  Bushong.  tbe  follow- 
ing real  estate  In  Henry  County,  State  of  In- 
diana: 

"The  Northeast  quarter  of  Section  (29) 
twenty-nine,  TownshJp  <18)  eighteen.  Range 
(9)  nine,  containing  one  hundred  and  sixty 
acres,  and  also  twenty  acres  off  the  North- 
west quarter  of  Section  twenty-nine  (29), 
Town  (18).  Range  nine;  and 

**Also  thirty  acru  of  land  off  the  lontb 
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end  of  the  eaat  half  of  south  quarter  of  Sec- 
tion twenty-nine  (29),  Town  (IS)  eighteen. 
Range  ^)  nine,  In  fee  simple,  and  then  direct 
him  to  pay  the  following  amounts  oat  of  the 
estate,  to- wit: 

"Art  5th:  To  my  granddaughter  or  heirs, 
Mlnerra  A.  Kerens,  the  sum  of  four  hun- 
dred and  fifty  dollars  (9450). 

''Section  6th.  To  my  granddaughter  and 
children,  Phebe  T.  Estell.  the  sum  of  two 
hundred  And  tweuty-flve  dollars  ($225). 

"Art  7th:  To  my  granddaughter  and  her 
children,  Hannah  N.  Addison,  the  sum  of  two 
hundred  and  twenty-flve  dollars  ($225). 

"Art  8th:  To  my  granddaught^,  Oora  C 
Reddlck,  the  sum  of  two  hundred  and  twen- 
ty-flve  dollars  (|225). 

"Art  9th:  To  my  granddaughter,  Llla  L. 
EIMston,  the  sum  of  five  hundred  dollars 
($500).  Making  a  total  amount  of  sixteen 
hundred  and  twenty-five  dollars  to  be  paid  to 
my  five  granddaughters,  as  named  In  the 
above  sections  by  my  son,  Peter  P.  Bushong, 
In  the  following  order  to-wlt: 

"Section  10th:  Three  months  after  the 
death  of  my  wife,  P.  P.  Bushong  shall  pay 
to  my  granddaughter,  Llla  U  EHIston,  or  her 
heirs,  if  any,  the  sum  of  one  hundred  dollars; 
and  one  year  later  the  sum  of  five  hundred 
to  be  equally  divided  between  the  five  heirs, 
tme  hundred  dollars  each,  and  to  continue 
each  succeeding  year  at  the  same  ratio  un- 
til each  heir  shall  have  received  three  full 
payments  as  stated  above,  provided,  how- 
ever, that  there  Is  to  be  no  Interest  com- 
puted on  any  payment 

"Art  11th:  I  further  direct  give  and  be- 
queath to  my  son,  Peter  P.  Bushong,  after 
the  death  of  my  wife,  and  after  all  expenses 
of  her  last  sickness  and  funeral  expenses 
are  paid,  all  of  the  farming  utensils,  grain, 
hay  and  stock  of  all  kinds  that  may  remain 
on  the  farm. 

"Art  12.  I  further  give  and  bequeath  to 
my  son,  Peter  P.  Bushong,  and  my  five  grand- 
children, all  of  the  .household  goods  to  be 
divided  equally  among  the  six  heirs,  and 
should  any  of  my  granddaughters  die  In- 
testate with  DO  heirs  llTlng,  I  direct  that  the 
amounts  b*  divided  amonc  those  that  are 
living. 

"Given  under  my  hand  and  seal  this  17th 
day  of  August  eighteen  hundred  and  ninety- 
three,  (1893)." 

At  the  time  the  testator  made  said  will 
and  at  the  time  of  bis  death,  he  was  the 
owner  In  fee  simple  and  In  the  possession  of 
the  following  described  real  estate  In  Henry 
county,  Ind.,  and  he  was  not  the  owner  of 
any  other  lands  from  the  date  of  his  will 
until  the  time  of  his  death:  The  northeast 
quarter  of  section  29,  township  18  north,  of 
range  0  enst',  also  30  acres  off  the  south  end 
of  the  oast  half  of  the  southwest  quarter  of 
section  29,  township  18  north,  of  range  9 
S3st;  also  20  acres  ofT  the  west  side  of  the 
following  described  lands,  to  wit  commenc- 
ing 16  lodB  south  of  the  northwest  comer 


of  the  northwest  quarter  of  section  28,  town- 
ship 18  north,  of  range  9  east,  and  running 
thence  east  96  rods;  thence  south  to  the  south 
line  of  said  northwest  quarter  of  said  sec- 
tion, township,  and  range;  thence  west  on 
the  said  line  96  rods  to  the  section  line; 
thence  north  to  the  place  of  beginning.  The 
testator  and  his  wife  lived  on  the  160  acres 
described  In  the  will,  and  the  20-acre  tract 
adjoined  the  same  on  the  east  Appellee 
also  lived  on  said  tract  In  a  house  near  hli 
father's  house,  and  continued  to  live  thereon 
after  his  father's  death.  After  the  death  of 
the  testator,  Peter  P.  Bushong,  appellee,  was 
appointed  and  qualified  as  executor  of  said 
will,  and  paid  over  to  appellants  Oora  C. 
Warrington  and  Phcebe  T.  Thompson  the 
legacies  given  them  by  items  6  and  8  of  the 
win,  taking  receipts  therefor  as  executor. 
The  questions  presented  by  the  record  are: 

(1)  Did  Lydia  Bushotag,  the  widow,  take  said 
real  estate  for  life  only  under  said  will? 

(2)  Was  there  a  mistake  In  describing  the 
20  and  30  acre  tracts  of  land  named  in  the 
will,  and.  If  so,  can  the  same  be  corrected, 
or  so  Interpreted  as  to  apply  to  the  20  and 
30  acre  tracts  owned  by  tbe  testator  at  the 
time  he  made  the  will  and  at  the  time  of 
his  death?  (3)  Were  Cora  O.  Warrington 
and  Phcebe  T.  Thompson  estopped  from 
claiming  a  share  in  the  lands  as  heirs  of 
Lydla  Bushong  If  she  took  a  fee.  by  accept- 
ing of  the  executor  the  legacies  given  them 
by  the  will?  The  trial  court  decided  these 
questions  In  the  afflrmatlTe,  and  rendered 
Judgment  In  favor  of  ai^llee.  If  questions 
1  and  2  are  answered  in  tbe  affirmative,  it 
will  not  be  necessary  to  determine  the  third. 

The  purpose  of  construing  a  will  is  to  as- 
certain the  intention  of  the  testator,  which 
must  be  given  effect  when  ascertained,  un- 
less in  violation  of  some  rule  of  law.  To 
ascertain  such  intention,  the  whole  will  must 
be  considered,  and  no  word  or  clause  In  the 
will  Is  to  be  rejected  to.  which  a  reasonable 
effect  can  be  given.  In  this  state  only  a  life 
estate  will  pass  to  a  devisee  unless  It  afflrma- 
tively  appears  a  greater  estate  was  Intend- 
ed. Section  2737,  Bums'  Rev.  St.  1901  (sec- 
tion 2567.  Rev.  St  1631,  and  section  2567, 
Homer's  Rev.  St  1901);  Fenstermaker  v. 
Holman.  158  Ind.  71,  74,  62  N.  E.  699;  and 
cases  cited.  It  will  be  observed  that  tbe  tes- 
tator has  not  said  In  express  terms  that  be 
devised  said  real  estate  to  his  widow  In  "fee 
simple,"  either  In  apt  words  or  by  tbe  nse 
of  legal  words  of  Inheritance.  Neither  has 
he  given  his  widow  the  power  of  disposing 
of  said  real  estate  in  express  terms,  nor  do 
we  think  such  power  can  be  Implied  fi-oui 
the  language  of  the  will.  The  will  gives  to 
Peter  P.  Bushong  In  fee  simple  210  acres  of 
rent  estate,  all  the  real  estate  tbe  testator 
owned  when  he  made  the  will  and  at  the 
time  of  his  death,  and  not  what  remained 
undisposed  of  or  unexpended  at  the  death  of 
bis  wife.  It  is  clear,  therefore,  that  the 
power  of  the  widow  to  dispose  of  Bald  real 
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estate  cannot  be  Infored  ftom  ttems  8  and 
4.  Item  11  describes  a  Und  of  personal 
propnty  whictt  Is  conmined  or  deatn^red  by 
ose,  and  tlie  languase  thereof  sbovs  tiiat  It 
was  the  intention  of  the  testatw  that  the 
ezpmses  of  his  widow's  last  sickness  and  hw 
fnnml  expenses  should  be  paid  oat  of  the 
pn^erly  described  therein.  It  Is  orient 
that  the  jMwer  ttt  tbe  widow  to  sell  the  real 
estate  derlsed  to  her  cannot  be  toferred  fhnn 
that  item. 

HhTlng  reached  the  conclnslon  that  the 
widow  was  Jiot  given  impllcattoa  w  ex- 
press words  the  poww  to  dispose  of  said 
real  estate,  It  la  dear  that,  so  fbr  as  tbe 
giKBtlott  of  what  Interest  sbe  took  in  the 
real  estate  devised  to  her  is  concerned,  the 
same  is  ruled  by  the  case  of  Fenstermaker 
Holmftn.  158  Ind.  71,  62  N.  B.  680,  and 
that  she  took  only  a  life  estate  ther^. 

AppeHants  claim  that  appellee  took  no  title 
to  the  20  and  80  acre  tracts  of  land  In  oon- 
trormy  imder  tbe  will  of  the  testator,  be- 
cause  said  tracts  are  not  described  In  the 
wUL  It  will  be  obserred  that  tbe  2&«cn 
tract  la  described  as  In  section  28,  while  tbe 
20-acro  tract  owned  by  the  testator  when 
tbe  will  was  made  and  at  the  time  of  his 
death  was  In  section  28,  adji^lng  tbe  100 
acres  described  in  the  wUL  Tbe  SO- acre 
tract  is  deOnltely  described  in  the  will,  «• 
cept  that  the  words,  **sonth  quarter"  instead 
of  '^southeast  quarter*'  are  written  in  tbe 
win.  Wh«i  a  pemm  makes  a  will  0ie  pre- 
sanqitiboa  is  that  he  Intended  to  dispose  of 
his  whole  estate,  unless  it  Is  rebutted  by  tbe 
provisions  of  the  will,  or  other  evidence  to 
tbe  contrary.  2  Redfleld  on  Wills  ^  Ed.) 
f  Sx.  p.  116;  Gate  v.  Cranor,  80  Ind.  282, 
296,  280:  Boy  v.  Rowe^  80  Ind.  D4,  09,  00; 
Mills  V.  Franklin,  128  Ind.  444,  446,  28  N.  B. 
00;  Groves  v.  Calph,  1S2  Ind.  186,  188,  81 
N.  B.  069;  Borgnw  t.  Brown,  188  Ind.  891, 
886.  83  N.  B.  82:  Korf  Oericba,  145  Ind. 
•134,  186.  44  N.  B.  24;  Missionary  Society  v. 
Mead,  131  111.  888,  857,  858,  23  N.  H.  603; 
Yestal  V.  Garrett.  197  III..  898,  404,  406,  64 
N.  B.  845.  There  is  nothing  In  the  will  in 
this  case  or  in  tbB  evidence  to  rebut  this 
presumption.  Wbesn  the  will  was  executed, 
and  at  the  time  of  bis  death,  the  testator 
owned  210  acres  et  land,  and  no  more.  This 
he  devised  to  his  wife  for  lif^  and  attempted 
to  devise  210  acres  in  fee  simple  to  appellee 
—all  the  land  owned  by  him.  While  it  is 
clear  that  the  testator  intended  to  dispose 
of  all  the  lands  he  owned,  the  language  used 
in  describing  tbe  20  and  80  acre  tracts,  if 
construed  literally,  would  dtfeat  this  Inten- 
tlon,  at  least  as  to  the  20-acre  tract  As  we 
have  already  said,  the  Intention  of  a  tes- 
tator must  in  all  cases  govern  the  construc- 
tion of  a  vrlll,  unless  In  violation  of  some 
role  of  law.  To  ascertain  such  Intention^ 
tha  eonrt  may  hear  evidence  of  the  drcnm- 
stances,  situation,  and  surroundings  of  the 
testatfw  when  tbe  will  was  made,  and  the 
state  and  description  of  his  property.  2  Un- 


derhUl  on  Law  of  Wills,  »  900-9U,  914; 
O'Hora'a  Wlgram  on  Bxtrinslc  Bvldmce  on 
the  Inteipretatfon  of  Wills  (2d  Am.  Ed.)  pp. 
66,  161;  Scboulw  on  Wills,  9  679;  Randolph 
and  Talcotfs  Jarman  on  Wills,  783-702; 
Page  on  Wills,  M  816,  817;  Wblteman  v. 
Whitenum.  152  Ind.  263,  278,  274,  58  N.  B. 
220:  Patch  T.  White,  117  V.  8.  210.  217,  6 
Sup.  Ot  617.  28  Ii.  Bd.  880;  Black  v.  Blch- 
ards,  95  Ind.  184,  189-191;  Daugtaerty  v. 
Rogers.  119  Ind.  264,  258-261,  20  N.  £.  779, 
8  Ii.  B.  A.  847}  Dennis  v.  Holsarole,  148  Ind. 
297.  47  N.  B.  631,  46  L.  B.  A.  168.  62  Am. 
St  Rep.  626;  Price  v.  Price,  89  Ind.  90^  91. 
By  thus  pnttlng  ftaelf  hi  the  testattv's  place, 
the  court  is  able  to  understand  and  apply 
the  language  of  the  vrlll,  and  give  effect  to 
a  will  contalidng  errors  ot  repngoandes,  so 
tu  as  the  intention  of  the  testatw  can  be 
determined,  and  will  pronounce  Judgment 
with  such  repngnandes  removed  or  errors 
corrected.  It  la  well  settled  that  when  a 
latent  amblgidty  Is  disclosed  by  extrinsic  evl- 
doice,  it  may  be  removed  by  extrinsic  evi- 
dence. Wblteman  t.  Whlteman.  152  Ind. 
283.  270,  68  N.  B.  226;  'Patch  v.  White,  117 
C.  8.  210,  217,  6  Sup.  Gt  617.  29  I..  Bd.  860. 
It  Is  true  that  extrinsic  evidence  will  not  be 
resorted  to  for  the  purpose  ot  changing  ot 
varying  the  words  of  a  will,  but  courts  tor  a 
long  period  of  years  have  (dt  compelled  to 
deal  irith  descriptions  In  such  a  manner  aa 
to  reach  the  Intent  of  the  testatw.  when  that 
seemed  practicably  by  construction,  and  by 
the  admistion  ot  wal  evidence  to  remove 
latent  ambiguities.  It  is  well  establtahed 
that,  however  many  errors  there  may  be  in 
a  description,  either  of  the  devisee  or  the 
subject  of  the  devise.  It  will  not  a.viM  tbe 
bequest  If,  after  rejecting  the  oTors  or  false 
words,  enough  remains  to  show  with  reuon- 
able  certainty  what  was  intended  when  con- 
sidered from  the  position  of  tbe  testator.  1 
Redfleld  on  Wills  (4th  Bd.)  580,  et  seq.;  2 
Underbill  on  Wills,  909-814;  O'Hara  on  In- 
terpretation of  Wills,  pp.  869-S74;  O'Hara's 
Wlgram  on  Extrinsic  Evidence  in  the  Inter- 
pretation of  Wills  (2d  Am.  Ed.)  pp.  52-64, 
144-147;  Page  on  Wills.  SS  473.  487.  819; 
Kurta  V.  Hlbner  (III.)  3  Albany  Law  Journal, 
263-267;  Trustees  t.  Peaslee,  16  N.  H.  317; 
Wlnkley  v.  Kalme,  82  N.  H.  268;  Allen  v. 
Lyons,  2  Wash.  G.  G.  475,  Fed.  Gas.  Na  227; 
Patch  V.  White.  117  U.  S.  210,  6  Sup.  Gt 
017.  29  L.  Bd.  860;  Roman,  etc..  Asylum  v. 
Emmons,  3  Bradf.  Bur.  144;  Oleveland  v. 
Carson  (N.  J.)  18  Cent  Law  Journal,  68,  and 
note,  69-71;  Wlllard  v.  Darrab.  168  Mo.  660. 
68  8.  W.  102&,  90  Am.  6t  Rep.  468;  Judge 
Bedfleld'B  note  to  Kuctx  v.  Hlbner  (III.)  10 
Am.  Law  Reg.  (N.  8.)  97-101;  Rlggs  v.  My- 
ers. 20  Mo.  239;  Gaston's  Bstate.  188  Pa. 
874.  41  Atl.  629.  68  Am.  8t  Rep.  874;  Black 
V.  Rldiatds.  95  Ind.  184,  189-191;  Jackson 
V.  Hoovw,  26  Ind.  511;  Whlteman  v.  White- 
man.  162  Ind.  263,  268-274,  63  N.  B.  225. 
Miller  V.  Coulter.  166  Ind.  290,  293,  69  N.  E. 
853;  Groves  v.  Culph,  182  Ind.  186,  81  N.  B. 
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569;  Skinner  t.  HarrlsJn  Tp.,  116  Ind.  139, 
18  N.  S.  S29,  2  L.  R.  A.  137;  Elliott  T. 
Elliott,  117  Ind.  380,  20  N.  B.  264.  10  Am. 
St  Rep.  54;  Chappell  T.  Missionary,  etc.  8 
iQd.  App.  3S6,  29  N.  B.  924.  50  Am.  St  Rep. 
276. 

In  Patch  T.  White,  117  V.  S.  210,  6  Sup. 
Ct  617,  29  L.  Ed.  800,  the  testator  devised 
certain  speclflc  lots  to  each  of  his  near  rel- 
atives, and,  among  others,  to  his  brother 
Henry  a  lot  described  as  "lot  number  6  In 
square  408,  together  with  the  Improvements 
thereon  erected."  The  comrt  said :  "Now 
the  parol  evidence  discloses  the  fact  that 
there  was  an  evident  misdescription  of  the 
lot  intended  to  be  devised.  It  shows,  first 
as  before  stated,  that  the  testator,  at  th« 
time  of  making  his  wUl,  and  at  the  time  of 
his  death,  did  not  and  never  did,  own  lot 
6  in  square  403,  but  did  own  lot  3  In  square 
406;  secondly,  that  the  former  lot  had  no 
Improvements  on  it  at  all,  and  was  located 
on  Ninth  street  between  I  and  K  streets, 
whilst  the  latter,  which  he  did  own.  was 
located  on  E  street,  between  Eighth  and 
Ninth  streets,  and  bdd  a  dwelling  house  on 
it  and  was  occupied  by  the  testator's  ten- 
ants—a circumstance  which  precludes  the 
Idea  that  he  could  have  overlooked  it  It 
seems  to  us  that  this  evidence,  taken  in  coo- 
nectlon  with  the  whole  tenor  of  the  will, 
amounts  to  demonstration  as  to  wlilcb  lot 
was  In  the  testator's  mind.  It  raises  a  la- 
tent amblgtUty.  The  question  Is  one  of  iden- 
tification between  two  lots,  to  determine 
which  was  in  the  testator's  mind — whether 
lot  3,  sqnare  406,  which  he  owned,  and 
which  had  improvements  erected  thereon, 
and  thus  corresponded  with  the  Implications 
of  the  will,  and  with  part  of  tbe  description 
of  tbe  lot  and  rendered  the  devise  effective; 
or  lot  6,  square  403,  which  he  did  not  own, 
which  had  no  Improvements  thereon,  and 
which  rendered  the  devise  Ineffective.  •  •  • 
What  he  meant  to  devise  was  a  lot  that  he 
owned;  a  lot  with  improvements  on  It;  a 
lot  that  he  did  not  speciflcaliy  devise  to  any 
other  of  his  devisees.  Did  such  a  lot  exist? 
If  so,  what  lot  was  it?  We  know  that  such 
a  lot  did  exist  and  only  one  such  lot  In  the 
world,  and  that  this  lot  was  the  lot  in  ques- 
tion In  this  cause,  namely,  lot  No.  3  In  square 
406.  Then  is  it  not  most  clear  that  the 
words  of  the  will.  Mot  numbered  slx  ln  square 
four  hundred  and  three,'  contained  a  false 
description?  •  •  •  It  is  settled  doctrine 
that,  as  a  latent  ambiguity  is  only  disclosed 
by  extrinsic  evidence,  it  may  be  removed  by 
extrinsic  evidence.  Such  an  ambiguity  may 
arise  upon  a  will  either  when  it  names  a 
person  as  the  object  of  a  gift  or  a  thing  as 
the  subject  of  It  and  there  are  two  persons 
or  thlnjre  that  answer  such  name  or  descrip- 
tion; or,  secondly,  It  may  arise  when  the 
will  contains  a  misdescription  of  the  object 
or  subject:  as  where  there  is  no  such  person 
or  thing  In  existence,  or,  If  in  existence,  the 
IMTSon  is  not  the  one  intended,  or  the  thing 


does  not  belong  to  the  testator.  Tbe  first 
kindr  of  ambiguity,  where  there  are  two  per- 
sons or  things  equally  answering  tbe  descrii^- 
tlon.  may  be  removed  by  any  evidence  that 
will  have  that  effect  either  circumstances  or 
declarations  of  the  testator.  1  Jarman  on 
Wills,  3T0;  Hawkins  on  WUIs,  9,  10.  Where 
it  consists  of  a  misdescription,  as  before  stat- 
ed, if  the  misdescription  can  he  struck  out 
and  enough  remain  In  the  will  to  identify 
the  person  or  thing,  the  court  will  deal  with 
It  In  that  way;  or.  If  ft  is  an  obvious  mis- 
take, will  read  it  as  if  corrected.  The  am- 
biguity In  the  latter  case  consists  in  the  re- 
pugnancy betwem  the  manifest  intent  of  tbe 
wlU  and  the  misdescription  of  the  donee  or 
the  subject  of  the  gift  In  such  a  case  evi- 
dence is  always  admissible  to  show  the  coa- 
dltion  of  tbe  testator's  family  and  estate,  and 
the  circumstances  by  which  he  was  sur- 
rounded at  the  time  of  making  his  wUL  1 
Jarman  on  Wilis.  364,  365;  1  Roper  on  Leg- 
acies, 297  (4th  Ed.);  2  Williams  on  Ehcecu- 
tors,  S8S,  1(^2.  Mr.  Williams  (afterwards 
Mr.  Justice  Williams)  says:  'Where  the  name 
or  description  of  a  legatee  Is  erroneous,  and 
there  Is  no  reasonable  doubt  as  to  the  person 
who  was  Intended  to  be  named  or  described, 
tbe  mistake  shall  not  disappoint  the  bequest 
The  error  may  be  rectified:  •••(!)  Bj 
the  context  of  the  will;  (2)  to  a  certain  ex- 
tent by  parol  evidence.  •  •  •  A  court 
may  Inquire  into  every  material  fact  relat- 
ing to  tbe  person  who  claims  to  be  Interested 
under  the  will,  and  to  the  circumstances  of 
the  testator,  and  of  his  family  and  affairs, 
for  the  purpose  of  enabling  the  court  to  iden- 
tify the  person  intended  by  the  testator.' 
Again,  he  says,  on  page  1032:  "Mistakes  in 
the  description  of  legacies,  like  those  in  the 
description  of  legatees,  may  be  rectified  by 
reference  to  the  terms  of  the  gift  and  evi- 
dence of  extrinsic  circumstances  taken  to- 
gether. The  error  of  the  testator,  says  Swin- 
burne, in  the  proper  name  of  the  thing  be- 
queathed, doth  not  hurt  the  validity  of  the 
legacy,  so  that  thf  body  or  substance  of  thA 
thing  bequeathed  is  certain.  As,  for  Instance, 
the  testator  bequeath?  his  horse  Criple,  when 
the  name  of  the  horse  was  Tulip.  This  mis- 
take shall  not  make  the  legacy  void;  for  the 
legatory  may  have  the  horse  by  the  last 
denomination;  for  the  testator's  meaning 
was  certain  that  be  should  have  the  horse. 
If,  therefore,  he  hath  the  thing, devised.  It  is 
not  material  If  he  bath  it  by  the  right  or  the 
wrong  name.*  See,  also.  Roper  on  Legacies, 
297." 

In  Allen  v.  Lyons,  2  Wash,  a  C.  475.  Fed. 
Cas.  No.  227,  tlie  devise  was  of  a  "house  and 
lot  In  Fourth  street.  Philadelphia,"  but  it 
appeared  on  oral  proof  that  the  testator  had 
no  such  property  In  Fourth  street,  but  did 
own  a  house  and  lot  in  Third,  street  and  ft 
was  held  to  pass  under  the  devise. 

In  Winkley  v.  Kalme.  32  N.  H.  268,  the 
devise  was  of  "thirty-six  acres,  more  or  lees, 
of  lot  37  In  the  Second  Division  ot  BtfB- 
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Bteaff*;  and,  ft  appMrlng  fliat  there  was  no 
Bucb  lot  In  that  division,  but  that  the  testa- 
tor owned  land  In  lot  97  In  that  dlTlaion,  It 
was  held  to  paaa  under  will. 

In  Decker  t.  Decker,  121  IlL  841, 12  N.  B. 
750,  the  testator,  by  the  terms  of  his  irlU, 
devised  20  acres  ofE  the  vest  half  of  the 
northeast  quarter  of  the  northeast  qnarter 
of  section  83,  townshjp  18  north,  of  range 
11  west  The  evidence  showed  that  the 
testator  never  owned  the  northeast  quarter 
of  the  northeast  qnarter  of  section  S3,  or  any 
part  of  It,  bat  ^  own  the  northwest  qnai^ 
ter  of  the  northeast  qnartw.of  the  section. 
It  was  held  that  there  was  a  latent  ambls- 
ntty  In  the  devise^  the  words  describing  the 
land  being  In  part  false,  and  that  the  folse 
description  might  be  stricken  out,  and  the 
devise  aostalued  as  emtoiclng  the  land  own- 
ed by  the  testator. 

In  Whltcomb  v.  Bodman,  156  III.  116.  40 
N.  B.  668,  28  L.  R.  A.  14»,  47  Am.  St  Rep. 
181,  the  testator  devised  parcels  of  land  ag- 
gregating 160  acKis  Wl  that  he  owned),  but 
In  devises  to  two  sons,  respectively,  describ- 
ed two  4Cs  in  the  sontheast  quarter  of  see> 
tlon  22,  adjoining  those  really  owned  by  him 
In  the  northeast  qnarter  of  said  section,  leav- 
ing the  latter  undisposed  of,  and  It  was  held 
the  devise  covered  the  40*8  owned  by  the 
testator  hi  ttie  northeast  quarter  of  said  sec- 
tion. The  court  said  (at  page  125,  166  III., 
PCge  559,  40  N.  E.,  28  L.  B.  A.  140,  47  AnL 
8t  R^.  181):  "While  words,  cannot  be  add- 
ed to  a  will,  yet  in  arrlvibg  at  the  Intention 
of  the  testator,  as  has  been  shown  by  the 
authorities,  so  much  aa  Is  false  In  the  de- 
■cilption  of  the  premises  devised  may  be 
stricken  out  ftnd,  after  striking  out  the  false 
description,  if  enough  remains  to  identify 
tbe  premises  intended  to  be  devised,  the  will 
may  be  reed  and  construed  with  the  false 
words  eliminated  therefrom.  Adopting  that 
rule  her^  tbe  second  and  third  clauses  will 
read  aa  follows:  'Second— To  my  son  Joseph 
Ij.  Bodman  I  will  and  beqneath  one  hundred 
acres  of  land  (100)— sixty  acres  (60)  off  of  the 
west  side  of  the  south-east  quarter  of  section 
twenty-two  (22),  forty  acres  (40)  being  the 
•  •  •  quarter  of  the  •  •  •  qnarter  of 
section  twenty-two  0^2).  Third- To  my  son 
Edward  L.  Rodman  I  will  and  bequeath 
forty  acres  of  land,  being  the  *  •  • 
quarter  of  the  *  •  •  qnart«:  of  seetlDn 
twenty-two  (22).*  Bearing  In  mind  that  the 
testator  owned  two  fprty-acre  tracte  In  the 
northeast  quarter  of  section  22,  and  reading 
tbe  two  clauses  of  the  will  In  the  light  of 
snrronnding  drcnmstances,  we  think  all  dif- 
ficulty Is  removed  in  regard  to  the  lands  de- 
vised by  these  two  provisions  of  the  wllL 
Tbe  testator,  owning  two  quarters  of  a  qnar- 
ter of  section  22,  devised  one  qnarter  to  his 
son  Joseph,  and  the  other  quarter  to  his 
■on  Edward,  and  the  two  sons  took  and  held 
tbe  two  tracts  undivided." 

In  Stewart  v.  Stewart  06  Iowa.  620,  66  N. 
W.  07ft.  the  testator  gave  to  his  son  Fred 


D.  Stewart  "the  south  half  of  the  northeast 
quarter  of  section  30  in  township  76  north  of 
range  7  west"  This  tract  did  not  belong  to 
the  testetor  when  the  will  was  made  or  at 
the  time  of  his  death,  but  he  owned  at  said 
times  the  south  half  of  the  southeast  quarter 
of  that  section,  which  was  not  described  in 
the  will.  The  court  disregarded  the  word 
"north"  In  the  will,  and  held  tbat  the  win 
gave  said  devisee  said  south  half  of  the 
southeast  quarter  of  said  section  30.  Tbe 
court  said  at  page  627,  96  Iowa,  page  876t 
65  N.  W.}  "The  evidence  shorn  tbat  tbe  de- 
scription of  the  land  In  question  Is  in  part 
.wrong.  After  rejecting  tiie  erroneous  por^ 
tlon.  the  remainder  describes  'the  south  half 
of  the  east  quarter  of  section  No.  30,'  etc. 
The  section  coutelns  two  tracts  which  may 
be  properly  spoken  of  as 'the  'east  quarters,' 
and,  undw  the  rules  of  interpretation  cited 
[Jordan  v.  Woodln,  93  Iowa,  453,  61  N.  W. 
948;  Patch  v.  White,  117  U.  8.  210,  6  Sup. 
Ct  617.  20  L.  Ed.  860;  Bckfbrd  v.  Eckford, 
91  Iowa.  54.  58  N.  W.  1093,  20  U  B.  A.  370], 
we  are  of  the  opinion  tfaiiit  extrinsic  evidence 
may  be  recQlved  to  show  what  quarter  was 
intended  by  the  testator." 

In  Huffman  v.  Young.  170  III.  290,  48  N.  B. 
570,  tbe  language  of  the  will  was:  "Item  8. 

I  give  and  devise  to  my  son,  Noah  Young, 

*  *  *  es^  acres  off  of  the  east  side  of  tbe 
northeast  quarter  of  section  number  tmnty 
(20),  township  21  nor^,  of  range  11  west" 
The  testator  did  not  own  62%  acres  off  of  the 
east  side,  but  did  own  62V6  acres  In  the  east 
half  of  said  quarter  aectlott.  The  court  said: 
"Striking  out  the  words  *off  of  the  east  side.' 
the  thltd-item  will  read:  •  •  also  02% 
acres  at  the  north-east  qnarter  of  section 
nnmb«r  twenty  ^),  township  21  north,  range 

II  west'  This  description  Is  sufficiently  def- 
inite to  Indude  the  land  In  dispute." 

In  Merrick  v.  Merrick,  37  Oblo  Bt  120-182; 
41  Am.  Rep.  498,  the  land  devised  was  de- 
scribed as  "the  east  half  of  the  sontheast 
quarter  of  ssld  section  28,"  which  testator 
did  not  own,  but  he  did  own  "the  east  balf 
of  the  northeast  quartw  of  section  28." 
The  court  said:  "The  evidence  fully  supports 
the  claim  that  while  the  will  on  its  face  Is 
free  from  amblgnlty,  the  word  'south.*  In  its 
third  item,  was  Inserted  by  mere  mistake  of 
tbe  scrivener,  the  testetor  intending  that  the 
word  'north'  should  t>e  used.  The  sole  ques- 
tion, therefore.  Is  whether,  on  proof  of  such 
fact  It  Is  competent  for  the  court  to  de- 
clare that  tbe  east  half  of  the  northeast  qnar^ 
ter  of  sectton  28  passed  by  the  wlIL  *  •  • 
Rejecting  the  erroneous  description,  the  word 
'south,'  sufficient  appears  on  the  face  of  the 
vrill,  in  the  light  of  the  facts  here  disclosed, 
to  warrant  ns  In  saying  that  by  the  will  of 
Adam  M«'rick  the  other  moiety,  the  east  half 
of  the  northeast  qnarter  of  section  28,  passed. 

*  *  *  Aod  thus  the  case  is  determined  by 
a  just  and  proper  application  of  the  maxim, 
'Falsa  demonstratlo  non  nocet"* 

In  Case  v.  Young,  3  Minn.  200  (GU.  140), 
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the  testator  gave  to  his  wife  "the  iiiw>tblTd 
of  aU  real  estate";  to  his  son  David,  "the 
north  half  of  the  real  estate";  to  his  eon 
Jacob,  **the  south  half  of  the  real  estate.** 
There  vrb  no  other  description  of  the  real 
estate  contained  in  the  ^111.  The  conrt,  at 
8  Minn.  200  (Gil.  148),  Bald:  "It  la  Insisted 
that  It  does  not  describe  any  real  estate 
whatsoever.  Had  the  language  used  bem 
'of  my  real  estate,'  or  'of  the  real  estate  I 
now  own,*  or  *the  real  estate  of  which  I  shall 
die  seised.'  It  Is  admitted  that  It  would  have 
been  Bufflclently  certain.  •  *  •  But  are 
we  to  suppose  that  the  testa  tl^-  here  Intend- 
ed to  devise  or  referred  to  the  real  estate  of. 
any  other  pers(m?  We  ought  not  to  presume 
that  he  Intended  an  Imposslblll^.  but  should 
ascertain,  if  possible,  what  bis  intention 
was,  and  ^e  effeM  to  it  We  held  In  the 
case  of  Baldwin  t.  Wlnslow,  2  Minn.  318 
[Oil.  1T4],  that;  where  the  meaning  of  an  In- 
strument ia  obtain  and  Intelligible,  the  sub- 
ject or  object  to  which  it  is  to  be  applied 
may  be  ascertained  hy  extrinric  evidence.  If 
It  can  be  done  without  a  dqjarture  from  the 
rational  meaning  of  the  words  actually  used, 
and  that,  if  the  meaning  Is  Involved  In  un- 
certainty, the  intention  may  be  ascertained 
by  extrinsic  testimony,  and  when  so  ascer- 
tained will  be  taken  as  the  meaning  of  the 
parties,  if  such  meaning  can  be  distinctly  de- 
rived from  a  folr  and  rational  Interpretation 
of  the  language  employed.  Applying  l^ls 
test  to  the  case  at  bar,  we  find  no  difficulty 
in  ascertaining,  from  the  will  Itself,  that  It 
was  the  intention  of  the  testator  ta  devise 
lands  to  his  sons;  and  extrinsic  evidence,  if. 
indeed,  that  would  be  necessary,  would  be 
admitted  to  Identify  his  own  lands  as  the 
subject  or  object  to  which  the  term  *the  real 
estate.'  as  used  In  the  will,  applied." 

In  Bfordand  v.  Brady.  8  Or.  303.  84  Am. 
Bep.  fiSl,  the  testator  devised  to  Margaret 
McOlll  '%  certain  parcel  of  ground  or  lots 
In  the  city  of  Portland  and  numbered  as  fol- 
lows, to  wit:  No.  block,  187,  lot  No.  2";  to 
fltether  Brady,  "that  lot  or  parcel  of  ground, 
In  the  dty  of  Portland,  lot  1,  In  block  187." 
The  testator  did  not  own  or  claim  any  In- 
terest in  said  lota  when  h»  made  his  will  or 
at  the  time  of  his  death,  but  did  own  lote  8 
and  4  In  siUd  block.  The  court  at  pages 
81S,  314,  8  Or.,  84  Am.  Rep.  681,  said: 
'7hen  wo  apprehend  there  can  be  no  ques- 
tion of  the  admissibility  of  extraneous  oral 
evidence  to  show  the  state  and  extent  of  the 
testator**  property,  in  order  to  place  the 
court  in  the  same  position  the  testator  was 
in  at  the  time  he  made  the  will  In  question. 
This,  we  think,  Is  unquestionably  the  role 
estebllshed  by  the  decided  cases.  This  be- 
ing done.  It  appears  that  the  testetfv  bad  no 
such  lote  as  those  described  as  lote.  1  and  2 
in  the  partlcnlsr  block  named.  TUs  renders 
it  certein  that  the  lote  named  were  errone- 
ous, and  the  words  describing  them  can  have 
no  possible  operation,  and  must  be  rejected. 
I^be  devise  is  the  same  as  If  the  numbers  of 


the  kite  had  not  been  mentioned  at  all,  or 
had  been  named  and  the  numbers  left  blank. 
We  are  then  compelled  to  fall  back  upon  the 
remaining  portion  of  the  description,  to  wit: 
*A  certein  parcel  of  ground  or  lote  in  the  city 
of  Portland  m  block  187  f  also  that  lot  or  par- 
ed of  ground  In  the  of  Portland  In  block 
187.*  And  by  thus  placing  ourselves  In  the 
position  of  Oie  testetor,  by  oral  evidence,  at  title 
time  of  the  execution  of  his  will,  we  find  that 
there  were  two  lote  or  parcels  of  ground  In  the 
dty  of  Frartland,  and  In  blods.  187,  belonglBg  to 
the  testetor  at  that  time,  and  also  at  the  time 
of  his  death.  Tbit  renders  the  devise  wOnHj 
certain  from  the  language  of  the  will  as  to 
the  lnt«ition  of  the  testator.  The  descrip- 
tion would  have  been  anffldent  by  merely 
naming  the  block  and  dty  to  which  the  lote 
or  land  lay.  without  spedtylng  the  numbos 
of  them.  The  testetor  could  not  have  la- 
tended  to  devise  lote  to  which  he  nevw  bad 
any  title,  but  miut  have  intended  to  devise 
those  which  did  belong  to  him.  He  had  two 
Just  such  lots  or  pieces  of  land  aa  he  namei^ 
and  ev«*y  way  described  as  these  are.  with 
the  single  exception  of  thte  one  talse  par- 
ticular; and  this  is  the  very  kind  of  case  to 
which  the  maxim,  ITalaa  demonstratio  ntm 
nocet,'  applies." 

In  Crose  v.  Ounntnglum,  79  Ind.  402.  the 
land  was  described  in  the  will  as  follows: 
"Part  of  the  dmiaUon  lot  number  158,  in 
township  number  8  north,  of  range  8  west, 
containing  200  acres.**  It  was  claimed  by 
the  heirs  of  the  testetor  that  the  description 
was  so  uncertain  that  the  devise  was  void. 
The  court  said  at  page  406:  "In  tlie  case  at 
bar  the  testetor  had  no  heirs  emept  his  tether 
and  one  t>rother.  He  bequeathed  nearly  all 
his  real  estate,  including  the  land  in  contro- 
versy, to  Charity  Lodge,  No.  80,  of  Free  and 
Accepted  Masons,  to  Washington,  Daviess 
county,  for  the  purpose  of  building  a  Ma- 
sonic lodge  on  certain  qiedfled  lots,  with 
power  to  sell  all  the  other  lots.  The  parol 
evidence,  which  was  admitted  over  appel- 
lant's objection,  showed  that  donation  lot  No. 
158  to  town  3  north,  of  range  8  west,  was 
estimated  to  contain  about  400  acres— in  fact. 
It  contained  418  acres,  of  whldi  10  were  in 
the  river;  but  it  appeared  that  one-half  of  it 
was  called  200  acrea,  and  4Hie-tourth  of  It 
100  acres,  and  that  Joseph  Omse,  in  his  life- 
time, was  In  possession  of  ^0  acres  of  said 
donation  lot  1S8,  claiming  to  own  It  Some 
of  the  witnesses  said  he  claimed  200  acres, 
or  perhaps  one-half  of  the  donation  lot;  tme 
witeess  said  that  Joseph  nevw  claimed  more 
than  half  the  lot;  and  the  evidence  also 
showed  that  the  other  two  quarters  of  said 
donation  kit  were  owned  by  othtr  parttea. 
Under  the  authority  of  tba  cases  terelnlie- 
fore  dted,  tbe  pftitrt  erideoee  was  property 
admitted,  and  it  ahowed  very  deariy  that 
the  pr(^>erty  devised  1^  JoMph  Omse  to 
Charity  Lodge.  No.  80,  was  the  same  half  oC 
said  donation  lot  whidi  to  soo^  )o  bs  m- 
oowed  in  ttils  suit  Tto  ooort  oosiiiittlwi 
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no  einir  tn  tOmtttliis  tte  will  la  erUteitoe, 
nor  in  admitting  the  parol  erldenc*  In  ex- 
planation of  It" 

In  Grores  t.  Golpli,  182  Znd.  186,  81  N.  B. 
B68.  tbe  thltd  Item  of  the  will  gave  to  the 
widow  "ttie  houm  and  lot  on  which  I  now 
reelde;  being  parts  of  lots  number  fifteen  and 
sixteen  in  the  dty  of  Rising  Sun,"  for  life, 
tnie  fourth  Item  was  as  follows:  "I  tmrthw 
glre  and  devise  the  same  lot  number  fifteen 
so  devised  to  mj  said  wife  during  her  life- 
time, together  with  all  the  arourtenances 
tha«to  belonging,  to  my  yonngest  daughter, 
misa  Jane  Oarpenter,  and  to  her  heirs  In  fee 
aimple  forever.  *  *  •**  l!here  was  no  oth- 
er rtference  made  to  lot  16  In  tbe  wUU  ex- 
cept In  the  Item  designated.  This  court  held 
tbat  extrinsic  evidence  was  admissible,  and 
that  the  testator  Intended  to  derlee  to  bis 
daughter  In  fee  what  he  devised  to  his  wife 
for  life,  and  that  the  same  jMsaed  to  the 
daughter  under  the  devise  to  her,  althou^ 
lot  19  was  not  named  In  the  devise  to  her. 

From  tiie  many  other  cases  to  the  same  ^- 
fect  we  dte  the  following:  Seebrock  v.  Fe- 
dawa.  33  Neb.  413,  60  N.  W.  270,  29  Am. 
St.  Hep.  488;  Vestal  v.  Garrett,  197  lU.  398- 
■406.  64  N.  S.  845;  HawUns  v.  Garland's 
Adm'r.  76  Ta.  148,  44  Am.  Bep.  ICS;  Wil- 
lard  T.  Darrah,  168  Mo.  660,  68  S.  W.  1023, 
90  Am.  St  Rep.  468;  Wood  T.  White.  32  Me. 
840,  52  Am.  Dec.  654;  Howard  v.  American, 
etc.,  49  Me.  288;  Flynn  r.  Holman  (Iowa)  94 
N.  W.  447;  Gbamben  r.  Watson,  60  Iowa, 
S39, 14  N.  W.  S36.  46  Am.  Bep.  70;  Severson 
T.  SeverBon,  68  Iowa,  656,  27  N.  W.  811; 
Button  V.  American  Tract  See.  28  Vt  886; 
Black  T.  Hill,  82  Ohio  St  313;  Peters  v. 
Porter.  60  How.  Prac.  4!^;  Smith  v.  Smith, 
4  Paige,  271;  Pond  T.  Bergb,  10  Paige.  140, 
at  page  152;  Trustees  Colgate,  4  Hun, 
862:  Du  Bote  V.  Bay.  35  N.  Y.  162;  Taylor 
T.  Tolen,  88  N.  J.  Eq.  91;  Mitchell  T.  Don- 
ohnev  100  Oal.  202.  84  Pac  614,  38  Am.  St 
Rep^  279;  Lutz  r.  Lutz,  2  Blackf.  72;  Enrts  r. 
Hibner.  8  Albany  Law  Journal,  268-267;  note 
by  Judge  Bedfleld  to  Kurtx  t.  Hibner,  10 
Am.  Law  Reg.  (N.  S.)  97-101. 

The  rule  Is  thus  Bteted  In  Wlgram  on 
WiUs  (2d  Am.  Ed.)  by  O'Hara,  pt  1,  pp.  144-. 
147:  "If  the  description  in  the  will  is  in- 
correct evidence  that  a  subject  having  such 
marks  upon  It  exists,  m^3at  be  admfBsIble. 
that  the  court  may  determine  whether  such 
subject  though  incorrectly  described  in  the 
will,  be  that  which  tbe  testator  intended. 
*  *  *  So  a  description,  though  falae  in 
part  may,  with  reference  to  «ctrlnslc  cbs 
cumstances,  be  absolutely  certain,  or  at  least 
sufficiently  so  as  to  enable  a  court  to  Iden- 
tify the  subject  intended,  as  where  a  false 
description  Is  superadded  to  one  which  by 
Itself  would  have  been  correct  Thus,  If  a 
testator  devise  his  black  horse,  having  only 
a  white  one,  or  devise  bis  freehold  bouses, 
having  only  leasehold  houses,  the  white 
horse,  In  the  one  case,  and  ihe  leasehold 
bouses.  In  the  other,  would  clearly  pasa  In 


these  cases  the  substance  of  the  subject  In- 
tended Is  oertoln,  and.  If  thore  be  but  «ae 
such  substance,  the  superadded  des<»^tlon, 
though  fiUse,  introduces  no  ambiguity;  apd 
.as,  by  tiie  sujipoaltlon,  tbe  rejected  words 
are  InappUcable  to  any  subject  the  court 
does  not  alter,  vary,  or  add  to  tbe  effect  of 
the  will  by  rejecting  them.  To  such  cases, 
tbe  maxim,  *B^tisa  demonsttatto  nan  nocet' 
may  wia  pra^lAty  be  applied."  By  tbe 
winds  'inapplicable  to  any  subject  the  an- 
ttiw  means  Inapplicable  because  the  sul^ect 
Is  not  In  exls^ce  or  does  not  belong  to  the 
testator* 

It  is  said  In  Face  on  WiUs,  p.  07%  I  81»: 
"Where  a  testator  describes  the  property 
devised  townthtp,  nmge,  sectitm,  and 
quarter  section,  but  does  not  locate  it  In 
the  correct  section  at  range,  or  the  like,  tbe 
weight  of  avtbori^  la  ttiat  eztrinsle  evidence 
Is  admlBslUft  to  diow  ezactty  what  real  es- 
tate the  testator  owned.  Under  this  view, 
if  he  owns  any  real  estate  which  corresponds 
In  part  to  llie  descEUitlon  In  the  will,  the 
court  win  reject  the  Incorrect  part  of  tbe 
description,  and  will  pass  the  realty  conveyed 
by  the  correct  description.'* 

The  cases  of  Moreland  v.  Brady,  8  Or.  8QB, 
84  Am.  Rep.  S81.  and  Blgga  v.  Myers.  90 
Mo.  239,  referred  to  above,  were  cited  with 
approval  by  this  court  In  Black  t.  Richards. 
95  Ind.  184,  190.  Tbe  court  said  at  page 
190:  "From  the  eazUest  pertod  in  the  his- 
tory of  testamentary  law.  tbwB  baa  been 
manifested  a  disposition  to  apply  a  more  f a- 
voraUe  construction  to  wills  than  to  ordinary 
legal  Instrnmoits.  Regret  has  sometimes 
been  expressed  at  the  dlqiosltkm  thns  mant 
tested,  but  the  courts  have  nevertheless  con- 
tinued to  countenance  that  Une  of  Judicial 
policy.  It  must  therefore  be  accepted  and 
acted  upon  as  an  estebUshed  rule  of  construe- 
tlon  at  the  present  time.  Biggs  t.  Myers, 
20  Mo.  289;  Wllklns  r.  Allen,  18  How.  885. 
[15  Ij.  Bd.  8961;  Olevtiand  T.  Spilman,  25 
Ind.  95;  Brownfleld  T.  Brownfldd,  12  Pa. 
186  [61  Am.  Dec.  690];  Moreland  v.  Bmdy, 
8  Or.  803  [84  Am.  Bep.  681)." 

There  are  some  cases  which  seem  to  bold 
that  when  the  evidence  of  the  circumstances, 
situation,  surroundings,  and  property  owned 
by  the  testator  at  the  time  he  made  hte  will 
shows  that  tbe  testetor  did  not  own  tpe  land 
as  described  In  his  will,  but  owned  other 
land  to  which  a  part  of  the  description  might 
properly  apply,  no  latebt  ambiguity  was  dis- 
closed, unless  tbe  words  "my  land,"  or  other, 
words  stating  In  effect  that  the  testator 
owned  tbe  land  devised,  are  conteined  In  tbe 
will.  Tbe  rule  established  by  the  weight  of 
the  authorities,  and  tbe  better  reason,  how- 
ever, te  that  such  evidence  does-  disclose  a 
latent  ambiguity,  whether  words  stating,  in 
effect  that  tbe  testator  owned  tiie  lands  de- 
vised are  used  or  not;  and  If,  by  rejecting 
tbe  false  description  or  the  false  part  thereof, 
sufficient  remains,  when  considered  from  the 
position  of  tbe  testator,  to  identify  tbe  land 
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Intended  with  reasonable  certainty,  the  Bame 
wUl  pasB  under  the  will  to  the  devlBee.  It 
is  true  that,  after  rejecting  the  false  descrip- 
tion or  the  false  part  thereof,  the  words  "my 
real  estate,"  or  words  of  like  Import,  If  used 
by  the  testator  in  making  the  devise,  would 
be  of  great  force  in  identifying  the  land  In- 
tended, and  might,  alone  or  In  connection 
with  the  true  part  of  the  description,  if  any. 
pass  the  land  to  the  devisee  In  cases  where,  if 
the  words  were  not  used,  the  derise  would 
fall  for  want  of  a  description  sufficient  to 
Identify  the  land.  The  enforcement  of  this 
rule  does  not  reform  or  add  any  words  to  a 
will,  for  this  cannot  be  done,  but  enables 
the  court  to  construe  the  will  after  reject- 
ing the  false  part  of  the  description,  and 
thus  carry  into  eCTect  the  Intention  of  the 
testator  aa  expressed  therein. 

The  30-acre  tract  is  described  In  the  wUl 
aa  follows:  TUrty  acres  of  land  off  the 
south  end  of  the  east  half  of  the  south  quar^ 
ter  of  section  29,  town  18,  range  9,  In  Henry 
county,  Indiana.  Said  section  29  contains 
two  parts  which  answer  to  the  descriptioa 
"south  quarter"— the  southeast  quarter  and 
the  southwest  quarter.  When  there  are  two 
things  equally  answering  the  description  In 
a  win,  the  ambiguity  may  be  removed  by 
evidence.  1  Blgelow's  Jarman  on  Wills  (6th 
Ed.)  4M,  435;  Underhlll  on  the  Law  of  Wills, 

1  910;  Black  v.  Richards,  95  Ind.  184,  189, 190; 
Cruse  V.  Cunningham,  79  Ind.  402;  Skinner  T, 
Harrison  Tp.,  116  Ind.  189,  141,  18  N.  E.  529, 

2  L.  R.  A.  137;  White  T.  Patch,  117  U.  S. 
217,  0  Sup.  Ct.  617,  29  U  Ed.  860.  The  agreed- 
statement  of  facta  In  this  case  shows  that 
the  testator  owned  30  acres  off  the  south  end 
of  the  southwest  quarter  of  said  section,  and 
owned  no  other  real  estate  In  either  of  sntd 
quarter  sections.  The  presumption  Is  that  the 
testator  Intended  to  devise  his  own  real  es- 
tnte,  and  not  real  estate  owned  by  another. 
2  Underhlll's  Law  of  Wills,  p.  1008:  Redfleld 
on  Law  of  Wills  (3d  Ed.)  p.  *12&:  Patch  v. 
White,  117  U.  S.  210,  216,  220.  6  Sup.  Ct.  617, 

L.  Ed.  860;  Moreland  t.  Bmdy,  8  Or.  803, 
314,  84  Am.  Rep.  581;  Stewart  r.  Stewart. 
00  Iowa,  620.  625,  65  N.  W.  976;  Flynn  T. 
Holraan  (Iowa)  94  N.  W.  447,  448;  Decker  v. 
Decker,  121  111.  341,  355.  12  N.  E.  750;  Huff- 
man T.  Toung,  170  III.  290.  296.  49  N.  E.  570; 
IJndgrpn  t.  Lindgren,  9  Beav.  358,  361.  Ap- 
plying the  rules  applicable  to  such  descrip- 
tions, there  can  be  no  doubt  of  the  Identity 
«f  the  SO  acres  devised  to  appellee. 

The  20-acre  tract  in  controversy  Is  de- 
scribed, **20  acres  off  the  northwest  quarter 
«f  section  29,  town  18,  range  9,  in  Henry 
county,  Indiana."  The  agreed  statement  of 
facts  shows  that  the  testator  owned  no  land 
In  the  northwest  quarter  of  said  section,  but 
did  own  20  acres  off  the  northwest  quarter 
of  section  28,  town  18;  range  9.  adjoining  the 
160  acres  in  the  nwtheast  quarter  of  section 
2S  devised  to  appellee.  The  testator  did  not 
own  any  other  20-acre  tract  of  land.  This 
tract  Is  correctly  described  In  the  will  as  20 


acres.  The  quarter  section,  town,  and  range 
are  correctly  given  In  the  wilL  The  only 
false  description  is  the  number  of  the  sec- 
tion, given  as  29,  when  it  should  have  been 
28.  Rejecting  the  number  of  the  section,  as 
we  are  required  to  do,  because  it  is  false, 
the  will  devises  to  appellee  "20  acres  off  the 
northwest  quarter  of  section  •  •  •,  town 
18,  range  9,  In  Henry  county,  Indiana."  It  is 
clear  from  the  authorities  cited  that,  while 
courts  of  equity  have  no  power  to  reform  a 
will  or  add  words  thereto,  yet  a  devise  of 
real  estate  by  a  description  partly  false  may 
be  effective  If  what  remains  after  rejecting 
the  false  reasonably -corresponds  with  real 
estate  Indicated  by  the  extrinsic  evidence. 
Keeping  in  view  the  foregoing  rules  of  con- 
struction, and  the  presumption  that  the  tes- 
tator intended  to  devise  his  own  property, 
and  not  the  property  of  another,  and  reading 
the  will  in  the  light  of  the  surrounding  cir- 
cnmatances.  It  Is  evident  that  said  testator 
intended  to  devise  the  20  acres  owned  by 
him  in  the  northwest  quarter  of  section  28, 
and  that  appellee  took  the  same  in  fee  sim- 
ple under  said  will.  By  rejecting  the  false 
number  of  the  section,  and  giving  effect  to 
that  part  of  the  description  of  the  20  acres 
which  Is  true,  we  add  nothing  to  the  terms 
of  the  will,  and  violate  no  positive  rule  of 
law  or  canon  of  construction.  So  far  as 
Funk  V.  Davis,  103  Ind.  281,  2  X.  B.  739, 
Sturgis  V.  Work,  122  Ind.  134,  22  N.  B.  906, 
17  Am.  St  Rep.  349,  and  Judy  v.  Gilbert,  77 
Ind.  96,  are  in  conflict  with  this  opinion,  thej 
are  overruled. 

The  conclusion  we  have  reached  renders 
the  determination  of  the  question  of  the  es- 
toppel of  Warrington  and  IHiompson  nnnec- 
essnry. 

Judgment  affirmed. 


(32  iDd.  App.  88) 

NELSON  et  at.  v.  STATE  ex  reL  HUNTER. 
(Appellate  Coort  ot  Indiana,  Division  No.  1. 
Dec.  17,  1903.) 

INTOXICATING  UQUORS— CIVIL  DAMAGE  SUIT 
—PROXIMATE  CAUSE. 

1,  Under  Bums'  Rev.  St.  1901,  |  7288,  pro- 
viding that  every  person  who  siiall  make  any 
unlawful  sales  of  iotoxicatiug  liquors  shall  be 
liable  to  any  person  who  sball  sustain  any  in- 
jury to  bis  means  of  support  on  account  of  th« 
use  of  such  liqnors,  a  wife  may  recover  for 
loss  of  her  support  from  death  ot  ber  husband 
from  use  of  liquors  sold  him  while  intoxicated. 

2.  Sale  of  iutoxicating  llquorB  to  one  while 
intoxicated,  by  reasoQ  of  wnlch  he  becomes  so 
Intoxicated  that  he  exposes  himself  to  the  ele- 
ments and  contracts  pneumonia,  resulting  in 
his  death,  Is  the  proximate  cause  of  his  death. 

Appeal  from  Circuit  Court*  Kosciusko 
County;  H.  S.  Biggs,  Judge. 

Action  by  the  state,  on  the  relation  of  Myr- 
tle M.  Hunter,  against  Johnson  Nelson  and 
others.  Judgment  for  plaintiff.  Defendaotx 
appeaL  Afllrmed. 

%  2.  See  InUnicatlas  Uquon,  toL       Cent.  Dig. 
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Stookej  &  Bjggs,  for  appellants.  S.  J. 
North  and  Rojse  &  Shane,  for  appellee. 

ROBIXSON.  J.  Suit  by  appellee  for  dam- 
ages alleged  to  have  resultM  from  the  wrong- 
fa]  sale  of  Intoxicating  liquors  to  the  hus- 
band of  relutrix.  The  first  paragraph  of 
complaint  arers  unlawful  sales  In  January, 
1900,  and  subsequently;  that  when  sober 
her  husband  was  Industrious,  had  some  prop- 
erty, and  was  making  aud  earning  a  good 
living  for  his  family;  that,  while  intoxicat- 
ed, appellant  Nelson  sold  him  Intoxicating 
liquor,  and  so  continued  until  the  husband 
had  squandered  and  wasted  all  his  means 
for  drink,  and  was  'rendered  wholly  onflt  for 
any  busiuesB,  and  for  a  long  period  so  con- 
tinued;  and  that  relatrix  and  her  child  were 
wholly  without  any  means  of  support.  The 
second  paragraph  avers  unlawful  sales  in 
November,  1900,  by  reason  of  which  the  hus* 
band  became  intoxicated,  lost  Ms  reason  and 
Judgment  and  all  care  for  liimself,  and  while 
In  such  drunken  and  unconscious  condition 
contracted  a  severe  cold,  became  delirious 
from  such  intoxication  and  cold,  and  contin- 
ued so  until  his  death. 

The  giving  of  certain  Instructions,  the  re- 
fusal to  give  an  Instruction  tendered,  and 
tluit  the  verdict  Is  not,  sustained  by  suffi- 
cient evidence,  are  the  only  questions  argued, 

Section  7^  Bums*  Rev.  St  1901,  provides 
tbat  *^very  prawn  who  shall  sell,  barter  or 
give  away  any  intoxicating  liquors,  in  viola- 
tion of  any  of  the  provisions  of  this  act,  shall 
be  personally  liable,  and  also  liable  on  bis 
bond  filed  in  the  Auditor's  office,  as  required 
by  section  4  of , this  act  [section  5S15]t  to  any 
person  who  shall  mstaln  any  injury  or  dam- 
age to  bis  person  w  proper^  or  means  of 
support  on  account  of  the  use  of  such  intoxi- 
cating llqnors.  so  sold  as  aforesaid,  to  be  en-, 
forced  by  aivropilate  action  In  any  court  of 
competent  jarlsdicUon."  The  damages  sought 
to  be  recovered  by  relatrix  are  for  the  loss 
of  ber  means  of  support,  resulting  from  tbe 
-unlawful  sale  of  Uqnor  to  her  husband  while 
In  a  state  of  Intoxication.  See  Mulcahey  r. 
Givens,  115  Znd.  286.  17  N.  H.  0G8:  Baecber 
V.  State  ex  rel.,  19  Xnd.  App.  100^  49  N.  B. 
42;  Smlser  v.  State  ex  rel.,  17  Ind.  Ak>.  619, 
47  N.  K.  229;  Homlre  t.  Halfman,  168  Ind. 
470,  60  N.  B.  154;  Wlghtman  t.  DeTere,  -83 
Wis.  670.  As  the  action  is  founded  upon  t&e 
above  statute,  the  second  paragraph  of  com- 
plaint is  not  to  recover  damages  for  the 
death  of  the  husband,  but  for  the  consequent 
injury  to  lier  means  of  support  Tbe  stetute 
soys  nothing  about  an  action  for  the  death 
of  the  busband.  But  It  is  dear  that  if, 
throng  such  intoxication,  the  husband  should 
become  permanently  disabled  for  labor  and 
for  earning  a  support  for  his  family,  an  ac- 
tion tor  damages  would  be  within  the  Intent 
and  meaning  of  tbe  statute.  It  certainly 
conld  not  be  said  tbat  the  wife  might  sue  If 
the  wrdngf n)  acta  derived  ber  of  ber  means 
of  si^port  because  of  her  husband's  perma- 


nent disability,  and  that  she  might  not  sue  If 
tbe  same  conditions  resulted  from  liis  death. 

Counsel  for  appellants  insist  that  tbe  un- 
lawful sales,  If  any,  to  tbe  husband,  were  not 
the  proximate  caiue  of  his  death,  but.  that 
other  agencies  Intervened,  and  that  damages 
miy  be  recovered  only  for  the  natural  aud 
probable  consequences  of  tbe  wrongful  act, 
and  not  for  those  which  ainse  from  a  con- 
Junction  of  such  wi'ongfui  act  and  other  cir- 
cumstances. Under  the  second  paragraph  of 
complaint,  It  must  be  made  to  appear  tbat 
tbe  Intoxication  was  the  proximate  cause  of 
the  deatb.  But  it  Is  not  necessary  tbat  it 
should  have  been  the  immediate  cause.  The 
proximate  cause  In  such  ^e  is  the  efficient 
cause.  If  the  death  resulted  from  a  cause  In- 
cidental to  some  controlling  agency,  although 
such  cause  Is  nearer  in  point  of  time  to  the 
result,  such  eontroliing  agency  is  tbe  dom- 
inant and  proximate  cause.  If  the  two 
causes  were  Independent  of  each  other,  that 
nearest  in  place  and  time  is  chargeable  with 
the  loss.  But  where  the  immediate  cause  of 
tbe  deatb  grew  out  of  and  resulted  from  some 
dominant  cause,  such  dominant  cause  Is  tbe 
proximate  cause  of  thedeath.  So  that  even  If 
it  appeared  that  the  death  resulted  from  pneu- 
monia, If  tbe  pneumonia  was  tbe  direct  result 
of  excessive  drinking  of  Intoxicating  liquor, 
unlawfully  sold,  the  intoxication  was  the 
proximate  and  Sclent  cause  of  the  death. 
See  Blllman  v.  Indianapolis,  etc.,  R.  Co.,  76 
Ind.  16G,  40  Am.  Rep.  230;  Blnford  v.  John- 
ston, 82  Ind.  426,  42  Am.  Rep.  508;  Davis  T. 
Stendlsb,  26  Hun,  608;  Schroder  v.,  Craw- 
ford, 94  III.  357,  34  Am.  Rep.  236;  King  T. 
Haley.  86  III  106,  29  Am.  Rep.  14;  Bacon  v. 
Jacobs,  63  Hun.  61. 17  N.  Y.  Supp.  323.  It  Is 
true.  It  is  the  general  rule  that  Injury  result- 
ing from  a  wrong  must  be  such  as  might 
bare  been  reastmably  foreseen  and  provided 
against  But  It  Is  never  necessary  that  the 
precise  Injuries  which  did  occnr  could  have 
been  fi»eseen.  If  the  act  of  the  wrongdoer 
"has  a  tendency  to  injure  some  person  of 
the  general  public,  or  many  persons,  and  final- 
ly  does,  In  the  manner  which  was  beforehand 
ivobabl^  cause  such  Injury,  It  Is  proximate." 
1  Suth.  Dam.  (2d  Ed.)  I  26.  It  cannot  be 
said  that  It  la  not  a  reasonable  consequence 
of  the  sale  of  liquors  to  an  intoxicated  person 
that  he  will  expose  himself  to  tbe  elements 
and  contract  disease.  As  disease  brought 
about  through  exposure  by  a  person  unable  to 
care  for  himself  because  of  Intoxication  la 
neither  extraordinary  or  nnnatural.It  Is,  with- 
in the  meaning  of  the  law,  the  ordinary  and 
natnral  result  of  the  wrongful  sale  of  liquor 
to  a  pei'son  Intoxicated.  See  Dunlap  v.  Wag^ 
net*.  86  Ind.  629.  44  Am.  Rep.  42;  Mead  v. 
Stratton,  87  N.  Y.  493,  41  Am.  Repu  386: 
Mulford  T.  CleweU,  21  Ohio  St  101. 

Nor  19  it  necessary  that  all  the  liquor  pro- 
ducing intoxication  should  have  been  sold  by 
appellant  Smlser  v.  State  ex  rel.,  supra. 
The  charge  Is  that  sales  were  made  to  tbe 
husband  while  he  was  intoxicated.  The  stat 
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nte  makes  rach  salea  nnlawful.  If  the  bus- 
band's  deatb  destroyed  the  wife's  means  of 
support,  It  is  sufficient  If  the  Intoxication, 
caused  in  whole  or  In  part  by  liquor  nnlaw- 
folly  jsold  by  appellant,  was  the  cause  of  the 
husband's  deatb.  The  question  to  be  deter- 
mlned  was  whether  the  loss  of  means  of 
support  could  be  traced  to  the  wrongful  sale 
of  intoxicants  by  appellant.  See  Homlre  r. 
Half  man,  supra;  Woolheather  r.  Rlsley,  38 
Iowa,  486;  Beers  v.  Walhizer,  43  Hun,  254; 
McCarty  t.  Wells,  51  Hun,  171,  4  N.  Y.  Supp' 
6T2;  Schneider  t.  Hosier,  21  Ohio  St  98; 
Volans  T.  Owen.  74  X.  T.  526,  80  Am.  Rep. 
887;  Bertbolf  T.  O'Reilly,  74  N.  T.  009^  SO 
Am.  Rep.  323.  • 

Uablllty  exists  In  such  cases  although  the 
unlawful  sales  may  not  have  been  made  by  a 
defendant  in  person,  but  by  some  one  autbor- 
Ized  to  make  sales  and  to  conduct  the  busi- 
ness generally.  Boos  t.  State  ex  rel.,  11  Ind. 
App.  257,  39  N.  E.  197;  Reath  v.  State  ex 
rel.,  16  Ind.  App.  146,  44  N.  B.  80S:  Keedy 
T.  Howe,  72  Dl.  133;  Black,  Intox.  Liquors, 
I  298;  Peterson     Knoble,  35  Wis.  80. 

Applying  these  principles,  we  find  no  re- 
versible error  In  the  instructlonB  given  by  the 
court  The  material  part  of  the  one  instruc- 
tion requested  by  appellants  was  included  In 
the  court's  Instructions.  A  careful  reading 
of  the  evidence  discloses  some  evidence 
which,  with  the  legitimate  inferences  to  be 
drawn,  sustains  the  couclusloD  reached  by 
the  Jury.  The  testimony  as  to  the  unlawful 
sales  was  not  disputed  by  appellant  Nelson, 
OF  any  of  his  agents  or  aerrants.  We  could 
not  diaiarb  the  verdict  wltlioiit  weighing  tlie 
erldence. 

Judgment  affirmed. 


(U  lad.  App.  77) 

GERMAN  BANK  OF  BTANSVILLB 
BBOSE  et  &1. 

(Appellate  Court  of  Indiana,  Division  No.  2. 
Dec.  16,  1903.) 

8TREKTS  —  DEDICATION  —  ACCKPTANCB  —  RB- 
FUSAL  OF  CITT  TO  RECOONIZB-EFFBCT  OF 
USER— JURY  QUESTION— SUFTICIBNCY  OF  BV- 
IDBNCB— ADMISSIBIUTT  OF  EVIDENCE. 

1.  The  action  of  a  city  in  aasesaing  for  side- 
walk improvements  the  width  of  a  street,  con- 
demnation proceedbigs  for  the  laying  oat  of 
which  have  been  previoasly  began,  though 
amounting  to  an  aneqalvocal  refusal  to  recog- 
nize the  land  as  a  public  street,  la  not  conclu- 
sive upon  Its  character  as  a  street,  as  eviden- 
ced by  user  by  the  public. 

2.  The  institution  of  condemnation  proceed- 
ings by  a  city  for  the  laying  out  of  a  street, 
though  an  admisflion  by  It  that  the  street  did 
not  previously  exist,  and  its  subsegneot  failure 
to  work  the  street  or  exercise  any  control  over 
it,  though  admissible  on  the  isaue  of  the 
street's  existence,  are  not  conclusive  evidence 
against  a  former  dedication. 

8.  Where  ^be  facts  are  undisputed,  the  qae»- 
tion  of  dedication  and  acceptance  of  a  public 
street  Is  one  of  law;  but,  where  the  intent  to 
dedicate  is  to  be  drawn  as  an  inference  of  fact 
from  the  evldenc<>.  It  is  for  the  jury. 

ft.  Am  Dedlflstloa.  m.  IS,  CmX,  Dig.  |  SS. 


4.  Conflicting  evidence  hel4  to  require  thb 
submission  to  the  jury  of  the  gn»tiona  of  the 
dedication  and  acceptance  of  a  street. 

5.  Evidence  examined,  and  Aeld  sufflcient  to 
sustain  a  finding  of  the  existence  of  a  street. 

6.  Where,  on  an  isaue  aa  to  the  existence  of 
a  street  the  evidence  has  shown  user  by  the 
public,  and  admissions  of  former  owners  that 
the  street  existed,  evidence  that  on  the  comer 
of  an  adjacent  building  was  a  sign  bearing  the 
name  of  the  street  was  admissible  as  tending 
to  throw  light  on  the  mauner  In  which  the 
thoroughfare  was  regarded. 

Appeal  from  Superior  Court,  Vanderburgh 
County;  John  H.  Foster,  Judge. 

Suit  by  the  German  Bank  of  Evansvilie 
against  Thomas  F.  Brose  and  others.  Judg- 
ment for  defendants,  and  plahitlff  appeals. 
Affirmed. 

Peter  Maler  and  Gilchrist  ft  De  Bruler,  for 
appellant  D.  C.  Olvens,  R.  D.  Rlchardaon, 
and  D.  H.  Artmeyer,  for  appellees. 

COMSTOCK,  J.  Appellant,  plaintiff  below, 
brought  this  action  against  the  appellees  to 
restrain  them  from  tearing  down  the  fences 
which  were  put  up  by  the  plaintiff  across  a 
portion  of  block  67,  Lamaaco,  In  OvansTtlle, 
which  blodc  was  the  pn^wrty  of  ttie  plaintiff. 
The  only  controverey  was  whether  that  por- 
tion of  block  87  npon  which  the  fences  bad 
been  erected  bj  tbe  plaintiff  and  torn  down  hj 
the  defendant  had  become  a  street  either  by 
ptescrfptton  or  dedicatltm.  The  complaint 
n&a  the  ownertiUp  In  fee  simple  by  plaintiff 
of  this  block  87;  that  the  defendants  Brose 
and  Arnolds,  on  tbe  ^etense  that  there  is  a 
street  on  the  west  side  of  VIoeik.  87,  were  nn* 
lawfully  entering  npon  It  amd  driving  orer  It 
and  candng  others  to  drive  orer  It;  that  to 
prevent  these  acts  the  plaintiff  erected  a  fence 
along  the  front  of  the  bloA;  that  the  d^end- 
anta  caused  said  fences  t»  be  destroyed,  and 
that  those  dtfendants  threaten  to  contlnne 
flielr  wrongfol  trequsses,  eta  As  to  ttie  dty 
of  Bvansvllle  and  Its  board  of  jmblle  works 
the  averments  are  that  neither  tbe  cUy  nar  the 
board  of  public  works  have  ever  exercised  any 
anthorltj  over  tbe  real  estate  so  eWmed  to  be 
a  street,  nor  asserted  any  claim  to  It;  and  they 
are  made  defendants  that  they  may  assert  any 
right  or  dalm  to  the  portion  of  the  bloA  in 
question.  Tbe  relief  asked  is  that  fba  de- 
fendants be  inhibited  from  going  upon  sail 
real  ntate  and  from  asserting  any  title  to  It. 
The  answers  are  geiwral  denials  1^  lUl  the  d*- 
fendants  and  apedal  answers  by  the  dty  of 
EvensvUle  and  by  the  defendants  Brose  and 
Arnolds,  asserting  In  varlona  forms  of  lan- 
guage that  the  place  In  question  where  tbe  al- 
leged treipasdng  occurred  was  a  public  street 
both  by  prescription  and  dedication.  There 
was  a  reply  In  general  denial  to  each  ot  such 
affirmative  answers.  Demurrers  were  filed  to 
the  answers  of  prescription  and  dedleatloa  by 
the  plaintiff,  and  were  overruled.  No  quee- 
tlon  Is  made  on  this  appeal  on  those  demnt^ 
rers.  The  Issues  were  decided  In  favor  of  the 
defendants.  The  Judgment  was  that  OA  j^alD- 
tifl  take  BOtUttg  by  Us  actloa. 
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The  errac  assigned  Is  the  oTerruling  of  ap- 
pellant's motion  for  a  nnw  trial.  The  reasons 
set  out  In  the  motion  for  a  new  trial  relied 
upon  for  a  reversal  are:  First  Tbat  the  fiad- 
log  of  the  court  la  not  sustained  by  sufficient 
evidence.  Second.  The  admission  In  evidence, 
over  plaintiff's  objections,  of  the  order  of  the 
board  of  public  works  of  the  city  of  Evans- 
ville  rescinding  the  resolution  of  the  said 
board  of  public  worlcs  to  open  a  street  at  tbe 
place  in  question.  Third.  Allowing  the  wit- 
ness Fred  Chrlstman,  over  the  plaintiff's  ob- 
jection, to  testify  to  what  be  said  to  the  man 
wbo  was  putting  down  tbe  pavement  In  front 
of  the  real  estate  in  question.  Fourth.  Tbe 
permitting  of  the  witness  Henry  Arnold,  one 
of  the  defendants,  over  the  plaintiffs  objec- 
tion, to  testify  tbat  about  10  years  before  tbe 
time  of  the  trial  there  was  a  sign,  "Eighth 
Avenue,"  on  tbe  house  of  Fred  Chrlstman,  ad- 
Jotniog  tbe  real  estate  in  question. 

This  block  was  held  and  conveyed  at  alt 
times  as  a  whole  from  the  time  it  was  platted. 
In  1837,  until  Its  conveyance  to  the  plaintiff, 
altboDgb  there  were  at  dlCfereut  times  convey- 
ances and  holdings  of  an  undivided  Interest  in 
It.  On  the  only  recorded  plat  do  street  la 
shown  OYW  this  block.  Eighth  avenue,  which 
is  claimed  by  defendants  to  be  a  street  over 
block  87,  stops,  as  will  be  seen  on  the  plat, 
two  blocks  south  of  block  87.  as  shown  by  de- 
fendants' plat  attached  hereto.  Appellees 
claim  a  complete  dedication  and  an  adverse 
user  by  the  public  for  over  20  years. 

That  the  evidence  may  be  better  nnder- 
Btood,  we  make  a  copy  of  the  map  out  in  evi- 
dence by  the  defendants  a  part  hereof,  ex- 
cept tbat  the  fence  shown  on  that  map  on  tbe 
east  of  tbe  place  marked  the  "Traveled  Way" 
and  on  a  portion  of  the  side  of  tbe  block  next 
to  Franklin  street  Is  omitted,  because,  as 
ibown  by  tbe  evidence  of  tbe  witness  who 
made  tbe  map,  the  fence  Is  a  recent  one. 


As  will  be  seen,  tbe  street  called  "Eighth 
Avenue."  which  appears  on  the  original  plat 
south  of  the  block  in  question,  and  on  de- 
fendants' plat  as  extending  north  from 
Franklin  street,  could  not  be  continued 
through  because  of  the  water  marked  "Fish 
Pond"  on  tbe  original  plat  and  "Sweezcr'a 
Pond"  on  the  defendants'  map.  It  also  ap- 
pears tbat  it  could  not  be  continued  In  its 
full  width  even  as  far  south  as  the  south 
boundary  of  block  87  because  of  Sweezer's 
Pond  and  Its  banks,  and  no  traveled  way  of 
any  width  above  shown  on  this  plat  goes  far- 
ther Boutb  than  the  south  line  of  block  87. 
Tbe  flour  mill  of  the  defaidants  Brose  and 
Arnold  fronts  on  Bellevue  avenue,  and  had 
a  vacant  space  behind  it  The  space  marked 
"Traveled  Way"  from  Franklin  street  turns 
off  into  an  alley  in  the  middle  of  block  88, 
12  feet  wide.  It  also  turns  off  at  the  south 
end  of  block  88  Into  another  alley  19  feet 
wide.  Persons  turning  from  Franklin  street 
upon  the  place  so  marked  could  go  to  another 
street  by  passing  through  one  of  these  alleys. 
At  different  times  business  of  various  kinds 
was  carried  on  in  the  block— a  distillery,  a 
woolen  mill,  a  furniture  factory,  a  ware- 
bouse,  a  fertilizer  mill,  cbairworks,  and  saw- 
mill. The  same  building  was  used  at  differ^ 
ent  times  for  tbe  distillery,  woolen  mill, 
cbairworks,  and  sawmill.  Tbe  chair  factory 
was  burned  in  1882.  Stockfleth  and  Wlggers, 
^ho  owned  tbe  block  from  July,  1881,  to 
October,  1885,  carried  on  business  there  ontil 
August,  1884.  After  that  date  the  block  was 
vacant  and  unoccupied  until  the  fence  was 
built  by  the  plaintiff  before  tbe  bringing  of 
this  action.  Tbe  mill  of  Brose  and  Arnold, 
as  shown  on  tbe  plat,  was  built  in  1883. 
During  the  time  tbat  Stockfleth  and  Wiggers 
owned  It  they  put  up  a  fence  along  the  front 
of  the  Franklin  street  line,  leaving  a  space 
large  enough  for  a  wagon  to  go  througta.  A 
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gate  was  made  for  this  space,  but  was  never 
huag.  The  posts  on  which  the  gate  was  to 
be  htrng  were  about  12  feet  from  a  saloon 
k«pt  by  a  man  named  Christman.  There 
was  some  travel  over  this  space.  Mr.  Btocb- 
fleth  testified  that  he.  objected,  and  told  the 
people  that  it  was  not  a  public  driveway. 
F.  W.  Oook,  witness  for  the  appellees,  tes- 
tified that  be  owned  block  eighty-seven  until 
1881;  that  he  knew  the  roadway  in  question 
was  then  in  existence,  and  that  the  traveled 
part  was  30  or  40  feet  wide.  "1  know  that 
we  used  to  get  our  supply  of  coal  that  way, 
and  I  was  under  the  impression  that  there 
vras  a  street  through  there.  I  looked  upon 
it  as  a  street  I  permitted  people  to  use  It 
as  a  street-  I  never  made  any  objection  to 
anybody  traveling  there.  It  was  used  as  a 
street,  and  I  bad  no  objection  to  it  I  did 
not  question  the  matter  at  all.  I  was  under 
the  Impression  that  it  was  a  street."  Upon 
cross-examination  the  witness  said:  "I  al- 
ways thought  that  It  was  open,  but  I  never 
cared  anything  about  it  And  as  to  the  haul- 
ing I  could  not  say  tiiat  It  was  all  for  the 
people  who  had  possession  of  my  property, 
or  whether  It  was-for  some  one  else.  I  cant 
say  that  all  that  bauUng  was  for  my  ten- 
ants. I  did  not  think  that  It  was  a  part  of 
block  87  when  I  made  my  deed,  or  I  would 
not  have  given' a  deed  for  that**  John  H. 
Osborn,  a  witness  for  the  appellees,  testified: 
"That  the  roadway  In  question  has  been 
traveled  and  has  been  open  at  all  times  tor 
twenty-five  years;  that  the  traveled  part  was 
thirty  or  forty  feet  wide;  that  he  had  a  talk 
with  Charles  Scbultz  while  Schultz  owned 
block  eighty-seven,  at  a  time  when  he, 
Schultz,  was  building  a  drybouse  and  plan- 
ing mill  at  the  Intersection  of  Eighth  avernie 
and  Ohio  street;  that  he  asked  Scbultz  why 
he  did  not  build  across  the  gap  made  by 
Eighth  avenue,  and  Schultz  said,  "this  (mean- 
ing Eighth  avenue)  Is  a  street  through  here, 
and  I  can't  close  that  up;"  tbat  Schulta  said, 
about  Eighth  avmue,  "tbat  there  was  a  street 
clear  throngh  to  Elwklln  street"  The  fore- 
going is  the  only  oral  testimony  throwiiis^ 
light  upon  the  intent  or  understanding  of  any 
of  the  owners  of  the  property.  There  was 
no  evidence  that  the  city  bad  expressly  ac- 
cepted any  dedication.  It  Is  not  claimed  that 
It  ever  did  any  work  upon  It  A  number  of 
witnesses  testlQed  as  to  the  use  of  the  ground 
In  qnestlon.  Among  them  was  Henry  Ar- 
nold, who  testified  as  follows:  That  be  Is 
one  of  the  defendants,  and  a  member  of  the 
firm  of  Brose  &  Arnold;  that  he  has  been 
acquainted  with  the  locality  in  question  all 
bis  life,  and  has  worked  there  22  years;  that 
as  long  as  be  can  remember  that  driveway 
was  used  by  the  public,  and  that  customers 
»o  the  defendant's  mill  used  it  constantly; 
people  go  in  from  Franklin  street  and  go  out 
Illinois  street;  farmer,  grocery,  and  lumber 
wasons  use  the  roadway;  that  everybody 
uses  the  roadway:  that  the  traveling  would 
amount  to  more  than  a  thousand  wagons  a 


year,  and  probably  five  tiiousand;  that  the 
roadway  was  used  by  Ballew  in  his  booppole 
buslnest^  and  also  by  Harper  and  Brlnkmeyer 
when  they  did  business  In  Ballew'a  building; 
Rosenberger  &  Klein  stored  broom  com  in 
there;  Schulta  and  Waltman  stacked  lumber 
in  there;  and  Kramer  had  one  of  the  sheds 
In  there;  these  parties  came  In  Illinois  street 
and  went  out  the  roadway  past  CihrlBtman's; 
tiiat  from  the  time  the  defendants  were  In 
business  at  their  present  location  [18831  ou- 
til  ten  years  ago,  when  the  bouse  burned 
down  [1890],  [there  was  a  sign  on  the  dde 
of  Christman's  house  nearest  to  blMk  87, 
whlcb  read  "Eighth  Avenue"];  tbat  be  does 
not  know  who  put  the  sign  there;  tbat  there 
are  similar  dgns  on  nearly  every  comer  .tai 
that  part  of  the  dty,  and  that  he  never  saw 
one  that  was  not  correct 

There  was  abundant  evidence  that  the 
traveled  part  of  the  roadway  was  80  or  40 
feet  wide,  and  had  been  used  by  the  poblle 
as  a  roadway  for  general  purposes  for  30 
years.  The  people  were  driving  through 
there  continually,  and  were  not  confined  to 
those  who  lived  or  did  business  In  that  im- 
mediate vicinity,  and  that  there  bad  been 
no  obstructI<m  to  driving  through  there  for 
the  last  25  years.  There  was  evidence  tbat 
the  dty  had  not  acc^ted  it,  to  wit,  the  city 
instituted  proceedings  on  May  14,  1898,  to 
condemn  the  place  In  question  for  a  street 
and  carried  them  so  far  as  to  asseas  benefits 
and  damages.  The  defendants  Brose  and 
Arnold  were  assessed  f  145  for  braeflts,  and 
the  plalntlfT  was  to  receive  net  $400  dam- 
ages. The  board  of  public  works  on  Novem- 
ber 26,  1808,  assessed  the  whole  front  of 
block  87—480  feet— for  the  Improvement  of 
Franklin  street  and  made  no  deduction  be- 
cause of  the  front  being  taken  up  by  the 
alleged  street  The  board  of  public  works 
made  a  like  assessment  against  the  plalhtlflT 
on  block  87  for  the  year  1899  for  sprinkling 
Franklin  street,  and  made  the  assessment  for 
the  whole  480  feet  with  no  diminution  be- 
cause of  any  space  for  the  alleged  street.  By 
the  proceedings  of  May  14th  the  city  admit- 
ted that  up  to  that  date  the  highway  claim- 
ed did  not  exist  By  the  said  assessments 
made  after  the  condemnation  proceedings 
there  was  an  unequivocal  refusal  to  recog- 
nize any  part  of  the  said  block  as  a  public 
street.  In  addition  the  city  never  did  any 
work  in  the  way  of  repairs  on  the  ground  In 
question,  and  never  exercised  any  control 
over  it.  There  was  a  bridge  or  wooden  cul- 
vert SO  or  40  feet  wide  from  Franklin  street 
across  the  gutter,  which,  in  the  opinion  of 
one  of  the  witnesses,  wa?  put  there  chiefly 
for  the  convenience,  of  Mr.  Christman.  This 
action,  however,  would  not  conclusively  af- 
fect the  rights  of  the  public  or  of  individuals 
In  relation  to  It  The  erroneous  acta  of  offi- 
cials In  taxing  for  municipal  purposes  can- 
not Impair  the  rights  of  the  public.  Rhodes 
V.  Town,  etc.,  145  Ind..  at  page  30,  43  K.  E. 
D42.   At  lection  154,  Elliott  on  Roads  and 
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Streets,  the  anthw  says:  "Tbe  municipal 
corporation  Consists  of  the  InbaUtuuts.  and 
not  of  the  officers.  Tlie  officers  are.  In  trutb, 
nothing  more  than  agents  of  tbe  corporation. 
The  Inhabitants  therefore  stand  to  tbe  offi- 
ces aa  principals,  and  If  tbe  principals  baTe, 
by  their  conduct  accepted  tbe  dedlcatloD^  It 
Is  of  no  great  Importance  that  the  agents 
have  taken  no  action  In  tbe  matter.  The 
Inhabitants  of  a  locality  baring  by  long- 
continued  use  treated  the  way  aa  a  public 
one,  they  make  It  suob  without  the  Inter- 
Tentlon  of  those  who  derive  their  authority 
from  them.  Creating  towns,  dtles.  and  other 
public  corporations,  Is  *but  Investing  the  peo- 
ple of  the  locality  with  tbe  government  there- 
of/ and  they  may  tbemselves  ezprclse  the 
powers  of  government  of  highways  quite  as 
etCectually  by  continued  use  as  by  any  other 
method."  So,  while  tbe  failure  of  the  city 
to  work  tbe  street  or  exercise  control  over 
It  and  tlie  condemnation  proceedings  were 
proper  evidence,  th^  were  not  conclusive 
evidence  against  former  dedication.  There 
was  no  express  dedication  or  acceptance  of 
the  street  Was  there  an  Implied  dedication 
and  acceptance?  Tbe  weight  of  authority  Is 
tbat  long-continued  use  by  public  Is  sufficient 
evidence  of  acceptance.  Ross  v.  Thompson, 
78  Ind.  96.  Where  a  blghway  Is  beneSclal 
to  the  public,  an  acceptance  will  In  general 
be  ImpUed.  Elliott,  supra,  89  1S2.  The 
intent  to  dedicate  may  be  Inferred  from  facts 
without  express  declarations.  Yet  the  facts 
must  be  sncb  aa  to  Indicate  an  unequivocal ' 
Inient  to  devote  the  strip  of  land  to  the  pub- 
lic use.  Mere  permissive  use  of  the  land 
does  not  of  Itself  constitute  dedication.  Such 
permissive  use  Is  an  evldentinry  fact  tending 
to  prove  dedication.  Tbe  intent  need  not 
actually  exist  In  the  mind,  but  It  must  appear 
to  exist.  User  Is  of  Importance  both  as  evi- 
dence of  Intent  to  dedicate  and  as  evidence 
of  acceptance.  If  tbe  acts  of  tbe  owner  are 
sncb  aa  to  foirly  lead  an  ordinarily  prudent 
man  to  Infer  an  Intent  to  dedicate,  and  they 
are  ao  received  and  acted  upon  by  the  public, 
tbe  owner  cannot  after  the  acceptance  by 
the  public,  recall  the  appropriation.  Elliott, 
Beads  A  Streets.  SS  123,  124.  Judge  Elliott, 
In  section  160  CEllllott  Roads  &  Streets, 
supra)  quotes  Mr.  Woolrych  as  follows:  "It 
Is  therefore  rather  the  Intention  of  the  owner 
than  the  question  of  time  which  must  de- 
tennlne  the  dedication."  To  the  same  effect 
Is  section  631,  Dillon's  Mnn.  Cor.  In  Pitts- 
burg R.  Co.  V.  Town  of  Grown  Point  ISO 
Ind.  548,  SO  N.  B.  745,  it  is  said:  "However, 
ws  have  no  doubt  that  strictly  speaking,  the 
nser  In  the  case  of  a  street  or  highway, 
which,  08  between  Individuals,  would  con- 
stitute an  easement  by  prescription,  Is  evl- 
dence  of  a  dedlcatlw  or  condemnation.  In 
other  words,  tbat  which  la  a  prescriptive 
right  as  between  those  capable  of  granting 
and  receiving  title,  is,  as  between  tbe  fee 
•vrner  and  tbe  public,  sufficient  to  raise  tbe 
presamption  of  dedication  or  condemnation." 


In  Town  of  Alarlon  t.  Skillman  et  al.,  127 
Ind.  136,  26  N,  E.  CT7.  11  L.  R.  A.  05,  tbe 
court  say:  "As  is  also  tbe  principle  that  all 
that  la  necessary  to  constitute  sucb  a  dedi- 
cation la  tbe  assent  of  tbe  owner  of  tbe 
soli  to  the  public  use,  and  tbe  actual  enjoy- 
ment by  the  public  of  the  use  for  such  a 
length  of  time  tbat  public  accommodation 
and  private  rights  would  be  materially  af- 
fected by  a  denial  or  Interruption  of  tbe  en- 
joyment" State  V.  HIU,  10  Ind.  218;  Maucfc 
V.  State.  66  Ind.  177;  Summers  v.  State,  51 
Ind.  201;  City  of  Indlanaxralls  v.  Kingsbury, 
101  Ind.  200,  61  Am.  Rep.  749.  In  Oromer 
V.  Tbe  Stete^  21  Ind.  App.  605.  62  N.  B.  240, 
the  court  say:  "There  was  no  error  In  giving 
tbe  thirteenth  instruction,  In  wblcb  tbe  Jury 
was  told  that  If  a  landowner,  by  open  and 
visible  acta,  unequivocally  Indicates  to  a  pub- 
lic and  Its  citizens  an  Intention  to  throw 
open  a  street  or  all^  to  tbe  public,  and  tbe 
citizens  and  public  have  acted  upon  the  faith 
that  there  was  a  dedication,  the  law  vrlll 
treat  the  acts  of  the  owner  as  constituting  a 
dedication."  Fanst  t.  City  of  HuntlDgton, 
91  Ind.  493.  From  many  holdings  tbat  ac- 
ceptenee  will  be  implied  ttom  general  and 
long-continued  user  as  of  right  by  the  public, 
we  dte  the  following:  Ughtcap  v.  Town  of 
North  Judson,  1S4  Tnd.  43,  65  N.  EL  952; 
Stelnauer  v.  City  of  Tell  City.  146  Ind.  400, 
45  N.  E.  IQSOi  Rhoads  v.  Town  of  Brlgbt- 
wood,  145  Ind.  21-31,  43  N.  E.  942;  Ross 
V.  Thompson,  78  Ind.  00-96;  Elliott,  Roads 
&  Streets  <2d  Ed.)  S  154;  Baker  v.  City  of 
St  Paul,  8  Minn.  491  (GU.  436);  New  Orleans 
V.  U.  S.,  10  Pet  G62,  9  L.  Ed.  573;  Smith 
V.  City  of  San  Luis  Obispo,  SO  Pac.  601,  95 
Cal.  463;  Marcy  v.  Taylor,  19  111.  634.  Eren 
though  public  authorities  have  never  done 
any  work  upon  the  roadway.  Green  v.  El- 
liott, 86  Ind.  5^-68;  Township  of  Madison  v. 
Gallagher.  159  III.  105-111,  42  N.  B.  316. 

The  cases  upm  the  subject  of  dedications 
and  acceptance  of  public  highways  are  al- 
most without  number.  In  tbe  great  majority 
of  tbem,  where  no  express  dedication  ap- 
pears, the  question  whether  there  was  an 
Intent  to  dedicate  becomes  a  mingled  one  of 
law  and  fact  Where  tbe  facts  are  undis- 
puted, and  admit  of  but  one  legal  interpreta- 
tion, tbe  question  is  one  of  law.  Where  tbe 
intent  Is  to  be  drawn  as  an  Inference  of  fact 
from  the  evidaice,  It  becomes  a  question  of 
fact  In  the  case  before  us  the  facte  are 
conflicting,  and  tbe  totent  Is  to  be  drawn  as 
an  Inference  of  fact  both  as  to  the  dedica- 
tion and  tbe  acceptance  of  the  highway  from 
tbe  conflicting  evidence.  The  "primal  error" 
claimed  Is  the  insnffldency  of  tbe  evidence 
to  sustain  tbe  finding  and  Judgment  of  the 
court  If  there  is  evidence  fairly  tending  to 
support  sucb  flilding,  then  under  the  weJI- 
recognized  rule  the  Judgment  should  be  af- 
firmed.  Sustaining  evidence  is  not  wanting. 

We  have  set  out  tbe  other  three  reasons 
for  a  new  trial.  The  admission  In  evidence 
of  the  order  of  tbe  board  of  public  works 
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rescinding  the  resolntlon  to  open  a  street  at 
the  place  In  question  was  not  error.  Tbe 
part  of  tbe  testimony  of  Arnold  objected  to 
appears  In  brackets  In  his  testimony  hereto- 
fore set  out.  He  testified  to  the  conditions 
at  that  locality  as  they  appeared  to  him  for 
a  number  of  years.  Tbe  fact  that  tiHe  name 
"Eighth  Avenue"  was  on  a  house  on  a  comer 
of  the  alleged  street  would  not  be  conclusive 
upon  appellant,  but  It  was  competent  as  tend- 
ing to  throw  light.  In  connection  with  all  the 
other  circumstances  proven,  upon  the  man- 
ner the  alleged  street  was  regarded.  Con- 
ceding, for  the  argument,  tibat  It  was  error 
to  permit  Ghrlstman  to  testify  to  what  he 
Bjiid  to  the  man  who  was  putting  down  a 
pavement  In  front  of  the  real  estate  In  ques- 
tion, such  testimony  was  harmless. 
Judgmoit  affirmed. 


(SS  Ind.  App.  UB) 

CHICAGO.  I.  &  U  RT.  CO.  ▼.  CUNNING- 
HAM. ^ 

(Appellate  Court  of  Indiaoa,  Dirisioo  No.  2. 
Dec.  16.  1906.) 

RAILROADS— MASTER— DEATH  09  8BRTAMT— 
CONTRIBUTORY  N&aLIOENOa-^OTION  —  MO- 
TION FOR  NBW  TIUAI<— BILX.  OF  EXCEPTIONS 
—STATUTES. 

1.  Orieinal  bill  of  exceptions,  though  prsecipe 
therefor  cootaios  misnomer  of  party,  is  prop- 
erly in  the  record  under  the  clerk'a  certificate 
complying  with  Acts  1903.  pp.  S40  841.  c.  193, 
I  7,  requiring  the  cJerk  to  certify  that  the  trau< 
scripts  contain  true  copies  "or  the  originals" 
of  all  papers  In  tbe  cause  reqtiired  by  the 

firsecipe.  and  Bums'  Rev.  St.  1901,  §  661,  mak- 
Bg  it  the  duty  of  the  clerk  to  make  out  and 
certify  a  complete  transcript  of  the  record, 
even  in  tbe  absence  of  a  prsecipe. 

2.  The  regular  judge,  by  reason  of  UlneBS  In 
his  family,  and  not  from  any  disgaalificatioo, 
appointed  a  special  judge,  who  tried  the  cause, 
but  was  unable  to  attend  the  court  at  the  last 
day  of  the  term.  Thereupon  the  regular  jnclge 
resumed  jurisdiction  for  the  purpose  of  making 
the  record  show  the  filing  of  appellant's  mo- 
tion for  a  new  trial,  which  was  then  filed. 
Heid,  that  an  objection  to  the  consideration  on 
appeal  of  the  motion  for  new  trial,  on  tbe 
ground  that  it  was  never  presented  to  or  filed 
with  the  judge  who  had  jurisdiction  of  the 
cause,  is  without  merit. 

3.  A  finding  that  the  accident  causing  the 
death  of  a  person,  on  account  of  which  the  ac- 
tion was  based,  did  not  occur  in  a  city  where 
one  paragraph  of  tiie  complaint  alleged  its  oc- 
currence ]s  sufficient  to  snow  that  the  verdict 
for  plaintiff  war  not  based  on  that  paragraph  of 
tiie  complaint. 

4.  A  railroad  had  a  switchyard,  which  it  op- 
erated in  connection  with  its  business,  ami  had 
permitted  its  employes  to  pass  over  the  tracks 
In  the  yard  in  gorag  to  and  returning  from 
their  employment.  DecedenL  an  employe,  in 
going  to  his  employment,  in  the  nighttime,  and 
while  00  the  tracks  in  the  switchyard,  at  a 
place  he  was  in  the  habit  of  using  with  the 
consent  Of  the  railroad,  was  run  over  by  an 
engine  backed  on  a  switch  without  warning  or 
sisals.  Held,  that  each  facts  constitute  a 
cnuse  of  action  in  favor  of  decedent's  adminis- 
trator. 

5.  Evidence  In  an  action  by  an  administrator 
of  an  employe  of  a  railroad  killed  in  crossing  its 
tracks  Acid  to  show  decedent  guilty  of  con- 
tributory negligence, 

*  RehearlnK  denieO. 


Appeal  from  Circuit  Gonrt.  WashingtoL 
County;  W.  H.  Paynter,  Special  Jvige. 

Action  by  George  B.  Cunningham,  admin- 
istrator of  the  estate  of  Enoch  Morris,  de- 
ceased, against  the  Chicago,  Indianapolis  A 
Louisville  Railway  Company.  From  a  Judg* 
ment  for  plaintiff,  defendant  appeals.  Re- 
versed. 

E.  G.  Field  and  H.  R.  Kurrie,  for  appel- 
lant. Mitchell  A  Bfitchell,  a  U.  Bxigb^  and 
F.  B.  Cauble,  for  appellee, 

ROBT.  J.  The  *  pnedpe  attached  to  the 
transcript  filed  in  this  court  is  entitled,  "Geo. 
B.  Cunningham,  Administrator  of  the  Es- 
tate of  Elnoeh  Morris,  Deceased,  v.  The  Chi- 
cago, Indianapolis  &  Louisville  Ry.  Co." 
■The  plaintiff,  as  shown  by  the  record,  was 
Jccob  Cunntngbam,  administrator,  etc.  The 
assignment  of  errors  names  Jacob  Cunning- 
ham, administrator,  as  appellee.  The  orig- 
inal bill  of  exceptions,  containing  tbe  evi- 
dence.  Is  Incorporated  Into  the  transcript. 
The  certificate  of  the  clerk  of  the  Washing- 
ton circuit  court,  attached  to  the  traDScript, 
accords  with  the  form  specified  In  section  7 
of  the  act  of  1908  (Acts  1903,  pp.  340,  341,  c 
193);  Black.  Interp.  of  Laws,  g  106.  By  the 
provisions  of  that  act,  tbe  original  bill  of 
exceptions,  containing  the  evidence,  becomes 
a  part  of  tbe  record,  when  so  certified, 
whether  named  In  the  pncclpe  or  not.  Tbe 
evidence  Is  therefore  a  part  of  the  record. 
If  appellee's  contention  be  granted,  tbe  utmost 
that  could  follow  would  be  that  no  prsecipe 
Is  shown  In  this  case,  In  Which  event  It  be- 
came the  duty  of  the  clerk  to  make  out  and 
certify  a  complete  transcript  of  the  record. 
SecMon  661,  Burns'  Rev.  St  1901;  Bams 
Pelbam,  18  Ind.  App.  166-168,  47  N.  B.  048; 
Beld  V.  Houston,  49  Ind.  181. 

The  regular  Judge  of  the  Washington  cir- 
cuit court  was  unable  to  preside  at  tbe  trial 
of  this  cause  on  the  day  set  therefor,  be* 
cause  of  the  serious  illness  of  his  fkmlly, 
and  by  agreement  of  tbe  parties  a  special 
Judge  was  appointed,  who  thereafter  acted 
therein.  The  verdict  was  returned  January 
8.  1902.  January  18th  was  the  last  day  of 
the  term,  and  at  that  time  the  special  Judge 
was  ill  and  unable  to  attend.  In  this  action 
the  regnlar  Judge  resumed  Jurisdiction  for 
the  purpose  of  making  the  record  show  the 
filing  of  appellant's  motion  for  a  new  tilal, 
which  was  then  filed.  The  practice  ao  M- 
lowed  was  proper.  He  was  not  disqualified 
in  the  case.  Hadley  v.  Lake  Erie  R.  Co.,  21 
Ind.  App.  075-^0,  Bl  N.  E.  837;  Perkins  t. 
Hayward,  124  Ind.  445,  24  N.  E.  1083. 

The  complaint  was  in  three  paragraphs. 
Tbe  parties  agree  that  the  negligence  cba^ 
ged  against  appellant  In  the  first  paragrapta 
arose  from  its  alleged  failure  to  observe  an 
ordinance  of  the  city  of  Lafayette  requiring 
certain  precautions  in  the  running  of  rail- 
road trains.  Tbe  answers  to  tlie  Interroga- 
tories show  that  the  accideiit  did  not  DC- 
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cnr  within  the  corporate  limits  of  said  city. 
The  finding  la  mffldent  to  tbow  that  the 
▼erdlct  Ifl  ndt  based  ni>on  the  first  paragraph. 
Olds  T.  Moderwell,  8T  Ind.  582.  The  second 
and  ttdrd  paragraphs  do  not  dlfftt  In  SDCh 
manner  or  to  such  extent  as  to  affect  the 
qnesUona  presented  at  this  time.  The  sub- 
stance of  Uiem  both  is  that  the  appellant 
had  a  switch  yard,  operated  In  connectiMi 
with  its  railroad,  and  had  toe  a  long  time 
iwrmltted  Its  employ^  to  pass  and  repass 
over  the  tracks  In  said  jrard  In  going  to  and 
returning  from  their  empli^ment,  sucb  use- 
being  made  vlth  Its  knowledge  and  consent; 
that  on  NoTembw  24, 1900,  in  the  nighttime, 
and  when  it  was  raining,  decedent,  going  to 
his  employment,  and  while  oq  the  tracks  In 
said  switchyard,  at  a  place  he  was  in  the 
habit  of  using  witii  the  appellant's  consent, 
was  run  orer  and  killed  by  an  engine  backed 
upon  a  swlteh  without  wanting  or  signal. 
The  failnre  to  g^e  warning  is  the  sole  negli- 
gence relied  upon,  there  being  no  averment 
as  to  the  rate  of  speed  at  which  the  engine 
was  moved.  The  complaint  shows  that  the 
decedent  was  an  employ^  using  the  grounds 
of  the  employer  fbr  a  usual  and  known  pur- 
pose. The  appellant  undor  the  dreumstan- 
ces,  owed  him  the  dnty  of  reasonable  care, 
and  there  was  no  error  In  orerruUxv  the  de- 
murrer to  the  complaint. 

With  its  goieral  verdict  for  $2,700  the 
Juiy  returned  answer  to  interrogatories  from 
which  it  appears  that  decedent  was  killed 
Nffvember  ii,  1900,  at  6*.30  a.  m ,  while  walk- 
ing longitudinally  between  the  raits  of  (me 
of  appellant's  tracks  In  Its  •  shopyards  at 
Lafayette.  He  was  walking  toward  and^ 
factog  an  approaching  engine.  There  was 
no  evidence  as  to  how  far  he  could  have 
seen  tbe  oiglne,  or  whether  or  not  he  looked. 
There  was  a  path  along  each  ^de-of  the 
track,  on  which  he  could  have  safely  vralfced. 
He  carried  an  umbrella  In  front  of  him,  and 
close  to  his  bead,  ^thoot  tbe  umbrella,  he 
could  not  have  seen  the  engine  300  feet.  It 
was  running  about  four  miles  an  hour.  In 
addition  to  theso  facts,  It  aiQ)eara  fimm  tbe 
evidence,  without  contradiction,  that  two 
persons  160  or  200  feet  behind  decedent  saw 
him  and  the  approaching  engine,  and  en- 
deavored to  warn  blm  of  bis  danger,  bat 
were  unable  to  attract  his  attention  by  the 
Abouts.  The  evidence  establishes  the  con- 
tributory negligence  of  the  decedent.  It  can- 
not be  held  that  be  vras  otherwise  than  neg- 
ligent In  walking  between  tbe  rails  of  the 
track,  in  preference  to  a  safe  path  at  its 
Bide,  and,  while  so  doing,  carrying  an  nm- 
brella  close  to  his  ftice,  regardless  of  whet 
was  b^re  him,  as  well  as  of  vramlngs 
shouted  from  behind  him.  The  facts  dis- 
closed by  the  Interrt^tories  are  Inconsistent 
with  tlie  exercise  of  reasonable  care  by  de- 
cedent No  good  purpose  would  be  served 
by  a  new  trial,  inasmuch  as  the  fbcts  estab- 
lished by  the  evidence  are  more  strongly 
against  appellee  than  the  answers  to  the  in- 
00  N.E.-20 


terrogatoriei  are.  The  motion  fbr  judgment 
OD  the  interrogatories  and  tbeir  answers 
should  hav<e  been  sustained.  It  is  not  neces- 
sary, In  view  of  the  conclusion,  to  consldei 
other  qaestlons  argued. 

The  Jodgipent  Is  reversed,  and  the  cause 
remanded,  with  Instructions  to  sustain  ap- 
pellant's motion  for  Judgment  on  the  inter- 
rogatories and  their  answers  notwithstand- 
ing the  general  verdict 


(32  iDd.  App.  93) 

BOAQD  OP  OOM'RS  OF  CLAY  COUNTI  v. 
REDIFEB  et  al. 
(Appellate  Gonrt  of  Indiana.  Divblon  No.  S. 

Dec.  18,  1903.) 

MrajOINDER  OF  PARTIES— WAIVER— GROtIND 
FOR  REVERSAL— CONDUCT  OP  CO0NSEL~EX- 
HIBITINa  INSTRUCTIONS  TO  JURT— EXPERT 
BVIDENCE  —  TIME  REQITIRED  TO  ASSESS 
TOWNSHIP^MOTION  FOR  NSW  TRIAL-SCOPE. 

1.  The  qnestlos  of  misjoinder  of  causei  of 
BctioD  Is  not  raised  by  a  demorrer  for  want  of 
facts. 

2.  tJnder  tbe  express  proTlsiooe  of  Bums* 
Rev.  St.  1901,  I  344,  judgment  la  not  rerersIMe 
for  any  error  committed  In  oTerruIing  a  demur- 
rer tor  misjoinder  of  causes  of  action. 

3.  On  a  trial  of  an  action  plaintifi's  attorn^ 
exhibited  to  the  Jary  an  instruction  which  de> 
fendants  had  reanested,  and  which  the  court 
had  amended  by  mterlineation.  and  called  their 
attention  to  the  ameadtiieDt.  The  occasion  of 
thU  conduct  was  not  disclosed  b;  tbe  bill  of  ex- 
ceptions. H^d,  that  while  counsel's  conduct 
■was  Improper,  It  was  not  ground  for  reversal. 

4.  The  qneations  as  to  how  long  it  would  take 
to  assess  a  township  for  taxation,  and  how 
much  of  such  work  could  be  done  in  a  day,  are 
not  subjects  for  expert  testimony. 

5.  Where  defendants'  excluded  testimony  bore 
uptm  their  Jisbility  to  only  two  or  seTeml  plain- 
tiffs, defendants'  motion  for  a  new  trial,  asking 
that  an  adverse  verdict  be  set  aside  as  to  all 
tbe  plaintiffs  on  that  account  Is  properly  over- 
ruled. 

Roby,  J.,  dissenting  In  part. 

Appeal  ftom  Circuit  Court  Putnam  Coao- 
ty:  P.  O.  Colllver,  Judge. 
Action  by  Edward  M.  Redlfer  and  others 

agalnat  the  board  of  commlsaloners  of  Olay 
county.  Judgment  for  plaintiffs,  and  defend- 
ant appeals.  Affirmed. 

A.  W.  Enlght  for  appellant.  Coffey  &  Mc- 
Gregor, for  app^lees. 

COMSTOCK,  J.  Appellees,  who  were 
township  assessors,  sued  appellant  and  the 
county  council  of  Clay  county,  the  county 
auditor  of  Clay  county,  and  the  iudividual 
members  of  appellant  and  said  county  council 
to  recover  an  alleged  balance  claimed  to  be 
due  them  for  their  services  as  such  assess- 
ors, and  also  for  a  writ  of  mandate  against 
the  county  council  to  compel  it  to  make  an 
appropriation  of  money  to  pay  such  claimed 
salaries,  and  to  compel  the  auditor*  to  issue 
his  warrant  to  them  respectively  on  the 
treasury*  for  the  amounts  appropriated.  The 
board  of  commissioners  answered  said  com- 
plaint separately  by  a  general  denial  and  a 

f  1.  8m  Plaadlas.  vol.  SB,  Cuit.  Dig.  i|  4S6,  603. 
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plea  of  payment,  while  the  other  defendents 
answered  separately  by  a  general  denial  only. 
Trial  by  jury,  and  verdict  returned  In  favor 
of  said  several  appellees  for  the  amount 
found  to  be  due  each  of  them  respectively. 
Motion  for  new  trial  filed  by  each  of  the 
defendants,  and  motion  sustained  as  to  all 
the  defendants  except  the  board  of  county 
commissioners,  whereupon  piaintltTs  below 
dismissed  their  action  against  all  the  other 
defendants,  and  the  court  finally  rendered 
Judgment  against  said  board  of  commission- 
era  In  favor  of  each  of  the  several  appellees 
for  the  amount  found  to  be  due  each  by 
the  Jury,  and  the  board  of  commisalonem 
appealed. 

The  first  question  discussed  under  the  as- 
Blgnment  of  errors  is  the  action  of  the  court 
In  orerrallng  the  appellant's  separate  demur- 
rer for  want  of  facts  to  appellees'  complaint. 
It  is  argued  that  the  complaint  Is  bad,  and 
appellant's  demurrer  thereto  abonld  have 
been  sustained— First.  For  the  reason  that 
the  complaint  discloses  upon  Its  face  that 
the  several  claims  of  appellees  were  of  an 
unliquidated  and  dlspntable  character,  and 
had  not  been  properly  determined  and  as- 
certained before  the  writ  of  mandate  was 
sought  Second.  The  validity  of  the  several 
claims  of  appellees,  and  the  amounts  due 
thereon,  should  have  been  definitely  ascer^ 
talned  and  fixed  by  some  competent  officer 
or  tribunal,  whose  decision,  while  unappeal- 
ed  from  or  unreversed,  was  final  and  conclu- 
sive, before  pttyment  could  be  enforced  by 
mandate.  The  complaint  in  this  case,  fail- 
ing to  show  such  fact,  was  bad  on  demurrer, 
and  a  writ  of  mandate  could  not  be  based 
upon  It  Third.  Parties  having  separate  and 
several  causes  of  action  against  another  party 
cannot  Join  as  plaintiffs^  unless  such  parties 
plaintiff  have  a  common  Interest  In  the  sub- 
ject of  the  action  and  in  the  relief  demanded. 
Each  must  be  interested  In  the  relief  sought 
by  the  others.  In  this  case  the  appellees 
were  authorized  to  Join  as  coplalntlffs,  if 
authorized  to  do  so  at  all,  for  the  sole  rea- 
son that  the  ultimate  relief  sought,  a  writ  of 
mandate,  was  common  to  all.  When  that 
element  of  the  case  became  eliminated  by 
dismissal,  then  the  right  of  recovery  on  the 
several  claims  ceased  to  exist,  and  each  was 
bound  to  recover  on  his  separate  debt  In  a 
separate  action;  for,  as  soon  as  the  right  to 
a  writ  of  mandate  failed  to  be  established, 
a  misjoinder  of  causra  of  action  became  ap- 
parent. 

It  seems  a  sufficient  answer  to  these  objec- 
tJons— First.  That  the  county  council  is  not 
a  party  to  the  appeal.  The  suit  is  now 
against  the  board  of  commissioners  alone. 
Second.  No  mandate  Is  asked  against  the 
board  of  commissioners,  against  whom  alone 
Judgment  Is  rendered.  Third.  The  record 
showed  that  the  defendant  in  open  court 
waived  any  error  on  the  ground  of  mls- 
lolnder  of  parties  plaintiff,  and  by  this  waiv- 
er la  bound.   The  question  of  misjoinder  of 


causes  of  action  Is  not  raised,  for  there  was 
no  demurrer  on  that  ground,  and  the  ques- 
tion is  not  raised  by  demurrer  for  want  of 
facts.  Cole  v.  Banb,  60  Ind.  S50;  Nesbit 
V.  Miller.  125  Ind.  106,  25  N.  E.  148.  Be- 
sides, section  344,  Burns'  Bev.  St.  ^1, 
enacte  that  no  Judgment  shall  be  reversed 
for  any  error  committed  In  sustaining  or 
overruling  a  demurrer  for  misjoinder  of 
causes  of  action.  By  the  dismissal  of  the 
complaint  as  to  all  the  defendants  but  the 
board  of  commissioners  the  question  of 
mandate  is  taken  out  of  the  action.  In 
State  ex  rel.  Johnston  v.  Wayne  County 
Council,  157  Ind.  356,  61  N.  B.  715.  cited 
by  appellant,  the  court  held  that  mandate 
proceedings  against  the  county  council  to 
compel  It  to  make  an  appropriation  for  the 
payment  of  a  claim  could  not  be  sustained 
"where  the  amount  of  the  claim  Is  not  fixed 
by  law  or  Is  not  ascertained  by  Judgment." 
The  State  ex  rel.  Morgan  v.  Monroe  County 
Council,  158  Ind.  102,  62  M.  B.  lOOO  (also  cited 
by  appellant),  vas  a  petition  tot  a  writ  of 
mandate  by  the  county  assessor  to  require 
the  county  council  to  make  an  appropriation 
for  the  payment  of  a  balance  due  him  on  his 
salary  allowed  him  by  the  county  commis- 
sioners and  unpaid.  The  petition  was  held 
Insufficient,  because  It  did  not  show  that  an 
estimate  had  been  filed  by  such  officer  as 
required  by  the  statute,  or  that  the  county 
council  had  not.  In  its  discretion,  reduced 
the  estimate  and  the  appropriation  accord- 
ingly, such  officer  being  entitled  by  statute 
to  $3  per  day  for  the  -time  actually  employ- 
ed in  the  disoharge  of  his  duties.  Also,  that 
the  mere  fact  that  tiie  board  of  county  com- 
missioners allowed  a  county  assessor's  claim 
to  compensation  does  not  of  Itself  bind  the 
county  beyond  the  amount  of  money  which 
had  been  previously  appropriated  for  its 
payment  The  complaint  before  us  contains 
the  averments  In  which  the  opinion  holds 
that  complaint  was  wanting.  Turner  v. 
Board  of  County  Commissioners,  158  Ind. 
166,  63  N.  B.  £L0,  was  an  action  against  ap- 
pellee to  recover  for  services  rendered  by 
him  as  an  attorney  at  law  in  assisting  the 
prosecuting  attorney  in  the  prosecution  of  a 
murder  case.  The  services  were  rendend 
after  the  taking  effect  of  what  is  known  as 
the  "County  Reform  Law"  (Acts  1880,  pt 
843,  c.  154).  The  court  held  that  the  com- 
plaint was  insnflldent  because  It  did  not  al- 
lege that  there  was  an  existing  appropria- 
tion to  pay  for  such  services  when  appellant 
was  appointed  and  rendered  such  services. 
The  decision  was  based  upon  section  27  of 
said  act  which  reads  as  follows:  "No  court 
or  division  thereof,  of  any  county,  aball  have 
power  to  bind  such  county  by  any  contract 
afrreement  or  in  any  otber  way,  except  by 
Judgment  rendered  in  a  cause  where  soch 
court  has  Jurisdiction  of  the  parties  and  sub- 
ject matter  of  the  action,  to  any  extent  be- 
yond the  amount  of  money  at  the  time  al- 
ready appropriated  1^  ordinance  for  tbe  pni^ 
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pose  of  each  court,  and  for  the  purpose  for 
which  such  obligation  Is  attempted  to  t>e  In- 
curred, and  all  contracts  and  agreements, 
express  or  Implied,  and  all  obligations  of 
any  and  erery  sort  attempted  beyond  such 
existing  appropriation  shall  be  absolutely 
Told."  The  section  relates  to  allowances 
made  by  the  courts,  and  there  was  but  the 
one  qnestlon  before  the  court.  In  the  case 
at  bar  the  record  presents  a  judgment  In  a 
cause  In  whlcji  the  court  bad  jurisdiction  of 
the  parties  and  of  the  subject-matter  of  the 
action.  The  complaint  alleges  that  the  coun- 
ty is  indebted  to  each  of  the  appellees;  that 
the  bf>ard,  npon  proper  claim,  filed  with  It, 
faaa  rejected  such  claims;  and  that  each  of 
the  appellees  la  entitled  to  a  personal  judg- 
ment for  the  amount  due. 

On  tbe  trial  an  attorney  for  appellees, 
whll^  making  bis  closing  argument  to  the 
.  jury,  exhibited  to  the  jury  en  Instruction 
which  had  been  prepared  by  the  defendant's 
counsel  and  submitted  to  the  court  In  ad- 
Tance  of  the  argument,  with  tbe  request  that, 
tbe  court  give  the  same  to  the  jury,  together 
with  other  Instmctlons  prepared  and  sub- 
mitted to  tbe  court  by  defendant's  counsel, 
and  to  indicate  audi  as  would  be  given  In 
edTance  of  the  argmneDt*  and  which  said 
above  instmctloQ  bad  been  modified  as  orig- 
inally prepared  by  defendant's  connsel,  by 
inserting  tiA6  Interlining  therein  the  word 
"unnecessary,"  upon  the  suggestion  of  the 
court  and  bad  signified  his  williugness  to 
give  said  Instruction  as  modified,  with  others 
prepared  by  defendant's  counsel;  and  said 
counsel,  while  so  exhibiting  said  InstmctlDn 
to  the  jury  in  his  argument,  used  the  follow- 
ing language,  to  wit:  Tpon  this  subject 
[counsel  referring  to  this  particular  Instmc- 
tlon]  I  want  to  read  to  yon  from  tbe  instmc- 
tion  wbl<^  tbe  court  wilt  give,  what  Mr. 
■  —  -  [meaning  and  referring  to  one  of  de- 
fendants counsel]  claimed  the  law  to  be 
[then  reading  the  Instruction  as  prepared  by 
counsel  for  appellant,  though  a  part  of  which 
as  hereinbefore  stated,  had  been  interlined]," 
and,  continuing,  said:  "Yon  will  obserre 
[exhibiting  the  Instruction  to  the  jury]  that 
the  court  bad  these  words  Inserted  [refer- 
ring and  pointing  to  the  part  interlined  by 
tbe  direction  of  the  court],  and  interlined  as 
follows  [referring ,  and  pointing  to  the  part 
the  court  had  caused  to  be  Interlined],"  and 
at  this  point  counsel  for  the  defendant  re- 
quested tbe  court  to  restrain  said  attorney 
from  making  such  comments,  and  to  direct 
tbe  jury  that  such  remarks  were  improper, 
and  should  not  be  considered  by  them;  but 
tbe  court  refused  and  declined  to  do  as  re- 
quested, merely  replying  to  counsel  for  de- 
fendant that  he  would  allow  an  exception, 
and  tbe  conrt  made  no  further  remark,  nor 
took  any  action  as  requested  by  defendant's 
counsel.  It  Is  argued  that  the  purpose  of 
this  manner  of  comment  was  to  humiliate 
and  disparage  appellant  and  appellant's  at- 
torn^ In  the  estimation  of  the  jury,  and  to 


leave  tbe  impression  that  the  conrt  did  not 
agree  with  tbe  view  of  the  law  taken  by  the 
appellant.  The  action  of  the  court  is  given 
as  another  reason  in  the  motion  for  a  new 
trial.  The  bill  ot  exceptions  does  not  dis- 
close what,  if  anything,  occurred  to  call 
forth  the  remark  of  which  complaint  Is 
made.  If  such  reason  existed,  It  was  upon 
appellees  to  have  made  It  appear.  The  re- 
mark of  counsel  was  Improper.  But,  as  said 
In  Sbular  v.  The  State,  105  Ind.  302,  4  N.  -E.. 
877,  55  Am.  Rep.  211:  "It  Is  not  every  vio- 
lation of  the  rule  governing  the  discussion 
of  counsel  before  the  jury  that  will  entitle 
the  complaining  party  to  have  the  verdict 
set  aside.  •  •  •  If  the  statement  be  one 
not  likely  to  anjustly  Influence  the  Jury,  the 
verdict  will  be  upheld."  Jurors  are  accus- 
tomed to  the  complacent  reference  of  counsel 
to  the  rulings  of  the  court  In  harmony  with 
their  own  views.  We  do  not  believe  that 
they  were  unjustly  Influenced  by  the  con- 
duct of  which  complaint  Is  made. 

Appellant  undertook  to  prove  by  Dr.  James 
and  Rufus  Kennedy  their  opinions  as  to  the 
probable  length  of  time  it  would  take  a  per- 
son, exercising  ordinary  diligence,  to  assess 
the  respective  townships  Id  which  they  live. 
The  court  held  the  evidence  Improper.  The 
preliminary  examinations  of  these  witnesses 
showed  that  they  were  old  residents  of  their 
townships;  were  acquainted  with  practically 
all  the  people,  and  knew  their  relative  loca- 
tions, and  were,  In  a  general  way,  familiar 
with  the  duties  of  a  township  assessor. 
The  question  put  to  Mr.  Kennedy  was  as  fol- 
lows: "Now,  I  will  renew  my  question,  and 
vrilt  ask  you  to  state,  In  your  opinion,  about 
bow  many  people  an  assessor,  exercising  or- 
dinary diligence,  could  assess  in  a  day  in 
that  township."  Defendant  stated  to  the 
court  that  the  witness,  if  permitted  to  an- 
swer the  question,  would  testify  that  an  as- 
sessor, exercising  ordinary  diligence^  wonld 
be  able  to  visit  and  make  out  a  list  of  from 
25  to  30  taxpayers  each  day  of  10  hours  a 
day.  The  following  question  was  put  to  Dr. 
James:  "I  will  ask  you  to  tell  the  court  and 
Jury  if  you  conferred  with  any  of  the  people 
or  taxpayers  of  your  township  with  refer- 
ence to  the  length  of  time  It  would  be  nec- 
essary to  assess  that  township.  The  ques- 
tion Is.  did  you  make  any  inquiry?"— when 
objection  was  made  to  it  also.  Counsel  for 
appellant  stated  that  witness  would  testify 
that  30  assessor's  blanks  might  be  filled  up 
each  day  in  assessing  Perry  township.  To 
both  questions  the  court  sustained  objections. 
Tbese  rulings  are  made  reasous  for  a  new 
trial.  The  court  did  not  err  in  excluding  the 
opinion  testimony.  The  subject  of  tbe  in- 
quiry was  not  a  matter  of  science  or  art  or 
trade,  and  not  a  matter  of  expert  testimony. 
After  a  statement  of  all  the  facts  the  jury 
was  competent  to  form  an  opinion.  But  the 
motion  for  a  new  trial  is  to  set  aside  the 
verdict  as  to  all  the  appellees.  The  offered 
testimony.  If  admitted,  could  only  have  ap- 
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plied  to  two  of  tbe  appellees.  Tbe  motion, 
not  being  well  taken  aa  to  all,  U  not  avail- 
able. There  wai  no  agreement  of  walTer  or 
misjoinder  of  parties  plaintiff  in  tbat  case. 
Appellants  do  not  claim  tbat  tbe  complaint 
In  tbls  caose  would  be  sufficient  In  the  ab- 
sence of  sacb  waiver. 

We  have  disposed  of  all  the  questions  dis- 
cussed and  find  DO  error  for  wblch  tbe  Judg- 
ment should  be  reversed. 

Judgment  affirmed. 

ROBY,  J.  (dissenting  In  part).  I  concur  In 
the  result  reached,  but  not  In  all  tbe  rea- 
soning. Tbe  functltH)  of  the  court  Is  to  state 
the  law,  and  tbe  Instructions  given  to  tbe 
Imy  are  the  Instructions  of  the  court  It 
makes  no  difference  whether  tbey  were  re- 
quested by  one  party  or  the  other  or  by  nei- 
ther. The  Jury  are  not  concerned  in  tbat 
behalf.  In  exhibiting  tbe  Interlined  modi- 
dcatlon,  tbe  attorney  for  appellees  exceeded 
his  right,  and.  In  my  <vInlon,  the  court  com- 
mitted reversible  error  In  refusing  to  in- 
struct the  Jury  not  to  regard  sucb  matter. 
I  tblnk,  however,  that  the  Judgment  la  clear- 
ly right  upon  the  evidence,  and,  such  being 
tbe  case,  it  ought  not  to  be  reversed. 


(184  Mass.  564) 

O'BRIEN  T.  CONTINENTAL  CASUALTY 
CO. 

(Supreme  Jodiclat  Court  of  HaBsachusotts. 

Suffolk.  Jan.  7,  1904.) 

IN8URANCB-PR0CKEDS  OF  POLIOT— ASSIGN- 
UENT-REMSDIK&-aiGHT  OV  ASBIONKB  TO 
BUB— FRIORITT  OF  CONTRACT-ADHINISTRA- 

TION. 

1.  Where  insured,  two  days  before  hli  death, 
signed  an  order  directing  inaarer  to  pay  all 
money  due  on  account '  of  the  poU»  at  his 
death  to  plaintiff,  and  snrrenderod  uie  policy 
to  the  iDBDrance  company,  and  its  refusal  to 
sobatltate  plaintiff  as  beneflciary  was  not  made 
until  after  Insared's  death,  there  waa  so  priv- 
ity of  contract  between  plaintiff  and  insurer, 
so  as  to  entitle  her  to  recover  on  tbe  policy. 

2.  Where  inaured.  two  days  before  his  death, 
signed  an  order  directing  lorarer  to  pay  the 
proceeds  of  his  policy  to  plaintiff,  who  waa  a 
creditor,  plaintiff's  remedy  after  insured's 
death  was  to  have  an  adminlatrator  appointed, 
and  to  claim  the  money  collected  by  him  on  the 
policy  under  tbe  order. 

Appeal  from  Superior  Court,  Suffolk  Coun- 
ty. 

Bill  by  one  O'Brien  against  the  Continental 
Casualty  Company.  From  a  Judgment  dla- 
mlsting  plaintiff's  complain^  slie  appeals. 
AfOnned. 

Ollftott  Lb  Bremer,  for  appellant  William 
F.  Merritt  and  N.  Ttaomas  Merritt,  Jr„  for  ap- 
pellee. 

LORIKG,  J.  The  plaintiff  alleges  that  one 
Cornelius  SnlUvan,  la  bis  lUtetlme,  was  In- 
flebted  to  ber,  and  tbat  on  Biarch  12, 1902,  two 


days  before  he  died,  be  Mgned  an  order  di- 
recting the  defendant  casualty  company  to 
'^y  all  mon^  due  on  account  of  policy  num- 
ber 432,498"  at  his  death  to  the  plaintiff,  and 
surrendined  said  policy  to  tbe  defendant  Sha 
furtba  alleges  tbat  on  September  23, 1901,  tbe 
defendant  Issued  a  policy  to  SnlUvan,  **by  the 
terms  of  which  a  sickness  Indemni^  of  thirty- 
five  dollars  a  month  was  payable  to  said  Sulli- 
van, and  one  hundred  dollars  was  to  be  paid 
for  funeral  expenses  to  bis  estate,  If  be  should 
die  more  than  three  montlu  aher  tbe  cause 
resulting  In  his  death  originated";  that  a  sum 
not  exceedbig  9170  Is  due  under  the  policy; 
that  by  the  terms  of  tbe  defendant's  charter 
beneficiaries  must  bare  an  insurable  Interest 
and  the  defendant  refused  to  make  Ibe  trans- 
fer because  tbe  plaintiff  bad  no  insurable  in- 
toest,  wbOe  ta  fact  she  bad  sucb  Interest  be- 
ing a  creditor  of  Sullivan  as  aforesaid;  «nd, 
lastly,  tbat  SnlUvan  died  intestate,  without 
heirs  CK  next  of  kin,  leaving  no  debts  otba 
tban  tbe  one  due  ttie  plaintiff,  and  that  no  ad^ 
ministrator  of  bis  estate  has  been  appointed. 
On  these  allegatlonB  It  must  be  assumed  tbat 
tbe  defendanfa  refosal  to  snbsUtute  the  plain* 
tiff  as  beneflciary  was  made  after  Sidlivan's 
death.  It  Is  plain  that  on  the  facts  stated  tbe 
plaintiff  made  a  mistake  in  ber  remedy.  Sba 
should  have  had  an  administrator  qipointod, 
wbo  conld  have  collected  tbe  money  due  an- 
der  fbe  jfoOej,  and  Qia  mooqr,  when  collected, 
would  have  bdonged  to  tbe  plaintiff,  ae,  under 
tbe  drcnmstancet  allied  In  tbe  bill,  woQld 
have  bad  to  be  paid  to  ber.  The  contract 
which  the  defendant  made  was  with  Sullivan, 
and  there  is  no  levity  of  contract  between 
the  oraapany  and  tlie  plaintiff.  If  «  new  pol- 
icy bad  been  Issued  naming  tlie  plaintiff  as 
beneflciary,  it  would  seem  tbat  the  pWntlff 
could  not  have  maintained  an  action  on  the 
policy.  Sucb  a  polk^  apparently  cornea  witb- 
In  Nlma  ▼.  Ford,  ISO  Man.  S77,  85  N.  B.  100^ 
and  tbe  class  of  cases  mentioned  at  tbe  aid 
of  Ibe  tqdnlon  in  Dean  American  L^hm  of 
Honor,  166  Mass.  435,  44a  81  N.  B.  1,  and  not 
within  cases  covered  by  Dean  r.  American 
Legion  of  Honor,  ubi  snpra.  But  however 
that  may  be,  no  sncb  certlflcate  was  Isaned. 
In  Atlantic  Mutual  Ins.  Co.  v.  Gannon,  179 
Mass.  291,  60  N.  B.  938,  relied  on  by  tbe 
plaintiff,'  tbe  conpany  was  beld  to  have  ^ 
sented  to  tbe  snbstituttoa  .of  tbe  new  bai^- 
clary.  In  Marsh  t,  American  X^eglon  of  Hon- 
or. 149  Mass.  612.  21  N.  B.  1070,  4  L.  R.  A. 
8^  also  relied  on  by  ber,  the  subsUtntlon  of 
tiie  new  benefldary  was  prevoited  by  the 
fraud  of  the  fwmer  beneflciary.  and  the  plain- 
tiff went  into  equity  for  relltf  against  that 
fraud,  and  it  appeared  tiiat  except  for  tlie 
failure  to  surrender  tbe  certificate,  tbe  sabstl* 
tutlon  would  hare  been  mads  In  tbe  lifetime 
of  tbe  member. 
Decree  affirmed. 
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MORTON  et  aL  T.  CLARK  et  at 
(SBmine  Judicial  Court  of  MassadiiuottL 
Suffolk.  Jui.  7.  1904.) 

DBCluARATION— FINDmo-TAKIANCS. 

L  In  an  actioo  for  breach  of  an  oral  con- 
■tract,  where  the  declaration  alleged  that  the 
paTnteots  were  to  be  made  by  the  acceptance 
and  payment  of  drafts  drawn  by  defendants 
on  plaictiSa  on  30  days'  time,  with  occasionally 
one  on  10  days'  time,  a  finding  by  the  court 
that  the  contract  as  to  payment  was  "on  60- 
dty  drafts,  •  •  •  except  oecaatonally  on 
10-day  drafti»"  is  not  ■  material  rariance. 

ExcepUonB  from  Superior  Court.  Suffolk 
Oonnty;  Francis  A.  Qasklll,  Judge. 

Action  by  John  Morton  and  otbera  against 
L.  B.  dark  and  others.  From  a  Judgment 
for  plalntlffB,  d«fendante  brlnff  exceptions. 
Exceptions  ovemiled. 

For  former  opinion,  see  63  N.  B.  400. 

Robert  M.  Morse  and  W.  M.  Richardson, 
for  plaintifts.  Geoi^  W.  Morse  and  James 
H.  Hlckey,  for  defendants. 

KNOWLTON,  O.  J.  This  Is  an  action  to 
recover  damages  for  a  breach  of  an  oral  con- 
tract for  sale  of  goods.  The  case  came 
before  this  court  attex  the  first  trial,  and  was 
reported  In  181  Mass.  134,  63  N.  B.  409. 
Most  of  the  qnestlons  now  before  us  were 
raised  by  the  defendants'  reqaests  for  rul- 
ings, and  they  relate  chiefly  to  the  findings 
required  by  the  erldence,  which  are  essen- 
tially matters  of  fact  The  defendants'  de- 
murrer  to  the  amended  declaration  has  not 
been  argued,  and  we  need  not  consider  It. 

Ths  defendants  contend .  that  the  Judge 
ihonld  hare  found  either  that  no  contract 
was  made,  or  that,  If  a  contract  was  made, 
It  was  upon  a  10-day  or  cash  basis.  On  this 
subject  the  evidence  was  somewhat  conflict- 
ing. There  Is  no  doubt  that  a  contract  was 
made,  all  the  terms  of  which  were  sufllcient- 
ly  clear,  and  were  not  in  dispute,  except  the 
provision  as  to  the  time  of  payment  There 
was  evidence  in  the  previous  course  of  deal- 
ing between  the  parties,  and  in  the  testimony 
of  Mortimer,  the  plaintiffs'  agent  and  In  the 
correspondence,  which  tended  to  show  that 
the  payments  were  to  be  made  by  the  accept- 
.  ance  and  payment  of  drafts  drawn  by  the 
defendants  upon  the  plaintiffs  on  30  days* 
time,  with  occasionally  one  on  10  days*  time. 
Tbls  was  in  accordance  with  the  averments 
of  the  amended  declaration.  It  was  a. part 
of  the  course  of  dealing  that  when  drafts 
were  made  on  time,  interest  was  added  to 
the  face  of  the  bill  op  to  the  day  when  the 
draft  was  payable,  so  that  the  amount  receiv- 
ed from  his  banker  by  the  vendor  would  be 
tbe  saihe  on  a  draft  for  a  long  time  as  upon 
H  draft  for  a  short  time;  tbe  only  difference 
to  tbe  parties  between  the  two  modes  of  pay- 
ment being  in  tbe  amount  of  capital  or  dis- 
counts or  credit  for  which  tbey  would  have 
to  provide^  Tbe  fact  tlmt  there  was  a  sub- 
sequent mlsnndeTStandlng  and  disagreement 
between  the  parties  In  regard  to  the  terma 


of  payment  does  not  prevent  a  finding  of 
what  they  ought  to  have  onderstood  from 
their  memorandum  and  conversation,  taken 
In  connection  with  their  previous  dealings. 
There  is  no  material  variance  between  the 
findings  of  the  Judge  and  the  amended  dec* 
laratlon.  He  found  that  the  contract  as  to 
payment  was  "on  sixty-day  drafts,  •  •  • 
except  occasionally  on  ten-day  drafts."  His 
finding,  by  way  of  explanation  of  the  term 
"occasionally,"  that  It  was  "when  the  de- 
fendants were  compelled  to"  draw  on  short 
time  by  a  reasonable  regard  for  the  exigen- 
cies of  tbe  business,  is  simply  giving  the 
term  its  natural  meaning,  when  it  is  taken 
in  connection  with  the  facta  and  circumstan- 
ces existing  and  referred  to  on  the  occa- 
sion when  it  was  used  by  tbe  parties.  See 
Black  V.  Bachelder,  120  Mass.  171.  After  this 
finding  as  to  the  contract,  the  finding  that 
there  was  a  breach  of  it  necessarily  followed. 

It  is  not  necessary  to  coosidw  otber  qae»- 
tions  raised  at  the  trial. 

Bzc^tlonB  oTwmled. 

OH  UaaB.  mi 
NASHUA  SAV.  BANK  t.  SATLBS. 
^opreme  Judicial  Gonrt  of  Massachusetts. 
Suffolk.  Jan.  7.  1904.) 

NOTES— FLACB   OF    TKB  CONTRACT— ACCEPT- 
ANCE OP  NOTB-CONSIDBRATJON. 

1.  Where  a  resident  of  New  Hampshire,  who 
held  an  overdue  note  made  by  a  resident  of 
Massachusetts,  wrote  the  maker  requesting 
that  a  new  note  to  take  up  the  overdue  one  be 
sent  him  June  1st  and  the  maker,  on  May 

I  Slst,  sent  a  note  for  a  smaller  sum  than  the 
old  one.  paying  the  difference,  and  the  note 
was  accepted  by  the  creditor,  the  contract  was 
a  New  Hampshire  one. 

2.  Under  the  laws  of  New  Hampshire,  one 
who  signs  a  note  In  blank  on  tbe  back  thereof 
Is  liable  as  a  Joint  maker. 

8.  Where  tbe  payee  of  a  note  past  due  gave 
up  the  same  for  another  one.  relying  on  the 
fligoatore  of  an  indorser,  tbe  fact  that  he  had 
been  an  ludorser  on  the  first  note,  but  had 
ceased  to  be  liable  thereon,  and  that  be  re- 
ceived no  persMial  benefit  from  signing  the 
second  note,  did  not  relieve  him^firom  liability 
on  the  ground  tliat  the  second  note  was  wltl^ 
out  consideration  as  to  him. 

Appeal  from  Superior  Court,  Bnflolk  Coun- 
ty. 

Acttott  by  tbe  Nashua  Savliva  Bank  against 
one  Sayles.  Judgment  for  plalntift,  and  de- 
fendant appeals.  Affirmed. 

Alfred  S.  Hall,  for  plalntltC.  John  E.  Ab- 
bott for  defendant 

KNOWLTON.  0.  J.  The  plalntllt,  a  cor- 
poration established  under  tbe  laws  of  New 
Hampshire,  held  an  overdue  note  for  $2,300, 
signed  by  one  Weeks  and  Indorsed  by  tbe  de- 
fendant upon  wblcb  there  had  been  no  de- 
mand or  notice.  On  May  6.  1891.  more  than 
five  years  after  Its  maturity,  the  plaintiff's 
treasurer  wrote  to  the  maker  in  Boston,  sug- 
gesting that  at  the  time  when  the  next  pay- 

V  S.  Sm  nils  and  Notn,  v«L  T,  Cut  Otg.  H  Stt, 
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ment  ot  Interest  should  become  due,  on  June 
1st,  he  should  send  a  note  Indorsed  by  the 
defendant  to  take  up  the  old  one.  Weeks 
replied  inunedlately,  saying  that  the  defend- 
ant was  away,  and  that  he  would  attend  to 
the  matter  on  the  defendant's  return.  On 
May  15th  he  wrote  again  to  the  plalntUTs 
treasurer,  asking  for  a  blank  in  the  form 
which  the  bank  used,  and  a  blank  was  sent 
to  him.  On  May  31,  ISW).  he  sent  the  note 
In  suit,  for  $2,000,  bearing  date  Boston,  May 
31,  ISDO,  payable  at  the  plainUfTs  bank  In 
Nashua,  N.  U.,  six  months  after  date,  and 
signed  by  Weeks,  with  the  signature  of  the 
defendant  on  the  back.  In  the  letter  Inclos- 
ing It  he  wrote,  "I  Inclose  herewith  a  new 
note  for  the  Sayles  note  (two  thousand  dol- 
lars Instead  of  twenty-three  hundred  dollars) 
and  check  for  ?300,  which,  I  believe,  pays 
the  interest  up  to  December  1st,  1890.  Pfease 
send  me  the  old  note."  On  the  receipt  of  the 
new  note  and  the  check,  the  plaintiff  return- 
ed the  old  note.  ' 

Upon  these  facts  there  Is  no  doubt  that  the 
note  In  suit  first  took  efTect  as  a  binding  con- 
tract when  it  was  received  by  the  plaintiff 
bank  at  Nashua,  and  accepted  with  the  check 
in  payment  of  the  old  note.  Until  then  the 
old  note  remained  In  force,  and  there  had 
been  no  contract  between  the  parties  that 
took  the  place  of  it.  The  suggestion  of  the 
plaintiff  was  that  a  new  note  should  be  giv- 
en on  June  1st,  and  this  note  was  mailed  at 
Boston  on  May  Slst  Nothing  had  been  said 
or  written  by  either  party  In  regard  to  mak- 
ing the  new  note  for  a  smaller  sum  than  the 
old  one.  When  the  note  arrived,  the  plain- 
tiff  was  at  liberty  to  decline  to  accept  pay- 
ment in  cash  for  a  part  of  the  old  note,  with 
a  new  note  for  the  balance.  It  might  have 
said,  "You  must  give  a  note  for  the  whole 
amount  or  cash  for  the  whole."  It  chose  to 
accept  the  note  in  suit,  and  then  flrat  the 
note  was  delivered,  and  then  and  there  the 
contract  was  made.  It  was  therefore  a  New 
Hampshire  contract  on  which  the  plalntifF 
now  brings  suit,  and  not  a  Massachusetts 
contract.  Lawrence  v.  Bassett,  5  Allen,  140; 
Milliben  y.  Pratt,  125  Mass.  874,  28  Am.  Rep. 
241;  Hill  v.  Chase,  143  Mass.  129,  9  N.  B.  30; 
Baxter  National  Bank  v.  Talbot,  154  Mass. 
213,  28  N.  E.  103,  13  L.  R.  A.  S2.  It  Is  un- 
necessary to  consider  whether,  under  the  cir- 
cumstances of  this  case,  the  fact  that  the 
note  was  made  payable  In  New  Hampshire 
would  also  make  the  laws  of  that  state  ap- 
plicable to  it  See  Andrews  v.  Pond,  13  Pet.' 
65,  10  L.  Ed.  61;  Bell  r.  Bruen,  1  How.  182, 
11  L.  Ed.  80;  Tllden  v.  Blair.  21  Wall.  241,  22 
L.  Ed.  G32;  Coghlnn  7.  South  Carolina  Rail- 
road Company,  142  U.  S.  101-109,  12  Sup.  Ct. 
150,  35  L.  Ed.  051;  Staples  v.  Nott  128  N.  Y. 
403.  28  N.  B.  515,  26  Am.  St.  Rep.  480;  New 
York  Life  Insurance  Company  t.  McKellar, 
68  N.  H.  326,  44  Atl.  516. 

Under  the  laws  of  New  Hampshh-e,  a  iwr- 
son  who  signs  a  note  in  blank  upon  the  back, 
aa  thia  defendant  signed,  la  liable  as  a  Joint 


maker,  without  a  demand  upon  the  other 
maker  or  a  notice  of  his  failure  to  pay  It. 

The  defendant's  contention  that  the  note 
was  without  consideration  cannot  be  sus- 
tained. It  is  immaterial  that  the  defendant 
was  not  then  liable  upon  the  old  note,  and 
that  he  received  no  personal  benefit  from  his 
signing.  It  is  enough  that  the  plaintiff  gave 
up  the  old  note  for  this,  relying  upon  his  aig- 
nature. 

Judgment  affirmed. 


(184  Mass.  6&T> 

BRADFORD  t.  CITY  OF  WORCESTER. 

(Sttprone  Judicial  -Coort  of  Massachnsetta. 

Suffolk.  Jan.  7,  1904.) 

FAUPER-aCPPORT— SETTLEMENT— HABRIBO 
WOMAN. 

1.  Pub.  8t  1882,  c  83,  I  1.  el.  1,  prorfdei 
that  a  married  woman  uiall  oave  the  settle- 
ment of  her  husband,  If  he  has  any  In  the 

state;  otherwise,  her  own  at  the  time  of  mar- 
riage Bhaii  not  be  lost  by  the  marriage. 
Clause  0  provides  that  any  woman  who  re- 
sides In  any  place  hi  the  state  five  years  to- 
gether shall  gain  a  settlement  there.  Claose  7 
provides  that  the  preceding  clause  shall  apply 
to  married  women  who  have  not  a  settlement 
derived  by  marriaee  under  the  provlrions  of 
the  first  clause,  and  to  widows,  field,  that  a 
woman  whose  second  husband  has  no  settle* 
ment  mar  acquire  a  settlement  under  clause  6^ 
though  she  has  formerly  acquired  another  set- 
tlement by  her  first  husband. 

2.  A  married  woman,  when  abandoned  by 
her  husband,  who  has  acquired  no  settlemmt, 
may  maintain  a  residence  apart  from  him  fw 
the  purpose  of  acquiring  a  settlement. 

Appeal  from  Superior  'Court,  SufEoIk  Coon- 

ty. 

Action  by  one  Bradford  against  the  city  of 
Worcester  to  recover  for  support  of  a  pauper. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

Arthnr  P.  Rugg,  City  Sol.,  for  appellant 
Arthur  Ii>rd,  for  appellee. 

BRALK7,  J.  If  Mary  A.  WlUlama.  the 
mother  ctf  Charlea  WlUlama.  acquired  a  •e^ 
Uement  In  Worcestw,  be  gained  a  d^vatlTfl 
settlement  through  her  In  the  defendant  dty. 
which  would  become  liable  for  his  support 
as  a  pauper,  and  this  presedts  the  question 
to  be  determined  in  this  case.  At  the  time 
of  her  marriage  in  1871  to  Henry  A.  Wil- 
liams, the  father  of  Charlea  WHllamB,  she 
was  a  widow,  and  her  last  legal  settlement 
deilTed  from  a  former  hnaband,  wa«  in  tlie 
town  of  Shntesbnry.  ^ 

The  first  contention  of  tbe  defendant  la 
that  she  does  not  fall  within  the  description 
of  a  married  woman  **who  baa  not  a  settle- 
ment derived  by  marriage,"  under  Pbb.  St. 
18^,  c.  S3,  I  1,  da.  1,  6,  7,  because  her  foi^ 
mer  settlement  In  Sbutesbuiy  Is  to  be  deem- 
ed a  "settlement  derived  by  marriage"  with- 
in the  meaning  of  tbe  first  clause,  whldi  la  a 
re-enactment  of  Gen.  St  1860,  c.  69,  |  1,  d. 
1,  and  In  force  at  the  time  of  her  second  mar- 

1  S.  Sm  Psnpers.  voL  UL  Cmt  Dfc  I  M. 
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rlaee.  But  these  clanaea  an  to  construed 
togethw,  and  what  Is  now  clause  6,  at  the 
time  of  Its  original  enactment  in  SL  1874,  p. 
188,  c.  274,  1  2,  was  held  to  apply  only  to  un- 
married women.  Somerrllle  r.  Boston,  120 
Mass.  674.  And  It  la  said  In  the  reasons  giv- 
en that  '*the  rule  that  the  eettlement  of  a 
married  woman  follows  that  of  her  husband 
has  long  been  the  statute  rule  of  this  com- 
monwealth. St.  1789.  p.  408,  c.  14;  St  17^, 
p.  440,  c  84,  I  2.  It  rests  i^n  the  priDclpIe 
ot  the  common  law.  *  *  -  *  It  *  *  * 
concerns  the  unity  of  the  marriage  relation 
•  •  «.  because  the  law  will  not  permit 
the  separation  of  husband  and  wife.*'  Snbse- 
quently  to  this  decision.  St  1879^  p.  670,  e. 
2tZ,  I  2,  was  passed,  and  now  forms  clause 
7,  the  object  of  which  was  to  change  the  law 
so  far  as  it  affected  mazrled  women,  and 
give  tliem  the  same  rights  In  the  acquisition 
of  a  settlement  as  unmarrtod  women.  ISat- 
den  V.  Boston,  165  Mass.  860,  861.  20  N.  B. 
588. 

It  appears  from  the  agreed  facts  that  Hen- 
ry A.  Wtlllams  never  at  any  time  had  a  set- 
tlement within  the  commonwealth,  and  there 
was  no  "settlement  of  her  husband"  which 
she  could  follow  as  her  domicile  for  the  pur^ 
pose  of  relief  as  a  pauper,  and  that  would 
defeat  a  settlement  derived  from  ber  first 
husband. 

The  purpose  of  the  first  clause  was  to  recog- 
nise the  merger  of  the  wife  by  the  marriage 
relation,  and  the  right  of  the  husband  to  fix 
their  domicile;  and  if  he  foiled  to  maintain 
it  for  a  Bufflclent  time  to  acquire  a  settle- 
ment, which  by  force  of  law  should  also  be 
that  of  his  wife,  then  she  should  not  lose 
her  own  by  reason  of  her  marriage. 

The  words  of  the  seventh  clause,  "derived 
by  marriage,"  are  to  be  read  with  the  words 
"at  the  time  of  marriage,"  found  In  the  first 
clause,  and  to  which  they  refer,  and  are  to 
be  taken  in  their  plain  sense  and  meaning. 
They  relate  to  and  mean  a  marriage  then 
existing,  and  not  a  former  marriage  which 
has  been  dissolved  by  the  death  of  the  hus- 
band, and  no  longer  legally  exists,  and  by 
which  the  status  of  the  wife  is  changed  from 
that  of  a  married  woman  to  that  of  a  widow, 
for  whom  as  such  provision  is  specially  made; 
or.  In  other  words,  a  present  marital  relation 
Is  the  foundation  on  whlcb  the  right  rests, 
and,  when  that  relation  ceases,  the  protec- 
tion of  the  statute  is  extended  to  her  as  a 
widow.  The  language  used  in  the  seventh 
clause,  "married  women  who  have  not  a  set- 
tlement derived  by  marriage,"  in  order  to 
give  ber  any  right  to  relief  as  a  pauper, 
must  therefore  be  held  to  meao  a  settlement 
derived  from  a  living  husband,  whose  settle- 
ment, if  he  bad  any,  either  at  the  time  of 
marriage  or  subsequently  acquired  during 
coverture,  becomes  by  statute  that  of  Us 
wife. 

Their  marriage  took  place  In  1871.  and  In 
August,  18TS.  the  busbnod  and  father  aban- 
doned his  wife  and  children,  and  since  that 


time  he  has  done  nothing  for  her  ot  for  th^ 
support  He  has  wandered  from  state  to 
state  outside  the  commonwealth,  being  some- 
times In  one  and  sometimes  In  another,  and 
In  all  his  wand^Ings,  covering  a  period  ot 
12  years  up  to  1887,  he  la  not  shown  to  have 
become  a  citizen  or  made  a  home  In  any  one 
plac^  and  since  that  time  "his  whereabouts 
have  been  unknown."  His  wife  continued  In 
the  home  where  he  left  her,  apparently  sup- 
porting her  children  so  far  as  abe  was  able, 
and  never  received  any  relief  as  a  pauper  ex- 
cept once,  in  Xovonber,  1886.  And  it  Is  ad- 
mitted that  Mary  A.  Williams  has  resided 
In  Worcester  for  at  least  five  consecuttve 
years  since  the  passage  of  St  1870,  p.  670, 
c  242,  during  which  time  she  has  not  re- 
ceived relief  as  a  pauper,  and  nothing  is  dl» 
closed  to  toke  the  case  out  of  the  general 
rule  that  ordinarily  residence  Is  to  be  con- 
sidered the  same  as  domicile.  Phillips  v. 
Boston,  188  Mass.  314,  07  N.  B.  260. 

Under  these  conditions  the  defendant  final- 
ly relies  on  the  fiction  of  the  common  law 
that  husband  and  wife  are  legally  one  person, 
and,  wherever  he  may  be  at  any  time,  as  a 
matter  of  domiciliary  law  his  wife  Is  there 
also;  and  though  during  all  this  period  he 
was  physically  absMit  from  the  city  of  Wov 
cester,  his  wife,  even  if  bodily  therein,  must 
as  a  matter  of  law  be  held  to  have  been  with 
him,  and,  as  he  did  not  live  there  "for  five 
years  together,"  she  did  not  Stooghton  v. 
Cambridge,  106  Mass.  251.  43  N.  E.  103.  No 
argument  Is  necessary  to  make.it  clear  that, 
under  such  elrcumatancea,  to  deny  a  separate 
legal  existence  to  the  wife  Is  to  toke  a  posi- 
tion that  does  not  In  truth  reflect  ber  domes- 
tic situation,  and  the  Legislature  might  well 
provide  for  this  class  of  cases,  which  are  by 
no  means  uncommon.  In  order  to  provide 
for  those  who  may  be  In  need  of  sucb  cbari- 
toble  aid  as  It  has  been  tbe  policy  of  the 
stoto  to  require  cities  and  towns  to  furnish 
at  the  public  expense,  it  Is  within  its  power 
at  any  time  to  change  the  law  relating  to  tbe 
settlement  of  paupers,  and  make  sucb  regu- 
lations under  which  relief  is  to  be  given  as 
It  may  deem  Just  and  expedient  And  It  may 
make  either  citizenship  or  residence;  or  botli, 
the  test  Former  settlements  may  be  saved 
or  declared  defeated  and  lost,  and  the  teriu« 
under  which  relief  is  to  be  extended  to  pau- 
pers may  be  thereby  radically  changed  and 
made  more  onerous.  Goshen  v.  Richmond, 
4  Allen,  458;  Brldgewater  v.  Plymouth,  97 
Mass.  382,  390;  Endlcott  v.  Hopklnton,  125 
Mass.  S21,  522;  Worcester  v.  Springfield,  127 
Mass.  540;  Fltchburg  v.  Asbby,  lii2  Mass. 
495;  Dedham  v.  Milton,  186  Mass.  424;  Wor- 
cester T.  Great  Harrington,  140  Maan.  243, 
244,  5  X.  E.  481. 

From  time  to  time,  by  acts  of  tbe  Legis- 
lature, a  married  woman  in  this  state  has 
been  freed  from  nuiny  of  the  limitations  of 
the  common  law  relating  to  her  person  and 
property,  and  the  rights  of  tbe  husband  aa 
they  existed  before  the  enactment  of  these 
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vtatutea  have  been  greatly  abridged  and  aor- 
TlTe  to  a  Tery  Umlted  extent  He  may  atUl 
be  conatdered  aa  the  bead  of  the  CamUy,  wltb 
the  right  to  select  and  fix  the  home,  and  un- 
der the  criminal  law  la  commonly  to  be  treat- 
ed as  reeponadble  for  Ita  proper  management 
Oom.  T.  HUl,  145  Mass.  80S.  U  N.  B.  134; 
Com.  T.  Walsh.  165  Mas&  66,  42  N.  B.  BOO: 
Harmon  r.  Old  Oolony  R.  B.,  165  Iifaas.  lOQ, 
106,  42  M.  Bu  606.  80  L.  B.  A.  65S^  62  Am. 
St  Bep.  490.  The  harah  Injustice  that  may 
sometimes  be  the  result  of  the  mle  that  hus- 
band and  wlfO  are  a  1^1  entity  has  been 
recognlked  In  divorce  proceedings  Instituted 
by  the  wife,  and  for  that  purpose  as  well 
as  for  that  of  separate  support  and  main- 
tenance  she  Is  held  to  have  a  separate  domi- 
cUe.  Bartls  t.  BurtU,  161  Mass.  508.  87  N. 
B.  740:  Pub.  St  1882,  c.  147,  H  81-34;  Os- 
good T.  Oagood,  IBS  Mass.  88,  80,  26  N.  B. 
418. 

Under  the  facts  disclosed.  Mary  A.  Wil- 
liams could  bare  Instituted  and  maintained 
either  a  suit  tat  separate  support  and  main- 
tenance or  for  a  diTorce  from  the  bondi  of 
niatrlmony.  And  there  would  seem  to  be 
no  sufllclent  reason  wby,  nndw  our  laws  re- 
lating to  the  settlement  of  paupers,  a  mai^ 
ried  woman  who  has  been  abandoned  by  her 
husband  might  not  have  a  domicile  separate 
and  dlatluct  from  his  In  aU  cases,  where  he 
has  no  settlement  In  this  state. 

We  are  of  opinion  on  the  facta  disclosed 
by  this  case  that  Mary  A.  Williams  was  ot>- 
llged  to  follow  and  clalih  the  settlement  of 
her  husband.  If  he  had  any  within  tiie  state, 
even  if  she  thereby  lost  her  former  settle- 
ment; but  if  be  had  none,  she.  by  residing 
"ta  any  one  place  within  this  state  for  fire 
years  together,"  gained  a  settlement  of  her 
own  for  the  purpose  of  pauiier  relief.  0am- 
brldge  t.  Boston,  130  Mass.  369;  Marden  t. 
Boston,  nbl  Biipra:  WUllamsbn^  r.  Adams, 
184  Mass.  — ,  68  N.  B.  230.  It  follows  that 
M&ry  A.  Williams  had  a  1^^  settlement  In 
Worcester,  and  Cbaries  Williams,  her  son, 
never  having  acquired  a  settlement  of  his 
own  In  this  state,  followed  that  Of  his  mother. 
Pnb.  St  1882,  c.  83.  8  1,  cL  2. 

Judgment  affirmed. 

(IK  Uass.  IS) 

JOHN  P.  SQUIRE  &  CO.  v.  TELLIEB  et  al. 
(Supreme  Jadlcial  Court  of  Massachnsetta. 
Suffolk.   Jan.  7,  1904.) 

CONSTITDTIONAL  LAW  —  LIBERTY  OP  CON- 
TRACT—CLASS LEGISLATION— 3ALES  OP  MER- 
CHANDISE IN  BULK—NOTICE  TO  CREDITORS. 
1.  St.  1903,  p.  889,  c.  415.  |  1,  provides  that 
the  sale  in  balk  of  a  part  or  the  whole  ot  a 
stock  of  merctiandise  other  than  in  the  ordi- 
nary course  of  trade  and  in  the  usual  proaecn- 
tion  of  the  seller's  business  shall  be  void  as 
aftainst  bis  creditors,  nniess  be  and  the  pur- 
chaser make  an  iDventory,  and  unless  the  lat- 
ter notify  such  creditors  of  the  proposed  sale, 
and  of  the  price,  terms,  etc.  The  act  was  pass- 
ed under  the  authority  given  to  the  Le^sla- 
ture  by  Const,  art  4,  pt.  2,  c.  1,  S  1,  to  make 
all  manner  of  wholesome  and  reasonable  laws 
OS  they  shall  judge  to  he  for  the  good  of  the 


commonwealth.  Held,  that  the  act  !a  not  un- 
constitutional aa  inmngius  the  liberty  of  con- 
tract. 

2.  The  act  is  not  objectionable  aa  dasa  iegia- 
lation. 

Report  from  Superior  Court,  Suffolk  Coun- 
ty. 

Bill  by  John  F.  Squire  &  Co.  against  Tel- 
lier  and  others.  On  report  from  the  superior 
court  after  overruling  of  demurrer  by  de- 
fendant Demurrer  overruled. 

Bill  in  equity  to  reach  and  apply,  under 
chapter  415,  p.  388,  Acta  1903,  to  the  pay- 
ment of  a  debt  due  the  complainants,  certain 
personal  prop^ly  which  they  had  conveyed 
to  one  Hudon.  The  act  In  question  was 
enacted  to  prevent  what  was  termed  "sales 
In  bulk"  by  debtors.  In  the  superior  court 
Henry  N.  Sheldon,  J.,  overruled  a  demnrrer 
filed  by  defendant  Hudon,  and  rqmrted  the 
case  to  the  Supreme  Judicial  Court 

Mosea  a}lbrook  and  M.  Sumner  Holtwook, 
for  plaintiffs.  Henry  A.  Blchardson  and  Al- 
fred W.  Putnam,  tm  defendant  Hudon.  A. 
B.  PlUabury  and  W.  H.  Morgan,  for  d^end- 
ant  Boston  Credit  Men's  Ass*n. 

B:N0WLT0N.  0.  J.  The  only  quesUon  for 
our  consideration  on  the  demurrer  to  this 
blU  Is  whether  St.  lOOB.  p.  889.  c.  41S,  Is 
constitutional.  The  first  section  of  this  sta^ 
nte  Is  as  follows:  ^Tbe  sale  In  bulk  of  any 
part  or  the  whole  of  a  stock  of  merchandise 
other  than  In  the  ordinary  course  ot  trade 
and  In  the  regular  and  nsnal  prosecution  of 
the  seller's  bnahiess,  shall  be  flrandulent  and 
void  as  against  the  creditors  of  the  etiler. 
unless  the  seller  and  purchaser,  at  least  five 
days  before  the  sale,  make  a  full  detailed 
Inventory  showtaig  the  quantity,  and  ao  far 
as  possible  with  ezerdse  of  reasonable  dili- 
gence, the  cost  price  to  the  seller  of  each 
article  to  be  included  In  the  sale,  and  unless 
the  purchaser  demands  and  receives  from 
the  seller  a  written  list  of  names  and  ad- 
dresses of  creditors  of  the  seller,  with  the 
amount  of  indebtedness  due  or  owing  to  each, 
and  certified  by  the  seller  under  oath  to  be 
to  the  best  of  bis  knowledge  and  belief  a 
full  accurate  and  complete  list  of  Us  cred- 
itors and  of  his  Indebtedness;  and  unless  the 
purchaser  shall  at  least  five  days  before  tak- 
ing possession  of  such  merchandise  or  pay- 
ing therefor,  notify  personally  or  by  register^ 
ed  mall  every  creditor  whose  name  and  ad- 
dress are  stated  in  said  list  of  the  pnqioeed 
sale  and  of  the  price,  twms  and  conditions 
thereof."  The  second  section  exempts  from 
the  provisions  ot  ^e  act  sales  by  executors, 
administrators,  receivers,  assignees  for  the 
benefit  of  creditors,  trustees  In  bankruptcy, 
and  public  officers  acting  under  Judicial  pro- 
cess. This  Is  a  pretty  stringent  regulation 
of  a  certeln  class  ot  sales.  The  purpose  of 
the  Legislature  evidently  was  to  provide  for 
creditors  protectlMi  against  a  class  of  aales 
which  are  frequently  fraudulent  and  which 
leave  creditors  with  no  means  ot  collecting 
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that  which  th^  ought  to  receive.  The  stat- 
ute deals  only  with  sales  In  hoik  of  a  part 
or  the  whole  of  a  stock  of  merchandise, 
wUcb  are  not  made  In  the  ordinary  course 
of  trade  hnd  In  the  regular  and  usual  prose- 
cution of  the  Baler's  business.  It  does  not 
Interfere  with  the  transaction  of  ordinary 
business,  but  relaton  to  unusual  and  utraor- 
dlnary  transfers.  In  substance  It  declares 
that  a  sale  of  this  kind  shall  not  be  jnade 
without  first  giving  to  <veditors  an  opjfor^ 
tnnity  to  collect  their  debts,  so  far  as  the 
property  to  be  sold  might  enable  them  to 
collect,  or  without  snbaeanentiy  making  sat- 
isfactory proTlaion  for  the  payment  of  these 
debts.  A  Bale  made  In  vlolatltHi  of  the  statr 
ate  Is  Toid  only  as  against  credltwa,  and*  It 
the  vendor's  debts  are  paid,  Uw  sale  cannot 
be  Interfered  with.  A.-  purchaser,  to  be  saf^ 
has  only  to  see  that  the  vendor's  creditors 
are  provided  for.  The  vendor  may  sell  free- 
ly, without  regard  to  the  statute.  If  he  pays 
his  debts.  The  Legislature,  when  contem- 
^ting  this  legislation,  had  occasion  to  con- 
sider and  balance  against  each  other  the 
goieral  right  of  propoty  owners  to  make 
contracts  and  dispose  t)f  their  property,  and 
tte  general  ri^t  of  raedltors  to  be  paid,  and 
to  have  reasonalrie  (VPortunities  secured  to 
Ihem  for  the  collection  of  their  debts.  That 
this  is  within  »  clnas  of  legislation  for  wbidi 
tiwre  Is  constitutional  ant&orlty  la  too  plain 
fbr  question.  The  object  of  it  Is  like  that 
of  onr  num^us  statatory  provlatons  wbldi 
authorise  attachments  on  mesne  process,  and 
establish  courts  witti  all  tihe  necessary  ma- 
chinery for  the  collection  of  debto.  TbA  stat* 
ute  requires  of  the  vendor  nothing  that  can- 
sot  be  done  with  rrasonable  effort.  If  he 
Is  unable  or  unwilling  to  pay  his  debts,  it 
puts  a  substantial  obstacle  In  bis  way  when 
be  wants  to  dispose  of  his  stock  of  mercbanp 
dise  In  bulk  and  to  receive  payment  for 
himself.  But  under  such  drctunstances  the 
property  In  most  eases  ought  not  to  be  sold 
Id  bulk  without  first  giving  creditors  an  op> 
portunlty  to  oonsldor  what  ought  to  be  dtme 
with  It  The  Legishiture  undoubtedly  as> 
somed  to  act  under  what  Is  termed  broadly 
the  police  power,  and  more  spedflcally  to  act 
vnder  the  anthwlty  directly  conferred  tqr 
part  2,  c.  1,  i  1,  art  4.  of  the  Gonstiltutlon 
•f  Uaasachnsetta,  which  permits  them  **to 
make,  ordain  and  establish  all  manner  of 
wholesome  and  reasonable  orders,  laws,  stat- 
utes and  ordinances  *  *  *  as  they  shall 
Judge  to  be  for  the  good  and  welfare  of  this 
commonwealth,"  etc.  Their  pow«  to  regu- 
late and  limit  the  making  of  contracts  and 
the  use  and  dlspotAtbui  of  pnvorty  la  very 
broad.  This  is  Illustrated  by  the  statutes 
fotmd  in  titles  12  and  13  of  our  Revised 
UiWB,  comptlslng  chapters  from  to  74,  In- 
dufllve.  This  power  Is  recogaited  In  many 
^ecMons  of  the  courts.  Com.  v.  Blacklngton, 
2i  Pick.  31^  Blair  v.  Forehand,  100  Mass. 
13ft-188,  97  Am.  Dec.  82,  1  Am.  Rep.  94; 
Watertown  v.  Mayo,  109  Mass.  816,  12  Am. 


Rep.  694;  Com.  v.  Crowell.  15S  Mass.  21B, 
30  N.  E.  1015;  Com.  v.  Huntley,  156  Mass. 
236,  SO  N.  E.  1127,  15  L  R.  A.  839;  Oom. 
T,  Gilbert,  160  Mass.  157-159,  35  N.  E.  454, 
22  L.  B.  A.  439;  Opinion  of  the  Justices, 
168  Mass.  S89,  40  N.  B.  713,  28  U  R.  A.  344; 
Mewton  v.  Joyce.  166  Masa  83,  44  N.  B.  116, 
65  Am.  St.  Rep.  385;  Com.  v.  Matting,  175 
Mass.  154.  55  N.  G.  806,  78  Am.  St  Rcp.  483; 
Slaughter  House  Cases,  16  Wall.  36.  21  L. 
Ed.  394;  Butchers*  Union  Company  v.  Ores- 
cent City  Company,  111  XJ.  S.  746,  4  Sup.  Ct 
662,  28  L.  Bd.  585;  FrUble  v.  United  States, 
167  U.  S.  100-165.  15  Sup.  Ct  686.  39  L.  Bd. 
667;  Plumley  v.  Massachusetts,  165  U.  S. 
461,  16  Sup.  Ot  154,  39  L.  Bd.  223;  Nutting 
V.  Massachnsetto.  183  U.  8.  568,  22  Sup.  Ct 
238,  46  L.  Bd.  324.  Although  the  requlre- 
mento  of  the  act  are  very  strlc^  we  cannot 
say  that  the  determination  of  the  Xjegtsla- 
ture,  as  between  the  interests  vt  owners  of 
stocks  of  merchandise  and  their  creditors, 
was  BO  far  wrong  as  to  render  the  statute 
unconstitutional.  Within  certain  Umltatlons, 
it  is  for  the  I/egislatnre  to  judge  of  the 
policy  and  e^edlency  of  a  law,  if,  in  other 
req^ts,  they  have  power  to  enact  it  Ban- 
croft T.  Cambridge,  126  Mass.  438-441;  Saw- 
yer T.  Davis,  136  Mass.  239-241.  49  Am. 
Rep.  27;  Opinion  of  the  Justices,  163  Mass. 
680-695.  40  N.  B.  718.  28  L.  a  A.  844;  Law-, 
ton  r  Steele,  162  U.  &  138,  14  Sup.  Gt  40B, 
SS  If.  Bd.  386.  The  statute  is  not  objection- 
able as  applying  only  to  a  particular  dasa. 
It  applies  to  all  who  come  within  the  reasons 
for  its  enactment  C«n.  v.  Danzlger,  176 
Massi  290,  67  N.  B.  461,  and  cases  dted; 
Rldeout  V.  Knox,  148  Mass.  368,  19  N.  JO. 
890;  2  I*  R.  A.  81,  12  Am.  St  Rep.  660. 
Similar  statutes  having  the  same  object  but 
varying  considerably  in  their  provisions,  have 
been  enacted  recently  In  many  other  states. 
In  Tennessee  and  in  Washingtob  the  hl^est 
court  of  the  state  has  decided  that  the  sta^ 
ute  there  enacted  is  constitutional.  Neaa  v. 
Borches,  71  &  W.  60;  McDanlels  v.  J.  JT. 
Oonnelly  Shoe  Company,  71  Pac.  87,  60  L. 
B.  A.  947.  The  stetute  In  Washington  Is 
very  similar  to  that  now  before  us.  See, 
also.  Hart  v.  Boney,  98  Md.  482,  ^  Atl.  661,' 
and  Fisher -V.  Hemnan.  95  N.  W.  802,  In 
whidi  the  courts  of  Maryland  and  Wisconsin 
seem  to  assume  the  ccmstltutlonaUty  of  their 
tocal  stetntea  on  this  subject,  which  are  some- 
what less  restrictive  than  that  of  Massachu- 
setts. 
Demurrer  overruled. 


tm  Moss.  547) 
FliBTCHBB  V.  WRIGHTON. 
(Supreme  Judidal  Court  of  Massachaaetts. 
Suffolk.  Jan.  7,  1004.) 

CONSTABLES-ATTACHMENT  OP  HORTQAQBD 
PERSONALTY  —  CONVERSION  —  VALIDITY  OP 
MORTGAGE— STATUTB-FAILOKB  TO  RETURN 
WRIT— TRESPASS. 

1.  Where  mortgaged  personal  property  Is  lev- 
ied on  hy  a  consteble  under  a  writ  against  the 
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mortgagor.  ^J)e  runditiOD  of  a  statement  in 
writing  hj  the  ijiortgngee  to  the  coDstable  oC 
the  amount  of  his  claim,  under  Rev.  Laws,  c. 
167.  {  70,  providing  that  the  mortgagee  may' 
render  snch  statement,  and,  if  the  same  is  not 
paid  or  tendered  to  him  within  10  days  there- 
after, the  attachment  shall  be  dissolved,  the 
property  shall  be  restored  to  him,  and  the  offi- 
cer shall  be  liable  to  him  for  any  damages  he 
has  sustained  by  the  attachment,  does  not  pre- 
vent the  constable,  in  an  action  against  him 
by  the  mortgagee  for  conversion  of  the  prop- 
erty, from  contesting  the  validity  of  the  mort- 
gage. 

2.  In  an  action  by  the  mortgagee  of  person- 
alty against  a  constable  for  conversion,  predi- 
cated on  his  attaching  the  property  under  a 
writ  against  the  mortgagor,  a.  contention  by 
the  plaintiff  that,  inasmuch  as  the  defendant 
did  not  return  the  execution  Into  court  within 
60  days,  nor  until  after  he  first  offered  it  in 
evidence  at  the  trial  befdre  an  auditor,  his  mb- 
Bequent  return  of  K  doel  not  answer  the  re- 
Quirements  of  the  law,  and  he  became  a  tres- 
passer ab  initio.  Is  without  merit,  it  appear- 
ing that  be  did  return  the  execution  before  the 
paper  was  put  in  evidence. 

Exceptions  from  Snperlor  Gonrt,  Suffolk 
Connty;  Daniel  W.  Bond,  Judge. 

Action  by  one  Fletcher  against  one  Wrtght- 
on.  Finding  for  defendant,  and  plaintiff  ex- 
cepts.  Exceptions  overruled. 

Henry  T.  Rldiardson.  for  plaintiff.  Ste- 
phen H.  Tyug  and  Arthur  T.  Johusoa,  tor  de- 
fendant. 

KNOWLTON.  0.  J.  This  Is  an  actloD  of 
tort  for  the  alleged  converaion  of  certain 
goods  of  which  the  plaintiff  was  a  mortgagee. 
Th6  defendant  Jnstlflea  bis  Interference,  with 
the  property  by  saying  that  he  attadied  it  as 
a  coDatable  under  a  writ  against  the  mort 
gagor,  and  aubseqaently  sold  It  lymn  the.  ex- 
ecution issued  In  the  case.  The  contentions 
relied  on  by  tiie  plaintiff  are  two:  First, 
that,  inasmncb  as  the  writ  was  not  a  trustee 
process,  and  the  attachnient  was  made  nndor 
Bev.  Iawb,  c.  167,  1  00,  and  the  amount  de- 
manded by  the  plaintiff  as  due  him  nnda 
tiie  mortptge  was  not  paid  within  10  days,  It 
Is  not  open  to  tiie  defendant  to  contest  the 
validity  of  the  mortgage;  second,  that,  Inas- 
much as  the  defendant  did  not  return  tiie  ex- 
ecution Into  cpurt  within  60  days,  nor  until 
after  be  first  offered  It  In  evidence  at  tiie 
trial  beffnre  an  auditor.  Us  subsequent  re- 
turn of  It  does  not  answer  the  requirements 
of  the  law,  and  he  became  a  trespasser  ab 
Initio. 

It  Is  true  that  an  attaching  creditor  or  offi- 
cer wbo  doea  not  pay  the  amount  due  to  a 
mortgagee  of  attached  personal  property,  In 
accordance  with  Rev.  Laws,  c.  167,  |  68,  loses 
his  rights  under  the  attachment  It  Is  also 
true  that  an  attachment  may  be  made  by 
trustee  process  under  Rev.  Laws,  c.  167,  {  74, 
and  that  a  method  Is  provided  for  contesting 
the  validity  of  the  mortgage' In  the  suit  with- 
out a  prellmlnaiy  payment  by  the  creditor  or 
officer,  and  that  tills  Is  sometimes  a  con- 
venient mode  of  determining  the  rlghta  of  the 
parties.  Jackson  Oolcord,  114  Mass.  60; 
McDonald  v.  Faulkner,  154  Mass.  84.  27  N.  B. 


883.  But  the  provision  of  section  70  of  this 
chapter,  that.  If  the  amount  due  is  not  paid 
or  tendered  within  10  days  after  the  mort- 
gagee's demand,  the  attachment  shall  be  dis- 
solved, relates  to  a  title  under  a  valid  mort- 
gage, and  we  liave  been  referred  to  no  case 
In  which  It  is  held  that  this  result  will  fol- 
low if  the  mortgage  is  void,  or  Is  voidable  by 
attaching  creditors.  To  give  such  an  effect 
to  a  fictitlouB  or  invalid  mortgage  would  be 
likely  to  work  so  great  Injustice  that  nothing 
less  than  plain  prorislons  to  that  effect  would 
warrant  us  in  sustaining  the  plaintiff's  con- 
tentions. So  far  as  we  are  aware,  this  sec- 
tion has  always  been  construed  by  court*  at 
nisi  prlus  as  it  was  construed  at  the  trial  of 
this  case.  In  Codman  v.  Freeman,  8  Custi. 
806-311.  Chief  Justice  Shaw,  In  speaking  of 
a  demand  of  this  kind,  said:  "If  tbe  officer, 
after  such  a  notice,  persisted  in  holding  the 
goods,  be  did  It  at  the  peril  either  of  proving 
tbe  mortgage  Invalid  and  void,  or  as  against 
the  mortgagees,  the  plalntlfls,  of  being 
chargeable  as  a  trespasser."  We  are  of  opin- 
ion that  tbe  defendant  properly  might  con- 
test the  validity  of  the  mortgage.  It  is  well 
settied  that  a  titie  to  real  estate,  acquired 
under  a  Judgment  and  execution,  cannot  be 
established  unless  the  eEOCution  Is  returned 
Into  court,  but,  as  the  stetute  does  not  fix  the 
time  within  which  this  must  be  donc^  It  will 
be  effectual  If  it  Is  done  at  any  time  before 
the  execution  Is  put  In  evidence  In  tbe  case 
In  which  It  Is  relied  op<ni.  Presoott  t.  Pettee, 
8  Pick.  881;  Walsh  v.  Anderson,  185  Mass. 
6S;  Firth  v.  HaskeU,  148  Mass.  601,  20  N.  K. 
164.  It  Is  equally  true  that  an  officer  cannot 
Justify  an  attachment  of  goods  m  mesne  pro- 
cess unless  he  returns  his  writ  into  conrt 
Buss  V.  Butterfleld,  6  Cush.  242;  WUUama  t. 
Babbitt,  14  Gray,  141, 74  Am.  Dec.  070;  Paine 
Farr,  118  Mass.  74;  Wlggln  t.  Atktns,  136 
Mass.  282.  We  do  not  find  that  tills  court 
has  em  decided  tite  question  whether  an 
officer  can  Jiwtify  a  levy  oa  an  execution  up- 
on goods  without  ft  return  of  the  execution. 
In  Tubbs  v.  rTukey.  8  Cush.  438-442,  60  Am. 
Dec.  744,  Hr.  Justice  Metcalf  said:  **It  Is 
well  settled  that  when  an  officer  Is  sued  as  a 
trespasser  for  levying  a  fieri  facias  he  need 
not  show  a  return  thereof  In  order  to  Justify 
bis  levy;"  and  he  cited  Kngllsh  cases  and  2 
Oreenl.  on  Ev.  i  687.  Ttie  same  doctrine  Is 
stated  quite  at  length  In  Clark  v.  Foxcroft, 
6  Oreenl.  288,  20  Am.  Dec.  808,  In  reference 
to  executl<ma  similar  to  those  used  In  this 
state.  The  opinion  In  Pratt  v.  Pond,  45  Conn. 
886,  states  tbe  law  in  the  same  way,  and  In- 
gersoU  V.  Sawyer,  2  Pick.  270-278,  contains 
dicta  of  Chief  Justice  Parker  of  like  effect 
On  the  otber  hand,  It  was  held  In  Munroe  r. 
Merrill,  6  Gray,  236,  that  an  officer  who  ar 
resto  a  debtor  on  execution,  and  afterwarda 
discharges  him,  and  returns  the  secutlon  un- 
satisfied without  stating  the  arrest  In  Us  re- 
turn, cannot  Justify  under  the  encution  If 
sued  by  the  debtor  for  tbe  arrest  Altbon^ 
this  case  does  not  cover  tiie  questlML  now 
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raised.  It  contains  reasoDlng,  as  do  some  of 
the  other  cases,  which  tends  somewhat  to 
support  this  part  of  the  plaintiffs  contention. 
We  ,do  not  find  It  necessary  to  decide  the 
Question,  for,  if  we  should  assume  that  the 
defendant  could  not  Justify  wlthont  return- 
ing his  execution,  we  are  of  opinion  that  for 
this  purpose  he  could  return  It  at  any  time 
before  it  was  recelTed  in  evidence.  There  Is 
no  good  reason  why  this  part  of  the  rule 
which  applies  to  the  return  of  executions 
levied  upon  real  estate  should  not  also  apply 
to  executions  levied  apon  goods  and  chattels. 
The  defendant  in  this  case  returned  the  exe- 
cution a  long  time  after  the  levy,  bat  before 
the  paper  was  put  in  evidence.  Tbi»  obJeis 
tlon  cannot  araU  the  plalntlC 
nxceptlona  oramiled.  - 


(184  Umb.  401) 

NEW  YOBK,  N.  H.  A  H.  R.  CO.  T.  BI^ACK^ 

STONE. 

(Snprame  Jodldal  Court  of  Massachttsetts. 
Worcester.  Jan.  6,  1901.) 

HIOHWATS-CHAKGB  Or  WIDTH— PROP  ERTT 
TAKEN  —  RAILROADS  —  BRIDGES  -  COMPEN- 
SATION—BLEU  EN  TS-AWARD-CO  N8TRU  CTI  ON. 

1.  Ber.  Laws,  c.  Ill,  |  135,  provides  that 
the  land  of  a  railroad  may  be  taken  for  hlsh- 
ways  or  townways,  and  that  all  damages  caus- 
ed by  SQch  takioK  or  otherwise  shall  be  as- 
sessed as  provided  In  case  of  the  taking  of 
land  by  railroad  corporations,  or  for  highway^ 
etc.;  and  section  136  declares  that  a  spedal 
commission  shall  determine  wUch  party  shall 
carry  the  dedston  ot  the  commissiona-s  into 
effect,  and  which  party  shall  pay  the  charges 
and  expenses  of  making  the  alterations,  to- 
gether with  future  charges  for  keeping  the 
railroad  crossing  and  approaches  In  repair,  as 
well  as  the  cost  of  the  application.  Bitd  that, 
where  the  sward  of  the  special  commission  for 
land  taken  from  a  railroad  to  widen  a  street 
did  not  require  the  railroad  to  contrlbote  to 
the  alteration  and  damages  snlfered  by  it,  the 
railroad  was  entitled  to  the  same  compensa- 
tion onder  section  136  as  a  stranger  would 
have  been. 

2.  An  award  of  special  commissioners  to  as- 
sess damages  for  land  taken  to  widen  a  street 
under  a  railroad's  track  directed  that  the  town 
should  pay  the  entire  expense  of  land  damage 
occasioned  by  the  taking  of  the  land  and  prop- 
erty, and  that  all  other  charges  and  expelises 
occasioned  by  carrying  the  decision  into  effect, 
including  the  cost  of  the  hearing  before  the  spe- 
cisl  oommiasioo,  should  be  paia,  two-thirds  by 
the  railroad,  and  one^hlrd  by  uie  town.  The 
first  article  of  the  commission's  award  provid- 
ed that  the  town  should  carry  into  effect  so 
much  of  the  decree  of  the  county  conunlssion' 
era  as  required  the  taking  of  land  and  other 
property,  which  was  the  tuing  of  1,050  square 
feet,  and  "all  buildings,  erections,  and  struc- 
tures standing  on  the  above  described  and 
bounded  tract  of  land."  Held,  that  the  term 
"land  damage"  was  not  limited  to  the  value  of 
tbe  land  taken,  apart  from  the  erections  there- 
on, and  hence,  where  the  land  taken  supported 
one  of  the  abutments  of  the  railroad  bridge, 
the  railroad  was  entitled  to  damages  for  the 
taking  of  the  abutment  as  well  as  the  land. 

S.  Where.  In  proceedings  for  the  taking  of 
land  belonpng  to  a  railroad  company  to  widen 
a  street  under  the  railroad's  tracks,  the  award 
of  a  special  commission  cast  tbe  burden  on  the 
railroad  of  maintaining  a  bridge  over  the 
street,  the  railroad  company  was  not  entitled 
to  compensation  becauat  the  decrw  ot  the 


county  commisaiocers  required  the  mainte- 
nance of  a  bridge  S3  feet  wide  In  place  of  the 
old  bridge,  whMi  was  only  10  feet  wide. 

4.  Where,  in  proceedings  to  widen  a  street 
onder  a  railroad  right  of  way,  a  special  com- 
mission provided  that  the  town  was  to  carry 
Into  effect  so  mudh  of  the  decree  as  required 
the  taking  of  land  and  other  property  to  widen 
the  street;  that  all  construction  was  to  be  car- 
ried into  effect  by  tbe  railroad,  including  the 
remaking  of  tbe  street,  as  well  as  the  rebuild- 
ing of  ue  railroad  bridge  and  its  abutments; 
that  In  the  future  the  railroad  bridge  and  its 
abutments  were  to  be  maintained  by  the  rail- 
road, and  the  street  by  the  town,  the  town  to 
pay  the  entire  expense  due  for  land  and  prop- 
er^ taken  to  widen  the  street,  and  all  other 
charges  and  expenses  to  be  borne,  two-thirds  by 
tbe  railroad  company  and  one-third  by  the 
town — under  such  award  the  railroad  was  en- 
titled to  recover  from  the  town  the  extra  ex- 
pense of  the  new  railroad  bridge  and  a  new 
abutment  made  necessary  by  the  change,  after 
deducting  the  inoeased  value  that  the  new 
Btractnre  had  over  the  old  to  the  railroad. 

5.  Where  land  belonging  to  a  railroad  under 
Its  tradu  was  taken  by  a  town  to  widen  a 
street,  the  railroad  was  entitled  to  damages 
suflei'ed  by  reason  of  its  being  forced  to  re- 
move 8  water  crane  and  Talve  ^  to  a  new 
location,  made  necessary  by  such  change  ot 
the  streiet. 

Report  from  Bnperfor  Oourt,  Worcestw 
County;  Charles  A.  De  Conrcy,  Judge. 

Petition  by  the  New  Tork,  New  Haren  & 
Hartford  Railroad  Company  agatnat  tbe  Towm 
of  Blackstone  to  recover  compenaalion  for  the 
taking  of  certain  of  Its  land  for  tbe  widening 
of  a  street  On  report  from  the  raptt-Ior 
oourt   Verdict  set  aside. 

Arthur  P.  Rugg.  for  petltltmer.  F,  N. 
Thayer  and  M.  N.  Thayer,  for  respondent 

LORING,  J.  The  selectmen  of  Blackatone 
brought  a  petition  for  the  widening  of  St 
Paul  street  between  two  abutments  support- 
ing an  overhead  bridge  on  which  the  tracks  of 
the  New  England  Railroad  were  laid.  Tbe 
county  commissioners  decided  in  favor  of  the 
widening,  and  a  special  commission  was  ap- 
pointed under  what  Is  now  Rev.  Laws,  c.  Ill, 
S  136,  to  determine  which  party  should  carry 
the  decision  into  effect,  and  which  party 
should  pay  the  charges  and  expenses  of  the 
alteration,  the  future  charge  of  nialutenance, 
and  the  costs'  of  the  several  proceedings. 
Their  award  was  In  substance  this:  The 
town  ms  to  carry  into  effect  so  much  of  the 
decree  as  required  tbe  taking  of  land  and 
other  property  to  widen  St  Paul  street;  all 
construction  was  to  be  carried  Into  effect  by 
the  railroad,  Including  the  remaking  of  St 
Paul  street  as  well  as  the  rebuilding  of  the 
railroad  bridge  and  its  abutments;  In  tbe  fu- 
ture the  railroad  bridge  and  Its  abutments 
were  to  be  maintained  by  the  railroad,  and 
St  Paul  street  by  tbe  town;  the  town  was  to 
pay  tbe  "entire  expense"  dne  for  land  and 
property  taken  In  widening  St  Paul  street; 
and  all  other  charges  and  e^nse  were  to  bs 
borne,  two-thirds  by  the  railroad  company  and 
one-third  by  the  town.  In  pursuance  of  tbe 
decree  tbe  town  took  1,050  square  feet  of  land 
wiOiIn  the  hicatlon  of  tbe  railroad  owned  by 
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It  In  fee,  and  covered  hj  the  abntment  of  the 
railroad  bridge  on  the  northerly  side  of  St. 
Panl  street,  and  "all  buildings,  erections,  and 
stroctorea  standing  on  the  above  described 
and  boanded  tract  of  land."  The  railroad 
brought  the  petition  now  before  tu  to  recoTW 
compensation  for  this  taking. 

The  petitioner's  first  exceptltm  Is  to  the  In- 
troduction In  evidence  of  the  award  of  tba 
special  commission.  Its  contention  here  Is 
that  it  Is  entitled  to  compensation  und»  what 
is  now  Rev.  Iaws,  c'  111,  I  135,  and  that  the 
right  so  given  la  not  affected  by  the  award  of 
a  special  commlssloq  under  section  136,  and 
that  It  was  so  decided  In  New  England  Rail- 
road Co.  r.  Board  of  RaUroad  Com'rs,  171 
Mass.  135,  SO  N.  E.  5^.  But  we  are  of  opin- 
ion that  the  special  commission  appointed  un- 
der what  Is  now  Rev.  Laws,  c.  Ill,  S  136,  In 
apportioning  the  expenses  between  the  rail- 
road and  the  town,  could  have  provided  that 
the  railroad  should  contribute  to  the  altera- 
tion Its  land  and  all  damages  suffered  by  it 
In  the  absence  of  such  a  provision  In  the 
award  of  the  special  commission,  the  railroad 
would  have  the  same  right  to  compensation 
wblcft  a  stranger  would  have  under  wtiat  la 
now  Rer.  laws,  c  111,  1 135.  But  If  the  spe- 
cial commission  does  make  a  provision  In  Its 
award  that  the  railroad  shall  bear  the  burden 
of  the  compensation  due  for  Its  property  taken 
to  carry  out  the  alteration,  and  the  railroad 
feels  aggrieved.  Its  remedy  Is  to  take  an  ap- 
peal to  a  jury  under  what  Is  now  Rev.  Laws, 
c.  111.  I  138.  The  petitioner's  right  to  com- 
pensation, therefore,  depends  upon  this:  First, 
would  It  be  entitled  to  compensation  apart 
from  the  award  of  the  special  commission? 
Second,  does  that  award  take  it  away? 

The  real  question  In  the  case  at  bar  Is  the 
true  construction  of  the  fifth  article  of  the 
commissioners*  award,  directing  the  town  to 
"pay  the  entire  expense  of  land  damage  occa- 
sioned by  the  taking  of  land  and  property  for 
the  widening  of  said  St  Paul  street,"  In  con- 
nection with  the  seventh  article,  directing 
that  "all  other  charges  and  expense  occasion- 
ed by  carrying  Into  effect  such  decision,  In- 
cluding cost  of  the  hearing  before  said  spe- 
cial commission,"  shall  be  p&A,  two-tblrds  by 
the  railroad  and  one-third  by  the  town.  The 
ruling  of  the  superior  court  wai  "that  the 
value  of  the  land  subject  to  Its  use  for  rail- 
road purposes  was  the  only  thing  that  the  pe- 
titioner was  entitled  to  recover  under  the 
award  of  the  special  commission."  We  are 
of  opinion  that  this  was  wrong.  Had  the 
award  provided  that  the  town  should  pay  the 
"damage  occasioned  by  the  taking  of  land  and 
property  for  the  widening  of  St  Paul  street," 
It  would  hardly  be  contended  that  the  railroad 
could  not  recover  compensation  for  the  taking 
of  the  abutment  which  covered  the  land  tak- 
en, as  well  as  for  the  land  taken.  The  inser- 
tion of  the  word  "land"  before  "damage"  does 
not  lead  to  a  different  conclusion.  Compensa- 
tion for  land  taken  under  the  power  of  emi- 
nent donuUn,  and  tm  the  buildings  on  it,  ta 


technically  "land  damages."  The  building  is 
technically  not  only  a  part  of  the  land,  bat  is 
technically  land;  and  an  action  for  compensa- 
tion for  land  taken  under  the  power  of  emi- 
nent domain,  and  buildings  which  are  upon 
that  land.  Is,  as  matter  of  technical  law  and 
ordinary  parlance,  spoken  of  as  an  action  for 
"land  damages."  To  exclude  the  value  of  the 
abutment,  and  to  confine  the  railroad  to  the 
value  of  the  land,  la  to  read  out  of  the  article 
the  provision  that  the  town  shall  pay  the  dam- 
age occadoned  by  the  taking  of  property  as 
well  as  of  land.  This  conclusion  is  re-en* 
forced  by  reference  to  the  first  article  of  the 
award,  by  which  the  special  commission  pro- 
vided that  tbe  town  should  carry  Into  effect 
so  much  of  the  decree  of  the  county  commis- 
sioners as  requires  the  taking  of  land  and  oth- 
er property,  and  by  reference  to  the  taking 
made  In  pursuance  of.  this  article,  which  was 
a  taking  of  the  1.060  square  feet  and  "all 
buildings,  erections,  and  structures  standing 
on  the  above  described  and  bounded  tract  of 
land."  We  are  therefore  of  opinion  that  ttie 
petitioner  was  entitled  at  least  to  the  value  of 
the  abutments  then  on  the  land,  as  well  as  to 
the  value  of  the  land.  But  the  petitioner  la 
not  entitled  to  compensation  becanse  It  was 
required  by  the  decree  of  the  county  commis- 
sioners to  maintain  a  bridge  to  span  a  street 
83  feet  wide  in  place  of  the  old  street  10  feet 
wide.  By  the  third  article  of  the  awsrd  of 
the  special  commission  this  burden  was  cast 
upon  the  railroad,  and  the  petitioner's  excep- 
tlon.to  this  evidence  must  be  overruled. 

This  brings  us  to  the  petitioner's  contoitlon 
that,  as  part  of  the  damages  to  which  It  is  en- 
titled, it  has  a  right  to  compensation  by  rea- 
son of  the  fact  that  tbe  parcel  of  its  land 
which  baa  been  taken  Is  laud  on  which  one 
abutment  of  Its  railroad  bridge  was  construct- 
ed, and  that  the  taking  of  tbe  land  to  widen 
St.  Paul  street,  over  which  Its  railroad  bridge 
Is  constructed,  has  fcvced  It  to  rebuild  the 
bridge  and  this  abutment  Apart  from  the 
^urdens  cast  upon  the  parties  by  the  award  of 
the  special  commission,  the  petition^-  wonld 
be  entitled  to  these  damages.  Boston  &  Al- 
bany Raih*oad  v.  Cambridge,  150  Mass.  283, 
34  N.  E.  382.  The  defendant's  contention 
here  Is  that  the  cost  of  tbe  construction  of  tbe 
new  abutments  and  of  the  new  bridge  Is  cov- 
ered by  the  seventh  article.  But  that  is  not 
so.  That  article  do^  not  provide  that  all 
charges  and  expenses  occasioned  by  carrying 
the  county  commissioners'  decree  Into  effect 
shall  be  paid,  two-'thirds  by  the  railroad  and 
one-third  by  tbe  town;  what  it  does  proTide 
Is  tbat  "all  other  charges  and  expense"  so  oc- 
casioned shall  be  so  paid;  that  Is  to  say.  all 
other  charges  and  expenses  not  provided  for 
In  the  fifth  article,  which  throws  on  the  town 
the  entire  expense  of  the  land  damages  occa- 
sioned by  the  taking  of  land  and  other  prtv- 
erty.  In  addition  to  the  rebuilding  of  the  rail- 
road bridge  and  Its  abutment  there  was  the 
rebuilding  of  St  Paul  street  Tbe  seventl: 
article,  tbereforei  finds  In  the  reboUdlng  of  Om 
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Mreet  other  cbai^  of  constractlon  In  addi- 
tion to  those  covered  by  the  fifth  article,  and 
finds  In  the  malntenacce  of  the  bridge  thrown 
on  the  railroad  by  article  S,  and  that  of  the 
itreet  thrown  on  the  town  by  the  fourth  arti- 
cle, charges  and  expenses  other  than  charges 
and  expenses  of  construction.  EtCect,  there- 
fore, can  be  given  to  this  article,  even  If  it 
does  not  cover  the  cost  of  construction  of  the 
railroad  bridge  and  its  abutment.  The  only 
ground  on  which  it  could  be  held  that  these 
damages  caonot  be  recovered  la  that  by  the 
terms  of  the  fifth  article  the .  damages  to 
which  the  petitioner  Is  entitled  are  "land  dam- 
ages," and  not  all  damages  "occasioned  by 
the  taking  of  land  and  property."  But  we 
are  of  opinion,  for  tiie  reasons  already  given, 
that  that  Is  not  enough  to  exclude  these  dam- 
ages to  which  the  petitioner  otherwise  would 
be  entitled,  and  that  evidence  that  "the  ex- 
tra exi>ense  of  the  new  bridge  and  new  abut- 
ment constructed  in  accordance  with  the  de- 
cree of  the  county  commissioners,  after  de- 
ducting the  Increased  value  that  the  new 
structure  had  over  the  old  to  the  railroad  for 
use  in  Its  railroad  business,  vras  $11,878," 
should  have  been  admitted  as  bearing  on  the 
damages  to  which  they  are  entitled  by  the 
taking  of  their  land.  The  special  commission 
evidently  took  the  following  view  of  the  mat- 
ter: This  widening  Is  for  the  sole  benefit  of 
the  traveling  public,  and  in  no  respect  or  as- 
pect for  the  benefit  of  the  railroad.  The  bur- 
den of  paying  for  the  highways  is,  under  our 
system  of  laws,  thrown  on  the  town  in  which 
they  are  located.  It  is  therefore  fair  that  the 
land  damages  legally  due  for  widening  this 
public  way,  whatever  they  may  be,  shall  be 
paid  by  the  town,  and  that  the  balance  (since 
the  burden  of  widening  the  way  is  thrown  on 
the  town  alone)  should  be  put  more  heavily 
on  the  railroad. 

The  damages  suffered  by  being  forced  to  re- 
move the  water  crane  and  valve  pit  to  a  new 
location  was  also  a  subject  for  which  the  pe-' 
titioner  'was  entitled  to  ^mpensatlon.  The 
other  matters  claimed  by  the  petitioner  would 
seem  to  be  properly  included  In  the  offers  of 
evidence  which  we  have  discussed. 

In  accordance  with  the  terms  of  the  report 
the  entry  must  be: 

Verdict  set  aside.  Case  to  staiid  fat  bear 
Ing  before  an  oasessw. 
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(Snpreme  Jndldal  Court  of  Massacbnsetta. 

SnfTolk.   Jan.  7,  1904.) 

OAUINQ  —  SPECULATIVB  CONTRACTS  —  RECOV- 
ERT  OF  MONEY  PAID— STATUTES— 
AMENDMENT--VESTBD  RIGHTS. 

1.  St.  1890,  p.  479,  c.  437,  relative  to  wager- 
ing contracts,  consists  of  four  sections,  the  sec- 
ond of  which  provides  for  a  recovery  of  pay- 
ments made  on  contracts  to  purcbese  commodl- 
tiff*  by  one  hnving  no  intention  to  perform  the 
same  by  receipt  or  delivery  of  the  rommodities. 
8L  1901,  p.  391,  c  459,  I  1,  provides  that  sec- 
tioD  2  of  aofd  act  (St.  1890,  p.  479,  c.  437)  'is 


hereby  amended  by  striking  out  the  whole  of 
said  section  and  substitutuw  the  following," 
etc.  The  amended  section  allows  a  recovery 
only  when  there  Is  an  affirmative  intenUou 
that  there  shall  be  no  actual  purchase  or  sale, 
and  also  prescribes  a  limitation  in  certain 
eases:  ■  The  fint  and  third  seetlODS  of  the  orig- 
inal act  were  left  wfthont  change,  and  the 
fourth  section,  relating  to  evidence,  la  amend- 
ed in  the  same  way  as  the  second,  in  accord- 
ance therewith.  Heid,  that  the  efFect  of  St. 
1901  was  merely  to  amend  the  orlBlnsl  act  by 
limiting  the  right  of  recovery  in  the  designat- 
ed particulars,  and  it  did  not  repeal  the  orig- 
inal, except  so  far  as  It  Is  incoDsIstent  with 
the  amendment. 

2.  St.  1890,  p.  479,  c.  4S7,  giving  a  right  to 
recover  money  paid  an  wagering  contracts,  cre- 
ated a  purely  statutory  right,  not  afforded  hj 
the  common  law,  and  did  not  give  a  right, 
which  could  not  be  divested,  to  recover  money 
paid  prior  to  8t.  1901,  p.  391,  e.  450.  wldch 
took  away  in  certain  cases  the  right  of  recov- 
ery under  the  former  statute. 

8.  Rev.  Laws,  c.  8,  I  4,  cL  2,  providing  that 
the  repeal  of  an  act  shall  not  affect  any  suit  or 

Srosecutton  pending  at  the  time  of  the  repeal 
ar  an  offense  comiDitted,  or  for  the  recovery 
of  a  penalty  or  forfeiture  incurred  under  the 
act  r^»ealea,  applies  only  to  strict^  penal  stat- 
utes, and  not  to  statutes  like  St.  I8d0,  p.  47a, 
c.  437.  amended  by  St  1901,  p.  391.  c  4D9, 
relative  to  the  recovery  of  money  paid  on  wa- 
gering contracts. 

Exertions  from  Superior  Oonrt,  Suffolk 
Goonty;  Bdward  P.  Pierce,  Judg& 

Action  by  one  Wilson  against  one  Hrad  and 
otfaon.  There  was  vordlct  for  defendants, 
and  plaintiff  excepted.  Jadgment  for  defend- 
ants. 

I.  B.  Clark,  tor  plaintiff.  Solomon  Lincoln 
and  Ropes,  Gray  &  Qoitiam,  for  defntdants. 

KNOWLTON,  C.  J.  The  plaintiff  seeks  to 
recover,  under  St  1890,  p.  479,  c.  437,  for 
money  paid  for  the  purchase  of  stocks  on 
margin.  In  the  opening  of  his  case  at  the 
trial  he  stated  and  offered  to  prove  facts 
which  would  entitle  him  to  a  verdict  under 
that  statute,  were  it  not  for  the  enactment 
of  the  amendatory  act  of  1901,  p.  391,  c.  409. 
The  question  before  us  is,  what  Is  the  effect 
of  the  amendments  contained  In  the  later 
statute?  The  first  section  of  St.  1901  is  as 
follows:  .  "Section  9  of  chapter  437  of  the 
acts  of  the  year  1890  is  hereby  amended  by 
striklDg  out  the  whole  of  said  section,  and 
substituting  the  following,"  etc.  The  differ- 
ence between  the  original  section  2  and  the 
section  as  amended  ta  that  the  latter  allows 
a  recovery  of  payments  for  securities  or 
commodities  contracted  for  on  margin  only 
when  the  contracting  party  has  an  affirma- 
tive intention  "that  there  shall  be  no  actual 
purchase  or  sale."  while  the  former  allows 
such  a  recovery  not  only  when  there  is  such 
an  affirmative  intention,  but  also  when  there 
Is  a  mere  negative  state  of  mind  In  r^ard 
to  the  subject;  that  Is  when  he  has,  "at  the 
time  of  the  contract,  no  intention  to  per- 
form the  same  by  the  actual  receipt  or  de- 
livery of  the  securities  or  commodities  sod 
payment  of  the  price."  There  is  also  a  pro- 
viso In  the  amended  section  limiting  tiie  re- 
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ooTOy  to  casea  wbea  no  actual  purchase  or 
■ale  of  ttie  commodltlea  or  securities,  and  no 
valid  contract  therefor,  has  been  made  In 
accordance  with  the  terms  of  the  contract  or 
anplorment  This  Is  simply  a  limitation  of 
the  tiffiit  of  recorery  given  In  the  original 
statute.  The  first  and  third  sections  of  the 
original  act  are  retained  without  change. 
The  fourth  section  Is  amended  by  striking  it 
ont,  and  substituting  a  new  xme  in  the  same 
way  as  the  amendment  Is  made  to  the  sec- 
ond. This  fourth  section  relates  to  what 
shall  constitute  prima  fade  evidence  In  favor 
of  the  plaintiff,  and  the  new  one  Is  the  same 
as  the  old,  except  as  it  Is  changed  to  adapt 
It  to  the  change  In  the  second  section.  I!x- 
cept  In  the  amendments  to  these  two  sec- 
lions,  there  is  no  reference  to  the  former 
statute,  and  It  Is  left  In  full  course.  The 
qoestlon  Is  whether  these  changes  In  two 
sections  of  ttie  act  have  repealed  the  whole 
act,  or  any  lurt  of  It,  and.  If  a  part,  what 
part?  It  Is  plain  that  the  Legislature  In- 
tended to  amend  the  original  act,  and  not  to 
r^eal  it.  The  form  of  the  amendments  has 
no  significance  as  tending  to  show  a  repeaL 
The  substance  of  the  provision  In  regard  to 
each  amendment  Is  that  the  language  of  the 
section  sball  be  changed  so  as  to  rrad  as 
follows^  with  the  words  of  the  new  section 
following.  The  fair  construction  of  the  new 
statute  is  that  the  orlglnBl  statute  shall  re- 
main In  force,  except  as  It  Is  changed  by  the 
amendments.  There  Is  no  hint  or  suggestion 
of  a  repeal  of  the  statute  as  a  whole.  Those 
parts  of  the  original  statute  which  are  In- 
cooslstent  ^th  the  amended  statute,  and 
ttiose  only,  are  repealed  by  Implication.  Com. 
T.  Kimball,  21  Pick.  373,  376;  Wrlgbt  v. 
Oaklcty,  6  Hetc.  400-400;  United  Hebrew 
Benevolent  Ass'n  v,  Benoblmol,  ISO  Mass. 
325;  Steamship  Co.  v.  Jollffe,  2  Wall.  450- 
459.  17  L.  Ed.  806;  Bear  Lake  Co.  v.  Oar^ 
land,  164  U.  S.  1-12,  17  Sup.  Ct  7,  41  L.  Ed. 
327;  Ely  v.  Holton,  15  N.  T.  505-508;  Reld 
T.  Supervisors,  128  N.  T.  364-373,  28  N.  E. 
367;  Dashiell  v.  Mayor,  45  Md.  615-022.  The 
original  statute  gave  a  right  of  recovery  In 
certain  cases.  The  effect  of  the  amendment 
la  to  limit  this  right  In  'two  particulars,  and 
thereby  to  take  away  the  right  In  certain 
cases  Included  In  the  former  statute.  Every 
case  In  which  there  can  be  a  recovery  under 
the  amended  statute  Is  Included  In  the  orig- 
inal statute,  and  recovery  In  it  could  be  bad 
as  well  without  the  amendments  as  with 
them.  The  effect  of  the  amendments  Is  sim- 
ply to  show  that,  of  the  cases  In  which 
there  is  a  right  of  recovery  under  the  orig- 
inal act,  those  In  which  there  is  only  a 
negative  lack  of  intention  as  to  performance 
of  the  contract,  as  distinguished  from  an 
affirmative  Intention  that  ther^  shall  be  no 
purchase  or  sale,  shall  no  longer  give  a  right 
of  recovery,  and  that  those  in  which  there 
Is  an  actual  purchase  or  sale  of  the  se- 
curities or  commodities,  or  a  valid  contract 
thnefor.  shall  no  longer  give  such  a  rleht.. 


Aji  to  all  other  cases  included  In  the  ori^nal 
act;  the  law  remains  unchanged.  It  is  nec- 
essary to  consider  the  effect  of  the  amend- 
ments upon  eases  which  arose  prior  to  the 
enactment  of  St  1001,  and  which  are  indod- 
ed  In  the  original  statute,  but  not  Included 
In  the  amended  statute.  Did  the  statute 
create  rights  which  vested  before  the  amend- 
ments woe  In  force^  so  that  the  Legislature 
could  not  constitutionally  take  them  away? 
These  rights  were  purely  statutory— to  re- 
cover mon^  paid  under  a  kind  of  gambling 
contract,  nuAsx  which  there  can  be  no  recov- 
ery at  common  law.  Wall  v.  Metropolitan 
Exchange,  168  Mass.  282-284, '46  N.  E.  1062. 
As  was'  said  ia  Corey  v.  Otifila,  181  Mass. 
229-2S2,  63  N.  E.  420,  421,  the  statute  was 
"Intended  to  suppress  a  well-known  q^ecles 
of  gambling.  *  •  •  The  abject  Is  not  to 
punish  the  winner  nor  to  protect'tbe  loser,  as 
such,  but  simply  to  prevent  this  kind  of 
gambling  by  subjecting  the  portidpant  to  a 
liability  which,  except  for  some  great  pur- 
pose of  preventing  Injury  to  the  public  mor- 
als, wonid  seem  to  be  unfair  and  uAjustlfia- 
ble."  See  CrandeU  t.  Whlte^  164  Mass.  54, 
41  N.  E.  204.  Such  a  Statute  does  not  give 
vested  rights  which  the  L^flBlatuze  may  not 
take  away.  When  the  remedy  provided  by 
the  statute  is  lost  by  an  amendment  taking  tt 
away  in  certain  classes  of  cases,  nothing  fur- 
ther of  benefit  remains  in  those  cases.  Bart- 
let  T.  Sing,  12  Mass.  5S7,  7  Am.  Dee.  90; 
Klchols  T.  Squire,  5  Pick.  168;  New  London 
NorUieni  Ballroad  Company  v.  Boston  &  Al- 
bany Railroad  Company,  102  Masa  386-380; 
Louisiana  v.  The  Mayor  of  New  Orleans,  109 
U.  S.  285-287.  3  Sup.  Ct  2U,  27  L.  Ed.  086; 
Pec^le  V.  Livingston.  6  Wend.  526-630;  Y^n 
Inwagen  v.  Chicago,  61  HI.  31;  Ball^  t.  Ma- 
son, 4  Minn.  646  (GlI.  430). 

It  is  contended  that  Rev.  Laws,  c  8,  |  4, 
d.  2,  which  provides  that  the  repeal  of  an  act 
shall  not  affect  "any  suit  prosecution  or  pro- 
ceeding pending  at  the  time  of  the  repeal,  tor 
an  offense  committed,  or  for  the  recovery  of 
a  penalty  m  forfeiture  Incurred  under  the  act 
repealed."  saves  the  rights  of  parties  who 
have  claims  that  might  be  enforced  under 
the  original  statute,  but  which  are  not  with- 
in the  ameufled  statute.  We  are  of  oplnlcm 
that  this  clause  applies  only  to  statutes 
which  are  strictly  penal.  In  terms.  It  relates 
only  to  cases  In  which  proceedings  are  pend- 
ing at  the  time  of  the  repeal.  In  New  Lon- 
don Northern  Railroad  Company  v.  Boston 
Railroad  Company,  102  Mass.  386-390,  Mr. 
Justice  Gray,  in  referring  to  this  provision, 
which  Is  a  _part  of  St  1869,  c.  410,  says,  "It 
does  not  extend  to  proceedings  of  a  civil  na- 
ture." St.  1800,  p.  479,  c.  437,  viewed  In  ref- 
erence to  the  persons  made  liable,  has  fea- 
tures which  are  quasi  penal.  But  It  has  been 
expressly  held  to  be  a  remedial,  and  not  a 
penal,  statute.  Wall  v.  Metropolitan  Stock 
Exchange.  168  Mass.  282,  46  N.  E.  1062.  See, 
also.  Cole  V.  Groves.  134  Mass.  471-472; 
Huntlneton  t.  AttrllL  146  U.  &  6B7-fl«7.  tX 
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Sop.  Ct  224,  S6  Jj.  Ed.  1123;  Klmbro  t.  Col- 
gate, 5  Blatchf.  229^  Fed.  Cas.  No.  7.778. 
Tbe  amendiu^nts  tberefore  cat  off  all  right 
of  actUw  whlcb  are  not  incloded  In  the  stat- 
ute as  amended.  The  case  stated  by  tbe 
plaintiff  In  hii  opening  was  one  tbat  was  in- 
elnded  In  the  original  statute,  but  not  in- 
cluded In  the  amended  statute. 
Judgment  for  the  defendant 


084  Hub.  S«S) 

LOTJQHLIN  T.  PARKINSON  et  al. 

{Sapreme  Judicial  Court  ot  MassachiiBetta. 
Suffolk.    Jau.  7.  1904.) 

GAUINQ— WAQERINO  CONTRACTS-RECOTERT 
OF  PArUBMTSr-AHBHDED  8TAT- 
UTB-PUUUJINO. 

l.St  1901,  p.  891,  c  459,  smeaded  St  1890, 
p,  479,  c  437,  relative  to  wagerius  contracts, 
so  as  to  limit  the  right  to  recover  money  paid 
on  sodi  contracts  In  certain  eases,  bat  left  the 
prior  act  in  force,  except  as  amended.  Held, 
that  a  declaratioD  foanded  on  transactions 
prior  to  the  amendment,  following  the  lan- 
gaage  of  the  ameodment;  but  stating  a  case 
within  the  unchanged  portion  of  the  original 
statute,  was  good. 

Appeal  from  Superior  Gbnrt  Suffolk  Oonn- 

Action  by  3.  H.  Loughlin  against  John 
Parkinson  and  others.  From  a  Judgment  sus- 
taining a  demurrer  to  the  declaration,  plain- 
tiff appeals.   Demurrer  OTerrnled. 

F.  F.  Sullivan  and  Joa.  M.  SolllTan,  for 
appellant  Warner,  Warner  &  Staclqinle,  tax 
appelleefl. 

KNOWI/EON,  a  X  This  action  comes  tte- 
fore  OS  on  a  demurrer  to  the  plaintiff's 
amended  dedaratlon.  The  MTecal  counts  set 
forth  causea  of  action  under  8t  1890,  p.  470, 
c  487.  and  under  tbe  amendat^  St  1901, 
p.  891,  c  4C0,  for  tbe  recovery  of  mon^  paid 
Cor  stocks  contracted  to  be  boivbt  on  mar^ 
gin.  Tbes  follow  substantially  tbe  language 
of  tiw  later  statute,  alttiougb  they  all  describe 
transactions  which  occurred  before  the 
amendatory  act  was  passed.  We  do  not  un- 
derstand from  tile  argument  tiiat  tbe  counts 
are  deemed  by  the  defendant  Insufficient  In 
form.  If  St  1890,  p.  479,  c.  487.  Is  still  In 
torc%  In  reference  to  tranaactlona  wblch  oc- 
curred prior  to  the  enactment  of  St  1901,  p. 
301,  c.  459,  and  which  come  within  the  de- 
scription of  tbe  amendatwy  act  for  reasons 
stated  in  Wilson  Bead,  ao  N.  B.  817,  we 
are  of  t^nion  that  all  the  cases  In  which 
tbere  may  be  a  recovery  under  the  later  stat- 
ute are  included  in  the  earlier  statute,  and 
ttiat  »  to  such  cases,  the  earliw  statute  has 
never  been  changed,  but  remains  In  force. 
The  language  In  which  tbe  averments  are 
made,  altbough  it  takes  the  form  fdund  In 
the  later'atatute,  states  a  case  In  every  count 
vbleb  Is  also  within  that  part  of  the  earlier 
statute  which  remains  unchanged,  and  the 
entry  must  tberefore  be:  Demurrw  over- 
ruled. 


(184  Maes.  488) 

BIOE  T.  BIOB. 
(Supreme  Jndicial  Court  of  Massachasetts. 
.  Essex.   Jan.  6,  19(H.) 

HUSBAND  AND  WIFB-SEPABATION-MAINTE- 
NANCE— PERSONAL  LIBBRTY-IN  FRI NOE  M  ENT 
—  PROBATE  ORDERS  —  APPEAL  —  DEATH  OV 
WIFE— DISMISSAL. 

1.  Bev.  Laws.  c.  163,  S  33,  authorizes  a  wife 
living  apart  from  her  busbaad  for  justifiable 
cause  to  sue  to  prohibit  him  from  restraining 
her  persona]  liberty,  and  for  maintenance;  chap- 
ter 162.  I  19,  declares  that  a  decree  granting 
such  relief  shall  have  effect,  notwithstanding  an 
appeal,  until  otherwise  ordered  by  a  justice  ot 
the  superior  court;  and  chapter  153,  S  36,  de- 
clares that,  If  a  court  having  jurisdiction  has 
entered  such  s  decree  In  favor  of  a  wife,  the 
surviving  husband  shall  not  be  entitled  te 
waive  the  provisions  of  a  will  made  by  her,  as 
authorized  by  chapter  135,  |  IS.  Held,  that 
where  a  wife  obtained  an  order  against  her 
husband,  as  authorized  1^  chapter  153,  i  33, 
and  died,  leaving  a  will,  pending  an  appeal  by 
the  husband  from  tbe  probate  court  to  the  su- 
perior court,  her  executor,  on  suggesting  her 
death,  was  not  entitled  to  have  the  appeal  dis- 
missed, but  it  became  the  duty  of  the  supericn- 
court  to  proceed  with  the  case  so  tar  as  neces- 
sary to  make  an  order  finally  disposing  of  all 
the  questions  involved  in  the  appeal. 

Appeal  from  Superior  Court,  Elssex  Coun- 
ty. 

Petition  by  Margaret  Rice,  revived  after 
ber  death  in  the  name  of  Jeremiah  W.  BocIe- 
ley,  as  executor  of  her  last  will,  against  John 
Bice.  From  an  order  granting  a  motion  to 
dismiss  def^dan^s  appeal  from  a  probate 
decree  to  the  SQperiw  court  Iw  appeala 
Beversed. 

Horace  L  Bartlett  tor  appellant  Edmund 
S.  Spalding  and  Natbanlel  N.  Jones,  for  ap- 
pellee. 

KNOWLTON,  O.  J.  Under  Her.  Laws,  c. 
1S3,  S  83,  the  petitioner  filed  in  tbe  probate 
court  a  petition  averring  that  sbe  was  living 
apart  from  respondent  ber  husband,  for  jus- 
tifiable cause,  and  that  there  was  no  Issue 
of  the  marriage,  and  praying  that  he  might 
be  prohibited  from  Imposing  any  restraint 
upon  her  personal  liberty  and  from  entering 
cotaln  premises  belonging  to  ber,  and  tbat 
he  should  pay  such  sum  as  the  court  might 
order.  On  tliis  petition  tbe  court  made  a  de- 
cree stating  that  the  petitioner  was  then  liv- 
ing apart  from  the  resftondent  for  Justifiable 
cause,  and  ordering  that  he  be  prohibited 
from  lm[>oalDg  any  restraint  upon  her  per- 
sonal liberty  until  the  further  order  of  tbe 
court  From  this  decree  the  re^ndent  ap- 
pealed to  tbe  superior  court  and  the  appeal 
was  duly  entered  there.  Aftervrards  the  pe- 
titioner deceased,  and  the  mpondent  moved 
that  her  executor  or  administrator  be  sum- 
moned as  a  party  to  the  proceedings.  Tlie 
executor  of  her  will  then  appeared  Bpecially 
and  suggested  the  death  of  the  petitioner, 
and  moved  that  the  appeal  be  dismissed. 
This  motion  was  allowed,  and  the  respondent 
appealed  to  this  court 

A  petition  of  this  kind,  in  a  case  where 
there  are  no  children  of  the  marriage,  is 
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brongbt  for  relief  whlcb  Is  personal  to  the 
petitioner,  and  wbich  cannot  be  granted,  with 
any  effect,  after  ber  death.  Like  an  ordi- 
nary ault  for  a  dlTorce,  unless  there  are 
peculiar  conditions,  It  is.  abated  by 'the  death 
of  eltber  party  before  the  determination  of 
the  issue.  Bawson  t.  Bawson,  1S6  Mass. 
67S,  81  N.  E.  663;  Brlgham.  Petitioner.  17« 
Mass.  226,  67  N.  B.  S2S;  Stanhope  r.  Stan* 
hope,  11  P.  D.  108.  It  is  clear  that  this  salt 
would  abate,  and  the  petition  be  dismissed, 
were  It  not  for  the  fact  that  a  decree  was 
entered  (or  the  petitioner  by  the  probate 
court  That  decree^  with  the  appeal  from  It, 
raises  questions  which  are  not  free  from 
difficulty.  By  Bev.  Laws,  c.  162,  S  19.  It  to 
provided  that  such  a  decree  or  order  "shall 
have  eCFect,  notwithstanding  an  appeal,  until 
otherwise  ordered  by  a  justice  of  the  superior 
court,"  etc.  Ber.  Laws,  c.  163,  i  36,  de* 
Clares  that  "if  a  court  having  Jurisdiction 
has  entered  a  decree  that  a  married  woman 
has  been  deserted  by  her  husband,  or  la  liT< 
ing  aiiart  from  him  for  justifiable  cause, 
•  •  *  the  surrlTing  husband  shall  not  be 
entitled,  under  the  proTlslona  of  section  16 
of  chapter  135,  to  waive  the  provisions  of  a 
will  made  by  ta^."  This  case  shows  that 
the  petitioner  made  a  will,  for  the  executor 
la  before  na.  If  these  statutes  are  given  ef- 
fect literally,  the  respondent  Is  precluded  by 
the  decree  from  waiving  the  provisions  of 
this  will.  On  the  face  of  the  record,  this 
decree,  from  which  be  took  an  appeal,  seems 
to  affect  his  rights  of  property,  and  we  must 
determine  what  action  he  may  take  In  re- 
gard to  It  There  are  different  possible  views 
of  the  situation.  One  la  that,  the  decree  hav- 
ing been  appealed  from,  and  the  petitioner 
having  deceased  before  the  case  was  beard 
In  the  appellate  court,  the  suit  should  abate, 
the  decree  be  set  aside,  and  the  petition  dis- 
missed. Another  is  that  the  death  having 
occurred  while  the  decree  was  in  force,  un- 
der the  statute,  the  appeal  should  be  dismiss- 
ed, and  the  decree  left  with  the  same  effect 
upon  the  respondent's  rights  as  If  there  had 
been  no  appeal.  Another  is  that  the  execu- 
tor, representing  the  petitioner  and  the 
claimants  under  the  will,  should  be  permitted 
to  prosecute  the  petition  In  tiie  appellate 
court  for  the  purpose  of  protecting  the  righto 
of  property  whlcb  the  decree  gave,  and  which 
were  left  undetermined  after  the  appeal. 
Action  In  accordance  with  either  of  the  first 
two  views  would  not  lead  to  a  result  found- 
ed on  a  final  determination  of  the  facta  in 
laane  between  the  parties,  but  ni>on  an  arbi- 
trary adjudication  as  to  the  ^ect  of  extotlng 
Incidental  conditions. 

It  has  been  said  in  many  cases  that  when 
righto  of  property  have  ^arisen,  founded  on 
proceedings  for  a  divorce,  and  one  of  the  par- 
ties has  deceased  before  the  conclusion  of  the 
proceedings,  his  representative  may  become  a 
party  to  the  suit  for  the  purpose  of  enabling 
the  court  to  detrrmine  the  Issue  and  make 
the  decree  which  shall  aettie  such  rights. 


Thomas  v.  Thomas,  67  Md.  604;  Downer, 
Administrator,  v.  Howard.  44  Wis.  82;  Dan- 
forth  V.  Danfortb,  111  111.  236;  Nlckeraon  v. 
Nickerson,  34  Or.  1.  48  Pac.  423,  64  Pac.  277; 
Israel  v.  McArthur,  6  Colo.  86.  See,  also, 
Barney  v.  Barney,  14  Iowa,  188;  Wilson  r. 
Wilson,  78  Mich.  620,  41  N.  W.  817;  2  Nelson 
on  Divorce,  671.  We  do  not  know  the  value 
of  thto  right  to  waive  the  provialoas  of  the 
petitioner's  will.  Plainly,  it  Is  a  right  of 
property,  which  has  some  value.  If  the  ef- 
fect of  the  appeal  had  been  to  vacate  the  de- 
cree, we  should  think  the  most  natural  and 
logical  view  would  be  to  say  that  the  deatb 
of  the  petitioner  before  the  entry  of  any  ef- 
fectual decree  leaves  the  parties  as  if  no  suit 
had  been  brought  But  under  tb»  sUtntes 
dted,  wblch  leave  the  decree  In  fwce  until 
It  Is  dtherwlBe  ordered  by  the  anpwlor  ooor^ 
and  which  give  the  decree  this  effect  upon 
the  right  of  waiver,  it  seems  almost  neces- 
sary that  further  action  should  be  taken  to 
determine  the  righto  of  the  parties.  We  are 
of  opinion  that  the  executor  should  be  per- 
mitted to  represent  the  petitioner,  and  that 
tile  case  should  stand  for  hearing  under  tbe 
appeal  upon  the  question  whethra  the  peti- 
tioner was  living  apart  from  the  raqtondent 
for  Justifiable  cause. 

The  effect  of  appeals  and  the  jurisdiction 
of  the  appellate  court  In  cases  of  this  kind 
were  considered  at  length  in  Smith  v.  Smith, 
08  N.  K.  846.  That  decision  makes  It  plain 
that  it  became  the  duty  of  the  superior  court; 
after  tbe  entry  of  the  appeal,  to  proceed 
with  tbe  case  so  far  as  neijessary  to  make 
an  order  which  should  floally  dispose  of  all 
the  questions  ihvolved  In  the  appeaL  Tbe 
decree  to  be  certified  by  tbe  superior  court  to 
the  probate  court  In  this  case  sboald  leave 
nothing  for  further  action  In  the  loweF  conrt 
The  order  allowing  tiie  motioa  wu  ercon» 
ons. 

Ordn  revoked. 


(184  Urn.  Gsa 

SBLBOTMBN  OF  TOWN  OF  DANVXB8  T. 

COMMONWEIALTH. 

(Supreme  Judicial  Court  of  Massachusetts. 
Essex.  Jan.  6,  1904.) 

HUNICIPAL  CORPORATIONS  —  6TATBS  —  CW< 
TRACTS-WATER  RATBS-BSTIUATB-COHBHS- 
StONBRS— RErBRBOS  —  AWARD  —  COHSTRnC- 
TION-COST8. 

1.  Where  commisdoners  wwe  appointed  to 

determine  the  amount  of  compensation  to  be 

eld  by  the  commonwealth  for  water  supplied 
the  town  of  Danvers  to  the  Danvers  Lana- 
tfc  Hospital,  as  authorized  by  Acts  1898,  p. 
72S,  c.  o64,  such  commissioners  were  referees 
and  not  masters  Id  chancery,  so  that  tbe  only 
Questions  of  law  open  for  review  od  an  award 
made  by  them  were  those  which  they  referred 
to  the  court. 

2.  Where  referees  were  appointed  '  to  make 
an  award,  a  full  statement  la  the  award  of  the 
principles  of  law  on  which  the  referees  pro- 
ceeded is  insufflcient  to  submit  to  tbe  court  the 
correctaesa  of  soch  principles  and  of  their  ap- 
plication to  the  case,  uqIcsb,  as  a  matter  of 
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eoustroctioa  of  the  award.  It  can  be  held  aa  a 
matter  of  law  that  the  correctness  of  such 
propositions  has  been  snbmitted  by  the  ref- 
erees to  the  court. 

3.  Where  a  town  entered  into  an  arrange- 
ment with  the  commonwt:altb  by  which  a  wa- 
terworks ^stem  was  established  at  their  joint 
nqwDBv,  vhich  provided  that  on  the  expiration 
of  20  years  the  amount  which  the  common- 
wealth should  pa?  for  water  for  certain  of  its 
public  buildiogs  should  be  fixed  by  a  commis- 
sion if  the  parties  could  not  agree,  the  town, 
after  the  ezptratlaa  of  sach  period,  was  not 
entitled  to  cnsrge  the  commonwealth  a  profit 
on  water  consumed  at  the  commonwealth  s  in- 
stitutions, but  the  sum  reasonably  due  from 
the  commonwealth  depended  on  its  share  of 
the  ttipense  actaally  incurred  tn  maiotainlngf 
and  operatbiK  the  system  of  waterworks,  and 
not  on  what  might  be  calculated  would  have 
been  the  expense  to  operate  the  plant  ending 
at  the  commonwealth's  reservoir,  which  was 
oonstructed  1^  it  at  its  owa  ezp^ne,  had  such 
a  plant  been  erected. 

4.  Where  a  contract  between  the  common- 
wealth and  a  town  for  the  Joint  construction 
and  (veration  of  a  waterworks  contemplated 
the  possible  extension  of  the  system  to  other 
towDB.  the  coat  of  sabaeguent  extensions  of 
distributing  pipes  was  properly  included  !□  the 
estimate  to  determine  the  amount  of  the  com- 
monwealth's just  contribution  for  water  under 
the  contract. 

5.  Where  the  commonwealth  and  a  town  en- 
tered Into  a  Joint  agreement  for  the  construc- 
tion of  waterworks,  under  which  the  common- 
wealth was  bound  to  pay  a  eam  to  be  subse- 
quently determined  for  water  used  after  the 
expiration  of  20  years,  evidence  as  to  the  sums 
paid  at  the  state  prison  for  water,  and  in  oth- 
er towns,  was  properly  excluded. 

6.  Where  the  commonwealth  and  a  town 
Ji^ttly  Bgretd  to  construct  certain  waterworks, 
and  the  commonwealth  constructed  a  reservoir 
nt  its  own  expense  which  the  town  was  enti- 
tled to  use  for  storing  water,  and  it  was  pro- 
vided that  after  the  expiration  of  20  years  the 
amount  which  the  conimonwealth  should  pay 
the  town  for  water  snbseejuently  used  should 
be  determined  by  a  commission,  which  deter- 
mined that  the  reasonable  value  of  the  town's 
use  of  the  reservoir  was  $1,350,  such  sum  was 

Eroperly  excluded  in  determining  the  cost  of 
liing  the  reservoir,  for  the  purpose  of  deter- 
mining; the  valne  of  the  water  to  be  paid  by 
the  commonwealth. 

7-  Where  a  contract  between  the  common- 
wealth and  a  town  for  the  coustruction  of  wa- 
terworks provided  that,'  on  the  Introduction  <rf 
water  into  a  reservoir  constructed  by  the  com- 
rooDwealth,  th«  latter  should  pay  to  the  town 
$12,500,  and  that,  after  20  years,  water  rates 
to  be  paid  by  the  commonwealth  to  the  town 
should  be  fixed  by  an  award  of  commissioners, 
after  the  expiration  ot  snch  period  the  com- 
monwealth had  no  Interest  In  the  waterworks 
by  reason  of  such  payment,  and  Fas  therefore 
not  entitled  to  have  ue  same  considered  In  de- 
termining the  water  rates  It  should  be  requir- 
ed to  pay. 

8.  Where  a  qnestlon  Is  not  raised  on  a  trial 
before  commissioners  acting  as  referees,  it  can- 
not be  taken  advantage  of  as  a  ground  to  have 
the  case  recommitted. 

9.  Where  the  commonwealth  and  a  town 
asreed  for  the  joint  construction  of  a  water- 
works system  under  a  eiMitract  providing  that 
the  town  sbonld  forever  maintain  Its  proposed 
works  between  the  sources  of  supply  and  the 
commonwealth's  reservoir,  and  also  provided 
that  the  reservoir  should  be  maintained  at  the 
sole  expense  of  the  commonwealth,  it  was  not 
prror  for  the  commlKsioners,  in  determining 
the  ressonable  wnter  rates  to  be  charged  to 
the  commonweaith  after  the  expiration  of  a 
contract  period  under  the  contract,  to  deduct  a 
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certain  sum  for  depreciation  of  the  town's 

works  between  the  source  of  supply  and  the 
reservoir. 

10.  Where  the  commonwealth  and  a  town 
jointly  agreed  to  construct  certain  waterworks 
under  a  contract  by  which  the  commonwealth 
was  obligated  to  pay  for  water  after  20  years, 
and  it  constructed  a  reservoir  on  land  prevlon»- 
Iv  owned  by  it  for  Its  use,  which  It  permitted 
the  town  to  use  for  storage  purposes,  the  com- 
monwealth was  not  entitled  to  credit  for  inter- 
est  on  the  value  of  the  reservoir  site  in  deter- 
mining the  amount  it  should  pay  for  water, 
thoQgh  the  town  was  allowed  the  cost  of  land 
which  it  purchased  solely  for  such  use. 

11.  Where  the  commonwealth  was  liable  to  a 
town  yearly  for  certain  sums  due  for  water 
rates  for  the  use  of  the  commonwealth's  bisti« 
tntlons,  it  was  also  liable  for  interest  on  snch 
sums  from  the  end  of  each  year. 

12.  Where,  In  proceedings  to  determine  the 
amount  of  water  rates  to  be  paid  by  th<B  com- 
monwealth to  a  town  for  water  used  for  public 
institutions,  'as  autljorlzed  by  Acts  1898,  p.  723, 
c.  504,  the  award  of  the  commissioners  aid  not 
provide  for  costs,  and  the  town  was  In  the 
main  successful,  the  town  was  entitled  to  costs 
before  the  commissioners. 

Exceptions  from  Supreme  Judicial  Court, 
Essex  County. 

Proceeding  betweeu  the  commonwealth  and 
the  selectmen  of  the  town  of  Danvers  for  the 
determlDBtloD  of  the  value  of  water  used  by 
the  commonwealth  In  connection  with  the 
Danvers  Lunatic  Hospital.  An  award  waa 
made  by  commissioners,  and  both  parties 
bring  exceptions.   Award  modified. 

Daniel  N  Crowley,  for  petitioners.  Her- 
bert Parker,  Atty.  Oen.,  and  Wm.  B.  BnUiTan, 
for  respondent 

LORZNO.  3.  By  chapter  564,  p.  723.  of  the 
Acts  for  the  year  1898.  It  was  provided  that 
If  the  town  of  DonTers  and  the  trostees  of 
-the  Danvers  Lunatic  Hospital  failed  to  agrfee 
as  to  the  amount  of  compensation  to  be  paid 
by  the  commonwealth  for  water  supplied  by 
sold  town  to  the  hospital  in  pursuance  of  a 
contract  between  the  commonwealtli  and  the 
town,  dated  June  23,  1876,  the  Supreme  Judi- 
cial Court,  on  application  of  either  party, 
should  appoint  three  commlstdoners  to  deter^ 
mine  the  sum  to  be  paid  for  sudi  water  eadi 
year  from  December  1,  1886,  to  December  1, 
1^.  It  further  provided  that  "the  award  of 
said  commissioners  or  a  majority  thereof  shall 
be  returned  into  said  court  •  •  •  and 
when  accepted  by  said  court  shall  be  final 
and  conclusive  for  such  term  of  years."  The 
commonwealth  and  the  town  having  failed 
to  agree.  commlssIonerB  were  appointed,  who 
have  made  an  award  which  is  now  before 
this  court  on  a  report  made  by  a  single  Jus- 
tice. 

At  the  hearing  before  the  comndssloners 
11  requests  for  rulings  were  made  by  the 
town,  and  28  were  made  by  the  common- 
wealth. It  is  stated  In  the  award  that  ex- 
ceptions "were  duly  saved"  to  the  refusal  to 
give  the  rulings  requested  and  to  the  rulings 
given.  In  this  court  a  motion  was  made  by 
the  commonwealth  to  recommit  the  award, 
wlUi'  instructions  to  find  In  accordance  with 
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the  rnllDgs  requested  by  It,  and  a  motion  was 
made  by  the  town  for  a  modification  of  the 
award,  and  when  modified  for  confirmation 
of  It,  and  for  the  "cost  of  tbe  reference." 
We  are  at  a  loss  to  understand  on  what  tbe 
commissioners  were  proceeding  when  tbej 
undertook  to  save  exceptions  to  tbelr  rulings. 
Tbey  seem  to  have  assumed  that  they  were 
acting  as  masters  In  chancery.  But  If  tbey 
were,  they  could  not  save  ezcepHons  to  rul- 
ings of  law.  See  O'Brien  v.  Keefe,  176  Mass. 
274,  66  N.  EL  58S,  where  the  proceeding  be- 
fore masters  Is  explained.  But  tbey  were 
referees,  and  not  masters  In  chancery,  and 
tbe  only  questions  of  law  open  on  an  award 
made  by  referees  are  those  referred  by  them 
to  tbe  court  Faircblld  v.  Adams,  11  Cusb. 
549;  GllUs  v.  Cobe,  177  Mass.  584,  59  N.  E. 
455.  A  full  statement  In  the  award  of  tbe 
principles  of  law  on  -which  the  referees  pro- 
ceeded Is  not  enough  to  submit  to  tbe  court 
tbe  correctness  of  those  principles  of  law  and 
of  tbelr  application  to  tbe  case.  Unless  it 
can  be  held  as  matter  of  construction  of  the 
award  that  tbe  correctness  of  the  law  bas 
been  submitted  by  tbe  referees  to  this  uourt, 
tbe  statement  of  law  In  tbe  award  will  be 
taben  to  be  a  statement  of  wbat  the  referees 
bare  found,  made  for  the  information  of  the 
parties,  and  not  a  reference  of  the  correct- 
ness of  It  to  this  court  Elllcott  t.  Coffin. 
106  Mass.  365;  Carter  t.  Carter,  109  Mass. 
309;  Sogers  y.  Mayer,  151  Mass.  280,  23  N. 
E.  836.  See,  also.  Smith  T.  Boston  &  Maine 
Railroad,  16  Gray,  524.  In  view  of  tbe  mis- 
apprehension of  the  parties  as  to  what  was 
before  the  court,  we  have  had  some  doubts 
as  to  whether  the  award  should  not  be  re- 
committed. But.  on  a  full  consideration  of 
tbe  whole  ease,  we  do  not  think  It  clear  that 
there  has  been  such  a  mlRtrial  as  to  make 
that  necessary  in  justice  to  the  parties. 

It  appears  from  tbe  commissioners'  award 
that  in  October,  1873,  Hatbome  Hill,  In  Dan- 
vers,  was  purchased  by  commissioners  as  the 
site  of  tbe  Danvers  Lunatic  Hospital.  ,For 
the  four  years  preceding,  the  town  of  Dan- 
vers  had  been  considering  the  establishment 
of  a  town  system  of  waterworks.  In  March, 
1874,  a  committee  aMiolnted  by  the  town 
reported  In  favor  of  taking  water  from  Mid- 
dleton  Pond  in  the  town  of  MIddleton,  with  a 
reservoir  on  Wills  Hill.  Wills  Hill  is  In  MId- 
dleton, immediately  adjoining  the  pond.  In 
the  same  year  the  Legislature  gave  the  town 
a  right  to  take  the  waters  of  this  pond  for 
a  water  supply.  St.  1874,  p.  122,  c.  191.  In 
the  spring  of  1875  "tbe  commissioners  for  the 
insane  hospital  proposed  to  the  committee 
of  the  town  that  the  town  should  build  Its 
works  In  connection  with  the  hospital,  and 
thereby  save  an  expense  to  both  parties,  pro- 
posing to  give  the  town  the  right  to  build 
the  reservoir  on  the  hospital  grounds,  the 
use  of  all  material  for  the  same,  and  Includ- 
lug  tbe  right  to  lay  the  necessary  pipes  for 
a  sum  then  specified."  This  was  not  ac- 
cepted by  tbe  town.    In  May,  Jime,  and  July, 


187S,  several  meetings  of  tbe  town  were  held 
to  see  1^  tbe  town  would  vote  to  construct  a 
system  of  waterworks,  under  tbe  act,  for  a 
cost  not  exceeding  $200,000,  but  the  scheme 
was  not  adopted  by  the  town.  On  April  28, 
1870,  the  Legislature  authorized  the  com- 
missioners to  contract  with  the  town  for  a 
permanent  supply  of  water  for  the  lunatic 
hospital,  and  also  gave  tbem  leave  to  take 
water  from  the  same  pond  as  a  water  sup- 
ply for  tbe  hospital.  St  1876,  p.  219.  c.  224. 
After  some  negotiations  between  the  town 
and  the  commissioners,  the  -town  passed  a 
vote  on  May  8.  1876,  authorizing  its  water 
commissioners  to  make  a  contract  with  some 
person  for  the  construction  of  waterworks 
at  and  from  Swan  and  MIddleton  [muds,  and 
to  contract  with  tbe  commissioners  of  the 
lunatic  hospital  In  reference  to  a  supply  of 
water  to  tbe  bosidtal,  "provided  that  the  sub- 
stantial effect  of  said  contracts  taken  to- 
gether shall  be  that  the  cost  t»  the  town  of 
said  works  shall  not  exceed  one  hundred  and 
fifty  thousand  dollars,  •  •  *  said  works 
•  •  •  to  Include  •  •  •  a  reservoir  to 
be  placed  on  Hatborne  Hill  in  Danvers  in 
place  of  Wills  Hill  in  MIddleton."  In  pursu- 
ance of  that  vote,  a  contract  was  made  be- 
tween the  town  and  the  commissioners  of 
the  lunatic  hospital  on  June  23,  1876,  which 
is  tbe  contract  under  which  the  water  now 
In  question  was  furnished.  The  provisions 
of  that  contract  are  as  follows:  First  Tbe 
state  agreed  to  construct  and  fully  complete 
a  reservoir  at  its  sole  expense,  with  a  min- 
imum capacity  of  five  million  gallons,  lo- 
cated near  tbe  hospital,  "which  reservoir 
shall  be  perpetually  kept  by  tbe  state,  at  Its 
sole  expense  in  a  perfect  and  pure*  condi- 
tion." Second.  The  town  was  "to  have  the 
perpetual  right"  to  use  the  reservoir  "as  a 
storage  basin  for  a  supply  of  water  to  said 
town,  and  to  such  other  places  as  tbe  town 
may  hereafter  desire."  with  a  right  to  lay 
pipes  through  tbe  grounds  of  the  hospital  as 
part  of  the  system  of  waterworks  of  the 
town.  Third.  The  town  agreed  by  Decem- 
ber 1, 1896,  to  "complete  and  thenceforth  for- 
ever maintain  Its  proposed  waterworks  be- 
tween tbe  sources  of  supply  and  reservoir 
and  perpetually  thereafter  keep  a  constant 
and  ample  supply  of  water  in  the  reservoir, 
and  permit  the  state  to  take  therefrom,  te 
any  manner  and  at  any  time,  all  the  water 
which  the  state  through  any  of  Its  antbor- 
Ized  agents  may  desire  or  deem  proper  for 
the  use  of  tbe  hospital,  and  of  all  buildings 
that  at  any  time  may  be  owned  by  tbe  state 
on  the  grounds,  and  also  for  use  on  the 
grounds  themselves,  as  now  laid  out,  for 
any  purposes  whatever.  The  state  may  at 
any  time,  at  Its  own  expense  for  pipes,  take 
water  for  any  purposes  before  named  di- 
rectly from  the  pipes  to  be  laid  by  the  town." 
Fourth.  "Upon  the  Introduction .  of  the  wa- 
ter to  the  reservoir  by  the  town"  as  agreed, 
"the  state  shall  pay  to  tbe  town  of  Danvers 
the  sum  of  f  12,500,  and  from  such  time  an- 
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niully  thereafter  for  tbe  term  of  20  years, 
shall  pay  to  the  town  tbe  sum  of  fl,000  aa 
full  compensation  for  the  future  supply  of 
water  for  the  hospital  and  other  buUdlngs 
and  grounds."  Fifth.  "At  the  expiration  of 
■aid  twenty  years  tbe  state  and  town  shall 
by  mutual  agreement  flz  upon  the  annual 
water  rates  thereafter  to  be  paid  hy  tbe 
state."  The  town  Immediately  made  a  con- 
tract with  one  George  H.  Norman,  by  which 
the  waterworks  were  to  be  constructed  for 
tbe  snm  of  $162,600,  and  the  commissioners 
erected  a  reservoir  on  Hathorne  Kill  at  a 
cost  of  $37,S00  or  thereabouts.  Upon  the 
introduction  of  the  water  Into  the  reservoir, 
the  commissioners  paid  tbe  town  tbe  $12,- 
600.  Tbe  20  years  during  which  the  water 
rates  were  fixed  by  the  contract  expired  on 
December  1,  1896,  and  the  commissioners,  In 
their  award  wblcb  Is  now  before  us,  have 
fixed  tb^  rates  for  the  three  years  next  suc- 
ceeding. 

The  question  to  be  decided  by  tbe  com- 
missioners was  almost  entirely,  If  not  en- 
tirely, a  question  of  fact  The  case  which 
tbey  bad  to  deal  with  was  what  was  rea- 
sonably dne  for  the  services  performed  by 
tbe  town  In  putting  water  Into  the  reservoir 
on  Hathorne  Hill,  for  the  use  of  the  com- 
monwealth, under  the  contract  of  June  23, 
1878.  By  tbe  contract  the  water  was  to  be 
put  in  tbe  reservoir  by  the  town,  and  the 
town  was  to  be  paid  for  doing  so.  But  the 
parties  did  not  agree  upon  tbe  price,  nor  did 
tbcy  state  In  their  contract  what  basis  should 
be  adopted  for  fixing  tbe  price.  Stripped  of 
detail,  the  case  was  one  where  tbe  town  had 
furnished  the  commonwealth  with  something 
of  value  to  be  paid  for  by  the  commonwealth, 
but  without  an  agreement  as  to  the  amount 
to  be  paid.  Under  those  circumstances  the 
court  has  to  find  what  Is  a  reasonable  price, 
and  that  is  almost  purely  an  Inference  of 
fact  The  parties  and  tbe  commissioners 
have  treated  what  In  our  opinion  were  ques- 
tions of  fact  as  questions  of  law,  but  on  the 
whole  we  do  not  for  this  reason  think  that 
tbe  case  must  go  back  for  a  further  trial.  . 

Tbe  commissioners  ruled,  In  accordance 
wltb  a  request  made  by  tbe  commonwealth, 
that  the  sum  to  be  paid  "should  be  based  on 
tbe  cost  to  place  the  quantity  of  water  used 
at  the  hospital  In  tbe  reservoir,"  In  making 
an  estimate  of  this  cost  the  commissioners 
have  taken  1,000  gallons  as  the  unit  and 
have  determined  what  it  cost  to  put  1,000 
gallons  of  water  In  the  reservoir.  They  first 
fonnd  the  cost  of  the  works  outside  the  res- 
ervoir, and  allowed  interest  on  that  amount 
at  a  fair  rate;  to  this  tbey  added  an  allow- 
ance for  yearly  depredation,  and  they  added 
tbe  operating  expenses.  This  total  cost  di- 
vided by  the  number  of  gallons  pumped  gave 
tbe  cost  per  gallon,  and  that  multiplied  by 
tbe  number  used  by  the  hospital  gave  the 
sum  to  be  paid  by  tlie  state,  with  this  mod- 
ification: tbe  state  was  held  to  be  entitled 
to  a  credit  for  the  use  made  by  the  town  of 


the  reservoir.  The  cost  of  the  plant  outside 
the  reservoir  was  found  to  be  $2&2,441.18,  in 
place  of  the  original  contract  price  of  $162,- 
600.  Tbe  difference  Is  made  up  of  $16,504 
tm  3  miles  and  3,088  feet  of  distributing  pipe 
laid  when  the  works  were  built,  In  addition 
to  the  amount  called  for  by  the  contract  $1,- 
463.26,  not  accounted  for,  paid  to  tbe  con- 
tractor at  that  time,  and  $49,483.16,  expend- 
ed at  and  between  the  pond  and  the  reser- 
voir since  the  original  construction  of  tbe 
works,  plus  $62,488.76,  expended  between  the 
reservoir  and  the  houses  since  then,  for  ad- 
ditional distribution  pipe  and  similar  pur- 
poses. The  commissioners  found  that 
per  cent  was  a  fair  rate  of  interest  This 
made  tbe  interest  charge  $13,159.85.  They 
found  that  the  proper  yearly  allowance  for 
depredation  was  $5,618.86,  and  the  cost  of 
maintenance  and  operation  $6,000,  making  a 
total  of  $24,778.71.  The  total  amount  of  wa- 
ter pumped/was  234,500,000  gallons,  making 
the  coat  of  1,000  gallons  10.67  cents.  Tbe 
amonnt  used  by  the  hospital  was  45,625.000 
gallons,  which  made  a  yearly  sum  of  $4,822.56. 
Prom  this  tbey  deducted  four-fifths  of  the  In* 
terest,  calculated  at  the  same  rate  on  the  cost 
of  the  reservoir.  Tbey  found  that  '*the  state 
bad  private  and  particular  reasons  for  a  reser- 
voir of  tbe  size  and  location  built,  and  derives 
special  advantages  therefrom  not  participated 
In  by  the  town,"  and  ascertained  the  value 
of  the  reservoir  to  each  party  by  taking  tbe 
amount  of  water  consumed  by  the  two  re- 
spectively. This  they  found  to  be  as  4  to  1. 
This  gare  the  commonwealth  a  credit  of 
350. 

The  principal  contention  of  the  common- 
wealth Is  that  It  has  nothing  to  do  with  the 
plant  on  tbe  town  side  of  tbe  reservoir,  that 
interest  should  be  allowed  on  the  cost  of  tbe 
plant  at  and  between  the  pond  and  reser- 
voir only,  and  that  the  allowance  for  depre- 
ciation and  for  operating  expenses  shonld  be 
confined  to  this  portion  of  the  plant;  fur- 
ther, that,  If  the  cost  on  which  Interest  is  to 
be  charged  is  not  so  limited,  Interest  shonld 
not  be  charged  on  tbe  $79,092.76  ($16,504^ 
$62,488.76)  expended  for  distribution  pipes 
beyond  those  called  for  by  the  original  con- 
tract; and  that.  In  place  of  being  charged 
interest  on  tbe  $12,500  contributed  by  the 
town  (as  It  Is,  for  this  $12,500  is  Included  In 
the  $292,441.18),  It  Is  entitled  to  a  credit  for 
Interest  on  that  for  the  same  reason  for 
which  It  Is  given  a  credit  for  Interest  on  four- 
fifths  of  tbe  cost  of  the  reservoir.  The  main 
contention  of  tbe  town  Is  that  It  Is  entitled 
to  a  profit  on  tbe  water  furnished  the  com- 
monwealth, as  It  Is  on  water  furnished  other 
water  takers  or  consumers,  and  that  the  com- 
monwealth Is  not  entitled  to  tbe  credit  of 
$1,350  given  It  for  the  use  of  the  reservoir. 
It  further  contends  that  If  It  Is  to  be  char- 
ged for  the  use  of  tbe  reservoir,  that  sum 
should  be  taken  Into  account  In  computing 
tbe  cost  of  tbe  unit  of  1,000  gallons.  It  also 
contebdB  that  It  la  entitled  to  interest  <m  tbe 
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three  yearly  payments  from  tlie  ead  of  each 
year.  Ou  the  main  contentlona  of  the  com- 
monwealth and  the  town  we  see  no  error  of 
law.  In  asking  for  a  profit  on  the  water 
supplied  by  It,  the  town  in  substance  asks  to 
be  allowed  to  treat  the  commonwealth  on  the 
basis  on  which  it  would  have  bad  the  right 
to  treat  It  if  it  had  built  a  complete  system 
of  waterworks  at  its  own  expense.  But  that 
was  not  the  case.  On  the  contrary,  It  was 
not  prepared  to  expend  more  than  $150,000 
on  a  system  of  waterworks,  and  a  complete 
system  cost  |200,000.  Under  these  circum- 
stances It  Joined  the  commonwealth  In  es- 
tablishing this  system  in  which  the  common- 
wealth provided  the  reservoir,  and  the  town 
provided  the  rest  of  the  plant,  at  a  cost  of 
$162,500,  on  the  promise  of  the  common- 
wealth to  pay  it  $12,600  on  the  completion 
of  the  plant.  The  commonwealth,  on  the  oth- 
er band,  in  a&klag  to  limit  the  town  to  inter- 
est on  the  coat  of  the  works  at  and  between 
the  pond  and  the  reservoir,  and  to  the  depre- 
ciation on  that  portion  only,  and  to  the  oper- 
ation of  it,  is  asking  to  be  allowed  to  stand 
on  the  same  basis  as  if  It  had  built  a  system 
of  its  own,  ending  at  the  reservoir,  and  was 
Indebted  to  the  town  for  the  erection  and 
maintenance  and  operation  of  a  part  of  that 
system.  In  oar  opinion  neither  contention 
is  correct.  On  the  contrary,  it  Is  plain  that 
the  town  was  not  prepared  to  build  and  did 
not  build  a  system  of  Its  own,  bat  accepted 
the  co-operation  of  the  commonwealth  In  fur- 
nishing the  reservoir  and  in  the  payment  of 
$12,500  to  keep  the  cost  of  the  waterworks  to 
itself  within  the  $150,000,  to  which  the  citt- 
zens  decided  to  limit  the  town.  The  system 
of  waterworks  in  question  Is  a  system  pro- 
duced by  the  town  and  commonwealth  for 
their  Joint  use,  and  for  that  reason  the  town 
l8  not  entitled  to  charge  the  commonwealth  a 
profit  on  water  consumed  at  Its  hospital.  It 
Is  also  plain  that  the  commonwealth  elected 
to  come  Into  the  town  system  of  water,  and 
was  not  prepared  to  establish  a  system  end- 
ing at  the  reservoir  on  Hathorne  Hill.  Aft- 
er electing  to  come  Into  tbe  system,  it  can- 
not ask  to  be  treated  as  if  a  supply  pipe  hod 
been  constructed  to  the  reservoir  and  tbe 
system  bad  ended  there.  Tbe  sum  reason- 
ably due  from  it  depends  upon  its  share  of 
the  expense  actually  incurred  in  maintaining 
and  operating  this  system  of  waterworks, 
and  not  on  wiiat  might  be  calculated  would 
have  been  tbe  expense  to  operate  a  plant  end- 
ing at  the  reservoir,  bad  such  a  plant  been 
built.  There  is  a  similar  if  not  the  same 
reason  for  charging  the  commonwealth  with 
a  share  of  tbe  whole  system  tbat  there  Is 
for  chiirging  the  water  taker  next -the  reser- 
voir the  same  rate  charged  the  water  taker 
at  the  end  of  the  most  remote  distributing 
pipe.  For  these  reasons  we  are  of  opinion 
that  there  was  no  error  of  law  in  refusing  to 
give  the  town  a  prefit  on  the  one  band,  and 
on  the  other  band  In  refusing  to  limit  It  to 
the  cost,  malnteoance,  and  operation  of  the 


plant  at  and  between  the  pond  and  the  reser- 
voir. Nor  -was  there  any  error  of  law  In 
Including  in  the  cost  subsequent  extensions 
of  the  distributing  pipes.  In  connection  with 
the  last  two  of  these  propositions,  It  is  to  be 
noted  that  the  contract  pontemplates  the  pos- 
sible extension  of  [he  system  to  other  towns. 
It  is  ttiere  provided  that  the  reservoir  is  to 
be  used  "as  a  storage  basin  for  a  supply  ct 
water  to  said  town  and  tq  such  other  places 
as  the  town  may  hereafter  desire." 

We  are  also  of  opinion  that  the  evidence 
as  to  the  sums  paid  at  the  state  prison  and 
In  other  towns  was  properly  excluded. 

As  to  the  contention  of  the  town  tliat,  if 
it  is  to  pay  for  tbe  use  of  the  reservoir,  the 
$1,350  paid  by  It  should  be  included  In  esti- 
mating the  cost  of  delivering  tbe  1,000  gal- 
lons, the  question  was  not,  wtiat  did  it  cost 
to  deliver  1,000  gallons?  It  was,  .what  did 
it  cost  the  town  to  put  1,000  gallons  in  the 
reservoir?  The  $1,350  la  paid  for  the  use 
made  by  the  town  of  the  reservoir  tar  water 
not  consumed  by  the  commonwealth,  the 
hospital  standing  the  balance  of  Interest  on 
the  cost  of  the  reservoir,  to  wit,  $337.50,  for 
the  use  which  it  makes  of  the  reservoir. 
We  see  no  error  of  law  here. 

We  are  also  of  opinion  that  no  redaction 
Is  to  be  made  from  the  sum  awarded  by  tbe 
commissioners  by  reason  of  this  payment  of 
$12,500.  By  the -terms  of  the  award  such  a 
reduction  Is  to  be  made  if,  "as  matter  of 
law,  tbe  true  construction  of  that  claose  of 
the  contract  and  of  the  whole  contract  should 
be  that  the  sum  of  $12,500  was  paid  as  a 
contribution  by  the  state  towards  the  cost 
of  that  portion  of  the  waterworks  owned  by 
the  town,  or  If  it  should  be  determined  to  be 
a  sum  paid  In  advance  as  water  rates  for 
the  period  of  20  years  and  forever."  If  this 
Is  a  question  of  law  at  all,  we  see  no  error 
in  the  view  taken  by  the  commissioners,  to 
wit,  that  after  the  period  of  the  20  years  at 
any  rate  the  commonwealth  bad  no  interest 
in  the  plant  by  reason  of  this  payment,  and 
was  not  entitled  to  consideration  by  reason 
i)f  it  The  commonwealth,  in  arguing  the 
motion  of  the  town  to  have  the  award  re- 
committed for  modification,  has  pointed  out 
that  not  only  Is  it  denied  a  credit  by  reason 
of  the  payment  of  $12,500,  but  that  it  is 
made  to  pay  interest  on  this  sum,  for  it  Is 
Included  in  the  $202,441.18  on  which  it  Is 
cbarged  Interest  But  that  question  was 
not  raised  by  any  of  the  rulings  requested 
by  the  commonweatth,  and  does  not  appear 
to  have  been  called  to  the  attention  of  the 
commissioners;  and  for  that  reason  It  can- 
not be  taken  to  be  ground  for  sending  the 
ca^e  back  because  of  a  mistrial.  In  dispos- 
ing of  tills  mutter  on  this  ground,  we  shonid 
add  that  the  commissioners  would  be  war 
ranted  in  treating  It  as  they  did.  It  might 
well  be  taken  that  the  $12,500  paid  tbe  town 
stands  on  a  dlDTcrent  footing  from  that  of 
the  $3T,500  expended  In  constracting  tbe 
commonwealth's  reservoir.  For  the  912;600 
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p&ld  tlie  town,  the  commonwealth  did  not 
■tfpnlate  In  the  contract  for  an  undivided 
Interest  In  the  plant  outside  the  reservoir, 
or  fiv  the  ownership  of  a  specifled  portion  of 
it  The  title  to  the  plant  outside  the  reser- 
Tolr  was  and  is  In  tlw  tt>wn,  while  the  title 
to  the  reaerrolr  bnllt  with  the  $37,500  is  in 
ttie  eonunonwealth.  The  view  may  well  be 
taken  that  on  the  eiqplrfttlon  of  the  20  years, 
If  not  before^  the  f»mmonwealth  was  not 
mtltled  to  consideration  by  reason  ot  this 
payment. 

The  commonwealth's  next  dalm  Is  IMt  no 
snm  should  be  charged  for  depredation  ot 
the  town's  works  between  the  pond  and  the 
reserrolr,  because  by  the  terms  of  the  eon- 
tract  the  town  Is  obliged  to  "tOreTer  main- 
tain Its  proposed  waterworks  between  the 
■onrces  of  sDiqily  and  the  reserrolr."  This 
dause  in  the  contract  is  in  marked  contrast 
to  the  clause  as-  to  UN  mainteaunce  at  tbs 
reserrolr;  It  is  provided  that  the  reservoir 
ta  to*  be  maintained  "at  Its  sole  expense." 
We  see  no  enor  ot  law  In  this. 

It  appears  that  since  ttie  completion  of 
the  works  an  additional  reservoir  has  been 
bnllt  oa  Wills  Hill,  and  the  commonwealth 
claims  that  the  cost  of  this  should  not  be 
Included  In  tiie  plant  on  which  It  payi  In- 
^»t;  and  on  which  It  pays  the  cost  of 
maintenance  and  operation.  It  Is  not  stat- 
ed In  the  report  why  this  was  built.  Wo  can- 
not say  that  it  was  not  a  proper  ^expendl- 
tnre,  and  no  error  of  law  appears  in  Includ- 
ing It  In  the  calculation. 

The  ccKimonwealtfa's  next  claim  Is  to  "be 
credited  with  interest  on  the  value  of  the 
site  for  the  reservoir."  Its  contention  here 
Is  that,  as  the  town  is  allowed  for  land, 
purchased  and  land  damages  paid,  it  la  en- 
titled to  a  credit  for  the  use  of  Its  land.  We 
■ee  no  error  of  law  in  omitting  this.  The 
commonwealth  already  owned  the  land,  and 
needed  a  reservoir  for  Its  own  use.  The 
land  for  the  coat  of  which  an  allowance  Is 
made  to  the  town  was  purchased  by  It  for 
this  purpose,  and  this  purpose  only. 

The  question  of  interest  on  the  yearly 
sums  found  due  has  been  referred  to  the 
court  by  the  commissioners.  We  think  that 
the  commonwealth  Is  liable  for  interest  as 
damages  from  the  end  of  each  year.  The 
case  is  like  Hodgklns  v.  IMce,  141  Mass.  162, 
B  N.  E.  S02. 

The  award  being  silent  on  the  matter,  the 
petitioner  Is  entitled  to  costs  before  the  com- 
missioners. Woolson  T.  Boston  &  Worcester 
Railroad,  103  Mass.  580,  but  neither  party  Is 
entitled  to  costs  in  this  court 

The  entry  must  be: 

Jodfnnent  on  the  award  in  favor  of  the 
plalnUffs  for  the  sum  of  $10,417.68,  vrlth  In- 
terest at  per  cent,  on  $3,472.56,  part  of  said 
sum  of  $10,417.68,  from  December  I,  1807, 
and  on  $3,472.56.  also  part  thereof,  from  De- 
cember 1,  189S,  and  on  $3,472.56,  the  balance 
of  said  $10,417.68,  from  December  1,  1899, 
and  costs  of  hearing  before  commissioners. 


(184  MBSt.  6B0) 
ROWLEY  V.  D'AROT. 
D'ARCY  T.  ROWLEY. 

(Supreme  Judicial  Court  of  Massadinsetts. 

Suffolk.  Jan.  7,  1904.) 

ASSIONUXNT  FOR  BENEFIT  OF  CREDITORS— 
BAJLBS  BT  ASSIONaB-PUFFINO  BT  CREDIT- 
ORS—EFFECT  ON  SAZiE— CREDITORS'  LIABIL- 
ITY. 

1.  Where,  at  an  assignee's  auction  sale  of 
his  buK^vent's  property,  certaio  creditors  com- 
bined to  puff  the  price,  hut  there  wss  no  evi- 
dence that  the  conduct  of  the  bidders  aroused 
any  snspiclon  in  the  mind  of  the  pnrchaser  at 
the  time,  orHbat  sncb  paffera  were  either  em- 
ployed or  acting  on  benalf  of  tho  asaigoee,  or 
that  their  conduct  was  known  to  him,  the  pnr- 
chaser was  not  entitled  to  have  the  sale  va- 
cated by  rea8<m  of  the  acts  of  sach  creditors. 

2.  Where  certain  creditor!  attended  an  as- 
tlgoee's  sale  of  their  debtor's  propert7,  and 
combined  to  puff  the  price  by  fictitious  bids, 
such  creditors,  as  between  themselves,  could 
not  etipulate  for  immonitj  from  any  risk  of 
being  held  personally  liable  for  thw  several 
offers  by  the  assignee. 

Exceptions  from  Superior  Court,  Suffolk 
County;  Edward  P.  Pierce,  Judge. 

Actions  by  0.  W.  Rowley,  as  asslgbee  of 
the  firm  of  Berkman  Bros.,  against  one  D'Ar- 
cy,  to  recover  the  price  of  property  purchased 
at  an  assignee's  sale  at  auction,  and  by  D'Ar- 
cy  against  Rowley,  as  assignee,  to  be  relieved 
from  the  sale.  From  a  Judgment  In  favor  of 
the  assignee  In  both  cases,  D*Ar(7  brings  ex- 
ceptions. Overruled. 

Frank  N.  Nay  and  Leon  H.  Abbott,  for  pur- 
chaser. George  R  Swasey,  Clarence  W.  Row- 
ley, and  John  S.  Slater,  for  assignee. 

BRALEY,  J.  The  principal  question  in 
these  cases  is  whether  the  defendant  I^Arcy 
can  be  held  to  pay  any  further  sum  under  a 
written  contract  of  sale  made  between  the 
parties,  or  is  entitled  to  recover  back  what 
he  has  already  paid,  on  the  ground  that  he 
bought  the  property  at  auction,  at  which,  an- 
known  to  him,  fictitious  bids  were  made  to 
raise  the  price,  and  in  consequence  of  which 
he  was  deceived  and  defrauded.  As  a  vw* 
diet  was  ordered  for  the  assignee,  the  evi- 
dence Is  to  be  considered  In  the  light  most 
favorable  to  this  contention.  It  was  under- 
stood by  the  parties  to  these  suits  that  there 
was  to  be  a  final  sale  of  the  rights  'of  the 
debtors  in  the  property  described  In  the  con- 
tract, to  be  held  at  the  <^ce  of  the  as- 
signee, and  at  the  time  appointed  they  and 
other  creditors  of  the  debtors  attended.  The 
property  was  offered  for  sale  by  the  assignee, 
and  bids  were  called  for,  and  made  by  dif- 
ferent persons.  And  It  appears  that,  in  re- 
sponse to  a  call  for  bids  by  the  assignee, 
some  of  the  creditors  would  make  a  bid; 
then  the  bidding  would  cease  tOT  a  time,  and 
they  would  leave  the  room,  apparently  for 
consultation  between  themselves,  after  which 
they  returned,  and  bidding  would  be  resum- 
ed. All  the  proceedings  appenr  to  have  been 
conducted  with  great  deliberation,  and  a  pe- 
riod of  four  hours  elapsed  between  the  time 
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when  the  property  was  pnt  up  and  when  It 
was  sold.  The  conduct  of  the  bidders  and 
the  manner  of  bidding  does  not  seem  to  have 
aroused  at  the  time  any  suspicion  In  the 
mind  of  the  defendant  D'Arcy  that  the  sale 
was  not  b^ug  fairly  conducted,  and  It  Is  to 
be  noted  in  this  connection  tbat  during  all 
this  period  his  counsel  was  present  to  assist 
and  adTise  him,  80  far  as  advice  might  be 
deemed  necessary.  Finally  the  successful 
bid  or  offer  was  made  by  the  buyer  and  ac- 
cepted by  the  assignee  in  writing,  and  this 
was  followed  hy,  and  formed  the  basis  of, 
the  contract  in  suit  While  some  of  the  con- 
ditions that  attended  the  sale  are  unusual, 
yet  the  characteristic  features  of  a  sale  by 
auction  are  found.  At  a  time  duly  appointed 
and  announced,  property  to  which  the  vendw 
had  a  good  titie  is  evenly  pnt  up  and  offered 
fbr  sale,  bids  are  made,  and  It  is  sold  to  the 
blghest  bidder.  Such  a  sale  must  be  consid- 
ered and  treated  as  having  been  made'l^ 
auction. 

It  was  clearly  the  purpose  of  the  assignee 
and  of  the  creditors  present,  and  who  made 
bids,  to  realize  for  the  propraty  the  highest 
obtainable  price;  and  in  good  faith,  by  prop- 
er means,  tbey  might  lawfully  carry  out  this 
purpose,  in  order  to  prevent  a  sacrifice  of  tiie 
estate  of  tbe  insolvent  debtors.  Fblppen  t. 
Stlcbney,  3  Mete.  884,  888, 380.  But  a  combi- 
nation by  them  to.  enhance  the  price  to  be 
obtained  by  fictitious  bids  at  a  sale  to  be 
made  without  reserve  to  tte  Ughest  bidder 
would  be  a  fraud  practiced  upon  those  who 
bid  without  knowledge  of  the  arrangement 
and  give  to  the  buyer  a  right  to  aToId  the 
sale.  Curtis  v.  AsplnwaU,  114  Mass.  187,  19 
Am.  Rep.  882.  From  the  te^mony  of  one  of 
flie  witnesses,  it  might  be  Inferred  that  some 
of  the  bids  made  by  the  creditors,  and  be- 
ton  tbe  final  bid  of  the  defendant  D'Arcy, 
to  whom  the  property  was  struck  off,  were 
of  this  character;  and  in  his  answer  In  tbe 
first  case,  which  must  be  taken  to  state  the 
position  taken  by  him  at  the  trial,  be  relies 
upon  this  by-bldding  to  avoid  the  sale.  But 
be  does  not  arer  that  these  puflFers  were  em- 
ployed by  the  assignee,  <x  acting  in  Us  be- 
half, or  that  their  conduct  was  known  to 
falm.  He  alleges  that  they  were  employed  by 
the  creditors  of  the  estate  in  whose  behalf 
the  property  was  put  up  and  ofFered  for  sale. 
His  offer  of  proof,  which  was  excluded  at 
the  trial,  does  not  aid  blm,  for.  If  the  evt- 
dence  offered  had  been  admissible  under  flie 
pleadings,  and  is  taken  most  strongly  against 
the  assignee,  wbile  he  might,  It  the  offer 
were  true,  be  found  guilty  of  grave  miscon- 
duct In  his  office,  there  is  no  stotement  from 
which  It  can  be  specifically  Inferred  that  by- 
blddere  were  to  be  employed  by  him,  or.  with 
his  knoiriedge  or  consoit  allowed  to  bid  at 
tbe  auction.  If  the  scheme  outlined  was  to 


be  put  through,  by-bldding  would  have  been 
fatal  to  Its  success,  as  It  was  not  desired  to 
enhance  the  price  of  the  property  to  t>e  sold, 
but  the  purpose  was  to  enable  the  defendant 
D'Arcy  to  get  It  as  cheaply  as  possible,  pro- 
vided he  made  certain  payments  to  the  as- 
signee. As  assignee,  the  plaintiff  Rowley 
held  by  a  good  title  the  property  of  tbe  debt- 
ors,  to  be  properly  administered,  and  applied 
In  thdr  behalf  to  tbe  payment  (tf  tbdr  debti^ 
and  also  represented  the  righto  of  the  credit- 
ors that  all  the  property  of  the  debtors  should 
be  ascertained,  turned  into  money,  honestly 
accounted  for,  and  paid  over  to  them  to  the 
atent  of  the  Indebtedness  proved,  leas  tbe 
proper  expenses  at  admintetration  and  dlatii- 
bntion;  and,  in  all  suite  and  proceedings  In 
which  the  eateto  was  Involved,  It  was  Us 
duty  to  appear,  represent  And  act  for  them. 
Upon  the  assignment  being  made  to  htan  of 
the  proper^  of  the  Inaolvenk  debtwa,  he  was 
vested  wlUi  an  absolute  title  to  tbdr  estate, 
which  he  could  sell  eith«  by  public  auction, 
or  at  private  sale,  so  as  to  conrey  a  good  ti- 
tle to  the  purdiaser.  Pub.  8t  1882,  c.  1S7,  H 
49-60;  Tnlte  t.  Stevens,  08  Mass.  806;  Crow- 
ley T.  Hyde  et  aL,  lie  Mass.  680.  The  con- 
trol of  the  sale  was  wbolly  In  his  power  and 
under  his  direction,  and  no  other  person,  on 
the  evidence,  could  l^lly  release  any  Udder 
from  the  obllgatlra  incurred  by  bis  bid.  And 
'Qie  creditors  who  made  tlie  fictitious  bids 
could  not,  as  between  themselves,  provlds 
Immunity  from  any  risk  tif  bdng  held  per- 
sonally liable  for  their  several  offers.  For 
uiytblng  that  appears  in  tbe  case,  each  bid* 
der  could  have  berai  held  by  the  assignee  to 
have  taken  and  paid  for  the  propwty.  If  It 
.bad  been  struck  off  to  him.  All  of  the  evi- 
dence is  recited  In  the  exceptions,  and  falls 
to  show  any  misrepresentationa  by  the  as- 
signee, or  tiiat  he  knew  of  and  participated 
In  the  conduct  and  purpose  of  the  creditors 
at  any  time  before  the  final  bid  -wun  made 
and  accepted,  and  the  written  contract  sw- 
eated and  dellTered.  Tbe  essential  elemmt 
of  fraud  whldi  must  be  shown  on  tbe  part 
of  the  vendor,  or  of  the  person  wbo  abso* 
Intely  controls  and  direete  a  sale  by  auctlai 
In  order  to  avoid  It,  is  absent  And  as  the 
assignee  is  not  shown  to  bare  elthw  xwocuzed 
or  assented  to  the  fictitious  bids  made  at 
the  auction,  tbe  sale  is  not  voidable  on  tiie 
part  of  the  buyer,  and  must  stand.  PedC  t. 
Ust  28  W.  Va.  888,  48  Am.  Repw  888:  Nat. 
Bank  of  Vt»  Metropolis  t.  Sprague,  20  N.  J. 
Bq.  160-ieS;  McUUlen  t.  Harris.  110  Oa.  7% 
85  S.  E.  534.  48  U  R.  A.  846,  78  Am.  8t  Sep. 
03:  Towle  T.  Lesvltt.  28  N.  H.  860,  65  Ajn. 
Dec  105;  Rlgg  t.  Bchw^taer  et  al.,  170  Fa. 
640,  83  Atl.  116;  East  v.  Wood,  Adm*r,  62 
Ala.  818:  yeuEle  t.  WilUama,  8  How.  IM*  U 
L.  Ed.  1018. 

Exceptions  overruled. 
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BBAB8  T.  OROCKER  et  al.  MERCHANTS' 
NAT.  BANK  v.  SAME.  ORAT 
«t  al,  T.  SAME. 
(Sivrane  Judicial  Court  of  Massachnsetts. 
Saffollt.   Jan.  7,  1904.) 

BOSTON  TRANSIT  COM  MISSION— CONSTRUCTION 
OF  SUBWAT  AND  TUNNKIr-^ND  IN  8TRBSITS 
—NECESSITY  OP  FOUllAL  TAKINO— ADDITION- 

AL  SERVITUDE. 

1.  The  constructiOD  of  a  aubwaj  and  tnoDel 
in  the  street  under  tbe  aatbority  of  St.  IS&i, 

ft.  Til,  c.  548,  i  31,  withoat  a  forma!  taking  of 
and  In  tbe  streets,  is  not  illegal  on  tbe  groand 
that  it  would  impose  an  additional  servitude 
on  lands  previouslf  taken  for  streets,  and  thus 
deprive  of  tbelr  property  tbe  owners  of  tbe  fee 
of  the  streets. 

2.  Autbori^  to  take  lands  for  a  tunnel  and 
subway,  conferred  on  the  Boston  Transit  Com- 
mission by  St.  1894,  p.  771,  c.  &48,  S  31, 
though  It  includes  land  taken  and  held  under 
the  right  of  eminent  domain,  does  not  Imply 
that  there  is  no  right  to  use  the  public  ways 
without  such  taking. 

3.  St.  1902,  p.  457,  c  534,  I  19,  declaring 
that  "the  city  shall  bave,  hold,  and  enjoy  in 
its  private  and  proprietary  capacity  for  its 
own  property"  the  several  subways  and  the 
tunnel  built  or  to  be  built  under  the  statutes 
that  have  been  passed,  does  not  vest  In  the 
city  righta  of  private  property,  or  take  from 
abutting  owners  on  the  streets  any  part  of 
their  property,  so  as  to  require  a  formal  tak- 
ing of  land  in  the  streets  by  the  Boston  Tran- 
alt  Commission  as  a  prereqalslte  to  the  con- 
struction of  the  tnnnei  and  subway  nnder  tbe 
authority  of  St.  1894,  p.  771,  c.  648,  providing 
(section  SI)  for -the  taking  of  iH^perty  "held 
under  or  by  title  derived  under  eminent  do- 
main or  otherwise." 

Case  Reserved  from  Supreme  Jadlcial 
Oourt.  Suffolk  Oounty;  James  M.  Morton, 
Judge. 

Three  separate  bills  In  equity  by  Joshua 
M.  Sears  and  others  against  George  M.  Crock- 
er and  others,  constituting  the  Boston  Trans- 
it Commission.   Bills  diamissed. 

Levis  8.  Dabney,  BUlhn  O.  Loomls,  John 
C.  Gray,  Bdw.  W.  Hutchlns,  and  0.  F.  Ghoate, 
Jr.,  for  petitioners,  Thos.  M.  Babson,  for 
respondents. 

KNOWLTON,  a  J.  These  three  cases 
present  the  same  questions,  and  they  may  be 
considered  together  Id  one  opinion.  They 
are  bills  In  equity  to  obtain  an  Injunction 
against  the  defendants,  as  members  of  the 
Boston  Transit  Commission,  to  prevent  the 
constractlon  of  a  subway  and  tunnel  from 
Scollay  Square  to  East  Boston  through  pub- 
lic streets  In  front  of  tbe  premises  of  tbe 
several  plaintiffs,  without  a*  formal  taking 
of  land  In  the  streets.  The  plaintiffs  con- 
tend that  the  construction  of  the  tunnel  or 
subway  without  a  formal  taking  of  land  In 
the  streets  is  unauthorized  and  Illegal,  be- 
cause It  would  impose  an  additional  servi- 
tude upon  lands  previously  taken  for  streets, 
and  In  that  way  would  deprive  tbe  plaintiffs 
of  prcqwr^  as  owners  of  the  fee  in  parts  of 
these  streets,  and  because  St.  1894,  p.  771,  c. 
548.  i  31,  provides  for  the  taking  of  property 
*%^d  imder  or  by  title  derived  under  eml- 
asiit  domain  w  otherwise."  They  also  say 


that  their  position  Is  established  and  their 
contention  confirmed  by  tbe  provlslona  ot 
St  1902,  p.  457,  c.  534,  |  19,  that  "the  dty 
shall  have,  hold  and  enjoy  In  Its  private  ca- 
iltaclty,  for  Its  own  property,  the  existing 
subway,  the  East  Boston  tunnel,  tbe  0am 
bridge  street  subway,  and  the  tunnel  and 
subway  built  under  this  act,"  etc.  The 
question  whether  the  construction  of  tbe  tun- 
nel will  create  an  additional  servitude  upon 
the  plaintiffs'  lands  In  the  public  streets  lies 
at  the  foundation  of  these  cases,  and  should 
be  answered  at  the  outset  The  rules  and 
principles  applicable  to  such  questions  have 
often  been  considered  by  this  court  Attor- 
ney General  v.  Metropolitan  Railroad,  125 
Ma8B.'615,  28  Am.  Rep.  264;  Pierce  v.  Dcew, 
130  Mass.  75,  49  Am.  Rep.  7;  IJncoIn  v. 
Com..  164  Mass.  1.  41  N.  E.  Il2;  Howe  v. 
West  End  Street  Railway  Company,  167 
Mass.  46,  44  N.  E.  386;  White  v.  Blanchord 
Brothers  Company,  178  Mass.  363,  ^9  N.  E. 
1025;  New  England  Telegraph  and  Tele- 
phone Company  v.  Boston  Terminal  Com- 
pany, 182  Mass.  397,  65  N.  E.  835;  Eustis  r. 
Milton  Street  Railway  Company,  183  Mass. 
586,  67  N.  B.  663.  In  the  last  two  cases  the 
doctrine  was  stated  broadly,  In  accordance 
with  previous  decisions,  that  tbls  public  ease* 
ment  Includes  "every  kind  of  travel  and 
communication  for  the  movement  or  trans- 
portation of  persons  or  property,  which  Is 
reasonable  and  proper  In  the  use  of  a  public 
street.'"  In  the  early  settlement  of  the  coun- 
try and  In  the  location  of  streets  In  later 
times  these  ways  were  appropriated  to  the 
use  of  tbe  public  for  the  movement  of  per- 
sons and  property  from  place  to  place.  Just 
as  the  adjacent  lands  were  appropriated  to 
the  use  of  private  owners.  The  original 
proprietors  of  lands  In  Boston  and  the  orig- 
inal proprietors  of  lands  In  New  York  did  not 
foresee  the  growth  of  population  and  busi- 
ness which  has  Induced  landowners  to  erect 
buildings  16  or  20  stories  high,  and  to  exca- 
vate under  them  basements  and  cellars  and 
subcellars  to  be  ventilated  by  tbe  use  of  en- 
gines, to  be  lighted  by  electricity,  and  filled 
with  merchandise.  They  did  not  think  that 
the  surface  of  the  streets  would  be  Insuffi- 
cient for  the  use  of  thie  people  with  conven- 
ience and  comfort  In  moving  to  and  fro  and 
passing  In  and  out  In  the  transaction  of  busi- 
ness or  the  pursuit  of  pleasure.  It  is  now  a 
fact  of  common  knowledge  that  the  streets 
of  those  parts  of  Boston  which  are  most 
crowded  are  entirely  Inadequate  to  accom- 
modate tbe  public  travel  In  a  reasonably  sat- 
isfactory way  If  the  surface  alone  Is  used. 
Our  system,  which  leaves  to  the  landownei 
the  use  of  a  street  above  or  below  or  on  the 
surface,  io  far  as  he  can  use  It  without  In- 
terference with  the  rights  of  the  public.  Is 
just  and  right,  but  the  public  rights  In  these 
lands  are  plainly  paramount  and  they  In- 
elude,  as  they  ought  to  Include,  the  power  to 
appropriate  the  streets  above  or  below  the 
surface  as  well  aa  upon  It  in  any  way  tbat 
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Is  not  nnreasonable.  In  reference  either  to 
the  acts  of  all  wbo  have  occasion  to  travel 
or  to  the  effect  upon  the  property  of  abutters. 
The  Increase  of  requirements  for  the  public 
within  tbe  streets  of  our  large  cities  has  prob- 
ably equaled.  If  It  has  not  surpassed,  tbe  In- 
crease of  requirements  for  business  along  the 
streets. 

The  Legislature,  the  guardian  of  public 
Interests  and  of  private  rights,  has  deter- 
mined that  the  space  below  tbe  surface  of 
certain  streets  In  Boston  Is  needed  for  travel. 
The  question  Is  whether  action  under  the 
statutes  iQTolves  an  acquisition  of  a  new 
right  as  against  the  landowner,  or  ouly  an 
appropriation  and  regulation  of  existing 
rights.  It  hardly  can  be  contended  that  this 
Is  an  unreasonable  mode  of  using  the  streets 
In  reference  either  to  travelers  or  abutters. 
If  It  is  not  an  unreasonable  mode  of  using 
them,  the  mere  fact  that  it  deprives  abutters 
of  the  use  of  Taalta  and  other  simitar  under- 
ground structures  In  the  streets,  which  they 
have  heretofore  maintained,  Is  of  little  conse- 
quence. Abutters  are  bound  to  withdraw 
from  occupation  of  streets  above  or  below 
the  surface  whenever  the  public  needs  the 
occupied  space  for  travel.  Tbe  necessary  re- 
quirements of  the  public  for  trarel  were  all 
paid  for  when  tbe  land  was  taken,  what- 
ever they  may  be,  and  whether  the  partic- 
ulars of  them  were  foreseen  or  not.  The  on- 
ly limitation  upon  them  Is  that  they  shall 
be  of  a  kind  which  Is  not  unreasonable.  In 
the  i»«sent  case  the  travel  whlcb  is  being 
provided  for  Is  from  place  to  place  withiu 
the  city.  There  are  stopping  places  on  the 
subway  at  convenient  points.  In  that  re- 
spect it  Is  different  from  a  tunnel  designed 
only  or  chiefly  for  travel  for  long  distances. 
The  new  method  Is  a  substitution  In  part  of  a 
subterranean  use  of  the  streets  for  a  use  of 
their  surface  for  tbe  same  general  purpose. 
It  Is  impracticable  to  have  direct  communi- 
cation between  the  premises  of  abutters  and 
the  cars  In  the  tunnel,  but  by  going  a  short 
distance  access  to  them  may  be  had  from 
any  place.  We  are  of  oplnlou  that  this  use 
of  the  streets  is  within  the  purposes  for 
which  the  lands  were  taken,  and  that  uo  ad- 
ditional servitude  Is  created  by  It 

The  cases  bearing  upon  this  subject  which 
have  been  decided  in  other  courts  differ  so 
much  from  this  In  their  facts  and  in  the  leg- 
islation to  which  they  relate  that  they  are 
not  very  important  See  Bamsden  t.  Man- 
chester, South  Junction  &  Alttngbam  Railway 
Company,  1  Ex.  723;  In  re  New  York  Dis- 
trict Railway  Company,  107  N.  T.  42-62,  14 
N.  B.  187;  Hodgklnson  r.  Long  Island  Rdll- 
road.  4  Edw.  Ch.  411;  Adams  y.  Saratoga  & 
W.  Railroad  Company,  11  Barb.  41^1;  Chicago 
T.  Rumsey,  87  HI.  348;  'SummerQeld  t.  Chi- 
cago (III.)  64  N.  E.  480-494;  Baltimore  & 
Potomac  Railroad  Company  v.  Reaney,  42 
Md.  117.  The  authoi-ity  to  take  lands,  con- 
ferred npon  tbe  defendants  by  St  1S04,  p. 
771.  &  648i  I  81.  although  it  Inclodes  land 


taken  and  held  under  the  right  of  eminent 
domain,  does  not  Imply  that  there  Is  uo  right 
to  use  the  public  ways  without  such  taking. 
Indeed,  the  first  part  of  the  section  gives  the 
right  to  use  these  ways  before  It  refers  to 
the  subject  of  taking.  It  then  goes  on  to 
authorlz^  tbe  taking  of  private  property,  and 
closes  by  giving  a  broad  general  authority. 
Nor  Is  St  1902,  p.  '457,  c.  534.  |  19,  so  sig- 
nificant In  their  favor  as  the  plaintiffs  con- 
tend. It  declares  that  "the  city  shall  hare, 
hold,  and  enjoy  in  its  private  or  proprietary 
capacity  for  Its  own  property"  the  several 
subways  and  the  tunnel  built  and  to  be  buUt 
under  the  statutes  that  have  been  passed. 
This  is  In  accordance  with  the  prerlous  in- 
timations of  this  court  as  to  ownership  of 
the  subway  first  constructed.  Mahoney  t. 
Boston,  in  Mass.  427-^9,  50  N.  E.  930; 
Browne  t.  Turner,  176  Mass.  9-13,  66  N.  O. 
969.  But  It  does  not  purport  to  give  a 
private  proprietary  right  to  anything  more 
than  the  subways  and  tunnels  as  ttmctures. 
It  does  not  deal  with  the  rights  of  tbe  pul>- 
IIc  to  use  the  streets,  or  with  any  right  of 
private  property  In  the  streets  themselves. 
It  leareS'the  subways  lawfully  resting  in  the 
public  streets  by  virtue  of  the  rights  of  the 
public  therein,  and  It  gives  the  city  the  same 
kind  of  ownership  of  the  structures  that  gaa 
companies  and  electric  lighting  companies 
have  In  their  pipes  and  conduits,  except  tbat 
the  city  is  charged  with  certain  special  trusts 
In  the  ownership  of  these  subways.  This 
provision  of  tbe  statute  does  not  purport  to 
take  from  landowners  on  the  streets  any  part 
of  their  property.  The  statute  gives  damages 
to  all  persons  Injured  In  their  property  by  the 
acts  of  the  comoiisslon,  but  the  question 
whether  these  plaintiffs  are  entitled  to  dam- 
ages under  this  prorlslon  is  not  before  m. 
BUls  dismissed. 
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(Savrune  Jndidal  Court  of  Massachnsetta. 
Saffolk.  Jan.  7,  1904.) 

HUNHnPAZ*  CORPORATIONS-STRBirrS— UTIHO 
OUT— STATUTES— BENEFITS-CON- 
STITUTIONAL l^W. 

L  The  provisions  of  St.  1S91,  p.  880,  c.  823. 
and  St.  1892,  p.  444,  c.  402,  relative  to  Uying 
out  streets,  which  are  unconstitutional,  as  di- 
rectioK  an  assessment  without  reference  to  ben- 
efits, do  not  render  the  entire  statute  Invalid. 

2.  Tbe  proTiBions  of  St.  1891,  D.  883,  c.  323, 
f  9,  and  St  1892.  p.  467,  c  Ug,  |  4.  rclatire 
to  laying  out  streets,  to  the  effect  that  it  a 
building  be  erected  within  the  bonndarles  of 
&nj  way  shown  on  any  plan  after  the  filing 
thereof  under  the  Btatute,  and  not  removed  by 
the  owner  when  required  by  the  commission* 
era,  no  damage  to  tbe  estate  occasioned  by  the 
establish  meat  of  tbe  hi;;hway  can  be  recov- 
ered, are  uncoDRtitntional. 

3.  The  UDCOQStitutioQality  of  such  provision 
does  not  ailect  tbe  validity  of  other  portions  of 
the  act. 

Exceptions  from  Superior  Goiu^  "^ilTi^ft 
Couuty;  Albert  Mason,  Jodga. 
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Action  b7  one  Bdwards  against  one  Kraor* 
ton.  Jodgm^t  tat  plaintiff,  and  defendant 
bring!  exceptions.  Exceptions  oTemiled. 

Okiott  O.  Partrldce,  for  plalntUL  B,  D. 
Barker,  for  defendant 

KNOWLTON,  a  J.  This  Is  an  action  of 
contract  for  breach  of  a  covenant  In  a  deed. 
A  public  street  called  "Jersey  Street'  was 
laid  ont  bj  Ibe  street  commissioners  of  Bos* 
ton,  over  a  part  of  the  premises,  under  the 
anttaont7  <tf  St  1S81,  p.  88%  e.  823»  and  St 
1S92,  p.  444,  c.  402,  and  other  amendatory 
meta,  and  the  existence  of  this  street  conatl- 
tntes  a  tHmeh  of  the  corenant  In  the  deed  If 
the  statute  gave  the  board  authority  to  lay 
It  out  It  Is  contended  that  ttie  statate  Is 
nnciHistltattonal  In  two  particulars:  First 
that  it  purports  to  authorize  an  assessment 
of  the  whole  cost  of  construction  as  a  better- 
ment tax  upon  pn^r^  benefited,  without 
refteraice  to  the  amount  of  the  bendSta;  and, 
secondly,  becaoM  In  section  8  (St  1^1.  jf. 
883,  G.  828)  It  proTldes  that  no  compensation 
■h^  be  0v&k  for  land  taken  for  a  street  If 
the  owner,  after  the  flHng  of  a  plan  in  ac- 
cordance with  the  statute,  shall  erect  any 
building  within  the  boundaries  of  ai^  way, 
and  not  remove  it  when  required  by  .  the 
street  commissioners.  It  is  further  contend- 
ed that  Qiese  unconstitutional  provisions  ren- 
d»  the  entire  statute  void. 

■It  has  been  held  repeatedly  that  the  stat- 
ute is  unconstitutional  In  that  part  which 
directs  an  assessment  iQKm  abutters,  because 
tbe  assessmenta  are  to  be  made  wltibout  ref- 
erence to  benefits  ree^ved.  Lorden  t.  Oof- 
fey,  178  Mass.  489,  80  N.  E.  124;  White  v. 
Gove,  188  Sfoss.  888,  87  N.  B..  8S0;  Harwood 
r.  Boston  Street  Commissioners,  183  Uass. 
848»  67  N.  K.  862.  The  question  now  befcwe 
OB  Is  whether  this  Is  a  defect  which  rendos 
Ihe  whide  of  the  statute  tmconstltutlonal,  <tt 
only  that  pait  of  it  which  provideo  for  the 
assessment  The  general  rule  of  Uw  appli- 
cable to  tbe  qnestloii  Is  fkmillar.  It  Is  that 
If  the  different  parts  of  a  statute  are  separs;- 
ble,  so  that  the  part  which  is  unobjectlottable 
can  well  stand  alone,  and  If  It  is  so  far  in- 
dependent of  the  part  which  is  nnconstltu- 
tlcmal  Oat  tlie  Legislature  presumably  would 
bare  enacted  It  without  the  othv  If 
had  known  that  the  other  was  unconstitu- 
tional, tbe  act  can  be  glvra  effect  In  the  part 
which  la  unobjectlonahle,  and  set  aside  only 
In  the  other  part  If,  on  the  other  hand,  the 
valid  and  Invalid  parts  "are  so  mutually  con- 
nected with  each  other  *  *  *  as  to  war- 
rant a  belief  that  the  Lei^ature  Intended 
them  as  a  whole,  and  that  If  all  could  not 
be  carried  Into  dfect  the  Legislature  would 
not  pass,  the  residue  Independently,  •  •  • 
all  the  provisions  which  are  thus  d^endent 
must  faH."  Bisher  v.  UcOtaT,  1  Gray,  1,  21, 
61  Am.  Dec.  881;  Warren  v.  COiarlestown,  2 
Gray,  84;  Com.  v.  Clapp,  6  Gray,  97-100; 
Com.  V.  Hitohlngs.  Id.  48%  48B,  488;  Spar- 
hawk  V.  Sparhawk,  116  Mass.  816-820;  No- 


lan's Case,  122  Mass.  830;  White  v.  Oovc^ 
18S  Mass.  388,  67  N.  ID.  859.  Tbe  cases  hi 
which  the  doctrine  has  been  applied  are  nu- 
merous, and  some  of  them  present  dlfiBcoltles 
of  determination  upon  the  question  whether 
the  valid  and  InvaUd  parts  of  the  statute  are' 
essentially  and  inseparably  connected  In  sub- 
stance. In  statutes  providing  for  tbe  ex- 
penditure of  money  for  the  benefit  of  tbe 
public,  coDtelnlng  an  unconstitutional  provi- 
sion for  raising  money  by  taxation,  it  has 
been  lield  in  different  jurisdictions  that  Uie 
Invalid  part  may  be  disregarded,  and'the  sub- 
stantial part  enforced,  leaving  payment  to 
be  provided  for  In  a  constitutional  way. 
This  was  decided  in  Loeb  v.  Columbia  Town- 
ship Trustees,  179  U.  6.  472,  21  Supw  Ot  174^ 
45  L.  Bd.  280-a  case  in  whUdi  an  avenue  was 
widened  nndor  a  statute  provldliv  that  the 
cost  should  be  assessed  on  the  abutters,, 
whifih  was  assumed  to  be  unconstitutional  in 
that  particular.  A  similar  api^lcation  of  the 
prin^le  la  found  In  Gordon  v.  Ccamea,  47  N. 
Y.  flOB-417;  Matter  of  Oneida  Street  87  App. 
Dir.  28^  B6  N.  X.  Sun^  969;  Skaneatties 
Water  Go.  r.  Skaneateles,  161  N.  Y.  164-170, 
SB  K.  Bl.  662,  46.1fc  B.  A.  687;  Sffamm  v. 
State  Land  Office  Oommlssioner,  56  Mich. 
667-fi72,  28  N.  W.  S16;  State  r,  St  Louis 
County  District  Court,  66  Minn.  161-165,  68 
M.  W.  860;  Huntington  v.  Wwthen,  120  U.  8. 
97-102,  7  Sup.  Ot  469,  80  L.  Ed.  688;  and 
People  V.  Knopf,  183  IlL  4UM22,  66  N.  B. 
166.  A  few  of  the  analogotu  cases  dealing 
with  snbjecte  other  than  taxation  are  Cole  v. 
County  Commissioners,  TO  Me.  632-638)  7 
Atl.  897;  New  Bngland  Engineering  Compa- 
ny T.  Oakwood  Street  Railmy  Company  (G. 
O.)  76  Fed.  162-167,  and  Field  r.  Clark.  143 
U.  8.  649,  60%  687, 12  Sup.  Ct:  486,  86  L.  Ed. 
294.  Oases  dealing  with  tbe  general  ques- 
tion, in  which  tbe  whole  statute  was  held 
void,  sre  Warren  t,  CSurleBtown,  2  Gray,  84, 
99,  100;  Nolan's  Case,  122  Mass.  880;  Me^ 
mder  v.  State,  11  Ind.  482-485;  Slanson  r. 
Badne,  18  VnL  898-404;  State  r.  Montgom- 
ery, 94  M&  192,  47  AtL  166,  80  Am.  St  Bep. 
886;  Copeland  r.  St.  Joseph,  126  Mo.  417,  29 
8.  W.  2U;  and  Beelfoot  Levee  District  v. 
Dawson,  97  Tenn.  161,  86  &  W.  1041,  84  L. 
B,  A.  725. 

The  cases  first  dted,  In  their  appUcation  of 
ttie  principle,  fully  cover  the  case  at  bar. 
The  defective  part  of  the  statute  with  which 
we  are  now  dealing^  relates  only  to  the  mode 
at  taxatioo  by  which  the  money  shall  be 
raised  to  pay  for  tho  streets  laid  ont  and  con- 
structed. It  iHt»vldes  an  unconstitutional 
mode  of  Qtedal  taxation.  If  that  mode  can- 
not be  adopted,  It  is  not  to  be  presumed  that 
tbe  Legislature  Intended  that  no  stre'et  should 
be  laid  out  under  the  statute.  If  streets  are 
needed  and  laid  out  they  can  be  paid  for  by 
general  taxation,  or  a  proper  mode  of  special 
taxation  can  be  prescribed.  In  this  common- 
wealth it  never  has  been  held  or  intimated 
by  the  court  that  a  defect  in  the  mode  of 
taxation  prescribed  for  meeting  the  expense 
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of  coDstructlDg  a  street  or  sewer  sbonld  ren- 
der the  whole  proceeding  Invalid.  The  con- 
trary has  alvays  been  assumed.  In  Har* 
wood  T.  Street  GommlBstoners,  188  Mass.  848» 
67  N.  B.  362,  It  was  assumed  In  twms  In  ref- 
erence to  the  statute  sow  before  as.  See, 
also,  Weed  t.  Boston,  172  Mass.  28,  61  N.  D. 
204,  42  L.  R.  A.  642;  Hall  T.  Street  Commis- 
sioners, 177  Mass.  434,  59  N.  B.  68;  Stark  t. 
Boston,  180  Mass.  283,  62  N.  B.  876.  The 
constitutionality  of  the  provision  fbr  the  as- 
sessment of  betterments  does  not  affect  tiie 
Invalidity  of  other  parts  of  this  statute. 

The  act  provides  compensation  for  persons 
whose  land  Is  taken  for  a  street  St  1881,  p. 
884,  c.  823,  I  10;  St  1882,  p.  467.  C.  418,  |  6w 
It  creates  an  exertion  to  this  general  prtH 
vision  hy  declaring  that  If  a  btdldlng  Is  erect- 
ed within  the  boundaries  of  any  way  shown 
on  any  of  the  plans  after  the  filing  of  the 
plan  in  accordance  with  the  statute,  and  not 
removed  at  the  expeiue  of  the  owner  when 
required  by  the  board  of  commlsslonars,  no 
damage  to  the  estate  on  which  the  building 
is,  occadoned  by  the  subsequent  estabUab- 
ment  or  cliange  of  grade  of  any  highway, 
shall  be  recovered  by  or  paid  to  the  owner  of 
the  estata  Bt  1881,  p.  883,  c.  328,  I  9;  St. 
1882,  p.  466,  c.  418^  t  This  was  Intended 
to  prevent  any  nse  of  property  inconsistent 
with  the  plan  after  the  filing  of  a  plan,  and 
befwe  the  laying  out  of  a  way.  If  It  could 
have  that  effect  it  might  materially  interfere 
with  the  nse  which  an  owner  might  desire  to 
make  of  his  estate  for  many  years,  after  the 
filing  of  a  plan,  and  before  the  lajing  ont  of 
a  way.  The  statute  prescribes  no  compensa- 
tion for  this  Interference  wlQi  private  prop- 
erty. The  Legislature  cannot  constitution- 
ally so  interfere  with  the  nse  of  property 
without  giving  eompensatiCBi  to  the  owner. 
This  was  h^  In  reference  to  a  similar  stat- 
ute in  Ftirster  r.  Scott  136  N.  Z.  677-«88,  82 
N.  B.  876.  18  L.  R.  A.  548. 

In  the  act  before  us  there  is  no  express 
prohibition  of  the  owner's  use  of  his  proper- 
ty, but  it  is  declared  that  it  be  nses  it  other- 
wise than  in  accordance  with  the  plans  of 
the  street  eommlssionen,  it  may  be  taken 
from  htan  toe  a  way  without  giving  him  com- 
pensation. This  attempt  to  except  him  from 
the  general  rale  In  regard  to  the  taking  of 
property  under  the  right  of  eminent  domain 
Is  unconstitutional  and  IneffectnaL  Here 
again  we  have  the  question  whether  the  de- 
fect defeats  the  whole  statute.  It  is  connect- 
ed with  the  scheme  of  the  act  aa  the  assess- 
ment of  betterments  is  connected  with  it 
but  we  do  not  think  It  is  so  closely  connected 
with  it  as  to  have  been  deemed  by  the  Legis- 
lature an  essential  part  of  it  Without  such 
a  provlalott  the  filing  of  the  plans  would  be 
likely  in  most  cases  to  gidde  the  ownora  In 
making  erections  upon  their  pn^erty.  This 
nneonstltutlonal  part  of  the  law  is  an  excep- 
tion which  stands  by  Itself.  If  the  law  is  ad- 
ministered without  it,  the  only  change  from 
fbm  original  enactmnit  is  that  a  person  who 


has  built  In  tiie  manner  described  wffl  re- 
ceive hia  damages  when  the  land  is  taken  for 
a  street;  Instead  of  being  left  without  com- 
pensation. Although  the  subject  la  not  i^e 
from  difllculty.  we  are  of  opinion  that  tbl» 
part  of  the  act  should  be  held  so  far  separa- 
ble fnnn  tbe  oUm  pwtions  as  to  leave  the 
remaindv  valid.  The  two  unconstitutional 
parte  have  no  connection  with  each  other, 
and  alttiough  fact  tliat  the  stetute  Is  de- 
fective In  these  two  particulars.  Instead  of 
In  only  one,  strengthens  the  argument  against 
holding  the  other  parte  valid,  we  do  net 
think  It  makes  the  argument  insuperable. 
We  are  of  («)Inion  that  the  straet  laid  out  be- 
came a  legally  located  public  way,  and  OiMt 
Ite  existence  constitutes  a  breach  of  the  can- 
nant  in  the  deed. 
Bxceptiras  overruled. 


an  Haas, 

OITT  OF  WOROBSTBB  t.  S0sAB3>  OF 

APPEAL. 

(Supreme  Judicial  <3oart  of  Massadwissttst. 

Worcester.   Jan.  5,  1904.) 

TAXATION— STOCK  HELD  IN  TRUST  FOR  GOtt- 
PORATION. 

1.' Under  Rev.  Laws,  c.  14,  |  61,  provtdiiv  a 
system  for  distribution  among  dties  and  towns 
of  the  excise  tax  on  corporate  franchises  (bas- 
ed on  tbe  cash  value  of  tbe  stock,  less  the  val- 
ue of  real  estate  and  machinery  sabject  t» 
local  taxation),  with  the  evident  purpose  of 
giving  to  towns  a  share  thereof  measured  by 
tbe  number  of  ^shares  which  under  tbe  formw 
system  would  have  been  taxable  In  that  town, 
the  provision  that  If  stock  is  h^  by  traatees 
tbe  proportion  of  the  tax  correapoBdiiw  to  the 
amount  of  stock  so  held  shall  be  pala  to  th« 
dty  or  town  where  the  stock  would  have  been 
texed  under  chapter  12,  {  23,  cl.  5,  does  not 
apply  to  stock  owned  by  the  corporation  itself, 
but  held  by  a  trostee  for  it,  as  under  the  for- 
mer system  snch  stock  would  have  been  reach- 
ed for  taxation  only  through  the  increased  val- 
uation of  the  shares  owned  by  Indlvidua)  stock- 
holders. 

Case  reserved  from  Sapreme  Judicial 
Court  Worcester  County. 

Petition  for  certiorari  by  the  dty  of  Wor- 
cester against  tbe  board  of  appeal  in  tax  mat- 
ters. Reserved  fear  full  court  Petition  dla- 
missed. 

Arthur  P.  Ri^g,  for  petitioner.  F.  H. 
Nash,  Asst  Atty.  Gen.,  for  respondent 

HAMMOND,  J.  A  domestic  mannfactor 
Ing  corporation,  having  Ite  home  office  and 
sole  place  of  business  In  the  dty  of  Woi^ 
cester,  Iiad  purchased  certain  sharea  of  ite 
own  stock  as  an  investment  and  they  were 
held  by  a  resident  ot  that  city  as  trustee  for 
tbe  sole  benefit  of  tbe  corporation.  The  only 
question  is  whether,  under  Rev.  Lawa,  c.  14, 
S  61,  there  should  be  credited  and  paid  to  the 
city  the  tex  upon  these  shares. 

The  petitioner  contends  that  Bach  a  cor- 
poration, having  ite  home  office  and  aole 
place  of  bncdnesa  In  tbe  dty.  Is  a  person  who 
resides  in  that  dty,  within  ttu  meaning 
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those  vords  as  used  respectively  In  Rev. 
Laws.  c.  14,  i  61.  and  Id.  c.  12,  |  23,  d.  S, 
and  tbat  consequently  the  tax  upon  these 
shares  shoald  be  credited  to  the  city.  Wlth- 
ont  doubt,  the  language  of  the  statute  is 
broad  enough  to  cover  a  corporation,  bnt  In 
Ttew  of  the  history  of  the  legislation  upon 
the  subject  of  the  taxation  of  the  personal 
property  of  corporations,  and  the  decisions 
of  tlilB  court  as  to  the  Interpretation  of  the 
■tatutes.  we  are  of  opinion  that  the  position 
of  the  petitioner  la  unsound.  In  the  early  tax 
acts  no  mention  Is  made  of  corporate  stock 
by  name.  Bank  shares  are  first  mentioned 
in  1793  (St  1793,  p.  354,  c.  9A),  "shares  or 
property  in  any  Incorporate  bridges  or  turn- 
pike roads"  to  1800  (St  1800,  p.  120,  c.  77). 
and  "shares  in  any  Incorporated  company  pos- 
sessing taxable  property"  in  1804  (St  1804,  p. 
268,  c.  144).  Shares  in  insurance  companies  do 
not  seem  to  have  been  mentioned  specifically 
nntll  the  act  of  1822.  In  all  cases  Uie  shares 
were  to  be  assessed  "according  to  the  Jnst 
Talue  thereor*  to  the  Individual  sharehold- 
ers to  the  places  where  they  respectively  re- 
sided. There  was  no  express  provision  for 
assessing  the  property  of  a  corporation  In 
any  other  way.  An  Idea  seems  to  have  pre- 
Tailed,  however,  to  some  extent  at  least,  that, 
within  the  meaning  of  the  general  provisions 
of  the  tax  acts  provldtog  that  real  estate 
and  personal  property  were -to  be  assessed  to 
the  owner  thereof,  a  corporation  was  an  own- 
er; end  hence  arose  in  some  towns  the  prac- 
tice of  assessing  a  corporation  for  both  Ita 
refll  aud  personal  estate.  When  the  share- 
holders were  essessed'the  full  value  of  their 
shares,  and  the  corporation  was  also  assess- 
ed for  Its  real  and  personal  estate,  there  was 
a  plato  case  of  double  taxation  as  to  a  por- 
tion at  least  of  the  corporate  property,  both 
real  and  personal.  Ftoally  It  occurred  to  the 
Salem  Iron  Factory,  a  domestic  corporation, 
to  test  the  validity  of  the  tax  assessed  upon 
It  For  several  years  between  1796  and  1810 
the  assessors  of  Danvers  had  assessed  a  tax 
upon  this  corporation  for  Its  real  estate,  "con- 
sisting of  a  factbry  and  the  land  under  and 
adjolotog  the  same,"  situated  in  that  town, 
and  also  for  tlie  "personal  estate  used  to  and* 
about  the  factory,"  The  corporation  paid  the 
taxes,  and  brought  an  action  to  recover  back. 
It  was  argued  for  the  plaintiff  that  the  prop- 
arty  of  the  corporation  could  not  be  law- 
fully taxed  twice,  and,  since  the  stockholders 
were  taxed  for  the  full  value  of  the  shares, 
the  whole  tax  assessed  upon  the  corporation, 
as  well  that  part  upon  the  real  as  that  part 
upon  the  personal  estete,  was  Invalid.  The 
defendant  not  denying  that  If  the  tax  was 
valid  there  was  double  taxation,  malntatoed 
that  this  was  a  matter  to  be  corrected  by  the 
Legislature,  and  not  by  the  courts.  The  court 
said  there  was  no  doubt  that  the  "property 
Itself  was  a  subject  of  taxation,"  and  that  It 
depended  "on  the  construction  of  the  sev- 
eral tax  acts  whether  the  taxes  should  be  as- 
jewod  OD  itM  platotlfl  as  the  legal  owner 


of  the  specific  lands  and  goods,  or  on  the 
several  stockholders  and  members  of  the  cor- 
poration as  the  persons  beneficially  Interest- 
ed to  the  property";  and  then  stated  that 
"the  latter  course  seems  best  to  comport  with 
the  general  scope  and  object  of  the  succes- 
sive statutes  for  the  valuation  and  taxation 
of  estates  withto  the  commonwealth."  'JUhe 
shares  betog  taxable  to  the  individual  share- 
holders to  the  towns  where  they  respective- 
ly reside,  the  court  proceeds  to  say  that  "it 
appears  unjust  and  contrary  to  the  spirit  of 
our  laws  that  the  corporation  should  also  be 
taxed  for  the  same  property,"  and  hence  the 
tax  upon  personal  property  was  Illegal.  But 
a  dlsttoctlon  was  made  between  the  tax  on 
personal  and  that  on  real  estate.  Under  the 
law,  real  estate  owned  by  a  corporation  was 
tocluded  to  the  valuation  of  a  town  upon 
which  the  state  tax  was  based,  but  the  cor- 
poration was  "not  tocluded  among  the  tohab- 
itants  of  that  town  liable  to  taxation."  The 
court  remarking  that  "It  would  be  unjust  If 
real  estate  which  Is  tocluded  to  estimating 
the  amount  of  taxes  chargeable  on  the  Inhab- 
itante  of  a  town,  by  being  transferred  to  an- 
other ovrner  should  be  exempted  from  con- 
tributtog  to  the  discharge  of  such  taxes," 
held  on  that  ground  that  the  tax  npon  the 
real  estate  was  valid.  The  court  seemed  to 
feel  that  this  decision  as  to  real  estate  might 
result  in  double  toxatlon,  but  remarked  that 
"If  this  result  should  appear  to  be  Injurious 
to  the  plaintiff,  a  different  decision  would  not 
be  the  less  so  to  the  defendants,  and  the  to- 
Justice,  if  any  exists,  can  be  remedied  only 
by  the  Legislature."  Salem  Iron  Factory  r. 
Danvers,  10  Mass.  614.  We  have  reviewed 
this  case  at  some  tength,  because  It  shows 
the  ground  upon  which  a  dlsHnction  was 
made,  for  purposes  of  taxation,  between  the 
real  and  personal  estete  of  a  corporation,  and 
because  It  also  shows  that  this  dlstluction 
was  not  expressly  stated  to  the  statute,  but 
is  the  result  of  a  Judicial  toterpretadon  of 
its  genera]  provisions.  It  Is  to  be  noted,  to 
passtog,  that  the  dlsttoctlon  is  based  in  no 
respect  upon  any  supposed  difficulty  In  as- 
certalntog,  for  purposes  of  taxation  of  per- 
sonal  estate,  the  residence  of  a  corporation. 
Although  this  decision  was  made  to  1813,  no 
change  material  to  this  question  appears  to 
the  language  of  the  statutes  until  St  1S32,  p. 
461,  c.  158.  By  this  statute  it  was  provided 
that  "all  the  machinery  employed  to  any 
branch  of  manufactory,  and  belonging  to  any 
corporation  *  *  *  or  persons  of  this  or 
any  other  state,"  should  be  assessed  where 
such  machinery  was  situated,  and  that  In  as- 
sessing the  shares  of  a  manufacturing  cor- 
poration there  should  "first  be  deducted  from 
the  value  thereof,  the  value  of  the  machin- 
ery and  real  estate  belonging  to  such  cor- 
poration, otherwise  specifically  taxed."  Here 
first  appears  to  the  statutes  the  idea  of  sub- 
tracting for  purposes  of  assessment  the  value 
of  the  machinery  and  real  estate  of  a  cor- 
poration txom  the  value  of  the  ahaiM  hdd 
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by  tbe  stockholden.  These  provisions  were 
re-enacted  in  Ber.  St  1836,  c.  7,  |  10,  d.  2, 
BeT.  St  1836,  c.  23,  i  34,  and  Oen.  St  I860, 
c.  11,  I  12,  cl.  2,  and  they  continued  to  be 
the  law  until  the  change  hereinafter  named. 

In  Boston  &  Sandwich  Olaae  Ca  t.  Bo» 
ton,  4  Uetc.  181,  tbe  prlndi^e  enunciated  In 
Salem  Iron  factory  t.  Danvers  as  to  the  tax- 
ation of  the  persona]  property  of  a  corporation 
was  affirmed.  And  it  was  accordingly  held 
that  the  proTlston  of  St  1839,  p.  67,  c.  139, 
tba,t  "all  stocks  in  trad^  inclndlng  stock  em- 
ployed in  the  business  of  mannfbcturlng 
*  *  *  In  towns  within  the  state,  other 
than  where  the  owners  reside,  *  *  *  if 
the  owners  hire  or  occupy  manufactories, 
stores,  shops  or  wbarres  tliereln,"  did  not 
apply  to  a  manufacturing  corporation.  A 
still  more  striking  illustration  of  the  appli- 
-catlon  of  the  same  principle  is  shown  In  Mid- 
dlesex B.  R.  T.  Cbarlestown.  8  Alien,  330.  In 
that  case  it  was  held  that  a  corporation  was 
not  an  owner  within  the  meaning  of  Gen.  St. 
1860,  c.  11,  i  12,  cl.  S,  which  provides  that 
"horses  employed  in  stages  or  other  vehicles 
for  the  transportation  of  passengers  for  hire 
shall  be  assessed  to  the  owners  in  places 
where  they  are  kept"  This  court,  speaking 
by  Hoar,  J.,  said:  "The  stockholders  are  lia- 
ble to  taxation  upon  their  shares  in  the  towns 
whei^  they  dwell  The  value  of  the  peraonal 
property  owned  by  the  corporation  Is  includ- 
ed as  a  subject  of  taxation  In  tbe  value  of 
the  shares."  In  a  word,  the  general  provi- 
sions of  law  for  the  taxation  of  personal  prop- 
erty were  not  applicable  to  corporations.  Ex- 
cept as  to  machinery,  which  is  specially  men- 
tioned, tbe  personal  property  was  reached 
through  the  sbareholdas.  See,  In  additicm  to 
tbe  cases  above  named,  Dunnell  Mfg.  Co.  v. 
Pawtucket  7  Gray,  277;  Worcester  Ins.  Co. 
V.  Worcester,  7  Cush.  600;  Worcester  Oo. 
Inst,  for  Sav.  v.  Worcester,  10  Cush.  128^  120; 
Murray  t.  Berkshire  Ins.  Co.,  104  Mass.  686, 
589.  And  this  Interpretation,  so  far  at  least 
as  respects  domestic  corporatious,  was  adopt- 
ed, not  upon  the  ground  that  it  might  be 
dlfilcult  to  ascertain  the  residence  of  a  cor- 
poration for  purposes  of  taxation  (altbough 
this  consideration  is  sometimes  alluded  to), 
but  plainly  and  simply  upon  the  ground  that 
the  opposite  interpretation  would  reault  in  a 
form  of  double  taxati(3n. 

Upon  the  facts  appearing  in  this  case,  the 
shares  in  question  became  by  the  purchase 
In  substance  the  personal  property  of  the 
corporation,  and,  If  the  corporation  had  tak- 
en tbe  certificate  In  its  own  name.  It  is  plain 
that  under  the  former  system  of  taxation  tbe 
general  provisions  of  the  statute  tbat  per- 
sonal property  sbould  be  assessed  to  the  own- 
er would  not  have  been  applicable.  The 
value  of  these  shares  would  bare  been  reach- 
ed for  taxation  through  the  Increased  valua- 
tion of  the  shares  still  outstanding  in  the 
bands  of  the  individual  stockholders.  luas- 
mocb,  however,  as  the  certificate  was  not 
held  by  the  corporation,  but  by  a  trusts 


for  its  benefit  It  may  b*  urged  by  the  petl- 
ttoner  that  under  the  former  systbm  tbe  stock 
would  haTe  been  assessable  to  such  trustee 
under  Gen.  St  1860,  c.  11,  {  12.  d.  5  (now 
Bev.  Laws,  c.  12,  |  23,  cL  5).  But  the  same 
reasons  which  lead  to  tbe  conclusion  that  tbe 
first  and  third  clauaeB  of  that  section  are  not 
applicable  to  corporations  like  this  lead  also 
to  a  similar  conclusion  as  to  the  fifth  clause. 
As  in  the  first  and  third  clauses  tbe  word 
"owners"  does  not  include  corporations,  so 
for  tbe  same  reasons  In  the  fifth  tbe  word 
''person"  does  not  Include  them.  Hence,  even 
if  It  be  assumed  in  favor  of  tbe  petitions 
that  the  shares  in  question  had  opt  been  sub- 
stantially withdrawn,  but  were  still  ou^ 
standing,  It  seems  plain  that  under  the  for- 
mer system  of  taxation  no  tax  could  have 
been  legally  assessed  on  account  of  this 
stock,  either  upon  the  corporation  under  the 
first  clause  or  npw)  the  trustee  under  tbe 
fifth.  Sut  for  obvious  reasons  this  method 
of  reaching  for  taxation  tbe  property  of  cor- 
porations, especially  tbat  part  represented  by 
shares  in  tbe  bands  of  nonresidents,  was  de- 
fective; and  by  St.  1864,  p.  131,  c.  208.  and 
8t  1865.  p.  681,  c  283.  a  change  was  made 
so  far  as  respects  corporations  like  tbe  one 
In  question.  An  excise  tax  was  imposed  up- 
on the  corporate  franchise,  and  tbe  stock- 
holders were  relieved  from  taxation  upon 
their  shares  (Com.  v.  Hamilton  Mfg.  Co.,  12 
Allen,  208;  Mfrs.'  Ins.  Co.  v.  Loud,  90  Mass. 
146,  96  Am.  Dec  715),  and  this  system  has 
ever  since  been  continued  (Pub.  St  1882,  c. 
IB,*  K  38-40;  Bev.  Laws.  &  14.  S  61).  This 
excise  tax  is  based  upon  a  certain  percentage 
of  tbe  actual  cash  value  of  tbe  stock,  less 
tbe  value  of  the  real  estate  and  machinery 
subject  to  local  taxation  (Bev.  Laws,  c  12,  | 
23,  cl.  2),  and  it  is  paid  by  tbe  corporation  to 
the  state.  In  Bev.  Laws,  c.  14,  |  61,  is  set 
forth  the  system  for  tbe  distribution  of  this 
tax  among  the  cities  and  towns.  The  clause 
upon  which  the  petitioner  relies  is  as  ffrilows: 
"If  stock  is  held  by  •  •  •  trustees,  tbe 
proportion  of  tex  corresponding  to  the  amount 
of  stock  so  held  shall  be  pdld  to  the  cities  or 
towns  where  the  stock  would  have  been  tax- 
ed under  the  provisions  of  clauses  •  •  • 
five  •  •  •  of  section  twenty-three. 
•  •  Without  reciting  in  deteU  the  pro- 
visions of  the  method  of  distribution,  it  Is 
evident  that  Its  purimse  was  to  give  to  towns 
a  share  of  this  excise  tax  •corresponding  to 
tbat  which  under  the  former  system  they 
bad  to  tax  upon  the  personal  property  of 
these  corporations;  or,  in  other  words,  that 
tbe  share  of  each  town  in  the  excise  tax  Is 
measured  by  the  number  .of  shares  which 
under  the  former  system  would  have  been 
taxable  in  tbat  town.  Such  seems  to  be  tbe 
natural  meaning  of  the  language  used.  Un- 
der that  system,  as  we  have  seen,  no  part  of 
the  stock  in  question  would  have  been  tex> 
able  as  such  in  Worcester,  and  therefore  it 
cannot  be  considered  In  ascertelntng  tbe  sum 
to  be  paid  to  that  city  on  account  at  the  ex- 
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dae  tax.  The  word  "penoa**  In  clause  5  can 
bare  no  broader  sfgnlflcatlon  wltii  respect  to 
the  distribution  of  tbe  excise  tax  undv  tbe 
present  law  tban  It  bad  with  rapect  to  as- 
sessment under  tbe  former.  Fw  cases  some- 
wbat  Instructive  upon  tbe  question  bere  in- 
Tolved,  see,  In  addition  to  those  before  dted. 
Mnrray  t.  Berkshire  Life  Ins.  Co.,  104  Mass. 
586;  Boston  Investment  Oo.  T.  Boston,  13S& 
Mass.  461,  33  N.  E.  580. 
Petition  dismissed. 


<185  Uan.  26) 

HILL  T.  ALLEN  et  aL 

OEhqnreme  Judicial  Court  of  Massnchoaettl. 

Middlesex.   Jan.  8.  1904.) 

LEASE-OPTION  TO  PVBGHASE— NOTICB  OF 
ELECTION  TO  EXERCISE  OPTION— 
IJABILITT  FOR  RENT. 

1.  A  lease  for  three  rears  proyided  that  the 
lessees  shoold  pay  rent  at  the  rate  of  9160  per 
year,  payable  in  monthly  installmeDtB  of  $12.50 
on  the  iStb  day  of  each  month  during  the  term, 
with  the  right  reserved  to  the  lessor  to  eater 
aod  expel  the  lessees  for  Qonpayment  of  reiiL 
It  also  woTided  that  the  lessees  sUoold  have 
the  right  to  purchase  the  premises  at  any  time 
before  tbe  explratioo  of  the  lease  tor  a  certain 
sum';  the  lessor  binding  himself  to  give  a  deed 
on  tender  of  the  amount,  and,  "if  the  lessees 
■hall  elect  to  purchase  at  any  time  durinf;  tbe 
continuance  of  the  lease,"  all  moneys  paid  as 
rent  shonld  be  considered  as  paid  on  account 
of  the  pnrchase  price.  Defendants  entered  un- 
der the  lease,  bnt  paid  no  rent,  and  were  ex- 
pelled at  the  end  of  four  months.  In  an  ac- 
tion by  the  lessor  for  four  months'  rent,  one 
of  the  lessees  testified  that,  in  the  same  month 
atter  the  execution  of  the  lease,  she  told  the 
lessor  she  would  buy  the  place,  and  he  said 
"Yes,"  and  that  she  said  to  the  lessor  she  had 
"elected  to  bay  the  farm."  Tbe  other  lessee 
testiiSed  that  he  was  present  and  heard  the  con- 
versation. There  was  no  tender  of  the  pur- 
chase price,  and  no  demand  for  a  deed.  Held, 
that  a  contention  of  the  lessees  that,  as  they 
had  an  option  to  buy  at  any  time  during  the 
term,  they  were  not  obliged  to  pay  rent  after 
■ayinc  th»  would  buy,  and  that,  without  doing 
anytiung  inrther,  they  could  go  on  and  occupy 
the  fiirm  free  of  rent  for  three  years,  was  with* 
out  merit,  and  tfa^  were  liable  for  rent  for  the 
tiine  they  oraupled  the  premises. 

Bxc^ptlons  from  Superior  Oonrt,  Middlesex 
County;  Henry  N.  Sheldon,  Judge. 

Action  by  one  HUl  against  one  Allen  and 
another.  E^m  a  Judgment  for  plaintiff,  d»- 
fendonts  bring  exceptions.  Bxccvtions  orer- 
ruled. 

Stephen  H.  Tyng  and  Lowell  E.  Pales,  for 
plaintiff.   H.  N.  Allln,  for  defendants. 

LATHROP,  J.  This  Is  an  action  on  a  writ- 
ten lease,  dated  November.  14,  1899,  to  re- 
cover the  balance  of  rent  due  for  four  mouths 
from  November  15.  1809,  to  March  15,  1900. 
At  the  trial  In  the  superior  court  tbe  Judge 
ruled  that  the  plaintiff  was  entitled  to  re- 
cover this  amount,  and  the  case  is  before  us 
on  the  defendant's  exceptions  to  this  ruling. 
Tlie  lease  In  question  was  for  three  years 
from  November  15,  1899,  at  tbe  rent  of  f  150 
a  year,  payable  In  monthly  Installments  of 
tl2JfO  on  the  16th  day  of  each  and  every 


month  during  the  continuance  of  the  lease,, 
with  a  right  reserved  to  tbe  lessor  to  enter 
and  expel  the  lessees  tat  nonpayment  of  the 
rent  Tbe  lease  contained  the  following 
clause:  ''With  the  right  and  privilege  of  said 
lessees  at  any  time  ou  or  before  the  expira- 
tion of  this  lease  to  purchase  the  above  de- 
scribed leased  premises  for  the  sam  of  twenty- 
six  hundred -dollars;  and  tbe  said  lessor  here* 
by  binds  blmself  to  give  uoto  the  said  lessees 
a  good  and  sufBctent  deed  of  said  leased  prem- 
ises upon  the  tendn  of  said  amount  at  any 
time  as  aforesaid;  and  If  the  said  lessees 
shall  elect  to  purdisse  said  premises  at  any 
time  during  the  continuance  of  this  lease, 
then,  and  in  that  event,  all  moneys  which 
shall  have  been  paid  as  rent  as  hereinafter 
provided  shall  be  deemed  and  considered  as 
paid  on  account  for  the  purcbase  of  said  prem- 
ises and  applied  in  part  payment  6f  said  sum 
of  twenty-six  hundred  dollars."  The  defend- 
ants admitt^  ^t  they  entered  under  tbe 
lease  on  November  14,  1809,  but  did  not  pay 
any  rent,  and  were  npelled  to  tbe  followbig 
April.  The  first-named  defendant  testified 
that  on  November  29,  1890,  she  had  a  con- 
versation with  the  plaintiff,  In  which  she  told 
him  she  wonid  buy  the  place,  and  he  said 
"Tea.**  She  further  testified:  ■'I  told  him  I 
had  elected  to  buy  that  farm."  Tbe  other  de- 
fendant 'testified  that  be  was  present  and 
beard  the  conversation.  Nothing  further  ap- 
pears to  have  been  done.  There  was  no  ten- 
der of  the  $2,600,  and  no  deed  was  demanded. 

The  contention  of  tbe  defendants  is  that, 
as  they  had  the  i^tlon  to  pnrchase  the  farm 
at  any  time  during  the  term  of  the  lease,  they 
were  not  obliged  to  pay  reut  after  saying 
they  would  buy  the  place,  and  that,  without 
doing  anything  further,  they  could  go  on  and 
occupy  the  farm  free  of  rent  for  three  yeara. 
But  it  was  clearly  tbe  duty  of  the  defend- 
ants, under  the  terms  of  the  option,  withto 
a  reasmable  time  after  notifying  tide  plaintiff 
of  their  totontlon  to  purchase,  to  tendo*  tbe 
$2,600  and  demand  a  deed.  Until  this  was 
done,  they  were  liable  for  rent  See  Pomroy 
V.  Gold,  2  Mete.  500;  Brown  t.  Davis,  138 
Mass.  4S8. 

Exceptions  overruled. 

(186  Moss.  24) 

HOLT  V.  CUTLER  et  at 
(Supreme  Judicial  Court  of  Massachusetts, 
Middlesex.   Jan.  8,  1904.) 

HIGHWATS—DSE— BICYCLES  AND  TEAMS— NEG- 
LIGENCE—KVI  DENCE— StIFFICIENC  V. 
1.  Defendant's  servant  was  driving  a  wagon 
at  a  walk.  Plaintiff,  a  giri  of  18,  was  riding  a 
bicycle  in  the  same  direction  as  the  wagon,  and 
while  attempting  to  pass  between  it  and  the 
sidewallf,  a  distance  of  four  or  five  feet,  it 
swerved  toward  her,  and  she  was  knocked  off 
her  bicycle  and  was  Injured.  While  she  testi- 
fied that  she  rang  her  beil,  it  did  not  appear 
that  the  driver  of  the  wagon  heard  it,  and  tliere 
was  no  evidence  that  he  knew  of  her  presence 
until  the  accident  hnnpened,  or  had  any  reason 
to  suppose  that  she  u  us  trying  to  pass.  Held, 
that  there  was  no  evidence  ot  the  driver's  neg* 
Uxence. 
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Exceptions  from  Superior  Court,  Middlesex 
County;  F.  K.  Lawton,  Judge. 

Tort  for  Injuries  by  one  Holt  against  one 
Cutler  and  others.  There  was  a  verdict  for 
defendants,  and  plalntifr  excepted.  Excep- 
tions orerruled. 

T.  W.  &  D.  H.  Ooakley  and  John  J.  O'Con- 
nor, for  plaintiff^  Hamilton  ft  Baton,  for  de- 
fendants. 

I^THROP.  J.  If  we  aBBume  In  this  case 
that  there  was  enoogh  evidence  of  doe  care 
on  the  part  of  the  plalntlfl  to  warrant  the 
anbmlsslon  of  the  case  to  the  Jnry,  we  fall 
nerertheless  to  find  any  evidence  of  negli- 
gence on  the  part  of  the  defendants'  serrant 
The  servant  at  the  time  of  the  accident  waa 
driving  a  two-horse  loaded  wagon  at  a  walk. 
The  plalntlfF,  a  girl  of  18,  who  was  riding  a 
bicycle,  and  going  in  the  same  direction  as 
the  wagon,  attempted  to  pass  betwera  the 
wagon  and  the  sidewalk,  a  distance  of  four 
or  five  feet  When  she  was  opposite  the  mid- 
dle of  the  wagon,  It  swerved  or  swayed  to- 
wards her,  and  she  waa  knocked  off  her  bl* 
cycle,  and  snstalned  the  Injuries  complained 
of.  She  testified  that  she  rang  her  bell,  but 
It  does  not  appear  that  the  driver  of  the 
wagon  heard  It,  or  gave  any  Indication  of 
having  heard  It;  and  there  was  no  evidence 
that  he  knew  of  her  presence  until  the  acci- 
dent happened,  or  had  any  reason  to  suppose 
that  she  was  trying  to  pass  him.  There  was 
therefore  no  evidence  of  bis  negligence,  even 
if  he  turned  the  horses—a  fact  that  does  not 
clearly  appear. 

Exertions  overrated. 


(184  MasB.  US) 

BROCK  V.  aOGBRS. 

(Baprcme  Judicial  Co  art  of  Masaachnsettsi 
.    Suffolk.   Jan.  7,  1904.) 

rRADI>-RIQHT  OF  ACTION— OUAADIAN  AND 

WAHD. 

1.  A  ptardian  accepting  a  mortgage,  through 
false  representations,  la  exchange  for  lands, 
ttie  legal  title  to  which  was  In  the  name  of  her 
ward,  cannot  maintain  an  action  in  her  own 
name  for  the  deceit. 

2.  A  guardian  accepting  a  mortgage,  through 
falsa  representations,  in  exchange  for  lands  of 
her  ward,  cannot  maiDtain  an  action  In  her 
own  name  for  the  deceit,  though,  after  the  ac- 
tion was  brought,  the  ward  died,  and  pl^tlff 
was  the  only  heir  at  law  of  the  ward. 

Exceptions  from  Superior  Court,  Suffolk 
OouDty;  Francis  A.  Gasldll,  Judge, 

Action  by  one  Mrs.  Brock  agalnat  one  Rog- 
ers. Tort  for  alleged  false  representations 
alleged  to  have  been  made  by  defendant  to 
plaintiff  relative  to  a  certain  mortgage  sign- 
ed by  one  Vincent,  and  payable  to  defend- 
ant which  plaintiff  took  aa  consideration  for 
the  sate  of  a  parcel  of  real  estate  in  Boston, 


and  which  then  stood  In  the  name  of  Boy  E. 
Brock,  the  plaintiff's  son,  for  whom  she  waa 
guardian,  the  plaintiff  claiming  that  the  real 
estate,  although  standing  In  the  name  of  her 
son,  was  really  hers.  The  court  directed  a 
verdict  for  defendant,  and  plaintiff  excepted. 
Exceptions  overruled.  > 

C.  F.  Eldredge,  for  plaintiff.  Foster  Bog- 
era  and  Chas  C.  lK>ng,  for  defendant 

BBALEY.  J.  At  the  time  when  the  al- 
leged false  representations  were  made  by 
the  defendant  the  titie  to  the  proper^  was  in 
Boy  B.  Brock,  a  minor  son  of  the  plaintiff, 
and  of  whose  pwson  and  estate  she  waa  the 
duly  appointed  guardian;  and  all  the  pro- 
ceedings in  conducting  and  making  the  sale, 
and  conveying  the  land  to  the  defendant 
were  undertaken  and  completed  by  het  as 
such  guardian  under  a  Ucense  from  the  iwo* 
bate  court  authorizing  the  sale  of  the  ward's 
estate,  and  la  which  she  had  no  legal  inter- 
est Ohapin  v.  Uvermore,  13  Gray,  561.  562; 
Rollins  V.  Marsh,  128  Mass.  116-llS;  McKim 
V.  Mann,  141  Mass.  607,  60S,  6  N.  B.  740; 
Lombard  v.  Morse,  155  Mass.  136^  137.  28  N. 
B.  205. 14  L.  R.  A.  273.  In  order  to  malntahi 
an  action  for  deceit,  the  plaintiff  must  not 
only  allege  and  prove  the  falsehood  and 
fraud,  but  also  that  thereby  she  lias  suffered 
damage.  Tyron  v.  Whltmarsh,  1  Mete.  1-6, 
35  Am.  Dec.  338.  If  the  defendant  made  the 
representations  as  alleged  in  the  declaration, 
in  which  the  case  is  put  on  the  sole  ground 
that  it  was  her  property  which  was  obtain- 
ed by  the  fraud  of  the  defendant,  the  plain- 
tiff wholly  falls  to  prove  that  by  reason  of 
them  she  had  been  Induced  to  part  with  any 
I^perty  belonging  to  her.  And  she  has  no 
cause  of  action.  It  appears  that  since  this 
action  was  brought  her  eon  iias  died,  and 
that  she  is  his  only  heir  at  law.  But  this 
event  cannot  operate  retroactively  to  vest 
her  with  a  titie  to  the  real  estate  aa  of  the 
date  of  sale.  She  takes  aa  bis  heir  at  law, 
and  becomes  such  only  on  his  death.  Upon 
the  death  of  the  ward  the  authority  of  tbe 
guardian  ceases,  and  the  only  duty  tliat  re- 
mains is  to  settle  his  accounts  and  turn  over 
any  property  in  his  poasesslon  to  the  right- 
ful heir.  Richmond  v.  Adams  National  Bank, 
152  Mass.  359-364.  25  N.  B.  781.  Besides^ 
the  defendant  bought  from  her  as  guardian, 
and  the  grantee  in  the  deed  took  the  title  of 
her  ward  to  the  land,  and  she  is  now  estop- 
ped to  set  up  In  her  own  right  in  this  action 
an  adverse  claim  of  titie  In  herself  for  tbe 
purpose  of  laying  a  foundation  upon  which 
to  rest  an  action  of  tort  for  the  defendant's 
alleged  deceit  at  the  sale.  Heard  v.  Hall.  16 
Pick.  457-161.  Tbe  ruling  at  the  trial  that 
the  present  action  could^not  be  maintained 
by  this  plaintiff  In  her  own  name  was  rl|^t 

Excepttons  overmled. 
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DOHERXr  et  al.      MKRGANIIIiB  TRUST 
GO.  et  al. 

^IMreme  Judicial  Court  ctf  Massachnwtts. 
Suffolk.   Jan.  6,  1901.) 

CORPORATIONS  —  FRAUD  ON  CORPORATION  — 
SUIT  BT  STOCKHOLDBR— DEMAND  ON 
COHPORATION-atrFFICIBNCT. 
1.  Shares  of  stock  pledged  to  secare  certain 
bonds  were  soJd  by  the  owners  to  a  corporation, 
SDbject  to  the  pledge,  and  a  bill  by  the  stock- 
holders of  the  corporatioo  sought  to  restrain 
a  sale  of  the  stock  under  the  pledge,  alleging  a 
conspiracy  to  bring  about  a  foreclosure  by  an 
nnwarraoted  omission  to  declare  dividends  on 
the.  pledged  stock.  Held,  that  the  bill  could  not 
be  maintained,  it  appeariag  tbat  iha  only  step 
complainants  bad  taken  to  bring  about  corpo- 
rate action  was  a  request  that  tne  corporation 
institute  proceedings  to  stc^  the  sale,  without 
any  reference  to  any  facts  on  whicn  such  a 
mit  could  be  malutamed. 

Appeal  from  Supreme  Judicial  Court,  Suf- 
folk County;  John  H.  Hardy,  Judge. 

BUI  by  Josepb  B.  Doherty  and  others 
against  the  Mercantile  Trust  Company  and 
others.  From  a  Judgment  denying  a  motion 
to  dismiss  the  bill,  defendants  Kidder,  Pea* 
body  &  Co.  appeal.  Bill  dismissed.  ' 

J.  L.  Tbomdike  and  K  R.  Thayer,  for  Bos- 
ton Gaslight  Company  and  others.  Gaston, 
Snow  &  Saltonatall,  for  Kidder,  Feabody  & 
Co.  Chas.  O.  Angstrom  and  Frank  J.  Hum- 
phrey, for  DoberCy  and  others.  Harrison 
Dunham  and  Henry  D.  Yea  ton,  for  Interven- 
ing plaintUlB. 

LORINC.  J.  This  la  a  bill  in  effect  to  en- 
join the  Mercantile  Trust  Company  of  New 
York  from  selling  certain  shares  in  the  capi- 
tal Bto<^  of  the  Boston  Gaslight  Company, 
tbe  South  Boston  Gaslight  Company,  the 
Boxbury  Gaslight  Company,  and  the  Bay 
State  Gaslight  Company  of  Massachusetts. 
The  bill  was'  filed  on  January  30,  1908,  and 
the  sale  Is  alleged  to  have  been  advertised 
to  take  place  on  the  10th  day  of  February 
then  next  ensuing.  The  shares  of  the  four 
Massachusetts  gas  companies  In  question 
were  pledged  with  the  trust  company  by  one 
Addicks  and  one  Dillaway,  under  two  tripar* 
tlte  indentures  dated  January  1,  1889,  to  se- 
cure an  isane  of  12.000,000  Boston  United 
Gas  bonds,  first  series,  and  an  issue  of  4,000,- 
000  Boston  United  Gas  bonds,  second  series, 
some  of  which  are  outstanding.  On  March 
13,  1889,  Addicks  and  Dillaway  sold  and 
transferred  these  shares  of  stock  to  the  Bay 
State  Gas  Company  of  New  Jersey,  sn'bject 
to  the  pledge  to  the  trust  company,  in  con- 
sideration, among  other  things,  ot  9,950  fully 
paid  shares  of  the  capital  stock  of  that  cor- 
poration. Tbe  capital  stock  of  that  corpora- 
tion consisted  of  10,000  shares.  On  August 
D,  1SS9,  Addicks  and  Dillaway  sold  and  trans- 
ferred to  the  Bay  State  Gas  Company  of 
Delaware  the  9,950  shares  of  stock  In  the 
New  Jersey  corporation,  mentioned  above, 
for  $5,000  in  cash  and  19,950  fully  paid  up 
shares  of  that  corporation.  In  the  Indentures 
ai  Jannazr  1,  iSS^  to  whlcb  it  was  a  party. 


the  New  Jersey  corporation  agreed  to  pay  to 
the  trust  company  any  sum  necessary  to 
make  up  the  interest,  the  sinking  fund,  and 
other  payments  due  under  said  Indentures; 
and  by  an  agreement  between  the  New  Jer- 
company  and  the  Delaware  company  dat- 
ed April  9.  1890,  the  Delaware  company 
agreed  to  pay  the  New  Jersey  company  the 
sums  necessary  to  enable  It  to  perform  that 
covenant,  and  the  New  Jersey  company  as- 
signed to  the  Delaware  company  any  sums 
to  which  it  might  become  entitled  during  the 
terms  of  the  bonds  aforesaid,  as  dlridends  on 
the  stocks  of  said  four  Massachusetts  gas 
companies.  Tbe  bill  alleges  a  conspiracy  to 
defraud  the  stockholders  of  the  Delaware 
company  of  their  interest  In  the  four  Massa- 
chusetts comiianies.  Tbe  means  of  carrying 
this  fraud  into  effect  alleged  in  the  bill  were 
the  omission  to  declare  dividends  although 
the  earnings  quite  justified  them,  the  crea- 
tion thereby  of  a  default,  and  a  foreclosure 
sale  by  the  trustee  of  these  shares  of  stock. 
This  suit  is  brought  by  persons  who  claim  to 
be  stockholders  In  the  Delaware  company. 
The  case  was  sent  to  a  master.  When  tbe 
plaintiffs'  evidence  in  support  of  their  right 
to  maintain  the  bill  had  been  put  in,  tbe  de- 
fendants requested  the  master  to  report  the 
facts  on  that  point,  and  on  the  master's  mak- 
ing a  preliminary  report  on  those  facts  they 
moved  the  court  to  -dismiss  the  bill,  on  the 
ground  that  for  various  reasons  stated  in  tbe 
motion  it  could  not  be  maintained  by  the 
plaintiffs  In  its  present  form.  The  motion 
was  overruled  by  the  superior  court,  and  the 
question  Is  here  on  a  report  as  to  the  cor- 
rectness of  that  Interlocutory  order. 

It  la  enough  to  dispose  of  the  Interlocutory 
order  that  no  proper  steps  were  taken  by 
these  plaintiffs  to  get  the  Delaware  corpora- 
tion' to  bring  a  bill  to  enforce  the  rights 
which  the  plaintiffs  are  seeking  to  enforce 
In  behalf  of  that  corporation..  The  rights 
which  tbe  plaintiffs  seek  to  enforce  are  the 
rights  of  the  Delaware  corporation  In  the 
stock  of  the  four  Massachusetts  gas  compa- 
nies mentioned  above.  The  Delaware  com- 
pany had  tbe  right  during  tbe  term  of  the 
gas  bonds  mentioned  above  to  receive  from 
the  Mercantile  Trust  Company  all  surplus 
dlridends  of  the  four  Massachusetts  gas  com- 
panies. This  rigbt  was  given  to  the  New 
Jersey  corporation  by  tripartite  indentures 
of  January  1,  18S9,  and  assigned  by  the  New 
Jersey  corporation  to  tbe  Delaware  corpora- 
tion by  tbe  agreement  of  April  9,  1890.  It 
had  also  an  Interest  In  these  stiares  by  rea- 
son of  Its  being  at  least  the  beneficial  owner 
of  9;860  out  of  10,000  shares  In  the  capital 
stock  of  the  New  Jersey  corporatioo,  which 
owned  tbe  shares  of  the  four  Massachusetts 
gas  companies  in  question,  subject  to  the 
pledge.  And  the  Delaware  company,  whose 
rights  tbe  plaintiffs  'now  before  the  court 
seek  to  enforce,  had  the  right  to  prevent  a 
foreclosure  sale  by  adTandng  tbe  money  nec- 
euary  to  ke«p  the  pledge  good  to  the  Nvw 
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Jersey  company,  to  be  by  It  used  for  that 
purpose.  The  New  Jersey  company  was 
bound  so  to  use  it  by  the  terms  of  the  agree- 
ment of  April  9,  1890,  and  the  New  Jersey 
company  had  the  right  and  owed  the  duly  of 
advancing  these  sums  under  the  tripartite 
agreement  of  January  1,  1889. 

There  Is  no  allegation  In  this  bill,  and  no 
evidence  was  Introduced  to  the  elEect,  that 
the  directors  of  the  Delaware  company  were 
parties  to  the  fraud  set  up  In  the  bill,  or  th.it 
for  other  reasons  the  plaintiffs  were  excused 
from  making  the  proper  effort  to  get  them  to 
enforce  the  rights  of  the  Delaware  company 
which  they  were  elected  to  enforce  and  care 
for.  All  that  the  plaintiffs  did  to  set  the  cor- 
poration In  motion  was  to  serve  on  one  Dona- 
hue, In  Boston,  a  letter  to  the  "Bay  State  Gas 
Company  of  Delaware  and  to  the  President 
end  Board  of  Directors  of  said  corporation," 
and  to  mail  the  same  letter  addressed  to  the 
"Bay  State  Gas  Co.  of  Delaware,  J.  Edw. 
Addicks,  Wllmiugton,  Delaware."  Donahue 
was  the  secretary  of  the  company  in  Boston, 
and  the  letter  was  served  on  lilm  on  January 
24,  1903.  The  letter  sent  to  the  company  at 
■Wilmington  was  received  by  the  assistant 
secretary  of  the  corporation  on  January  28, 
1003.  No  answer  had  been  received  from  the 
letter  when  the  suit  was  begun  on  January 
30,  1903. 

It  is  not  necessary  to  go  further  In  pointing 
out  that  this  is  not  enough  than  to  state  that 
the  letter  is  a  naked  request  to  the  company 
to  Institute  proceedings  to  stop  the  sale  of 
the  shares  of  stock  of  the  four  Massachusetts 
gas  companies,  without  stating  or  referring 
to- the  facta  alleged  in  the  bill,  or  any  facts 
at  all  on  which  such  a  bill  could  be  founded. 
For  all  that  appears,  the  directors  of  the  Del- 
aware company  are  honest  men,  anxious  and 
willing  to  protect  the  rights  of  the  Delaware 
company,  and,  If  they  bad  been  Informed  of 
the  facts  set  forth  In  this  bill  and  satisfied  of 
their  truth,  would  have  brought  a  bill  to  pre- 
vent the  sale.  It  Is  not  enough,  to  enable 
a  stockholder  to  bring  a  bill  to  enforce'in  be- 
half of  a  corporation  the  rights  which.  If 
successful,  will  Inure  to  the  corporation,  to 
make  a  naked  request  that  such  a  bill  should 
';e  brought,  without  submitting  to  the  direct- 
ors the  facts  on  which  It  could  be  brought. 
See  Brewer  v.  Boston  Theatre,  104  Mass.  378; 
Duupby  T.  Traveller  Newspaper  Association, 
146  Mass.  495,  16  N.  E.  426;  Dlllaway  v.  Bos- 
ton Gaslight  Co.,  174  Mass.  80,  54  N.  E.  359. 
See,  also,  Hawes  v.  OafeIand»  101  U.  8.  45(^ 
26  L.  Ed.  827. 

BUI  dismissed,  with  costa. 

(186  UasB.  14) 

PARKER  et  al.  HILU 
.  (Supreme  Judicial  Court  of  MaBsachnsetta. 
Middlesex.   Jan.  7,  1904.) 
TRUSTEES-COMPENSATION. 
1.  Under  Rev.  Laws,  c.  150,  ft  14,  prOTiding 
that  a  trustee  shall  have  sucti  compensation  for 
Dia  services  as  the  court  may  allow,  compensa- 


tion is  to  be  just  and  refasonable  In  each  casa 
considered  by  it;  and  a  trustee  Is  not  entitled 
to  any  certata  commiBslon  -for  changing  inveat- 
ments,  or  for  any  aervioa  witiwut  regard  Co  otif 
er  circumstances. 

Case  Reserved  from  Supreme  Jndlda* 
Court  Middlesex  County;  Henry  K.  Braley, 
Judge. 

Farlcer  and  others,  trustees,  filed  an  ac- 
count, claims  for  compensation  in  which  were 
opposed  by  HIH,  guardian  ad  litem,  and  dis- 
allowed by  the  probate  court.  The  trustee 
appealed  to  the  Supreme  Judicial  Court, 
where  the  case  was  reserved  on  the  record, 
and  agreed  facts  for  the  full  court.  Af- 
firmed. 

Lorlng  &  OooUdge,  for  appellants.  Arthur 
D.  Hill,  pro  se. 

KNOWLXON,  C.  J.  The  appellants  are 
trustees  under  a  will,  and  they  appeal  from 
a  disallowance  by  the  probate  court  of  two 
Items  in  their  account,  In  each  of  which  they 
ask  to  be  allowed  a  commission  of  S  per 
cent,  on  the  proceeds  of  certain  property 
which  belonged  to  the  capital  of  the  fund  in 
their  hands,  and  which  they  turned  Into 
money,  and  held  for  reinvestment 

The  law  relating  to  the  compensation  of 
trustees  differs  greatly .  In  different  placea 
In  England  the  rule  has  been  that  they 
should  be  allowed  no  compensation  for  the 
performance  of  their  official  duties.  In  aome 
of  the  American  states,  statutes  have  been 
passed  providing  for  the  allowance  of  com- 
missions at  graduated  rates  on  the  sums  re- 
ceived and  paid  out.  In  this  commonwealth 
"an  executor,  administrator,  guardian  or  trna- 
tee  shall  be  allowed  his  reasonable  expenses 
Incurred  In  the  execution  of  his  trust,  and 
shall  have  such  compensation  for  his  services 
as  the  court  in  which  his  accounts  are  settled 
may  allow."  Rev.  Lavs,  c.  150,  |  14.  In 
Pub.  St  c.  144,  I  7,  from  which  this  section 
was  taken,  in  the  place  of  the  last  word, 
"allow,"  were  the  words  "deem  Just  and  rea- 
sonable." This  change  of  language  does  not 
change  the  meaning  of  the  section,  or  the 
principles  on  which  allowances  are  to  be 
made.  It  la  eompenaatton  that  la  to  be  al- 
lowed, and  the  amount  should  be  neither 
more  nor  less  than  Is  Just  and  reaamiable 
This  caAe  baa  been  argued  by  the  appellant 
as  if  it  were  a  rule  of  law  that  tmsteea  are 
to  be  allowed  a  commission  of  6  per  cent, 
on  all  Income  rec^ved  and  paid  out,  and  the 
burden  of  the  a^ument  ia  that  tUa  rule 
ahould  be  extended  to  soma  rec^ved  ttom 
icapital  and  rdnvested.  There  la  no  mxA 
rule  of  law  In  Massachusetts.  The  only  role 
of  law  Is  that  a  trustee  is  to  rec^ve  a  Just 
and  reasonable  compensation  for  9II  servlcea 
-performed  In  the  execution  of  his  tmst  Un- 
der the  statute,  there  can  be  no  such  mle 
of  law  applicable  alike  to  cases  In  which 
the  amount  of  service  rendered  la  necessarily 
large,  and  to  cases  In  which  the  service  ren- 
dered la  very  small  In  proportion  to  the 
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amounts  received  and  paid.  The  meaning  of 
the  statute  la  that  the  compensation  Is  to  be 
Juat  and  reasonable  In  each  case,  considered 
by  Itself  alone.  In  respect  to  the  amount 
and  value  of  the  services,  cases  differ  other- 
wise than  in  the  amounts  of  the  receipts  and 
disbursements.  In'  the  cases  In  which  the 
allowance  of  an  amount  expressed  In  the 
form  of  a  commission  of  5  per  cent,  has  been 
ai^roved  by  this  court,  the  decision  has 
been  only  that  the  amount  was  reasonable 
upon  the  facts  shown  in  the  particular  case, 
not  that  this  amount  would  be  reasonable  In 
all  cases,  or  as  a  rule  to  be  followed  in  cases 
generally.  In  Hay  v.  May,  100  Mass.  2S2- 
25S,  In  wblch  the  court  disallowed  compensa- 
tion expressed  In  the  form  of  a  commission 
for  moneys  received  and  paid  out  In  chan- 
ging Investments,  the  court  said:  *^be  true 
principle  would  be  adequate  reward  accord- 
ing to  the  circumstances  of  the  case.  Post 
V.  Jones,  19  How.  150  [15  U  Ed.  618].  We 
shoald,  however,  be  very  nnwUIInK  to  sanc- 
tion the  practice  of  putting  that  compensa- 
tion in  the  form  of  a  commission  upon  the 
amount  ezfwnded  or  reinvested,  and  there- 
fore we  cannot  allow  these  charges  in  their 
present  form."  In  Blake  v.  Pegram,  101 
Mass.  C02-600,  In  which  sundry  charges  lor 
commissions  were  disallowed,  the  true  prin- 
ciple was  stated  by  Mr.  Justice  Welle,  aa 
follows:  "Such  a  commission  upon  Income 
received  and  paid  over  is  allowable  only  as  a 
eonvenient  measure  of  compensation  for  serv- 
ices supposed  to  have  been  actually  rendered. 
It  implies  something  more  than  mere  nom- 
inal services  and  the  responsibility  of  the 
trust  There  Is  no  rule  of  law  and  no  prin- 
ciple of  right  by  which  such  commissions 
are  to  be  charged  or  allowed  without  regard 
to  the  rendition  of  actual  services  therefor." 
It  Is  often  difficult  to  measure  the  compensa- 
tion which  should  be  allowed  for  the  serv- 
ices of  a  trustee  In  'the  care  and  manage- 
ment of  an  estate.  The  amount  of  property 
ha  bis  cbai^,  and  the  amount  of  income  re- 
ceived from  It,  are  to  be  taken  into  account 
In  determining  at  what  rate  he  shall  be 
compensated  for  the  care  and  thought  and 
Intelltgencet  as  well  as  the  manual  service, 
which  ere  given  to  the  performance  of  his 
duties.  When  the  value  of  these,  considered 
in  relattcH)  to  the  trustee  who  has  been  the 
actor,  and  to  the  beneficiary  who  has  been 
the  recipient.  Is  ascertained,  it  may  some- 
tlmea  be  expressed  conveniently  In  the  form 
of  a  percentage  on  the  amounts  received  and 
disbursed.  Many  cases  may  be  so  similar 
In  all  the  elements  to  be  considered  In  de- 
termining what  amount  of  compensation  is 
reasonable  tbat  they  may  be  grouped  In  a 
dasB,  and  in  each  case  the  same  percentage 
of  .  the  income  received  and  paid  over  may 
invperly  represent  the  compensation  to  be 
allowed  for  all  the  services  rendered.  Vn- 
donbtedly  there  are  other  cases  in  which  a 
compensation  determined  according  to  a  per- 
centage allowed  in  cases  belonging  to  a  corn- 
ed N.B.— 22 


mon  class,  wlthont  reference  to  other  con- 
siderations, would  be  too  high,  and  otben 
In  wblch  It  would  be  too  low.  In  some  cases 
there  would  be  special  servlCM  at  a  peculiar 
kind,  whose  value  could  easily  be  fixed  ac- 
cording to  osnal  standards.  Everything  that 
a  trustee  does  rightly  and  pn^erly  Is  to  be 
paid  for,  and  nothing  is  to  be  given  as  a 
commission  except  for  services  actually  ren- 
dered, and  as  a  measure  of  reasonable  com- 
pensation for  the  service. 

The  claims  for  commissions  for  changing 
Investments  were  rightly  disallowed  la  this 
case.  But  this  service  was  to  be  paid  for 
as  well  as  any  other  service.  Occaalon&l 
changes  of  Investments  are  a  part  of  the 
ordinary  services  of  trustees,  and  are  similar 
to  services  commonly  rendered  by  trustees 
In  watching  their  investments  to  see  whether 
any  action  sbonld  be  taken  In  regard  to  them. 

We  find  In  this  account  allowances  for 
services  In  the  form  of  commissions  upon  In- 
come received  and  paid.  We  infer  from  the 
record  and  the  argument  that  tbese  allow- 
ances were  made  as  a  proper  measure  of 
compensation  lor  all  the  services  of  the  trus- 
tees during  the  period  covered  by  the  ae- 
connt.  If  this  Inference  is  correct,  no  Bpe<dflc 
allowance  should  be  made  for  the  changes 
In  the  Investments.  If  this  Is  a  mistake,  and 
If  the  allowances  made  In  oth^r  parts  of  the 
account  do  not  folrly  compensate  the  trustees 
for  all  their  services,  their  compensation 
should  be  Increased  bo  aa  to  make  It  just 
and  reasonable. 

The  decree  of  the  probate  court  will  be 
afl^med  unless  within  10  days  after  this  de-' 
cislon  an  application  is  made  by  the  trustees 
tbat  the  account  be  opened  as  to  their  com- 
pensation for  all  services.  If  such  an  ap-_ 
plication  is  made,  the  case  will  stand  for  a 
further  hearing  in  the  probate  court  So 
ordered. 

(184  Mass.  594) 
LEONARD  T.  ELDREDGB  et  al. 

(Snpreme  Judicial  Court  of  Massacbttsetts. 
Bristol.   J^D.  7.  1904.) 
BR0KERS~C0HHIS3I0N8— DISCHAROB-EFFEOT. 

1.  Where  a  real  estate  broker,  bavins  failed 
to  effect  a  sale  to  a  prospective  purchaser,  was 
discharged,  and  assented  to  the  discharge,  and 
another  broker  was  employed  by  the  priDclpal, 
through  whom  a  sale  to  the  purchaser  procnr- 
ed  by  the  first  broker  was  effected,  the  first 
broker  was  not  mtltled  to  commission  on  the 
sale,  the  principal  having  acted  In  good  faith, 
find  not  merely  to  escape  payment  of  commis- 
sions. 

Exceptions  from  Superior  Court,  Bristol 
County;  Franklin  Q.  Fessenden,  Jndgc. 

Action  by  one  Leonard  against  one  EI- 
dredge  and  another.  Verdict  for  defendants. 
Plaintiff  excepted.  Exceptions  overruled. 

It  appeared  that  the  defendants  employed 
plaintiff  to  sell  the  property,  and  that  he  se- 
cured an  offer  from  one  Vinal,  which  the  de- 

T 1.  8w  Broken,  vol.  t.  OtnL  I»c  »  41,  ». 
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fmdaata  refased.  Defendants  then  took  the 
keys  from  plaintiff,  and  he  did  not  Bee  the 
keys  afterwards.  There  was  also  evidence 
that  when  defendants  took  the  keys  they 
told  plaintiff's  clerk  that  the  plaintiff  was 
not  to  do  anything  more  about  the  propoty; 
that  plaintiff  afterwards  went  to  the  house, 
and  took  away  his  signs,  and  there  was  evl-. 
dence  that  he  considered  himself  discharged. 
Defendants  then  employed  one  Bourne,  an- 
other broker,  to  sell,  and  he  put  it  op  at  auc- 
tion, it  being  bid  In  by  defendants.  After 
the  auction  Ylnal  asked  plaintiff  if  he  thought 
defendants  would  sell  at  his  original  offer, 
and  plaintiff  made  the  offer  again  for  him  to 
defendants'  attorney,  but  recelTed  no  reply. 
Plaintiff  then  advised  Vina)  to  see  Bourne, 
and  said  It  made  no  difference  to  him;  that 
he  should  consider  him  bis  client  On  cross- 
ezamlnatlon  plaintiff  testified  that  he  unda> 
stood  that  the  sale  of  the  property  bad  been 
taken  oat  of  his  hands.  VInal  saw  Bourne, 
and  bought  the  property  through  him.  The 
verdict  was  for  the  defendants,  and  plaintiff 
excepted. 

Hitch  &  Sparrow,  for  plaintiff.  Raymond 

A  Mitchell,  for  defendants. 

HAMMOND,  J.  The  plaintiff,  having  fail- 
ed to  sell  the  property,  was  discharged  by 
the  defendants  in  good  faith,  and  he  assent- 
ed to  the  discharge.  After  that  he  had  no 
right  to  act  further  for  the  defendants,  and 
he  BO  underBtood,  and  made  no  further  at- 
tempt In  their  behalf.  Immediately  after 
the  discharge  the  defendants  employed  one 
Bourne,  a  real  estate  broker  and  auctioneer; 
who  soon  afterwards  offered  the  property  at 
public  auction,  at  which  it  was  bid  In  by  the 
defendants.  Finally,  In  October,  Vinal.  the 
person  who  in  July  had  made  tlirough  the 
plalntltr  the  offer  which  was  not  accepted, 
made  through  Bourne  another  offer,  which 
was  accepted. 

In  the  absence  of  any  express  stipulation 
or  usage  to  the  contrary*  there  can  be  no 
donbt  that  the  right  of  the  principal  to  dis- 
cbarge at  any  time  the  broker  la  absolute. 
But  It  does  not  necessarily  follow  that  the 
broker  is  thereby  deiniTed  of  hts  commis- 
sion where  a  sale  la  snbseqnently  made  to 
the  person  introduced  by  him.  In  Sibbald  T. 
Bethlehem  Iron  Co.,  83  N.  T.  878,  88  Am. 
Rep.  441,'  the  following  langnage  is  nsed: 
**It  in  the  midst  of  negotiations  InsUtnted 
by  the  broker,  and  which  were  plainly  and 
evidently  approaching  success,  the  seller 
should  revoke  the  authority  of  the  brokw 
with  the  view  of  concluding  the  bargain 
without  bis  aid  and  avoiding  the  payment 
of  commissions  abont  to  be  earned,  it  might 
well  be  said  that  the  doe  performance  of  bis 
obligation  by  the  broker  was  purposely  pre- 
vented by  tiie  principal.  Bnt,  If  the  latter 
acts  fai  good  faltti,  not  seeking  to  escape  the 
payment  of  eommlsstons,  but  moved  fairly 
br  a  view  of  bis  own  Interest,  he  has  the 


absolute  right,  before  a  bargain  is  made, 
while  negotiations  remain  unsuccessful,  be- 
fore commissions  are  earned,  to  revoke  tbe 
broker's  authority,  .and  tbe  latter  canuot 
thereafter  claim  compensation  for  a  sale 
made  by  the  principal,  even  though  it  be  to 
a  customer  with  whom  the  broker  unsuccess- 
fully negotiated,  and  even  though,  to  some 
extent,  the  seller  might  Justly  be  said  to 
have  availed  himself  of  tbe  fruits  of  tbe  bro- 
ker* a.  labor." 

Without  now  deciding  whether  the  rule 
stated  in  the  last  paragraph  Is  of  universal 
application.  It  Is  snffldent  to  say  that  it  Is 
applicable  to  the  facts  of  this  case,  and  tbat 
the  Instructions  to  the  Jury  were  correct. 
The  doctrine  of  efficient  cause  has  no  JutpU- 
catlon  to  a  case  like  this. 

Exceptions  overruled. 

(184  Hua.  mi 

STBVBNS  T.  BOSTON  RLBVATBD  RT.  CO. 

^preme  JndiciKl  Court  at  Massadinaatts. 

Suffolk.   Jan.  6,  1904.) 

NSaLIOBNOB— INJURIES— STRBET  RAILROAI»- 
PKBGAUTIONS  SUBSBQUBNTLT  ADOPTED 
—BITliES—VIOZ^TION— EVIDENCE. 

1.  The  adoption  of  additional  precaations  for 
safety  by  a  defendant  after  an  accident  cannot 
be  proved  as  tending  to  show  negligence  in  the 
method  used  at  the  time  of  the  accident. 

2.  In  an  action  for  Injnrfea  by  an  elevated 
railroad,  evidence  that  defendant  had  adopted 
a  rule  requiiiDg  the  sounding  of  the  gong,  in 
connection  with  other  testimony  that  defend- 
ant's motorman  disobeyed  the  rule,  and  that 
such  disobedience  was  one  of  the  causes  of  the 
accident,  was  admissible^ 

Exceptions  from  Superior  Court,  Suffolk 
Coottty;  Franklin  O.  Fessenden,  Judge. 

Action  by  one  Stevens;  as  administratrix, 
etc.,  against  the  Boston  Elevated  Railway 
Oomtnny.  From  a  Judgment  In  fkTor  vt 
plaintiff,  defendant  brings  exceptiona  Orer- 
ruled. 

Whipple,  Sears  ft  Ogden,  and  Atezander 
Lincoln,  for  plaintiff.  W.  O.  TbompKn*  Cor 

defendant 

KNOWLTON,  0.  J.  The  only  ezc^itlon 
now  relied  on  by  the  defendant  Is  to  the 
admission  in  evidence  of  the  defendant's 
rule  in  regard  to  sounding  the  gong,  in  con- 
nection with  testimony  that  the  defendant's 
motorman  disobeyed  the  rule,  and  that  this 
disobedience  vras  one  of  the  causes  of  the 
accident.  The  decisions  in  different  Jarl»> 
dictions  are  not  entirely  barmonioos  apon 
the  question  now  raised,  but  we  are  of  opin- 
ion tbat  the  weight  of  authority  and  of  rea- 
BOL  tends  to  support  tbe  ruling  of  ttie  Jodga 
In  tbe  present  esse. 

It  has  been  settled  by  various  adjudica- 
tions in  this  commonwealth  tbat  the  adoption 
of  additional  precautions  for  safety  by  a 
defendant,  after  an  accident,  cannot  be  prov- 
ed, as  tending  to  show  liability  for  the  meth 

TL  8m  Nwliiwwt,  VOL  IT,  Owt  Dlfr  1  SH. 
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od  used  at  the  ^e  of  the  accident  Menard 
T.  Boston  &  Maine  Railroad,  160  Mass.  880, 
23  N.  B.  214;  Sblnners  t.  Proprietors,  etc., 
154  Mass.  168,  28  X.  El  10,  12  L.  R.  A.  654,  28 
Am.  St.  Rep.  226;  Downey  t.  Sawyer,  157 
Mass.  418;  32  N.  B.  654;  Hewitt  t,  Taunton 
Street  Railway  Company,  167  Mass.  483,  485, 
486,  46  N.  B.  106;  Daeey  T.  New  York,  New 
Haven  &  Hartford  Railroad  Company,  188 
Maes.  479-481,  47  N.  B.  418.  This  Is  the 
general  rule  in  otber  Jurisdictions.  Morse  r. 
Minneapolis  Railroad,  30  Minn.  485,  18  N. 
W.  368;  Oolumbia  Railroad  Company  t. 
Hawthorne,  144  U.  S.  202,  207,  208,  12  Sup. 
CL  691.  36  li.  Bd.  405,  and  cases  there  dted. 

On  the  other  hand,  the  violation  of  rules 
previously  adopted  by  a  defendant  in  refer- 
ence to  the  safety  of  third  persons  has  gen- 
erally been  admitted  In  evidence  as  tending 
to  show  negligence  of  the  defendant's  diso- 
bedient servant  for  which  the  defendant  la 
liable.  The  admissibility  of  such  evidence 
baa  often  been  assumed  by  this  court  without 
discussion.  Mayo  v.  Boston  &  Maine  Rail- 
road, 104  Mass.  137-140;  Connolly  v.  New 
T<wk  A  New  England  Railroad  Company,  168 
Mass.  6,  10,  11.  82  N.  B.  937;  Floytrup  v. 
Boston  A  Maine  Railroad,  163  Mass.  152,  80 
N.  B.  797;  Sweetland  v.  Lynn  A  Boston  Hail- 
road  Company,  177  Mass.  ^74,  678,  679,  68 
N.  B.  443,  61  L.  R.  A.  783.  See,  also,  In  oth- 
er CO  arts,  CSilcago,  etc.,  Railroad  Company  r. 
Lowell,  161  U.  S.  209-217,  14  Sup,  Ct  281, 
38  L.  Bd.  131;  Warner  v.  Baltimore  &  Ohio 
Railroad  Company,  168  IT.  S.  839-846,  18  Sop. 
Ct  68,  42  L.  Bd.  491.  In  Floytrup  v.  Bos- 
ton &  Maine  Railroad,  nbl  supra,  Mr.  Justice 
Barker  said  In  the  opinion,  "The  evidence  of 
the  usage  of  the  road  that  one  train  shonid 
not  enter  a  station  while  another  train  was 
engaged  In  dellverli^  passengers  there  was 
competent  upon  the  question  whether  the  d&- 
fendant's  servants  managed  the  train  In  a 
proper  manner,"  Similar  statements  (rf  tba 
law  may  be  found  In  numerous  cases.  Dub- 
lin. WIckford  A  Wexford  Railway  Company 
T.  Slattery,  8  App.  Cas.  1155-1163;  Delaware, 
etc.  Railroad  Company  r.  Ashley,  67  Fed. 
200-212,  14  q.  C.  A.  868;  Cincinnati  Street 
Railway  Company  v.  Altemeier,  60  Ohio  St 
10,  63  N.  B.  300;  I*  S.  &  M.  S.  Hallway  Com- 
pany r.  Ward,  135  HI.  611-518,  26  N.  B.  620; 
Georgia  Hallway  Company  v.  Williams,  74 
Ga.  723-778;  Atlanta  Cons.  Railway  Compa- 
ny V.  Bates,  103  Oa.  833,  30  S.  B.  41,  The 
only  decision  to  the  contrary  of  which  we 
are  aware  Is  In  the  case  of  Fonda  v.  Railway 
Oompany,  71  Minn.  488-449,  74  N.  W.  166, 
70  Am.  St  Rep.  341. 

It  is  contended  by  the  defendant  that  there 
is  no  sound  in'inclple  under  which  such  evi- 
dence can  be  admitted.  The  evidence  Is 
somewhat  analogous  to  proof  of  the  viola- 
tion of  an  ordinance  or  statute  by  the  de- 
fendant or  his  servant  which  Is  always  re* 
eelved  aa  evidence,  although  not  conclusive, 
of  the  defendant's  negligence.  Wright  v. 
UaUlen  ft  Melrose  Railway  Oompany,  4  Al- 


len, 283;  Lane  v.  Atlantic  Works,  lU  Mass. 
136;  Hall  v.  Ripley,  119  Mass.  135;  Hanlon 
V.  South  Boston,  etc.,  Hallway  Company,  129 
Mass.  310.  Such  an  ordinance  or  statute, 
enacted  by  a  body  representlug  the  interests 
of  the  public,  imposes  prima  facie  upon 
everybody  a  duty  of  obedience.  Disobedi- 
ence Is  therefore  a  breach  of  duty,  unless 
some  excuse  for  it  can  be  shown  which  cre- 
ates a  different  duty,  that,  as  between  man 
and  man,  overrides  the  duty  Imposed  by  the 
statute  or  ordinance.  Such  disobedience  In 
a  matter  affecting  the  plaintiff  is  always  com- 
petent upon  the  -question  whether  the  de- 
fendant was  negligent  So,  a  rule  made  by 
a  corporation  for  the  guidance  of  Its  servants 
In  matters  affecting  the  safety  of  others  Is 
made  In  the  performance  of  a  duty,  by  a 
party  that  Is  called  upon  to  consider  methods, 
and  determine  how  Its  business  shall  be  con- 
ducted. Such  a  rule,  made  known  to  Its 
servants,  creates  a  duty  of  obedience  as  be- 
tween the  master  and  the  servant,  and  diso- 
bedience of  It  by  the  servant  la  negligence  as 
between  the  two.  If  such  disobedience  In- 
juriously affects  a  third  person.  It  Is  not 
to  be  assumed  In  favor  of  the  master  that 
the  negligence  was  immaterial  to  the  injured 
person,  and  that  his  rights  were  not  affected 
by  It.  Rather  ought  it  to  be  held  an  Impli- 
cation that  there  was  a  breach  of  duty  to- 
wards him,  as  well  as  towards  the  master 
who  prescribed  the  conduct  that  be  thought 
necessary  or  desirable  for  protection  In  such 
cases.  Against  the  proprietor  of  a  business, 
the  methods  which  he  adopts  for  the  protec- 
tion of  others  are  some  evidence  of  what  be 
thinks  neeenary  «  to  Insme  1b»tr 

safety. 

A  distinction  may  well  be  made  between 
precautions  taken  voluntarily  before  an  ac- 
cident, and  preoantlons  which  are  suggested 
and  adopted  after  an  accident.  This  distinc- 
tion is  pointed  out  In  Columbia  Railroad  Com- 
pany V.  Hawthorne,  144  U.  a  202-207,  208, 
12  Sup.  Ct  601,  36  L.  Bd.  405.  Mr.  Jostlca 
Gray,  referring  to  changes  made  by  a  de- 
fendant after  an  accident,  says  In  the  opin- 
ion, "It  Is  now  settled,  upon  much  consid- 
eration, by  the  decisions  of  the  highest  courts 
of  most  of  the  states  In  which  the  question 
has  arisen,  that  the  evidence  Is  Incompetent, 
because  the  taking  of  such  precautions 
against  the  future  is  not  to  be  construed  as 
an  admission  of  responsibility  for  the  past 
has  no  legitimate  tendency  to  prove  that  the 
defendant  has  been  negligent  before  the  ac- 
cident happened,  and  Is  calculated  to  dis- 
tract the  minds  of  the  Jury  from  the  real 
issue,  and  to  create  a  prejudice  against  the 
defendant"  In  Morse  v.  Minneapolis  &  St 
Louis  Hallway,  80  Minn.  405,  16  N.  W.  858, 
It  Is  said,  referring  to  the  same  subject  that 
"a  person  may  have  exercised  all  the  care 
which  the  law  required,  and  yet  In  the  light 
of  his  new  experience,  after  an  unexpected 
accident  has  occurred,  and  as  a  measure  of 
ntreme  caution,  he  may  adopt  addlttonal 
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wfesoardib**  Bee,  aIbo,  H  lino  Is  Central  Rail- 
road Oompany  v.  Swisher,  61  III.  App.  611. 
In  Menard  t.  Boston*  &  Maine  Bailroad,  150 
Mass.  386,  23  X  B.  214,  and  In  some  of  tbe 
earlier  cases,  tbere  is  language  which  goes 
further  than  the  decision,  and  which  might 
imply  ttut  8DCh  evidence  as  was  recelTed 
in  this  case  is  incompetent,  but  the  case  Is 
authority  only  for  that  which  was  decided. 
B^KcepUons  orerruled. 


(186  Uus.  1) 

COMMONWEALTH  t.  McGRATH. 

(Sapreme  Jadidal  Ooart  tit  Massachusetts, 

Norfolk.   Jan.  7,  1004.) 

UQDOR  NUISANCE— SALES  OF  CIDER— STAT- 
UTES-CONST RUCTION. 

1.  Rev.  Laws,  c.  100,  St  1.  2,  provide  that  no 
person  shall  sell,  expose,  or  keep  for  sate  spirit- 
uooB  or  intoxicating  liquor  except  as  authorized 
by  the  chapter,  and  that  ale,  porter,  lager  beer, 
Older,  all  wines,  any  beverage  wiiich  contaios 
more  thao  1  per  cent,  of  alcobol  by  volume  at 
60°  Fahrenheit  shall  be  deemed  to  be  Intoxica^ 
in^  llquora  within  the  meaning  of  tbe  chapter. 
Held  that  the  provision  relating  to  the  percentp 
age  of  alcohol  related  to  cider,  and  hence  proof 
that  defendant  kept  cider  for  sale  containing 
more  than  1  per  cent,  of  alcohol  waa  sufficient 
to  sustafa  a  conviction.. 

2.  Where,  in  a  prosecution  for  selUng  cider 
without  a  license  in  violation  of  Bev.  Laws,  c 
100.  I  1,  providing  that  no  person  shall  sell  or 
expose  for  sale  spirituous  or  intoxicating  liq- 
uors except  und^  certain  exceptions  prescribed, 
defendant  did  not  claim  to  have  sold  the  cider 
under  a  license,  and  did  not  come  within  any 
of  the  exceptions,  an  Instruction  that  a  sale  m 
all  cider  unless  under  a  license  was  prohibited, 
while  wroneons.  was  not  prejndldal  to  detendr 
tnt. 

Exceptions  from  Superior  Court,  Norfolk 
County;  ""L.  Le  B.  Holmes,  Judge. 

One  McGrath  was  convicted  of  maintaining 
a  liquor  noisance,  and  be  brings  exceptions. 
OTerruled. 

Asa  P.  French,  Dlat  Atty.,  and  B.  W.  Nut- 
ter, Asst  Dlst  Atty.,  for  the  Gommonwealtb. 
T.  B.  Orover  and  D.  W.  Murray,  for  defend- 
ant. . 

LATHBOF,  J.  This  is  a  complaint  char- 
ging tlie  defendant  with  keeping  and  main- 
taining, on  March  23,  and  during  the 
preceding  six  months,  a  certain  tenraient  in 
Hyde  Park,  by  him  used  for  the  illegal  sale 
and  lll^al  keeping  for  sale  of  intoxicating 
liquors.  The  following  facts  appeared  in  evi- 
dence at  tbe  trial  in  the  superior  court:  The 
defendant  kept  a  grocery  in  Hyde  Park,  sell- 
ing the  usual  goods  dealt  in  by  grocers.  In 
October.  1002.  he  bought  60  barrels  of  wind- 
fall apples,  some  of  which  he  sold,  and  tbe 
remainder  of  which  he  had  made  into  cider, 
and  plitalned  therefrom  8  barrels  of  cider. 
He  sold  1  barrel  to  a  neighbor,  and  also  sold 
2^  barrels  In  Ids  shop  by  tbe  quart  and  gal- 
lon, the  (dder  so  sold  being  taken  from  the 
premises,  and  not  drunk  thereon.  Shortly 
before  January  1.  1903,  he  noticed  that  *nhe 
cider  did  not  taste  as  sweet  as  it  did,"  and 


sold  no  more  from  ihat  time  ob.   The  4% 

barrels  remaining  were  seised  iq;>on  a  search 
warrant  on  March  1^  1908.  On  th6  evidence 
the  Judge  ruled  as  follows:  "If  the  Jury  find 
that  the  defendant,  during  tbe  time'  covered 
by  tbe  complaint,  sold  cider  or  kept  It  for 
sale  upon  his  premises,  be  would  be  guilty 
of  tbe  offense  charged,  as  the  sale  of  all  dd«. 
unless  under  a  license,  is  prohibited  by  law 
in  this  commonwealtli."  The  Jury  returned 
a  verdict  of  guilty,  and  the  case  is  before  ns 
on  tbe  defendant's  exception  to  the  above 
ruling. 

It  is  to  be  noticed  in  tbe  first  place  that 
the  defendant  did  not  Justify  the  sales  made 
by  him  as  being  under  a  license,  and  Hiat 
St.  1903,  p.  486,  c.  460,  which  took  effect  on 
June  22, 1003,  has  no  application,  because  tbe 
statute  was  passed  after  liis  conviction.  Tbe 
case  is  to  be  determined  upon  tbe  construe* 
tlon  to  be  given  to  ,the  ^ro visions  of  Bev. 
Laws.  C.  100,  II  1,  2.  Section  1  begins  as  fol- 
lows: "No  person  sliall  seli,  or  expose  or  keep 
for  sale,  spirituous  or  Intoxlt^ting  liquor,  ex- 
cept as  anOiorlsed  In  this  chapter."  Tben 
follow  certobi  exceptions,,  one  of,  which.  If 
it  applied  to  tbe  defendant,  was  declared  to 
be  unconstitutional  In  Commonwealth  t.  Pet- 
raulch,  183  Mass.  217,  66  N.  B.  807.  Section 
2  reads  as  follows:  "Ale,  porter,  strong  beer, 
lager  beer,  cider,  all  wines,  any  beverage 
which  contains  more  than  one  per  cent  et 
alcohol,  by  volume,  at  sixty  degrees  Fahren- 
heit, and  disdUed  spirits,  shall  be  deemed  to 
be  intoxicattng  Uquor  witblp  the  meaning  of 
this  chapter."  Tbe  question  on  this  part  of 
the  case  Is  whether  tbe  provision  of  the  sec- 
tion as  to  the  percentage  of  alcobol  ajwHes 
to  cider.  St  1876,  p.  669,  c.  99. 1 18,  provides: 
"The  terms  Intoxicating  Uquor,  or  liquors, 
in  this  act  shall  be  construed  to  include  ale, 
porter,  strong  beer,  lager  beer,  cider  and  all 
wines,  as  well  as  distilled  spirits."  This  was 
amended  by  St  1880,  p.  192,  c.  239,  {  5,  by 
adding  the  following  words  at  the  end  of 
the  section  above  cited:  "Any  beverage  coO- 
tolning  more  than  three  per  cent  alcohol,  by 
volume,  at  sixty  d^rees  Fahrenheit,  shall  be 
deemed  to  be  an  Intoxicating  liquor  within 
the  meaning  of  this  act"  So  it  Is  declared 
In  Pub.  St  1882,  c  100,  |  27:  "Ale,  porter, 
strong  beer,  lager  beer,  dder,  all  vplnes,  and 
any  beverage  containing  more  than  three  per 
cent  of  alcohol,  by  volume,  as  well  as  dis- 
tilled spirits,  shall  be  deemed  to  be  Int6xicat- 
ing  liquor  within  the  meaning  of  this  chap- 
ter." St  1888.  p.  180,  c.  210.  S  1,  amended 
the  section  Just  dted  by  striking  ont  the  word 
"three"  and  Inserting  the  word  "one."  It 
was  held  In  Commonwealth  v,  Soow,  133 
Mass.  575,  under  the  Statutes  of  1876,  above 
cited,  that  on  a  complaint  for  unlawfully 
keeping  intoxicating  liquor  with  intent  un- 
lawfully to  sell  the  same,  and  the  proof  was 
of  a  sale  of  lager  beer,  the  question  whether 
it  was  kept  for  sale  not  being  contested,  the 
government  need  not  prove  that  it  contaliied 
more  than  8  per  cent  nC  olcohoL  Bo,  oader 
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tbe  Public  StatotM,  aa  amended  bj  Uie  Stat- 
ates  of  1S8S.  It  waa  held  that  It  was  not  nec- 
essary to  prove  that  cider  contained  more 
than  1  per  cent  of  alcohol.  Commonwealth 
T.  Brothers.  158  Haas.  200,  206,  33  N.  B.  386. 
While  the  phraaeoiosy  In  tbe  Revised  Laws 
la  slightly  changed  from  that  In  tbe  Public 
Statutes,  as  amended  by  the  Statutes  of  1888, 
there  is  no  change  In  Qie  law.  Tbe  first  part 
of  the  ruling  was  therefore  right. 

The  second  part  of  the  ruling  In  which  the 
judge  gave  tbe  reason  for  the  ruling,  was 
stated  too  broadly,  but  the  defendant  was  not 
prejudiced  thereby,  for,  so  far  as  be  was  coq< 
cemed.  the  ruling  was  right,  aa  be  did  not 
come  within  any  of  the  valUl  exceptions  Id 
section  1. 

Exceptiona  orerruled. 

an  Mass.  641) 

CONNESS  T.  COMMONWEALTH. 

{Supreme  Jndiclal  Oourt  of  MassachiuettB. 
Suffolk.   Jan.  T.  1904.) 

■HINBNT  DOMAIN-ASSKSSHBNT  OP  COMPEN- 
SATION—VALUE FOR  SPECIAL  PURPOSE-EX- 
PERT TESTIHONT— REVIEW— DISCRETION  07 

COURT. 

1.  Tbe  sum  to  be  awarded  for  land  taken  for 
a  public  purpose  is  its  fair  market  value,  bav- 
ins reference  to  all  the  uses  to  which  it  is 
adapted;  and.  while  Its  value  for  a  special  pur- 
pose Is  not  the  test,  It  m'ay  be  considered,  with 
a  view  to  SBcertainiuK  urbat  It  is  worth  la  the 
market  for  any  tue  for  which  it  would  bring 
the  most. 

2.  On  an  Issue  as  to  the  value  of  land  taken 
for  a  poblie  purpose,  two  witnesses— mechanical 
engineers— were  allowed  to  testi^  as  to  Its  val- 
ue for  a  mill  site  after  they  had  testified  that 
It  was  well  adapted  therefor.  One  of  them,  so 
far  as  appeared,  had  no  knowledge  of  the  value 
of  land  ID  the  vicinity,  nor  herdir  any  of  land 
elsewhere,  while  the  other  tiad  shown  that  he 
was  familiar  with  its  value  for  manufacturing 
purposes,  bat  not  for  other  purposes.  It  was 
not  claimed  that  it  would  oe  pracdeable  to 
use  the  stream  directly  for  water  power  on 
the  land,  but  only  that  the  owner  conid  take 
water  for  steam  and  other  manufacturinz  uses 
f»ther  than  power,  and,  under  the  reaervatlOD  in 
the  taking,  the  owner  of  tbe  part  of  the  land 
which  was  left  would  have  a  right  to  take  wa- 
ter In  any  reasonable  manner,  and  to  the  same 
extent  as  theretofore,  for  mercantile  or  manu- 
facturing pnrpoaes,  and  to  discharge  it  into 
the  rlTer.  Besides  this,  both  sides  introduced 
many  other  competent  wituMses  familiar  with 
prices,  thou^  they  did  not  know  the  value  of 
mill  sites.  Held,  that'it  would  bare  been  a  bet- 
ter exercise  of  Judicial  d!acreti(Hi  In  such  case 
if  the  testimony  of  the  engineers  had  been  ex- 
cluded, bnt  thst  as  the  presiding  justice  might 
find  on  the  evidence  that  the  land  bad  elements 
of  value  as  a  mill  site,  and  aa  there  waa  no  tes- 
timony in  regard  to  the  selling  price  of  mill  sites 
as  such,  the  exceptions  to  the  admiesion  of 
their  testimony  could  not  be  sustained. 

Bxceptlons  from  Superior  Conrt,  Solfolk 
Ooonty;  Chas.  U.  Bell,  Judge. 

Petition  by  John  Conness  against  tiie  com- 
monwealth ft>r  ttie  asserament  of  damages  on 
account  of  land  taken  by  the  metropolitan 
park  commisBlonerB.  There  was  a  verdict  in 
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favor  of  the  petitioner,  and  respondent  ex- 
cepts. Srceptions  overruled. 

Moorefield  Storey  and  Esra  &.  Ttiayer,  for 
petitioner.  Robert  Q.  Dodge^  Aaat  AUy. 
Qen.,  for  respondent 

KNOWLTON,  C.  J.  The  questions  In  this 
case  relate  to  the  admissiblUty  of  the  testi- 
mony of  two  witnesses  called  by  tbe  peti- 
tioner as  experts  to  testify  In  regard  to  dam- 
ages  to  real  estate.  One  of  them,  so  far  as 
appears,  had  no  knowledge  of  tbe  prices  at 
which  land  was  bought  and  sold  In  the  vi- 
cinity of  the  land  takm  by  the  re^^ndent, 
nor  hardly  any  knowledge  of  the  prices  of 
land  la  other  places.  The  other  testified  that 
he  was  "perfecfly  familiar  with  valaea  in 
Dorchester  and  otbex  places  around  Boston 
for  manufacturing  purposes,  bnt  not  for  any 
other  purposes,  and  had  nothing  to  do  wltb 
any  other  purpose"  Both  of  these  wit- 
nesses were  mechanical  engineers  who  were 
familiar  with  the  use  of  steam  an'd  water 
power,  and  with  milto  of  various  kfaids  in 
many  places.  They  were  competent  to  give 
an  opinion  on  the  qoestion  whether  the  pe- 
titioner's property  was  adapted  to  use  as  a 
site  fw  a  mill,  but  theh:  testimony  tended  to 
shqw  that  they  had  been  occupied  chlefiy 
with  mechanical  subjects  In  connection  with 
mills,  rather  than  with  prices  or  values.  Aft^ 
er  they  had  testified  that  the  petltlouer's  prop- 
erty was  well  adapted  for  a  mill  aite,  one  of 
the  witnesses  was  allowed  to  answer  the 
question,  "What  is  the  fair  market  value  of 
this  combination  of  tbe  site  here  with  the 
water  for  the  purposes  of  a  rubber  busi- 
ness?" and  to  say  that  it  would  be  worth 
^,000  for  such  a  mill  site.  Tbe  other  wit- 
ness gave  similar  testimony.  The  respond- 
ent objected  to  the  questions  and  answers, 
both  in  form  and  substance,  and  saved  ex- 
ceptions. 

Tbe  subject  thus  presented  was  considered 
In  Cochrane  v.  Commonwealth,  175  Mass.. 
299,  66  N.  E.  610,  78  Am.  St  Rep.  491,  and 
similar  queatioas  have  arisen  In  previous 
cases.  The  sum  to  be  awarded  for  real  es- 
tate .taken  Is  the  fair  market  value  of  the 
property,  having  reference  to  all  the  uses  to 
which  It  Is  adapted.  Its  value  for  any  spe- 
cial purpose  Is  not  the  test,  although  4t  may 
be  considered,  with  a  view  of  ascertaining 
what  the  property  is  worth  in  tbe  market 
for  any  use  for  which  it  would  bring  the 
most  Moulton  v.  Newburyport  Water  Com- 
pany, 137  Mass.  163-167;  Providence  &  Wor- 
cester Railroad  Company  v.  Worcester,  155 
Mass.  35-42.  29  N.  EL  56;  Teele  v.  Boston, 
165  Mass.  88-82,  42  N.  606;  Maynard  v. 
Northampton.  157  Mass.  219,  31  N.  B.  1062; 
Falea  v.  Eastbampton.  162  Mass.  422,  38  N. 
Bl.  1129;  Butchers'  Association  v.  Oommon- 
wealtb,  168  Mass.  103-118.  47  N.  E.  699.  In 
the  case  first  mentioned,  while  It  was  decided 
that  there  may  be  trials  in  which  it  Is  neces- 
aaxy  to  receive  the  testimony  of  witnesses 
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wtao  baT«  little  or  no  knowledge  of  prices  in 
the  neighborhood  where  the  taking  occurred, 
some  of  the  objections  to  such  testimony 
were  mentiODed;  and  It  was  said  that  "Cor 
these  reasons  the  usual  rule  should  be  de- 
parted from«  and  testimony  of  this  kind  ad- 
mitted only  when  without  it  It  ts  Impossible 
to  prove  the  TSlne  of  tiie  property  In  ques- 
tion.'' Such  testimony  Is  almost  necessarily 
affected  largely  by  the  peculiar  conditions 
and  the  nature  of  the  management  of  some 
particular  business  with  which  the  witness  Is 
acquainted.  In  the  present  case  the  first 
witness  testified  that  he  "knew  by  personal 
experience  the  expense  of  running  and  the 
profits  of  a  rubber  works,  because  In  the  Bos- 
ton Belting  Company  case  he  bad  been  em- 
ployed to  go  OTer  tbe  entire  expenses  and 
profits  of  the  business  of  tbe  Boston  Belting 
Company  for  seventeen  years."  We  suppose 
this  refers  to  an  examination'  of  the  books 
and  papers  of  a  company  whlcb  may  have 
been  very  exceptional  in  its  management  and 
Its  profits.  So,  too,  the  market  value  for  any 
particular  use  may  be  largely  affected  by 
tbe  selling  price  of  land  in  the  vicinity.  Tbe 
quesQon  is  not  what  a  manufacturer  could 
afford  to  give  for  a  site  if  he  could  not  get  it 
at  a  less  price,  or  could  not  get  another  at  a 
lower  rate,  but  what  the  property  will  bring 
in  the  market,  in  view  of  the  great  or  small 
demand  for  it,  and  the  condition  of  the  mai^ 
ket  as  to  supply  and  demand  in  other  places 
where  tbe  proposed  business  might  as  well 
be  carried  on.  Ignorance  of  the  market  price 
of  land  in  the  vicinity  leaves  the  testimony  of 
mechanical  engineers  and  mill  managers  of 
little  wortb  as  to  market  values.  Because  of 
these  and  other  considerations,  we  deem  such 
testimony  very  objectionable,  and  we  think 
the  proposition  quoted  above  from  Cochrane 
V.  Cbmmonwealtb  should  be  treated  as  a  rule 
of  practice,  and  followed  pretty  strictly. 

In  view  of  the  fact  that  "it  was  not  claim- 
ed by  the  petitioner  that  it  would  be  prac- 
ticable to  use  the  stream  directly  for  water 
power  on  the  petitioner's  land,  but  only  that 
be  conld  take  water  from  the  river  for  steam 
and  other  manufacturing  uses  other  than 
power,"  and  the  fturther  fact  that,  nnder  the 
reservation  In  the  taking,  the  owner  of  tbe 
part  of  tbe  land  which  is  left  will  bare  a 
rigtat  to  take  water  from  the  river  In  any 
reasonable  manner,  and  to  tbe  same  extent  as 
heretofore  for  mercantile  or  manufacturing 
purposes,  and  to  discharge  the  water  into  the 
river,  and  In  view  of  the  Ignorance  of  these 
experts  of  the  selling  prices  of  land  in  the 
vicinity,  and  the  Introduction  of  many  wit- 
nesses on  both  sides  who  were  familiar  with 
tbe  prices  at  which  property  sold  In  that  part 
of  Dorchester,  although  they  did  not  know 
the  value  of  mill  sites,  we  think  it  would 
have  been  a  better  exercise  of  Jndidal  discre- 
tion if  the  testimony  of  these  two  witnesses 
as  to  values  bad  been  excluded.  On  the  oth- 
er hand,  the  questions  which  arose  in  pass- 
ing upon  the  competem?  of  the  evld^ce  at 


the  trial  were  questions  of  fact,  and  we  can- 
not sustain  tbe  exceptions  If  there  was  any 
evidence  to  warrant  tbe  view  taken  by  the 
presiding  Justice.  Amory  v.  Melrose,  162 
Mass.  557,  39  N.  E.  276;  Com.  v.  Sturtlvant, 
117  Mass.  122-137,  19  Am.  Rep.  401.  He 
might  find  that  tbe  land  had  eleihents  of 
value  as  a  mill  site.  There  was  no  testi- 
mony before  the  court  In  regard  to  the  selling 
price  of  mill  sites  as  such.  The  evidence 
tended  to  show  that  the  experience  of  tliese 
vrltnesses  enabled  them  to  Judge  of  the  valne 
of  a  mill  site  somewhat  better  than  persons 
generally.  We  cannot  say  that  tbsxe  was  do 
evidence  on  which  he  could  find  the  qualifi- 
cations of  these  witnesses  to  t>e  such  as 
might  enable  tbem  to  aid  the  Jury  in  fixing 
the  market  value  of  tbe  property,  under  the 
findings  which  he  might  make,  and  whicb 
the  Jury  subsequently  might  make,  as  to  Ita 
condition  and  qualities.  Notwithstanding  the 
objections  to  such  testimony,  there  was  evi- 
dence on  which  it  could  be  admitted.  In  tbe 
discretion  of  the  presiding  Justice,  and  tbe 
entry  will  tberefcare  be:  Jixceptiona  oto^ 
ruled. 

(184  Man.  ECS) 
STOWELL  et  aL  v.  ORAM  et  aL 

(Supreme  Judicial  C^urt  of  Maasaefansetta. 
Suffolk.  Jan.  7,  1904.) 

CONTRACTS--ASSIQNUENT— NOVATION  —  ESSEN- 
TIALS—B  VI DBNCB  —  SUPPICIBNCY  —  STATUTE 
OF  FRAUDS— PBRFORMANGB  OP  CONTRACT. 

1.  Where  a  contractor,  who  was  fioancially 
embarrassed,  made  a  bill  of  sale  of  c»taln 
property  to  another,  and  assigned  the  contract 
to  him  who  was  to  assist  him  In  his  embarrass- 
ment, tbe  assignee  conld  not  be  held  by  plain- 
tiff, the  other  party  to  the  contract,  on  his 
promise  to  perform  the  contract,  as  such  prom- 
ise was  witnin  the  statate  of  fraads. 

2.  To  estabiiah  a  novation  on  which  plaintiff 
can  charge  the  assignee  of  the  contractor.  It 
most  be  ahown  that  plaintiff  relieved  the  con- 
tractor from  his  obligations,  and  agreed  to  look 
to  tbe  aaslgnee  alone,  and  that,  as  a  part  of 
the  same  arrangement,  the  contractor  relieved 
the  plaintiff  from  his  obligations,  and  the  bs- 
Bignee  agreed  with  the  plaintiff  to  perform  tbe 
contract  as  his  own. 

3.  In  an  action  by  plaintiff  against  the  as- 
signee of  the  contractor  for  breach  of  tiie  con- 
tract, evidence  examined,  and  hetd  Insuffldent 
to  show  that  the  original  contract  was  ^rea 
up  by  consent  of  all  parties,  and  a  new  contract 
substitnted  between  plaintiff  and  asslgDee.  so  as 
to  constitute  a  novation.  ^ 

Report  from  Superior  COor^  Snffolk  Oonn- 
ts;  Francis  A.  Gasklll,  Judge. 

Action  by  Edwin  Stowell  and  others  agflnst 
Theodore  C.  Gram  and  others.  There  was  a 
verdict  for  defendants,  and  question  of  law 
reported.  Judgment  for  defendants.  ■ 

John  XL  Hfl""!Bff"  and  Wallace  Wilson,  tor 
plaintiffs.  6.  W.  Andmon.  for  defendanta 


KNOWI^rON,  C.  Ji  In  tbe  present 
tbe  ivesldlng  Justice  directed  ft  verdict  Dor 
the  defendants,  and  reported  to  tbli  joomt  th» 

Bm  Novation,  voL  »,  Cent.  DIe.  H  t>  Ik  1^ 
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question  of  law  wbetber  tbere  was  an^  eTl- 
deDce  that  would  warrant  a  verdict  for  fh% 
plaintiffs.  The  plaintiffs  made  a  contract  for 
the  manufacture  of  certain  articles  with  one 
Holt,  who  became  financially  embarrassed 
after  he  bad  begnn  the  work,  and  then  ai^ 
ranged  wltb  these  defendants  that  they  sbonid 
take  a  bill  of  sale  of  certain  property  and 
an  assignment  of  this  contract,  and  assist  him 
In  his  embarrassment.  The  qoestlon  is 
whether  there  was  evidence  which  would  war- 
rant a  finding  that  the  contract  between  the 
plaintiffs  and  Holt  was  given  np,  and  that 
a  new  contract  of  the  same  kind,  covering 
the  unflolsbed  work,  was  made  between  the 
plaintiffs  and  the  defendants.  The  defend* 
ants  cannot  be  held  liable  upon  a  promise  to 
Bee  that  Holt's  contract  was  performed,  for 
such  a  promise  would  be  wltbln  the  statute 
of  frauds.  To  establish  a  novation  on  which 
the  plaintiffs  can  charge  these  defendants,  It 
must  be  proved  that  the  plaintiffs  released 
Holt  from  his  obligations  under  tbe  contract, 
and  agreed  to  look  to  the  defendants  alone, 
and  that  as  a  part  of  tbe  same  arrangement 
Holt  released  tbe  plaintiffs  from  their  lia- 
bility to  him,  and  that  the  defendants  agreed 
with  the  plaintiffs  to  perform  the  contract  as 
their  own.  The  writing  under  wblch  the  de- 
fendants acquired  their  rights  from  Holt  was 
a  bill  of  sale  of  the  tools,  fixtures,  machinery, 
and  office  furniture  nsed  in  his  business,  and 
the  furniture  and  the  fnmlsblngB  of  every 
kind  In  a  certain  dwelling  house.  The  writ- 
ing also  Included  an  assignment  of  this  con- 
tract with  the  plaintiffs.  The  dwelling  bouse 
was  referred  to  in  tbe  testimony  as  a  lodging 
house  which  cost  Holt  $li200.  Holt  testified 
that  the  bill  of  sale  was  given  as  security 
to  the  defendants  for  money  which  tbey  were 
to  lend  him  and  furnish  for  bis  assistance. 
This  testimony  was  uncontradicted,  and  was 
confirmed  by  other  facts  In  tbe  ease.  Tbe 
conduct  of  the  parties  and  the  entire  evidence 
were  Inconsistent  with  any  other  theory  than 
that  tbe  title  of  the  defendants  under  ttie 
writing  was  held  only  as  securi^.  There 
was  no  testimony  that  Holt  ever  agreed  wltb 
the  defendants  or  the  plaintiffs  to  give  op, 
except  as  aecnrlty  tor  his  debt  to  the  defend* 
ants,  the  benefits,  by  way  of  profits  or  other- 
wise,  to  wblch  be  might  be  entitled  from  the 
p^fomuince  of  his  contract,  and  tbe  dealings 
(tf  all  tbe  parties  tend  to  show  that  the  con- 
tract with  Holt  was  treated  as  subsisting 
while  tbe  defendants  were  engaged  with  him 
in  tbe  potonnance  of  It  When  the  plain- 
tiffs made  thehr  first  payment  aftn-  tbe  de- 
fendanta  took  possession  onder  their  Mil  of 
sale,  th^  took  a  receipt  signed  by  Holt  fai 
the  name  of  the  Holt  Novelty  Company,  tbe 
name  onder  which  be  dUL  batiness,  and  In  tbe 
receipt  the  mon^  was  said  to  be  "In  pay- 
ment of  an  account  with  the  H(rit  Novelty 
Company."  Tbe  next  payment  made  by  the 
plaintiffs  was  upon  an  order  signed  by  Holt, 
requeatins  payment  to  the  defendants  of  all 
moncgr  due  blm  on  tbe  contract,  and  red  ting 


that  he  had  made  to  them  an  assignment  of 
tbe  contract  A  receipt  subsequently  signed 
by  the  defendants  recited  that  the  money  was 
received  "on  account  of  contract  made  with 
Holt  Novelty  Company."  Without  review- 
ing the  evidence  further,  we  are  of  opinion 
that  there  was  nothing  before  tbe  jury  which 
would  have  warranted  them  In  finding  that 
the  contract  with  Holt  was  given  up  by  agree- 
ment of  all  parties,  and  that  a  new  contract 
was  made  between  the  plaintiffs  and  tbe  de* 
fendanta. 
Judgment  for  the  defendants. 


(1S4  HftBi.  671) 
OABOANO  V.  POPB  et  al. 

(Supreme  Judicial  Court  of  Massachusetts. 

Suffolk.    Jan.  7,  1904.) 

ATTORNEY  AND  CLIENT— CONTRACT  FOR  SERV- 
ICES-CHAMPERTY—EQUITY-JURISDICTION  — 
PARTIES  IN  PARI  DmCTO-"CLBAN  HANDS" 
—BILL. 

1.  A  contract  for  attorneys'  eervEcea,  by 
which  the  attomeya  agreed  to  look  golelr  to  a 
certain  percentage  of  the  recovery  for  their  com- 

fiensatioQ,  without  any  right  to  recover  for  serv- 
ces  rendered  either  before  or  after  the  recovery 
against  the  dlent,  was  void  for  champerty. 

2.  That  facts  relied  on  In  a  biil  in  equity  could 
have  been  set  up  as  an  equitable  defense  to  an 
action  by  defendants  was  not  a  bar  to  plain- 
tiff's obtaining  relief  thereon  In  a  court  of  eq- 
oi^  Jorisdlctlon. 

8.  Equity  has  Jurisdiction  to  relieve  a  client 
from  a  champertous  contract  for  attorneys' 
services  on  the  ground  of  constructive  fraud. 

4.  Under  Rev.  Laws,  c.  150,  fi  1,  prescribing 
the  jurisdiction  of  the  Sapreme  Court,  such  court 
has  foil  equity' Jurisdiction. 

5.  Where  a  contract  for  attorneys'  services, 
payable  only  oat  of  the  recovery,  provided  that 
it  should  cover  services  rendered  and  to  be  ren- 
dered, the  fact  that  the  attorneys  had  rendered 
services  before  the  execution  of  the  contract  did 
not  affect  its  iuvalidity  for  champer^. 

6.  Where  a  champertous  contract  for  attor^ 
neys'  services,  was  entered  Into  between  the  at- 
torneys and  their  client,  the  client  was  not  de- 
barred from  relief  Id  equity  on  the  ground  tliat 
she  was  in  pari  delicto,  and  did  not  come  into 
equity  ^th  clean  hands. 

Appeal  from  Superior  Oourt,  Suffolk 
Oounty. 

Bill  by  one  Gargano  against  one  Pt^  and 
others.  From  a  decree  in  favor  of  plaintiff, 
defendants  Dowd  and  Tebltetts  appeal.  Af- 
firmed. 

Stephen  H,  Tyng  and  Charles  W.  Ward, 
for  appellants.  Arthur  D.  HIII,  John  B. 
Orowley,  and  Louis  B.  Wyman,  for  appellee. 

LORINQ,  J.  Tbe  only  exception  to  tbe 
master's  report  taken  by  tbe  defendants  Teb- 
betts  and  Dowd  Is  that  he  erred  In  his  find- 
ing of  law  that  the  agreement  in  question 
was  void  for  champerty.  The  master's  find- 
ing Is  as  follows:  "Findings  of  Law.  •  •  • 
I  find  that  tbe  said  agreement  Is  void  for 
champerty.  It  is  a  contract  by  tbe  defend- 
ants to  prosecute  a  suit  at  law  for  a  per- 
centage of  the  proceeds.  There  Is  no  Indl- 

Tl.  Sm  Champarty  asd  iUlntenaaoiL  voL  9,  Cent 
Dig.  I  M. 
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cation  tlutt  there  was  to  be  any  -compensa- 
tion In  case  of  failure,  and  In  case  of  sac- 
cess  a  debt  for  servlcefl  was  not  In  the  con- 
templation of  the  parties.  Tbe  provision  aa 
to  Hen  was  Inserted  to  give  tbe  defendants 
a  more  secure  hold  on  the  proceeds."  The 
parties  reduced  their  agreement  to  writing, 
and  we  agree  with  the  master  In  the  con- 
struction to  be  glTen  to  that  agreement  The 
cases  are  reviewed  in  Hadlock  t.  Brooks,- 178 
Mass.  420.  59  N.  E.  1009,  and  nothing  need 
be  added  here. 

Apart  from  the  objection  that  the  defend- 
ants waived  their  demurrer  (If  the  part  of 
the  answer  relied  on  be  taken  to  be  a  de- 
murrer) by  going  to  a  hearing  on  the  merits, 
there  la  nothing  In  the  objection  that  tbe 
facts  relied  on  as  entitling  the  plaintitr  to 
relief  could  have  been  set  up  as  an  equitable 
defense.  That  does  not  bar  the  plaintiff  from 
obtaining  relief  in  a  court  of  equity,  if  tbe 
court  has  Jurisdiction.  Cook  t.  Blcbardson, 
178  Mass.  125,  69  N.  E.  675. 

There  Is  a  Jurisdiction  in  equity  to  relieve 
against  a  void  contract  made  by  a  solicitor 
on  tbe  ground  of  constructive  fraud,  of  which 
equity  has  Jurisdiction.  For  an  instance  of 
the  exercise  of  a  similar  Jurisdiction,  see 
Eeynell  v.  Sprye,  1  De  G.,  M.  &  G.  660.  See, 
also,  O'Brien  v.  Lewis,  32  L.  J.  c.  509. 

Since  St  1877,  p.  "558,  c.  178,  now  Hev. 
lisws,  c.  159,  S  1,  this  court  has  full  equity 
Jurisdiction.  The  cases  are  collected  In  Xlles 
T.  Graham,  181  Mass.  41,  62  N.  E.  986. 

Tbe  allegation  In  tbe  bill,  admitted  by  the 
answer,  "that  at  the  time  of  the  execution 
of  said  agreement  *  *  *  [these  defend- 
ftcts]  were  acting  as  attorneys  for  the  plain- 
tiff In  tbe  matter  of  her  claim  against  the 
[other]  defendants,"  does  not  prevent  this 
conclusion.  Tbe  agreement  covers  the  "serv- 
ices rendered  and  to  be  rendered." 

The  plaintiff  Is  not  barred  of  her  remedy 
as  one  in  pari  delicto,  or  who  has  not  come 
Into  equity  with  dean  hands.  The  money 
has  not  been  paid  to  the  attorneys,  and  there- 
fore it  Is  not  necessary  to  go  so  far  as  the 
court  went  in  Beynell  v.  Sprye,  1  De  G.,  M. 
ft  G.  660;  Cox  V.  Donnelly,  34  Ark.  762; 
Hale  T.  Sharp,  4  Cold.  2^. 

Decree  affirmed. 


(IS  MaBB.  10) 

SPBAGTTB  et  al.  t.  DORB. 

0Sapreme  Jodidal  Court  of  BfassachiiMtta. 

Suffolk.   Jan.  7,  1904.) 

WATERS  AND  WATER  COURSBS-POLLUTION— 
RIPARIAN  PROPRIBTORS— RIGHTS— PRBSCRIF- 
TION— TAKING  WATBR  FOR  HDNIGIPAL  PUB- 
POSERS— MUNICIPAL.  BOARDS— RULBS-POUCB 

POWER. 

1.  St  1895,  p.  C80,  e.  488,  $  24,  authorises  the 
maklDg  of  rules  and  regulations  for  tbe  sanitai^ 
protection  of  all  waters  used  by  the  metropoli- 
tan water  board  for  the  supply  of  any  city, 
town,  or  water  compnny.  Held,  that  a  rate 
made  under  such  section,  prohibiting  riparian 
proprietors  from  poUutiog  a  stream  nsed  for  the 
water  supply  of  a  city,  was  a  proper  exercise 
ot  tbe  stated  police  power,  and  was  not,  there- 


fore, Invalid  as  an  Infrtngement  of  the  prop- 
erty rights  of  such  owner. 

2.  Where  the  water  of  a  stream  had  been  ap- 
propriated for  the  water  supply  of  a  city,  at 
enthorized  by  St  1885,  p.  565,  c.  488,  the  adop- 
tion of  roles  by  the  water  board  such  city 
prohibiting  the  pollution  ot  the  watw  was  bind- 
ing on  a  riparian  proprietor  withont  any  taking 
of  hiaproperty  or  provision  for  compensation. 

8.  Wnere  a  riparian  proprietor  claimed  a  pre- 
scriptive right  to  polinta  the  waters  of  a  stream 
used  to  supply  water  to  a  ci^  such  right  was 
taken  away  by  St.  1895,  p.  672,  c.  48S,  prohib- 
iting such  pollution,  and  providing  fsectioa  12) 
for  the  assessment  of  damages  In  case  of  the 
taking  or  interference  with  the  nse  of  a  riparian 
proprietor's  water  rights  1^  the  water  board  of 
a  city. 

4.  Where  a  metropoUtan  water  board  took 
all  the  waters  that  flowed  through  defendant's 
premises  for  the  porpose  of  divotinc  the  same 
for  public  uses,  under  St  1895.  p.  c  488, 
"at  or  near  the  line  of  taking,  end  not  else- 
where," and  at  the  time  of  sudi  taking  Pab. 
St  1^,  c.  80,  I  96  (Rev.  Laws,  c.  76.  %  124), 
prohibited  the  discharge  of  polluted  matter  in- 
to tlie  waters  of  a  stream  used  for  municipal 
porposes,  a  riparian  proprietor  some  distance 
above  the  line  of  taking  was  not  entitled  to 
pollute  the  waters  under  an  alleged  prescriptive 
right  not  acquired  before  the  date  of  tbe  enact- 
ment of  section  96,  since  tbe  resolution  of  the 
board  should  be  ctmstrued  as  taking  "all  the 
waters  of  the  stream,"  to  be  diverted  at  a  point 
below  for  use  under  the  act 

Report  from  Superior  Court  Suffolk  Coun- 
ty; John  E.  Harday,  Judge. 

Bill  by  fme  Sprague  and  others  against  one 
Dorr.  On  report  from  tbe  superlra  court 
Decree  for  plaintiffs. 

Balph  W.  Stewart  Asst  Atty.  Gen.,  for 
plaintiffs.  Boyd  B.  Jonea  and  Gbaa.  C.  Hil- 
ton, for  defendant 

KNOWLTON,  C.  J.  This  Is  a  bill  In  equi- 
ty, brought  by  tbe  members  of  the  metro- 
politan water  board  to  obtain  an  Injunction 
against  tbe  discharge  by  tbe  defendant  of 
human  excrement  and  the  contents  of  water- 
closets  and  privies  Into  Qulnepoet  river,  a 
stream  flowing  through  the  defendant's  prem- 
ises In  the  town  of  Holden,  and  forming  one 
of  the  tributaries  oi  the  South  Branch  of  the 
Nasbua  river,  a  source  of  water  supply  for 
the  cities,  towns,  and  water  companies  named 
In  St  189(t,  p.  665,  c.  488.  Tbe  biU  Is  brought 
under  sections  27  and  28  Q;>age  681)  of  this 
statute,  to  enforce  rules  and  regulations 
made  by  tbe  State  Board  of  Health  under  tbe 
authority  of  section  24  (page  680).  Tbe  de- 
fendant is  tbe  owner  of  a  manufacturing  ea- 
tabllshment  on  this  river,  and  be  admits  that 
in  violation  of  these  rules  and  reguIatioDs,  be 
Is  maintaining  privies,  whose  contents  are 
discharged  directly  Into  the  stream.  Tbe 
plaintiffs,  seeking  to  apply  tbe  principles  on 
which  St.  1902,  p.  468,  c.  536,  is  founded,  •'of- 
fered to  pay  the  entire  expense  of  construct- 
ing water-closets  and  privies  at  such  point 
or  points  upon  the  defendant's  premises  as 
they  claimed  wonld  reasonably  accommodate 
the  defendant's  employes,  and  at  the  ssme 
time  prevent  the  discharge  of  human  excre- 
ment and  tbe  contents  of  privies  and  nrinalk 
into  the  water  of  the  tlver,"  bat  tlie  defUd- 
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ikiit  reftiaed  to  allow  thli^  contending  that  It 
would  seriously  Interfere  with  his  business 
and  property.  No  question  Is  mede  as  to  the 
reasonableness  or  validity  of  the  rules  and 
regnlatlons,  except  that  they  are  in  "conflict 
with  the  defendant's  rights  of  property." 
See  Brodbine  v.  Severe,  182  Mass.  098,  60  N. 
E.  607.  The  statute  (section  24)  authorizes 
the  making  of  "rules  and  reguIaUons  for  the 
sanitary  protection  of  all  waters  used  by  the 
metropolitan  water  board  for  the  water  sup- 
ply of  any  city,  town  or  water  company," 
etc.  That  the  exercise  of  such  authority  by 
the  legislature  Is  within  the  police  power  as 
it  is  generally  defined  by  the  courts,  and 
within  the  particular  provisions  of  chapter  1, 
i  1,  art  4,  of  the  Constitution  of  Massachu- 
setts, Is  too  plain  for  discussion.  It  roay  In- 
volve a  regulation  and  modification  of  a  use 
of  streams  which  otherwise  might  be  made 
under  the  common-law  rights  of  riparian 
proprletora.  These  rights  include  every  rea- 
Bonable  kind  of  use  of  the  water  as  it  passes 
by,  having  a  proper  regard  for  the  rights  of 
other  proprietors  on  the  stream  below.  It 
has  often  been  said  that  riparian  proprietors 
bave  no  right  to  pollnte  the  waters  of  a 
stream.  In  thinly  settled  and  remote  re^ons, 
apon  streams  whose  waters  are  not  appro* 
ptiated  to  domestic  use,  impurities  may 
sometimes  be  discharged  Into  tbe  water  with- 
out  Interfering  with  any  use  of  it  that  other 
riparian  proprietors  desire  to  make;  but 
when  the  water  Is  to  be  used  for  drinking,  as 
tbe  waters  of  most  streams  may  be  used,  and 
of  many  streams  are  in  fact  used,  the  nsea 
of  riparian  proprietors  must  be  limited  with 
a  strict  regard  to  cleanliness  and  sanitation. 
Hence  statutes,  special  and  general,  have 
been  passed  from  time  to  time,  touching  this 
subject  St  1878,  p.  133,  c.  183;  Bev.  Laws, 
c.  75,  S  124.  These  laws,  so  far  as  they  mere> 
ly  prevent  the  discharge  into  streams  of  pol- 
luting matter  of  such  kind  and  amount  as 
will  corrupt  or  impair  the  quality  of  the  wa- 
ter, are  a  reasonable  regulation  of  the  exer- 
cise of  private  rights  of  property  In  reference 
to  the  common  good,  aod  they  are  not  an  in- 
terference with  property  that  calls  for  com- 
pensation to  the  owners.  As  the  water  flow- 
ing throngb  the  defendant's  premises  is  used 
as  a  part  of  the  metropolitan  water  supply 
for  numerous  dtiea  and  towns,  these  rules 
and  regulations  control  the  exercise  of  bis 
ordinary  rights  as  a  riparian  proprietor,  and 
are  binding  upon  him  without  any  taking  of 
his  property  or  provision  for  compensation. 
Newton  v.  Joyce,  166  Mass.  83,  44  N.  E.  116, 
50  Am,  St.  Rep.  385,  and  cases  there  cited. 

Tbe  defendant  contends  and  the  plaintiff 
deny  tlwt  he  baa  acquired  by  prescription  a 
right  to  discharge  these  impurities  into  the 
stream.  We  need  not  decide  the  question 
thus  raised,  for,  if  he  has  acquired  by  pre- 
scription a  right  of  property  in  the  stream 
which  he  would  not  othorwlse  have,  this 
right  to  pollute  the  stream  is  taken  away  by 
tbe  statute  and  tbe  action  of  the  board  In 


taking  tbe  waters.  For  damages  to  bis  prop- 
erty he  is  entitled  to  compensation  under  sec- 
tion 12  (page  S72)  of  the  act  Damages  "In 
property"  are  given  whether  they  are  sua 
talned  by  a  takiog  of  property,  "or  by  the  In- 
terference with  the  use  of  any  water,  or  by 
any  other  act  or  thing  done  by  said  board  un- 
der this  act."  The  metropolitan  water  board, 
under  date  of  Febmaiy  23,  1888,  took  aU  tbe 
waters  that  flow  through  the  defendant's 
premises  "for  the  purpose  of  diverting  the 
same  for  the  uses  of  said  act,  at  or  near  said 
line  of  taking,  and  not  elaewhere."  The  line 
of  taking  is  on  tbe  stream  at  a  considerable 
distance  below  the  defendant's  premlsea  A 
copy  of  this  taking  was  flled  in  the  registry 
of  deeda  In  accordance  with  the  statute,  and 
all  the  other  requirements  of  the  act  affect- 
ing the  legality  of  the  taking  were  duly  com- 
plied with.  The  defendant  contends  that 
this  taking  was  not  sufficiently  broad  or  defl- 
nite  In  its  description  to  Include  his  prescrip- 
tive right  We  are  of  opinion  that  this  con- 
tention Is  not  well  fotmded.  AU  the  waters 
were  taken  to  be  diverted  at  a  point  IkIow 
for  use  under  the  act  Pub.  St.  1882,  c.  80,  | 
96  ^ev.  Laws.  c.  75,  |  124),  was  then  In 
fi»ce,  under  which  the  discharge  of  polluting 
matter  Into  waters  so  used  was  forbidden. 
Under  St  188S.  p.  682,  c.  488,  S  30,  In  the  ab- 
sence of  rules  and  regulations  of  the  board 
of  health,  this  general  law  applied  to  these 
waters  as  soon  as  they  were  taken;  for  It  is 
not  contended  that  prescriptive  rights  had 
been  acquired  by  the  defendant  previously 
to  July  1,  1878.  the  date  of  the  enactment  of 
the  general  law.  Moreover,  the  statute  au- 
tborlzlng  the  taking  also  authorized  the  mak- 
ing of  rules  and  regulations  for  the  sanitary 
protection  of  the  waters.  The  act  of  taking, 
without  express  mention  of  any  prescriptive 
right  to  pollute  the  waters,  necessarily  de- 
prived the  defendant  of  this  right  if  he  had 
It  and  brought  him  within  the  provision  for 
compensation.  As  a  riparian  proprietor  withr 
out  other  rights,  the  rules  and  regulations 
are  binding  upon  him,  and.  If  he  has  a  pre- 
scriptive right  to  pollute  the  water,  they  are 
still  binding,  and  must  be  enfcHrced;  for  he 
is  entitled  to  compensation  for  tbe  loss  of 
such  a  right  Whether,  in  tbe  exercise  of 
the  police  power  for  the  preservation  of  tbe 
public  health,  the  Legislature,  without  pro- 
viding compensation,  might  forbid  the  pollu- 
tion of  water  by  one  who  has  acquired  a 
prescriptive  right  to  pollnte  It  as  againat  otth 
er  proprietors,  we  need  not  decide. 
Decree  for  the  plalntURi. 

(IH  HasB.  B98> 

SELLEGK  et  al.  v.  OAKLAND. 

(Supreme  Judicial  Court  of  Massachusetts. 

Snflfolk.   Jan.  7,  1904.) 

ACTION  ON  CONTRACT— DEFENSE— KVIDBNCB— 
APPEAI^RBVIBW. 

1.  In  an  action  on  a  contract  to  pay  plahitlfl 
a  aam  of  numey'OD  coofirmation  by  judgment 
of  title. to  certain  land  In  defendant  plaintiff 
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baring  Hhown  the  judgment.  It  wai  IncnunbeDt 
on  defendant  to  show  payment. 

2.  An  objection  on  appeal  by  defendant  that 
the  confirmation  of  title,  bein^  by  judgment, 
conld  not  be  shown  by  bis  testimony  as  a  wit- 
ness  plaintiff,  -will  not  be  conddered,  th* 
point  iKft  having  been  raised  below  or  excep- 
tion taken  to  the  admluifaUity  of  the  eridenceu 

Exceptions  from  Superior  Court,  Suffolk 
County;  Frederick  lawton,  Judge. 

Action  by  J.  H.  Seileck  against  James  B. 
Garland.  Judgment  for  plaintiffs,  and  de- 
fendant brings  exceptions.  Elxceptlous  over- 
ruled. 

Thomas  J.  Barry,  for  plalntlfli,  William 
H.  Garland,  for  defendant  , 

LATHROP,  J.  The  only  questions  argued 
before  us  are  the  refusal  of  the  judge  to  give 
the  second  and  sixth  requests  for  InstrucUons. 
The  asBignmel^t  waa  given  as  collateral  secn- 
rlty  for  the  payment  of  a  judgment  The  glflt 
of  the  second  request  is  that  tbere  waa  no  evi- 
dence that  the  judgment  waa  not  paid.  A 
prima  facie  case  having  been  made  out  by  the 
plaintiffs,  they  were  entitled  to  recover,  un- 
less the  defendant  abowed  that  the  judgment 
had  been  paid.  Payment  la  a  matter  of  de- 
fense, and,  if  relied  on  by  the  defendant,  must 
be  alleged  and  proved.  Hilton  v.  Smith,  B 
Gray,  400;  Noxon  v.  De  Wolf,  10  Gray,  843, 
348;  Clark  v.  Murphy,  104  Mass.  4e0,  41  N. 
E.  674.  The  gist  of  the  sixth  request  Is  that 
a  reasonable  time  had  not  elapsed  In  which  to 
pay  the  money.  By  tbe  terms  of  the  assign- 
ment the  money  was  to  be  paid  "with  all  con- 
venient speed"  after  the  title  to  the  property 
waa  confirmed  and  possession  given  to  the  de- 
fendant We  are  of  opinion  that  on  tlie  evi- 
dence there  was  enough  to  show  that  thwe 
was  a  breach  of  the  agreement  on  the  part  of 
the  defendant. 

At  the  ailment  of  the  case  the  defendant 
contended  that  the  confirmation  of  his  title, 
being  by  a  Judgment  was  a  matter  of  record, 
and  that  ble  admission  as  to  bis  title  to  the 
real  estate  could  not  be  received  In  place  of 
the  record.  The  answer  to  this  Is  that  no 
audi  point  was  raised  in  the  court  below,  or 
exception  taken  to  the  admissibility  of  the  evi- 
dence of  the  defendant,  who  was  called  as  a 
witness  by  the  plaintiffs. 

Exceptions  overruled. 


(184  Hub.  W) 

BOSTON  ELECTRIC  LIGETT  CO.  r.  BOS- 
TON TERMINAL  CO. 

(BaptesH  Judicial  Court  of  Massachusetts. 
Suffolk.    Jan.  7,  1904.) 

CONSTITUTIONAL  LAW— IMPAIRMENT  OP  VBST- 
ED  RIGHT— PUBLIC  STREET— CONDUITS  FOR 
ELECTRIC  WIRES— FRANCHISB  —  CONSTRUC- 
TION OF  STATUTE. 

1.  An  electric  light  company,  as  well  as  ita 
predecessors  in  title,  was  incorporated  under 
Pub.  St.  1882,  c.  106,  which  did  not  give  any 
antbority  to  use  the  public  streets.  Permisaion 
was  given  such  predecessors  to  erect  poles  in 
the  streeta  of  Boston,  on  c(Midition,  among  oth- 
er%  that  they  sliould  remove  them  when  so  di- 


rected by  the  board  of  aldermen,  and  that,  if 
any  of  the  conditions  of  the  grant  were  not  com- 
plied with,  the  board  might  remove  the  poles 
at  the  CMUpany's  expense.  Various  ordinances 
were  passed  regulating  the  use  of  the  public 
streets,  none  of  wbidi  gave  the  electric  light 
company  any  rights  not  terminable  by  the 
board  of  aldermen.  St  1894,  p.  516,  c.  454, 
provided  for  the  gradual  removal  of  all  wires  in 
the  pabllc  streets  of  a  certain  portion  of  Boston. 
It  Included  In  terms  "every  person,  firm,  or 
corporation  operating  or  intending  to  operate 
wires,"  etc,  and  gave  to  those  then  operating 
such  wires  an  option  to  place  tbem  lu  under- 
ground conduita.  The  soperintendeBt  of  streets 
was  to  isBoe  permits  tor  opening  snd  occupying 
the  streets  necessary  to  carry  out  the  act-  Un- 
der the  ordinances  then  In  force  these  permits 
were  conditioned  that  the  person  applying  should 
remove  the  conduits  and  wires  whenever  direct- 
ed to  do  so  by  the  city  council.  Held,  that  the 
latter'  statute  did  not  confer  any  frandiise  on 
the  electric  light  c<Hnpany,  which  built  a  con- 
duit thereunder,  so  as  to  render  St.  1886^  p. 
520,  c.  516,  vacating  certain  portions  of  two 
streets  in  which  the  conduits  were,  unconatJ- 
tutiooal,  as  Impairing  a  rested  right 

2.  A  right  to  revoke  i)ermi88ion  to  use  the 
streets  of  a  city  for  laying  electric  wire  con- 
duits, reserved  by  ordinances  and  pannits,  may 
be  exercised  by  the  LegUlature. 

Bzc^tions  from  Snperlw  Court,  Suffolk 
Ooun^;  Albert  Mason,  Judge. 

Action  by  the  Boston  Blectrle  light  Com- 
pany against  the  Boston  Terminal  Company. 
Judgment  for  defwdant»  and  plaintiff  ex- 
cepts.   Exceptions  overmled. 

Evorett  W.  Burdett  and  Chns.  A.  Snow,  for 
plaintiff.  Samuel  Hoar  and  Woodward  Hod- 
son,  for  defendant 

ENOWI/rON.  C.  J.  This  is  an  action  of 
tort  to  recover  the  value  of  conduits  laid  by 
the  plaintiff  In  portions  of  two  public  streets 
in  Boston,  which  were  discontinued  by  St 
1896,  p.  620,  c.  616.  and  taken  by  the  defend- 
ant for  a  part  of  the  site  of  the  terminal  sta- 
tion erected  under  the  authority  of  this  stat- 
ute. The  plaintiff  brought  a  petition  for 
damages  for  the  taking  of  these  conduits, 
which  was  before  this  court,  and  is  reiwFt- 
ed  in  1S2  Mass.  307,  65  N.  E.  836.  In  that 
case  It  was  decided  that  no  part  of  the  pe- 
titioner's property  was  taken,  and.  afto:  a 
consideration  of  the  uses  to  which  public 
streets  may  be  put  in  this  commonwealth, 
and  the  rights  of  parties  using  them,  under 
our  general  laws,  the  (pinion  proceeds  as 
follows:  "All  the  statutes  and  ordinances 
upon  which  the  p^tioners  rely  as  a  Justifi- 
cation for  their  acti<m  in  constructing  con- 
duits In  public  streets,  and  as  giving  tbem 
rights  of  property  there,  are  merely  provi- 
sions for  the  regulation  of  the  different  pub- 
lic rights  in  the  streets.  -None  of  them  pui^ 
ports  to  convey  private  rights  of  property. 
Most  of  tbem  expressly  state  the  Umitations 
upon  the  autliorlty  given,  and  make  the  pe- 
titioners subject  to  possible  future  proceed- 
ings terminating  or  modifying  their  rights." 
The  statutes  and  ordinances  relied  on  were 
then  cited.  The  plaintiff  now  attacks  the 
constitutionality  of  St  1896,  620,  c.  5ia 
and  seeks  to  bring  this  action  wlUUn  that 
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claM  of  cases  In  wfalch  a  statute  has  been 
bold  to  confer  npon  a  corporation  a  fran* 
clilse,  wblch  includes  a  private  rlgbt  of  prop- 
erty In  streets  and  public  places,  tbat  Is  pro- 
tected by  the  Constitution  of  the  United 
States  under  the  contract  created  by  action 
<kf  fbe  cwporation  under  tbe  statute.  In 
■*iew  of  tbe  plaintiff's  contention,  it  may  be 
well  to  consider  more  particularly  the  author- 
ity nnder  which  these  conduit  were  laid. 
Tbe  plaintiff  was  incorporated  under  the  gen- 
eral laws  contained  in  Pub.  8t  1882,  c'  106, 
for  the  purpose  of  conducting  the  business 
of  manufacturing,  generating,  transmitting, 
and  supplying  electricity  to  be  used  in  light- 
ing in  tbe  city  of  Boston.  This  statute  au- 
thorizes tbe  organization  of  corporations  for 
carrying  on  business  of  many  different  kinds, 
but  it  contains  no  special  mention  of  busi- 
ness of  this  kind,  and  does  not  purport  to 
give  any  authority  to  use  the  public  streets. 
Most  of  tbe  poles  formerly  used  by  tbe  plain- 
tiff on  the  streets  referred  to  were  erected  by 
Its  predecessors  in  title— 4bose  in  Kneeland 
street  by  the  Brush  Electric  Lighting  Com- 
pany, and  those  tn  Federal  street  by  the 
American  Union  Telegraph  Company;  wliich 
corporations,  as  we  Infer  from  the  bill  of 
exceptions,  were  organised  under  tbe  same 
statute  as  the  plaintiff.  In  refertoce  to  the 
erection  of  poles  by  each  of  these  corpora- 
tions the  mayor  and  aldermen  of  Boston  pass- 
ed an  order  giving  permission  to  erect  tbe 
poles  in  the  streets  upon  numerous  stated 
conditions,  one  of  which  was  that  tbe  com- 
pany "shall  remove  said  poles  when  so  di- 
rected by  said  board"  (of  aldermen).  An- 
other was  as  follows;  "Also  on  condition 
tbat  if  any  of  the  above  conditions  are  not 
compiled  with,  the  board  of  aldermen  may 
remove  said  poles  at  the  expense  of  said 
company."  Ordinances  were  passed  from 
time  to  time  in  regard  to  regulation  and  con- 
trol of  rights  In  tbe  public  streets,  none  of 
wblcb  purported  to  give  to  the  plaintiff  or  to 
any  similar  company  any  rights  which  were 
not  subject  to  control  or  termination  at  any 
time  by  the  board  of  aldermen  or  tbe  dty 
conndl.  The  ordinance  of  1885  (chapter  28), 
as  amended  by  tbe  ordinance  of  March  24, 
1886,  contains  provisions  as  follows:  "Tele- 
graph, telephone  and  electric  light  companies, 
whether  chartered  by  this  •or  any  other  state, 
may  lay  wires  under  tbe  streets  of  the  city 
under  the  following  regulations  and  not  oth- 
erwise: •  •  •  Second,  that  said  com- 
pany shall  remove  Its  conduits  whenever  di- 
rected BO  to  do  by  the  city  council."  It  is 
therefore  too  plain  for  discussion  that  at  tbe 
time  of  the  passage  of  St.  1894,  p.  S16,  c.  454, 
the  plaintiff  was  using  tbe  streets  of  Boston 
for  the  support  of  Its  poles  and  wires  under 
a  license  revocable  at  any  time  by  the  public 
authorities. 

This  statute  provided  for  a  gradual  re- 
moval, nnder  tbe  direction  of  an  officer  called 
a  "commissioner  of  wires,"  of  all  the  wires 
and  electrical  appliances,  wtUi  certain  ezcep- 


tlona,  In  the  public  streets  of  a  specified  por- 
tion of  tbQ  city  of  Boston,  wtiicb  included 
Federal  street  and  Kneeland  street.  It  ap- 
plied to  all  owners  or  users  of  wires,  cables, 
and  conductors  within  this  specified  portion, 
and  Included  in-  terms  every  "person,  firm, 
or  corporation  operating  or  Intending  to  oper- 
ate wires,  cables,  or  conductors  in  said  sec- 
tion of  said  city."  It  gave  to  those  then  oper- 
ating such  wires  the  option  to  remove  them 
without  placing  th«n  elsewhere,  or  to  put 
them  underground  in  conduits  to  be  con- 
strbcted  under  regulations.  It  was  made  the 
duty  of  the  superintendent  of  streets  "to  la- 
sue,  subject  to  tbe  usual  conditions,  all  per- 
mits for  opening  and  occupying  the  streets 
of  said  city,  fiecessary  to  carry  out  the  in- 
tent of  this  act,  upon  application  of  said  com- 
misBdoner."  Tbe  nsual  conditions  of  permltis 
were  prescribed  by  the  ordinances  then  lb 
force.  Ordinances  bearing  upon  this  subject 
are  tbe  Revised  Ordinances  of  1892,  c.  3,  I 
21;  Id.  c.  36,  H  8,  14,  16;  and  the  ordinance 
of  1886  (chapter  28>,  as  amended  by  the  ordi- 
nance of  Marcb  24,  1886.  The  revised  regula- 
tions of  the  board  of  aldermen  of  1S92  (chap- 
ter 5,  {  1)  leave  the  issuing  of  permits  sub- 
ject to  existing  ordinances  as  to  terms,  spec- 
ifications, and  conditions,  and  do  not  change 
tiie  conditions  affecting  this  case.  Section  14 
of  chapter  36  of  the  Ordinances  of  1892  deals 
particularly  with  permits  to  open  and  occupy 
portions  of  the  streets  for  the  purpose  of 
laying,  maintaining,  and  using  "wires,  pipes, 
or  conduits  under  the  surface  thereof,"  and 
prescribes  as  one  of  the  conditions  tbat  the 
person  applying  for  the  p^mit  "shall  remove 
the  conduits  and  wires  whenever  directed 
•  •  •  so  to  do  by  the  city  council."  Other 
ordinances  then  existing  also  provided  tliat 
such  conduits  might  be  laid  only  upon  con- 
dition that  they  should  be  removed  at  any 
time  when  directed  by  the  city  council.  The 
petitioner  laid  Its  conduits  under  a  permit 
containing  this  condition.  It  now  contends 
tbat  It  acquired  a  right  of  property  In  the 
street,  such  that  tbe  street  could  not  be  dis- 
continued and  appropriated  to  another  public 
use  without  giving  It  compensation. 

Under  the  charter  of  the  city  of  Boston 
tbe  control  and  management  of  the  rights  of 
the  public  in  the  streets  and  highways  were 
Tested  in  the  mayor  and  aldermen  and  the 
city  council.  It  has  been  the  [wllcy  of  these 
bodies  to  retain  this  control,  and  not  to  per- 
mit the  acquisition  of  private  rights  in  tbe 
public  easement  by  individuals  or  corpora- 
tions. Under  our  system  of  laws  tbe  fee  re- 
mains in  the  original  owner  or  his  successors 
in  title,  and  the  land  may  be  used  by  bim  in 
any  way  tbat  is  not  inconsistent  with  the 
rights  of  the  public  under  tbe  easement  ac- 
quired by  them  when  the  street  was  laid  out. 
Upon  a  discontinuance  the  easement  is  termi- 
nated, and  the  entire  estate  reverts  to  tbe 
owner  of  the  fee.  It  seems  pretty  plain  tbat 
by  St  1804,  p.  516,  c.  454,  the  Legislature  did 
not  Intend  to  create  private  rigtata  whicb 
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should  Interfere  with  th«  power  of  the  public 
Antliorltles  at  any  time  to  discontinue  a 
street,  or  with  the  right  of  the  owner  of  the 
fee,  on  the  termination  of  ttie  easement,  to 
have  his  propert7  unlncnmbered  by  any  sub- 
aequentl  J  created  Interest  It  cannot  be  sup- 
posed that  every  **per8on,  firm,  or  corpora- 
tion" who  elected  to  pat  wires  andergromid 
rather  than  to  remove  them  was  given  a 
franchise  which  Included  an  Individual  right 
of  property  In  the  public  easement  that  pre- 
viously bad  been  taken  from  the  landowner. 
Bather  the  meaning  of  the  statute  seems  to 
be,  that  person^  firms,  and  corporations  who 
were  tben  using  streets  for  the  maintenance 
of  poles  or  wires  under  a  revocable  license 
should  remove  tbem,  and  should  be  permit- 
ted, if  they  chose,  to  put  tbem  underground 
nnder  a  like  revocable  license.  For  years 
tbe  ordinances  had  allowed  conduits  to  be 
pat  underground  only  by  virtue  of  such  a 
revocable  license,  and  St.  1894,  p.  618,  C;  464, 
only  authorized  tikis  under  permits  containing 
tbe  usual  condltioB>*  Vbto  construction  of 
tbe  statute  Is  In  accwdance  with  the  general 
policy  of  our  law  In  regard  to  this  easement 
of  tbe  public.  The  locations  of  our  street 
railways  In  public  streets  are  subject  to  rev- 
ocation. Ber.  Laws,  c  112,  i  S2.  The  con- 
struction of  gas  mains  In  a  highway  or  street 
gives  no  right  excepting  a  right  to  use  the 
highway  or  street  while  It  Is  a  hls^way  or 
street,  and  does  not  prevent  the  public  an- 
ttaorltles  from  altering  or  discontinuing  It 
wltbout  a  liability  in  damages.  Id.  c.  121,  | 
17;  Natick  Gas  Light  Company  v.  Natlck,  175 
Mass.  246-252,  56  N.  S.  292.  Under  the  stat- 
ute just  cited  tbe  erection  and  maintenance 
of  gas  pipes  or  poles  and  wires  for  lighting 
by  electricity  are  subject  to  the  direction 
and  control  of  the  mayor  and  aldermen  or  the 
selectmen.  Though  private  corporations  have 
sometimes  been  granted  franchises  by  special 
acta  of  tbe  Legislature,  which  give  tbem  per- 
manent rights  of  property  In  public  streets, 
the  provisions  of  these  laws  are  not  applica- 
ble to  tbe  plaintiff  in  this  action. 

The  contention  that  the  right  of  revocation 
reserved  by  the  ordinances  and  the  permit 
to  the  city  council  cannot  be'ezerclsed  by  the 
legislature  is  without  foundation.  The  Leg- 
islature is  tiie  supreme  authority  in  regard  to 
public  rights  In  the  streets  and  highways. 
This  reservation  of  a  right  of  revocation  was 
a  limitation  of  tbe  plaintiff's  right  to  continue 
its  peculiar  use  of  the  street  as  one  of  tbe 
public  by  the  maintenance  of  a  conduit,  and 
it  was  a  part  of  the  regulation  of  the  rights 
of  all  the  public.  The  reservation  to  the  ci^ 
council  was  to  t^at  iKtdy  as  a  representative 
of  the  public,  and  not  to  it  in  a  narrow  or 
indivlduai  sense.  The  Legislature  could  at 
any  time  supersede  the  city  council  In  the 
exercise  of  Its  powers,  and  could  do  any- 
thing tliat  ought  to  be  done  in  regard  to  this 
public  easement.  The  Important  fact  is  that 
the  plalDtifT  bad  been  given  no  right  which 
wa»  not  subject  to  the  control  of  this  ease- 


ment by  the  proper  authorities.  See  City  of 
Blcbmond  v.  Souttiern  Bell  Telephone  Com- 
pany, 85  Fed.  19,  28  C.  C.  A.  65Q;  Southern 
Bell  Telephone  Company  t.  Blcbmond,  103 
Fed.  34,  44  C.  G.  A.  147. 

The  cases  cited  by  the  plaintiff  In  regard  to 
legislative  franchises  which  Include  rights 
of  property  In  public  places  are  not  applica- 
ble to  this  case. 

Exceptions  overruled. 


OM  Hms.  471) 

A.  J.  TOWER  00.  V.  SOUTHERN  PAO.  CO. 

(Supreme  Jadlcial  Court  of  Massachusetts. 

Saffoik.   Jan.  6.  1^04.) 

SHIPPING—INFLAHMABLB  OOOOS— OIL  CLOTH- 
ING—STOWING  ON  DECit-CUSTOM— FOUNDA- 
TION FOR  EVIDENCB-QOALIFICATION  OF 
WITNESS— PRBSUHFTION  OF  FACT  FOB  JURY. 

L  In  an  action  by  a  shipper  against  a  ca^ 
tier  for  loss  ot  oil  clothing  (shipped  under  a 
blli  of  lading  providing  that  ioflanmiable  goods 
shall  be  transported  if  the  carrier  choosea,  on 
deck  or  elsewhere,  and  aball  be  at  the  sfaipper^a 
risk),  which  goods  were  carried  on  the  deck 
ol  defendant's  steamer,  became  loose  during  a 
storm,  and  were  thrown  overboard  to  save  otli- 
•r  goods  from  damages  and  to  prevrat  their 
Interfering  with  tbe  navigation  of  the  vessel, 
defendant,  by  introduction,  without  objection, 
of  the  deposition  of  the  steamer's  captain  tiiat 
the  oil  clotKlng  was  stowed  on  deck  because  of 
their  inflammable  nature,  laid  a  foundation  for 
introduction  of  evidence  to  show  a  general 
usage  that  because  of  its  character  It  was  cna- 
tomary  among  steamship  companies  to  stow 
oil  dfftiiing  on  det^  and  to  class  it  as  inflam- 
mable goods. 

S.  The  existence  of  a  custom  among  steam- 
ship companies,  in  carrying  oil  dotnlng  for 
shippers,  to  class  It  ss  inflammable,  goods,  and 
stow  It  on  deck,  and  the  extent  to  which  it 
valls^  may  be  sbown  by  witnesses  who,  tnm 
lODg  experience  and  observation,  know  what 
they  and  others  do  with  such  goods  when  they 
are  loaded  od  vessels  for  carriage. 

8.  An  experience  of  from  12  to  40  years  In 
loading  and  stowing  cargoes  of  vessels  Is  suf- 
ficient to  qualifv  witnesses  to  testify  to  a  cus- 
tom of  stpamsnlp  compaoies  In  carrying  oil 
clothing  for  sfai[ipers  to  classify  it  as  Inflaxn- 
mable  goods,  and  to  stow  It  on  deck. 

4.  Though  in  an  action  by  a  shipper  agalnat 
a  carrier,  a  steamship  company,  for  loss  in  a 
storm  of  oil  cinthiog  carried  on  the  steamer's 
deck,  there  Is  ample  uncontradicted  evidence  of 
a  custom  of  steamship  companies  to  claBsi^r 
oil  clottiing  as  Inflammable  goods,  and  as  suoi 
to  carry  them  od  deck,  raising  a  presumption 
that  both  parties  to  the  contract  of  shipment 
knew  it,  and  that  it  was  thus  part  of  their  con- 
tract, the  presumption  is  one  of  fatft  for  the 
jury. 

Exceptions  from  Superior  Court,  Suffolk 
Ckjunty;  Elisba  B.  Maynard,  Judge. 

Action  by  the  A.  J.  Tower  Company  against 
the  Southern  Pacific  Company  for  loss  of 
goods  shipped  under  a  bill  of  lading  provid* 
Ing  that  inflammable  goods  sball  be  trans- 
ported, if  the  carrier  chooses,  on  deck  or  else- 
where, and  shall  be  at  the  shipper's  or  own- 
er's risk.  Verdict  was  ordered  for  defendant 
and  plaintiff  brings  exceptions.  Bxeeptloni 
sustained. 

Robert  F.  Herrlck.  tor  plaintiff.  Foster  4 
Turner  and  George  Hogg,  for  defaidant. 

T  S.  Bm  BTlduic«,  VOL  20.  CuC  Dig.  |  mi. 


Digitized  by 


Google 


Man.) 


IN  RB  HUBBARD. 


3i9 


BBALEY,  I.  The  goo6s  named  In  the  dec- 
laration having  been  delivered  to  and  accepted 
by  the  defendant  for  transportation,  It  could 
not,  as  a  common  carrier,  be  relieved  from 
the  liability  incurred  by  Its  undertaking  to 
■afely  carry  and  deliver  tbem,  nnlesg  the  oil 
clothing  that  constituted  the  consignment  la 
within  tlie  receptions  provided  for  in  the 
contract  of  affreightment  It  is  conceded  that 
no  Iqm  would  have  occurred  from  any  danger 
of  the  seas  if  the  cases  of  oil  clothing  had 
been  stowed  below  deck;  and  the  defendant 
DOW  seeks  to  be  relieved  from  the  payment 
of  damages  caused  to  the  plaintiff  by  their 
loss  on  the  ground  that,  being  within  the  ex- 
cepted articles  classed  as  "inflammable  goods," 
it  bad  the  right  to  transport  them  as  It  might 
choose,  on  deck  or  elsewhere,  even  if,  by 
reason  of  their  belhg  stowed  on  deck,  they 
became  loose  while  in  transit  during  a  severe 
Ktonn.  and  were  thrown  overboard,  not  only 
to  save  other  goods  from  damage,  but  to  pre- 
vent their  Interfering  with  the  necessary  and 
proper  navigation  of  the  ship.  The  burden  of 
making  out  this  defense  Is  on  the  defendant. 
And  for  this  purpose  it  might  show  by  com- 
petent evidence  the  composition  and  classlfl- 
cation  of  the  goods  that  were  shipped,  and 
In  so  doing  it  would  prove  not  only  that  tbey 
were  within  the  class  of  merchandise  that  In 
the  contract  were  at  the  shipper's  or  own- 
er's risk,  but  that  carrying  ttiem  on  deck 
would  not  be  negligence  on  the  part  of  the 
carrier.  After  the  captain  of  the  ship  bad 
stated  in  bis  deposition,  to  the  admission  of 
which  in  evidence  no  objection  was  made  by 
tbe  plaintiff,  that  the  cases  of  oU  clothing 
were  stowed  oa  deck  because  of  their  Inflam- 
mable nature,  a  foundation  had  been  laid 
for  tbe  introduction  of  evidence  to  show  a 
general  usage  that  because  of  Its  cliaracter  it 
was  customary  among  steamship  companies 
to  stow  oil  clothing  upon  deck,  "and  that  it 
was  to  be  classed  as  inflammable  goods." 
Daniels  et  al.  v.  Hudson  Biver  Ina.  Co.,  12 
Cnsh.  416.  59  Am.  Dec  192.  The  odstonce  of 
nich  a  custom  or  usage  and  the  extent  to 
which  it  prevailed  could  be  shown  by  wit- 
neases  who,  from  long  experience  and  ob- 
aervation,  knew  what  they  and  others  did 
with  such  goods  that  were  to  be  stowed  on 
bCMTd,  and  then  carried  by  vessels  from  port 
to  port  All  the  deponents  described  what 
they  did  and  bad  seen  done  in  like  conditions. 
They  testtfled  to  a  fact  Hasklns  v.  War^ 
ren.'115  Mass.  514-635;  Hntchins  v.  Webster, 
lOB  Mass.  439-441,  43  N.  E.  186.  Whether 
the  personal  knowledge  and  experience  of 
tbe  several  d^nents  was  sufficient  to  qual- 
ify them  to  give  rach  evidence  was  to  be 
passed  upon  and  determined  the  Judge 
presiding  at  the  trial,  and  no  good  reason  ap- 
pears wliy  his  discretion  was  not  exercised 
properly.  An  experience  in  loading  and  stow- 
ing cargoes  of  vessels,  extending  In  tbe  case 
of  one  witness  over  a  period  of  40  years  and 
in  that  of  anotho-  for  at  least  12  years,  was 
sufficient. 


The  form  of  some  of  the  questions  objected 
to,  as  to  what  were  the  reasons  for  such  a 
usage,  did  not  call  for  the  opinion  of  the  wit-, 
nesses  as  to  whether  or  not  It  existed,  but 
for  a  statement  by  them  why  oil  clothing 
was  stowed  in  this  way;  and  because  of  its 
uniformity  and  long  continuance  such  a 
method  of  stowage  was  evidence  that  It  hod 
ripened  Into  a  custom.  Their  testimony,  with 
that  of  other  witnesses,  showed  a  general. 
nnUwrn  course  of  dealing  as  applied  to  the 
inrtlcular  contract  in  issue  so  far  as  it  re- 
lated to  the  shipping  and  transportation  of 
goods  properly  dassifled  as  oil  clothing. 
Where  a  custom  is  general  as  applied  to  a 
particular  transaction,  the  presumption  is 
that  both  parties  to  the  contract  knew  of  it, 
and  that  it  became  inccH^rarated  In  their  con- 
tract, and  is  binding  on  tfaem.  And  in  an 
action  on  a  contract  In  which  one  party  In- 
troduces evidence  of  such  general  custom  and 
claims  that  it  enters  into  and  forms  a  part 
of  the  agreement;  he  Is  not  obliged  to  prove 
actual  knowledge  of  It  by  the  other  party. 
There  was  ample  evidence  In  this  case,  not 
contradicted  by  the  plalntlflF,  not  only  of  such 
a  usage  and  custom,  but  that  it  "was  the 
largest  manufacturer  of  such  goods  in  New 
England,  and  had  tat  many  years  shipped 
goods  to  be  carried  by  these  steamship  com- 
panies." For  these  reasons  If  became  un- 
necessary for  the  defendant,  in  order  to  bind 
tbe  plaintlCT,  to  prove  that  it  bad  actual 
knowledge  of  the  custom  relied  on.  Stevens 
V.  Beeves,  9  Pick.  198-201;  Packard  v.  Barle, 
118  Mass.  280-283.  But  snch  a  presumption 
is  one  of  fact  for  the  Jury,  and  not  of  law 
for  the  court  Winsor  et  al.  v.  Dlllaway,  4 
Mete.  221-223;  Mooney  v.  Howard  Ins.  Co., 
138  Mass.  875,  52  Am.  Bep.  277.  The  case 
should  have  been  submitted  to  the  jury  tv 
pass  upon  and  determine  this  question,  with 
instructions  that  the  defendant  most  prove 
the  alleged  usage,  and  if,  upon  all  the  evi- 
dence, they  were  satisfied  that  such  a  usage 
or  custom  existed,  then  from  Its  long  contin- 
uance and  the  «tent  to  which  It  had  pn- 
valled  tbey  would  be  warranted  in  finding 
that  It  was  known  to  the  plalnttfT,  and  form- 
ed a  part  of  the  agreement;  and,  the  defmd- 
ant  having  brongbt  itself  within  the  excep* 
tlons  of  the  bill  of  lading,  tbe  plaintiff  coold 
not  recover. 

Exceptions  sustained. 


(US  Mass.  22) 

la  re  HUBBABD. 
(Sapreme  Jndidal  Court  of  Massauhusetta. 
Norfolk.   Jan.  7,  1901.) 

ESTATES    OF  DECEDENTS— AD  MINISTRATION— 
ADMINISTHATOR    DE    BONIS  NON— APPOINT- 
MENT—DEBT  DUE  PROM  ESTATE. 
1.  Rev.  Laws,  c.  137,  J  8,  authorizes  an  ap* 
polnttneitt  or  nn  administrator  de  bonis  son 
after  tbe  death,  resignation,  etc.,  of  the  admin- 
istrator, if  there  are  debts  to  the  amount  of 

f'20  remalDing  due  from  tbe  estate.  Chapter 
41,  i  9,  makes  an  administrator  not  liable  to 
the  action  of  a  creditor  not  commenced  with* 
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In  two  Tears  from  the  giving  of  an  admlols- 
tradoQ  Dond,  sare  as  subsequeutl;  provided. 
By  section  10,  the  Supreme  Court,  where  an 
action  has  not  been  prosecuted  within  the  time 
limited,  if  of  opinion  tliat  Justice  requires  it, 
may  give  a  creditor  judgment  against  the  es- 
tate; and  section  13  provides  that  a  creditor 
whose  right  of  action  does  not  accrue  within 
two  rears  from  admioistrstion  may  have  an 
order  for  the  retention  hr  the  administrator  of 
assets  sufficient  to  satisfy  the  same.  Held  that, 
-where  there  were  no  equitable  considerations, 
and  the  creditor  took  no  steps  nnder  section  13 
to  preaerve  hia  rights,  -and  uiey  became  barred 
under  section  9,  there  was  no  "debt  due  from 
the  estate,"  within  the  meaning  of  chapter  137, 
I  8,  80  as  to  authorize  the  appointment  of  an 
administrator  de  bonis  non. 

Beport  from  Supreme  Judicial  Conrt,  Nor^ 
folk  County. 

Petition  by  Charles  Hubbard  for  sdmlnla- 
tratlon  de  Ixinis  non  of  tbe  estate  of  John 
E.  Humphrey,  deceased.   Petition  dismissed. 

Carver  &  Blod^ett.  for  petitioner.  Gaston, 
Snow  &  SaltonstaU,  for  suretlra  on  bond. 

KNOWLTON,  a  J.  This  la  a  peUtton  for 
administration  do  bonis  noo  of  the  estate  of 
John  E,  Humplirey,  deceased.  Humphrey 
died  May  12,  1S91.  On  October  23.  1882. 
Erastns  Worthlugton,  public  administrator, 
vas  appointed  administrator  of  bis  estate. 
On  November  21,  1894,  the  final  account  of 
tbls  administrator  was  allowed,  and  it  ap- 
peared that  there  were  no  assets  of  the  es- 
tate.  On  January  20,  1898,  Brastus  Wor- 
thlngton  died.  This  petition  Is  brought  un- 
der Rev.  Laws,  c.  137,  S  8,  wblcfa  auUiorlzea 
the  appointment  of  an  administrator  de  bonis 
non  after  tbe  death,  resignation,  or  removal 
of  a  sole  or  surviving  executor  or  adminis- 
trator before  the  estate  has  been  fully  ad- 
ministered, if  there  Is  personal  property  of 
the  deceased  not  administered  to  the  amount 
of  $20,  or  debts  to  that  amount  remaining 
due  from  the  estate,  or  anything  remaining 
to  be  performed  in  the  execution  of  tbe  will, 
or  If  there  Is  an  order  of  distribution  in  ac- 
cordance with  the  provisions  of  Rev.  Laws, 
c.  150.  i  2fi.  In  the  present  case  there  is 
no  personal  property  not  administered,  there 
Is  nothing  to  be  done  in  the  execution  of  a 
will,  and  there  is  no  order  of  distribution. 
The  petitioner  contends  that  there  is  a  debt 
remaining  due  from  the  estate.  But  the  debt 
referred  to  was  long  ago  barred  by  the  special 
statute  of  limitations  (Bev.  Laws,  c.  138,  fi 
9;  Id.,  c.  141,  §  9).  There  Is  thus  *'a  positive 
bar  arising  from  lapse  of  time,  which  cannot 
be  waived  by  the  administrator,  nor  In  any 
way  be  answered  or  avoided.  Its  effect  Is 
therefore  controlling  and  decisive."  Heard 
V.  Lodge,  20  PlclE.  53-58,  32  Am,  Dec.  197. 
After  tbe  running  of  this  special  statute,  a 
previously  existing  debt  can  In  no  way  be 
made  effectual  as  a  "debt  remaining  due 
from  the  estate,"  for  which  the  estate  can  bo 
held  answerable,  unless  there  are  special 
equitable  considerations  which  bring  the  case 
within  Bev.  Laws,  c.  141,  8  10.  Thayer  v. 
HolUs,  8  Mete.  869;   Iiamson  t.  Schutt;  4 


Allen,  358;  Aiken  t.  Morse,  104  Mass.  277; 
Boblnson  v.  Hodge.  117  Mass.  222.  In  tbe 
present  case  there  is  no  suggestion  of  such 
equitable  considerations.  We  are  of  opinion 
that  a  "debt  remaining  due  from  the  estate," 
within  the  meaning  of  this  statute,  is  a  debt 
which  Is  enforceable  in  such  a  way  that  the 
estate  may  be  legally  liable  to  pay  it. 

The  liability  on  which  tbe  petitioner  relies 
as  a  foundation  for  tills  petition  arose  upon 
a  bond  to  discharge  certain  real  estate  from 
a  mechanic's  lien,  as  appears  by  the  opinion 
In  Holmes  v.  Humphreys,  181  Mass.  181,  63 
N.  E.  306.  No  proceedings  appear  to  have 
been  taken  to  preserve  the  rights  of  tbe 
obligees  in  the  bond  undo:  Bev.  laws,  c.  141. 
ti  13-15.  and  the  liability  is  not  now  a  debt 
due  from  tbe  estate,  which  authorizes  the' 
appointment  of  an  administrator  de  bonis 
non. 

Petition  dismissed. 


084  UasB.  BM) 

O'BRIEN  V.  CITY  OF  WOBURN. 

(Supreme  Judicial  Court  of  Massachmatta. 
Middlesex.  Jan.  7.  1904J 

UCNICIPAL  CORPORATIONS  —  STREETS  —  INJU- 
RIES TO  PEDBSTaiANS  — DBFECTS  — NEOU- 
GBNCE— BVIDKNCB  —  CITT  ORDINANCE  —  AT- 
TEST ATION-JUDIOUL  Honon-BiLL  or  n- 

CKPTIONS. 

1.  In  an  action  against  a  city  for  Injuries 
sustained  by  means  of  an  alleged  defect  in  a 
sidewalk,  evidence  of  the  number  of  miles  of 
street  defendant  had  to  care  for.  and  the 
amount  available  f<Hr  the  work,  together  with 
the  valuation  of  its  taxable  property,  and  the 
amount  appropriated  and  expended  for  high- 
ways, was  competent  to  show  that  defendant's 
failure  to  remedy  the  defect  in  qnestloD  was 
not  due  to  a  want  of  reasonable  care  and  dili- 
gence. 

2.  In  an  action  for  injuries  caused  by  a  wa- 
ter shut-off  in  a  sidewalk,  wliich  extended  above 
its  surface,  a  question  asked  of  tbe  soperin- 
tendent  of  the  city  waterworks  as  to  whether 
the  city  water  or  highway  department  took  car* 
of  the  shut-ofF  boxes,  as  to  keeping  them  level 
with  the  sidewalk,  and  a  question  asked  of  tbe 
city  treasurer  as  to  whether  or  not  the  water 
department  of  the  dty  was  not  supported  by 
water  rates  charged  to  water  takers,  and  was 
not  more  than  self-sustaining,  were  competent 
to  rebut  the  city's  defense  of  freedom  from 
negligence  by  reason  of  the  fact  that  the  mon- 
ey available  for  the  use  of  streets  was  insoffl- 
clent  to  repair  defects  of  the  nature  of  that  in 
question. 

3.  An  objection  to  parol  evidence  of  a  fact  in 
an  action  for  injuries  to  plaintiff  by  a  defect 
in  a  dty  sidewalk,  on  tbe  ground  that  the  fact 
was  shown  by  a  particular  city  ordinance, 
could  not  be  sustained  on  appeal,  where  the 
bill  of  exceptions  did  not  show  that  the  mdi- 
nance  was  introduced  in  evidence  in  the  sa- 
perior  court,  and  the  ordinance  was  not  pre- 
sented to  the  Supreme  Court  on  the  argument 
of  tbe  exceptions. 

4.  A  court  cannot  take  Jndidal  notice  at  a 
city  ordinance. 

5.  Where  It  did  not  appear  that  a  dty  ordi- 
nance was  doly  attested  by  the  city  clerk  as  re- 
quired by  St.  1889,  p.  1073,  c.  387,  {  1.  in  or- 
der to  be  introduced  in  evidence,  such  ordinanca 


V  1.  Se«  Hlghwart,  vol.  H,  CanL  Dig.  «  ttS.  »; 
Hnnlelpal  CorponUona,  vtA.  H,  Cant.  DUt  H 
Wl. 


Digitized  by 


Google 


BAST  TENNBSSBB  IiANB  00.  ▼.  LSGSON. 


851 


coald  not  b»  coDsidered  m  affectlog  tbe  ris^t 
of  a  litigant  to  Introdnce  paiol  proof  on  tiie 
aabject  Gorered  hj  ths  ordinance. 

Exceptions  from  Superior  Court,  Middle* 
sex  Goanty;  Jabez  Fox,  Judge. 

Action  b7  one  O'Brien  against  the  <Aty  of 
Wobarn.  From  a  judgment  In  favor  of 
plaintiff,  defoidant  bzinga  exc^rtlona.  Over- 
ruled. 

J.  O.  Uaguire  and  G.  L.  Mayberry,  for 
plaintiff.    Francis  P.  Corran,  for  defendant 

LATHROP,  J.  The  plalntlfl  stumbled  over 
a  water  sbut-off  in  the  sidewalk  of  Green 
street  In  the  aefendant  city,  fell,  and  sus- 
tained personal  injuries,  for  wblch  she  seeks 
to  recover  damages  In  tbis  action.  Tbe  shut- 
off  was  In  the  traveled  part  of  tbe  sidewalk, 
and  extended  aboTe  tbe  surface  thereof,  ac- 
cording to  some  of  tbe  witnesses,  from  a  half 
Inch  on  one  side  to  an  Inch  and  a  quarter  on 
Oie  other  side;  and,  according  to  other  wit- 
nesses, it  80  extended  an  inch  and  a  half  on 
one  side,  and  two  Incbes  on  the  other.  It  is 
not  controverted  that  It  was  competent  for 
tbe  Jury  to  find  that  tbis  was  a  defect  Red- 
ford  T.  Woburn,  176  Mass.' 520,  57  N.  E.  1008. 

To  show  that,  considering  tbe  number  of 
miles  of  street  tbe  defendant  bad  to  care  for, 
and  tbe  amount  available  for  the  work,  Its 
failure  to  remedy  the  defect  ought  not  to  be 
regarded  as  a  want  of  reasonable  care  and 
diligence  on  the  part  of  the  defendant,  It  put 
In  evidence,  without  objection,  tbe  number  of 
miles  of  streets  In  Woburn,  tbe  valuation  of 
tbe  taxable  property,  tbe  amount  of  money 
that  could  be  raised  by  taxation,  and  tbe 
amount  appropriated  and  expended  tor  high* 
ways.  This  evidence  was  competent  Roo- 
ney  r.  Randolph,  128  Massi  580;  Hayes  v. 
Cambridge,  186  Mass.  402;  Id..  138  Mass.  461; 
Sanders  v.  Palmer,  154  Mass.  475,  28  N.  B. 
778;  Weeks  v.  Needbam,  156  Mass.  289,  31 
N.  E.  & 

The  only  exceptlona  in  tbe  case  are  to  two 
questions  asked  of  two  witnesses  for  tbe  de- 
fendant by  the  plaintiff  on  cross-examina- 
tion. Spencer,  the  superintendent  of  the  wa- 
terworks of  the  deffflidant  city,  was  asked 
whether  the  water  department  or  the  high, 
way  department  took  care  of  the  shut-off 
boxes  between  the  water  mains  and  tbe 
premises  of  private  takers,  as  to  keeping 
them  level  with  tbe  sidewalk.  The  wltnen 
testified  that  the  shut-offs  were  taken  care  of 
by  tbe  water  department,  and  not  by  tbe 
highway  department.  Tbe  other  question 
was  pot  to  tbe  dty  treasurer,  and  was  wheth- 
er or  not  the  water  department  of  the  defend- 
ant was  not  supported  by  water  rates  char- 
ged to  water  takers,  and  was  not  eelf-sus- 
talnlng,  and  wbetber  the  Income  so  received 
from  the  water  department  did  not  more 
than  psy  tbe  expenses  of  said  department 
The  .witness  answered  In  the  affirmative. 

We  see  no  objection  to  these  questions  and 
answers.  They  were  clearly  competent  for 
0w  pumose  of  meeting  tbe  evidence  put  In 


by  tbe  defendant,  and  to  show  that  the  city 
had  received  from  sources  other  than  taxa- 
tion sums  of  money  which  it  bad  applied  to 
remedy  defects  of  the  nature  of  tbe  one  in 
this  case.  See  Hayes  v.  Cambridge,  138 
Mass.  461. 

One  objection  made  to  the  first  question 
was  that  the  (act  inquired  of  could  not  be 
proved  by  oral  evidence.  In  support  of  this 
objection,  the  defendant  has  relied  upon  an 
ordinance  of  the  defendant  city,  which  he 
has  set  forth  in  his  brief,  and  which  requires 
records  to  be  kept  by  each  department  of 
the  dty,  and  accounts  to  be  kept  of  money 
expended.  The  short  answer  to  this  objec- 
tion is  that  it  does  not  appear  from  tbe  bill 
of  exceptions  that  the  ordinance  was  put  in 
evidence  in  the  superior  court  nor  were  the 
ordinances  handed  to  this  court  at  the  argu- 
ment before  us.  The  court  cannot  take  Judi- 
cial cognizance  of  a  dty  ordinance.  To  ad- 
mit an  (H'dlnaoce  of  a  city  In  evidence.  It 
must  be  attested  by  the  clerk  of  tbe  city. 
St  1889,  p.  1073,  c.  387,  S  1;  Rev.  Laws,  c. 
175,  1  73.  Nothing  of  the  Irind  appears  here. 
It  Is  unnecessary  to  consider,  therefore, 
whether  tbe  ordinance.  If  properly  attested 
and  put  in  evidence,  would  have  had  any  ap- 
plication to  tbe  question  asked. 

Exceptions  overruled. 


(ISS  Utsa.  4) 

BAST  TENNESSEE  LAND  Ca  r.  LES- 
SON. 

SAME  V.  HOPEWELL. 

(Snprene  Judicial  Court  of  MassaehosettB. 
Suffolk.  Jan.  7,  1904.) 

FOREiaN  COBPORATIONS— ACrriONS—JUDGMBNT 
—INTEREST— INSOLVENT  CORPORATIONS— RB- 
CBIVBR3— INTERVENTION  —  FINAL  DBCREB  — 
RBSTRAINUra  ORDER. 

1.  Cnder  Bev.  Lews,  e.  177,  S  8,  invridinK 
that  Judgments  for  the  payment  of  money  shall 
bear  interest  from  date,  a  decree  for  the  pay- 
meat  of  moDey  made  up  Id  part  of  Interest 
bears  interest  from  the  date  of  rendition. 

2.  A  receiver  of  a  foreign  corporation,  hav- 
ing begun  suits  against  promoters,  and  hav- 
ing I>een  compelled  by  judgment  of  the  court 
to  sattstitnte  the  corporatiou  as  □ominal  plain- 
tiff, filed  an  intervening  petition  as  trustee;  re- 
citing that  in  that  capacity  he  had  become  lia- 
ble for  the  expense  of  the  suits,  and  praying 
that  it  be  ordered  that  any  recovery  shoald  in- 
ure to  his  Itenefit  Beld,  that  the  filing  of  the 
petition  did  not  ivevent  the  entry  of  a  final  de- 
cree in  favor  of  the  corporation,  as  the  receiv- 
er might  abandon  his  petition  in  iDtervention,* 
and  he  did  this  by  taking  the  final  decree. 

8.  As  a  matter  of  form,  tbe  amount  of  costs 
■honid  t>e  stated  in  a  decree. 

4.  A  ietxee  will  not  be  set  aside  tor  mere 
matter  of  form. 

Appeal  from  Superior  Court,  Suffolk  Ooan- 
ty;  Jae.  B.  Dunbar,  Jude& 

Consolidated  suits  by  tbe  East  Tennessee 
Land  Company  against  Joseph  R.  Leeson  and 
John  Hopewell,  Jr.  From  a  decree  for  plain- 
tiff, defendants  appeal.  Affirmed. 

This  suit  was  originally  instituted  by  one 
Hayward,  as  receiver  of  tbe  East  Tennessee 
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lADd  Gompavy,  an  InsolT^t  tareSga  aapaf 
ration,  agalnat  tbese  defeidauts,  aa  prano* 
ters  of  the  corporation;  and  In  that  action 
(ITQ  Maas.  310^  ST  ^.  m  656,  40  L.  B.  A. 
725)  It  waa  found  that  the  promotera,  anbae- 
quent  to  the  neatfon  of  the  corporation,  and 
while  they  were  the  M^e  stockholders,  voted 
to  lasne  its  corporate  stock  to  themselvea  In 
payment  for  aeirlcea  rendered  In  securing 
options  on  land  which  th^  assigned  to  the 
corporation.  The  stock  so  Issued  equaled  the 
estimated  profits  to  be  dwlved  from  such 
options.  Thereafter  the  promoters  Inrlted 
the  pobllc  to  subsolbe  to  the  stock,  without 
dlacloslnff  the  facto  to  the  subscribers,  or  ob- 
taining their  consent  to  the  payment  of  such 
lemunezatiiHi,  and  It  was  there  held  that  tiie 
promotera  were  gollCy  of  fraud,  and  that  an 
action  could  be  maintained  against  them 
without  returning  the  lands  acquired  under 
tiie  options.  It  was  alao  held  that  the  re- 
celrw  of  such  forel^  corporation  could  not 
maintain  the  actions,  but  that  thoe  must  be 
a  substltutltm  of  the  corporation  as  the  nom- 
inal party  plalntifl:,  and  that  the  plalntUC 
might  elect  to  sue  either  for  the  recovery  of 
the  stock,  or  for  damagra  for  the  loss  there- 
of. The  corporation  was  so  substituted, 
though  the  receiver  continued  in  the  active 
control  and  proaecutlon  of  the.  proceeding^ 
and  plaintiff  elected  to  proceed  for  damages. 
Subsequently  the  receiver,  as  such,  filed  a 
petition  In  Intervention,  reciting  that,  under 
the  ordera  of  the  United  Stotes  Circuit  Court 
directing  the  Institution  and  prosecution  of 
these  suits,  Uie  petitioner  had  been  charged 
with  the  entire  burden  of  expense  thereof, 
and  praying  that  It  be  ordered  that  any  re- 
covery bad  aa  agalnat  the  defendant  should 
Inure  to  the  benefit  of  th^  petitioner  as  re- 
ceiver, and  that  he  alone  should  be  entitled 
to  collect  the  same. 
See  66  N.  E.  427. 

I.  R.  Clark,  for  appellants.  W.  H.  Russell. 
W.  B.  Wlnslow,  L  Q.  Farmer,  and  O.  W. 
Easley,  tor  appellee. 

LORINa,  J.  This  is  a  frivolous  appeal. 

1.  By  Bev.  Laws,  c.  177,  {  8,  a  Judgment 
bears  Intereat  from  Its  date,  although  the 
amount  of  the  Judgment  In  part  la  made  up 
of  Interest.  The  same  rule  applies  to  a  de- 
cree In  equity. 

2.  The  filing  of  the  Intwrenlng  jKtltton  by 
.the  receiver  did  not  prevmt  the  entry  of  a 

final  decree.  By  taking  a  final  decree  in 
these  suits,  the  receiver,  who  fs  prosecuting 
them  in  the  name  of  the  East  Tennessee 
Land  Company,  abandoned  his  intervening 
petition.  He  had  a  right  to  do  so.  The 
cases  dted  by  the  appellant  as  to  when  a 
case  la  ripe  for  Judgment  under  a  rule  of 
court  allowing  Judgment  to  be  altered  up  aa 


of  course  have  nothing  to  Oo  with  this  case. 

8.  The  restraining  orders  printed  as  part 
of  the  record  In  these  suits  did  not  jvevent 
the  entry  of  a  final  de^ee.  These  orders  re- 
<dte  that  tiie  two  suite  now  before  us  are 
pending,  and  that  decrees  for  the  payment  of 
$38,389.25  have  been  entered  In  each  ot  tbem 
in  favor  of  the  plaintiff,  from  which  decrees 
appeals  have  been  taken.  They  then  redte 
that  "the  proceeds  of  said  decree^  If  the 
same  are  afllrmed,  will  be  a  fund  out  of 
which  the  aereral  pUdntIfl!s  herein  claim  that 
their  demands  against  said  Bast  Tennessee 
Ldnd  Compsjoy  should  bo  paid,"  and  tiiat  liie 
**partie8  platotlff  In  these  suite,  and  the  said 
East  Tennessee  Land  Company  and  Ito  re- 
ceiver, desire  the  Immediate  collectlMi  of  said 
decrees,  if  th^  be  afilrmed";  and  thereupon 
it  is  mtoxd  that  no  compromise  of  the  suite 
now  before  us  afaall  be  made  without  the 
authority  of  the  court  altering  the  reatraln- 
■Ing  <»der,  and  "if  said  decrees  be  affirmed 
by  the  aald  Siqtreme  Judicial  Court,  as 
against  said  Leesbn  and  Hopewell,  for  the 
said  sums  or  for  any  sums,  and  If  azecution 
shall  be  awarded  upon  said  decrees,  then,  in 
the  event  ot  the  payment  of  said  amonnte 
by  the  said  Leeson  or  the  said  Hopewell, 
eithCT  vrith  or  wlUiout  execution,  the  same 
shall  be  collected  by,  .and  paid  into  the  handa 
of,  Henry  B.  Bellew,  rae  of  the  aaaistant 
clerks  of  tills  oourt,  as  recover  of  said 
funds."  It  Is  manifest  that  the  ctAer  was 
made  In  another  suit  or  in  other  solta,  and 
was  filed  in  tbis  suit  by  mistake,  or  to 
charge  the  plalntifl  with  notice  that  this  or- 
der  had  been  made  In  the  other  suit.  It  was 
not  the  determination  of  any  issue  raised  In 
tbese  suits. 

4.  It  is  true  that  the  restraining  order  Is 
not  well  drswn.  It  provides  that;  in  case 
the  deoreea  are  afllrmed  and  execution  issues, 
then,  in  the  event  of  payment,  with  or  with- 
out execution,  the  same  shall  be  C(dlected  by 
the  receiver.  If  there  Is  any  doubt  whethw. 
under  that  order,  payment  can  be  made  witit* 
out  execution  being  taken  out  or  if  there  is 
any  doubt  wheth^  payment  can  be  made  in 
accordance  with  the  execation  to  the  ^In- 
tfff  in  these  salts,  the  remedy  of  1h»  dtfend- 
ante  is  to  apply  in  those  suite  tar  a  modUt- 
cation  of  the  restralntog  order.  The  final 
decree  entered  In  the  suite  now  before  us 
disposed  of  all  issues  raised  by  the  plalntifl 
or  def  endanto  not  abandoned  by  tbeoL 

0.  Aa  matter  of  form,  the  amount  ot  ooste 
should  have  been  stated  in  the  decree^  Bat 
the  iecxee  will  not  be  set  BnUie  tor  a  mete 
matter  of  form. 

The  entry  must  be:  Decree  afilrmed,  wite 
double  costs,  and  Interest  at  the  rate  of  U 
per  cent  per  annum  from  -the  date  when 
the  appeal  now  before  this  oonit  waa  takea 
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(IM  Mass.  5S4) 

HARRIMAN  et  al.  t.  TTNDALE. 

(Sopreme  Jadicial  Court  of  Massachusetts.  Suf- 
folk. Jan.  7,  iy04.) 

SPECIFIC  PERrORMANCE— CONTRACT  TO  CON- 
VEY IjAND  —  TENDER  OP  PAYMENT  —  PUR- 
CHASE FROM  TRUSTEE  IN  BANKRUPTCY— 
STIPULATIONS  —  AGREEMENT  OF  ADMINIS- 
TRATOR—P  H  B  FBREN  CBS. 

1.  A  contract  sieued  only  hj  P.,  by  which  he 
agrees  to  courey  laad  to  M.  on  the  paymeot  of 
a  certain  sum  at  certain  times,  entiuea  M.  to  a 
good  title  on  his  compliance  with  the  conditions 
as  to  payment. 

2.  D.  contracted  to  convey  land  to  M.  on  pay- 
ment of  a  certain  sum,  f 1,000  at  one  time.  $1|OUO 
at  another,  and  the  balance  at  another.  The  f  1,- 
000  was  paid,  and  the  $4,000  tendered  when  dne, 
bat  D.  refused  to  accept  it;  stating,  however, 
his  williDgnesa  to  accept  it  and  carry  out  the 
agreement  on  the  removal  of  an  injonctiou,  and 
promising  to  inform  M.  when  the  injunction 
was  dissolved.  Beld  that,  until  he  received  fur- 
ther information  from  D.,  there  was  no  duty  of 
M.  to  make  or  tender  payments,  though  H.,  to 
whom  H.  had  assigned  the  contract  as  collateral* 
and  who  was  M.'s  counsel,  learned,  in  his  ca* 
pwity  as  assignee  in  Insolvency  of  a  third  per- 
son, of  the  dissolution  of  the  injunction. 

3.  A  purchaser  from  a  trustee  in  bankruptcy 
of  the  bankmpt's  interest  in  a  contract  for  con- 
veyance of  land  to  him  has  all  the  rights  there- 
in that  the  bankrupt  wonid  have  had  but  for  bis 
bankruptcy,  and  is  entitled  to  enforce  the  con- 
tract as  though  M.  had  not  previously  assigned 
It  as  collateral  to  H.,  except  that  the  proceeds 
of  the  suit  are  applicable  in  the  first  instance  to 
H.'s  debt. 

4.  D.  contracted  to  convey  land  to  M.  At  the 
time  D'.  had  no  title.  Afterwards  D.  controlled 
the  title,  and  caused  It  to  be  conveyed  to  W.,  to 
be  secretly  held  for  D.'a  benefit.  T„  adminis- 
trator of  D.,  commenced  suit  against  W.  for  the 
land.  Thereafter  the  demands  against  the  es- 
tate of  D.,  based  on  said  contract  of  M.  and  D., 
were  submitted  to  arbitration;  it  being  agreed 
that,  if  the  award  should  be  that  there  was  a 
right  to  specific  performance,  the  money  value 
thereof  should  be  received  in  place  of  specific 
performance.  Subseqaently  the  suit  of  T. 
against  W.  was  compromised  and  settled,  and 
afterwards  it  was  stipulated  between  T.  and 
the  representatives  of  M,  that  the  matters  sub- 
mitted to  arbitration  were  to  be  determined  as 
if  said  suit  bad  not  been  terminated.  Seld,  that 
a  findiug  that  M.'s  representatives  were -entitled 
to  specific  performance  against  D.'e  administra- 
tor was  authorized. 

5.  A  stipulation  of  the  administrator  of  an 
insolvent  estate  that,  if  it  be  decided  that  one 
has  the  right  of  specific  performance  of  an 
agreement  of  deceased  to  convey  ladd,  there 
shall  be  a  money  judgment  for  the  right,  whidi 
riiall  be  a  preferred  claim,  la  valid  against  other 
creditors  of  the  estate  only  to  the  extent  of  the 
money  that  the  estate  baa  received  in  settlement 
of  its  claim  against  another  for  the  laud. 

Appeal  and  Exceptions  from  Superior  Court; 
John  H.  Hardy,  Judge. 

Submission  to  arbitration  of  demands  of 
Hiram  P.  Harrlman  and  Stephen  Jennligs, 
on  a  contract,  agalost  Theodore  H.  Tyndale, 
administrator  de  bonia  non  'cum  testamcnto 
amiexo  of  'Mlcah  Dyer,  Jr.,  deceased.  The 
Buperlor  court  ovcrrnled  exceptions  of  de- 
fendant to  the  report  of  the  arl)iti-!itor,  nod  al- 
lowed plaintiffs*  motion  for  judgment.  De- 
fendant appeals,  and  brings  exceptions.  Judg- 
ment alRrmed.   Exceptions  overrulod. 


^  1.  See  Frauds.  Statute  ol,  vol.  23,  Ceat.  Dig.  | 
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The  agniement  for  arUtrntfon,  the  atlpula- 
tloQ  of  the  parties,  the  contract  ou  which  tha 
demonda  were  baaed,  and  the  arbitrator's  re- 
port, in  part,  are  as  follows: 

Agreement  tot  arbitration: 

"Know  all  men  by  these  presoits.  That  we, 
8teph«ii  Jennings,  of  Boston,  In  the  coimty  of 
Suffolk,  Hiram  P.  Harrimui,  of  Wellfleei  In 
the  county  ta  Barnstable,  and  Tbeodore  H. 
Tyndale,  of  Weymonth,  In  the  county  of  NoF' 
folk,  as  be  Is  administrator  de  bonis  non  with 
the  will  annexed  of  Mlcah  Dyer,* Jr.,  late  of 
said  Boston,  deceased,  her^y  agree  to  submit 
the  demonda  of  said  Stephen  Jennings  and 
Hlraih  P.  Harrlman  agataul^  the  estate  of  said 
Micah  Dyer,  Jr.,  based  xqxm  an  agreement  un- 
der which  the  said  Hiram  P.  Harrlman  had 
certain  rlgbt^  a  copy  of  which  said  agreement 
is  hereto  annoced  marked  *A,*  and  all  other 
demands  between  tbem,  as  the  case  may  be, 
to  the  Honorable  Hosea  M.  Knowlton,  of  New 
Bedford,  in  the  county  of  Brlatol,  whose 
award  being  made  and  reiported  wlfUn  one 
year  from  this  date  to  the  Superior  Court  the 
judgment  and  decree  thereon  shall  be  final; 
It  being  agreed  that  In  case  sold  arbltratw 
shall  award  that  said  parties  are  entitled  to  a 
Bpeclflc  performance  of  said  a^ement  he 
shall  file  bis  award  accordingly,  and  shall  de- 
termine the  money  value  of  such  specific  per- 
formance, and  said  Hiram  P.  Harrlman  and 
Stephen  Jtanlngs  shall  accept  and  recelre  the 
same  In  place  of  such  specific  performance. 
And  in  case  said  arbitrator  should  award  dam- 
ages for  a  breach  of  contract  for  said  agree- 
ment, Judgment  on  said  award  shall  hare  the 
same  effect  as  Js  provided  by  section  80  of 
Chapter  142  of  the  Revised  Laws,  In  the  . case 
of  a  judgment  against  the  liuolvent  estate  of 
a  deceased  pmson.'* 

Stipulation: 

"In  the  matter  of  the  claims  or  demands 
submitted  to  Hosea  M.  Knowlton,  Esquire, 
between  tbe  above-named  parties,  It  Is  agreed 
and  stipulated  that  the  discharge  and  dlamla- 
sal  of  the  suit  pending  between  Alfred  A. 
Marcus  and  Walter  B.  Dyer,  In  relation  to  the 
property  No.  94  Bssex  street,  and  the  dis- 
missal or  other  entry  Id  the  bills  In  equity 
pending  between  said  TbeoduK  H.  Tyndale, 
as  administrator  as  aforesaid,  and  Walter  B. 
Dyer  et  als..  In  the  Superior  Court  for  the 
county  of  Suffolk,  shall  not  In  any  way  affect 
the  rights  of  tbe  parties  to  said  submission  to 
arbitration  befcve  mentlmied,  pending  before 
Hosea  M.  Knowlton,  the  matters  submitted 
before  said  Hosea  M.  Knowlton  to  be  deter- 
mined by  him  as  tiiongh  none  of  the  above- 
mentioned  suits  or  actlona  had  been  terminat- 
ed or  dismissed  subsequent  to  the  date  of  said 
submission.'* 

Contract: 

"Know  all  men,  that  I,  Mlcah  Dyer,  Jr.,  of 
Boston,  In  the  county  of  Suffolk  and  Common- 
wealth of  Massachusetts,  In  consideration  of 
one  dollar  and  other  valuable  considerations 
paid  by  Alfred  A.  Marcus,  of  said  Boston,  the 
receipt  whereof  is  hereby  acknowledged,  do 
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hereby  agree  to  cohtct,  or  cause  to  be  convey- 
ed, to  said  Alfred  A.  Marcns,  bis  beira  or  as- 
signa,  estate  number  ninety-four  (94)  Essex 
street.  In  said  Boston,  together  with  whatever 
may  be  due  from  the  city  of  Boston,  for  dam- 
ages occasioned  by  the  taking  of  a  portion  of 
said  estate  heretofore,  and  which  suit  is  now 
pending  against  dty,  upon  the  payment  to  me 
by  the  said  Alfired  A.  Marcus,  his  heirs  or  as- 
signs, of  the  sum  of  forty-five  thousand  dol- 
lars <f45.000)  and  the  interest  on  two  mort- 
gages, one  of  $18,000  and  one  of  $12,000,  said 
interest  due  for  a  time  not  exceeding  five 
months,  also  the  taxes  of  the  year  1895;  upon 
the  condition  that  one  thousand  dollars  ($1,000) 
of  said  amount  shall  be  paid  on  or  before 
Mercb  12,  1886.  at  which  payment  the  pay- 
ment of  the  balance  may  be  extended  to  April 
13,  1886.  whra.  if  $4,000,  four  thousand  dol- 
lars, more  Is  paid,  the  payment  of  the  balance 
may  be  extended  to  June  12,  1886;  the  said 
Marcus,  his  helra  or  assigns,  to  pay  all  ex-, 
penses  of  the  lawsuit  against  tbe  dty  of  Bos- 
ton for  said  damages. 

"The  deed  of  said  premises  to  be  given  to 
be  dated  the  twelfth  day  of  March,  eighteen 
hundred  and  niuety-six. 

"Witness  my  hand  and  seal  this  fifth  day  of 
March,  eighteen  hundred  and  nlnety-slx. 

"MIcah  Dyer,  Jr.** 

Arbitrator's  report: 

"Pursuant  to  the  stipulations  hereto  annex- 
ed, the  parties  therein  named  came  before  me 
on  several  diCFerent  days.  I  heard  their  tes- 
tlmooy  and  that  of  their  witnesses,  examined 
their  vouchers,  and  report  and  award  as  fol- 
lows: 

"Wherever  the  word  Tyndale'  is  herein- 
after used,  thereby  Is  meant  'Theodore  H. 
Tyndale,  administrator  de  bonis  non  with  the 
will  annexed  of  Mlcah  Dyer.  Jr.';  by  the 
word  'MIcah*  Is  meant  'Mlcah  Dyer,  Jr.';  by 
the  word  'Walter*  Is  meant  his  son  'Wal- 
ter R.  Dyer';  and  by  the  word  'Marcus'  Is 
meant  'Alfred  A.  Marcos,'  unless  a  different 
person  Is  designated. 

"At  some  time  between  the  16th  and  21st 
days  of  November,  1882,  one  Simeon  Marcns, 
of  Boston,  in  whom  stood  the  record  title, 
sold  and  conveyed  to  one  Morris  Gutlon,  of 
said  Boston,  for  $34,000,  tbe  estate  numbered 
84  Essex  street.  In  said  Boston,  consisting 
of  about  1,864  feet  of  land,  on  which  stood 
a  dilapidated  dwelling  boose.  November  21, 
1882,  Gntlon  executed  a  first  mortgage  on  said 
proper^  to  one  Foster  for  $18,000,  which 
was  on  the  16th  day  of  November,  188S.  as- 
signed to  the  Warren  Xnstitntion  for  Savings. 
On  the  22d  day  of  November,  1882,  Gutlon 
executed  a  second  mortga^  on  said  property 
to  Mlcah  Dyer,  Jr.,  for  $12,000,  which  was 
on  the  same  day  assigned  to  one  Reubra  E. 
Demmon.  Gutlon  thereupon  proceeded  to 
tear  down  the  old  house,  and  erected  in  place 
of  It  a  mercantile  building.  On  the  8tfa  day 
of  June,  1883,  Gutlon  conveyed  said  estate, 
subject  to  said  mortgages,  for  a  nominal  con- 
■Meratlon,  to  one  William  P.  Fitzgerald,  who 


was  a  straw  man  employed  by  Simeon  Mar- 
cus and  his  father,  Alfred  A.  Marcus.  In  their 
various  real  estete  transactions,  who  on  the 
same  day  executed  a  third  mortgage  on  said 
property  for  $30,000  to  Julia  E.  Dyer,  wife  of 
Mlcah,  as  collateral  security  for  a  note  of 
A.  A.  Marcus  &  Son  for  $17,000  held  by 
MIcah.  It  bad  been  Mlcah's  practice  for 
many  years  to  purchase  large  quantities  of 
real  estate  and  mortgages  In  his  wife's  name, 
either  from  motives  of  convenience  or  pru- 
dence, treating  them  thereafter  Id  all  respects 
as  bis  own;  she.  at  bis  request,  and  without 
question,  signing  such  instrumente  as  were 
presented  to  her  for  signature.  She  paid 
nothing  for,  and  received  nothing  from,  these 
transactions.  In  accordance  with  this  prac- 
tice, said  $30,000  mortgage  was  taken  in  her 
name,  although  it  really  belonged  to  Mlcah. 
Julia  E.  Dyer  subsequently  became  financial- 
ly embarrassed,  owing  to  indorsing  notes  to  a 
large  amount  for  her  son  WlUard  K.  Dyer, 
without  her  husband's  knowledge,  and  was 
obliged  to  go  Into  insolvency,  being  adjudicat- 
ed an  Insolvent  on  March  8,  1895,  shortly 
before  which  eveat,  to  wit,  on  February  25, 
1895,  and  In  anticipation  of  It,  she  assigned 
said  $30,000  mortgage  to  Mlcah  through  one 
Willard  O.  Ruggles.  Neither  her  assignment 
to  Ruggles,  nor  his  to  Mlcah,  were  recorded, 
however,  until  nearly  two  years  later,  to  wit, 
February  20,  1897,  up  to  which  date  said 
Julia  K.  Dyer«  so  far  as  the  record  showed, 
remained  the  owner  of  said  mortgage.  Some 
time  after  said  Outlon  completed  his  building 
on  said  premises,  but  prior  to  March  5,  1896. 
the  city  of  Boston  widened  Essex  street,  and, 
as  Incidentel  thereto,  cut  off  the  front  of  the 
building  cxected  by  said  GutIon«  and  tocA 
151  square  feet  of  the  land,  leaving  1313 
square  feet  in  tbe  lot,  and  tbe  boilding  there* 
on  In  an  untenanteble  condition. 

"Such  being  the  condition  of  tbe  estate^ 
on  the  5th  day  of  March,  1886,  Mlcah  made 
a  written  agreement  nnder  seal  with  Marcos, 
a  copy  of  which,  marked  'A,*  Is  attached  to 
the  stlpulatloos  hereto  annexed.  It  appeared 
from  the  testimony  o'f  Marcos,  which  wo 
not  contradicted,  that  at  the  time  said  agree- 
ment was  made,  and  for  some  time  both  be- 
fore and  after  that  date.  Harriman  was  bis 
counsel.  But  tlie  only  specific  legal  services 
performed  by  Harriman  for  Marcos  during 
that  period,  as  disclosed  by  the  evidence, 
were  that  Harriman  prepared  said  agreement 
at  the  request  of  Marcos,  In  part  from  Mar- 
cus' instructions  and  In  part  from  Mlcah's 
memoranda,  and  that,  at  Marcus'  request,  be 
did  what  be  could  to  get  tiie  money  from  the 
city,  referred  to  In  said  agreement,  and,  to 
that  end,  had  conferences  with  the  dty  ooa- 
veyancer,  hunted  up  said  ntzgerald,  who  at 
the  time  held  the  legal  title  to  the  property, 
and  informed  Marcns  what  was  necessary 
to  be  done  in  order  to  collect  said  mon^; 
but  for  these  services  he  was  paid  nothing. 
At  the  time  said  agreement  was  made,  said 
estate  was  subject  to  the  three  mortgsges 
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«bOT«  ttated,  to  wit,  tba  flnt  mortgage,  tor 
918.000,  held  by  the  Warren  InsUtutlon  for 
Savings,  upon  which  Interest  at  the  rate  of 
4^  per  cent  had  been  paid  up  to  November 
21.  18S5;  the  second  mortgage,  for  $12,000, 
held  b7  Demmon,  upon  which  interest  at 
the  rate  of  5  per  cent,  had  been  paid  up  to 
November  22,  1895;  and  the  third  mortgage, 
for  $30,000,  standiiog  in  the  name  of  Julia 
K.  Dyer,  but  really  belonging  to  Micah,  and 
given  as  security  for  the  Marcus  note  of  $17,- 
000  as  aforesaid.  The  claim  against  the  city 
for  damages  occasioned  by  the  widening  of 
Essex  street  had  not  at  that  time  been  set- 
tled, but  was  still  in  Utlgation.  The  city 
subsequently  paid  $6,218  in  settlement  of  this 
claim,  although  when  such  payment  was 
made  was  not  shown,  which  sum  was  receiv- 
ed and  retained  by  Micah  or  Walter;  but 
what,  if  any,  expenses  were  incurred  In  col- 
lecting this  amount  did  not  appear.  The 
taxes  upon  the  peaoertf  for  the  year  1885 
were  $435.20. 

"It  was  contended  by  Tyndale  that  under 
this  agreement  the  title  to  the  estate  which 
Marcus  was  to  get  was  subject  to  the  two 
mortgages  therein  stated,  aggregating  $30,000, 
while  It  was  contended  on  the  other  hand  by 
Jennings  and  Harrlman  that  Marcus'  title 
thereunder  was  to  be  free  from  Incumbrances. 
In  accordance  with  said  agreement  Marcus 
paid  Micah  $1,000  on  the  12th  day  of  March, 
1S96,  said  sum  being  advanced  to  him  by 
Harrlman  for  that  purpose;  and  at  the  same 
time  Marcus  executed  imder  seal,  upon  the 
original  agreement,  for  a  nominal  considera- 
tion, a  blank  assignment  of  all  bis  rights 
thereunder,  which  agreement,  with  the  assign- 
ment thereof,  was  thereupon  delivered  by  Mar- 
cus to  Harrlman  to  secure  him  for  the  $1,000 
then  advanced  by  him,  and  for  such  further 
advances  as  be  might  make  thereafter  to  said 
Marcus  or  ou  his  account.  At  atrout  this  time 
(Fitzgersld  being  the  nominal  owner  of  the 
equity)  Micah  undertook  to  get  title  to  said 
estate  through  the  foreclosure  of  the  $30,000 
mortgage  standing  in  the  name  of  his  wife; 
and  to  that  end  Willard  O.  Buggies,  claiming 
to  be  the  assignee  and  bolder  of  said  mort- 
gage, but  In  reality  acting  for  and  In  behalf 
of  Micah,  advertised  said  property  for  sale 
on  April  3,  1896.  pursuant  to  the  power  of 
■ale  contained  in  said  mortgage,  the  date  of 
the  first  publication  ^of  the  notice  of  such 
Bale  being  March  0,  1896.  As  stated  above, 
at  that  time  the  record  title  to  said  mortgage 
stood  in  Julia  K.  Dyer.  She  had  been  adju- 
dicated Insolvent  March  9,  1895,  and  Harrl- 
man had  been  appointed  her  assignee  In  in- 
BOlveney.  Subsequently  Henry  W.  Putnam 
was  at^lnted  co-assignee  with  him.  Imme- 
diately upon  learning  of  the  threatened  fore- 
closure by  Ruggles,  to  vrit,  on  April  2,  1896, 
Harrlman,  as  assignee  in  insolvency  of  Julia 
E.  Dyer,  and  being  at  that  time  the  sole  as- 
signee, brought  a  bill  in  equity  against  Rug- 
gles, and  obtained  an  injunction  restraining 
talm  from  making  sucb  foreclosure.   It  was 


claimed  by  Tyndale  that  said  injunction  hav- 
ing been  obtained  by  Harrlman,  whereby  Mi- 
cah was  prevented  from  acquiring  title  to  the 
estate,  and  therefore,  as  Micah  said,  and  as 
Marcus  and  Harrlman  iKlieved,  from  carrying 
out  said  agreement  In  the  way  Intended,  Mar- 
cus and  Harrlman  could  not  avail  themselves 
of  Micah's  supposed  disability  so  to  do  as 
an  excuse  for  upt  tendering  the  price  at  the 
times  and  In  tbe  sniiw  pioTlded  in  the  agree- 
ment ' 

"On  April  18,  1896  (the  day  when  the  pay- 
ment of  $4,000  was  due  under  said  agree- 
ment),  Marcus  went  to  the  office  of  Micah, 
and  made  falm  a  legal  tender  of  $4,000.  Har- 
rlman accompanied  Marcus  at  the  latter's  re- 
quest merely  as  a  witness,  taking  no  part 
In  the  conference.  At  that  time  Marcus 
knew  of  the  injunction  and  Its  effect  He 
nevertheless  made  the  tender  as  a  matter 
of  precaution,  in  order  to  preserve  his  rights 
under  the  agreement  Micah  refused  to  ac- 
cept the  money  on  the  ground  that,  having 
been  enjoined  from  foreclosing  the  $30,000 
mortgage,  he  therefore  was,  as  he  said,  and 
as  Marcus  and  Harrlman  both  believed,  pre- 
vented from  carrying  out  the  agreement  as 
he  had  Intended,  but  stated  his  willingness 
to  do  so,  and  promised  Marcus  that  as  soon  as 
the  Injunction  was  dissolved,  and  he  was  free 
to  make  the  conveyance,  he  would  let  Mar- 
cus know.  After  that  date  Marcus  made  no 
further  tender  to  Micab  under  the  agreement. 
Between  April  13,  1896,  and  February  2* 
1897,  Marcus  saw  Micah  a  number  of  times 
when  the  mattw  of  the  agreement  was 
bronght  up;  Micah  always  stating  that  as 
soon  as  he  was  relieved  of  the  Injunction  he 
stood  ready  to  carry  out  the  agreement  As 
a  matter  of  fact,  the  injunction  was  not  dis- 
solved until  February  2,  1897,  "ud  then  with- , 
out  the  knowledge  of  Marcus,  although  with 
the  knowledge  of  Harrlman;  and  neither 
then,  nor  at  any  time  thereafter,  did  Micah 
notify  Marcos  of  the  fact  that  he  was  able 
and  willing  to  carry  out  the  agreement  An 
offer  of  composition  having  been  made  to  and 
accepted  by  the  creditors  of  Julia  K.  Dyer 
shortly  before  February  2, 1897,  and  It  having 
been  arranged  that  the  money  for  the  divi- 
dend should  be  furnished  by  the  National 
Security  Bank,  and  that  Micah  and  his  son 
Walter  should  become  liable  to  the  bank 
therefor,  the  assignees  In  insolTency  of  Julia 
K.  Dyer,  under  a  decree  of  the  court  of  in- 
solvency, and  for  the  purpose  of  oarrying  out 
said  settlement,  on  the  2d  day  of  February, 
1897,  had  said  Injunction  dissolved,  and  on 
that  day  conveyed  to  Charles  R.  Batt  cash- 
ier of  the  National  Security  Bank,  all  the 
estate  which  they  claimed  to  be  of  Julia  K. 
Dyer  In  their  hands,  except  said  $30,000  mort- 
gage, which  was  not  included  In  this  convey- 
ance. At  the  same  time,  and  for  the  same 
purpose,  Micah  and  his  son  Walter  conveyed 
to  said  Batt  certain  pieces  of  property,  the 
title,  to  which  stood  In  their  several  names. 
Instead  of  making  any  attempt  to  acqalT« 
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Utle  to  94  Essex  street  (tbe  Injunction  being 
then  dissolved),  and  putting  lilmselC  In  a 
position  to  carry  out  said  agreement,  on  Fel>- 
ruary  21,  1S97,  without  the  knowledge  of 
Marcus,  and  for  the  purpose  of  assisting  in 
carrying  through  his  wife's  composition,  and, 
by  means  of  the  conveyance  through  Batt 
to  Walter,  of  securing  the  property  to  his 
family,  out  of  the  reach  of  his  creditors,  and 
to  hinder,  delay,  and  defraud  them  (which 
facts,  however,  did  not  appear  till  long  after^ 
wards),  Mlcah  assigned  to  said  Batt  the  $30,- 
000  mortgage  above  referred  to,  having  re- 
corded tbe  day  previous  the  assignments 
thereof  from  Julia  K.  Dyer  to  Buggies,  and 
from  Buggies  to  him,  made  two  years  before. 
Micah  was  taken  sick  shortly  after.  He  did 
not  go  to  bis  of&ce  after  April  16,  1897,  and 
died  November  24,  1S97,  and  there  was  no 
evidence  that  on  or  after  March  5,  1896,  he 
had  or  acquired  any  title  to  said  premises, 
except  as  herein  stated.  During  his  sickness 
lilarcus  made  no  attempt  to  enforce  his  rights 
under  the  agreement. 

"The  above  conveyances  were  made  to  said 
Batt'  upon  a  trust  declared  by  blm  at  the 
time,  to  the  effect  that,  after  the  bank  had 
t>een  reimbursed  for  snch  sums  as  It  had  ad- 
vanced for  the  composition  dividend,  all  of  tbe 
property  remaining  in  his  hands  as  trustee 
was  to  be  conveyed  by  him  to  Walter,  free 
end  discharged  of  all  trust  Batt  foreclosed 
the  $30,000  mortgage  on  94  Essex  street 
March  18,  1897;  the  property  being  Md  In  for 
him  at  the  sale  by  one  McLeod,  subject  to  the 
two  mortgages,  of  $18,000  and  $12,000.  re- 
spectively, above  referred  to;  Martha  H.  Dy- 
er, wife  of  Walter,  to  whom  the  $12,000  mort- 
gage had  been  previously  assigned  by  Dem- 
mon,  releasing  It  to  McLeod.  He  conveyed 
the  property  to  Batt,  trustee,  March  20,  1897, 
who  thereby  got  the  title,  subject  to  the 
$18,000  mortgage  held  by  the  Warren  Institu- 
tion for  Savings.  As  a  part  of  this  transac- 
tion, at  the  request  of  Micah,  Fitzgerald,  tbe 
nominal  owner  of  the  equity,  executed  a  con- 
veyance thereof  in  blank;  tbe  deed  being  de- 
livered to  Micah  by  Marcus,  or  with  his 
knowledge  and  consent;  the  same  being  re- 
quired by  the  city  of  Boston  before  It  would 
settle  tbe  claim  for  damages  caused  by  the 
widening  of  Essex  street,  above  referred  to. 
Said  deed  of  Fitzgerald  was  never  recorded, 
and  whose  name  (If  any  one's)  was  Inserted 
as  grantee  therein,  and  whether  said  deed 
was  retained  by  Micah,  or  was  delivered  by 
him  to  some  one  else,  did  not  appear.  This 
property,  with  other  parcels,  Batt  conveyed 
to  Walter,  under  the  terms  of  the  trust,  on 
July  2,  1897,  Walter  was  a  party  to  the 
aforesaid  trnst  arrangement,  and  took  the 
conveyance  of  said  projyerty  upon  a  secret 
tmst  for  Micah,  and  with  knowledge  of  his 
aforesaid  fraudulent  purpose.  Upon  getting 
title  from  Batt,  Walter  at  once  gave  a  sec- 
ond mortgage  on  the  property,  for  $7,000,  to 
the  Warren  Institution  for  Savings,  and  a 
third  mortgage,  for  $0,000,  to  one  Potter,  and 


shortly  after  put  a  new  front  on  the  builJin^ 
made  some  alteratlonB  In  tbe  Interior,  and  put 

In  an  elevator.  ^ 

"Such  was  the  condition  of  the  estate  on 
November  24, 1897,  the  date  of  Mlcah's  death. 
Walter  bad  known  all  along  of  the  agreement 
with  Marcus  in  regard  to  94  Essex  street, 
and  took  title  thereto  with  such  knowledge. 
In  December,  1897,  his  (Mlcah's)  son  Walter 
was  appointed  executor  of  his  will.  He  waa 
subsequently  removed  from  his  position  aa 
executor,  and  Theodore  H.  Tyndale  was  ap- 
pointed administrator  de  bonis  non  with  tbe 
will  annexed  of  tbe  estate  of  Micah  Dyer, 
which  was  subsequently  r^resented  to  be, 
and  was  In  fact.  Insolvent  After  Walter  was 
appointed  executor  of  hia  father's  will,  and 
before  his  removal  from  that  office,  Marcus 
brought  a  suit  in  equity  against  him  individu- 
ally, and  not  as  representing  Mlcah,  seelsing 
a  specific  performance  of  the  aforesaid  agree- 
ment regarding  04  Essex  street  After  a 
hearing  a  final  decree  was  entered  dismiss- 
ing the  bill.  It  was  claimed  by  Tyndale  that 
thereby  the  rights  of  Marcus  and  his  assigns 
to  specific  performance  under  this  submis- 
sion to  arbitration  became  res  adjudicata. 
Subsequently  Tyndale,  as  administrator,  etc., 
brought  suit  against  Walter  to  recover  cer- 
tain of  the  properties  in  hIa  hands  (among 
them,  94  Essex  street)  on  the  ground  that 
they  had  been  conveyed  to  him  by  Micab 
through  the  trust  to  Batt  or  otherwise,  when 
Micah  was  Insolvent  and  with  Intent  to  bin- 
der, delay,  and  defraud  Mlcah's  creditors. 
This  suit  was  referred  to  a  master,  who 
found  and  reported,  In  substance,  that  such 
conveyance  was  made  by  Mlcah  when  Insol- 
veut,  and  with  Intent  to  hinder,  delay,  aod  de- 
fraud bis  creditors.  Before  a  final  hearing 
the  suit  was  compromised,  under  a  decree 
of  the  probate  court  for  a  certain  sum  of 
money  and  other  considerations;  the  bill  be- 
ing dismissed,  and  Tyndale  giving  to  Walter 
a  release  under  seal  of  all  claims  and  de- 
mands which  as  administrator,  etc.,  aforesaid, 
he  had  against  blm.  Tyndale,  as  administra- 
tor aforesaid,  did  not  thereunder,  nor  at 
any  time,  get  the  legal  title  to  94  Essex 
street.  Said  decree  was  entered  October  28, 
1902,  without  objection;  a  citation  upon  Tyn- 
dale's  petition  therefor  having  been  duly  pub- 
lished. Harrlman  had  previously  entered  hia 
appearance  as  attorney  for  Stephen  Jeanings 
in  opposition  to  the  allowance  of  said  peti- 
tion, but  withdrew  his  appearance  on  the 
day  when  the  decree  was  entered  aa  afore- 
said. Pending  these  matters,  to  wit,  on 
March  20,  1900,  Alfred  A.  Marcus  and  Simeon 
Marcus,  both  Individually  and  as  composing 
the  firm  of  Alfred  A.  Marcus  &  Son,  went 
into  bankruptcy,  and  William  T.  Way,  Esq., 
was  appointed  their  trustee.  •  •  •  On 
the  8th  day  of  May,  1901,  as  trustee  aforesaid, 
said  Way  sold  and  conveyed  to  Stephen  Jen- 
nings, of  Boston,  for  tbe  sum  of  $894,  all  the 
right  title,  and  Interest  of  said  bankrupts 
In  and  to  all  property  and  choses  tn  action 
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KNOWLTON,  G.  J.  The  first  quefltion  to 
be  considered  upon  tbese  bills  of  exceptions 
Is  whetber  there  was  error  of  law  in  the  ad- 
mlssfou  or  exclusion  of  evidence.  At  the 
time  his  death  in  September,  1SQ8,  the  tes- 
tator was  about  81  years  of  age.  The  will  in 
qnestlon  was  executed  in  April,  1S95.  It 
was  contended  by  tbe  appellant  tiiat  he  was 
not  then  of  sound  mind,  but  was  afOJcted 
with  senile  dementia,  a  progressive  disease,  ■ 
which  continued  to  the  time  of  his  death. 
Without  objection  by  either  party,  the  court 
fixed  January  1,  1897,  as  the  time  np  to 
which  witnesses  might  testify  of  their  obser- 
vation of  him  In  regard  to  his  appearance 
and  conduct  and  apparent  condition.  Tbe 
determination  of  the  question  how  far  sub- 
sequently a  party  may  go  for  testimony  to 
show  a  person's  mental  conffltton  at  a  given 
time  must  be  left  very  largely  to  the  dlscre-  ■ 
tlon  of  the  presiding  Justice,  and  there  Is 
nothing  to  Indicate  that  this  discretion  was 
not  wisely  exercised  In.  the  present  case. 
ShaUer  v.  Bumstead,  89  Mass.  112-130;  Com. 
V.  Pomeroy,  117  Mass.  143-148;  Lane  v. 
Moore,  151  Mass.  90.  23  N.  m  828.  21  Am.  St 
B^.  430.  The  appellant  asked  the  attending 
physician  to  testify  of  what  disease  the  tes- 
tator died.  Tbe  question  was  excluded,  and 
the  appellant  ezcevted.  This  question  related 
to  the  condition  of  the  testator  more  than  a 
year  and  a  half  after  the  date  by  which  tbe 
testimony  of  other  witnesses  as  to  his  con- 
dition -was  limited,  and  nearly  three  years 
and  a  half  after  tbe  execution  of  the  wIlL 
The  admissibility  of  the  evidence  was  urged 
at  the  trial  on  the  ground  that  it  would  be 
a  foundation  for  expert  testimony  tending  to 
abow,  from  his  conditloa  at  the  time  of  his 
death,  that  this  progressive  disease  was  up- 
on him,  and  made  him  of  uilbound  mind,  at 
the  time  of  the  execution  of  the  will.  We 
are  of  opinion  that  tbe  testimony  was  rightly 
excluded.  It  was  not  tiie  du^  of  the  Judge 
to  receive  It  morely  because  an  expert  would 
testify  that,  in  his  opinion,  it  had  some  slg- 
idflcance. 

The  other  questions  of  evidence  involve  a 
consideration  of  the  rule  as  to  testimony  of 
nonexpert  witnesses  in  regard  to  tbe  mental 
condition  of  a  testator.  The  rule  in  this  com- 
monwealth differs  from  that  in  some  places, 
bat  It  has  long  been  well  established,  and 
this  court  has  repeatedly  refmed  to  change 
It  Such  witnesses  are  not  permitted  to  give 
their  opinion  in  regard  to  the  mental  condi- 
tion of  aipe  whose  sanity  la  called  in  qnes- 
tlon.- May  V.  Bradlee,  127  Mass.  414;  Mc- 
Gonnell  v.  Wildes.  153  Mass.  487,  26  N.  B. 
1114;  Smith  V.  Smith,  167  Mass.  380.  32  N. 
a  348;  Clark  v.  Clark,  168  Mass.  623,  47 
B.  510^  Good  reasons  can  be  given  for  and 
against  the  rule,  which  we  need  not  now  con- 
sider. In  the  practical  application  of  It  dlffl- 
cnlttes  are  encountered  when  we  attempt  to 
draw  the  Une  between  facts  which  Indicate 
a  mental  condition  and  a  statement  of  the 
condition  Itself,  and  rap«cially  when  we  try 


to  discriminate  betweoi  fkcts  glvra  by  way 
of  description,  which  necessarilj  Involve  In 
their  statement  more  or  less  of  opinion  as  to 
familiar  objects  and  well-known  matters,  and 
the  inferences  and  deductions  from  these 
facts,  which  take  the  form  of  direct  opinion 
as  to  the  mental  condition  of  tbe  person.  An 
exception  to  the  ordinary  rule  that  witnesses 
cannot  give  their  opinions  in  testimony  al- 
lows them  tn  state  their  Judgment  and  estl 
mate  as  to  many  things,  such  as  tbe  size, 
weight  or  color  of  objects,  and  the  mens* 
urement  of  time  or  space.  Com.  v.  O'Brien, 
134  Mas&  198;  Com.  v.  Stnrtivant  117  Mass. 
122-133,  19  Am.  Bep.  401;  O'Nell  v.  Han» 
com,  175  Mass.  313,  56  N.  B.  687.  QueBtloni 
to  such  witnesses,  bearing  upon,  the  mental 
ccmdltion  of  a  testator,  should  be  so  framed 
as  to  call  for  facts  and  not  for  opinions. 
These  facts  Involving  a  narratlcm  and  d» 
scriptlon  of  appearances  and  conduct  and 
conditions,  may  be  such  as  cannot  be  given 
without  Including  some  element  of  opinion 
that  comes  within  the  excepUon  stated  above. 
A  witness  may  propo'ly  be  asked  if  he  has 
observed  any  facts  that  have  relation  to  the 
subject  upon  which  Information  Is  sought 
Such  a  question  can  usually  be  answered  by 
"Yes"  or  "No."  If  he  answers  in  the  affirm- 
ative, be  may  be  asked  to  state  what  he  ob- 
served. If  the  purpose  Is  to  prove  a  nega- 
tive, the  question  may  be  so  framed  as  to  di- 
rect the  attentkm  of  the  witness  to  bis  ob- 
servation as  to  peculiarities  of  speech  or 
.  manner  or  conduct  or  anything  else  Indicat- 
ing an  unusual  mental  condition. 

The  question  of  the  appellant  to  Mrs. 
French,  "From  these  fbcts,  •  •  •  what 
do  you  Infer  in  your  own  mind  as  to  Mr.  Jor 
dan's  mental  capaclty7'  was  rightly  exclud- 
ed. It  called  directly  for  the  Inference  and 
opinion  of  the  witness  as  to  the  testator's 
mental  capacity.  Tbe  questions  put  by  the 
executor,  "Whether  yon  noticed  any  failure 
of  m^oryr*  "Did  yon  ever  notice  abything 
to  indicate  that  be  was  not  of  sound  mind?" 
were  competent  They  directed  the  attention 
of  the  witness  to  what  he  had  noticed  by  way 
of  external  Indications  in  regard  to  an  Inter- 
nal condition,  and  they  were  put  for  tbe  pur- 
pose of  proving  a  native.  The  question  to 
Goodrich,  "Whether  or  not  you  noticed  any 
l^llure  of  intdllgence  on  bis  parti"  and  the 
question  to  Hall.  "Was  bis  memory  good  or 
bad?"  might  be  Interpreted  as  calling  for 
nothing  but  observation  of  external  manlfes- 
tetions.  It  would  be  possible  to  interpret 
them  as  calling  for  an  opinion  as  to  the  testa- 
tor's mental  condition.  It  would  be  easy  for 
a  Judge  directing  the  course  of  a  trial  to  deal 
with  such  questions  by  requiring  modifica- 
tion or  explanation,  or  otherwise,  in  such  a 
way  as  to  preserve  the  rights  of  tbe  parties, 
and  leave  no  doubt  as  to  the  competency  of 
the  testimony  admitted.  The  answers  to 
these  questions  in  the  present  case  show  that 
the  inquiries  were  treated  as  calling  for  the 
observation  <tf-the  witness,  and  In  each  an- 
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swer  the  witneai  referred  to  what  he  bad 
■ecD.  There  waa  no  error  In  admitting  the 
testimony  as  given  In  the  answers.  Barker 
V.  Comlns,  110  Uass.  477-487;  Nash  t.  Bunt, 
116  Mass.  237.  One  Middleton  was  asked, 
"When  you  last  saw  Mr.  Jordan,  what  facts 
did  you  observe  as  to  bis  powers  of  compre- 
hension, mental  grasp,  coherency,  power  of 
reasoning,  memory.  Intelligence,  will,  and  ac< 
curacy?"  A  similar  question  was  put  to  one 
Keiley.  The  first  witness  answered,  "His 
powers  seemed  to  be  complete  and  perfect" 
The  second  witness  answered,  "So  far  as  I 
remranber,  eacb  time  that  I  saw  Ur.  Jordan 
I  should  say  that  be  was  In  possesion  of 
<dear  faculties  and  mental  powers."  These 
questions  calted  only  for  the  facts  obsOTCd 
by  the  witnesses  In  reference  to  a  stated  sub- 
ject Neither  of  the  answers  was  req>onslv& 
Neither  witness  stated  anything  that  he  had  ' 
observed,  but  each  volunteered  a  statement 
of  bis  opinion  as  to  the  testator's  condition 
of  mind.  It  Is  hardly  poraible  to  conceive  oi 
a  statement  more  directly  presenting  such  an 
opinion  ttian  each  of  these  answers.  The 
appellant  objected  to  each  of  the  answers, 
and  moved  that  It  be  8trl(Aen  out  The 
court  admitted  them,  and  the  appellant  ex- 
cepted. There  Is  no  case  in  ttils  common- 
wealth that  Is  a  precedent  for  the  ruling. 
The  great  reluctance  of  this  court  to  set  aside 
a  verdict  on  account  of  the  admission  or  re- 
jection of  some  piece  of  evidence  of  slight 
importance,  when  It  seems  Improbable  that 
a  different  mllag  would  have  changed  the 
result,  has  often  led  to  an  adoption  of  the  in- 
terpretatlw  of  the  presiding  judge  when 
there  is  doubt  as  to  the  construction  ttuit 
should  be  pnt  upon  the  testimony  In  refer- 
ence to  Its  competency.  This  has  often  been 
Illustrated  when  it  was  uncertain  whether 
the  witness  was  giving  an  account  of  erter- 
nal  Indlcatioos  or  a  statement  of  his  opinion 
as  to, a  mental  ctmdltlon.  In  the  present 
case  there  Is  no  room  for  such  doubt  and  we 
are  of  opinion  that  the  evidence  ought  not 
to  have  been  admitted. 

The  appellant  contends  that  there  was  er^ 
Tor  in  the  proceedings  after  the  case  had 
been  given  to  the  Jury.  After  the  juiy  had 
been  in  deliberation  about  20  hours,  they 
were  sent  for  by  the  presiding  justice,  and, 
without  a  request  tor  further  instructlonB, 
were  given  the  Instructions  which  appear  in 
the  record.  They  were  told,  in  substance, 
that  If  fhey  should  conclude  that  there  were 
some  thJojrs  in  the  working  out  of  this  will 
wnich  might  be  unjust  they  could  not  com- 
promise it  And  say  how  it  should  be  de- 
cided, as  In  an  ordinary  civil  case,  bat  that 
they  must  answer  the  questions  *'Yes'*  br 
"No.**  The  judge  then  suggested  to  them  that 
if  that  should  be  their  opinion,  after  baring 
come  to  a  decision  upon  the  issnes,  there 
would  be  no  objection  to  their  stating  in  writ- 
ing their  recommendation  as  to  what  should 
be  done  by  the  parties  by  way  of  working  a 
remedy  for  such  injustice.  The  subject  was 


presented  to  the  jnxy  pretty  folly  by  the 
judge,  who  said,  among  other  things:  "The 
parties  themselves  would  not  be  bound  to 
carry  out  your  suggestions,  and  perhaps  thu 
court  could  not;  but  possibly,  coming  from 
the  Jury,  who  had  heard  the  whole  case,  it 
might  be  of  value  and  useful  to  the  parties 
In  working  out  what  yon  regard  as  more 
even  and  adequate  justice."  This  was  on 
Friday,  May  30th,  a  legal  holiday.  None  of 
the  counsel  engaged  in  the  trial  was  in  court 
when  these  suggestions  were  made.  The 
court  did  not  convene  again  until  the  follow- 
ing Monday.  The  jury  continued  their  dellb* 
orations  for  about  six  hours  and  a  half,  and 
then  apparently  agreed  vjkui  a  verdict  for 
the  accentors,  which  th^  sealed  up  In  ac- 
cordance with  the  directions  of  the  judges 
and  brought  into  court  the  next  Monday. 
The  sealed  envelpjw  containing  the  verdict 
signed  by  the  foreman,  which  was  passed  to 
the  clerk  when  the  Jury  assembled,  con- 
tatoed  also  a  paper  of  consldmble  lengtl^ 
vi^ch  recited  that  they  wese  unable  to  ar* 
rive  at  a  unanimous  verdict,  and  that  there 
was  one  juror,  naming  him,  **who,  from  ttie 
prqjton'derance  of  the  evidence  In  his  nsind, 
could  not  join  In  the  verdict  except  upon  pro- 
test" It  then  referred  to  the  instructions  of 
the  judge  in  regard  to  submitting  plans  and 
propositions  to  be  handed  to  ttie  contestants, 
"If  possible  to  enable  them  to  arrive  at  soma 
amicable  settlement  of  the  controvetay  with- 
out further  recourse  to  the  courts,"  and  re- 
quested that  the  document  be  attached  to  the 
verdict  and  remain  a  part  of  It  and  stated 
a  proposition  In  four  parte  for  settling  the 
estate  by  a  material  change  of  the  provisions 
of  the  will.  This'paper  was  unsigned,  but 
was  In  the  handwriting  of  one  of  the  jurors. 
The  envelope  was  opened  by  the  clerk,  and 
the  papers  were  exhibited  to  Ihe  <»urt  The 
Issues  and  answers  were  read  to  tiie  jury, 
and  when  the  usual  question  was  put  by  the 
clerk  to  the  jury  as  to  the  issues,  tiie  fore- 
man answered  to  each,  *'We  do,"  but  to  fbe 
second  and  third  one  of  the  Jurors  answered 
at  Ibe  same  time,  "Under  protest"  That 
part  of  the  second  paper  which  steted  the 
proposition  for  settlement  was  then  read  to 
the  jury  by  the  clerk,  but  the  introductory 
part  was  not  read.  Upon  ite  being  read  no 
Juror  dissented.  Tlie  court  then  addressed 
the  jury,  thanking  them  ^or  their  service, 
and  referring  to  t^elr  recommendations, 
which  be  said  he  understood  to  be  the  onanl- 
mous  result  of  all  their  judgments  (to  which 
they  all  nodded  assent),  and  told  theiA  that 
the  suggestions  would  be  conveyed  to  the 
parties,  who  would  have  a  rl^t  to  take  them 
and  act  upon  them.  Be  then  excused  the 
jury  from  further  consideration  of  the  case. 
At  this  point  the  juror  who  had  answered 
"Under  protest,"  inquired  of  the  Judge  wheth- 
er. If  the  case  was  not  settled  in  that  way, 
the  verdict  would  stand  as  a  disagreement  of 
the  Jury.  The  judge  answered  In  the  nega- 
tive, with  a  brtof  explanation,  when  the  Jo- 
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nr  besaa  to  make  further  Btatements,  which 
the  Judge  interrupted,  declInlDg  to  hear  any- 
thing more  at  that  time.  On  Monday  fore- 
noon the  counsel  for  the  appellant  aaked  that 
an  exception  be  noted  to  the  Instructions  glv- 
en  on  thtf  preceding  Friday.  A  Qoestion  la 
reserved  by  the  presiding  judge  in  his  cer- 
tiflcate  as  to  whether  the  exception  taken  on 
Monday  forenoon  could  be  allowed  under  the 
forty-eighth  mle  of  the  snperlor  court  An 
affidavit  was  made  by  the  juror  who  an- 
swered "Under  protest,"  In  reference  to  his 
nnderatandlng  of  the  verdict  and  the  accom- 
panying paper,  la  which  he  stated  his  pur- 
pose to  say,  when  he  was  Interrupted  by  the 
Judge,  that  be  dissented  from  the  verdict 
The  appellant  filed  a  "motion  to  make  the 
record  confomi  to  the  facts,"  asking  the 
judge  to  expunge  the  answers  of  the  Jury  to 
the  issues,  and  to  record  a  disagreement  of 
the  jury.  TTpon  the  facts  presented  at  the 
hearing  of  this  motion,  the  appellant  asked 
the  judge  to  rule  that  there  was  no  unani- 
mous verdict,  and  that  the  record  should  be 
corrected  by  recording  a  disagreement  of  the 
jury.  To  tlie  refusal  so  to  rule  he  excepted. 

On  this  part  of  the  case  the  first  quesfxc 
is  whether  the  exception  to  the  instructions 
given  on  Friday,  May  30th,  was  properly 
taken  by  a  request  made  before  noon  on 
June  2d.  The  forty-eighth  mle  of  the  supe- 
rior court  Is  as  follows:  "When  further  1d> 
structicDs  are  given  in  the  absence  of  coun- 
sel, after  the  Jury  have  retired,  the  presid- 
ing Justice  may  [>ermit  exception  thereto  at 
any  time  within  twenty-four  hours  next  fol- 
lowing." The  court  has  power  to  instruct 
Juries  in  the  absence  of  counsel,  and,  if  the 
parties  or  their  counsel  fall  to  attend,  they 
might,  if  it  were  not  for  such  a  rule,  lose 
their  right  to  except  to  the  instructions  so 
given.  Kiillberg  t.  O'Donnell,  158  Mass. 
405.  83  E.  528,  35  Am.  St  Bep.  S07;  Raln- 
g»  T.  Boston  Mutual  Life  Ass'n,  167  Mass. 
109,  41  N.  B.  1088;  Tim  T.  Rosenfeld,  168 
Mass.  S93,  47  N.  B.  106.  This  rule  of  the  sa- 
perior  court  is  reasonable,  and  should  be  held 
binding  upon  parties.  Twenty-four  hours 
after  the  instmctlons  were  given  had  elapsed 
on  Saturday,  at  1(  o'clock  in  the  forenoon, 
and  the  exception  was  not  taken  nntll  nearly 
noon  of  the  following  Monday.  We  are  of 
opinion,  therefore,  that  this  exception  was 
not  properly  saved,  and  tliat  It  could  not  be 
allowed. 

On  the  proceedings  stated  In  the  supple- 
mental bin  of  exceptions  the  validity  of  the 
verdict  is  called  in  question.  Upon  this  ques- 
tion the  Instructions  and  their  probable  ef- 
fect the  formal  verdict  the  accompanying 
paper,  and  the  proceedings  In  court  when  the 
verdict  was  received,  are  ell  to  be  consider- 
ed. There  Is  no  doubt  of  the  power  of  the 
court  to  Instruct  the  jury  on  a  legal  holiday, 
or  in  the  absence  of  counsel.  Rev.  Laws,  e. 
166,  I  6;  Id.  c.  1S8,  i  4;  Kullberg  v.  O'Don- 
nell. IRS  Mnsa.  405,  33  N.  E.  528,  35  Am.  St 
Hep.  CUT.  The  instruction  given  was  unusual 
tB  kind,  golDg  ccoiBtdermbly  fnrtha  In  Its 


•uggestion?  of  an  Inducement  for  an  agree- 
ment than  Com.  v.  Taey,  8  Oush.  1,  which  la 
often  referred  to  In  practice.  The  trial  in 
the  prraent  case  was  a  -very  long  and  Im- 
portant one,  and  It  was  right  toi  the  presid- 
ing justice  to  do  everything  that  he  properly 
could  under  the  rules  of  law  to  assist  the 
jury  in  coming  to  an  agreement  There  waa 
nothing  lncon*ect  in  the  Instructions  given, 
and  In  the  form  of  statement  of  the>subject' 
to  which  they  related  they  were  carefully 
guarded.  But  they  were  a  voluntary  presen- 
tation of  a  matter  which  was  entirely  out- 
side of  the  Issues  to  be  decided,  and  they  nat- 
urally would  have  a  tendency  to  divert  the 
attention  of  the  Jnry  from  the  real  questloti 
which  they  were  to  decide.  There  is  reason 
to  fear,  from  the  language  of  the  paper  ac- 
companying the  verdict  that  there  vras  a 
misunderstanding  of  the  probable  effect  of 
the  paper  on  the  part  of  some  of  the  Jurors. 
Without  any  Inaccuracy  in  the  statement  of 
the  presiding  Judge,  some  of  the  Jurors  may 
have  been  led  to  attach  greater  Importance 
to  their  recommendation  than  It  deserved, 
and  to  yield  formal  acquiescence  in  the  ver- 
dict while  at  the  same  time  reciting  In  the 
paper  that  the  Jury  were  "unable  to  arrive  at 
a  unanimous  verdict"  The  protest  of  one 
of  the  Jurors  when  the  verdict  was  received 
is  significant  and  It  is  impossible  to  know 
whether  he  would  not  Immediately  have  de- 
clined to  agree  to  the  verdict  while  the  Jury 
were  before  the  judge  and  they  were  speak- 
ing of  the  case,  if  he  had  been  permitted  to 
speak  further.  We  are  by  no  means  certain 
that  there  was  a  unanimous  verdict  of  the 
jury,  so  obtained  and  so  received  as  prop- 
erly to  be  given  effect  But  looking  more 
narrowly  at  the  questions  raised  by  the  sup- 
plemental bill  of  exceptions,  we  discover  no 
error  of  law  in  the  refusal  to  change,  the 
record  and  to  treat  the  result  as  a  disagree- 
ment The  jurors,  by  their  foreman,  bad 
signed  the  verdict;  it  was  affirmed,  all  the 
Jurors  assenting  to  It  although  one  said  that 
be  did  it  under  protest  The  Judge  was  not 
bound  to  continue  a  colloquy  with  the  Juror 
after  the  verdict  had  been  recorded.  While 
the  language  of  the  accompanying  paper  and 
the  conduct  of  the  Juror  might  well  cause 
misgivings  In  regard  to  the  verdict  tiiere 
was  no  error  of  law  fn  declining  to  treat  It 
as  Illegally  received  and  recorded.  This  ex- 
ception Is  overruled,  but  by  reason  of  error 
In  the  admission  of  evidence^  the  entry  will 
be: 

BxceptloDB  sustained. 

'  '  QH  Uass.  801} 

POST  T.  ZiBIJlND  et  at 
(Supreme  Judicial  Court  of  Massaehosatts. 
Suffolk.  Jan.  7,  1904.) 

BROKERS-OAMINQ  CONTRACTS— MARGINS— BT* 

IDENCE— INSTRUCTIONS— STATUTE— LHT- 
TERS— SECONDARY  EVIDENCE. 

1.  Where  no  attempt  was  made  to  show  that 
an;  search  had  been  made  for  letters  written 
by  defendant  to  plaiotiff,  or  that  they  wer« 
lost  It  was  proper  to  exclude  secondary  evi- 
dence  as  to  their  contents, 
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2.  St.  1890,  p.  47»/e.  437,  t  2,  provMei  that 
wboerer  employs  another  to  bay  or  sell  secnri- 
tles  on  a  margin  may  recOTer  any  payment 
made,  or  the  TaIa«.of  aoytbiiiK  delivered,  If 
the  mom  party  bad  canae  to  believe  that  no 
intention  to  actually  perform  existed.  Held 
that,  in  an  action  against  a  broker  to  recover 
moneya  paid  by  [daintiff  to  defendant  as  mar- 
gin for  the  purchase  of  securities,  it  was  prop- 
er to  exclude  evidence  that  when  plainUS  re- 
ceived a  notice  from  defendant  stating  that  he 
had  "bought"  certain  stock  on  plaintiff's  ac- 
count be  did  not  understand  what  was  meant. 

8.  Any  error  in  the  exclusion  ot  snch  evi- 
dence  was  harmless  aa  to  plaintifF;  he  snbse- 
qnentlT  testtfylng  on  crosa-examinatfott  that 
at  the  time  be  received  the  notice  he  could 
speak  attd  write  Eugiish  only  a  little,  and  did 
not  understand  the  notice  when  he  received  it. 

4.  It  was  proper  to  exclude  letters  written 
br  defendant  to  plaintiff's  wife  relstlng  to  oth- 
er transactions  between  her  and  defendant. 

5.  In  an  action  against  a  broker  under  the 
statute,  the  evidence  showed  that  plaintiff  em- 
ployed defendant  to  buy  stocks  on  a  margin, 
and  that  defendant  bongbt  liie  stocks,  and  car- 
ried the  certificates  until  they  were  sold  for  the 
benefit  of  plaiutllf.  Plaintiff  requested  a 
charge  that  he  could  recover  If  he  proved  that 
be  did  not  intend  to  perform  the  contract  hr 
the  actual  receipt  and  delivery  of  the  securi- 
ties and  the  payment  of  the  prl^  and  the  d»> 
fendant  had  reasonable  cause  to  believe  that 
no  Intention  to  actually  perform  existed.  The 
conrt  charged  that  plaintiff  must  show  that,  in 
his  employment  of  the  defendant,  he  did  not 
intend  to  have  him  buy  anr  stocks,  and  tfaat 
defendant  had  cause  to  believe  that  plaintiff 
did  not  Intend  that  he  should  bay  any.  Held, 
that  the  refusal  of  the  requested  Instruction 
was  not  error. 

6.  The  plaintiff  requested  a  charge  that  If 

Slaintlff  had  no  Intention  to  perform,  uid  the 
efoidant  had  cause  to  believe  that  no  Inten- 
tion to  perform  existed,  the  mere  fact  that  de- 
fendant may  have  owned  or  controlled  the  se- 
corities,  or  that  there  was  a  buying  or  sale  of 
them  tnr  defendant  with  other  brokera,  would 
not  relieve  defendant  from  liability,  or  the 
mere  fact  that  defendant  was  in  a  position  to 
deliver  the  secnrities,  had  plaintiff  called  for 
them.  Held,  that  the  instruction  was  properly 
refused,  as  misleading,  since  the  fact  that  the 
broker  bad  purchased  the  stock,  and  held  it 
subject  to  bis  control  until  payment  of  his  lien, 
was  an  element  bearing  on  the  question  of 
whether  the  broker  bad  cause  to  believe  that  the 
customer  was  carrying  on  a  wagering  contract. 

7.  It  was  not  error  to  read  to  the  Jury  an 
extract  from  an  opinion  of  the  Supreme  Court 
wherein  it  was  stated  that,  where  a  broker  Is 
employed  to  boy  and  carry  stocks,  his  relation 
to  the  customer  la  that  of  an  agent,  and  that 
the  fact  that  after  they  Iiave  been  bought  by 
the  broker  be  la  to  receive  them  from  the 
seller,  and  pay  for  them  mostkr  with  bla  own 
fundi^  and  carry  them  for  the  customer  so 
long  as  he  keeps  the  margin  good,  and  that  In 
so  carrying  the  stocks  uie  relation  between 
the  customer  and  broker  is  a  contractual  on^ 
doea  not  make  the  tranaaction  a  wagering  one^ 
vrithin  the  statute. 

8.  Where  plaintiff  employed  defendant  aa 
broker  to  buy  and  sell  stocks  for  bim,  and  the 
broker  actually  bought  the  stocks  with  bis 
own  money,  and  received  the  certificates,  and 
the  stocks  were  actually  sold  on  the  order  of 
plaintiff,  there  was  no  wagering  contract,  wlth- 
faTSt.  189a  p.  470,  e.  437,  I  £ 

Exceptions  from  Superior  Oourt,  Suffolk 
Connt7;  Danl^  W.  Bond,  Judge. 

Action  by  Louis  Poat  against  A.  S.  Leland 
and  others.  Verdict  for  defendants,  and 
plaintiff  bringi  exceptloni.  Bzceptlona  oTer- 
ruled. 


E.  H.  Savary,  for  plaintiff.  Benjamin  Lb 
M.  Tower  and  Bmsst  Ok  HUer,  for  defend- 
anta. 


LATHROP,  J.  This  la  an  actt<jta  of  con' 
tract,  under  St  1880,  p.  479,  c  437,  against 
brokers,  to  recorer  vartons  sums  ct  money 
paid  by  the  plaintiff  t>  tbe  defendants  as 
margin  tat  the  pnrcbaM  of  cwtaln  securltlee 
bought  and  aft«wards  sold  by  the  defend- 
ants. Tbe  case  was  sent  to  an  auditor,  vlio 
found  fOT  the  d^ndants.  It  was  afterwards 
tried  in  the  superior  conrt  before  a  Jury.  A 
Twdlct  was  returned  for  the  defendants,  ai^ 
the  case  la  b^ore  us  on  the  plainturs  excep- 
tlons  to  tbe  CEicluston  of  erldence,  and  to  tbe 
refusal  to  give  certain  Instnictions  requested. 
We  will  consider  these  In  their  order. 

1,  The  first  exception  relates  to  tbe  refnaal 
of  the  Judge  to  admit  secondary  erldence  <rf 
the  contents  of  letters  from  the  defwdants 
to  the  plaintiff.  Tbe  plaintiff  testUed  In  tbe 
first  place  that  be  had  reetived  letters,  bnt 
ttiat  they  mlgbt  be  lost;  be  did  not  know. 
Then  be  testified  tiut  he  bad  not  any  letters, 
wtdcta  be  snbseQuently  qnallfled  by  saying: 
"We  did  not  bring  the  letters  here."  There 
was  no  attempt  to  show  that  any  search  had 
been  made  fnr  the  lettora,  or  that  tbey  were 
lost,  and  tiie  Judge  rlgbUy  excluded  secondary 
erldence  of  their  contentSL 

2.  The  plaintiff  offered  to  show  tha^.wlien 
he  rscelred  a  notice  from  the  d^endants  atat' 
Ing  that  they  bad  *^Knigbt*  certain  wtotk  on 
his  account,  be  did  not  imderstand  what  waa 
meant  •  This  evidence  was  rightly  exelnded. 
Snell  T.  Snow,  18  Mete:  278,  282,  46  Am.  Dec. 
7S0.  Bnt  if  ai^  errw  waa  conunltted,  tto 
plaintiff  was  not  harmed  by  the  exclusion  of 
the  erldence^  aa  be  sobseQuently  tm**f^ 
on  cross-examination  that  at  the  time  he  re- 
ceived the  notice  be  oonld  speak  and  write 
Bni^b  only  a  little,  and  did  not  vnderstand 
the  nottce  at  the  time  he  recelred  it  Tbe 
exclusion  of  evidence  at  ime  Mtag»  of  a  trial 
la  no  ground  of  exception  if  It  Is  snbaeqoMit- 
ly  admitted.  Boblnaon  r.  Fltchbnrg  A 
Worcester  Bailroad,  7  Oiay,  82, 88;  Hf^klna 
r.  Damon,  188  Masa.  ^ 

8.  The  next  exception  relates  to  Ow  exeln- 
sion  by  tbe  Judge  of  the  answen^  In  whole 
or  bk  part  to  certain  interrogatorlea  put  to 
one  BerrenberK  whose  deposition  waa  takm 
by  the  plaintiff.  It  appeared  that  the  witness 
was  wltb  tb»  plaintiff  seroal  times  wb«  lie 
visited  the  defendants  in  regard  to  the  trana- 
actions  in  question,  Tbe  answers  to  the  sixth 
and  seventh  interrogatories  wwe  exelnded. 
The  last  part  of  the  answer  to  interroffatocy 
8,  and  tbe  answers  to  interrogatories  IS,  1^ 
and  15,  were  also  excluded.  In  his  answer 
to  the  fifth  Interrogatory,  which  called  for 
eonveraations  between  tlie  plaintiff  and  the 
defendants,  or  either  of  them,  between  tbe 
spring  of  1S93  and  the  late  faU  of  iS&i,  the 
witness  replied:  "I  overheard  quite  a  nom- 
ber  of  conversations,  but  cannot  recall  pa^ 
ttcalars."  fio  far  aa  the  answers  to  Intenoc- 
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ctDKlM  6^  T,  flk  14,  and  16  in  cmcemed,  they 
wen  IrreepoiuiTe,  and  were'  properlr  exclud- 
ed. Interrogatory  16  was  irrelevant;  and  tbe 
answer  to  It  was  prpperlT  excluded. 

4.  Tbe  fourth  exception  relate  to  the  ex- 
clusion of  two  lettera  written  by  the  defend- 
ants  to  tte  plaintiff's  wlfe^  relating  to  an- 
other transaction  between  ber  and  the  de> 
fendants.  These  were  properly  excluded. 

6.  Tlie  bill  of  exceptions  states  that  at  tbe 
dose  of  tbe  evidence  the  plaintiff  asked  the 
court  to  instruct  the  Jury  as  follows:  "(1) 
Tbe  plaintiff  can  recover  If  be  proves  by  a 
fair  preponderance  of  evidence  tbat  be  did 
not  Intend  to  perform  tbe  contract  In  Question 
by  the  actual  receipt  and  delivery  of  the  Be- 
curlties  and  commodities,  and  the  payment 
of  the  price,  either  by  the  receipt  and  dellveiy 
himself,  or  by  tbe  defendants  as  his  agents, 
of  the  ■ecuritlea  and  commodities,  and  the 
defendant  bad  reasonable  cause  to  believe 
that  no  Intention  so  actually  to  perform  exist- 
ed. <2)  If  the  plaintiff  had  no  Intention  at 
the  time  of  the  various  contracts  for  the  buy- 
ing or  sale  of  the  various  securities  to  actual- 
ly perform  tbe  same  by  actual  receipt  or  de- 
livery of  the  securities  and  the  payment  of 
the  price,  and  the  defendants  bad  reasonable 
cause  to  believe  no  intentions  to  actually  per* 
form  existed,  the  mere  fact  that  the  defend- 
ants may  have  owned  or  controlled  the  vari- 
ous securltieB  which  were  the  subject-mat- 
ter of  the  various  contracts,  or  that  there 
was  a  buying  or  sale  of  the  various  securities 
by  tbe  defendants  with  other  brokers,  will 
not  relieve  the  defendants  from  liability,  or 
tbe  mere  fact  that  the  defendants  were  In  a 
position  to  deliver  the  variona  eecurltles  if 
they  had  been  called  for  by  the  plaintiff." 
The  judge  declined  to  give  these  Instructions. 
As  to  the  first  request  for  instructions,  the 
evidence  showed  that  the  case,  if  it  was  with* 
in  St  1890,  p.  479,  c.  437,  feU  within  the  sec- 
ond cLause  of  section  2,  as  tbe  plaintiff  em- 
plogred  the  defendants  to  buy  stocks  for  him 
upon  a  margin,  and  that  the  defendants  ac- 
tually bought  the  stocks,  received  certificates 
for  them,  and  carried  them  for  the  plaintiff 
though  these  certificates  were  not  delivered 
to  the  plaintiff,  but  were  held  by  the  defend- 
ants untU  they  were  sold  for  the  benefit  of 
the  plaintiff.  Tbe  Judge  was  not  bound  to 
give  the  request  in  tbe  language  therein  used, 
and  tbe  instruction  given  that  the  plaintiff 
must  show,  by  a  fair  preponderance  of  the 
evidence,  that  in  his  employment  of  the  de- 
fendants tie  did  not  Intend  to  have  them  buy 
any  atockt  or  sell  any  stocks,  and  that  the 
defendants  had  reasonable  cause  to  believe 
that  the  plaintiff  did  not  Intend  to  have  them 
buy  any  stock  or  sell  any  stocks,  was  suffi- 
cient See  Rice  v.  Wlnslow,  180  Mass.  60^ 
02  N.  B.  1057.  The  second  request  for  in- 
structions, if  given,  would  have  tended  to 
mislead  the  jury.  The  fact  that  tbe  broker 
has  actually  purchased  the  stock  at  tbe  re- 
quest of  his  customer,  and  holds  it  subject  to 
bis  control  until  bis  lien  is  paid,  is  an  ele- 
nent  beating  vjfim  the  Question  oC  whether 


the  broker  baa  reasonable  cann  to  believe 
that  the  customer  Is  carrying  on  a  wagwlng 

contract 

6.  Some  exceptions  were  taken  to  portions 
of  the  Judge's  charge,  but  we  see  nothing  tn 
them  which  calla'fw  comment  Tbe  charge 
was  an  able  one^  uul  folly  covered  tbe  qoee- 
tlons  raised. 

7.  Tbe  plaintiff  excepted  to  tbe  leadhic  by 
tbe  court  to  the  Jury  of  the  following  extract 
from  the  opinion  of  the  court  In  Bice  v.  Win- 
slow.  180  Mass.  000,  502,  62  N.  EL  1057,  1058; 
"Where  a  broker  is  employed  to  buy  and  car- 
ry stocks  on  a  margin,  his  relation  to  tbe 
customer  in  buying  the  stock  is  that  of  an 
agent  For  the  purchase  of  the  stock  the 
broker  receives  tbe  same  commission,  and  in 
the  purciutse  of  0x6  stock  be  ewes  to  his  cus- 
tomer the  same  duty  that  be  owes  to  blm 
where  he  Is  employed  to  buy  stocks  wliich 
are  to  be  taken  and  paid  for  by  tbe  cuatomer 
in  place  of  being  taken  and  paid  for  by  tbe 
broker  for  tbe  customer.  The  fact  tliat  after 
the  stocks  Imve  been  bought  by  tbe  broker 
be  Is  to  actually  receive  them  from  the  seller, 
and  to  pay  for  them  for  tbe  most  part  out  of 
his  own  pocket  or  with  funds  raised  on  his 
personal  responsibility  and  tbe  pledge  of  the 
stocks,  and  thm  carry  them  for  his  customer 
so  long  as  bis  customer  keeps  him  Indemni- 
fied from  loss  by  keeping  the  margin  agreed 
upon  good,  and  that  in  so  carrying  the  stocks 
the  relation  between  the  customeif  and  the 
broker  is  a  contractual  one,  does  not  make 
tbe  transaction  a  wagering  transaction;  and 
such  a  transaction  la  not  within  either  clause 
of  St  1890,  p.  479^  c.  437,  I  2."  We  see  no 
objection  to  tbla.  It  la  a  correct  fltatranent 
of  law,  and  Uhutnted  ona  pban  of  tlia  case 
before  ns. 

a  The  last  exception  relates  to  the  refusal 
of  tbe  judge  to  give  the  following  request  foi 
instructions  asked  for  by  tbe  plaintiff  at  the 
close  of  tbe  charge:  "That  as  to  whether  the 
stock  certificates  were  delivered  or  received 
by  the  plaintiff  might  be  token  Into  consider- 
ation by  the  ju^  as  bearing  on  the  quesUim 
whether  the  platotlff  totended  the  defend- 
ants, or  either  of  them,  to  carry  tbe  atock  for 
him,  and  as  to  whether  tb^re  was  reasonable 
ground  tor  tbe  defendants  to  believe  this." 
We  are  of  opinion  that  tbe  refusal  to  give  this 
tostruction  was  right  It  was  entirely  Im- 
material whether  the  plaintiff  Intended  that 
the  defendants,  or  either  of  them,  should  car- 
ry tbe  stocks  for  him,  or  whether  tbe  de- 
fendants had  reasonable  ground  to  believe 
this.  There  was  evidence  to  tbe  case  show- 
ing that  the  plaintiff  employed  the  defendants 
as  brokers  to  buy  and  sell  stocks  for  him,  and 
that  the  broken  actually  bought  the  stocks 
with  their  own  money,  and  received  certifi- 
cates for  them,  and  that  the  stocks  were  ac- 
tually sold  upo;i  the  order  of  the  plaintiff,  or 
under  authority  given  by  him.  If  tbe  Jury 
found  that  the  facts  were  to  accordance  with 
this  evidence,  tliere  was  no  wagering  con- 
tract but  a  legitimate  transaction,  although 
settlements  w«e  made  without  actual  deUv- 
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err  of  tbe  certlflcates  of  stock  to  tbe  plaintiff, 
and  the  case  wob  not  within  St  1890,  p.  479, 
c.  437.  Rice  T.  Wlnslow,  180  Mass.  800,  62 
N.  E.  1057;  Win  ward  r.  Uncoln,  28  B.  L 
476.  Kl  Atl.  106. 
Bxoesttona  ovezniled. 


(184  Han.  E2S) 

WOOD  at  al.  T.  BDISON  OLEOTBIO  IZf 
LUMINATINO  GO. 

(Supreme  Jttdidal  Coon  of  Massadiasettiu 
Suteolk.  Jan.  7,  1901) 

LANDLORD  AND  TENANT— LEASB-CONBTBUO- 
TION— RBNEWALt-PAYMBNT  OP  TAXB»--MO- 
TICB  OP  REVIEW AL-WAIVER. 

1.  A  lease  of  a  wharf  for  five  years  gare  the 
tessees  an  option  to  a  farther  term  of  fire 
jaara  on  condition  on  writtm  notice  of  Inten- 
tion to  renew  and  the  execation  of  a  written 
lease  for  the  additional  term  almilar  to  the 
first  lease,  which  contained  a  provision  that 
the  lessees  pay  taxes.  Subseqaentlr  the  lee* 
sees  surrendered  by  agreement  a  portion  of 
the  N.  dock,  receiving  a  diminution  in  rent 
for  the  term,  with  a  provision  thaL  If  they 
shoold  exercise  their  option,  they  Bbonld  re- 
ceive a  certain  diminution  for  the  renewed 
term,  and  were  released  from  obligation  to 
pay  taxes  on  the  portion  surrendered.  Before 
the  time  (or  notice  of  renewal,  tiie  parties, 
without  notice,  executed  an  agreement  on  the 
back  of  the  (H^glnal  lease,  whereby  the  lease 
was  "extended"  for  five  years  and  eight 
months,  with  no  provision  as  to  rent,  cove- 
nants, or  taxes  except  by  reference  to  a  con- 
temporaneous agreement  and  to  the  original 
lease.  The  contemporaneona  agreement  was 
a  modification  of  tbe  lease,  whereby  the  les- 
aees  agreed  to  sorrender  tbe  balance  of  the  M, 
dock  and  lessors  agreed  to  ImproTO  the  whariL 
"ail  taxM  on  the  N.  dock  aikd  all  increased 
taxes  by  reason  of  Improrement  of  the  wharf" 
to  be  paid  by  the  lessor.  The  lessees  paid  all 
taxes  for  tbe  new  term,  except  those  express- 
ly assumed  by  the  lessors.    B^4,  In  an  action 

tbem  against  the  lessors  to  recover  the  tax- 
es, that  there  was  evidence  warranting  a  find- 
ing that  the  agreement  was  not  a  new  lease, 
but  that  the  lessees  had  exercised  their  op- 
tion to  continue  tbe  (Original  lease,  and  were 
therefore  bound  to  pay  toe  taxes. 

2.  The  provision  for  notice  was  for  the  lessors' 
benefit,  and  might  be  waived  by  them. 

3.  Where  there  was  uncertainty  in  the  mean- 
ing of  several  writings  conBtituUog  a  lease  as 
to  whether  the  lease  was  a  new  or  was  an  ex- 
tension of  an  old  lease,  the  construction  given 
tb»  writlngB  ligr  tho  partiea  ooald  be  eonsld- 
md. 

Report  from  Btipremo  Judicial  Court,  Suf- 
folk County;  John  W.  Hammond,  Judge. 

▲etton  by  one  Wood  and  others  against 
tbe  Bdlaon  Electric  nimnlnatlng  Company. 
Heard  before  a  alngla  justice  of  tbe  Supreme 
Court,  and  reported  to  tha  full  court  Judg- 
ment for  defendant 

Gbarles  F.  Kittredge  and  Carl  H.  Blchard- 
■on,  tor  plaintiffs.  J.  Otlfl  Waidw^  and  a 
H.  Wardwell,  for  defendant 

KKOWLTON,  C  J.  Tbe  plaintiffs,  by  as- 
signment, are  the  successors  in  titie  to  the 
looocca,  and  tbe  defendant  is  tbe  sucoesaiv 
In  title  to  the  lessors,  oi  a  large  port  ot  liv- 


Bee  LandlerA  and  TSnan^  v oL,  1^  CeaL  Dl|b 


erpool  Wbarf,  In  BostMi,  under  a  lease  bear^ 
Ing  date  August  2,  1888,  and  running  llTe 
years  from  the  1st  day  of  September  In  tliat 
year.  This  lease,  with  certain  modifications, 
was  extended  Ave  years  and  eight  montbs 
to  May  1,  1809.  The  important  question  in 
tha  caae  is  which  of  tbe  parties  was  to  pay 
the  taxes  on  the  property  after  the  expira- 
tion of  the  original  term.  The  presiding  Jns* 
tlce,  for  tbe  purposes  of  the  trial,  ruled  aS 
matter  of  law  that  the  lessees  were  not 
twund  to  pay  (or,  in  other  words,  that  there 
was  no  evidence  which  would  warrant  flie 
Jury  In  finding  that  they  were  bound  to  pay), 
directed  a  verdict  in  accordance  vritb  this 
ruling  and  other  rulings  which  are  made  Im- 
material by  our  decision,  and  reported  the 
case  to  this  court 

The  original  lease  contains  a  provision  gfv- 
tng  tbe  lessees  an  option  and  right  to  a  fn^ 
ther  term  of  five  years  on  condition  that 
they  ^ve  written  notice  of  tb^r  desire  at 
least  one  year  before  tbe  expiration  of  tbe 
first  term,  and  within  thirty  days  tbereaftw 
execute  a  written  lease  (or  tbe  additional 
term,  ot  like  tenor  with  the  first,  with  a 
specUl  provision  in  regard  to  the  rent  of  a 
part  of  tbe  property,  and  with  a  requirement 
that  the  lessees  pay  the  taxes  except  upon 
a  certain  office  in  the  basement  On  March 
1,  1892,  tbe  parties  executed  an  agreement 
under  seal  In  regard  to  a  part  of  the  leased 
premises,  namely,  the  northerly  dock,  which 
was  then  b^g  filled  by  tbe  defendant 
which,  by  the  lease,  was  to  be  used  by  the 
lessees  when  completed.  By  this  agreement 
tbe  lessees  released  from  tbe  leased  prem- 
ises a  portion  of  this  northerly  dock  between 
designated  lines,  and  an  allowance  In  dimlno- 
tion  of  the  rent  was  made  to  the  lessees 
for  tbe  remainder  of  the  term,  and  ft  was 
further  provided  that  if  the  leasees  should 
"exerdse  their  option  to  coatlnQs  said  lease 
for  an  additional  five  years,  as  provided 
ttierein,  then  said  Chapln,  Wood  A  Go.  shall 
be  allowed  a  monthly  deduction  from  their 
rent  for  said  additional  fire  years  at  the 
rate  of  sixty-seven  and  thirty-two  one  bnn- 
dredths  dollars  per  year,  and  be  released 
from  all  obligation  to  pay  taxes  and  assess- 
ments upon  said  portion  of  the  northerly 
dock  contained  within  tbe  lines  A,  6,  O,  D. 
This  agreement  in  no  way  to  affect  the  pro- 
visions of  said  lease,  except  as  far  as  the 
payment  of  rent  and  taxes  and  assessments 
as  hereinbefore  provided,  and  the  portion  of 
the  premises  given  up  as  hereinbefore  pro- 
vided. Is  concerned.**  The  part  within  the 
lines  A,  B,  O,  and  D  was  the  part  of  the 
northerly  dock  released  by  tbe  lessees,  and 
tbe  deduction  of  $67.32  pee  year  from  the 
rental  was  a  much  less  deduction  than  that 
made  for  tbe  remainder  of  the  original  term 
Tbe  lease  continuing  In  force  vritb  this  modi- 
fication, the  parties,  less  than  two  months 
later,  on  April  21,  1892,  wrote  and  executed 
upon  the  back  of  tbe  lease  an  agreement 
under  seal  for  Its  extenalon  (or  the  term  of 
five  years  and  tfsbt  moDtlw  turn  flw  dats 
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of  Its  expiration.  They  agree  that  the  lease 
iM  "extended"  for  the  period  named.  The 
agreement  states  nothing  about  the  rent,  or 
any  other  terms,  conditions,  or  covenants, 
except  by  reference  to  the  lease  and  to  the 
agreement  of  March  1,  1892,  and  to  another 
agreement  of  April  21,  1892,  executed  ap- 
parently contemporaneously  with  this.  The 
agreement  of  April  21st.  referred  to  In  the  ex- 
tension, Is  also  a  modification  of  the  lease, 
whereby  the  lessees  agree  to  give  np  that 
portion  of  the  northerly  dock  included  in 
their  lease  which  was  not  given  up  by  their 
agreement  of  March  1,  1892,  and  the  defend- 
ant agrees  to  build  out  the  front  of  Liver- 
pool Wharf  a  distance  of  30  feet,  and  allow 
the  lessees  to  use  It  as  a  part  of  the  leased 
property.  There  are  various  provisions  as 
to  the  mode  of  use  and  as  to  the  payment^ 
ot  fees  and  percentages.  The  contract  pro* 
vldes  for  the  contlnnance  of  the  nse  for 
ft  period  of  five  years  and  eight  months  from 
the  expiration  of  the  original  term  of  the 
lease.  The  agreement  also  contains  this 
provision:  "All  taxes  upon  the  twentyndx 
hundred  thirty-one  square  feet  of  Northerly 
Dock  hereby  released,  and  all  Increased  taxes 
which  shall  be  payable  on  account  of  addi- 
tions to  and  Improvements  upon  Liverpool 
Wharf  and  Northerly  Dock  Wharf  shall  be 
paid  by  wld  corporation"  (the  defendant). 
After  the  expiration  of  the  original  term 
tho  defendant  made  bills  to  the  lessees  for 
the  taxes,  making  deductions  for  the  tax 
upon  that  portion  of  the  northerly  dock  glr- 
•n  op  by  the  agreement  of  March  1,  1892, 
and  also  upon  the  remaining  portion  given 
np  by  the  agreement  of  April  21,  1892,  and 
npon  the  Improvements,  and  making  a  deduc- 
tion also  from  the  rent  at  the  rate  of  $67.33 
per  year  In  accordance  with  the  agreement 
of  March  1. 1892;  and  the  lessees  paid  these 
bills  without  question  as  to  liability  or  other- 
wise than  as  to  the  amount  for  six  years, 
covering  the  whole  period  of  the  tension 
and  an  addltJonlil  period  of  their  holding. 
Not  until  the  autumn  of  1899.  whoi  ■  con- 
troversy had  arisen  as  to  other  matters,  and 
they  were  advised  by  counsel  that  under  the 
writings  they  were  not  obliged  to  pay  the 
taxes,  did  the  plaintiffs  ever  Question  their 
obligation.  Tbey  afterwards  brought  this 
Bolt  to  recover  back  the  money  as  paid  by 
mistake. 

We  are  of  opinion  that  the  Jury  would 
liave  been  warranted  In  finding  that  the  les- 
sees exercised  their  option  to  continue  the 
lease,  and  that  the  written  extension  of  the 
tenn  was  given  and  received  on  April  21, 
1892,  as  and  fbr  the  additional  lease  of  like 
tenor  mentioned  in  the  original  lease.  The 
orlglnft]  lease  was  treated  as  subslstinft  with 
eertoln  modifications  agreed  to  by  the  par- 
ties. Notice  In  writing  from  the  lessees  to 
the  defendant  was  for  the  defenddntfs  bene- 
fit snd  might  be  waived.  Moreover,  tbe 
time  for  giving  It  bad  not  Arrived  when  tbe 
extension  was  agreed  upon,  for  tbe  original 
Cvm  had  ttksn  considerably  mora  than  a  year 


to  continue.  The  fact  that  tbe  parties  made 
the  extension  ran  eight  months  longer  than 
the'  five  years  Is  of  little  significance.  On 
the  exercise  of  the  option  they  all  might 
agree  upon  snch  a  modification.  There  is 
nothing  in  the  form  of  the  writing  of  exten- 
sion which  Is  Inconsistent  with  its  being  giv- 
en In  pursuance  of  tbe  exercise  of  an  option 
by  the  lessees.  It  was  not  necessary  that  It 
should  be  a  lease  with  formal  covenants. 
It  refers  to  the  existing  lease  for  its  provl> 
slons.  It  adopts  the  changes  contained  In 
the  agreement  of  March  1,  1802,  and  the 
other  agreement  of  April  21,  1892.  Each  of 
these  agreements  assumes  that  tbe  provision 
as  to  taxes,  founded  on  the  exercise  of  the 
option,  1b  in  force.  Each  releases  the  lessees 
from  the  payment  of  tbe  taxes  on  that  portion 
of  the  property  which  Is  surrendered  to  the 
defendant,  and  treats  the  lessees  as  bound  to 
I>ay  the  other  taxes  In- accordance  with  the 
language  of  the  lease  applicable  to  the  exer- 
cise of  the  option.  The  agreement  for  the 
extension  makes  the  agreement  of  March  1 
and  April  21,  1892,  controlling  as  to  the  mat- 
ters to  which  they  relate.  The  agreement 
of  March  1st  purports  to  cover  the  rights 
of  the  parties  as  to  the  changed  conditions 
for  the  additional  term,  and  unless  Its  pro- 
vision Is  adopted  there  Is  no  provision  any- 
where In  reference  to  these  changed  con<!U- 
tions.  It  makes  a  provision  only  upon  the 
hypothesis  that  tbe  lessees  exercise  their  op- 
tion, and  in  that  case  It  recognizes  their  ob- 
ligation to  pay  taxes,  and  assumes  and  re- 
leases them  from  their  obligation  as  to  a  part 
of  the  premises  which  tbey  gave  up,  con- 
tinuing by  Implication  the  obligation  as  to 
the  rest  of  tbe  premises.  Both  parties  sub- 
sequentiy  acted  upon  this  provision  for  more 
than  six  years,  not  only  as  to  the  taxes,  but 
also  as  to  the  deduction  of  $67.32  from  the 
annual  rent  All  parties  seem  to  have  under- 
stood that  the  extension  of  the  lease  was 
made  In  pursuance  of  the  lessees'  expression 
of  their  desire  and  choice  to  continue  the 
lease,  and  that  the  taxes  were  to  be  paid 
by  them  In  accordance  with  the  provisions 
of  the  original  lease  In  case  of  renewal,  sub- 
ject to  the  modifications  which  released  them 
from  that  obligation  as  to  taxes  assessed  up- 
on tbe  property  given  np.  It  was  a  question 
of  fact,  to  be  determined  by  way  of  Inference 
from  tbe  papers  and  from  all  the  evidence, 
whether  the  lessees  exercised  their  option, 
and  wbether  tbe  extension  of  April  21st  was 
given  in  pursuance  of  their  election  to  con- 
tinue tbe  lease.  If  tiiere  was  imeertalnty 
in  the  meaning  of  the  several  writings  tak- 
en together  and  applied  to  tbe  situation  and 
ttie  circumstances  of  tbe  parties,  tbe  con- 
stmctlon  put  npon  tbem  by  the  parties  them- 
aelves  may  bo  considered,  and  in  a  .case  like 
tills  it  iB  Important  evidence.  We  are  of 
(qplnlon  that  tbe  Jnry  might  have  found  that 
the  plaintiffs  were  bound  to  pay  tbe  taxes. 

Judgment  for  tbe  defendant  on  the  third 
count,  and  for  the  defendant  for  the  laigw 
mm  In  tba  declaration  In  setrolL 
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(186  HaM.  6) 

WBNTWORTH  et  >1.  v.  BIGHORN  et  aL 

(Snpreme  Judicial  Court  of  Massachusetts. 
SuflFollE.  Jan.  7,  1904.) 

DBEDS-CAMCBLLATION-SUnVFINDINGS-CON- 
8TRU0TI0N— RBSTRICTIONS  ON  REAL  ESTATE 
—MUTUAL  RELEASES-FAILURE  OF  PABTT 
TO  BXECUTE-RSMEDT. 

1.  A  number  of  lots  being  burdened  with  re- 
strictions created  bj  a  common  grantor,  a  deed 
was  drawn  up  whereby  the  various  owners 
were  to  mutuailT  release  the  restrictions.  The 
owner  of  one  of  the  lota  sued  one  o£  the  oth- 
en  on  the  ground  that  ehe  bad  refused  to  de- 
Urer  the  deed  or  cause  it  to  be  recorded  after 
It  had  lieen  signed  by  all  the  Intended  parties, 
and  the  prayer  was  for  s  cancellation  aa  to 
plaintiff.  Beld,  that  an  allegatioa  of  defend- 
ant's  answer  to  the  effect  that  the  deed  had 
been  "executed  by  all  the  parties  named  as 

Ksntors'*  ^mounted  to  an  allegatioii  tliat  she 
d  delivered  the  deed. 

2.  The  court  found  that  defendant  had  not 
"delivered  the  deed  to  plaintltC,"  and  the  find- 
ings mentioned  the  admitted  fact  that  she  had 
signed  the  deed,  and  retained  It  In  her  custody, 
refusing  to  record  IL  Htld,  that  there  was  no 
finding  that  the  deed  had  not  been  "executed" 
hr  defendant,  the  finding  as  to  delivery  to 
plaintiff  not  being  a  finding  that  there  had 
been  no  "delivery,^  Inasmuch  as  there  were  a 
number  of  grantors  and  grantees  in  the  deecL 
and  the  atatemeut  as  to  retention  of  the  deed 
being  a  mere  atatenient  of -an  admitted  tact 

5.  A  finding  that  there  was  no  evidence  to  sus- 
tain the  allegations  of  the  complaint,  "other 
than  the  admitted  fact  that  defendant  bad 
signed  the  deed  of  release  and  had  retained  it 
in  her  custody,  refusing  to  record  the  same,** 
did  not  amount  to  a  finding  that  the  deed  had 
not  been  delivered  by  defendant 

4.  The  faot  that,  owing  to  the  failure  to  have 
the  deed  recorded,  one  of  the  then  owners  of  a 
lot  had  taken  it  without  notice  that  his  grantor 
had  executed  the  deed,  did  not  entitle  plaintiffs 
to  have  their  signatures  to  the  release  canceled. 

6.  Plaintiff  could  not  maintain  the  suit,  It  not 
being  the  proper  remedy. 

Appeal  from  Superior  Court,  Suffolk  Oooo- 

Suit  by  Oeorge  F.  Wentworth  and  another 
against  Mar;  G.  Blcbom  and  another.  •  From 
a  decree  dlamlMing  the  bll^  plaintiffs  appeal. 
Affirmed. 

(X  HL  Wentworth.  for  sppenanta.  T.  B. 
Orover  and  Vnd  3oj,  for  apprtlee  Hmst  O. 
Blcbom. 

LORINO,  J.  This  case  cornea  up  on  appeal 
Dy  the  plaintiffs  from  a  final  decree  dismiss- 
ing the  bill.  The  evidence  on  which  that  de- 
cree was  made  Is  not  before  us.  The  final 
decree  states  that  the  following  facts  were 
found  by  the  court:  The  plaintiffs  since  1896 
have  been  the  owners  of  a  lot  of  land  on  Pine 
street  and  Broadway  extension  In  Boston, 
numbered  8  on  a  plan  recorded  In  Suffolk 
Deeds,  Llbro  471,  folio  282;  that  said  lot. 
together  with  all  other  lots  shown  on  said 
plan,  was  subjected  to  certain  restrictions  by 
a  deed  from  Baas  to  Brooks  In  July,  1841; 
that  the  defendant  BIchom  has  been  since 
Tuly.  1896.  the  owner  of  another  of  said  lota; 
that  between  January  1, 1897,  and  September 
U  1808,  the  deed  releasing  the  restrictions  on 
said  lots  was  signed  by  the  owners  of  all 


said  lots,  including  the  defendant  Blcbom; 
and  that  "on  or  about  the  latter  date  the  de- 
fendant Blcbom  signed  the  said  -release,  but 
did  not  deliver  the  same  to  the  plaintiffs,  or 
record  the  same,  and  there  was  no  fraiid  or 
mistake  In  obtaining  the  signatures  to  the  In- 
strument"   The  plaintiffs  alleged  in  their 
bill  of  complaint  that  they  executed  the  deed 
of  release  on  September  1, 1888,  and  delivered 
it  to  one  Joy,  and  that  tbe  delivery  by  them 
of  said  deed  to  Joy  "was  not  an  absolute  de- 
livery Intended  to  pass  any  title,  but  was  only 
a  conditional  delivery  for  the  purpose  of  hav- 
ing the  deed  of  release  executed  by  the  per- 
sons whose  signatures  were  necessary  there- 
to In  order  to  complet^y  remove  tbe  said  re- 
strictions, and  it  was  understood  and  intend- 
ed by  the  plaintiffs  that,  If  the  said  deed 
was  not  so  executed  within  a  reasonable  time, 
•   •  •   tbto  conditional  ddlvery  was  to  be 
void  and  of  no  effect"   The  decree  states 
that  there  was  no  evidence  to  sustain  tbe 
allegation  as  to  the  conditional  delivery  ex- 
cept the  language  of  the  release.  Tbe  plain- 
tiffs also  alleged  that  tbe  defendant  ESchom, 
"by  retaining  tbe  said  deed  under  her  con- 
trol and  refusing  to  allow  it  to  be  recorded 
or  to  deliver  It  to  the  plaintiffs,  has  refused 
to  become  a  party  to  the  said  deed";  tbat 
as  said  BIchora  has  not  executed  tbe  deed, 
the  purpose  for  which  the  plaintiffs  delivered 
said  deed  to  Joy  has  not  been  accomplished, 
and  the  delivery  is  void;  that  the  plalntUTs' 
conditional  delivery  was  an  offer;  tliat  this 
offer  has  not  been  accepted  by  Eichom,  and 
tbe  plaintiffs  have  revoked  their  said  eBw, 
and  tbat  the  defendant  BIchom  has  it  in  taa 
power  to  disregard  this  revocation  by  record- 
ing tbe  deed.   The  decree  states  that  there 
was  no  evidence  to  sustain  these  allegations 
"other  than  the  admitted  fact  that  Mrs.  Blc- 
bom had  signed  the  deed  of  release,  and 
had  retained  it  In  ber  custody  refusing  to 
record  tbe  same."  Tbe  plaintiffs  also  alleged 
tbat  one  Wilson  has  been  since  October,  1900, 
the  owner  of  lot  13  on  said  plan;  that  he  la 
a  necessary  party  to  the  deed,  and  has  never 
executed  the  same.  Tlie  relief  asked  toe  to 
the  bill  was  that  the  deed  might  be  brought 
into  court  and  the  plahitlffs  "allowed  to  cut 
out  or  obliterate  their  signatures  thereto  af- 
fixed," and  tbat  the  defendant  Blcbom  might 
be  "required  to  produce  tbe  said  deed  of  re- 
lease and  to,  surrender  tbe  same  to  be  can- 
celed under  the  order  of  this  court"  After 
a  statement  of  these  findings  of  fact,  and  of 
a  finding  to  tbe  ^ect  that  tbe  predecesscH*  tn 
title  of  the  lot  now  owned  by  Wilson  "had 
properly  signed  and  delivered  the  deed  of  re- 
lease," tbe  decree  is  as  follows:  "It  not  ap- 
pearing upon  tbe  facts  In  evidence,  aside  from 
such  adjudication,  tbat  the  plaintiffs  are  enti- 
tled to  the  relief  prayed  for,  and  the  allega- 
tions in  the  bill  of  complatut  not  liavlng 
been  sustained,  thereupon,  upon  consideration 
thereof.  It  is  ordered,  adjudged,  and  decreed 
tbat  tbe  plabitlffs'  bill  be  dismissed,  with  costs 
to  the  d^endant  Mary  C  Blcbom,  and  also  t» 
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the  otber  defeodanti  who  appeared  tai  tblt 
action,  to  be  taxed  by  the  clerk,  and  ezecn* 
ttons  Issue  therefor."  Tbe  decree  also  refers 
to  a  former  nit  between  the  same  parttea 
wblcb  "was  opposed  as  a  bar/'  bat  It  Is  tm- 
ther  stated  In  tbe  decree  that  "the  flndlngs 
In  this  case  and  tbls  decree  are  not  based  on 
tbe  adjndlcatfon"  in  that  mit  It  la  alleged 
tn  the  bill  and  admitted  In  the  answer  that 
It  was  adjudged  In  tbe  otber  snlt  that  tbe 
defendant  Blcboni  was  not  bound  by  an 
agreement  on  which  the  plaintUIs  relied  as 
showing  that  their  execntion  of  tbe  deed  re- 
leasing tbe  restrictions  was  conditional.  Be- 
yond this  allegation  tn  the  bUU  not  admitted 
hi  the  answer,  the  character  of  the  former 
suit  between  the  parties  does  not  appear. 

The  plaintiffs*  argument  Is  that  on  the  face 
of  the  deed  of  release  the  deed  Is  not  to  take 
effect  until  executed  by  all,  and  that  it  Is 
found  that  It  has  not  been  executed  by  Mrs. 
Elcbom.  They  rest  their  contention  that  It 
has  not  been  executed  by  Mrs.  Elcbom  on 
two  findings,  namely,  tbat  she  "signed  the 
■aid  release,  but  did  not  deliver  tbe  same  to 
the  plaistlifs,  or  record  the  same,"  and  that 
"Mrs.  EHcbfim  had  signed  the  deed  of  release, 
and  had  retained  It  In  her  custody,  refusing 
to  record  the  same."  But  the  defendant  Blc- 
hwp,  In  her  answer,  allures  "that  said  deed 
was  executed  by  all  the  parties  named  as 
grantora.**  That  is  an  allegation  that  she 
has  dellT««d  It  The  finding  tbat  she  has 
not  dellTered  tbe  deed  to  the  tdalntUFs,  who 
are  two  of  a  large  number,  each  of  whom 
is  grantor  and  grantee,  la  not  a  finding  tbat 
the  deed  has  not  been  dellT^ed.  As  to  the 
otber  finding;  all  that  appears  is  a  statement 
In  tlie  decree  tbat  there  was  no  erldence  upon 
the  iwtnt,  "other  than  the  admitted  tbct  tbat 
Mrs.  BIchom  had  Mgned  the  deed  of  release 
and  had  retained  it  In  her  custody,  refusing 
to  record  the  same."  If  that  Is  a  finding  at 
all,  it  is  not  a  finding  that  the  deed  has  not 
be^  delivered  by  Mts.  Elchwn. 

So  far  as  tbe  Wilson  lot  Is  concerned,  it  Is 
found  that  "between  January  1,  18d7,  and 
September  1,  1888,  the  said  deed  of  release 
of  the  restrictions  upon  said  lots  was  tigned 
by  the  plalntlfiFB,  as  well  as  otha  owners  of 
tbe  said  lots,"  and  it  was  not  until  1900  that 
It  was  conveyed  to  Wilson  by  bis  "predeces- 
sor in  title,"  "who  had  properly  signed  and 
delivored  the  deed  <^  release."  Whether 
Wllswi  did  cff  did  not  take  with  notice  of 
tbB  nUeaae  does  not  ai^pear.  If  by  tbe  fall- 
nre  to  hare  the  deed  recorded  between 
September,  188^  and  1900,  Wilson  has  tak- 
en lot  18  without  notice  of  the  rdease  of 
tbe  restrlctiott^  that  fact  does  not  mtttla 
th«  plaintiffs  to  hare  their  signatures  to 
Ow  release  canceled.  The  plabitlffs  have 
mistaken  their  remedy.  If  they  have  a 
remedy,  it  Is  m  the  ground  that;  as  each 
party  to  tbe  deed  of  rdeaae  Is  a  grantee  as 
well  as  a  gmntor,  Ibe  deed  of  release  Is  as 
muA  tbelrs  as  Mrs.  Elchom's,  and  for  that 
reaaon  tbiej  ban  a  right  to  have  U  recorded. 


Upon  tbat  question  we  do  not  oxprosi  a  final 

c^Inlon,  as  It  is  not  before  vm. 
Decree  afflimed. 

an  N.  Y.  M) 
COLBY  at  al.     TOWN  OF  OAT. 
(Court  of  Aiveals  of  New  Tork.  Jan.  6, 1901^ 

APFSAI^-OBNERAL  BXCBFTIOMS-SUBn- 

CIENGT. 

1.  Where  an  exception  to  the  decision  of  a 
trial,  jndge  was  Keneral,  and  to  each  and  eveiy 
part  thereof,  with  no  specific  exception  to  any 

f articular  finding  or  conclusion,  the  Appellate 
>iTision  on  appeal  had  no  aathority  to  reverse 
the  judgment;  the  exception  being  insnffidot 
to  present  any  question  of'law.i^ 

Appeal  from  Supreme  Oour^  Appellate  Di- 
vision, Third  Department. 

Action  by  Ellery  Colby  and  others,  as  trus- 
tees  of  Ellery  Colby  and  others,  against  the 
town  of  Day.  From  a  Judgment  of  the  Ap- 
pellate Division  (7T  N.  Y.  8upp.  1022)  revera- 
Ing  a  judgment  In  favor  of  plaintiffs,  and  dis- 
missing the  complaint,  idalntiff  ■  appeaL  Be* 
versed. 

Nasb  Bockwood,  George  B.  Salisbury,  and 
Oscar  B.  61eaen»  for  appellanU.  WlUlam  D. 
McMolty,  tot  reflpondent 

PEB  CURIAM.  It  must  be  assumed  that 
the  judgment  berdn  was  reversed  by  the  Ap- 
pellate DlTislmi  for  errors  of  law  only.  Code 
OlT.  Proc  i  1888;  Qlnckel  t.  Stevens,  166  M. 
Y.  171,  173,  68  N.  a.  879,  and  cases  dted. 
Thertfore  tbe  question  is  presei^ted  whetber 
the  9Xtteptlon  filed  by  tbe  defmdant  was  suffi- 
cient to"  present  any  question  of  law  which 
Justified  such  xeversaL  We  think  there  was 
not  Tbe  exception  was  gooeral  to  the  deci< 
sl<Hi  of  the  trial  Judge,  and  to  each  and  every 
part  thereof,  with  no  specific  exception  to  any 
particular  finding  or  concfnalon.  This  court 
has  recmOy  held  that  such  an  exception  was 
fauuffldent  to  present  any  question  of  law  for 
review.  Drake  t.  M.  Y.  Iron  Mine,  156  N.  Y. 
90,  60  N.  a  78& 

It  follows  tiiat  Out  court  below  bad  no  an- 
thority  to  reverse  tbe  Judgment  of  tbe  Special 
Term,  and  bence  Ite  Judgment  must  be  re- 
versed, and  tbat  of  the  Special  Term  affirmed, 
with  costs  to  tiie  plaintiffs  in  all  the  courts. 

PARKSB,  0.  J.,  and  GRAY,  BABTLBTT, 
MARTIN,  VANN,  and  WBBNEB,  JJ„  eoncor. 
HAIGHT,  J.,  absent 

Indgmmt  rovorsed,  eto, 

(177  N.  Y.  218) 

ISHAM  at  sL  v.  NEW  YORK  ASS-N  FOB 
IMPBOYING  THE  CONDITION  OF 
THE  POOR  et  aL 

ijOmat  of  i^paals  of  New  York.   Jan.  tt, 
1901.) 

APPRAI^PAKTI&S  IN  DITBRBST. 

1.  Where  all  the  benefldaries  under  a  will 
and  the  executors  have  sabmitted  a  question  In 

*  Sm  ADDtal  sad  Bmr,  rnL  X  Out.  Dig.  U  UM. 
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eontroTenr  to  the  Appellate  DiTisIon,  the  ez- 
ecutn-s  alone  have  no  such  direct  Intereet  In 
the  controveny  as  will  entitle  them  to  appeal 
to  the  Court  of  Appeals. 

2.  Under  a  will  creating  a  trust,  the  benefi-" 
dary  was  empowered  to  dispose  of  the  propert? 
hy  will,  Bud  gave  the  same  to  various  chari- 
table institutions,  and  directed  her  executors, 
after  the  payment  of  numerous  bequests,  to 
pay  out  of  the  residue  anj  Inheritance  taxes 
due  on  any  of  the  legacies,  whether  to  the  state 
or  federal  authorities.  Beld,  that  the  various 
dispositions  of  the  trust  estate  constituted  leg- 
acies, and  ai'e  entitled  to  have  the  transfer 
taxes  paid  out  of  the  residuary  estate. 

Appeal  from  Supreme  Court;  Appellate  Dl- 
Ttolon,  First  Department 

Submission  of  controversy  between  Wll- 
Bam  B.  Isham  and  others,  executors  of  Mary 
J.  Walker,  and  the  New  Tork  Association 
for  Improving  the  Condition  of  the  Poor  and 
Others.  From  a  Judgment  of  the  Appellate 
Division  (79  N.  T.  Supp.  1048)  to  favor  of  de- 
fendants, plalntUC  executors  appeal,  Affirm- 
ed. 

Henry  W.  Siminoii.  for  appellantii.  SS- 
vard  B.  Spragne  and  John  I*.  Oadwaladff, 
fat  respondent  New  Tork  Assodatlm  for  Im- 
proving the  CondltiOD  of  the  Poor.  Charles 
T.  Payn^  for  respond«it  Uncoln  Hospital 
and  Home.  Cbariea  L.  Jonw  and  Russell  B. 
Burke,  for  reqwndents  Orphan^  Home  and 
others.  Bdward  W.  Sheldon,  for  respondent 
New  Torfe  Sodety  tor  the  Relief  of  the  Rup- 
tured and  Crippled.  Harry  N.  Arery,  for  re- 
spondent New  York  Institatlon  for  the  Blind. 
Charles  Sentell,  for  respondent  Home  for 
Old  Men  and  Aged  Couples.  Stanley  W. 
Dexter,  tot  reqmndent  Children's  Aid  Society. 
John  H.  Cole,  for  respondent  Society  of  St. 
Johnland.  Oeoi^e  O.  Kobbfi,  fOr  respondent 
Home  for  Zncnrables.  HoC^an  UUler,  for 
respondent  St  Leake's  HospitaL 

6RAT,  J.  The  parties  to  this  action  united 
In  submitting  the  controversy  between  them 
upon  an  agreed  statement  of  the  facts.  The 
question  In  difference  was  whether,  under 
the  twenty-third  clause  of  the  will  of  Mary  J. 
Walker,  the  transfer  tax  payable  upon  a 
fund  of  $500,000  theretofore  held  In  trust  for 
her  during  her  life,  and  which  she  disposed 
of  In  her  will  by  the  exercise  of  a  general 
power  of  appointment  should  be  paid  out  of 
the  trust  fund  Itself,  or  out  of  the  residuary 
estate.  The  trust  fund  had  been  created  for 
her  by  her  father's  will,  which  directed  the 
trustee  to  pay  over  the  principal  as  she  might 
by  will  direct,  and  which  authorized  her  to 
so  dispose  of  the  same.  When  she  made  her 
will  she  first  proceeded  to  "give  and  be- 
queath" the  trust  fund,  over  which  she  was 
given  the  power  of  disposition  by  will,  to  va- 
rious charitable  Institutions,  and  then  she 
made  bequests  to  various  persons,  aggregat- 
ing a  very  large  sum  of  money;  her  ludLvid- 
ual  personal  estate  amounting  to  some  three 
millions  of  dollars.  Having  made  these  be- 
quests, she  next  directed  and.  authorized  her 
executors.  In  the  twenty-third  clause,  "to  pay 
out  of  my  residuary  estate  any  and  all  trans- 


fer or  Inheritance  taxes  fliat  may  be  Imposed 
or  become  due  upon  any  of  the  Iega<des  here* 
Inbefore  made,  whether  such  taxes  be  State 
or  Federal."  Id  the  succeeding  clause,  she 
constituted  her  sister  Emily  A.  Watson 
residuary  legatee;  Including  In  that  disposi- 
tion any  of  the  legacies  which  might  lapse, 
and  all  of  her  estate  not  effectually  disposed 
of.  Upon  the  question  arising  as  to  how  the 
transfer  tax  upon  the  trust  fund  should  be 
paid,  the  executors  Instltated  this  proceed- 
ing, and  Joined  as  parties  defendant  Bknlly  A. 
Watson  and  all  other  persons  interested  In 
the  result  All  appeared  by  their  attorneys; 
and,  upon  the  sobmlBslon  of  their  controversy 
to  the  Appellate  Division,  that  court  deter- 
mined It  by  ordering  the  executors  of  Mary 
A.  Walk^  to  pay  the  transfer  taxes  In  ques- 
tion out  of  her  residuary  estate.  From  Oie 
Judgment  of  that  court  the  executors  have 
appealed  to  this  court;  but  Emily  Watson 
has  not  appealed  herself,  nor  has  she  Teqoett 
ed  ^he  executdrs  to  appeal. 

In  my  oidnlou,  the  executors  were  not  ao- 
thorlzed  to  take  this  appeal  and  to  conUnna 
the  controversy,  when  those  directly  concan- 
ed  In  the  determination  of  the  question  bad 
acquiesced  therein.  I  do  not  think  they  have 
any  standing  In  court  to  complain  further  as 
to  a  result  whldi  did  not  affect  them.  They 
performed  their  duty  In  presenting  to  the 
court  the  question  of  bow  the  will  should  be 
construed,  and  tbey  did  so  In  such  a  way  as 
fluit  all  interested  ther^  would  be  bound  by 
the  determhiatlon  loade.  When  a  Judgment 
was  reached,  directing  them  how  to  act,  tbey 
were  protected,  and  they  were  nndw  no  obll* 
gatlon  to  proceed  to  champion  the  rif^t  of 
Emily  Watson,  who  submitted  to  the  Judg- 
ment uid  did  not  appeal  at  alL  If  appeals 
are  allowed  by  statute,  tbey  are  to  be  taken 
only  by  those  who  are  aggrieved.  In  the  sensa 
that  they  liad  a  direct  interest  In  tbo  con- 
troversy, which  was  affected  by  the  result 
This  most  be  so.  in  reason;  and  the  proposi- 
tion, as  It  relates  to  esecntors  or  admhilstra- 
tors  of  the  estates  of  deceased  persons.  Is  sap- 
ported  by  anthorlty.  Bryant  Thompson. 
128  N.  Y.  426,  28  N.  B.  S22,  18  U  R.  A.  745; 
Matter  of  Hodgman's  Estate;  140  N.  T.  421. 
35  N.  E.  660;  McLontb  T.  Hunt  154  N.  ¥.  ITU; 
48  N.  B.  548,  8&  U  B.  A.  280;  Matter  of  Rlcb- 
mond,  63  App.  Div.  488,  71  N.  Y.  Supp.  799. 

Upon  the  merits  of  this  controrersy,  I  do 
not  think  any  reasonable  doubt  can  be  enters 
talned  as  to  the  correctoess  of  the  determina- 
tion made  below.  Whether  we  regard  the  In- 
tention, as  exhibited  by  the  comprehensive- 
ness of  the  language  used  by  tha  testatrix  in 
directing  the  payment  of  "any  and  all  trans- 
fer or  Inheritance  taxes'*  out  of  her  residuary 
estate,  or  whether  we  regard  the  effect  and 
nature  of  the  exerctee  by  her  of  the  power 
of  appointment,  It  must  be  very  clear  that 
the  appointees  of  the  fund  were  to  teke  tbeir 
shares  thereof  without  dlmlnntlon  throngb 
Imposition  of  federal  or  state  taxes  upon  the 
transfer.  It  may  be  true  that  they  take  un- 
der the  execution  of  the  power  of  appoint 
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ment,  and  flwrefore  tiiroagb  a  totirce  of  tlt)e 
emanating  from  the  will  of  this  testatrix's 
Cather;  but  that  doei  not  affect  the  question 
presented,  which  la  whether,  .In  exercising 
the  power,  she  has  made  a  gift  or  a  legacy 
to  the  extent  of  Ita  ucerdae.  She  evidently, 
supposed  she  was  doing  precisely  that,  for 
she  used  the  words  "I  giro  and  bequeath,** 
and  the  authorities  are  to  that  effect  In 
Matter  of  Dow's  Estate,  1S7  N.  Y.  227,  60  N. 
SL  43d,  52  L.  B.  A.  433,  88  Am.  St.  Rep.  506, 
and  In  Matter  of  Delano,  176  N.  Y.  486,  68 
N.  B.  871,  we  have  held  that  It  is  the  execu- 
tion of  the  power  that  gives  to  the  person 
the  property  passing  under  It  The  effect  of 
conferring  a  general  power  of  appointment  Is 
to  invest  its  donee  with  a  power  of  disposi- 
tion as  broad  as  thongh  ahe  was  disposing 
of  her  own  property..  In  Its  ocerdse  she  in 
fact  makes  a  gift  or  bequest  to  persona  of  her 
»wn  selection.  In  addition  to  the  Delano 
Case,  reference  may  be  profitably  had  to  the 
English  cases  of  Attorney  General  T.  Mar- 
quis of  Hertford,  3  Exchequer,  670,  083,  and 
of  Freme  v.  Clement,  L.  R.  18  Ch.  DIv.  499, 
fiOS,  where  that  is  held  to  be  a  gift  or  bequest 
which  passes  by  the  exerdse  of  a  power  of 
appointment  A  legacy  is  a  disposition  of 
personal  property  by  will,  and,  when  this  tes- 
tatrix directed  her  executors  to  pay  the  trans- 
fer taxes  that  might  be  Imposed  upon  any 
of  the  I^des  which  she  bad  made,  she 
meant  and  she  must  be  assumed,  in  law,  to 
have  meant,  all  the  preceding  dispositions 
by  her,  whether  of  the  trust  fund  or  of  her 
individual  estate. 

1  advise  the  affirmance  of  the  Judgment 
appealed  from,  with  costs  to  the  respondents, 
who  have  appeared  in  this  court  by  attorney, 
I»yable  by  the  iq>pellanta  personally. 

PAREBB.  O.  J.,  and  HAIOBT,  MARTIN, 
YAKN,  and  WERNBR,  J7.,  concur.  BART- 
IjETT,  J.,  concurs  bi  result  on  the  merite, 
Intt  dissents  as  to  the  coste  payable  personal- 
Ij  by  execntOTs;  being  of  opinion  that  the 
execatiM  were  antttied  to  appeal,  and  ahonld 
be  awarded  coats  with  the  respondents. 

Judgment  accordingly. 

air  N.  T.  140)   

WBSTPHAL  at  si.  T.  CITT  OF  NEW  TORK. 
(Court  of  Appeals  of  New  York.    Jan.  6, 

1904.) 

DRIVEN' WELLS—INJURY  TO  ADJOINING  LAND- 
OWNERS-DAM AQKS— IK  J  U  N  CTI 0  N . 

1.  Where  a  city,  by  eetablishmeDt  of  driven 
wells  and  pumping  stations,  haa  affected  the 
natural  flow  of  underground  waters  as  to  cer- 
tain farm  lands.  In  an  action  by  the  owners 
thereof  for  damages  saffered,  and  for  an  la- 
junction,  a  Judgment  that  the  city  pay  a  cer- 
tain sum  tor  damages  suffered,  and  another  sum 
for  pumanent  damages,  and  that  the  landown- 
ers, on  payment  thereof,  should  release  to  the 
dty  the  to  maintain  its  pomping  stations. 
Is  pn^MT. 

Appeal  from  Bnpteme  Gonrt,  Appellate  IM- 
Tlslon.  Second  Department 

Action  by  Augnst'  Westphal  and  others 
agalnrt  the  city  of  New  York.  From  a  Jadg- 
69  N.E.-24 


moit  of  the  Appellate  Division  (78  N.  T. 
Supp.  6^  affirming  a  judgment  for  plaintiffs 
for  part  of  their  claim,  th^  appeal  Affirm- 
ed. 

Charles  Coleman  HUler,  for  appellants. 
Oeorge  L.  Blvea,  Corp.  Counsel  (James  Uc- 
Keen,  of  counsel),  for  respondent 

GRAY.  J.  These  plalntlfts,  as  owners  of 
(arm  lands  now  within  the  dty  limits  of  the 
defendant  npon  allegations  to  the  effect  that, 
by  the  establishment  of  driven  wells  and  of 
pumping  stations,  the  lattw  was  liable  for 
having  caused  and  for  contlnnoosly  causing 
Injuries  of  an  in-eparable  nature  to  them, 
through  the  drying  up  of  a  water  course  and 
the  absorbing  of  the  natural  underground 
waters,  demanded  a  judgment  for  damages 
suffered  In  the  past  for  a  permanent  In- 
junction against  the  operation  of  the  wells, 
and  such  other  relief  as  to  the  court  might 
seem  Just  The  trial  court,  concisely  stating 
its  decision,  found  that  the  operation  of  Vie 
defendant's  waterworks  lowered  the  water 
lev^  under  the  plaintiffs'  lands  to^a  certain 
d«pth,  to  thebr  damage  up  to  the  time  of  trial 
In  the  sum  of  f  S50,  and  to  the  permanent 
damage  of  their  land  In  the  sum  of  9300,  and 
directed  judgment  to  be  entered  in  their  fa- 
vor, which,  as  entered,  adjudged  the  pay- 
ment of  ttie  past  damages,  and  that  the  de- 
fendant should  be  enjoined  unless  It  paid  the 
amount  of  the  pmnanent  damage.  It  con- 
tained HxB  further  provision  that,  upon  pay- 
ment or  tender  of  the  latter  amount,  the 
plaintiffs  should  execute  a  release  to  the  de- 
fendant of  the  right  to  maintain  ite  pump- 
ing stations,  etc  An  Injunction  was  re- 
fused, except  In  the  event  of  the  defendant's 
failure  to  make  such  payment  The  judg- 
mmt  has  been  affirmed  by  a  unanimous  de- 
termination of  the  Appellate  Division.  The 
plaintiffs  had  appealed  to  that  court,  and 
they  have  appealed  hae,  manifestly,  be- 
cause of  their  dlssatisfiictlon  with  the  amount 
of  the  recovery;  but  no  questions  have  sur- 
vived the  unanlmons  affirmance  below,  ex- 
cept such  as  relate  to  the  correctness  of  tiie 
conclusion  upon  the  facte  ateted.  and  to  the 
relief  granted  by  the  Judgment  as  entered. 
With  respect  to  that,  tb'e  appellante  complain 
that  such  a  judgment  was  not  demamlcd. 
and  they  Insist  that  their  constltutl'mal 
righte  have  been  violated,  as  ite  effect  be- 
otuse  their  property  Is  taken  from  them 
without  due  process  of  law.  They  argue  that 
the  defendant  gave  no  notice  of  ite  inten- 
tion to  acquire  their  property,  as  It  wa^ 
bound  to  do  in  exercising  the  right  of  emi- 
nent domain,  and  that  the  right  to  an  ap- 
praisal of  their  property  by  a  jury  or  by  three 
commissioners  has  been  denied  them.  Thia 
argument  seems  to  proceed  upon  consider- 
able misapprehension  of  the  jurisdiction  of  s 
court  of  equity,  and  of  the  procedure  of  the 
trial  court  in  administering  equitable,  relief 
npon  tbe  facts. 

The  defendant,  to  supply  a  public  need 
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Its  dtlsens,  established  the  driven  wells  and 
pumplDg  stations  upon  Its  own  property;  but 
tbe  effect  of  their  operation  bas  been  to  with- 
draw or  to  abstract  waters  from  the  sur- 
rounding lands,  to  the  Injury  of  the  plaintiffs. 
This  was  «  natural  effect,  and,  as  a  conse- 
quential Injury,  there  has  been  an  iDvaslon 
of  the  plalntllTB'  property  rights,  which  con- 
stituted a  technical  trespass,  for  the  result- 
ant damages  of  which  a  right  of  action  ac- 
crued. The  act;  however,  which  affected  tbe 
plaintiffs,  was  the  use  by  defendant  of  Its 
own  property  In  a  manner  authorized  by  law; 
and  as  there  was  no  intentional  appropria- 
tioD  of  the  plaintiffs*  property  rights,  nor 
any  actual  entry  upon  their  lauds,  it  Is  rather 
absurd  to  object  that  tbe  failure  of  tbe  de- 
fendant to  glTC  notice  of  an  intention  to  ac- 
quire the  property  of  the  former  raises  a  bar 
against  the  right  to  acquire  tbe  easements 
appropriated  through  tbe  provisions  of  this 
Judgment  But  the  Judgment  is  not  open  to 
objection  on  tbe  ground  mentioned,  nor  upon 
the  other  ground  that  an  appraisal  of  the 
value  of  tbe  property  taken,  under  constitu- 
tional methods  of  procedure,  is  denied.  What 
the  court  adjudged  to  tbe  plaintiffs  was  the 
recovery  of  a  sum  of  money  for  the  damages 
sustained  up  to  the  trial,  and  tben  that  they 
should  recover  a  certain  amount,  found  to  be 
the  damage  to  tbe  fee,  and  that 'an  injunc- 
tion would  only  be  ordered  In  the  event  that 
the  defendant  failed  to  pay  that  amount 
Tbe  court  upon  what  must  be  regarded  by 
us  as  conclusive  evidence,  ascertained  the 
value  of  the  property  rights  appropriated,  and 
required  the  defendant  to  pay  that  value.  In 
order  to  obviate  an  Injunction.  In  this  fea* 
ture,  the  Judgment  was  not  mandatory  upon 
the  plaintiffs.  Tbe  equitable  relief  adminis- 
tered by  the  court  was  to  compel  tbe  defend- 
ant to  pay  to  the  plaintiffs  the  value  of  what 
they  had  been  deprived  of  by  its  acts,  and  to 
award  an  Injunction  only  If  the  defendant 
refused  to  comply.  In  effect,  relief  by  way 
of  Injunction  was  denied  to  the  plaintiffs,  as 
prayed  tor,  but  was  available  to  them  as  a 
means  of  enforcing  the  defendant's  compli- 
ance with  what  the  court  deemed  an  equita- 
ble solution  of  the  controversy.  Tbe  court 
was  not  bound  to  grant  a  permanent  injunc- 
tion, because  the  Injury  was  Ilbely  to  con- 
tinue, when  it  could  be  seen  that  the  contro- 
versy might  be  settled  by  compelling  the  de- 
fendant to  pay  for  tbe  rigbt  to  continue  its 
work,  and  thus  to  fully  compensate  tbe  plain- 
tiffs for  the  Injury  to  their  property,  as 
though  the  right  had  been  acquired  through 
condemnation  proceedings  formally  conduct- 
ed to  that  end.  A  court  of  equity  Is  only 
bound  to  award  that  relief  upon  the  facts 
which  they  appear  to  warrant  wben  all  the 
circumstances  are  taken  into  consideration. 
By  coming  in  and  submitting  the  matters  in 
controversy  between  them  and  the  defendant 
to  a  court  of  equity,  the  plaintiffs  consented 
to  the  exercise  of  a  Jurisdiction  which  Is 
plenary  and  unfettered  in  administering  that 
toll  relief  which  will  aettle  the  controvenf 


upon  Just  principles.  Tbe  plaintiffs  renoun- 
ced the  right  to  pursue  their  remedy  at  law 
for  the  Injuries  suffered,  and  brought  the 
matter  on  tbe  equity  side  of  the  court  where- 
by It  gained  Jurisdiction  generally  to  adjust 
the  disputes  of  the  parties  finally.  Lynch  v. 
Metr.  Elev.  By.  Co.,  129  N.  T.  274,  280,  29 
N.  B.  S15.  15  L.  B.  A.  287,  26  Am.  St  Bep. 
523.  When  the  court  determined  that  full  re- 
lief was  possible,  without  enjoining  the  con- 
tinuance of  tbe  waterworks,  by  compelling 
the  defendant  to  acquire  the  right  to  do  so 
upon  a  basis  of  compensation  furnished  by 
tbe  proofs,  it  acted  quite  within  Its  equita- 
ble province.  American  Bank  Note  Cow  v. 
N.  Y.  Elevated  B.  Co..  129  N.  T.  262,  270,  29 
N.  B.  302.  In  the  case  dted.  It  was  held  that 
tbe  injunction  of  a  court  of  equity  and  its  al- 
ternative damages  arc  to  be  deemed  a  aub- 
stitute  for  the  ordinary  proceedings  for  oou- 
demnatlon. 

I  consider  that  other  questions  relating  to 
tbe  city's  right  or  authority  to  resort  to  this 
means  of  procuring  a  water  supply  require 
no  discussion.  It  exists  and  Is  clearly  recog- 
nized In  those  charter  provisions  which  au- 
thorize the  acquisition  of  real  estate  for  the 
satisfaction  of  qiunlclpal  public  needs,  and 
tbe  payment  of  claims  or  damages  resulting 
therefrom  or  thereupon.  Bectlone  4Sd^  4B5, 
Laws  1897,  p.  168,  c.  87a 

Tbe  Judgment  abonUl  be  affirmed,  with 
oosta. 

PABKBR,  0.  J.,  and  TANK,  J.,  ocmcnr. 
BAHTLETT,  MABTIN,  and  WEBNBR.  32^ 
coneor  In  reenlt   HAIGHT,  J,  absmt. 

Judgment  affirmed. 

0.71  N.  T.  is» 
ULSTBB  OOUNTT  T.  STATB. 
(Ooort  of  Appeals  of  N«w  York.  Jan.  IX 

1901.) 

COUNTIBS— RAILROAD  AID  BONDS— TAXBB  BU 
RONKOUSLT  PAID  TO  STATB-RBCOV- 
BRY— RIGHT  OF  ACTION. 

1.  Laws  1869.  p.  2306,  c  907,  as  amended  by 
Laws  1871,  p.  658,  c.  2^  provides  that  "all 
taxes"  except  school  and  road  taxes  collected 
in  any  town  on  the  assessed  valuation  of  any 
railroad  in  said  town  for  aid  in  the  construc- 
tion of  the  road  shall  be  paid  over  to  the  treas- 
urer of  the  ooontr  in  whliA  the  town  Ilea,  to  be 
used  in  the  establishment  of  a  dnking  fund  for 
the  redemption  of  such  bonds.  A  county  paid 
into  tbe  state  treasury  part  of  Its  state  tax  de- 
rived from  taxes  so  levied  on  railroads  Is 
towns  which  aided  In  their  construcUon  bj  the 
issue  of  bonds.  fieUL  that  such  county  conid 
recover  the  amount  thereof  from  the  state  on 

?re8entat[0D  and  proof  of  its  claim  nnder  Laws 
890,  p.  725,  c.  336,  authorizing  the  state  court 
of  claims  to  hear  and  determine  such  claims. 

2.  Tbe  fact  that  the  amount  so  paid  by  fbrn 
county  did  not  exceed  that  required  ttie 
general  tax  laws  did  oot  entitle  vie  state  to  re* 
tain  such  mmeys,  as  nnder  Laws  1869,  p.  2306, 
e.  907,  fi  4,  as  amended  by  Laws  1871,  p.  K8, 
e.  2S3,  such  money  was  to  be  devoted  to  a 
specific  purpose,  and  In  so  far  as  the  general 
tax  law  was  antagonistic  to  such  spedai  act  it 
mnst  be  deemed  to  have  been  repealed. 

S.  The  fact  that  If  the  state  refonds  to  a 
county  taxes  paid  by  the  county  Into  the  stats 
trensuTT.  which  moneys,  by  Laws  18€0,  p.  2306, 
&  807,  t  4k  u  amended  1^  Iaws  lS7l«  p.  0681 
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t.  fiSSt  sbonid  bar*  be«D  deroted  to  a  sfnldng 
fimd  to  cancel  railroad  aid  bonds,  it  would  ere- 
att  a  deficiency  in  the  rerenoet  of  the  state,  is 
DO  defense  to  an  action  hy  the  coantr  to  re- 
cover sach  moseys. 

4.  Where  a  county  pays  Into  the  state  treas* 
nry  moneys  derived  from  taxes  levied  opon 
railroads  In  towns  which  Isaned  bonds  to  aid 
their  construction,  instead  of  applyinff  the  mon- 
ey to  the  establiahoieDt  of  a  sinkiog  fund,  as 
provided  by  Laws  1869,  p.  2306,  c.  907,  §  4, 
as  amended  by  Laws  1871,  p.  BSS,  c  283,  the 
couu^,  being  liable  to  the  towns  for  the  mon- 
eys thus  iilegnlly  diverted,  Is  a  proper  party, 
under  Laws  1899,  p.  725,  c  S3^  to  mw  the 
state  to  r^ver  sach  moneys. 

O'Brien  and  Martin,  .  JJ^  dissraitlnti 

Appeal  Crom  Supreme  Court,  An>enatA 
Division,  Third  Department. 

Action  by  the  county  of  Ulster  against  the 
state  of  New  York.  From  an  order  of  the 
Appellate  Division  (80  N.  Y.  Supp.  128)  re- 
versing a  judgment  dlamlBslng  plalDtllTa 
claim  and  granting  a  new  trial,  the  state  a.^ 
peals.  Affirmed. 

Under  Tarlona  statntea  a  number  of  the 
totems  In  Ulster  county  Issued  bonds  to  aid 
In  the  constmction  of  certain  railroads  run* 
ntaig  tbrongh  them.  In  18G9  the  Legislature 
passed  an  act  (chapter  907,  p.  2306,  I  4)  pro- 
Tldlnff  that:  "All  taxes  except  school  and 
road  taxes,  collected  tor  the  next  tbir^  yea^^ 
or  so  miK^  thereof  as  may  be  necessary,  in 
any  town.  Tillage,  or  city,  on  the  assessed  val- 
uatlon  of  any  railroad  In  said  town,  village  or 
city,  for  which  said  town,  village  or  dty  has 
Issued  or  shall  issue  bonds  to  aid  In  the  con- 
stmction of  said  railroad,  shall  be  paid  over 
to  the  treasnm  of  the  county  In  which  said 
town,  village  or  dty  lies,  and  said  money  so 
jMld  OTW,  Including  Interest  collected  on 
bonds  held  by  said  treasurer  as  a  sinking 
fund,  shall  be  Invested  by  said  treasurer  In 
state,  €its,  town,  county  or  village  bonds,  Is- 
Bued  pursuant  to  law  of  this  state  on  United 
States  bonds^  within  sixty  days  after  receiv- 
ing the  same,  and  shall  be  held  by  said  coun- 
ty  treasurer  as  a  sinking  fund  for  the  re- 
demption and  payment  of  the  bonds  Issued  or 
to  be  issued  by  said  town,  village  or  city, 
to  aid  In  the  construction  of  said  railroad." 
This  act  was  amended  In  1871  (page  658,  C; 
283)  so  as  to  permit  the  purchase  of  such  rail- 
road bonds  with  moneys  arising  from  the 
taxes  levied  upon  such  railroads.  The 
amended  act  further  provided  for  the  cancel- 
lation of  the  bonds  so  purchased,  and  for  oth- 
er things  not  material  to  the  present  Inquiry. 
For  many  years  after  the  passage  of  these 
acts  no  attempt  was  made  to  carry  out  their 
provlBlons  in  Ulster  county  or  the  bonded 
towns  thereof.  In  1888  the  bonded  towns 
commenced  proceedings  to  compel  the  treas- 
nrer  of  Ulster  county  to  set  aside  the  state 
and  county  taxes  levied  upon  such  railroads 
for  the  purposes  spedfled  ih  the  statutes  of 
1860  and  18TL  Considerable  litigation  ensued 
between  the  bonded  towns  and  the  county, 
which  resulted  In  the  establishment  of  the 
right  of  the  former  to  recover  of  the  latter 
all  Btate  and  county  taxes  not  devoted  to  the 
purposes  of  the  sinldnf  fond  provided  for  In 


said  acts.  Some  of  the  claims  thus  created 
have  been  paid,  while  others  are  yet  to  b« 
paid.  In  various  years,  and  from  the  moneys 
arl^g  from  taxes  levied  upon  and  collected 
from  railroads  which  had  been  assisted  by 
the  Issuance  of  bonds  by  the  towns  of  Ulster 
county,  the  treasurer  of  that  county  palt)  into 
the  state  treasury  In  the  form  of  state  taxes 
the  sum  of  $42,451.S7.  In  1899  the  Legisla- 
ture passed  an  act  (chapter  336,  p.  72C,  Laws 
1809)  to  confer  Jurisdiction  upon  the  Stato 
court  of  claims  to  hear,  audit,  and  determine 
the  alleged  claims  of  the  several  counties 
containing  towns,  vlllagea,  and  cities  bonded 
to  aid  In  the  construction  of  railroads,  eto.,  on 
account  of  the  payment  to  the  state  of  the 
state  taxes  collected  from  such  railroads,  ete. 
By  the  first  section  of  this  act  Jurisdiction  to 
hear,  audit,  and  determine  such  claims  is  con- 
ferred upon  the  coxu't  of  claims,  with  power 
to  award  Judgments  without  interest.  The 
second  section  directs  the  disposition  of  the 
moneys  paid  under  any  such  Judgment  The 
third  section  provides  that  awards  shall  be 
made  and  Judgments  rendered  only  when  the 
facte  proved  shall  make  out  a  oise  against 
the  state  which  would  create  a  liability  were 
the  same  esteblisbed  In  a  court  of  law  or 
equity  against  an  Individual,  corporation,  or 
municipality.  It  further  provides  that  the 
lapse  of  time  shall  not  affect  such  claims,  if 
filed  within  one  year  after  the  passage  of  the 
act  Under  this  act  the  present  action  was 
brought,  with  the  remit  above  stated. 

John  Cmmeoi,  Atty.  Qen^  for  the  Stat& 
John  J.  Llns(m,  for  xeapmideiit 

WERNER,  J,  (after  Stating  the  facta).  Al- 
though this  Is  the  first  action  brought  to  this 
court  by  a  county  against  the  stato  under  the 
enaUittg  act  of  1899  (chapter  336,  p.  725. 
Laws  1809),  the  prindple  here  Involved  has 
been  decided  In  actions  brought  by  towns 
against  counties  under  the  acts  of  1868  and 
1871  (chapter  807,  p.  230ft.  Laws  1869,  and 
chapter  283,  p.  658,  Laws  1871).  Matter  of 
Clark  v.  Sheldon,  106  N.  Y.  104,  12  N.  E.  841; 
Id.,  134  N.  Y.  835,  32  N.  B.  23,  19  L.  R.  A. 
138;  Bridges  v.  Bd.  Supervisors  Sullivan  Ca, 
62  N.  Y.  675;  Crownlushleld  v.  Bd.  Super- 
visors Cayuga  Co.,  124  N.  Y.  B8B,  27  N.  B. 
242;  Kllbourne  v.  Bd.  Supervisors  Sullivan 
Co.,  187  N.  Y.  179,  33  N.  £.  169;  Bamum  T. 
Bd.  Supervisors  SulUvan  Co.,  137  M.  Z.  110, 
83  N.  B.  162. 

The  only  question  that  remains  open  for 
discussion  is  whether  the  prindple  applied  In 
the  cases  above  dted,  as  between  the  towns 
and  counties,  is  controlling  In  the  similar 
situation  now  occupied  by  certain  counties 
toward  the  stete.  The  Incidental  questions, 
which  are  suggested  rather  than  argued,  may 
be  brushed  aside  with  a  bare  mention.  First 
The  stetutes  of  limitations,  which  were  ur< 
ged  in  bar  of  the  action  of  the  towns  against 
the  counties,  have  no  application  here,  be- 
cause this  court  has  beld  in  Bd.  Sup'rs  Cay- 
uga Ca  T.  State,  153  N.  Y.  281,  47  N.  B.  288, 
that  a  claim  against  the  state  cannot  be 
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barred  by  lapw  of  time  so  long  as  there  Is 
no  tribunal  in  existence  with  authority  and 
jurisdiction  to  adjudicate  upon  It;  and  this 
equitable  rule  has  also  found  expression  In 
the  enabling  act  (1899).  which  provides  that 
lapse  of  time  sbal)  not  be  a  barrier  to  valid 
claims  filed  -within  one  year  of  the  passage 
of  the  act  Second.  The  form  In  which  re- 
lief shall  be  sought  In  such  cases  has  been 
settled  tn  Strough  T.  Board  of  Supervisors 
Jefferson  County.  119  N.  Y.  212,  23  N.  E.  552, 
upon  the  theory  that  an  action  as  for  moneys 
bad  end  received  Is  the  appropriate  remedy 
where  there  has  been  a  diversion  of  taxes 
from  the  purposes  for  which  they  were  as- 
sessed and  levied,  and  a  payment  thereof  to 
an  officer  or  department  of  government  not 
entitled  thereto.  Third.  The  school  and  road 
taxes  excepted  from  the  operation  of  the  stat- 
utes of  1869  and  1871  are  those  collected  In 
the  various  tax  districts  for  local  purposes, 
and  the  exception  referred  to  does  not  relate 
to  that  portion  of  the  state  tax  which  may 
be  devoted  to  highways  and  schools  at  large. 
KUboume  v.  Bd.  Supervisors,  supra.  Fourth. 
The  taxes  collected  from  such  bonded  rail- 
roads and  paid  to  the  county  treasurer  con- 
stituted a  trust  fund  in  his  hands,  upon 
which  the  law  had  Impressed  a  distinct  pur- 
pose,  and  any  diversion  of  it  from  that  pur* 
pose  was  Illegal.  Matter  of  Clark  t.  Sheldon, 
supra. 

Upon  the  main  qneatlon  we  take  up  the  dis- 
cussion with  the  observation  that  certain 
moneys  derived  from  taxes  levied  upon  rail- 
roads In  towns .  which  aided  In  their  con- 
struction through  the  Issue  of  bonds  were 
directed  by  law  to  be  devoted  to  a  certain 
purpose,  namely,  to  the  establishment  of  a 
sinking  fund  to  be  used  In  the  redemption 
and  cancellation  of  such  bonds.  The  depos- 
itary selected  by  the  Legislature  for  this  pur- 
pose was  the  county  treasurer.  The  duty 
Imposed  npon  him  by  statute  was  not  pep* 
formed.  A  part  of  the  moneys  tbat  should 
hare  gone  Into  the  sinking  fund  have  been 
paid  into  the  state  treasury.  Under  a  pre- 
cisely identical  condition  as  between  the 
towns  and  the  county,  the  latter  has  been 
held  liable  to  refund  the  moneys  which  it 
wrongfully-— that  is.  Illegally— obtained. 

How  Is  the  case  different  as  between 
county  and  state  than  It  was  between  town 
and  county?  One  difference  that  did  exist 
has  been  obviated.  The  state  could  not  be 
sued  unless  and  untn  It  created  a  tribunal 
to  hear  and  determine  such  claims  as  the 
one  at  bar,  while  the  county  could  be  sued 
In  the  regular  courts  at  any  time  within 
six  yean  after  the  cause  of  action  accrued. 
Is  there  any  other  difference?  It  Is  argued 
by  the  learned  Attorney  General  that  under 
the  general  tax  laws  of  the  state  the  county 
of  Ulster  has  paid  into  the  state  treasury  no 
more  than  It  was  required  to  pay;  that  Its 
state  tax,  like  that  of  every  other  county, 
Is  baaed  npon  its  aggregate  assessable  prop- 
erty, which  can  neither  be  diminished  noy 


Increased  by  the  taxhig  officers,  and  there- 
tore  the  state  has  received  no  more  than  it 
was  entitled  and  bound  to  collect  This  is 
the  same  argument  that  was  presented  in 
the  cases  cited,  and  It  Is  a  perfectly  accurate 
statement  of  the  law  as  far  as  It  goes,  but  it 
stops  Just  short  of  the  point  to  which  we 
are  brought  by  the  statutes  of  184^  and  1871. 
These  latter  statutes  have  provided  that  a 
certain  portion  of  the  moneys  derived  from 
taxes  levied  In  the  towns  of  the  county  o'f 
Ulster  ahall  not  go  Into  the  treasuries  of  the 
county  or  state,  but  Into  the  custody  of  a 
trustee  for  a  specified '  purpose.  The  mon- 
eys have  gone  into  the  respective  treasorles 
of  county  and  state.  The  same  powor  that 
commanded  the  taxation  of  all  property  not 
exempt  by  law  has  devoted  to  a  specific  pur- 
pose the  moneys  derived  from  certain  taxes. 
This  has  been  held  to  be  within  the  consti- 
tutional prerogatives  of  the  Legislature  (Mat- 
ter of  dark  V.  Sheldon,  supra),  and  to  the 
extent  that  this  supplementary  and  special 
legislative  fiat  Is  Inconsistent  with  the  gen- 
eral tax  laws  of  the  state  the  latter  must  be 
held  to  have  been  pro  tanto  repealed  or  mod- 
ified. The  power  to  make  laws  Includes  the 
power  to  repeal  and  amend.  The  right  to 
tax  is  coordinate  with,  not  superior  to,  the 
right  not  to  tax.  Taxation  for  general  pur- 
poses is  hedged  about  by  no  sanctity  that 
cannot  be  invoked  In  behalf  of  taxation  for 
special  purposes  within  consUtaUonal  limi- 
tations. 

As  the  tax  laws  stood  prior  to  1868,  it 
was  the  duty  of  the  counties  to  pay  and 
the  right  of  the  state  to  receive  the  annoal 
state  tax  upon  all  assessable  prop^iy.  As 
the  laws  were  amraided  In  18G9  and  1873,  a 
certain  class  of  newly-created  property  -was 
In  effect  and  tax  a  time  exempted  from  tax- 
ation for  state  purposes.  The  moneys 
which,  nnder  the  general  laws,  would  have 
properly  gone  Into  the  state  treasury,  were 
directed  by  the  Legislature  to  be  used  in 
lightening  the-  burdens  of  the  tax  districts 
which  had  assumed  unusual  burdens  In  cre- 
ating this  new  property.  No  Bttbseqnent 
statute  has  changed  this  situation. 

As  a  part  of  the  learned  Attorn^  General's 
argument  to  the  effect  that  the  state  baa  re- 
ceived no  more  than  It  was  entitled  to  receive 
from  the  county  of  Ulster,  It  Is  urged  tbat 
there  is  no  inconsistency  between  the  general 
tax  laws  and  the  statutes  of  1869  and  1871; 
that  It  was  no  less  the  duty  of  the  county 
treasurer  to  create  the  sinking  fund  referred 
to  than  it  was  the'  obligation  of  the  county 
to  pay  a  state  tax  upon  all  of  Its  assessable 
property,  but  that  all  this  could  have  been 
easily  accompUsbed  by  adding  enough  to  the 
general  tax  to  create  the  sinking  fund.  We 
agree  that  there  is  no  such  Inconristeney  be- 
tween the  general  tax  laws  and  the  fecial 
statutes  as  to  render  them  absolutely  hostile 
to  each  other,  but  that  is  as  far  as  we  can 
follow  the  argument  To  us  It  seems  plain 
to  1  demtHiBtiBtlim  tiiat  the  railroads  ta  giie» 
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tlon  werff  to  be  taxed  only  once,  and  that  tor 
a  q?ecifled  purpose.  It  tbe  sinking  fond  was 
not  to  be  created  and  augmented  by  the  pro- 
ceeds of  that  tax,  It  Is  apparent  that  there 
would  either  have  to  be  an  additional  tax 
upon  the  railroads,  or  an  increased  tax  upon 
tbe  county  at  large;  U  sot  that,  at  least 
a  double  tax  upon  flie  bonded  towns.  One  at 
three  results  would  be  Inevitable:  If  the  rail- 
roads were  taxed  for  general  purposes,  and 
also  to  create  a  sinking  fund,  they  would  be 
subjected  to'  Arable  taxatton.  If  the  bonded 
towns  were  to  be  taxed  for  genanl  purposes 
upon  all  their  assessable  property,  and  enough 
more  to  create  a  ^klng  fund,  ^ey  would  not 
only  be  paying  a  two*fold  tax.  bat  they  would 
be  subjected  to  tbe  very  burden  fnHn  which 
Qie  statutes  of  1869  and  1871  were  designed 
to  relieve  them.  If  tbe  county  at  Urge  were 
to  be  taxed  for  general  purposes  upm  all  &>- 
sessable  property,  and  for  the  purposes  of  the 
dnklng  fund  as  wdl,  those  towns  and  mth 
nldpalitles  not  bonded  would  be  compelled 
to  share  the  buroma  belonging  wholly  to  oth- 
ers. Surely,  all  these  hypothetical  possibili- 
ties suggested  by  counsel  for  the  state  would 
be  much  more  inequitable  than  the  claim  of 
the  platotlff  that  the  intention  of  the  Legis- 
lature was  to  relieve  flie  primary  tax  districts 
from  ttie  burdens  assumed  In  the  creation 
of  new  taxable  proi)erty  by  devoting  a  portion 
of  the  mon^B  derived  from  Ite  taxation  to 
the  payment  of  the  6At  created  wltb  the 
property. 

Two  other  reasons  are  adraneed  for  the  dls- 
missal  of  the  plalntlirs  claim.  One  la  that 
the  allowance  of  this  and  similar  claims  will 
create  a  deficiency  in  tbe  revenues  of  the 
state;  tbe  other  is  that  In  the  imposition  of 
an  ad^tlcoial  general  fax  to  supply  this  de- 
ficiency other  counties  wUI  be  compelled  to 
share  the  burden  which  should  be  borne  by 
the  county  of  Ulster  aIon&  This  la  in  reality 
another  stotement  of  tbe  argument  already 
noticed.  Assuming,  although  not  admlttlnf^ 
that  there  can  be  such  a  thing  as  a  deficiency 
In  the  revenues  of  the  stote,  it  cannot  affect 
the  mertto  of  the  case  at  bar,  because  this 
court  haa  held  (Matter  of  Glatfe  v.  Sheldon, 
sapra),  In  the  ease  of  a  town  against  a  coun- 
ty, under  conditions  wbsn  an  actual  legal 
deficiency  was  created,  that  It  could  have 
no  ^eet  upon  the  llablBty  of  «  county  whose 
treasurer  had  used  the  moneys  derived  from 
toxea  upon  railroads  In  bonded  towns  for 
purposes  not  authorised  or  permitted  by  law. 
There  la,  however,  no  such  thing  as  a  legal 
defldency  to  the  revenueo  of  the  stote.  Un- 
like S  county  or  town,  the  stote  is  not  lim- 
ited to  the  Imposition  of  a  tax  exactly  equal 
'to  Itft  expenditures  or  obligations;  on  the 
contrary,  tt  may,  and  in  fact  sometimes  does, 
levy  a  tax  ^at  amounto  to  more  or  less  than 
the  actual  needs  for  the  current  year.  As 
a  matter  of  business  policy,  economy,  and 
oonT«niencek  tbe  annual  tLggregatb  income 
frona  taxatton  Is  doubtleM  based  upon  tbe 
anticipated  outgo,  but  the  power  to  tax  for 
men*  or  lew  la  not  tlierelv  affected.  Bo,  alao^ 


the  contentltm  that  other  portions  of  tha 
state  win  be  compelled  to  bear  part  of  the 
burdens  that  really  belong  to  a  single  county 
Is  answered  by  the  suggestion  that,  if  the 
moneys  which  should  have  been  applied  to 
the  purposes  directed  by  the  stotute  had  not 
been  paid  into  the  stote  treasury,  the  other 
portlMis  of  tbe  state  would  have  borne  no 
new  or  additional  burden.  They  would  sim- 
ply have  been  derived,  for  the  time  betog, 
of  the  contribution  which  newly  created 
property  would  have  added  to  the  general 
fund. 

The  final  question  to  be  decided  is  whether 
tbe  county  stands  In  such  legal  relation  to 
the  situation  that  tt  has  a  right  of  action 
on  ite  own  behalf  and  as  trustee  for  the 
towns.  Why  nott  Concededly,  It  has  re- 
funded to  the  towns  some  of  the  moneys 
which  have  been  diverted  from  their  proper 
desttoation,  and  Ita  liability  to  refund  the 
rest  has  been  legally  established.  This  lia- 
bility la  based  upon  tbe  fact  that  it  had  no 
right  to  such  moneys.  A.itart  of  these  mon- 
eys have  found  their  way  into  the  state  treas- 
ury. Tbe  stote  has  no  more  right  thereto 
than  the  county.  The  county  having  paid  to 
the  stote  moneys  that  should  have  been  de- 
posited with  a  trustee  for  the  benefit  of  the 
towns,  the  stote  should,  ex  sequo  et  bono,  re- 
turn than  to  the  county.  Apart 'flrom  all  this, 
however,  the  enabling  act  of  1899  has  desig- 
nated the  county  as  tbe  proper  par^  to 
present  the  claim.  Tbe  county  Is  the  only 
tax  district  ttiat  U  brought  Into  direct  rela- 
tions vrlth  tbe  tax  department  ot  the  state. 
Through  the  county  these  moneys  reached  the 
state,  and  there  Is  manifest  propriety  and 
Justice  in  providing  that  through  the  same 
agency  they  shall  be  returned  to  the  proper 
custodian,  the  trustee  designated  by  the 
state. 

The  order  of  flie  Appellate  Division  should 
be  affirmed,  with  costs,  and  Judgment  abso- 
lute ordered  for  the  plaintiff  upon  defend- 
ant's stipulation. 

PARKER,  O.  J.,  and  OBAT,  BARTLETT, 
and  GULLEN,  JJ.,  concur.  O'BBIBUf  and 
UARTIN,  JJ.,  dissent. 

Order  afibmed,  etc. 

-        '       art  N.  T.  14B) 
PBOPXjB  t.  lochner. 

(Court  of  Appeals  of  New  Y<ak,    Jan.  12, 
1904.) 

LABOR  LAWS-REOTTLATINO  HOURS  OP  WORK- 
POLICE  POWER— CONSTITUTIONAL  LAW. 
l.Iiawa  1897,  p.  486.  e.  415,  art.  8,  S  HO, 
providing  that  no  employft  shall  be  required  to 
work  In  a  bakery  or  confectionery  establish- 
ment more  than  60  hoars  In  any  one  week,  nor 
more  than  10  hours  a  day,  except  for  the  pur* 

SOBe  of  making  a  shorter  workday  od  the  last 
ays  of  the  week,  nor  more  hoora  in  any  one 
week  than  will  make  an  average  of  10  hours 
per  day  for  the  number  of  days  which  tiie  em- 
ploy6  shall  work,  is  an  exercise  of  the  police 
power  relating  to  the  pablic  health. 

2.  I^wB  1^7.  p.  485,  c.  415.  art.  8,  S  110, 
restricting  the  hours  of  labor  In  bakeries.  Is  not 

^  L^M  CoasUtaiUoBsl  Xat,  vA      Cut.  IHs.  B 
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■  Eolation  ef  the  foiirteeirt3i.unetidment  of  tike 

United  States  Canstitatlon,  ^viding  that  do 
state  shall  make  any  law  abridging  the  prlv- 
Ileges  of  the  ciUzens,  nor  depriTO  any  person 
of  libertar  or  property  witlioiit  Am  procoH  of 
law. 

8.  LawB  1897,  p.  486,  e.  416.  art.  S,  1 110,  reg- 
olating  the  hours  of  labor  In  bakeries,  la  not  a 
TioIatioQ  of  Const,  art.  1, 1  1,  providing  that  no 
member  of  the  state  shall  be  deprived  of  any 
of  the  rights  or  priTileges  secured  to  any  dtinn 
thereof  nnleas  Iqr  the  utw  of  the  land. 

O'Brieit,  Bartlett,  ud  SfarUn,  JJ.,  dI■Mn^ 
Inf. 

Appeal  from  Snpreme  Oonrt;  Appellate  IU> 
vision.  Fourth  Deportment 

Joseph  Lodmer  was  eouTleted  of  a  ml«> 
demeanor,  and  from  a  judgment  of  the  A9- 
pellate  Division  (76  N.  T.  SnpP*  S96)  af- 
flrmlnK  the  same  he  appeals.  Affirmed. 

William  a  Mackie  and  Smith  M.  Undsley, 
for  appellant  Timothy  Onrtln,  for  tlie  Peo- 
ple. 

PARKER,  O.  J.  Defendant's  conviction  Is 
nnder  snbdivlBlon  S,  $  3841,  Pen.  Code,  which 
makes  a  violation  of  article  8,  c.  416,  p.  48{^ 
Laws  1897,  a  misdemeanor.  The  Jadgment 
!a  affirmed  by  the  Appellate  Division. 

Defendant  urges  as  ground  for  a  reversal 
that  article  8— which  on  Its  face  purports  to 
be,  as  we  shall  see  later,  an  exercise  of  the 
police  power  of  the  state— offends  against 
the  first  section  of  tlie  fourteen^  amend- 
ment to  the  United  States  Constitution. 
That  section  provides  that  "no  state  shall 
make  or  enforce  any  law  which  shall  abridge 
the  privileges  or  Immunities  of  citizens  of 
the  United  States;  nor  shall  any  state  de> 
prlve  any  person  of  life,  liberty  or  property, 
without  due  process  of  law,  nor  deny  to  any 
person  wltbin  Its  jurisdiction  the  equal  pro- 
tection of  the  laws."  It  is  also  claimed  that 
the  statute  violates  those  provisions  of  the 
state  Oonstltiitlon  which  declare  that  "no 
member  of  this  state  shall  be  disfranchised, 
or  deprived  of  any  of  the  rights  or  privileges 
secured  to  any  citizen  thereof,  unless  by  the 
law  of  the  land,  or  the  judgment  of  his 
peers"  (Const  art  1,  |  1),  "nw  be  deprived 
of  life,  liberty  or  proper^  without  due  pro* 
cess  of  law"  (Const  art  1,  I  S)* 

The  first  cases  in  which  the  fourteenth 
amendment  Is  discussed  by  the  United  States 
Snpreme  Court  are  the  Slaughter  House  Ca- 
ses, 83  U.  a  86,  21  L.  Bd.  394,  wherein  Is 
clinllenged  the  Louisiana  statute  authorizing 
the  removal  of  uorious  slaughter  houses 
from  the  more  densely  populated  part  of 
New  Orleans,  and  their  location  where  they 
could  least  affect  the  health  and  comfort  of 
the  people,  and  to  that  end  granting  a  cor- 
poration  exclusive  right  for  25  years  to  main- 
tain slaughter  houses  within  three  parishes 
containing  between  200,000  and  300.000  peo- 
ple, and  including  New  Orleans.  This  Is  held 
to  be  a  police  regulation  for  the  healtti  and 
comfort  of  the  people,  and  therefore  within 
the  power  of  the  state  Legislature,  and  not 
affected  by  the  fourteenth  amendment  which 


tbe  court  aaye  !■  not  Intended  to  -Interfer« 
with  the  exercise  of  police  power  by  the 
states. 

In  Barbler  t.  Connolly,  118  U.  B.  27,  S 
Sup.  Gt  867,  28  L.  Ed.  823.  the  Suprane 
Court  baa  befwe  it  a  San  Francisco  ord^ 
nance  prohibiting  work  in  public  laundries 
within  defined  territory  from  10  p.  m.  to  6 
«.  m.,  dalmed  to  be  repugnant  to  the  fonr^ 
toentb  ammdment  The  court  rules  that  the 
ordinance  well  within  the  police  power, 
and  in  the  course  of  the  <vlnlon  hays:  'Vei- 
thm  the  amendment  broad  and  comprehen* 
slTe  aa  it  Is,  nor  any  other  amendment  waa 
designed  to  interfere  with  the  power  of  the 
state,  sometimes  termed  Its  police  power,  to 
pvescribe  regulations  to  promote  the  health, 
peace^  morals,  edocatton,  and  good  order  txt 
the  people,  and  to  legislate  so  as  to  Increase 
the  industries  ot  the  state,  develop  ite  re- 
sources, and  add  to  ite  wealth  and  prosp^ 
Ity."  Page  31,  118  U.  8.,  page  8S0,  S  Sup. 
Ot,  28  L.  Ed.  823. 

There  are  many  Interestliv  cases  In  tbe 
trnlted  States  Snpreme  Court  sustaining  stat* 
ntas  of  different  stetes  which  In  terms  aeon 
repugnant  to  the  fourteenth  amendment  but 
which  that  court  declares  to  be  wlttiin  Oe 
police  power  of  the  states.  Among  them  are 
statutes  declaring  a  railroad  company  liable 
for  damages  to  an  empl^yft  although  caused 
by  another  employfi  (Missouri  Pae.  Bj.  Co. 
T.  Mackey,  127  U.  S.  205,  8  Snp.  Ot  1161, 
82  L.  Ed.  107);  flxliv  the  damages  at  double 
the  value  of  stock  killed  when  due  to  the 
neglect  of  a  railroad  company  to  maintain 
f«ice«  (Minneapolis  &  St  L.  By.  Co.v.  Beck- 
wltii,  129  U.  a  26,  0  Sup.  Ct  207,  32  L.  BO. 
686);  requiring  locomotive  englnea«  to  be 
licensed,  and  providing  that  the  railroad 
company  employing  them  pay  the  fees  of  ex- 
amination (NashvUle.  O.  &  St  L.  Ry.  t.  Ala- 
bama, 128  V.  a  86^  0  Sup.  Ct  28,  82  L.  Bd. 
862);  requiring  cars  to  be  heated  otherwlae 
than  by  stoves  on  railroads  over  60  miles  In 
length  (New  York.  N.  H.  &  H.  IL  Oo.  t. 
New  York,  165  U.  a  628,  17  Sup.  Ot  418, 
41  L.  Bd.  853);  providing  for  Immediate 
payment  of  wages  by  railroad  companies  to 
discharged' employes  (St  Louis,  L  If .  ft  8t 
P.  Ry.  Co.  V.  Paul.  173  U.  a  404.  19  Sup. 
Ct  419,  43  L.  Ed.  746);  prohibiting  options  to 
sell  grain  (Booth  t.  Illinois,  184  U.  a  428, 
22  Sup.  Ct.  426.  46  U  Ed.  623);  providing 
for  Inspection  of  mines  at  expense  of  own- 
ers (St  Louis  GonsoL  Ooal  Co.  v.  Illinois,  ISi 
U.  S.  203,  22  Sup.  Ot  616,  49  L.  Ed.  87^; 
and  one  declaring  void  all  contracta  fbr  sales 
of  stocks  on  margins  (Otis  v.  Parker.  IBT 
U.  8.  606^  23  Sup.  Ot  168, 47  L.  Ed.  823). 

I  shall  call  special  attention  to  but  one' 
other  case,  namely,  Holden  r.  Hardy,  168  V, 
a  866,  18  Snp.  Ot  883,  42  L.  Ed.  780.  la 
that  case  the  court  reviews  at  length  msnj 
of  the  cases  arising  tuder  the  fourteenth 
amendment  beginning  with  the  SlaughM 
House  Cases.  The  case  Involves  a  Utah  stat- 
ute (Ijiws  1886,  p.  219,  c.  72)  providing  that 
'*ths  period  of  employment  of  y^iSngmui 
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Id  all  underground  mloei  or  workings  sball 
be  elgbt  (8)  hours  per  day,  except  In  cases  of 
emergency  where  life  or  property  Is  In  Im- 
minent danger."  Violation  la  made  a  mis- 
demeanor. The  conviction  of  one  Holden  un- 
der that  statute  Is  affirmed  by  the  United 
States  Supreme  Court.  It  Is  argued  by  de- 
fendant In  that  case  that  the  statute  has  no 
relation  to  the  health  or  safety  of  the  public 
or  the  persons  affected,  or.  If  so,  only  In  a 
very  remote  degree,  white  Its  direct  and  prin- 
cipal effect  Is  to  Interfere  with  the  rights  and 
liberties  of  the  contracting  parties;  that  the 
right  to  contract  contains  three  essential  and 
Indispensable  elements,  guarantied  and  pro- 
tected by  the  United  States  Gonstlfntlon, 
namely,  "the  right  of  the  employer  and  em- 
ployg  to  agree  upon  (1)  the  character  of  the 
service  to  be  performed,  (2)  the  amount  to  be 
paid  for  such  service,  and  (3)  the  number  of 
hours  per  day  during  which  the  service  la 
to  continue";  that  the  destruction  or  abridg- 
ment of  one  element  Is  a  destruction  or 
abridgment  of  the  whole  of  said  right  to  con- 
tract; that  the  statute  abridges  the  "privi- 
leges and  Immunities"  in  that  It  deprives  the 
employer  and  the  employ^  of  perfect  freedom 
and  liberty  to  pursue  unmolested  a  lawful 
vocation  in  a  lawful  manner;  that  the  rights 
of  the  employer  and  employd  In  tbat  direc- 
tion were  unlimited  before  the  adoption  of 
the  fourteenth  amendment,  end  that  since  Its 
adoption  It  is  beyond  the  power  of  any  state 
to  make  any  laws  abridging  or  destroying 
such  rights.  This  latter  contention— which. 
If  sustained,  would  practically  prevent  all 
further  development  of  the  police  power  on 
the  part  of  the  states— Is  overborne  by  the 
court  Many  cases  passed  upon  by  the  court 
■Ince  the  adoption  of  the  fourteenth  amend- 
ment si«  cited,  furnishing  Illustrations  tend- 
ing to  Justify  the  boast  of  tbe  devotees  of 
the  common  law  that  by  the  application  of 
established  legal  principles  the  law  has  been 
and  will  continue  to  be  developed  from  time 
to  time  so  as  to  meet  the  ever-changing  con- 
ditions of  our  widely  diversified  and  rajtldly 
developing  business  interests.  The  court 
quotes  from  Mr.  Justice  Mattliews  In  Hur^ 
tado  V.  California,  110  C.  8.  516,  580,  4  Sup. 
Gt  Ul.  118,  28  L.  Ed.  232:  'This  flexibUIty 
end  capacity  for  growth  and  adaptation  Is 
the  peculiar  boast  and  excellence  of  tbe  com- 
mon law.  •  •  •  The  Constitution  of  the 
United  States  was  ordained.  It  la  true,  by  de- 
scendants of  Englishmen,  who  inherited  the 
traditions  of  English  law  and  history;  but  It 
was  made  for  an  undefined  and  expanding 
future,  and  for  a  people  gathered  and  to  be 
-(sthered  from  many  nations  and  of  many 
tongues.  •  •  •  There  Is  nothing  in  Mag- 
na Charts,  rightly  construed  as  a  broad  char- 
ter of  public  right  and  law,  which  ought  to 
exclude  the  best  ideas  of  all  systems  and  of 
every  age;  and  as  It  was  the  eharact»l8tic 
principle  of  the  common  law  to  draw  Its  In- 
spiration from  every  fountain  of  Justice,  we 
u«  DOt  to  assume  tbat  the  sources  of  its  si^ 


ply  have  been  exhausted.  On  tbe  contrary, 
we  shall  expect  that  the  new  and  various 
experiences  of  our  own  situation  and  system 
will  mold  and  shape  it  Into  new  and  not  less 
useful  forms."  The  court  Illustrates  by  force- 
ful examples  the  necessity  of  recogulzlng  in 
legal  decisions  the  change  of  conditions.  Aft- 
er calling  attention  to  the  fact  that  In  the 
early  history  of  the  country  there  was  no  oc- 
casion for  any  special  protection  of  a  particu- 
lar class,  as  we  were  almost  purely  an  agrl' 
cultural  country,  it  instances  coal  mining  and 
the  manufacture  of  iron.  When  these  in- 
dustries began  in  Pennsylvania  as  early  as 
1719,  they  were  carried  on  In  such  a  limited 
way,  and  by  such  pflmitive  methods,  that  no 
spedal  laws  were  deemed  necessary  to  pro- 
tect operatives;  but  since  that  time  they 
have  assumed  such  vast  proportions  In  that 
and  othCT  states,  and  developed  so  many 
dangers  to  the  safety  and  life  of  those  en- 
gaged In  them,  that  laws  to  meet  such  exi- 
gencies have  become  necessary.  It  cells  at- 
tention to  many  protective  statutes  enacted 
In  many  different  states  providing  for  fire  es- 
capes in  hotels,  theaters,  factories,  and  other 
large  buildings;  inspection  of  boilers;  ap- 
pliances to  obviate  the  dangers  incident  to 
railroad  and  steamboat  transportation;  the 
protection  of  dangerous  machinery  against 
accidental  contact;  the  shoring  up  of  ven- 
tilation shafts;  means  for  signaling  In  mines 
for  fresh  air;  the  elimination,  as  far  as  pos- 
sible, of  dangerous  gases;  and  safe  means 
of  hoisting  and  lowering  employes  in  mines. 
It  is  said  that  statutes  providing  such  safe- 
guards "have  been  repeatedly  enforced  by 
the  courts  of  the  several  states,  their  validity 
assumed,  and,  so  far  as  we  are  Informed,  they 
have  been  milformly  held  to  be  constitution- 
al" (16»  U.  8.  868,  894,  Ift  Sup.  Ct  383,  889, 
'42  L.  Ed.  780),  which,  of  course,  means  that 
the  courts  of  the  several  states  making  these 
decisions  hold  that  such  statutes  do  not  de- 
prive citizens  of  any  of  the  rights  or  privi- 
leges guarantied  by  the  Constitution,  nor  de- 
prive ihem  of  property  without  doe  process 
of  law,  for  every  state  Constitution  contains 
such  a  provision  or  its  equivalent  Of  such 
illustrations  the  court  further  says  (page  387, 
169  U.  S.,  page  386,  18  Sup.  Ct,  42  L.  Ed. 
780):  "They  are  mentioned  only  for  the  pur- 
pose of  calling  attention  to  the  probability 
that  other  changes  of  no  less  Importance  may 
be  made  in  the  future,  and  that  while  tbe 
cardinal  principles  of  Justice  are  Immutable, 
the  methods  by  which  Justice  Is  administered 
are  subject  to  constant  fluctuation,  and  that 
the  Constitution  of  the  United  States,  which 
Is  necessarily  and  to  a  large  extent  inflexible, 
and  exceedingly  dlfllcnlt  of  amendment, 
should  not  be  so  constmed  as  to  deprive  the 
states  of  the  power  to  so  amend  their  laws 
as  to  make  them  conform  to  the  wishes  of 
the  citizens  as  they  may  deem  best  for  the 
public  welfare  without  bringing  them  Into 
coi^let  with  the  supreme  law  of  tbe  land." 
This  broed-mlnded  vlew—wldch  is  character- 
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Istic  of  tlie  development  of  tbe  law  hy  tfaia 
great  court  since  tbe  adoption  of  tbe  four* 
teentli  amendment  —  should,  and  doubtless 
will,  be  followed  by  the  courts  of  tbe  seTeral 
states  whenever  called  upon  to  determine 
whether  statutes  offend  against  the  proTl- 
slons  of  state  Constitutions  similar  or  equiva- 
lent to  the  provlsionB  of  the  fourteenth 
amendment.  Tbe  cases  cited,  and  the  reason- 
ing of  the  court,  to  which  but  brief  reference 
Is  here  made,  demonstrate  that  this  statute 
does  not  offend  against  tbe  fourteenth  amend- 
ment, and  it  necessarily  follows  that  It  la 
not  repugnant  to  equivalent  proviBlons  In  our 
state  Constitution. 

This  court  throughout  all  its  history  has 
maintained  the  same  position  as  that  taken 
by  the  United  States  Supreme  Court  Many 
authorities  could  be  dted  In  support  of  that 
assertion,  but  none  need  be,  for  tbey  are  all 
Id  one  direction.  Tbe  impossibility  of  setting 
the  bounds  of  the  police  power  has  up  to 
this  time  prevented  any  court  from  attempt- 
ing It,  and  the  reason  for  It  Is  well  stated 
by  Judge  Gray  In  People  v.  Ewer,  141  N.  T. 
12S>,  132,  38  N.  E.  4,  5,  25  L.  R.  A.  794,  38  Am. 
St.  Rep.  783.  He  says:  "It  Is  difficult,  If  not 
Impossible,  to  define  the  police  power  of  a 
state;  or,  under  recent  Judicial  decisions,  to 
say  where  the  constitutional  boundaries  lim- 
iting Its  exercise  are  to  be  fixed.  It  is  a  pow- 
er essential  to  be  conceded  to  the  state  in  the 
interest  and  for  tbe  welfare  of  Its  citizens. 
We  may  say  of  It  that  when  Its  operation  la 
In  tbe  direction  of  so  regulating  the  use  of 
private  property  or  of  so  restraining  personal 
action  as  manifestly  to  secure  or  to  tend  to 
the  comfort,  prosperity,  or  protection  of  the 
community,  no  constitutional  guaranty  la  vio- 
lated, and  the  legislative  authority  Is  not 
transcended."  In, that  case  tbe  constitution- 
ality of  section  202,  Pen.  Code,  Is  questioned. 
That  section  makes  It  a  misdemeanor  to  ex- 
hibit as  a  dancer  a  female  child  under  14 
years  of  age.  The  court  denies  that  the  stat- 
ute violates  our  Constitution  because  It  de- 
prives tbe  mother,  the  person  arrested,  of 
the  rights  and  privll^es  secured  to  her 
the  Constitution. 

In  People  ex  rel.  Nechamcus  v.  Warden, 
etc.,  144  N.  T.  529,  39  N.  E.  086,  27  L.  R.  A. 
718,  the  constitutionality  of  c.  602,  p.  1148, 
Laws  1892,  Is  challenged.  The  act  provides 
for  examination  and  registration  of  master 
plumbers,  and  makes  it  a  misdemeanor  for 
any  person  to  engage  In  that  trade  without 
such  registration.  This  court  holds  the  stat- 
ute to  be  within  the  police  power  of  the 
Legislature,  and  therefore  not  repugnant  to 
the  Constitution.  Judge  Gray  says  in  the 
opinion  (page  535,  144  N.  7.,  page  688,  39  N. 
E.,  27  L.  R.  A.  718) :  "There  has  been  much 
discussion  upon  tbe  subject  of  what  Is  a  valid 
exercise  of  the  police  power  of  tbe  state 
through  legislative  enactment,  and  there  Is 
little  to  be  added  to  what  this  and  other 
courts  have  said.  Tbe  police  power  extends 
to  the  protection  of  persona  and  of  property 


within  the  state.  In  order  to  secore  tint  pro- 
tection, they  may  be  subjected  to  restraints 
and  burdens  by  l^sjative  acts.  If  tbe  iact 
la  a  valid  and  reasonable  exerdae  of  the 
police  power  of  tbe  state,  then  it  muat  be 
aubmltted  to  as  a  measure  designed  for  the 
protection  of  the  public,  and  to  secore  it 
against  some  danger,  real  or  anticipated, 
from  a  state  of  things  which  modifications  in 
our  social  or  commercial  life  have  broogbt 
about.  Tbe  natural  right  to  life,  liberty,  and 
tbe  pursuit  of  happiness  Is  not  an  absolute 
right.  It  must  yield  whenever  the  conces- 
sion Is  demanded  by  the  welfare,  health,  or 
prosperity  of  tbe  state.  The  individual  must 
sacrifice  his  particular  Interest  or  desires  if 
the  sacrifice  Is  a  necessary  one  in  order  that 
organized  society  as  a  whole  shall  be  bene- 
fited. That  la  a  fundamental  condition  of 
the  state,  and  which,  in  the  end,  accomplish- 
efl  by  reaction  a  general  good,  from  which  the 
Individual  must  also  benefit." 

In  Health  Department  v.  Rector,  etc.,  145 
N.  Y.  32,  39  N.  B.  833,  45  Am.  St  Rep.  579. 
tbe  court  considers  a  provision  of  tbe  New 
York  consolidation  act  requiring  that  tene- 
ment houses  already  erected  shall  be  furnish- 
ed by  the  owners  with  water,  "whenever 
tbey  shall  be  directed  so  to  do  by  the  board 
of  health,"  'in  sufhcient  quantity  at  one  or 
more  places  on  each  fioor  occupied  or  In- 
tended to  be.  occupied  by  one  or  more  fami- 
lies." The  health  department  served  a  notice 
requiring  defendant  to  supply  water,  as  com- 
manded by  the  statute,  in  buildings  owned 
by  it  Defendant  refused  to  do  so,  and  an 
action  was  brought  by  the  health  department 
to  compel  compliance.  Defendant  contends 
in  that  case  that  the  statute  violates  that 
provision  of  the  state  Constitution  which  de- 
clares that  no  member  of  this  state  Shall  *'be 
deprived  of  life,  liberty  or  property  without 
due  process  of  law."  This  court  holds  that 
the  statute  does  not  offend  against  the  Con- 
stitution, but  that  It  Is  a  valid  exercise  of 
the  police  power;  that  the  L^alature,  by 
virtue  of  that  power,  can  direct  that  improve- 
ments or  alterations  shall  be  made  in  exist- 
ing honses  at  the  owners*  expense  when  it 
clearly  appears  that  It  tends  In  some  plain 
and  appreciable  manner  to  guard  and  protect 
the  public;  and  that  a  compensation  need 
not  be  made  to  the  owner  in  such  case,  the 
effect  of  the  act  being  not  to  appropriate  pri- 
vate property,  but  simply  to  regulate  its  use 
and  enjoyment  by  the  owner.  Judge  Feck- 
ham,  writing  the  opinion  of  tbe  court,  says 
(page  48,  145  N.  T.,  page  836,  89  N.  E..  45 
Am.  St  Rep.  579):  "Laws  and  regulations  of 
a  police  nature,  though  they  may  disturb  tbe 
enjoyment  of  individual  rights,  are  not  un- 
constitutional, though  no  provision  is  made 
for  compensation  for  such  disturbances. 
Tbey  do  not  appropriate  private  property 
for  public  use,  but  simply  regulate  its  nam 
and  enjoyment  by  the  owner." 

People  V.  Havnor,  149  N.  T.  195,  43  N.  EL 
Ml,  31  L.  B.  A.  689,  62  Am.  St  Rep.  TOT, 
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Is  a  case  as  near  the  bolder  line^  perhaps^ 
as  any  to  be  found  In  tblB  state;  certainly 
very  much  nearer  to  it  tban  the  case  under 
eonsldeiatton.  It  ezhaustlvdy  considers  the. 
anthoritles  la  this  state  bearing  upon  the 
police  power.  The  case  InvolTes  the  con- 
sUtntlonaUty  of  what  Is  known  as  the  "Sun- 
day Barbtt  Law/'  wblch  makes  it  a  mlsde* 
meaner  for  any  person  to  carry  on  the  busi- 
ness or  work  at  a  barber  on  the  first  day  of 
the  week  exc^  In  tbe  city  of  New  ToA  and 
the  Tillage  of  Saratoga,  where  snch  business 
or  work  may  be  canled  on  ontll  1  o'clodc  In 
the  afternoon  of  that  day.  The  atatnte  Is 
held  to  b«'  constltntionsi,  because  a  valid 
exerdse  <tf  tbe  police  power.  The  opinicm 
Is  written  by  Judge  Yann.  After  a  careful 
examination  of  the  authorittes.  be  presents 
tbe  underlying  qnestloii  tn  this  way  (page  201, 
149  N.  Y.,  page  5tt,  4B  N.  B.,  81  R.  A.  689^ 
82  Amu  St  R^.  707):  'TTbe  vital  auestiont 
tberefw^  is  whether  tte  real  purpose  of  tib» 
statute  under  coneldention  has  a  reasonaUa 
ctsmection  with  the  public  healUi,  welfare 
or  safety.**  After  stating  that  the  object  of 
the  act  is  to  require  the  observance  oC  Sun- 
day, not  as  a  ho^  day,  but  as  a  day  of  rest 
and  recreation,  he  proceeds— with  aivnmoit 
buttressed  by  authority  In  this  state  and  In 
other  Jurlsdtetions-to  answer  the  question  in 
the  afflrmative.  In  the  course  of  tike  argu- 
ment be  says  (page  20B,  149  N,  page  Mi, 
48  N.  E.,  SI  U  B.  A.  689.  S2  Am.  St  Rep. 
707):  "According  to  the  commcm  Judgment 
of  civilized  men,  public  economy  requires, 
tor  sanitary  reasons,  a  day  of  general  rest 
from  labor,  and  the  day  naturally  selected 
is  that  regarded  as  sacred  by  the  greatest 
number  of  tbe  dtizens,  as  this  causes  the 
least  inconvenloice  through  Interference  with 
buslneBB.  It  is  to  the  Interest  of  the  steto 
to  have  strong,  robust  healthy  citizens,  capa- 
ble of  self-support  of  bearing  arms,  and  of 
adding  to  the  rarources  of  the  country. 
Laws  to  effect  this  pnipose,  by  protecting 
tbe  cltlsen  from  overwork  and  requiring  a 
.  general  day  of  rest  to  restore  his  strength 
and  preserve  his  health,  bave  an  obvlona  cm- 
nectton  with  tbe  public  wdCaie.  *  *  * 
The  statute  onder  discussion  tends  to  effect 
this  result;  because  It  requires  persons  en- 
^gaged  in  a  kind  of  business  that  tekes  many 
hours  each  day  to  refrain  from  carrying  It 
on  during  one  day  In  seven.  This  affords  an 
opportunity,  recurring  at  regular  intervals, 
for  r^  needed  botb  by  the  employer  and 
the  employed;  and  the  latter,  at  least  may 
not  have  the  power  to  observe  a  day  of  rest 
without  the  aid  of  legislation.  •  •  •  As 
barbers  generally  work  more  hours  each  day 
than  most  men,  the  Legislature  may  well 
have  concluded  that  legtslatloa  was  necessa- 
ry for  the  protection  of  th^  health.**  The 
pertinency  and  controlling  torce  of  that  ar- 
gument to  the  question  under  consideration 
here  will  be  manifest  when  We  come  to  an 
examination  of  the  stetute. 
No  authorities  can  be  found  in  this  court 


which  conflict  witik  the  eases  to  which  I  have 
called  attention.  Rodgers*  Case,  166  N.  Y.  1, 
69  N.  B.  716,  S2  U  R.  A.  814,  82  Am.  St  Bep. 
60S,  is  dted  in  (^position,  but  why  I  can- 
not see.  The  police  power  is  not  even  con- 
ddered  In  that  case.  The  defense  to  that  por- 
tfon  of  the  statute  which  Is  condemned  as 
unconstttntional  bemuse  it  requires  a  stipula- 
tion in  all  ctmtracte  with  ttie  stete  and  mu- 
nidpalltia  that  ttie  contractor  shall  "pay 
the  prevailing  rate  of  wages  at  least"  he- 
Ing  rested  on  the  grounds  (1)  that  the  states 
as  proprietor,  can  do  what  an  Individual  pro- 
prietor can  do,  namely,  insist  upon  any  rea 
sonable  provision  In  a  contract  as  a  condi- 
tion for  doing  tbe  work;  02)  that  the  steto  Is 
pn^rietor  not  only  as  to  contracte  for  wwk 
ffv  the  benefit  of  the  entire  stete,  but  also 
as  to  contracte  t<a  work  authorized  by  it 
tor  the  various  subdivisions  of  the  stete 
made  tor  cmvoiience  of  administration;  CSi 
lhat  hence  It  violates  no  provision  of  die 
Oonstitutton. 

^ving  shown  by  an  oamlnatton  of  a  few 
<a  tbe  leading  authorities  relating  to  the  po* 
Bee  poww  that  the  decisions  of  this  court  are 
in  hannonj  with  those  of  the  tTnlted  Stetos 
Supreme  Oourt  and  having  specially  brought 
out  some  of  the  argoment  in  those  declshms 
tm  tbe  purpose  of  presenting  something  of 
the  vast  scope  of  that  power,  we  come  next 
to  the  question,  In  what  spirit  should  the 
court  approach  tlie  consideration  of  a  stetnte 
said  on  the  one  liand  to  offmd  against  the 
Oonstitution,  and  on  the  other  to  be  a  proper 
exerclae  of  Ihe  police  power?  The  courts  are 
frequently  confronted  with  the  temptation 
to  substitute  their  judgment  for  that  of  the 
Legislature.  A  given  statute,  though  plato- 
ly  withte  tbe  legislative  power,  seems  so  re- 
pugnant to  a  sound  public  policy  as  to  strong- 
ly tKupt  the  court  te  set  aside  the  statute^  • 
instead  of  waiting,  as  the  spirit  of  our  In- 
stitutions require,  until  the  people  can  com- 
pel their  r^res«itetives  to  repeal  the  ob- 
noxious stetntsw  In  the  early  history  of  this 
country  emteent  writns  gave  expression  to 
the  fear  that  the  power  of  the  courte  to  set 
aside  the  ouutmenta  of  the  r^resentatives 
chosen  to  l^date  for  the  people  would  in 
tbe  OTd  prove  a  weak  point  In  our  govem- 
mentel  system,  because  of  the  difficulty  of 
keying  the  exercise  of  such  great  power 
withte  ito  legitimate  bounds.  So  far  In  our 
Judicial  history  it  must  be  said  that  the 
courte  hav^  In  the  main,  been  conservative 
te  passing  upon  legislation  attecked  as  un- 
constitotional;  but  occasionally,  and  especial- 
ly when  a  case  is  one  on  the  border  Une,  It 
Is  quite  possible  that  the  Judgment  of  the 
court  that  the  legislation  is  unwise  may 
operate  to  cany  the  decision  to  the  wnmg 
side  of  tliat  border  Itee,  Certete  it  Is  that 
the  courts  bave  greatiy  extended  their  Ju- 
risdiction over  many  admtelstrative  acte  that 
were  originally  supposed  not  to  present  cases 
for  the  court  te  pass  upon,  and  in  that  way 
tbe  courts  have  come  to  play  a  very  im- 
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portant  part  In  state  and  municipal  adminis- 
tration. Some  expression  of  our  views  on 
that  BQbJect  Is  given  In  Matter  of  Ouden,  171 
N.  T.  529,  535,  61  N.  B.  451.  Now,  when 
considering  the  mental  attitude  with  which 
the  court  should  begin  an  examination -of  this 
question,  It  is  well  to  have  In  mind  not  only 
the  great  breadth  and  scope  of  the  police 
power,  and  the  legislative  control  over  It  as 
expressed  In  some  of  the  opinions  from  which 
we  quote  supra,  but  it  is  also  well  to  have 
In  mind  some  of  the  expressions  of  this  court 
as  to  the  way  In  which  the  court  should  ap- 
proach the  consideration  of  Budi  a  question 
as  this*  InvolTing  the  constltutlonaUty  qf  a 
statute. 

Judge  Andrews  says  in  People  v.  King, 
110  N.  T.  418,  423,  18  N.  B.  245,  246,  1  L.  R. 
A.  293,  e  Am.  St  Rep.  389:  "By  means  of 
this  power  the  Legislature  exercises  a  super- 
vision over  matters  affecting  the  common 
weal.  •  •  *  It  may  be  exerted  whenever 
necessary  to  secure  the  peace,  good  order, 
bealth.  mcmtls,  and  general  welfare  of  the 
commnnity,  and  the  propriety  of  its  exercise 
within  constitutional  limits  Is  purely  a  mat- 
ter of  legislative  discretion  witb  which  courts 
cannot  interfere."  Judge  Gray  says  In  Nec- 
hamcns*  Oase,  supra:  "The  courts  should  al- 
ways assume  that  the  legislature  Intended 
by  its  enactments  to  promote  those  ends 
[public  health,  comfort,  and  safety],  and.  If 
the  act  .admits  of  two  constructions,  that 
should  be  given  to  It  which  sustains  it,  and 
makes  it  applicable  in  furtherance  of  the 
public  interests."  144  N.  Y.  629,  536,  39  N.  B. 
686,  688,  27  L.  B.  A.  718.  "Whether  the  legis- 
lation is  wise  Is  not  for  ns  to  consider.  The 
motives  actnating  and  the  inducements  held 
out  to  the  Legislature  are  not  the  subject  of 
Inquiry  by  the  courts,  which  are  bound  to  as- 
sume that  the  lawmaking  l}ody  acted  with  a 
desire  to  promote  the  public  good.  Its  enact- 
ments must  stand,  provided  always  that  th^ 
do  not  contravene  the  Constitution,  and  the 
test  of  constitutionality  Is  always  one  of 
power;  nothing  else.  Bat  in  applying  the 
test  the  courts  must  bear  in  mind  that  it  Is 
their  du^  to  give  the  force  of  law  to  an  act 
of  the  Legislature  whenever  It  can  be  fairly 
BO  construed  and  applied  as  to  avoid  con- 
flict with  the  Oonstltution."  Bohmer  v.  Haf- 
fen.  161  N.  380.  888,  S5  N.  B.  1047,  104a 
Where  there  "Is  room  for  two  constructions, 
both  equally  obvious  and  reasonable,  the 
court  must,  In  deference  to  the  Legislature 
of  the  state,  assume  that  It  did  not  overlook 
the  provisions  of  the  Constitution,  and  de- 
signed the  act  *  *  *  to  take  effect  Our 
duty,  therefor^  Is  to  adopt  the  construction 
which,  without  doing  violence  to  the  fair 
meaning  of  the  words  used,  brings  the  stat* 
ute  into  harmony  with  the  provisions  of  the 
Oonstltutlon."  Supervisors  v.  Brogden,  112 
U.  S.  261,  268,  6  Sup.  Ct  125,  28  L.  Bd.  704; 
People  ex  reL  Burrows  v.  Supervisors  ot  Or* 
ange  Co.,  17  N.  Y.  236,  241;  People  ex  rel. 
Bolton  V.  Albertson.  55  N.  Y.  50^  54;  Gllbwt 


El.  By.  Co,  T.  Handerson,  70  N.  Y.  361,  367; 
N.  Y.  &  L.  L  Bridge  Co.  v.  Smith.  148  N 
Y.  540,  651,  42  N.  B.  1088.  1091.  The  court 
is  inclined  to  so  construe  the  statute  as  to 
validate  it  People  v.  Bqultable  Trust  Co., 
96  N.  T.  337,  384;  People  ex  rel.  Slnkler  v. 
TeiTj,  108  N.  Y.  1,  7,  14  N.  B.  815;  Matter 
of  N.  Y.  El.  R.  B.  Ca,  70  N.  Y.  327,  842; 
People  ex  rel.  KiUen  v.  Angle,  109  N.  Y.  664, 
567,  17  N.  B.  413;  Bogers  v.  CommoQ  Coun- 
cil of  Buffalo,  123  N.  Y.  173,  181,  25  N.  B. 
274,  9  L.  B.  A.  579;  People  ex  rel.  Carter  v. 
Bice,  135  N.  Y.  473,  484,  31  N.  E.  921,  16  L. 
B.  A.  836.  "E^ery  act  of  the  Legislature 
must  be  presumed  to  be  In  harmony  with 
the  fundamental  law  until  the  contrary  Is 
clearly  made  to  appear."  People  ex  rd. 
Kemmler  v.  Durston.  119  N.  Y.  569,  577,  24 
N.  B.  6,  8.  7  L.  B.  A.  715,  16  Am.  St  Bep. 
859.  "Before  an  act  of  the  Legislature  can 
be  declared  void  as  repugnant  to  the  Con- 
stitution, the  conflict  must  be  manifest" 
Matter  of  SUlwell's  Estate,  130  N.  Y.  337, 
341.  34  N.  B.  777,  77&  "If  the  act  and  the 
Constitution  can  be  so  construed  as  to  eoable 
both  to  stand,  and  each  can  be  given  a  prop- 
er and  legitimate  office  to  perform,  It  la  Uk 
duty  of  the  court  to  adopt  such  construc- 
tion." People  V.  Bosenberg,  138  N.  Y.  410; 
415,  34  N.  B.  285,  286.  The  statute  under  con- 
sideration In  that  case  Is  held  to  be  wltiiln 
the  police  power,  as  Is  the  statute  considered 
In  the  following  case:  "It  Is  not  necessary 
to  the  validity  of  a  penal  statute  that  the 
Legislature  should  declare  on  the  face  of  the 
statute  the  policy  or  purpose  for  which  it 
was  enacted."  People  v.  West,  106  N.  Y. 
293,  297.  12  N.  E.  610,  613,  60  Am.  Bep.  462. 

Having  considered  the  authorities  bearing 
upon  the  subject  of  the  exercise  of  police 
power  at  greater  length  than  could  be  Jusli- 
fled  were  it  not  for  the  different  view  that 
obtains  in  this  court  as  to  the  authority  of 
the  Legislature  topass  thestatute  in  question, 
and  having  glanced  at  a  few  authorities  In^ 
eating  the  frame  of  mind  In  which  the  court 
should  approach  the  'consideration  of  the 
question  of  the  constitutionality  of  an  act  of 
the  Legislature,  we  come  to  the  consideration 
of  the  statute  In  question,  aided  by  the  prin- 
ciples established  by  the  United  States  8a- 
preme  Court  and  the  courts  of  this  state,  to 
which  reference  has  been  made.  I  quote  the 
whole  statute,  notwithstanding  Its  length.  In 
order  that  it  may  be  at'  once  determined  up- 
on  Its  mere  reading  whether  the  purpose  of 
the  Legislature  was  to  subserve.  In  some 
measure,  the  public  good  under  the  police 
power  of  the  state: 

"Article  VIIL 

"Bakeries  and  Confectionery  Bstabltehments. 

"Sec.  110.  Hours  of  labor  In  bakeries  and 
confectionery  establishments.— No  employee 
shall  be  required  mr  permitted  to  wortc  In  a 
biscuit,  bread  or  cake  bakery  or  confection- 
ery establishment  more  than  sixty  boon  I» 
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any  one  week,  or  more  than  ten  boura  In  any 
one  day,  unless  for  tbe  purpose  of  making  a 
^rter  work  day  on  the  last  day  of  tbe  week; 
nor  more  houra  hi  any  one  week  ttian  will 
make  an  aTerage  of  ten  hours  per  day  fw 
Ute  number  of  days  during  such  week  la 
which  such  employee  shall  woA. 

'*Sec  HI.  Drainage  and  plumbing  of  buUd- 
Ings  and  roonu  occupied  by  bakeries.— All 
bnlldlngB  or  rooms  occupied  as  biscuit,  bread, 
ide  or  cake  bakeries,  shall  be  drained  and 
plumbed  in  a  manner  condndTe  to  tbe  prop- 
er and  healthful  sanitary  condition  thereof, 
and  shall  be  constructed  with  air  shafts,  win- 
dows or  Tentilatlng  pipes,  snffldent  to  Ijisore 
ventilation.  Tbe  factory  Inspector  may  direct 
the  propw  drainage,  plumbing  and  TentllatlOD 
of  such  rooms  or  buildings.  No  cellar  or 
basement,  not  now  used  for  a  bakery  shall 
hereafter  be  so  occupied  or  used,  unless  the 
proprietor  shall  comply  with  the  sanitazy 
prorisionB  of  this  artlde. 

"Sec.  112.  Requirements  as  to  rooms,  tta- 
Diture,  utensils  and  manufactured  products. 
—Every  room  used  for  the  manufacture  of 
flour  or  meal  food  products  shall  be  at  least 
eight  feet  In  h^ht  and  shall  have,  if  deem- 
ed necessary  by  tbe  factcny  Inspector,  an 
Impermeable  floor  constructed  of  cement,  or 
of  tiles  laid  In  cementi  or  an  additional  floor- 
ing of  wood  properly  saturated  with  linseed 
oU.  The  side  walls  of  such  rooms  shall  be 
plastered  or  wainscoted.  The  ftctory  lib 
spector  may  require  the  side  walls  and  ceil- 
ing to  be  whitewashed,  at  least  once  in  three 
mtmtbs.  He  may  also  require  the  wood  work 
of  such  walls  to  be  painted.  Tbe  furniture 
and  utensils  shall  be  so  arranged  as  to  be 
readily  cleansed  and  not  prevent  the  proper 
cleaning  of  any  part  of  tbe  room.  Tbe  manu- 
factured flour  or  meal  food  products  shall  be 
kept  In  dry  and  airy  rooms  bo  arranged  that 
the  floors,  shelves  and  other  facilities  for 
storing  the  same  can  be  properly  cleaned. 
No  domestic  animals,  except  cats,  shall  be 
allowed  to  remain  in  a  room  used  as  a  bls- 
enlt,  bread,  pie,  or  cake  bakery  or  any  room 
In  such  bakery  wbere  flour  or  meal  products 
are  stored. 

"Sec  118.  Wash  rooms  and  closets;  sleep- 
ing places.— Every  such  bakery  shall  be  pro- 
vided with  a  proper  wash-room  and  water- 
closet  or  water-closets  apart  from  tie  bake- 
room,  or  roonis  where  the  manafacture  of 
such  food  product  Is.condticted,  and  no  water- 
closet,  earth-cloaet,  privy  or  ashpit  ehail  be 
wlthlu  or  connected  directly  with  tbe  bake- 
room  of  any  bakery,  hotel  or  public  restaur^ 
ant: 

"No  person  shall  sleftp  in  a  room  occupied 
aa  a  bake-room.  Sleeping  places  for  tbe  [ar- 
sons employed  In  the  bakery  shall  be  sep- 
arate from  the  rooms  where  flour  or  meal 
food  products  are  manufactured  or  stored. 
If  the  sleeping  places  are  on  the  same  floor 
where  such  products  are  manufactured,  stor- 
ed <v  sold,  the  factory  inspector  may  Inspect 


and  order  them  put  In  m  proper  sanitary  con- 
dition. 

"Sea  114.  Inspection  of  bakeries.— Tbe  tec> 
tory  inspector  Bb&U  cause  all  bakeries  to  btt 
inspected.  It  It  be  found  upon  such  inspec- 
tion that  the  bakeries  so  Inspected  are  con- 
structed and  «mducted  In  compliance  with 
the  provisions  of  this  chapter,  the  factory  In- 
spector shall  issue  a  certificate  to  the  pa- 
sons  owning  ox  conducting  such  bakwles. 

"Sec.  116w  Notice  requiring  alteiations.  — 
If,  in  the  opinion  of  the  factory  inspector, 
alterations  are  required  in  or  upon  premises  / 
occiqtled  and  used  as  bakeries,  in  order  to 
comply  with  the  provUdons  of  this  article,  a 
written  notice  shall  be  served  him  upon 
the  owner,  agent  or  lessee  of  audi  premise^ 
either  personally  or  by  mail,  requiring  9uch 
alterations  to  be  made.withln  ^xty  days  aft 
tr  such  service,  and  such  alterations  shall  be 
made  acoordingly."  Laws  1887,  pp.  48IM87, 
c.  415. 

That  the  public  generally  are  Interested 
in  having  bakers'  and  confectioners*  estab- 
IMunents  cleanly  and  wholesome  in  this  day 
of  appreciation  ol^  and  apprehoislon  on  ac^ 
count  of,  microbes,  which  cause  disease  and 
death,  Is  beyond  question.  Not  many  years 
ago  the  baking  was  largely  done  In  the  fam- 
1^;  but  now  in  a  large  percentage  of  the 
houses  In  cities  and  villages  tiie  baker  Is  re- 
lied on  to  a  large  extent  to  furnish  bread, 
biscuits,  cake,  and  pie,  as  well  as  confec- 
tionery, while  over  many  country  roads  the 
bakers'  wagons  go  twice  a  week  or  more  to 
supply  the  farmers  and  Inhabitants  of  small 
settlements  with  their  wares.  Indeed,  It  can 
be  safely  *Bald  that  the  family  of  to-day  Is 
more  dependent  upon  the  baker  for  the  neces- 
saries of  life  than  upon  any  otiier  source  of 
supply.  That  being  so,  it  Is  within  the  po- 
lice power  of  the  Legislature  to  so  regulate 
the  conduct  of  that  business  as  to  best  pro- 
mote and  protect  the  healtb  of  the  people. 
And  to  that  end  the  Legislature  undertake 
to  provide— by  a  statute  whi<di  bears  on  Its 
face  evidence  •  of  an  intelligent  drafteman 
acquainted  with  this  dangers  of  unsanitary 
conditions  In  such  establishments— for  prop- 
er drainage  and  plumbing  of  the  building  and 
rooms  occupied  for  such  purpose. 

Is  there  room  to  doubt  that  tbe  sole  pur- 
pose of  tbe  Legislature  In  prohibiting  the  use 
of  cellars  for  bakeries  unless  the  ^occupant 
first  compiles  with  tbe  sanitary  provisions  of 
this  article  is  to  protect  the  public  from  tbe 
use  of  the  food  made  dangerous  by  the  germs 
that  thrive  In  darkness  and  uncleanness?  Is 
it  possible  that  any  one  can  question  that 
the  sole  purpose  of  the  Legislature  is  the 
safeguarding  of  the  public  health  when  It' 
provides  for  floors,  ceilings,  and  side  walls 
of  such  material  as  that  they  may  be  readily 
cleansed;  conipela  the  keeping  of  fiour  or 
meal  food  products  In  dry  and  airy  rooms, 
so  aiTanged  that  the  storing  facilities  can  be 
properly  cleaned,  and  prohibits  the  keeping 
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of  domestic  animals  within  sucli  roomsT 
And  will  any  one  question  Uie  motive  which 
Induced  the  prohib[tl(»i  of  a  ''water-closet, 
earth-closet,  privy  or  aehpit  •  •  •  within 
or  connected  directly  with  the  bake-room  of 
any  bakery,  hotel  or  public  restauran^'7  If 
not,  why  should  any  one  question  the  object 
of  the  Z<eglalature  In  providing  In  the  same 
article  and  as  a  part  of  the  scheme,  that 
"No  employe  shall  be  required  or  permitted 
to  work"  in  such  an  establishment  "more 
than  sixty  hours  In  any  one  week,"  an  aver- 
age of  10  hours  for  each  working  day.  It 
Is  but  reasonable  to  assume  from  this  stat- 
nte  as  a  whole  that  the  Legislature  had  in 
mind  that  the  health  and  cleanilnesB  of  the 
workers,  as  well  as  the  cleanliness  of  the 
workrooms,  was  of  the  utmost  Importance; 
and' that  a  man  is  more  likely  to  be  careful 
and  cleanly  when  wefl,  and  not  overworked, 
then  when  exhausted  by  fatigue,  which 
makes  for  careless  and  slovenly  habits,  and 
tends  to  dirt  and  disease.  If  ^ere  is  oppor- 
tunity—and who  can  doubt  It?— for  this 
view,  then  the  Legislature  had  the  power 
to  enact  as  it  did,  and  the  courts  are  bound 
to  sustain  Its  action  as  justified  by  the  police 
power,  as  we  see  from  the  authorities  refer- 
red to  earlier  in  this  opinion. 

I  hear  but  one  argument  advanced  for 
the  purpose  of  convincing  the  mind  that 
the  object  of  this  statute  Is  not  to  protect 
the  public,  aod  that  aigument  is  that  article 
8  Is  to  be  found  in  the  labor  law.  Therefore 
it  Is  said  It  is  a  labor  law,  not  a  health  law. 
The  question  presented  by  that  argument  Is, 
does  the  label  or  the  body  of  the  statute  pre- 
vail? Does  calling  a  statute  names  deprive 
it  of  Its  Intended  and  real  character?  If  a 
statute  relating  principally  to  banking  hap* 
pens,  In  the  course  of  codification,  to  be  In- 
corporated as  an  article  in  the  general  corpo- 
ration law,,  does  It  cease  to  operate  on  the 
banking  business?  I  submit  without  argu- 
ment that  the  questions  answer  themselves. 
Assuming,  however,  for  the  purpose  of  argu- 
ment only,  that  the  label  is  of  such  sub- 
stantial importance  that  It  may  be  accepted 
as  against  the  obvious  meaning  of  the  stat- 
ute, then  I  say  that  article  8  bears  its  own 
title,  which  is  "Bakeries  and  Confectionery 
Establishments."  All  that  IS  contained  in 
that  article  relates  to  bakeries  and  con- 
fectionery establishments  and  their  conduct, 
and  to  no  other  subject  whatever.  Therefore 
It  is  fully,  appropriately,  and  harmoniously 
entitled. 

Again,  inasmuch  as  it  Is  obvious,  as  we 
have  seen,  from  a  mere  readlug  of  the  stat- 
ute, that  the  legislative  purpose  is  to  benefit 
the  public,  we  must  assume— even  if  the  ob- 
ject of  the  Legislature  In  limiting  the  hours 
of  work  of  employes  la  not  to  protect  the 
health  of  the  general  public  who  take  the 
wares  made  by  such  employSs— tlint  the  Leg- 
islature intends  to  protect  the  health  of  the 
employes  In  snch  establishments;  that,  for 


some  reason  sufficient  to  It,  It  hai  reacbed 
the  conclusion  that  In  work  of  this  character 
men  ought  not  to  be  employed  more  than  an 
average  of  10  hours  a  day.  Now,  that  beixii 
80— and  certainly  no  more  restricted  view 
of  that  statute  can  be  taken  by  those  wbo 
would  destn^  It— we  0nd  that  the  action  of 
the  Legislature  Is  within  the  police  power, 
not  only  under  the  authorities  of  the  United 
States,  but  of  this  state,  and  of  this  court 

Special  attention  has  already  been  called  to 
HoId«i*8  Case,  169  U.  S.  806, 18  Sup.  Ct  383, 42 
L.  Bd.  780.  A  Utah  statute  making  It  a  mis- 
demeanor to  employ  a  man  more  than  8  hours 
per  day  In  "underground  mines  or  wfficklngs" 
Is  sustained,  and  a  conviction  thereunder  ui>- 
held,  by  the  United  States  Supreme  Court, 
on  the  ground  that  It  is  within  the  police 
power  of  the  state  to  pass  such  a  statute. 
That  IntCTCstlng  case—to  which  I  have  made 
extended  reference  supra— la  In  point  and 
controlling  so  far  as  the  fourteenth  amend- 
ment is  concerned,  and  should  be  controlling 
In  this  court  so  far  as  equivalent  provisions 
of  our  state  Constitution  are  concerned.  It 
must  also  be  held,  under  the  authority  of 
Bavnor'B  Case,  supra,  even  though  it  may  be 
assumed  from  the  reading  of  the  statute  that 
the  object  of  the-  Legislature  Is  to  protect 
employes  In  such  establishments  from  work- 
ing more  than  10  hours  a  day,  that  it  is  with- 
in the  police  power,  and'  therefore  not  repug- 
nant to  the  state  Constitution.  The  statute 
which  that  case  passes  upon  makes  It  a  mis- 
demeanor to  carry  on  the  business  of  a  bar- 
ber on  the  first  day  of  the  week,  and  a  judg- 
ment of  conviction  under  that  law  is  affirm- 
ed in  this  court  because  "the  statute  under 
consideration  has  a  reasonable  connection 
with  the  public  health,  welfare,  or  safety." 
Certainly,  If  this  court  could  so  hold  in  that 
case,  It  must  so  hold  in  this,  even  under  the 
construction  of  the  statute  wlilch  those  would 
give  to  it  who  are  affected  by  the  fact  that 
article  8,  c.  32,  p.  2028.  Heydecker's  Gen, 
Laws,  is  grouped  with  12  other  articles,  the 
compilation  being  known  as  the  "Labor 
Lqw,"  Instead  of  being  In  the  Domestic  Law, 
.with  articles  entitled  "Flour  and  Meal," 
"Beef  and  Pork,"  or  in  the  Public  Health 
Law  with  articles  such  as  "Adulteration,'* 
"Practice  of  Medicine,"  or  the  like. 

Again,  many  medical  authorities  claaslf; 
workers  in  bakers'  or  confectioners'  estab- 
lishments with  potters,  stonecutters,  file  grind- 
ers, and  other  workers  whose  occupation  ne- 
cessitates the  inhalation  of  dust  particles, 
and  hence  predisposes  its  members  to  con- 
sumption.  The  published  medical  opinions 
and  vital  statisttcs  bearing  upon  that  subject 
standing  alone  fully  Justify  the  section  under 
review  as  one  to  protect  the  health  of  the 
employes  in  such  establishments,  and  It  is 
the  duty  of  this  court  to  assume  that  the  sec- 
tlon  was  framed  not  only  In  the  light  of,  bu* 
also  with  full  appreciation  of  the  force  of 
the  medical  authority  bearing  upon,  the  soN 
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lect— authority  which  reasonably  challaises 
the  attentioD  and  Btlmnlatea  the  belpfnliKH 
of  the  philanthropist 

The  conclusion  necessarily  follows,  there- 
fore, from  an  examination  of  the  statute  In 
tbe  light  of  the  authorities  cited,  that  the 
purpose  of  article  8,  and  every  part  of  tt. 
including  the  provision  in  question,  is  to  ben- 
efit the'  public;  that  It  has  a  just  and  rea- 
sonable relation  to  the  public  welfare,  and 
hence  is  within  the  police  power  possessed 
by  tbe  Legislature.  But  If,  In  violation  of 
tbe  duty  of  tbe  court  as  stated  in  Brogden's 
Case,  supra,  which  la  "to  adopt  the  construc- 
tion which,  without  doing  violence  to  the  fair 
meaning  of  the  words  used,  brings  the  stat- 
ute into  harmony  with  the  provisions  of  the 
ConstituUon,"  we  award  to  the  title  of  a  gen- 
eral law  such  potency  as  causes  it  to  over- 
come both  tbe  title  and  tbe  provisions  of  an 
artide  therein,  thus  making  the  provlsfon  a 
labor  law,  we  are  etIU  required  to  bold  that 
it  Is  within  tbe  police  power. 

The  Judgment  sbonld  be  affirmed. 

GRAY,  J.    I  shall  concur  with  the  Chief 
Judge,  whose  opinion  I  regard  as  carefully 
expressed,  and  convincing  in  Ita  reasoning. 
The  question  for  ua  is,  in  the  first  place, 
whether,  notwitfaatandlng  its  embodiment  In 
the  labor  law,  we  may  treat  tbe  statutorj- 
provlsion  In  question  as  a  health  lav;  and, 
in  the  next  place,  If  we  may  do  so,  whether 
Its  enactment  is  a  reasonable  exercise  of  the 
police  power  of  tbe  state,  which  the  courts 
should  give  effect  to.   I  am  of  the  oplnloti 
that  Its  being  placed  In  the  labor  law  fur- 
nishes  no  adequate  reason  for  limiting  its 
reading  and  construction  by  those  considera- 
tions, which  appertain  to  laws  passed  strictly 
In  tbe  interest  of  latwr,  If,  from  Its  associa- 
tion with  otber  provisions  In  pari  materia, 
a  different  and  Independent  purpose  is  dis- 
closed.   To  derive  a  health  law  of  its  in- 
tendod  operation  because  It  Is  not  found  in 
the  statute  book  under  that  or  a  kindred 
title  would  be,  in  my  opinion,  to  apply  an 
unreasonable  and  an  unsatisfactory  test  of 
Its  validity.   U  the  conrt  concludes  that  the 
intent  of  an  enactment  In  some  valid  exer- 
cise of  tbe  police -power  Is  to  regulate  some 
particular  trade  or  occupation,  then,  clearly. 
It  should  be  quite  Immaterial  under  what 
beading  It  appears  to  be  classified  In  the  stat- 
utes.   It  would  not  do  to  nullify  tbe  will  of 
the  people  upon  so  technical  and  narrow  a 
consideration.    Therefore  I  think  we  may 
proceed  beyond  that  ground  to  the  determina- 
tion of  the  question  whether,  If  a  health 
law.  the  llOtfa  section  of  this  article  8  was 
reasonable,  and  therefore  a  valid  exercise  of 
the  police  power.  If  It  stood  alone,  unaccom- 
panied and  unexplained  by  cognate  provi- 
sions. I  should  Incline  to  the  view  that  the 
enactment  was  unconstitutional.    It  might 
Justly  be  held  to  fall  within  that  class  of 
legislation,  which  has  received  Judicial  con- 
demnation, because,  as  a  regulation  of  the 


hours  of -the  employed.  Its  object  would  ap- 
pear to  be  for  their  protection  against  the 
exaction  of  a  disproportionate  amount  of 
work  for  the  wages  paid.  That  would  be  to 
Infringe  upon  the  liberty  of  contract.  But  I 
think  we  must  read  the  section  In  connection 
with  those  sections  which  immediately  fol- 
low, and  then  it  is  that  we  find  It  to  be  made 
certain  that  the  object  of  tbe  legislative  en- 
actment had  relation  to  the  conserrution  of 
the  imblic  health.  We  perceive  that  tbe 
Legislature  is  dealing  with  the  workings  of  a 
business  coodncted  upon  a  scale  calling  for 
the  employment  of  more  or  less  laborers,  and 
which  Is  affected  by  a  public  interest,  in 
the  sense  that  the  food  product  may  sensibly 
dep«id  for  its  healthfulneas  upon  the  ob- 
servance of  sanitary  rules  and  precautious. 
Such  precautionary  regolationB  may  Involve 
as  well  the  establishment  of  proper  condi- 
tions to  insure  the  maintenance  of  the  normal 
vitality  of  tbe  workman  as  tbe  wbolesome- 
ness  of  tbe  general  environment.  We  must 
presume  that  tbe  legislative  body  was  ani- 
mated by  a  reastmable  Intention  to  promote 
the  public  welfare,  and  if  the  courts  can  give 
effect  to  it,  because  tending  to  guard  the  pub- 
lic health  they  should  unhesitatingly  do  so. 
Legislation  will  not  be  allowed  arbitrarily  to 
Interfere  with  the  personal  liberty  of  the 
citizen  onder  the  specious  guise  of  an  exer- 
cise of  the  police  power,  and  therefore  it  Is 
that  our  courts  may  supervise,  as  a  Judicial 
question  a  determination  of  the  Legislature 
to  exercise  the  police  power  In  restraint  of 
some  trade  or  calling.  It  Is  true  that  the 
tendency  has  been  growing  in  the  direction 
of  an  excess  of  paternalism  in  government, 
and  that  the  courts  of  this  and  of  other  states 
have  rather  hastened  to  uphold  legislative 
Interference  with  the  pursuits  of  citizens  up- 
on any  plausible  pretext  of  its  being  In  fur- 
therance of  the  general  welfare.  The  federal 
Supreme  Court  bas  in  tbe  broadest  terms 
recognized  tbe  power  of  the  Individual  states 
to  exercise  a  police  power  of  Internal  regula- 
tion when  the  object  is  to  promote  by  rea- 
sonable laws  the  public  safety,  health,  and 
comfort.  To  the  legislative  body  is  conceded 
the  power  to  govern  men  and  the  affairs  of 
men  tbrongb  the  establishment  of  such  rules 
and  regulations  as  may  be  conducive  to  the 
public  betterment,  because  tending  to  the  pro- 
tection of  the  lives,  beattb,  and  comfort  of 
persona  and  tbe  protection  of  property,  and 
that  concession  bas  been,  In  my  ot^nion.  at 
times  more  broadly  made  In  the  decisions  of 
tbe  courts  than  the  conservative  spirit  of  our 
democratic  form  of  government  will  Justify. 
But  that  the  Legislature  has,  and  should  have, 
tbe  broadest  authority  to  exercise  a  police 
power  of  Internal  regulation  in  the  dlirectlon 
of  protecting  the  peace,  the  safety,  and  the 
health  of  the  community  I  fully  concede.  -  In 
this  law,  which  restricts  the  working  hours 
of  employes  in  bakery  and  confectionery  es- 
tablishments, I  think  we  may  fairly  perceive 
a  statutory  regulation  reasonably  promotive 
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of  the  pnbUc  health,  because  compfeUing  the 
master  of  such  an  establishment  to  conduct 
tt  in  a  manner  the  least  capable  of  affecting 
his  product  prejudicially.  We  may,  not  un- 
reasonably, assume  that  an  employd  may 
work  too  long  for  his  health  under  the  con- 
ditions, and  that  an  impaired,  vitality  and  the 
possible  development  of  organic  diseases  may 
be  the  result.  If,  to  obviate  the  possible 
consequences  to  the  consumer  of  the  food 
manufactured,  the  Legislature  determines  to 
interfere  by  limiting,  among  other  regula- 
tions, the  hours  of  the  workman,  I  do  not 
think  we  should  hold  the  Interference  to  be 
without  reason. 

YANN,  J,  I  concur  In  the  result  reached 
by  the  Chief  Judge  for  the  following  reasons: 

The  power  of  the  Legislature  to  pass  what 
It  may  consider  "health  laws"  Is  not  unllm- 
ited,  but  is  bounded  by  the  duty  of  the  courts 
to  determine  whether  the  act  has  a  fair.  Just, 
snd  reasonable  relation  to  the  general  wel- 
fare. Matter  of  Jacobs,  8S  N.  Y.  88,  108,  00 
Am.  Rep,  63Q;  People  v.  Glllson,  109  Nl  Y. 
389,  401,  17  N.  E.  343,  4  Am.  St.  Rep.  465; 
People  V.  Havnor,  149  N.  Y.  195,  200,  43  N. 
E.  541,  31  L.  R.  A.  689,  62  Am.  St  Rep.  707. 
As  was  said  by  the  court  in  the  GlUson  Case: 
"Under  an  exercise  of  the  police  power  the 
enactment  must  have  some  relation  to  the 
comfort,  the  safety,  or  the  welfare  of  society, 
and  It  must  not  be  in  conflict  with  the  Con- 
stitution. The  law  win  not  allow  the  rights 
of  property  to  be  Invaded  under  the  guise 
of  a  police  regulation  for  the  protection  of 
health,  when  it  is  manifest  that  such  is  not 
the  object  and  purpose  Of  the  regulation. 
*  *  *  It  Is  generally  for  the  Legislature 
to  determine  what  laws  and  regulations  are 
needed  to  protect  the  public  health  and  serve 
the  public  comfort  and  safety,  and,  If  its 
measures  are  calculated.  Intended,  conven- 
ient, or  appropriate  to  accomplish  such  ends, 
the  exercise  of  Its  discretion  Is  not  the  sub- 
ject of  Judicial  review."  We  have  before  us 
simply  that  part  of  the  labor  law  which  regu- 
lates the  hours  of  labor  in  bakeries  and  con- 
fectionery establishments  by  limiting  them 
to  not  exceeding  60  per  wedk  and  10  per  day, 
"unless  for  the  purpose  of  making  a  shorter 
work  day  on  the  last  day  of  the  week."  The 
draftsman  of  this  statute  apparently  used 
as  a  model  "The  Bakehouse  Regulation  Act" 
passed  by  the  Ehiglish  Parliament  in  1863, 
but  he  went  far  beyond  that  pattern  In  limit- 
ing the  hours  of  labor,  for  the  New  York 
statute  applies  to  all  employes  in  bakeries, 
while  the  English  act  makes  no  regulation  of 
hours  per  day  or  week,  but  simply  prohibits 
the  employment  of  persons  under  18  years 
of  age  between  9  at  night  and  5  in  the  morn- 
ing. 26-27  Victoria,  cap.  40.  Both  acts  con- 
tain similar  provisions  to  secure  cleanliness 
and  ventilation  of  the  rooms  used  to  carry 
on  the  business,  as  well  as  the  separation  of 
sleeping  apartments  therefrom;  none  of 
"Which  are  now  called  in  question. 


I  do  not  think  the  regulation  In  questloD 
can  be  sustained  unless  we  are  able  to  say 
from  common  knowledge  that  working  la  a 
bakery  and  candy  factory  is  an  uiihealtbj 
employment.  If  such  an  occupation  is  uo- 
healthy,  the  Legislature  had  the  right  to 
prohibit  employers  from  requlring  or  permit- 
ting their  employes  to  spend  more  than  a 
specifled  number  of  hours  per  day  or  week 
in  the  work,  because  such  a  command  would 
be  In  the  interest  of  the  public  health,  and 
would  promote  the  general  welfare.  As  in 
the  Jacobs  Case  we  took  Judicial  notice  of 
the  nature  and  qualities  of  tobacco  (page  113, 
08  N.  Y„  50  Am.  Rep.  636),  so  In  this  caee 
we  may  take  Judicial  notice  of  the  effect  of 
very  fine  particles  of  flour  and  sugar  when 
Inhaled  Into  the  lungs  from  the  b&ated  at- 
mosphere of  manufactories  of  bread  and 
candy.  Necessarily,  in  considering  tlie  sub- 
ject, we  may  resort  to  such  sources  of  iDfo^ 
matlon  as  were  open  to  the  Legislature. 
Vital  statistics  show  that  those  vocations 
which  require  persons  to  remain  for  long 
periods  of  time  In  a  confined  an^  heated  at- 
mosphere filled  with  some  foreign  substance, 
which  is  inhaled  Into  the  lungs,  are  injurious 
to  health,  and  tend  to  shorten  Ufa  Bakers 
and  confectioners,  who,  during  working 
hours,  constantly  breathe  air  filled  with  tbe 
finest  dust  from  flour  and  sugar,  have  a 
tendency  to  consumption,  the  most  terrible 
scourge  known  to  modem  civilization,  aod 
resulting  in  more  deaths  than  any  oth«-  dis- 
ease. 1  People's  Cyc.  479;  Mulhall's  Diet 
StattstlcB,  193  and  683.  Thus,  in  the  article 
on  phthisis  In  volume  18  of  the  last  edition 
of  the  Encyclopiedla  Britannica  it  Is  said: 
"Occupations  which  necessitate  the  Inhala- 
tion of  irritating  particles,  as  in  the  case  of 
stonemasons,  needle  grinders,  workers  in 
minerals,  in  cotton,  flour,  straw,  etc.,  are  es- 
pecially hurtful,  chiefly  from  the  mechaulcal 
effects  upon  the  delicate  pulmonary  tissues  of 
the  matter  Inhaled.  No  less  prejudicial  are 
occupations  carried  on  In  a  heated  and  close 
atmosphere,  as  is  often  the  case  with  com- 
positors, goldbeaters,  sempstresses,"  etc.  So, 
in  Alden's  Encyclopaedia,  vol.  9,  tit.  "Con- 
sumption," the  following  occurs:  "Often  the 
workshops  of  tailors,  printers,  bakers,  and 
other  businesses  carried  on  In  close,  lll-ven- 
tllated  apartments  by  large  numbers  of  work- 
ing people,  are  nurseries  of  consumption." 
We  quote  from  a  few  more  out  of  many  au- 
thorities to  the  same  effect:  "It  is  certain 
that  much  might  be  done  to  Improve  the  pub- 
lic health  In  this  respect  by  more  attention 
on  the  part  of  employers  of  labor  to  the  com- 
fort and  habits  of  those  who  are,  in  mtm 
senses  tban  one,  their  'hands'  and  tbe  sourca 
of  their  property.  A  certain  kind  of  improYC- 
ment  has,  Iqdeed,  been  already  effected  by 
the  Improved  living  of  the  working  classes 
during  the  last  twenty  years.  Still  it  Is  well 
known  and  proved  by  careful  inquiries  that 
the  workshops  of  tailors,  printers,  bakery 
and  other  busln^sea  carried  on  In  cUmm^  HI* 
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TontlUtedi  q^arbnente  Iqr  Urge  mtmbera  of 
workmen  ar^  in  a  tbt/  aggrarated  aense, 
nnreerlee  of  consumption.  •  •  *  The  cut- 
ten  and  needle  grinders  of  Sheffidd  appear 
to  owe  their  notoriously  short  Uvea  to  con- 
sumption brought  on  by  the  Inhalation  of 
metallic  particles  In  the  dose  and  stifling  at- 
mosphere of  their  WOTkahops.  «  •  *  Bven 
admlttinib  therefore^  that  the  causes  of  cour 
sumption  may  be  in  part  practically  irremov^ 
able,  there  seems  no  reason  to  doubt  that 
very  much  might  be  dime  to  diminish  its 
prevalence,  as  w^l  as  to  arreat  Its  course 
when  already  formed,  by  due  attention  to 
tibe  comfort  of  tbe  labmlng  population,  both 
in  their  dwellings  and  In  the  pursuit  of  tbelr 
ocenpations."  4  International  Cyclopaedia, 
286.  "Particnlar  occupations  predispose  [to 
consnmptloD],  especially  such  as  ooeaalon 
constant  Inhalatton  of  small  particles."  2 
Johnson  Cyclopaedia,  488.  'IThus  tailors, 
seamstresses,  and  similar  workers  are  espe- 
cially prone  to  the  disease.  More  especially 
la  tUs  true  of  occupatUms  whose  perform- 
ance neoessltatea  the  inhalation  of  dust  par- 
tides.  •  •  *  The  dust  partldes  act  as  lr> 
ritants  of  tbe  fine  structures  v4dch  line  tbe 
air  passages  and  vessds,  liUlncing  Chronic 
changes,  which  in  turn  are  liable  to  lead  to 
consumption."  3  Chambers*  Encyclopeedia, 
438.  "The  bacillus  of  tubmmlosls  finds,  In- 
deed, Oie  most  favorable  conditions  for  its 
existence  in  tbe  squalor  of  congested  slums, 
in  the  foul  atmosphere  of  dusty  workshops, 
fn  dose  courts,  alleys,"  etc.  70  Fortnightly 
Review,  308.  **A  very  large  number  of  the 
most  efficient  workmen  employed  in  quar- 
ries, metal  works,  cotton  and  wool  manufac- 
tories, print  trades,  and  many  other  occupa- 
tions exposing  them  to  bad  air  and  dust,  fall 
victims  to  this  infection.'*  X94  Edinburgh 
Review,  444.  "Since  statistics  still  show  that 
the  mortality  from  phthisis  In  people  who 
follow  certain  trades  is  much  greater  than  in 
others,  there  can  be  no  doubt  of  tbe  causal 
relationship  between  occupation  and  pul- 
monary disease  and  of  dost  being  the  causa 
cansans.  *  *  *  In  1866  It  was  demon- 
strated that  *  *  *  two  kinds  of  occupa- 
tion bad  long  been  recognized  as  hurtful, 
via..  (1)  those  that  give  rise  to  mechanical 
or  chemical  irritation  of  tbe  air  [tassages  by 
dust,  grit,  or  fluff  being  diffused  through  the 
atuMMpbere;  (2)  those  In  which  the  oper- 
attves  are  exposed  to  abrupt  changes  of  tem- 
perature." The  Lancet,  vol.  1S6,  p.  1345. 
**LlTlng  In  a  close  atmosphere  and  in  a  high 
temperature,  bakers  are  subject  to  lung  dis- 
eases, more  especially  phthisis."  S  Refer- 
ence Handbook  of  Medical  Science,  276. 
"Those  engaged  la  carding  of  cotton  and 
workers  in  flax,  hemp,  tobacco,  and  flour,  and 
chaff  cutters  suffer  Id  the  same  manner,  but 
to  a  less  degree,  than  such  as  are  compelled 
to  inhale  more  decidedly  irritating  particles." 
Fowler  &  Godlee's  Diseases  of  the  Lungs, 
272.  "Dusty  occupations,  as  In  the  case  of 
mlUexa,  bakers,  knife  grinders,  stonemasons. 


and  the  Hke^  are  fraught  with  special  dan- 
gers to  vulnerable  persons."  5  Allbutf  s  Sys- 
tem of  Medicine,  229.  'The  Inhalatton  of  Im- 
pure air  in  occupattona  assodated  with  a 
very  dusty  atmosphere  renders  the  lungs  less 
capable  of  resisting  infection."  Osier's  Prac- 
tice of  Medicine,  209.  **Dn8t7  occupations 
make  people  prone  to  disease.  Tbe  atatlattca 
of  Berlin  as  .to  street  deaners,  cabmen,  coal 
woikras,  and  miners  show  this."  85  Journal 
Am.  Med.  Asan.  102a  "The  question  as  to 
what  business  bad  best  be  carried  on  by 
tubNcnlosis  patiento  Is  treated  of  by  Ambler. 
*  *  *  Tbe  butobera,  be  thinks,  generally 
possess  an  immunlt?— at  least  that  has  been 
his  experience;  but  bakers  are  particularly 
snscepUble."  87  Id.  1068.  "Otber  vegetoble 
dusts  of  leas  potency,  wtaldi  are  little  less  in- 
jurious In  resulto  than  mineral  dust^  are 
flour  and  starch,  wblch  seem  to  opraate 
ra&er  by  olwtractlon  than  by  irritation.  Bak- 
ers, confectioners,  and  pastry  coobs  represent 
a  body  of  tradesmen  exhlbltiiq;  hygienic  con- 
ditions of  a  common  diaraeter,  the  pilndpal 
of  which  are  exposure  to  beat  from  tbe 
menB,  dust,  steam,  varlatlona  of  temperature, 
to  too  many  instances  nnbealtby  bakehouses, 
fatiguing  movements  necessitated  where 
kneading  is  done  by  hand,  disagreeable  ema- 
nations from  materials  used,  prolonged  hours 
of  work,  more  or  less  night  work,  and  loss  of 
rest  To  these  evils  of  their  trade  tbe  work- 
ing bakera  often  add  Intemperance  and  ir^ 
regular  living.  My  own  senses  also  make  me 
consdous  of  a  disagreeable,  sickly  smell 
much  like  tliat  of  heated  txmes,  superadded 
to  tbe  steam  and  other  fumes.  There  are, 
to  brief,  many  inddenta  to  the  occupation  of 
baking  whidi  reduce  vital  energy,  predispose 
to  lung  affecttons,  and  shorten  life."  Ar^ 
llge.  Diseases  of  Occiq^tlons,  255,  The  oc- 
cupations of  rope  makers,  carpet  makers, 
bakers,  ete.,-"betog  essentially  dust-prodacing 
processes,  tb^  one  and  all  induce  among 
workers  ^ccestive  suffering  from  pulmonary 
affections.  Although  the  mortality  of  these 
workers  from  phtblsis  and  otber  lung  dis- 
eases Is  considerably  below  that  of  qjietal 
worlnrs,  nev^heless  it  is  in  every  ease  toor- 
dlnately  blgb,  exceeding  the  mortality  of  ag- 
rlculturista  by  proportions  varytog  from  77  to 
120  per  cent"  Latham's  Register  Qeneral's 
Report,  148.  According  to  the  data  present- 
ed by  Dr.  C.  Moeller  In  his  work  on  Hygiene 
of  the  Baker  Industry  (page  295),  "of  bakers 
dying  between  the  ages  of  45  and  65,  twenty- 
flve  per  cent  died  from  chronic  bronchitis 
or  related  diseases."  He  points  out  "the  per> 
Blstency  of  the  flour  dust  and  starchy  parti- 
cles In  the  bronchial  tubes,  and  even  In  the 
lungs"  by  quoting  a  medical  authority  to  the 
effect  "that  even  two  and  a  half  weeks  after 
leaving  the  employment  starchy  particles 
and  other  eTldeaces  of  flour  dust  had  been 
found  In  tbe  expectoration  of  bakers  exam- 
ined." According  to  the  tables  of  compara- 
tive mortality  In  the  federal  census  of  1900, 
the  numb»  of  deaths  among  bakers  and  coo- 
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fectlonera  was  8.2  per  cent  greater  than 
the  average  of  general  Industrial  occupa- 
tions. These  tables  are  somewhat  favorable 
to  bakers  between  the  ages  of  15  and  44,  but 
are  unfavorable  to  them  between  the  ages 
of  45  and  over,  the  av^^ge  being  as  stated 
above.  See,  also,  1  Parke's  Manual  of  Prac- 
tical Hygiene,  133;  62  Medical  Record,  334; 
Medical  Examiner  and  Practitioner,  Nov. 
1902,  tit.  "Occupations";  Id.  July,  1001,  tit 
"Occupation  as  Affecting  the  Death  Bate." 
The  heaviest  death  rate  In  England  falls  to 
cabdrlvers,  painters,  printers,  tailors,  and 
bakers.  Mulhall's  Dictionary  of  Statistics, 
195.  Statistics  relating  to  39  trades  in  Eng- 
land and  Wales  show  that  more  bakera  have 
consumptlOD  than  the  average  of  those  enga- 
ged In  other  vocations,  and  the  table  of  male 
mortality  in  Paris  shows  higher  death  rate 
among  bakers  than  in  all  but  five  out, of 
twenty  of  tbe  common  calUnga  of  lUe.  Id. 
688. 

While  tbe  mortality  among  those  who 
breathe  air  filled  with  minute  particles  of 
flour  Is  less  than  among  those  who  work  in 
atone,  metal,  or  clay,  still  It  seems  to  be 
demonstrated  that  it  is  greater  than  In  avo- 
cations generally.  Tbe  dust-laden  air  In  a 
baker's  or  confectioner's  establishment  Is 
more  benign  and  less  liable  to  Irritate  than 
particles  of  stone  or  metal;  hence,  while 
bakers  are  classified  with  potters,  stonema- 
sons, file  grinders,  etc.,  still  they  are  regard- 
ed as  less  liable  to  pulmonary  disease  than 
other  members  of  the  class.  The  evidence, 
while  not  uniform,  leads  to  tbe  conclusion 
that  the  occupation  of  a  baker  or  confec- 
tioner is  unhealthy,  and  tends  to  result  In 
diseases  of  the  respiratory  organs.  As  stat- 
utes are  valid  which  provide  that  women  or 
children  shall  not  be  employed  In  any  manu- 
facturing establishment  more  than  a  certain 
number  of  hours  in  a  single  day,  so  I  think 
sn  act  is  valid  which  provides  that  In  an 
employment  which  tbe  Legislature  deems, 
and  which  Is  in  fact,  to  some  extent  detri- 
mental to  health,  no  person,  regardless  of  age 
or  sex,  shall  be  permitted  or  required  to  la- 
bor more  than  a  certain  numt)er  of  hours 
day  or  week.  Such  legislation,  under 
such  chrcumstances,  la  a  health  law,  and  U 
a  valid  exercise  of  the  police  power. 

I  vote  for  affirmance. 

O'BRIEN,  J.  (dissenting).  The  defendant 
was  convicted  of  a  misdemeanor  under  one 
of  the  subdivisions  of  section  384  of  the 
Penal  Code,  in  that  he  violated  article  8,  { 
110.  c.  415,  p.  485,  of  the  Laws  of  1897, 
known  as  the  "Labor  Law."  The  Indictment 
charges  that  on  the  2l8t  day  of  December, 
1890,  be  was  arrested  upon  tbe  complaint  of 
one  of  his  employes  for  violating  the  law  in 
permitting  the  employd  to  work  In  a  bakery 
more  than  60  hours  in  one  week;  that  he  was 
convicted  In  the  City  Court,  and  fined  $20, 
or  in  default  thereof  stand  committed  to  the 
county  Jail  for  20  days,  and  that  be  paid  the 


fine;  that  after  such  conviction  tlie  defend- 
ant "wrongfully,  unlawfully,  and  knowing- 
ly, with  intent  on  bis  part  to  violate  tbe  law, 
permitted  and  required"  another  employfi 
named  to  work  more  than  60  hours  in  one 
week  during  tbe  week  commencing  April  19 
and  ending  April  26,  1001,  in  the  defendant's 
biscuit,  bread,  and  cake  bakery  and  confec- 
tionery establishment,  thereby  committing 
a  misdemeanor  as  a  second  offense;  contrary 
to  the  form  of  the  statute  In  such  case  made 
and  provided,  and  against  tbe  peace  of  the 
people  of  the  state  of  New  York  and  their 
dignity.  The  defendant  demurred  to  the  in- 
dictment on  two  grounds:  (1)  That  more 
than  one  crime  was  charged;  and  (2)  that  the 
facts  stated  do  not  constitute  a  crime.  The 
local  court  overruled  the  demurrer,  and,  no 
plea  having  been  interposed  by  the  defend- 
ant, tbe  allegatlonB  of  tbe  indictment  were 
taken  as  true,  under  section  330  of  tbe  Code 
of  Criminal  Procedure,  and  Judgment  of  con- 
viction was  entered,  and  tbe  defendant  sen- 
tenced to  pay  a  fine  of  $50,  or  stand  commit- 
ted to  the  county  jail  until  the  fine  was  paid, 
not  to  exceed  60  days.  '  Tbe  Judgment  was 
affirmed  at  the  Appellate  Division  by  a  di- 
vided court,  and  from  this  judgment  the  de- 
fendant has  appealed  to  this  court,  and  tbe 
appeal  brings  up  for  review  all  the  questions 
raised  by  the  demurrer  to  the  indictment. 

The  statute  upon  which  the  judgment  rests 
is  to  be  found  In  the  Penal  Code  (section 
8841),  and  reads  as  follows:  "Any  person 
who  violates  or  does  not  comply  with 
•  •  *  the  provisions  of  article  eight  of 
the  labor  law,  relating  to  bakeries  and  con- 
fectionery establishments,  the  employment 
of  laI>or  and  the  manufacture  of  flour  or 
meal  food  products  therein,  •  •  •  is 
guilty  of  a  misdemeanor  and  upon  conviction 
shall  be  punished  for  a  flrst  offense  by  a 
fine  of  not  less  than  twenty  nor  more  than 
one  hundred  dollars;  for  a  second  oflfcnae 
by  a  fine  of  not  less  than  fifty  nor  more  than 
two  hundred  dollars,  or  by  imprisonment  for 
not  more  than  ttilrty  days,  or  by  both  sncb 
fine  and  Imprisonment;  for  a  third  offense 
by  a  fine  of  not  less  than  two  hundred  and 
fifty  dollars,  or  by  Imprisonment  for  not 
more  than  sixty  days,  or  by  both  such  fine 
and  Imprisonment"  It  will  be  seen  that  this 
sectiMi  of  the  Penal  Code  does  not  specify 
tbe  acts  or  omissions  which  are  made  crimes, 
nor  does  it  In  any  appropriate  terms  define 
the  crime  at  all,  but  refers  for  that  purpose 
to  another  law.  When  we  turn  to  article  8 
of  the  labor  law,  referred  to  atwve,  we  find 
that  It  contains  six  separate  sections,  com- 
manding certain  things  and  prohibiting  cer- 
tain things.  The  particular  section  which 
the  Indictment  charges  to  have  been  violated 
by  the  defendant  is  tbe  first  section  of  the 
article,  or  section  110,  and  that  reads  as  fol- 
lows: "No  employee  shall  be  required  or 
permitted  to  work  in  a  biscuit,  bread  or  cake 
bakery  or  confectionery  establishment  more 
than  sixty  hours  hi  any  one  week*  or  more 
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tbu  ton  bonra  In  any  one  day,  nnlem  for 
tlfe  purpoM  of  making  a  shorter  work  day  on 
tiw  last  day  of  tiie  week;  nor  more  hours 
In  any  one  week  than  will  make  an  aTerage 
of  ten  hours  per  day  tcf  the  number  of  days 
during  such  week  In  which  such  employee 
BbaU  work."  While  this  section  of  the  labor 
law  does  forbid  certain  thlzigs.  no  poutlty 
wbatoTer  i»  attached  to  a  vloIatlMi,  and 
therefore.  In  order  to  get'  a  definition  of  the 
pardcular  crime  charged  in  the  Indictment 
we  must  examine  two  general  statutes  upon 
dllEerent  subjects;  that  Is  to  aay,  we  must 
read  the  Fenal  Code  for  the  penalty  or  the 
panlsfamen^  and  we  mnat  read  the  labor  law 
In  order  to  ascertain  the  particular  act  or 
omlaslm  which  constitutes  the  crime. 

One  ot  the  grounds  of  the  demurrer  is  that 
tbB  indictment  charges  two  crimes.  It  wlU 
be  seen  that  two  things  or  two  acts  ch:  omls- 
tfons  hare  been  forbidden  by  the  statute.  It 
forbids  the  master  from  either  permitting  or 
lequlrii^  the  serrant  to  work  more  than  the 
time  vedfled  in  the  statute.  Assuming  for 
the  present  that  the  statute  la  valid.  It  makes 
it  a  crtme  for  the  master  to  permit  the  serr- 
ant to  work  over  the  statutory  time,  and  It 
also  makes  It  a  crime  for  blni  to  require  or 
compel  the  servant  to  so  work. '  The  two  kcts 
or  omissions  Inidblted  by  the  statute  are 
essentially  different  In  nature  and  cbaractw. 
It  Is  one  thing  to  permit  the  servant  to  work; 
it  is  quite  another  thing  to  compel  or  require 
It  Permitting  him  to  work  more  than  the 
10  faonrs  taigbt  be  Intentional  or  Involuntary. 
Compelling  or  requiring  him  to  work  would 
be  a  dellbentte  act  on  the  part  of  the  mas- 
te.  in  violation  of  the  statute.  In  the  one 
casb  the  pnnlabment  might  very  well  be 
nominal;  In  the  other  case  It  would  neces- 
sarily have  to  be  substantial;  and  hence  it 
would  seem  that  two  acte  or  omissions  so  es- 
sentially different  in  nature  and  character, 
and  each  constituting  a  crime  in  Itself,  could 
not  property  be  imited  in  the  same  charge, 
and  in  this  view  tiie  objection  that  more 
than  one  crime  is  stated  in  the  indictment  Is 
good. 

But  the  objection  was  also  made  that  the 
acts  or  omissions  stated  in  the  Indictment  do 
not  constitute  a  crime,  and  this  objectiton 
raises  the  question  as  to  the  validity  of  the 
statute  and  Is  of  much  more  importance  than 
the  forin  or  sutotance  of  the  indictment  It 
will  be  seen  from  an  examlnatlm  of  the  law 
that  there  Is  no  prohibition  against  the  act 
of  the  servant  himself  in  working  longer 
than  the  statutory  tlma  He  may  work  as 
mnny  hours  as  he  likes  during  the  day,  and 
be  violates  no  law  and  commits  no  offense 
whatever.  So  the  broad  question  is  whether 
a  statute  which  makes  It  a  crime  for  the  mas- 
ter to  permit  his  servant  to  do  what  the 
servant  has  a  perfect  right  to  do  can  be  a  vat 
Id  law.  No  restrictions  are  Imposed  upon  the 
servant  with  respect  to  the  hours  of  labw  or 
otherwise.  As  already  remarked,  he  has  a 
perfect  right  to  -wotk  as  many  hours  in  a  day 
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I  or  week  as  be  may  want  to,  but  the  master 
I  must  see  to  It  at  the  peril  of  committing  • 
I  crime,  that  his  servants  are  driven  out  of  the 
i  building  the  moment  the  clock  registers  the 
i  requisite  10  hours,  and  that  too,  without  re- 
I  gard  to  the  conditions  and  circumstances  af- 
fecting the  business  or  the  intereste  of  the 
master.  It  is  a  crime  for  the  master  to  reqidre 
or  permit  his  servant  to  work  over  the  stetu- 
tory  time;  no  matter  how  willing  or  even  de- 
slnnis  the  servant  may  be  to  earn  extra  com- 
pensation for  overwork.  The  master  Is  forbid- 
den to  contract  with  his  servant  for  longer 
hours  and  extn  iiay,  no  matter  what  may 
be  the  wanto  or  necessities  of  the  business, 
M  the  Judgment  or  will  of  the  servant  with 
respect  to  such  a  contract   It  Is  obviously 
one  of  ftioae  patemol  laws,  enacted  doubtless 
with  the  best  Intentions,  but  which  In  Ite 
op^tlon  must  Inevltebly  put  enmll7 
strife  between  master  and  servant  They  are 
not  left  free  to  make  their  own  bargains  In 
their  own  way,  but  their  mutual  Interests  are 
governed  by  statute. 

The  sweeping  character  of  the  leglglatton  In 
question  may  tw  Illustrated  by  a  reference  to 
the  last  section  of  the  article  of  the  labor  law 
reierred  to  In  the  Indictment;  that  Is  to  say, 
to  section  lis.  It  Is  there  enacted  as  follows: 
"If,  In  the  opinion  of  the  factory  Injector, 
alterations  are  required  In  or  Dpon  premises 
occupied  and  used  as  bakeries,  in  order  to 
comply  with  the  provisions  of  this  article,  a 
written  notice  shall  be  served  by  him  upon 
the  owber,  agent  or  lessee  of  such  premises, 
elUier  personally  or  by  moll,  requiring  such  al- 
teratlona  to  be  made  within  slx:ty  days  after 
such  sirvlc^  and  such  alterations  shall  be 
made  accordingly."  There  la  no  penalty  for 
a  failure  to  obsove  this  law  ta  the  law  Itself, 
but  when  we  look  Into  the  amendmente  of 
the  Penal  Code  we  find  that  the  owner  of  a 
valuable  building  used  as  a  bakery  may  be  at 
the  mercy  of  the  factory  Inspector,  since,  If  it 
happens  that  the  rooms  are  less  than  eight 
feet  In  height  be  must  tear  It  down  and  re- 
build It  If  the  factory  Inspectw  so'  requires 
It  or  be  subject  to  a  criminal  prosecution, 
fine,  and  Imprisonmoit  down  to  the  third  of- 
fense, and  possibly  so  long  as  the  wders  of 
the  hispector  are  not  carried  out  It  Is  quite 
Inconceivable  that  the  Legislature  under 
stood,  when  enactlDg  the  amendmente  to  the 
Code  by  reference  to  another  law,  that  Ite 
action  would  have  such  a  sweeping  effect  or 
confer  such  arbitrjiry  powers  upon  a  minis- 
terial officer  that  affected  the  liberty  and  the 
property  of  the  Individual. 

It  Is  contended  to  behalf  of  the  defraidant 
that  the  law  under  which  he  was  convicted 
violates  section  1  of  article  14  of  the  Consti- 
tution of  the  United  Stetes,  which  prohiblte 
any  state  from  making  or  enforcing  any  law 
which  siiail  deny  to  any  person  within  Ite 
Jurisdiction  the  equal  protection  of  the  law. 
and  those  provisions  of  the  Constitution  of 
this  stete  which  enact  that  no  member  of 
Ibis  stete  shall  be  disfranchised  or  deprived 
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of  any  of  the  rlgbta  or  privileges  secured  to 
any  citizen  thereof,  unless  by  the  lav  of  the 
land  and  tbe  Judgment  of  his  peers,  nor  be 
deprived  of  life,  liberty,  or  property  without 
due  process  of  law.  Const  art.  1,  H  1.  6. 
The  words  "law  of  the  land"  do  not  mean  an 
act  of  the  Legislature  passed  for  the  very 
purpose  of  working  the  wroug.  The  meaning 
Is  that  no  person  shall  be  deprived  of  any  of 
the  rights  or  privileges  secured  to  him  by 
the  Constitution,  unless  tbe  matter  shall  be 
adjudged  against  him  upon  a  trial  had  ac- 
cording to  law.  It  cannot  be  done  by  mere 
legislation.  Taylor  v.  Porter,  4  Hill,  140,  40 
Am;  Dec.  274;  White  t.  White.  6  Barb.  474; 
People  T.  Toynbee.  20  Barb.  168;  Wynehamor 
T.  People,  13  N.  Y.  378;  People  ex  rel.  War- 
ren T.  Beck,  144  N.  T.  297,  89  N.  B.  80;  Peo- 
ple ex  rel.  Bodgers  t.  Coler,  186  N.  Y.  1,  59 
K.  E.  716,  S2  L.  a  A.  814,  82  Am.  St  Bep. 
6(^;  People  t.  Orange  Oounty  Road  Oonst 
Co.,  175  N.  Y.  84,  67  N.  E.  129.  The  doctrine 
of  these  cases  condemns  the  legislation  In 
question  as  an  invasion  of  the  rights,  inwrtles, 
and  property  of  the  citizen.  The  three  cases 
last  dted  grew  ont  of  the  same  law  that  Is 
Tlolated  In  the  case  at  bar,  or  similar  laws, 
and  th^  cannot  be  dlstingnlshed  from  It  In 
principle. 

The  labor  law  (Laws  1897,  p.  462,  c.  415) 
exdndea  from  Its  regulations  and  restrictions 
all  persons  engaged  In  farm  work  or  domestic 
service  (article  1, 1  3),  and  hence  a  very  large 
pn^ortlon  of  the  people  of  the  state  who  la- 
bor for  a  living  ore  not  affected  by  It  at  all. 
Why  this  large  class  of  wage  earners  who 
toll  for  a  livellbood  are  excluded  from  the 
benefits  of  the  statute,  and  those  who' employ 
them  exempt  from  its  burdens  and  restric- 
tions. It  Is  difficult  to  conceive.  The  farmers 
and  that  large  class  of  people,  both  in  the 
cl^  and  In  the  country,  who  employ  domes- 
tics, may  require  tbem  to  work  any  nnmbw 
of  hours  without  violating  any  law.  They 
commit  no  crime  by  requiring  their  servuits 
to  work  from  daylight  till  after  dark,  or  ev&x 
Into  the  night  The  section  of  the  law  upon 
which  tbe  conviction  In  this  case  Is  based  Is 
aimed  at  a  very  small  dass  of  p^ohs,  name- 
ly, those  who  conduct  **a  biscuit  bread,  or 
cake  bakery  or  confectionery  establishment** 
Work  of  the  same  general  charactv  Is  «act- 
ed  from  cooks  and  domestic  servants  In  prac- 
tically all  the  private  houses  In  the  land,  and 
to  a  great  extent  In  hotels,  restaurants,  and 
other  public  places.  It,  would  be  absurd 
to  say  that  all,  or  even  the  greater  part,  of 
the  biscuit  bread,  cake,  and  confectionery 
consumed  In  this  state  comes  from  what  are 
called  bakeries.  The  law  does  not  even  ap- 
ply to  bakers  In  tbe  small  towns  and  Tillages 
who  do  their  own  work.  It  applies  only  to 
bakers  who  find  It  necessary  to  employ  labor, 
and  they  alone  are  subjected  to  criminal  pros- 
ecution in  case  they  permit  the  servant  to 
work  more  than  10  hours  In  a  day,  even 
though  tbe  servant  Is  willing,  and  Is  given  ex- 
tra compensation.   The  baker  la  forblddMi, 


under  tbe  penalty  ot  fine  and  Imprlaonmeat 
to  contract  or  agree  with  bla  servant  upon 
the  hours  of  labor  In  such  way  as  would  be 
mutually  beneficial,  but  his  busineBS  la  prac- 
tically regulated  by  statute.  If,  for  any  tea- 
son,  he  suffers  or  permits  his  servant  to  work 
an  additional  half  hour  beyond  the  statotoiy 
time,  his  liberty  and  his  property  are  pot  at 
the  mercy  of  the  servant  who  may  proeore 
him  to  be  arrested  and  Imprisoned.  It  does 
not  appear  from  the  record  In  this  case^  nc 
in  any  other  way,  that  there  la  anyOiliig  In 
the  business  or  vocation  of  a  baker  tbat 
would  authorize  the  Legislature  to  tanpose 
such  criminal  penalties  upon  him  for  per 
mltUng  his  sorvant  to  wortc  more  tboo  10 
honrs  In  the  day,  or  to  restrict  his  freednn  of 
contract  which  la  a  right  enjoyed  by  all  otli- 
er  employen  <tf  labor.  Tbe  guaranties  ttf  the 
Constitution  may  be  Invaded  without  any 
physical  Interference  with  the  person  m  prop- 
erty  of  the  dtisen.  He  is  deprived  of  bis 
lAToperty  within  the  meaning  of  the  Oonstltn- 
tlon  \^en  arbitrary  and  unnecessary  roMe- 
tions  are  Imposed  upon  his  conduct  of  any 
lawful  bu^ess,  and  when  he  Is  deprived  i^ 
the  right  to  make  contracts  fOr  the  transac- 
tion thereof.  Liberty,  in  its  broad  sense, 
means  the  rlgbt,  not  only  of  freedom  from 
actual  restraint  of  tb^  person,  bnt  the  rigbt 
of  such  use  of  his  faculties  In  all  lawful  ways, 
to  live  and  woiIe  where  he  will,  to  earn  bis 
livelihood  in  any  lawful  calling,  and  to  pursue 
any  lawful  trade  or  avocation.  All  laws, 
therefore,  which  Impair  or  trammel  tiiose 
rights  or  restrict  bis  freedom  of  action,  w 
his  ch(rfce  of  methods  In  the  transaction  <it  bli 
lawful  business,  are  Infringements  upon  his 
fundamental  right  of  llberi?,  and  are  voUL 
Matter  of  Jacobs,  08  N.  Y.  96,  BO  Am.  Bep. 
636.  Tbey  cannot  and  should  not  escape  the 
scrutiny  of  tbe  courts  merely  because  they 
are  made  to  assume,  by  argument  or  ottier- 
wlse,  the  golae  of  police  r^nlatlona. 

The  statute  In  question  deprives  tiie  de- 
fendant of  the  equal  protection  of  tbe  law* 
since  It  enacts  that  certain  acts  or  omls^ons 
on  his  part  concerning  the  conduct  of  ids 
business  and  his  relatloos  to  his  own  serv- 
ants a»  txlmes,  and  punished  criminally, 
which,  as  to  all  the  rest  of  the  commnnib' 
not  within  the  terms  of  this  law,  are  entire^ 
Innocent  Tbe  very  small  bactiim  of  the 
community  who  happen  to  conduct  bakeries 
or  confectionery  establishments  are  prohibit- 
ed, under  pain  of  fine  and  im^daonment 
from  regulating  the  conduct  of  tbelr  own 
business  by  contracts  or  mutual  agreemoits 
with  their  employes,  whereas  all  the  rest  et 
the  community  who  find  It  necessary  to  em- 
ploy labor  In  private  business  may  do  sa 
Class  legislation  of  this  character,  which  dis- 
criminates In  favor  of  one  person  and  against 
anotber.  Is  forbidden  by  the  Gonstltatlon  of 
the  United  States,  If  not  by  the  ConstltutlOD 
of  the  state;  and  so  It  has  been  held  by  the 
Supreme  Court  of  the  United  States  and  by 
this  court   Oulf,  a  A  S.  F.  B.  Oo.  ▼.  Bills, 
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166  V.  8.  150,  17  Sup.  Ct  255.  41  U  Ed. 
Cotttng  T.  Kansas  City  S.  Y.  Co..  183  U.  S. 
79,  22  Sup.  Ct  30,  46  L.  Ed.  92;  Connolly  v. 
D.  a  p.  Co.,  184  V.  S.  540,  22  Sup.  Ct.  431, 
46  L.  Ed.  679;  People  t.  Orange  County  Road 
Constr.  Co..  175  N.  Y.  87,  90.  67  N.  E.  129. 
It  la.  I  think,  quite  obvious  tbat  the  legisla- 
tion In  question  is,  upon  its  face,  in  conflict 
wltb  the  constitutional  guaranties  referred 
to,  uulesa  It  can  be  brought  within  the  scope 
of  the  police  power.  That  is  the  only  ground 
upon  which  the  statute  !■  defended  by  the 
learned  district  attorney.  He  contends  that 
it  is  a  health  law,  passed  for  the  purpose  of 
protecting  the  public  health,  or  at  least  the 
health  of  those  persons  employed  in  bakeries. 
The  argument  Is  that  the  defendant  was  for^ 
bidden  by  the  statute  to  permit  his  workmen 
to  work  more  than  10  hours  iu  a  day.  to  the 
end  tliat  his  customers  might  hare  wholesome 
bread,  biscuit,  and  confectionery;  whereas, 
if  they  were  permitted  to  work  10^  hours  In  i 
the  day,  the  product  of  the  bakery  would  be 
unwholesome  or  dangerous  to  health.  Wliat 
possible  relation  or  connection  the  number 
of  hours  that  the  workmen  are  permitted  to 
work  in  the  bakery  has  or  can  have  to  the 
healthful  quality  of  the  bread  made  there  is 
quite  impossible  to  conceive.  The  baker  In 
the  small  towns,  or  even  in  the  large  towns, 
who  does  his  own  work,  and  does  not  employ 
labor,  may  work  day  or  night  without  fear 
of  molestation,  since  no  one  thought  it  neces- 
sary to  protect  the  public  against  bis  un- 
wholesome product.  It  has  already  been  ob- 
served that  the  lew  doe^  not  impose  any  pen- 
alties or  restrictions  upon  the  workman  him- 
self for  working  too  much,  and.  If  the  pur- 
pose was  to  protect  his  health  against  his 
own  avarice  or  his  own  misdirected  energy, 
It  is  quite  remarkable  that  it  did  not  at  least 
forbid  him  from  working  more  than  10  hours 
in  a  day. 

The  contention  that  the  defendant  was 
convicted  for  violating  a  health  law  is,  at 
best,  I  thiuk,  but  a  mere  disguise  that  Is  not 
sufficient  to  save  the  statute  from  condemna- 
tion. There  Is  nothing  on  the  face  of  the 
taw  Dor  in  Its  manifest  operation  to  show 
that  It  has  any  relation  to  the  public  health. 
It  Is  no  part  of  the  health  law,  but  a  part  of 
a  general  statute  known  as  the  "I^bor  Law." 
The  execution  of  it  was  not  intrusted  to  any 
of  the  health  authorities,  but  to  the  factory 
Inspector,  which  shows  what  its  real  scope 
and  purpose  was.  The  factory  inspector  is 
not  the  officer  charged  with  the  enforcement 
of  health  laws.  The  I^slature  classified  it 
as  a  labor  law,  and  it  is  that,  and  nothing 
else.  Laws  which  encroach  upon  the  per- 
sonal or  property  rights  of  the  citizen  as 
guarantied  by  the  Constitution  are  generally 
defended  upon  the  ground  that  they  are  police 
regulations;  but  the  courts  have  prescribed 
a  test  by  means  of  which  their  true  charac- 
ter and  purpose  may  be  known.  The  rule  is 
that  the  court  must  be  able  to  say  judicially 
that  the  statute  in  question  Is  a  health  law. 


and  has  some  appropriate  relation  to  tlie 
promotion  or  protection  of  health.  It  will 
not  be  deceived  or  misled  by  mere  names  or 
pretenses.  The  cases  are  numerous  In  which 
the  courts  have  condemned  statutes  as  In- 
vasions of  the  rights  secured  to  the  citizen 
by  the  Constitution,  though  enacted  or  sought 
to  be  upheld  under  the  guise  of  heiilth  laws 
or  other  police  regulatlona.  They  all  arrive 
at  the  same  result,  and  that  Is  tliat  the  Legis- 
lature may  not,  under  the  guise  of  a  statute 
to  protect  against  some  wrong,  real  or  imag- 
inary, arbitrarily  strike  down  private  rights, 
and  invade  personal  freedom,  or  confiscate 
private  properly.  The  police  power  must  be 
exercised  within  its.  appropriate  sphere,  and 
by  appropriate  methods.  Matter  of  Jacobs, 
supra;  People  v.  Man,  09  N.  Y.  377,  2  N.  E. 
29,  52  Am.  Rep.  34;  People  v.  Arensberg,  103 
N.  Y.  388,  8  N.  B.  736,  57  Am.  Rep.  741; 
People  V.  Glllson,  109  K.  Y.  389,  17  N.  E. 
343,  4  Am.  St  Bep.  465;  Colon  v.  Lisk,  153 
N.  Y.  188,  47  N.  E.  302,  60  Am.  St.  Rep.  609; 
People  ex  rel.  Rodgers  v.  Coler,  166  N.  Y.  1. 
59  N.  E.  716,  52  L.  R.  A.  814,  82  Am.  St  Rep. 
605;  People  v.  Buffalo  Fish  Co.,  16i  N.  Y. 
101,  104,  58  N.  E.  34,  52  L.  R.  A.  803,  78 
Am.  St  Bep.  622;  People  v.  Hawkins,  157 
N.  Y.  1,  51  N.  B.  257,  42  I*  K.  A.  490,  68 
Am.  St  Rep.  736.  It  will  not  do  to  say  that 
the  Legislature,  In  enacting  the  statute  In 
question,  may  have  thought  that  it  was  a 
health  law.  or  had  some  relation  to  health. 
The  action  of  the  Legislature,  or  its  views  or 
reasons  for  the  passage  of  the  law,  does  not 
conclude  the  courts,  but  they  must  determine 
for  themselves  whether  In  any  given  case  the 
legislation  wliich  is  claimed  to  be  an  exercise 
of  the  police  power  Is  really  what  It  Is  claim- 
ed to  be.  B!very  labor  law,  however  stringent 
and  arbitrary,  could  just  as  well  be  upheld 
upon  the  ground  that  it  is  a  health  law;  but 
in  all  the  discussions  that  have  be^n  had  in 
the  courts  for  many  years  conceming  the 
validity  of  legislation  of  this  character  there 
are  to  -be  found  but  very  few  cases  where  it 
was  even  claimed  tbat  the  statute  was  en- 
acted for  the  purpose  of  preserving  or  pro- 
moting health,  or  tbat  It  had  any  relation 
whatever  to  that  subject  When  It  la  mani- 
fest as  It  is  In  this  case,  that  the  law  has  no 
relation  whatever  to  the  subject  of  health, 
and  that  its  real  object  and  purpose  was  to 
regulate  the  hours  of  labor  between  master 
and  servant  in  a  business  whl(di  is  private, 
and  not  dangerous  to  morals,  or  to  health, 
freedom  to  contract  with  each  other,  defining 
their  mutual  obligations,  cannot  be  prohib- 
ited without  violating  the  fundamental  law. 

The  defendant  was  charged  in  the  indict- 
ment with  the  violation  of  a  single  Independ- 
ent section  of  article  8  of  the  labor  law, 
namely,  the  first  section,  which  relates  sole- 
ly to  the  hours  within  which  the  master  may 
permit  the  servant  to  work.  The  validity  of 
that  section  Is  not  affected  or  helped  out  by 
the  character  of  some  of  the  other  sections 
of  the  article,  since  part  of  a  statute  may 
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be  perfecti;  ralld  and  anotlier  part  In  con- 
flict with  the  Constitution.  It  Is  quite  pos- 
sible that  some  parts  of  the  other  five  sec- 
tions can  be  regarded  as  prescriblog  sanitary 
regulatloDs,  such  as  Tenttlation,  plumbing, 
fire  escapes,  and  the  \l^e;  but  such  regula- 
tions cannot  save  the  first  section,  -which 
deals  exeluaively  with  the  time  within  which 
the  servant  is  to  work,  and  virtually  makes 
a  contract  to  be  observed  by  the  master 
alone,  leaving  the  servant  Just  as  free  as  if 
the  law  had  never  been  passed.  A  section 
cr  sections  of  a  statute  may  be  good  that  re- 
quires and  prescribes  sanitary  regulations 
binding  upon  the  landlord  who  owns  and  lets 
tenement  houses  In  cities,  but  this  would  not 
save  another  section  of  the  statute  that  pre- 
Bcribea  the  maximum  rent  that  he  may  de- 
mand and  receive  from  his  tenants.  It  is 
even  quite  possible  that  a  law  might  be  held 
good  that  enjoins  ■  upon  farmers  or  persons 
employing  domestic  help  the  duty  of  pre- 
eerring  their  health  against  Infectious  dis- 
eases by  reasonable  and  proper  safeguards, 
soch  as  ventllatloD  of  the  rooms  where  they 
sleep,  and  the  like,  but  this  would  not  save 
a  separate  section  of  the  law  prescribing  the 
compensation  that  the  master  is  required  to 
pay  to  the  servant  So  that  the  section  of 
the  labor  law  wltb  which  we  are  now  con- 
cerned can  borrow  no  strength  from  its  as- 
sociation with  other  sections  of  the  statute 
that  may  be  good.  The  single  section  of  the 
labor  law  that  we  are  now  dealing  with  must 
stand  or  fall  upon  Its  own  intrinsic  charac- 
ter, and  can  receive  no  support  from  the 
company  in  which  it  Is  found.  If  that  sec- 
tloo  had  also  provided  that  every  employ^ 
of  a  baker  would  be  guilty  of  a  misdemeanor 
If  he  neglected  or  refused  to  faithfully  serve 
blB  master  for  10  full  hours  In  each  day,  no 
one,  I  apprehend,  would  then  claim  that  It 
was  a  health  law.  And  yet  every  argument 
and  every  authority  cited  In  defense  of  the 
■ection  In  its  present  form  would  be  Just  as 
good  then  as  they  are  now.  The '  section 
would  then  be  Just  as  much  of  a  health  law 
as  It  Is  now. 

It  cannot  be  repeated  too  often  that  if  the 
single  section  of  the  law  with  which  we  are 
DOW  concerned,  and  which  fa  the  sole  basis  of 
the  criminal  charge  in  this  case,  stood  alone, 
the  argument  that  It  Is  a  health  law,  and 
within  the  police  irawer,  would  not  have  even 
a  color  of  reason  or  authority  to  support  It. 
But  what  the  learned  district  attorney  urges 
upon  us  Is  that  since  t^e  section  is  found  In 
the  article  associated  with  other  sections 
prescribing  sanitary  regulations,  we  must  as- 
sume that  the  legislators,  for  some  unex- 
pressed reason  sufficient  to  them,  reached  the 
conclusion  that  a  baker  ought  not  to  jtw  per- 
mitted or  required  to  work  on  an  average  of 
more  than  10  hours  In  a  day.  Of  course,  this 
reasoning  Is  without  force,,  and  docs  not  meet 
the  difficulty.  The  question  is  not  what  the 
unexpressed  reason  Is  that  moved  the  law- 
uiakers,  so  long  as  It  Is  Impossible  for  any 


'Court  to  discover  that  'reason  or  any  leason 
to  bring  the  enactment  within  the  aeope  of 
the  police  power.  It  U  always  open  to  the 
courts  to  Inquire  and  determine  whether  a 
statute  la  In  fact  fairly  within  the  police  pow- 
er. That  principle  Is  found  imbedded  In  all 
the  cases  on  that  subject  If  It  were  other- 
wise, and  the  real  view  of  the  Legislature  is 
made  the  dominant  Idea,  then  the  court 
would  be  deprived  of  all  power  to  declare  any 
law  Told  provided  the  Legislature  called  It 
an  exercise  of  the  police  power,  or  some  one 
contended  that  It  was  supposed. to  be  such 
upon  some  theory  that  the  public  Interest  re- 
quired its  enactment.  There  would  be  no 
limit  then  to  the  police  power,  and  every 
statute,  however  arbitrary  and  In  Ttolatlon 
of  the  constitutional  safeguards  for  the  pro- 
tection of  life.  liberty,  or  property,  could  be 
upheld  on  the  plea  that  the  lawmakers  called 
It  a  health  taw,  or  intended  It  as  such,  or 
thought  It  was  necessary  for  that  purpose.  It 
Is  incumbent  upon  the  courts  to  see  to  it  that 
such  laws  are  really  what  they  profess  to 
be,  or,  If  claimed  to  be  police  regulations, 
that  they  are  such  within  the  reasonable 
scope  of  that  power. 

The  bakers'  vocation  la  one  that  has  exist- 
ed practically  in  all  ages  and  in  all  countries. 
Wherever  cereals  are  converted  Into  breads 
the  standard  food  of  the  human  race,  except 
possibly  as  to  those  races  ttiat  are  consider- 
ed savage  or  semlsavage,  the  making  of 
bread  la  one  of  the  most  common  employ- 
ments. The  process  Is  familiar  to  the  domes- 
tics In  every  public  or  private  house  in  the 
land,  as  well  as  in  the  places  called  bakeries, 
where  bread  Is  made  for  aale  to  the  public. 
It  has  never  been  supposed  that  it  was  a 
trade  or  Tocatioa  that  was  or  might  be  dan< 
gerons  to  health,  morals,  or  good  order,  or 

■  that  there  was  anything  about  it  to  Justify 
legislation  restricting  the  right  of  the  master 
and  servant  to  make  th^  own  contracts,  ex- 
press or  implied,  with  respect  to  hours  of 
work  or  the  terms  of  employment.  There  Is 
nothing  In  the  record  before  us  from  which 
it  can  be  inferred  that  there  was  any  ground 
for  the  passage  of  the  statute  as  a  police  reg- 
ulation for  the  protection'  of  health,  morals, 
or  good  order,  and  hence  It  cannot  be  upheld 
as  an  exercise  of  the  police  power.  It  Is  a 
plain  discrimination  against  a  limited  class 
of  people  who  happen  to  he  obliged  to  employ 
labor  in  the  manufacture  dt  Ivead,  blscuU, 
or  confectionery  In  those  places  called  bak- 
168.  This  relatively  small  class  are  restrict- 
ed by  the  statute  to  the  regulations  there  pre- 
scribed with  respect  to  the  hours  of  labor  by 
their  employes,  and  are  prohibited  from 
agreeing  with  them  as  to  the  time  they  are 
to  work,  even  though  extra  pay  should  be 
given  for  overwork— a  right  which  the  law 
gives  to  all  other  persons  employing  labor. 
If  the  Legislature  can  do  all  this,  then  tbe 
i^ght  to  enact  what  wages  the  servant  shall 
receive  per  day  or  per  hour  most  necessarily 
follow  as  an  inevitable  conclnsloQ.  A  Btatata 
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llxing  the  mg«B  of  tbe  Kcrant  at  sncb  a  snin 
aa  to  enable  blm  to  live  more  comfortably 
could  be  defended  as  a  health  law  by  the 
same  argument  and  authority  addoced  In  snp- 
mrt  of  the  section  of  the  present  law.  the  vio- 
lation of  which  is  the  only  crime  charged. 

It  Is  doubtless  within  the  power  of  the  Leg- 
Islatxire  to  enact  that  a  ton  of  coal  or  a  bush- 
el of  wheat  shall  contain  a  certain  namber  of 
pounds,  but  It  cannot  prohibit  parties  from 
entering  Into  contracts  to  the  effect  that  a  ton 
of  coal  or  a  bushel  of  wheat  shall  c<mtaln 
more  or  lesa  than  the  quantity  prescribed  by 
Btatnte.  "When  there  la  no  cootract  regulat- 
ing the  matter,  end  there  Is  a  dispute  be- 
tween the  parties  as  to  what  constitutes  a 
ton  of  coal  or  a  bushel  of  wheat,  the  statute 
woold  doubtless  be  available  to  settle  the 
controversy.  Bo  In  the  case  of  the  master 
and  servant  with  respect  to  the  number  of 
hours  that  shall  constitute  a  day's  work. 
The  Legislature  may  no  doubt  define  what 
Is  or  shall  constitute  a  day's  work,  but  It  can- 
not prohibit  the  parties  from  making  agree- 
ments for  themselves,  and  then  custom  or 
contract,  express  or  implied,  would  control 
the  mutual  obligations  of  the  parties. 

The  facts  stated  in  the  Indictment  do  not 
constitute  a  crime,  and,  therefore,  the  demur- 
rer most  be  sustalued,  the  Judgment  of  con- 
TletUm  rerexsed,  and  tbe  defendant  dlactaar- 
ged. 

BARTLETT,  J.  (dissenting).  I  agree  with 
Judge  O'BRIEN  for  reversal.  In  one  of  the 
eocyclopsedla  authorities  cited  for  respond- 
ent It  Is  said:  "Bakers  and  cwfectloners 
who,  during  working  hours,  constantly 
breathe  air  filled  with  Impalpable  powder,  re- 
sulting from  the  grinding  of  grain  and  loaf 
sugar  into  tbe  finest  dust,  have  a  tendency  to 
consumption,"  etc.  There  Is  no  evidence  In 
the  record  before  as  warranting  the  conclu- 
sion that  bakers  are  ■ubjected.  in  tbia  state, 
to  any  such  peril.  If  any  there  be,  aa  might 
result  "from  grinding  the  articles  they  use. 
It  Is  common  stperience  that  tbe  baker,  like 
the  cooks  in  hotels,  restaurants,  and  private 
families,  has  provided  (or  him  in  his  busi- 
ness flour,  sugar,  end  the  other  Ingredieots 
dnly  prepared  for  Immediate  use.  The  claim 
that  the  compounding  of  these  constituents, 
so  prepared,  In  the  business  of  a  baker.  Is  an 
unhealthy  occupation,  will  surprise  the  bak- 
ers and  good  housewives  of  this  state.  Tbe 
grinding  of  steel,  like  the  needle  grinding  of 
Sheffield,  England,  and  of  other  similar  ma- 
terials and  substances,  causing  clouds  of  Im- 
palpable dust.  Is  not  to  be  confounded  with 
tbe  avocation  of  the  family  baker,  engaged 
In  the  necessary  and  highly  appreciated  labor 
of  producing  bread,  pies,  cakes,  and  other 
commodities  more  calculated  to  cause  dys- 
pepsia in  the  conKomor  than  consumption  In 
the  manufacturer.  The  country  miller  of  50 
ycHrs  ago,  who  passed  a  long  and  happy  life 
amid  tbe  bum  of  macblneiy  and  the  grinding 


process  of  the  upper  and  nether  stones,  litUe 
dreamed  of  a  coming  day  when  the  Legis- 
lature, in  the  full  panoply  of  paternalism, 
would  rescue  his  successor  from  the  appal- 
ling dangers  of  the  life  he  led  until  old  age 
summoned  him  to  retire.  It  has  been  fre- 
quentiy  said  tiiat  tbe  limits  of  tbe  police 
power  cannot  be  accurately  defined;  that  it 
is  not  desirable  the  Legislature  should  be 
thus  trammeled.  When  this  court  held  that 
the  Legislature  acted  In  the  legitimate,  undis- 
crlmlnating  exercise  of  the  police  power  In 
compelling  all  barbers  to  observe  strictly  the 
first  day  of  the  week,  commonly  called,  "Sun- 
day," except  In  the  village  of  Saratoga 
Springs  and  the  city  of  New  York,  the  legal 
profession  doubUess  concluded  that  tbe  elas- 
ticity of  the  undefined  had  arrived  at  Its 
Ultima  Thule.  People  v.  Havnor,  149  N.  T. 
195,  43  N.  E.  641,  31  L.  R.  A.  689,  52  Am. 
St  Rep.  707.  That  tbis  conclusion  was  er- 
roneous Is  shown  by  the  fact  that  the  case 
Is  now  doing  duty  against  the  baker,  when 
men  In  kindred  occupations  are  permitted  to 
work  as  many  hours  as  necessity  dictates. 

Another  question  in  this  case  Is  whether 
section  110,  contained  In  article  8  of  tbe 
labor  law  (chapter  415,  p.  485,  Laws  1897),  is 
within  the  police  power.  This  section  la  con- 
tained In  article  8,  which  consists  of  sections 
110,  111,  112,  113,  114,  and  115  (pages  485- 
487).  I  am  of  the  opinion  that  all  the  sec- 
tions of  said  article,  excepting  section  110, 
are  within  the  police  power,  relating  as  they 
do  to  sanitary  conditions  concerning  the  busi- 
ness of  a  baker.  Placing  section  110,  relat- 
ing exclusively  as  it  does  to  hours  of  labor  in 
bakeries  and  confectionery  establishments.  In 
article  8,  does  not  necessarily  bring  it  within 
tbe  police  power.  In  a  recent  case  this  court 
said:  "In  the  Interest  of  public  health,  of 
public  morals,  and  of  public  order,  a  state 
may  restrain  and  forbid  what  would  other- 
wise be  the  right  of  a  private  citizen.  It 
may  enact  laws  to  regulate  the  extent  of 
labor  which  women  and  children  or  persons 
of  immature  years  shall  be  allowed  to  per- 
form, and  prohibit  altogether  their  employ- 
ment In  dangerous  occupations.  Common- 
wealth V.  Hamilton  Mfg.  Co.,  120  Mass.  383; 
TIedeman's  Police  Power,  {  86."  People  v. 
Orange  County  Road  Cons.  Co.,  175  N.  T. 
84,  87,  88,  67  N.  E.  129,  130.  The  state  may 
also  regulate  the  hours  of  labor  in  deep  and 
unhealthy  mines,  and  In  any  vocation  where 
It  Is  pursued  at  the  risk  of  health  and  life. 
It  is  because  I  believe  that  the  occupation 
of  a  baker  does  not  fall  within  these  general 
principles,  and  the  array  ot  anthorittes  cited, 
I  vot6  for  reversal. 

PARKER,  C.  J.,  and  GRAY  and  VANN, 
JJ.,  read  for  afflrmance,  and  HAIGHT,  J., 
concurs.  O'BRIEN  and  BARTLBTT,  Jj« 
read  for  rerersal,  and  MARTIN,  J«  concurs. 

Judgment  afllrmed. 
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BiNNiNOBB  T.  cnr  or  Tumv  xobe 

et  al. 

(Court  of  Appeal!  of  New  Tork.    Jan.  12, 

1904.) 

BTRHBT  RAILROAD»-FAVINO  STREST— FRAN- 
CHISE—AMEN  DM  ENT—RELEAS&— DE- 
FECTS—LIABILITIES. 

1.  The  cit7  of  New  York  adc4)ted  a  resolation 
ftnthorizing  a  street  raitroad  companr  to  con- 
struct a  surface  road  in  certain  streets  on  the 
condition  that  it  should  keep  the  pavement 
within  the  tracks  and  three  feet  on  each  side 
in  repair  with  certain  stone,  to  be  designated 
bj  the  common  council.  Beld  not  a  contract 
between  the  railroad  and  the  city,  but  legisla- 
tion which  mieht  at  any  time  be  amended,  in 
view  of  the  coanged  conditions  and  interests 
of  the  public,  bo  that  the  city  could  thereafter 
enforce  a  resolution  to  repave  a  street  through 
which  the  railroad  ran  with  other  material,  and 
assess  a  portion  of  the  cost  on  the  railroad 
company. 

2.  A  city,  under  a  provision  of  its  charter  pro- 
Ttding  for  the  repairs  and  repaviug  of  streets, 
contracted  with  a  paring  company  to  repair  a 
street  through  which  a  surface  railroad  was 
operated— the  contractor  to  maintain  the  pave- 
ment  to  the  satisfaction  of  the  commisuoner 
of  public  works  for  five  years  from  the  accept- 
ance thereof — and  assessed  one-fourth  of  the 
cost  thereof  npon  the  railroad  company.  Held, 
that  the  company  was  thereby  relieved  from  a 
pTovisiiHi  in  its  franchise  requiring  it  to  keep 
the  street  in  repair,  and  from  any  liability  un- 
der Laws  1800,  p.  1112,  c.  565,  I  98,  as  emend- 
ed by  Laws  1892.  p.  1404,  e.  676,  relating  to 
tile  care  of  streets  occupied  by  street  aunace 
railroads,  so  as  aot  to  be  liable  for  injuries  by 
an  opening  along  the  tracks  in  a  street  repaved 
under  a  resolution  of  the  common  council,  and 
a  contract  made  in  pursuance  thereof,  within 
the  five  yeara. 

Cullen  and  Martin,  JJ.,  dissenting. 

Appeal  from  Supreme  Ck>art,  Appellate  Di- 
vision, Second  Department. 

Action  by  Ernest  Binnlnger  against  the 
city  of  New  York  and  others.  From  a  judg- 
ment of  the  Appellate  Division  (81  N.  Y. 
Supp.  226)  affirming  a  Judgment  for  plaln- 
tltr,  defendants  appeal.  Affirmed  as  to  de- 
fendant dty,  and  reversed  as  to  defendant 
railroad  company. 

Geoi^e  L.  Rives,  Corp.  Counsel  (James  Mc- 
Keen,  of  counsel),  for  appellant  City  of  New 
York.  Charles  A.  Collin,  William  P.  Shee- 
ban,  John  L.  Wells,  and  Thomas  L.  Hughes, 
for  appellant  Brooklyn  Heights  B.  Co.  Isaac 
M.  Kapper  and  Tbomaa  B.  Pearaall,  for  re- 
spondent. 

BARTLETT,  J.  The  main  question  raised 
on  this  appeal  by  the  defendant  railroad 
company  Is  whether,  on  the  undisputed  evi- 
dence It  rested  under  any  liability  to  keep 
the  pavement  in  repair,  within  the  statutory 
limits,  on  Court  street,  between  Fnlton  and 
Joralemon  streets,  In  the  borough  of  Brook- 
lyn, or,  whether  the  city  of  New  York  Is 
solely  liable.  The  city  of  New  York  Insists 
that  the  railroad  company  Is  ultimately  liable 
to  pay  the  judgment  which  the  plaintiff  has 
recovered  herein. 

The  plaintiff  was  injured  December  29, 
1900,  by  reason  of  driving  Into  an  opening 


negligently  1^  In  Court  street,  between  Ful- 
ton and  Joralemon  streets,  alongside  the 
track  of  the  defendant  railroad  company, 
whereby  he  was  thrown  to  the  pavement 
and  severely  injured.  The  jury  rendered  a 
verdict  In  favor  of  plaintiff  and  against  both 
defendants  for  $3,750,  upcHi  which  Judgment 
was  entered,  and  unanlmocsly  affirmed  by  the 
Appellate  Division. 

The  first  point  raised  by  the  railroad  com- 
pany is  that  its  paving  obligations,  as  suc- 
cessor by  lease  of  the  Brooklyn  City  Railroad 
Company,  were  fixed  by  the  franchise  con- 
tract of  the  latter,  the  terms  of  which  can- 
not be  changed,  except  with  the  consent  of 
the  contracting  railroad  company,  its  nic> 
cessors  or  assigns;  that  legislation  changing 
this  agreement  in  any  respect  would  be  un- 
constitutional, as  impairing  the  obligation  of 
the  contract 

It  appears  that  the  Brooklyn  City  Railroad 
Company  constructed  the  railroad  In  question 
in  the  year  1854.  The  so-called  franchise 
contract  Is  a  resolution  of  the  common  coqn- 
cU  of  the  dty  of  Brooklyn,  passed  Decem- 
ber 19,  1853,  which  recites  that  the  various 
individuals  named  therein  were  the  lowest 
bidders  under  the  resolutions  adopted  by  the 
common  council  on  the  16th  day  of  the  last 
preceding  September  for  constructing  the 
various  lines  of  railroads  mentioned.  It  also 
recites  that  the  persons  named,  and  others 
associated  with  them,  were  duly  Incorporated 
under  the  railroad  law  of  1850  (Laws  1850, 
p.  211,  c  140),  by  the  name  of  the  Brooklyn 
City  Railroad  Company,  for  the  purpose  of 
constructing,  maintaining,  and  operating  said 
lines  of  railroad,  with  a  double  track,  for 
public  use  In  the  conveyance  of  persons  and 
property;  also  that  the  railroad  company  de- 
sired the  assent  of  the  corporation  of  the  city 
of  Brooklyn  to  the  construction,  maintenance, 
and  operation  of  the  railroad.  The  resolution 
then  follows,  giving  the  assent  of  the  city, 
and  the  names  of  the  various  streets  through 
which  these  railroad  lines  were  to  run,  in- 
cluding the  location  involved  In  tills  action. 
This  assent  was  given,  subject  to  various 
conditions,  imnecessary  to  refer  to  In  detail, 
as  to  the  character  ot  the  track,  roadbed, 
cars,  rate  of  fare,  and  other  matters.  The 
following  was  among  the  conditions  named: 
"The  pavement  to  be  kept  In  thorough  re- 
pair by  said  company  within  the  tracks  and 
three  feet  on  each  aide  thereof  wlfb  the  best 
water  stone,  under  the  direction  of  sncb  com- 
petent authority  as  the  common  council  may 
designate." 

The  articles  of  Incorporation  of  the  Brook- 
lyn City  Railroad  Company,  under  the  act 
of  1850.  are  not  In  evidence.  We  hare  only 
the  resolution  referred  to,  and  a  brief  exhib- 
it, which  states  that  the  Brooklyn  City  Bail* 
road  Company  has  leased  to  the  defmdant 
company,  for  a  term  of  999  years,  the  street 
railroad  on  Court  street,  In  the  dty  of 
Brooklyn;  also  all  ftanchlaes,  rights,  and  a»- 
slgnmentB  ot  wbatsoevo*  nature  then  or 
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thereafter  possessed  or  owned  by  the  lessor. 
This  lease  Is  dated  February  14.  1S93. 

In  1854  (Laws  1854,  p.  323,  c.  140)  the  leg- 
Islatnre  passed  an  act  entitled  "An  act  rel- 
ative to  the  constmctlon  of  railroads  in  cit- 
ies," which  provided.  In  substance,  that  the 
common  conncll  of  cities  should  not  thereaft- 
er permit  to  be  constructed  any  street  rail- 
road without  the  consent  thereto  of  a  major- 
ity in  Interest  of  the  owners  of  the  property 
upon  the  streets  in  which  such  railroad  is  to 
be  constructed  being  first  bad  and  obtained. 
It  was  also  enacted  as  follows:  After  such 
consent  is  obtained,  it  shall  be  lawful  (or  the 
common  council  of  the  city  in  which  such 
street  or  avenue  Is  located  to  grant  author- 
ity to  construct  and  establish  such  railroad, 
upon  such  terms,  conditions  and  stipulations. 
In  relation  thereto,  as  such  common  council 
may  see  fit  to  prescribe."  It  was  also  fur- 
ther enacted  as  follows:  "This  act  shall 
not  be  held  to  prevent  the  construction,  ex- 
tension or  use  of  any  railroad,  in  any  of  the 
cities  of  this  state,  which  have  already  been 
constructed  in  part;  but  the  respective  par 
ties  and  companies,  by  whom  such  roada 
have  been  in  part  constructed,  and  their  as- 
BlgQS,  are  hereby  authorized  to  construct, 
complete,  extend  and  use  such  roads,  in  and 
through  the  streets  and  avenues  designated 
in  the  respective  grants,  licenses,  resolutions 
or  contracts  under  which  the  same  have  been 
Bo  In  part  constructed,  and  to  that  end  the 
grants,  licenses  and  r^lutlons  aforesaid  are 
hereby  confirmed." 

This  latter  legisIatloD  seems  to  Indicate 
that  the  original  resolution  of  the  common 
council  of  the  city  of  Brooklyn,  passed  the 
previous  year,  needed  confirmation  and  legis- 
lative approval.  Be  that  as  it  may,  we  are 
of  the  opinion  that  the  original  resolution 
of  the  city  of  Brooklyn,  In  evidence,  relating 
to  keeping  the  pavem^t  in  repair  between 
the  tracks,  and  three  feet  on  each  side  there- 
of, with  the  best  water  stone,  canoot  be  re- 
garded as  a  private  contract  between  the 
Brooklyn  City  Railroad  Company  and  the 
moDlcIpality,  but  is  rather  in  the  nature  of 
charter  legislation,  which  may  be  at  any 
time  amended  as  the  Legislatnre  deems  nec- 
essary In  view  of  changed  conditions  and  the 
Interests  of  tbe  general  public.  When  the 
Brooklyn  City  Railroad  Company  agreed  to 
pave  and  keep  in  repair  a  certain  p(M*tlon  of 
the  street  occupied  by  its  tracks,  it  undertook 
to  discharge.  In  part,  a  duty  imposed  upon 
the  municipality  by  tbe  Legislature.  In  City 
of  Brooklyn  v.  Brooklyn  City  Railroad  Co., 
47  M.  Y.  475,  485,  7  Am.  Rep.  4G9.  the  court 
■Bid:  **Thxia  a  municipal  corporation,  by  the 
conferring  and  acc^tance  of  a  charter  with 
poweraof  opening  and  controlling  streets  and 
ways,  has  put  upon  It  tbe  correiatiTe  duty  to 
the  public  of  keeping  those  ways  In  repair,  so 
that  they  may  be  safe  for  the  passage  of  the 
public.  When  one  contracts  with  that  corpo- 
ration to  keep  any  portion  of  those  streets  in 
repair.  In  consideration  of  a  license  to  ose 


them  to  his  benefit  In  an  eapedal  manner,  he, 
in  effect,  contracts  to  perform  that  duty  to 
the  public  In  the  place  and  stead  of  the  mu- 
nicipality, and  the  way  is  given  over  to  him 
for  that  purpose,  and  he  takes  It  into  his 
care  and  charge  therefor;  and  his  failure  to 
perform  his  contract  Is  a  failure  to  do  that 
duty,  and  the  damages  which  naturally  and 
proximately  result  from  nonperformance  are 
all  the  damages  which  naturally  and  prox- 
imately fall  upon  the  corporation  from  tlia 
duty  not  being  performed." 

It  cannot  be  assumed  that  when  the  Brook- 
lyn City  Railroad  Company,  in  the  year  1853. 
for  Its  own  convenience  in  operating  horse 
{  cars  on  Its  tracks,  agreed  to  lay  a  pavement 
I  suitable  for  such  purpose,  the  municipality 
1  released  control  of  the  street  for  all  future 
I  time  as  to  the  character  of  tbe  pavement,  as 
;  it  possessed  no  such  power.   It  appears  that 
aft^r  many  years  the  motive  power  was  chan- 
ged, and  tbe  convenience  and  safety  of  tbe 
public  required  a  different  kind  of  pavo- 
menL 

In  Milhau  v.  Sharp,  27  N.  Y.  611,  84  Am. 
Dec.  314,  this  court  decided  that  the  powers 
of  a  municipal  corporation  In  respect  to  the 
control  and  regulation  of  its  streets  are  held 
in  trust  for  the  public  benefit,  and  cannot  be 
abrogated  or  del^ated  to  private  parties. 
This  court  has  recently  recognized  the  prin- 
ciple in  Village  of  MechanlcvUle  v.  Stillwater 
&  Mechanlcville  Street  Railway  Co.,  decided 
at  the  St.  Lawrence  Special  Term  in  July, 
1901,  and  reported  In  85  Misc.  Rep.  513,  71 
N.  Y.  Supp.  1102.  This  case  was  affirmed  In 
the  Appellate  Division  (67  App.  Div.  628.  74 
N.  Y.  Supp.  1140),  and  in  this  court  (174  N. 
Y.  B07,  66  N.  B.  1117),  without  opinions.  Tbe 
learned  Judge  at  Special  Term  stated:  "The 
defendant  claims  that  a  contract  was  made, 
and  a  franchise  given,  specifying  the  kind  of 
paving,  to  consist  of  small  stone  between  the 
rails  and  twenty  inches  outside,  which  could 
not  be  altered  by  the  Legislature  or  by  tbe 
requirements  of  the  situation,  and  that  chap- 
ter 404,  p.  1220,  I  1,  of  the  Laws  of  1901. 
ratifies  pre-existing  contracts  with  street  rail- 
way companies  in  dtles  of  the  third  class, 
towns,  or  villages."  It  aiq;>ears  that  the  two 
so-called  franchises  were  given  to  tbe  de- 
fendant, and  contracts  made  by  it  with  tbe 
village  In  pursuance  of  the  resolution  of  the 
trustees,  each  providing  that  the  space  be- 
tween the  rails  and  the  space  of  at  least  20 
inches  outside  of  the  said  rails  on  trath  sides 
of  the  tracks  should  be  paved  with  small 
stone,  and  that  the  same  should  at  all  times 
be  kept  in  good  condition.  Some  years  there- 
after a  notice  was  served  by  the  village  re- 
quiring a  6-inch  excavation,  filled  in  with 
sand  or  gravel,  and  covered  with  vitrified 
paving  brick.  The  railway  company  declined 
to  conform  to  this  notice. 

This  court  has  thus  held  that  it  was  com- 
petent for  the  municipality,  acting  under 
delegated  legislative  power,  to  require,  after 
a  clumge  In  oondltiim  and  tha  laj^  of  aoms 
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/ears,  a  different  material  In  paving  the 
street  under  tbe  agreement  of  the  railway 
company.  This  construction  has  received 
legislative  recognition  In  the  revision  of  the 
railroad  law  (Laws  1892,  p.  14<H,  c.  676,  S 
98).  That  section  provides,  in  substance,  as 
follows:  "E^-ery  street  surface  railroad  cor- 
poration so  long  as  it  shall  contlnne  to  use 
any  of  Its  tracks  In  any  street,  avenue  or 
public  place  In  any  city  or  village  shall  have 
and  keep  in  permanent  repair  that  portion 
of  Bucb  street,  avenue  or  public  place  between 
Its  tracks,  the  rails  of  Its  tracks,  and  two 
feet  In  width  outside  of  its  tracks,  under  the 
snpervi^on  of  the  proper  local  authorities, 
and  whenever  required  by  them  to  do  so, 
and  In  such  manner  as  they  may  prescribe." 

This  brings  us  to  the  consideration  of  the 
second  point  raised  by  the  railroad  company, 
which  is,  in  substance^  that  if  it  be  assumed 
that  the  resolution  of  the  common  council  of 
the  city  of  Brooklyn  in  December,  1853,  was 
not  a  private  contract  between  the  city  and 
the  railroad  company,  and  that,  by  reason  of 
section  98  of  the  present  railroad  law,  the 
defendant  company  would  be  subject  to  its 
conditions,  under  ordinary  circumstances, 
nevertheless  certain  provisions  of  the  charter 
of  the  city  of  Brooklyn,  and  action  taken 
thereunder,  r^leved  the  defendant  company 
ttom  tbe  obligation  to  pave  tbe  street  be- 
tween  Its  tracks,  and  for  a  distance  of  two 
feet  upon  either  side,  and  to  keep  the  same 
In  r^Ir  at  the  time  and  place  of  the  acci- 
dent In  question. 

Section  60  of  tbe  charter  of  tbe  city  of 
Brooklyn  was  amended  by  chapter  1008,  p. 
2057,  of  tbe  Laws  of  1895,  and  again  by 
chapter  771,  p.  1024,  of  the  Iaws  of  1896. 
Tbe  latter  amendment  does  not  affect  the 
section  as  to  the  question  now  presented. 
The  material  portions  of  that  section,  as  so 
amended,  read  as  follows:  "The  said  board 
of  estimate  shall  each  year  Include  In  their 
estimate  of  the  amount  required  to  be  raised 
for  city  purposes  tbe  amount  necessary  to 
meet,  during  the  year,  any  existing  contract 
for  tbe  cleaning  of  streets,  and  also  the  prop- 
er proportionate  amount  of  tbe  siuns  esti- 
mated as  required  to  be  expended  under  the 
provisions  of  section  49  of  this  title,  and  also 
such  an  amount  as  they  may  deem  necessary 
and  proper  for  the  purpose  of  repairing  and 
also  Improving  tbe  condition  of  the  streets 
and  avenues  of  the  city  by  repavlng  the  same, 
and  the  amount  Included  In  the  annual  tax 
levy  of  the  city  for  the  purpose  of  repaving 
aball  be  expended  by  the  commissioner  of 
dty  works,  with  the  consent  and  approval  of 
the  mayor,  in  repavlng  any  street  or  avenue 
of  the  dty  or  portion  thereof,  with  granite 
blocks  or  Belgian  or  other  improved  pave- 
ment. The  common  council  may  also  upon 
the  petition  of  a  msjorlty  of  tbe  property 
owners,  or  the  owners  of  a  majority  of  the 
property  to  be  affected,  or  by  a  three-fourths 
vote  of  the  board  of  aldermen  and  the  con- 
sent ot  the  mayor  without  auch  petition,  re- 


pave  with  asphalt,  granite  or  other  improved 

pavement,  any  street  already  paved  at  the' 
expense  of  the  property  owners.  One-half  ot 
the  cost  of  snch  repavement  shall  be  borne 
by  the  city  at  large  and  the  other  ha!f  by 
the  property  benefited.  •  •  •  Provided, 
however,  that  In  all  cases  where  a  surface 
railroad  Is  laid  and  operated  through  any 
such  street,  one-fourth  of  the  cost  of  such 
reparoment  shall  be  assessed  upon  such  rail- 
road, and  one-fourth  thereof  on  the  other 
property  benefited  within  tbe  district  of  a» 
sessment" 

The  charter  of  Greater  New  York  went  In- 
to effect  January  1,  1898,  and  the  amended 
charter  January  1,  1901.  It  was  provided"  In 
tbe  former  (Laws  1897,  p.  20,  {  49,  subd.  21) 
and  In  the  latter  (Laws  1001,  p.  28,  c  466;  i 
49,  subd.  17)  as  follows:  "And  the  board  of 
aldermen  shall  also  fix  the  annual  license  fe^ 
not  exceeding  tbe  sum  of  twenty 'dollars,  for 
each  street  or  horse  car  daily  operated  or 
used  In  that  portion  of  the  dty  heretofore 
known  as  the  city  of  Brooklyn.  •  •  •  The 
said  license  fees  shall  be  taken  in  full  satis- 
faction for  the  use  of  the  streets  or  avenues, 
but  the  same  shall  not  release  said  company 
from  any  obligations  required  by  law  to  keep 
such  streets  and  avenues,  or  any  part  thereof. 
In  repair;  which  said  obligations  and  the  con- 
tracts, laws  or  ordinances,  creating  and  en- 
forcing the  same,  are  hereby  continued  In  full 
force  and  operation.  Bnt  nothing  in  tlila  sub- 
division contained  shall  be  construed  to  re- 
lease  any  railroad  company  In  the  city  tit 
New  York,  as  constituted  by  this  act,  from 
any  duty  or  obligation  existing  at  the  time 
this  act  takes  effect  by  virtue  of  any  law,  or^ 
dlnance  or  contract" 

On  the  20th  day  of  January,  1806,  while  tbe 
formw  charter  of  the  city  of  Brooklyn  was 
In  force,  the  common  counci]  passed  a  resolu- 
tion which  was  read  In  evidence.  In  part  as 
follows:  "Besolved,  that  this  common  coun- 
cil Intends  to  repave  Court  street  from  Jorale- 
mon  street  to  Fulton  street  (through  whieb 
said  street  a  surface  railroad  Is  laid  and  op* 
erated)  with  asphalt  pavement,  piu-soant  to 
the  provisions  of  chapter  1008  of  the  Laws  of 
1895.  Besolved,  that  tbe  district  of  assess- 
ment for  such  improrement  be  and  tbe  same 
Is  fixed  00  the  property  lyhig  on  and  aloos 
the  lines  of  said  Court  street,  between  Jorale- 
mon  street  and  Fulton  street,  on  each  side  of 
said  Court  street,  between  the  points  above 
specified,  Including  the  said  railroad  on  said 
Court  street,  between  Joralemon  street  and 
Fulton  street,  upon  which  district  ooe-half  of 
the  cost  of  such  Improvement  will  be  assessed 
pursuant  to  tbe  provisions  of  said  statute  as 
follows:  One-fourth  of  tbe  cost  of  said  pave- 
ment shall  be  assessed  upon  said  railroad  and 
one-fourth  thereof  on  the  other  pnq>erty  ben- 
efited within  tbe  district  of  tbe  aseessmait 
aforesaid." 

On  the  15th  day  of  June,  1896,  tbe  report 
of  tbe  committee  on  grading  and  paving  was 
made  to  the  conmion  fionncU  <tf  tbe  eUjr 
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Brooklyn,  and  was  read  in  evidence.  The  ma- 
terial portion  reads  aa  follows:  "Tbe  com- 
mittee on  grading  and  paving,  to  whom  was 
referred  the  matter  of  repavlng  Court  street, 
from  Joralemou  street  to  Fulton  street,  with 
uspbalt  pavement,  pursuant  to  the  provisions 
of  chapter  1008  of  the  Iiaws  of  1805,  report 
*  *  *.  Resolved  that  this  common  (suncii 
does  hereby  determine  and  decide  to  repave 
Court  street,  from  Joralemon  street  to  Fulton 
street,  with  asphalt  pavement,  pursuant  to 
the  provisions  of  chapter  1008  of  the  Laws 
of  1895,  and  the  said  Improvement  Is  neces- 
sary and  proper  •  • 

Thereafter,  and  on  the  4th  day  of  Septem- 
b^,  1896,  the  dty  of  Brooklyn  entered  Into  a 
contract  with  the  Brooklyn  Alcatrana  As- 
phalt Company,  under  said  section  60  of  the 
charter,  as  amendedi  by  which  the  asphalt 
company  agreed  to  lay  the  pavement  In  ques-, 
tlon,  and  to  maintain  the  said  work  In  good 
condition  and  to  the  satisfaction  of  the  com- 
missioner of  public  works  for  the  period  of 
five  years  from  the  final  completion  and  ac- 
ceptance thereof. 

The  defendant  r&ilroad  company  claims 
thit  by  reason  of  these  proceedings  under 
the  chartCT,  and  by  virtue  of  other  provisions 
contained  In  that  Instrument,  unnecessary  to 
consiler  in  detail  at  this  time,  it  Is  relieved 
fiom  liability.  There  Is  no  evidence  Id  this 
reccrd  that  th^  railroad  company  was  assess- 
ed and  paldl  Itii  one-quarter  of  the  tax  to 
meet  the  expenscof  this  repavlng,  but  we  arc 
of  oplTtloa  It  must  be  assumed  for  the  pur- 
poses of  thi«  case  that  such  was  the  fact, 
as  It  appears  that  the  city  of  Brooklyn,  by  Its 
contractor,  the  aipbalt  c«npany,  proceeded 
to  repavs  Court  street  with  asphalt  In  pursu- 
ance of  the  resolution  of  the  common  coun- 
cil, to  which  reference  has  been  made.  It  la 
argued  that,  while  it  may  be  admitted  that 
the  railroad  company  was  relieved  from  all 
apeuse,  other  than  the  tax  imposed  upon  it, 
for  repavlng  Court  street  with  asphalt.  In- 
cluding the  space  between  and  alongside  its 
tracks,  nevertheless  It  rested  under  the  ob- 
ligation to  keep  that  pavement  In  repair, 
when  completed,  under  section  98  of  the 
railroad  law.  This  contention  rests  in  part 
upon  the  somewhat  technical  point  that  the 
resolution  of  the  common  council  under 
which  the  city  proceeded  referred  only  to  re- 
pavlng, and  that  the  provision  in  the  contract 
between  the  city  and  the  asphalt  company  re- 
quiring the  latter  to  maintain  its  woife  In 
good  condition  for  the  period  of  five  years 
from  its  final  completion  and  acceptance  was 
not  embraced  within  the  municipal  scheme. 
We  are  inclined  to  a  mora  liberal  construc- 
tion, and  bold  that,  as  section  50  of  the  char- 
ter, as  amended,  contemplates  raising  mon^ 
for  repairing  as  well  as  repaving  streets,  the 
railroad  company,  during  the  flv«  years  suc- 
ceeding the  completion  of  the  woik  by  the 
asphalt  company  under  its  contract  with  the 
dty,  rested  under  no  obligation  to  keep  in 
repair  tike  street  within  the  statutory  lim- 


its referred  to  in  section  08  of  1p»  railroad 
law.  It  must  be  assumed  that  the  city  dls- 
cliarged  Its  duty,  and  exacted  from  the  rail- 
road company  Its  share  of  the  expense  for 
repaving  and  keeping  in  repair  the  street  for 
five  years,  and  It  would  be  Inequitable  to 
impose  upon  the  defendant  company  the  ob- 
ligation to  repair,  which,  under  ordinary  cir- 
cumstances, might  rest  upon  it  The  rail- 
road company,  as  a  taxpayer  under  this  spe- 
cial assessment,  Is  entitled  to  every  benefit 
secured  by  the  dty  in  Its  contract  with  the 
asphalt  company.  There  is  no  privity  be- 
tween the  railroad  company  and  the  asptialt 
company,  but  the  former,  having  presumably 
paid  Ite  share  of  the  tax  for  the  expense  of 
the  work  of  repaving  and  repairing,  may  as- 
sume that  the  city  will  see  to  It  that  all  re- 
pairs are  made  during  the  term  of  its  con- 
tract with  the  asphalt  company.  If  the  as- 
phalt company  failed  or  refused  to  perform, 
the  city  would  nevertheless  be  liable,  so  far 
as  the  railroad  company  Is  ccHJcemed,  to 
keep  the  pavement  In  repair  until  tlta  ez^ra- 
tion  of  the  contract 

As  the  accident  to  the  plaintiff  occurred 
In  December,  1900,  it  is  apparent  that  the 
contract  with  the  asphalt  company  was  still 
in  force,  as  the  period  of  five  years  had  not 
expired. 

In  view  of  the  very  imperfect  copdltlon  of 
tills  record  concerning  the  transactions  be-, 
tween  the  city  and  the  railroad  company  In 
the  premises,  we  express  no  opinion  as  to  the 
1^1  sltuatioQ  which  came  Into  existence  on 
the  expiration  of  the  contract  with  the  as- 
phalt company.  The  dty  of  Brooklyn  is 
primarily  liable  In  this  action,  and  must  pay 
the  Judgment  recovered  by  the  pialntiCF. 

The  Judgmente  and  orders  appealed  from 
should  be  reversed,  and  the  complaint  dis- 
missed, as  to  the  defendant  the  Brooklyn 
Heights  Railroad  Company,  with  costs 
against  the  plaintiff,  and  affirmed  as  to  the 
dty  of  Kew  Tork,  wltb  costs  to  the  plaloUfl. 
to  be  paid  by  tbe  dty, 

PABKEB,  G.  J.  I  agree  with  Judge 
BABTLETT'S  position.  Including  his  recom- 
mendation that  plaintiff  sbould  pay  coste  to 
defendant  railroad  company.  There  never 
has  been  any  doubt  of  tbe  liability  of  the 
dty  tor  plaintUFs  injuries,  so  plaintiff  could 
have  proceeded  against  it  with  perfect  safety 
.and  with  reasonable  confidence  that  if  Judg- 
ment was  procured,  it  could  be  collected  from 
defendant  dty.  But  instead  plaiotiff  chose 
to  take  the  risk  of  making  defendant  rail- 
road company  also  a'par^  to  the  action,  and 
quite  likely  for  the  reason  that  his  counsel 
assumed  that  a  la^er  verdict  could  be  ob- 
tained against  the  railroad  company  and  the 
dty  together  than  against  the  dty  alone. 
But  whether  tiiat  was  the  reason  or  not  Iw 
undertook  to  make  an  unnecessary  party  a 
defendant  with  some  hope  of  benefit  to  plain- 
tiff; and,  it  having  turned  out  that  It  was 
Improperly  made  a  party,  plaintiff  sbould 
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besr  lacb  portlOD  of  the  respoosfblUtj  for 
tlie  error  as  the  taxable  costs  coDstltute.  It 
Is  undoubtedly  true,  as  this  court  holds  in 
Conway'B  Case,  157  N.  T.  33,  51  N.  E.  39&- 
speiiklng  of  municipalities  as  to  wblch  there 
is  no  legislation  to  be  regarded  as  modifica- 
tion of  section  98  of  the  railroad  law— tbat 
under  tbat  section  "the  duty  of  keeping  such 
portion  of  the  streets  In  permanent  repair  [by 
the  railroad  company]  is  not  suggested  or 
advised,  but  Is  commanded."  Bat  that  sec- 
tion must  be  read  in  connection  with  local 
statutes,  where  there  are  any  bearing  upon 
the  subject,  as  is  the  case  In  the  dty  of  New 
York.  It  would  be  absurd  to  read  section  98 
as  applying  to  the  railroads  of  the  dty,  and 
to  read  the  charter  as  affording  an  entirely 
Independent  proceeding,  placing  additional 
burdens  upon  the  railroad  company.  Section 
98  of  the  railroad  law  [nvvldes  that  the  rail- 
road  company  shall  keep  the  streets  In  repair 
between  the  tracks  and  for  two  feet  outside, 
and,  inasmuch  as  It  is  held  In  Conway's 
Case^  supra,  tbat  the  tAty  authorities  may  de- 
termine that  the  entire  street  shall  be  re- 
pared,  and  with  a^halt,  bat  that  tiiey  may 
not  impose  upon  the  abutting  owners  the  ex- 
pense of  repavlng  between  the  railroad  tracks 
and  for  two  feet  outside,  the  burden  of  re- 
paving  that  part  of  the  street  must  be  upon 
the  railroad  company  under  section  98.  So 
nnder  that  antborlty,  if  that  section  was  the 
govemiiv  section  when  the  street  In  ques- 
tion was  repaved  with  asphalt,  the  railroad 
company  would  have  been  required  to  bear 
the  cost  of  repavlng  between  the  tracks  and 
for  two  feet  outside,  leaving  the  abutting 
owDers  to  bear  the  rest  of  the  expense.  But 
the  local  authorities  did  not  understand  that 
section  98  controlled.  They  found  a  provl- 
aton  of  the  charter  which  requires  the  rail- 
road company  to  pay  25  per  cent,  of  the  ex- 
pense of  repavlng  the  streets,  and  the  mu- 
nicipal authorities  followed  their  charter,  not 
section  98  of  the  railroad  law;  and  they 
were  right,  because  the  charter  is  Inconslst- 
eat  with  section  98,  and  should  be  construed 
as  a  modification  of  the  goieral  law  so  far 
as  the  dty  of  New  York  Is  concerned.  Oth- 
erwise we  should  have  the  absurd  result  of 
treating  the  two  statutes  as  cumnlatlTe  so 
for  as  they  concern  the  burdens  of  the  rail- 
road company  as  to  street  imiM«vements,  aec- 
tion  98  requiring  the  railroad  to  r^ave  be- 
tween the  tracks  and  for  two  feet  outside, 
and  the  charter  requiring  the  railroad  to  pay 
26  per  cent  of  Uie  cost  of  repaving  the  en- 
tire street 

The  general  statute  and  the  charter  may 
be  taarmoolzed  and  read  together  so  as  to 
produce  the  result  nndoubtedly  Intended  by 
the  Leglalatuie.  And  thus  read,  while  the 
general  duty  to  repair  between  ttie  tracks 
and  for  two  feet  outside  rests  upon  the  rail- 
road as  between  it  and  flie  dty— «  duty  which 
the  dty  may  enforce— still,  In  ease  the  local 
anthorides  elect  to  tepsve  fbe  whole  street; 


the  charter  provisions  apply,  and  under  them 
the  dty  has  full  control  of  the  matter  of 
repaving  and  may  Impose  2S  per  cent  of  the 
cost  upon  the  railroad  company,  and  cannot 
Impose  more  or  less,  notwithstanding  the 
proTlsiona  of  section  98,  which  within  the 
city  of  New  York  do  not  apply  when  a  re- 
pavement  is  made  by  the  city. 

Proceedings  were  taken  under  the  charter 
to  repave  the  street  and  to  keep  that  repave- 
ment  in  repair  for  fire  years.  The  contract 
was  to  that  ^ect  and  the  assessment  made 
to  meet  the  expense  of  such  repavement  In- 
cluded the  amount  necessary  to  keep  the 
repavement  in  repair  for  five  years.  Can 
any  one  deny  tbat  the  dty  has  the  right  to 
do  this?  Is  It  questioned  that  the  extra 
expense  of  obtaining  a  contract  that  the  re- 
pavement should  be  kept  good  for  the  period 
of  five  years  la  a  proper  expense,  and  one 
that  may  be  collected  out  of  those  obligated 
to  repave'the  street?  I  bare  heard  no  sug- 
gestion of  doubt  as  to  how  these  questions 
should  be  answered;  for  concededly  the  dty 
has  the  right  under  Its  charter  to  make  such 
a  contract  and  those  charged  with  the  ex- 
pense of  repaving  must  be  bound  to  pay  the 
extra  cost  df  obtaining  a  contract  to  keep 
the  repavement  In  repair  for'  five  years. 
The  municipal  authorities  therefore  did  pre- 
dsely  what  they  had  the  right  to  do,  and. 
having  obtained  a  contract  that  the  repave- 
ment should  be  kept  in  repair  for  five  years, 
supported  by  a  sufficient  bond  for  faithful 
performance,  the  railroad  company  was  re- 
lieved for  that  period  from  the  duty  of  re- 
pairing In  so  far  at  least  as  ordinary  wear 
and  tear  was  concerned;  for  the  dty,  hav- 
ing full  authority  in  the  premises,  had  pro- 
Tided  for  keeping  the  street  between  the 
tracks  as  well  as  elsewhere  In  repair,  and 
had  presumably  coUeded  the  money  needfid 
therefor.  That  the  railroad  company  and 
the  officials  connected  with  the  highway  de- 
partment of  the  dty  recognized  this  to  be 
tile  effect  of  what  was  done  In  connection 
with  the  reparement  of  the  street  Is  shown 
by  the  letter  written  less  than  five  months 
before  the  accident  by  one  of  the  railroad 
company's  engineers  to  the  dty  engineer  4^ 
highways  calling  his  attention  to  holes,  one 
of  which  occasioned  this  acddent.  He  said: 
"I  believe  the  contractor  is  under  guaranty 
to  keep  this  pavement  In  repair  for  S  years. 
Will  yon  kindly  take  steps  to  hare  the  pave- 
ment put  in  better  shape  before  there  la 
any  cause  for  a  salt  for  damages?"  TO  this 
the  prlndpal  assistant  engineer  of  the  hlgSi- 
way  department  replied  fbor  days  later, 
"EhB  contractor  this  momlnff  took  out  a 
permit  for  repairing  the  same,  and  I  pre- 
sume the  work  will  be  done  at  once."  Bat 
the  repairs  were  not  actually  made,  and 
about  five  months  thereafter,  but  within  the 
period  of  five  years  covered  by  the  contract, 
this  acddent  happened.  For  It  the  dty  is 
responsible,  and  I  bellen^  nnder  tbe  statntoa 
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which  are  referred  to  In  detail  In  Judge 
BARTLETT'S  opinion  and  in  the  dlssentlog 
opinion,  It  alone  la  re^nslbla 

GinXEN,  J.  (dissentlDg).  Am  I  concur 
-with  Judge  BARTLETT  in  the  Tlew  that 
the  terms  and  conditions  of  the  consent  giv- 
en by  the  city  of  Brooklyn  in  lKi3  to  the 
Brooklyn  City  Railroad  for  the  construction 
of  Its  road  did  not  constitute  such  a  con- 
tract a&  to  exempt  that  compaoy  and  the 
appellant  the  Brooklyn  Heights  Railroad 
Company,  Its  lessee,  from  the  proTldons  of 
aectlon  98  of  the  railroad  law  (chapter  676, 
IK  1404,  I^aws  1892),  It  IB  necessary  for  me 
to  discuss  only  the  question  whether  the  re- 
paTement  of  the  street  by  the  city  author- 
Itlea  relieved  the  appellant  from  the  duties 
and  obligations  which  concededly  would 
otherwise  rest  upon  it  under  the  section  of 
the  railroad  law  dted.  By  that  section  It  la 
enacted:  "Every  street  surface  railroad  cor- 
poratlon  bo  long  as  It  shall  continue  to  nae 
any  of  its  tracks  In  any  street,  avenue  or 
public  place  In  any  dly  or  village  shall  have 
and  keep  In  permaaent  repair  that  portion 
of  such  street,  avenue  or  public  place  be- 
tween its  tracks,  the  rails  Of  its  tracks,  and 
two  feet  In  width  outside  of  its  tracks,  un- 
der the  snpervisitHi  of  the  proper  local  au- 
thoritlefly  and  whenever  required  by  them  to 
do  so,  and  In  such  manner  as  they  may  pre- 
scribe." This  duty  was  imposed  on  street 
railroad  companies  for  the  safety  and  se- 
curity of  the  traveling  public  as  well  as  for 
the  pecuniary  benefit  of  the  municipality, 
and  rendered  every  company  liable  to  any 
traveler,  who  mi^t  be  injured  by  the  fail- 
ure of  the  company  to  discharge  Its  obliga- 
tion. McMabon  t.  Second  Ave.  R.  B.  Oo., 
75  N.  T.  281.  Iliougfa  the  city  was  not  re- 
lieved from  responsibility  for  the  safety  and 
security  of  Its  streets,  the  obligation  as  to 
the  part  ol  the  street  lying  between  and 
adjacent  to  the  tracks  was  primarily  on  the 
railroad  company.  City  of  Brooklyn  v. 
Brooklyn  aty  R.  R.  Co.,  47  N.  T.  475,  7  Am. 
Rep.  469.  As  was  said  by  this  court  In  Gon- 
■way  T.  City  of  Rochester,  137  N.  T.  S3.  51 
N.  K  395,  "The  duty  of  keeping  such  portion 
of  the  streets  in  permanent  repair  [by  the 
railroad  company]  Is  not  suggested  or  ad- 
vised, but  is  commanded."  Such  were  the 
rights  and  duties  of  tbe  parties  when  the 
city  re  paved  tbe  street  with  asphalt  under 
the  proTlsIoDS  of  section  50,  tit.  15,  of  the 
charter  of  the  city  of  Brooklyn  (chapter  583, 
p.  1059,  Laws  ISSS,  as  amended  by  chapter 
1008,  p.  2057,  Laws  1895).  The  section  di- 
rected the  board  of  estimate  to  raise  each 
year  such  amount  "as  they  may  deem  neces- 
sary and  proper  for  the  purpose  of  repair- 
ing and  also  Improving  the  condition  of  the 
streets  and  avenues  of  the  city  by  repavlng 
the  same."  It  provided  that  the  common 
council  might,  upon  the  petition  of  a  major- 
ity of  the  property  owners,  or  by  a  three- 
foortbs  vote  without  such  petitlcMi,  "repave 


with  a^halt,  granite  or  other  Imi^oved  pave- 
ment, any  street  already  paved  at  the  ex- 
pense of  the  property  owners.  One-half  of 
the  cost  of  such  repavement  shall  be  borne 
by  the  city  at  large  and  the  other  half  by 
the  property  benetited.  *  •  •  provided, 
however,  that  in  all  cases  where  a  surface 
railroad  la  laid  and  operated  through  any 
such  street;  one-fourth  of  the  cost  of  such  re- 
pavement  shall  be  assessed  upon  such  rail- 
road, and  one-fourth  thereof  on  the  other 
property  benefited  within  the  district  of  as- 
sessment" Thla  section  does  not  purport  to 
relieve  In  any  manner  the  railroad  company 
from  its  duties,  Imposed  under  the  railroad 
law.  to  keep  its  portion  of  the  street  la  re- 
pair. If  we  assume,  however,  that,  as  the 
charter  authorized  the  city  to  do  tbe  re- 
paving,  the  railroad  company  could  not  be 
held  responsible  for  the  laying  of  sucb  pave- 
ment this  principle  would  have  no  applica- 
tion as  to  Its  duty  to  maintain  the  street  in 
repair  after  the  pavement  had  been  laid. 
The  resolution  of  the  common  council,  which 
was  a  prerequisite  to  any  action  "by  the  ad- 
ministrative officers  of  the  city,  authorizes 
only  repavlng  the  street  My  associate  is 
of  opinion  that  the  difference  between  re- 
pavlng and  repairing  the  street  Is  technical 
and  narrow.  1,  on  the  contrary,  think  that, 
a  radical  distinction  between  the  two  Is 
made  both  by  the  charter  Itself  and  by  the 
decisions  of  this  court  Not  only  does  sec- 
tion 50  distinguish  between  repairing  and 
repavlng  by  providing  that  money  may  be 
raised  for  both  purposes,  while  authorizing 
an  assessment  to  be  laid  only  for  one  (re- 
pavlng), but  section  48  of  the  same  title  pro- 
vides In  express  terms:  "The  expense  of 
repairing  the  streets  of  said  dty  shall  be  a 
general  city  charge;  and  tbe  commisrioner 
of  city  works  shall  have  exclosiTe  power  In 
relation  to  the  repairing  of  streets,  but  In 
no  one  year  shall  such  expense  exceed  the 
amount  raised  for  that  purpose  in  the  gen- 
eral tax  levy."  Thus  the  expenditure  of  all 
moneys  raised  under  section  50  for  the  re- 
pair of  streets  was  under  the  exclusive  con- 
trol of  the  commissioner,  and  the  common 
council  had  nothing  to  do  with  It;  while,  on 
the  contrary,  repavlng,  which  was  to  be 
followed  by  a  local  assessment,  could  only 
be  made  on  the  action  of  the  common  coun- 
cil. Therefore,  If  the  contract  entered  into 
by  the  commissioner  of  public  works  with 
the  asphalt  company,  which  provided  for 
keeping  the  pavement  in  repair  subsequent 
to  the  time  It  was  laid  down,  purported  to 
relieve  the  railroad  company  from  its  stat- 
utory obligation  to  the  public,  it  was  solely 
the  unauthorized  act  of  an  administrative 
bfflcer  of  the  city,  and  was  In  that  respect 
of  no  validity. 

I  .have  said  that  the  distinction  between 
repavlng  and  repairing  the  pavement  Is  rec- 
ognized by  the  Judicial  dedslona.  See  Peo- 
ple ex  rel.  Hall  v.  Maher,  66  Hun.  81,  9  N. 
Y.  Snpp.  94;  CUj  ot  Schenectady  Unloa 
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CoUege,  86  Hun,  179,  21  N.  T.  Supp.  147; 
People  ex  rel.  North  t.  Featherstonliaugb, 
172  N.  Y.  112,  64  N.  B.  802,  GO  I*  R.  A.  768. 
Zn  the  case  la»t  cited  an  award  of  a  cbntract 
for  repaying  a  street  was  aBsalled  on  the 
ground  that  the  contract  required  the  con- 
tractor to  keep  the  street  in  repair  a  certain 
number  of  years.  It  was  there  said  by  this 
court:  "It  will  readily  be  seen  that  the  ques- 
tion raised  la  one  of  considerable  importance 
to  the  public,  especially  to  the  cities  whose 
charters  provide  for  the  construction  of  pave- 
ment in  streets  at  the  expense  of  the  abut- 
ting owners  of  real  property  or  the  property 
benefited,  and  that  the  pavement  when  con- 
structed shall  be  kept  in  repair  at  the  ex- 
pense of  the  city."  The  award  of  the  con- 
tract was  upheld  on  the'  sole  ground,  how- 
ever, that  "the  repairs  required  by  the  con- 
tract have  reference  to  making  good  the  Im- 
perfect work  done. or  the  defective  material 
used  therein:  in  other  words,  that  it  Is  in 
effect  a  guaranty  as  to  the  quality  and  char- 
acter of  the  pavement"  Whether  the  same 
construction  Is  to  be  given  to  the  provisions 
of  the  contract  before  us  it  Is  not  necessary 
to  DOW  determine.  That  question  would  be 
presented  if  an  assessment  levied  for  the 
cost  of  the  improvement  should  be  assailed. 
There  is  no  proof  in  the  record  that  the  ap- 
pellant railroad  company  has  paid  any  such 
assessment.  In  the  absence  of  proof  no  pre- 
sumption to  that  effect  arises. 

The  Judgment  should  be  affirmed,  with 
costs. 

GBAT  and  O'BRIBN.  JJ.,  and  PABEBB, 
0.  3^  In  opinion,  concur  wltb  BABTLBTT, 
J.  OUIiLEN,  J.,  reads  dissenting  opinion, 
and  MAKTIN,  J«  concurs.  HAIGHT,  J., 
atMent 

Judgment  accordingly. 


ad  JaA.  flOl) 

LIOHTOAP  T.  KONOVOSET. 
(Supreme  Court  of  lodiana.   Jan.  7,  1904.) 

JUSOHBNT  —  RKVIBW  —  ACTION  TO  REVIEW  — 
COMPLAINT— SUFFICIENCT— WANT  OP 
FACTS-DBMURRBR. 

L  Where,  in  an  action  to  review  a  judgment 
against  plaintitC,  the  only  gronnd  alleged  m  the 
complaint  was  that  the  court  erred  in  overrul- 
ing plaiatiff's  motion  for  a  new  trial  in  the 
original  action,  bat  It  was  not  alleged  that  the 
court  made  any  ruling  to  which  exception  was 
taken,  and  whldi  was  assigned  as  a  cause  for 
a  new  trial,  and  neither  tbe  motion  for  a  new 
trial,  nor  any  of  the  grounds  assigned,  nor  the 
substance  thereof  was  set  forth  in  the  com- 
plaint, a  demurrer  for  want  of  facts  was  prop- 
wly  sustained. 

Appeal  from  Circuit  Court,  Starke  County; 
George  W.  Beaman,  Judge. 

Action  by  Henry  Lightcap  against  Joseph 
Konovosky.  From  a  Jndgment  sustaining  a 
demurrer  to  tbe  complaint,  plaintiff  appealed. 
Transferred  from  Appellate  Court  under  sec- 
tion 1337U,  Bums*  Ber.  St  ISOl  (Acta  1001.  p. 
SM^  Affirmed. 


H.  R.  Bobbins,  for  ai^Ilaiit   Nichols  A 

Foster  and  Simon  Bybee,  for  appellee. 

MONKS.  J.  Appellant  brought  tills  action 
to  review  a  Judgment  rendered  In  favor  of 
appellee  against  him.  A  demurrer  for  want 
of  facts  to  the  complaint  for  review  was  sus- 
taified,  and,  appellant  refusing  to  plead  fuj> 
ther,  Judgment  was  rendered  In  favor  of.  ap- 
pellee. It  is  insisted  by  appellant  that  tbe 
court  erred  In  sustaining  said  demprrer.  It 
is  the  settled  rule  in  this  state  In  proceedings 
to  review  that  all  the  facts  necessary  to  con- 
stitute a  cause  of  action  must  be  alleged  in 
the  complaint  so  that  the  same  is  sufllcient 
to  withstand'a  demurrer  for  want  of  facta 
without  resortiiig  to  the  exhibits.  Murphy 
T.  Branaman,  156  Ind.  77,  80-82,  69  N.  E. ' 
274;  Wabash  K.  Co.  v.  Young,  154  Ind.  24, 
26,  55  N.  B.  853,  and  cases  cited;  Travelers', 
etc.,  Co.  V.  Prairie  School  Tp.,  161  Ind.  36, 
38-41,  40  N.  B.  1,  51  N.  B.  100.  and  cases 
cited;  Jamison  v.  Lake  Erie,  etc.,  B.  Co.,  149 
Ind.  521,  48  N.  B.  223.  The  only  ground  for 
review  alleged  in  the  complaint  Is  that  the 
court  erred  in  overruling  bis  motion  for  a 
new  trial  in  the  original  cause.  It  is  not 
averred  that  the  court  made  any  ruling  In 
that  case  to  which  exception  was  taken  and 
which  was  assigned  as  a  cause  for  a  new 
trial.  Neither  the  motion  for  a  new  trial,  nor 
any  of  the  grounds  assigned  for  a  new  trial 
In  the  original  action,  nor  tbe  substance 
thereof  la  set  forth  or  stated  In  the  complaint 
Unless  we  refer  to  the  trauscrtpt  of  the  pro- 
ceedings In  the  original  case,  it  is  not  pos- 
sible to  ascertain  what  rulings  the  court 
made  which  were  causes  for  a  new  trial,  or 
whether  they  were  assigned  as  causes  there- 
for. It  is  clear,  under  the  aatborlties  cited, 
that  the  court  did  not  err  la  sustaining  the 
demurrw  to  the  complaint 

Judgment  affirmed. 


(US  lod.  sa) 
SDU1TNDS  ELECTRIC  CONST.  00.  T. 
MARIOTTB.  ^ 

(Supreme  Court  of  Indiana.   Jan.  8,  1001.) 

AFPEAIf-RBCORD— RESERVATION    DP  EXCKF- 
TI0N8— TENDER  OF  PATUBNT— liBQAI. 
TENDER-WAIVER  OF  OBJIXTTION. 

1.  A  reservation  of  an  ezceptiiott  to  a  ruling 
I>ermitting  the  filing  of  an  additional  answer 
cannot  be  shown  by  a  recital  in  the  ori^nal  bill 
of  exceptions  containing  the  evidence  and  in- 
corporated in  the  transcript. 

2.  It  could  not  be  contended  that  money  of- 
fered was  not  a  legal  tender  when  it  was  shown 
to  be  money  of  tlie  United  States,  and  was  re- 
fused on- the  ground  that  it  was  insufficient  in 
amount,  there  being  no  objection  to  the  kind 
of  money  in  which  tbe  tender  was  made. 

Appeal  from  Superior  Court.  Allen  County, 
J.  H.  Alkeu,  Judge. 

Action  by  the  Edmunds  Electric  Construc- 
tion Company  against  Horace  Mariotte. 
Prom  a  Judgment  for  defendant,  plaintiff  ap- 
peals. Transferred  from  Appellate  Court  un- 
der Boms*  Ber.  St  1801.  1  1337a.  Affirmed. 

>  RsbearlDB  dented. 
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EaUson  &  Eeegan,  for  appellant  Blttliiget 
A  Howk,  for  appellee. 

OILLBTT,  O.  J.  Appellant  commenced 
tbis  suit  against  appellee  to  recover  on  an 
Implied  contract  for  fnmlshtnsr  and  Instatllitf 
certain  electrical  work  and  to  eatabllsb  and 
forecloiie  a  meclianl<^s  ll«i  on  such  account 
During  the  reception  of  tbe  eTldenee  the  trial 
conrt  permitted  appellee  to  file  an  additional 
paragraph  of  answer.  It  does  not  appear 
that  a  r^ly  was  filed  to  any  of  the  special 
answers.  Tbe  record  shows  a  finding  In 
favor  of  appellant  In  the  sum  of  9^5,  that  a 
tender  of  said  snm  bad  been  made,  and  that 
at  the  time  of  tbe  finding  tbe  money  tender- 
ed was  In  tbe  hands  of  the  clei^  There  was 
a  Judgment  in  favor  of  appellee  for  costs. 

Appellant  urges  that  the  court  below  erred 
In  permitting  appellee  to  file  said  additional 
paragraph  of  answer,  and  that  It  does  not 
appear  from  the  evidence  that  the  money 
<^red  appellant  was  li^al  tnider.  The  rec- 
ord pn^)er  does  not  show  that  at  the  time  of 
fillip  said  answer  appellant  reserved  an  ex- 
ertion to  ftui  court's  mUng  In  permitting 
Mid  answo:  to  be  filed.  An  attempt  baa 
been  made  to  show  tbe  reservation  of  audi 
exception  by  a  recital  in  tbe  original  Mil  of 
exceptltms  containing  the  evidence,  which 
bill  has  been  incorporated  in  tbe  transcript 
This  Is  insuAcIent  Haynard  v.  Waldllcb, 
156  Ind.  562,  80  N.  B.  348;  Cooney  v.  Am. 
Mnt  Life  Ins.  Co.  and.  Sup.)  67  N.  B.  969; 
Bwbanks  Han.  of  Prac  I  29.  -As  to  13ie  ten> 
der.  It  Is  objected  that  It  does  not  pppear 
that  the  money  offered  appellantfs  manager 
was  legal  tender.  It  appears  that  appellee, 
In  the  presence  of  said  manager,  counted  out 
and  offered  to  Mm  tbe  amount  that  appellee 
claimed  to  be  dufc  Tbe  money  offered  was 
shown  to  be  mon^  of  tbe  United  States. 
Tbe  dispute  between  the  parties  waa  over 
the  amount  of  the  bill  for  the  work  and  ma- 
terials. Said  manager  refused  tbe  money 
offered,  and  did  not  object  to  tbe  kind  of 
money  In  which  tbe  tender  was  sought  to  be 
made.  ■  There  la  no  merit  In  tbe  contention 
of  sibilant  as  to  the  point  under  considera- 
tion. It  Is  stated  by  Prof.  Parsons  that,  if 
tbe  amount  due  "be  offered  In  bank  bills 
which  are  current  and  good,  and  there  Is  no 
objection  to  them  at  the  time  on  the  ground 
that  they  are  not  money.  It  will  be  considered 
so  far  an  objection  of  form  that  it  cannot 
afterwards  be  advanced."  2  Parsons  on  Con- 
tmets.  *p.  646.  See  Boyd  v.  OIv^,  82  Ind. 
SH  800. 

Judgment  affirmed. 


an.  Ind.  GBO) 

BTATB  ex  rel.  BOARD  OP  COM'RS  OF 
DBARBOBN  COUNTY  v.  SHUTT8  et  al. 
fSnpreme  Conrt  of  Indiana.   Jan.  6,  1904.) 

001TNTT  0FFICKR8— ALLOWANCE  TO  CLERK- 
LEO  AL  IT  Y— ST  AT  UTES. 

LThoii^  the  salaries  of  couo^  clerks  are 
fizsd  hf  uw,  and  graded  la  proportion  to  the 


lie  com  ft^.-. 

ofllce,  h        "  " 
1901,  I  Tr.:  . 
an  impenuT«  ^u* ;  ^  ^ 
tn,  when  wr^iMiL 
other  public  rwasi.'  „  - ' 

CQStodlSD  to  tn:^:r.j^' 

one  performfng  ts.*  *  ^ 

ance  therefor,  sm  fc-.  -u, 

(Rev.  SL  iSSl,  I  1,:  ^, 

by  the  board  to  el»-.-i.(  »■ 

spedflcally  reqaiKd  -.j  , 

pensable  public  nee«*>.tr.  ' 

Appeal  from  ClrcaSt  0>-.-  - 
ij;  N.  S.  GWan,  Judse. 

Action  by  the  state  of  , 
of  the  boarfl  of  commisH:cr,i-:t  -/    1  .  " 
county,  against  Frank  B.  S:, 
trator  of  the  estate  of  David  T//»  , 
ceased,  and  others.   From  a  J  v,?..-  -i-- 
defendants,  plaintiff  appeals.    Tr,,-,*'  . 
from  the  Appellate  Court  under  Borur  i>. 
St  1901,  S  13370.  Affirmed. 

W.  N.  Hauck,  for  appellaut  McUuIks.  4 
McMuIlen  and  Boberts  &  Johnsbm,  tor  tu- 

pellees, 

HADLET,  J.  This  is  ah  action  by  appel- 
lant against  Frank  B.  Shutts,  as  admlnlBtm- 
tor  of  the  estate  of  David  Lostutter,  de- 
'  ceased,  and  three  other  persons,  bis  sureties, 
on  th^  official  bond  of  the  decedent  as  clerk 
of  Dearborn  county,  for  tbe  recovery  by 
the,  county  of  certain  sums  of  money  al- 
leged to  have  been  allowed  to  and  retained 
by  Lostutter,  as  clerk,  contrary  to  law.  The 
court  sustained  appellees'  motion  to  strike 
out  of  tbe  complaint  three  several  Items,  to 
wit:  "For  per  diem  attendance  on  circuit 
court  of  Dearborn  county,  aggregating,  $088; 
for  preparing  bar  dockets  (from  which  print- 
ed copies  aro  made)  per  order  of  court,  and 
paid  oot  of  county  treasury,  aggregating 
$325;  for  money  allowed  by  the  board  of 
commissioners  of  Dearborn  county  under  spe- 
cial contract  for  restoring  complete  record 
No.  4,  court  of  common  pleas,  from  1864  to 
1875  ?1G0." 

The  questions  arising  upon  the  first  two  of 
these  Items  are  directly  ruled  against  appel- 
lant Jn  tbe  recent  case  of  Board,  etc.,  v. 
Flynn  (Dec.  18,  1903)  69  N.  E.  159;  and  since 
that  case  received  full  consideration,  we 
deem  It  unprofitable  to  extend  this  opinion 
by  repeating  here  the  grounds  upon  which  it 
rests. 

With  respect  to  the  third  Item,  enough  Is 
shown  by  tbe  complaint,  and  motion  to  strike 
out  as  embraced  la  the  bill  of  exceptions,  to 
make  it  appear  that  the  allowance  of  $160 
was  under  a  special  contract  with  the  com- 
missioners to  restore  complete  record  No.  4 
of  tbe  court  of  common  pleas  from  1864  to 
1875  for  that  sum,  under  the  Indispensable 
public  necessity  statute.  Section  7853,  Burns' 
Rev.  St.  1901  (section  576G,  Rev.  St  1881). 
And  this  brings  tbe  item  squarely  within  the 
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ruling  of  Board  t.  Ultcbell,  131  Ind.  370,  80 
N.  B.  409,  15  L.  R.  A.  520.  and  within  the 
leneral  principle  announced  In  the  fourtli 
paragraph  of  the  complaint  In  the  Plynn 
Oase.  Section  7911,  Bunu'  Ber.  8t  1901 
(section  6809,  Ber.  St  1881),  makes  it  the  im- 
peratlTe  dntj  of  the  board  of  commissioners, 
when  necessary  to  preserve  any  court  or  oth- 
er public  record  of  the  county,  to  direct  the 
clerk  of  the  county,  or  other  custodian 
cer,  to  transcribe  the  aame^  and  to  make  the 
<me  performing  the  -work,  a  reasonable  allow- 
ance therefw,  to  be  paid  as  other  allovao- 
ces  are  paid.  It  is  Jnst  as  dear  now*  under 
the  pres'ent  fee  and  salary  law,  as  when  the 
opinion  in '  the  Mitchell  Case  was  written 
(1891),  that  the  Legislatore,  in  fixing  the  just 
and  reasonable  salary  of  the  seTeral  county 
officers,  had  In  mind,  and  based  the  amount 
of  salary  allowed  upon,  the  current  wdinary 
duties  required  of  the  officers,  and  such  nevr 
duties  as  might  be  added  during  tb^  incum- 
bency. The  salary  amounts  fixed  by  the 
law  are  declared  to  be  graded  "In  proportion 
to  the  population,  and  the  necessary  serrlces 
required  in  each  of  said  several  counties"; 
that  la,  the  necessary  services  expected  to  be 
required  from  the  amount  of  population  and 
the  performance  of  the  duties  usual  to  the 
office.  In  the  very  nature  of  things,  the  As- 
sembly could  not^  and  we  will  not  assume 
that  it  attempted  to,  pass  a  &lr  and  Just  sal- 
ary law  to  cover  all  extraordinary  and  unex- 
pected happenings  that  shall  require  the  ex- 
penditure of  much  mon^  and  labor  to  save 
the  county  from  serious  loss,  and  whldi  could 
not  have  berai  within  the  reasonable  contem- 
plation of  the  Legislature,  nor  of  the  officer 
when  he  accepted  the  office.  The  reproduc- 
tfon  or  recopylng  of  a  public  court  record, 
made  more  titan  20  years  before,  and  worn 
out  by  use,  cannot,  therefore,  be  considered 
official  boslnesB  of  tiie  clerk.  It  Is  not  found 
in  any  schedule  of  duties  required  of  the 
clerk,  and  may  be  performed  by  any  quali- 
fied person  as  well  as  by  that  officer.  Section 
7911,  supra,  provides  that  the  commissioners 
shall  enter  an  order  directing  the  officer 
In  whose  cnsto^  the  Impaired  record  may 
be  to  copy  it,  bnt  the  statute  also  directs  that 
the  commissioners  shall  pay  him  for  It  It 
will  be  observed  that  the  statute  does  not 
pretend  to  make  it  the  official  duty  of  the  of- 
ficer to  do  the  work.  It  Is  manifest  from 
the  statute  tliat  the  pnrimse  of  tlie  Legisla- 
ture was  to  provide  for  the  preservation  of 
public  records  that  had  become,  from  any 
cause,  impaired,  or  spoliated;  and  the  officer 
in  charge  was  deemed  the  most  proper  and 
convenient  person  to  do  the  work,  but  was 
not  expected  to  do  it  without  a  fair  compen- 
sation. The  "indispensable  public  necessity" 
statute  (section  7853,  supra),  "by  the  clearest 
implication."  says  Elliott  J.,  In  the  Mitchell 
Case,  "implies  that  there  are  Instances  In 
which  the  power  to  make  allowances  to  pub- 
lic officers  may  be  exercised.   If  there  were 


no  such  instances,  ttie  statute  would  be  mean- 
ingless." Instancea  in  which  allowances  may 
be  made  to  a  public  cfflcer— not  to  him  In  bis 
official,  but  In  his  private*  capacity—for  some 
extra  service  rendered  the  county.  We  think 
Lostntter's  service  In  reproducing  the  old  rec- 
ord comes  within  this  class,  and,  as  further 
said  in  the  Mltobell  Gaso,  "his  claim  Is  not 
for  official  service,  nor  for  added  official  du- 
ties. The  dalm  Is  solely  and  exclusively  for 
compensation  due  under  a  contract" 
Judgment  affirmed. 

MONKS,  J.,  absent  during  the  oonaldera- 
tion  of  tills  case. 


an.  Ind.  S87) 

BOYD  V.  LOGANSPORT,  R.  ft  N.  TRAC- 
TION CO.,  BirC..  et  aL 

(Snprema  Court  of  Indiana.   Jan.  6,  iOOL) 

WniNCTION— GROUNDS  OP  RELIEF— ADEQUAOT 
OF  LEQAL  REMEDT— CONDEMNATION  PRO- 
GEE  DINGS— COLLATERAL  ATTACK. 

1.  The  right  of  a  corporation  to  ezerdse  the 

Sower  of  eminent  domain  is  a  question  to  be 
etermined  in  coodeuaation  proceedingB,  and  ■ . 
salt  to  enjoin  a  corporation  from  building  -on 
land  for  the  appropriation  of  whldi  rient  of 
way  proceediugB  had  been  commenced  hy  it  can- 
not be  maintained. 

2.  The  fact  that  a  court  in  condemnation  pro- 
ceedings may  make  an  erroneous  ruling  does 
not  entitle  the  agerieved  party  to  an  injunction, 
but  the  remedy  is  by  appeal  from  the  ruling 
if  authorized  by  statute,  or,  if  not,  by  appeal 
from  the  final  judgment. 

Appeal  from  Circuit  Court,  Cass  Connty; 
Joseph  M.  Rabb,  Special  Judge. 

Action  by  Fred  G.  Boyd,  agent  Logan  sport, 
Rochester  &  Northern  Traction  Company,  etc., 
and  others.  From  a  Judgment  for  defend- 
ants, plaintiff  appeals.  Transferred  from 
Appelate  Court  under  Bums'  Rev.  8t  1901, 
S  1B87U  (Acte  ISm.  p.  090).  Afllrmed. 

Lairy  ft  Maboney  and  Nelson  ft  Myers,  for 
appellant  A.  W.  Brady,  Holman  &  Stephen- 
son, and  UcConnellt  Jeuklnes  ft  Jonklnes,  for 
apprises. 

MONKS,  J.  This  action  was  brought  by 
appellant  to  oijoln  appellees  from  construct- 
ing the  traction  company's  road  on  a  strip  of 
land  belonging  to  appellant  described  in  the 
complaint,  for  the  appropriation  of  which  as 
a  right  of  (ray  proceedings  had  been  brought 
by  said  traction  company  In  the  Cass  circuit 
court  under  the  act  of  1901  (Acts  19Q1,  pp. 
461-466,  c.  207).  The  complaint  was  In  two 
paragraphs.  Appellees'  separate  demorrer 
for  want  of  facts  to  each  paragraph  of  the 
complaint  was  sustained,  and,  appellant  re- 
fusing to  plead  further.  Judgment  was  ren- 
dered in  favor  of  appellees.  The  errors  as- 
signed call  in  question  the  action  ot  the  court 
in  sustaining  said  demuirer. 

It  appears  from  the  complaint  that  appd- 
lee  company,  claiming  to  be  a  corporation 
under  the  laws  of  this  stat^  for  tiie  purpose 
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of  oondemnlns  a  right  ot  way  over  appel- 
lant's  real  estate,  b»d  filed  la  tbe  Cass  circuit 
court  an  IsBtrument  of  appropriation,  and  ap- 
plied for  the  appointment  of  appraisers.  It 
was  alleged  In  the  first  paragraph  of  com- 
plaint that,  unless  appellees  were  restrained, 
appraisal  would  be  appointed,  and  an  award 
made  and  filed,  the  amount  of  the  award  paid 
Into  the  clerk's  office,  and  possession  of  the 
ground  taken,  and  the  company's  road  built 
thereon;  that  on  account  of  certain  alleged 
defects  In  the  articles  of  association  which 
were  filed  In  the  oflice  of  Secretary  of  State 
on  June  27,  1899,  said  traction  company  was 
not  a  de  jure  corporation,  and  therefore  has 
no  right  to  exercise  the  power  of  eminent 
domain.  The  second  paragraph  proceeds  up- 
on the  theory  that  said  traction  company  ai>- 
pellee  was  neither  a  de  Jure  nor  a  de  facto 
corporation,  and  had  no  existence.  Prayer 
for  an  Injunction.  Each  paragraph  proceeds 
upon  the  theory  that  appellee  traction  com- 
pany had  no  right  to  exercise  the  power  of 
eminent  domain.  If  appellee  company  had 
no  such  power  under  the  statute,  it  could 
not  successfully  prosecute  said  condemnation 
proceedings.  The  right  of  said  traction  com- 
pany to  ^erclse  the  power  of  eminent  do- 
main was  therefore  a  question  to  be  deter- 
mined In  the  condemnation  proceeding.  Lib- 
erty, etc.,  Association  t.  Bnimback,  68  Ind.  93, 
95-97;  Swlnney  v.  Ft  Wayne,  etc.,  E.  Co., 
59  Ind.  205;  2  Lewis  on  Eminent  Domain,  SS 
388,  391;  Mills  on  Eminent  Domain  (2d  Ed.) 
S  61.  See,  also,  Great  Western,  etc.,  Co.  v. 
Hawkins,  30  Ind.  App.  557,  66  N.  B.  765.  As 
appellant  had  a  complete  and  adequate  rem- 
edy at  law,  Injunction  will  not  He.  Taylor  v. 
aty  of  Crawfoidsville,  155  Ind.  403,  406.  58 
N.  B.  490,  and  cases  cited.  Tbe  fact  that 
a  court  in  a  condemnation  proceeding  may 
make  an  erroneous  ruling  does  not  entitle  the 
aggrieved  party  to  an  injunction,  but  the 
remedy  is  by  appeal  from  the  ruling  if  au- 
thorized by  statute.  If  not,  by  an  appeal  from 
tbe  final  Judgment  In  tbe  cause,  when  tbe 
entire  proceeding  may  be  reviewed,  and  the 
errors,  If  any,  corrected  by  a  reversal. 

It  is  strenuously  argued  by  appellant  that 
a  de  facto  corporation  baa  no  right  to  exercise 
the  power  of  eminent  domain  given  by  stat- 
ute to  a  corporation;  that  only  corporations 
de  Jure  can  exercise  such  right  The  conclu- 
sloue  we  have  reached  renders  it  unnecessary 
to  decide  that  question.  See.  bowevM-,  8 
Blllott  on  BaUroads,  S  957;  2  Lewis  on  Eml- 
Bent  Domain,  f  391,  and  cases  cited;  Mills 
on  Eminent  Domain,  }  61;  The  Aurora,  etc., 
B.  Co.  T.  Miller,  56  Ind.  88,  and  cases  cited; 
Z>oty  V.  Fiitterson,  155  Ind.  60,  64,  65,  56  N. 
B.  668,  and  cases  cited;  Marion  Bond  Co.  v. 
Mexican,  etc..  Co.,  160  Ind.  558,  65  N.  B. 
748;  Beach  on  Friv.  Corp.  f  866;  Morawetz 
on  Corp.  89  746,  747;  7  Am.  &  Eng.  Bnc.  of 
Law  (2d  Ed.)  655,  and  notes  1  and  2.  It  fol- 
lows that  the  court  dld'not  err  la  gnutalnlng 
tbe  d^nrrer  to  tbe  complaint 

Judgment  affirmed. 


(lei  Ind.  6») 

INDIANA  BY.  CO.  T.  HOFFMAN. 

(Supreme  Court  of  Indiana.    Jan.  6,  1904.) 

STREET  AND  INTERURBAN  RAILROADS-MU- 
NICIPAL CORPORATIONS  —  TRANSFERS  —  AN- 
NEXED TERRITORY-RIGHTS  OF  PAS8HN0BR~ 
PUBLIC  CONTRACT  —  CONSTRUCTION— JURIS- 
DICTION—SUPREME  COURT. 

1.  The  Supreme  Court  baa  Jurisdiction  ot 
causes  in  which  the  validity  ot  a  franchise  Is 
Involved,  regardless  of  the  amount  ot  the  judg- 
ment. 

2.  A  fltreat  railroad  operating  its  lines  In  a 
city  under  a  contract  to  Issue  transfer  tl(S^etB 
free  of  charge  to  all  passengers  requesting  the 
same,  who  might  board  its  cars  at  any  point 
on  any  of  Its  lines  in  the  ritv,  and  whose  des- 
tination might  be  to  any  other  point  on  any 
other  line  of  the  company's  road  in  the  limita 
of  the  city,  is  bound  to  transport  a  passenger 
tendering  such  transfer  to  bu  destination  on 
the  company's  line,  though  that  be  in  territory 
annexed  to  the  city  after  the  contract  was 
made,  and  on  its  Interurban  liae,  on  which  It 
had  a  franchise  entitling  It  to  charge  an  ad- 
ditional fare  outside  the  city  as  its  limita  were 
before  the  annexation  of  territory. 

3.  A  contract  between  a  street  railroad  and 
a  city  is  a  puhiic  contract,  and  should  be  lib- 
erally construed  in  favor  of  the  public. 

Appeal  from  Clrcolt  Court,  8t  Jos^h 
County;  W.  A.  Funk,  Judge. 

Action  by  Brvln  Hoffman  against  the  In- 
diana Railway  Company.  From  a  Judgment 
fbr  plaintiff,  defendant  ain}«U8.  Affirmed. 

A.  L.  Brick  and  D.  D.  Bates,  for  appellant 
Joseph  G.  Orr,  for  appellee. 


JORDAN,  J.  Appellant  Is  an  Incorporated 
railway  company  organized  under  the  laws  of 
this  state,  and  is  engaged  in  operating  an  elec- 
tric railroad  for  the  carriage  of  passengers 
within  and  without  tbe  city  of  South  Bend, 
St  Joseph  county,  Ind.  Appellee  sued  ap- 
pellant to  recover  damages  for  being  ejected 
by  It  frDm>  one  of  its  cars  within  the  limits 
of  said  city.  The  Issues  were  Joined  between 
the  parties,  and  the  court,  on  request  made  a 
special  finding  of  facts  within  the  Issues^  and 
stated  Its  conclusions  of  law  thereon  favora- 
ble to  appellee,  and  awarded  blm  damages 
for  $100.  The  validity  of  a  franchise  being 
in  controversy,  the  appeal  Is  within  the  Juris- 
diction of  this  court 

In  addition  to  the  facts  above  stated,  the 
following  are  substantially  the  other  facts 
material  to  this  question:  In  September, 
1894,  the  General  Power  Sc.  Quick  Transit 
Company  was  an  Uicorporated  company  un- 
der the  laws  of  this  state,  and  was  empower- 
ed to  own,  control,  and  operate  a  street  rail- 
way. In  said  month  the  board  of  commis- 
sioners of  St  Joseph  county,  Ind.,  granted  to 
said  company  the  right  or  franchise  to  con- 
struct and  operate  a  street  railway  between 
tbe  eastern  limits  of  tbe  city  of  South  Bend, 
as  said  limits  then  existed,  and  the  western 
limits  or  boundary  of  the  town  of  Mlaha- 
waka,  along  a  public  highway  south  of  tbe 
St  Joseph  river,  wliich  highway  ran  between 
said  city  and  town.  Various  conditions  and 
provisions  were  embraced  In  said  franchise, 
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among  which  was  one  that  the  fare  to  be  irald 
by  each  passenger  for  being  carried  over  said 
company's  railroad  was  not  to  exceed  fire 
cents  for  a  continuous  passage  from  one  point 
to  another  along  said  railway.  The  company 
accepted  said  franchise  so  granted  by  the 
board,  and  constructed  its  road  and  operated 
It  as  provided  in  the  franchises  until  the  14th 
day  of  March,  1899,  at  which  date  appellant 
company  herein  succeeded  to  all  of  Its  rights, 
franchises,  property,  obligations,  burdens, 
etc.,  and  became  the  owner  of  said  railway 
between  the  aforesaid  mentioned  points  or 
llmita.  On  May  8,  1894,  the  common  council 
of  the  city  of  South  Bend  granted  the  right 
of  franchise  to  said  Genera)  Power  &  Quick 
Transit  Company,  appellant's  predecessor,  to 
operate  a  street  railway  within  the  said  city, 
and  proTlded  as  a  part  of  the  said  graAt  that 
the  rate  of  fare  for  each  passenger  for  one 
continuous  possage  upon  any  tine  or  route 
of  the  railroad  which  might  be  constructed 
and  operated  within  said  city  by  said  com- 
pany should  not  exceed  five  cents  within  the 
city  limits,  and  further  provided  that  trans- 
fer tickets  should  be  Issued  by  the  company 
to  passengers  thereon  free  of  all  charge.  The 
ordinance  granting  the  aforesaid  right  or 
franchise,  together  with  all  of  its  conditions 
and  proTlstons,  was,  by  appellanf  a  predeces- 
Bor,  accepted,  and  has  never  been  changed 
or  altered  in  respect  to  the  fare  as  therein 
provided.  On  January  19,  1885,  the  common 
council  of  the  city  of  South  Beiid,  by  an  or- 
dinance, granted  a  franchise  to  the  South 
Bend  Bail  way  Company  to  operate  a  street 
-railway  within  the  city  limits,  and  It  was 
provided  therein  that  the  fare  for  one  pas- 
senger should  not  exceed  five  cents,  and  that 
transfer  tickets  should  be  given  "free  of 
charge.*'  Appellant  also  became  the  succes- 
sor of  this  latter  company.  On  Jfine  22,  1885. 
said  common  council  granted  to  the  South 
Bend  &  Mtshawaka  Railway  Company  the 
right  to  build  and  construct  a  street  railway 
over  the  following  route:  "Commencing  at 
the  city  limits  upon  Vistula  avenue  In  said 
city;  thence  to  its  Intersection  with  Washing- 
ton street;  thence  west  on  Washington  street 
to  Michigan  street**  This  ordinance  provid- 
ed that  the  fare  for  each  passenger  over  any 
route  or  part  of  said  railroad  should  not  ex- 
ceed five  cents  between  the  hours  of  6  o'clock 
a.  m.  and  11  o'clock  p.  m.,  after  which  time 
the  company  might  exact  10  cents.  This  or- 
dinance was  silent  in  regard  to  transfer  tick- 
ets. Said  company,  aft«r  acqulrhig  said  fran- 
chise, constructed  a  street  railway  over  and 
along  said  route  as  provided  by  the  grant. 
Appellant  also  became  the  successor  of  this 
company.  On  the  11th  day  of  Septembw, 
1899,  an  action  was  pending  In  the  clrcolt 
court  of  Laporte  county  against  appellant, 
which  at  that  time  was  the  successor  and  a8- 
'  slgnee  of  all  of  the  aforesaid  railway  compa- 
nies, and  the  owner  and  In  control  of  and  op- 
erating a  conttnnouB  line  of  railroad  from  the 


center  of  the  dty  of  South  Bend  along  the 
street  known  as  Vlstola  avenue  therein,  and 
over  and  upon  the  Ytstnla  road  to  the  town 
of  MIshawaka,  and,  In  order  to  effect  an  am- 
icable settlement,  compromise,  and  adjust- 
ment of  all  differences  existing  between  the 
said  city  and  the  appellant  and  Its  constituent 
companies  involved  In  said  action  appellant 
submitted  a  proposition  In  writing  to  the 
common  council  of  the  ctty  of  South  Bend, 
which  proposition  was  duly  accepted  by  the 
council,  and  became  a  part  of  its  records. 
Under  this  proposition,  for  the  purposes 
aforesaid  stated,  appellant  proposed  to  pay 
Into  the  treasury  of  the  dty,  within  90  days 
of  the  acceptance  thereof,  S12,000  and  oyer, 
this  sum  being  the  amount  of  the  claim 
against  the  South  Bend  Railway  Company, 
and,  in  addltfon  thereto,  to  pay  all  costs,  etc.. 
In  the  case.  By  this  written  proposition  ap- 
pellant also  proposed  forthwith,  upon  the  ac- 
ceptance thereof  by  the  city  of  South  Bend, 
to  Issue  transfer  tickets  free  of  chaise  to 
all  passengers  requesting  the  same  who 
boarded  its  cars  at  any  point  upon  Its  line 
within  the  limits  of  the  city  of  South  Bend, 
and  whose  destination  might  be  upon  any 
point  upon  any  other  line  of  appellant  within 
the  said  dty  limits;  such  transfer  tickets  to 
be  valid  only  upon  the  next  car  leaving  upon 
the  line  Indicated  thereon  after  the  Issuing  of 
the  same.  The  city  of  South  Bend,  after  ac- 
cepting this  proposition,  dismissed  of  record 
the  suit  pending  against  the  South  Bend  Rail- 
way Company  in  the  Laporte  circuit  court 
On  October  14,  1901,  the  city  of  South  Bend, 
by  annexing  territory  to  the  said  city,  extend- 
ed the  limits  thereof  eastwardly  along  said 
Vistula  rond  to  a  distance  of  about  half  a 
'  mite,  and  by  the  terms  of  said  ordinance  es- 
tablished the  east  line  of  the  city  limits  upon 
said  Vistula  highway,  thereby  taking  Into  the 
dty  of  South  Bend  about  half  a  mile  of  the 
said  Vistula  public  road,  which  had  tiiweto- 
fore  been  outside  of  the  dty,  and  upon  which 
part  of  said  road  said  line  of  railway  had 
been  previously  operated  under  the  franchise 
granted  by  the  board  of  commissioners  as 
hereinbefore  stated.  On  the  14th  day  of  Jan- 
nary,  1902,  some  time  before  6  o'clock  p.  m., 
the  appellee  boarded  one  of  appellant's  regu- 
lar east-bound  passen^r  cars  at  a  point  on 
Washington  street  In  said  dty  of  South  Bend 
for  the  purpose  of  going  to  his  home  In  Sose- 
lond  Park,  which  park  Is  situated  In  the  ter- 
ritory which  was  annexed  to  the  city  by  the 
annexation  proceedings  In  October,  1901.  He 
paid  to  the  conductor  of  the  car  five  cents 
In  payment  of  bis  fare.  This  was  the  usual 
legal  fare,  and  he  requested  and  received  a 
transfer  ticket  for  the  east-bound  car  on  Vis- 
tula avenue  In  said  dty.  When  the  car  arriv- 
ed at  the  point  where  a  change  should  be 
made,  he  Immediately  transferred  to  the  Vis- 
tula avenue  car  running  on  appellant's  Vis- 
tula avenue  line,  and  upon  which  car  It  was 
the  custom  of  appellant  to  receive  and  carry 
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passengers  on  tranBfen  whose  destinatloD 
VBB  on  any  point  along  Its  route  within  tbe 
limits  of  the  dty  of  Sonth  Ben},  as  said  lim- 
its existed  prior  to  the  aonexatloa  aforesaid. 
He  gave  to  the  condoctor  In  charge  of  the 
Vistula  avenue  car  his  transfer  ticket,  and 
the  conductor  permitted  him  to  ride  on  said 
transfer  tfcket  until  the  car  had  gone  beyood 
the  old  Umlts  to  a  point  on  the  said  Vistula 
road.  At  this  polat  the  company,  by  Its  said 
conductor,  demanded  of  him  that  he  pay  an 
extra  fare.  This  he  refused  to  do,  and  there- 
upon appellant,  by  Its  officers,  agents,  etc., 
ci^ected  him  from  the  car.  The  point  at 
which  he  was  exi)elled  from  the  cflr  was 
within  the  limits  of  the  dty  of  South  Bend 
as  they  were  fixed  under  the  annexation  pro- 
ceedings In  October,  1901,  but  was  outside 
the  limits  of  the  city  as  they  existed  at  the 
time  said  railway  was  built,  and  as  they  had 
existed  up  to  October  14,  1901.  The  point 
where  he  was  ejected  was  upon  that  part  of 
said  railway  line  which  had  been  built  and 
constructed  under  the  franchise  granted  by 
the  board  of  commissioners  as  hereinbefore 
stated:. 

It  Is  contended  by  counsel  for  appellee  tbat 
the  ftvnchlse  granted  by  the  county  commis- 
sioners to  construct  and  operate  the  railroad 
to  appellant's  predecessor  upon  the  public 
big'hway  between  the  cities  of  South  Bend 
and  Mi&hawaka  cannot  In  any  manner  be 
abridged  or  Impaired  without  appellant's  con- 
sent, eittier  by  direct  or  Indirect  proceedings 
on  the  part  of  tlM  dty  of  South  Bend  or 
any  other  person  or  eorpo>>atlon.  This  fran- 
chise, It  Is  snld,  was  a  contract  between  the 
coonty  and  the  company  to  which  it  was 
granted.  It  la  Insisted  that  the  franchise 
granted  by  the  board  of  commissioners  to 
ttie  General  Power  &  Quick  Transit  Com- 
pany, one  of  appellant's  predecessors,  to  con- 
struct and  operate  Its  road  along  that  part 
of  the  public  highway  In  question  which  at 
tbat  time  was  outside  of  the  city  limits  of 
South  Bend,  and  the  agreement  between  ap- 
pellant and  the  dty  under  the  franchise  of 
May  3,  1804,  In  relation  to  the  fare  to  be 
chai^e<l  for  the  transportation  of  passengers, 
ahoald  be  so  construed  as  to  leave  both  in 
full  force  and  effect  While  It  is  true  tbat 
appellant,  as  tbs  successor  of  the  several 
other  companies,  as  shown  by  the  special 
finding,  succeeded  to  all  tbelr  rights  under 
the  grants  of  the  several  franchises  In  con- 
troversy, and  nkewtee  Is  bonnd  by  all  of 
tbe  conditions  and  stipnlatlons  composed 
therein,  however  these  rights  and  obligations, 
under  the  ttetm,  do  not  necessarily  control 
the  dedslott  of  tiw  question  as  hoe  presented. 
These,  as  to  the  question  of  transfer  tickets, 
may  he  passed,  as  in  our  opinion  this  matter 
Is  related  by  tbe  contract  entered  into  be- 
tween the  dty  and  sppellaot  on  September 
11,  18B9.  It  appears  that  on  that  date,  after 
appellant  bad  become  tbe  successor  and  as- 
signee of  all  of  the  rights  of  tbe  sereral 
fl&NJE.-S8 


companies,  and  was  the  owner  of  and  In  con- 
trol of  a  line  of  railway  running  from  tbe 
center  of  the  city  of  South  Bend  along  Vis- 
tula avenue  therein  on  to  the  limits  of  the 
city,  and  thence  along  and  upon  the  Vistula 
highway  to  the  town  of  Mlshawaka,  In  a  set- 
tlement, adjustment,  and  compromise  of  ail 
difterencea  existing  between  appellant  and 
the  city  In  an  action  pending  in  the  Laporte 
circuit  court,  it  made  to  tbe  city  a  written 
proposition,  as  shown,  whereby,  among  oth- 
er things,  It  stipulated  and  agreed  forthwith 
npon  the  acceptance  of  Its  proposition  by 
the  dty  to  "Issue  transfer  tickets  free  of 
charge  to  ail  passengers  requesting  the  same" 
who  might  board  the  cars  at  any  point  upon 
any  of  Its  lines  within  the  limits  of  the  dty, 
whose  destination  might  be  to  any  point  up- 
on any  other  line  of  the  company's  road 
within  said  limits.  This  proposition,  ac 
shown,  was  dniy  accepted  by  tbe  dty,  and 
placed  upon  Its  records,  and  became  a  bind- 
ing contrad  between  It  and  appellant  There 
was  no  provision  made  therdn  to  Indicate 
tbat  the  parties  were  intending  to  confine  tbe 
agreement  to  the  limits  of  the  city  as  they 
i  existed  on  tbe  said  11th  day  of  September, 
I  1890,  and  under  the  circumstances  It  cannot, 
i  in  reason,  be  asserted  tbat  the  parties  only 
'  Intended  to  include  the  limits  as  they  then 
were,  and  not  as  they  might  thereafter  be 
extended.  The  right  of  the  city  of  South 
Bend  to  enlarge  her  boundaries  under  the 
laws  of  this  state  Is  governmental,  which  it 
cannot  bargain  away,  and  it  may  be  presum- 
ed that  appellant  under  Its  contract  whereby 
It  agreed  to  Issue  tbe  transfer  tickets  wlthlr 
the  city  limits  must  have  contemplated  that 
the  city  in  the  future  might  exerdse  the 
right  of  annexing  territory,  and  thereby  ex- 
tend Its  limits.  Upon  no  view  of  the  ease 
can  the  provision  "within  tbe  limits  of  tbe 
city"  be  Interpreted  to  have  been  intended 
under  the  agreement  embraced  In  tbe  propo- 
sltitm  made  by  appellant  -to  apply  only  to 
such  llmlta  as  then  fixed. 

It  is  apparently  insisted  by  counsel  for 
appellant  tbat  the  city  of  South  Bend,  by 
annexing  the  part  of  the  twiltwy  In  which 
appellant,  under  tbe  grant  from  the  board 
of  commissioners,  had  previously  operated 
Its  road,  abrogated  and  destroyed  its  rights 
acquired  by  said  grant  and  therefore  vio- 
lated our  fundamental  laws.  But  whatever 
rights  appellant  had  in  said  territory  under 
Its  grdnt  from  the  board  of  commissioners 
were  not  Impaired  or-  destroyed  by  the  ex- 
tension of  the  dty  boundary  in  question,  but 
were  changed  by  Its  agreement  with  the  dty 
to  Issue  transfer  tickets  over  Its  lines  there- 
in to  all  points  within  tb»  dty  limlte.  What- 
ever rights  it  had  to  decline  or  refuse  to  Is- 
sue transfers  to  persons  carried  over  Its  road 
m  said  territory  were  merged  In  and  con- 
trolled by  tbe  contract  which  It  subsequently 
made  with  the  city.  If  appellant  desired  to 
stand  upon  and  avail  Itself  of  the  xig^ 
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which  it  bad  acfiulred  in  the  territoiy  In 
question.  It  ought  not  to  have  entered  Into 
the  agreement  and  contract  with  the  city  In 
regard  to  the  rate  of  fare  and  the  right  of 
passengers  to  transfer.  The  regulation  of  the 
question  of  fare  and  the  transfer  tickets  to 
be  Issued  rests  upon  the  contract  in  this  case 
between  appellant  and  the  city  of  South 
Bend.  It  bound  Itself  thereby  not  to  exact 
of  passengers  transported  over  Its  lines  with- 
in the  city  more  than  the  maximum  fare, 
and  to  issue,  upon  request,  to  such  passen- 
gers, transfer  tickets  as  provided.  This 
agreement,  as  we  have  seen,  cannot  be  held 
to  apply  only  to  passengers  who  are  trans- 
ported on  appellant's  cars  within  the  old 
Umlts  of  the  city,  but  must  be  held  to  apply 
to  and  Include  any  and  all  passengers  whose 
destination  Is  within  the  Umlts  of  the  city  as 
they  were  extended  by  the  annexation  of  the 
territory  In  controTersy.  This  extension,  as 
we  have  said,  by  the  municipal  authorities, 
was  the  exercise  of  governmental  powers. 
In  a  legal  sense  the  city  is^  a  unit,  although 
its  boundaries  may  be  chaniged  from  time  to 
time  by  extension,  and  all  persons  within 
the  limits  thereof  as  extended  become  bound 
by.  and  must  yield  obedience  to,  Its  ordi- 
nances. It  certainly  In  reason  cannot  be  as- 
■erted  that  an  ordinance  adopted  by  a  city 
must,  In  its  operation,  forever  be  confined 
to  the  limits  of  the  municipality  as  they  were 
at  the  time  it  was  passed,  and  cannot  become 
<^ratlTe  In  territory  thereafter  annexed  and 
made  a  part  of  the  corporation.  And  with 
no  more  force  and  reason  can  it  be  said  In 
this  case,  under  the  circumstances,  that  the 
agreement  of  appellant  in  regard  to  issuing 
transfer  tickets  to  passengers  Is  not  oper^ 
atlve  within  the  limits  of  the  dty  as  there- 
after extended.  In  support  of  this  propo- 
sition, see  McCallle  t.  The  Mayor  et  al.,  3 
Head,  817;  St  Louis,  etc.,  Co.  v.  St.  Louis, 
46  Mo.  121;  Town  of  Toledo  v.  Edens.  09 
Iowa,  3S2,  IS  N.  W;  313;  Town  of  MUwankee 
T.  Milwaukee,  12  Wis.  93;  20  Am.  ft  Bnc 
Ency.  of  Idw,  p.  1152. 

Conceding,  arguendo,  that  the  question  as 
to  whether  appellant  and  the  dty  of  South 
Bend,  under  the  agreement  in  controversy, 
contracted  solely  in  respect  to  the  limits  of 
the  city  as  they  existed  at  the  time  of  the 
contract,  and  not  In  reference  to  such  limits 
as  they  might  thereafter  be  extended*  la  a 
doubtful  one,  nevertheless  We  would  be  re- 
quired to  solve  such  question  against  appel- 
lant and  In  favor  of  the  city,  because  public 
contracts,  as  is  the  one  herein  involved, 
should  be  liberally  construed  in  favor  of  the 
public.  See  Muncle,  etc.,  Gas  Co.  v.  City  of 
Monde  Ond.  Sup.)  06  N.  B.  436,  60  L.  B.  A. 
822,  and  the  great  line  of  authorities  dted 
on  page  442.  66  N.  B.,  60  L,  R.  A.  822. 

Under  the  facts  the  expulsion  of  appellee 
from  the  car  by  the  serrants  of  aM>ellant 
was  wroDgfal.  Therefore  the  conrt  did  not 
err  in  its  conduslons  of  law. 

Judgment  affirmed. 


(Sa  Ind.  App.  Ill) 
INDIANA,  h  Ml.  BT.  GO.  T.  TBINOSKT. 

(Appellate  Court  of  Indiana,  IMvision  No.  1. 
Jan.  6,  1904.) 

MASTER  AND  SERVANT— RAILROADS— PERSON- 
AL INJURIES-CONTRIBUTORY  NJCULIGUNCIS^ 
LOOKiNQ  AND  USTENiNO. 

1.  A  railway  employe  riding  slowly  aions  the 
track  OD  a  spe^er,  iospectiag  the  interlocking 
appliances  where  several  roads  crossed  each 
other,  looked  and  listened  for  a  train  when  about 
75  feet  distant  from  defendant's  track,  and  again 
when  35  feet  distant,  but  did  not  turn  to  Took 
before  going  on  the  track,  thoagh  he  had  an 
unobstructed  view  for  nearly  800  feet,  and 
could  have  stopped  the  speeder  within  a  dis- 
tance of  1  foot.  Held,  that  he  was  guilty  of 
contributory  negligence,  precluding  recovery 
for  injaries  from  the  negligence  of  tlie  defend- 
ant in  backlog  a  train  along  its  road  without  a 
brakonan  in  plafe  tm  the  rear  car. 

Appeal  from  Clrenlt  Court,  PolaaU  Coim- 
ty;  Cieorge  W.  Beeman,  Judge. 

Action  by  John  C  Trinosky  against  the 
Indiana,  Illinois  &  Iowa  Ballway  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Beversed. 

Gary  &  Walker  and.Meyer  &  Dmmmond, 
for  appellant  Nichols  &  Foster  and  H.  A. 
Steia,  for  appellee. 

BLACK,  J.  In  the  appellee's  action  agalnsit 
the  appellant  to  recover  damages  for  a  per- 
sonal Injury,  the  Jury  returned  a  general  ver- 
dict In  favor  of  the  appellee,  with  special 
findings  in  answer  to  Interrogatoriea.  The 
court  overruled  the  appellant's  motion  for 
Judgment  on  the  answers  to  interrogatories. 
There  were  special  findings  to  the  eCCect  that 
the  railroad  of  the  appellant  was  crossed  at 
North  Judson  by  the  tracks  of  ttwo  other  rail- 
road companies,  which,  for  brevity,  we  may 
call  the  Erie  Company  and  the  Pennaylvania 
Company.  These  three  companies  maintain- 
ed tlieie  an  interlocking  system.  The  Jury 
found  ttiat  the  aiq;>ellee,  a  man  24  years  of 
age,  was  an  employ^  of  the  appellant,  his 
duties  being  to  inspect,  oil,  and  clean  and 
keep  in  repair  the  Interlocking  appliances, 
and  to  set  up  and  take  down  switch  Ugbta; 
and  his  duties  required  him  to  go  npon  and 
across  the  appellant's  track  at  the  time  of  his 
Injury.  He  was  moving  slowly  westward  on 
the  Erie  track,  examining  the  wires  and  pipes 
of  the  Interlocking  appliances  across  the  Brie 
track,  and  eastward  along  the  appellants 
tracks.  He  was  struck  by  a  car  moving  east- 
ward on  appellant's  track  about  17  feet  from 
the  center  of  the  crossing,  and  about  8  feet 
from  the  south  side  of  tiie  appellant's  tn<^ 
He  looked  and  listened  fOT  trains  when  about 
80  feet  from  the  center  of  the  crossing. 
"Part  of  the  timtf '  bis  view  westward  on  tlie 
appellant's  track  was  obstructed  by  box  can 
standing  on  the  scale  track  west  of  the  pUua 
of  injury,  nntil  he  came  within  about  35 
feet  of  the  cmtet  of  tlie  crmslng.  The  ap- 
pellant backed  its  engine,  with  two  can  be- 
hind It,  over  the  Erie  Grossing,  at  the  time 
of  the  scddent,  at  about  the  ipeed  of  alidit 
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inUei  an  hour.  No  signal  or  warnlDg  waa 
glreD  by  tbe  appellant  when  Its  train  so 
approached  the  crossing.  Tbe  appellee  look- 
ed and  listened  for  trains  "when  abont  75 
feet  from  the  erossing,  and  again  when  about 
30  or  40  feet  from  the  crossing.  He  was  en- 
gaged in  tbe  line  of  his  duty.  One  Finch 
was  employed  by  the  Pennsylvania  Company 
as  superintendent  of  signals,  and  no  other 
company  bad  any  right  to  give  him  orders 
or  directions.  The  appellee  was  under  tbe 
flopervlslon  of  Fincb,  and  was  entirely  sub- 
ject to  his  orders  and  control;  his  duties  be- 
ing defined  by  the  department  under  the 
superTlslon  of  Finch.  The  appellee  was  paid 
for  his  services  by  tbe  paymaster  of  the  Penn- 
sylvania Company.  He  was  subject  to  dis- 
charge at  any  time  by  Finch,  acting  as  super- 
visor of  signals  of  the  Pennsylvania  Com- 
pany. The  interlocking  system  was  con- 
trolled by  a  tower  situated  on  the  Pennsyl- 
vania Company's  right  of  way.  The  appel- 
lant paid  a  fixed  monthly  charge  to  the  Penn- 
sylvania Company  for  the  use  of  tbe  Inters 
locking  benefits.  Tbe  appellee  at  tbe  time 
of  the  accident  was  performing  duty  assigned 
to  him  by  tbe  Pennsylvania  Company, 
through  Flncb.  The  appellant's  locomotive 
was  moving  east^vard  on  its  main  track,  with 
a  box  and  coal  car  attached,  backing  the 
cars.  The  engineer  In  charge  was  on  the 
side  of  the  locomotive,  where  his  duties  and 
the  rules  of  the  company  required  him  to 
be.  He  looked  ahead  in  tbe  direction  In 
which  he  was  going  from  the  time  he  passed 
the  Pennsylvania  crossing  until  the  accident 
occurred.  He  was  looking  ahead  toward  the 
east,  up  the  appellant's  track,  and  ahead  of 
the  coai  car.  The  cars  that  were  being  back- 
ed obstructed  bis  view  of  any  one  east  of  the 
crossing  that  might  be  on  the  Erie  track.  He 
did  not  know  that  the  appellee  was  on  tbe 
Brie  track,  east  of  the  crossing.  The  tower- 
man,  at  tlie  time  the  locomotive  was  being 
backed,  gave  the  engineer  the  right  of  way 
crossing  the  Erie  track  on  appellant's  main 
track.  Tbe  D  rail  of  tbe  Erie  track,  east  of 
tbe  crossing,  was  open.  This  tbe  appellee 
knew.  Tbe  engineer  was  operating  tbe  loco- 
motive at  a  speed  of  from  six  to  eight  miles 
an  hour.  The  bead  brakeman  was  not  at  his 
place  on  tbe  coal  car  that  was  being  shoved, 
where  tbe  rules  of  the  company  required 
him  to  be.  He  did  not  see  the  appellee  as 
he  was  approaching  tbe  crossing.  His  failure 
to  see  was  due  to  the  fact  that  he  did  not 
look.  If  he  bad  looked,  he  would  have  seen 
the  appellee  coming  down  tbe  Erie  track  to- 
ward tbe  crossing.  The  appellee's  Injury  was 
dne.  "to  a  certain  extent,"  to  tbe  head  brake- 
man's  failure  to  look,  and,  "to  a  certain  ex- 
tent," to  his  negligence  In  failing  to  look, 
and  In  falling  to  see  tbe  appellee  as  he  was 
approaching  tbe  crossing.  Neither  tbe  brake- 
man  nor  any  other  person  gave  tbe  engineer 
notice  that  the  appellee  or  any  person  was 
ai^roaching  on  the  Erie  track.  The  engineer 
was  moving  the  locomotive  in  the  ordinary 


and  usual  mann^.  The  locomotive  and  cam, 
before  starting  to  back,  were  in  tbe  Penn- 
sylvania yards,  near  and  adjoining  the  Penn- 
sylvania crossing  with  tbe  appellant's  track. 
The  engineer  blew  bis  whistle  and  made  a 
signal  to  tbe  towerman  for  the  appellant's 
main  track.  When  be  did  so,  the  locomotive 
was  about  400  feet  from  tbe  Erie  crossing. 
The  engineer  called  for  the  team  track  be- 
yond the  Erie  crossing  by  whistling.  On 
the  Erie  track,  75  feet  east  of  tbe  appellant's 
track,  there  was  an  unobstructed  view  of  75 
feet  toward  tbe  west  on  appellant's  track. 
At  that  point  the  appellee  looked  for  tbe  ap- 
proach of  a  train  on  the  appellant's  track, 
and  did  not  see  any  train.  When  he  was  30 
feet  from  the  south  rail  of  the  appellant's 
track,  approaching  the  crossing,  bis  view  was 
unobstructed.  looking  westward  on  the  ap- 
pellant's track,  for  a  distance  of  about  100 
feet  There  were  no  wires  or  otber  ap- 
paratus connected  with  tbe  interlocking  sys- 
tem between  tbe  crossing  and  the  pipe  which 
crossed  under  the  Erie  track  n^  east  of  the 
crossing.  Tbe  first  apparatus  east  of  the 
Erie  crossing  that  required  appellee's  atten- 
tion were  "pipes,  interlocking  switch,  and 
appliances."  The  pipes  which  crossed  under 
tbe  Erie  track  about  20  feet  east  of  tbe  cross- 
ing were  the  last  apparatus  and  fixtures  to 
examine,  when  coming  from  the  east,  to- 
ward the'  tower  house,  before  reaching  the 
crossing.  Such  apparatus  was  about  18  feet 
from  the  south  rail  of  tbe  appellant's  main 
track.  The  appellee  was  examining,  with  bis 
head  down,  tbe  last  apparatus  nearest  tbe 
appellant's  track,  on  the  Erie  Road,  while 
sitting  on  a  speeder,  when  tbe  engine  ap- 
proached tbe  crossing.  He  had  an  unob- 
structed view,  from  the  point  where  this  last 
apparatus  was,  to  tbe  Pennsylvania  crossing, 
on  the  appellant's  main  track.  The  loco- 
motive and  cars  were  approaching  tbe  cross- 
ing at  the  same  time  that  tbe  appellee  was 
approaching  It  on  the  Erie  track.  The  ap- 
pellee and  tbe  cars  came  together  about  the 
same  time  they  respectively  approached  the 
crossing.  The  appellee  did  not  at  any  time 
see  the  locomotive  and  cars  as  they  were  ap- 
proaching the  crossing.  When  the  appellee 
was  at  a  distance  -of  15  feet  from  the  south 
rail  of  the  appellant's  main  track,  he  would 
have  been  able  to  see  289  feet  west  on  that 
track,  if  be  had  looked.  He  was  approaching 
the  crossing  on  a  speeder,  going  slowly.  He 
could  have  stopped  his  speeder  at  any  time 
before  reaching  the  crossing— within  a  dis- 
tance of  1  foot  If  he  so  desired.  He  was 
coming  from  the  east  on  the  speeder  toward 
tbe  crossing.  He  examined  apparatus  to  the 
left  of  him,  and  continued  to  examine  ap- 
paratus until  he  came  to  where  the  pipe  pass-  • 
ed  under  the  track  of  the  Erie  Road.  He 
looked  for  approaching  trains  from  the  west 
on  tbe  appellant's  track  two  times.  The  first 
time  he  was  about  75  feet  distant  and  tbe 
last  time  be  looked  he  was  abont  85  feet 
from  the  crossing.    The  pli>e  lines  which 


Digitized  by 


Google 


m  NORTHBASTBRM  BOPOBTISII. 


and. 


paned  under  flie  Bile  tnck  were  tbe  last 

Interlcx^lsg  apparatiu  to  be  examined  by  Um 
us  be  came  from  the  east.  Tbis  apparatus,  It 
vas  found,  was  about  18  feet  from  tbe 
nortli(?>  rail,  and  26  feet  from  the  80Uth(?) 
rail  of  the  appellant's  main  track.  At  a  dis- 
tance of  18  feet  from  the  crossing  be  bad  an 
unobstructed  view  of  tbe  appellant's  main 
track  as  far  west  as  the  Pennsylvania  cross- 
ing. When  he  last  looked  for  trains  ap- 
proaching from  the  west  on  appellant's  main 
track,  he  was  about  30  fdet  trom  the  south 
rail  of  that  track  at  its  crossing  with  tbe 
Erie  track.  At  about  300  feet  from  t^e  south 
rail  of  appellant's  main  track,  at  its  crossing 
with  tbe  Erie  track,  the  appellee  had  an  un- 
obstructed view  the  apjwllant's  main  track, 
looking  westward  as  far  west  aa  the  Penn- 
>  aylvania  crossing.  The  appellee  proceeded 
from  a  point  16  feet  east  In  the  center  of  tbe 
Erie  track,  from  the  south  rail  of  the  appel- 
lant's main  track,  by  looking  sidewaya  and 
backward  toward  Hie  apparatus,  backward 
from  him  as  be  was  approadilng  the  cross- 
ing. If  he  had  looked,  he  wonid  have  seeq 
the  appellant's  locomotiTe  and  cars  that  were 
being  pusbed  on  tbe  appellant's  main  track 
toward  the  crossing. 

There  is  some  confusion,  with  some  ap- 
parent contradiction,  in  these  special  flndli^^ 
Wltiiout  adverting  to  the  question  as  to  the 
negligence  of  the  appellant,  or  to  the  rela- 
tion existing  between  It  and  the  appellee,  we 
observe  that  there  is  enough  In  the  special 
findings  to  show  conclusively  that  the  ap- 
pellee might  have  discovered  the  danger  of 
collision  with  the  train  on  appellant's  track 
in  time  to  have  BtoiH>ed  the  speeder  on  which 
he  was  riding,  and  thereby  to  have  avoided 
contact  with  the  car.  His  duty  was  not  such 
as  to  deprive  him.  In  the  proper  discharge 
thereof,  of  the  ability  or  opportunity  to  see 
the  danger.  On  the  contrary.  It  was  his  duty, 
in  approaching,  to  look  for  the  approach  of 
tbe  train  by  which  he  was  Injured.  Tbe 
presence  and  condition  of  the  crossing  tracks, 
and  his  knowledge  thereof,  imposed  upon  him 
such  caution.  He  had  looked  for  trains  when 
75  feet  distant  from  the  crossing,  and  also 
when  30  feet  distant  He  apprehended  tbo 
possibility  of  the  approach  of  a  train.  Yet 
when  injured  he  was  advancing  to  the  cross- 
ing without  looking  ahead.  He  was  looking 
sideways  and  downward  and  backward  while 
progressing  forward  to  the  crossing,  where 
he  could  bare  seen  the  truin,  and  was  In  such 
Immediate  nearness  to  It  tbat  it  cannot  be 
said  that  such  conduct  was  reasonably  pru- 
dent at  that  time  and  place.  If  be  had  not 
failed  in  this  regard,  be  would  not  have  been 
injured.  At  least,  be  could  have  stopped  the 
speeder  after  seeing  the  approaching  ear  In 
time  to  avoid  the  Injury.  It  must  be  said, 
we  think,  that  the  special  findings  show  neg- 
ligence on  the  part  of  tbe  appellee,  without 
which  the  Injury  would  not  have  occurred; 
that  bis  own  negligence  contributed  materl- 
aHj  to  tbe  Injury.   Under  such  cbrcumstaa- 


ces,  there  rests  upon  each  party  an  obliga- 
tion to  exercise  reasonable  care  and  diligence 
While  the  injury  was  due,  **to  a  certain  ex- 
tent," to  the  failure  of  the  bead  brakeman 
to  look  when  he  could  have  seen  the  appellee^ 
it  must  also  be  regarded  as  dne»  to  some  mBr 
terlal  extent,  to  the  failure  of  the  appellee  to 
look  when,  consistently  wltb  the  proper  per- 
formance of  bis  own  duty  of  inspection,  be 
could  have  seen  the  approaching  train.  The 
fair  and  reasonable  constructfon  of  the  spe- 
cial findings  seems  to  direct  ns  to  thla  con- 
clusion with  sufficient  certainty  to  leave  no 
occasion  for  ordering  a  new  trial. 

Tbe  judgment  Is  reversed,  and  tbe  eanae 
is  remanded,  wltb  instruction  to  sustain  tbe 
appellant's  motion  for  Judgment 


(SZ  Ind.  App.  138) 

SPBING  BTEEL  FENCE  &  WIRE  OO.  T. 
CITY  OF  ANDKBSON  et  al. 

(A(^lato  Court  of  Indiana.  Dirision  No.  1. 

Jan.  7.  1U04.) 

PUBLIC  HIGHWAYS  —  MUNICIPAL  CORPCHA- 
TIONS  —  STREET  IMPR0VBMENT8  —  BKNBPIT 
AND  DAMAQBS  —  ASSBSSHENT  —  NOTICB  TO 
OWNBRS-R&FORT  OF  COMMIsaiOMBRS-APr 
PROVAL  BY  COUNCIL-PROPEBTT  OMITTSD 
FROM  RBPORT-^URISDICnOH  09  OOUMCOr- 
VALIDITY  OF  A8SESSUBNT. 

1.  Under  Acts  IflOl,  p.  634  (Burns'  Bev.  St. 
1901,  f  3623a  et  seq.),  providiog  that  within  20 
dajB  after  the  filing  of  the  citr  commiiBioners' 
report  of  the  assessment  for  a  street  improve- 
ment the  common  council  shall  act  on  such  re- 
port, after  tbe  publication  of  a  notice  of  their 
meeting  therefor,  setting  forth  the  location  and 
terminal  points  of  the  Improvement  and  the 
date  of  the  tiling  of  the  cramnissioners'  r^rt 
and  reciting  the  time  and  place  at  which  the 
council  will  meet  for  the  purpose  of  considering 
the  assessment,  and  that  any  person  luteresteo 
may  appear  thereat,  etc..  the.  notice  need  not 
contain  any  mention  of  particular  lots,  tracts 
of  land,  or  parcels  of  ground,  nor  stote  the 
names  of  any  owners  thereof. 

2.  Boma'  Rev.  St.  1901,  |  362Sa  et  seq.  (Acts 
1901,  p.  534),  relating  to  the  improvem^t  of 
streets,  provides  in  brief  that^  after  the  city 
commissioners  have  viewed  the  property  affect- 
ed b7  the  proposed  improTement,  they  nuall  file 
with  the  city  cleric  uielr  written  report,  de- 
scribing such  property,  and'  giving  the  owners' 
names;  that  thereafter,  oq  notice,  they  shall 
meet  to  assess  the  beneSta  to  the  property,  at 
which  time  interested  parties  may  appear  and 
be  heard;  that  the  commisaioners  may,  upon 
notice  (section  3623c),  include  iu  their  asaess- 
ment  property  not  included  in  their  first  report; 
that  after  the  filing  of  the  report  of  sncfa  as- 
sessment the  city  connell  shall,  on  notice,  meet 
to  confirm  or  modify  the  same,  and  may  (sectioa 
3G23d>  "approve  said  report  as  filed,  or  may 
change  or  amend  said  report 'as  to  the  assess* 
ment  of  property,"  sod  that  the  adoption  of  tbe 
report  shall  conatitnte  the  aaseBsment  of  bene- 
fita  or  damages.  Beld  not  to  contemplate  the 
assessment  by  the  common  council  of  property 
not  reported  assessed  by  the  commissioners. 

3.  When  a  property  owner  socceeded  in  hav- 
ing its  property  omitted  by  tlie  commissioners 
from  their  report  of  assessments  as  not  affected 
by  the  Improvement,  it  was  not  bound  to  take 
further  notice  of  the  proceeding,  and  a  notice 
given  of  a  meeting  of  the  cooQcll  for  thfe  consid- 
eration of  the  matter  of  the  assessment  could 
not  be  regarded  as  a  notice  to  snch  owner  on 
which  to  base  an  assessment  by  the  coimdl 
against  snch  proper^,  and  such  aasassmsBl  was 
mads  without  juriadlctioa. 
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Appeal  from  Clrcnlt  Court,  Mtdlwm  Coun- 
ty; John  F.  McClnre,  Judge. 

Actloa  tbe  Sprlns  Steel  Fence  &  Wire 
Company  against  tbe  dty  ot  Anderson  and 
otben  to  set  aside  on  assessment  for  street 
ImproTementa.  Jodgment  for  defendants,  and 
plalntiCF  appeals.  ReTeiwd. 

F.  E.  HoUoway  and  B.  R.  Call,  for  appel- 
lant B.  H.  Campbell  and  OUpman.  Keltner 
A  Hendee*  tar  appelleesi 

BIjACK,  J.  Tbe  oomnum  council  of  the 
dty  of  Andeteon,  one  of  the  appellees,  having 
ordered  an  improvement  of  Fourteenth  street 
from  Jackson  street  westward  to  Madison 
avenue.  In  that  dty,  and  having  contracted 
with  Charles  H.  Daniels,  the  otber  appellee, 
for  tbe  making  of  the  Improvement  by  him, 
and  the  completion  and  the  cost  thereof  hav- 
ing been  reported  to  the  common  council,  and 
tlie  matter  having  been  referred  by  the  com- 
mon conncll  to  the  city  commissioners,  they  | 
met  and  viewed  the  real  estate  whlcb  they 
deemed  to  be  affected  by  the  improvement, 
and  thereafter  filed  with  tbe  dty  cl^k  their 
written  report  describing  ther^  the  several  } 
parcels  of  real  estate  which  they  deemed  af-  j 
fected  by  tbe  improvement,  and  stating  the  ■ 
names  of  the  owners  thoeot.  In  tiiis,  their  I 
flist  report,  tbe  commlsslonerB  described  and  ' 
reported  as  affected  by  tbe  Improvement  two 
certain  lots  owned  In  fee  rimple  by  the  appet 
last,  not  adjoining  tbe  improved  street,  but 
situated  about  150  feet  soutb  of  it,  and  bound* 
ed  on  the  north  by  an  intervening  alley,  and 
im  weat  by  Dolman  street,  and  on  the  east 
by  anottier  alley,  and  ^ted  tbe  name  of  the 
appellant  as  that  of  the  owner  thereof.  He 
did  not  own.  end  caver  owned  or  was  interest- 
ed in,  any  real  estate  oontlguoas  to  Four- 
teentii  street  Thereafter  the  council,  having 
fixed  Novembtf  22,  19CKL,  10  o'dock  a.  m„  as 
tbe  time,  and  tbi*^clt7  coimdl  rhamber  as  the 
place,  vhen  and  where  the  dty  ccHnmlsdoners 
would  agate  meet,  gare  two  weeks*  notice  in 
the  Anderson  Herald,  purported  to  be  ^ven 
by  order  of  tbe  common  council  and  signed 
by  tbe  dty  clerk,  as  follows: 

"Notice  to  Pivperty  Ownerr  on  Fonrteentb 
Street 

"Notice  Is  hereby  given  to  the  property 
owners  on  Fourteenth  street,  from  Jackson 
street  to  Madison  avenue,  that  the  city  com- 
missioners of  the  dty  of  Anderson,  Madison 
couuty,  Indiana,  did,  on  the  4tb  day  of  No- 
vember, 1901,  file  with  the  common  council 
of  said  dty  their  first  report  in  the  matter 
of  the  Improvement  of  Fourteenth  street, 
from  Jackson  street  to  Madison  avenue,  set- 
ting forth  the  names  of  lot  owners  affected 
by  said  Improvement  Said  report  was  on 
motion  placed  on  file,  and  the  city  clerk  or- 
dered to  give  legal  notice  of  the  time  and 
lilace  oC  meeting  of  the  said  city  commission- 
ers, for  the  purpose  of  assessing  the  benefits 
against  eacb  lot  or  parcel  of  land  occasioned 


by  said  Improvement.  Now,  therefore,  you 
are  hereby  notified  that  the  said  dty  commis- 
sioners will  meet  at  ten  <^eIock  a.  m.  on  Fri- 
day, Nmetober  22,  1901,  in  the  dty  coundl 
chamber  In  said  dty,  where  and  at  whlcb 
time  you  and  eaeb  of  you  are  required  to  ap- 
pear and  be  heard  thereon,  or  the  matters 
and  things  in  said  Im^orement  will  be  beard 
and  determined  In  your  absence. 

"Names  of  Proi»erty  Owners." 

Here  followed  In  the  notice  a  long  list  oi 
many  names,  among  them  that  of  the  appel- 
lant 

At  the  meeting  of  the  dty  commissioners 
so  auDounced  the  appellant  by  Its  attorney, 
appeared  specially,  and  to  them  orally  de- 
nied the  sufficiency  of  this  notice,  and  denied 
the  Jurisdiction  of  the  commissioners  over 
the  appellant  and  its  real  estate  under  tbe 
notice,  and  denied  their  right  to  assess  its 
property.  Thereupon  the  commissioners  de- 
termined and  found  that  the  lots,  lands,  and 
parcels  of  ground  abutting  Immediately  on 
each  side  of  Fourteenth  street  and  no  other, 
were  benefited,  and  that  such  benefits  were 
equal  in  amount  to  the  total  cost  of  the  im- 
provement; and  pursuant  to  such  flndiug  and 
determination  the  commissioners  thereupon 
assessed  the  entire  cost  of  the  Improvement 
against  the  lots  and  parcels  of  ground  Imme- 
diately abutting  on  Fourteenth  street!  and 
they  assessed  no  part  of  the  costs  nor  any 
benefits  against  and  no  damages  in  favor  of 
the  appellant  or  its  real  estate.  The  com- 
missioners made  a  written  report  of  this  their 
assessment  to  the  common  coundl,  December 
2,  1001,  which  contained  no  assessment 
against  the  appellant  or  Its  real  estate,  and 
no  assessment  was  ever  made  or  reported  to 
the  council  by  the  commissioners  against  the 
appellant  or  its  real  estate. 

The  common  council  gave  notice  by  publi- 
cation in  the  Anderson  Herald  on  December 
6  and  12,  1901,  as  follows: 

"Notice  to  Property  Owners. 

"For  Approval  of  Final  Report  of  City  Oom- 
mlssioners. 

"Notice  Is  hereby  given  to  property  owners 
on  Fourteenth  street  from  Jackson  street 
west  to  Madison  avenue,  affected  by  the  con- 
struction of  said  street  from  the  point  above 
named  to  Madison  avenue,  ttiat  the  city  com- 
missioners of  the  dty  of  Anderson,  Indiana, 
did,  on  the  2nd  day  of  December,  1901,  file 
their  final  report  of  assessment  of  benefits 
against  eacb  lot  and  parcel  of  land  liable  for 
the  payment  of  said  Improvement  The  time 
for  the  approval  or  modification  of  said  re- 
port was  fixed  by  said  common  coundl  for 
Monday,  December  le,  1901,  at  7:30  o'clock 
p.  m.  in  tbe  council  chamber,  and  tbe  dty 
clerk  was  directed  to  file  ten  days'  notice 
tbat  all  parties  Interested  In  said  report  and 
assessment  appear  at  said  time  and  place  and 
ba  heard  thereon,  if  they  desire,  or  tbe  mat- 
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ters  and  tbings  In  said  ImproTement  will  be 
beard  and  determined  In  tlielr  absence. 

"B;  order  ot  the  Common  GooncU.** 

Signed  by  the  dts  clerk. 

At  tbe  meeting  beld  pursuant  to  this  no- 
tice tbe  council,  by  resolution,  witbout  any 
other  notice  to  ttie  appellant,  amended  tbe 
final  rqmrt  of  tbe  commissioners  by  maklog 
an  assessment  ot  against  tbe  appellant's 
real  estate*  tbat  sum  to  become  a  Hen  tbere- 
'  on,  as  a  part  of  tbe  cost  of  tbe  Improvement. 

In  a  paragrapb  of  complaint  setting  fortb 
tbe  foregoing  facts,  in  substance^  to  Tblch  a 
demurrer  for  want  of  sufficient  facts  was 
sustained,  tbe  appellant  sought  tbe  canceling 
and  setting  a^e  of  the  assessment  and  lien 
and  tbe  quieting  of  its  title.  Tbe  case  in- 
Tolres  a  condderatlon  of  portions  of  an  act 
of  1901  (Acts  1901,  p.  534;  section  3623a  et 
seq.,  Bums'  Bev.  St  1901).  It  Is  provided 
Section  3ffii3c)  In  relation  to  the  first  action  to 
be  taken  by  tbe  ci^  commissioners  that  tbey 
riiall  meet  and  shall  proceed  to  view  tbe  lots, 
lands,  and  parcels  of  ground  affected  by  tbe 
iminnvement,  and  tbat  within  IS  days  there- 
aft«  they  shall  file  with  the  city  ciaA  their 
written  report,  describing  therein  each  lot^ 
tract  of  land,  or  iMircel  of  ground  benefited 
or  damaged  by  the  Improvement,  together 
with  the  name  of  tbe  owner  thereof.  It  is 
Oien  provided  that  tiie  common  council  at  its 
next  meeting  shall  fix  a  time  and  place  when 
and  where  tbe  city  commissioners  will  meet 
again  to  assess  the  costs  of  tlie  improvement 
upon  tbe  property  benefited  thereby  in  pro- 
portion to  the  benefits  derived  tba»from,  but 
not  In  excess  of  soch  benefits,  and  tbat  tlie 
dty  clerk  shall  tfve  notipe  by  two  weeks' 
pubUcatioD,  once  a  week.  In  a  newspaper  of 
general  drcnlation  printed  and  published  In 
the  dty,  "of  tho  time  and  place  of  tbe  meet- 
ing ot  sndi  dty  commissioner^  and  shall 
state  In  said  notice  tbe  name  of  each  person 
whose  property  has  been  reported  as  bene- 
fited or  damaged  by  said  improrement"  Tbe 
dty  commissioners  are  to  take  notice  of  the 
time  and  place  of  this  second  meeting,  and 
to  meet  witbout  further  notice.  It  is  pro- 
vided: "All  persons  shall  have  the  right  to 
appear  before  such  commisslonen  at  such 
time  and  place,  and  have  a  hearing  as  to  tbe 
benefits  or  damages  to  their  respective  lots, 
tracts  at  land,  or  parcels  ot  ground."  ProTl- 
^on  is  made  whereby  the  commissioners  may 
Include  in  their  asse»ment  ot  benefits  or 
damages  property  not  induded  In  tbdr  re> 
port  above  mentioned.  The  commissioners, 
it  is  next  provided,  shall  make  a  written 
port  of  their  assessment  of  benefits  and  dam- 
ages to  tbe  common  coundl,  and  that  all  per- 
sons owning  lots,  tracts  ot  -land,  or  parcels  of 
ground  reported  as  benefited  or  damaged, 
shall  take  notice  of  the  filing  of  audi  r^rt, 
and  shall  have  tbe  right  to  appear  before  the 
common  coundl  and  have  a  hearing  thereon. 
In  tbe  next  section  (8623d)  it  Is  provided  that 
wltbln  20  days  after  tbe  filing  of  the  report 
ot  tbe  assessment  ot  benefits  or  damages  by 


tbe  dty  commisslonen  the  common  council 
shall  act  upon  tbat  report  at  a  meeting  o( 
which  10  days'  notice  shall  be  given  by  pub- 
lication in  a  newspaper  of  gen«al  circulation 
in  the  dty,  setting  fortb  tbe  location  and  ter- 
minal points  of  the  improvemmt  and  tiie  date 
of  tbe  filing  of  the  commissioners*  rq;>ort  and 
reciting  the  time  and  place  at  which  the 
coundl  will  meet  for  the  putpaw  of  confirm- 
ing or  modifying  the  assessment  made  by  the 
commissioners,  and  tbat  any  person  inter- 
ested may  anwar  tiiereat  and  make  objec- 
tion to  such  confirmation  or  modification;  and 
it  is  provided  that  at  such  meeting  the  coun- 
cil shall  give  opportunity  for  bearing  to  all 
parties  interested  "as  to  any  objection  th^ 
may  have  to  such  assessment^**  and  jnay  ap- 
prove the  report  as  filed,  <a  may  change  or 
amend  tbe  report  as  to  the  assessment  of 
property;  and  tbat  tiie  adoption  of  tbe  re- 
p<Hrt,  as  made  by  the  dty  commlsdoners,  or 
as  changed  and  amended  the  common 
council,  shall  constitute  the  aasewment  of 
bfjbefits  or  damages.  It  Is  also  provided  tiiat 
after  tbe  assessments,  "as  ba*eln  provided,** 
have  been  made  by  the  common  coundl,  no 
suit  shall  lie  to  enjoin  or  restrain  tbe  collec- 
tion thereof,  and  tbe  validity  of  such  assess- 
ment shall  not  be  "questioned  except  on  ap- 
peal as  hereinafter  provided  tor.*'  In  the  nest 
section  (3623e)  provision  is  made  for  an  ap- 
peal by  any  person  owning  any  lot,  tract  of 
land,  or  parcel  ot  ground,  who  is  required  to 
file  a  statement  of  bis  grievances,  which  are 
limited  to  the  following:  (1)  "That  tbe  pro- 
ceedings for  said  improvement  are  invalid"; 

"that  the  benefits  assessed  to  his  ot  her 
Iffoperty  are  too  high,  or  damages  too  low"; 
(S)  "that  the  benefits  assessed  to  his  <v  her 
property  are  too  high  In  proportion  to  tbe 
benefits  assessed  against  other  property  slm- 
Uariy  dtnated."  This  attadc  is  not  based 
upon  any  of  tbe  grievances  for  which  an  ap- 
peal is  thus  prescribed.  It  to  an  attach  ques- 
tioning tbe  validly  of  an  assessment,  and  It 
therefore  iMU  not  lie  If  tbe  assessment  was 
made  by  the  common  coundl  substantially  as 
provided  in  tfiw  statute.  The  assault  is  made 
upon  tbe  one  assessment  on  the  ground  of 
want  ci  Jurisdiction  to  make  It  acquired  as 
provided  in  the  statute.  The  argument  has 
been  directed  in  part  to  tbe  form  ot  tbe  no- 
tices above  set  forth  in  so  far  as  they  pur- 
port to  be  addressed  to  tiie  owners  of  prop- 
erty on  Fourteenth  street;  tiie  properly  of 
appellant  not  bdng  on  that  street  The  no- 
tices contained.  In  substance  all  the  matters 
which  the  statute  requires  such  notices  to 
contain,  and  we  would  not  be  inclined  to 
hold  the  Irrc^ulsrity  so  suggested  by  counsd 
to  be  so  material  a  matter  as  to  wholly  Invali- 
date tiie  assessment  In  question,  though  upon 
this  matter  we  are  not  required,  for  tiie  dis- 
posal of  this  case,  to  decide.  The  purpose  ci 
the  apedal  appearance  of  tbe  appellant  be- 
fore tbe  dty  commlssionera  was  substentlally 
accomplished.  The  commissioners  made  no 
assessments  except  upon  property  bordering 
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upon  fourteenth  street  In  the  writt^i  re- 
port to  the  ctmiinon  conndl  made  by  t}ie  com- 
mlsslonera  the  property  of  the  appellant  waa 
not  reported  as  boneflted  or  aa  damaged. 
The  notice  of  the  meeting  of  the  council  for 
the  consideration  of  the  niport  of  the  aaaess- 
menta  mnst  set  forth  the  location  and  termi- 
nal points  of  the  Improvement  and  the  data 
of  the  flUns  of  the  commiaaioners*  report  of 
assesamenta,  and  mnat  recite  the  time  and 
pkice  of  the  meeting  <tf  the  eoundl.foar  the 
purpose  of  confirming  or  modifying  the  as- 
Bessment  made  by  the  commissioners,  and 
that  any  person  Interested  may  appear  there- 
at and  make  objection  tq  such  conflrmatioa 
or  modlflatlon.  It  was  not  required  that 
this  notice  should  contain  any  mention  of 
particular  lots,  tracts  ot  land,  or  parcels  of 
ground,  or  should  state  the  names  of  any 
owners  thereof.  At  tiie  meeting  of  the  dty 
commladoners  for  the  purpose  of  making 
the  asaesements  It  Is  ^Tlded  by  the  statute 
all  persons  hare  the  right  to  aEvear  and  have 
a  hearing  as  to  the  benefits  or  damages  to 
their  reapectlve  lot^  tracts  bf  land,  or  parcels 
of  ground.  At  the  meeting  of  the  common 
council  for  the  purpose  of  "confirming  or 
modifying  the  assessment  made  by  such  com- 
missioners" the  coundl  Is  required  to  give 
opportunity  for  hearing  to  all  persons  Inter- 
ested "as  to  any  objectton  tbey  may  have 
to  such  assessment"  Special  proTlaion  Is 
made  whereby  the  commissioners,  met  for 
the  making  of  asaesBments,  may  assess  proi>- 
erty  not  included  in  their  first  report,  after 
aeiTlce  by  the  dty  marahal  of  a  notice  Issued 
by  the  dty  derte  to  tb»  owner  ot  such  omit- 
ted property;  but  no  similar  provlaion  is 
made  authorizing  the  common  council  to  ln> 
cinde  propertgr  not  assessed  by  the  commls- 
sloneta,  but  aU  persons  owning  property  re- 
ported as  benefited  or  damaged  are  required 
to  take  notice  of  Qie  filing  of  the  assessment 
rep«at  of  the  commissioners,  and  are  given 
the  right  to  a^ear  before  the  council  and 
have  a  hearing  thereon.  The  appdlant  waa 
not  such  an  owner.  Oonaidwing  the  stetute 
In  all  itt  provisions  and  comparing  fliem 
with  each  other,  we  are  of  the  opinion  that 
It  does  not  contemplate  the  assessment  by 
the  common  council  of  iwoperty  not  reported 
assessed  by  the  dty  commissioners.  When 
the  appellant  succeeded  In  having  Ite  prop- 
arty  omitted  by  the  commissioners  from 
their  r^ort  of  assessments,  it  waa  not  bound 
to  take  further  notice  of  the  proceeding,  and, 
looking  at  Uie  stetnte  In  all  Ito  parts,  the  no- 
tice given  of  the  meeting  of  the  coundl  for 
the  condderation  of  the  matter  ot  the  as- 
aeasment  cannot  be  r^rded  as  Intended  by 
the  Legislature  as  a  notice  to  the  appellant 
on  which  to  base  an  aasessment  by  the  coun- 
cil against  the  appellant* a  property  not  In- 
cluded in  the  assessment  report  of  the  com- 
mlssloneis.  It  this  be  a  correct  vfew  of  the 
statute^  the  common  conndl  had  not  Juris- 
diction, to  make  the  assessment  in  question, 
and  it  waa  not  made  as  provided  In  the  stat- 


ute. Therefore  the  court  erred  in  sustaining 
the  demurrer  to  the  appellant's  aacond  para- 
graph of  complaint 
Judgment  reversed. 


(tt  Isd.  App.  ISO) 

INDIANAPOLIS  ST.  RT.  Ca  v.  BROWN. 

(Appellate  Court  of  Indiana.  Division  No.  2. 
.    Jan.  6.  1804.) 

OABRIBRS  —  STREET    RAILWAY  —  INJURY  TO 
PA8BBN0ER  WHILE  ALIQHTI  NO— INSTRUC- 
TION S-HABML  ESS  ERROR. 
L  Where,  in  an  action  by  a  passenger  for  in- 
joriei  in  alightiog  from  a  street  car,  the  Jury 
find  that  the  car  vaa  not  moving,  aby  error  in 
refusing  to  instruct  that,  it  she  attempted  to 
alisht  from  a  moving  car,  she  could  not  recover, 
ana  in  instructing  that,  if  the  car  waa  so  nearly 
stopped  that  an  ordinarily  prudent  person  would 
have  deemed  it  safe  to  alvbt,  and  she  waa  in- 
jured by  its  suddm  ttartiDg,  she  could  recover, 
was  harmless. 

2.  In  an  action  by  a  passenger  against  a  street 
car  company  it  is  not  error  to  instruct  that,  If 
she  was  injured  while  attempting.  In  the  exerciae 
of  proper  care,  to  alight  from  a  car,  by  the 
motonnSo  suddenly  starting  it,  she  can  recover, 
Uioogh  the  motorman's  act  Is  not  required  to 
have  been  negligent:  muce  starting  a  car  while 
a  passenger  is  alightiog  is  prima  facie  oegU- 
geoce. 

S.  In  an  action  by  a  street  car  passenger  in- 
jured in  attem|>ting  to  alight  it  ia  proper  to  in- 
stmct  that,  wlille  a  common  carrier  of  passen- 
gers Is  not  an  Insurer  of  their  safety,  still  the 
Taw  exacts  of  It  the  exercise  of  the  highest 
practicable  care  in  the  operation  of  its  cars  and 
stopping  and  starting  them  to  enable  passen- 
gers to  get  on  and  off,  and  for  any  failure  to 
exercise  such  care,  and  for  slight  neglect  of  du- 
ty in  this  respect.  It  is  liable  to  a  passenger 
who  is  lilmself  without  fault,  etc. 

4.  In  an  action  by  a  street  car  passenger  in- 
jured while  attempting  to  alight,  and  in  whidi 
the  burden  of  showing  contributory  neglfgeuce 
is  OD  the  defendant,  it  Is  proper  to  Instruct  that, 
if  the  burden  is  upon  either  party  to  show  any 
particular  fact,  such  fact  should  be  established 
by  a  fair  preponderance  of  the  evidence,  and 
that,  if  there  is  no  preponderance  on  any  ques- 
tion—that is,  if  atBrmative  evidence  Is  on^  bal- 
anced by  the  negative  evidence— then  such  fact 
would  not  be  proven. 

Appeal  from  Circuit  Court,  Hancock  Coun- 
ty; Bdward  W.  Felt,  Judge. 

Action  by  Ida  Brown  against  the  Indian- 
apolis Street  Railway  Company.  Judgmut 
for  plaintiff,  and  defen^nt  appeala.  AfiSrm- 
ed. 

Winter  &  Winter,  Marsh  ft  Oook,  and  W. 
H.  Latta,  for  appellant  Wymond  J.  Beck- 
ett for  appellee. 

ROBT,  J.  Action  for  damages  on  account 
of  personal  Injuries  averred  to  have  been 
negligently  caused  by  appellant  Appellee 
was  a  passenger  upon  one  of  appellant's 
street  cars  within  the  dty  of  Indianapolis, 
and  while  attempting  to  leave  the  car  was 
thrown  or  fell  to  the  pavement  Her  the- 
ory, supported  by  the  testimony  of  several 
witnesses,  was  that  she  signaled  for  the  car 
to  stop,  that  it  did  stop,  and  that  she  waa 
In  the  act  of  stepping  off  when  It  suddenly 

f  L  Sea  Carrlvn.  toL  1^  OuaL  Dtc  |  isn|. 
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atftrted  ahead,  throwing  her.  Appellant^s 
ttieoiT*  wanmrted  hj  the  testimony  of  several 
irltneBSea,  was  that  she  did  not  wait  for  the 
car  to  stop,  bat  stepped  off  while  It  was  In 
motion,  and  was  thereby  thrown.  That  she 
was  Injured  Is  not  disputed.  As  to  the  ex- 
tent of  her  Injury  there  was  conflicting  testi- 
mony. Verdict  for  appellee  assessing  dam- 
ages at  $1,200,  with  answers  to  Interroga- 
tories. Motion  for  new  trial  overmled.  JvOg- 
'ment  on  verdict. 

The  only  questions  argned  relate  to  the 
giving  of  Certain  instmctlons  and  the  refusal 
to  give  others  requested.  Appellant  asked 
that  the  Jury  he  Instructed  that.  If  the  acci- 
dent did  not  happen  as  alleged  In  the  com- 
plaint— L  e.,  by  appellee  starting  to  alight 
from  a  car  that  was  standing  still,  bat  from 
one  that  was  In  motlon-i-there  could  be  no 
recovery.  The  answers  to  Interrogatories 
show  that  the  car  was  not  moving.  Error, 
It  any,  in  refusing  the  Instruction  requested, 
was  not,  therefore,  harmful.  Ronsb  r. 
Bousta,  154  Ind.  562,  55  N.  B.  1017.  . 

The  seventeenth  instruction  given  was  as 
followa:  "If,  however,  the  car  was  stopped 
to  let  the  pkilnttff  alight  therefrom,  or  so 
near  sb^tped  that  an  ordinarily  i^udent  per- 
atm  using  ordinary  care  to  avoid  accident 
would  have  deemed  it  safe  to  alight  then- 
from,  and  under  such  circumstances  the 
plaintiff,  using  ordinary  care  to  avoid,  any 
Injury,  attempted  to  get  off  the  car,  and 
while  BO  doing  was  thrown  to  the  ground 
and  Injured,  by  the  motorman  in  charge  of 
said  car  suddenly  starting  the  same  b^oxe 
she  had  alighted,  then,  and  in  such  event. 
If  shown  by  the  evidence,  the  plalntUf  would 
be  entitled  to  recover  damages  for  the  Injury, 
If  any,  received.**  The  clause  of  the  Instruc- 
tion as  to  appellee  alighting  before  the  car 
■topped  is.  in  any  view,  rendered  harmless 
by  tlie  Interrogatory  above  referred  ta  The 
qneetlon  of  due  care  on  the  plaintiff's  part  is 
e^ressly  left  to  the  jury,  as  should  have 
been  done.  The  plaintiff's  right  to  recover 
Is  stated,  If  the  facts  are  found  to  be  that 
the  car  was  stopped  to  let  her  alight,  and 
that  Bh4  wMle  attempting  to  do  so,  nalng 
ordinary  care,  was  ^rown  and  Injured  by 
the  motorman  suddenly  starting  the  car  be- 
fore she  bad  alighted.  Had  it  been  stated 
In  the  instruction  that  the  plaintiff  was  en- 
titled to  recover,  If,  in  view  of  all  the  facta, 
the  motorman  "negligently**  started  the  car, 
It  would  have  been  unobjectionable.  It  la 
argued  with  force  that,  ta  the  absence  of 
such  word,  the  Instruction  took  the  questlcoi 
of  fact  from  the  jnry,  and  declared  the  de- 
fendant's negligence,  without  taking  into  ac- 
count the  drcumstances  other  than  those  de- 
tailed. To  suddenly  start  a  street  car  while 
a  passenger  is  in  the  act  of  alighting  there- 
from is  held  to  be  negligence.  Ballroad  Co. 
V.  Merl.  2G  Ind.  App.  284,  59  N.  E.  481;  Bail- 
road  Oo.  V,  Huffer,  26  Ind.  App.  575,  60  N.  B, 
816.  The  car  having  been  stopped  for  the 
purpose  of  enabling  appellee  to  aligh^  ap- 


pellant was  bound  to  know  that  she  had 
done  so  before  starting  the  car  again;  aud 
suddenly  starting  It  while  she  was  In  tbe 
act  of  alighting'  was  an  act  of  negligence. 
Anderson  v.  Ry.  Co.,  12  Ind.  App.  Id4.  38 
N.  B.  1100;  Washhifiton  v.  Tobrlner.  147  U. 
S.  571,  13  Sup.  Ct  657,  37  L.  Ed.  284.  No 
Circumstance  Is  suggested,  and  none  occurs, 
which,  as  between  the  carrier  and  Its  pas- 
senger, would  make  such  act  anything  but 
negligence.  The  instruction  Is  not  a  model, 
but  there  was  no  error  In  giving  It. 

Tbe  eighteenth  Instruction  given  was  as 
follows:  "While  a  common  carrier  of  pas- 
sengers is  not  an  Insurer  of  their  safety, 
still,  in  consideration  of  the  great  danger 
to  human  life  consequent  upon  the  n^lect 
of  duty  upon  the  part  of  the  carrier,  the  law 
exacta  of  it  the  exercise  of  the  highest  prac- 
ticable care  for  the  safety  of  ita  passengers 
In  tbe  operation  of  Ite  cars,  and  stopping 
and  starting  Ito  cars  to  enable  passengers 
to  get  on  and  off  the  same,  and  for  any  fali- 
ute  to  exercise  such  care,  and  for  slight 
n^lect  of  Its  duty  in  this  respect  resulting  in 
an  accident  or  injury  it  Is  liable  to  a  pas- 
senger who  Is  herself  without  fault,  ft>r  an 
injury  sustained  as  the  proximate  result  fif 
such  negligence."  The  law  as  stated  has 
been  declared  to  be  "well  settled.**  Ballroad 
T.  Hoffbauer,  23  Ind.  App.  614-620,  56  N. 
B.  54. 

The  twenty-ninth  Instruction  related  to  tin 
ansverlng  of  interrogatories  submitted, 'and 
was  in  part  as  follows:  "If  the  burden  Is 
upon  either  party  to  show  any  partlcnlar  fact 
ctflled  for  in  any  question,  such  fact  should 
be  established  by  a  fair  preponderance  of  the 
evidence  to  warrant  yon  in  so  answering  the 
question  as  to  show  the  fact  established. 
If  there  is  no  preponderance  of  evidraoe  on 
any  question— that  Is  to  say,  If  the  evidence 
tending  to  prove  the  ftict  in  question'  Is  only 
balanced  by  the  evidence  to  the  contrary— 
thai  snch  fact  would  not  be  proven,  and  your 
answer  should  be  in  the  negative;"  It  is  ar- 
gned that  the  instruction  Is  bad  on  tbe  au- 
thority of  By.  Co.  Beed,  161  Ind.  396,  51 
N.  B.  477.  The  language  of  the  Instmctlon 
eondmnned  In  that  case  is  practically  the 
same  as  that  of  the  last  clause  above  quoted. 
The  difference  Is  that  in  the  Beed  Case  tbe 
burden  was  upon  the  plaintiff  to  establish 
both  the  defendant's  negligence  and  result- 
ing damage  and  her  own  freedom  from  con- 
tilbutory  negligence  and  an  Instmcthm. 
tbetefore,  which  put  the  burden  upon  the 
defendant  as  to  any  portion  of  the  Issue  was 
erroneous,  while  in  the  case  at  bar  the  bur- 
doi  Is  upon  tiie  defradant  as  to  the  ques- 
tion of  contributory  n^llgence.  The  Instruc- 
tion given  discriminates  between  questions 
upon  which  tibe  appellant  had  the  burden 
and  those  upon  whtdi  appellee  had  11;  and 
therefore  accords  with  the  holding  In  the 
case  cited. 

The  substance  of  the  Instructions  refused, 
in  so  tar  as  th^  contained  correct  state- 
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ments  of  Oie  lav,  was  folly  covered  br  oUl- 
er  instructions  given       tbe  conrL 
Judgment  affirmed. 


(3!  JoA.  App.  138) 

LOGSDON  V.  DINGQ. 

(Appellate  Court  of  Indianiv,  Divfalon  No.  2. 
Jan.  7.  1904.) 

ADVERSE  POSSESSION  —  DIVISION  LINE  —  MIS- 
TAKE AS  TO  DIVISION  FBNCD-fiURVETS— sr- 
FECT  —  FINDINOS  OF  PACT  —  CONNECTION 
WITH  OTHER  FINDINa& 

1.  Whether  possession  of  land  Is  hostile  or 
adverse  is  not  a  conclusion  of  law,  but  an  nlti- 
Diate  (act. 

2.  Where  adverse  possession  !■  claimed,  the 
fact  that  SDch  possession  originated  in  a  mis- 
take of  the  parties  as  to  tbe  Doundary  line  be- 
tween their  respective  adjoiaing  tracts  at  the 
time  a  fence  on  sach  line  was  bollt  does  not 
prevent  the  mnning  of  the  atatnte. 

8.  Where  plaintiff  held  possession  of  land  up 
to  a  division  fence  for  32  years,  exerclalng  ex- 
clusive domain  over  the  disputed  strip,  cleim- 
iog  to  be  its  owner,  and  that  the  fence  was 
the  true  boondaCT,  us  possession  was  adverse. 

4.  Where  one  oolds  a  dlspnted  strip  of  land 
prorieionally,  or  it  holding  be  disclaims  owner- 
ithip,  except  to  the  true  line,  wb'uaver  tiuit  may 
be.  his  possession  Is  sot  adverse. 

5.  A  title  secured  by  20  years'  adverse  pos- 
session of  a  disputed  strip  is  not  divested  by 
surveys  thereafter  made  by  agreement  of  the 
adverse  claimant  and  the  owner  of  the  adjoln- 
bg  land  to  ascertain  tbe  correct  division  line. 

6.  A  finding  that  an  adverse  claimant  did  not 
claim  ownership  of  any  portion  of  the  adjoining 
land  beyond  the  true  division  line  must  l>e  con- 
sidered in  connection  with  his  further  claim 
that  c  fence  constructed  by  him  and  the  owner 
of  such  adjoin'ng  land  was  on  the  true  line. 

Appeal  from  Clrcnii;  Court,  Clay  Ccunty; 
6.  Colllve?,  Judge. 

Action  by  Lawrence  Logsdon  against  Peter 
Blngg.  Judgment  for  defendant,  and  plalu- 
tiff  appeals.  Revers«d- 

8.  D.  CoCey  and  James  A,-  McNutt,  for 
appellant.  8  M.  McGregw  and  Qwtge  A. 
Knlgh^  tta  appeUea 


ftOBT,  3.  Action  by  appellant  to  quiet  title 
to  a  strip  of  land  hereinafter  described-  An- 
swer, general  dealal.  Special  finding  of  facts 
nnd  concltislons  of  law  stated  thereon,  to 
which  appellant  excepted.  Motton  for  new 
trial  overmled.  and  Judgment  for  appellee. 

It  Is  shown  by  tbe  finding:  That  appellant 
Is  the  owner  since  1867  of  tbe  N.  B.  ^  of  tbe 
S.  B.  M  of  section  85.  Tp.  12  N.,  R.  7  W.,  In 
Olay  county,  and  that  appdlee  la  tbe  owner 
of  tbe  S.  B.  %  thereof.  In  1868  NIcboIas 
Miller,  the  then  owner  of  the  N.  W.  ^,  and 
appellant  proceeded  to  ascertain  the  line  di- 
viding aald  tracts  of  land.  They  fonnd  a 
stone  which  they  believed  to  be  a  comer 
atone,  and  sighted  tbnragb  to  a  point  believ- 
ed by  tbem  to  be  the  other  comer,  and  upon 
the  Hne  so  established  and  agreed  upon  they 
bnllt  a  partition  fence;  each  believing  at 
tbe  time  that  they  were  btiildlng  tbe  fence 
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on  tbe  troe  line  diving  tbe  tracts  ct  land, 
and  each  intending  to  so  do,  lind  each  being 
mistaken  as  to  the  true  line,  and  each  there- 
after keeping  up  a  part  of  said  fence  unUl 
1888.  In  October,  1S89,  a  controversy  having 
arisen  relative  to  said  bounOary,  an  official 
survey  was  had,  which  resulted  in  locating 
the  same  10^  feet  east  of  tbe  feuce  at  one 
end,  and  9^^  feet  east  thereof  at  the  other. 
Appellant  deuied  the  correctness  of  the  sur- 
vey, and  continued  to  hold  possession  to  the 
fence  including  the  strip  mentioned  until 
1898.  cultivating  and  improving  the  same 
continually  for  more  than  20  years,  when  the 
county  surveyor  was  called  by  him  and  ap- 
pellee, who  holds  by  mesne  conveyance  from 
Nicholas  Miller,  to  resurvey  the  land,  which 
T^as  accordingly  done,  resulting  In  confirm- 
ing the  correctness  of  tbe  line  run  in  188d. 
which  is  in  fact  correct  Thereupon  appel- 
lant expressed  himself  as  satisfied,  and  stat- 
ed that  he  was  mistaken  as  to  the  true  line, 
and  Immediately  thereafter  appellee  moved 
the  fence  to  such  line.  That  the  fence  was 
located  originally  through  a  mistake  as  to 
the  true  line  and  Its  location,  each  party  sup- 
posing that  the  fence  was  built  thereon.  That 
appellant  claimed  to  be  the  owner  of  the 
strip  In  controversy,  believing  that  the  fence 
represented  the  true  line,  and  that  be  at  no 
time  claimed  to  be  the  owner  of  any  portion 
of  the  land  in  dispute  west  of  the  true  line, 
wherever  the  true  line  might  be.  The  sur- 
veys referred  to  were  never  appealed  from, 
and  are  In  full  force.  As  conclusions  of  law, 
the  court  stated  that  appellant's  possession 
was  not  adverse,  and  that  appellee  should 
have  Judgment 

Whether  the  appellant's  possession  was 
hostile  or  adverse  is  not  a  conclusion  of  law, 
but  an  ultimate  fact  Webb  v.  Rhoads.  28 
Ind.  App.  393,  61  N.  K.  735. 

The  facts  found  are  as  favorable  to  appel- 
lee as  the  evidence  warrants,  and,  if  they 
are  Insufficient  to  sustain  the  Judgment  It 
would  be  useless  to  retry  the  cause.  The  evi- 
dent theory  of  the  trial  court  was  that  the 
mistake  of  the  parties  as  to  the  boundary  line 
Bt  the  time  ,  the  fence  was  built  prevented 
the  running  of  tbe  statute.  In  this  it  was 
mistaken.  It  is  not  necessary  that  the  party 
claiming  to  hold  adversely  show  something 
akin  to  felonious  intent  on  his  own  part  and 
assert  that,  with  full  knowledge  of  the  truth, 
he  formed  the  Intent  to  deprive  the  true  own- 
er of  his  land.  In  the  nature  of  things,  ad- 
verse holding  usually  originates  in  a  mistake 
or  misunderstanding.  The  finding  shows  that 
appellant  held  possession  up  to  the  fence  for 
32  years,  exercising  exclusive  domain  over 
the  strip  in  dispute,  and  claiming  to  be  Its 
owner.  He  claimed  that  the  fence  was  the 
true  boundary,  and  his  possession  was  there- 
fore adverse.  Webb  v.  Rhoads,  supra;  Ball- 
rond  V.  Stieklcy,  155  Ind.  813,  58  N.  K.  192; 
Burr  V.  Smith,  152  Ind.  470,  53  N.  E.  469; 
Palmer  v.  Daseh,  148  Ind.  13,  47  N.  E.  176; 
Blcbwlne  t.  Pres.  Church,  135  Ind.  80.  34  N. 
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B.  787.  It  flu  &et  vaa  that  be  beld  pro* 
TMtmally,  or  U  holding  be  disclaimed  owners 
ship,  exc^  to  the  tme  line,  wherever  that 
might  h^  then  his  possession  would  not  be 
adverse.  Railroad  t.  Stlckley,  supra;  Sli- 
ver Creek  v.  Union,  etc.,  Co.,  138  Ind.  297, 
S5  N.  E.  12S,  87  N.  E.  721.  "Every  posses- 
sion, then.  Is  adverse,  and  entitled  to  the 
peaceful  aiid  benignant  operation  and  pro- 
tecting safeguard  of  the  statute,  whl(di  Is  not 
In  sabservience  to  the  title  of  another,  either 
by  a  direct  acknowledgment  of  some  Und,  or 
sn  open  or  tadt  disavowal  of  right  on  the 
part  of  the  occupant**  Dyer  v.  Eldridge,  136 
Ind.  659,  36  N.  E.  S22.  'The  claim  may  have 
been  a  mistaken  one,  but  It  was  not  doubt- 
ful or  uncertain."  Palmer  v.  Dasch,  supra. 
Tbe  surveys  made  after  the  erptratlon  of  20 
years  did  not  deprive  appellant  of  tbe  title 
secured  by  prior  possession.  Wood  v.  Super, 
ISO  Ind.  622,  SO  N.  E.  755;  BIgge  v.  Blley, 
113  Ind.  208,  16  N.  E.  253;  Cleveland  v. 
Obenchaln,  107  Ind.  601,  8  N.  E.  624.  The 
finding  that  appellant  did  not  claim  to  be  the 
owner  of  any  portion  of  the  land  beyond  or 
west  of  the  true  line  must  be  considered  In 
connection  with  his  further  claim  that  the 
fence  was  on  the  true  line.  Ballroad  v. 
Stlckley,  supra.  Excluding  statements  of  evi- 
dentiary character,  the  finding  required  the 
conclusion  of  law  to  be  for  appellant. 

Judgment  reversed,  and  cause  remanded  tea 
further  proceedings  In  accordance  herewith. 

(33  Ind.  App.  169) 

MORGAN  et  al.  t.  JACKSON. 

(Appellate  Court  of  Indiana.    Jan.  8,  1004.) 

RMPLEVTN  —  BURDEN  OF  PROOF  —  INTERROQA- 
TORIBS— ASSUHFTION  OF  PACT— AFPEAI^ 
REVISW— CONIUOTING  EVIDBNGB. 

1.  A  rerdlct  on  coafllcdBg  evidence  ki  coneln- 
■ire  on  appeal. 

2.  Ownership  or  right  of  possession  In  plalo- 
tlfl  la  replevin  and  posseRsion  held  by  defend- 
ant do  not  change  the  harden  of  proof,  which 
remains  with  plaintiff  to  establish  that  defend- 
ant wrongfully  holds  posaessioD  of  the  prop- 
crtT. 

8.  An  assumption  of  a  fact  contained  In  an 
biterrogatory  relating  to  s  previous  iuterro^- 
toiy  does  not  amount  to  a  finding  as  to  such 
fact  which  was  negatived  by  the  Jury's  answer 
to  such  preceding  luterroeatory. 

4.  When  it  is  established  In  replevin  that 
plaintiff  baa  no  title  or  right  of  posseadon  to 
notes  in  anlt,  that  Is  the  end  of  the  case. 

Wiley,  J.,  dissenting. 

AM>ea1  from  Circuit  Court,  Bfarion  Coun- 
ty; Henry  Clay  Allen,  Jndge. 

Action  by  Louis  J.  Morgan  and  others 
against  George  W.  Jackson.  From  a  Judg- 
ment tor  defendant,  plaintiffs  appeal.  Af- 
firmed. 

Daniel  Walt  Howe.  Chas.  B.  Averill,  and 
R,  T.  Byers,  for  appellants.  Gronlnger  & 
Gronlnger  and  A.  N.  Grant,  for  appellee. 

ROBT,  J.  Ai^Uanta  brought  their  suit 
In  r^levln  to  recover  possession  of  certain 
promissory  notes  aecuted  by  divers  persons 
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to  John  H.  DavUson,  of  wblcfa  tbey  averred 
they  were  legally  entitled  to  possession,  and 
**of  which  notes  defendant  has  possession 
without  right;  and  wrongfully  detains  from 
the  plaintiffs."  Answer  in  general  denial, 
trial  by  Jury,  verdict  and  Judgment  In  favor 
of  appellee.  Errors  assigned  are  that  the 
court  erred  in  overruling  appellants'  motion 
for  Judgment  on  the  answers  to  Interroga- 
tories returned  by  the  Jury,  and  that  the 
court  erred  In  overruling  their  motion  for  a 
new  trial. 

Appellaote'  claim  at  the  trial  was  that  the 
notes  In  controversy  had  been  pledged  to 
them  as  collateral  security  for  money  loaned 
by  them  to  the  pa^ee,  Davidson;  that  tbey 
were  placed  In  possession  of  such  notes; 
that,  the  maker  of  one  of  tbe  notes  desiring 
to  pay  It,  they  handed  the  package  to  Da- 
vidson, at  his  request.  In  order  that  be  might 
take  out  that  note;  that  he  was  delayed 
in  doing  so,  and  left  the  package  In  his  desk, 
from  which  It  was  taken  by  tbe  appellee 
without  right  Appellee  claims  that  David- 
son had  Induced  him  to  go  into  the  business 
with  him,  and  to  advance  money  to  him, 
pledging  the  notes  In  controversy  to  secure 
tbe  repayment  of  the  sum  so  advanced;  that 
his  possession  of  such  notes  was  rightful, 
under  the  terms  of  such  agreement;  and  that 
the  same  were  not  pledged'  to  appellants, 
who  he  asserted  never  had  possession  of  the 
notes  in  their  own  right.  The  controversy 
was  one  of  fact.  It  Is  not  one  where  there 
was  an  absence  of  evidence  vpon  either  side 
of  any  material  proposition  involved,  but  one 
In  which  the  evidence  was  conflicting  and 
Irreconcilable.  Tbe  particular  province  of 
tbe  Jury  is  to  settle  such  disputes,  and  no 
warrant  eziste  for  the  setting  aside  of  the 
verdict  returned  by  it  in  the  appellee's  fa- 
vor. 

The  court  gave  an  instruction  to  the  effect 
that  the  burden  of  proof  rested  upon  the 
plaintiffs  (appellante)  to  establish,  among 
other  facts,  "whether  the  defendant  wrong- 
fully detains  possession  of  said  property  from 
the  plaintiffs."  In  Grugg  v.  Herod,  69  Ind. 
78,  the  court  said:  "Tbe  gravamen  of  appel- 
lee's complaint,  in  so  far  as  appellants  were 
concerned,  was  the  allegation  therein  that  he 
had  possession,  without  right,  of  tbe  per- 
sonal property  sued  for,  and  unlawfully  de- 
telned  the  same  from  the  appellee,  in  Mont- 
gomery county.  This  allegation  was  denied 
by  the  appellante,  and  tbe  burthen  of  the 
issue  was  upon  appellee."  To  the  same  ef- 
fect are:  Entsmlnger  v.  Jackson,  73  Ind. 
144;  Bldenour  v.  Beekman,  68  Ind.  236.  It 
is  well  estebllshed  that  tbe  plaintiff  In  re- 
plevin must  show  tbe  defendant  to  be  In 
possession  of  the  goods  replevied.  West  v. 
Graff,  23  Ind.  App.  410,  413,  55  N.  E.  506. 
In  the  absence  of  other  evidence,  ownership 
or  right  of  possession  In  the  plaintiff,  nnd 
possession  held  by  the  defendant,  would  un- 
doubtedly require  the  Inference  and  finding 
that  the  defendant's  possession  was  'WTonf> 
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fol;  bnt  rach  fact  does  not  change  the  bnr^ 
den  of  proof,  which  remains  with  the  plain- 
tiff. But  In  any  erent  there  can  be  no  rfr* 
versal.  for  the  reason  that  the  answers  to  in- 
terrogatories affirmatively  show  that  the  ap- 
pellants were  not  harmed  by  the  Instractkm. 
Blllott,  App.  Proc.  i  642. 

Interrogatory  No.  8  and  its  answer  were 
as  follows:  "Had  not  the  said  John  H.  Da- 
vidson, prior  to  Angnst  17, 1901,  pledged  the 
notes  in  controversy  to  the  plalntUFs  as  col- 
lateral security  for  the  money  before  that 
time  loaned  by  appellants  to  said  David- 
son?" Answer:  "No."  The  eleventh  Inter- 
rogatory and  answer  were  as  follows:  "Did 
not  the  plalntUTs.  after  the  notes  in  contro- 
versy bad  been  pledged  to  them  by  the  said 
John  H.  Davidson,  keep  said  notes  In  their 
safe  and  nnder  their  control  nntll  August  17, 
1901?"  Answer:  "Yes."  This  Interrogatwry 
was  evidently  framed  with  the  expectation 
that  the  answer  to  Interrogatory  No.  8,  pre- 
ceding It,  would  be  in  the  affirmative.  The 
assumption  contained  In  the  Interrogatory  it- 
self la  not  equivalent  to  a  finding  by  the  Jury. 
Tbe  answer  relates  to  possession  of  the  notes, 
and  not  to  the  question  of  a  pledge  of  them 
having  been  made.  So  construed,  there  la  no 
conflict  between  the  answers  to  Nos.  8  and  11. 

The  plalntUT  in  replevin  must  recover  up- 
on the  strength  of  his'  own  title.  Miller  v. 
Lively,  1  lod.  App.  6.  27  N.  B.  437;  Easter  v. 
Fleming,  78  Ind.  11^.  When  it  was  establish- 
ed that  the  appellants  had  no  title  or  right  of 
possession  to  the  notes  in  suit,  that  was  an 
«nd  to  the  cage.   Miller  v.  lively,  supra. 

Interrogatory  No.  8  was  also  conclusive 
against  appellants  upon  their  motion  for 
Judgment  notwithstanding  the  goieEBl  ver- 
diet 

Judgment  affirmed. 

HENLEY,  a  J.,  and  BOBINSON  and 
COUSTOCK,  JJ.,  concur.  BLACK,  J.,  ab- 
sent, took  no  part 

WILEY,  J.  I  cannot  concur  In  the  concln- 
■foB  reached  In  the  prevailing  opinion,  and 
deem  it  my  duty  to  express  my  views  of  tbe 
law  in  so  far  aa  Uiey  differ  from  tboae  of  my 
associate. 

I  concur  In  that  part  of  the  opinion  which 
holds  that  appellants  are  not  entitled  to  have 
Judgment  in  their  favor  on  the  answer  to  in- 
terrogatories notwithstanding  the  general 
verdict  but  I  do  not  concur  with  the  reason- 
Ins  by  which  that  conclusion  la  reached.  It 
la  my  opinion  that  appellants  were  not  enti- 
tled to  have  Judgment  pronounced  In  their 
favor  on  the  answers  to  interrogatories,  be- 
cause such  answers  are  inconsistent  with 
each  other.  By  their  answer  to  Interrogatory 
8.  the  jury  found  that  Davidson  did  not 
pledge  the  notes  In  controversy  as  collateral 
security,  while  by  their  answer  to  loterroga- 
tory  11  they  fouod  that  the  notes  were  so 
pledged.  Tbe  construction  put  upon  Interrog- 
atory 11  and  the  answer  thereby  aa  expressed 


In  tlje  opinion,  la,  ba  my  judgment  not  war- 
ranted. By  the  Interrogatory  the  jury  wpre 
asked,  in  substance,  whether  or  not  plaintiffs, 
after  tbe  notes  In  controvo^y  had  been  pledg- 
ed to  them,  did  not  keep  them  in  their  safe 
and  under  their  control  until  August  17,  1901. 
To  that  tnterrogatory  the  Jury  answered, 
''Yes."  Thus  It  appears,  according  to  my 
views  of  the  two  interrogatories,  that  they 
are  contradictory  and  hiconslstent  for  the 
reason  that  one  of  them  is  to  the  effect  that 
the  notes  were  not  pledged,  and  tbe  oQust 
that  they  were  so  pledged. 

While  tbe  prevailing  opinion  states  In  brief 
tbe  material  facts  disclosed  by  the  evidence, 
I  think  It  la  important  that  I  state  In  this  dis- 
senting opinion  the  facts  as  I  have  gleaned 
them  and  miderstand  them  from  tbe  record. 
By  doing  this,  I  feel  that  I  can  more  clearly 
express  tbe  views  that  I  entertain  of  the  law 
questions  involved.  As  I  understand  the 
facts,  they  are  as  follows:  The  property  in 
controversy  consisted  of  a  number  of  promis- 
sory notes  payable  to  one  Davidson.  Appel- 
lants are  lawyers,  and  had  their  offices  in 
the  Lombard  Block,  In  Indianapolis.  Davld- 
Bon  was  the  state  agent  of  an  Insurance  com- 
pany, and,  by  an  agreement  with  appellants, 
occupied  one  of  theb:  rooms,  in  which  he 
kept  his  private  desk.  Appellee  was  an  em* 
pIoy6  of  the  company  of  which  Davidson  was 
the  state  agent  and  occupied  an  office  In  the 
same  building,  on  the  same  floor.  The  notes 
in  controversy  were  given  by  divers  persons 
as  premiums  for  Insurance,  and  were  payable 
to  Davidson.  Appellants  base  their  right  to 
recover  upon  these  facts,  viz.:  That  David- 
son became  Indebted  to  them  for  money  loan- 
ed, and  pledged  to  them  as  collateral  security 
these  notea.  It  Is  their  theory  that  these 
notes  were  all  In  an  envelope  when  delivered 
to  them,  and  that  under  their  agreement 
with  Davidson,  they  were  to  be  kept  In  their 
safe  in  their  private  office,  and  that  when  any 
of  the  payors  wanted  to  pay  a  note  or  notes, 
or  make  payment  ttiereon,  'Qie  same  should 
be  given  to  Davidson  for  that  pnrpose,  and  no 
other,  and  thereupon  the  package  was  to  be 
returned  to  them;  that  Davidson  called  for 
the  package  one  day  to  get  a  certain  note  up- 
on which  the  maker  desired  to  make  a  pay- 
ment; that  It  was  delivered  to  him  by  one 
of  the  appellants  opening  the  safe  and  taking 
ont  the  package  and  handing  It  to  him,  with 
tbe  express  agreement  that  when  such  pay- 
ment was  made  tbe  note  was  to  be  again 
placed  In  the  package  and  returned  to  the 
appellants,  to  be  placed  again  In  their  safe; 
that,  by  the  time  Davidson  found  the  note  de- 
sired, appellant  Louis  J.  Morgan,  who  got  the 
package  from  tbe  safe,  bad  bis  attention  call- 
ed to  some  other  matter,  and  Davidson  pla- 
ced the  note  In  his  owd  desk.  In  the  same 
room  where  tbe  safe  waa  kept  Soon  there- 
after Davidson  was  taken  sick  and  went 
home,  and  remained  there  for  several  days; 
appellants  in  the  meantime  supposing  that 
the  package  bad  been  returned  to  the  safe. 
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Dming  DaTldsoii'i  Blckneu  and  absence  from 
thQ  office,  appellee,  wltboat  the  knowledge  or 
coDseot  of  appellants  or  Davidson,  took  tbe 
package  of  notes  oat  of  his  desk,  and  Into  hla 
own  possessiOD.  As  soon  as  appellants  found 
that  appellee  had  taken  the  notes,  they  de- 
manded their  return  to  them,  which  demand 
was  refused.  Appellee's  claim  to  the  notes 
rests  Dpon  the  ground  that,  under  a  contract 
-with  Davidson,  he  loaned  him  various  sums 
of  money;  that  some,  bat  not  all,  of  the  notM 
In  c<»itroveny,  were  then  on  hand,  and  that  It 
was  agreed  that  they  should  be  held  as  app^ 
lee's  security  for  tbe  payment  of  the  amount 
loaned,  but  they  wa*e  turned  over  to  David- 
■on  to  be  placed  In  appellants'  safe  for  safe- 
keeping; that  it  was  also  agreed  between 
Davidson  and  appellee  that  the  notes  subse- 
qnratly  received  in  the  course  of  the  Insnr- 
ance  bosiness  should  be  turned  ovw  to  appel- 
lee for  collateral  securily.  and  likewise  be 
placed  In  appellants^  safe.  There  was  do 
memorandum  attached  to  the  notes,  or  any- 
flilng  to  Indicate  that  appellee  had  any  claim. 
Interest,  or  lien  in  or  on  them,  and  appellants 
did  not  have  any  knowledge  or  notice  that  he 
did.  It  Is  not  denied  that  appellee  took  the 
notes  out  ef  Davidson's  desk  in  his  absence, 
and  wlthoat  the  knowledge  or  consent  of  ap> 
pellants. 

In  their  motion  for  a  new  trial,  appellants 
allege  error  of  the  trial  court  In  giving,  in 
refuslttg  to  give,  and  in  modifying  certain 
instrnctlons.  Appellants  do  not  aver  or  claim 
ownership  of  the  property  in  controversy,  but 
found  their  action  upon  their  right  to  its 
possession.  Upon  the  question  as  to  the 
right  of  possession,  the  evidence  is  conQict> 
log.  In  Instruction  No.  6  given  by  the  court 
on  Its  own  motion,  the  court  attempted  to 
Inform  the  Jury  as  to  the  burden  of  the  proof 
on  the  question  of  appellants'  right  of  pos- 
session, and  as  to  whether  appellee's  posses- 
slon  was  wrongfal.  While  other  matters  are 
embraced  in  the  instruction,  they  need  not 
here  be  mentioned.  The  latter  part  of  the 
Instmctlon  Is  as  follows:  "It  therefore  be- 
comes Important  for  you  to  determine  from 
the  evidence  whether  in  fact  there  was  an 
actnal  delivery  of  the  notes  In  question  to 
plalntlire  •  •  •  for  the  purpose  of  secur- 
ing a  debt  owing  from  said  John  H.  Davidson 
to  said  plaintiffs;  and  if  you  find  that  said 
John  H.  Davidson  was  Indebted  to  plaintiffs, 
and  yon  should  further  find  that  there  was 
an  actual  delivery  of  the  notes  In  question 
to  said  plaintiffs  for  the  purpose  of  securing 
such  a  debt^  then  It  will  be  your  duty  to  de- 
termine whether  said  plaintiffs  retained  such 
pof^sslon  of  said  property  In  themselves; 
and  then.  If  you  so  find,  It  will  be  your  duty 
to  determine  further  whether  the  defendant 
vrongfully  detains  the  possession  of  said 
property  from  the  plaintiffs.  The  burden 
rests  upon  the  plaintiffs  to  prove  all  of  said 
facts  by  a  fair  preponderance  of  the  evidence 
to  entitle  them  to  a  verdict  In  this  cause." 
It  ta  tbe  latter  clanse  In  tbe  Instruction  that 


appellants  especially  assail  as  an  erroneous 

statement  of  the  law.  The  question  Is  fairly 
presented  as  to  bow  far  a  plaintiff  In  a  poff 
sessory  action  must  extend  his  evidence  to 
entitle  tdm  to  recover.  If,  as  in  tills  case, 
the  action  is  based  on  plaintiff's  right  to  pos- 
session, alone;  he  must  not  only  prove  by 
a  fair  preponderance  of  the  evidence  snch 
right,  but  must  go  farther,  and  assume  the 
burden  to  show  that  the  defendant's  posses- 
sion is  wrongful,  then  the  instruction  la  a  cor* 
rect  exposition  of  the  law.  Cobbey  on  Re- 
plevin, at  section  84,  says:  "Where  on  tbe 
trial  the  plaintiff  shows  peaceful  possession 
prior  to  that  taken  by  the  defendant,  he  has 
gone  far  to  establish  his  right  to  the  prop- 
erty, and  the  bnrden  Is  npon  the  defendant  to 
show  that  his  taking  was  rightful."  The 
following  authorities  support  the  text:  Sho- 
mo  V.  Caldwell,  21  Ala.  44S;  Robinson  v. 
Calloway,  4  Arfc.  100;  Sprague  v.  Clark,  41 
Vt  6;  Dickson  v.  Thatcher,  14  Ark.  141; 
Warder  v.  Ingle.  1  8.  D.  166,  46  N.  W.  181; 
Anderson  v.  Oouldberg.  61  Minn.  294.  63  N. 
W.  636.  In  Abbott's  Trial  Evidence,  p.  868; 
It  la  said:  "The  qolet  and  peaceable  posses- 
sion by  plaintlfl  of  tbe  property  at  the  time 
of  seizure  is  prima  facto  evidence  of  his  title, 
and  throws  the  burden  on  Uie  defendant  of 
proving  tbe  contrary.  Plaintiff  mnat  prove 
that  he  had  a  legaf  or  equitable  right  to 
Immediate  possession  at  tbe  commencement 
of  the  action,  and  this  Is  enough.  Right 
to  possession  and  dominion  of  the  goods  for 
the  time  is  aU  that  Is  essential."  Abbotfs 
Trial  Evidence,  p.  868;  McGurdy  v.  Brown, 
1  Dner,  101;  Rogers  v.  Arnold,  12  W«id.  30; 
Dodworth  V.  Jones,  4  Duer.  201;  Rockwell 
V.  Saunders,  19  Barb.  473;  Frost  v.  Mott,  34 
N.  Y.  253.  In  New  York  It  has  been  held 
that  a  right  to  possession  by  virtue  of  a  lien 
Is  enough.  Baker  v.  Hoag,  7  N.  Y.  555,  59 
Am.  Dee.  431.  In  Schulenberg  et  al.  v.  Har- 
riman,  21  Wall.  44^9,  22  U  Bd.  Sfil.  It  was 
held  that  the  admitted  qnlet  and  peaceable 
possession  of  the  property  by  the  plaintiffs 
at  tbe  time  of  the  seizure  was  prima  fade 
evidence  of  title,  and  threw  the  burden  upon 
the  defendant  of  establlsblng  the  contrary. 
Tbe  rule  Is  laid  down  In  20  American  &  Eng- 
lish Encyc.  of  Law.  p.  1055,  that.  *V  the 
plaintiff  shows  a  prima  facie  right  to  the  pos- 
session of  the  property,  he  should  obtain  a 
verdict,  unless  the  defendant  prove  a  better 
title."  The  case  of  'ingersoll  et  aU  t.  Em- 
merson,  1  Ind.  76,  was  an  action  In  replevin 
to  obtain  possession  of  a  canal  boat  After 
reviewing  the  evidence  on  the  part  of  the 
plaintiffs,  tbe  court  reached  tbe  conclusion 
that  they  had  made  a  prima  fade  case,  and 
said:  "Having  shown  a  prima  fade  right  to 
the  possession  of  the  boat,  the  verdict  should 
have  been  in  their  favor,  unless  the  defend- 
ant proved  that  he  bad  a  better  title.**  Mor- 
ris V.  Danlelson,  8  Hill,  168,  was  an  action  In 
replevin  to  recover  possession  of  some  hors- 
es. The  plaintiff  proved  that  Just  before  tbe 
taking  he  -was  In  pOTsesaton,  and  tb»  court 
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said:  *^h8re  the  plaintiff  had  proTed  that 
the  defendants  were  found  taking  the  prop- 
erty away  and  disposing  of  Ms  property,  of 
-wliicli  he  had  Just  before  been  in  possession, 
It  was  enough  to  cast  the  burden  on  the  de- 
fendants of  showing  how  they  came  In  pos- 
session of  the  property." 

It  would  seem  from  the  anthorltlea  that  In 
a  possessory  action  a  plaintiff  has  done  all 
that  the  rules  of  evidence  require  of  him 
when  he  has  shown  that  he  was  entitled  to 
the  possession  (if,  as  here,  he  relies  alone 
on  his  right  to  possession),  and  hence  he  is 
not  required  to  go  farther,  and  show  that 
the  taking  and  possession  by  defendant  were 
wrongful.  It  is  hard  to  conceive,  In  a  con- 
test between  two  litigants,  both  claiming  the 
ilglit  to  possession  of  property,  how  such 
right  could  'exist  In  both.  If  plaintiff  makes 
a  prima  facie  case  of  his  right  to  possession, 
possession  in  the  defendant,  as  a  legal  con- 
clusion, must  be  wrongful;  and  hence,  to 
defeat  the  action,  he  must  prove  a  better 
right,  or  a  right  in  a  third  person.  This  bur- 
den is  on  him,  and  not  on  the  plaintiff.  True, 
the  plaintiff  must  recover  by  virtue  of  his 
own  title,  and  not  on  the  weakness  of  his 
adversary's  title,  but  in  the  first  Instance  he 
1b  only  required  to  make  out  a  prima  facie 
case.  If  the  mle  was  otherwise,  he  would 
hr.ve  to  assume  the  burden,  not  only  of  him- 
self, but  of  his  adversary.  It  Is  important 
Id  this  connection  to  determine  the  legality 
c5  appellcnte'  right  to  possession.  The  the- 
ory upon  which  they  claim  a  right  to  pos- 
■essIoQ  has  already  been  stated.  The  notes 
In  controversy  were  pledged  to  them  as  col- 
lateral security  for  a  loan.  Jones  on  Pledges 
ft  Collatert  1  Securities,  |  4,  In  making  a  dis- 
tinction between  a  pledge  and  a  chattel 
mortgage,  says:  "(1)  It  [e  pledge]  may  be 
constituted  wltbont  any  contract  in  writing, 
merely  by  the  delivery  of  the  thing  pledged. 
^  It  Is  constituted  by  a  delivery  of  the  thing 
pledgffd,  and  Is  continued  only  as  long  as 
the  possession  rsmalns  with  the  creditor.  (3) 
It  does  not  generally  pass  the  title  to  the 
thing  pledged,  but  gives  only  a  Hen  to  the 
creditor,  while  the  debtor  retains  the  general 
property."  Many  authorities  are  cited  by  the 
author,  which  we  refer  to.  There  can  be  no 
question,  under  tbo  law,  bnt  what  Davidson, 
the  payee  of  the  notes,  could  pledge  them  to 
appellants  by  delivery.  The  evidence  makes 
a  strong  prima  fade  case  that  be  did  this. 
If  such  pledge  was  made,  appellants,  under 
tbelr  contract  with  DavldsoD.  did  not  lose 
theli-  rights  as  pledgees  by  temporarily  band- 
ing him  the  notes,  to  take  one  out.  upon 
wblch  a  payment  vas  to  be  made,  and  when 
sc  made  the  package  was  to  be  returned  to 
appellants,  and  again  lodged  In  their  safe. 
Tlie  instruction  we  have  bad  under  considera- 
tion did  not  correctly  state  the  law,  for  It  told 
llic  Jury,  In  effect,  that  appellants  were  not 
onJy  required  to  make  out  their  own  case, 
tilt  that  they  must  go  farther,  and  show  that 
ajipellee'B  possession  was  wrongful. 


Instruction  No.  7.  given  by  the  court  on  Its 
own  motion.  Is  attacked.  By  that  lustmctlon 
the  court  told  the  Jury  that  If  they  should 
find  that  the  notes  were  put  in  appellants' 
safe  for  safe-keeping,  and  were  not  intended 
to  pass  from  the  control  of  Davidson  and  the 
defendant,  or  either  of  tbem,  and  that  David- 
son and  the  defendant,  or  eltber  of  them, 
was  permitted  to  retain  control  of  the  notes 
and  use  them  In  their  business  by  appellants, 
such  facts  would  not  constitute  a  pledge  of 
the  notes  to  appellants,  and  would  not  give 
tl)em  a  right  to  the  possession,  and  In  such 
event  the  Jury  should  find  for  the  appellee. 
That  part  of  the  Instruction  complained  of  Is 
where  the  court  tells  the  Jury  that  if  they 
find  that  Davidson  and  the  appellee,  or  eltber 
of  them,  were  permitted  by  appellants  to  re- 
talQ  control  of  the  notes  and  use  tbem  In  their 
business,  then  It  would  not  be  a  pledge,  etc. 
It  Is  urged  tliat  that  part  of  the  instruction 
Is  erroneous,  because  it  was  not  relevant  to 
the  Issues  or  pertinent  to  the  facts.  It  Is  as- 
serted that  there  Is  not  a  particle  of  evidence 
which  tends  to  show  ttiat  the  appellants  ever 
permitted  Davidson  or  appellee  to  retain  the 
control  of  the  notes  and  use  fhem  In  their 
business.  In  fact,  appellants  claim  that  they 
had  no  knowledge  that  appellee'  ever  claimed 
or  had  any  Interest  In  the  notes.  I  have 
searched  the  record  In  vain  to  discover  any 
evidence  even  tending  in  *he  remotest  degree 
to  establish  the  fact  that  appellants, -after 
the  notes  were  pledged  to  tbem,  ever  permit- 
ted Davidson  or  appellee  "to  retain  control 
of  the  notes  and  use  tbem  In  their  business." 
These  notes  were  kept  In  appellants'  safe, 
which  had  an  outer  and  inner  door.  Neither 
Davidson  nor  appellee  bad  access  to  the  safe, 
and  they  could  not  get  the  notes  except  at  the 
pleasure  of  appellants.  It  is  the  established 
law  that  Instructions  should  be  relevant  to 
the  Issues  and  pertinent  to  the  evidence,  and, 
it  an  Instruction  Is  given  concerning  a  fact 
or  set  of  facts  to  which  no  evidence  has  been 
adduced.  It  will  be  reversible  error,  unless  It 
clearly  appears  that  the  party  affected  was 
not  harmed  thereby.  Hanes  v.  State,  155 
Ind.  112,  57  N.  E.  704;  Reed  v.  State,  141  lud. 
116,  40  N.  E.  525:  Pelley  v.  Wills,  141  Ind.  688, 
41  N.  E.  354;  Robinson  v.  State,  152  Ind.  304, 
63  N.  E.  223;  City  of  Lafayette  v.  Ashby,  8 
Ind.  App.  214,  34  N.  E.  238,  35  N.  E.  516;  Chi- 
cago, etc..  Co.  V.  Butler,  10  Ind.  App.  244.  38 
N.  E.  1.  In  this  case  I  cannot  say  that  appel- 
lants were  not  harmed.  The  Instruction  In  Its 
present  form  was  erroneous,  and  should  not 
have  been  given.  For  the  same  reason.  In- 
struction No.  10  was  erroneous. 

Appellants  timely  tendered  and  requested 
the  court  to  give  the  following  instruction: 
"There  Is  no  mode  under  the  law  of  this 
state,  except  by  chattel  mortgage,  duly  ac- 
knowledged and  recorded,  by  which  the  own- 
er of  personal  property  retaining  posscs.sion 
can  give  another  a  Mgo  upon  It  that  can  be 
enforced  against  any  person  except  the  par- 
ties thereto.**   It  Is  conceded  that  this  In- 
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■troetlw  correctly  itates  tbe  law.  Xbe  court 
did  not  glTo  It  as  tendered,  but  embodied  It 
Torbatlm  In  iDstnictlon  Mo.  6,  which  I  think 
was  moneona.  Tbe  role  that  it  If  not  error 
to  refnse  an  Instruction  where  the  same,  or 
•nbstantlally  the  same,  proportion  of  law  is 
stated  In  another  Instruction,  cannot  control 
here,  because  the  pnvoQitlon  of  law  embra- 
ced  in  the  instruction  tendered  was  embodied 
in  an  erroneous  instruction. 

Appellants  also  tendered  the  following  In- 
struction, which  the  court  refused  to  give: 
"If  you  find  that  tbe  plaintiffs  bad  the  right- 
ful possession  of  the  notes  in  controversy  by 
Tirtue  of  a  prior  pledge  thereof  to  them  by 
said  Darldson.  and  that  while  so  bsTlng  right- 
ful possession  thereof  they  delivered  the 
lutcbage  containing  the  same  to  said  David- 
son for  tbe  purpose,  and  only  the-purpose,  of 
taking  out  one  of  said  notes,  and  then  return- 
ing tbe  residue  of  said  notes  to  plaintiffs,  and 
that  after  said  Davidson  had  so  got  posses- 
sion of  said  package  he  placed  tbe  same  tem- 
porarily in  bis  desk,  and  that  while  so  in  his 
desk  they  were  taken  out  by  the  defendant 
Jackson  during  the  absence  of  said  Davidson, 
and  without  tbe  knowledge  or  consent  of  ^ 
tber  the  said  Davidson  or  of  plaintiffs,  then 
I  Instruct  you  to  find  for  the  plaintiffs  as  to 
all  of  said  notes  except  the  one  which  said 
Davidson  was  so  authorized  to  take  out  of 
said  [Hickage."  Appellee's  counsel  concede 
this  Instruction  to  be  correct,  hut  say  that  ap- 
pellants were  not  harmed  by  the  refusal  to 
give  It,  because  In  Instruction  No.  10  tbe 
court  gave  the  same  Instruction  In  almost 
the  Identical  language.  This  Is  true,  but  the 
court,  as  I  stated  above,  embodied  matter 
not  pertinent  to  tbe  Issues,  and  hence  It  was 
erroneous. 

It  would  seem  that  tbe  authorities  in  this 
state,  on  the  question  of  what  a  plaintiff 
Is  required  to  prove  In  a  replevin  suit,  are 
in  conflict,  but,  in  my  Judgment,  the  weigbt 
of  authority  and  the  better  reason  are  sup- 
portive of  tbe  views  here  expressed. .  To  Il- 
lustrate: As  a  matter  of  pleading,  a  plain- 
tiff in  a  suit  upon  a  note  must  aver,  among 
other  things,  that  the  note  be  sues  on  Is  due 
and  remains  unpaid;  but  when  he  Introduces 
the  note  In  evidence.  In  the  absence  of  a  plea 
of  non  est  factum,  be  has  made  ont  a  prima 
facie  case.  He  does  not  have  to  prove  that 
It  Is  due  or  unpaid.  He  Is  not  required  to 
even  prove  nonpayment  In  the  face  of  an 
affirmative  answer  averring  payment  The 
burden  Is  upon  the  defendant  So.  in  an  ac- 
tion for  trespass  on  real  property,  the  plain- 
tiff must  allfge  tiint  he  was  entitled  to  pos- 
session, and  that  the  defendant  wrongfully 
entered.  And  yet  the  plaintiff  has  made  ont 
a  prima  facte  case,  and  Is  entitled  to  a  ver- 
dict when  he  baa  shown  he  was  In  rightful 
possession,  unless  the  defendant  overcomes 
such  prima  facie  case  by  competent  evidence. 
Two  persons  with  contending  Interests,  as 
here,  cannot  In  any  legal  sense,  botb  be  en- 
titled to  tbe  possession  of  any  specific  per^ 


sonal  property  at  «te  and  the  same  time. 
Tme,  a  plalntUT  in  a  possessory  action  must 
recover  by  the  strength  of  his  own  title,  and 
not  upon  tbe  weakness  of  hla  adversary's. 
Here  plaintiffs  were  required  to  recover  by 
the  strengtb  of  their  right  to  possession.  Ap- 
pellants and  appellee  were  not  both  entitied 
to  poesesrion.  In  my  Jndgment  appellants 
were  entitled  to  recover  when  they  showed 
their  right  to  possession,  vnlesa  appellee 
showed  a  better  right  In  himself  or  a  third 
person.  It  most  necessarily  and  logically  fol- 
low that  appellee's  possession  was  wrongful, 
and  appellaots*  possession  was  rightful.  I  do 
not  wish  to  be  understood  as  applying  this 
argument  to  tbe  conflicting  evidence,  but  to 
the  Instructions,  wtilch.  In  my  judgment,  w- 
roneously  declared  the  law.  In  any  event, 
under  the  theory  of  appellee,  be  had  no  Inter- 
est whatever  In  the  notes.  He  testified  that 
after  Davidson  pledged  the  notes  to  him  be 
turned  them  over  to  him,  to  be  placed  in  ap- 
pellants' safe.  Under  the  authority  above 
cited,  this  would  not  constitute  a  pledge,  and 
would  not  give  him  any  right  Interest  or 
lien  on  the  notes. 

Counsel  for  appellee,  In  oral  argument, 
while  not  conceding  any  error,  invoked  ttie 
elastic  provisions  of  sections  401,  670,  BumsT 
Rev.  5t  1901,  that  any  error  must  be  disre- 
garded which  does  not  affect  the  substantial 
rights  of  tbe  adverse  party,  and  that  a  Judg- 
ment shall  not  be  reversed  where  It  shall  ap- 
pear to  the  court  that  the  merits  of  the  case 
have  been  fairly  tried  and  determined  In  the 
court  below.  Wide  latitude  is  glveu  appellate 
courts  by  these  statutes,  and  tbey  are  oftok 
referred  to  for  the  afilrmance  of  Judgments, 
even  where  error  Is  apparent  from  the  rec- 
ord; but,  considering  the  entire  record  before 
us,  in  view  of  Qie  errors  pointed  out  I  am  not 
prepared  to  say  that  the  cause  was  fairly 
tried  and  determbied,  or  that  the  substantial 
rights  of  appellants  were  not  affected.  On 
the  contrary.  It  appears  to  me,  from  the 
whole  record,  that  the  cause  was  not  fairly 
tried,  and  that  the  substantial  rights  of  appel- 
lants were  materially  affected. 

Tbe  Judgment  should  be  reversed 


(32  Ind.  App.  130 

CITY  OF  LAFATBTTB  v.  fITOH. 

(Appellate  Court  of  Indiana,  DMslon  No.  L 
Jan.  6,  1904.) 

UUNICIPAL  CORPORATIONS— NEaUOENGB—DB- 
FBCT  IN  STREET  —  INJURIES  —  PLEADINO  — 
PRESUMPTIONS-QUESTION  FOR  JURY. 

1.  Where  a  complaint  shows  that  plaintiff 
was  suilty  of  contributory  negligence,  ootwitii- 
Btanding  that  derendant  was  suilty  of  negli' 
geace,  it  is  iDSufflcient  aa  against  a  demurrw. 

2.  The  presumption  that  one  Buin?  for  in- 
juries alleged  to  be  due  to  defeadaat's  negli- 
gence was  free  from  contributory  negligence  is 
overcome  hj  specific  arennenta  of  facts  show 
ing  that  plamtiff  knew,  or  might  have  known, 
of  the  danger,  and,  knowing,  aid  not  nse  com* 
mcnsurate  care. 

3.  Where,  in  an  action  against  a  eity  for  la- 
juries  from  a  defect  In  ■  street,  tb»  evideaoa 
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wu  conQlctiDs  u  to  whether  piaintiS  knew 
of  the  existeDce  of  the  defect,  the  questiiui  wu 
me  for  tbe  jlU7. 

Appeal  from  Superior  Court,  Tippecanoe 
County;  H.  H.  Vinton,  Jud^ow 

Action  by  Dudley  Fltcb  against  tbe  dty  of 
Lafayette.   From  a  Judgment  In  favor  of 

plalutifT,  defendant  appeals.  Affirmed. 

Haywood  &  Burnett,  for  appellant  Sir- 
erett  &  Everett  and  a  H.  Bright,  for  ap- 
pellee. 

HENIiET,  O.  J.  TUB  was  an  action  for 
damages  alleged  to  have  been  sustained  by 
appellee  as  a  result  of  falling  Into  a  ditch 
at  the  time  being  conatrncted  by  appellant 
in  one  of  Its  streets  for  sewerage  purposes, 
and  which  It  Is  alleged  was  negligently  per- 
mitted to  remain  open  without  guards  or 
warnings  of  any  kind.  The  complaint  upon 
which  the  cause  was  tried  was  In  one  para- 
graph, and  the  Issue  was  made  by  a  general 
denial  filed  thereto  by  appellee.  There  was 
a  trial  by  Jury,  which  resnlted  in  a  verdict 
and  Judgment  in  appellee's  favor  In  the  sum 
of  fSOO.  The  alleged  errors  relied  upon  for  a 
reversal  of  this  Judgment  are:  <1)  The  over^ 
ruling  of  appellant's  demurrer  to  appellee's 
complaint;  (2)  the  overruling  of  appellant's 
motion  for  a  new  trial. 

It  is  contended  by  counsel  for  appellant 
that,  while  the  complaint  sufl3clently  avers 
facta  stating  negligence  upon  tbe  part  of  ap- 
pellant, ft  also,  by  Its  specific  allegations, 
Bhows  that  appellee  was  guilty  of  contribut- 
ing to  bis  Injury.  It  is  the  law  that,  where 
a  complaint  shows  that  the  plaintiff  was 
grullty  of  contributory  n^Iigence,  notwith- 
standing the  fact  that  it  also  shows  the  de- 
fendant was  guilty  of  the  negligence  which 
caused  the  Injury,  such  a  complaint  is  in- 
Bofficlent,  and  that  advantage  may  be  taken 
of  such  defect  by  demurrer.  City  of  Indian- 
apolis V.  Mitchell,  27  Ind.  App.  S80,  61  N.  B. 
947,  and  cases  cited.  It  is  also  the  law  that 
tbe  presumption  indulged  In  faror  of  the 
plaintlfr  that  be  was  free  from  negligence 
contributing  to  the  Injuries  sued  for  will  be 
overcome  by  sx>ectfic  averments  of  facta 
wlilcb  show  that  he  knew,  or  had  oppor^ 
tnnlty  to  know,  of  the  danger,  and,  knowing 
of  the  danger,  he  did  not  use  care  commen- 
enrate  therewith.  Salem  Stone  &  Lime  Oo. 
T.  Griffin,  139  Ind.  141,  88  N.  B.  411.  But  a 
careful  examination  of  the  complaint  In  this 
case  shows  that  the  allegations  of  negligence 
upon  the  part  of  appellant  are  clearly  and 
mifllctently  set  forth,  and  the  facts  averred 
are  not  sufficient,  either  directly  or  by  Infer- 
ence, to  charge  the  appellee  with  any  negli- 
gence contributing  to  his  Injury. 

It  Is  further  claimed  that  the  uncontra- 
dicted evidence  -showa  that  the  appellee  was 
guilty  of  contributing  to  his  injury,  and  that 
the  evidence  of  the  appellee  shows  that  he 
knew  of  the  fact  that  this  ditch  was  being 
constructed  at  the  point  where  bis  injury  oc- 
CDired;  tSiat  be  had  passed  it  often  during 


the  time  It  vat  ao  betng  conatrncted;  and 
that  tbe  exercise  of  ordinary  care  on  bla  part 
would  have  prevented  tbe  injury.  We  have 
carefully  examined  the  voluminous  evidence 
presented  by  this  record,  and  must  conclude 
that  the  evidence  upon  tbe  question  of  ap- 
pellee's negligence  la  conflicting.  There  la 
evidence  to  the  effect  tbat  the  point  where 
appellee  stepped  from  his  car  into  the  dltcb 
waa  at  a  place  wboe  the  ditch  bad  been 
coBstrocted  since  tlie  last  time  be  had  passed 
over  that  part  of  tbe  street,  and  that  be 
could  not  have  known  of  tbe  eztatenee  of  tbe 
ditch  at  tibat  point  Tbe  fact  then,  that  »p- 
pellee  knew  of  tbe  existence  of  tbe  ditch  at 
tbe  point  where  be  received  bis  Injury  was 
disputed,  and,  where  tbe  facta  constltntlng 
tbe  n^llgence  are  disputed,  tbe  question  is 
not  for  tbe  court  but  for  the  Jury.  It  is  tbe 
law  that  where  the  facts  are  found  by  the 
Jury,  then  tbeir  1^1  consequence  constitutes 
purely  a  question  of  law  for  the  court  Young 
V.  Cltlsens'  St  By.  Co..  148  Ind.  R4,  44  N.  B. 
927,  47  N.  B.  142;  Olty  of  IndlanapoHs  t. 
Cook,  99  Ind.  10;  Lonlsvllle,  etc..  By.  Oo.  v. 
Williams,  20  Ind.  App.  576,  51  N.  B.  128. 
But  tbe  tacts  in  this  case  which  would  go 
to  prove  negligence  upon  the  part  of  appellee 
are  not  undisputed.  The  question  of  appel- 
lees negligence  contributing  to  his  Injury 
was  therefore  a  question  of  ftict  for  tbe  Jury. 
We  cannot  disturb  the  verdict 
Judgment  afflrm'ed. 

(32  Ind.  App.  122) 

BROADSTREET  v.  HALL.1 

(Appellate  Coart  of  Indinna,  Division  No.  2. 

Jan.  9,  1901.) 

APPEAL—RECORD— TORT  OF  AGENT— FACT  OF 
AQENCT— HBARSAT  BVIDBNCB-PERSONAL 
INJURISS-DAHAGBS— INSTR0CTIONB. 

1.  Where  an  order-book  entry  shows  the  fil- 
ing of  a  bill  of  exceptions  cootalning  the  evi- 
dence, and  the  clerk's  certificate  showa  that  the 
transcript  contains  tbe  orifdnal  bill,  and  the 
trial  judge's  certificate  attached  to  the  Mil 
shows  that  It  is  the  bill  of  exceptions  and  con- 
talus  all  the  evideoce,  the  objection  that  there 
is  nothing  In  the  record  to  sufflcieotly  identifr 
the  bill  la  without  merit 

2.  A  clerk's  cerUficate  i^wed  that  the  tran- 
script contained  copies  of  all  the  lastractlons. 
The  record  showed  that  the  Instructions  were 
Bigued  by  the  jndge  and  filed,  and  made  a  part 
thereof  withoat  bills  of  exceptions.  The 
pnedpe  directed  the  clerk  to  make  and  cer- 
tify a  transcript  "of  all  papers,  bills  of  excep- 
tions. Instructions,"  etc.  Beld,  that  the  Instruc- 
tions would  be  regarded  as  being  in  the  reoud, 
thong^  the  clerk  did  not  certify  that  the  tran- 
script coutained  copies  of  tbe  bills  of  excep- 
tions containing  them. 

8.  Plaintiff  sued  for  Injuries  sustained  In  a 
collision  between  a  Vehicle,  In  which  i^e  was 
riding,  and  a  horse  negligently  ridden  by  de- 
fendant's minor  son,  '  while  performing  serv- 
ices for  him  and  under  his  direction."  un  the 
trial,  to  prove  agency,  a  witness  testified  to  a 
conversation  had  with  the  son  on  the  day  of  the 
accident.  In  which  the  bay  said  that  he  had 
been  to  his  grand  father's,  and  that  his  father 
told  him  to  go  there  on  an  errand.  Held,  that 
tbe  evidence  was  hearsay  and  inadmissible. 

4.  The  error  In  ndmittinff  the  evidence  waa 
prejudicial,  the  issue  on  which  It  bore  b^ug  a 
vital  question  In  the  case. 

^Transferred  to  Snprema  Court,  80  N.  E.  1-16. 
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6.  In  mn  actios  for  tnjoriea  rastaiaed  In  a 

collision  betweeo  a  vehicle,  Id  which  plaintiff 
WB8  Tiding,  and  a  horse  negligently  ridden  by 
defendant^  minor  son,  evidence  that  the  boj 
waa  in  the  habit  o£  riding  bis  father's  borwe*, 
o/ten  rode  rapidly,  and  that  hia  reputation  for 
recklessness  in  the  management  of  horses  was 
bad,  was  incompetent  on  the  question  of  dam- 
ages ;  and  an  instruction  on  the  aasesament 
of  damaeefl^  anthoriaina  tbe  jUT  to  conBider 
"all  of  tue  facta  and  wcnmstaacM  pEoren  in 
the  caae."  was  erroneous. 

Appeal  from  Clrctilt  Court,  Patnam  Oonn- 
ty;  Presley  O.  ColllTer,  Judge. 

Action  by  Uaiy  li.  Hall  against  Alexander 
O.  Broadstreet  Jni^^ment  tox  plaintiff,  and 
defendant  appeals.  Beversed. 

O.  0.  Moore,  Tliomas  J.  Moore,  and  O.  0. 
Uatson,  for  appellant  S.  A.  Hays,  O.  BL 
Akers,  and  N.  A.  Whltaker,  for  appeUea 

WILirr,  p.  J.  Appellee  sued  appellant  to 
ncoTer  damages  for  InJiirieB  allc^ied  to  bare 
been  caused  by  ttae  carelessness  and  negll- 
genoe  at  smeWanffn  Infant  am  In  ridbig  a 
horse  iqpoD  and  over  ber.  Her  complaint* 
t^on  whlcb  Issnes  were  Joined  and  tbe  cause 
tried,  was  In  two  paragrapbs,  to  each  of 
which  a  demurrer  was  overruled.  Trial  by 
Jury,  verdict  and  Judgment  for  appellee.  Ap- 
pellant's motion  for  a  new  trial  was  overrul- 
ed. Overruling  the  demurrers  to  the  com- 
plaint and  the  motion  for  a  new  trial  are 
assigned  as  error.  The  only  questions  dis- 
cussed, however,  are  those  arising  under  the 
motion  fqr  a  new  trial. 
.  Appellee  urges  that  the  evidence  and  the 
instructions  are  not  In  the  record,  end  hence 
no  qneatlon  is  presented  for  dedslon.  She 
admits  that  tbe  order-book  entry  shows  the 
niing  of  tbe  bill  of  exceptions  containing  tbe 
evidence,  and  that  the  certificate  of  the  cleric 
shows  that  the  transcript  contains  the  orig- 
inal bill  of  exceptions,  but  asserts  that  there 
Is  nothing  in  the  record  to  identify  It  This 
objection  is  highly  technical  and  without  sub- 
stantial merit  The  certificate  of  Ihe  trial 
Judge,  attached  to  the  bill,  shows  that  It  Is 
the  bill  of  exertions,  and  that  it  contains 
all  the  evidence.  The  blU  Is  aofBdently  iden- 
tified. 

It  Is  oived  that  the  Instructions  are  not  In 
tbe  record,  for  the  reason  that  the  derlE  does 
not  certify  that  the  transcript  contains  a  full 
snd  complete  copy  of  the  bUls  of  exceptions 
containing  tbe  Instructions,  but  that  be  cer- 
tified tbe  original  papers.  The  record  was 
made  in  compliance  with  a  prsecipe  filed  with 
the  cierk,  and  tn  such  praecipe  tbe  cleA  was 
.directed  to  make  and  certify  a  transcript  of 
all  papers,  bills  of  exceptions.  Instructions, 
etc.,.  except  the  bill  of  exceptions  coutaii^ng 
tbe  evidence,  and  to  include  and  certify  such 
original  bill.  All  tbe  Instmctlona  given  and 
refused  were,  on  motion,  ordered  filed  and 
made  a  part  of  tlie  record,  without  bills  of 
exceptions.  The  certificate  of  tbe  clerk  shows 
that  the  transcript  contains  copies  of  all  tbe 
Instmctlona  given  and  refused,  and  excep- 


tions tiiweta  Tho  roeord  showing  that  tbo 

Instructions  were  signed  by  the  Judge,  filed, 
and  made  a  part  of  tbe  record,  by  order  of 
the  court  they  will  be  regarded  as  being  in 
the  record.  Thompson  v.  Thompson,  1S6  Ind. 
276,  69  N.  B.  845;  Pennsylvania  Oo.  v. 
Ebangh,  152  Ind.  581,  6S  N.  B.  763;  Kern  t. 
Botvencroft  26  Ind.  App.  41S,  68  M.  E.  851, 
69  N.  B.  1068;  Union  City,  etc.  t.  Jaqua,  26 
Ind.  App.  IGOb  58  N.  B.  508. 

In  appellee's  flnt  amended  paragraph  of 
complaint  the  substantial  averments  are  tbat 
Clyde  Broadstreet  a  minor  son  of  appellant 
while  residing  with  him  as  a  member  (tf  his 
family,  and  while  performing-  ser^ces  for 
blm  and  under  his  direction.  Injured  her  by 
negligently  riding  appelhiufs  horse  against 
and  over  her  upon  a  public  highway.  The 
third  paragraph  alleges  that  appellee's  In- 
juries were  received  and  caused  by  the  nes- 
llgence  of  appellant  In  jtermlttlng  his  minor 
son  to  have  tbe  management  and  control  of 
bis  horse,  and  In  p^ mitUng  his  said  son  to 
ride  said  horse  on  the  public  highway,  and 
on  account  of  the  boy's  youth,  want  of 
atrength,  experiencoi,  and  because  of  his  care- 
less and  negligent  habits,  and  of  his  InaUllty 
to  control  the  horse,  it  got  beyond  his  control 
and  ran  against  and  over  appelie&  The  un- 
disputed evidence  of  the  manner  in  which  ap- 
pellee waa  injured  diacloses  the  following 
facts:  Appellee  vnis  traveling  east  on  a  pub- 
lic highway.  She  waa  In  an  open-top  buKy, 
drawn  by  one  horse,  and  was  the  gneat  of 
a  Miss  Foster,  who  had  Invited  her  to  rHe. 
Appellant's  son  waa  riding  a  horse  on  the 
same  highway,  going  in  the  opposite  dire^ 
tlon.  He  was  riding  raiddly.  The  driver  of 
the  buggy,  as  she  approached  the  boy,  turn- 
ed south,-  which  was  to  her  right  so  as  to 
give  a  part  of  the  traveled  way  to  the  boy, 
so  they  could  safely  pass.  He  did  not  Black- 
en his  speed,  the  horse  ccdltded  with  tbe 
linggy.  and  knocked  appellee  out  Sbe  fell 
backward  and  was  severely  Injured.  Xhers 
Is  no  evidence  tbat  the  horse  the  boy  waa 
riding  was  wild,  unruly,  or  bard  to  manage^ 

in  his  motion  for  a  new  trial,  appellant 
questions  the  sufiiciency  of  the  evidence  to 
support  the  verdict;  predicates  error  upon 
the  giving  and  refusal  to  give  certain  Instruo- 
tlons,  and  In  the  admission  of  certain  evi- 
dence. Ourtis  Bule  was  called  as  a  witness 
for  appellee,  and  was  permitted  to  testify, 
over  appellant's  objection,  to  a  convrasation 
he  bad  with  C^de  Broadstreet  tbe  son  oi 
appellant  who  caused  appellee's  Injury.  The 
conversation  took  place  on  tbe  day  of  and 
before  tbe  acddent  After  stating  that  ha 
had  had  a  conversatloa  with  Clyde,  he  waa 
asked  this  qoeatlon:  "tcu  may  tell  the  court 
and  Jury  what  be  said,  if  anything,  aa  to 
where  he  had  been  and  where  he.  was  go- 
ing." To  which  he  answwed:  "I  first  asked 
him  where  be  bad  been,  and  he  said  he  bad 
been  to  bis  grandfather^s;  and  I  asked  him 
what  for,  and  he  said  his  papa  told  blm  to 
come  there  to  tell  Tutt  to  oome  and  get  his 
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buggy  tbat  be  bonght"  The  objection  to  tbe 
question  was  tbat  It  was  a  coDTeraatlon  wltb 
a  tblrd  party  In  the  absence  of  appellant  Up 
to  tblB  point  In  tbe  evidence,  no  effort  bad 
been  made  to  prore  tbat  appellant  bad  weat 
biB  Bon  on  an  errand,  aa  Ua  serTanl;  to  cmt-' 
Ysy  a  message.  It  vaa  In  evidence  tbat 
Clyde  was  bis  son,  and  was  ildlng  bis  borse. 
Under  her  first  paragrapb  of  complaint,  ap- 
pellee seeks  to  fix  liability  upon  appellant  on 
tbe  gronnd  that  Clyde  was  bis  aervant,  and 
In  tbe  line  of  dnty,  when  be  negligently 
caused  her  injnry.  The  rule  Is  firmly  estab- 
lished tbat  agency  cannot  be  jworen  by  the 
dedaratlona  of  the  agent  or  servant  Colnm- 
bns.  etc.,  Co.  t.  Powell,  40  Ind.  87;  Bowell 
T.  El^ne,  44  Ind.  290,  15  Am.  Rep.  235; 
Ffaenlx  Insurance  Co.  t.  Plckel,  8  Ind.  App. 
332,  28  N.  B.  432;  FoBs-Schnelder  Brewing 
Co.  McLangbtin,  6  Ind.  App.  419,  31  N. 
B.  8S8.  This  court  has  held  tbat  admissions 
or  statements  by  a  contractor's  son,  while 
working  for  his  father,  tbat  the  time  for  fil- 
ing liens  for  the  work  done  by  his  fatha 
had  expired,  conid  not  bind  the  fittber,  where 
the  statements  were,  not  made  In  the  latter'a 
presence  and  were  unauthorised  by  blm.  Al- 
eiandrla,  etc.,  Co.  t.  McHugb,  12  Ind.  App. 
282,  89  N.  B.  877.  40  N.  B.  80.  If  the  evi- 
dence under  consideration  was  hearsay,  it 
WHS  inadmissible,  and  hence  not  binding  on 
appellant  It  is  evident  tbat  tbe  sole  purpose 
of  eliciting  the  facts  stated  by  tbe  witness 
was  to  establish  the  fact  tbat  the  boy  was 
In  his  father's  service.  If  the  evidence  was 
hearsay.  It  should  have  been  exduded,  unless 
It  comes  within  some  of  tbe  exceptions,  and 
It  is  clear  that  it  does  not  It  was  not  ad> 
misBlble  as  a  part  of  tbe  res  gestee.  for  it 
was  before  the  accident  and  wholly  discon- 
nected with  It  Tbe  statement  of  the  boy 
made  to  Rule  did  not  accompany  the  act 
which  he  stated  be  had  performed  for  bis 
father,  for  it  was  after  he  had  delivered  tbe 
message  and  be  was  a  quarter  of  a  mile 
away  from  bis  grandfather's.  The  evidence 
was  not  admissible.  American  Express  Co. 
T.  Patterson,  73  Ind.  340;  Pierce  v.  Oolds- 
berry,  85  Ind.  817;  Ohio,  etc,  E.  Co.  t.  Ham- 
mersley,  28  Ind.  871;  Meyer  t.  Bell,  OS  Ind. 
88;  Somera  T.  Somers,  85  Ind.  599.  The  evi- 
dence will  be  regarded  harmful,  for  It  goes  to 
a  vital  question  In  tbe  case  as  presented  by 
flie  pleadings. 

The  court  gave  the  following  Instruction, 
to  which  appellant  reserved  a  proper  excep- 
tion: "No.  6.  In  the  event  you  find  for  the 
plaintiff.  It  wlU  be  your  duty  to  assess  Bucb 
damages  In  favor  of  plaintiff  as  will  fully 
eompMiaate  ber  for  such  Injuries  as  she  re- 
ceived by  reason  of  the  facts  alleged  In  tbe 
eomplalnt  In  determining  tbe  amount  of 
■ocfa  damages.  It  wUl  be  proper  for  yon  to 
consider  the  physical  condition  of  plalntltr 
both  before  and  since  the  collision,  mentioned 
In  tbe  complaint,  the  physical  suGFerlng  and 
mental  anguish  experienced,  if  any,  by  rea- 
69  N.B.-27 


Bon  of  snch  Injurlu,  iSie  reduction  of  tiie 
power  of  plaintiff  to  perform  labor  by  reason 
of  snch  b^urlea,  and  all  of  tbe  facts  and  cir- 
cumstances proven  in  tbe  case."  After  stat- 
ing correctly  to  tbe  jury  what  facts  were 
proper  for  them  to  consider  In  determining 
tbe  amount  of  damages  they  would  award  ap- 
pellee, in  case  they  found  for  her,  the  court 
added,  "and  all  the  facts  and  circumstances 
proven  in  the  case."  It  Is  the  latter  clause 
of  the  instruction  to  which  objection  Is  made. 
If  appellee  was  entitled  to  recover  anything, 
it  was  only  such  damages  as  were  occasioned 
by  the  accident  resulting  in  her  Injury.  Sbe 
was  not  entitled  to  recover  any  punitive  dam* 
ages.  Evidence  went  to  tbe  jury  that  tbe  boy 
was  between  eight  and  nine  years  old,  and 
lived  with  his  father;  tbat  he  was  In  the 
habit  of  riding  his  father's  horses,  and  often 
rode  rapidly;  and  that  his  reputation  for 
recklessness  In  tbe  management  of  horses  was 
bad.  Tbe  Instruction  under  consideration,  as 
appUed  to  all  tbe  facts  which  tbe  court  per- 
mitted f^jpellee  to  prove,  was  erroneous.  It  la 
not  the  province  of  tbe  Jury  to  determine 
tbe  amount  of  recovery  "from  all  the  facts," 
but  only  from  such  facts  as  form  proper  ele 
ments  for  consideration  In  computing  dam- 
ages. The  reason  of  this  Is  self-evident  If 
evidence  goes  to  tbe  jury  whicb  has  no  bear- 
ing whatever  upon  tbe  question  of  damages, 
and  they  are  told  that  Id  the  determination 
of  tbat  question  they  are  to  consider  such 
evidence,  or.  In  the  language  of  tbe  Instruc- 
tion, "all  the  other  evidence  and  drcumstancea 
proven  In  the  case,"  they  have  presented  to 
them  an  Incorrect  basis  from  which  to  fix  the 
amount  of  recovery.  If  there  Is  any  evidence 
which  might  lead  to  an  Incorrect  assessment 
of  damages.  It  is  error  to  instmct  the  jury 
that  it  Is  their  duty  to  consider  "all  tbe  facts" 
In  reaching  a  conclusion  aa  to  the  amount  of 
damages.  Thus,  wb^e  an  action  was  brought 
by  an  administratrix  for  the  death  of  her  hus- 
band, the  court  allowed  evidence  to  go  to  tbe 
Jury  tbat  the  deceased  left  bis  family  in  desti- 
tute circumstances,  and  tbat  others  had  been 
Injured  at  the  place  where  the  deceased  met 
his  death.  Upon  tbe  question  of  damages  re- 
coverable, the  court  Instructed  the  Jury  as 
follows:  "If  you  find  for  the  plaintiff,  In  as- 
sessing her  damages,  you  may  take  Into  con- 
sideration the  age  of  tbe  deceased,  his  habits 
and  occupation,  and  from  all  tbe  facts  de- 
termine what  amount  tbe  plaintiff  should  re- 
cover," ete.  The  Instruction  was  held  erro- 
neous, because  It  told  the  jury  that  in  deter- 
mining the  amount  of  plaintiff's  recovery  they 
might  consider  "all  the  facta"  This  broad 
statement  included  the  fact  that  tbe  trial 
court  let  evldwice  go  to  the  Jury,  over  the 
objection  of  the  defendant  to  the  effect  tbat 
tbe  deceased  left  his  family  In  destitute  dr- 
CTunstances,  and  the  further  fact  that  others 
bad  been  Injured  at  the  place  where  tbe  de- 
ceased met  bis  death.  See  Oity  of  Delphi  r. 
Lowery^  Adm'x,  74  Ind.  520,  89  Am.  96. 
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In  actions  to  recorer  damages  for  personal 
InJorleB,  tbore  are,  as  a  rale,  distinct  and  con- 
troTerted  questions  for  determlnatloiu  Sncb 
questions  are  to  be  determined  by  tbe  facts 
elldted  by  the  evidence  wlilch  are  pertinent 
thereto.  In  determining  such  controverted 
qnestions,  it  Is  proper  for  tbe  Jury  to  con- 
sider all  the  facts  bearing  npm  and  portlneat 
to  them.  Such  facts  may  not  bare  any  bear- 
ing upon  the  measure  of  damages  recoverable, 
and  Bbonld  not  be  considered  In  connection 
therewith.  Thus  It  was  held,  in  the  case  last 
cited,  that  It  was  proper  for  the  Jury  to  con- 
sider the  fact  that  others  had  been  Injured  at 
the  place  where  the  deceased  was  killed,  upon 
the  queatioa  of  notice  to  tbe  of  tbe  un- 
safe condition,  hot  tiiat  the  Jury  bad  no  right 
to  conslda  It  fat  tbe  admeasurement  of  dam- 
ages. 

The  evidence  to  tbe  effect  that  appellant's 
son  was  In  the  habit  of  riding  his  horses, 
and  riding  them  rapidly,  and  that  hla  repu- 
tation for  recklessness  in  tbe  management  of 
horses  was  bad,  was  clearly  incompetent  up- 
on the  question  of  the  amount  of  damages 
appellee  was  entitled  to  recover.  We  are  not 
saying  that  It  was  competent  for  any  pur- 
pose that  would  bind  tbe  appellant.  And  yet 
the  Jurors  were  told  by  the  court  that  they 
might  consider  such  facts  in  determining  the 
amount  of  damages  they  would  award  appel- 
lee. These  facts  would  tend  strongly  to  in- 
flame the'  pasdons  and  bias  the  Judgment  of 
Jurors.  The  rule  Is  that,  where  there  are  facts 
given  in  evidence  which  ought  not  to  be  con- 
sidered In  estimating  damages,  the  instruc- 
tions should  Inform  the  Jury  what  facts  should 
be  considered  by  them  In  making  their  esti- 
mate, and  not  leave  It  to  them  to  take  Into 
account  facts  which  have  no  legitimate  bear- 
ing upon  the  question  of  the  amount  of  re- 
covery. City  of  Delphi  v.  Lowery,  supra; 
Chicago,  etc.,  Ry.  Co.  v.  Becker,  76  111.  25; 
Steel  V.  Kurtz,  28  Ohio  St.  191;  Blake  v.  Mid- 
land B.  W.  Co.,  10  Eng.  L.  &  Eq.  437;  Telfer 
V.  Northern  R.  B.  Co.,  30  N.  J.  Law,  188. 

These  considerations  lead  io  the  conclusion 
ihat  the  Judgment  must  be  reversed,  and  there 
is  no  occasion  to  decide  other  questions  pre- 
sented by  the  record,  as  they  are  not  likely  to 
arise  In  a  subsequent  trial. 

Judgment  reversed,  and  the  court  li  directed 
u>  grant  a  new  trial. 


aS6  MaSB.  27) 

BBIGHAM  et  aL  T.  MOBOAl?  «t  aL 

BBIGHAM  8AMB. 

(Bopreme  Judldal   Court  of  Massachusetts. 
Worcestar.  Jan.  25,  1904.) 

BXBGUTOHS— TRUSTEES— ADMINISTRATION  OP 
TRUST  —  EVIDBNCE  —  REPORT  —  APPROVAL- 
RIGHT  TO  APPOINT  AUDITOH^TATUTES-IN- 
VESTMENTS. 

1.  St.  1889,  p.  1007,  c.  311,  i  1.  provides  that 
after  any  account  of  an  executor  or  trustee  tbe 
Judge  of  the  probate  court,  before  approving  the 
■ame^  may  appoint  oue  or  more  auditors,  etc. 


Held,  that  the  court  may  appoint  an  auditor  to 
make  an  examination  as  preliminary  to  the  ap- 
proval of  the  final  account  of  an  executor, 
thou^  the  court  has  already  approved  accounts 
previously  filed. 

2.  Part  of  the  estate  of  testator  conristed  of  a 
tract  of  land  whi(^  had  been  laid  out  aa  an  ad- 
dition to  a  city,  and  for  which  testator  had  paid 
¥11,000.    The  executors  procured  persons  to 

?)urehase  lots,  and  advanced  funds  for  tbe  bvild' 
ag  of  hoases,  tlie  purchasers  giving  mortgages 
to  secure  the  purchase  price  and  advances.  No 
pay  meats  were  made  on  tbe  mortgagee,  and  in 
tbe  course  of  two  years  tbe  executors  had  ex- 
pended over  $80,000,  half  of  which  had  beea 
lost  Held,  tlut  the  investment  was  onwarrant* 
ed,  and  the  execatora  were  chargeable  with  tbe 
loss. 

3.  The  executors  of  an  estate  expended  funds 
thereof  in  securing  purchasers  for  city  lots  be- 
longing to  the  estate  and  advancing  money  to 
the  purchasers  for  building  luirposes.  The  mort- 
gages which  were  taken  to  secure  the  price  ud 
advances  ran  to  one  of  tiie  executors,  and  it 
was  understood  between  them  that  when  the 
executor  named  as  mortgagee  should  qualify  aa 
testamentary  trustee  be  was  to  receive  the 
mortgages  as  part  of  the  trust  fund.  Both  the 
executors  had  Joined  in  making  drafts  and 
checks  used  in  the  transaction,  and  when  tbe 
securities  were  turned  over  to  tbe  trustee  by  the 
executors  the  mortgages  wei%  treated  as  having 
been  io  their  hands  as  executors.  Held,  tliat  a 
contention  that  the  Investmenta  In  question  wers 
made  by  tbe  executor  to  whom  the  mortgagas 
ran,  and  oot  by  both  tbe  executors  as  such,  was 
of  no  merit 

4.  Inasmuch  as  testator's  will  had  contained 
no  allusion  to  tbe  land  in  question,  and  the  gm- 
eral  frame  of  tbe  will  showed  au  intention  that 
investments  should  be  made  in  tbe  exercise  of 
sound  judgment,  and  the  power  of  sale  coc- 
talned  in  tbe  will  was  not  confiaed  to  persons 
named  as  executors,  the  Investments  In  miprov- 
iog  the  laud  could  oot  be  justified  by  evidence 
that  testator  bad  told  one  of  the  executors  that 
money  was  to  be  advanced  for  the  improvement 
of  the  land  and  ttiat  tbe  other  executor  under- 
stood tbe  scheme. 

5.  On  an  account  by  executors,  evidence  tend- 
ing to  show  that  investments  made  by  them  in 
improving  a  tract  of  laud  laid  out  as  a  part  of 
a  city  and  obtaining  purchasers  for  lote,  etc, 
were  such  as  men  of  prudence  and  intelligence 
in  the  part  of  the  country  where  the  executors 
resided,  were  making  at  the  time  of  the  invest- 
ment, was  properly  excluded. 

6.  The  action  of  executors  in  investine  $2,500 
in  a  land  company  on  an  agreement  that  the 
company  should  issue  a  bond  therefor,  there  be- 
ing no  mortgage  or  other  security,  was  unwar- 
ranted, and  the  executors  were  ehargeaUe  with 
tbe  loss. 

7.  Executors  In  their  reports  to  tbe  probate 
court  represented  that  some  thousands  of  dol- 
lars had  been  received  by  them  from  the  sale 
of  city  lots  belonging  to  the  estate,  and  that  the 
interest  on  tbe  purchase-money  mortgagee  had 
been  paid.  No  money  had  in  fact  been  paid,  and 
all  tbe  mortgages  were  in  deteult,  and  fore- 
closures were  going  on.  Held  that,  owing  to  the 
misr^esentatious,  tbe  fact  that  beneficiaries 
under  the  will  bad  assented  to  the  accounts  of 
the  executors,  did  not  exonerate  them  from  li- 
ability tor  ueir  unwarranted  investment  !■ 
making  advances  to  purchasers  for  building  pur- 
poses, etc. 

8.  A  statement  by  an  executor  In  his  account 
as  of  his  own  knowledge,  but  which,  as  a  mafr 
ter  of  fact,  he  did  not  know  to  be  true,  wu 
fraudulent  In  law. 

0.  On  an  accounting  by  executors  It  appeared 
that  one  of  them  owned  a  iialf  interest,  together 

f  S.  See  Executors  and  Admtptstratan^  tcI.  1L 

Gent.  Dig.  I  422. 
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with  tbe  vsUte,  in  certain  dty  lots,  which  In- 
terest was  known  to  the  other  executor,  and  the 
czecQtors  sold  ths  lot*  and  advanced  money 
from  the  fund*  of  th«  sstate  to  the  purcbaBert 
for  boildiog  purposes,  and  the  reports  made  by 
the  executors  to  tbe  probate  court,  showed  pay- 
ments on  the  porcfaaae  price  of  lots,  payment  of 
interest,  etc,  when  in  f«ct  none  baa  Men  made. 
Held,  that  a  flndinx  of  bad  faith  on  tlie  part  of 
the  executors  was  warranted. 
10.  Where  an  executor  has  maladmlnistered 
the  funds  of  the  estate  by  investing  in  improper 
securities,  and  be  turns  uem  over  subsequently 
to  tbe  testamentaiy  trustee,  who  receives  the 
securities  and  inventories  them  at  tbe  value  of 
the  fund  which  was  invested  in  th«n,  and  so 
carriea  them  along  in  his  reports,  both  the  ex- 
ecutor and  the  trmtee  are  chargeable  for  any 
loss. 

IL  Where  the  executor  making  such  an  In- 
▼estment  becomes  the  tnurtee  and  receives  uie 
twada  as  at  thdr  tuidimlnished  ralue,  he  la 
diarseable  for  the  loss  in  both  capadties. 

12.  Where  a  testamentary  trustee  receives 
from  the  executor  securitfea  not  worth  the 
amount  invested  in  them,  and  ho  inventories 
tbem  at  their  undiminished  value,  and  carries 
them  through  several  accounts  at  such  value, 
he  is  diargeable  with  the  loss. 

18.  Executors  wrongfully  invested  foods  of  the 
estate  in  securities,  and  cftnsed  an  actual  trant- 
te  of  the  aecnriUea  to  the  testamentary  trustee, 
who  had  agreed,  when  the  investment  was 
made,  that  be  would  accept  them,  as  trustee 
at  the  value  of  the  Investment,  and  who  gave 
Iris  receipt  at  foil  valae.  Htld,  that  the  fact  as 
to  the  agreement  and  receipt  did  not  relieve  the 
oxecutors  from  liabili^,  it  appearing  that  tbe 
execotora  and  trustee  had  acted  in  bad  faith. 

14.  Executors  wrongfully  invested  930,000,  and 
in  an  acconnting  before  the  iwobate  court  the 
value  of  the  inveatments  at  tliat  time  were 
stated  at  ^,000.  None  of  the  benefldaries  ap- 
pealed or  made  any  objection.  Held,  that  on  a 
Bubeequent  appeal  from  the  final  account  the  de- 
cree would  not  bo  dunged  so  as  to  charge  the 
executors  with  the  whole  sum  anwarrantaUy 
expended. 

15.  Where  execotora  and  testamentary  tmsteea 

guilty  of  bad  faith  relative  to  investmenta, 
diarees  of  interest  against  tbem  at  6  per  cent, 
was  mxiper. 

On  an  accounting  hy  executors  and  testa- 
mantary  trustees,  a  fixing  of  the  HabUity  as  be- 
twecD  the  executors  themselves  and  their  sore* 
ties  was  not  within  the  proper  scope  of  the  pro- 
ceedings. 

17.  Where,  in  an  accounting  by  ezecotors,  it 
appeared  that  they  had  nnlewfolly  Invested  in 
securities,  but  that  they  had  a  value  of  $40,000, 
and  the  decree  of  the  probate  court  charged 
them  with  the  difFerence  between  $40,000  and 
the  amoont  expended,  and  on  appeal  the  charge 
was  affirmed,  but  the  decree  provided  that  all 
the  investments  in  question  were  dlsa^roved, 
tbe  decree  should  be  coustrned  as  meaning  that 
the  executors  were  liable  merely  for  the  loss, 
and  not  that  they  should  not  be  allowed  the 
son  which  was  the  actual  value  of  tbe  securi- 
ties. 

Hammond,  Loring,  and  Braley,  J3.,  dissent- 
ing. 

Apiyeal  from  Supreme  Judicial  Court, 
Worcester  County;  John  Lathrop,  Judge. 

Judicial  proceedings  on  the  settlement  of 
ttie  account  of  Frederick  A.  Brigham  and 
Herbert  A.  Mnynard,  as  executors  of  thC'  vrlU 
of  Thomas  Klce,  deceased,  and  on  the  ac- 
eonnt  of  Frederick  A.  Brigham  as  testamen- 
tu7  trustee.  From  the  decrees  of  tbe  Su- 
Xireme  Jndicfal  Court  by  a  single  justice  af- 
flimlng  the  probate  court,  tlie  executora  and 
tnistee  appeaL  Aflarmed. 


T.  H.  Gage,  Jr.,  and  Herbert  C.  Joyno", 
for  Frederick  A.  Brigham.  John  Lowell  and 
Geo,  McClure  Saigent,  for  Brigham  and  an* 
other.  BobL  M.  Morse  and  a  E.  HalUer,  tor 
Edith  Rice  Morgan  and  otbera.  Webster 
Thayer,  for  Herbert  A.  Maynard- 

BARKBB,  J.  These  cases  bring  to  this 
court  as  tbe  Supreme  Coort  of  Probate  the 
statement  and  allowance  of  two  sets  of  pro- 
bate accounta  rendered  to  the  probate  court 
in  Worcester  In  the  estate  of  Thomas  Bice, 
deceased.  Tbe  first  set  consists  of  tbe  third, 
fourth,  fifth,  and  sixth  accounts  of  Frederick 
A.  Brigham  and  Herbert  A.  Maynard  as  ex- 
ecutors of  the  will  of  Bice,  who  died  on  May 
28,  188S,  which  was  admitted  to  probate 
July  3,  ISSS,  when  the  executors  were  ap- 
pointed and  qualified,  giving  s^arate  bonds. 
The  third  executors'  account,  assented  to  in 
writing  by  the  parties  Interested,  and  sworn 
to  by  the  accountants  on  July  29,  1891,  was 
allowed  by  the  probate  court  on  September 
11,  1891.  The  fourth  executors'  account^  al- 
so assented  to,  and  sworn  to  on  August  8. 
1893,  was  allowed  by  tbe  probate  court  on 
July  6,  1894.  The  fifth  executors'  account, 
also  assented  to,  and  sworn  to  on  August  4, 
1896,  was  allowed  by  the  probate  court  on 
August  25,  1880.  The  sixth  executors*  ac- 
count seems  to  have  been  presented  to  tbe 
probate  court  on  May  12,  I89a  In  dealing 
with.  It  that  court  reopened  the  third,  fourth, 
and  fifth  accounts,  and  Its  decree  reforming 
and  allowing  the  third,  fourth,  fifth,  and  sixth 
accounts  was  entered  on  October  2,  1900,  and 
an  appeal  therefrom  was  taken  and  entered 
In  tbe  Supreme  Judicial  Court  by  each  of  tbe 
two  executors  and  by  the  persons  who  are 
sureties  on  their  official  bonds;  but  no  ap- 
peal was  taken  by  the  beneficiaries.  The 
first  trustee's  account,  assented  to  in  writing 
and  sworn  to  by  the  accountant  on  July  29, 
1891,  was  allowed  by  the  probate  coint  on 
September  11,  1891.  The  second,  assented 
to  and  sworn  to  on  April  22,  1892,  was  al- 
lowed on  October  11.  1892.  The  third,  as* 
sented  to  and  sworn  to  on  June  8,  1893,  was 
allowed  on  June  6,  1894.  The  fourth,  as- 
sented to  and  sworn  to  on  June  25,  1894,  was 
allowed  on  August  25,  1896.  The  fifth  ac- 
count  was  sworn  to  on  August  17,  1885;  the 
sixth  on  August  10, 1896;  and  the  seventh  on 
January  14,  1897.  These  three  seem  to  have 
been  presented  to  tbe  probate  court  on  JaD> 
nary  14,  1897.  The  eighth  was  sworn  to  on 
September  16.  1897,  and  presented  to  the  pro- 
bate court  on  September  17, 1897.  There  was 
no  assent  in  writing  by  the  parties  Interested 
to  the  firth,  sixth,  seventh,  or  eighth  ao- 
couuts,  and  tbese  were  before  the  probate 
court  pending  allowance  until  April  13,  1900. 
In  tbe  meantime,  on  July  12, 1S87,  there  was 
a  petition  to  the  probate  court  for  the  re- 
opening of  tbe  first  four  trustee's  accounts, 
wblch  was  referred  by  that  court  to  the  same 
auditor  to  whom  the  investigation  of  the  last 
four  trustee's  accounts  bad  been  committed. 
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On  April  lU.  mu8,  tbe  probate  court,  by  Its 
decree^  ref(»ined  and  allowed  tbe  eight  trus- 
tee accounts,  In  etEect  reopening  tbe  first 
four,  and  an  appeal  to  the  Supreme  Judicial 
Court  was  duly  taken  and  entered  from  tbe 
decree  of  AiffU  10>  1898,  by  the  trustee  and 
by  tbe  sureties  on  bis  oflSclal  bond*  but  no  ap* 
peal  was  taken  by  the  benefldarles.  While 
tbe  cases  were  pending  In  tbe  probate  court 
upon  the  allowance  of  the  accounts,  that 
court  remored  tbe  original  executors  and  ap- 
pointed an  administrator  de  bonis  non  with 
the  wUl  annexed,  and  also  removed  tbe  oilff- 
Inal  trustee  and  appointed  a  new  trustee  In 
bis  plBc&  Na  appeal  was  taken  by  tbe  ad- 
ministrator de  bonis  son  or  tbe  new  tms- 
tee  tnm  tba  decree  allowing  the  accounts 
tn  tbe  imbate  court  Upon  tbe  aro^als  tbe 
matters  of  the  executors'  accounts  and  of  the 
trustee's  accounts  were  beard  tt^ther  by  a 
single  justice  of 'tiie  Supreme  Judidal  Court, 
and  on  January  2S,  1802,  decrees  were  en- 
tered by  blm  In  each  matter,  affirming  with 
modifications  the  decrees  of  the  probate  court 
Bills  of  exceptions  taken  by  Brigham  as  ex- 
ecutor, Br^bam  as  trustee^  and  by  Maynard 
as  execntOT  at  the  bearing  before  the  single 
justice  were  filed,  allowed,  and  entered  In 
tbe  full  conrt;  and  appeals  from  tbe  decrees 
of  tbe  ringle  justice  were  also  taken  and  en- 
tered In  the  full  court  by  Brigham  as  executor 
and  also  as  trustee,  and  by  Maynard  as  ex- 
ecutdr.  Tbe  exceptions  and  appeals  to-  tbe 
full  court  were  argued  on  January  21,  1903, 
and  were  afterwards  considered  upon  tbe 
briefs  by  all  the  justices. 

The  testator  left  a  widow  and  two  chil- 
dren, the  latter  being  minora  at  the  time  of 
the  testator's  death,  the  elder  being  a  daugh- 
ter and  tbe  younger  a  son.  His  will  gave  to 
his  wife  his  homestead  and  the  personalty 
connected  with  it,  aud  also  gave  certain  mi- 
nor legacies.  It  created  two  funds  of  (15,- 
000  each,  one  for  the  benefit  of  each  cblld, 
tbe  income  of  which  was  to  be  paid  to  the 
guardian  of  the  child  during  the  minority. 
Tbe  fund  for  tbe  daughter  was  to  be  paid 
OTer  to  her  when  she  should  arrive  at  the 
age  of  21,  and  that  for  tbe  eon  was  to  be 
paid  to  him  when  he  should  arrive  at  the  age 
of  30.  Tbe  residue  was  devised  and  be- 
queathed to  the  executors,  but  in  trust,  name- 
ly, to  pay  over  and  transfer  to  his  wife  one- 
third  part  thereof  In  value,  and  to  pay  over 
or  transfer  the  other  two-thirds  thereof  to 
trustees  to  bold  and  manage  for  tbe  benefit 
of  the  two  children.  It  Is  this  fund  the  ac- 
counts of  the  trustee  of  which  are  the  trus- 
tee's accounts  in  question.  The  daughter  be- 
came of  age  OD  February  2, 1890,  and  tbe  son 
before  July  5,  18fH.  The  controversy  be- 
tween the  accountants  and  the  beneficiaries 
arises  from  investments  of  $81,100,  made  by 
tbe  executors  In  mortgages  upon  land  in 
Kansas,  and  of  $2,500  In  a  bond  of  or  deposit 
In  the  Commonwealth  I^an  &  Trust  Com- 
jtany  of  Kansas.  These  Investments  were 
disapproved  by  the  probate  court  and  by  tbe 


Suiveme  Judicial  Court  slttliiff  witb  a  aingle 
justice,  and  the  changes  from  tbe  accounts  as 
rendered  by  the  acconntants  made  upon  the 
allowance  of  the  accounti  by  tbe  probats 
court  and  by  the  Supreme  Judicial  Court  In 
tbe  final  decrees  entwed  by  tbe  single  jua- 
tlce  come  from  bidding  that  the  Investments 
mentioned  were  unwarranted;  or,  In  other 
words,  that  tbef  were  a  maladministration  oo 
t2ie  part  ot  the  accountants.  Whetlwr  these 
Investments  should  be  so  held  Is  Uie  chief 
question  In  controrersy.  If  they  should  be 
so  held,  tbe  principal  remaining  question  !■ 
how  the  accounts  should  be  reformed,  stat- 
ed, and  allowed. 

The  accounts  were  referred  to  an  auditor 
by  the  probate  court,  and  the  auditor's  re- 
ports, although  objected  to,  wore  admitted  1b 
evidence  In  the  Supreme  JucUdal  Court  In 
the  hearing  before  the  single  justice.  The 
other  evidence  at  that  hearing  Is  In  the  rec- 
ord, which  also  contains  a  memorandum 
made  by  the  presiding  Justice;  concerning  the 
facts  found  by  blm.  The  probate  courts 
while  holding  the  Investment  of  the  funds  ot 
the  estete  In  the  Kansas  mortgages  and  bond 
to  the  amount  of  (88,000  of  principal  to  have 
been  unwarranted,  did  not  charge  the  exeexh 
tors  with  tbe  whole  sum  so  maladmfnlstered. 
The  .auditor  found  that  the  Kansas  mort- 
gages, wlilch  had  been  turned  over  by  the 
executors  to  the  trustee  at  their  tece  value  of 
$81,100,  were  in  fact  worth,  when  so  turned 
over,  $40,000,  while  tbe  Kansas  bond  was 
worth  nothing.  The  probate  court  struck  out 
from  the  executor's  acconnts  all  credlte  on 
account  of  the  principal  of  the  Kansas  mort- 
gages and  bond  except  the  sum  of  $40,000 
found  by  the  auditor  to  have  been  the  value 
of  tbe  mortgages  when  turned  over  to  tbe 
trustee.  The  probate  court  also  charged  to 
the  execotors  sums  for  Interest  at  6  per 
cent  per  annum  on  the  $43,600  thus  disallow- 
ed. It  also  rejected  certain  other  Items  as  a 
corollary  of  Its  rejection  of  tbe  $43,600;  as, 
for  instance,  credits  claimed  by  the  account- 
ants for  the  expense  of  this  litigation.  The 
trustee  bad  voluntarily  taken  over  Into  his 
trust  tbe  Kansas  mortgages  at  their  face 
value  of  $81,100  and  the  Kansas  bond  at  Ito 
face  value  of  $2,000,  and  had  put  them  Into 
bis  official  inventory  at  the  same  figures,  and 
bad  charged  himself  with  them  In  his  trus- 
tee's accounte  at  the  same  amount  for  prin- 
cipal. He  took,  and  should  now  have,  the 
mortgages  and  bond  as  trustee;  and  when  he 
shall  turn  them  over  to  the  new  trustee.  If 
be  has  administered  them  properly  since  be 
received  them,  he  will  then  be  entitled  to 
a  credit  for  their  amount  as  principal  in  the 
sum  of  $40,000,  found  by  the  auditor  as  their 
actual  value.  The  tnistee  was  charged  by 
the  probate  court  with  Interest  at  the  rate  of 
6  per  cent,  per  annura  on  the  amount  of 
$43,600  lost  by  the  Improper  investment  in 
the  Kansas  mortgages  and  bond.  The  theory 
of  the  action  of  tbe  probate  court  was  the 
same  In  dealing  with  each  set  of  account^ 
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and  wa>  to  bold  tbe  ex«cut(K«  uiswerat»l« 
for  tbe  loss  of  943,600  of  principal,  and  for 
biterest  upon  the  amount  lost,  and'  to  hold 
tbe  trustee  answerable  for  tbe  same  loss  of 
principal,  be  having  taken  over  and  charged 
himself  wltb  the  unwarranted  toTestments 
at  their  face  valuer  and  wltb  Interest  upon 
tbe  943.600  tram  tbe  begbuUnc  of  bit  work 
as  trustee, 

Tbe  question  la  raised  by  tbe  bills  of  ex- 
ceptions whether  the  reports  of  the  auditor 
made  to  the  probate  court  were  admissible 
In  evidence  In  the  hearing  In  the  Supreme 
Judicial  Court   It  Is  contended  that  the  ap- 
pointment of  tbe  auditor  by  tbe  probate  court 
was  not  authorized  by  law.   la  discussing 
tbis  question  we  assume  In  faror  of  the  ae- 
countanta  that  tbe  poww  of  tbe  probata  coort 
to  appoint  an  auditor  rested  at  tbe  time  of 
these  proceedings  upon  St  1880,  p.  1007,  c. 
811,  i  1,  which,  so  far  as  material,  reads  as 
follows:  "After  any  account  of  an  executor, 
*   *   *   trustee  or  other  person  reqalred  by 
law  to  render  an  account  In  any  probate 
court   •   *  •  the  Judge  of  said  court  may, 
before  approving  the  same,  appoint  one  or 
more  auditors,"  etc.   Tbe  auditor  has  report 
ed  only  upon  tbe  accounts  of  tbe  reenters. 
At  tbe  time  the  auditor  was  appointed,  the 
executors  bad  filed  six  accounts,  of  which  the 
first  fire  had  been  oousented  to  and  allowed 
without  a  bearing    No  final  account  bad 
been  filed.  The  executors'  accounts  were 
therefore  still  open  for  correction.    In  this 
state  of  affairf!  tbe  children  of  the  testator, 
each  being  then  of  age,  asked  that  tbe  ac- 
counts be  reopened  on  the  ground  that  they 
were  incorrect   We  do  not  understand  tbat 
nnder  the  circumstances  disclosed  in  the  au- 
ditor's report,  the  accountants  contend  tbat 
upon  this  request  the  probate  court  bad  not 
properly  before  it  the  question  whether  the 
accounts  should  be  reopened,  and,  if  so,  what 
corrections  should  be  made,  and  how  they 
Bbould  be  finally  allowed.   Their  contention 
1b  that  the  statute  Is  not  applicable  to  an  ac- 
count which  has  once  been  allowed,  even  al- 
though.tbe  probate  court  has  Jurisdiction  to 
reopen  such  an  account  for  correction,  and 
upon  proper  proceedings  has  that  qoostlou 
before  It  for  adjudication.   We  are  not  in- 
clined to  adopt  tbis  narrow  construction  of 
tbe  statute.  The  statute  Is  remedial  in  Its 
nature,  and  should  receive  a  construction 
consonant  wltb  its  manifest  purpose,  which 
Is  to  relieve  tbe  court  from  making  a  per- 
sonal examination  of  the  details  of  complicat- 
ed accounts,  and  to  enable  it  to  call  hi  the 
services  of  an  auditor  to  assist   Tbe  reason 
'or  appointing  an  auditor  exists  whenever 
such  an  examination  becomes  necessary  upon 
a  question  Involving  the  final  approval  of  tbe 
account   The  statute  sbould  not  be  constru- 
ed to  forbid  the  appointment  of  an  auditor 
wbeneTer  the  Judge  of  probate  has  oecasioB 
to  xnake  sucb  an  examination  as  a  prellmW 
nary  to  a  final  approval,  simply  because  be 
hafl  once  approved  tbe  account  In  a  general 


sense,  it  may  be  said  tbat  an  «!count  is  be- 
fore the  Judge  for  approval  whenever  by  a 
motion  to  reopen  or  otherwise  he  baa  before 
him  the  question  whether  be  wlU  finally  ap- 
prove it  or  not;  and  tbat  Is  none  tlie  less  so 
In  tbe  case  where  he  has  once  approved  it 
Whenever  the  question  of-  approval  comes 
before  him  for  decision,  he  Is  entitled  to 
tbe  services  of  an  auditor  before  deciding 
tbe  question.  This  construction  is  in  accord- 
ance with  the  spirit  of  the  statute,  and  not 
inconsistent  wltb  the  fair  meaning  of  tbe 
phrase  "before  approving  the  same."  Bee 
Longley  v.  Hall,  U  Pick.  120. 

Concerning  the  controversy  as  to  tbe  in< 
vestment  of  the  sum  of  981,100  in  mortgages 
upon  land  In  Kansas,  the  principal  question 
Is  whether  the  loss  which  was  incurred  In  an 
attcsupt  to  develop  certain  land  in  that  states 
which  was  owned  In  common  by  Brlgbam 
and  the  testator,  sbould  be  borne  by  the  es- 
tate or  should  fall  upon  the  accountants.  Dp- 
on  tbis  matter  it  appears  from  the  memoran- 
dum of  tbe  residing  Justice  that  he  found 
the  facto  to  be  substantially  as  follows:  A 
few  mtmtbs  before  the  death  of  Bice,  tbe 
testator,  which  occurred  la  May,  1888,  be 
and  the  accountant  Brlgbam,  purchased  a 
tract  of  land  of  about  40  acres,  situated  upon 
tbe  outskirts  of  tbe  city  of  Topeka.  in  the 
stote  of  Kansas,  paying  therefor  the  sum  of 
$22,000.  Tbey  held  this  land  as  tenanto  in 
common.  Bice  paid  the  entire  purchase  mon- 
ey, and  Brlgbam  gave  bis  note  to  Rice  for 
one-half  toereof,  wltb  tbe  understanding  and 
agreement  that  the  note  should  be  paid  out 
of  the  money  received  from  the  first  sales  of 
lots  in  the  tract  Rice  and  Brlgbam  caused 
the  land  to  be  plotted  and  divided  up  Into 
streets  and  building  lots  to  the  number  of 
384  tots,  wltb  a  frontage  of  25  feet  each;  and 
a  plan  showing  the  streets  and  loto  and  des- 
ignating the  tract  as  tbe  "Brlgbam  and  Rice 
Addition"  was  duly  recorded  In  tbe  registry 
of  deeds.  The  auditor  finds  that  at  tbe  time 
of  tbe  death  of  Bice  none  of  these  lots  had 
been  sold,  but  It  is  stated  In  tbe  exceptions 
that  Just  before  bis  death,  in  accordance  with 
the  plan  for  handling  and  devtioplng  tbis 
property  which  had  been  agreed  upon  be- 
tween him  and  Brlgbam,  an  agreement  waa 
made  which  provided  for  the  loan  of  money 
by  Bice  to  a  certain  pro^Mctive  purchase 
for  the  purpose  of  building  a  house  upon  one 
of  these  lots.  While  matters  were  In  this 
condition.  Rice  died.  His  will  was  admitted 
to  probate  July  3,  1888,  and  on  the  same  day 
Brigham  and  Maynard  duly  qualified  as  ex- 
ecutors. The  Inventory  filed  In  September 
following  showed  perscmal  estate  appraised 
at  9326.587.76,  and  real  estate  in  this  com- 
monwealth appraised  at  928,676.80.  To  this 
Inventory  was  attached  a  memorandum  of 
real  estate  outside  of  Massachusetts,  Includ- 
ing one  undivided  half  of  this  land,  "valued 
by  the  executors  at  912.000."  After  tbe  ex- 
ecutors were  appointed,  tb^  proceeded  In 
tbe  following  manner  wttb  the  funds  of  the 
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Rice  estate  to  iArelop  and  pat  upon  the 
market  this  land:  They  anployed  an  asent 
residing  In  Topeka  to  negotiate  sales  of  lots 
and  to  arrange  for  mortgages  back  from  the 
porchasers  to  secure  the  purchase  money  and 
additional  loans  to  be  made  to  them  to  en- 
able them  to  build  houses.  Lots,  usually 
three  In  number,  of  25  feet  by  125  feet  each, 
were  sold  to  a  purchaser  at  a  valuation  of 
$500.  and  a  deed  thereof  was  given  by  the 
executors.  The  purchaser  at  the  same  time 
gave  a  mortgage  thereon  to  Brigham  for  an 
amount  aufflclent  to  cover  the  purchase  price 
and  the  estimated  cost  of  building  a  boose. 
The  purchaser  then  proceeded  to  build  the 
house,  and,  as  the  work  progressed,  money 
belonging  to  the  estate  was  advanced  to  pay 
the  cost  of  building.  The  purchaser  paid  no 
money  to  the  executors.  In  some  instances 
he  expended  some  money  and  labor  In  mak- 
ing Improvements  hi  addition  to  the  amount 
advanced  by  the  executors,  but  In  general  the 
entire  cost  of  building  and  Improvement  was 
paid  by  the  executors.  The  bouses  were  of 
poor  quality,  the  majority  of  them  costing 
from  $1,000  to  $1,200  each.  About  40  were 
built  between  July  3,  188S,  the  time  of  the 
appointment  of  the  executors,  and  July  15, 
1890.  These  mortgages,  as  before  stated, 
were  made  directly  to  Brigliam,  and  were  so 
made  for  the  purpose  of  enabling  him  can- 
venlently  to  manage  and  deal  with  the  same, 
and  with  the  view  that  be  would  ultimately 
take  and  hold  the  same  as  trustee.  At  the 
time  the  executors  began  to  advance  the  mon- 
ey and  take  the  mortgages  it  was  agreed 
and  understood  between  them  that  upon  the 
aK>ointment  of  Brigham  as  trustee  under 
the  will  he  would  take  the  mortgages  at  th^ 
face  value  as  so  much  cash,  as  a  part  of  the 
trust  fund,  and  would  receipt  to  his  coex- 
ecntor,  Maynard,  in  full  for  the  amount  there- 
of, the  same  as  though  the  mortgages  were 
cash.  When  sales  were  made  and  mortgages 
taken  back,  Brigham  applied  one-balf  of  the 
price  fixed  as  the  valuation  of  the  lots  toward 
the  payment  of  his  note,  given  as  above  stat- 
ed to  Rice.  Brigham  diurlng  all  this  time 
was  fully  conversant  with  the  property  and 
Its  surroundings,  but  Maynard  never  had 
seen  it,  knew  nothing  about  its  value,  and  In 
these  matters  acted  wholly  upon  the  advice 
and  opinion  of  Brigham.  He,  however,  sign- 
ed, with  Brigham,  the  drafts  and  checks  by 
which  the  money  was  sent  to  Topeka,  and 
was  fnlly  aware  of  the  manner  In  which  the 
Investments  were  made.  The  land  was  situ- 
ated about  three  miles  from  the  center  of 
the  city,  and  this  money  was  expended  at  a 
time  of  inflated  values.  The  purchasers  and 
mortgagors  were,  as  a  rule,  poor  and  unsta- 
ble, and,  becoming  discouraged,  abandoned 
their  properties.  Under  these  circumstances 
and  In  this  way  the  executors  took  from  the 
estate  and  expended  cash  to  the  amount  of 
$81,100.  The  result  was  what  might  have 
been  expected.  With  a  few  minor  excep- 
tions, no  Interest  has  ever  been  paid  1^K» 


these  mortgages,  and  as  early  as  October  2, 
1890— the  time  when  Brigham  took  them  to 
himself  as  trustee  and  gave  to  his  coex ecu- 
tor  the  receipt  hereinafter  named,  in  which 
he  valued  them  as  cash  to  the  amoant  of 
their  face  valne--«ll  ot  the  mortgagors  bad 
defaulted  in  the  payment  of  principal  and 
Interest  Some  had  abandoned  their  prop- 
erties. Some  of  the  mortgages  had  been  fore- 
closed, or  the  equity  purchased  by  Brigham, 
and  the  value  of  the  property  represented  by 
them  was  only  $4(^000.  In  a  word,  the  ex- 
ecutors, In  their  attempt  to  develop,  In  the 
manner  above  stated,  at  a  time  of  inflated 
values,  a  tract  of  vacant  land  situated  njfoa 
the  outskirts  of  a  city  in  a  distant  stete,  and 
in  which  the  estate  according  to  the  appraisal 
was  interested  only  to  the  extent  of  $12,000, 
and,  according  to  the  cost,  only  $11,000.  ac> 
tually  expended  In  two  years  over  $80,000 
in  cash,  with  the  net  result  that  In  three 
months  afterwards,  namely.  In  October,  1800, 
there  was  a  loss  of  more  than  half  of  the  som 
expended.  Such  an  expenditure  cannot  be 
Justified.  It  was  the  duty  of  the  executors 
to  collect  and  bold  the  estate.  This  expend- 
Itore  was  not  required  to  preserve  the  Inter- 
est of  the  estete  In  the  land.  Bven  If  the 
money  had  been  lying  in  their  hands  unin- 
vested, which  Is  not  shown  to  have  been  the 
fact,  and  even  If,  pending  the  appointment 
of  the  trustee,  the  executors  would  have  teea 
Justified  In  temporarily  investing  It,  these 
transactions  cannot  be  held  to  be  proper  In- 
vestments. While  It  Is  true,  as  suggested  by 
the  accountents,  that  the  propriety  of  an  In- 
vestment Is  to  be  Judged  of  with  reference 
to  the  time  In  which  It  is  made,  still  when 
It  is  considered  that  the  scheme  In  pursuance 
of  which  this  money  was  spent  belongs  to  a 
class  of  business  operations  generally  of  a 
speculative  and  hazardous  nature,  and  alao 
that  In  this  case  It  was  pursued  under  dr- 
cumstances  which  more  and  more  Indicated 
that  the  demand  for  the  land  and  houses  waa 
apparent,  and  not  real,  and  that  In  substance 
the  executors  were  building  houses  which  no 
responsible  persons  would  buy,  It  cannot  be 
denied  that  these  transactions  fall  far  abort 
of  that  prudence  and  sound  business  Judg- 
meut  which  Is  required  of  persons  acting  In 
a  fiduciary  capacity.  It  was  a  hazardous  In- 
vestment in  a  hazardous  class. 

It  is  contended  on  behalf  of  the  account- 
ant Maynard  that,  Inasmuch  as  the  mort- 
gages were  not  made  to  the  executors,  but  to 
Brigham,  and  the  money  was  lent  with  the 
Intention  that  they  shonld  be  received  by 
him  when  qualified  as  trustee,  as  a  part  of 
the  trust  fund,  and  were  actually  subsequent- 
ly so  received  by  him,  the  Investment  was 
made  by  Brigham,  and  not  by  the  executors, 
and  that  he,  as  trustee,  and  only  as  trustee, 
is  liable,  and  that  the  executors  are  not  liable. 
We  cannot  accept  the  view  that  tlie  Invest- 
ment waa  not  made  by  the  executors.  While 
It  Is  true  that  the  matter  was  left  by  May- 
nard largely,  If  not  entirely,  to  Brlg^uun,  still 
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tbe  money  vas  in  their  bands  ai  executors, 
and  Maynard  Joined  In  making  tlie  drafts 
and  checks  sent  to  Kansas.  Moreorer.  there 
vas  no  person  to  whom,  as  tmstee,  any 
money  could  be  properly  paid,  or  by  whom,  as 
tmstee,  any  money  conid  be  Invested;  and 
both  accountants  knew  this.  The  mortgages 
did  not  run  to  Brlgham  as  a  trustee,  but  as 
an  individual,  and  were  held  by  him  for  th4 
execntors  under  the  agreement  heretofore 
named  between  Urn  and  Maynard  that,  when 
be  qualified  aa  trustee,  he  would  take  them 
from  the  executors  as  a  part  of  the  trust 
fund.  It  further  appears  that  until  Octo- 
ber, 1880,  when  the  securities  were  turned 
over  to  Brigbam  as  trustee,  the  executors  In 
their  Tarlous  accounts  treated  them  as  be- 
longing to  the  estate,  and  as  assets  In  their 
bands  aa  executors.  They  charged  them- 
selves wltb  the  Interest  on  Qie  same,  and  al- 
though in  fact  the  Interest  bad  not  been  re- 
ceived, Maynard  supposed  that  It  had  been, 
and  that  these  charges  were  correct  The 
charges,  therefore,  although  not  in  fact  true, 
show  Maynard's  Idea  of  the  relation  of  the 
executors  to  the  investment  In  view  of 
these  and  other  circumstances,  it  seems  clear 
that  the  executors  made  this  Investment  as 
such,  and  that  both  of  them  so  understood  it 
It  Is  further  contended  by  the  accountants 
that  these  Investments  were  made  in  pursu- 
ance of  a  plan  settled  upon  by  Bice  before 
his  death,  and  In  compliance  with  verbal  in- 
Btmctlons  which  he  gave  to  them  as  to  what 
they  as  execntors  should  do;  and  In  support 
of  this  contention  they  Introduced  evidence 
to  show  tliat  Rice,  a  few  days  before  his 
death,  whUe  ill,  told  Maynard  that  In  part- 
nership with  Brlgham  he  had  made  an  invert- 
ment  In  the  West;  that  they  had  bought  a 
tract  of  land,  which  they  had  begun  to  de- 
velop; that  it  liad  been  plotted  Into  Iota, 
streets  tiad  been  constructed,  and  an  ^ectrlc 
road  bad  been  built  through  It;  tbat  the  tots 
wen  to  be  sold,  and  that  money  was  to  be 
lent  to  the  purchasers  with  which  to  build 
honses  upon  them;  that  mortgages  were  to 
be  talran  back  to  secure  the  loans;  that 
Brigbam  was  familiar  with  the  land,  and 
tbat  he  (Bice)  had  made  provision  in  his 
trUl  tar  carr^g  on  the  matter  in  case  he 
■lionld  die  while  It  was  In  progress;  and 
tbat  he  wanted  Maynard,  If  appointed  execu- 
tat,  to  allow  Brlgham  to  manage  this  prop- 
extf,  because  he  was  familiar  with  it  We 
do  not  find  It  necessary  to  decide  whether,  or 
bow  far,  verbal  directions  given  by  the  tes- 
tator in  bis  lifetime  to  a  person  who  is  ex- 
pected to  act  as  his  executor  will  justify  an 
executor,  because,  even  If  this  testimony  was 
believed  by  the  presiding  Justice,  it  is  clear 
tbat,  after  all.  Bice  expressly  stated  tbat  he 
bad  made  arrangements  In  his  will,  and  he 
mutt  be  nnderatood  as  referring  to  that  In- 
stTument  as  the  guide.  Without  reciting  In 
detail  the  provisions  of  the  will,  it  Is  sufil- 
tSeat  to  say  that  there  la  no  express  allusion 
In  It  to  this  property;  that  In  Its  general 


framework  there  la  clearly  manifested  an 
intention  that  the  estate  shall  be  prudently 
managed,  and  that  Investments  shall  be  made 
in  the  exercise  of  sound  Judgment  '^otes 
properly  secured  by  first  mortgages"  being 
expressly  named.  These  facts,  taken  In  con- 
nection with  the  further  fact  tbat  the  power 
to  sell  which  is  contained  In  the  will  Is  not 
confined  to  the  persons  named  as  executors, 
but  Is  given  to  any  administrator  de  bonis 
non,  and  is  couched  in  the  usual  language 
of  such  provisions,  clearly  show  that  no  in- 
ference can  be  drawn  from  the  will  tbat 
these  executors  were  not  to  be  held  to  the 
liabilities  Imposed  upon  them  under  the  gen- 
eral law. 

The  evidence  offered  to  show  that  at  the' 
time  these  Investments  were  made  men  of 
prudence,  discretion,  and  intelligence  in  the 
East  and  especially  In  Boston,  as  well  as 
conservative  Institutions  for  savings,  w«e 
making  Just  such  investments  in  mortgages. 
In  addition  to  western  loans  similar  In  all 
respects  to  the  investments  in  question,  was 
properly  excluded.  This  Is  not  a  case  where, 
as  In  the  case  of  some  well-known  classes  of 
securities,  such  as  bonds  or  stocks,  It  could 
be  shown  that  th^  bad  a  general  market 
value  and  a  good  reputation,  so  that  prudent 
people  had  made  Investments  In  them.  It 
was  simply  an  attempted  development  of  a 
piece  pt  land  in  the  outskirts  of  a  certain 
city.  It  is  manifest  that  the  propriety  of 
such  an  Investment  must  depend  upon  the 
peculiar  circumstances  surrounding  it  and 
evidence  that  prudent  and  conservative  men 
had  seen  fit  to  embark  in  a  similar  undertak- 
ing in  some  other  locality  would  not  aid  in 
passing 'upon  the  propriety  of  this.  Bather 
such  evidence  must  be  of  the  most  vague  and 
general  character,  and  therefore  of  no  practi- 
cal value,  or,  if  special,  it  would  lead  to  an 
inquiry  into  special  circumstances,  and  to 
comparisons  In  no  way  helpful.  The  presid- 
ing Justice  might  properly  exclude  It  in  the 
exercise  of  his  discretion.  The  executors 
were  not  prejudiced  by  the  exclusion  of  the 
evidence  offered  to  show  that  at  tbe  time 
these  loans  were  made  there  was  an  agree- 
ment between  Maynard  and  Brlgham  that 
the  latter,  when  be  should  be  appointed  as 
trustee,  would  accept  these  securities  as  trust 
securities  at  their  face  value,  and  would  ac- 
cept the  same  as  cash.  The  court  found 
such  to  be  the  fact.  We  are  therefore  of 
opinion  that  the  executors  had  no  right  to 
invest  the  (81,100  In  the  Kansas  mortgages, 
and  that  those  mortgages  were  not  securities 
which  the  trustee  rightfully  could  receive  as 
part  of  the  trust  estate. 

We  have  the  same  view  as  to  tbe  dep<»lt 
of  $2,500  in  the  Commonwealth  Loan  &  Trust 
Company  of  Kansas.  This  was  a  land  com- 
pany organized  under  the  laws  of  Kansas, 
having  a  branch  office  in  Boston,  where  the 
deposit  was  made,  upon  the  understanding 
that  a  debenture  bond  of  the  company  should 
be  issued  for  the  deposit  There  was  no 
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mortage  or  other  secnrlty  for  tbia  bond,  and 
the  company  soon  after  failed,  and  nothing 
has  been  received  In  paym^t  of  the  bond, 
Which  the  auditor  has  fonnd  to  bare  liad  no 
value. 

The  executors  not  having  been  warranted 
In  making  the  InveBtments,  and  the  trustee 
not  having  been  warranted  In  receiving  or 
holding  them  as  part  of  the  trust  fund,  we 
arc  to  consider  how  theU*  respective  accounts 
Bball  be  reformed  in  consequence  of  the  mal- 
administration. The  accountants  contend 
that,  even  if  these  investments  were  unwar- 
ranted, they  are  exonerated  from  liability  for 
them,  because  their  acts  with  reference  to 
the  investments  have  been  ratified  by  the 
consent  given  by  the  beneficiaries  to  the  al- 
lowance of  the  early  accounts  in  which  the 
investments  were  stated.  One  simple  reply 
to  this,  however,  la  that  the  accounts  were 
not  tme.  They  represented  tliat  some  thou- 
sands of  dollars  bad  been  received  from  the 
sales  of  land,  and  that  the  interest  upon  the 
mortgages  tiad  all  been  promptly  paid,  w;here- 
as  In  fact  not  a  dollar  In  cash  had  been  paid. 
to  the  estate  by  any  purchaser  for  the  land, 
and  all  the  mortgages  were  In  default  upon 
the  Interest  Even  If  It  be  true  that  the  ben- 
eficiaries knew  In  a  general  way  that  the  ex- 
ecutors were  selling  the  land  and  lending 
money  to  the  purchasers  for  building  pur- 
poses, the  accounts  seemed  to  show  a  healthy 
demand  for  the  land  and  a  buying  class  of 
purchasers— a  very  different  state  of  things 
from  that  which  would  have  been  disclosed  If 
the  facta  bad  been  truthfully  stated.  This 
misrepresentation,  so  far  as  respects  Brig- 
ham,  was  willfully  untrue,  because  he  knew 
tbe  facts,  and,  so  far  as  respects  Maynard, 
was  fraudulent  in  law  If  It  was  a  statement 
made  by  him  as  true  of  his  own  knowledge, 
when  he  did  not  know  It  to  be  true.  Such 
a  misrepresentation  is  snfflclent,  under  the 
circumstances  disclosed  by  the  auditor,  to 
avoid  the  consent  given  by  the  beneficiaries, 
and  tbe  case  therefore  stands  ta  If  sncb 
consent  had  not  been  given. 

Another  contention  is  that  the  executors 
have  been  relieved  from  their  liability  by  the 
action  of  Brlgham  before  and  after  his  ap- 
pointment as  trustee.  In  this  connection  it 
is  to  be  noticed  that  both  Brlgham  and 
Maynard  acted  In  bad  faith.  The  finding  to 
this  effect  of  the  single  justice  by  whom  the 
cases  were  heard  in  the  Supreme  Judicial 
Court  waa  contrary  to  that  of  tbe  auditor, 
the  decrees  of  the  probate  court  containing 
no  express  statement  upon  the  matter.  The 
finding  by  the  single  justice  of  the  Supreme 
Judicial  Court,  the  accountants  having  testi- 
fied t)efore  bim  in  tbe  bearing,  and  other 
oral  testimony  taken,  must  stand.  The  fact 
that  Brlgham  was  personally  interested  In 
the  development  of  the  land,  and  that  this 
interest  was  known  to  Maynard,  Ms  coex- 
ecntor,  and  that  tbe  mortgages  ran  to  Brig- 
barn  Individually,  with  the  misrepresenta- 
tions as  to  payment  of  Interest  on  the  mort- 


gages, and  tbe  concealment  of  tbe  fact  that 
foreclosures  of  them  were  being  made,  all 
were  circumstances  tending  to  support  the 
finding  of  bad  faith  on  the  part  of  both 
Brlgham  and  Maynard,  so  that  the  excepHonB 
on  this  branch  of  the  case  must  be  overruled, 
and  the  finding  of  bad  faith  must  stand. 

Before  dealing  with  the  question  of  Brig- 
ham's  action  as  trustee,  we  think  It  best  to 
consldCT  whether,  when  an  executor  has  mal- 
admlnistered  a  fund  by  investing  it  in  Im- 
proper securities,  and  these  securities  have 
been  received  improperly  from  the  executor 
by  a  trustee,  and  unwarrantably  placed  in 
the  trust  fund,  both  delinquents  can  be  held 
answerable  in  their  accounts.  The  question 
should  tiave  tbe  same  answer  whether  tbe 
two  officials  are  one  person  or  different  per* 
sons.  DUf  sent  acts  of  one  man  done  in  two 
separate  capacities  maj  make  It  his  du^  to 
account  tot  the  same  matter  In  each  of  those 
capacities.  A.,  receiving  as  executor  money 
which  it  la  bis  duty  to  turn  over  to  himself 
as  trustee,  by  putting  the  money  Into  an  Im- 
proper Investment  has  made  It  right  to  charge 
him  In  his  executor's  account  with  the  wlioio 
fund.  As  trustee  It  la  his  duty  to  get  the 
whole  amount  of  the  fund  Into  hts  hands,  and 
to  hold  It  in  proper  securities,  and  apply  It  to 
the  purposes  of  tbe  trust.  If,  Instead  of  p^ 
forming  this  duty,  he  improperly  accepts  and 
takes  and  holds  as  trustee  the  unwarranted 
Investments,  and  does  nothing  to  get  the  whole 
amount  of  tbe  fund  Into  his  hands  In  property 
which  he  may  rightfully  bold  In  the  trust 
fund,  be  may  properly  be  charged  by  tbe 
court  in  his  accounts  as  trustee  with  the  whole 
amount  of  the  fund  for  which  be  has  receipt- 
ed, and  with  which  he  has  charged  hbns^ 
In  his  Inventory  and  bis  accounts  as  trustee, 
and  which  it  was  his  duty  to  get  In,  put  into 
proper  securities,  and  bold.  The  liability  of 
the  ezecntor  to  be  charged  in  bis  executor*! 
account  with  tbe  whole  amount  of  tbe  money 
whidi,  as  executor,  he  has  put  Into  unwar- 
ranted Investments,  comes  from  his  official  re- 
lation as  executor  to  the  money.  The  liability 
of  the  trustee  to  be  charged  in  his  account 
as  trustee  comes  from  his  official  relatlMi  ta 
the  trust  fund,  of  which  It  la  his  duty  am 
trustee  to  see  that  the  money  is  made  a  part, 
'and  from  his  baving  taken  over  as  a  part  of 
the  corpus  of  the  trust  the  unwarranted  la- 
vestments,  and  his  having  Inventoried  and 
kept  them  as  a  part  of  the  trust,  and  charged 
himself  with  them  In  his  accounts  as  trustee 
as  of  full  value.  That  he  has  failed  to  dis- 
charge bis  duty  as  executor  is  no  sound  de> 
fense  when  it  Is  proposed  to  charge  him  for 
his  default  as  trustee.  Nor  la  It  a  sound  de- 
fense, when  It  la  proposed  to  charge  bim  fw 
his  default  as  executor,  to  show  that  as  trus- 
tee he  has  committed  anothv  maladmlnlslra- 
tlon,  namely,  by  Improperly  accepting  and 
holding  as  good  the  unwarranted  Inveatmento 
as  part  of  the  corpus  of  tbe  trust  fund.  Thm 
logical  course  is  to  charge  bim  In  eadi  ca- 
pacity with  the  sum  which  he  has  ma  la  dm  In- 
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tetered.  If  he  or  hla  mretlM  In  either  ca- 
pacity once  make  restltation  of  the  whole  mm 
maladminlstered,  vlth  proper  interest,  the 
beneflc&ilea  can  require  nothing  more,  being 
oitltled  to  hut  one  satisfaction.  Bat  until 
anch  re8titatl<m  is  made  there  Is  no  Injustice 
done  either  to  the  delinquent  principal  or  hla 
sureties  In  charging  him  In  his  probate  ac- 
oonnts  In  each  capacity  with  the  fall  amoont 
of  the  estate  which  he  has  maladmlntatered. 
In  stating  each  account  the  question  is  with 
what  Boms  he  should  be  charged  and  credited. 
How  ultimate  losses  to  beneficiaries  are  to  ha 
borne,  and  how  sureties  upon  different  bonds 
shall  make  or  have  contribution  in  respect  of 
prospectiTe  payments,  is  not  the  decisive  Issue 
upon  tbe  settlement  and  allowance  of  accounts 
Uke  those  now  under  consideration. 

The  statement  of  Wilde,  J.,  In  Oonkey  t. 
Dickinson,  IS  Mete  51,  at  page  53,  that  It 
was  clear  that  Dickinson,  whose  boud  as 
guardian  was  In  suit,  and  who  also  was  the 
■xecntor  of  the  will,  which  gave  to  bis  ward 
tbe  l^ey  which  remained  unpaid,  was  not 
Uable  for  the  payment  of  the  legacy  In  both 
capacities,  is  to  be  taken  In  connection  with 
the  drcumstances  of  that  case.  The  subse- 
quent statement  In  the  same  paragraph  that 
it  is  "weU  settled  that.  If  a  legacy  is  given 
■by  will,  a|id  the  same  person  is  ezecuhnr  and 
tmstee  or  guardian  for  the  legatee,  he  Is 
bound  to  account  for  the  legacy  as  executor 
U  he  has  snffident  assets,  unless  he  has  ren- 
dered an  account  in  tbe  proltate  office,  char- 
ging himself  as  trustee  or  guardian,  and  that 
account  has  been  allowed  by  tbe  probate 
court,"  shows  that  tbe  true  teat  wheth»  an 
executor  shall  be  charged  In  his  probate  ac- 
count is  whether,  having  received  funds,  he 
has  administered  them  In  accordance  with 
law.  We  know  of  no  declaration  In  our  de- 
cisions that  any  person  who,  in  an  official  ca- 
pacity, has  rec^ved  funds,  is  not  liable  to  ac- 
count  for  tbem  in  that  capacity;  and  we  see 
DO  reason  why  it  may  not  be  Just  to  hold 
that  be  is  so  liable.  Of  course,  proof  that 
tbe  funds  have  In  fact  goue  to  some  extent 
to  tbe  benefit  of  those  entitled  to  them  may, 
■8  was  done  by  the  probate  court  in  the  pres- 
ent instance,  make  it  just  and  equitable  to 
lessen  the  charge  to  be  made  In  statli^  tbft 
accoant 

We  do  not  put  tbe  liability  of  the  trustee 
to  be  charged  upon  his  account  In  a  case  ct 
this  kind  merely  or  chiefly  upon  his  duty  to 
get  In  all  the  property  that  is  subject  to  the 
trust,  but  largely  upon  the  fact  that  he  lias 
assumed  to  act  officially  in  regard  to  the 
whole  fund.  He  has  In  the  present  instance 
himself  dealt  as  trustee  with  the  Kansas  In- 
vestments. As  trustee  he  was  entitled  to  the 
rest  and  reAdue  of  the  estate.  As  a  part  of 
that  he  took  the  Kansas  Investments.  They 
were  inv«itorled  by  him  as  trustee  at  their 
tnll  face  value  and  as  so  much  cash.  He 
carried  them  along  In  the  same  way  through 
seven  or  e^ht  accounts  rendered  to  the  tm- 
bate  court  botti  befbte  and  aftw  he  bad  set- 


tled with  th9  widow.  It  Is  not  nnjust  or  In* 
equitable  as  to  him  or  as  to  tbe  sureties  on 
his  bond  as  trustee  to  say  that  he  stiall  ac- 
count  for  the  sums  which  he  has  thus  treat- 
ed as  Invested  and  as  so  constituting  a  part 
of  the  trust  fund.  He  has,  by  his  own  con- 
duct, made  himself  accountable  for  the  whole 
fund,  and  liable,  as- for  making  an  Improper 
investment,  for  that  part  of  it  which  he  re- 
ceived in  the  form  of  improper  investments. 
He  undertook  to  receive,  manage,  and  control 
the  entire  fond  as  If  it  had  been  paid  to  him 
in  money.  He  took  all  tbe  bad  investments 
and  inventoried  tbem  at  their  face  value  as 
if  they  liad  been  good.  He  included  them 
in  a  series  of  accounts  covering  nearly  seven 
years.  In  schedules  annexed  to  these  ac- 
counts he  treated  them  as  good  investments, 
and  as  representing,  with  other  pn^erty,  the 
entire  fund,  undiminished  by  losses.  Under 
these  circumstances  his  liability  upon  his  ac- 
count la  the  same  as  if,  as  trustee,  he  had 
received  the  fund  in  money,  and  Invested  it 
In  tbe  mortgages  and  the  bond.  In  his  offl- , 
cial  capacity  as  trustee  he  makes  the  invest- 
ments his  own,  and  must  be  charged  for 
that  jjuirt  of  the  trust  property  which  Is  r^ 
resented  by  them.  Tbe  executors  in  their  of- 
ficial capacity,  and  contrary  to  their  official 
duty,  made  improper  investments,  from 
which  tbe  beneficiaries  have  sufFered.  The 
trustee  in  his  official  capacity,  and  contrary 
to  his  official  duty,  has  taken  over  the  same 
Improper  investments  and  held  them  In  the 
trust  as  good,  from  which  conduct  the  bene- 
ficiaries have  suffered.  Both  the  trustee  and 
the  executors,  in  their  respective  official  ca- 
pacities, should  be  beld  accountable  for  the 
loss  to  the  beneficiaries,  until  tbe  latter  have 
been  fully  compensated,  In  Uke  manner  as 
the  holder  of  a  promissory  note  Is  entitled  to 
Judgment  and  executlou  for  the  full  amount 
of  the  note  against  both  maker  and  indorser, 
or  the  obligee  in  a  bond  is  entitled  to  Judg- 
ment and  execution  for  the  full  amount 
against  the  ivindpal  and  the  sureties.  There 
might  be  found  a  more  remote  analogy,  upon 
which  we  do  not  rely.  In  the  right  of  one  In- 
jured by  a  tort  In  which  more  than  one  per^ 
son  was  a  tort  feas&r,  to  have  Judgment  and 
execution  for  his  full  damages  against  each 
tort  feasor.  When  a  iffobate  account  is  up 
for  allowance,  and  it  appears  that  the  ac- 
countant has  made  an  unwarranted  Invest- 
ment of  funds,  he  may  be  charged  with  the 
full  amcnnt  of  the  money  Improperiy  invest- 
ed. Burgess  v.  Keyes,  108  Mass.  43;  Kimball 
V.  Perkins,  180  Mass.  141,  143;  Thayer  v. 
Kinney,  162  Mass.  282,  239,  88  N.  B.  800. 
This  is  "to  put  tbe  whole  estate  not  already 
disposed  of  and  accounted  fbr  In  a  proper 
manner  into  the  control  of  the  judge  of  the 
probate  court,  so  that  he  may  proceed  with 
its  settlement,  and  direct  the  course  dt  Its 
further  admfiilstratlon."  See  Oboate  v.  Ar- 
rington,  116  Mass.  552,  658.  We  therefore 
assume  that  the  maladministration  of  the  «c- 
ecnton^  1^  which  tbey  imwanaDtably  tanmt- 
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ed  Urn  mam  put  by  ttiem  Into  tbe  Kansas 
mortgages  and  the  trust  company  deposits, 
makes  it  right  to  charge  than  in  tb^  execu- 
tors' acconnts  wltb  the  whole  loss  incurred 
by  their  maladmlnlstratlfm,  and  that  the  mal- 
admlnlstratioa  of  the  trnstee  In  improperly 
scenting  the  unwarranted  InTeBtments  and 
in  omitting  to  demand  and  to  get  In  the  full 
amount  ot  the  trust  fnnd  In  cash  or  proper 
securities  makes  it  right  to  charge  him  in 
his  trustee's  account  with  the  wlude  amount 
which  it  was  the  du^  oC  the  execntws  to  pay 
over  to  him  as  trnstee. 

We  are  to  Inquire  irtiether  ai^  snffldent 
reason  Is  shown  why  such  diarges  should  not 
be  made  in  each  set  of  accounts.  The  con- 
t^tion  that  such  charges  should  not  be  made 
because  of  the- assent  of  the  batefldaries  has 
already  been  disposed  of.  Another  conten- 
tion of  the  executors  is  that  they  are  dis- 
charged from  llabUity  as  executors  because 
they  have  caused  an  actual  transfer  of  the 
unwarranted  securities  to  be  made  to  the 
trustee  he  having  agreed,  when  the  Invest- 
ments  were  made,  that,  when  appointed  trus- 
tee, be  would  accept  them  as  trustee,  and  be- 
cause he  has  given  to  the  executors  his  re- 
ceipt as  trustee  for  tlie  securities  as  of  full 
Tslu^  and  because  executors*  accounts  and 
trustee's  accounts  showing  this  transfer  from 
the  executors  to  the  trustee  have  been  ren- 
dered to  the  probate  court  and  allowed. 
Aside  from  the  rendering  and  allowance  of 
probate  accounts,  this  contention  seems  to 
ua  to  be  disposed  of  by  the  fact  that  the  ex- 
ecutors and  the  trustee  all  acted  In  bad  faith. 
Maladministration  of  funds  so  committed, 
whatever  form  it  took,  or  bowever  attempted 
to  be  disguised  by  a  receipt,  could  not  dis- 
charge the  execntors  from  their  liability  to 
account  for  money  which  had  come  to  their 
bands.  An  actual  appropriation  or  transfer 
to  a  trustee  by  an  executor  of  funds  w^Ich 
are  to  be  part  of  a  trust  fund,  with  the  ren- 
dering of  a  probate  account  containing  a 
statement  of  such  appropriation  or  transfer, 
and  the  final  allowance  of  that  account  in 
court,  works  a  discharge  of  the  executor's 
liability  as  such.  See  Newcomb  v.  Williams, 
9  Mete.  525;  Conkey  v.  Dlckhison,  13  Mete. 
51;  Minot  V.  Amory,  2  Gush.  377;  Miller  v. 
Gongdon,  14  Gray.  114;  Choate  v.  Arrlngton, 
116  Mass.  552;  Crocker  v.  Dillon,  133  Mass. 
91;  Bassett  v.  Granger,  140  Mass.  183,  4  N. 
E.  228;  Lfttie  v.  Little,  161  Mass.  188,  86 
N.  E.  795.  The  reason  Is  that  the  executor 
stands  as  having  performed  his  duty  as  to 
the  funds  which  came  to  his  bands,  in  that, 
whether  or  not  at  some  period  of  his  admin- 
iBtratlou  he  had  dealt  Improperly  with  the 
fund,  he  has  finally  accounted  for  it  accord- 
ing to  law,  as  1b  shown  by  the  decree,  unre- 
versed, allowing  the  account  But  the  rec- 
ord shows  no  probate  account  now  standing 
as  allowed,  bearing  a  statement  of  the  ap- 
propriation or  transfer  to  the  trustee  at  their 
face  value  of  the  Improper  securities.  All 
wadi  accounte  have  been  reopened  by  the 


probate  ecmrt,  either  vpresriy  or  by  neoes- 
saxy  implication,  and  in  the  present  state  of 
the  proceedings  are  before  ns,  not  as  allow- 
ed accounts,  but  for  proper  action^  Zhey 
furnish  no  ground  for  a  discharge  of  the  ex- 
ecutors or  of  the  trustee  from  liability  to 
account  respeetlvdy  for  Oie  whole  loss  to 
the  testator's  estete  or  to  the  trust  estate. 

What  information  we  have  as  to  the  pres- 
ent title  to  the  assets  which  now  represent 
the  unwarranted  investments  and  their  pres- 
ent value  Is  found  In  the  r^orta  of  the  an- 
dltor  to  the  probate  court  and  In  the  decree 
of  that  court  on  the  execnttvs*  accounts.  The 
first  report  was  filed  oa  Decemba  14^  1807. 
It  states  that  at  that  time  the  title  to  about 
all  the  lands  covered  by  the  ICansas  mortr 
gages  stood  in  tbs  name  of  Brigham  as  an 
individual,  or  in  tbat  of  bis  son  or  daugbter; 
and  alao  that  about  all  the  lands  had  been 
sold  tot  taxes,  but  that  the  right  of  redemi^ 
Hon  bad  not  then  expired.  The  second  re- 
pcnrt,  filed  July  22, 1898>  states  tiiat  tiie  value 
of  the  mortgages  at  the  time  when  they  were 
taken  over  by  Brigham  as  trustee,  August  1, 
1890.  was  140,000,  and  that  of  the  trust  com- 
pany bond  nothing.  The  decree  of  Octobw  2, 
1900,  entered  by  the  iffohate  court,  reforming 
and  allowing  the  executors'  accounts,  stetes 
tbat  the  value  of  the  Kansas  mortgages  and 
of  the  trust  company  bond,  which  togethn 
cost  the  executors  $83,600,  when  the  trustee 
received  the  same,  was  only  $40,000.  Tbe 
probate  court  Increased  the  balance  due  from 
the  executors  by  their  third  account  by  this 
dJfllerence  of  $43,600  between  the  par  value  of 
the  Kansas  investmente  and  tbe  value  of  the 
same  when  they  were  recdved  by  tbe  trustee, 
and  by  a  further  sum  for  interest  on  tbe  Im- 
proper investments.  Tbe  decree  of  the  Su- 
preme Judicial  Court  entered  upon  appeal  af- 
firmed the  allowance  of  tbe  executors'  ac- 
counts with  these  charges.  The  effect  of  this 
was  to  allow  the  executors  credit  for  the  sum 
of  $40,000  as  the  actual  value  of  the  Kanaiia 
Investments  when  the  same  were  turned  over 
to  the  trustee  out  of  the  $83,600  which  they 
had  Improperly  Invested.  Neltho:  tbe  benefi- 
ciaries of  the  trust,  who  are  now  of  full  age, 
nor  the  new  trustee  appointed  In  place  of 
Brigham,  removed,  have  appealed  from  the 
decrees  of  the  probate  court,  or  from  those 
entered  tn  the  Supreme  Judicial  Court  by  the 
single  Justice.  It  must  be  assumed  that  the 
Kansas  investments  were  made  part  of  the 
trust  fund,  and  were  of  the  value  of  $40,000 
when  received  by  Brigham  as  truatee,  and 
tbat  the  beneficiaries  are  content  to  have  them 
made  a  part  of  the  trust  fund  at  that  valua- 
tion as  of  that  time.  While,  therefore,  those 
decrees  might  perhaps  be  changed  so  as  to 
charge  the  executors  In  accouht  with  tiie 
whole  $83,600,  under  the  drcumstences  we 
do  not  deem  It  incumbent  on  us  so  to  do.  The 
same  consideration  that  the  $40,000  worth  of 
securities  was  put  by  the  executing  where  it 
was  worth  that  amount  to  the  fund  does  not 
require  the  trustee  now  to  be  oredlted.  In  tbe 
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itatement  trf  tbe  trustee's  accounts,  with  tbe 
value  of  tbe  securities  at  that  sum,  for  the 
reason  that  they  are  still  a  part  of  the  trust 
in  his  hands,  to  be  turned  over  hj  Urn  at 
that  ralnation  to  hia  successor. 

The  finding  of  bad  faith  on  the  part  of  both 
Brigham  and  Maynard  makes  proper  the  char- 
ges of  Interest  at  the  rate  of  6  per  cent  made 
In  the  decrees  of  the  probate  court  and  of  tbe 
Supreme  Judicial  Court 

Tbe  decree  of  the  probate  court  upon  tbe 
executors*  accounts  provided  that  Maynard 
should  be  liable  only  for  whatever  portion 
of  the  sum  of  943,600  added  to  the  balance 
against  tbe  executors  In  their  third  account 
as  principal,  and  of  $13,516  added  to  tbe  same 
balance  as  interest,  as  the  benefldaries  under 
the  trust  may  be  unable  to  recover  from  Brig- 
ham  and  his  sureties.  This  portion  of  tbe 
decree  of  tbe  probate  court  was  disaffirmed  by 
the  decree  of  the  Supreme  Judicial  Court, 
and,  we  think,  rightly  dlsafflrmed.  It  Is  not 
germane  to  the  present  proceedings  to  attempt 
in  snch  a  manner  to  adjust  In  them  the  re- 
Bp  ective  rights  of  Brigham  and  Maynard  or 
of  their  respective  sureties. 

We  see  no  reason  to  discuss  further  or  In 
detail  the  several  requests  for  rulings  at  tbe 
hearing  in  the  Supreme  Judicial  Court,  or  the 
other  qnestions  raised  by  the  different  bills 
of  exceptions  and  the  appeals,  further  than 
we  now  have  considered  them. 

The  concluding  sentence  of  tbe  decree  of 
the  probate  court  upon  the  accounts  of  the 
trustee  Is  this:  "All  Investments  of  this  trust 
fund  In  mortgages  on  real  estate  In  the  state 
of  Kansas  and  in  real  estate  there  sitaated, 
and  tbe  loan  of  $2,500  to  the  Commonwealth 
Loan  &  Trust  Company,  are  hereby  disap> 
proved."  Taken  in  connection  with  the  whole 
record,  we  understand  this  to  mean  merely 
that  the  Kansas  Investments  are  held  to  haye 
been  unwarrantable  investments,  making  the 
trustee  liable  to  the  loss  of  $43,600  upon  them 
as  principal,  and  that  it  does  not  mean  that 
the  trustee  cannot  be  allowed.  In  respect  to 
them,  as  principal,  the  sum  of  $40,000,  found 
to  be  their  value  when  turned  over  to  him  as 
trustee.  So  construed,  we  think  tbe  sentence 
quoted  should  stand  as  part  of  the  decree. 

The  result  Is  that  the  decrees  of  the  Su- 
preme  Judicial  Court  upon  tbe  accounts  of  the 
executors  and  upon  the  accounts  ot  the  trus- 
tee are  to  be  affirmed,  and  the  ezceptlons  are 
to  be  overruled. 

So  ordered, 

HAMMOND,  J.  (dlffientlng).  I  dissent  from 
eo  much  of  the  foregoing  opinion  as  holds 
Brigham  answerable  as  trUstee  for  the  loss  In- 
curred in  the  attempted  development  of  the 
land  in  Kansas.  The  executors  expended  in 
tbat  matter  $81,100.  The  proceeds  of  this  ia- 
vestment  at  the  time  they  were  delivered  to 
the  trustee  were  worth  $40,000,  and  no  more. 
Tbe  lews  was  therefore  $41,100.  I  do  not  see 
upon  what  principle  the  trustee  can  be  held 
answerable  for  this  loss,  or  charged  with  the 


amoont  of  it.  He  cannot  be  held  upon  the 
ground  that  be  received  it  as  trustee,  because 
he  did  not  receive  IL  He  cannot  be  held  upon 
the  ground  that  as  trustee  he  made  tbe  In- 
vestment or  had  anything  to  do  with  making 
it.  Tbe  money  was  spent  and  the  loss  in- 
curred by  the  executors,  and  so  the  court 
holds.  No  trustee  was  then  In  existence.  He 
cannot  be  held  npon  the  ground  that  by  his 
receipt  to  the  executors  of  October  2,  1800,  he 
released  tbem  from  their  liability,  and  so  dli 
an  act  inconsistent  with  his  duty  to  the  Inter- 
ests represented  by  him  as  trustee.  The  act 
is  repudiated  by  the  cestuls  que  trustent,  and 
is  declared  Invalid  by  the  court  The  liability 
of  the  executor^  stands  as  thei^b  the  receipt 
had  not  been  given.  If,  therefore,  It  be  sug- 
gested that  be  failed  in  his  duty  to  prosecute 
the  executors,  tbe  answer  is  that  the  right  of 
action  against  them  and  their  sureties  Is  pre- 
cisely the  same  as  before,  and  there  Is  nothing 
to  show  that  there  has  been  any  change  in 
the  situation  to  the  detriment  of  the  estoto. 
Nor  can  he  be  held  upon  the  grbund  that  he 
has  charged  himself  with  the  amount  lost, 
because  the  theory  upon  which  he  has  charged 
himself  is  rejected  by  tbe  court.  If  It  be 
suggested  that  this  is  a  mere  matter  of  ac- 
counting, the  answer  is  that  the  amount  found 
due  from  him  as  trustee  Is  binding  not  only 
upon  him,  but  also  upon  the  sureties  upon  bis 
bond.  Bassett  v.  Fidelity  &  Deposit  Co. 
(Mass.)  68  N.  B.  206.  In  a  word,  tbe  Ion 
was  made  by  the  executors,  and  by  no  act  or 
default  of  the  trustee  as  such-  has  the  estate 
been  damaged.  And  tbe  theory  upon  which 
tbe  trustee  charged  himself  had  been  rejected. 

LOBINQ  and  BRALBT.  31^  concnr  In  tUs 
oplnioa 

a77  N.  T.  234) 

SMITH  at  aL  T.  NIDW  TORK  CBNT.  ft  H. 
B.  R.  00. 

(Court  of  Appeals  of  New  York.  Jan.  19, 1904.) 

RAILROADS-ACCIDBNT  AT  CROSSING— CON- 
TRIBUTORY NBQLIGSNCB. 

1.  Where,  in  an  action  for  injori^  caused  by 
collision  at  a  railroad  crossing,  the  evidence 
showed  that  it  occurred  In  the  nlgbttime  at  a 
coQcededly  dangerous  crossing,  the  rule  of  or- 
dinary care  In  human  conduct  must  be  BppUe4, 
and  this  .rule  Is  to  be  measured,  not  by 
great  caution  of  one  or  the  extreme  careless- 
nesB  of  another,  but  according  to  the  stan- 
dard fixed  by  the  consensus  of  common  sense 
based  upon  human  experience;  and  the  ques- 
tion of  the  contributory  negligence  of  the  per- 
son injnred  Is  one  for  the  Jnry,  and  not  for  the 
coort. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Fonrth  D^utrtment 

Action  by  Chris  J.  Smith  against  the  New 
Tork  OentTsI  &  Hudson  River  Ralbwad  Com- 
pany. From  a  Judgmrat  of  tbe  Appellate  Di- 
vision (78  N.  T.  Supp.  1187)  affirming  a  Jodff- 
ment  fcsr  defendant,  bis  admlDlstrat(na»  u 
substituted  plalntUEa,  appeal.  Reversed. 

TL  8m  BailnMds,  voL  41.  0«Dt  Dig.  il  IOH;  IW. 
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The  action  was  originally  brought  by  Cbrla 
J.  Smltb  to  recover  damages  for  personal  la- 
jmiee  sustained  by  htm,  and  for  tbe  destruc- 
tion of  bis  horse,  carriage,  and  harness.  Pend- 
ing the  appeal  to  this  court  tbe  original  plain- 
tiff died,  and  the  action  was  revlTed  and 
20ntlnned  in  the  names  of  tbe  present  plain- 
tUfs  as  his  representatives.  Tbe  only  part  of 
the  action  that  snrvlves  is  that  which  relates 
to  the  recovery  of  damages  for  the  destmc* 
tlon  of  the  personal  property.  After  midnlgbt 
on  tbe  28th  day  of  December,  1900,  the  plain- 
tUfs'  intestate  <!olllded  with  a  west-bound  pa«- 
aenger  train  of  tbe  defendant  at  the  Palmyra 
croBslng  on  its  main  line.  He  was  severely 
injnred,  his  horse  was  killed,  and  his  carriage 
and  harness  demolished.  Tbe  only  eyewlt-' 
nessee  to  tbe  accident  were  tbe  Injured  man 
and  tbe  engineer,  of  the  train.  Tbe  latter 
was  not  called  as  a  witness.  Tbe  former  te*- 
tifled  that  be  looked  both  ways  and  listened, 
and  that  there  was  no  warning  by  whistle  or 
bell.  Tbe  colliding  train  was  running  at  tbe 
rate  of  about  48  miles  an  hour.  Tbe  Palmyra 
crossing,  at  which  tbe  accident  occurred,  was 
concededly  a  dangerous  one.  From  7  a.  m.  to 
7  p.  m.  It  was  guarded  by  a  flagman  and 
by  automatic  gates.  At  night  It  was  left  un- 
guarded. Plalntlflf^  Intwtate  was  familiar 
with  the  crossing,  having  passed  over  it 
many  times,  twtb  day  and  nigbt,  during  tbe 
three  months  immediately  preceding  the  ac- 
cident, and  he  knew  that  it  was  guarded  by 
day  and  unguarded  at  night.  At  this  cross- 
ing tbe  highway  runs  substantially  north  and 
south  and  the  railroad  east  and  west  There 
an  six  tracks.  Tbe  four  main  tracks  are 
nmnbered  from  1  to  4,  Inclusive,  counting  from 
south  to  north.  North  of  these  main  tracks 
are  two  side  tracks  or  branches.  The  collid- 
ing train  was  westward  bound  on  main  track 
No.  2.  TUrty-four  feet  to  the  north  of  the 
northerly  main  track  and  126  feet  to  tbe  east 
of  tbe  crossing  (or  146  feet  from  Its  center) 
there  is  a  building  known  as  the  "Bennett 
Warebonse,"  about  30  feet  In  height  and  about 
94  feet  in  length  from  east  to  west  Fur- 
thtx  to  the  east,  and  at>out  86  feet  from  the 
Bennett  warehouse,  is  a  coal  sbed  about  78 
feet  In  length  and  about  20  feet  In  height. 
Still  further  to  the  east,  and  116  feet  from 
tlie  coal  shed,  there  Is  a  ''dryhonse,"  about 
80  feet  Knig  and  40  feet  high.  Tet  further 
to  tbe  oast,  and  about  80  feet  from  the  dry- 
house,  is  tbe  defendant" a  eiglne  bouse,  which 
is  about  70  feet  long  and  about  20  feet  high. 
Beyond  tbe  engine  house  are  a  number  of 
small  dwellings;  ttxe  most  easterly  of  wbleta 
is  about  840  feet  eost^-ly  of  the  croasing.  On 
the  north  these  buildings  face  a  falghway 
which  is  practically  parallel  with  tbe  rail- 
road and  about  100  feet  northerly  therefrom. 
To  the  weiit  of  the  crossing  and  on  the  north 
aide  of  the  trncka  the  only  building  to  obstruct 
tbe  view  is  the  defendant's  freigbthouse, 
which  is  400  feet  from  the  crossing.  On  the 
night  of  tbe  accident  plaintiffs'  intestate  had 
bean  at  tb»  house  of  Kate  Cook,  wbo  Uree 


about  800  feet  north  of  tbe  crossing.  He 
started  for  borne  soon  after  midnight.  It 
was  cold  and  cloudy,  with  a  light  wind  blow- 
ing from  tbe  west  He  was  driving  a  gentle 
horse  bitched  to  a  light  top  buggy,  with  the 
top  let  down.  He  drove  at  a  walk,  and  when 
be  got  within  10  or  16  feet  of  tbe  north  track 
he  stopped  bis  horse  and  listened  and  looked. 
He  looked  first  to  the  west  and  then  to  tbe 
east  Hearing  nothing  and  seeing  nothing,  he 
continued  at  a  walk,  and  when  he  reached  tbe 
first  or  north  track  be  looked  west  and 
then  east  He  beard  nothing  and  saw  notlilng 
but  a  number  of  switchlights  to  the  east  of 
the  crossing.  He  continued  to  walk  his  horsey 
and  again  looked  west,  "and."  to  use  bis  own 
words,  **when  I  turned  my  bead  back  to  look 
east  there  was  a  tirain  right  on  ma  That  was 
all  I  knew  until  afterwards."  Owing  to  the 
location  of  the  buildings  above  referred  to 
east  of  the  crossing  and  north  of  tbe  rail- 
road, a  continuous  view  of  tbe  railroad  to  the 
east  of  the  highway  Is  ImpoBsible  to  the  trav- 
eler approaching  from  tbe  north  until  be 
reaches  a  point  at  or  near  tbe  north  rail  of  tbe 
north  switch  track.  The  distance  from  the 
north  gates  at  the  crossing  to  the  north  rail  of 
track  No.  2  is  63  feet,  and  from  the  north  rati 
of  tbe  north  switdi  track  to  tbe  north  rail  of 
track  No.  2  la  46  feet  From  tbe  north  raU 
of  main  track  "No.  4  to  the  north  rail  of  trmcHc 
No.  2  is  26  feet  On  tbe  night  of  the  accident 
there  were  three  box  cars  on  the  northerty 
switch  tra<A,  the  west  end  of  tbe  most  west 
erly  of  these  cars  being  about  88  feet  wegt 
of  the  Bennett  warehouse.  Sereral  witnesses 
for  tbe  plaintiff  testified  that,  In  order  to  see 
a  train  coming  from  the  east,  one  must  get 
dose  to  tbe  north  switeh  track,  whIA  rant 
along  the  south  face  of  tbe  Bennett  war^onae^ 
but  curves  to  tbe  south  as  It  approaches  the 
crossing,  so  that  a  person  standing  on  the 
north  switch  track  gets  a  straight  and  unob- 
structed view  to  the  east  for  a  distance  of 
about  2,000  feet  before  the  tracks  curve  to  tbe 
north  and  disappear  from  view.  This  evi- 
dence was  supplemented  In  detail  by  defend- 
ant's engineer,  wbo  testified  that  standing  58 
feet  north  of  track  No.  2  with  a  car  on  tbe 
north  branch  track  and  projecting  38  feet 
westerly  from  tbe  Bennett  warehouse  a  man 
can  see  track  No.  2  to  tbe  east  for  a  dlstanea 
of  462  feet;  under  the  same  conditions,  anS 
45  feet  north  of  track  No.  2,  a  man  can  see 
track  No.  2.  and  all  tbe  tracks  to  the  east  for  a 
distance  of  1,500  feet  To  the  east  of  tbe 
crossing  and  126  feet  distant  there  are  two 
switeh  lamps.  At  a  point  300  feet  east  there 
fa  another,  and  at  1,160  feet  there  are  11  oth- 
ers. These  are  on  standards  8  or  4  feet  hl^ 
red,  white,  or  green  In  color,  and  are  the  usual 
"bull's-eye"  lights. 

John  Qilletto,  for  appellants.  Albert  H. 
Harris,  for  respondent 

WERNER.  J.  For  tbe  purposes  of  this  dla- 
eusslon  the  defendant's  negligence  must  be 
deemed  to  have  been  eatabllahe^  tinoe  tt  Si 
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practlcallj  conceded  that  the  evidence  as  to 
the  speed  of  the  train  and  the  fallore  to  gtre 
-wanilDg  Blgnals  of  Its  approach  was  sufflcieiit 
to  pat  the  defendant  to  Its  proof  npon  that 
subject  It  Is  obrlons,  therefore,  that  the 
Bonsult  herein  was  granted  by  the  trial  court 
and  sustained  hj  the  Appellate  DlTlcdon  upon 
the  gronnd  that  the  plaintiffs'  intestate  was 
eoncluslTely  shown  to  have  been  guilty  of 
ODDtribntory  negligence,  and  thus  the  ques- 
tion praeented  on  this  appeal  Is  whether  the 
evidence  under  this  head  was  so  clear  and 
definite  as  not  only  to  permit,  but  require,  the 
legal  conclusion  that  plaintiffs'  Intestate  could 
Bot  have  been  injured  but  tor  his  own  lack  of 
care.  This  question  must  be  considered  In 
the  light  of  the  Inferences  most  favorable  to 
the  plaintiffs,  dedudble  from  all  the  evidence. 
McDonald  v.  Metr.  a  B.  Co^  107  N.  Y.  6S, 
60  N.  E.  282,  and  casea  dted.  The  so-called 
"Grossing  Cases"  are  proverbially  tronble- 
•ome.  for  there  ate  comparatively  few  in- 
stances In  which  the  facts  and  circumstances, 
oonsidered  In  connection  with  the  oral  tcsti- 
mcHty,  lead  so  unerringly  to  a  single  conclu- 
sion as  to  permit  the  courts  to  bold,  as  mat- 
ter of  law,  that  contributory  negligence  ha^ 
been  establlabed.  The  difficulty  in  such  cases 
Is  not  with  the  law,  for  that  is  too  well  set- 
tied  for  dlBcnaskm,  bot  vrlth  the  application 
of  the  law  to  a  given  state  of  fticts.  The 
case  at  bar  Is  not  tree  from  embarrassment 
In  this  respect,  and  that  Is  really  the  best 
argument  for  the  plaintiffs  tJiat  can  be  made, 
because  it  presents  the  precise  case  in  which 
the  court  cannot  assume  to  decide  the  ques- 
tion of  contributory  negligence  without  usurp- 
ing the  tunettons  of  the  Jury.  The  facts  of 
tbis  case^  ftdrly  stated,  and  considered  in  the 
Ugbt  of  the  Infer^ices  most  favorable  to  the 
plaintiffs,  do  not  so  clearly  establish  the  con- 
tributory negUgence  of  plaintiffs'  Intestate  as 
to  remove  the  question  from  the  domain  of 
doubt  into  the  realm  of  undebatable  fact  In 
mpporC  of  this  suggestion  we  have  hut  to  re- 
fer to  the  peranaslve.  If  not  conclusive,  dr- 
cnmstances  that  learned  judges  have  differed 
•B  to  the  effect  of  the  evidence  In  this  lee- 
ord. 

Without  referring  In  detail  to  the  facts, 
wblcb  are  fully  set  forth  In  the  foregoing 
statement  It  Is  enough  to  say  that  this  acci- 
dent occurred  In  the  nighttime,  at  a  conceded- 
ly  dangonuB  crossing,  undfer  conditions  and 
surroundings  to  which  must  be  allied  tbe 
rule  of  ordinary  care  in  human  conduct  This 
rule  is  to  be  measured,  not  by  the  great  cau- 
tion of  one  or  the  extreme  carelessness  of  an- 
other, but  according  to  the  standard  fixed  by 
tbe  consensus  of  common  sense  based  upon 
liunutn  «qierjence.  Was  tbe  plaintiffs'  in* 
testate  reasonably  and  ordhiarlly  careful,  of 
nla  own  safe^  In  the  circumstances?  It  can- 
not be  said  that  intelligent  and  reasonable 
men,  applying  the  rule  of  ordinary  care  to 
tlie  facta  of  this  case,  could  not  fairly  differ 
in  their  answers  to  tbis  question,  and  there- 
fore It  Is  one  for  the  arbitration  of  a  jury, 


and  not  for  tbe  decision  of  a  court  This  is 
the  rule  of  the  cases  Zwack  v.  N.  Y.,  I^  EL  A 
W.  B.  R.  Oo.,  100  N.  Y.  366,  54  N.  B.  785; 
Judson  V.  Central  Vermont  B.  R.  Co.,  158  N. 
Y.  605,  53  N.  EJ.  614;  Henavle  v.  N.  Y.  a  & 
H.  B.  B.  R.  Co.,  166  N.  Y.  280,  59  N.  E.  901; 
Thompson  v.  N.  Y.  G.  &  H.  B.  B.  B.  Co.,  110 
N.  Y.  636,  17  N.  B.  690;  Kellogg  T.  N.  Y.  O. 
&  H.  B.  B.  B.  Co.,  70  N.  Y.  72;  and  Shaw  v. 
Tewett  86  X.  Y.  616.  We  shall  not  indulge  In 
a  disscotatlon  npon  the  authorities  ^ted,  be- 
cause, as  has  been  stated,  the  question  is  pri- 
marily <me  of  applying  the  particular  facts  to 
a  well-eettied  rule  of  law.  There  are,  how- 
ever, expressions  in  several  of  these  cases 
which  so  thoroughly  fit  the  facts  of  tbe  case 
at  bar  that  we  quote  them  simply  to  empha- 
size our  conclusions.  In  the  Kellogg  Case, 
supra,  this  court  said:  "There  Is  considerable 
evidence  In  this  case  of  measurements  and  ex- 
periments to  show  how  a  train  approaching 
this  (Tossing  from  the  south  could  be  seen 
from  various  points  oa  this  highway.  Such 
evidence  Is  frequently  very  reliable  and  satlS' 
factory,  but  It  Is  not. necessarily  conclusive. 
Such  experiments  are  made  when  witnesses 
are  calm,  and  their  whole  minds  free  from 
any  distractions,  much  Intent  upon  the  matter 
In  hand.  There  may  be  a  slight  change  In  the 
intervening  obstacles,  and  the  speed  of  tbe 
apprcHichlng  train  Is  not  there."  In  the  Shaw 
Case,  supra,  error  was  assigned  on  the 
Judge's  refusal  to  charge  the  jury:  "That  If 
they  believe  that  the  plaintiff  could  have  seen 
the  train  at  distance  enough  from  the  track 
to  have  stopped  his  horse  before  reaching  the 
track,  his  fftUure  to  see  the  traln^was  negli- 
gence on  his  part  and  be  was  not  entltied 
to  recover.^  This  court  held  that  the  refusal 
to  so  charge  was  not  error,  and  said:  'That 
is  not  the  rule.'  The  plaintiff  is  not  bound 
to  see.  He  Is  bound  to  make  all  reasonable 
efforts  to  see  that  a  careful  and  inudent  man 
would  make  under  like  drcumstances.  He  Is 
not  to  provide  against  any  certain  result  He 
is  to  make  an  ettmet  for  a  result'  thaf  will 
give  safety;  such  effort  as  caution,  care  and 
prudence  wUI  dictate." 

The  judgment  of  the  court  below  sbould  be 
reversed,  and  a  new  trial  granted,  with  costs 
to  abide  the  event 

PARKER,  O.  J.,  and  BARTLETTT,  HAB- 
TIN,  and  VANN,  JJ..  concur.  OKAT,  1^  not 
Bitting.   HAIQHT,  J.,  absait.  . 

Judgment  reversed,  etc 

an  N.  T.  211) 

FBOPI.B  T.  AHBBIOAN  LOAN  *  TBTJSl' 
00. 

(Court  of  Appeals  of  New  York.  Jan.  19, 1904.) 

GORFORATION— ACTION  FOB  DIS80LUTI0N-XHS- 
TRIBTJTION  0»  ASSETS. 

1.  Code  Civ.  Proc.  8  1793,  providing  tor  the 
distribution  of  the  property  of  a  corporation,  in 
ao  action  for  dtBsolutioo,  amonx  its  "fair  aod 
honest  creditors,"  iocludes  both  those  whose 
diligence  has  brought  about  the  proceeding,  and 


Digitized  by 


Google 


480 


69  NOBTHBASTERN  BBPORTBB. 


also  tbon  who  ar*  within  the  descrlptiTe  termi. 
of  the  Btatnte. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department 

Action  by  the  people  against  the  American 
Loan  &  Trust  Company  In  the  matter  of 
proofs  of  claims  on  accounting  of  3.  Edward 
Simmons,  receiver  of  the  American  Loan  & 
Trust  Company.  Euphemia  E.  Hawes,  Louis 
Bauer,  and  others  appeal  from  an  order  of  the 
Appellate  Division  (84  N.  T.  Supp.  114)  modi- 
fying and  affirming  an  order  of  tiie  Spedal 
Term.  Modified. 

Barclay  B.  Y.  UcCartr  uul  James  Ander^ 
■on  Hawea,  t<a  Buptaemla  B.  Hawee.  O.  P. 
Metcalf,  for  ManufacturerB*  &  Traders'  Bank 
and  others.  H.  B.  Olosson  and  William  B. 
Oamochan,  for  Thomas  Q.  Bitch  and  others. 
Clarence  B.  Thomall,  for  Edward  7.  Brown- 
ing and  others.  James  Dunne,  for  Louis  Bau- 
et  and  others.  Alfred  Opdyke  and  William 
8.  Opdyke,  for  receiver. 

PBB  CURIAM.  So  much  has  been  written 
In  the  various  phases  of  the  proceeding  now 
before  us  for  final  review  that  we  need  do  no 
more  than  state  our  conclusion  in  the  light  of 
a  single  prefatory  observation  as  to  the  na- 
ture and  purpose  of  the  proceeding.  Its  ob- 
ject Is  to  secure  "a  just  and  fair  distribution 
of  the  property  of  the  corporation,  and  of 
the  proceeds  thereof,  among~  Its  fair  and  hon- 
est creditors."  Section  1793,  Code  Civ.  Proc 
The  parties  now  before  the  court  are  all 
"fair  and  honest"  creditors  In  the  same  class. 
Justice  and  equity,  therefore,  no  less  than 
the  express  command  of  the  statute,  require 
that  there  shall  be  a  "Just  and  fair"  distribu- 
tion of  the  fund  among  them— not  a  distribu- 
tion among  those  whose  diligence  has  given 
direction  to  the  conduct  of  the  proceeding,  but 
among  all  who  are  within  the  descriptive 
terms  of  ttie  statute.  The  statute  Is  our  sole 
guide,  and  to  Its  peremptory  direction  rules 
of  courts  and  conflicting  views  of  counsel 
must  yield.  Our  conclusion  Is  that  all  the  nn- 
preferred  creditors  before  the  court  on  this 
appeal  stand  upon  an  equal  footing,  and  are 
entitled  to  a  ratable  dlrlslon  among  them  of 
the  fund  In  dispute. 

The  order  of  the  Appellate  Division  should 
be  modified  accordingly,  and,  as  thus  modi- 
fied, affirmed,  without  costi  to  any  of  the 
parties. 

PABE:BR,  O.  J.,  and  O'BBIBN,  BART- 
LETT,  MARTIN,  VANN,  GULLBN,  and 
WERNER,  JJ.,  Goncnr. 

Ordered  accordingly. 


(69  Ohio  St.  m) 
BOUGHMAN  et  al.  v.  BOUGHMAN  «t  aL 
(Supreme  Court  of  Ohio.   Dec,  8,  1908.) 

B3CPRBB8  TRUST— PAROL  BTIDBNGB- 
SUFFICISNCY. 
1.  Equity  requires  that  parol  evidence  to  In- 
graft an  express  trust  in  lands  upon  a  Jeed 


absolute  shall  clearly  and  con^ndni^  show 
that  contemporaneooflly  with  the  execoHon  of 
the  deed  the  terms  of  the  trust  were  declared, 
and  the  beneficiaries  designated. 
(Syllabas  by  the  Court.) 

Error  to  Circuit  Court,  Stark  County. 

Action  by  Boughman  and  others  against 
Malcolm  Bougbman  ai^d  others.  Decree  for 
plaintiffs,  and  defendants  brine  error.  Re- 
versed. 

Tbe  defendants  In  error  brought  suit  In 
the  court  of  ctHumon  pleas  to  establish  a 
trust  in  certain  described  lands  wlilcb  bad 
been  conveyed  to  Malcolm  Bougbman  by  a 
deed  absolute.  In  their  petition  they  alleged 
that  Edward  Bougbman,  by  a  last  will  and 
testament  had  devised  to  Elizabeth,  bis  wid- 
ow, a  life  estate  hi  his  interest  In  said  lands, 
and  the  remainder  to  Bertha  May  Bougbman, 
who  Is  an  only  child.  The  allegations  of  th^ 
petition  with  respect  to  the  trust  in  tarot  of 
Edward,  which  they  sought  to  diacge  iqKni 
the  land,' are  as  follows: 

"That  on  the  day  of  PAruary,  1893, 

said  decedent,  Edward  Bougbman,  together 
witb  the  defendant  Malcolm  Bougbman  and 
.one  Marquis  L.  Boug^hman,  purchased  from 
one  Christian  J.  Harrold,  as  administrator  of 
the  estate  of  Wesley  Harrold,  deceased,  the 
following  described  premises:  Situated  In 
the  township  of  Sugar  Cteek,  Stark  county, 
and  state  of  Ohio,  and  described  as  follows: 
Being  the  sontbeast  quarter  of  section  num- 
ber five,  township  number  eleven,  and  range 
number  ten,  containing  100  acres,  more  or 
less. 

"That  by  agreement  between  said  Edward 
Bonghmau,  Malcolm  Bonghman,  and  Mar- 
qnls  Bougbman  (th^  being  brothers)  the  ti- 
tle to  said  premises,  and  the  deed  therefor, 
was  executed  and  dellvwed  to  the  defend- 
ant Malcolm  Bonghman  to  bold  In  trust  for 
the  said  Edward  Bougbman,  Malcolm  Bongh- 
man, and  Marquis  L.  Bonghman.  That  the 
said  Edward  Bonghman  and  the  defendant 
Malcolm  Bonghman  own  the  south  half  of 
the  above-described  premises,  and  the  said 
Marquis  L.  Bougbman  the  north  half  there- 
of. That  Edward  Boughmau'  In  bis  lifetime 
paid  his  part  of  tbe  purchase  money  therefor, 
and  ever  since  tiie  purchase  thereof  was  the 
owner  of  tbe  undivided  one-lialf  of  the  south 
half  of  said  premises,  and  that  the  d^endant 
Malcolm  Bougbman  held  the  title  thereto  as 
trustee  for  tbe  said  Edward  Bougbman. 
That  Edward  Bougbman  died  on  or  about 
March  29, 1900,  leavlng^the  plalntUCs  bla  «ily 
heirs,  who  are  the  owners  of  saM  woath  balf 
Qt  Bald  premises  as  aforesaid. 

"That  said  Malcolm  Boni^unan,  in  accwd- 
ance  with  said  agreement  as  such  trustee, 
taas^  alnce  tbe  execution  of  said  deed  as  afore- 
said, ccmveyed  to  said  Marquis  L.  Bond- 
man tbe  north  half-  of  said  premises,  lees  ten 
acres  theretofore  sold  out  of  tiie  north  balf  by 
said  Marquis  L.  Bougbman.  Tliat  evo-  since 
the  jiurchaslng  of  flald  premises,  and  from 
tbat  time  daring  the  mtbe  UCBtlme  of  Bd- 
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ward  Booghman,  be,  the  said  Edward  Bough- 
man,  recelTed.  lils  share  of  the  leDts  and  prof- 
ttB  of  raid  Bonth  baXt  ct  Bald  premises,  and 
be  paid  his  one-half  of  the  retain,  taxes,  ana 
ImproTements  thereon." 

The  answer  of  Malcolm  denies  all  the  alle> 
gatlons  of  tike  petition  wttik  respect  to  a 
trust  In  favor  of  Kdward.  In  the  court  of 
common  pleas  the  cause  was  tried  upon  these 
la8Qei^  and  a  Jadgment  wu  rendered  In  fa- 
vor of  Malcolm.  On  appeal  the  cause  was 
tried  de  noTO  In  the  circuit  court;  and  a  de- 
cree was  entered  charging. the  lands  with  a 
trust  according  to  the  allegations  and  prayer 
of  the  petition.  In  the  iatta  court  the  fiicts 
were  separately  found,  the  material  findings 
being: 

'^hlrd.  That  on  or  about  February  IS, 
D.  18US,  the  said  defendant  Malcolm  Bough- 
man,  the  said  deced^t,  Edward  Boughmau, 
and  one  Marquis  L.  Boughman,  who  were 
brothers,  entered  into  a  contract  and  agree- 
ment with  each  other  for  the  purchase  to- 
gether  of  the  lands  described  In  the  plaintiffs' 
petition,  and  that  the  title  to  said  premises 
was  to  be  taken  by  said  defendant  Malcolm 
Boughman  In  trust  for  himself,  the  said  Ed- 
ward Boughman,  and  Marquis  h.  Boughman. 
That,  la  pursuance  of  said  agreement,  the 
said  Malcolm  Boughman,  Edward  Boughman, 
and  Marquis  L.  Boughman  did  purchase  the 
lands  set  forth  and  described  in  the  petition, 
and  In  pursuance  of  their  said  agreement  the 
deed  for  said  premises  was  executed  to  the 
said  Malcolm  Boughman.  That  said  deed 
was  absolute  upon  its  face,  but  ttaat  the  same 
was  taken  by  the  said  Malcolm  Boughman,  in 
pursuance  of  said  agreement  between  said 
brothers,  to  be  held  by  the  said  Malcolm 
Booghman  In  trust  for  the  benefit  and  use  of 
blmself,  the  said  Edward  Boughman,  and  the 
said  Marquis  L.  Boughman,  and  that  the  said 
Malcolm  Boughman,  Edward  Boughman,  and 
Marquis  L.  Boughman  each  paid  the  one 
equal  third  part  of  the  purchase  price  of  said 
premises. 

"Fourth.  That  the  said  Malcolm  Boughman 
accepted  said  deed  absolute  on  Its  face  for 
and  on  behalf  of  himself,  Edward  Boughman, 
and  the  said  Marquis  L.  Boughman,  but  in 
trust  and  for  the  use  and  benefit  of  himself, 
Edward  Boughman,  and  Marquis  L,  Bough- 
man. 

"Fifth.  That,  after  the  purchase  of  tbe 
•aid  real  estate  as  hereinbefore  set  forth,  the 
said  defendant  Malcolm  Boughman,  Edward 
Boughman,  and  Marquis  L.  Boughman 
agreed  with  each  other  upon  a  division  of 
tbe  said  lands  so  purchased  by  them,  the 
deed  to  which  was  held  by  the  said  Malcolm 
Boughman  in  trust  for  himself  and  the  said 
Edward  Boughman  and  Marqula  L.  Bough- 
man, In  the  following  manner,  to  wit:  (1) 
Tbat  the  said  Marquis  L.  Boughman  was  to 
have  the  north  half  of  said  premises.  (2) 
The  said  defendant  Malcolm  Boughman  and 
tbe  said  decedent,  Edward  Boughman,  were 
to  have  the  south  half  of  said  premises;  each 


to  own  ttM  undivided  one-half  tbneof  a> 
tenants  in  common. 

"Sixth.  That,  in  pursuance  of  said  i^ree- 
ment  fbr  the  division  of  said  premises  be- 
tween  the  said  Marquis  L.  Boughman  and 
the  said  Edward  Boughman  and  Malcolm 
Boughman,  the  said  line  of  division  was  as- 
certained and  fixed  by  a  survey,  and  the  said 
^fendant  Malcolm  Boughman,  In  pursuance 
of  said  agreement,  and  with  the  consent  and 
agreement  of  all  tlu  said  partlea  Interested, 
made,  executed,  and  delivered  to  said  Mar- 
quis If.  Boughmanr-hls  said  wife  joining  him 
In  said  deed  of  conveyance— a  deed  cmvey- 
Ing  to  him,  the  said  Marquis  L,  Boughman, 
all  of  said  north  half  of  said  premises,  except- 
ing tbat  which  had  been  sold  to  other  par- 
ties by  bim  befrae  tbe  execution  and  ddlvery 
of  raid  deed. 

"SevoDtb.  Tbat  before  the  ocecotlffli  and 
delivery  ot  said  deed,  and  after  said  divl- 
skm  of  said  premises  bad  been  agreed  upon  as 
aforesaid,  said  Marquis  L.  Boughman  sold  two 
tracts  of  said  land  Included  in  the  pronlaes 
purchased  by  them  as  aforerald,  and  rec^ved 
the  enthre  consldexatlMi  tberef w^-one  contain- 
big  ten  (10)  acres,  more  or  less;  and  the  other 
containing  two  00  seres,  mcx6  or  less-«nd 
that  in  pursuance  of  said  sales  by  the  said 
Marquis  L.  Boughman,  and  upon  his  request 
and  demand,  the  said  Malcolm  Boughman,  In 
pursuance  of  said  agreement  of  said  division 
of  said  premises,  executed  to  tbe  purcbasera 
of  said  tracts  deeds  for  such  parts  of  said 
north  half  as  were  sold  by  the  said  Marquis  L. 
Boughman. 

"ElghtlL  That  the  said  defendant  Malcolm 
Boughman  entered  Into  the  possession  of  the 
said  south  half  of  said  premises  in  his  own 
right  as  the  ownra*  of  the  one-half  thereof 
in  common  with  tbe  said  Edward  Boughman, 
and  as  the  tenant  of  the  said  Edward  Boug^ 
man,  who  was  the  owner  of  the  other  said 
undivided  one-half  of  said  south  half  of  said 
premises,  and  from  that  time  until  ttie  death 
of  the  said  Edward  Bongbman  the  said  de- 
fendant Malcolm  Boughnran  accounted  for  and 
delivered  to  the  said  Edward  Boughman  tbe 
full  one-half  of  the  rents,  profits,  and  products 
of  the  said  south  half  of  said  premises. 

"Ninth.  That  the  said  Edward  Bougjunan, 
deceased,  during  his  lifetime,  paid  for  the  one- 
half  of  all  the  repairs,  taxes,  and  improve- 
ments of  every  kind  and  character  which  were 
put  upon  said  south  half  of  said  premises. 

"Tenth.  That  the  said  Edward  Boughman 
died  on  March  29, 1900.  and  that  bis  last  will 
and  testament  was  duly  admitted  to  probate 
In  the  probate  court  of  Stark  county,  Ohio. 

"Eleventh.  That  since  the  death  of  the  aald 
Edward  Boughman  the  said  Malcolm  Bough- 
man has  failed  and  refused  to  account  to  the 
legal  representattves  of  tbe  said  Edward 
Boughman.  deceased,  or  to  bis  heirs  or  dev- 
isees, for  the  rents,  profits,  and  products  of 
said  undivided  one-half  of  said  south  half  ot 
said  premises,  and  since  the  death  of  the  said 
Edward  Boughman  the  said  defendant  Mal- 
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eolm  Booghnum  hu  denied  lald  tnut,  and 
bu  refused  to  convey,  upon  demand  liBTln|t 
been  duly  made,  the  tindlvlded  one-half  of  Bald 
premlsee  which  helonged  to  the  said  Bdward 
Bonchman  In  bla  Itfetbne,  and  which  now  be* 
longa  to  Ua  said  widow,  BUliabeth  Bonghman, 
and  his  said  daughter  Bertha  May  Bonghman, 
and  has  denied  that  the  laid  Bdward  Bough- 
man,  Id  his  Uletlme,  or-hia  beira,  widow,  or 
derisee^  have  any  toteieat  In  aaU  premlaei 
whatoTflT. 

"And  as  eMBdndms  of  law  the  oonrt  find* 
as  follows: 

*'Flrst  Said  deed  so  execnted  and  deltrered 
to  tiie  said  Ifalctdm  Booghman,  absolute  on 
Its  face,  for  the  premises  set  forth  and  de- 
scribed In  the  plalntifC's  petttl<m,  was  and  Is  a 
trust  deed,  and  Is  held  by  the  said  Malcolm 
Boughman  in  trust  for  the  nae  and  benefit  of 
the  said  defendant  Malcolm  Booghman,  Ed- 
ward Bonghman,  and  Marquis  !<.  Boughman. 

"Setend.  That  said  amicable  partition  be- 
tween said  Marquis  L.  Bonghman,  on  the  on» 
part,  and  said  Eldward  Boughman  and  Mal- 
colm Boughman,  on  the  other  part,  aa  tenants 
In  common  In  said  premises^  dlTested  the 
said  Marquis  L.  Bonghman  of  all  the  interest 
of  every  kind  and  charactor  whldt  he  had  in 
the  said  south  half  of  aald  premises  described 
In  the  petition,  and  divested  said  Bdward 
Boughman  and  Malcolm  Bonghman  ot  all  the 
Interest  of  every  kind  and  character  which 
they  had  In  the  wurth  half  of  said  premises. 

"Third.  That  the  aald  defendant  Malcolm 
Boughman  and  Edward  Boughman  during  the 
lifetime  of  the  eald  Edward  Boughman,  after 
said  partition  of  said  premises,  were  tenants 
in  common  in  said  south  half  of  said  prem- 
ises, each  owning  the  undivided  one-half 
thereof." 

The  controversy  here  is  with  respect  to  the 
sufficiency  of  the  evidence  upon  which  these 
findings  were  made  in  the  circuit  court.  Suf- 
ficient statement  ftf  the  evidence  wlU  be  found 
in  the  opinion. 

D.  W.  Shetler,  Crane  ft  Snyder,  and  M.  L>. 
Smyser,  tor  plalntUfs  in  error.  Welt7  &  Al- 
baugb,  for  def  endanta  In  enor. 

SHAUCK.  J.  (after  stating  the  facts).  It 
has  long  been  established  In  this  state,  and 
counsel  for  the  plaintiffs  In  error  concede, 
that  a  parol  trust  may  be  Ingrafted  upon  a 
deed  absolute.  But  wherever  this  doctrine 
prevails  it  is  required  that  the  parol  evi- 
dence by  which  it  Is  sought  to  establish  the 
trust  must  be  clear  and  convincing.  This  is 
conformable  to  the  general  mie  of  equity 
that  it  will  not,  by  any  form  of  decree,  upon 
mere  suspicion  or  conjecture,  abate  the  legal 
concluaivffliess  of  a  written  instrument.  Not 
only  does  the  doctrine  which  plaintiffs  below 
Invoked  make  this  requirement  as  to  the  pro- 
bative character  of  the  evidence  to  be  by 
them  produced,  but  It  dispenses  with  none  of 
the  elemente  of  a  valid  trust  To  the  crea- 
tion of  an  express  tnut  In  lands  in  any  mode, 


It  la  Indispensable  that  onitanponuieonaiy 
witii  the  execution  of  the  deed  the  ben^kii- 
«i7  be  designated,  and  the  terms  and  oimA- 
tk>ns  of  the  trust  declared.  These  doctrines 
are  elementary,  and  they  have  been  flre(|ocsit> 
ly  explained  and  api^led  by  this  court  Floa- 
ing  V.  Donahoa,  5  Ohio,  260;  MDler  T.  Stoke- 
ly,  S  Ohio  Bt  IM;  StaU  t.  CHndnnatl,  !• 
Ohio  St  160;  Bnsaell  et  aL  t.  Bmer  et  aU 
64  Ohio  St  1,  SB  N.  Bi.  74a  In  order  that  we 
may  detormine  wbetbw  the  Jodgmrat  <tf  the 
dxcnlt  court  la  In  omfomdty  with  theoe 
TiewB,  it  la  neeeaaary  to  analyie,  though  not 
to  stoto  at  lengUi,  the  evidence  which  was 
presented  for  its  consUteratlfm.  It  waa  ad- 
mitted that  the  properly  waa  purcbaaed  about 
the  time  alleged  In  the  petition,  and  a  ifiei 
abatdute  executed  1^  the  vendor  to  Malcolm; 
that  the  cash  payment  waa  made  by  Malcolm, 
hia  mother,  and  his  brother  .Marqula;  and 
that  a  mortgage  for  the  unpaid  balance  was 
executed  by  Malcolm.  It  was  both  admitted, 
and  overwhelmingly  proved,  that  Malcolm 
aftraward  conveyed  to  Marquis  a  portion  oC 
tbe  land.  In  lecognltton  of  an  obligation  aris- 
ing out  of  the  drcnmatances  of  ita  purchase 
and  the  payment  ther^or,  and  Qiat,  until  he 
died,  Edward  had  recetved  a  portion  <tf  the 
proceeda  of  the  land,  and  had  contributed  to 
the  payment  of  taxes  and  making  of  repair^ 
and  had  delivered  to  the  holder  of  the  mor^ 
gage  given  on  the  purchase  some  small  aoms 
of  money  toward  Ita  discharge.  Including  the 
nltimate  payment.  Numerous  witnesses  tea- 
tlfied  to  admission  by  Malcolm;  some  of  them 
being  distinct  as  to  Edward's  Interest  fai  tbe 
proceeds  of  the  land,  and  some  of  them  vague 
as  to  his  interest  In  tiie  land  itself.  But  of 
the  numerous  persons  who  were  present 
when  the  purchase  of  the  land  was  arranged 
for,  none  was  called  by  tbe  plaintiffs  below. 
There  was  no  evidence  tending  to  show  that 
Edward  had  contributed  to  the  payment  of 
the  purchase  money,  except  by  delivering  the 
concluding  paymente  upon  the  mortgage;  In 
short,  the  evidence  offered  in  support  of  the 
claim  of  the  plalntUfs  below  left  an  express 
trust  to  mere  conjecture.  It  wholly  failed  to 
show  a  resultlDg  trust;  for  It  did  not  tend  to 
show  any  payment  by  Edward  of  purchase 
money  at  the  time  of  tbe  transaction,  nor  the 
assumptiou  by  him  of  any  obligation  vrlth  r» 
spect  thereto. 

The  several  persons  who  were  present 
when  the  purchase  was  agreed  upon  were 
called  by  the  defendants.'  Their  testlmcmy 
clearly  established  the  purchase  by  Malcolm, 
his  mother,  and  his  brother  Marquis,  the  pay- 
ment by  them  of  the  entire  purchase  pricey 
and  that  the  money  which  Edward  had  de- 
livered to  the  holder  of  the  mortgage  was 
furnished  by  the  mother,  and  d^vered  by 
bim  as  her  messenger.  After  the  purchase 
the  mother  bad  consented  that  Bdward  should 
have  her  share  of  the  proceeds  of  the  land, 
and,  with  her  consent,  he  continued  to  re- 
ceive tiiem  while  he  lived.  In  view  of  this 
fact  the  testimony  with  reaipect  to  tbe  ad- 
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mlBsIoiifl  of  Malcolm,  which  occnpted  so  much 
•f  the  time  of  the  trial  court,  and  exercised 
■0  much  Infloence  npon  Its  decision,  loses  its 
■Ignlflcazicet  tor  tt  is  quits  immaterial  wheth- 
er Malcolm  mlsnndastood  the  arrangement 
between  his  mother  and  Edward,  or  the  wit- 
nesses misunderstood  the  Import  of  Malcolm's 
alleged  admissions. 

It  Is  niged  by  connsel  for  defendants  In 
error  that,  It  being  admitted  that  Malcolm 
held  an  undivided  two-thirds  (rf  Hie  land  tn 
trust,  cmly  a  preponderance  of  llie  evidence 
was  required  to  establish  the  right  of  EJd- 
ward  as  a  beneficiary,  and  that  this  require- 
ment was  met  by  the  evidence  offered  upon 
the  trial,  or,  at  least,  th&t  It  cannot  be  said 
b.&CB  that  It  was  not  ObrkniBly  this  position 
Ignores  both  the  rule  and  the  evidence. 
There  can  be  no  express  trost  without  the 
contemporaneous  designation  of  the  benefi- 
ciary: that  Is,  of  the  person  who  claim;  as 
ben^dary.  Nor  could  there  be  the  claimed 
preponderance  of  the  evidence,  since  all  the 
dear  and  convincing  evidence  with  respect 
to  tbe  contemporaneous  arrangement,  the  des-  * 
Iguatlon  of  the  beneficiaries  and  the  declara- 
tion of  tbe  terms  of  the  trost,  showed  afflrm- 
atively  that  Bdward  was  not  a  benefldary. 

It  aeons  clear  that  tbe  circuit  court  did  not 
pn^KTly  ai^ly  the  rolei  which  goTsm  In  cas- 
«i  ot  this  character. 

Judgment  reversed,  ud .  Judgment  for 
plalntUE  in  mor. 

BURKET,  G.  J.,  and  8FEAR,  DAVIS, 
PBIOBh  and  CREW,  JJ.,  concob 


m  Ohio  St  UT) 

KFATB  T.  UcMILLBN. 
(Supreme  Ooort  of  Ohio.  Dee.  8,  1908.) 

ORIXINAL  LAW— DISAOREBMBNT  OS*  JURY— 
DISGHARQB-BFFBGT. 

1.  In  a  criminal  case,  the  trial  of  which  was 
begun  at  8  o*clo<^  tn  the  mominc  and  the  case 
finallr  submitted  to  the  Jury  at  4:20  o'clock  p. 
m.  of  tbe  same  dar,  the.  after  deliber- 

atlag  thereon  ontll  7  o'clock  the  same  erening, 
returoed  Into  (HMU  coort,  and  informed  the 
court  that  they  were  unable  to  agree  upon  a 
verdict,  whereupon  the  court,  wiUiout  the  con- 
sent of  the  defendant,  dlsdiarged  said  jury 
from  the  farther  conaideratiou  of  said  case, 
and  entered  upon  the  ionrnal  of  the  court  the 
reason  therefor  "that  it  satisfactorily  appears 
to  the  court  that  there  is  no  probability  of  the 
jury  agreeing  upon  a  verdict  In  this  case,  and 
for  this  reasoD  said  jury  is  discharged  from  the 
farther  consideration  of  this  case^';  there  be- 
ing nothing  in  the  record  to  impeach  such 
finding  and  entry,  or  to  show  that  the  court 
acted  arbitrarily  or  in  abuse  of  sound  legal 
discretion,  except  only  the  length  of  time  tbe 
jury  vere  kept  together  for  deliberatitHi.  Seld, 
that  under  section  7318,  Rev.  St,  soch  entry 
shows  the  existence  of  legal  ground  for  the 
disdiargs  of  said  jury,  and  for  tliat  reason 
there  was  no  error  in  the  action  of  tbe  court, 
and  such  discharge  did  not  operate  as  a  dis- 
charge of  defendant  from  furtner  prosecution, 
and  It  cannot,  therefore,  avail  deiMtdant  tor 
that  purpose  by  way  ot  plea  In  her. 

Syllabus  by  the  Oourt) 

T 1.  Bss  Crtmlnal  Law,  veL  M,  Gsat.  Dig.  ||  US, 
9tt,  WM,  1075. 
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Brror  to  Circuit  Court,  Jackson  County. 

Charles  L.  McMlllen  was  convicted  of  em- 
bezzlement From  a  judgment  of  the  circuit 
court  reversing  the  judgment  ot  conviction 
the  state  brings  error  nndor  flivor  of  section 
7a06a,  Ber.  St  Renrsed. 

A.  XL  Jacolig,  PzM.  Atty-,  and  B.  H.  Jones, 
fbr  tiie  State.  Hogan  ft  BCcFarland.  for  de- 
fendant In  flrrar. 

GREW,  J.  At  the  May  term,  1901,  of  the 
court  of  common  pleas  of  Jackson  county, 
Ohio,  the  defendant  In  error,  Charles  L.  Mc- 
MUl^,  was  Indicted  and  put  upon  trial  for 
the  crime  of  embezslement  It  appears  from 
the  record  that  the  trial  of  said  cause  was 
begun  on  June  11,  1001,  at  about  the  horn  of 
0  o*cIo<±  a.  m.,  and  that  the  cause  was  finally 
submitted  to  the  jury,  and  they  retired  to  de> 
Ilbonte  upon  their  verdict,  at  about  4di0 
o'clock  p.  m.  of  tbe  same  day.  It  further  ap- 
pears that  the  jury  impaneled  and  sworn  to 
try  said  causes  after  having  delib^ted  there- 
on from  4:20  o'clock  until  7  o'clock  the  same 
evening,  returned  Into  open  court,  and  repcnrt- 
ed  to  the  court  their  Inability  to  agree  upon 
a  verdict  whereupon  the  court,  without  the 
consent  of  the  defendant  discharged  said  jury 
from  the  further  conalderatlon  of  said  case, 
and  continued  said  cause  until  tbe  next  term 
of  said  court  At  the  October  term  In  the 
same  year— being  tbe  tmn  to  which  said 
cause  had  been  omtlnned— said  cause  was 
again  called  and  assigned  tor  trial,  but  before 
the  trial  and  before  the  Impanellog  of  a  jury 
therein  counsd  for  defendant  filed  and  pre- 
sented to  tbe  cotirt,  on  behalf  of  defendant 
the  following  plea  in  bar,  to  wit: 
"State  of  Ohio,  Flaintifr,  v.  Charles  L.  Mc- 
Mlllen, Defendant  Indictment  fw  Bmbei- 
slement 

"The  said  Charles  L.  McMlllen  in  bis  own 
proper  person  comes  Into  court  here,  and, 
having  beard  tbe  said  Indictment  read,  aajs 
that  said  state  of  Ohio  ought  not  further  to 
prosecute  the  said  indictment  against  blm, 
the  said  Charles  McMlllen,  because  he  says 
that  heretofore,  to  wit  at  the  May  term  of 
the  comt  of  common  pleas  bolden  at  Jackson 
in  said  Jackson  county.  In  tbe  state  of  Ohio, 
of  tbe  Bfay  term,  1901,  tiie  grand  jurors  ot 
said  county  duly  Impaneled  and  sworn  pre- 
sented their  indictment  against  him  for  the 
offense  charged  in  the  Indictment  herein; 
that  said  defoidant  was  duly  arraigned  in 
said  court  on  said  Indictment  and  pleaded 
not  guilty  thereto;  that  thereupon  a  jury  was 
duly  impaneled  and  sworn  In  said  cause  In 
said  court  and  the  evidence  heard  in  said 
case;  that  said  jury  retired  for  deliberation 
at  4:20  o'clock  tn  the  afternoon  of  June  11, 
A.  D.  1901,  and  at  7  o'clock  In  the  afternoon 
of  file  same  day  said  jury,  not  ha^g  agreed 
upon  a  verdict,  was  discharged  by  said  court, 
without  the  consent  of  this  defendant,  to 
which  action  of  said  court  this  defendant  at 
tbe  time  excq;>ted~all  of  whidi  will  more 
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fully  appear  from  the  records  of  this  court 
A  true  and  duly  certlfled  copy  of  said  Indict- 
ment; a  transcript  of  all  the  testimony  In  said 
case,  and  a  true  and  duly  certified  copy  of 
the  Journal  entries  of  said  court  in  said  case 
are  attached  hereto  and  made  part  hereof. 
The  defendant  avers  that  by  reason  of  the 
facts  above  stated  be  was  placed  In  Jeopardy 
for  the  same  offense  charged  In  the  same 
Indictment  upon  which  now  an  attempt  Is 
made  to  try  him  again.  The  said  Charles  Jj. 
McMlUen  therefore  prays  that  by  the  court 
here  he  may  be  dismissed  and  discharged 
from  the  said  premises  in  the  indictment 
spedfled.       Charles  L.  McMllIen, 

**By  Hogan  &  McFarland, 
"Hla  Attorneys." 

To  this  plea  in  bar  a  demurrer  was  Inter- 
posed by  the  state,  and  this  demurrer  was 
sustained  by  the  court  Thereupon  a  Jnry 
was  Impaneled  in  said  cause,  and  the  defend- 
ant was  again  put  upon  trial  on  said  Indict- 
ment uid  was,  by  the  verdict  of  the  Jury, 
found  to  be  guilty  in  manner  and  form  as  he 
stood  charged  hi  and  by  said  Indictment  A 
motion  for  new  trial  was  made  and  overruled, 
and  Judgment  was  entered  on  said  verdict 
On  petition  In  error  to  the  circuit  court  that 
court  reversed  and  set  aside  the  Judgment 
and  verdict  of  the  common  pleas,  overruled 
the  demurrer  to  said  plea  In  bar,  and  dis- 
charged the  defendant  from  further  prosecu- 
tion, assigning  for  cause  "that  the  plea  in 
bar  of  plaintiff  in  error  interposed  at  the  trial 
of  this  cause  In  the  court  of  common  pleas  of 
Jackson  county,  Ohio,  at  the  October  term 
thereof  for  the  year  1901,  should  have  been 
sustained^  and  the  demurrer  Interposed  to 
said  plea  in  bar  should  have  been  overruled." 
To  reverse  this  Judgment  and  order  of  the 
circuit  court  this  proceeding  is  prosecuted. 

Whether  the  Judgment  and  action  of  the 
circuit  court  in  reversing  this  Judgment  of 
conviction  and  discharging  the  defendant  was 
erroneous,  depends  entirely  upon  the  legal  suf- 
ficiency of  defendant's  plea  in  bar.  So  that 
the  sole  question  here  presented  for  our  con- 
sideration Is,  were  the  facts  alleged  and  plead- 
ed by  defendant  In  his  plea  in  bar  such,  in 
law,  as  entitled  him  to  be  discharged  from 
custody  without  again  being  put  npoa  trial  on 
said  indictment?  In  view  of  numerous  hold- 
ings of  this  court  and  the  positive  provisions 
of  section  7313,  Bev.  St,  It  must  now  be  takm 
and  held  as  the  settled  law  of  this  state  that 
a  Jury  Impaneled  and  sworn  in  a  criminal 
case  may,  without  the  consent  of  the  defend- 
ant after  the  ease  has  been  finally  submit- 
ted to  them,  and  before  verdict,  rightfully  be 
discharged  by  the  court  without  prejudice 
to  the  prosecution,  when  it  shall  sattsfactorlly 
and  sufficiently  be  made  to  appear  to  the  court 
that  such  Jury  is,  or  probably  will  be,  unable 
to  agree  upon  a  verdict  Section  7313,  Bev. 
St,  provides  as  follows:  "The  court  may  dis- 
charge a  Jury,  without  prejudice  to  the  prose- 
cution, for  the  sickness  of  a  Juror,  the  corrup- 
tion of  a  Juror,  or  other  accident  or  calamity. 


or  because  there  is  no  probability  of  the  ju- 
rors agreeing,  and  the  reason  for  the  discharge 
shall  be  entered  on  the  Journal."  While  coun- 
sel for  defendant  In  error  concede  that  this 
statute  In  express  terms  confers  upon  the 
court  the  power  and  authority  and  gives  to  the 
court  the  right  to  disdiarge  a  Jm7  without 
prejudice  to  the  prosecution,  because  there  is 
no  probablllly  of  the  Jmws  agreeing,  yet  they 
contend  that  In  this  case,  Inasmuch  as  the 
record  shows  that  the  first  Jury  was  dis- 
charged by  the  court  for  failure  to  agree,  after 
having  deliberated  only  2  hours  and  40  min- 
utes, that  therefore  no  sufficient  necessity  was 
shown  to  warrant  their  discharge  wi  that 
ground;  tliat  their  discharge  by  the  court 
was,  in  consequence,  a  clear  abuse  of  legal 
discretion,  and  was  In  law  the  equivalent  of 
an  acquittal.  As  supporting  their  contention 
in  this  behalf,  and,  as  they  claim,  conclusively 
determining  the  same  in  their  favor,  counsel 
for 'defendant  in  error  dte  and  rely  upon  the 
second  clause  of  the  syllabus  in  Mitchell  t. 
State,  42  Ohio  St  383,  which  is  as  follows: 
"While  a  Jury  In  a  criminal  case  may,  In 
tain  circumstances,  be  discharged,  and  the  ac- 
cused lawfully  subjected  to  another  trial,  this 
can  only  be  done  where  he  has  consented 
to  the  discharge,  or  been  guilty  of  such  fraud 
In  respect  to  the  conduct  of  the  trial  as  that 
be  was  In  no  real  peril,  or  where  there  Is 
ui^ent  necessity  for  the  discharge,  such  as  the 
death  or  serious  Illness  of  the  presiding  Judge 
or  a  Juror,  the  serious  Illness  of  the  prisoner, 
the  ending  of  term  btfore  verdict,  or  the  In- 
ability of  the  Jury  to  agree,  after  spending 
such  length  of  time  in  deliberation  as,  in  the 
opinion  of  the  Judge,  sustained  by  the  facts 
disclosed  In  the  record,  rendos  it  unreasonable 
and  Improbable  that  there  can  be  an  agree- 
ment" Ttie  tacts  of  this  case  were  these: 
Mitchell  was  Indicted  under  section  6820,  Rev. 
St,  for  shooting  wIOi  intent  to  kill.  On  the 
trial  it  was  developed  that  Elgensee,  the  per- 
son against  whom  the  offense  was  alleged  to 
have  been  committed,  had  not  been  hit  by  the 
bullet  fired  by  Mitchell.  Thereupon,  after  the 
evidence  was  all  In,  and  the  cause  had  been 
argued  before  the  Jury  by  the  prosecuting  at- 
torney, and  while  the  counsel  of  Mitchell  was 
addressing  the  Jury  in  his  behalf,  the  Judge 
presiding  at  the  trial,  sua  sponte,  and  against 
the  objection  of  Mitchell  and  his  counsel, 
made  and  caused  to  be  entered  on  the  Journal 
the  following  order:  "It  appearing  to  tbe 
court  that  a  mistake  has  been  made  In  char- 
ging the  proper  offense  In  the  indictment,  the 
court  doth  discharge  the  Jury  without  preju- 
dice to  the  prosecution;  to  all  which  the  de- 
fendant Mitchell  then  and  there  excepted." 
Mitchell  having  at  a  subsequent  term  been  In- 
dicted because  of  the  same  transaction,  for 
shooting  at  Elgensee  with  Intent  to  kill,  plead- 
ed in  bar  the  former  indictment  and  the 
proceedings  thereon.  To  this  plea  a  demurrer 
was  filed,  which  was  sustained  by  the  court 
Mitchell  then  entered  a  plea  of  not  guilty, 
was  put  upon  trial,  and  cimvlcted.  He  prase- 
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rated  entn*  to  ttils  court,  wben  the  judgment 
of  tile  court  of  common  pleas  nistatQlQg  the 
dramrrer  wai  reversed,  the  plea  In  bar  was 
held  to  be  guffldent,  and  Mitdiell  was  dis- 
charged. It  will  be  obseri^ed  from  the  ftwego- 
big  statement  of  flacta  that  in  this  Mftcbell 
Case  neither  the  constmctlon  of  section  7S18. 
Ber.  8t,  nor  the  question  of  whra  or  nndtf 
what  drcnmstances  a  Jury  may  be  discharged 
by  the  trial  court  because  of  tbeii  taStan  to 
agree  was  before  the  court,  or  In  any  way  or 
numoec  InTolred  In  the  case.  In  that  case 
the  Jury  did  not  deltbente  at  sll;  the  case 
was  never  submitted  to  than.  The  ques- 
tion of  time  or  lengttk  of  tfm^  the  i^babUl^ 
or  bniODbabUitj  of  agnmaaat,  wwe  sot  quet- 
tioos  In  any  manner  Inrolred  In,  nor  was 
their  cooslderatlon  neeesssry  to,  the  proper  de- 
termination of  the  ease  thai  before  the  court 
Hence  we  think  that  this  case  was  so  essoi- 
tlallr  Cerent  In  Hs  facts  and  Uw  qoesdons 
presentsd  that  It  csimot  be  held  to  be  an 
cntlioirlty  goremlng  iSn  case  at  bar.  Bnt, 
eren  if  It  were,  the  fact  remains  tiiat  bi  the 
ease  at  bar  the  record  does  show  that  the 
Staj  were  kqpt  together  and  required  to  da- 
Ubecate  until  such  time  as,  in  the  opinion  of 
the  conil;  sn  obstaela  which  the  statute  recog- 
nlaes  as  snffldent  to  Justify  their  discharge 
did  In  foct  exist,  namely,  until  such  time  as 
the  court  was  satisfied,  and  so  found  and  ad- 
Judged,  that  further  deliberation  on  their  part 
wotdd  not  probably  reanit  in  ttielr  agredng 
upon  a  Texdlct 

In  Dobbins  t.  The  State,  14  Ohio  St  488 
(i  case  decided  before  the  enactment  of  sec- 
tion 78m,  Banney,  J.,  Is  discnsdng  the  ques- 
tion <tf  when  a  Jury  In  a  nlmlnal  case  may 
rightfully  be  discharged  before  rerdlct,  usea 
Ode  lai^uage:  "But  while  a  case  vC  ragtsA 
necessity  must  exist,  and  must  be  found  to  be 
such  by  the  court,  before  a  Jury  once  sworn 
In  a  criminal  case  can  be  discharged  without 
haTlny  ni^ered  a  verdict,  we  do  not  concar 
In  the  position  that  all  the  facts  and  drcnm- 
Btsnoes  upon  which  this  finding  Is  predicated 
must  appear  In  the  record.  Nor  do  we  In- 
tend to  Imply  fibat  this  necessity  must  be 
found  upon  erldence,  in  the  ordlnany  sense 
of  that  term.  What  traiuplres  in  or  before 
a  court  may  be  legitimately  noticed  and  act- 
ed upon  without  furtbor  Inqnlry.  •  •  • 
So  all  communications  between  the  court  and 
Hie  Jury  are  atrlctly  oSdal,  and  are  to  be 
treated  and  regarded  as  made  under  the  oath 
whlcb  binds  than  to  an  honest  faithful,  and 
^thfnl  discharge  of  tiieb  dnties.  For  wise 
reasons  no  Inrestlgstkm  is  ordinarily  permit- 
ted of  what  traniplres  In  the  consultations 
of  the  Juxy,  snd  when  they  unanimously  re- 
turn tiielr  InablBtsr  to  agree  It  Is  conduslTe 
of  tiie  fact  that  they  haTe  not  agreed,  and 
may  rightfully  have  Its  Just  weight  in  deters 
mining  the  question  whether  th^  ate  Ufcely 
to  do  so.  But  as  this  must  be  mere  matter 
of  oplnltm.  in  whldi  they  are  very  often 
found  mistaken.  It  ought  never  to  be  pennlt- 
ted  to  take  the  place  of  ttie  actual  fact  that 


they  have  deliberated  so  Umg  as,  under  all 
the  chrcumstances  attending  It  to  oo&Tlnce 
the  court  that  no  agreement  can  be  eq>ected. 
When  the  court  Is  so  convinced,  and  the 
facts  are  such  as  to  Justify  the  conviction, 
the  order  discharging  the  Jury  may  be  made." 
It  Is,  we  think,  undoubtedly  true  that  the 
power  conferred  upon  the  court  to  discharge 
a  Jury  In  a  criminal  ease  betore  verdict  for 
Inability  to  agree  is  not  a  poww  that  rests 
merely  upcoi  the  arbitrary  or  nncontrollable 
discretloa  of  the  trial  Jndgeu  But  being  a 
poww  the  KKCTdse  of  which  may  most  vitally 
affect  the  legal  rights  of  a  -defendant^  It 
should  be  employed  only  In  the  exwdse  of  a 
sound  legal  discretion,  for  obvious  cause,  and 
after  the  fullest  consideration  of  the  facts 
and  drcnmstances  upon  which  Its  enrdse  Is 
medicated  In  the  particular  case.  But  the 
court  having  been  Invested  with  the  power  to. 
discharge,  most  Itself  be  the  Judge  of  th^ 
neceMlty  and  pn^rlety  of  Its  uerdse  In 
each  particular  case;  and  It  most  in  each 
particular  case,  under  all  the  attending  dr- 
cumstancea,  and  upon  the  facts  presented,  be 
left  to  detmnlne  tor  Itself,  In  the  exercise  of 
a  sound  l^al  discretion,  whethu-  the  Juxy 
has  deliberated  for  such  length  of  time  as  to 
make  It  probable  tiut  further  dellberatlMi 
on  tiielr  part  wlU  not  result  In  thdr  agredng 
upon  a  verdict  As  said  by  Savage,  3^  In 
The  People  v.  Qreen,  IS  WemO.  B6:  fEIther 
the  court  must  determine  when  tt  Is  requisite 
to  discharge,  m  the  rule  must  be  Inflexible 
that  after  the  Jury  are  once  swtnn  and  char- 
ged, no  other  Jury  can  In  any  event  be  sworn 
and  charged  In  tiie  same  cause.  The  mo- 
ment esses  of  necessity  are  admitted  to  form 
exceptions,  that  momrat  a  door  Is  opened  to 
ti>e  discretion  of  the  court  to  Judge  of  that 
necessity,  and  to  determine  what  combination 
of  drcumstances  will  create  one." 

To  the  plea  In  bar  In  this  case  filed  by  the 
defendant  In  error,  Charles  L.  UCBflllen,  in 
tile  court  at  common  pleas,  ttiere  was  at- 
tached, and  by  adoption  made  part  thereof, 
the  following  Journal  entry  of  said  court  to 
wit:  "Now  comes  the  prosecuting  attorney 
en  behalf  of  the  state  Ohio,  and  the  de- 
fmdant  bdng  brought  mto  court  In  custody 
ot  the  sheriff;  also  came  the  following  nam- 
ed Junws  [naming  them],  who  were  duly  Im- 
paneled and  sworn  according  to  law,  and  tiw 
aald  Jmy,  having  heard  the  testimony  addu- 
ced by  tiie  parties,  the  argument  of  counsel, 
and  the  charge  of  tin  court  retired  to  th^ 
room  in  charge  of  the  shorlfr  for  deUbention, 
and  afterward  said  Jury  returned  into  court 
and  Informed  tin  court  that  they  are  unable 
to  agree  upon  a  verdict;  and  upon  due  con- 
Blderatlon  the  court  states  that  It  satisfac- 
torily vppem  tiiat  there  Is  no  probability  of 
the  Jury  agreeing  t^on  a  verdict  in  tills  case, 
and  for  this  rcaaon  said  Jury  are  discharged 
tmm  the  further  consideration  of  tills  case. 
And  the  court  furttier  find  that  the  said  Jury 
In  the  above  cause  retired  for  dellberatitm  at 
4:20  orcIo(^  on  the  afternoon  of  June  11, 
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1901.  At  7  o'clock  p.  m.  of  the  same  day 
said  Jury  waa  discharged  wlthont  the  con- 
sent of  this  defendant  In  discharging  said 
jury.  To  whldi  action  of  the  court  the  de- 
fendant at  the  time  excited,  and  his  ezc^ 
tiona  are  here  noted  of  record,  and  said  cause 
iB  continued."  It  therefore  affirmatively  ap- 
peared on  the  face  of  said  plea  in  bar,  from 
the  facts  therein  alleged,  that  the  question 
of  whether  the  Jury  wonld  probably  be  aUe 
to  agree  iqkki  a  verdict  engaged  tlie  atten- 
tion of  the  coort,  vras  doly  considered,  and 
upon  such  consideration  the  court  fonnd,  ad- 
judged, and  BO  recorded,  **that  it  satisfactori- 
ly appears  to  the  court  that  there  is  no  prob- 
ability of  the  Jury  agreeing  upon  a  verdict  In 
this  case,  and  for  this  reason  said  Jury  is 
discharged  from  the  farther  consideration  of 
tUs  case."  There  is  nothing  In  the  record  in 
this  ease  to  Impeach  this  finding,  or  tending 
to  show  an  abnse  of  discretion  <m  the  part 
of  the  eonrt  In  making  the  same,  exc^t  the 
naked  fact  that  the  Jnry  were  only  kept  to- 
gether and  required  to  deliberate  for  2  hours 
and  40  minates;  and  when  we  consider  that 
the  trial  of  this  case  was  begun  at  9  a.  m., 
that  the  Jury  was  selected  and  Impaneled, 
tlie  evidenee  all  Introduced,  the  case  argned, 
the  Joiy  ehaiged,  and  the  cause  finally  sub- 
mitted befwe  4:80  In  the  afternoon  of  the 
same  day,  with  probably  an  intennlsslcHi  of 
at  least  one  hour  at  noon,  this  fact  alone 
does  not,  we  think,  so  far,  or  sufficiently, 
contradict  and  disprove  this  finding  as  to 
OTUthrow  It  It  follows,  ther^<ffe,  that  In 
rerorslng  the  Judgment  of  the  conrt  of  com- 
mon pleas  and  in  overruling  the  demnrrer  to 
defendant's  plea  In  bar,  and  In  discharging 
the  defendant,  Charles  L,  McMUlen,  the  dr- 
cnit  court  erred. 

The  jodgment  of  the  circuit  court  is  there- 
fore reversed,  and  the  Judgment  of  the  court 
of  common  pleas  is  affirmed,  and  this  cause 
is  remanded  to  the  court  of  common  pleas  of 
Jacksm  fsounty,  Ohio,  for  further  iwoceed- 
Ings  according  to  law.  Rerersed. 

BURKBT,  C.  J.,  and  SFBAB,  DATIS, 
SHAUOK,  and  FBIOD,  JJ.,  concur. 


(69  Oblo  St  259) 

CIRCLBVILLB  LIGHT  &  POWBR  CO.  v. 

BUCKBYB  GAS  GO.  et  al. 

(Supreme  Ck>urt  of  Ohio.  Dec  8,  1903.) 

AanFIGUt  OAS  COHPANT-CONTIUOT  WITS 
UVNICIPALITT— INJUMCnmr 

1.  An  artificial  gas  compEDy,  whose  contract 
with  the  municipal  authorities  of  a  dQr  or  vil- 
lage for  the  fumishtng  of  gas  for  illuminating 

Surposes  to  the  corporation  and  its  inhabitants 
as  expired  bj  the  lapse  of  time,  is  not  entitled 
to  an  injunction  against  a  natural  gas  com- 
pany fumiihiog  natural  gas  to  said  corporation 
and  its  inhabitants  for  the  same  purpose. 

2.  A  natural  gas  company  having  a  right  tv 
franchlae  to  fnrnish  natural  gas  for  fuel  may 
go  Into  operation  In  a  city  or  village,  under 
contract  with  the  municipal  authorities  thereof, 
for  the  fumisbing  of  natural  gas  for  illumioat- 
iug  purposes  to  the  muQiclDsIity  and  its  inbab- 
ftants*  althon^  then  is  already  formed  within 


such  mxiDicipality  a  company  which  manotae- 
tnrea  and  furnishes  artificial  gas  for  the  same 
purpose;  snd  the  right  to  so  go  into  operatiom 
does  not  require  a  vote  of  the  qaalified  Toton 
of  the  municipality,  as  proviMd  la  ssetioa 
S561,  Rev.  St.  1882. 
(Syllabus  by  tiie  Conrt) 

dinor  to  Giicalt  Oourt  Pickaway  Ooiinty> 
Action  by  the  Clnlevllle  light  A  Power 
Oompany  against  the  Bnckeya  Gas  Company 
and  oUiers.   Judgment  for  defendauta,  and 
plaintiff  brings  error.  Affirmed. 

On  October  4,  1901.  the  plaintiff  In  error 
filed  its  petition  in  the  low«r  court  against 
the  defendants  in  emv,  the  Bnckeya  Gas 
Company  and  Its  general  manager  and  secre- 
tary, asking  an  injunction  to  prevent  Oiem 
from  furnishing,  for  a  money  oonalderatioii, 
to  the  city  of  C3rclevlUe  and  Its  inhabttant^ 
natoral  gas  for  lighting  purposes,  and  also  to 
prevent  them  from  Inducing  the  plaintUTs 
custmners  to  use  natural  gas  for  said  pnr^ 
pose.  The  plaintiff  claims  the  exclusive  rlglit 
to  supply  the  dty  and  its  Inhabitants  wttb 
manufactured  or  arttfldal  gas  fw  Ulumlnat^ 
Ing  purposes,  under  an  ordinance  of  said  city 
passed  Angust  12,  1891.  The  plaintiff  Is  tbe 
successor  of  the  Clrclevllle  Gaslight  A  Ooke 
Company,  which  In  1869  obtained  a  francblse 
for  using  the  streets  and  other  public  ways 
In  laying  pipes  to  convey  gas  for  lighting  aald 
dty,  and  thereunder  erected  its  gasworks  and 
established  its  plant  The  franchise  was  re- 
newed and  extended  September  2,  1891,  and 
a  contract  waa  entered  into  betweoi  the  dty 
and  the  gaslight  and  ookB  compaDy  for  tiia 
famishing  of  gas  Cor  llgbttng  purposes  for  tbe 
term  of  five  years,  w  nntU  Harcb  2,  IdOS. 
The  price  for  gas  agreed  upon  In  the  latter 
temchlse  Is  91.50  per  1,000  cubic  feet  for  light 
for  all  amounts  less  than  10,000  cuUc  feet 
per  month,  and  for  all  amounts  greater  than 
10,000  cubic  feet  per  month  shall  make  a  low- 
er rate.  Gas  for  heat  and  power  shall  be  fdr^ 
nlshed  at  f  1  per  1,000  coble  feet  per  montb. 
On  or  about  Septembo'  2,  1891,  the  plaintiff, 
the  Clrclevliie  Light  A  Power  Company,  ob- 
tained from  said  city  a  firanchlse  to  erect 
posts  and  wires  for  the  purpose  of  furnishing 
electricity  for  light,  heat,  and  power  to  Qm 
dty  and  Its  Inliabltants;  and  en  tbe  same 
day,  by  ordinance,  obtained  the  right  to  use 
tiie  streets,  alleys,  and  public  grounds  toe 
sucb  pipes  as  ml^t  be  necessary  to  conv^ 
gas  to  the  dty  and  Its  Inhabltsnts.  On  vr 
about  September  14,  1801,  the  plaintiff  In 
error,  plaintiff  below,  purchased  of  tbe  ssld 
the  Clrclevllle  Gasll^t  &  Coke  Company  Its 
gasworics,  plant  vApea,  and  all  Its  properly, 
francfalses^  rights  and  prlTlleges,  and,  as  the 
petition  alleges,  became  tlie  snccessor  of  and 
succeeded  to  all  Its  tnnehlses,  property, 
rights  and  privileges.  Tbe  petition  proceeds 
to  aw  that  the  "plaintiff  fiiereniMm  nndcr^ 
took  to  perform  and  has  pwAmned  and  car- 
ried ODt  the  said  contract  duties,  and  obliga- 
tions of  satd  the  Clrclevllle  Gaslight  ft  Coke 
Company,  and  shice  the  sxj^tlon  tiie 
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term  fixed  by  salil  ordinance  of  Augost  13, 
1891,  wltbln  -which  the  sal^  the  arclevllle 
Gaslight  A:  Cioke  Company  was  to  farnlsfa 
gag  at  the  prices  therein  named,  the  said 
plaintiff  haa  In  good  faith  continued,  and  la 
continuing,  to  fornlsb  gas  to  said  dty  and 
its  Inhabitants,  and  said  dty  and  Its  inhabi- 
tants have  contfoned  and  are  contlnnlng  to  re* 
celve  gas  so  fnmlshed  by  plaintiff,  under  and 
for  the  price  named  and  fixed  by  said  or* 
dlnance  of  Angnst  13,  1891,  and  said  plaintiff 
faitenda  to  so  furnish  gas  to  said  city  and  Its 
Inhabitants  at  said  price  fixed  by  said  ot^ 
dlnance  of  Angnst  12,  1881,  until  said  dty 
■hall  again  fix  said  price  or  some' other  rea- 
sonable price      another  term  to  be  accepted 
by  said  plaintiff."    It  Is  also  alleged  that 
plataitUf  accepted  the  twms  of  the  aforesaid 
electric  lighting  ordinance  passed  Septembor 
2, 1891,  and  constmcted,  and  has  maintained, 
a  large  electric  l^ht  and  poirar  plant;  at 
great  expense,  and  la  fdrntehlng  electric  light 
UDdttt  said  ordinance  to  said  dty  and  Ito  In- 
habitants.   The  plaintiff  complains  of  the 
defendant  In  error,  the  Buckeye  Gas  Com* 
pany,  a  corporation  imder  Ohio  laws  since 
December  8t,  1894,  In  this:  that  on  or  about 
Harch  20,  189C^  the  said  city,  by  ordinance, 
gare  the  defendant  the  right  and  privilege  to 
use  the  streets,  commons,  all^s,  avenues, 
sidewalks,  pnbUc  gronnds,  and  bridges  for 
ftm  pnrpose  of  laying  and  maintaining  pipes 
to  be  used  fw  earrylns  natural  gas  for  public 
and  private  Tue  for  fnel  In  bnlldlnga,  manu- 
factnrtng  establisbmentB,  "and  otherwise**  in 
the  dty,  togedwr  wlfli  the  right  to  lay  pipes 
and  «ect  necessary  relators  and  appliances 
required  to  convey  said  gas  to  consumers 
thereof  In  the  dty.   Section  2  of-  tUs  or- 
dinance provides  that  **the  Buckeye  Gas  Oo. 
[defendant]  shall,  for  a  period  of  ten  years 
from  Angnst  1, be  entitled  to  charge  for 
soch  natnraJ  gas  furnished  to  the  dtlzens  and 
pabUc  buildings,  not  to  exceed  tiie  sum  ttt 
twenty^ve  cents  per  1,000  cubic  feet  net,  to 
oonsnniera^  and  fixes  tbe  rmtal  of  metws, 
ana  that  the  mayor's  office,  dty  prison,  conn- 
dl  diamber,  dty  engine  bouse,  manorial  ball, 
uid  pnUic  library  building  shall  be  supplied 
wtOioat  diarge.**   It  is  fnrtiber  complained 
that,  while  tiie  plaintiff  Iuib  ttte  exdnaire 
tight  to  fumhdi  gas  and  electric  Ugbt  to  said 
dty  and  its  inhabitants  for  Illuminating  pnr^ 
poMs,  the  d^endant  has  wrongfully,  and 
wlthmrt  authwlty,  bt^inn  to  fumldi,  and  is 
•till  so  fnmlstaing,  nataial  gas  to  the  dty  and 
its  inhabitants  tor  Hlmnlnating  purposes,  and 
im  advlsliv  and  Indndng  the  dty  and  Its  In- 
haUfanto  to  use  eald  natural  gas  for  U- 
hinidnatlng  ponmsra,  In  violation  of  the  rights 
of  the  plaintiff  under  Its  franchisee,  and  wltb- 
«nt  complying  with  the  provisions  of  section 
SSn,  Bev.  St  18B2.  To  the  petition  contain- 
ing the  foregoing  and  other  averment^  the 
defendants  donured.   The  court  overruled 
the  demnnm,  and  the  defendant  answered, 
■ettlag  op  its  zlg^t  to  furnish  natural  gaa 
Cor  HJuminatlng  purposes,  and  contesting  the 


right  of  plaintiff  to  an  Injunction.  The  plain- 
tiff replied,  and,  on  the  issues  Joined,  the 
cause  was  beard  by  the  court  The  court 
found  ior  the  defendant  and  dismissed  the 
petition.  The  plaintiff  appealed  to  the  circuit 
court  where  the  answer  and  reply  were  with- 
drawn, and  a  demurrer  flled  to  the  petition, 
which  the  circuit  court  sustained.  No  amend- 
ment being  desired,  the  petition  was  dis- 
missed. Error  Is  prosecuted  in  this  court  to 
reverse  the  Judgment  of  the  drcult  court 

De  Witt  &  Hubbard  and  Percy  A.  Walling, 
for  plaintiff  In  error.  Lawrence  T.  Neal,  for  ' 
defendants  In  error. 

PRICE,  J.  (afto*  stating  the  facts).  The 
plaintiff  In  error  claims  the  exclusive  right  to 
furnish  the  dly  of  drdevllle  and  Its  inhab- 
itants with  gas  for  illuminating  purposes,  and 
pleads  an  ordinance  passed  by  the  council  of 
said  dty,  and  the  plaintiff's  acceptance  Ihero- 
of,  as  the  contrad  upon  whldi  it  rsats  the 
claim.  This  <a!dlnaace  was  passed  on  August 
12, 1881,  and  was  to  be  to  force  as  a  contract 
until  March  2, 1890.  It  also  pleads,  for  some 
purpose  no  doubt  that  by  another  ordinance, 
paffi«d  about  the  same  time,  it  obtained  the 
right  and  privilege  of  furnishing  the  said  dty 
and  Its  inhabitants  with  electric  Ught  for 
public  and  private  building  the  streets,  and 
other  public  ways.  The  petition  is  silent  at 
to  the  price  to  be  charged  for  soch  light,  and 
also  as  to  the  duratiw  of  ttia  contract  Bnt  it 
is  plainly  disclosed  in  the  petition  that  its 
contract  with  the  dty  for  tiie  fumfshlng  pf 
gas  Is  the  accepted  ordinance  of  August  1% 
1881.  which  fixed  the  charges  for  Ugbt  at  V1.B0 
pw  1,000  cubic  fMt  per  month  for  all  amounts 
less  than  10/XIO  cuUc  feet^  and  for  heat  and 
powa>  at  91  per  1,000  cubic  feet  per  month. 
It  Is  exivessly  provided  In  this  ordinance  so 
pleaded  that  its  obligation  extends  to  March  2, 
1896.  The  second  sedlon  providea,  **tbat  up- 
oa  the  filing  by  the  said  gas  company  in  the 
office  of  the  deik  of  the  onporatlon,  of  ita 
writtra  acceptance  of  the  terms  of  this  ordi- 
nance within  ten  days  at  the  takhig  effect  of 
this  ordinance,  the  same  shall  then  be  and  be- 
come a  binding  contract  between  the  said  gas 
company  and  the  said  dty  for  the  period  afore- 
said, and  said  company  Aiall  not  be  required 
to  fumlBh  gas  at  t  less  isloe  dining  said  period 
of  time  so  agreed  upon."  It  aeems,  therefore, 
that  while  the  i^aintlff  had  a  firanchlse  radl- 
nance  anthorialng  it  to  use  the  streets  and 
oth«  pubUe  ways  and  places  for  the  laying 
and  maintaining  pipes  for  tlie  pnrpose  of  sup- 
plyhig  the  dty  and  ita  Inhabltante  with  gas 
fw  light  and  heat  the  contract  as  to  the 
terms  upon  which  it  could  cperato  the  plant 
and  furnish  the  gas  expired  on  March  2, 1896, 
over  five  years  prior  to  the  filing  of  plahi- 
tUPu  petltltm  tn  this  casA  As  found  In  tl» 
statement  of  the  case,  thja  petition  dlsdoses 
this  fact  but  it  allows  that  Oie  plalntUf  com- 
pany complied  with  the  terms  ot  said  ordi- 
nance during  the  term  prescribed,  and  has 
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ever  since  continued  to  fumlsh  gas  according 
to  tbe  same  charges,  and  tbat  the  dty  and  Its 
Inhabitants  have  continued  to  use  and  pay  for 
tbe  gas  according  to  the  terms  of  sa'ld  ordi- 
nance. There  has  been  no  renewal  or  exten- 
sion of  the  ordinance  of  Augnst  12, 1S91,  in  the 
maimer  and  under  the  form  prescribed  hj 
law,  or  at  all,  and,  while  tbe  city  and  the 
citizens  may  be  liable  to  pay  for  what  it  re- 
ceives from  the  plaintiff.  Its  right  to  eoijoln 
another  company  from  fnmlshli:^  even  the 
same  kind  of  gas  Is  a  Tery  different  question. 
To  entitle  It  to  this  extraordinary  remedy,  the 
standing  of  tbe  plaintiff  should  be  uneqnlT- 
ooal,  and  disclose  vested  rights  of  contract 
about  to  be  Invaded  to  Its  special  Injury,  and 
upon  which  it  can  appeal  to  a  court  of  equity 
tor  protection.  Under  what  obligatlini  Is  ei- 
ther tbe  city  or  Its  inhabitants  to  contloue 
taking  and  paying  for  plaintiff's  gas?  May 
not  either  cease  to  patronize  tbe  plaintiff  at 
the  end  of  any  month?  And  if  there  Is  not  a 
continuing  obligation  or  contract  between  the 
parties,  why  may  not  some  otber  company  or 
person  solicit  the  former  customers  of  tbe 
plaintiff,  and  fumlsh  them  with  gas  for  Illumi- 
nating purposes?  Will  a  court  of  equity  forbid 
It?  The  plaintiff  has  no  contract  with  the 
city.  Its  rights  are  at  best  but  transitory,  and 
yet  it  seeks  a  perpetual  injunction  against 
the  defendant  to  exclude  It  from  lighting  the 
city.  These  are  threshold  questions,  and 
closely  involve  the  platDtlff's  standing  In 
court  The  demurrer  challenges  the  [tetltlon  In 
which  tbe  foregoing  facts  clearly  appear,  and 
where  Is  the  subsisting  contract  with  the 
plaintiff  tbat  should  be  protected  by  tbe  pro- 
visions of  section  3551,  Rev.  St  1882?  There 
Is  none,  and  the  plaintiff  In  error  falls  to  show 
a  right  to  the  relief  prayed  for. 

We  now  come  to  the  controversy  presented 
In  the  briefs.  Tbe  plaintiff  fumlBbes  manu- 
factured gas,  and  the  defendant  company  ob- 
tained, by  ordinance  duly  accepted,  the  right 
to  pipe  streets  and  other  public  ways  of  the 
city  of  Circlevllle  for  the  purpose  of  supply- 
ing natural  gas  for  fuel  to  the  dty  and  its  in- 
habitants. This  ordinance  was  passed  on 
March  20,  1885,  and  tbe  term  of  its  operation 
Is  fixed  at  10  years  from  the  taking  effect  of 
the  ordinance.  In  addition  to  furnishing  nat- 
ural gas  for  fuel.  It  Is  alleged  that  the  de- 
fendant is  furnishing  that  gas  for  Illuminat- 
ing purposes  to  the  city  and  its  Inhabitants, 
without  having  obtained  the  right  to  do  so 
by  a  vote  of  the  qualified  voters  of  the  city, 
as  required  by  section  3551.  Rev.  St  1802. 
That  section  provides:  "The  municipal  au- 
thority of  any  city  or  village,  or  the  trustees 
of  any  township,  In  which  any  gas  or  water 
company  Is  organized,  may  contract  witt^  any 
such  company  for  lighting  or  supplying  with 
water  tbe  streets,  lands,  lanes,  squares,  and 
public  places  In  such  city,  village,  town,  or 
township;  but  no  such  company  shall  go  in- 
to operation  in  any  city  or  village  where  such 
a  corporation  has  been  already  formed,  or  is 
bereaCter  formed,  until  after  tbe  question  of 


authorizing  such  operation  ham  been  sub- 
mitted to  tbe  qualified  voters  of  such  city  or 
village,  and  authorized  by  ordinance."  It  1> 
alleged  that  defendant  company  did  not  ob- 
tain the  right  to  go  into  operation  for  fur- 
nishing natural  gas  tor  lighting  purposes  by 
'  a  vote  of  the  people,  and  therefore  its  pro- 
ceedings in  tbat  respect  are  In  violation  ot 
the  above  statute,  because  there  is  an  estab- 
lished existing  company—the  plaintiff— al- 
ready formed  in  tbe  city  for  the  purpose  of 
supplying  it  and  Its  people  with  gas  lighting. 
Does  tbe  word  "gas,"  as  used  In  the  section, 
embrace  natural  gas?  Or  do«  It  mean  tbe 
artificial  or  manufactured  gas  which  alone 
was  then  in  use  tar  Illuminating  purposes? 
The  plaintiff  asserts  that  the  word,  as  there 
used,  Is  generic,  and  not  confined  to  any  spe- 
dee  of  gas,  but  includes  any  gas.  Therefore 
It  maintains  that  a  natural  gas  company  can- 
not go  into  c^eration  as  a  competitor  with 
plaintiff  withont  being  authorized  by  a  vote 
of  the  citizens.  On  the  contrary,  the  d^end- 
ant  contends  that  the  Legislature,  when  it 
made  the  provision  involved,  had  In  mind  and 
Intent  the  gas  which  was  then  known  and  In 
commercial  use.  The  original  section,  as 
found  in  1  Swan  &  C.  St  p.  300,  i  51.  ctHi- 
talned  no  provision  requiring  a  vote  of  the 
people  to  authorize  a  second  gas  or  water 
company  to  go  Into  operation.  The  section 
was  amended  April  18,  1874,  and  tbe  preset 
restriction  was  thereby  made.  See  71  Ohio 
Laws,  p.  83.  The  original  section  was  adc^t- 
ed  more  than  a  half  century  ago.  when  nat- 
ural gas  for  commerdal  use  was  unknown  in 
this  state.  As  a  matter  of  common  knowl- 
edge, It  was  not  known  as  an  article  of  econ- 
merdal  use  in  Ohio  when  the  above  amend- 
ment was  adopted  in  1874,  and  could  not 
have  been  In  contemplation  when  tbe  legis- 
lation now  found  In  section  S551,  Rev.  St 
1892,  was  ^acted.  The  existing  subject- 
matter  of  a  statute  Is  as  Important  and  prc^ 
er  in  its  construction  as  it  Is  In  construing 
contracts  between  parties.  Tbia  view  la 
strengthened  by  reference  to  section  2i31, 
Rev.  St,  as  found  in  the  Revision  of  1880. 
It  Is  there  [nxivided  that  "a  municipal  cor- 
poration in  which  any  Incorporated  gas  com- 
pany Is  properly  organized  under  the  laws  of 
the  state,  shall  have  pow^  to  contract  with 
such  company  [a  gas  company]  for  supplying 
with  gas  the  streets,  squares,  and  other  pub- 
lic places  In  the  corporate  limits;  bnt  this 
section  shall  be  subject  to  the  proviso  In  sec- 
tion seventy-five  hundred  and  flfty-one^ 
(3551).  Examination  demonstrates  that  In 
making  the  revision  the  word  "seventy"  is  a 
d^cal  mistake,  and  that  "thlrty^'-five  hun- 
dred and  fifty-one  was  clearly  intended. 

In  the  year  1887,  after  the  discovery  and 
production  of  natural  gas  for  commercial 
purposes  within  this  state,  our  Legislature 
amended  section  2491,  so  that  It  read:  "A 
municipal  corporation  may  contract  with 
such  company  for  supplying  with  natnrai 
or  artifldal  gas  for  tbe  purpose  of  Hffc^tng 
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or  beating,  tiie  streeta,  Bqnares  and  other  pub- 
lic places  and  bnlldlngB  In  the  corporate  Ilm- 
tts;  but  this  section  shall  be  subject  to  the 
restrictions  In  the  last  clause  of  section  thir- 
ty-five hundred  and  flf  ty-one."  84  Ohio  Laws, 
p.  80.  In  1889  (86  Ohio  Laws.  p.  62)  tbe  sec- 
tion was  again  amended  to  Include  dectrlc 
light  companies.  Hence  we  think  that  "gas," 
as  mentioned  In  section  8551.  means  artificial, 
and  not  natural,  gas.  and  that  tbe  defendant, 
being  a  natuisl  gas  company,  may  go  Into 
operation,  as  against  the  contract  of  tbe 
plaintiff,  without  being  authorised  to  do  so 
by  a  Tote  of  the  peopI&  The  role  would  be 
otherwise  if  the  plaintiff  were  a  natural  gas 
company,  the  purpose  being  to  restrain  a 
second  company  from  going  Into  operation. 
In  the  use  of  the  same  kind  of  gas  that  is  be- 
ing used  by  an  already  established  company, 
without  obtaining  popular  consent  We  find 
a  well-considered  case  m  that  subject  In 
Warren  Qas  Idght  Ga  t.  Pennsylvania  Oas 
Co.  et  al.,  161  Pa.  510,  29  AtL  101,  where  the 
court  held  tbe  following  proposition:  "A 
company  organized  under  the  special  act  of 
March  8,  1869  (P.  U  1872,  p.  1217),  with  the 
excluslTe  right  to  furnish  manufactured  gas 
for  light  to  tbe  citizens  of  Warren  by  the 
terms  of  Its  charter,  has  no  exduslve  right 
as  against  a  corporation  delivering  natural 
gas  to  the  citizens  of  Warren  for  illuminating 
or  lighting  purposes,  under  the  act  of  May 
29,  1886  (P.  L.  29)."  The  question  we  are 
considering  Is  fully  discussed  In  that  case. 
While  tbe  word  "gas"  may  be  In  one  sense 
a  generic  term,  It  is  quite  plain  that,  as  used 
in  the  statute,  It  does  not  embrace  every  spe- 
cies of  gas  discovered  or  manufactured  In 
modem  times.  There  are  numerous  gases, 
manufactured  or  generated,  which  are  used 
In  art  and  manufacturing,  none  of  which  was 
contemplated  In  the  enactment  of  section 
8561.  The  manufactured  gas  then  in  use 
and  now  famished  by  the  plaintiff  Is  a  sub- 
stance produced  by  human  skill  and  art. 
Natural  gas  comes  from  the  great  laboratory 
of  nature,  all  ready  for  tbe  Immediate  use  of 
man  when  let  to  tbe  surface  of  the  earth. 

If  we  were  In  doubt  about  our  construction 
of  section  3561,  there  Is  another  rule  or  canon 
of  construction  which  may  well  be  employ- 
ed here.  The  plaintiff  claims  the  exclusive 
right  to  furnish  gas  for  lighting  the  dty  and 
Its  people.'  In  other  phrase,  It  claims  a  mo- 
nopoly In  supplying  that  article,  nnleffi  tt  shall 
be  qualified  by  a  vote  of  tbe  people.  This 
may  be  true  as  to  supplying  manufactured 
gas,  If  It  has  a  subsisting  contract  for  that 
purpose.  But  we  think  not  so  as  to  natural 
gas.  If  there  is  doubt  about  the  atent  of 
plaintifTs  monopoly.  It  must  be  resolved 
against  the  monopoly.  As  said  by  Justice 
Gordon  In  the  case  of  the  Appeal  of  the  Scran- 
ton  Electric  Light  &  Heat  Co.,  122  Pa.  154,  15 
Atl.  446,  1  L.  R.  A.  285,  9  Am.  St  Rep.  79: 
"Monopolies  c^erate  in  restraint  of  competi- 
tion, and  are  detrimental  to  tbe  public  wel- 
fare;  and  an  not  to  be  allowed  at  all  es> 


cept  where  the  resultant  advantage  Is  In  favor 
of  the  public  Public  grants  are  to  be  so 
strictly  construed  as  to  operate  as  a  surrend^ 
by  them  of  the  aover^gnty  no  further  than 
e^resaly  declared  by  tbe  language  employed. 
The  grantee  takes  nothing  by  Inference,  and, 
except  so  far  as  the  exclusive  privilege  can 
be  found  from  the  grant  Itself,  It  Is  not  con- 
ferred. •  •  •"  The  doctrine  Is  tersely  stat- 
ed by  Justice  Brewer  In  Omaha  Horse  By.  Oo. 
V.  Cable  Tramway  Co.  (0.  C.)  80  Fed.  324-^28, 
as  follows:  "He  who  says  that  the  state  has 
given  him  a  franchise,  a  right  to  do  that 
which  without  that  franchise  he  could  not  do, 
will  be  compelled  to  show  that  the  franchise, 
the  right  claimed,  la  within  the  terms  of  "his 
grant  Much  more  strenuous  must  be  the  de- 
mand upon  him  for  clear  and  explicit  language 
In  his  grant  when  he  claims  that  a  part  of  it 
Is  not  merely  the  franchise,  the  right  to  do, 
but  also  the  right  to  exclude  all  others  of  the 
public  from  exercising  the  same  right,  and 
the  state,  as  the  representative  of  the  pub- 
lic, from  according  the  same  right  to  anoth- 
er," For  other  authorities  on  the  subject,  see 
cases  dted  by  Justice  Brewer  In  bis  opinion. 

Here  we  have  the  plaintiff  holding  a  con- 
tract, by  ordinance  which  se^s  to  be  In  full 
force,  whereby  It  Is  authorized  to  fumlsta  elec- 
tric light  to  the  dty  of  Olrdeville  and  its  dti- 
sens;  and  by  Its  side,  and  on  which  the  plain- 
tiff stands,  Is  an  expired  contract  for  furnish- 
ing manufactured  gas  to  the  same  takers  tor 
the  same  purpose.  It  cannot  complain  of  tbe 
lighting  by  electridty,  because  that  Is  its  own 
enterprise.  Nor  can  It  complain  that  the  fur- 
nishing of  natural  gas  tor  lighting  trespass ea 
upon  the  plaintiff's  right  to  furnish  electric 
light,  because  that  Is  not  within  the  provi- 
sion in  section  8551.  Tbe  asserted  monopoly 
of  fumshing  gas— manufactured  gas— for  il- 
luminating purposes  Is  at  a  jnlce  fixed  by  tbe 
expired  contract,  while  the  price  charged  by 
the  defendant  for  light  by  natural  gas  Is  much 
ch&per  to  tbe  dty  and  Its  people.  The  peo- 
ple are  not  complaining  of  defendanlfs  opera- 
tions, for  they  are  greatiy  benefited  and  re- 
lieved by  them,  and  in  their  interest  the  ex- 
clusive privilege  of  plaintiff  must  be  denied. 
It  Is  our  opinion  that  tbe  demurrer  was  prop- 
erly sustained  by  the  ptrcnlt  oonrt,  and  its 
Judgment  Is  affirmed. 

Judgment  affirmed. 

BUBKET,  a  J.,  and  SPBAB,  DAYIS. 
SHAUGK,  snd  GBBW,  JJ^  conem; 

(69  Ohio  St  283) 

STATU  ex  rel.  BARKER  v.  PHILBRIOK, 
Director  of  Public  Safety. 

(Si^reme  Gnirt  of  Ohio.  Dec.  8,  1906.) 

MANDAMUS-RIOHT  Of  APPHAI* 

1.  From  the  final  jadgment  rendered  by  the 
court  of  commou  pleaa  in  mandamus,  an  appeal 

ma?  be  taken  to  the  circuit  court. 
(Syllabus  by  the  Court) 

f  L  Sm  Handamns,  vol.  SI,  Cnt  Dlf.  |  til. 
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Biror  to  Gtrcntt  Oonrt  Ftanklln  Coun^. 

i^pUcatton  bj  tbe  atste,  on  th«  relation  of 
cme  ^Barker,  for  writ  of  mandamiu  against 
one  PliUtolf^  director  of  public  lafetr. 
From  an  order  dlsmissliig  an  appeal  of  re- 
lator from  tbe  court  of  coounoa  pleai.  relattw 
brings  error. '  Rerersed. 

Stilt  In  mandamus  was  brought  In  the  court 
of  common  pleas  by  plaintiff  In  error  for  a 
peremptory  writ  to  compel  the  defendant  tn 
error  to  approve  a  voucher  for  money  al- 
leged to  be  due  the  relator  as  compensation 
fbr  his  services  as  a  sanitary  policeman  In  the 
dty  of  Columbus.  Tbe  defendant  having  an- 
awered,  and  the  relator  having  replied  to  tbe 
answer,  the  cause  was  tried  In  tbe  court  of 
common  pleas,  and  a  judgment  rendered  In 
favor  of  the  defendant.  The  relator  there- 
upon took  an  appeal  to  the  circuit  court, 
where  a  motion  to  ^smlss  tbe  appeal  was 
fnterpoaed,  and  the  nsotlon  was  sustained 
upon  the  sole  ground  that  the  cause  is  not  ap- 
pealable. To  reverse  tbe  order  of  dismissal, 
this  petition  In  error  is  prosecuted. 

James  M.  Butler  and  W.  h.  Merwlne,  for 
plaintiff  in  error.  Jones,  Addison  A  WlUlams, 
for  defendant  in  wror. 

PER  CURIAM.  Section  622%  Bev.  St 
1802,  fixes  the  traits  of  an  action  which  may 
be  appealed  to  the  circuit  court  after  a  final 
judgment  In  the  court  of  common  pleas.  It 
must  he  a  dvll  action,  an  action  of  which 
the  common  pleas  court  had  original  Jurisdic- 
tion, and  an  action  In  which  the  right  to  de- 
mand a  Jury  did  not  exist  It  Is  not  ques- 
tioned that  the  court  of  common  pleas  had 
original  Jurisdiction  of  this  action,  nor  that 
the  right  to  demand  a  Jury  upon  the  trial  of 
the  Issues  of  fact  did  not  exist.  The  circuit 
court  appears  to  have  been  of  the  opinion 
that  the  action  was  not  appealable  because  it 
Is  not  a  dvll  action.  In  Chinn  r.  Trustees,  82 
Ohio  St  236,  it  was  determined  that  tfiere 
was  no  statutory  limitation  as  to  tbe  time 
within  which  a  writ  of  mandamus  might  be 
obtained,  because  It  is  not  a  dvll  action, 
within  the  contemplation  of  the  Code  of  Civil 
Procedure.  In  Dutten  v.  Village  of  Hanover, 
42  Ohio  St  215,  the  right  to  appeal  in  a  case 
of  this  character  appears  to  have  been  de- 
nied by  counsel  upon  the  gronnd  that  either 
party  might  demand  a  Jury  open  tbe  trial  of 
the  Issues  of  fact  Tbe  conclusion  which  the 
court  reached  with  reference  to  that  question 
was  that  neither  party  could  demand  a  Jury, 
and  it  thereupon  dedded  comprehensively 
that  either  party  might  appeal  from  the 
Judgment  of  the  court  of  common  pleas.  It 
is  quite  true  that  the  report  of  the  case  pays 
no  attention  to  the  previous  dedslon,  nor  does 
It  appear  that  any  consideration  was  given  to 
the  particular  question  whether  mandamus 
bas  become,  by  virtue  of  subsequent  legisla- 
tion, a  civil  action.  In  the  later  case  of  State 
T.  Crites.  48  Ohio  St.  143,  26  N.  B.  1060;  this 
particular  subject  was  considered  by  file 


court  in  tbe  light  of  flu  changes  In  l^Uatlm 
—particularly  that  made  by  the  revlrioa  of 
18T8;  the  conclntfon  being  ttaat  "In  vtevr  of 
these  express  provislouB  of  the  statata^  It  Is 
dlfflcttlt  to  say  wliereln  a  proceeding  in  man- 
damiu dWam  in  any  material  respect  tiom  a 
dvU  actltm,  even  in  any  respect  %xeept  In 
name."  Tbe  reports  of  tbe  drcntt  eomt  aiHl 
of  this  conrt  show  that  tbe  case  of  Datten. 
Hanover  bas  been  graerally  aee^tsd  as  con- 
clusive in  favor  of  tiie  right  of  appeal  to  cues 
of  tbis  diameter.  Indeed,  we  are  not  aware 
that  stoce  tbe  dedslon  to  tiiat  case  tiie  ap- 
pealability of  a  mandamus  case  has  been  de- 
nied anywb«e  to  tbe  stat^  excejA  in  tbe  8ee> 
end  CUrcnlt  and  to  that  dradt  tbe  cue  dted 
was  for  a  time  acc^ted  as  condndve  to  tarae 
of  tbe  right  of  appeal,  to  Tlew  of  tte  e^ree* 
slons  of  this  conrt  npoa  the  subject  its  ex- 
press boldli^  to  Dntten  t.  Hanover,  and  tbe 
general  acceptance  of  that  omdnslon  throngb- 
out  tile  state,  we  think  Oie  question  aliotfd  bo 
regsrded  as  settied. 
Judgment  reversed. 

BCRKET.  a  J.,  and  BFBAB,  DAYI3, 
8HAUCE.  PBIOB,  and  CBDW.  JJ^ 


cus  mo.  7m 

TOBIN  et  aL  V.  TOBIN  et  aL  > 
(Supreme.  Court  of  Indiana.   Jan.  1%  1901) 

WltLS-tmCEKTAINTT— DBBCBIPnON  OF 
RBALTT. 

1.  A  will  Which  by  item  1  giree  to  Q.  the 
east  half  of  a  certain  quarter  section,  "bdui 
the  80  acres  on  which  I  now  live,"  hi  item  3 
alves  to  S.  for  life  land  described  as  uie  same 
Half  of  said  quarter  section  and  a  certain  qnar- 
ter  of  another  quarter  section,  "being  the  bal- 
ance of  my  real  estate,"  and  by  item  3  on  the 
deatii  of  S.  gives  the  others  ''said  120  acres 
described  in  Item  2,"  Is  not  void  for  uncertain- 
ty, as  it  may  be  made  eertato  by  extnweou 
evidence. 

Appeal  nrom  Otrcnlt  Oonrt;  Tipton  OonntT; 
J.  F.  Elliott  Judge. 

Adlon  by  John  Tobto  and  otbers  agstost 
Babrina  Tobto  and  others.  Judgment  for  de- 
f endanto   Plidntiffs  appeal.  Affirmed. 

Oglebay  ft  Oglebay,  for  appellants.  If.  SL 
Shell  and  OUfcffd  &  Oiffwd,  for  appelleea. 

MONKS,  J.  Appellants  commenced  thte  ac- 
tion by  filing  a  verified  complatot  and  bond 
asking  to  have  the  last  will  of  William  Tobin 
adjudged  void  and  the  probate  thereof  set 
aside.  A  demurrer  for -want  of  tocts  was  saa- 
talned  to  the  complaint  and,  ai^Uante  falling 
to  plead  further,  Judgment  waa  roidered  in 
favor  of  Bi^ellee&  The  will  reads  as  follows: 

"In  the  name  of  the  Benevolent  Father  of 
All.  I,  WUliam  Tobln,  of  Tipton  Countr.  In- 
diana, being  of  sound  and  disposing  mind  and 
memory,  and  realizing  the  nncortato^  of  bo* 
man  life,  do  make  publish  and  declare  this  to 
be  my  last  will  and  testament  Item  1.— I 
give  and  devise  to  my  son  Qwrg»  TotAa  tiie 
east  half  of  tbe  south-west  quarter  of  sedh» 

^  Rebearlas  denied. 
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83,  Township  22,  Range  S.  east,  In  Tipton 
county,  State  of  Indiana,  being  the  eighty 
aerea  on  which  I  now  live  subject  to  the  fol- 
lowing conditions  nsmely;— That  my  said  son 
Geo^  shall  maintain  and  support  in  comfort, 
my  wife  Sabrlna  Tobin,  In  the  home  where 
■he  now  resides,  on  said  reel  estate,  and  at 
the  death  of  my  said  wife  said  real  estate 
shall  vest  in  fee  simple  In  my  said  son.  Item 
2.— I  give  and  beaneaUi  to  my  wife  Sabrina 
Tobln,  the  nse  rente  and  proflts  daring  her 
natoral  life  time,  of  tbe  following  described 
real  estate  In  Tipton  Coonty,  State  of  In- 
dlana,  to-wlt;-^?fae  Bast  half  of  the  Sootb* 
west  quarter  and  the  North-west  quarter  of 
tbe  South-east  qnarter  all  of  Section  83,  Town- 
ship 22,  North  Range  B,  Bast,  being  the  bal- 
ance of  my  real  estate.  I  also  bequeath  to 
my  said  wife  all  my  personal  property  owned 
by  me  at  my  death.  My  said  wife  shall  pay 
all  my  debts  and  shall  pay  all  taxes  and  as- 
aeesment  against  said  120  acres.  Item  3.— At 
the  death  of  my  said  wife  I  give  and  derlse 
■aid  120  acres  described  In  Item  2,  of  tills 
Will,  to  my  children  and  grand-children  as 
followsr— Ttj  each  of  my  children,  Mary  O'Mal- 
ley,  Bridget  Farr,  Bmannel  Tobln,  Christopher 
Tobln  and  William  Tobln  I  give  and  devise 
the  undivided  one-seventh  of  said  120  acres  in 
fee  simple.  To  my  two  graDd-cblldren  Bd- 
mnnd  Caldwell  and  Qertrude  Caldwell,  dill- 
dren  o£  my  daughter  Marcella  Caldwell,  I  give 
and  devise  the  undivided  one-seventh  of  said 
120  acrea.  To  the  children  of  my  son  John 
Tobin.  I  give  and  devise  the  undivided  one- 
seventh  of  said  120  acres." 

It  is  insisted  by  appellants  that  the  provi- 
sions of  said  will  are  so  uncertain  and  Incon- 
sistent that  It  Is  impossible  to  carry  out  and 
enforce  the  terms  thereof,  and  that  said  will 
Is  void  tee  ttiat  reason.  It  Is  a  well-settled 
Tjie  ttiat  the  intention  of  a  testator  must  in 
all  cases  govern  the  construction  of  a  will  un- 
less In  violation  of  some  rule  of  law.  To  as- 
certain the  testator's  Intention  th  court  may 
bear  evidence  of  the  situation,  circnmstan-  | 
ces,  and  surroundings  of  the  testator  when  the 
will  was  made,  and  the  state  and  description 
of  his  property.  Although  a  will  may,  on 
the  face  thereof,  appear  to  be  uncertain,  and 
to  contain  repugnancies,  or  Inconsistent  state- 
ments, yet  If  the  court,  by  putting  Itself  in 
the  position  of  the  testator.  Is  able  to  under- 
stand and  apply  the  language  of  the  will,  and 
determine  the  intention  of  the  testator,  the 
same  will  be  given  effect  with  such  uncOTtain- 
ties  and  repugnancies  removed.  Pate  v.  Bush- 
ong  (No.  20,254,  this  term)  69  N.  B.  291,  and 
cases  dted.  As  was  said  in  Pate  v.  Bushong, 
supra:  "It  Is  well  established  that,  however 
many  errors  there  may  be  In  a  description, 
either  of  the  devisee  or  the  subject  of  the 
devise.  It  will  not  avoid  the  bequest  If,  after 
rejecting  the  errors  or  false  words,  enough 
remains  to  show  with  reasonable  certainty 
what  was  intended  when  considered  from 
the  position  of  the  testator."  When  a  person 
makes  a  will  fiw  presumption  Is  that  be  In- 


tends to  dispose  of  an  of  his  property,  unless 
It  Is  rebntted  by  the  terms  ot  the  will  or  other 
evidence  to  the  contrary.  Pate  v.  Bushong 
(No.  20,254,  this  term)  69  N.  B.  291,  and  cases 
dted.  There  is  nothing  In  the  will  to  rebut 
this  presumption.  It  Is  clear  from  the  lan- 
guage of  the  will  tliat  the  testator  intended 
to  dispose  of  200  acres  of  land.  If  we  take 
only  the  specific  description  of  the  real  estate 
wittiout  looking  to  the  general  description  or 
seeking  to  asctttain  the  tateotlon  of  the  testa- 
tor, he  only  devised  120  acres.  The  alleged 
uncertainty  la  caused  by  the  description  in  the 
second  Item  of  the  same  60  acres  devised  in  the 
first  Item  to  George  Tobln  In  fee  simple.  The 
second  item  declares  that  the  land  devised 
thereby  Is  "the  balance  of  my  real  estate.** 
meaning  that  all  of  bis  real  estate  not  devised 
In  the  first  Item  to  George  Tobln  in  fee  sim- 
ple is  devised  by  the  second  Item  to  his  wife 
for  life.  The  land  devised  to  George  Tobln 
in  the  first  Item  Is  described  by  the  general 
description  of  "being  the  eighty  acres  up(m 
which  1  now  live,"  and  'In  the  home  In 
which  she  (my  wife)  now  resides,  on  said 
real  estate."  It  Is  evident  from  the  will  that 
the  specific  description  of  the  80  acres  Is  erro- 
neous In  either  the  first  or  second  Item  there- 
of. If  we  omit  the  specific  description  of  said 
80  acres'  In  said  first  and  second  Items,  the 
wUI  reads:  "Item  1.  I  give  and  devise  to  my 
son,  George  Tobln,  the  eighty  acres  on  which 
I  now  live,  subject  to  the  following  condi- 
tions, etc  •  •  •  Item  2.  I  give  and  be- 
queath to  my  wife,  Sabrina  Tobtu,  during  her 
natural  life  time  the  use,  rents  and  profits  of 
the  balance  of  my  real  estate,  etc.  •  •  ♦ 
Item  8.  At  the  death  of  my  wife  I  give  and 
devise  said  120  acres  devised  In  item  2  of  this 
win  to  my  children  and  grandchildren,  as  fol- 
lows," etc.  Evidence  to  Identify  the  80  acres 
of  land  on  which  the  testator  lived  when  the 
will  was  made  and  the  "balance  of  bis  real 
estate"  not  devised  by  the  first  Item  of  the 
will  Is  clearly  admissible.  Fate  v.  Bushong, 
supra.  Even  If  the  Intention  of  the  testatOT 
cannot  be  clearly  determined  from  reading  the 
will  on  account  of  Its  uncertainty  or  repugnan- 
cies, evidence  of  the  situation,  surroundings, 
and  circumstances  of  the  testator  when  the 
will  was  made,  and  the  state  and  description 
of  his  property  at  that  time,  may  enable  a 
court  to  understand  and  apply  the  language  of 
the  will  so  as  to  carry  out  said  intention. 
Pate  V.  Bushong,  supra,  and  cases  dted. 
When  this  can  be  done,  the  will  cannot  be 
adjudged  void  for  uncertainty  or  repugnancy. 
It  Is  only  where,  after  the  admission  of  all 
evidence  which  law  allows  to  be  admitted, 
the  court  is  unable  from  the  face  of  the  will 
and  the  consideration  of  such  evidence  to  de- 
termine the  testator's  Intention,  that  it  will 
adjudge  that  the  will  In  whole  or  in  part  Is 
void  and  unenforceable  for  uncertainty.  Page 
on  Wills,  SS  48,  822. 

It  follows  that  the  court  did  not  err  in  sus- 
talifing  the  demurrer  to  the  complaint.  Juf^E- 
ment  affirmed. 
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(181  iDd.  889) 

OOODMAIT  T.  STATB. 

tSniireme  Court  of  Indiana.   Jan.  8,  1004.) 

CRIMINAL  LAW— TRIAL—LOSS  OP  INFORBiA- 
TlON— aUBSTITUTED  INFORMATION. 

1.  Under  Bnma'  Rev.  SL  1901,  S  1746,  pro- 
Tiding;  that,  in  case  of  the  loss  of  an  informa- 
tion, the  prosecuting  attorney  mar  file  anothttt 
and  the  prosecution  shall  proceed,  and  trial  be 
had  without  any  delay  from  that  cause,  it  is 
not  necessary  that  an  information  Sled  in  place 
of  One  lost  shall  be  a  cop;  of  the  first  infor- 
mation. 

2.  Under  Bams'  Rev.  St  1901,  i  1746,  aa- 
tboilzinff  the  filing  of  a  new  informatioD  in 
place  of  one  lost,  It  la  not  necessary  that  a&- 
cased  be  again  arraigned,  or  plead  to  the  sub- 
stituted information. 

Appeal  from  Clrcnlt  Court,  Spencer  CountT; 
B.  M.  Swan,  Judge. 

Oeorge  Goodman  was  coaTlcted  of  an  aa- 
sanlt  and  battery  with  Intent  to  commit  man- 
slai^bter,  and  appeals.  Affirmed. 

W.  JS.  Bennett  and  B.  J.  Crensbaw,  for  ap- 
pellant. G.  W.  Miller,  Atty.  Gen.,  U.  W. 
Toungblood,  W.  O.  Oeake,  a  O.  Hadl^,  and 
Ij.  Q.  Botluchlld.  for  the  Stata 

DOWLING,  J.  An  Information,  founded 
upon  an  affidavit  daxging  the  appellant  with 
an  aasanlt  and  battery  with  the  felonious  In- 
tent to  commit  murder,  was  filed  the 
prosecntlng  attorney  in  the  Spencer  clrcnlt 
cou^  The  appellant  who  wa>  already  in 
CDBtody  under  a  commitment  by  a  Jnstlce  of 
the  peace,  waived  arraignment  and  pleaded 
"Not  gnilt:^  to  the  felony  charged.  The 
eanae  was  called  for  trial  ^rll  11, 1803,  and 
at  this  point  the  record  shows  that  the  fOIIow- 
big  proceedings  took  place:  "Comes  now  the 
plaintiff,  by  Union  W.  Tonngblood,  prosecut- 
ing attorney;  comes  the  defmdant  In  person 
and  by  his  attorney,  Louis  N.  Savage;  and 
this  canse  being  called  tax  ttM  at  the  time 
assigned  therefor,  on  the  suggestion  of  the 
parties  herein  that  the  affidavit  and  Informa- 
tkm  are  not  present  In  court  the  defendant's 
attorn^,  for  him,  waives  the  presence  of  the 
same,  and  agrees  to  hold  the  trial  of  this 
cause  and  proceed  therewith  as  if  said  affi- 
davit and  Information  were  present  In  court; 
and  plaintiff  therenpon  flies  a  substitute  In- 
formation and  affidavit  as  for  lost  affidavit 
and  information  herein,  which  affidavit  and 
information  are  In  the  words  and  figures  as 
follows."  These  pleadings  are  thai  fully  set 
out  in  the  record.  The  cause  was  thereupon 
submitted  to  the  Jury,  and  the  trial  resulted 
In  a  verdict  of  guilty  of  an  assault  and  bat- 
tery with  the  Intent  to  commit  manslaughter. 
Over  motions  for  a  new  trial  and  In  arrest 
Judgment  was  rendered  upon  the  verdict 

The  reasons  for  which  a  new  trial  was  de- 
manded were  "(1)  that  there  was  no  written 
charge  against  the  said  defendant  the  orig- 
inal papers  having  been  lost  and  no  copy  of 
same  filed;  (2)  that  the  said  defendant  was 

1  L  Bee  Indictment  and  mtonnatlon.  vol.  tl.  Cent 
Stg.  I  lEB. 


never  arrested  or  arraigned,  or  plea  entered 
to  the  affidavit  and  faifonuation  filed  on  the 
11th  day  of  April,  190S,  and  under  which  be 
was  tried  and  found  guilty  on  the  ISth  day  of 
April,  180&."  The  grounds  of  the  mollcm  in 
arrest  of  the  Judgment  were  the  same,  in  sob- 
stance,  as  the  reasons  assigned  for  a  new 
trial.  The  errors  relied  iqron  fw  a  revenal 
of  the  Judgment  on  tills  app«U  are  the  de- 
dslotts  of  the  court  overruling  these  motions. 

The  effect  of  the  express  stipulation  of  the 
appellant  by  bis  attorney,  in  his  presence,  in 
open  court,  that  he  waived  the  prodnctUm  of 
the  affidavit  and  Information,  and  agreed  to 
be  tried  as  If  they  were  presait  need  not  be 
considered.  The  information  having  been 
lost,  the  prosecuting  attcvuey,  notwithstand- 
ing the  waiver  by  the  appellant  filed  another. 
This  was  all  that  the  statute  required.  Sec- 
tion 1746,  Bums'  Rev.  St  1801.  The  trial 
then  proceeded  without  objection  on  the  part 
of  the  appellant  No  question  concerning  tlie 
new  Information  was  made  by  motion  or  by 
plea  in  abatement  and  none  Is  made  now, 
except  that  It  Is  said  that  the  second  in- 
formation was  not  a  copy  of  the  first  The 
law  says  nothing  about  a  copy.  But  If  It  did, 
the  substituted  Information  wonld  have  been 
unobjectionable.  The  record  shows  that  it 
was  a  copy.  The  new  Information  took  the 
place  of  the  original,  which  was  lost  No 
second  arraignment  or  plea  was  necessary. 
The  appellant  was  tried  upon  the  same 
charge  to  which  he  had  already  pleaded. 
Schultz  V.  State,  15  Tex.  App.  266,  49  Am. 
Rep.  194;  Ganaway  v.  State,  22  Ala.  772; 
People  V.  McEIvalne,  125  N.  Y.  696.  604,  e05. 
26  N.  E.  829.  The  motions  for  a  new  trial 
and  In  arrest  of  Judgment  were  prop^ly  over- 
ruled. 

We  find  no  error.  Judgment  affirmed. 

(Ol  Ind.  C16) 

BOARD  OF  COMTIS  OF  NEWTON  COUN- 
TY V.  STATE  ex  rel.  BRINOHAM. 

(Supreme  Court  of  Indiana.  Jan.  8,  1904.) 

CONSTITUTIONAL  LAW  —  SPECIAL  LAWS  — 
"COCNTY  BUSINBSS"  —  CONSTRUOTION  Or 
GOURTH008K  —  RELOCATION  OF  COUNTT 
SEAT— lUPUBD  P0WBR8. 

1.  The  building  of  a  coontr  coarthouse  is 
"county  business."  within  the  meaning  of 
Const,  art.  4,  §  22,  forbidding  the  passage  of 
local  or  special  laws  regulating  county  bnsuiesa. 

2.  The  building  of  a  county  conrthonse  does 
not  lose  the  character  of  coan^  business, 
within  the  meaning  of  Const  art.  4,  (  22,  pro- 
hibiting local  or  special  laws  regulating  conn- 

gbuRmess,  merely  because  the  ^vision  for 
e  construction  of  a  courthouse  is  made  a  part 
of  a  legislative  enactment  for  the  relocation  of 
a  county  seat 

3.  The  power  of  the  General  Assembly  to  leg- 
islate in  reference  to  the  location  of  comity 
seats  does  not  include  an  implied  power  to 
provide  for  and  regulate  the  building  of  a 
county  courthouse. 

4.  Act  March  2,  1898  (Acts  1809.  p.  210.  c 
130),  relative  to  the  relocation  of  the  tounty 
seat  of  Newton  county,  jprovidea  by  sections  2 
and  10  (pens  210,  213)  that  the  successful 
petltionsrs  for  relocation  shall  pay  all  coats  «f 
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appraisement  of  the  public  property  at  tiie  old 
Bite,  shall  presept  the  coaoty  with  not  leas 
than  two  acres  of  ground  at  the  new  site, 
cause  plans  aud  speci&cations  for  a  new  court- 
lioose  to  be  prepared  and  par  all  costs  thereof, 
whereupon  the  board  of  eommissiouera  shall 
order  tfifl  new  buildings  oreeted  according  to 
such  plana  and  specificattona.  Section  12  (page 
213)  declares  that  a  special  tax  shall  be  as- 
sessed and  collected  of  the  anccessfnl  town- 
ship and  paid  into  the  county  treasury  in  an 
amount  equal  to  the  appraised  value  of  the 
county's  property  at  the  old  site,  and  shall  or- 
dsr  the  sale  of  a  sufficient  number  of  bonds  to 
pay  for  the  construction  of  the  new  buildings. 
Section  17  (page  214)  declares  that,  If  the  elec- 
tion proTided  for  Is  not  carried  for  relocatioo, 
or  if  an  election  be  not  held  within  two  years 
(section  18,  p.  215),  It  shall  be  the  duty  of  the 
commissioners  to  grant  a  petition  for  the  con- 
struction of  new  buildings  at  the  old  site  with- 
in two  days  after  Its  flllaf,  and  within  the  next 
two  days  to  take  steps  to  procure  idans  and 
specifications  for  the  new  buildings,  etc.  Sela 
to  rMulate  the  building  of  the  courthonse,  so 
w  to  be  in  contravention  of  Const,  art.  4,  {  22, 
declaring  that  the  Qeneral  Assembty  shall  not 
pass  toeol  or  specfal  laws  regulating  county 
onalneBS. 

S.  The  Invalid  portion  of  the  act,  regulating 
the  building  of  the  courthouse,  is  so  iutimatdy 
connected  with  the  portion  relative  to  the  re< 
location  of  the  coun^  seat  that  the  latter  pio- 
vlslon  cannot  be  Sustained. 

Appeal  from  Circuit  Coart;  Wlilte  Oovnty; 

T.  F.  Palmer,  Judge. 

Mandate  proceedings  by  the  state  of  Indi- 
ana, on  the  relation  of  Elmer  B.  Bringbam, 
against  the  board  of  commissionerB  of  New- 
ton  county.  From  a  judgment  granting  the 
writ  respondents  appeal.  Reversed. 

A.  0.  HarriB.  William  DaROcta,  and  F.  C. 
Outter,  for  app^lanta,  EL  B.  Sellen  and  Da- 
Tldaon  ft  BoQlda,  for  appellee. 

HADLBT,  J.  TUB  la  a  mandate  proceed- 
lag  to  compel  ttw  board  of  commlaalonen  of 
Mewtott  counlT  to  let  a  contract  and  build 
a  conrtlioaae  at  Ooodland,  In  aaid  county. 
Tbe  oomplaiot  and  altonatlve  writ  atate  tbe 
same  facts  which  the  circuit  court  bold  suf- 
ficient on  demurrw.  The  aK>ollant  anawned 
in  four  special  paragraphs,  each  of  whidh  tiie 
court  beld  Inauffldent  on  demurrer,  and  or- 
dered  aiq)ellant  "to  let  tbe  ccmtiact  for  and 
cause  a  courthouse  to  be  constructed  at  tbe 
town  of  Goodland  wltliout  delay."  Tbe  ac- 
tion ia  grounded  on  a  proceeding  to  relocate 
tbe  county  aeat  undo:  tbe  provlslmui  of  an 
net  of  tbe  Goieral  Assembly  approved  Mardi 
2,  1889  (Acta  1889,  p.  210,  c.  180).  Tbe  com- 
plaint shows  a  compliance  with  all  tbe  re- 
qalrements  of  tbe  act  and  a  succeMTuI  vote 
on  a  petition  for  a  relocafirai  at  tbe  town  of 
Ckwidland.  Tbe  chief  questltms  InTOlved,  and 
wblcb  arise  upon  the  pleadings,  rest  upon 
ttatt  constitutional  vaUdity  of  tbe  act  of  1880, 
supra,  and  tbe  construction  to  be  glren  car- 
tain  proTlslons  tbe  act  "concerning  couib- 
t7  business,"  known  as  the  "County  R^orm 
Lkw,"  approred  March  8,  1889  (Acts  1899, 
pw  sis.  c.  164).  Appellant  affirms  that  the 
act  is  nnoonstitntional  for  several  reasons, 
but  undv  tbe  view  at  tbe  case  we  bare  tak- 


«i  it  Is  necessary  to  consider  only  one; 
namely,  is  the  act  Invalid  under  section  22 
of  article  4,  Const,  wfaldi  declares  tiiat  "tbe 
General  Ass^bly  shall  not  pass  local  or  spe- 
cial laws  •  •  •  regulating  county  or 
township  bnstaies^'7  A  decision  of  this  ques- 
tion Involves  tbe  Inquiry  (1)  is  the  building 
of  a  conn^  courthonse  for  county  puiposas 
with  county  revenue,  county  business?  and 
(2)  does  thB  act  under  review  undertake  to 
rcffolate  the  building  «l  the  courlbouse  in 
Newttm  county,  within  the  constitutional  in- 
hibition? 

1.  In  approaching  tbe  oonstderatlai  of  the 
subject  we  give  sudi  respectful  beed  as  du- 
ty warrants  to  tiie  Influences  alleged  by  coun- 
sel for  appellee  to  have  induced  tbe  Qeneral 
Assembly  to  adopt  the  special  legislation  in 
question.  They  say:  "Tbe  Legislature  bad 
before  It  the  disturbed  omdltlon  of  tbe  coun- 
ty; tbe  40  years  «r  unrest  and  <U8tcactlon 
over  the  removal  qnestlMi;  and  it  would 
seem  dear  that  tbe  great  desideratum  was 
the  termination  of  tbe  strife,  and  the  padfl- 
catltm  of  tbe  conntr*  To  acconiplitii  this* 
legislation  coercive^  decisive,  and  incluslTO 
was  necessary.  This  is  apparrait  from  tbe 
mandabny  cSiaracter  of  the  act  In  case  of 
an  insufficient  vote  In  favor  of  removal  ttt 
board  is  required  tiie  seventeenth  section 
to  act  upon  a  petition  for  tbe  btiilding  of  a 
courthouse  at  Eemtland  within  two  days  aft- 
er ita  preeraitatlon.  If  tbe  act  bad  provided 
for  nothing  more  than  the  removal  of  tbe 
county  seat  and  a  meoessful  vote  had  been 
taken,  tbe  sUnnlsh  line  only  of  the  contest- 
ants vrauld  have  been  passed,  leaving  tbe 
building  of  a  courthouse  still  undetem^ed, 
with  posdbly  a  majwi^  of  both  board  and 
county  council  disposed  to  baffle  or  defeat 
tbe  consummation  oi  tbe  lemonl  project" 
Going,  In  some  parUculan,  somewhat  beycmd 
the  limit  of  Judicial  knowledge,  and  giving 
effect  to  undenied  statements  of  counsel,  we 
find  ia.  veriflcatton  of  the  suggestion  above 
noted  that  Newton  county  Is  80  miles  rxvrth 
and  south,  and  13  miles  east  and  west 
Kentland,  tbe  present  county  seat  Is  located 
two  miles  north  of  tbe  soutbnn  boundaiy, 
and  three  miles  east  of  the  western  bound- 
ary, and  has  no  railroad  facilities  except  sneb 
as  are  afforded  by  a  single  road  running  prac- 
tically east  and  west  Tbe  original  court- 
house, built  In  1860,  and  which  la  atlll  In  use, 
and  contains  all  the  court  and  public  records 
ot  tbe  county,  is  a  plain,  cheap  wooden 
structure,  so  advanced  In  decay  and  dllapl- 
dati<m  that  the  entire  edifice  Is  said  to  shake 
when  tbe  court  beU  Is  rung  over  IL  In  tbe 
last  20  years  tbe  board  ot  commissioners  baa 
entered  an  ar&et  for  tbe  construction  of  a 
new  and  adequate  courthouse  at  Kentiand, 
and  has  ordered  and  held  three  elections— two 
unsuccessful  and  one  successful-^for  the  re- 
moval of  the  county  seat  to  another  place, 
but  all  plans  and  effiorto  ban  been  frustrat- 
ed by  disagreements  and  contentions,  and  to 
this  date  nothing  bi^s  approached  a  perma- 
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nent  location  and  pcnnanent  public  bnUd- 
Ingg,  nearer  tban  an  order-btx^  entrr*  This 
unfortunate  situation  appeals  tor  an  earnest 
eScfft  to  find  some  snffldoit  ground  upon 
vlUcb  the  act  of  1889  may  be  sustained.  But 
In  Indulging  a  desire  to  serre  the  Inhabitants 
of  Newton  county  ve  most  not  let  our  seal 
lead  na  from  the  plain  duty  of  glTlng  effect 
to  the  Oonatltntton.  The  people  of  Newton 
county,  as  much  as  of  any  othor  part  of  tb» 
state,  were  pardes  to  the  solemn  compact 
that  the  proTlaions  of  the  Constitution  sbould 
be  held  to  be  the  paramount  law  of  the  state; 
and,  among  other  things,  that  the  rights,  du- 
ties, and  powers  ot  the  leglslatfTO  branch  of 
the  state  govemmuit;  as  defined  and  deteiv 
mined  that  Instroment,  ahouU  be  thweby 
ciKiclnalTely  fixed.  Therefore,  a>  Interpret- 
ers of  the  Gcmstitutlon,  we  have  no  right  or 
poww  to  yl^  to  sentiment  or  expedleiU7. 
and  bestow  iqion  It  a  meaning  not  intended 
by  file  tramers.  If,  when  the  Gonatltntlott 
was  adopted,  the  buUdlng  of  a  county  conrt- 
hoose  wldi  county  means,  upon  county 
grounds,  for  county  purposes,  waa  generally 
consldued  and  treated  orer  the  state  as 
. county  buBlnesa,  and  was  Intended  by  the 
convention  to  be  embraced  within  the  claasi- 
flcattoD  ot  county  business  as  contained  In 
section  22,  art  4»  then  it  must  be  held  that 
llie  Legialature  tuid  no  power  to  pasa  a  local 
or  special  law  regulating  the  tame.  To  reg- 
ulate is  to  direct  by  rule  or  restriction.  Bon* 
Tier,  Law  Diet  The  phrase  "county  busi- 
ness" has  no  prescribed  or  technical  mean- 
log,  and  the  definition  must  be  sought  In  the 
previous  history  and  practices  of  the  states 
Statfl^  T.  HoUiday.  ISO  Ind.  216,  238,  4»  N.  B. 
14,  42  L.  B.  A.  820;  State  T.  Boby,  142  Ind. 
168,  182,  41  N.  B.  14fi,  88  L.  B.  A.  218,  61 
Am.  St.  B^  174;  Insurance  Go.  t.  Talbot, 
118  Ind.  878,  878^  14  N.  B.  686,  8  Am.  St 
Bep.  606;  Stout  t.  Board,  107  Ind.  818,  348, 
8  M.  B.  222.  If  we  can  ascertain  the  popular 
sense  in  ^rtilch  the  tana  was  employed  in  the 
laws  and  Institutions  of  the  state  ivlor  to  the 
constitutional  conraitUm  of  189^  we  may 
safely  accept  that  as  the  sense  in  which  the 
constitution  makm  intended  It  should  have 
In  that  Instrumrait 

Preliminary  to  Qie  Ustorlcal  Inquiry,  we 
call  attention  to  flie  fact  that  in  the  organ- 
isation ot  the  state  goTemmeat  the  territory 
of  the  state  was  subdl-rlded  into  counties, 
townships,  dties,  and  towns  as  goremmental 
agendea,  and  each  subdivision  bad  conferred 
upon  It  certain  powers.  lights,  and  duties  of 
a  local  character;  that  Is,  to  be  exercised  and 
enjoyed  within  the  particular  district  for  lo- 
cal 'benefit  and  In  which  other  parts  of  the 
atate  had  no  direct  hiterest  or.  concern. 
Among  these  were  the  care  <tf  the  poor,  the 
construction  and  maintenance  of  highways, 
of  schoolhoUses,  aaylum  for  the  poor,  jail. 
coOTthouse,  and  such  other  public  buildings 
as  became  necessary  In  supplying  adequate 
accommodations  for  the  discharge  of  the  du- 
ties required  of  the  epunty  or  township. 


These  and  other  like  matters,  which  the  mu- 
nicipality la  required  to  provide  with  Itt  own 
revenues,  and  according  to  the  discretion  and 
}u^:ment  of  Its  own  trfUcer^  and  whldi  af- 
fect neither  the  perstHial  nor  jsoperty  rights 
of  dtiaens  outside  the  district  are  naturally, 
accurately,  and  logically  termed  "coun^  bnat* 
ness,"  or  "township  business,"  as  the  case 
may  bsu  How  was  it  tarmed  In  tlie  early 
history  of  the  state?  At  the  first  session  of 
the  General  Assembly,  held  at  Cwydon  In 
1816,  our  presoit  system  of  boards  of  county 
commissioners  was  adopted)  It  being  declared 
In  the  opening  lines  "that  there  shall  be^ 
and  hereby  is  organized  in  each  county  ot  this 
state  a  board  of  commissioners  for  transact- 
ing county  business"  and  by  section  4  it  was 
provided  that  the  board,  when  elected  and 
qualified,  shall  constitute  a  body  politic  and 
corporate,  and  shall  "do  and  transact  on  be- 
half of  the  county,  all  business  that  shaU  be 
aaslgned  to  them  by  law."  Ads  1816.  pt  115. 
In  1831  an  act  was  passed  '*to  jregulate  the 
mode  of  doing  county  business  In  the  several 
counties  ot  this  state,"  in  vhlch  sections  1 
and  4  of  the  act  of  1816  were  readopted  nn- 
dir  their  old  numbers,  and  in  inescrlUiqc  cer> 
tain  duties  required  of  the  commissioners  sec- 
tion 24  enacts  *The  circuit  courts  in  counties 
where  court  housa  shall  not  have  been  erect- 
ed, shall  be  holden  for  tlie  time  bdng  at  the 
place  designate  by  law,  or  selected  by  the 
court;  and  the  boards  ot  commissioners  In 
such  counties  shall,  with  all  convoilent  speed, 
proceed  to  the  completion  of  a  court  hous^ 
Jail,  and  other  public  buildings  for  the  same, 
and  keep  the  same  in  repair."  Bev.  St  1881, 
p.  129,  c.  20.  Again,  In  188%  an  act  was 
passed  "regulathig  Qie  mode  of  doing  county 
businen  In  the  sevaal  counties  of  this  states" 
In  which  it  was  provided  that  comity  boards 
of  commissioners  should  do  whatever  should 
be  by  law  assigned  to  them,  and  in  which  act 
section  24  of  the  act  of  1831  was  re-enacted. 
Bev.  Bt  1888.  p.  160,  c.  21.  In  the  revision 
of  1848  the  same  provisions  were  continued, 
and  section  21  was  made  to  read  as  follows: 
"The  board  of  county  commissioners  shall 
proceed  to  cause  a  court  bouse,  jail,  and  pub- 
lic ofiloes  for  the  deA.  reorader  and  auditor 
to  be  erected  and  furnished,  where  the  same 
has  not  been  done;  and  shall  keep  all  the 
public  buildings  in  repair."  Bev.  St  1843,  pp- 
181,  184,  c  7.  The  act  of  1843  was  the  law 
when  the  Omstitutton  was  adopted,  and  con- 
tinued the  law  (Gonstitutional  Schedule  Nam 
1>  until  18S2,  when  another  act  of  the  same 
general  tenor  was  passedv  mtltied  "An  act 
for  the  OEganlsation  of  county  boards,  and 
ia«scrlblng  some  of  their  powers  and  duties**; 
section  16  of  which  act  reads  thus:  "Su^ 
commissioners  shall  cause  a  court  house,  jail, 
and  public  offices  to  be  erected  and  furnished, 
where  the  same  has  not  been  done;  and  shall 
keep  all  public  buildings  In  repair,  and  such 
■offices,  if  practicable,  shall  be  made  flreproctf 
and  shall  be  occupied  by  such  officers  re- 
spectively." Bev.  St  ias2,  pb  227(  e.  2a 
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This  section  Is  still  In  force.  Sectlw  7833, 
Burns'  Rer.  St  1901.  The  history  of  state 
legislation  discloses  tiiat,  \rblle  the  people 
were  not  agreed  as  to  the  most  expedient 
method  of  doing  county  business,  they  were 
always  united  In  the  view  that  the  building 
of  county  courthouses  was  a  part  of  it 
While  the  commissioners'  act  of  1819  was  In 
fall  force  and  effect  the  Legislature,  in  1824 
(Rer.  St  1824,  p.  8^  c.  IS),  passed  anoth» 
general  law  authorizing  the  several  Justices 
of  the  peace  of  each  county  to  organize  tbem- 
selres  into  a  hoard  to  do  the  county  business, 
and  providing  that  upon  such  organization 
being  perfected,  the  existing  board  of  com- 
missioners of  the  county  should  thereby  be 
dissolved,  and  all  the  powers  and  duties  Im> 
posed  upon  such  commissioners  by  law  should 
be  transferred  to  the  board  of  justices  of  the 
peace.  SnbseQueotly  certain  counties  were 
authorized  by  special  acts  to  select  three  trus- 
tees to  do  their  county  business,  and  others 
to  organize  boards  of  supervisors  for  the 
same  purpose.  At  least  four  agencies  were 
legalized  to  do  county  bnsluess,  and  this  plu- 
rality accotmts  for  the  language  used  in  many 
contemporary  special  acts  for  the  relocation 
of  county  seats.  In  these  latter  acts  It  is 
also  plainly  apparent  that  the  construction 
of  public  buildings  for  the  use  of  the  county 
was  regarded  by  the  people  as  comity  bust- 
nees  prior  to  the  adoption  of  the  Constitution. 
From  1816  to  1851  S9  counties  were  granted 
special  enactments  for  the  removal  of  county 
seeta,  and  In  every  Instance  save  one  (Swit- 
zerland county— 1849)  proceedings  under  the 
removal  act  ended  with  the  deQnite  fixing  of 
the  new  place;  of  fbe  88,  in  23  counties,  by 
special  provision  in  the  act  the  building  of 
the  courthouse  at  the  new  site  was  left  to  the 
"board  doing  county  business."  '^e  board 
of  commiationers,"  "the  board  of  Justices  of 
the  peace,"  or  "board  of  supervisors,"  accord- 
ing, as  the  board  doing  the  county  business 
of  the  particular  county  was  called,  to  be  ac- 
complished under  the  general  laws  In  force  at 
the  time;  and  In  the  remaining  15  counties 
the  act  concluded  without  any  mention  of 
who  should  construct  or  how  the  public 
buildings  should  be  provided.  The  confusion 
in  the  admlnistratloD  of  county  and  town- 
ship affairs,  which  had  resulted  from  the 
general  rule  of  legislation  that  "any  member 
could  have  what  his  own  people  wanted"  had 
grown  so  inconvenient  and  nnsatlafact<nry  as 
to  create  a  popular  demand  for  a  remedy. 
This  18  shown  by  the  debates  In  the  constitu- 
tional convention.  Mr.  Pettlt,  having  called 
attention  to  the  deplorable  state  of  affsirs. 
that  made  it  Important  for  the  dtben  when 
be  stepped  over  the  boundary  line  from  one 
county  to  another  to  first  inform  himself  as 
to  the  laws  he  was  under,  made  a  strong  ap- 
peal for  a  single  system  of  laws  that  should 
be  uniform  in  their  operation  throughout  the 
vtate.  "If  this  is  not  done,"  said  he,  "you  are 
leaving  undone  the  very  thing  whlc^  most  of 
all  we  axe  sent  tsen  to  do."  "The  whole  oxh 


presalon  of  our  laws,"  he  coatinaes.  "and  al- 
most the  whole  necessity  of  calling  tills  con* 
ventlon,  was  to  do  away  with  local  legisla- 
tion." Const.  Deb.  vol.  2,  pp.  1765-1771.  At 
the  time  of  these  assertlcaia,  cCunty  bushiess, 
including  the  bulldiog  of  courthouses,  was  be- 
ing conducted  in  some  counties  by  boards  of 
commissioners  composed  of  three  members 
selected  from  different  parts  of  the  county.  In 
others  by  an  Indefinite  number  of  Justices  of 
the  peace,  In  others  by  three  trustees,  and 
In  others  by  boards  of  supervisors;  and  is  It 
to  be  believed  that  these  various  laws,  and 
these  various  modes  of  performing  the  duties 
required  of  the  inhabitants  of  a  county  or 
township,  and  which  affected  more  of  the  Im- 
mediate and  direct  concerns  of  the  citizen 
than  any  other  subject  of  legislation,  did  not 
contribute  largely  tb  the  unfortunate  state  of 
affairs  denounced  by  Mr.  Pettltf  From  these 
considerations,  and  others  that  might  be 
brought  we  come  unhesitatingly  to  the  con- 
clusion that  the  building  of  courthouses  in 
the  sevraal  counties  of  the  state  was  under- 
stood by  the  people  and  framws  of  the  Con- 
stitution as  being  county  business,  and  was 
Intended  by  the  latter  to  be  embraced  within 
the  term  as  employed  in  section  22,  art  4. 
See  Board  v.  Stete,  155  Ind.  604,  608,  58  N, 
a  1087;  Kltehel  T.  Board,  12S  Ind.  540,  24 
N.  B.  866;  Mount  v.  State,  90  Ind.  30,  46  Am. 
Bep.  192. 

The  questioD,  then,  arises,  does  the  building 
of  a  courthouse  lose  the  character  of  county 
business  when  made  a  part  of  a  legislative 
scheme  for  the  relocation  of  a  county  seat? 
The  law  will  not  permit  a  thing  to  be  done 
by  Indirection  that  cannot  be  done  directly. 
The  Qeneral  Assembly  is  as  much  bound  by 
the  limitations  fixed  by  the  Constitution  as 
Individuals.  BectlcHi  22,  art.  4,  Is  an  unequivo- 
cal denial  of  the  right  to  pass  a  special  or  lo- 
cal law  regulating  county  or  townsblp  busi- 
ness; and  such  an  act  passed  la  defiance  of 
the  constitutional  mandate,  can  have  no  more 
force  as  law  than  if  passed  by  a  board  of 
aldermen.  We  must  presume  In  favor  of  leg- 
islative freedom,  but  when  It  Is  so  clear  as  to 
exclude  all  reasonable  doubt  that  forbidden 
grounds  have  been  entered  it  becomes  our  im- 
perative duty  to  uphold  the  Constitution. 
State  V.  Oerhardt.  145  Ind.  461,  44  N.  E.  469, 
S3  L.  R.  A.  318.  and  cases  cited.  It  would 
seem  unreasonable  and  indefensible  to  hold 
that  the  General  Assembly,  while  legislating 
iQ>on  a  proi>er  subject  may  assume  and  exer- 
dse  a  power  expressly  doiIed  it  by  the  Con- 
stitution, and  from  design  or  oversight,  by 
uniting  with  other  subjects,  'p&Ba  a  law  which 
the  Constitution  says  It  shall  not  pass.  Under 
such  a  ruling  every  subject  Interdicted  by  sec- 
tion 22  may  be  swallowed  up  in  otho*  subjects, 
and  the  section  nullified.  See  Board  v.  Shields, 
155  Ind.  604,  608,  58  N.  E.  1037.  The  rule 
contended  for  that  an  express  power  carries 
with  it  all  implied  powers  necessary  to  maks 
that  which  is  expressed  effective  is  not  appli- 
cable hwe:  (1)  Beeanse  there  Is  no  expressed 
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power  In  tbe  Goiutltation  for  leglslatlTe  loca- 
tion of  county  seata.  It  1b  recognized  to  ex- 
ist by  implication,  as  It  was  the  common  usage 
before  tbe  adoption  of  the  present  Oonstita- 
tlon,  and  not  dolled  In  that  Instmment  ^ 
Because  antfiority  to  bnild  the  courthouse  for 
a  county  Is  not  necessary  tn  the  foil  exercise 
of  the  power  to  provide  the  procedure  for  the 
relocation  of  the  comity  seat  The  procedure 
far  the  determination  of  the  place  for  tbe  seat 
of  county  government  Is  one  thing,  and  the 
equipment  of  tbe  place  with  tbe  necessary  fa- 
cilities for  the  <snmt7*8  pnrpoBeB  Is  quite  a  dif- 
ferent thing. 

2.  Does  tbe  act  undertake  to  regulate  the 
building  of  the  courthouse  In  Newton  countyT 
It  Is  provided  (Acts  1899,  pp.  210,  218,  e. 
130,  {fi  2,  10)  that  tbe  successful  petitioners 
shall  pay  all  costs  of  appraisement  of  the  pub- 
lic ivoperty  at  tbe  old  site,  shall  provide  and 
present  the  county  with  not  leas  than  two 
acres  of  ground  at  tbe  new  site  upon  wblcb  to 
oect  the  courthouse  and  jail,  shall  cause  plans 
and  spedflcatlons  for  a  new  courthouse  to  be 
prepared  and  filed  with  the  county  auditor, 
and  shall  pay  all  the  costs  thereof  (section  2), 
and  wben  tbe  foregoing  conditions  are  com- 
plied with  the  board  of  commlsaioDers  shall  or^ 
der  tbe  new  buildings  erected  according  to 
sncb  plans  ,  and  spedflcatlonB,  and  (section  12, 
p.  213)  shall  cause  a  special  tax  to  be  assess- 
ed and  collected  of  tbe  successful  townships, 
and  paid  inb>  the  county  treasury,  in  an 
amount  equal  to  tbe  appraised  value  of  the 
county's  pr<H?erty  at  the  old  site,  and  shall  or- 
der tbe  sale  of  a  sufficient  number  of  bonds 
to  i«y  for  tbe  construction  of  tbe  new  build- 
ings. It  is  also  provided  (section  17,  p.  214) 
that,  if  tbe  election  provided  for,  is  not  carried 
for  r^ocatton,  or  If  an  election  be  not  held 
wltbin  two  years  (section  18.  p.  215).  In  either 
case,  upon  a  petition  being  flled  by  500  votm 
for  tbe  erection  of  new  boildlngs  at  tbe  old 
site  It  then  is  tbe  Imperative  duty  of  the  com- 
missioners to  grant  said  petition  wltbin  two 
days  after  its  filing,  and  within  tbe  next  two 
days  to  take  steps  to  procure  plans  and  sped- 
flcatlons for  tbe  new  buildings;  and  further 
enacts  tbat  "all  tbe  duties  herdn  imposed  up- 
on or  required  of  tbe  board  of  conunlssiontfs 
and  tbe  auditov  shall  be  imperative,  and  the 
provisions  hereof  shall  in  all  respects  be  man- 
datory." Here  we  &id  language  In  tbe  most 
positive  terms  l^t  a  particular  class  of  tax- 
payers shall  provide  and  present  tbe  county 
vrltta  a  site,  and  pay  all  costs  of  tbe  plans  and 
spedflcatlons  of  new  bnll^Ungs,  and  language 
Just  as  impoatlve  that  tbe  board  of  commls- 
donKs  shall  construct  for  the  eonnfy  tbe  daas 
and  kind  of  conrthooae  theae  particular  dtl- 
taa  shall  dedde  upon;  and  shall,  upon  the 
happening  of  an  event,  not  only  act  upon  a 
petition  to  build  a  courthouse  at  Kentiand.  but 
shall  grant  it  within  two  days  of  its  filing,  and 
wltbin  the  next  two  days  be^  proceedings  to 
bidld.  Tbe  manner  in  which  tbe  coun^  shall 
acquire  the  necessary  grounds  at  the  new 
dte,  bow  and  by  whom  the  plans  and  q>edfica- 


tlons  toe  tbe  new  building  aball  be  provided, 
who  shall  pay  for  them,  the  particular  kind 
and  class  of  courthouse  (that  determined  by 
the  petitioners)  tbat  shall  be  constructed  by 
the  commlflsloners,  the  oact  way  In  which 
they  shall  raise  the  mon^,  the  definite  time 
in  which  they  shall  act  upon  a  petition  to 
build,  and  Just  how  they  shall  act  and  just 
wben  tiiey  shall  begin,  are  all  matters  fixed 
In  definite  terms  described  in  the  law  to  be 
In  all  respects  mandatory.  It  la  difficult  to 
concdve  of  a  more  arbitrary  mode  of  con- 
structing a  county  building;  a  mode  In  wblcb 
the  commissioners,  legally  charged  with  that 
duty,  have  not  the  slightest  discretion;  and 
by  which  the  Legislature  assumes  to  provide 
by  Inexorable  rule  the  time,  the  means,  and 
manner  of  performance  of  every  detail.  This 
seems  to  us  to  be  a  drastte  regulation  of  tiie 
building  of  a  courthouse,  and  hence  an  attempt 
to  regulate  county  business.  We  must  there- 
fore hold  that  these  proviBlona  must  fall  tor 
want  of  constitutional  authority  to  enact  them. 

We  are  asked  to  sustain  the  relocathm 
branch  of  tbe  statute  If  It  is  found  that  tbe 
other  branch  must  fall.  We  recognise  our 
right  to  do  BO  If  the  two  rabjects  may  be 
separated  so  as  to  leave  the  provisions  con- 
cerning relocation  a  complete  act  within  it- 
sdf,  and  of  a  character  to  warrant  the  bell^ 
that  the  Legislature  would  have  passed  it  with 
the  knowledge  tbat  the  provldons  concerning 
tbe  building  of  a  courthouse  would  be  beld 
Invalid.  But  If  the  provisions  of  the  act  are 
so  mutually  connected  vrltb  and  dependent 
upon  each  other  as  conditions  and  conddwa- 
tlona  for  each  other  as  to  induce  tbe  belief 
that  the  legislature  Inteaided  them  as  a  whole, 
and  would  not  have  paned  one  part  wltiurat 
the  other,  then  the  whole  must  fail.  State  v. 
Fox.  158  Ind.  m.  140.  6a  N.  B.  19,  66  L.  R. 
A.  896;  State  v.  Deuny,  118  Ind.  449,  479,  21 
N.  f:.  274,  4  L.  R.  A.  65,  and  casea  dted.  It 
la  perfectly  plain  tbat  two  principal  objects  go 
band  In  band  tbrougbont  tbe  entire  act,  and 
appear  In  almost  every  section,  namely,  tbe 
final  settlement  of  tbe  location  controveray  and 
tile  constmction  of  good,  subBtantial  pnblle 
buildings  as  a  means  of  assuring  permanency. 
It  win  be  observed  on  the  (me  hand  tiiat,  to 
encourage  and  Influence  votes  for  ranoval,  the 
petitioners  shall  relieve  tbe  otber  ta^payan  of 
the  county  from  the  cost  of  new  grounds, 
plana,  and  spedflcatlons  for  the  new  buildings, 
and  tbe  suocessfnl  towndiip  Is  to  contrlbote  to 
the  county  treasury,  over  and  above  Ite  ibare 
of  tbe  general  tex,  a  sum  equal  to  the  ap- 
praised value  of  tbe  county's  property  at  Kent- 
land;  that  is  to  say.  If  the  ottier  voting  tax- 
payers of  tbe  county  will  Join  the  petitionera  In 
voting  a  reloration,  the  petitionera  will  assnme 
as  their  own  not  only  all  tbe  cents  of  estabUsb- 
lug  the  county  seat  at  the  new  place  over 
what  new  buildings  would  oostat  tiie  old  seat 
but  will  buy  tor  cash  all  tbe  comity's  ptogatj 
at  BCentland,  and  authorise  the  commlssltmen 
to  thereafter  present  such  property  to  the 
latter  town  (section  13,  p.  21^  as  etaaj/a>»- 
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tion  for  Ita  loss.  On  the  otber  hand,  to  In- 
duce the  petitioners  to  assume  extra  burdens, 
tbey  are  to  have  the  exclusive  right  to  de- 
termine for  the  county  the  kind  and  class  of 
courthouse  that  shall  be  constructed,  not  to 
exceed  In  cost  eight-tenths  of  1  per  cent  of  the 
taxable  property  of  the  county,  and  the  board 
of  commissioners  are  required  to  construct 
such  new  buildings  In  accordance  with  said 
plans.  Remove  ^om  the  act  all  these  condi- 
tions and  mutual  considerations  for  favorable 
votes  on  one  side  and  for  the  assxmiption  of 
increased  burdens  on  the  other,  and  we  per- 
ceive not  a  single  thing  left  in  the  act  that  Is 
not  8UK>IIed  by  the  general  law  for  the  reloca- 
tion of  county  seats.  See  section  55SSa  et  seq., 
Bums*  Rev.  St  1901.  It  does  not,  therefore, 
seem  probable,  because  there  is  no  reason  for 
It  that  the  Legislature  wonld  have  passed  a 
relocation  statute  without  special  provisions 
regulating  the  mode  of  acQUlring  new  grounds, 
disposing  of  the  old,  and  promoting  the  con- 
struction of  new  public  buildings.  The  entire 
act  must  therefore  be  held  unconstitutional. 

Judgment  reversed,  with  instructions  to  sus- 
tain the  demurrer  to  tbe  complaint  and  al- 
ternative writ 


(la  Ind.  MX) 

NAllONAL  SUPPLY  00.  t.  STTRANAHAN. 

(Supreme  Court  of  Indiana.  Jan.  7,  1904.) 

MBCHANIC'S  UEN— HATBRIALMAN— NOTICB 
OF  LIKN— NECESSITY. 

1.  Acts  1883,  p.  140.  c.  115,  as  amended  by 
Acts  1889.  p.  257,  c.  123,  and  by  Acts  1899,  p. 
5G9,  c.  255  (Bums'  Rev.  St.  1901,  S  7255),  pro- 
vides that  persons  faruishing  materials  for 
erecting  or  repairing  any  building,  etc.,  may 
have  a  lien  oo  the  building,  and  that  "alt 
(daims  for  wages  for  mechaiucs  and  lalwrers" 
emph^ed  in  any  shop,  etc.,  shaU  be  a  first  lien 
on  all  the  machinery,  stock,  etc.,  and,  "should 
the  person,  firm,  or  corporation  be  in  failine 
drcnmstances  the  above  mentioned  claims  shaQ 
be  preferred  debts,  whether  notice  of  lien  be 
filed  or  not"  Held,  that  the  tdirase  "above 
mentioned  claims,"  in  the  clause  dispensing 
with  notice  of  lien,  refers  to  the  last  class  of 
claims  only. 

Appeal  from  Superior  Court  Onmt  Ooon- 
ty;  Hiram  Brownleei  Judge. 

Petition  by  the  National  Snpply  Company 
for  an  order  requiring  Benjamin  J.  Strana- 
luin,  88  receiver  of  the  BonQi  Uarltm  Co-op- 
eratlTe  Gas  &  Oil  Company  and  the  Harmony 
Gaa  &  Oil  Company,  to  pay  petitioner's  claim 
against  tbe  corporations  as  a  prefored  one. 
From  a  Judgment  denying  petitioner's  motion 
for  a  new  trial  after  Judgment  against  pett- 
tlcmer,  it  appeals.  Transferred  from  Appel- 
late Court  under  section  lS37u,  Burns'  Rev. 
8t  1901.  Aiflrmed. 

Ira  C.  Taber  and  Manley  &  Strickler,  for 
appellant   BiUott  &  Elliott,  for  appellee. 

JORDAN,  J.  Appellee  is  the  receiver  of 
two  domestic  incorporated  companies,  known 
as  the  South  Marion  Co-operative  Gas  &  Oil 
Company  aud  the  Harmony  Gas  &  Oil  Com- 
pany, each  of  which,  prior  to  the  appoint- 


ment of  the  receiver,  had  Its  principal  office 
and  place  of  business  at  the  city  of  Marion, 
Grant  county,  Ind.  After  the  appointment 
of  the  receiver  herein,  appellant  filed  with 
him,  as  such  receiver,  a  claim  tor  $1,214.13, 
wliich  on  June  U,  1902,  be  allowed  as  a  gen- 
eral claim  against  the  assets  of  the  said  com- 
panies in  his  hands.  Subsequently  appellant 
petitioned  the  lower  court  to  order  and  ad- 
Judge  that  this  claim  be  considered  and  paid 
by  tbe  receiver  as  prefured  Indebtedness 
against  said  companies,  under  section  7255, 
Bums'  Rev.  St  1901.  The  court  upon  hear- 
ing the  evidence,  denied  the  prayer  of  the 
petition,  and,  over  appellant's  motion  for  a 
new  trial,  adjudged  against  It  the  costs  of 
tbe  proceedings  under  said  petition.  From 
this  Judgment  (t  appeals,  and  relies  for  a  re- 
versal upon  the  ground  that  the  court  erred 
In  overruling  Its  motion  for  a  new  trial. 

The  facts  which  the  parties  in  the  lower 
court  agreed  tbe  evidence  In  the  case  wonld 
establish,  and  upon  which  the  case  was  sub- 
mitted for  trial,  are  as  follows:  On  March 
31, 1902,  on  the  application  of  one  Schaumlef- 
fe],  appellee  was  by  the  lower  court  appoint- 
ed the  receiver  of  the  two  companies  herein- 
before named,  and  duly  qualified  as  such  re- 
ceiver. The  claim  filed  by  appellant  and  al- 
lowed by  the  receiver  was  for  tools,  machin- 
ery, and  material  furnished  and  sold  by  it  to 
said  companies,  when  they  were  going  con- 
cerns, for  the  purpose  of,  and  was  so  used 
by  tliem  in,  the  repairing,  constructing,  and 
operating  of  certain  oil  and  gas  wells  situated 
on  leasehold  estates  owned  and  held  by  said 
companies  In  Grant  county,  Ind.  At  the 
time  of  tbe  sale  of  the  said  tools,  material, 
and  machinery  by  appellant,  each  of  said 
companies  was,  and  continued  to  be  until 
the  appointment  of  the  receiver,  engaged  in 
the  business  of  operating  and  constructing 
oil  and  gas  wells  on  the  said  leased  premises. 
At  the  time  the  receiver  was  appointed,  and 
for  more  than  seven  months  prior  thereto, 
both  of  the  companies  were  In  failing  circum- 
stances, insolvent  and  unable  to  pay  their 
debts.  Tbey,  so  far  as  the  claim  of  appel- 
lant is  concerned,  are  to  be  considered  as  one 
and  the  same  company.  Appellant's  claim  is 
an  open  account,  which  commenced  to  run  or 
accrue  on  August  30,  1901,  and  closed  mi 
March  19,  1902;  and  there  was  due  and  un- 
paid thereon  on  Jun^  0, 1902,  |1,214.13,  which 
was  the  amount  allowed  by  the  receiver. 
The  money  now  in  his  bands  accrued  from 
and  was  received  by  blm.  as  receiver,  from 
the  sale  of  certain  leases  and  oil  wells,  and 
from  machinery,  tools,  and  materials  attach- 
ed thereto  and  connected  therewith.  It  Is 
conceded  that- no  notice  of  the  lien,  as  pre- 
scribed by  our  mechanic's  lien  law,  was  In 
any  manner  given. 

Counsel  tor  appellant  contend  that  under 
the  facts  herein.  It  la  entitied  to  have  its 
claim  allowed  and  paid  by  tbe  receiver  as 
preferred  indebtedness,  by  virtue  of  section 
7250,  Bums'  Rev.  St  1801,  without  giving 
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Um  notice  u  reqnlred  by  MctkHi  7267,  Bnma' 
Bev.  St  1801.  (h-  In  otber  wordB,  counWl  for 
Appellant  proponnd  UUb  qneetlon:  ''Doee  & 
poeoa  who  fumlebea  material  to  anotber 
wbo  la  Inatdvent  or  In  falling  drcnmstanoeB, 
or  who  tbeieafter  becomes  InBoIvent  or  in 
falllns  dxcomstancea,  which  material  la 
bouflit  and  K^d  to  be  naed  In,  and  wUdx  la 
In  fact  used  in,  the  erectkm,  coostmctlon, 
and  repairing  of  hla  oil  or  gaa  wells,  there- 
by acqnlre  a  preferred  dalm,  nudw  aectl(m 
7256,  Boms'  Rer.  St  1901,  whether  notice  of 
lien  baa  been  filed  or  notT*  Ttda  qoeatton 
must  be  answered  in  the  negative.  8nlaer> 
Vogt;  etc,  C3o.  T.  BoabTllle  Water  Oft,  160 
Ind.  202.  65  N.  B.  688.  Section  729B,  mapn, 
embracea  aectlim  1  of  an  act  '*concwning 
Uena  of  mec^nlca,  laborers,  and  material 
men,"  enacted  in  1888  (Acta  188S,  p.  140,  c. 
lis),  aa  amended  In  1889  and  1890  (Acta  1889, 
p.  267,  c  128;  Acta  1890,  p.  560»&  266).  The 
section,  aa  amended  by  tiw  above  amoida- 
tory  acta,'  reads  aa  follows:  'That  ctmtracfe* 
ors,  anb-oontractors,  mechanics,  Joomey-men, 
laborera  and  all  penuna  pofivming  labor  or 
fnmlahlng  material  or  machinery  for  the 
erection,  altering,  repairing  or  removing  any 
taonae^  mill,  manufactory,  or  otber  bnUdlng. 
bridge,  reaervolr,  ayston  of  waterworks  or 
otber  atmctnre,  or  for  constmctlng,  altratng 
or  repairing  or  removing  any  sidewalk,  waUc, 
stlle^  weO,  drain,  sewn  or  cistern,  may  bave 
a  separately  or  jointly  npon  Ibe  bouse, 
mill,  manufactory  or  otber  building,  bridge, 
reawTOlr,  system  of  waterworks  or  oQier 
structure,  side-walk,  walk,  stile,  well,  drain, 
sewer  or  cistern  which  they  may  have  erect- 
ed, altered,  repaired  or  removed,  or  tor  which 
tb^  may  have  furnished  material  or  ma- 
chinery of  any  description,  and  on  the  inter- 
est of  flw  owner  of  the  lot  or  parcel  of  land 
on  wblcb  It  stands  or  wltb  which  It  Is  con- 
nected to  tte  extent  of  the  value  of  any  la- 
bor done,  material  furnished  or  either ;  aiwl  aU 
eMma  for  waget  for  meohafuo*  and  laborwn 
tmphyeA  <»  or  efrowf  v^y  lAop,  eifll,  fcarsraim, 
itOFomom,  manmfacUfrjf  or  »tr%ot%r€,  hridffv, 
nfervofr,  tytt«m  of  water  loorka  or  other  atruo- 
ture,  ndewalh,  walk,  $tilo,  leelt,  dram,  aeioer  or 
obtem.  xAoU  he  a  firtt  lien  upon  dU  the  maohin- 
«rv,  tool*,  atook  of  materioi,  wort  finithed  or 
unfiniahed  loonted  in  or  about  aueh  ahop,  mill, 
wareroom,  atoreroom,  manufactory  or  other 
huOdinff ;  iridge,  reservoir,  ayatem  of  xoater- 
worka  or  other  atructurea,  aide-walk,  vfalk,  atUe, 
well,  drain,  aeieer  or  ciatern  or  used  in  the  buai- 
neM  thereof  J  and  ahould  the  person,  firm  or 
corporation  be  in  failing  circumstance*,  the 
above  mentioned  daima  ahatt  be  preferred  debts. 
whether  dotm  or  notice  of  Hen  haa  been  filed 
or  not."  (Our  Italics.)  The  part  of  the  sec- 
tion which  we  have  unbraced  In  Italics  was 
not  contained  therein  as  originally  enacted  in 
1883,  bnt  was  first  inserted  by  the  amend- 
ment of  1889.  The  changes  made  by  the 
amendatory  act  of  1899  In  that  part  of  the 
section  which  we  have  italicized  were  to  ex- 
tend the  right  of  the  Hen  awarded  by  the 
amendmat  of  1889  to  "mechanica  and  la- 


borers employed  In  or  aboot  any  ahop,"  ete^ 
to  other  enumerated  places,  and  to  add  tbe 
words  "claim"  and  *'ta,"  tbweby  making  tbe 
closing  clause  of  the  section  read  "whether 
«lsN»  or  notice  of  lloi  baa  been  filed  or  not" 
(Onr  Itnllcs.)  Frenona  ta  the  dedsion  of  tbe 
case  of  Bnlaer>Togt.  etc.,  Oo.  v.  BusbvUl^ 
etc,  Co.,  aupra,  Ibe  bcMlnga  of  tbla  covtt 
Jn  reapeet  to  ttie  pnq^  conatmctlini  to  be 
placed  upon  that  portion  of  the  aectSmi  em- 
braced In  Italics  were  not  oniform,  bnt  were 
oonfllctlng.  In  Goodbub  v.  Bstate  ct  Bim- 
nung,  127  Ind.  181,  26  N.  IL  770,  It  waa  held 
that  all  of  Ibe  persona  awarded  llena  as  pro- 
vided by  the  sectlmi  as  amended  in  1880 
wer^  In  tbe  ev«it  the  debtor  waa  In  failing 
circumstances,  exempted  from  giving  the  no- 
tice of  lien  preacribed  by  section  7267,  Born^ 
Bev.  St  1001;  Hie  aame  bting  aectlon  8  of 
ttie  original  act  aa  ammded  in  1889^  Or  in 
other  worda^  It  waa  bdd  la  that  appeal  that 
tmder  such  drcumstancea  all  daima  con- 
templated by  the  statute  including  those  of 
contractor!,  materialmen,  etc,  aa  well  as 
mechanics  and  laborers  employed  In  or  about 
any  shop,  etc  were  made  preferred  debts, 
"whether  notice  of  lien  had  been  filed  or 
not"  In  McBlwalw  v.  Hoaey,  135  Ind.  481, 
86  N.  B^  27%  a  eonstmctlon  or  Interpretation 
in  regard  to  tbe  statute  was  reached  wblcb 
was  wholly  irreconcilable  with  that  given  In 
Ooodbnb  V.  Homnng  Bstato,  aiqira.  It  was 
fadd  In  tbe  McBlwatne  appeal  Qtat  flie  tx- 
emptlon  firom  giving  tbe  required  notice  In 
case  of  tbe  debtor'a  inadvent^  did  not  ex- 
tend to  materialmen,  bnt  was  ctmflned  al<me 
to  tlie  claim  for  wages  for  mechanica  and 
laborers  employed  In  or  aboot  any  ahtv,  mm, 
storeroom,  etc.  In  Jenckea  v.  Jencfcea,  145 
Ind.  624,  44  N.  B.  632,  tills  court  br  How- 
ard, J.,  without  either  overruling  McElwaine 
V.  Hosey  in  exi^ress  terms,  or  attemptliig  to 
reconcile  any  conflict  betweoa  the  two  caaea. 
expressed  views  in  respect  to  the  conatms 
tlon  of  tbe  statute  which  were  entirely  at 
variance  wltb  those  announced  in  tbe  llc- 
ESwalne  Caae.  Bj  tiie  dedslon  of  this  court 
in  Sulser-Vogt  etc.,  Oo.  v.  Rushvllle.  etc,  Co., 
supra,  the  construction  placed  upon  the  pro- 
vision of  the  statute  In  controvoiay  by  the 
holding  in  the  McBlwalne  Case  waa  followed 
and  declared  to  be  a  correct  Interpretation; 
and  the  cases  of  Goodbub  r.  Homnng  Eis- 
tate  and  Jenckea  y.  Jenckes,  supra,  woe 
expressly  overruled*  to  the  extent  of  the  re- 
spective conflict  wltii  the  holding  In  tiiat 
appeal. 

It  will  be  ol»erved  that  the  part  of  tbe 
aectlon  In  question  other  than,  the  provlaUm 
herein  involved  provides  for  a  lien,  In  favor 
of  the  persons  designated,  upon  tbe  bnildlnga 
and  other  structures  therein  mmtioned,  and 
also  fastens  the  lien  upon  tbe  interest  of  the 
owner  In  the  land  upon  which  they  stand,  or 
with  which  they  are  connected,  whUe  the 
provision  in  controversy  awards  a  first  lien 
upon  personal  property  only  for  **aU  daima 
for  wagea  lor  mechanica  and  laboneza  am- 
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plojred  In  or  about  any  Bbop,"  etc.  It  la  then 
dfclared,  in  effect,  tbat,  atiould  t^e  debtor  "be 
in  falling  clrcamBtances,  tbe  above  mentloa- 
ed  claima  shall  be  preferred  debts  wbetber 
claim  or  notice  of  lien  baa  been  filed  or  not." 
It  la  too  evident  to  admit  of  aerlona  contro- 
\er87  that  the  phrase  '*the  above  mentioned 
claima"  relatea  to  or  haa  for  Its  antecedent 
the  claima  iirevloiisly  deelgDated  as  the 
"claims  for  wages  for  mechanics  and  la- 
borers employed,**  etc.  The  term  "dalma," 
aa  found  In  the  clause  "clalois  for  wagea," 
la  the  flrat  express  mention  made  In  the  sec- 
tion of  that  word.  These  are  the  class  of 
claims  which  the  statute  intended  should  be 
made  preferred  debts  In  case  the  debtor  was 
In  faUlng  circumstances,  although  no  notice 
of  lien  had  been  filed  as  provided  by  section 
7257,  Bums'  Rev.  St.  1901.  Raynes  T.  Ko- 
komo,  etc.  Co.,  158  Ind.  316,  54  N.  B.  1061; 
Snlaer-Vogt,  etc.,  Oo.  t.  BnaliTlIle,  etc.,  Ca, 
Bupra.  All  other  persons,  viz.,  contractors, 
subcontractors,  mechanics,  etc.,  and  all  per- 
sons performing  labor  or  furnishing  material 
or  machinery  for  the  erection  of  any  bouse, 
building,  etc.,  to  whom  the  right  of  a  Hen  Is 
awarded  by  ttie  other  provisions  of  section 
7255.  supra,  are  required  to  give  the  prescrib- 
ed notice,  whether  the  debtor  be  In  falling 
circumstances  or  not,  in  order  to  successfully 
avail  themselves  of  the  lien  provided.  It 
will  be  observed  that  section  7258  declares 
that  "all  Hens  so  created  shall  relate  to  the 
time  when  the  mechanic  or  other  person  be- 
gan to  perform  the  work  or  furnish  the  ma- 
terial or  macblnery  and  shall  have  priority 
OTOr  all  other  liens  suffered  or  created  there- 
for, except"  etc.  As  to  what  consideration 
should  be  given  to  the  fact  that  the  amend- 
atot;  act  of  1896  was  passed  after  the  deci- 
sion of  this  court  In  Jenckes  v.  Jenckes.  su- 
pva,  Is  left  an  open  question  in  the  case  of 
Sulier-Vogt.  etc.,  v.  Rusbville,  etc..  Co.,  su- 
pra We  recognize  the  rule  that  where  the 
language  or  terms  of  a  statute  have  received 
a  Judicial  construction,  and  auch  language  or 
terms  have  been  adopted  Into  an  amendatory 
act  by  the  Legislature,  in  the  absence  of  any- 
thing to  diow  an  Intention  to  the  contrary 
upon  the  part  of  that  Iwdy,  the  presumption 
Is  that  It  adopted  such  judicial  construction. 
Board  v.  Conner,  155  Ind.  484,  68  N.  G.  828, 
and  authcTities  cited.  But  this  canon  or 
rule  relative  to  the  construction  of  statutes  is 
not,  as  the  authorities  affirm,  eutiUed  to  be 
accorded  much,  If  any.  weight,  where  the 
particular  act,  prior  to  Its  amendment  had 
not  received  a  uniform  and  settled  construc- 
tion by  the  higher  courts  of  the  state.  The 
force  of  the  rule  in  Its  application  In  the  case 
at  bar  is  very  much  weakened  by  reason  of 
the  foct,  as  we  have  previously  shown,  that 
tbe  decisions  of  this  court  in  regard  to  the 
proper  construction  upon  the  provision  herein 
InTolved  were  not  uniform,  but  were  con- 
flicting and  rlrt\ial)y  unsettled.  Consequent- 
ly, under  these  circumstances,  the  rule  In 
#liiestion  exerts  little,  If  any.  Influence  over 
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the  question  In  respect  to  the  correct  Inter- 
pretation of  the  statute  in  controversy.  Ks- 
peclally  Is  this  true  where,  as  In  this  case, 
It  Is  clearly  disclosed  by  the  plain  language 
of  the  act  that  It  would  be  unreasonable  to 
accord  to  It  any  other  constructiou  or  Inter- 
pretation than  that  given  to  it  in  the  appeal 
of  Sulzer-Vogt,  etc.,  Co.  v.  Bushvllle,  etc., 
Co.,  supra,  and  that  which,  after  further  con- 
sideration, we  have  reacbed  In  this  appeal. 

Without  considering  tbe  fact  that  a  part 
of  appeUant^s  claim  was  for  tools  sold  and 
fumisbed  by  It  to  the  companies  In  question, 
the  facts  establish  that  It  was  a  materialman, 
and  had  filed  no  notice  of  Its  Intention  to 
bold  a  lieh.  as  required  by  section  7257.  su- 
pra. Therefore,  If  for  no  other  reason,  1* 
was  not  entitied  to  have  a  Uen  declared  1b  Itf 
favor, 

Judgment  affirmed. 


(181  Ind.  fU) 
CLOSSON  V.  BILLMAN  et  aL 

(Supreme  Court  of  Indiana.  Jan.  7,  1904.) 

BUILDINQ  CCWTRACT-BOHD  —  CONSTRnCTION 
—LIABILITY  OF  OUARANTOR— NOTICE  OF  DB- 
FAULT— ACCEPTANCB  OP  OtTARANTT- AVOID* 
INO  CIRCUITY  OF  ACTION. 

1.  A  building  contract  required  the  crai 
tractor  to  furnisli  all  materials,  and  It  wai 
provided  that  a  portion  of  tbe  contract  price 
should  be  paid  on  presentation  of  receipted 
bills  for  materials  furnished,  and  the  balance 
after  completion  of  tbe  work.  The  contract 
called  for  a  bond  conditioned  on  tbe  construc- 
tion aud  completion  of  the  work  according  to 
the  contract.  HeUi,  that  the  guarantor  on  the 
bond  was  liable  for  a  failure  of  the  contractor 
to  pay  for  materials,  whereby  a  Uot  was  filed 
on  tbe  buildiug. 

2.  One  who  joined  with  a  building  contractor 
in  Biding  a  bond  to  the  owner,  conditioned 
that  the  eonteactor  would  perform  his  con- 
tract, was  not  a  surety  but  a  guarantor. 

3.  Where,  in  a  suit  to  establish  and  fore- 
close a  materialman's  lien  on  a  bulldiuff,  the 
answer  stated  facta  showing  that  plaintiff  had 
been  a  guarantor  on  the  building  contractor's 
bond,  and  that  the  filing  of  the  lien  had  raised 
a  liability  on  the  bond,  such  facts  should  be 
treated  as  a  sufficient  defenae  In  order  to  avoid 
circuity  of  action. 

4.  Where  a  contract  of  a  guarantor  on  a 
building  contractor's  bond  was  executed  con- 
temporaneously with  and  as  a  part  of  the 
consideration  of  the  transaction  guarantied, 
notice  of  acceptance  was  not  required. 

5.  On  an  issue  as  to  the  liability  of  the  guar- 
antor on  a  building  contractor's  bond,  the  bur- 
den was  on  the  guarantor  to  show  omission  to 
give  notice  of  default,  and  that  ha  waa  dam- 
aged by  the  omission. 

6.  Where,  in  an  action  to  establish  a  mate- 
rialman's lien,  the  answer  alleaied  that  plain- 
tiff had  been  a  guarantor  on  the  contractor's 
bond,  and  that  a  liability  thereon  bad  accrued* 
any  defense  on  behalf  of  the  guarantor  ahonld 
have  been  set  up  by  way  of  reply. 

Appeal  from  Circuit  Court,  Cass  0)unty. 

Suit  by  Edgar  D.  Ciosson  against  Marie  BL 
Blllman  and  others.  From  a  judgment  In  fa- 
vor of  defendants,  plaintiff  appeala.  Trans* 
ferred  from  Appellate  Court  under  sectlaa 
1837n,  Bums*  Rev.  St  1001.  Affirmed. 

T  4.  8n  Guirantr,  roL  26,  Cent,  Dig.  1 1. 
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McGonneU,  Jenblnes,  Jenklnef  &  Stnart,  for 
appellant   Lalrj  ft  Malioney,  Cor  appellees. 

GILLBTT,  C.  J.  Appellant,  by  hte  com- 
plaint, sought  to  establish  and  foreclose  a 
materlalnian'B  lien  against  a  lot  owned  bj 
appellee  Marie  B.  BlUman  for  lumber  fur- 
nished by  him  and  used  In  the  construction 
of  a  dwelling  house  on  said  lot  It  appears 
from  said  complaint  that  appellee  Charles 
D.  BlUman,  the  husband  of  his  co-appellee, 
with  the  knowledge  and  consent  of  his  said 
wife,  entered  into  a  contract,  in  his  own 
name,  with  one  Levi  A.  Worley,  to  construct 
and  complete  said  building,  and  that  as  h&e 
agent  be  conducted  and  superintended  the 
construction  of  said  house.  It  is  further 
shown  by  the  allegations  of  said  pleading 
that  said  Worley  porchased  lumber  of  appel- 
lant to  the  amount  of  $863.35,  and  that  such 
lumber  was  used  Id  the  carrying  out  of  said 
contract.  It  is  unnecessary  to  set  out  the 
remaining  allegations  of  said  complaint  Ap- 
pellees answered  In  five  paragraphs,  but  all 
of  said  [uiragraphs  were  withdrawn  except 
the  fifth.  Appellant  demurred  to  said  para- 
graph. His  demurrer  was  overruled,  and  he 
excepted,  and,  as  he  elected  to  abide  his  ex- 
ception, final  judgment  was  rendered  against 
hira.  By  a  proper  assignment  of  error,  ap- 
pellant challenges  the  sufficiency  of  said 
paragraph. 

It  Is  charged  In  said  paragraph  of  answer 
that  defendant  Charles  D.  Billman,  acting  for 
his  wife,  entered  into  a  written  contract  with 
said  Worley,  whereby  the  latter  agreed  to 
furnish  and  pay  for  certain  materials  to  be 
used  In  the  erection  of  said  dwelling,  and  to 
construct  and  complete  the  same;  that  as  a 
part  of  said  transaction  said  Worley,  as  prin- 
cipal, and  plaintiff,  as  surety,  executed  and 
delivered  to  said  defendant  Charles  D.  Bill- 
man  a  bond  In  the  sum  of  |1,S00,  for  the  use 
of  his  codeFendant,  conditioned  to  build,  con- 
struct and  complete  the  residence  mentioned 
In  said  contract;  that  the  material  furnished 
by  plaintiff  was  material  which  it  was  the 
duty  of  said  Worley  under  satd  contract  to 
furnish  In  the  coastmctlon  of  said  building, 
and  that  said  Worley,  instead  of  paying  for 
satd  material,  had  permitted  the  plaintiff  to 
file  a  lien  against  said  real  estate,  and  there- 
by violated  the  terms  of  said  contract  and 
that  by  reason  of  the  breach  of  said  contract, 
plaintiff,  as  surety,  had  become  liable  on  said 
bond  for  whatever  amount  was  unpaid  on  ac- 
Munt  Of  the  purchase  price  of  said  material. 
Ooples  of  the  contract  and  bond  are  made  ex- 
hibits to  said  answer.  The  contract  which 
is  dated  July  19,  ISOO,  provides  that.  In  con- 
sideration of  (1,18S,  said  Worley  Is  to  furnish 
for  said  Charles  D.  Billman  all  lumber,  doors, 
frames,  sash,  and  all  other  materials  for  the 
erection  of  said  house,  except  for  the  foimda- 
Uon  thereof  and  certain  plate  and  art  glass, 
and  that,  upon  the  completion  of  the  founda- 
tion, said  Worley  is  to  build  and  construct 
Bald  residence  in  accordance  with  certahi 


plans  and  speciflcationa.  It  la  further  pto- 
Tlded  in  said  contract  that  said  Worley  is 
to  furnish  to  said  Charles  D.  Billman  a  good 
and  sufficient  bond,  with  approved  security, 
In  the  snm  of  fl,500,  for  the  faithful  per- 
formance of  his  (said  Worley's)  obligation  la 
said  contract  In  the  construction  and  comple- 
tion of  said  residence.  It  Is  also  stipulated  In 
said  writing  that  the  contract  price  Is  to  be 
paid  by  said  Billman  as  follows:  (44  by  fur- 
ni^dng  a  monument  on  the  presentation 
of  receipted  bills  for  materials  furnished  and 
delivered  upon  said  lot  and  the  balance 
within  30  days  after  the  completion  of  satd 
residence.  The  bond,  which  is  signed  by  said 
Worley  and  appellant  recites  that  on  the  19tb 
day  of  July,  1900,  said  Billman  and  Worley 
entered  into  a  contract  that  the  latter.  In  con- 
sideration of  (1,185,  would  construct  and  com- 
plete a  residence  on  the  lot  above  mentioiied. 
In  accordance  with  the  plans  and  specifica- 
tions described  In  said  contract  within  a  cer- 
tain time.  The  bond  is  conditioned  as  fol- 
lows: "Now,  If  the  said  Worley  shall  hoiid, 
construct  and  complete  the  said  residence 
according  to  his  contract  with  said  C.  D.  Bill- 
man,  and  according  to  the  plans  and  specifi- 
cations herein  refjerred  to,  and  witbhi  the 
i  limit  of  time  above  provided,  tiien  this  bond 
I  shall  be  null  and  void,  otherwise  In  full  force 
i  and  effect" 

I  On  hehalf  of  appell&nt  it  la  contended  tliat 
:  no  breach  of  the  bond  Is  shown,  as  It  Is  not 
I  alleged  that  said  Worley  did  not  construct 
!  and  complete  said  house  In  accordance  wltb 
!  said  plans  and  specifications. 

Although  sureties  and  guarantors  are  fa- 
vorites of  the  law,  and  are  not  to  be  held  be- 
yond the  limits  of  their  engagements,  yet  the 
meaning  of  language  must  be  the  same  hi 
construing  their  contracts  as  if  they  were  ex- 
ecuted by  the  principals  alone.  Mr.  Brandt, 
in  his  work  on  Suretyship  &  Guaranty  (sec- 
tion 94),  says:  "The  rules  for  construing  the 
contract  of  a  surety  or  a  guarantor  should 
by  no  means  be  confounded  with  the  role 
that  sureties  and  guarantors  are  favorites  of 
the  law,  and  have  a  right  to  stand  upon  the 
strict  terms  of  their  obligations.  There  la 
no  legal  prohibition  against  entering  into  a 
contract  of  suretyship  or  guaranty.  For  any 
contract  which  it  Is  legal  to  make.  It  is  legal 
that  a  surety  or  a  guarantor  shall  become 
iGspoDsible.  In  the  construction  of  tlie  con- 
tract of  a  surety  or  guarantor,  as  well  as  of 
every  other  contract  the  true  question  la: 
What  was  the  Intention  of  the  parties,  as  dis- 
closed by  the  Instrument  read  in  the  light  of 
the  surrounding  circumstances?  The  con- 
tract of  the  surety  or  guarantor  being  Just  u 
legal  as  that  of  the  principal,  there  is  no  good 
reason  for  holding  that  in  arriving  at  tbe 
Intention  of  the  parties,  one  set  of  rules  shall 
govern  when  the  principal,  and  another  when 
the  surety  or  guarantor.  Is  concerned.  To 
say  that  a  certain  set  of  words  in  a  contract 
mean  one  thing  when  the  principal  is  defend- 
ant, and  that  tbe  same  words  In  tbe  same 
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eontract  mean  another  thing,  almplr  because 
the  defendant  la  a  surety  or  goarantor,  la  ab- 
nud.  The  meantaig  of  Uie  words  la  not  af- 
fected by  the  fiict  that  Uie  party  sought  to 
be  diarfed  li  inlnclpal,  vamtr,  or  goarantor." 
Se^  alsok  Fink  T.  Farmera'  Bank.  178  Pa.  iS4, 
85  Atl.  636,  ea  Am.  St  B«p.  746;  BelloDt  T. 
Fnebom,  6S  N.  T.  888;  WUla  T.  Boee,  77 
Ind.  1.  40  Am.  Bep.  279.  The  doctrine  that 
the  aame  auums  of  construction  are  to  be 
aiVUed  to  the  contracts  at  BoretleB  as  In  like 
omtractB  ereeuted  by  principals  alone  has 
been  carried  eo  far  aa  to  constme  the  con- 
tracts of  snrettea  contra  proferentem  In  cases 
MamUgaKyorobscnrlty.  Bailey  t.  Larchar, 
S  B.  I.  680;  Hoey  t.  Jarman,  88  N.  J.  Law, 
038;  Bnrge  oa  Bnretyship,  46. 

As  tta  bond  hi  question  refers  to  fiie  con- 
tract, ttie  two  Inatraments  are  to  be  eon- 
straed  together.  Knger  Mfg.  Ca  t.  Forsyth, 
108  Ind.  884,  9  N.  a  872;  Wright  Grif- 
fith. 121  Ind.  478,  28  y.  B.  281,  6  I..  B.  A.  639. 
The  prorislon  of  the  bond  that  Worley  shall 
"bnlld,  construct  and  complete  the  said  rest 
dnice^  would  alone  senn  aufflclent  to  reqalre 
Urn  to  furnish  and  pay  for  the  necessary 
DUterials,  so  as  to  dellTU  them  free  ot  Hen. 
liackenzie  v.  Board,  72  Ind.  189.  When  we 
kM*  to  the  contrart;  howero'.  It  la  plainly 
provided  that  he  Is  to  furnish  the  himber, 
and  the  proTtslon  concerning  the  payment  of 
8200  on  presentation  of  receipted  bills  for  ma- 
terials famished  and  delivered  uptm  the  lot 
makea  it  clear  that  It  was  c(mtonq)lated  that 
said  Woriey  •honld  pay  for  the  matolals  he 
was  to  famish.  The  bond  provides  that  Wor- 
ley to  to  bnlldt  constniet  and  complete  the 
residence  'According  to  his  contract"  and  It 
was  as  mudi  his  duty  to  dehTor  the  house 
fine  ot  Uena  on  account  of  materials  aa  it 
was  to  use  matotels  which  belonged  to  him. 
To  bold.  In  the  ftice  of  tiie  bond  and  contract 
that  the  conatroetimi  and  completlott  of  the 
buUdtaig  In  accordance  with  the  plana  and 
vedflcatlons  was  a  compliance  with  the 
bond,  although  the  owner  would  be  compelled 
to  pay  out  large  amns,  In  ercws  of  the 
amount  stipulated  tn  the  contract  to  dis- 
charge Hens  for  the  purchase  price  of  mtt- 
terlala,  would  be  to  keep  the  word  of  promise 
to  the  ear  hut  break  It  to  the  bape^ 

Construing  the  contract  as  requiring  Wor- 
ley to  pay  for  the  lumber  used,  the  ease  ot 
l&Henry  r.  Knlckerbacker,  128  Ind.  77,  27 
N.  B.  430,  is  a  precedent  directly  upholding 
the  conelmdim  readied  by  the  coort  below. 
Appellant  waa  not  a  surety,  although  he 
joined  with  the  principal  ohllgw  in  the  dgn- 
Ing  of  the  bond,  because  his  undertaking  was 
that  his  principal  would  perform  the  contract 
which  waa  collateral  to  the  bond.  La  Rose 
▼.  L(«anaport  Nat  Bank,  102  Ind.  332.  1  N. 
BL  806;  Furst  ft  Bradley  Mfg.  Ck>.  t.  Black, 
lU  Ind.  806.  12  N.  E.  fiOi.  Appellant  waa  a 
guarantor,  and  aa  such  conTenanted  that  his 
principal  would  perform  the  main  engage- 
ment or  that  he  (the  guarantor)  would  an- 
swer In  damages  for  the  default   La  Rose 


T.  Logansport  Xat  Bank,  supra.  It  la  clear 
that  the  principal,  Worley,  has  failed  to  per- 
form the  building  cmtract  to  manner  and 
form  as  appellant  contracted  shooldi  be  done, 
and  we  ace  of  the  opinion  that,  if  the  anawer 
statBd  facta  aufflduit  to  constitute  a  good 
comidalnt  against  appellant  It  should  be 
troated  as  a  auffident  defense  to  Oils  suit  In 
wdw  to  avoid  ctaevStf  of  action. 

We  think  that  the  answer  dladoaed  prima 
fade  a  cause  of  actton  against  appellant  for 
the  failure  of  his  princ^al  to  deliver  the  ma- 
twlals  sued  for  free  of  Uen.  The  contract  of 
guaranty  was  executed  contemporaneously 
with,  and  aa  a  part  of  the  consideration  of, 
the  transaction  guarantied,  and  notice  of  ac- 
ceptance waa  not  required.  Wright  v.  Grif- 
fith, 121  Ind.  478,  28  N.  B.  281,  6  L.  R.  A. 
63a  The  burden  was  on  the  guarantor  to 
plead  and  prove  an  omission  to  give  notice 
of  default  and  that  he  vras  damaged  by  rea- 
aon  ot  sndi  omission.  Ward  v.  Wilson,  100 
Ind.  62, 60  Am.  Bep.  768;  Stanley  v.  Stanley, 
112  Ind.  143,  18  N.  B.  261.  So  any  farther 
matter  which  would  have  been  a  defense  to 
an  action  on  the  goarauty  should.  If  It  existed, 
hav^  been  set  up  to  this  case  by  way  of  reply. 

We  Snd  DO  error  to  the  record.  Judgment 
affirmed. 

(162  Ind.  m: 

PITTSBURGH,  O.,  O.  &  ST.  Tj.  BY.  CO.  v. 
TOWN  OF  WOLOOTT.  i 

(Supreme  Goort  of  Indiana.  Jan.  6^  1904.) 

MUNICIPAL  CORFORATIONa  —  OPENING  OF 
STREET  —  PROCEEDINGS  —  STATUTORT  RE- 
QUIREMENTS •VALIDITY  -  CONSTITUTIONAL 
LAW. 

1.  On  appeal  In  proccediogB  for  the  opening 
of  a  street,  qnrations  as  to  the  tmconstitution- 
alitf  of  the  statute  and  nrooeedings  cannot  be 
presented  by  way  of  independent  aseignmeottf 
of  error,  bat  only  by  assignments  of  errors  in 
snstainlug  demurrers^  overmllnr  motions  for  a 
new  trial,  etc. 

2.  Burns'  Rev.  St  1001,  |  4405.  provides  that 
if,  on  petition,  the  board  of  trustees  of  any 
town  are  of  opinion  that  public  cooTenience  re- 
(mires  the  opening  of  a  new  street,  ttie  board 
snail  appoint  commissioners  who  shall  appraise 
the  damage  and  benefits.  Held,  that  a  formal 
resolution  that  public  couvenieoce  required  tiie 
opening  of  a  street  was  not  necessary. 

3.  It  was  not  essential  to  the  Talidi^  of  the 
proceedings  that  a  preliminary  order  should  be 
made  decTarinz  that  the  prayer  of  the  petition- 
er was  granted. 

4.  The  failure  of  the  report  of  the  commis- 
sioners on  the  opening  of  a  street  to  comply 
with  the  statutory  requirement  that  the  report 
shall  contain  the  value  of  the  land  appropriated 
was   a   mere   irregQlarity,   not  constituting 

f ground  for  dismissing  or  vacating  the  proceed- 
ngs. 

6.  The  failure  of  the  report  of  commisalonen 
on  the  opening  of  a  street  to  comply  with  the 
statute  requiring  the  report  to  state  what  real 
estate  would  be  benefited  was  a  mere  Irregu- 
larity, not  constituting  ground  for  dlamlsarng 
or  vacating  the  proceedings. 

6.  Where  one  whose  land  is  talcen  for  the 
opening  of  a  street  makes  no  motion  tiefore  the 
board  of  trustees  or  in  the  circuit  court  on 
appeal  to  set  aside  or  vacate  the  report  of  the 
commissioners,  the  only  question  to  be  deter- 
mined is  the  amount  ot  damages  sustained. 


*  Rehearing  denied. 
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7.  TbB  fact  that  •  proposed  street  ceomm 
raflroad  tracks  ia  not  of  itself  saffldent  to 
enable  the  railroad  company  to  defeat  the 
opemog  of  the  street  and  appro^iriatioa  of  its 
land  therefor. 

8.  Bums'  Rev.  St.  1001,  U  4404r4410.  rela- 
'  tlve  to  the  opening  of  streets  requiring  notice 
to  the  owDer  of  property  to  be  appropriated, 
proriding  a  hearing  at  which  evideuce  may  be 
received,  requiring  a  report  to  be  made  to  a 
tribunal  designated,  as  well  as  the  assessment 
and  tender  of  damages  to  the  owner,  and  pro* 
viding  an  appeal  to  the  circuit  court,  is  nof 
uuconfititutfonal. 

9.  On  condemnation  of  land  for  the  opening 
of  a  Btreett  only  a  portion -of  a  certain  land- 
owner's property  having  been  taken,  the  JniT 
had  a  right  to  consider  the  amount  of  benefit 
to  that  which  remained. 

10.  Where,  on  condemnation  of  land  for  street 
purposes,  it  appeared  that  •  landowner  was 
benefited  Instead  of  damnified  by  the  appropri- 
ation, no  damages  should  havo  been  allowed 
him. 

11.  On  condemnation  proceedings  on  the  open- 
ing of  a  street  witnesses  for  the  city  testified 
as  to  the  laud  taken,  the  structures  on  it,  and 
as  to  all  its  surroundings.  ffeUl,  that  it  was 
proper  to  refuse  to  instruct  that  the  measure  of 
damages  was  the  difference  In  Talue  of  that 
part  of  the  land  before  the  street  was  opened 
and  afterwards,  since  the  jury  might  have 
found  what  effect  the  improvementB  would 
hare  on  ttie  property  from  the  testimony  of 
the  city's  witnesses,  and  had  a  right  to  con- 
•Mer  not  only  the  opiuiona  of  the  witnesses, 
but  tlie  facta  on  which  such  opinions  were 
based. 

Appeal  from  Circuit  Court,  White  County; 
T.  F.  Palmer,  Judge. 

Petition  for  the  opening  of  a  street  In  the 
town  of  Wolcott  From  a  judgment  In  favor 
of  the  dty  of  Wolcott  on  appeal  to  the  cli^ 
cult  court,  the  Pittsburgh,  Olncinuati,  Chi- 
cago &  St  Loula  Railway  Company  appeals. 
Affirmed. 

G.  E.  Robs,  lor  appellant  Hanly  &  Wood, 

for  appellee. 

DOWLING,  J.  A  petition  for  the  opening 
of  a  street  in  the  town  of  Wolcott,  signed 
by  more  than  12  resident  freeholders,  was 
presented  to  the  board  of  trustees  of  that 
town.  The  l>oard  thereupon  appointed  three 
commissioners  having  the  statutory  qualifl- 
cations  to  appraise  and  assess  the  damages 
and  benefits  accruing  to  the  owner  of  any 
land  or  lot  through  which  the  proposed  street 
was  to  be  opened.  Such  commlesloners,  be- 
fore they  proceeded  to  perform  their  duties, 
took  and  subscribed  the  oath  prescribed  by 
the  statute,  which  oath  was  indorsed  on  the 
certificate  of  their  appointment  and  filed  with 
the  clerk  of  the  board.  The  requisite  notice 
of  the  appraisement  to  be  made,  a  complete 
description  of  the  premises  to  be  viewed,  and 
the  time  and  place  of  the  examination  and 
hearing,  was  given  to  the  commlsBloners  and 
to  the  appellant  as  the  owner  of  laud  to  be 
appropriated.  The  Commissioners  met  at  the 
time  and  place  designated  in  the  notice,  and 
proceeded  to  examine  the  real  estate  propos- 
ed to  be  approftriated,  and  to  receive  evidence 

t ».  See  Eminent  Domain.  tcL  la;  CmL  Olg.  H 


touching  the  questicmii  before  them.  Thej 
made  their  report  to  the  board  in  writing, 
and  within  the  time  fixed  by  law  filed  the 
same  with  the  clerk  of  the  board  of  trustees. 
The  total  amount  of  damages  sustained  by 
the  appellant  by  reason  of  the  appropriation 
of  the  land  taken,  the  removal  of  a  depot 
building,  the  construction  and  maintenance 
of  crosBinga,  and  by  all  oth^  causes,  was 
estimated  by  the  commissioners  at  $250,  and 
this  sum  was  tendered  to  the  appellant  by 
the  appellee,  but  the  appellant  refused  to  ac- 
cept the  same.  An  appeal  to  the  White  cir- 
cuit court  was  taken  by  the  railroad  compa- 
ny, exceptions  raising  questions  of  law  and 
fact  were  filed  by  it  the  issues  formed  were 
submitted  to  a  Jury  for  trial,  and  a  general 
verdict  was  returned  in  favor  of  the  ai^ellee. 
Over  motions  for  a  new  trial  and  In  arrest 
of  Judgment  the  court  rendered  Judgment 
against  the  railroad  company  that  the  land 
described  be  appropriated  for  the  purposes  of 
a  public  street  that  the  street  be  opened  up- 
on and  over  the  land  so  appropriated,  and 
that  the  railroad  company  sustained  no  dam- 
ages by  auch  appropriation.  Error  is  assign- 
ed upon  the  sufildency  of  the  facts  stated  in 
the  transcript  of  the  proceedings  of  the  board 
of  trustees  to  constitute  a  complaint  the  rul- 
ings of  the  court  upon  demurrers,  the  refusal 
of  the  court  to  grant  appellant  a  new  trial, 
and  the  denial  of  the  motion  In  arrest  ot  Judg- 
ment 

The  fifteenth,  sixteenth,  seventeentli,  eigh- 
teenth, nineteenth,  twentieth,  twenty-first, 
and  twenty-second  assignments  of  error  pre- 
sent no  question.  All  of  them  allege  the  un- 
constitutionality of  the  statute  and  proceed- 
ings by  virtue  of  which  the  appropriation  of 
appellant's  land  was  effected.  Such  infirmi- 
ties, if  they  exist  cannot  be  presented  by 
way  of  independent  assignments  of  error. 
Standish  v.  Bridgewater,  159  Ind.  386,  N. 
E.  189.  The  question  of  the  validity  of  the 
statute,  proceedings,  and  Judgment  however. 
Is  properly  raised  by  the  assignment  of  the 
alleged  errors  of  the  court  in  sustaining  cer- 
tain demurrers  and  overruling  others  and  in 
overruling  the  motions  for  a  new  trial  and 
in  arrest.  The  transcript  of  the  proceed- 
ings of  the  board  of  trustees  shows  that  all 
the  steps  required  by  the  statute,  with  per- 
haps  one  exception,  were  regularly  and  prop- 
erly taken.  No  formal  resolution  that  the 
public  convenience  required  the  opening  of 
the  street  was  necessary.  Nor  was  it  essen- 
tial that  a  preliminary  orda-  should  be  made 
declaring  that  the  prayer  of  the  petition  was 
granted.  Neither  of  these  formalities  la  pre- 
scribed by  the  statute.  The  act  provides  1>9t 
If,  upon  petition,  the  board  of  trustees  of  any 
town  may  be  of  opinion  that  public  conven- 
ience requires  the  opening  of  a  new  atreet 
or  alley,  the  board  shall  appoint  three  com- 
missioners, residents  of  such  town,  who  shall 
be  disinterested  freeholders,  to  appraise  and 
assess  the  damages  and  benefits  accruing  tc 
the  owner  of  any  land  or  lot  throng  wbldi 
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the  street  or  all^  la  proposed  to  be  con- 
structed, or  any  strocture  thereon  appropri- 
ated for  anch  street  or  alley.  Section  4406, 
Bunaf  Rev.  St  1901.  The  order  appointing 
the  commlasIonerB  was  a  sufficient'  Indication 
of  the  opbtkm  of  the  board  tihat  the  public 
convenience  required  the  opening  of  the 
street  aod  that  the  petitlfm  was  granted. 
As  Is  Bald  In  DlDon  on  Uunldpal  Corpora- 
tions (4th  Ed.)  {  601  (406):  "la  exercising  the 
power  of  eminent  domain  the  cil7  coundl 
need  not  prefftoe  their  acthut-as,  for  axani- 
ple,  laying  out  of  a  highway  or  street— by 
declaring  that  they  find  the  same  to  be  nec- 
essary or  expedient  This  necessity  is  suffi- 
ciently Implied  In  their  action  on  this  siAh 
Ject  inasmncb  as  they  can  act  imly  in  sudi 
a  cam."  The  statute  reanlres  that  tiie  re* 
port  of  the  commissioners  shall  contain  the 
following  particulais:  (1)  The  Tftlne  of  the 
land  approjnlated.  (2)  What  real  estate,  if 
any,  would  be  benefited  (specifying  the  same 
In  parcels,  with  the  name  of  the  owner*  if 
known),  and  the  praportlon  of  beneBts  eacA 
owner  receives,  and  the  proportion  of  dam- 
ages each  would  sustain.  The  report  In  the 
present  case  did  not  state  Ute  value  of  the 
land  appropriated,  nor  what  real  estatu  would 
be  beneflted.  It  contained  only  an  assese- 
ment  of  tbfc  damages  sustained  by  ftM  ap^ 
pellant  by  reason  of  the  appropriation  of  the 
4and.  These  omissions,  however,  were  Irreg- 
ularities only,  and  did  not  constitute  ground 
for  dismissing  or  vacating  the  proceedings. 
Elliott.  Roads  and  Streets,  |  861;  Brown  v. 
Stewart  80  Ind.  877;  State  v.  Parker.  58  N. 
J.  Law  183.  20  Atl.  1074;  Glllett  McOon- 
IgRl.  80  Wis.  158,  49  N.  W.  814;  Bont  v.  Mont- 
iay,  3  B.  Mon.  800;  Connecticut  River  Co.  v. 
dapF,  1  Cosh,  eso;  Town  of  Rensselaer  v. 
Leopold,  106  Ind.  29,  B  N.  B.  761.  No  motion 
vras  made  by  tte  appellant  before  tiie  board 
of  trustees  or  In  the  circuit  court  to  set  adde 
or  vacate  the  report  of  the  commissioners, 
end.  In  the  absence  ot  such  motion,  the  only 
question  to  be  determtoed  In  the  circuit  court 
was  the  amount  of  damages  sustained. 
Swinney  v.  The  Ft.  Wayne  R.  Go.,  69  Ind. 
2(Ki;  Werley  V.  The  Huntington  Water  Works 
Co.,  13S  Ind.  148,  87  N.  E.  082;  The  Chicago, 
etc..  Ry.  Co.  V.  Jones,  103  Ind.  886,  6  N.  El  8. 
No  motion  having  been  made  to  set  aside  the 
report  and  for  a  new  assessment  and  ap- 
praisement we  think  that  the  transcript  of 
the  proceedings  filed  in  the  circuit  court  con- 
tained a  sufficient  statement  of  facta  to  an- 
thorlze  the  appropriation  of  the  land  and  an 
Inquiry  as  to  the  amount  of  damages  sus- 
tained by  the  appellant  The  drcnmstance 
timt  the  proposed  street  was  to  be  laid  out 
acTMs  ttie  appellant's  railroad  was  not  of  It- 
self suffldent  to  defeat  such  appropriation. 
Elliott,  Roads  and  Streets,  I  461,  note  4.  We 
bave  no  hesitation  in  pronouncing  the  act  au- 
thOTlzIn^  tbe  opeoing  of  streets  under  which 
these  proceedings  were  taken  (sections  4404- 
4410,  Boras'  Rev.  St  1901)  constitutional. 
The  purpose  for  which  private  property  may 


be  taken  under  this  statute  is  strictly  public 
Notice  to  the  owner  is  required.  A  hearing 
before  commissioners  duly  appointed  accord- 
ing to  law  Is  provided  for,  at  wblch  hearing 
evidence  may  be  received  touching  any  of  the 
questions  before  sach  commissioners.  A  re- 
port Is  to  be  made  tfie  commissioners  to 
a  perman^t  tribunal  d»ignated  by  tbe  stat- 
ute. Before  the  property  can  be  taken,  the 
damages  assessed  must  be  tendered  to  Its 
ewner.  An  appeal  to  the  circuit  court  may 
be  taken  by  the  owner  of  the  real  estate  from 
tbe  order  of  the  board  accepting  such  report 
The  hearing  secured  by  the  statute  must  be 
onderstood  to  be  tne  affording  to  the  ownor  of 
the  real  estate  proposed  to  be  taken  a  suffl- 
dent legal  agioottaidty  to  establi^  by  evMence 
tbe  amount  of  his  damages  or  benefits.  The 
statute  seems  to  meet  every  requirement  of 
the  federal  and  state  Cionstltntlons.  Statutes 
of  this  character  have  been  eiucted  by  nearly 
every  state  of  the  Union,  and  their  validity 
has  been  sustained  by  numerons  dedslWB.  "A 
municipal  corporation  may  be  constltuttonally 
Invested  with  the  inwer  to  open  and  estab- 
liah  by  compulsory  acquisition  or  by  purchase 
such  streets  or  parks  as  Its  coundl  may  Judge 
to  be  expedient  or  necessary."  Dillon,  Munic. 
Cor.  (4th  Ed.)  f  e02  (467).  "Every  apedes  of 
property  which  the  public  needs  may  require, 
and  which  government  cannot  lawfully  appro-' 
priato  under  any  other  right  IB  subject  to  be 
seised  and  appn^nlated  under  the  right  of  emi- 
nent domain.  Lands  for  the  public  ways; 
timber,  stone,  and  gravel  with  which  to  make 
or  Improve  the  public  waya;  buildings  stand- 
ing in  the  way  of  cmtemplated  improvements, 
or  which  for  any  other  reason  It  becomes  nec- 
essary to  take,  remove  or  destroy  for  the  pub* 
lie  good;  streams  of  vrater;  corporate  fran- 
chises; and  generally,  it  may  t>e  said,  legal 
and  equitable  righto  of  every  description- 
are  liable  to  be  thus  appropriated.*'  Cooley's 
Const  Lim.  (3d  Ed.)  {  526;  Bubottom  v.  He- 
dure,  4  Blackf.  606;  McGormlck  v.  Tbe  Presi- 
dent etc.,  of  the  Town  of  Lafayette,  1  Ind. 
48;  Snyder  v.  The  President  etc.,  of  the 
Town  of  Rockport  6  Ind.  287;  Raaster  v. 
Grimmer,  180  Ind.  219,  28  N.  E.  866,  29  N.  B. 
918:  Forsyth  v.  Wilcox,  148  Ind.  144,  41  N. 
E.  871;  Elliott  on  Roads  &  Streeta.  I  851; 
People  V.  Smith,  21  N.  T.  595;  Wlllson  v. 
Harsh  County,  2  Pet  251.  7  L.  Ed.  412;  Blood- 
good  V.  Railroad  Company,  18  Wend.  9,  81 
Am.  Dec.  318;  West  River  Bridge  Company 
v.  Dlx.  6  How.  183,  12  L.  Ed.  585;  Mercer 
V.  Railroad  Company,  86  Pa.  99;  Common- 
wealth V.  Gharlestown,  1  Ptek.  180,  11  Am. 
Dec.  161;  Scudder  v.  Trenton,  etc..  Falls  Co., 
1  N.  J.  Eq.  694.  23'Am.  Dec.  766;  Harbeck  v. 
Toledo,  11  Ohio  St  219;  BhafFner  v.  St  Louis, 
81  Mo.  264;  Swan  v.  Williams,  2  Mich.  427; 
Embury  v.  Conna,  8  N.  T.  511,  63  Am.  Dec. 
825;  Alexander  v.  Baltimore,  5  GUI,  883,  46 
Am.  Dec.  630;  Curry  v.  Mt  Sterling.  15  III. 
820.  Only  a  portion  of  the  land  owned  by 
the  appellant  having  been  taken,  the  Jury 
had  a  right  to  consider  the  amount  of  beneflt 
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to  that  portion  which  remained.  If  It  found 
that  the  appellant  was  benefited  Instead  of 
damnified  by  the  appropriation,  no  damages 
sbonld  have  been  allowed.  Cooler's  Const. 
Um.  (3d  Ed.)  {  665;  Rassier  T.  Grimmer,  130 
Ind.  219,  28  N.  E.  866,  29  N.  E.  918;  Forsyth 
T.  Wilcox.  143  Ind.  144.  41  N.  E.  371.  The 
question  whether  the  appellant  did  or  did  not 
sustain  damages  by  the  appropriation  of  a 
portion  of  Its  land  was  properly  presented  to 
the  Jvry  by  the  pleadings  and  evidence  In 
the  cause,  and.  the  fact  having  been  deter- 
mined by  tbem,  we  can  discover  no  substan- 
tial ground  for  disturbing  tiielr  verdict 

The  court  did  not  ert  in  refusing  to  give 
instructions  numbered  1,  2,  and  3  tendered  by 
the  appellant.  The  first  was  a  peremptory  di- 
rection to  the  Jury  to  return  a  verdict  for  the 
appellant  The  second  and  third  declared  that 
the  measure  of  damages  resulting  to  the  ap- 
pellant by  reason  of  tbe  opening  of  the  street 
across  Its  right  of  way  and  tracks  was  the 
difference  in  value  of  that  part'  of  its  rail- 
road before  the  street  was  opened  and  aft- 
erwards, and  that  the  evidence  upon  that 
question  was  undisputed.  None  of  these  In- 
structions was  authorized  by  the  evidence. 
Witnesses  for  the  appellee  had  testified  fully 
as  to  the  strip  of  land  to  be  taken,  the  struc- 
tures on  It,  and  as  to  all  Its  surroundings. 
From  this  evidence  alone  the  Jury  might  have 
decided  what  effect  the  Improvement  would 
have  upon  the  property  of  the  apirellant  The 
jury  had  a  right  to  consider  not  only  tbe  opin- 
ions expressed  by  witnesses  touching  the  value 
of  the  property  of  the  appellant  before  and 
after  the  opening  of  the  street  but  they  had 
the  right  to  consider  also  the  facts  upon  which 
these  (q)bilon8  rested  as  stated  by  the  wit- 
nesses. 

Some  minor  qaestlons  are  discussed  by  coun- 
sel for  appellant,  but  we  find  In  none  of  them 
a  sufficient  reason  for  a  reversal  of  the  Judg- 
ment 

We  find  no  error  In  tbe  record.  Judgment 
affirmed. 


0>2  iDd.  22) 

LONG  ft  ALLSTATTER  GO.  T.  BABNBS 

et  al. 

(Sapreme  Court  of  Indiana.    Jan.  10^  1904.) 

NOTB-OUARANTT— ORDER  OF  TI^AL- 
IN3TRUCTI0N. 

1.  In  an  action  on  a  written  guaranty  ef  a 
note  and  for  ^25  attorney's  fees,  where  the  an- 
swers admitted  the  execution  of  tbe  note  and 
that  $23  would  be  a  reasonable  attorney's  fee  if 
plaintitF  should  recover,  and  set  up  affirmative 
defenses  which  were  denied,  the  defendants 
were  entitled  to  open  and  close  the  evidence 
snd  argument  to  the  jury. 

2.  In  an  actioa  ou  a  written  guaranty  of  a 
note,  where  the  answer  of  the  maker  of  the 
note  pleaded  an  indiridoal  set-off,  it  was  not 
the  duty  of  the  court  in  a  charge  on  the  right 
to  recover  on  the  set-off,  to  charge  that  the  de- 
fendant pleading  it  mast  prove  that  he  was  the 
principal  and  Eis  codefendaut  surety  on  the 
guarantied  note,  where  he  charged  that  all  the 
material  averments  of  the  set-off  must  be  prov- 
ed, and  the  eomi^alnt  alleged  that  the  contract 


in  suit  was  secnrltr  tor  the  separate  note  of 
the  defendant  pleading  the  set-off. 

Appeal  from  Circuit  Court,  Boooe  Connty; 
B.  S.  HIgglus,  Judge. 

Action  tbe  Long  &  Allstatter  Company 
against  Edward  Barnes  and  another.  From 
a  judgment  In  favor  of  defendants,  plalntUZ 
appeals.  Transferred  from  tbe  Appellate 
Court  under  section  1337u,  Bums'  Uev.  St. 
18QL  Affirmed. 


O.  P.  Hafaan,  for  appellant 
ston,  for  appellees. 


8.  M.  Bal- 


HADLEY,  J.  On  AprU  26,  1898^  appeUee 
Edward  Barnes  executed  to  appellant  bis  In- 
dividual note  for  $198,  due  November  1, 1698^ 
and  on  the  same  day  both  appellees  ^ecuted 
a  written  guaranty  that  Edward's  said  note 
should  be  paid.  This  action  Is  brought  on 
said  guaranty.  It  Is  alleged  in  the  complaint 
that  the  note  guarantied  was  the  separate 
note  and  undertaking  of  Edward  Barnes,  and 
that  the  note  provided  for  the  payment  of 
attorney's  fees;  that  this  stipulation  was 
embraced  within  the  guaranty,  and  that  ¥25 
was  a  reasonable  fee  for  plaintiff's  attor- 
ney. Four  several  and  separate  answers 
were  filed  tiy  the  appellees,,  each  admitting 
the  execution  of  the  guaranty  sued  on,  and 
that  $23  would  be  a  reasonable  fee  tor  plain- 
tiff's attorney  If  It  should  be  found  that  tbe 
plaintiff  was  entitled  to  recover,  and  setting 
up  no  consideration  and  failure  of  cwsider- 
atlon.  In  various  forms,  as  a  defense.  Eld- 
ward  Barnes  also  filed  a  further  separate  an- 
swer of  set-off,  In  which  he  averred  that  tbe 
contract  sued  on  was  executed  as  a  surety 
for  the  payment  of  hie  Individual  note,  and 
that  appellant  was  Indebted  to  him  In  tbe 
sum  of  $462  for  cash  paid  on  account,  and 
for  which  be  had  not  received  aredit  A.  de- 
nial and  one  par^raph  of  affirmative  mattw 
In  reply  put  the  case  at  Issue.  Trial  by  Jury, 
and  vwdlct  and  Judgment  for  Edward  Bames 
on  his  Bet-off.  AptkeHants  motion  for  %  new 
trial  was  overruled. 

The  court  sustained  appelteea*  motion  for 
tbe  right  to  open  and  close  the  evidence  and 
argument  to  the  jury,  which  presents  tbeflivt 
question  argued.  It  will  be  recalled  that  in 
each  of  their  answers  appellees  admitted  tbe 
execution  of  the  contract  sued  on.  and  that 
appellant's  claim  of  $25  for  attorney's  feea 
was  just  and  reasonable  if  It  was  found  that 
it  was  entitled  to  recover  at  all.  Aa  the  is- 
sue stood  at  tbe  opening  of  tbe  trial,  tbe 
plaintiff  was  entitled  to  Judgment  for  enry- 
thing  it  asked  unless  ttie  defendants  snc- 
ceeded  in  proving  by  a  fair  preponderance  ot 
the  evidence  the  affirmative  matter  set  up 
in  avoidance.  Tbe  party  having  the'bnrd^ 
of  proof  is  entitled  to  the  opea  and  dose, 
and  when  It  la  not  necessary  for  tbe  plalntUt 
to  Introduce  any  evidence  to  entitle  blm  to 
recover  the  burden  of  proof  Is  npcMi  tike  d^ 
fendant  to  prove  bis  afflrmatlTe  iSeteaae. 
Lindley  t.  SulUvan,  IBS  Ind.  B88, 1101,  SI  N. 
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D.  7S8,  88  K.  E.  861;  State  Board  T.  Gray, 
64  Ind.  fil.  Melkel  v.  State,  etc..  Institution, 
36  Ind.  Sfio.  There  was  no  error  In  award- 
ing appellees  tbe  open  and  close. 

Tbe  correctness  of  the  elgbtb  Inatnictloa 
to  the  Jury  Is  challenged.  It  relates  to  the 
aet-off  pleaded  by  Edward  Barnes,  and  In 
snbstHnce  Informed  the  Jnry  that  the  de- 
fendant Edward  Barnea  had  filed  his  sep- 
arate plea  of  set-off,  In  which  he  bad  alleged 
that  the  plaintiff  was  indebted  to  Mm  indl- 
Tidnally  on  account,  as  set  forth  on  the  plea. 
In  the  sum  of  $402;  that  the  burden  was 
upon  this  defendant  to  establish  by  a  fair 
INreponderance  of  the  evidence  all  the  ma- 
terial aTerments  of  bis  said  plea,  and,  if  he 
had  proved  by  such  preponderance  that  tbe 
plaintiff  was  indebted  to  him  on  account  of 
tbe  matters  set  out  in  the  plea,  then  the 
amount  found  due  him  from  the  plaintiff,  if 
any,  should  be  set  off  against  any  amount 
found  due  the  plaintiff  from  the  defendants. 
If  there  should  be  more  due  said  defendant 
from  tbe  plaintiff  than  found  due  the  plain- 
tiff from  the  defendants,  then  he  is  entitled 
to  8  verdict  against  the  plaintiff  for  tbe  ex- 
cess. And  if  the  defendants  are  not  tndebt-i 
ed  to  the  plaintiff  at  all,  and  tbe  plaintiff  la 
Indebted  to  tbe  defendant  Edward  Barnes  on 
his  said  matters  of  set-off,  they  should  re- 
turn their  verdict  in  his  favor  for  whatever 
sum  tbey  found  due  blm  by  a  fair  prepon- 
derance of  the  evidence.  Tbe  objection  urged 
against  this  luBtruction  Is  that  It  failed  to 
charge  tbe  Jury  that  as  a  fundamental  right 
to  a  set-off  against  tbe  plaintiff's  demand 
against  the  two  defendants,  it  was  Incum- 
bent upon  Eidward  Barnes  to  prove  that  he 
was  the  principal  and  his  codefendant  his 
surety  on  tbe  guarantied,  note  described  in 
the  complaint  It  would  have  been  jtroper 
for  the  court  to  have  gone  to  the  extent  con- 
tended for  by  appellant,  but  we  are  not  pre- 
pared to  say  it  was  the  court's  duty  to  do  It 

In  his  plea  of  set-off  Edward  Barnes  aver- 
red that  tbe  contract  sued  on  was  executed 
as  a  security  for  the  payment  of  his  Indi- 
Tldnal  note.  This  was  equivalent  to  say- 
ing that  his  brother's  relation  to  the  contract 
sued  on  was  that  of  a  surety  for  blm.  in 
tbe  instruction  complained  of  the  Jury  was 
told  that  to  recover  upon  his  plea  of  set-off 
it  was  incumbent  upon  Edward  Barnes  to 
prove  by  a  fair  preponderance  of  tbeevidence 
an  the  material  averments  thereof.  As  ex- 
pressed in  general  terms,  ^s  was  correct 
Because  the  court  did  not  specify  what  con- 
stituted the  material  averments;  did  not 
make  tbe  instruction  bad.  Hlnahaw  v.  The 
State,  147  Ind.  334.  381,  47  N.  E.  157;  Bail- 
way  Co.  V.  Oonoyer,  149  Ind.  524,  C28,  48  N. 
B.  852.  49  N.  B.  4fi2. 

Another  view:  It  la  not  claimed  for  ttie 
ccmtiact  in  suit  that  It  Is  anything  else  than 
a  collateral  undertaking  as  a  security  for 
tbe  payment  of  the  separate  note  of  Edward 
BarueB,  and  It  la  so  alleged  in  tbe  complaint 
In  the  very  nature  of  the  transaction,  the 


obligors  of  tbe  collateral  agreement  must 
necessarily  sustain  tbe  relation  of  sureties 
to  the  obligor  in  the  note  secured.  We'  can- 
not therefore,  perceive  bow  the  appellant 
can  be  injured  by  tbe  failure  of  the  couil  to 
instruct  the  Jury  that  they  should  Qnd  as  a 
fact  that  which  It  not  only  admitted,  but  as- 
serted In  its  complaint  to  be  a  fact  The  evi- 
dence Is  conflictlug,  but  it  was  the  exclusive 
province  of  the  Jury  to  weigh  it  and  we  have 
no  power  to  disturb  tbe  result  reached  by 
them. 
Judgment  affirmed. 

on  bo.  o 
CANNON  T.  CA8TLBMAN.1 
OSupreme  Court  of  Indiana.  Jan.  14,  190i.) 

OOHTaACTS— ACTIONS— FRAUD— RB8  JUDICATA 

— PLEADINQS-CONSTRUCTION . 

L  If  one  sued  on  a  coatract  purposely  omits 
to  assert  tbe  defense  of  fraud  of  tbe  plaintiff 
in  the  obtaining  of  the  contract  and  judgment 
Is  rendered  agaiust  him,  it  is  res  Judicata  in  an 
ai:tion  by  him  aeekiUg  relief  against  su(^  judg- 
ment on  the  ground  of  fraud  in  the  contract. 

2.  Where  plaintiff  alleged  that  he  was  Induced 
to  enter  Into  a  contract  with  defendant  througb 
fraud,  and  that  defendant  afterwards  sued  plain 
tiff  on  said  contract  and  recovered  thereon 
from  which  Judgment  pl&intiff  seeks  relief,  i\ 
will  be  Inferred,  in  the  abaence  of  an  avermeol 
to  the  contrary,  that  plaintiff,  with  the  full 
knowledge  of  the  existence  of  the  defense  of 
fraud,  purposely  omitted  to  assert  it 

Anneal  from  drcntt  Court  Stazke  Oowi 
ty;  George  W.  Beeman,  Judge. 

AdJon  by  Jacob  A.  Cannon  against  Ab 
drew  O.  Caatleman.  Judgment  for  defenu 
ant  and  plaintiff  appealed.  Tran^erted 
from  Appellate  Court  nndw  aectlon  £B37a, 
Bums'  Rer.  St  1901.  Affirmed. 

J.  A.  Cannon,  In  pKk  Der.  Nicbols  ^  FOs 
ter,  for  appellee. 

OILLBTT,  a  J.  Appellant's  complaint  lii 
thla  action  cbargee,  In  effect,'  that  be  was 
Induced  to  enter  Into  a  contract  with  appel- 
lee tiirougb  tbe  fraud  of  the  latter;  that 
suit  was  afterward  brought  by  a^Uee 
against  an>ellaat  on  said  contract  in  a  conrt 
of  competent  Jurisdiction;  tb^t  tbe  cause 
was  tried  upon  tbe  complaint  and  a  general 
denial,  and  resulted  In  a  jndgmrat  for  ap- 
pellee, whlcb  was  affirmed  on  appeal  to  tbe 
Appellate  Court  of  this  state;  ttaat  appellant 
has  been  compelled  to  pay  Uie  sum  of  91,700 
In  tbe  satisfaction  of  said  judgment,  and  for 
exposes  in  and  about  bis  defense.  A  de- 
murrer was  sustained  to  appellant's  com- 
plaint and  from  the  final  Judgment  wlilcb 
followed  said  mUng  be  prosecutes  this  ap- 
peaL 

It  wonld  be  difficult  to  determine  the  the- 
ory of  the  complaint  In  question,  were  It  not 
for  tbe  statement  of  appellant,  who  am>ears 
in  his  own  behalC  ttaat  be  relies  upon  ttae 
proposition  that  the  question  of  fftind  coidd 
not  have  been  litigated  in  tbe  former  action 
under  tbe  issues  as  they  wore  actually  fram- 
ed. We  infer,  as  agataiat  tbe  pleadtv,  since 
tbe  complaint  does  not  contain  an  aTermoit 

■See  73  N.  B.  aSI. 
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to  the  contcarr.  Out  appellant,  wltli  a  fall 
knowledge  of  the  exiatence  of  Uie  defense 
of  fraud  at  tbe  time  be  waa  mied  on  the 
contract,  purposely  omitted  to  assert  each 
defense.  Tbe  doctrine  of  ree  adjndlcata  Is 
broader  than  appellant  apprebenda.  A  par- 
tr  against  whom  a  cause  of  action  Is  alleged 
cannot  deliberately  withhold  a  direct  defense 
tiiereto,  and  afterwards  teeover  In  an  action 
which  InTolves  an  inquiry  into  flie  correct- 
nesB  of  the  original  judgment  Fiscbli  t. 
FiBchU,  1  Blackf.  360,  12  Am.  Dec.  201; 
Orosby  t,  Jerolman,  87  Ind.  264;  Bates  t. 
£^ooner,  45  Ind.  489;  Blcliardaon  t.  Jones, 
58  Ind.  240;  Oralghead  t.  Dalton.  106  Ind. 
72,  4  M.  B.  .425;  Lleb  Lichtensteln.  121 
Ind.  488,  28  N.  B.  284;  Bllngman  Paulson, 
126  Ind.  507,  26  N.  B.  898,  22  Am.  St  Sep. 
611:  Cohee  t.  Baer,  184  Ind.  876,  82  N..E. 
920,  89  Am.  St  Rep.  S70;  Uaynard  Waid- 
lich,  166  Ind.  662,  60  N.  B.  348;  State  ex  rel 
Moore  T.  Board  Ut  last  term)  68  N.  E.  295; 
Oromwell  ▼.  County  of  Sac,  94  U.  S.  351,  .  24 
Ii.  Ed.  196;  Harlotte  v.  Hampton,  7  Dnm.  ft 
Bast  266;  Henderson  t.  Henderson.  3  Hare, 
100,  115;  Thatcher  t.  Gammon,  12  Mass. 
268;  BlahQp  t.  Baldwin,  14  Vt  145;  Tilton 
T,  Gordon,  1  N..H.  83;  Holden  t.  Curtis,  2 
N.  H.  61;  Bmen  Hone,  2  Barb.  586;  Wtalte 
T.  Ward.  9  Johns.  282;  Loomls  v.  Pulver,  Id. 
244:  Ganfleld  r,  MongiBr,  12  Jobna.  347;  Bat 
tey  T.  Button,  13  Johns.  187;  Heath  t.  Frack- 
leton,  20  Wis.  820,  91  Am.  Dec.  406;  Ryan 
T.  Southern,  etc.,  A8B*n,'50  S.  C  ISli,  27  8. 
B.  ms,  62  Am.  St  B^.  881;  Jones  t.  Her^ 
rill,  69  Hiss.  747, 11  South.  28;  Feet  t.  Hatch- 
er. JL12  Ala.  514.  21  South.  HI,  57  Am.  St 
Rep.  40.  Although  not  clearer  in  principle 
than  mort  of  the  above  authorities,  especial 
attrition  la  catted  to  the  following  cases: 
Gihnore  t.  IfcOlure,  188  Ind.  571,  38  N.  B. 
801;  Le  Guen  t.  Gonverneur,  1  Johns.  Cas. 
486,  1  Am.  Dec.  121;  Homer  t.  Fish,  1  IMck. 
480,  11  Am.  X>ec.  218;  Urmaore  t.  Hersch- 
ell.  8  Pick.  33;  New  York  Life  ln&  Co.  t. 
Weaver's  Adm*r  (Ky.)  70  8.  W.  628.  Espe- 
cially as  applied  to  a  case  like  this,  where 
the  gravamen  of  the  action  la  the  wrongful 
obtaining  of  a  Judgment  in  a  suit  In  which 
tbe  complaining  party  neglected  his  oppor- 
tunity to  aet  up  such  wrong  as  a  defense 
does  tbe  observation  found  in  the  case  last 
<dted  seem  applicable— that  a  'litigant  18  en- 
titled to  (me  day  in  conr^  but  not  to  two 
days." 
Judgment  aflElrmed. 


(US  mo.  1) 

GRAT  T.  SEITZ. 
(Supreme  Coart  of  ladlana.  Jan.  14,  1904.) 

OFFIGBR  —  DISQUALIFICATION  —  BRIBBBT  AT 
PRIBCARV  ELECTION— NBCESSITT 
OP  CONVICTION. 
1.  Const,  art.  2,  S  6,  providing  that  every  per- 
son ■hall  be  disganli&ed  for  holding  ofBce  tor 
the  term  for  which  he  may  have  been  elected, 
who  shall  have  given  ,or  offered  a  bribe,  etc.,  to 
■ecnrt  his  election,  does  iiot  apply  to  bribery  by 
a  candidate  at  a  primary  election  to  secure  a 
Domination. 


2.  An  agreement  by  a  candidate  at  a  primary 

election  for  nomination  as  county  anditor, 
whereby  be  gives  his  note  for  $300  to  the  oppos- 
ing candidate  in  cousideration  of  the  latter*! 
withdrawal,  and  of  hia  pi-omise  and  that  of  tw» 
of  his  supporters  to  aid  in  securing  the  first 
candidate  s  nomination  and  to  discourage  other 
candidacies,  is  within  Burns'  Rev.  St.  1901,  | 
2327,  providing  that  any  person,  being  a  candi- 
date for  nominatioQ  to  any  office  of  profit  or 
trust,  who  loans,  pays,  or  gives,  or  promise?  to 
do  BO,  any  money  to  any  person  to  secure  hia 
TOte  or  influence,  or  whoever  hires  any  person 
to  work  for  the  nominaticm  of  an;  person  to  of- 
fice, ahalL  upon  conviction,  be  fined  and  dia- 
freQchised,  and  rendered  incapable  of  holding 
any  oflke  of  trust  or  profit,  and,  if  nominatra. 
shall  be  ineligtble  to  bold  such  office. 

3.  Ineligibility  to  bold  the  office  for  which  the 
caudidate  receives  a  primary  nomination,  im- 
posed by  Bums'  Rev.  St.  1901,  |  2327,  punishing 
bribery  at  primary  elections  declaring  that 
tbe  briber  'Wiall,  npon  eouTlctios  thereof,  be 
fined  *  *  *  4nd  dtsfranchlsed  and  rendered 
Incapable  of  holding  any  office  *  *  *  and 
though  nominated  shall  be  ineligible  to  hold  sudi 
office,"  can  only  be  taken  advantage  of  by  the 
oppoung  candidate  after  a  qonTictloa  for  the 
€xim»  has  been  had. 

Appeal  from  Circuit  Court,  Brown  Gmmty; 
W.  J.  Buckingham,  Judge. 

Election  contest  by  Arthur  L.  Gray  against 
John  B.  Seltz.  From  a  Judgment  of  the  cir- 
cuit court  suBtalaing  a  motion  to  dlamlaa  the 
proceeding  after  an  appeal  by  contestant 
from  the  board  of  county  commlnlotters, 
contestant  appeals.  Affirmed. 

Anderson  Perclfleld,  W.  C.  Duncan,  and 
Marsball  Hacker,  for  appellant  Mlei%  Con 
&  Miers,  Duncan  &  Batman,  and  W.  W. 

Waltman,  for  appellee; 

DOWLING,  J.  Appellant  and  appellee 
were  oppoSng  candidates  for  tbe  ofttce  of 
couDty  auditor  of  Brown  county  at  the  gen- 
eral election  held  In  November,  1902.  The 
appellee  received  1,019  of  the  legal  Totes 
ca&t  at  that  election,  and  the  appellant  615 
of  sucb  votes.  The  appellant,  within  the 
time  fixed  by  law,  gave  notice  of  his  Inten- 
tion to  contest  the  election  of  the  appellee, 
and  filed  bis  statement  of  the  grounds  of  such 
contest  in  tbe  ofilce  of  the  clerk  of  said 
Brown  county.  Tbe  board  of  commisstoners 
of  said  county  was  thereupon  convened  to  try 
said  cause,  and  the  appellee  appeared  to  tha 
action.  On  the  motion  of  the  appellee,  the 
proceeding  was  dismissed  by  the  board  on 
account  of  tbe  insufiSciency  of  ^e  facta  stat- 
ed to  constltnte  a  cause  of  action.  An  ap- 
peal from  this  Judgment  was  taken  to  tbe 
Brown  circuit  court,  where  the  motion  to 
dismiss  was  renewed.  Tbe  court  sostalned 
the  motion,  and  rendered  Judgment  tor  tbe 
appellee.  The  error  assigned  is  upon  tbe  rul- 
ing on  the  motion  to  dismiss. 

The  frround  of  contest  was  the  alleged  In- 
eligibiliiy  of  tbe  appellee  to  tbe  office  at  the 
time  of  tbe  election,  and  at  tbe  time  of 
tbe  commencement  of  tbe  term  thereof,  for 
reasons  which  are  thus  stated  in  the  com- 
plaint: "That  on  tbe  15th  day  of  November, 
1901,  the  Democratic  party  of  Brown  oonnty. 
Indiana,  held  a  primary  election  In  mU  conn- 
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ty  for  the  purpose  of  nominating  county  can- 
didates  for  the  offices  of  said  coonty  to  be 
voted  for  on  tbe  4th  dlay  of  NoTemlMr,  1902, 
and  tbe  contest ee  and  one  John  C.  Roas  were, 
and  bad  been  for  more  tban  tbree  montbs 
tberetofore,  opposing  candidates  for  the  nomi- 
nation of  county  auditor  of  said  county;  that 
said  Boss  was  a  qualified  elector  of  said 
county,  and  was  eligible  to  said  office;  that 
on  the  Ifith  day  of  October,  1901,  the  said 
Ross  and  the  said  Belts  were  the  sole  candi- 
dates for  said  nomination;  that  Commodore 
F.  Hanna  and  Isaac  Tabor  were  qualified 
Tot«8  of  said  county,  and  supporters  of  said 
Boss  tor  said  nomination,  and  bad  been  for 
more  than  three  months  theretofore;  that 
theretofore,  on  the  15th  day  of  October,  1901, 
tbe  said  contestee  entered  Into  an  agreement 
with  said  Hanna  and  Tat>or,  acting  for  them- 
selves and  for  said  Boss,  that,  In  considera- 
tion of  the  withdrawal  of  John  0.  Boss  as  an 
opposing  candidate  for  the  nomlnatioD  of 
county  auditor  at  said  primary  Section,  and 
that  the  said  Hanna  and  Tabor  would  use 
their  Influence  with  tbe  electors  of  said  coun- 
ty for  said  John  B.  Selts  as  a  candidate  for 
said  office,  and  would  dleconrage  and  dis- 
suade any  other  elector  of  said  county  from 
becoming  a  candidate  for  said  nomination 
for  said  office  in  (^position  to  said  John 
B.  Settz  at  said  primary  election,  the  said 
contestee  would  pay  to  said  Boas  the  sum  of 
three  hundred  dollars  ninety  days  after  date; 
that  on  the  Bald  15th  day  of  October,  1901,  tbe 
■aid  ,  contestee,  pursuant  to  said  agreement, 
did  execute  t>  said  Boss  bis  certain  promls- 
swy  note  of  that  dat^  with  William  H.  Seltz 
as  surety  thereon.  In  tbe  sum  of  three  hun- 
dred dollars,  payable  nlnets'  days  from  the 
date  thereof,  of  which  the  following  ts  a 
copy:  '¥300.00.  Ninety  days  after  date,  we 
jnomlse  to  pay  to  the  order  of  John  G.  Boss 
at  NftshTlUe,  Ind.,  three  hundred  dollars. 
Value  received  without  any  relief  frton  val- 
uation or  appraisement  laws,  with  interest 
at  8  per  cent  per  annum  from  date  until 
paid,  and  attorney's  fees.  Tbe  drawers  and 
endorsers  severally  waive  presentment  for 
payment,  protest  and  notice  of  protest,  and 
nmipayment  of  this  note.  [Signed]  John  B. 
Seitz.  William  H.  Selts.'"  The  supposed 
acts  of  bribery  consisted  In  procuring  ttie 
withdrawal  of  Boss  as  an  imposing  candidate 
for  tbe  nomination  for  county  auditor  at  a 
Democratic -primary  election  held  November 
15,  1901,  and  in  entering  Into  an  agreement 
with  Hanna  and  Tabor,  electors  of  said  coun- 
ty, by  which  they  undertook  to  use  their 
Influence  with  the  other  electors  of  said 
county  for  the  said  John  B.  Seltz  as  a  can- 
didate for  tbe  of&ce  of  county  auditor,  and 
to  dlscounge  and  dissuade  any  other  elector 
of  said  conn^  from  becoming  a  candidate 
at  said  primary  election  for  nomination  to 
said  office  In  opposition  to  said  Seltz,  in  con- 
sideration of  which  withdrawal  of  said  Boss, 
and  the  said  services  of  tbe  said  Hanna  and 
Tabor,  the  appellee  on  October  IS,  1901,  exe- 


cuted his  promissory  note  for  1800;  payable 
to  said  Boss  90  days  after  Its  date. 

It  Is  insisted  by  appellant  that  these  proceed- 
ings rendered  tbe  appellee  Inellgihle  to  the  of- 
fice of  conn^  auditor,  to  which  he  was  elected, 
under  section  6,  art  2,  of  the  Constitution  of 
this  state,  and  also  under  section  2327,  Bums' 
Rev.  St  1901,  defining  and  punishing  the  of- 
fense (rf  bribery  at  primary  elections.  The 
provistott  of  ttM  Oonstltution,  sn^,  is  as 
follows:  '*Zvery  person  shall  be  disqualified 
for  holding  office  for  tbe  term  for  which  he 
may  have  been  elected,  who  shall  have  given 
or  ottoed  a  bribe,  threat,  or  reward,  to  se- 
cure bis  election."  And  section  2327,  supra, 
declares  that:  "Any  person  being  a  candi- 
date for  nomination  to  any  office  of  profit  or 
trust  under  the  Oonstltntlon  or  laws  of  this 
state,  or  of  the  United  States,  before  any  con- 
vention held  by  any  political  par^,  or  at  any 
primary  election,  who  loans,  pays  or  gives,  or 
promises  to  loan,  pay  or  give,  any  money 
or  other  ttdng  of  value  to  any  delegate  or 
elector,  or  any  other  person,  for  tbe  purpose 
of  securing  the  vote  or  influence  of  such  dele- 
gate, elector,  or  person,  for  bis  nomination, 
and  whoever  hires,  or  otherwise  employi^  for 
consideration  any  person  to  work  for  the 
nomination  of  any  person  to  any  office,  or  to 
work  for  the  selection  of  any  delegate  to  be 
chosen  at  any  party  convention,  or  primary 
election,  shall,  upon  conviction  thereof,  be  fin- 
ed In  any  sum  not  more  than  five  hundred 
dollars,  and  disfranchised,  and  rendered  in- 
cai>able  of  holding  any  office  of  trust  or 
profit  within  this  state  for  any  determinate 
period,  and.  If  nominated,  shall  be  ineligible 
to  hold  such  office,"  Section  6,  art  2,  of  the 
CTonstltutlon,  and  section  2327,  supra',  are 
highly  penal,  and  must  be  strictly  construed 
as  against  the  persons  who  are  sought  to  be 
subjected  to  the  penalties  and  forfeitures  im- 
posed. It  seems  perfectly  clear  that  section 
6,  art.  2,  of  the  Constitution,  applies  only 
to  bribes,  threats,  or  rewards  given  or  ofTer- 
ed  to  secure  the  election  of  a  candidate  at  a 
final  or  popular  election.  No  mention  is 
made  of  a  primary  election,  and  the  language 
used  refers  exclusively  to  the  election  by  vir- 
tue of  which  title  to  the  office  Is  claimed. 
Section  23^,  supra,  renders  any  person  In- 
eligible to  any  office,  for  tbe  nomination  for 
which  be  Is  a  candidate  at  any  primary  elec- 
tion, who  loans,  pays,  or  gives,  or  promises 
to  loan,  pay,  or  give,  any  money  or  other 
thing  of  value  to  any  delegate  or  elector,  or 
any  other  person,  for  the  purpose  of  securing 
the  vote  or  Influence  of  such  delegate,  elect- 
or, or  person  for  his  nomination,  or  who 
hires  or  employs  for  a  consideration  any  per- 
son to  work  for  the  nomination  of  any  can- 
didate for  any  office  to  be  chosen  at  a  pri- 
mary election.  The  complaint  cha^s  that 
in  consideration  of  tbe  withdrawal  of  Ross, 
the  opposing  candidate  for  the  nomination 
for  county  auditor  at  the  primary  election, 
and  the  agreement  of  Hanna  and  Tabor,  on 
behalf  of  themselves  and  Robs,  to  use  their 
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influence  with  the  electors  of  the  county  for 
the  appellee,  and  to  discourage  and  dissuade 
any  other  elector  of  the  county  from  becom- 
ing a  candidate  for  the  nomination  for  county 
auditor  at  said  primary  election  In  opposition 
to  the  appellee,  the  latter  agreed  to  pay 
to  Ross  $300  and  execute  bis  note,  wltb  sure- 
ty, for  said  sum.  The  agreement  alleged  to 
hare  been  entered  Into  by  the  appellee  with 
Hanna,  Tabor,  and  Ross  fell  under  the  prohi- 
bition of  section  2327  of  the  statute.  It  In- 
cluded an  express  promise,  In  writing,  by  the 
appellee,  wbo'was  a  candidate  for  nomination 
to  an  office  of  trust  and  profit  at  a  primary 
election,  to  pay  $300  In  money  to  Ross,  an 
opposing  candidate,  for  the  purpose  of  se- 
curing his  withdrawal  from  the  race,  and 
the  influence  and  serrices  of  Hanna  and 
Tabor  for  the  nomination  of  the  appellee. 
But  the  unlawful  agreement  did  not  of  it- 
self render  the  appellee  Ineligible  to  the  of- 
fice to  which  he  was  afterwards  elected.  It 
la  true  that  Ineligibility  to  hold  the  office  to 
which  the  person  violating  section  2327,  su- 
pra. Is  chosen,  Is  declared  to  be  one  of  the 
penalties  for  the  violation  of  the  section. 
These  penalties,  howeTer.  attach  only  to  one 
who  has  been  duly  chai^ged  with,  and  con- 
victed of,  the  misdemeanor  created  by  tbe 
Btatnte.  It  is  expressly  declared  that  "upon 
conviction  thereor'  the  defendant,  •  • 
If  nominated,'  shall  be  ineligible  to  bold  such 
office."  The  provision  of  the  statute  differs 
materially  from  section  6,  art  2,  of  the  Oon- 
stltution.  The  latter  makes  tbe  fact  that  the 
candidate  at  a  popular  election  has  given  or 
offered  a  bribe,  threat,  or  reward  to  secure 
his  election  an  absolute  disqualification  for 
hotdlnjg  the  office  for  the  term  for  which  he 
may  have  been  elected.  It  has  been  said  to 
be  "self-executing."  Carroll  v.  Green,  148 
Ind.  862,  864,  47  Nl  B.  224.  The  penalty  of 
the  statute  becomes  effective  only  after  trial, 
conviction,  and  Judgment 

We  express  no  opinion  as  to  any  objections 
wUeb  may  be  taken  to  section  2327,  but  bold 
that  tbe  complaint  was  insufficient  because 
it  failed  to  all^e  that  the  appellee  had  been 
adjudged  guilty  of  a  violation  of  its  provi- 
slonB.  The  pleading  was  not  good  onder  any 
other  section  of  the  statute. 

The  court  did  not  err  In  sustaining  the  mo- 
tion to  ^!H«imr><f  the  action.  Judgmait  af- 
firmedL 

<UI  Ind.  16) 

WINTERS  v.  COONS. 

^oprenw  Court  of  Indiana.  Jan.  15,  1904.) 

BPBGIAL  FINDINO—JUDGMENT  OVER  VERDICT- 
BILL  OP  EXCBPTIONS— SETTLEMENT. 

1.  A  special  finding  that  one  purchased  a  note 
in  the  usual  courBe  of  busiueii  Is  a  mere  con- 
dnalon,  and  not  a  finding  of  a  partlcnlar  qnea- 
tlon  of  (act  within  Burns'  Bev.  St.  1901,  S  o56, 
requiring  such  findings  on  interrogatories  sub- 
mitted to  them. 

2.  A  court  would  not  be  warranted  Id  award- 
ing a  Judgment  in  favor  of  the  indorsee  of  a 
Qots  over  a  general  verdict,  in  the  face  of  a 


special  finding  that  he  Imew  that  It  had  been 
procured  by  fraud  pleaded  Id  the  answer. 

3.  Where  one  who  had  been  an  attorney  of  an 
appellant  In  tbe  trial  of  tbe  cause  afterwards 
became  jud^e,  a  bill  of  exceptions .  settled  and 
signed  by  him  without  the  knowledge  or  consent 
of  the  appellee  is  not  a  part  of  the  record. 

Appeal  from  Circuit  Court,  Bundolpb  Coun- 
ty; J.  W.  Macy,  Judge. 

Action  by  Charles  A.  Winters  against  Jo- 
seph M.  Coons.  From  a  Judgment  in  favor 
of  defendant,  plaintiff  appeals.  Transferred 
from  tbe  Appellate  Coort  under  section  1337u. 
Bums'  Rev.  SL  IDOL  Affirmed. 

Blngbam  ft  LoDft  for  appellant  Bngle, 

Caldwell  &  Parry,  for  appellee. 

JORDAN,  J.  This  action  wag  xwoaecnted 
in  tbe  lower  court  by  appellant  to  recover 
against  appellee  upon  a  promissory  note  ex- 
ecuted by  the  latter  on  November  3^  1898,  to 
Joseph  E.  Smith,  for  the  sum  of  $166.66,  ne- 
gotiable and  payable  at  a  bank  In  this  atate. 
The  complaint  alleges  that  tbe  note  In  suit 
was  toe  a  valuable  consideration  assigned  Iqr 
an  Indorsement  to  the  plaintiff.  The  answer 
of  the  defendant  (appellee  herein)  consisted 
of  three  paragraphs,  the  first  being  the  gen- 
eral denial,  which  was  subsequently  with- 
drawn. The  second  paragraph  alleges  sub- 
stantially the  following  facts:  In  Auguat, 
1888,  Joseph  B.  Smith,  the  payee  and  Indors- 
er  of  the  note  In  question,  represented  to  the 
defendant.  Coons,  that  be  bad  fw  sale  cer- 
tain Imported  and  valuable  winter  grape 
vines;  that  these  vines  were  worth  $1  each 
In  tbe  usual  course  of  sales.  He  SigteeA.  to 
deliver  4,200  of  them  to  the  defendant,  and 
represented  to  falm  that  large  pnMBts  could 
be  made  If  he  would  purchase,  plant  anu  cul- 
tivate the  vines  upon  tils  lands.  Smith  fur- 
ther represented  and  agreed  that  If  tbe  de- 
fendant would  take  4,200  of  the  vines,  be 
would  sell  them  to  blm  at  one-half  of  the 
cost  price,  and  would  pay  tbe  other  half  him- 
self, and  become  tbe  defendant's  partnw  In 
the  cultivation  of  the  vines.  He  further  r^ 
resented  that  he  was  a  man  who  had  much 
experience  In  the  culture  of  winter  grape 
vines,  and  he  agreed,  if  the  appellee  would 
take  tbe  vines,  that  he  would  plant  prone, 
and  otherwise  attend  to  the  cultore  thereof, 
and  that  after  they  were  planted  on  ^»pel- 
lee'B  premises,  he,  from  year  to  year,  would 
market  the  products,  and  pay  to  the  defend- 
ant one-half  of  the  proceeds  realized  from 
the  sale  of  ttie  grapes,  and  at  the  end  of  five 
years  he  agreed  that  the  vineyard  should  be- 
come the  property  of  the  defendant  It  SB 
charged  that  the  latter  believed  ttiese  rqk- 
resentetlons,  made  by  Smltb,  to  be  true,  and 
relied  thereon,  and  was  Induced  thereby  to 
purchase  and  agree  to  pay  fw  4,200  of  these 
grape  vines,  and  executed  tbe  note  In  salt 
among  others,  fw  the  purchase  money  of 
said  vines.  It  Is  averred,  among  otlier  facta, 
that  Smith  delivered  one  lot  of  thew  vine* 
to  the  defendant  but  that  they  were  of  an 
inferior  variety,  nothing  more  ttiati  mu9 
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'culls."  etc.  After  obtaining  tbe  note  In 
question,  Smitli  neglected  and  refused  to 
plant  or  cultlTate  tbe  vines,  and  refused  to 
comply  with  bis  agreement,  but  left  tbe  vines 
which  be  had  delivered  to  vltber  and  die  at 
the  place  wbere  he  had  delivered  them,  etc. 
It  la  charged  that  the  plaintiff  (appellant 
herein)  became  the  holder  of  tbe  note  with 
full  knowledge  and  notice  of  all  the  facts  as 
allied,  and  that  he  paid  no  consideration 
therefor.  Tbe  third  paragraph  of  the  answer 
alleges  facts  showing  that  said  Smith,  togeth- 
er with  others,  entered  into  a  conspiracy  to 
defraud  the  defendant,  and  thereafter, 
through  fraud  and  false  representations,  ob- 
tained the  execution  of  the  note  In  suit  from 
tbe  defendant,  who,  as  alleged,  was  at  the 
time  an'  old  and  ignorant  man.  Tbe  plain- 
tiff  filed  a  reply  to  the  answers  In  two  para- 
graphs, the  first  of  which  was  the  general 
denlaL  In  the  second  he  averred  facts  to 
show  that  he  was  a  broker,  engaged  In  tbe 
purchase  of  commercial  paj^er,  and  had  pur- 
chased the  note  in  suit  in  due  coarse  of  busi- 
ness, for  a  valuable  consideration,  before  tbe 
maturity  thereof,  and  without  any  knowledge 
or  notice  that  the  consideration  thereof  had 
failed,  or  that  the  note  was  procured  by 
fraud,  and  without  any  knowledge  or  notice 
of  any  of  Hie  matters  and  things  alleged  In 
elQier  paragraph  of  the  answer.  Upon  the 
issues  Joined  between  the  parties,  there  was 
a  trial  by  Jury,  which  resulted  in  the  return 
of  a  general  verdict  In  favor  of  tbe  defend- 
ant Along  with  tbelr  verdict,  the  Jut7  also 
returned  their  findings  upon  a  series  of  in- 
terrogatories propounded  to  them.  Appel- 
lant unsuccessfully  moved  for  Judgment  In 
bis  favor  on  these  special  findings  or  answers 
to  tbe  interrogatories,  and  thereafter  filed  his 
motion  for  a  new  trial,  assigning  tbereln  as 
reasons  that  the  verdict  was  not  sustained 
by  BUlilclent  evidence,  and  was  contrary  to 
law.  This  motion  was  overruled,  and  Judg- 
ment was  rendered  on  the  verdict  of  the  Jury 
In  favor  of  the  defendant  for  costs.  The  er- 
rors  assigned  relate  to  tbe  court's  ruling  in 
denying  these  respective  motions,  and  for 
these  alleged  erron  counsel  for  appelant 
earnestly  contend  that  the  Judgment  should 
be  reversed. 

Some  of  tbe  ^edal  findings  made  by  the 
Jury  by  their  answers  to  the  interrogatories 
are  In  some  respects  Indefinite,  while  others 
are  open  to  tbe  objection  that  they  are  mere 
conclusions,  and  others  are  but  a  statement 
of  tbe  evidence  upon  which  the  Jury  based 
tbelr  findings.  It  may  be  said,  however,  that 
tbe  findings,  so.  far  as  they  pertained  to  tbe 
issues  tendered  by  the  second  paragraph  of 
tbe  answer  are,  to  an  extent  at  least,  favor- 
able to  appellant  Interrogatory  No.  10,  by 
wblch  the  Jury  found  that  appellant  purchas- 
ed the  note  In  suit  tu  tbe  usual  course  of  busi- 
ness, is  nothing  more  than  a  conclusion,  and 
Is  not  a  finding  of  a  particular  question  of 
fact,  as  contemplated  and  provided  by  section 
060^  Bnmi*  Rer.  Bt  180L  The  Jnronip  bj 


their  answers  to  Interrogatories  Nos.  16  and 
19,  expressly  find  that  tbe  plalntUf,  at  tbe 
time  be  purchased  tbe  note,  "had  notice  and 
knew"  that  It  was  procured  by  fraud,  as  al- 
leged In  tbe  third  paragraph  of  tbe  answer. 
Appellant  under  tbe  facts  alleged  in  his  re- 
ply, claimed  to  be  a  bona  flde  holder  of  tbe 
note  in  suit.  In  order  to  avoid  or  break  down 
the  defense  alleged  In  the  third  paragraph 
of  the  answer,  the  burden  upon  the  trial  was 
upon  him  to  establish,  Inter  alia,  that  be  pur- 
chased the  note  before  Its  maturity,  without 
having  any  notice  that  tbe  execution  thereof 
had  been  procured  by  fraud,  as  alleged  In 
the  said  paragraph  of  answer.  Shirk  v.  Nel- 
ble,  106  Ind.  66,  59  N.  B.  281,  83  Am.  St  Rep. 
150,  and  cases  there  cited.  From  aught  ap 
pearing  in  the  general  verdict  the  Jury  may 
have  found  in  favor  of  appellee  upon  the  la-' 
sues  tendered  by  both  paragrapbs  of  bis  an- 
swer, or  they  may  have  found  in  favor  of  ap- 
pellant upon  the  second  paragraph  and 
against  him  on  tbe  third.  It  is  certainly  evi- 
dent that  under  the  circumstances  the  trial 
court  would  not  have  been  warranted  in 
awarding  appellant  a  Judgment  on  the  an- 
swers to  the  Intorrogatories,  over  the  general 
verdict  when  the  special  findings  of  the  Jury 
In  answer  to  Interrogatories  16  and  19  dis- 
close that  at  the  time  he  purchased  the  note 
he  had  notice  and  knew  that  It  bad  been  pro- 
cured by  the  fraud  alleged  and  set  out  in  the 
third  paragraph  of  the  answer.  If  the  ver- 
dict was  In  favor  of  appellee  on  the  third 
paragraph  of  the  answer,  as  It  may  have 
been,  these  particular  special  findings  would 
certainly  be  in  harmony  therewith.  Upon  no 
view  of  the  question,  under  tbe  circumstan- 
ces, would  appellant  be  entitled  to  a  Judg- 
ment over  the  general  verdict  with  these 
two  special  findings  disclosing  that  at  the 
time  he  purchased  the  note  be  had  knowledge 
that  Its  execution  had  been  procured  by  tbe 
fraud  set  out  In  tbe  third  paragraph  of  tbe 
answer.  Indianapolis,  eto..  B.  R.  Co.  v. 
Stout      lod.  143. 

It  is  disclosed  by  the  record,  together  with 
an  affidavit  filed  therein,  that  tbe  regular 
Judge  of  tbe  lower  court  who  presided  at  tbe 
trial  until  after  the  overruling  of  tbe  motion 
for  a  new  trial  and  the  rendltioo  of  tbe  Judg- 
ment but  before  tbe  bill  of  exceptions  con- 
taining the  evidence  was  settled  and  signed, 
resigned  the  oflice  of  Judge,  and  thereupon 
one  of  appellant's  attorneys,  who  had  active- 
ly participated  as  such  attorney  in  tbe  trial 
of  this  case  in  the  Iowa:  court  was,  by  the 
Governor  of  the  state,  appointed  to  fill  tbe 
vacancy  occasioned  by  the  resignation.  Said 
appointee  duly  qualified  as  the  regular  judge 
of  tbe  lower  court  And  after  assuming  tiie 
duties  of  the  office  he  settled  and  signed  the 
bill  of  exceptions  In  this  case  without  tbe 
knowledge  or  consent  of  appellee  or  bis  at- 
torneys. It  expressly  appears  that  neither 
appellee  nor  any  one  of  his  attorneys  had 
any  knowledge  of  the  settling  and  signing  of 
tiw  bUI  In  questton  until  the  tnuucrlpt  came 
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Into  the  bands  of  appellee's  attorneys  for  the 
purpose  ot  preparing  a  brief  In  the  appeal. 
Tbere  la  no  attempt  made  on  the  part  of  ap- 
pellee to  controvert  these  facts,  or  to  parry 
tbe  force  of  appellee's  contention  that  under 
the  circnmstances  the  hill  of  exceptions  can- 
not be  legitimately  regarded  as  part  of  the 
record.  That  the  settling  and  signing  of  a 
^  bill  of  exceptions  la  a  judicial  act  is  an  un- 
.  controverted  proposition.  Tbe  point  in  ques- 
tion, aa  heK  presented.  Is  directly  ruled  by 
the  decision  of  this  court  in  Waterman  y. 
Morgan,  114  Ind.  237,  16  N.  E.  590.  In  that 
case  one  of  the  attorneys  for  appellant,  who 
assisted  In  the  trial  of  the  case  In  the  lower 
court,  succeeded,  by  election,  the  regular 
judge  before  whom  the  case  had  been  tried. 
After  becoming  Judge  of  the  court,  he  set- 
.  tied  and  signed  the  bill  of  exceptions  contain- 
ing the  evidence.  This  court  In  that  appeal 
held  that  under  the  circumstances  the  bUI 
could  not  be  regarded  as  a  part  of  the  record, 
for  the  reason  that  it  bad  been  signed  by  tbe 
judge  in  violation  of  the  ancient  ouxlm  of 
the  common  law,  which  dikdares,  "Nemo 
debet  esse  Judex  In  pn^ria  sua  causa."  (No 
one  ought  to  be  a  Judge  In  his  own  cause.) 
Broom's  Legal  Maxims,  p.  116;  Traynei's 
Latin  Maxims  and  Fbrasea,  p.  876;  Whar- 
ton's L^l  Maxims,  p.  101.  The  principle  af- 
firmed by  this  maxim  Is  not  confined  alone  to 
a  case  In  which  the  Judge  Is  directly  a  party, 
but  extends  to  and  appUes  to  a  cause  in 
which  be  can  be  said  to  have  a  personal  Inters 
est  In  the  appllcatlctn  of  tbe  principle  as* 
serted  by  the  ouudm  In  controvexay  In  re- 
spect to  the  point  herebi  involved,  the  ques- 
tion to  be  determined  Is  not  whether  ttie 
Judge  who  settled  and  signed  the  blU  of  ex- 
ertions was  Influenced  In  any  manner  by 
reason  of  his  having  been  of  counsel  In  the 
case  (and  we  do  not  wle^  to  be  underatood  as 
intimating  that  he  was  In  ai^  manner  un- 
fairly or  otherwise  Influenced  in  his  acticn), 
bnt  tbepnipose  of  tbe  principle  as  affirmed  Is 
that  a  Judge  In  the  discharge  ot  his  Judicial 
fnnctlnu  shall  not  be  placed  In  a  position 
where  he  may  be  subjected  to  Imputation 
that  he  labored  under  the  influence  of  his 
own  interest  bi  the  matter.  We  conclude 
that  under  the  tircnmstances  the  evidence 
cannot  be  regarded  as  properly  before  us, 
hence  no  question  depHidii^  thmon  can  be 
reviewed. 
Judgment  afilrmed. 

MONKS.  J.,  did  not  partidpato  In  the  deci- 
sion of  this  case. 
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AMBBIGAN  BOLLINO  MILL  CO.  v.  HUL- 
LINGER. 

(Snpreme  Court  of  Indiana.  Jan.  18,  1904.) 

On  petition  for  rehearing.  Petition  over^ 
ruled. 

For  Conner  opinion,  see  67  N.  E.  98flL 


QXLLETT,  a  J.  In  the  brief  on  oehalf  of 
appellee  in  support  of  bis  petition  for  a  re- 
hearing his  counsel  earnestly  insists  that  we 
erred  in  adjudgUig  tbe  complaint  insufficient 
because  of  the  omission  to  allege  facts  show- 
ing that  the  risk  which  eventuated  in  appel- 
lee's injury  had  not  been  assumed  by  him. 
Counsel  for  appellee  omits  to  state  whether 
the  complaint  attempts  to  show  a  common- 
law  liability,  or  whether  It  is  based  on  the 
employers*  liability  act,  bnt  he  now  con- 
tends for  the  sufficiency  of  said  pleading  on 
both  grounds.  We  shall  briefly  consider  tbe 
points  made,  and  shall  flrst  examine  the 
question  as  to  a  common-law  liability. 

The  complaint  shows  that  appellant  was 
engaged  in  the  construction  of  a  large  build- 
ing; that  the  work  was  being  done  under  one 
tKrick,  whom  we  held  In  the  original  opinion 
was  shown  to  be  a  vice  principal,  according 
to  tbe  avermeuts  of  said  complaint.  It  Is 
further  alleged  therein  tliat  appellee  was 
working  under  said  Krlck;  that  it  became 
necessary  to  raise  a  heavy  bent  or  truss,  of 
a  triangular  shape.  Into  position  on  tbe  plates 
of  said  building;  that  said  work  was  being 
prosecuted  by  the  aid  ot  a  mechanical  ap- 
pliance known  as  a  "gin  pole**;  that  pnrsa- 
ant  to  the  direction  ctf  said  Krlck  appellee 
and  a  number  of  bis  co-employte  raised  said 
bent  so  that  it  rested  on  Its  base,  with  its 
apex  slightly  leaning  against  said  gin  pole; 
that  thereupon  said  Krick  carelessly  and  n^ 
llgently  directed  the  plaintiff  to  tie  a  rape  on 
the  base  of  said  bent,  and  carelessly  and  neg- 
ligently omitted  to  cause  said  bent  to  be  sup- 
ported by  guy  lines  or  other  means  While 
appellee  was  tying  said  rope,  but  carelessly 
and  negligently  ordered  and  directed  one  Ed- 
wards to  untie  said  guy  lines  and  dlatHbute 
them  equally  on  each  side  of  aald  bent,  whlcb 
order  he  obeyed;  that  appellee  did  conform 
to  and  obey  said  order  given  to  him,  and, 
white  be  was  in  a  stooping  posldon,  having 
Just  tied  said  rope  and  undertaken  to  Aisten 
a  hook  attached  to  a  block  and  tackle  In  tbe 
loop  of  nld  rope,  as  he  was  directed  to  do 
by  said  Krlck,  said  ben^  owing  to  the  sway- 
ing of  the  heavy  ropes  of  said  block  and 
tackle^  or  the  swaying  of  tbe  gin  pole,  or 
both,  or  some  other  cause  unknown  to  ap- 
pellee, fell,  and  that  appellee  was  injured  in 
his  effort  to  escape.  It  wUl  be  observed  that 
It  Is  not  shown  whether  appellee  or  Edwards 
first  performed  the  particular  task  assigned 
him.  and  It  does  not  appear  that  appellee  did 
not  hear  the  order  given  to  Edwards,  and 
have  an  crpiKtrtantty  to  escape  before  It  was 
executed.  We  hav^  then,  a  case  where  St  Is 
made  to  appear  that  it  was  negligent  to  leave 
tbe  bent  leaning  against  the  gin  pole  without 
otlier  support  and  yet  there  Is  no  suggestion 
that  appellee  did  not  know  of  tbe  sitnatlon, 
and  of  the  extent  of  the  danger,  or  that  be  re- 
lied on  the  direction  of  said  Krick  as  amount- 
ing to  an  Implied  representation  of  safety.  It 
Is  true  that  there  la  a  dlaJunctlve  statement 
suggesting  that  the  bent  might  have  flUlen 
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from  a  cftoM  nnknows  to  appellee,  bat,  It  It 
lell  from  either  of  tbe  canaea  eqiresslf  stat- 
ed, we  may  Infer  tbat,  lo  far  as  knowledge 
was  concerned,  be  ms  as  well  advised  of 
the  danger  as  the  master's  representstlTe 
could  bave  been  expected  to  b&  This  is  not 
a  case  where  the  direction  of  the  Tlce  prln- 
dpal  can  be  said  to  hare  taken  the  servant 
ont  of  tbo  coarse  of  bis  employment,  for  the 
silence  of  the  complaint  upon  the  point  per- 
mits OS  to  Infer  that  the  details  of  bis  woA 
only  nried  to  the  extcot  that  the  work  of 
construction  progressed.  At  least,  as  applied 
to  cases  wbere  It  may  be  inferred  that  tbe 
danger  bad  become  one  of  tbe  assumed  risks 
«f  the  employment,  it  bas  been  many  times 
beld  that  tbe  complaint  of  tbe  serrant  most 
aver  Acts  showing  tliat  the  risk  was  not 
one  wlilcb  he  bad  assumed,  take  Shore,  etc., 
B.  Co.  T.  Stupafc,  106  Ind.  1,  8  N.  B.  630; 
Indiana,  etc.,  Co.  t.  Dall^,  110  Ind.  76,  10 
N.  B.  6S1;  LoniflTille,  etc.,  B.  C&  t.  Sand- 
ford,  117  Ind.  S6S,  19  N.  a  770;  Wabash, 
etc  B.  Oa  T.  Morgan,  1S2  Ind.  430,  81  N.  B. 
era.  82  M.  A  8S;  Big  Greek*  etc.,  Co.  t.  Wolf, 
188  Ind.  498^  88  N.  B.  62;  Peerless  Stone  Co. 

Wiay,  148  Ind.  674,  42  N.  B.  827;  Potter 
T.  Knox,  ete.,  Co.,  146  Ind.  114,  44  B.  B. 
1000;  Olereland,  etc,  R.  Co.  t.  Parker,  164 
Ind.  168.  66  M.  B.  Se;  and  eases  dtefl;  Cbl- 
cag<^  etc.,  B.  Oo.  T.  Gtora,  154  Ind.  68^  67 
N.  B.  244;  Indiana,  etc.  Co.  v.  O'Brien,  160 
Ind.  266,  66  N.  B.  9ia  66  N.  B.  742;  Wil- 
liams T.  Clongb,  S  Hnrls.  &  Nor.  268;  Bogen- 
scbnto  V.  Smith,  84  Ky.  880,  1  S.  W.  678; 
BnsseU  t.  Laconia  Mfg.  Co.,  48  Me.  118.  77 
Am.  Dee.  212;  Coal  ft  <tar  Ca  r.  Norman,  49 
Ohio  St  688,  82  N.  B.  857;  Missonri  Pacific 
B.  Ga  T.  Bnzter,  42  Neb.  798.  60  N.  W.  1014. 
In  'Vnuiams  t.  Clough,  snpra.  a  serrant  sued 
Us  master,  alleging  that  the  defendant  had 
an  imsafe  ladder,  and  ^t,  well  knowing  that 
said  ladder  was  unsafe,  be  wrongfully  and 
deceitfully  ordered  and  directed  the  plain- 
tiff, as  sndi  servant,  to  carry  com  np  said 
ladder,  and  that  tbe  plaintiff.  In  obedience  to 
said  order,  and  belteTlng  said  ladder  to  be 
St  and  proper  for  use  tor  tbe  purpose  aft»e- 
sald,  and  not  knowing  the  contrary,  did  car- 
ry said  com  up  said  ladder,  and  that  while 
Bo  doing,  and  by  reason  of  such  ladder  being 
unsafe  and  defective,  he  fell,  etc.  It  was  ob- 
jected that  the  declaration  should  have 
shown  that  the  servant  did  not  have  the 
mbans  of  knowing  that  the  ladder  was  un- 
safe^ but  the  majority  of  the  court  were  of 
the  opinion  that  the  declaration  was  suffi- 
cient Brnmwell,  B.,  however,  nld:  "I 
abide  by  tbe  opinion  I  expressed  in  the  case 
referred  to  that  a  master  cannot  be  held 
liable  for  an  accident  to  his  servant  while 
using  machinery  in  his  employment  simply 
because  the  master  knows  that  such  machin- 
ery is  unsafe,  if  tbe  servant  has  the  same 
means  ot  knowledge  as  the  master.  I  should 
be  indlned  to  say  that  the  declaration  is 
good  or  bad  as  it  does  or  does  not  negative 
tbe  WTTufs  means  of  knowledge.  Tba^ 


bowevw.  Is  a  mere  question  of  siiedal  plea^ 
ing.  And,  as  the  Lord  Chief  Baron  and  my 
Brothers  Martin  end  Cbannell  are  of  the 
opinion  that  ttie  declaration  Is  good.  It  Is  not 
necessary  Qiat  I  rtionld  fnrtbCT  inquire 
'Whethw  it  ongiit  to  contain,  or  does  contatot 
such  an  avisrment"  In  this  state  an  allega- 
tloB  of  a  want  of  knowledge  negatives  Im- 
puted knowledge^  PennsylTOnla  Co.  v.  Wltto^ 
Iff  Ind.  App.  683,  48  N.  E.  818,  44  N.  B  877, 
and  cases  dted;  Consolidated  Stone  Co.  t. 
Summit  162  Ind.  287,  63  N.  B.  238. 

Mr.  Wood,  in  bis  woik  on  Masta  and 
Servant  (section  882),  after  Stating  some  of 
the  elements  required  to  be  made  out  by  tbe 
servant  in  a  suit  against  the  master  tor  oeif- 
llgence,  says:  *Wben  this  Is  established,  he 
[the  ssrvant]  Is  met  by  another  presumption, 
and  ttiat  Is  that  be  assumed  all  tbe  usual 
and  ordtoary  hasards  of  the  business.  To 
overcome  the  force  of  this  presumption,  lie 
must  show  that  the  injury  did  not  arise  from 
an  obvious  defect  la  the  Instmmaitalltlee  of 
tbe  buslnesB^  or  from  a  basard  Inddent  to 
the  business,  but  ^m  causes  that  were  pt»- 
vtonsly  unknown  by  him  to  exist  or  from  ex- 
traordinary causea.  and  not  from  causes  that 
he  oiv:l>t  to  have  toreseen.  and  can  be  falriy 
said  to  have  assumed,  or  some  legal  excuse 
for  taking  ttie  risk.  If  known  to  him,  which 
strips  bis  act  of  tbe  imputation  of  negligence 
and  overcc^es  tbe  presumption  that  he  vol- 
nntarily  took  tbe  risk  upon  hlms^."  While 
It  is  true  that  the  servant  is  not  bound  to 
anticipate  that  his  master  will,  without 
warning,  direct  bim  to  do  an  act  that  will  ex- 
pose bim  to  serious  peril,  yet  even  snch  peril. 
If  of  obvious  character,  may  become  a  part 
of  the  risks  of  the  employmnt  If,  with  a 
knowledge  of  Ito  nature  and  extent  the 
servant  voluntarily  undertakes  it  As  stated 
to  one  of  tbe  leading  text-books  on  the  law 
of  negligence:  "If,  however,  tbe  sorvant 
knows  what  the  new  dangen  are,  or  If  toey 
are  obvious  to  persons  thus  suddenly  called 
to  do  such  work,  and  he  Is  able  to  appreclato 
the  peril  Involved,  and  is  not  acttog  under 
snch  coercion  as  would  In  other  cases  ex- 
cuse him,  he  assumes  tbe  risk  of  this  new 
work,  to  the  same  extent  as  he  did  those  of 
his  regular  employmeut"  Shear.  &  Bed. 
Law  of  Negligence,  S  186w 

It  Is  required  that  a  complaint  should 
state  facts  showing  the  existence  of  a  duty 
to  order  to  predicate  a  charge  of  negligence 
upon  it  Faris  v.  Hobei^,  184  Ind.  260.  S8 
N.  B.  1028,  89  Am.  St  Rep.  261;  Louisville, 
ete.,  R.  Co.  T.  Sandford,  supra.  In  the  latter 
case  it  was  said  that  where  the  servant  has 
assumed  the  risk,  the  master  "is  exonerated, 
because  the  employe  himself  assumes  the 
danger  as  Increased,  and,  as  he  voluntarily 
assumes  It  the  master  Is  relieved.  Tbe  par- 
ties change  positions.  The  employfi  assumes 
toe  risk  that  if  It  were  not  for  his  knowl- 
edge, the  employer  would  be  compelled  to 
assume.  The  duty  whidt  tbe  employer  is 
under  la  materially  affected      the  tfement 
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of  knowledge,  aiHl,  nnlesB  a  dtity  Is  sbown, 
there  can  be  no  actionable  negligence,  since 
a  duty  lies  at  tbe  foundation  of  every  right 
of  action  grounded  on  the  negligence  of  a 
defendant"  It  is  true  that.  If  the  facts  of 
the  case  had  been  shown  in  evidence  under 
a  ButQclent  complaint,  the  Jury,  having  to 
deal  with  a  mixed  question  of  law  and  fact, 
might  have  been  authorized  to  conclude  that 
appellee  had  not  assumed  the  risk  under  the 
particular  circumstances;  but  ac^ellee  can- 
not successfully  invoke  authoritlea  upholding 
the  right  of  recovery  upon  the  part  of  a 
servant,  decided  as  questions  as  to  the  ef- 
fect of  evidence,  to  save  a  bad  complaint. 
In  Louisville,  etc^  R.  Co.  t.  Sandford,  su- 
pra, it  was  said:  "The  question  comes  to  us 
as  one  of  pleading,  and  not  one  of  evidence. 
Material  facts  must  be  directly  stated  in  a 
pleading,  but  they  may  be  Inferred  from  tes- 
timony and  from  circumstances  when  the 
question  is  as  to  the  measure  and  sufficiency 
of  proof.  Inferences  are  admissible  and  con- 
trolllDg  where  the  question  Is  one  of  proof, 
but  not  so  where  the  question  Is  one  of  plead- 
ing. It  is  not  enough  to  plead  evidence  from 
which  the  facta  may  be  Inferred,  but  the 
facts  themselves  must  be  stated  in  an  S»- 
suable  form."  In  Louisville,  etc.,  B.  Co.  r. 
Corps,  124  Znd.  427,  24  N.  B.  1046,  8  L.  R. 
A.  636,  this  court  stated:  "We  are  here  deal- 
ing with  a  question  of  pleading,'  and  not  of 
evid^ce.  There  is,  as  is  well  known,  an 
essential  difference  between  matters  of  plead- 
Ing  and  matters  of  evidence.  In  pleading, 
facts  most  be  directly  and  positively  aver- 
red, while  aa  matter  of  evidence  conclusions 
may  be  inferred,  without  poaittve  statements, 
from  facts  and  circumstances.  In  pleading  it 
is  incumbent  upon  the  idaintlff  to  state  all 
the  facts  essential  to  a  cause  of  action,  and. 
If  any  material  fact  la  lacking,  the  complaint 
will  go  down  before  a  demurrer.  A  material 
fact,  is  here  absent,  and  that  la  the  fact  that 
the  danger  was  not  an  Incident  of  the  serv- 
ice In  which  the  plaintiff  voluntarily  engaged. 
This  fact  most  be  avmed,  aa  the  rules  of 
pleading  require,  although,  if  the  question 
were  one  of  evl<tence,  it  might  be  inferred." 
To  these  statements  we  may  appropriately 
add  the  following  from  the  case  of  Wabash, 
etc,  R.  Co.  T.  Morgan,  supra:  "The  gen- 
eml  rale  is  that  negligence  or  breach  of  duly 
Is  not  presumed,  and  this  rule  must  benefit 
the  employ^  as  well  aa  the  employer.  It 
cannot  be  a  aword  to  the  one  and  a  shield  to 
the  other.  But  the  rule  to  which  we  have 
referred  does  not  authorize  an  employ^  to  act 
without  care.  He  must,  notwithstanding  the 
presumption,  use  reasonable  care;  but  rea- 
sonable care,  as  we  have  seen,  does  not  cast 
upon  him  the  duty  of  making  an  inspection 
to  discover  latent  defects."  We  deem  it 
clear,  in  the  light  of  the  above  authorities, 
that  the  complaint  was  inaufllcient  as  a  com- 
mon-law statement  of  liability. 

As  to  the  auffldency  of  the  complaint  un- 
der the  employers*  UabUlty  act,  the  general 


rule  is  that,  if  a  person  seeks  to  maintain  an 
action  under  a  statute,  he  must  state  spe- 
cially every  fact  requisite  to  enable  the  court 
to  Judge  whether  be  has  a  cause  of  action 
under  the  statute.  Ezra  v.  Manlove,  7  Blackf, 
389;  Montgomery  v.  State  ex  rel.  Southard. 
53  Ind.  108;  Weir  v.  State  ex  reL  Worl.  (Ind. 
Sup.)  6S  N.  B.  1023;  Bartlett  v.  Crozier.  17 
Johns.  439,  8  Am.  Dec.  428,  and  cases  there 
cited;  Austin  v.  Goodrich,  49  N.  Y.  266.  In 
the  leading  case  of  Spiers  v.  Parker,  X  Dnm. 
&  Elast,  141,  which  was  an  action  to  recover 
a  penalty  provided  for  by  statute,  the  plain- 
tiff, In  his  declaration,  negatived  an  excep- 
tion found  in  the  section  providing  for  the 
penalty,  pursuing  the  words  of  the  exception. 
It  was  held  that,  as  the  plaintiff  had  not 
brought  himself  within  the  exception  as  con- 
strued by  the  court,  his  declaration  was  bad. 
even  after  verdict  We  have  a  number  of 
cases  in  this  atate  In  which  it  la  held  that  U, 
by  Judicial  construction,  the^  meaning  of  an 
act  has  been  narrowed,  so  that  the  proTi- 
stons  thereof  do  not,  without  some  other  ele- 
ment constitute  a  crime,  it  is  necessary  to 
charge  the  offense  so  as  to  show  that  a  crime 
has  been  committed.  Bates  v.  State,  31  Ind. 
72;  Manbelm  v.  State,  66  Ind.  65;  Schmidt 
T.  State,  78  Ind.  41;  State  t.  Welsh,  88  Ind. 
S08;  Stropes  v.  State,  120  Ind.  562,  22  N.  B. 
773.  It  was  held  by  the  Supreme  Ooart  of 
Massachusetts,  in  Williams  v.  Hlngbam,  etc.. 
Turnpike  Corp.,  6  Pick.  341,  after  a  consid- 
eration of  the  English  authorities,  that  tlie 
rule  of  pleading  relative  to  negativing  excep- 
tions Is  applicable  to  cases  of  a  civil  nature. 
In  3  Elliott  on  Railroads,  |  1349,  la  qpeaking 
of  employers'  liability  acts,  it  Is  aald:  "There 
can,  of  course,  be  no  doubt  that  the  general 
rules  of  pleading  and  evidence  apply  to  ac- 
tions against  employers  under  the  statuter 
except  where  tbcty  are  cbanged  by  the  stat- 
ute." 

Under  section  2  of  the  act  under  consider^ 
atlon  (aection  7084,  Bums'  Bev.  St  1884)  It 
was  expressly  provided  tliat  neither  an.  em- 
ploye nor  his  legal  representative  should  be 
entitled  to  recover  under  the  act  In  any  case 
"where  the  injury  resulte  from  obedience  to 
any  order  whiph  subjecte  the  employ^  to  pal- 
pable danger."  This  cleaily  shows  one  of 
the  Intended  limitations  upon  the  laneuage 
of  section  1,  and  with  the  repeal  of  said,  sec- 
tion 2  the  liability  in  a  giv«i  case  must  rest 
on  the  section  containing  the  enacting  clanse. 
Not  only  do  the  rules  of  construction  render 
it  proper  for  us  to  construe  the  enactntent  in 
the  light  of  the  common  law,  but  by  the  cre- 
ation of  a  liability  based  on  "negligence"  we 
are  required  to  look  to  common-law  princi- 
ples in  determining  the  meaning  of  the  Gen- 
eral Assembly  In  the  use  of  the  term.  Aa 
observed  by  Lord  Cranw^orth  In  Patterson  t. 
Wallace,  28  Eng.  Law  &  Bq.  48:  "In  Bnc- 
land,  in  Scotland,  and  In  every  civilized  coun- 
try a  party  who  rushes  into  danger  himself 
cannot  say,  That  is  owi^Mt  to  your  ne^U 
gence.'  **   The  common  law  and  statute  b*^ 
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Ids  tbe  very  warp  and  woof  of  the  law  on 
whicb  a  claim  of  liability  Is  as^rted,  we 
deem  it  clear  tbat  tbe  exception  must  be  Im- 
plied In  tbe  very  section  whicb  extends  the 
responsibility  of  the  master,  and  tbat  tbe 
exception  should  be  negative. 

If  the  allegation  that  the  appellee  was  "In 
the  exercise  of  due  care  and  dillgeoce"  can 
be  said  to  amount  to  an  STerment  of  a  want 
of  contributory  negligence  yet  this  does  not 
show  tbat  tbe  risk  was  not  assumed.  As 
said  in  Indiana,  etc..  Go.  v.  O'Brien,  ISO  Ind. 
266.  65  N.  E,  918,  68  N.  B.  742:  "Where  a 
person  has  knowledge  of  and  fnlly  appre- 
ciates a  danger,  and  under  snch  circumstan- 
ces, without  any  -special  exigency  compelling 
falm,  be  exposes  himself  to  such  danger  or 
perl],  bis  act  in  tbe  premises  may  be  deemed 
to  have  been  voluntary.  Contributory  negli- 
gence in  such  a  case  cannot  properly  be  said 
to  be  an  element  therein,  for  certainly  the 
Toluntaiy  act  of  a  party  in  exposing  himself 
to  a  known  and  appreciated  danger  is  wholly 
Incompatible  with  an  act  of  negligence  or 
carelessness,  for  It  must  be  manifest  that 
carelessness  in  regard  to  a  matter  is  not  tbe 
same  as  the  exercise  of  a  deliberate  choice  in 
respect  thereto.  Freedom  of  the  will,  In 
fact.  Is  the  thing  emphasized  by  .tile  princi- 
ple asserted  in  the  maxim,  'Volenti  non  fit  in- 
juria.' It  certainly  must  he  true  tbat  In  an 
act  where  design  Is  shown  tbe  imprudence  or 
negligence  of  tbe  actor  is  wholly  immaterial 
as  a  feature  therein." 

After  a  careful  re-examloatlon  of  the  ques- 
tions discussed  in  tbe  brief  of  appellee 'on 
petition  for  a  rehearing,  our  views  upon  such 
points,  as  expressed  In  the  original  opinion, 
have  been  confirmed,  rather  than  shaken. 
We  therefore  overmle  said  petltloo. 
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SELBY  V.  STATE. 


(Soprmne  Court  of  Indiana.   Jan.  12,^ 

F0B4»BT— OTTHRINO  FOROKD  INSTRUHDN^ 
INFORMATION— IDEM  SONANS. 

1.  The  names  "John  H.  Veike"  and  "John  H. 
Vieke"  are  idem  MHums;  so  that  two  counts  of 
an  infonnatlon,  one  charging  the  (orgeir  of  one 
name  and  tbe  otber  tbe  forgery  ox  Ine  other 
name,  are  not  fmpttqierly  joined. 

2.  An  information  for  uttering  a  forged  in- 
Btniment,  which  alleges  that  defendant  passed 
tt  to  M.,  is  snfflclent  without  showing  now  it 
was  passed. 

8.  An  information  la  not  bad  because  In  (me 
CO  nut,  charging  that  defendant  passed  tlfe  forged 
note  to  M.,  with  intent  to  defraud  "one"  M., 
and  in  another  count  cbai^ug  that  the  forged 
note  purported  to  be  signed  by  V.  and  was  pass- 
ed to  M.  with  intent  to  defrand  "one"  V. 

4.  An  information  under  Bums'  Kev,  St.  | 
2354,  making  forgery  and  knowingly  uttering  a 
forged  instrument  with  intent  to  defraud  of- 
fenses of  tbe  same  daas,  paoisbable  in  the  same 
way,  which  avers  tbat  defendant  did  feloniously 
and  knowingly  make,  forge,  counterfeit,  utter, 
pablisb,  and  pass  to  M.  as  true  and  genuine  a 
certain  false,  forsed,  and  conntKfeit  note,  with 
taitent  to  defrand,  In  effect  charges  defendant 

ft,  8m  Vorgerr.  vol.      Cent  Dig.  |  H. 


with  both  the  forging  and  uttering  of  the  note 
to  M.  as  one  single  and  continuous  transactlcHi, 
and  as  such  is  sufficient;  and  Its  language  is 
not  repugnant  or  inconsistent 

Appeal  from  Gbrcnlt  Oourl;  Knox  County; 
O.  H.  Cobb,  Judge. 

John  Betby  appeals  fmn  ■  conviction.  Af- 
firmed. 

James  S.  Prltchett,  W.  A.  Oullop,  and  Gee 
W.  Shaw,  for  appellant,  S.  M.  Emison. 
Pros.  Atty.,  a  W.  MUler,  Atty.  Gen.,  a  0 
Hadley.  W.  C.  Oeake^  and  I*  O.  BothstOilld, 
for  the  State. 

HADLEY,  J.  Appellant  was  convicted  of 
forging  and  uttering  a  false  Instrument  by  a 
Jury  upon  affidavit  and  information  in  two 
counts,  both  of  wliicb  were  held  good  on  mo- 
tion to  quash  and  on  motion  in  arrest  of 
Judgment  The  appeal  questions  the  ruling 
of  the  court  on  these  motions. 

Each  count  of  tbe  affidavit  alleges  that 
the  forged  note  was  one  purporting  to  have 
been  executed  by  one  John  H.  Veike  to  Jotm 
Selby,  and  the  copy  set  out  in  bsec  vetba 
shows  a  note  signed  by  John  H.  Veike,  pay- 
able to  the  order  of  John  Selby.  The  first 
count  of  tbe  Information  alleges  that  the 
forged  note  was  one  purporting  to  have  been 
»ecttted  by  one  John  H.  Veike  to  John  Sel- 
by. and  the  copy  set  out  shows  a  note  signed 
by  John  H.  Vieke,  payable  to  the  order  of 
John  Selby.  Tbe  second  count  of  the  infor- 
mation alleges  that  the  forged  note  was  one 
purporting  to  have  been  executed  by  one 
John  H.  Veike,  yitbout  stating  to  whom,  and 
tbe  copy  set  out  shows  a  note  signed  by 
John  H.  Veike,  payable  to  the  order  of  John 
Selby.  In  each  count  of  both  affidavit  and 
information  the  person  to  whom  tbe  note 
was  passed  is  alleged  to  be  Louis  A.  Meyer. 
In  the  first  count  of  both  affidavit  and  In- 
formation the  person  Intended  to  be  defraud- 
ed is  alleged  to  be  Louis  A.  Meyer,  and  in 
the  second  John  H.  Veike.  In  each  count  of 
both  affidavit  and  information  it  Is  alleged 
that  tbe  defendant  "did  then  and  there  un- 
lawfully, feloniously,  falsely,  fraudulently, 
and  knowingly  make,  forge,  counterfeit,  lit- 
ter^ publish,  and  pass  to  Louis  A.  Meyer,  as 
true  and.genuine,  a  certain  false,  forged,  and 
counterfeit  promissory  note."  Tbe  principal 
question  binges  on  whether  or  not  "John  H. 
Veike"  and.  "John  H.  Vieke"  are  Idem  sonans. 
Appellant  contends  for  the  negative,  and  in- 
sists that  in  sound  and  signfficatlon  they  are 
two  distinct  names,  and  that,  as  tbe  for- 
gery of  the  name  of  "John  H.  Veike"  is  al- 
leged in  one  count,  and  the  forgery  of  the 
name  of  "John  H.  Vieke"  is  alleged  in  tbe 
other,  two  distinct  felonies  growing  out  of 
two  distinct  transactions  are  charged,  and 
improperly  Joined  in  the  same  action,  for 
which  tbe  Infonnatton  should  have  been 
quashed. 

We  concede  it  to  be  well  established  in 
criminal  prosecutions  for  forgery  tbat  tbe 
name  charged  to  be  forged  must  be  proved 
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as  alleged  in  the  Indictment  or  information, 
and,  wben  based  on  sn  affidavit  and  in- 
formation, that  the  name  alleged  In  the  In- 
formation as  forged  sbonld  accord  with  and 
be  the  same  as  tbat  cbarged  In  the  affldaTlt 
Zt  is  not  eesential,  lioweTtt',  tliat  the  names 
be  spelled  In  the  same  way,  or  that  they  be 
correctly  spelled.  If  substantially  the  same 
sound  iM  preserved,  a  variant  orthography 
will  make  no  difference.  The  test  always  Is, 
are  the  names  as  spelled  Idem  sonans— have 
the  same  sound?  "If  the  name  Is  spelled 
differently,"  says  the  court  In  Finney  t. 
State,  156  Ind.  168.  69  N.  m  383,  "from  that 
of  the  accurate  spelling,  but  nevertheless 
conveys  to  the  ear,  when  pronounced  ac- 
cording to  the  usual  recognized  rule  of  acoua- 
tlcB,  a  sound  which  Is  practically  the  same  as 
tbe  sound  of  the  true  name,  «  •  *  this 
Is  a  sufficient  designation  of  the  person,  and 
no  advantage  can  be  taken  of  tbe  clerical 
error  or  variance."  See  this  case  for  a  col- 
lection of  cases  and  Illustrations.  See,  also, 
"Tongea  for  Xoenges,"  Selbert  v.  State,  95 
Ind.  477;  "Horick  for  Horrlck,"  Evans  v. 
State,  150  Ind.  653,  50  N.  E.  82a  We  are 
asked  under  these  rules  to  say  as  a  matter  of 
law  that  "Veike"  and  "Vleke"  are  not  idem 
Bonans.  To  do  this  we  must  Judicially  know 
in  some  way  that  a  transposition  of  the  vow- 
els "el"  In  proper  names  changes  the  fixed 
pronounclatlon  of  the  name.  We  have  no 
such  knowledge,  either  Judicial  or  personal. 
Tbe  spelling  and  pronunciation  of  proper 
names  is  usually  arbitrary,  and  It  Is  a  matter 
of  common  notoriety  that  many  families 
spell  their  names  di^erently,  bat  pronounce 
them  the  same.  We  see  much  less  reason 
for  assuming,  in  considering  the  motion  to 
quash,  that  when  these  particular  letters  are 
combined  in  a  proper  name,  the  correct  and 
arbitrary  pronimclatlon  places  the  accent  on 
the  first  vowel  without  reference  to  which 
one  It  Is,  than  we  have  for  assuming  that  the 
diphthong  in  popular  usage  often  has  the 
same  sound  without  reference  to  which  Is 
the  Initial  or  which  the  final  vowel,  as  In  re- 
ceive, believe,  perceive,  achieve,  deceive,  re- 
trieve, and  so  on.  In  the  full  name  of  John  H. 
VeIke,  alleged  to  have  been  forged,  the  only 
difference  In  spelling  complained  of  Is  the 
transposition  of  the  two  vowels,  and  this 
seems  so  trifling  as  to  make  It  very  clear 
that  a  conviction  or  acquittal  on  the  Informa- 
tion would  bar  another  prosecution  for  the 
offense  charged  In  both  counts,  and  that  Is  all 
that  should  concern  the  appellant  We  there- 
fore bold  that  the  names  are  Idem  sonans, 
and  the  same,  and  tbe  counts  not  improperly 
Joined. 

2.  It  Is  alleged  In  each  count  of  tbe  in- 
formation that  the  defendant  "did  felonlouS' 
ly,  falsely,  fraudulently,  and  knowingly 
make,  forge,  counterfeit,  utter,  publish,  and 
pass  to  Louis  A.  Meyer,  as  true  and  genuine, 
a  certain  false,  forged,  and  counterfeit  prom- 
issory note  purporting  to  have  been  made 
and  executed  by  one  John  H.  Yelke  to  him, 


tbe  said  John  Selby,  tor  tbe  paymait  of 
935."  The  copy  of  tb»  note  set  out  shows 
that  the  note  was  payable  to  the  order  of 
John  Selby.  It  is  argued  that,  since  it  is 
averred  tbat  tbe  false  note  was  payable  to 
John  Selby,  and  the  copy  set  out  showed  It 
was  payable  to  the  order  of  John  Selby,  the 
information  Is  bad  for  ambiguity  and  uncer- 
tainty for  failure  to  disclose  bow  tbe  note 
was  passed  to  Meyer,  whether  by  delivery, 
indorsement,  or  In  any  snffldent  way  to 
defraud  Meyer.  The  essence  of  the  crime  of 
forgery  and  of  uttering  a  forged  instrument 
Is  the  Intent  to  defraud  (State  v.  Fldler,  148 
Ind.  222,  47  N.  E.  464),  and  the  precise  man- 
ner  of  uttering  or  passing  of  a  fraged  in- 
strument is  Immaterial  it  accompanied  with 
the  felonions  intent  The  allegation  that  the 
note  was  passed  to  Meyer  Is  the  averment 
of  a  fact  Bnd  Implies  a  passing  or  a  trans- 
fer of  title  to  tbe  note,  and  is  therefore  saf> 
flcient. 

8.  In  one  count  of  the  information  ft  Is 
charged  that  the  forged  note  was  passed 
"to  Louis  A.  Meyer"  with  intent  to  defraud 
"one  IjouIs  a.  Meyer,"  and  in  the  othet  count 
it  is  alleged  tbftt  the  forged  note  purported 
to  be  signed  by  "John  H.  Veike,"  and  was 
passed  to  Meyer  with  intent  to  defraud  "one 
John  H.  Yelke."  It  Is  contended  that  tltese 
averments  fall  to  identify  tbe  persons  al- 
leged as  Intended  to  be  defrauded  as  being 
the  same  persons  whose  names  were  connect- 
ed with  the  forgery,  and  the  Information 
therefore  insufficient  Sblnn  t.  State,  57  Ind. 
144,  and  Tount  v.  State,  64  Ind.  443,  are  re- 
lied npon  as  supporting  tbe  position  taken. 
We  cannot  accept  these  cases  as  authority 
here.  In  neither  of  them  was  it  shown  by 
averment  or  copy  of  the  forged  instrument 
tbat  tbe  persons  against  whom  tbe  frandu^ 
lent  Intent  was  (Urected  had  any  connectloit 
or  relation  with  the  forged  note^  and  this  is 
given  as  the  reason  for  holding  tbe  indict- 
ment bad.  The  reason  does  not  exist  in 
this  caB&  It  would  liave  been  bettn  plead- 
ing to  have  used  tbe  word  "said"  tor  tbe 
word  "one"  in  the  Intent  clause,  but  we  can* 
not  hold  the  Informatton  bad  for  failure  to 
do  sa 

4.  The  last  point  made  against  the  Infor- 
mation is  that  it  is  void  because  It  charges 
no  offense.  Counsd  for  api^llant  say  in 
their  fifth  point:  *To  charge  one  wittt  forg- 
ing a  forged  note  fa  like  charging  one  witb 
murdering  a  dead  man.  Tbe  expression  fs 
a  solecism,  and  makes  tbe  whole  charge  bad 
for  repng^iancy.**  Repugnancy  does  not 
make  a  cilmlnal  charge  bad  when  there  is 
snfficient  matter  alleged  to  Indicate  the  crime 
and  person  charged.  Section  Boni^ 
Rev.  St  1901;  Stete  r.  Sarlls,  136  Ind.  tSK, 
200,  84  N.  SL  1129.  Neither  will  an  Indict- 
ment or  information  be  condemned  for  sni^ 
plDsage  or  informality  when  tlie  language 
used  cluiges  a  pnbUc  ofEense  wlUi  reasonable 
certainty.  Klusgrave  v.  State,  133  Ind.  297, 
304,  32  N.  B.  885,  and  cases  Cited.  Anoawr 
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well-establlslied  rule  la  admirably  stated  I9  ' 
Mr.  Blsbop  In  bis  Crlm.  Proc.  vol  1^  p.  438^ 
tbns:  "It  iB  common  for  a  statnte  to  de- 
clare tbat  It  a  person  does  tbls,  or  tbls,  or 
this,  he  shall  be  punished  In  a  way  pointed 
out  Now  If,  In  a  single  transaction,  he 
does  all  the  things,  he  violates  the  statate 
but  once,  and  incurs  only  one  penalty.  Tet 
he  violates  It  equally  by  doing  one  of  ^be 
things.  Therefore  an  indictment  upon  a  stat- 
ute of  this  kind  may  allege  in  a  single  count 
tbat  the  defendant  did  as  many  of  the  for- 
bidden things  as  the  pleader  chooses,  employ- 
ing the  conjunction  'and'  where  the  statate 
has  'or,*  and  It  wUl'not  be  do.uble,  and  It  will 
be  established  at  the  trial  by  proof  of  any 
one  of  them."  Bosenbarger  t.  State,  154 
Ind.  425,  66  N.  B.  914.  See,  also,  Hobbs  v. 
State,  133  Ind.  406,  32  N.  E.  1019,  18  L.  R.  A. 
774^  and  cases  dted.  The  statute  upon  which 
this  prosecution  rests  (section  2354)  makes 
forgery  and  knowingly  uttering  a  forged  in- 
atrument  with  intent  to  defraud  ofTenses  of 
the  same  class,  and  punishable  In  the  same 
way,  and  It  Is  manifest  tbat  the  pleader'  avail- 
ed himself  of  tbe  license  afforded  by  the  rule 
thus  stated,  and  conjunctively  united  both  of- 
fenses In  tbe  same  charge  as  constituting  a 
single  tran&actloa,  and  for  which  but  a  single 
penalty  can  be  exacted.  This  he  had  the  right 
to  do.  The  averment  that  the  defendant  did 
feloniously  and  knowingly  make,  forge,  coun- 
terfeit, utter,  publish,  and  pass  to  Meyer,  as 
true  and  genuine,  a  certain  false,  forged,  and 
counterfeit  note,  etc.,  with  latent,  etc..  In 
effect  charges  the  defendant  with  both  the 
forging  and  uttering  of  the  note  to  Meyer  as 
one  single  and  continuous  transaction,  and  as 
such  a  charge  It  is  sufBclent.  and  as  char- 
ging both  acts  the  language  employed  Is 
neither  repugnant  nor  inconalstent. 
Judgment  sflh-med. 


OS  Ind.  App.  isi) 

WEST  T.  STATB. 

(App^te  Oonrt  of  Indiana,  DlTlslai  Na  3. 
Jan.  7,  lfl04.) 

mroxicATiNo  uqvor-salb  without  u- 

CBNSB— INFORMATION— PLBA  IN 
ABATEUBNT— SVIDENCE. 

1.  An  information  tor  the  sale  of  intoxicating 
lifjiior  without  a  license  {a  misdemeanor  not 
withiD  the  exclnsive  jurisaictlon  of  a  Justice 
of  the  peace)  was  founded  on  an  affldavit  made 
before  a  justice  the  prosecutins  witness, 
who  had  appeared  in  response  to  a  8UDp<£na  not 
authorized  by  Burns'  Rev.  St.  1901,  |  7811.  The 
alfidarit  was  filed  with  the  clerk  of  the  clrcolt 
court,  and  an  information  based  thereon,  with- 
out the  knowledge  or  consent  of  the  witness. 
B^Id,  that  tbe  affidavit  having  been  made  be- 
fore a  person  aatbtnrized  to  administer  oaths  In 
accordance  with  section  1748^  snbd.  6,  in  such 
a  proBecutioo,  the  accused  was  not  deprived  of 
any  right,  of  which  he  could  complain,  and  there 
was  no  ground  (or  a  plea  in  abatement. 

2.  In  a  prosecution  for  the  sale  of  intoxicat- 
ing liquors  witboot  a  license,  testimony  of  tbe 
prosecuting  witness  that  he  was  in  defend- 
ant's place  of  business  "along  In  June  sod 
April"  of  the  year  190%  and,  on  calling  for 


that  .ttk  ,M   

ShOTTlli,  tt*'   fc^  li^  ' 

Appeal  few  .        '  " 

ty;  I.  H-Ka,^.^.^ - 

Kdwaid  W*«  -mm       .  .  \  . 
toilcathig  iKow  nu^  »  '  • 

peala.  AJBrnied.  ^  - 

C.I>.HantS.R.Ha*, 
and  Bays  &  Bays,  for        , ^  ' 
ler,  Atty.  Gen..  C.  C.  Hi.*^  '  / 
scMld,  and  W.  a  Ocafce.  -1^ 


COMSTOCK,  J.   Aj.^  i-- 


In  tbe  court  below  of  se:: :.%  r.'Nr^.^. '  ' 
nor  without  a  license,   'fj^        ,^    '  ' 

BM*       TI<t«o+   <   ..  - 


are:  First,  tbe  action  of  't^.-r- 


ing  the  demurrer  of  tbe  api^.>«    ^.^  , 
abatement  of  appellant;  secor.<j.  ;•,  v,*^/ 
appellant's  motion  to  quash  ti.*?      -_t * 
Information;  third.  In  granting  ;.r*T» 
prosecuting  attorney  to  sign  his 
information  pending  the  consldera*''/!  -/  •! 
plea  in  abatement,  and  upon  plea-i^r.^  t* 
charge  herein;  fourth,  in  overniiirn 
lant'B  motion  for  a  new  trial.   We  w.; 
aider  only  the  specification  discussed  by 
pellant's  counsel.  • 

Tbe  plea  in  abatement  alleges  that  tr^ 
prosecuting  attorney  caused  a  subpfena  to  Is- 
sue for  the  prosecuting  witness,  William  H. 
Patton,  from  the  court  of  David  P,  Cummins^ 
commanding  Patton  to  appear  before  said 
justice  and  answer  questioos  concerning  vio- 
lations of  the  criminal  laws  of  the  state  of 
Indiana,  as  provided  by  section  7811,  Bums* 
Rev.  St  1901;  that  such  evidence  was  redu- 
ced to  writing  and  sworn  to  by  Patton,  after 
which  the  prosecutlug  attorney  took  the  af- 
fidavit to  the  office  of  the  clerk  of  tbe  circuit 
court,  and  planted  an  information  on  the 
same,  without  the  knowledge  or  consent  of 
the  witness  William  H.  Patton.  By  this  plea 
iu  abatement  appellant  challenges  the  Juris- 
diction of  tbe  Sullivan  circuit  court,  because 
section  7811,  supra,  does  not  authorize  the 
steps  that  were  taken  by  the  prosecutor  and 
bis  deputy  In  this  case.  Ellison  v.  State,  125 
Ind.  492,  24  N.  E.  739,  Is  cited.  In  the  opinion 
the  court  say  at  page  496,  125  Ind.,  page  741,' 
24  N.  B.:  "The  Inquisition  provided  for  by 
this  statute  is  Simply  a  preliminary  step  by 
which  tbe  court  may  acquire  jurisdiction.  It 
was  a  mode  of  procedure  by  the  common 
pleas  court  by  which  It  sought  to  chaise  and 
apprehend  the  offender.  In  tbe  circuit  court 
tbe  mode  of  procedure  has  always  been  quite 
different  In  that  court  the  mode.  In  such 
cases,  was  to  inquire  by  tbe  grand  Jury  into 
violations  of  tbe  criminal  laws  of  the  state." 
In  that  case,  at  the  request  of  the  prosecuting 
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attorner.  tiw  clerk  €t  the  drenlt  court  iBsued 
a  BnbpoeQa  for  ttae  appearance  of  the  appel- 
lant beCoro  the  jadge  of  the  circuit  court  at 
a  certain  hour  to  answer  such  questions  as 
might  be  propounded  to  him  by  said  prose- 
cuting attorney  touching  his  knowle^  of 
any  violation  of  the  criminal  laws  of  the 
atat&  He  appeared  in  obedience  to  the  com- 
mand of  this  Bubpcena,  and,  when  quesltoned 
as  to  his  knowledge  of  certain  riolattons*  of 
the  law,  he  refused  to  answer,  and  was  fined 
for  contemitt  The  court  held  that  the  power 
conferred  upon  the  common  pleas  court  by 
section  3,  Acta  1852  (2  Gar.  &  H.  Bev.  St 
pt  8,  p.  430.  c  8),  being  section  7811.  supra, 
and  under  which  the  ezamlaatlou  was  con- 
dncted.  was  not  Tested,  upon  tbe  abolition  of 
such  court,  fn  the  circuit  court,  and  that  there- 
fore appellant  was  not  in  contempt  In  the 
case  before  us  the  witness  appeared  in  obedi- 
ence to  the  snbpcena,  and  made  the  affidavit 
In  question.  Had  he  refused  to  appear,  or, 
havlDg  appeared,  refused  to  answer  ques- 
tions or  make  the  affidavit  he  would  not  have 
been  In  contempt  of  court,  under  the  forego- 
ing decision.  Subdivision  S  of  section  174S, 
Bums'  Rev.  St  1001,  Is  pertinent  to  the  ques- 
tion: "Whenever,  either  In  term  or  vacation, 
any  competent  or  reputable  peraou  has 
knowledge  of  th^  commission  of  any  misde- 
meanor not  within  the  exclusive  Jurisdiction 
of  the  Justice  of  the  peace,  be  may  make  an 
affidavit  before  any  person  authorized  to  ad- 
minister oaths,  setting  forth  the  oCtense  and 
the  person  cbarged  In  plain  and  concise  lan- 
guage together  with  the  names  of  the  wit- 
nesses, and  file  the  same  with  the  clerk,  who 
shall  thereupon  notify  the  prosecuting  attor- 
ney thereof.  Tbe  prosecuting  attorney  shall 
at  once  prepare  and  file  an  Information,  in 
tenn  or  vacation.  In  every  case  against  the 
person  charged  in  the  said  affidavit"  The 
record  discloses  that  the  prosecuting  witness, 
having  knowledge  of  the  commission  of  a 
misdemeanor  not  within  the  exclusive  Juris- 
diction of  a  Justice  of  the  peace,  made  the  af- 
fidavit before  a  person  authorized  to  admin- 
ister oaths.  The  fact  that  the  witness  did 
not  voluntarily  appear  before  the  Justice 
would  not  destroy  the  validity  of  the  affidavit 
upon  which  tbe  Information  was  founded; 
nor  would  an  irregularity  upon  the  part  of 
the  prosecuting  attorney — one  which  did  not 
prejudice  the  rights  of  the  defendant— de- 
prive -the  trial  court  of  Jurisdiction.  It  is 
manifest  that  section  7811,  supra,  was  In- 
tended only  to  assist  the  district  prosecutor  In 
his  efforts  to  discover  violations  of  the  law, 
for  no  grand  Jury  was  provided  for  tbe  com- 
mon pleas  court,  but  the  common  pleas  prose- 
cutor was  not  limited  to  affidavits  procured 
In  the  way  prescribed. 

It  1b  alleged  that  the  prosecuting  attorney 
took  tbe  affidavit  to  the  office  of  the  clerk 
of  the  circuit  court  and  foimded  an  Informa- 
tion upon  it  without  the  knowledge  or  con- 
sent of  the  witness.  Tbe  knowledge  or  con- 
sent of  the  prosecuting  witness  to  tiiese  acta 


of  the  prosecuting  attorney  was  not  material. 
Defendant  waB  deprived  of  ho  right  by  the 
acts  of  which  he  complains.  It  does  not  ap 
pear  that  the  prosecuting  witness  made  any 
objections  to  these  proceedings.  The  state- 
ment in  said  pl«L  that  the  affidavit  was  not 
filed  with  the  derk  of  the  drcult  court  1b  con- 
tradicted by  the  record,  which  ahowB  that  flie 
same  was  filed  June  1^  1008. 

In  support  of  one  of  tbe  reasons  for  a  new 
trial,  it  Is  claimed  that  the  evidence  1>  not 
sufficient  to  support  the  verdict.  fOr  tbe  rea- 
son that  it  does  not  show  when  the  sale  of  the 
liquor  charged  took  place.  The  prosecuting 
wltnera  testified  that  he  was  in  defendantfs 
place  of  business  along  in  June  and  April  of 
this  year  1903;  that  he  went  into  the  defend- 
ant's place  of  business  and  got  a  drink  (asked 
for  hop  ale);  was  waited  upon  by  appellant; 
got  what  he  called  for,  and  drank  It;  paid  for 
It;  and  that  It  was  Intoxloatlng.  This  fixes 
the  time  with  sufficient  definlteness. 

The  court  permitted  one  Virgil  Stark,  a  wit- 
ness for  the  state,  to  testify  that  he  had 
bought  and  drank  bop  ale  at  other  places 
than  at  defendants';  that  It  was  Intoxicating. 
He  testified  that  he  did  not  'see  prosecuting 
witness  drink,  and  did  not  know  what  he 
drank.  It  la  claimed  that  this  was  error.  It 
was  competent  for  the  purpose  of  showing 
that  hop  ale  was  intoxicating  liquor. 

This  opinion  Is  not  In  conflict  wIOi  the  au- 
thorities cited  by  appellant's  counsel  in  sup- 
port of  the  proposition  that  the  criminal  pro- 
cedure of  the  State  Is  statutory,  and  that  the 
method  prescribed  must  be  strictly  followed. 
Under  section  1748.  supra,  an  Information 
must  be  based  upon  an  affidavit  by  a  reputa- 
ble person  before  an  officer  authorized  to  ad- 
ministor  oaths.  That  the  prosecuting  witness 
could  not  have  been  punished  for  contempt 
bad  he  refused  to  make  It  furnishes  no 
ground  for  abating  the  action.  In  that  event 
there  would  have  been  only  a  lack  of  Jiirl8dlc> 
tlon  to  punish  for  contempt 

We  find  no  error  for  which  tiie  Judgment 
should  be  reversed.  Judgment  affirmed. 

WILEY,  P.     concurs  In  tbe  conrtnaloa. 


(32  Ind.  App.  US) 

JONES  V.  FEOPLE^S  STATE  BANK  OF 
BROWNSTOWN. 

(Appellate  Court  of  Indiana,  Division  No. 
Jan.  6,  1901.) 

PATBNTS  —  SALB  —  BffiHSTRATIOH  —  APPHAX^ 
BILLS  AND  N0TB8-C0NSIDRRAT10N— FRAUD- 
ULENT RBPRESENTATION-^RIAZi-QCESnON 

FOR  JURY. 

1.  Bev.  St  1881.  Si  6054-6056.  provide  that 
a  [latent  right  canDot  be  sold  unless  registered 
In  the  county  where  sale  la  sought  to  be  made, 
and  requires  that  a  note  taken  for  the  price 
must  Btate  that  it  was  given  for  a  patent  n^t. 
Eeld  that  in  an  action  on  a  note,  an  answer 
that  It  was  given  for  the  exclusive  right  and 
privilege  of  using  and  selling  for  use  a  certain 
portable  pantry  in  W.  county,  and  the  right  to 
assign  and  transfer  and  transmit  by  descent  to 
others  ilia  ezelnslve  ri^t,  was  Insnfllciuit  to 
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sfaov  a  itle  «i  a  jMtent  ri^t  u  distingniahed 
from  an  ezdnstre  right  to  sell  a  patmted  a^ 

tide. 

2.  The  law  declared  on  an  appeal  la  the  law 
Of  the  case  on  a  second  appeal. 

8.  In  an  action  on  a  note,  the  answer  alleged 
that  It  was  obtained  by  frandnlent  representa- 
tions, In  that  the  payee  made  a  pretended  can- 
Teas  of  the  county,  and  represented  to  defend- 
ant that  he  had  procured  a  certain  number  o£ 
bona  fide  porchasers  of  a  cotain  article  at  a 
cmaln  price,  and  that  the  article*  would  read- 
ily retail  at  said  price,  and  that  be  iroold 
furnish  them  at  a  much  lower  price  to  defend- 
ant, whereby  he  was  induced  to  porcbaae  the 
excIusiTe  prirllege  to  sell  In  that  county,  and 
gave  the  note  ined  on  for  siKh  priiilege.  Htld, 
that  the  representations  as  to  the  number  of 
orders  taken  were  representations  of  facts,  and 
not  opinion  as  to  value,  and  the  qnestion  as  to 
whether  they  woald  deceive  a  man  of  ordinary 
hnsiDesa  prudence  was  for  the  jury,  and  there- 
fore the  anawra  was  not  demurrable. 

Appeal  from  Circuit  Court,  BarOioloiiiffir 
County;  P.  T.  Hord,  Judge.  • 

Action  by  the  People's  State  Bank  of 
Brownstown  against  Halleck  Jones.  From  a 
Judgment  for  plalntlffr  defendant  appeals. 
Bereraed. 

A.  H.  Montgomery,  D.  A,  Rocbenour,  and 
Marshall  Hacker,  for  appellant  W.  T. 
Branaman,  fbr  appellee. ' 

COMSTOCK,  J.  Action  was  upon  two 
promissory  notes,  payable  In  a  bank  of  this 
state,  each  for  the  sum  of  $150,  erecuted  by 
api>ellaut  to  one  Ed  Wheeler,  and  by  him  in- 
dwsed  to  appellee  before  maturity.  The  ac- 
tion was  commenced  in  the  Jackson  circuit 
court  The  Tenue  was  changed  to  the  Wash- 
ington drcolt  court,  and,  upon  a  second 
change  was  tried  in  the  Bartholomew  circuit 
court,  resulting  In  a  judgment .  In  favor  of 
appellee  for  $400.  including  attorney's  fee  of 
$100.  Tbe  errors  assigned  question  the  nil- 
logs  of  file  court  on  the  separate  demurrers, 
for  want  of  facts,  of  appellee  to  the  amended 
first,  second,  and  third  paragrapba,  respec- 
tively, of  appellant's  amended  answer.  This 
la  the  second  appeal  of  the  cause.  Upon  the 
former  appeal  the  Judgment  of  the  lower 
court  was  reversed  because  of  defects  In  the 
answer  (which  consisted  of  two  paragraphs) 
potaited  out  in  People's  State  Bank  t.  Jones, 
28  Ind.  App.  583,  58  N.  E.  852. 84  Am.  St  Bep. 
SiO.  Upon  the  retom  of  the  cause  to  the  low- 
er conrt  defendant  filed  an  amended  answer 
of  three  paragraphs.  The  theory  of  the  orig- 
inal answer  was  tbat  the  notes  in  suit  were 
executed  for  an  Illegal  consideration,  In  this: 
that  th^  were  execnted  for  the  sale  and 
transfer  of  a  patent  right  or  a  right  claimed 
to  be  a  patent  right,  in  violation  of  law. 
They  were  based  upon  sections  6064-6066, 
Ber.  St  1881.  The  paragraphs  of  the  amend- 
ed answer  are  ^awn  on  the  same  thedry,  as 
to  eouslderation.  as  were  tiiose  held  inauf- 
fldent  upon  tlie  former  appeal.  The  answw, 
to  be  good,  must  aver  facts  ahowlng  ttiat  the 
cMislderatlon.  in  whole  or  In  port,  for  which 
■aid  notes  were  given,  was  a  patent  right,  or 
a  right  claimed  to  be  a  patent  right  The 


averments  of  consideration  In  each  paragraph 
are  **that  aald  notes  were  executed  in  con- 
sideration for  the  sale  and  transfer  to  him  by 
one  W.  J.  Oboch  and  the  Portable  Pantry 
Company  of  the  intangfbUi  and  exclusive 
right  and  privilege  of  luing  and  selling  tor 
use  a  certain  portable  pantry  In  Warren 
county,  Indiana,  until  the  Ist  day  of  July, 
1003,  and  the  rin^*,  authority,  and  power  to 
aaaiffn  and  iraMfer  and  tranamittinff  bjf  de- 
scent to  othera  hit  ewdaaive  right  and  prto- 
fleffe."  The  only  amendments  made  in  the 
first  and  second  paragraphs  since  the  re- 
versal of  the  former  Judgment  appear  In  the 
above  underlined  words.  They  do  not  ma- 
terially change  these  paragraphs.  The  law 
declared  upon  the  first  appeal  remains  the 
law  of  the  case.  There  was  no  error  In  sus- 
taining the  demurrer  to  the  first  and  second 
paragraphs  of  the  amended  answers. 

The  third  paragraph,  after  alleging  the 
consideration -for  which  the  notes  were  ex- 
ecuted, avers  that  they  were  obtained  by 
and  through  fraudulent  misrepresentations. 
That  appellee  purchased  them  with  a  knowl- 
edge of  that  (act,  and  cannot  be  regarded  as 
an  innocent  holder,  and  cannot  recover  the 
consldwatlon  which  the  notes  purport  to  rep- 
resent The  fraudulent  misrepresentations 
relied  upon  are  that  on  the  day  of  Sep- 
tember, 1897,  the  payee  of  the  notes,  one  Ed- 
ward Wheeler,  and  three  or  four  other  par- 
ties, began  a  pretended  canvass  of  Jackson 
coonty,  Ind..  and  procured  the  names  of  a 
large  nnmb^  of  well-known  citizens  of  said 
county  for  such  portable  pantries,  for  the  pre- 
tended consideration  of  $14.50  eacb;  and,  aft- 
er procuring  such  orders,  they,  for  the  pur- 
pose, of  defrauding  and  deceiving  appellant 
and  other  citizens  of  the  county,  at  the  time 
of  the  execution  of  said  notes,  falsely  and 
fraudulently  represented  to  appellant  that 
th^  had  procured  orders  from  bona  fide  pur- 
chasers in  said  county,  at  the  invariable  price 
of  $14.50  each,  for  1,500  pantries,  and  for  less 
than  three  months*  time,  having  canvassed 
only  a  smalt  part  of  the  county,  and  that  they 
would  furnish  said  pantries  at  $6  each,  and 
the  same  could  be  readily  and  generally  sold 
at  retail  In  ^^Id  coonty.  and  elsewbere 
throughout  the  state,  at  the  price  of  $14JH> 
each,  and  that  said  exclusive  right  and  priv- 
ilege was  a  valuable  right  and  the  owner 
thereof  could  easily  nuke  ftom  $8  to  $40  per 
day  by  canvassing  and  sellhig  mid  pantries 
at  said  prices;  and  that  he  relied  on  the  rep- 
resentetlons,  and -was  deceived  and  tadoced 
thereby  to  execute  tbe  notes.  The  represen- 
tations as  to  the  number  of  orders  token  from 
bona  fide  purchasers  in  Jackson  cotmty  wlthr 
In  the  time  stated  are  representations  of  fact 
and  not  ot  opinion,  as  to  valn&  Whether  the 
rcvresentatlons  considered  in  tb^  entirety 
were  snch  as  would  mislead  or  deceive  a  man 
ct  oidinary  business  prudence  Is  a  fact  to  be 
submitted  to  the  Jury  nnder  proper  instrnc- 
tlons  of  the  court  Bee  Banh  v.  Waterman, 
•20  Ind.  App.  350.  61  X.  B.  743,  63  N.  B.  42. 
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The  Jndgment  1b  revened,  wltb  Instructloa 
to  oTernUe  the  demntrer  to  tiw  third  para- 
grapb  of  the  amended  answer. 


&i  Ind.  App.  1«) 

ZSLUm  T.  ZELLBB. 

(Appellate  Oourt  of  Indiana,  DWisioa  No.  1. 
Jan.  8,  1901.) 

ADMINISTRATRIX— SBTTINQ  ABIDB  RBPORV- 
R8PLY— DEMURRER. 

1.  A  sole  legatee  of  an  estate  sued  to  set 
af^ide  the  report  of  the  administratrix  for  want 
of  DOtice  of  final  settlement,  and  altered  failnre 
ta  abcouut  for  the  aaaets-  Tlie  answer  aUeged 
.  that  tbe  assets  consisted  of  a  mortgaged  atock 
of  merchandise;  that,  under  a  written  con- 
tract between  tbe  parties,  defendant  bought 
the  mortgage,  and  plaiutiS  gave  a  second  mort- 
gage for  the  amount  dae  defendant  on  a  claim 
against  the  estate;  that  the  mortgage  was 
foreclosed;  that  plaintiff  thereafter  sued,  and, 
in  settlement  under  a  written  agreement,  de- 
fendant was  to  have  credit  on  the  purchase  of 
the  stock  for  tbe  amount  of  her  judgment,  and 

Say  the  excess  to  plaintiff  in  consideration  of  a 
ismissal,  and  alleged  full  performance.  The 
reply  in  aToidance  alleged  fraudulent  repre- 
sentations by  defendant  as  to  her  claim  against 
the  estate;  that  plaintiff  entered  into  tbe  con- 
tract relying  upon  the  same;  that  defendant 
had  made  false  entries  in  decedent's  books; 
and  that  plaintiff  had  no  access  to  them. 
that  the  reply  was  demurrable,  as  it  showed 
no  rescission  of  the  contract  or  offer  by  plain- 
tiff to  restore  the  consideration  receired,  nor 
did  it  plead  facts  anfflcient  to  constitute  fraud, 
nor  show  that  these  matters  were  not  known 
at  time  of  dismissal  of  other  suit. 

Appeal  from  Circuit  Court,  Hnnttavton 
Oonn^;  C.  W.  Watklns,  Judge. 

Action  by  Franzlska  Zeller  against  Anna  R 
Zeller.  executrix  of  William  A.  Zellor,  de- 
ceased. From  a  judgment  fiir  defendant 
plaintiff  appeals.  Affirmed. 

Watklns  &  Moi^ran,  for  appellant  Lesh  ft 
Xjeah,  for  ajqiiellee. 

BOBIKSON,  3.  In  September,  1800,  appel- 
Iee*B  final  report  as  executrix  of  the  will  of 
William  A.  Zeller,  deceased,  waa  approved, 
and  she  was  discharged.  In  June,  1002,  ap- 
pellant filed  a  petition  to  set  aside  the  r^rt 
and  reopen  the  estate,  alleging  that  ahe  ii 
the  sole  legatee  of  William  A.  Zeller,  that  she 
was  not  personally  notified  of  the  final  set- 
tlement and  did  not  appear,  that  the  executrix 
had  failed  to  account  for  all  tbe  property  be- 
longtog  to  the  estote.  had  couTerted  assets  to 
her  own  use,  and  had  wrongfully  taken  credit 
for  certain  expenditures  In  connection  with  a 
stock  of  goods  owned  by  decedent  The  sec- 
ond paragraph  of  appellee's  answer  alleges 
that  the  assete  of  the  estate  consisted  large- 
ly of  a  stock  of  boots  and  sboes,  upon  which 
was  a  mortgage  executed  by  decedent  to 
Carnaban  &  Co.  to  secure  a  note  ft>r  $1,- 
038.50;  that  appellant,  being  desirous  of  a 
speedy  settlement  of  the  estate  and  the  trans- 
fer to  her  of  the  stock  of  goods,  entered  Into 
a  written  agreement  with  appellee,  by  the 
terms  of  which  appellee  was  to  and  did  be- 
come the  owner  of  the  Cernahan  mortgage^ 


for  which  she  paid  $1,061;  that  appellant  was 
to  and  did  glTe  her  note,  secured  by  second 
mortgage  on  the  stock,  for  $1,410.81.  which 
was  the  amount  due  appellee  on  a  claim 
against  the  estate;  that  In  consummatloii  of 
this  agreement,  and  pnrsuant  to  its  terms,  ap- 
pellee was  to  and  did  make  tbe  final  report 
now  assailed;  that  appellee  carried  out  tbe 
prorlsiona  of  the  contract  advanced  tbe  mon- 
e|y,  and  took  an  assignment  of  tbe  Carnaban 
mortgage  and  note,  and  took  a  note  and 
mortgage  for  her  Indlridual  claim,  and  made 
tbe  final  report;  that  afterwards,  appellant 
having  failed'  to  pay  tbe  Gamahan  note,  ap- 
pellee brought  suit  and  recovered  a  decrae 
foreclosing  the  mortgage;  that  appelant  at 
such  time  waa  fully  apprised  of  tiie  matta 
set  up  In  her  petition;  that  tlmeafter  ap- 
pellant filed  her  petition  to  set  aside  the  final 
lepott  of  appellee  aa  executrix,  alleging  ttie 
same  mattera  alleged  in  the  petltlim  horeln; 
that  the  aame  lasuea  were  fiormed  that  are 
formed  hweln,  and  the  parties  were  tbe  same 
aa  the  partiea  herein;  that  dnrtog  the  prog- 
ress of  the  trial  appellant  and  appellee  m«de 
a  fall  and  complete  adjustment  of  all  tbe 
dlflTereuees  between  tbem.  and  by  an  agree- 
ment in  writing  apptilee  was  to  and  did  pnr^ 
chase  the  stock  of  goods,  and  waa  'to  have 
credit  on  tbe  pnrchaae  price  for  the  amount 
of  toe  above  Jud^ent  and  pay  the  excesa 
of  the  purchase  price  to  appellant  In  con- 
sideration that  appellant  was  to,  and  did  In 
fact  dismiss  her  petition;  that  appellee  baa 
fally  performed  all  tbe  provisions  of  the  con- 
tract Imposed  upon  her,  and  has  taken  pos- 
session of  the  stock  under  the  appraisement 
as  therein  provided.  The  two  contracts  are 
made  exhibits. 

In  appeUant^B  second  paragraph  of  reply— 
and  the  sufllclency  of  this  reply  agalnat  a 
demurrer  Is  the  only  question  argued— tbe 
execution  of  the  contracto  set  oat  la  tbe  an- 
swer Is  admitted,  and  certato  facto  are  aTcr- 
red  by  which  It  la  sought  to  avoid  the  fOTce 
and  effect  of  these  contracts.  These  Kver- 
mente  ore  to  the  effect  that  appellee  firando- 
lently  represented  that  lAe  had  a  valid 
claim  against  the  estote;  that  appellant  did 
not  have  access  to  the  books  of  decedent  un- 
til after  she  bad  dismissed  her  excepttona  to 
the  final  report;  that  believing  these  r^ 
resentotlons,  she  entered  into  the  contracte; 
that  all  tbat  was  due  appellee  had  been  paid 
her  by  decedent;  that  at  the  time  appellant 
filed  her  former  excepttona,  appellee,  to  mis- 
lead tbe  court  and  defraud  appellant  had 
made  false  entries,  erasures,  and  toterilnea- 
tlona  to  tbe  books  of  decedent  at  a  time  when 
decedent  bad  no  access  to  the  books,  to  or- 
der that  It  might  appear  that  decedent  owed 
her  a  large  sum  of  money;  and  that  tbe  es- 
tate Is  not  todebted  In  any  way  to  ai^I- 
lee.  We  think  tbe  demurrer  to  this  reply 
waa  properly  snstatoed.  Aside  trtm  fbe 
fact  tbat  It  Is  not  shown  that  appellant  had 
ever  rescinded  the  contracto  and  off«ed  to 
restore  whatever  consideration  she  may  haxe 
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received,  the  reply  does  not  plead  Bufflclent 
facts  to  constitute  fraud.  The  fact  that  ap- 
pellant did  not  bave  access  to  tbe  booba  of 
decedent  may.bave  been  no  fault  of  api>el- 
lee's.  It  Is  not  sufficiently  shown  that  ap- 
pellee made  any  r^resentatlons  that  were 
false  and  were  made  with  Intent  to  deftaud, 
that  they  were  such  as  were  UbLely  to  de- 
ceive a  reasonably  prudent  person,  that  she 
acted  upou  such  representations  and  was  in- 
jured thereby,  and  that  upon  the  discovery 
of  the  fraud  she  repudiated  the  transaction 
and  offered  to  return  whatever  of  value  she 
may  have  received  under  the  contract  The 
answers  show  that  the  contracts  were  eze- 
cnted  and  carried  out  by  both  parties.  See 
Balue  T.  Taylor,  136  Ind.  368,  36  N.  E.  269; 
Jones  V.  Mayne,  154  Ind.  400,  55  N.  B.  956. 
It  Is  a  well  settled  rule  that  fraud  cannot  be 
pleaded  generally,  but  that  the  facts  con- 
stituting the  fraud  must  be  pleaded.  It  Is 
not  sought  In  the  petition  to  set  aside  the 
final  report  because  of  any  wrongdoing  on 
the  part  of  the  executrix  in  allowing  an  in- 
dividual claim  against  the  estate.  It  is  not 
Bufflclently  shown  that  appellant  did  not 
know,  or  might  not  have  bnown,  all  the  facts 
when  she  voluntarily  dismissed  her  former 
petition  to  set  aside  the  report 
Judgment  affirmed. 


02  lad.  App.  Stt> 

A8HLBT  at     t.  HSNDBRSON.  * 

(Appellate  Oonrt  of  Iqdiana.  Jan.  14,  1004.) 

AFPBAX.  AFTER  TBRH— NOTICE  TO  APPBLLBI- 
RUU  or  COUBT—DlSMISaAL. 

1.  Where  judgment  was  rendered  at  one  term 
of  court,  an  appeal  prayed  and  'granted  and 
bond  fixed  at  the  same  term,  but  do  time  was 
named  within  whlcli  the  bond  sbonid  be  filed, 
tiie  approval  of  the  btmd  after  the  dose  of  the 
term  constitntea  the  proceeding  an  appeal  mttaz 
term.  . 

2.  Where  an  appeal  after  term  Is  taken,  no- 
tice to  appellee  is  indispeosabie  to  the  af- 
feetiveDess  of  the  appeal. 

S.  Where  appellants  in  an  appeal  after  term 
taS  for  more  than  90  dui  to  jdve  appellee 
notice  of  the  appeal,  it  will  be  dlsmlssea,  ud* 
dw  rale  SB  of  the  Appeltata  Oonrt  GE7  N.  HL 
tU). 

Appeal  ftom  Snperior  Oonrt,  Uarlon  Ooun- 
t7;  VbuoB  Cartw.  Jndge. 

Aettm  by  William  K.  Hendmon  agalBaC 
Tliomu  Aililey  and  otiicffa.  Frrnn  a  Jndf- 
ment  for  plalntlfl,  dtfendanta  appeal.  Ap- 
peal diamteed. 

J.  A.  Bryant,  tat  appellanti.  Oaike  * 
Olarke,  for  appellee. 

PER  OtTRIAM.  Appellee  flies  motion  to 
dismiss  the  appeal  for  various  reasons.  It  Is 
only  necessary  to  consider  the  following.  No 
mMce  of  the  appeal  has  been  served  npon 
tbe  appellMw 

To  perfect  a  term-time  appeal,  the  follow- 
ing steps  must  be  taken:  "(1)  An  appeal 
mnst  be  prayed  dnrlng  the  term  at  which  tbe 

T  I.  Sm  Appwl  >a«  Error.  voL  t,  Cut  Me.  H 

Mn,  sioi, 

*TraoBrerred  to  Supremo  Court.  76  N.  E.  9S5. 


Judgment  was  rendered,  and  It  must  be 
granted  during  that  term.  (2)  The  penalty 
of  the  bond  must  be  fixed  and  the  surety 
named  during  the  term  at  which  the  Judg- 
ment was  rendered.  (3)  The  bond  must  be 
filed  during  that  term  and  approved  by  the 
court,  or  the  court  mnst  dnrlng  that  term 
fix  a  time  within  which  the  bond  shall  b^ 
filed,  and  It  must  be  filed  and  approved  by 
tbe  court  within  the'  time  designated.  (4) 
The  transcript  must  be  filed  in  tbe  office  of 
the  clerk  of  the  Supreme  Gburt  within  sixty 
days  after  the  filing  of  tbe  bond."  Elliott's 
App.  Proc.  {  246.  In  the  case  before  us, 
Jqdgment  was  rendered  at  the  May  term  of 
the  lower  court  May  16, 1903.  May  23,  1903, 
an  appeal  was  prayed  and  granted  to  appel- 
lants to  the  Appellate  Court  Tbe  appeal 
bond  was  fixed  at  ¥300.  but  no  time  was 
named  within  which  the  bond  should  be 
filed.  June  22,  1903,  after  the  close  of  the 
May  term  of  aaid  court  &  bond  was  ap- 
proved. The  transcript  was  filed  In  this 
court  August  18,  1903.  If  the  time  of  the 
filing  of  the  bond  governs,  without  reference 
to  the  date  of  Its  approval,  the  transcript 
was  not  filed  In  time.  If  the  date  of  the 
approval  of  the  bond  governs,  such  approval 
was  not  within  the  May  term,  or  within  any 
time  fixed  by  the  court  The  facts  therefore 
fail  to  show  a  term-time  appeal.  It  must  be 
held  to  be  an  appeal  after  term.  To  consti- 
tute an  appeal  after  term,  while  no  bond  Is 
required,  notice  to  the  appellee  is  Indispensa- 
ble to  the  effectiveness  of  tbe  appeal.  No 
notice  has  been  given. 

Appellants  having  failed  for  more  than  90 
days  to  take  any  steps  to  bring  appellees 
Into  court  the  appeal  Is  dismissed,  under 
rule  S5  of  this  court  (27  N.  B.  vli).  O'Mara, 
Adm'r,  v.  Wabash  Ry.  Co.,  150  Ind.  648,  50 
K.  E.  821;  Doak  T.  Root  &  McBrfde  Co.,  26 
Ind.  App.  138,  68  N.  B.  444;  HoUoran  v.  Mid- 
land By.  Oo^,  12ft  Ind.  274.  28  N.  E.  M& 


(ss  Ind.  App.  run 

WILLIAMS  V.  MANLET  et  aL  t 

(Appellate  Oonrt  of  Indiana,  DivMoa  No.  1. 
Jan.  e,  1901) 

JUDOMENT  —  VOID  JVOQUKHT  —  ERRORS  —  AC- 
TION TO  RBVIBW— TRIAL— PRESUUPTIONS. 

LA  proceeding  to  review  a  judgment  for  er- 
ror of  law  appearing  iu  the  proceedings  and 
Judgment  is  In  the  nature  of  aa  appeal,  and  is 
to  be  tried  by  the  record  alone;  and  It  canaot 
be  sostalned  unless  the  error  be  soeh  as  would 
reverse  the  judgment  on  an  appeal 

2.  Where,  in  a  suit  to  quiet  title,  defendant 
son^t  to  have  title  quieted  in  him  subject  to 
a  life  estate  In  plaintiff,  but  the  court  erro- 
neously quieted  title  in  defendant  in  fee,  the 
judgment  was  not  void,  bat  merely  erroneous. 

3.  Where,  in  a  suit  to  gnlet  title,  the  court 
had  jurisdiction  of  the  subject-matter  and  the 
parties,  but  tbe  judgment  was  erroneous  be- 
cause it  granted  greater  relief  to  defendant 
thau  was  autliorized  bj  the  pleadings,  but  no 
motion  was  nude  to  modify  the  JadgmeDt 
and  no  objection  and  exception  reservedin  ths 


1 1  Sot  JadamoDt.  VOL  10,  Cent  Die.  I  ML 
tReheKrlQg  denied.    Traiufer  to  Supnmo  Court 
denied. 
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trial  court,  the  error  could  aot  be  corrected  in 
an  action  to  review  the  judgment. 

4.  Where,  in  an  action  to  review  a  jodgment 
for  defendant  ou  his  cioss-complaint,  the  com- 
plaint alleged  that  the  jndigment  was  erro- 
oeotu  as  not  aothoriaed  by  the  pleadings,  and 
that  defendant  had  aarreptltionsly  attached  to 
his  cross-complaint  a  paragraph  which  was  for- 
eign to  the  issnea  and  formed  no  part  of  the 
pleadings,  the  nllegation  was  not  anfflcient  to 
overcome  the  presnmptiott  that  It  was  attached 
before  trial  and  conddered  by  th«  court  as  a 
part  of  tb«  pleadings. 

Appeal  from  Orcnlt  Oonr^  3aj  Ooimtjr;  H. 
a  Pox,  Special  Judge. 

Suit  by  Isabelle  WUtlams  against  Peter 
B.  Uonley  and  ofibera.  Fran  a  Judgment  ,ln 
f&Tor  of  defendanti^  plaintiff  appeal*.  Af- 
flrmed. 

Frank  H.  Snyder  and  Dalley,  Simmons  & 
DaUey,  for  appellant  Elliott,  BUlott  &  Lit- 
tleton and  Adair  ft  La  FoUette*  for  appel- 
lees. 

R06IXS0N,  J.  A  demurrer  to  an  answer 
was  carried  back  and  sustained  to  appel- 
lant's complaint  seeking  to  review  a  Judg- 
ment The  action,  resulting  In  the  judgment 
BODgbt  to  be  reviewed,  watt  brought  by  ap- 
pellant against  Manley  and  others  to  quiet 
title  in  the  east  half  of  the  northwest  quar- 
ter of  section  14,  In  township  24  north,  range 
13  east,  also  the  southwest  quarter  of  same 
section,  also  6  acres  out  of  the  northwest 
corner  of  the  east  half  of  the  southwest 
Quarter  of  the  same  section.  Appellee  Man- 
ley  answered  In  denial,  and  also  that  he 
owned  the  land  subject  to  the  life  estate 
of  appellant  In  the  undivided  flve-slxths  part 
thereof.  Manley  also  filed  a  cross-compIalnt 
In  the  first  paragraph  of  which  be  alleged 
he  was  the  owner  of  the  land  In  fee,  sul>- 
Ject  to  a  life  estate  of  appellant  in  the  un- 
divided flve-slxths;  and  in  the  second  para- 
graph he  alleged  that  he  was  the  owner  in 
fee  of  the  undivided  seven-twelfths  of  the 
land,  subject  to  the  life  estate  of  appel- 
lant 'In  and  to  the  undivided  flve^twelfths  of 
said  real  estate  so  owned  by  said  cross-com- 
plainant"; each  paragraph  asking  that  he 
be  declared  the  owner  of  the  land  "in  fee 
simple,  subject  to  said  life  estate  as  afore- 
said." Appellant  answered  the  cross-com- 
plaint, and  replied  to  the  answer  by  general 
denial.  Upon  a  trial  tbe  court  adjudged, 
among  other  things,  that  Manley  owned  In 
fee  the  east  half  of  the  northwest  quarter, 
and  the  southwest  quarter  of  the  northwest 
quarter,  of  section  14,  and  that  be  owned 
tbe  6  acres  subject  to  the  life  estate  of  ap- 
pellant In  flve-alxthB  thereof.  Appellantfs 
motion  for  a  new  trial  on  the  ground  that 
the  decision  was  not  sustained  by  sufficient 
evidence,  and  was  contrary  to  law,  was 
overruled,  and  an  exception  reserved.  It  Is 
further  averred,  in  the  complaint  to  review, 
that  a  paper  purporting  to  be  a  third  para- 
graph of  cross-complaint  by  Manley  Is  at- 
tached to  the  first  and  second  paragraphs  of 
croas-complalnt,  in  which  ftdtA  paragraph 


he  avers  that  he  owns  in  fee»  and  aska  tbnt 
bla  title  be  quieted  to,  tbe  east  half  of  tbe 
northwest  quarter,  and  tbe  aiJutbwest  quar- 
ter of  tbe  northwest  quarter,  of  section  14. 
but  it  la  averred  that  "said  in«tended  and 
feigned  third  paragraph  of  cross-complaint 
was  not  filed  In  said  cause,  and  that  there 
is  no  order-book  entry  of  the  filing  of  said 
pretended  and  feigned  tiUrd  paragraph*  ei- 
ther In  tbe  said  Jay  circuit  court  or  tbe  said 
Adams  circuit  court;  and  plalntUf  avers 
that  said  paper  and  said  iwetended  and 
feigned  third  paragraph  of  cross-complaint 
Is  extraneous  and  foreign  to  the  issuea  in 
said  cause,  and  was  surreptitioudy  attached 
to  the  said  cross-complaint  In  two  para- 
graphs in  said  cause,  and  for  that  reason  la 
no  pleading  In  said  cause,  and  no  Issue  was 
presented  to  said  Adams  drcuit  court  upon 
said  extraneous,  feigned,  and  foreign  tblrd 
paragraph  of  cross-complaint  and  tbe  same 
is  insufficient  to  support  any  judgment  there- 
on in  said  cause."  It  is  further  averred  that 
In  that  case  the  court  erred  In  overruling  ap- 
pellant's demurrers  to  Manley's  second  par- 
agraph of  answer  and  bis  second  paragraph 
of  cross-complaint,  in  granting  affirmative 
relief  to  Manley  In  the  absence  of  any  legit- 
imate pleadings  to  support  the  same.  In 
overruling  appellants  motion  for  a  new  trial, 
and  that  the  judgment  is  coram  non  jndlce 
and  void. 

The  only  question  presented  by  appellant 
Is  that  the  Judgment  quieting  title  against 
her  was  not  within  the  issues  submitted  to 
the  court  In  tbe  action  sought  to  be  re- 
viewed, and  la  therefore  InefTectlve  as 
against  her.'  A  proceeding  to  review  a  lodg- 
ment for  error  of  law  appearing  in  the  pro- 
ceedings and  judgment  Is  In  the  nature  of 
an  appeal,  and  Is  to  be  tried  by  the  record 
alone.  Such  a  proceeding  cannot  be  sns- 
tained  unless  the  error  be  such  as  would  re- 
verse tbe  judgment  on  an  appeal.  State 
BIdg.,  etc.,  Ass'n  v.  Brackln,  27  Ind.  App. 
677,  62  N.  B.  91;  Traders*  Ins.  Co.  v.  Gar^ 
penter,  85  Ind.  350;  Tachau  v.  Fledeldey,  SI 
Ind.  54;  Clark  v.  HUlls,  134  Ind.  421.  34  K. 
B.  IS;  BvansvUle,  etc,  R.  Oo.  v.  Maddux, 
134  Ind.  671,  83  N.  B.  340,  84  N.  B.  611; 
Richardson  v.  Howk,  45  Ind.  451.  The  Judg- 
ment  of  a  court  having  Jurisdiction  of  tbe 
parties  and  of  tbe  subject-matter  may  be 
erroneous,  but  it  is  not  void.  In  the  caae 
at  bar,  the  court  had  jurisdiction  of  the  par- 
ties and  of  tbe  subject-matter.  All  of  the 
particular  subject-matter  embraced  in  the 
Judgment  was  within  the  Jurisdiction  of  the 
court  One  of  tbe  Issues  presented  was 
whether  appellant  owned  this  particular  real 
estate.  Appellee  in  bis  cross-complaint  did 
ask  affirmative  relief.  The  prayer  of  hSa 
cross-complaint  was  that  his  title  to  a  part 
of  the  real  estate  embraced  In  tbe  Judgment 
be  quieted.  So  that  the  court  not  only  had 
Jurisdiction  of  the  subject-matter  embraced 
In  the  judgment  but  as  to  a  part  of  the 
subject-matter,  the  Judgment  ma  elaarir- 
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within  tiie  iBsnes  made  by  the  pleadings. 
The  fact  that  a  Judgment  gives  a  party  more 
than  bia  pleading  shows  he  Is  entitled  to 
does  not  make  the  Judgment  void.  See 
Barnes  r.  Bell,  39  Ind.  328;    Bayless  T. 
Olenn,  72  Ind.  6;  McCormlck  t.  Spencer,  53 
Ind.  &50;   Stalcup  T.  Dixon,  136  Ind.  9,  35 
N.  B.  987.   We  think  the  most  that  can  be 
said  Is  that  the  court  awarded  to  appellee 
greater  relief  as  to  the  particular  subject- 
matter  before  It  than  he  asked  for  in  his 
cross-compIalnt   This  objection  goes  to  the 
form  and  substance  of  the  judgment  But 
It  does  not  appear  that  appellant  made  any 
objection  to  the  Judgment,  or  made  any  mo- 
tion to  modify  Uie  same  In  the  trial  court. 
It  is  well  settled  that  upon  appeal  "the  form 
or  substance  of  a  Judgment  cannot  be  first 
questioned  In  this  court,  but  the  question 
must  be  first  presented  to  the  court  below 
by  a  motion  to  modify,  which  must  specify 
wherein  It  should  be  corrected  and  modified, 
and  the  objection  must  particularly  point  out 
the  defect  or  mistake  complained  of,  and 
aak  that  the  same  be  corrected.   If  the  court 
rules  against  the  party  asking  such  correc- 
tion, such  ruling  of  the  court  below  must  be 
assigned  as  error  In  this  court    Unless  this 
la  done,  no  objection  can  be  made  available 
for  reversal  here,  however  erroneous  In  form 
or  substance  such  Judgment  may  appear  to 
be."    Evans  v.  The  State,  IBO  lod.  651,  50 
N.  B.  820,  and  cases  there  cited.   In  Amer- 
ican Insurance  Co.  v.  Gibson,  101  Ind.  336, 
3  N.  B.  892,  the  court  said:   "It  has  unl- 
'  Cormly  been  held  that  If  no  objection  be 
made  to  the  Judgment,  and  no  motion  made 
to  modify  it  in  the  trial  court,  no  objection 
can  be  made  available  upon  appeal,  nor  In 
an  action  to  review,  however  erroneous  the 
Judgment  may  be.   This  rule  lias  been  ap- 
plied even  where  Judgment  was  rendered  by 
default"   See  Bamea  T.  Bell,  39  Ind.  328; 
Searle  r.  Whlpperman,  79  Ind.  424;  Baker 
V.  Allen,  92  Ind.  101;  McCormlck  v.  Spencer, 
53  Ind.  550.   From  these  authorities  It  fol- 
lows that  as  the  Judgment  Is  in  part  valid 
and  in  part  erroneous,  because  granting  great- 
er relief  than  authorized  by  the  pleadings, 
and  aa  no  motion  was  made  to  modify,  and 
no  propw  objection  and  exception  were  made 
and  reserved.  In  the  trial  court,  the  objection 
sougbt  to  be  made  to  the  Judgment  is  not 
available  In  an  action  to  review.  Moreover, 
If  tbe  third  paragraph  of  cross-complaint 
was  before  the  court  when  the  trial  was  had, 
the  Judgment  was  clearly  within  the  Issues. 
It  Is  true  that  proceedings  or  motions  in  a 
cause,  during  its  progress  In  term  time,  must 
be  presented  to  the  court,  and  its  attention 
called  thereto-  But  even  if  the  third  para- 
graph WAb  simply  attached  to  the  other  par- 
agrapbs  as  averred,  the  pleading  does  not 
show  when  this  was  done  with  reference  to 
the  trial.    It  may  have  been  treated  by  the 
court  as  In  the  record,  although  no  order- 
book  entry  showed  Its  filing.  The  facts 
averred  do  not  sufficiently  show  tiiat  It  was 


not  considered  a  part  of  the  cron-complalnt 
by  the  court  and  also  by  appellant.  If  it 
was  In  fact  attached  to  the  other  paragraphs 
before*  the  trial,  the  presumption  is  that  It 
was  considered  by  the  court  as  a  part  of 
the  pleadings.  The  facts  averred  are  not 
sufficient  to  overcome  this  presumptloik  We 
find  no  error  in  the  record. 
Judgment  affirmed. 
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PITTSBURGH,  a.  O.  A  ST.  L.  BY.  CO.  v. 
McNBIL.* 

(AlUPellata  Court  of  Indiana,  Division  No,  & 
Jan.  12.  1904.) 

RAlLROADSr-NBOUQBNCB— MUNICIPAL  CORPO- 
RATION —  BACKING  TRAINS  —  ORDINANCE  — 
CONSTRUCTION  —  PERSONAL  INJURIES— CON- 
TRIBUTORY NBOUGBNCB  —  QUESTION  FOB 
JURY  —  BVIDBNGB  —  RHJBCTIOM  —  BRROB  — 
CURE. 

1.  A  city  ordinaoce  requMnr  the  engine  bell 
to  be  ringing  when  a  train  is  runuiug  back- 
wards withia  the  city  limits,  aud  a  "lookout" 
to  be  stationed  at  the  rear  end  of  such  train 
to  avoid  accidents.  Is  violated  by  those  Id 
charge  of  a  freif^ht  train,  which  Is  cut  In  two 
at  a  street  croBsiog,  puflbing  a  portion  of  the 
train  backward  over  the  crossing  without  warn- 
ing, in  order  to  couple  it  with  the  section  on  the 
opposite  side  of  the  crossing. 

2.  Where  there  is  a  conflict  la  the  evidence, 
the  finding  of  the  jur^  controls. 

3.  lu  an  action  against  a  railroad  for'  inju- 
rlea  caused  to  a  boy  about  seven  years  old  by 
backing  a  train  of  cars  on  him  as  he  was 
crossing  a  street  the  question  whether  h«  was 
guilty  of  contributory  negligence  in  walking 
too  close  to  the  train  Is  for  the  jary. 

4.  Where  a  city  ordinance  makes  It  unlaw- 
fnl  for  persons  managing  a  train  of  can  to 
cause  it  to  be  run  backwards  In  or  through  the 
city  without  providing  a  watchmau  on  the 
rear  end  thereof  In  order  to  avoid  accidents, 
neither  the  speed  nor  distance  can  be  regarded 
as  the  essence  of  the  act. 

5.  Where  a  city  ordinance  makes  H  unlawful 
for  persons  managing  a  train  of  ears  to  cause 
it  to  be  ran  backwards  in  or  through  the  city 
without  providing  a  watchman  on  the  rear  end 
thereof,  one  traveling  on  a  street  in  the  city 
has  a  right,  in  the  absence  of  some  warning  or 
evidence  to  the  contrary,  to  assume  that  the 
railroad  will  obey  the  ordinance  and  cause  the 
bell  to  be  rung  to  give  warning  of  the  move> 
ment  of  the  train. 

6.  Where  evidence  Is  refosed  but  aubae- 
quently  admitted.  Its  subsequent  admission 
cures  any  error  committed  by  toe  first  ruling. 

Appeal  from  Superior  Court,  Marlon  Oonn- 
ty;  James  M.  Leathers,  Judge. 

Action  by  George  R.  McNeil,  by  hto  next 
frtend,  against  the  Pittsburgh,  Cincinnati, 
Chicago  &  Bt.  Louis  Ballwi^  Company. 
From  a  Judgment  for  plalntu;  defendant  ap- 
peals. Affirmed. 

See  66  N.  E.  777. 

S.  O.  Plckeoa,  tor  appellant  L.  P.  Har^ 
Ian  and  Harding,  Hov^  A  mitriCb  for  ap- 
pellee. 

WILEY,  P.  J.  Action  by  appellee  against 
appellant  to  recover  damages  for  personal  In- 
juries claimed  to  have  been  indicted  by  one 

Y  i.  8m  RBllroadi,  VOL  41.  CsBt  Dtg.  U  VHt,  tUt. 
•Reheu-ing  denied.  Traasttr  denied. 
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of  appellenlfs  tralna  wblle  running  on  the 
Belt  Railroad  in  tbe  corporate  limits  of  the 
city  of  IndlanapolU.  Tbe  amended  com- 
plaint was  in  a  single  paragraph,  to  which  a 
demurrer  was  oTerruIed.  Oretrullng  the  de- 
murrer to  the  complaint  and  tbe  motion  for 
a  new  trial  are  assigned  as  errors. 

Tbe  negligence  relied  upon  is  backing  a 
train  within  tbe  corporate  limits  of  the  city 
of  Indianapolis,  in  violation  of  a  city  wdl- 
nance,  which  is  set  out  in  the  complaint 
This  ordinance  requires  tbe  engine  bell  to  be 
ringing  when  a  train  la  running  backwards 
within  the  city  limits,  and  that  a  "lookout" 
be  stationed  at  tbe  rear  end  of  such  train  to 
avoid  accidents.  Tbe  complaint  avers  that 
appellant  was  running  one  of  Its  trains  over 
and  along  tbe  Belt  Railroad;  that  at  Foun- 
tain street  said  train  stopped,  and  was  di- 
vided; that  the  rear  car  of  the  front  section 
stood  across  the  sidewalk  on  the  east  side 
of  said  street,  and  obstructed  said  sidewalk; 
that  appellee  was  traveling  on  said  street, 
going  to  his  home,  and  In  so  doing  had  to 
cross  the  railroad  track;  that  when  he  was 
crossing  said  track  the  front  section  of  tba 
train  was  "carelessly  and  negligently,  sud- 
denly and  violently,  pushed  backward  with- 
out tbe  ringing  of  any  bell,  and  without  any 
notice  or  signal  or  warning,  and  without  any 
one  at  the  rear  of  the  train  to  give  warning 
to  travelers,  whereby  he  was  knocked  down," 
etc.  It  is  argued  by  counsel  for  appellant 
that  It  Is  not  a  violation  of  tbe  ordinance  for 
thpse  in  charge  of  a  freight  train,  which  la 
cut  In  two  at  a  street  crossing,  to  push  a 
portion  of  the  train  backward  over  the  cross- 
ing without  warning,  In  order  to  couple  It 
with  the  section  of  the  train  on  tbe  opposite 
side  of  the  crossing.  In  support  of  the  po- 
sition assumed  by  appellant's  counsel  we  are 
cited  to  the  case  of  the  Lake  Shore,  etc.,  Co. 
V.  Plnchln,  112  Ind.  502,  13  N,  E.  677.  That 
case  is  so  unlike  tbe  one  at  bar  that  it  does 
not  lend  any  aid  to  appellant  There  the  ap- 
pellee undertook  to  pass  between  two  cars  of 
8  through  freight  train  while  they  were 
coupled  together  and  tbe  train  had  been  tem- 
porarily stopped,  but  was  moving  slowly 
when  he  attempted  to  pass  between  the  cars. 
Tbe  complaint  before  us  was  sufficient  to 
withstand  a  demurrer.  Louisville,  etc.,  R. 
Co.  V.  Bates,  Adm'r.  146  Ind.  S64,  45  N.  B. 
108;  Rodgers  v.  Balttmore*  etc.,  R.  Co.,  ICO 
Ind.  397,  49  ^.  E.  453. 

A  brief  statement  of  the  material  facts 
exhibited  by  the  evidence  Is  Important  be- 
fore taking  up  the  questions  presented  by 
the  motion  for  a  new  trial.  Appellee  was  a 
little  over  seven  years  old.  On  the  day  be 
was  injured  be  had  been  away  from  home, 
playing  with  bis  cousins,  and  wben  injured 
was  on  his  way  home.  To  reach  home  he 
had  to  cross  Fountain  street,  and  when  he 
reached  said  street  appellant's  train  was 
standing  on  the  track,  cut  in  two.  From 
Fountain  street  for  nearly  a  mile  to  the  east 
or  northeast  there  Is  a  steep  grade  whlcb 


heavy  trains  are  iinat)Ie  to  ascend.  It  w^as 
customary  for  trainmen  to  divide  their  trains 
Into  two  sections  at  the  foot  of  the  grade, 
and  to  take  each  section  separately  over  the 
hill.  This  tiad  been  done  In  this  instance, 
and  while  tbe  forward  section  was  in  mo- 
tion appellee  in  some  manner  fell  or  was 
knocked  under  tbe  train,  whereby  his  left 
foot  was  crushed,  and  the  leg  had  to  be 
amputated  between  the  ankle  and  knee. 
There  is  a  sharp  conflict  in  tbe  evidence  as 
to  how  tbe  injury  occurred.  Appellee  tes- 
tified that  be  was  returning  home  from  a 
neighbor's  bouse;  that  when  he  came  to  the 
railroad  tracks  there  was  a  train  standing 
on  the  crossing;  that  tbe  train  bad  been  di- 
vided 80  that  there  was  room  for  wagons  to 
pass  between  the  two  sections;  that  as  be 
was  passing  across  tbe  track  tbe  forward 
section  of  tbe  train  "kind  of  gave  a  slack" 
and  backed  down  upon  him.  A  boy  13  years 
old,  who  lived  near  where  tbe  accident  oc- 
curred, and  who  was  wholly  disinterested, 
testified  that  appellee  was  trying  to  Jump  on 
the  side  of  the  freight  car  while  the  train 
was  in  motion,  when  be  slipped,  and  was 
throvra  under  the  wheels.  This  witness  wan 
the  only  one,  beside  the  appellee  himself,  who 
saw  tbe  accident  He  was  standing  In  tbe 
door  of  his  home,  and  testified  that  be  saw 
appellee  Jump  on  tbe  car  twice  before  be 
was  injured.  Tbe  statements  of  this  wit* 
ness,  however,  are  somewhat  weakened  by 
proof  of  the  fact  that  on  other  occasions  he 
made  statements  whlcb  were  contradictory 
of  his  sworn  evidence.  The  Jury  evidently 
accepted  appellee's  statement  of  the  manner 
In  which  he  was  injured,  and  In  face  of  tbe 
conflict  In  the  evidence  we  are  bound  by  it 

The  appellee  introduced  an  ordinance  of 
tbe  common  council  of  Indianapolis,  making 
it  tbe  duty  of  those  In  charge  of  a  locomo- 
tive to  ring  the  bell  wben  the  same  shall  be 
running  in  or  through  said  dty,  and  pro- 
viding that  it  shall  be  unlawful  for  persons 
managing  a  train  of  cars  to  cause  tbe  same 
to  be  run  backwards  in  or  through  the  dty 
without  providing  a  watchman  on  the  rear 
end  of  such  train  In  order  to  avoid  acd- 
dents.  There  was  no  watctmian  on  the  rear 
of  the  forward  section  of  the  train,  and  It  Is 
not  clear  from  the  evidence  as  to  whether 
the  bell  attached  to  the  locomotive  was  rlng- 
li^.  None  of  the  employes  saw  the  acci- 
dent, and  did  not  know  of  It  for  some  time 
after  It  occurred. 

Several  questions  are  presented  by  the 
motion  for  a  new  trial  based  upon  alleged  er- 
rors of  the  court  In  giving  and  refusing  to 
give  certain  instructions  and  in  refusing  to 
admit  certain  evidence  offered  by  ^pellant 
Appellee's  account  of  the  manner  in  which 
be  was  injured  is  best  told  In  his  own  words. 
He  was  asked  the  following  question:  "Just 
tell  the  Jury,  as  you  were  crossing  the  tracks, 
what  happened  to  you;"  to  whlcb  be  an- 
swered: "Why,  the  train  kind  of  gave  a 
slack,  and  backed  back,  and  knocked  me  so 
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-when  Z  turned  around,  one  foot— my  left 
foot— was  on  tbe  track,  and  1  kind  of  felL 
back,  an^  tbe  otber  toot  wai  back  at  me,  and 
I  leaned  back  kind  of,  and  it  came  back, 
struck  it,  and  knocked  me  over."  On  crosa- 
examlnadon  be  was  asked  and  answered  the 
following  qnestlMiB:  "When  yon  got  tbere, 
and  started  to  walk  around  tbe  end  of  tbe 
car,  after  you  got  behind  It,  it  moved?  A.  It 
gSTe  a  slack  and  backed  back.  Q.  It  gave 
a  slack  and  backed  backl  A.  Yes,  sir.  Q. 
What  do  yon  mean  by  alack?  A.  Well,  it 
iuBt  moved  back  a  little."  Appellant  In- 
sists tba^  assuming  appellee  was  Injured  in 
the  manner  stated  by  him,  and  by  a  move- 
ment of  the  cars  as  Indicated  by  his  own  evi- 
dence, stUl  It  is  not  shown  by  tbe  evidence 
that  It  was  guilty  of  any  actionable  negli- 
gence. Under  the  avermenta  ot  the  cwn- 
plaint  the  negligence  charged  was  in  mov- 
ing tbe  train  backward  within  the  (»rporate 
limits  of  the  city  of  Indianapolis  wlthoat 
ringing  the  bell,  and  without  having  a  man 
on  the  rear  car  to  give  warning,  In  violation 
of  the  city  ordinance.  Blther  the  omission 
to  ring  the  bell  or  tbe  failure  to  have  a 
watchman  on  the  rear  of  the  train  would  be 
a  violation  of  the  ordinance,  if  in  fact  the 
train  was  moved  backward  In  the  city,  with- 
in the  meaning  of  the  ordinance.  Appel- 
lant's Insistence  is  that  the  mere  moving  of 
tbe  train  back  tc  give  the  slack  so  as  to  start 
It  forward  was  not  running  a  train  of  cars 
backwards  in  oi*  through  tht  city,  within  tbe 
meaning  of  ttte' ordinance.  If  it  was  not, 
then  no  negligence  wae  shown 

It  is  hardly  necessary  to  remark  that  the 
purpose  of  tbe  ordinance  la  for  the  better 
protection  of  life  and  limb  of  travelers,  and 
a  guard  for  their  safety  In  passing  over  rail- 
road tracks.  Tbe  object  to  be  attained  by 
tbe  municipal  authorities  In  the  passage  of 
such  an  ordinance  cannot  be  too  highly  com- 
mended. By  cutting  the  train  In  two  at 
the  street  crossing,  leaving  one  section  of  It 
west  of  the  street  and  the  other  section  east, 
with  a  wide  passageway  between,  was  an  in- 
vitation to  the  public  to  pass  through.  Un- 
der such  facts  passengers  upon  the  street  had 
a  right  to  assume  that  tbey  could  safely 
cross  appellant's  track.  The  evident  pur- 
pose of  appellant  In  cutting  the  train  In  two 
at  that  point  was  to  make  a  safe  way  for 
travelers  to  pass  to  and  tro.  In  the  lan- 
guage of  the  appellee,  the  train  gave  a  "slack 
and  backed  back."  The  evidence  does  not 
show  how  far  It  backed.  It  Is  dear,  how- 
ever, tbat  It  tiad  to  be  backed  from  seven  to 
eight  feet  at  least  to  have  Inflicted  appel- 
lee's Injury.  It  having  moved  tbat  distance, 
was  It  run  *^ckwards"  in  the  dty,  within 
the  meaning  of  the  ordinance?  This  in- 
quiry must  be  answered  in  harmony  with 
the  purpose  of  the  ordinance  and  In  relation 
to  the  place.  We  do  not  believe  that  It  is 
within  the  power  or  province  of  tbe  court  to 
lay  down  any  fixed  rule,  and  we  must  de- 
cide the  question  in  the  light  of  tbe  facts  In 


this  particular  case.  Tbe  front  eoA  of  ap- 
pellant's train  was  standing  on  a  steep  as- 
cending grade,  with  Its  south  end  obstruct- 
ing tbe  north  sidewalk  of  the  street.  Appel- 
lee was  on  that  side  of  tbe  street  Tbe  place 
was  dangerous,  and  yet  he,  with  other  trav- 
elers, bad  a  right  to  pass.  A  slight  move- 
ment of  the  train  might  Imperil  the  life  and 
limb  of  one  who  was  rightfully  crossing,  as 
evidenced  by  appellee's  Injury.  If  appel- 
lant bad  backed  Its  train  entirely  across  the 
street  which  was  60  feet  wide,  so  as  to  cou- 
ple to  the  rear  section,  it  could  not  be  con- 
tended with  any  degree  of  reason  that  that 
would  not  have  been  running  in  backward 
in  the  city '  In  violation  of  the  (ndinance. 
This  being  true,  bow  can  we  say  that  the 
distance  it  was  run  back  vraa  not  also  viola- 
tive of  the  ordinance,  In  the  absence  of  some 
one  on  the  rear  car  to  give  wandng?  The 
fact,  aa  shown  by  tbe  record,  that  no  one 
connected  with  the  train  saw  or  knew  of  the 
accident  at  the  time,  Is.  proper  to  consider 
in  determining  appellanl^s  negligence,  in 
tbat  the  train  was  moved  backward  without 
any  attempt  bdng  made  appellant  to  give 
necessary  warning.  In  the  oral  argument 
of  this  case  counsel  for  appellant  conceded 
that  tbe  language  of  appellee  in  desartbing 
the  movement  of  the  train  might  bear  the 
construction  not  only  that  the  train  gave  a 
slack,  but  also  that  It  moved  back.  The 
language  of  tbe  boy  la  certainly  susceptible 
of  tbat  construction,  and,  being  so.  It  Is  fatal 
to  appellant's  position.  In  Lake  Shore,  etc., 
R.  R.  Ca  V.  Boyts,  18  Ind.  App.  640,  45  N. 
E.  812,  it  was  held  that  backing  a  train  of 
cars  across  a  street  at  the  rate  of  eight  miles 
per  hour,  without  sounding  the  whistles  or 
ringing  the  bell  on  the  locomotive,  and  with 
no  one  on  tbe  car  to  give  warning,  was 
negligence.  Stoy  t.  Louisville,  etc.,  R.  R. 
Co.  (Ind.  Sup.)  66  N.  E.  61S-617;  McWll- 
llams  V.  Detroit,  etc..  Co.,  31  Mich.  274; 
Robinson  v.  Western,  ete.,  Ry.  Co.,  48  OaL 
409.  If  It  Is  n^Iigence  to  back  a  train  of 
cars  across  a  public  street  at  eight  miles  an 
hour  without  any  warning  or  watchman  on 
the  rear,  it  would  be  negligence  to  thus 
back  It  part  way  acrosa.  In  the  case  before 
U8  It  Is  not  disclosed  by  the  evidence  tbe 
rate  of  speed,  nor  the  exact  distance  the 
train  moved,  yet,  under  the  focts  showing 
that  It  moved  backward  far  and  fast  enough 
to  Inflict  the  injury  complained  of,  the  speed 
and  distance  cannot  be  regarded  aa  the  es- 
sence of  the  act 

We  have  examined  tbe  authorities  cited 
by  appellant  In  support  of  Its  position  tbat 
the  evidence  does  not  show  any  negligence 
on  Its  part  but  they  do  not  give  support 
to  It  uot  being  applicable  to  the  facts  before 
ns.  On  this  branch  of  the  case  our  conclu- 
sion is  that  the  evidence  establishes  appel- 
lant's negligence. 

Appellant  insists  that  appellee  ought  not  to 
recover,  because  the  evidence  shows  be  vras 
guilty  of  contributory  negligence  In  that 
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he  nnderttxA  to  paas  tbe  rear  end  of  tlie 
train  In  socb  close  proxtmlt^.  Tlie  eridence 
BhowB  tliat  he  was  within  about  tbree  feet 
of  it.  Tbe  question  of  appellee's  neglisence 
ifM  properly  submitted  to  the  Jury,  and  un- 
der the  authority  of  0eTeland,  etc.,  B.  B. 
Ob.  T.  Fenketh,  27  Ind.  App.  210,  60  N.  B. 
1085,  we  must  hold  that  appellee  was  not 
gulll7  of  contributory  negligence. 

Appellant  complains  Instruction  8  given 
by  the  court  on  its  own  motion,  and  its  re- 
fusal to  give  InstructionB  Nos.  %  S,  and  4; 
tendered  by  it  All  these  Instructions  re- 
late to  the  Question  of  appenanfs  negligence 
as  applied  to  the  facts  disclosed  by  the  evi- 
dence. The  instmctlon  given  la  In  harmony 
with  the  views  above  expressed,  and  is  a 
correct  exposition  of  the  law.  Those  re- 
fused are  in  direct  conflict  with  what  we 
have  said  on  the  question  of  appellantfs 
negligence,  and  we  must  hold  that  th^  were 
properly  refused. 

The  court  gave  the  following  Instruction: 
"(10)  In  the  abs^ce  of  some  warning  or  evt- 
dence  to  the  contrary,  the  plaintiff  had  the 
right  to  assume  that  defendant  would  ob«y 
said  ordinance,  and  cause  the  bell  attached 
to  said  locomotive  to  be  rung  to  give  warn- 
ing of  the  movement  of  its  train.  Whetiier 
or  not  the  bell  was  so  rung  in  compliance 
with  said  ordinance  is  a  question  of  fact  for 
yon  to  determine  from  all  tb'e  facts  and  cir- 
cumstances shown  by  the  evidence.  If  you 
-find  from  the  evidence  that  the  bell  was  not 
rung,  then  I  instruct  yon  that.  In  determin- 
ing the  question,  the  plaintiff  was  or  was 
not  guilty  of  contributory  negligeace,  you 
may.  In  connection  with  all  other  facts  and 
circumstances  shown  by  the  evidence,  con- 
sider that  plaintiff  had  a  right  to  assume 
that,  if  said  train  should  be  moved  back- 
ward, some  warning  of  such  movement 
would  be  given  him  by  the  ringing  of  the 
bell,  as  required  by  said  ordinance."  Appel- 
lant Insists  that  this  instruction  does  not 
correctiy  state  the  law,  and  relies  on  the 
case  of  Louisville,  etc.,  B.  B.  Oo.  v.  Stem* 
mel,  126  Ind.  S6,  26  N.  E.  863,  as  supporting 
that  insistence.  The  Instruction  which  ap- 
pellant requested  be  given  in  that  case  Is 
so  radically  dlffemt  from  the  one  under 
consideration  that  it  cannot  be  regarded  as 
authority  here.  Under  the  authority  of  Lou- 
iaville,  etc.,  By.  Oo.  v.  Williams,  20  Ind.  App. 
676,  61  H.  B.  128,  the  instmction  as  given 
correctly  stated  the  law.  The  particular  ob- 
jection urged  to  the  instmction  is  that  it 
told  the  Jury  that  appellee,  In  the  absence 
of  some  warning  or  evidence  to  the  contrary, 
had  the  right  to  assume  that  appellant  would 
obey  the  dty  ordinance,  etc.  In  Cleveland, 
etc..  By.  Co.  v.  Harrington,  181  Ind.  426,  30 
N.  B.  S7,  it  was  said:  'In  the  absence  of 
some  evidence  to  the  contrary,  we  think 
the  appellee  had  the  right  to  presume  that 
the  appellant  would  obey  the  dty  ordinance." 
etc.  "And  while  the  wrongful  conduct  of 
Che  appellant  in  this  regard  would  not  ex- 


cuse her  from  the  exercise  of  reasonabU 
care^  yet  in  determining  whetheE  she  did 
use  such  care  her  conduct  Is  to  be  Judged 
in  the  light  of  such  presumption.**  That 
case  is  in  harmony  with  the  Instruction  here 
glvoL  SecT,  also,  Indianapolis,  etc^  B.  B. 
Oo.  V.  McLln,  82  Ind.  486;  Pennsylvania  Oo. 
T.  Stegemeler,  118  Ind.  806,  20  N.  B.  84%  10 
Am.  St  Bep.  136.  In  Chicago,  etc  B.  B. 
Go,  V.  Boggs,  101  Ind.  622,  61  Am.  Bep.  761, 
It  was  held  that  a  traveler  at  a  raUroad 
crossing  had  a  rl^t  to  presume  that  the 
railroad  company  would  obey  the  law.  See, 
also,  Stoy  r.  Louisville,  etc.,  B.  R.  Co.  <Ind. 
Sup.)  66  N.  B.  61S;  Malott  (Becelver)  v.  Haw- 
kins, 160  Ind.  127,  63  N.  B.  308.  True,  the 
fiillure  to  ring  the  bell  or  to  have  a  man  on 
the  rear  car  when  the  train  backed  did  not 
relieve  a^Ilee  from  the  nerdse  of.  ordi- 
nary care.  It  was  the  province  of  the  Jury 
to  determine  the  question  of  appellee's  neg- 
ligence in  the  light  of  all  the  foots  pertinent 
thereto,  and  by  Its  verttet  determined  it  In 
bis  fsvor. 

Considering  the  instructions  as  a  whole, 
as  we  must  they  were  as  fovorable  to  the 
appellant  as  the  focts  and  law  warranted, 
and,  BO  considered,  they  substantially  stated 
the  law.  If  th^  was  sny  error  In  the  re- 
fusal to  allow  certain  evidence  to  go  to  the 
Jury.  It  was  subsequentiy  cured  by  parmlt- 
ting  appellant  to  Introduce  the  very  erldeziee 
that  had  been  rejected. 

Judgment  atDrmed. 

ta  lod.  App.  in) 

GBAHAM  V.  LOH  et  el. 
(AppeUate  Court  of  lodiaDa.  Jan.  12,  1904J 

JUDOHBNT— FALSE  RET  DRN— VACATION- 
FRAUD  IN  PROCCRINO  JURISDICTION. 

1.  An  acticHi  to  vacate  a  judgnieDt  for  firaod, 
Iiredicated  on  a  false  return  of  the  officer 
aeirlng  tbe  sommoDa,  but  Id  uo  way  diaiging 
the  bolder  of  the  jadgmeDt  with  fraud  la  ob- 
taining it,  cannot  he  maintained. 

2.  Is  an  action  to  vacate  a  jadgment  tox 
fraud,  predicated  on  a  false  return  of  the 
officer  serving  the  snrnmonsv  neither  an  aver- 
ment In  the  complaint  that  plaintiff's  name 
was  forged  to  the  note  on  which  the  judg- 
ment was  rendered,  nor  a  long,  Qnezplaioed 
delay  in  ^king  atepa  to  enforce  the  judgment, 
is  eauivalent  to  a  charge  of  fraud  in  procur- 
ing jurisdiction. 

Wiley,  J.,  dissenting. 

Appeal  from  Circuit  Court  Jennings  Coun- 
ty; Willard  New,  Judge. 

Action  by  Elbridge  G.  Graham  against 
Sarah  A.  Loh  and  others.  From  a  Judgment 
for  defendants,  plaintiff  appeals.  Affirmed. 

Lawrrace  ft  Son,  for  appellant  Burt  New, 
for  apprilees. 

BOBY,  J.  To  each  of  the  ttiree  paragra^is 
of  the  appellantfs  complaint  a  demurrer  tor 
want  of  facts  was  sustained,  and  he  appeals 
from  the  Judgment  rmdered  upon  his  re> 
f usal  to  further  plead. 

The  appellee  Insists  that  the  proceeding  !■ 
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based  upon  the  statute  providing  that  tlie 
court  "shall  relieve  a  party  from  a  Judgment 
taken  against  blm  tbrough  bia  mistake,  in- 
adTcrtence,  surprise  or  excusable  neglect  and 
supply  an  omission  In  .any  proceeding  or 
complaint  on  motion  flied  witbln  two  years." 
Section  399,  Boms'  Bct.  St  1901.  In  pro- 
ceedings under  tbls  statute^  It  may  be  sbown 
tbat  no  service  of  process  was  made  upon 
tbe  applicant  Nletert  v.  Trentman,  104  Ind. 
390,  4  N.  E.  306.  Tbe  complaint  herein  waa 
filed  February  10,  1902.  The  judgment  com- 
plained of  waa  rendered  October  10,  189S. 
The  evident  purpose  of  the  pleader  was  to 
obtain  thfe  vacation  of  the  Judgment  on  ac- 
count of  fraud.  Construed  according  to  its 
general  tenor,  it  is  not  a  proceeding  to  re- 
view or  correct  the  Judgment  but  one  In 
which  tbe  absolute  lack  of  Jurisdiction  is 
claimed.  Dobbins  v.  McNamara,  113  Ind.  54, 
14  N,  E.  887,  3  Am.  St  Rep.  62«;  Willman 
V.  WUlman,  57  Ind.  600;  Cully  v.  Shirk,  131 
Ind.  76,  30  N.  E.  882,  31  Am.  St  Rep.  414. 
When  a  Judgment  has  been  procured  by 
fraud,  a  proceeding  to  vacate  it  upon  that 
ground  Is  a  direct  and  not  a  collateral,  at- 
tack. Cotterell  V.  Koon,  151  Ind.  .182,  51  N. 
EL  235;  Adams  Scbool  Tp.  v.  Irwin,  150  Ind. 
12;  16,  49  N.  E,  806;  Asbury  v.  Frlaz,  148 
Ind.  513,  47  N.  E.  328;  Klrby  v.  KIrby,  142 
Ind.  419,  41  N.  E.  809;  Brake  v.  Payne,  137 
Ind.  479,  37  N.  B.  140;  Wilhlte  v.  WUhlte, 
124  Ind.  226,  24  N.  E.  1039;  Brown  v.  Grove, 
116  Ind.  84,  18  N.  E.  387,  9  Am.  St  Bep.  823; 
Darle  v.  Earle,  91  Ind.  27;  Hogg  v.  Link,  90 
Ind.  349;  Nealis  v.  Dicks,  72  Ind.  374.  A 
Judgment  cannot  be  collaterally  attacked  for 
lack  of  JurlBdIction  when  the  infirmity  does 
not  appear  upon  tbe  face  of  the  record. 
Thompson  V.  Harlow,  150  Ind.  450,  50  N.  B. 
474;  Bank  v.  Hanna,  12  Ind.  App.  240,  39 
N.  EL  1054;  Denton  t.  Arnold,  151  Ind.  188, 
51  N.  E.  240;  Freeman  on  Judg.  S  131. 

It  Is  averred  in  the  first  paragraph  of  com- 
plaint hi  substance,  tbat  tbe  Judgment  sought 
to  be  vacated  was  based  upon  a  promissory 
note  payable  to  appellee,  and  purporting  to 
have  been  executed  by  appellant  and  Wil- 
liam A.  Graham  and  Samuel  A.  Tatem. 
Summons  for  defendant  William  A.  Graham 
was  iaaned  upon  complaint  filed  July  23, 1895, 
and  placed  in  the  bands  of  the  sheriff;  ft 
being  averred  in  tbe  complaint  that  Tatem 
was  dead,  leaving  no  estate.  Such  summons 
was  duly  returned  by  said  sberlCF  as  served 
upon  William  A.  Graham  by  reading,  and 
upon  apiiellant  by  leaving  a  copy  at  his  last 
and  usual  place  of  residence,  and  Judgment 
was  thereafter  rendered  against  boUi  of  said 
parties  by  default  Appellant  further  aver- 
red, and  tbe  facts  relied  on  are,  substantial- 
ly, that  he  bad  not  signed  said  note,  nor  au- 
thorlzed  any  person  to  do  so  for  him;  that 
be  had  not  ratified  its  execution,  and  did  not 
know  that  such  note  was  In  existence,  or 
that  Bult  had  been  Instituted  thereon,  and  a 
Judgment  rendered,  until  he  received  a  let- 
ter, dated  January  11,  1902,  from  the  attor- 


ney who  appeared  for  appellee  In  said  suit; 
that  immediately  upon  receipt  of  aucb  letter 
he  called  upon  William  A.  Graham,  who  was 
his  father,  and  was  for  tbe  first  time  inform- 
ed that  said  Tatem  had  forged  his  name  to 
said  note;  that  when  said  William  A.  had 
been  served  with  summons  in  said  case,  tbe 
sheriff  had  left  a  copy  of  said  summons  for 
appellant  with  said  William  A.,  and  had  not 
left  the  same  at  the  last  and  usual  place  at 
residence  of  appellant  but  that  said  copy 
was  handed  to  said  William  A.  not  nearer 
than  20  or  30  yards  from  his.  house,  and  that 
said  William  A.  then  destroyed  said  c<^y, 
and  purposely,  willfully,  and  intentionally 
concealed  from  appellant  the  forgery  of  said 
note,  and  that  a  suit  had  been  Instituted 
thereon,  and  a  copy  of  said  summons  had 
been  left  with  him,  to  be  given  to  appellant; 
that  on  July  26,  1895,  and  for  three  or  four 
days  thereafter,  appellant  and  his  wife  were 
away  from  home,  and  he  did  not  know  that 
tbe  sheriff  had  been  at  or  near  his  home  at 
any  time  with  a  summons  in  any  action 
wherein  he  had  been  named  as  defendant  un- 
til he  was  so  Informed  by  said  William  A.; 
that  appellant  was  living  in  the  same  house 
with  said  William  A.  during  the  month  of 
July.  1896.  The  record,  therefore,  upon  Its 
face,  shows  Jurisdiction;  and  tbe  sufficiency 
of  tbe  pleading  depends  upon  whether  Its 
further  averments  show  that  such  Jorlsdlc- 
tlon  was  procured  by  fraud,  vitiating  the 
Judgment  thereafter  rendered.  Other  aver- 
ments are  intended  to  show  appellant's  Igno- 
rance of  the  whole  matter,  and  tbat  be  would 
have  defended  himself  in  said  action,  bad  he 
bad  any  notice  thereof.  It  Is  averred  In  tbe 
third  paragraph  that  appellee,  at  the  time 
she  received  said  note,  aad  at  tbe  time  Judg- 
ment was  rendered  thereon,  by  tbe  exercise 
of  diligence,  could  have  known  that  tbe  same 
was  a  forgery.  Various  evidentiary  facts 
are  also  set  up,  the  statement  of  which  Is  not 
necessary  to  tbe  decision. 

The  Judgment  cannot  be  vacated  for  fraud 
in  the  cauae  of  action,  but  only  for  fraud  in 
obtaining  it  Brake  v.  Payne,  supra;  Spencer 
T.  Spencer  (Ind.  App.)  67  N.  E.  1018;  State 
T.  Holmes,  69  Ind.  689.  Tbe  pleading  does 
not  charge  fraud  against  appellee,  and  the 
question  is  whether  tbe  fraud  of  othen  Is 
sufficient  as  against  her,  to  Invalidate  a 
judgment  regular  on  Its  face.  The  unblem- 
ished equity  of  appellant  Is  confronted  by  the 
public  policy  which  requires  that  Judgments 
shall  be  Judged  by  the  record,  and  Judicial 
decrees  be  as  they  purport  to  be — final.  Such 
policy  Is  not  controverted  by  attacks  made 
on  account  of  fraud  practiced  by  tbe  parties, 
whereby  an  appearance'of  Jurisdiction  Is  se- 
cured, for  fraud  vitiates  everything  that  it 
touches— Judgments  as  well  as  contracts. 
Freeman,  Judgments,  9  99.  But  when  the 
fraud  Is  that  of  others  than  the  plaintiff, 
who  has  proceeded  In  due  course  of  law,  re- 
lying upon  the  return  made  by  the  officer 
showing  service  of  process,  relief  extended 
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to  a  defendant,  ai  here  demanded,  would  de- 
stroy the  flnality  of  the  record  to  such  an  ex- 
tent and  for  ench  causes  as  to  seriously  Im- 
pair the  ends  for  which  conrts  are  organized 
and  litigatloD  prosecuted.  In  Adams  School 
Township  T.  Irwin,  snpra— a  proceeding 
brought  to  vacate  a  judgment  for  fraud— it 
was  held  that  a  judgment  against  a  township 
fraudulently  permitted  by  Its  trustee  could 
not  he  set  aside;  It  not  appearing  that  the 
plaintiff  had  been  guilty  of  any  fraud  or  mis- 
conduct in  obtaining  it  Cicero  Township  v. 
Plcken,  122  Ind.  260,  23  N.  B.  763,  cited  and 
followed  in  the  Adams  Case,  Is  to  the  same 
effect.  In  both  these  cases  the  person,  be- 
cause of  whose  fraud  the  judgments  were  at- 
tacked, had  authority  to  act  for  the  township, 
and  the  question  of  Its  own  concurring  neg- 
ligence therefore  entered  Into  the  discussions. 
In  State  T.  Holmes,  supra.  It  was  said  that 
•fraud  between  codefendants  will  not  affect 
tlie  plaintiff,  however  gross  It  may  be. 
*  *  *  A  fraud  that  is  all  on  one  side  can- 
not Injure  the  other  side."  In  Nealis  t. 
Dicks,  supra,  It  Is  said  that  the  question  In 
such  cases  is,  "Was  the  prevailing  party 
guilty  of  fraud  in  obtaining  the  judgment?" 
Handing  a  copy  of  the  summons  to  the  co- 
defendant,  20  or  SO  yards  away  from  the 
house,  did  not  authorize  the  sheriff  to  make 
return  of  service  by  leaving  a  copy  of  the 
summons  at  the  last  and  usual  place  of  rest- 
dence.  Klbbe  v.  Benson,  21  L.  Ed.  741,  17 
Wall.  ^5.  The  mited  States  Supreme  Court 
doctrine  Is  expressed  as  follows:  "Assuming 
the  fact  that  Walker  was  not  served  with 
process,  can  the  bill,  in  this  event,  be  main- 
tained? The  respondents  did  no  act  that 
can  connect  them  with  the  false  return.  It 
was  the  sole  act  of  tbe  marshal,  through  bis 
deputy,  for  which  he  was  responsible  to  the 
complainant,  Walker,  for  any  damages  that 
were  sustained  by  him  in  consequence  of  the 
false  return.  This  Is  free  from  controversy. 
Still  the  marshal's  responsibility  does  not 
settle  the  question  made  by  the  bill,  which  Is, 
in  general  terms,  whether  a  court  of  equity 
has  Jurisdiction  to  regulate  proceedings,  and 
to  afford  relief  at  law  where  there  has  been 
abuse  In  the  various  details  arising  on  ex- 
ecution of  process— original,  mesne,  and  final. 
If  a  court  of  chancery  can  l>e  called  on  to 
correct  one  abuse,  so  It  may  be  to  correct 
another,  and,  In  effect,  to  vacate  judgments 
where  the  tribunal  rendering  the  same  would 
refuse  relief  either  on  motion  or  on  proceed- 
ing audita  querela,  where  this  mode  of  re- 
dress is  In  use.  In  cases  of  false  returns  af- 
fecting the  defendant,  where  the  plaintiff  at 
law  Is  not  In  fault  redress  can  only  be  had 
In  the  court  of  law  where  the  record  was 
made.  If  the  relief  cannot  be  had  there,  the 
party  must  seek  his  remedy  against  the  mar- 
shal." Walker  v.  Robblns,  55  U.  S.  5S4,  14 
li.  Ed.  552;  Knox  v.  Harshman,  133  U.  8. 
152,  10  Sup.  Ct  257,  83  L.  Ed.  586;  Tfty- 
lor  T.  Lewis  (Ky.)  19  Am.  Dec.  135;  Preston 
T.  KlDdrtck  (Va.)  27  8.  B.  588,  64  Am.  St 


Bep.  779.  The  averment  In  the  complaint 
that  the  appellant's  name  was  forged  to  tba 
note  upon  which  the  judgment  against  Mm 
was  rendered  is  not  equivalent  to  a  charge 
of  fraud  in  procuring  jurisdiction.  IJ.  S.  v. 
Throckmorton,  98  U.  S.  61,  25  L.  Ed.  93. 
Neither  Is  the  long,  unexplained  delay  of  ap- 
pellee in  taking  steps  toenforce  her  judgment, 
equivalent  thereto.  It  might  very  well  be* 
had  the  averment  been  made  that  jurisdic- 
tion was  procured  by  reason  of  fraud  upon 
her  part,  that  the  circumstances  existing 
would  have  Justifled  the  trial  court  in  find- 
ing for  appellant  upon  that  Issue. ,  Such  al- 
legation was  not  made.  In  Its  absence  the 
matter  Is  not  precluded  by  the  judgment 
herein.  Appellant's  argument  based  upon 
the  circumstances  connected,  with  the  trans- 
action lacks  persuasive  force  when  addressed 
to  a  matter  of  pleading.  Addressed  to  the 
weight  of  evidenco,  Its  weight  .would  be  for 
the  trial  court.  Judgments  are  designed  to 
end  controversies.  They  ought  not  to  be 
more  easily  vacated  for  frand  than  contracts 
are.  That  a  party  la  beneflted  by  a  contract 
obtained  by  fraud  to  which,  he  was  not  a 
party  does  hot  necessarily  result  in  rendering 
it  invalid  as  to  him.  Morris  t.  Wbltmore,  27 
Ind.  418;  Horshman  v.  Paxoo,  16  Ind.  512; 
Jones  V.  Swift,  04  Ind.  620;  Lepper  v.  Nutt- 
man,  35  Ind.  384;  Bank  v.  Cock  rum,  64  Ind. 
595;  Jenners  v.  Howard,  6  Blackf.  240;  Cnfg 
T.  Hobhs.  44  Ind.  363. 
Judgment  affirmed. 

HENLEY,  O.  J.,  and  BOBINSON,  COM- 
BTOCK,  and  BLACK,  JJ.,  concur..  WILBT, 
J.  dissents. 


(31  InO.  App.  at) 

CHICAGO  A  B.  I.  R.  CO.  t.  STSTBB. 

(Appellate  Court  of  Indiana,  Division  No.  3L 
Jan.  14,  1904.) 

NBW  TRIAX^NEWLT  DISCOVERED  EVIDBNCA- 
BTATUTIL 

1.  Under  Bom^  Bav.  Bt  1901,  |  S6^  pro- 
viding that  a  new  trial  may  be  granted  for 

mutprial  newly  discovered  evidence  which  tba 
party  applying  for  could  not,  with  reasonabla 
diligence,  have  discovered,  an  affidavit  of  a 
person  who  had  denied  knowledge  of  the  csas 
until  after  the  trial,  from  which  it  appears 
that,  had  affiant  testified,  a  different  resolt 
might  have  followed,  entitles  the  party  applying 
therefor  to  a  new  trial. 

Appeal  from  Circuit  Court,  Clay  Coonty; 
P.  O.  CoIUver,  Judge. 

Action  by  John  F.  Syster  against  the  Chi- 
cago &  Eastern  BIInolB  Railroad  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals. Reversed. 

George  A.  Knight,  for  appellant.  Goffur 
ft  McGregor,  for  appellee. 

ROBY,  J.  This  act{on  was  brought  by  ap- 
pellee to  recover  damages  averred  to  bav* 
been  sustained  by  bim'  In  leaving  a  tialn  <iC 

f  1.  Bm  New  TrlBl,  voL  r.  Cut.  Dls.  8  tU,  Ol 
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can  about  to  collide  wltb  anotlier  train.  It 
-was  conceded  at  the  trial  that.  If  appellee 
waa  then  injured,  appellant  was  liable.  TblB 
Issue  of  fact  was  litigated.  Appellee  was 
suffering  at  the  time  of  the  trial  from  a  rnp- 
tttre.  The  collision  occurred  March  5,  1001. 
In  September,  1000,  he  got  the  employment 
of  mine  boss  In  which  be  was  engaged  at  the 
time  of  the  collision,  and  In  July,  1901,  took 
service  on  a  street  car,  which  continued  until 
September,  1001,  when  be  secured  employ- 
men  as  a  brakeman  at  Mattoon,  111.  He  t^ 
tifled  that  be  Jumped  from  a  car  and  felt  a 
burning  sensation  in  bis  groin;  that  he  Im- 
mediately thereafter  went  out  to  flag  a  train; 
that  about  three  weeks  or  a  month  later  he 
diacoTered  a  knot  In  his  groin.  In  May;  1001, 
be  went  to  see  a  doctor,  who  told  lilm  be 
was  ruptured,  and  prescribed  a  truas.  His 
complaint  was  filed  May  17,  1001.  There 
was  testimony  to  the  effect  that  lie  made 
complaint  to  Tarioos  persons  at  various  times. 
There  was  also  testimony  to  the  effect  that 
he  bad  steted  to  a  number  of  persons  that 
be  was  not  hurt  at  the  collision.  On  his  di- 
rect eumination  be  testified  that  he  had 
nercr  received  any  other  injoiy  in  the  region 
named  than  the  one  de^gnated.  There  was 
much  other  testimony,  but  enon^  has  been 
stated  to  Indicate  that  the  fact  in  dispute 
was  Involved  in  uncertainty.  A  verdict  was 
returned  for  91tl00.  Motion  for  a  new  trial 
overruled,  and  judgment  on  verdict  The 
only  eiror  assigned  Is  that  the  court  erred 
In  ovdrrolmg  such  motion. 

Tba  ground  for  a  new  trial,  stated,  vas  on 
account  of  newly  discovered  evidence,  to  wit, 
that  of  one  William  Ball,  whose  affidavit  is 
brought  Into  the  lecord,  with  others,  by  a 
bill  of  exceptions.  The  substance  of  Ball's 
affidavit  is  that  for  three  years  before  the  col- 
lision heretofore  referred  to,  and  for  about  a 
year  thereafter,  he  worked  with  appellee,  and 
was  toonght  into  continuous  association  with 
him  each  working  day;  that  plaintiff  prided 
himself  on  his  skill  in  wrestling,  and  about 
three  months  prior  to  the  date  of  said  colli- 
sion ^'engaged  In  a  friendly  trial  of  skill" 
with  affiant  occupying  three  or  four  minutes; 
that  affiant  threw  plalntiCC,  and  fell  upon 
him  "very  bard";  that  bis  knee  struck  the 
abdomen  Just  above  plalntifTs  groin,  render- 
ing him  unable  to  regain  control  of  himself 
for  some  moments,  and  causing  great  pain, 
of  which,  and  Its  continuance,  he  thereafter ' 
complained;  that  about  2%  to  3  months  after 
sold  collision  plaintiff  attempted  to  start  a 
bank  car  of  coal  with  an  iron  hook  used  for 
that  purpose,  but  was  unable  to  do  so.  laid 
down  the  hook  he  was  using,  and  said,  "Bill, 
I  believe  I  have  broken  something  loose  In 
my  bowels;  it  feels  Just  like  it  did  that  day 
In  the  engine  room."  Appellee's  learned 
counsel  in  argument  say:  "If  it  can  be  said 
tliat  the  testimony  of  William  Ball  Is  some- 
thing more  than  cumulative,  then  it  was 
shown  by  counter  affidavits  that  he  was  such 
a  monumental  liar  that  no  one  could  be- 


lieve him."  The  weight  of  evidence  is  for 
the  Jury.  When  the  testimony  on  both  sides 
is  delivered  In  court  and  subjected  to  the 
scrutiny  there  possible,  the  truth  is  more 
likely  attained  than  when  only  part  of  the 
testimony  Is  presented.  It  might  be  that.  If 
Ball  had  testified  on  the  prior  trial,  a  differ- 
ent result  would  have  followed.  Jacksou  v. 
Swope,  134  Ind.  111-114,  83  N.  B.  000.  The 
affidavits  show  that  be  denied  knowledge  of 
the  case  until  after  the  trial,  when  he  says 
for  the  first  time  he  spoke  about  it  in  the 
presence  of  persons  not  connected  with  the 
appellant  company.  The  courts  are  slow  to 
grant  new  trials  on  account  of  newly  discov- 
ered evidence  for  reasons  that  have  been 
fully  stated.  Hlnes  v.  Driver,  100  Ind.  315; 
Morrison  v.  Gkirey,  129  Ind.  277,  28  N.  E. 
607;  Elliott,  App.  Frac.  S  8S7.  The  statute 
Is,  however,  that  a  new  trial  may  be  granted 
in  the  following  cases:  "Seventh,  newly  dis- 
covered evidence  material  for  the  party  ap- 
plying, which  be  could  not  with  reasonable 
diligence  have  discovered  and  produced  at 
the  trial.'*  Bums'  Bev.  St.  1001,  S  Sea  The 
evidence  referred  to  relates  to  an  independ- 
ent,- distinct;  and  matodal  fact  Counsel  has 
not  suggested  anything  appellant  should  have 
done  to  secure  the  evidence  that  It  did  not 
do,  and  nothing  occurs  to  the  court  Black- 
bum  V.  Orowder.  110  Ind.  127;  10  N.  B.  033. 

Judgment  reversed,  and  cause  remanded, 
with  instructions  to  sustain  motion  for  new 
trial,  and  for  farther  proceedings. 

(S2  Ind.  App.  193) 

GUANET  V.  OHIO  &  L  OIL  GO. 
(Appellate  Court  of  Indiana,  DlvisioD  No.  1. 
Jan.  12,  1904.) 

OAS-LBASBS-^ONSTRUCTION— TERM — ASSIGN- 
HINT  BY  LBSSSB—ACTION  AGAINST  AS- 
SIONKB— PRIVITY  OP  ESTATE. 

1.  Where  a  g&a  and  oil  lease  provides  that 
the  lessee  shall  hold  the  premises  for  one  year, 
aod  80  long  thereafter  as  oil  and  gas  shall  be 
produced  in  paying  quantities,  the  loase'  expires 
at  the  expiration  of  one  year,  unless  gas  has 
been  fonnd  In  paying  qnantities. 

2.  An  oil  and  gas  lease  was  for  one  year, 
and  so  long  thereafter  as  oil  and  gaa  could 
be  produced  in  paying  qcaotlties;  and  it  was 
provided  that  the  lessee  shonld  drill  a  well 
within  a  certain  time,  aod  additional  weUs 
within  a  specified  time,  or  be  liable  for  a  cer- 
tain penalty.  One  well  was  drilled,  but  gas 
was  not  found  in  a  paying  qaantity,  and  after 
the  expiration  of  the  year  toe  lessee  assigned 
the  lease.  Held,  that  the  assignee  of  the  lessee 
was  not  liable  to  the  lessor  tor  the  penalties, 
there  being  no  privity  of  estate. 

Appeal  from  Circuit  Court,  Wells  County; 
8.  W.  Cantwell,  Special  Judge. 

Action  by  David  Cbaney  against  the  Ohio 
&  Indiana  Oil  Company.  From  a  Judgment 
In  favor  of  defendant  plaintiff  appeala  Af- 
firmed. 

S.  A.  M.  Butcher  and  Mock  &  Sons,  for  ap- 
pellant. Dalley,  Simmons  ft  Dailey,  for  ap- 
pellee.. 

See  Hlnss  and  Hlnerals, toI. H. Ceat ZHg. |  m. 


Digitized  by 


Google 


178 


69  MORTHBASTKKN  BEPORTBB. 


(Ind. 


HBNLBT.  O.  J.  This  action  was  to  re- 
cover rental  allied  to  be  due  under  a  cer- 
tain oil  and  gas  lease.  The  amended  com* 
plaint  Is  in  two  xmragraphB,  which  are  snb- 
stantlally  alike.  It  la  averred:  That  appe- 
lant Is  the  owner  of  the  fee-simple  title  to 
certain  described  real  estate  in  Jay  coun^r. 
Ind.,  and  that  he  leased  the  same  to  one  J. 
A.  Graves  fbr  oil  and  gas  pntposes,  and  that 
llie  said  Graves  entered  into  and  took  pos- 
session of  the  leased  premises  at  the  date 
of  the  execution  of  the  lease^  to  wit,  the  14th 
day  of  April,  1886,  and  remained  in  the  pos- 
session of  the  same  until  the  26th  day  of 
June,  1S97,  on  which  last-mentioned  day  the 
said  Graves  sold,  assigned,  and  transferred 
all  bis  right  and  Interest  In  said  leasehold 
estate  to  the  appellee;  and  that  on  said  last- 
mentioned  day  appellee  entered  Into  and 
took  full  possession  of  said  leasehold  estate, 
and  has  ever  since  been,  and  now  is,  the 
owner  of,  and  In  the  possession  of,  said  lease- 
hold estate.  That  one  of  the  conditions  of 
said  lease  was  the  following:  "If  there  is 
no  well  drilled  on  the  southwest  comer  of 
the  A.  X  Bone  farm  within  60  days,  this  lease 
is  null  and  void  between  both  the  parties." 
That  pursuant  to  this  condition  the  said 
Graves  caused  a  well  to  be  drilled  in  the 
southwest  comer  of  the  Bone  farm.  That 
It  was  further  provided  In  said  lease  that: 
"Parties  of  the  second  part  agree  to  com-^ 
plete  a  well  In  30  days  after  the  completion 
of  the  A.  3.  Bone  well  or  this  lease  shall  be 
null  and  void,  unless  the  second  party  pay 
to  the  first  party  9SL0D  per  day,  In  advance, 
until  said  well  Is  completed,  and  one  well 
every  60  days  until  tbere  Is  eight  wells  com- 
pleted, or  second  parties  pay  to  first  parties 
$1.00  per  day  for  each  undrllled  well  until 
such  wells  are  drilled,  or  forfeit  this  lease, 
except  the  land  drilled  on  at  the  rate  of  ten 
acres  to  the  well.**  That  the  said  Graves 
caused  a  well  to  be  completed  on  appellant's 
land,  so  leased  as  aforesaid,  wltUn  30  days 
after  the  completion  of  the  Bone  well.  That 
said  Graves  and  the  appellee  have  wholly 
failed  and  refused  to  drUl  one  well  every  60 
days  thereafter  until  eight  wells  were  drill- 
ed on  said  land,  and  the  appellee  has  tolled 
and  refused  to  drill  and  complete  the  re- 
malnlng  seven  wells  as  In  said  lease  provldr 
ed,  and  the  said  Graves  and  the  appellee 
have  wholly  foiled  and  refused  to  pay  ap* 
pellant  the  penalties  and  rentals  stipulated  in 
said  lease  for  such  failure  to  drilL  In  the 
light  of  what  we  wIU  say  hereafter  in  dis- 
posing of  this  case,  it  Is  unnecessary  to  far- 
ther state  the  pleadings  or  to  discuss  any 
questions  arising  thereon.  The  cause  was 
tried  by  the  court  without  s  jury,  and  the 
tActS  were  found  spechilly,  ai^  conclusions 
of  Jaw  stated  thereon.  The  special  finding 
was  as  follows: 

*TtM  court,  at  the  request  of  the  plaintiff, 
makes  the  fallowing  iq)eclal  findings  of  facte 
and  states  conclusions  of  law  thereon: 

**(X)  That  on  and  prior  to  the  Sth  day  of 


AfirU,  1S06,  the  plalntlfF,  David  Oboney,  vras 
the  owner  of  and  In  possession  of  the  south 
half  of  the  southwest  quarter  G4)  of 
section  9,  townshft)  twenty-tonr  i^)  north, 
range  ftrarteoi  (14)  east,  to  Jay  county,  Indi- 
ana, containing  dghty  (80)  acres,  more  or 
less.  (2)  That  on  ^e  said  Sth  day  of  ApzU, 
1890,  the  said  plaintiff,  David  Cbaney,  ex- 
ecuted to  one  J.  A.  Graves  a  certain  oil  and 
gas  lease  on  and  for  the  said  real  estate  de- 
scribed in  finding  Na  1.  (3)  That  said  oU 
and  gas  lease  mentioned  In  finding  No.  2  was 
In  words  and  figures  as  fbllows:  [H.  I.  Br- 
blblt  A.}  (4)  That  prior  to  the  16th  day  of 
Jun^  1886,  the  said  J.  A,  Graves  fully  con- 
structed and  completed  a  well  for  the 
duction  of  oil  (m  the  real  estate  Iwlonglng  to 
one  A.  J.  Bone,  which  well  was  the  well  men- 
ttoned  to  the  lease  described  to  the  comphUnt. 
<6)  That  on  or  about  the  IStta  day  of  June, 
1896,  the  said  J.  A.  Graves  took  actual  poe- 
sesslon  of  the  real  estate  described  to  find- 
tog  No.  1  by  virtue  of  ttie  lease  described  In 
finding  No.  8,  and  before  the  last  day  of 
June,  1886,  fully  oonstmcted  and  cmnpleted 
a  well  on  said  real  estate  for  the  production 
of  oil,  which  well  vras  completed  vrlthto  30 
days  from  the  completion  of  the  A.  J.  Bone 
well  mentioned  to  finding  No.  4.  (6)  That  no 
other  well  eccept  the  well  mentioned  to  flnd- 
Ing  No.  S  was  ever  eonstracted  on  said  real 
estate  described  In  said  lease  by  J.  A.  GiaTee, 
or  by  any  assignee  of  the  said  J.  A.  Graves, 
or  by  any  one  else  by  virtue  of  said  lease 
mentioned  to  finding  No.  8,  and  no  rental  or 
penalty  paid  to  the  plaintiff  by  the  def«kd- 
ant  or  any  one  else  on  account  of  the  tallnre 
to  drin  additional  wells.  (7)  That  said  weU 
mentioned  in  finding  No.  S  never  produced 
any  gfts,  and  never  produced  any  after 
the  14tb  day  of  September,  1896,  and  no  oil 
was  ev«r  produced  cm  the  real  estato  de- 
scribed to  said  lease  after  the  said  14th  day 
of  September,  1896.  ^  That  between  the 
14th  day  of  September,  1896,  and  the  1st  day 
of  December,  1896,  the  said  J.  A.  Graves  took 
ail  of  his  property  of  every  ktod  whatever 
out  of  and  from  said  well  and  off  of  the  real 
estate  described  to  said  lease,  and  wholly 
abandoned  said  leasehold  premises,  and  nev- 
er had  actoal  possesion  of  said  real  estate 
for  any  purpose  whatever  after  the  1st  day 
of  December,  1886.  (9)  That  the  defendant 
the  Ohio  ft  Indiana  011  Company,  nevs 
at  any  time  had  any  possession  whatever  of 
the  real  estate  described  to  finding  Noi.  1, 
and  mentioned  in  the  lease  described  to  find- 
tog  No.  S,  for  the  production  of  oO  or  gaa, 
or  tor  any  other  purpose  whatever.  (10) 
That  said  lease  described  to  finding  No.  S 
by  Ite  own  terms  expired  on  the  Sth  day 
of  April,  1807.  (11)  That  on  the  26tb  day  of 
June,  1887,  the  said  J.  A.  Graves  attempted 
to  assign  by  written  assignment  to  the  de- 
fendant,  the  Ohio  &  Indiana  OU  Company, 
the  lease  mentioned  to  finding  No.  8,  which 
pretended  vnltten  assignment  was  to  wwds 
and  figures  as  follows,  to  wit:    %  A. 
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Gravea.  of  Chicago,  Ills.,  Iq  consideration  of 
one  dollar  to  me  In  hand  paid  by  the  Ohio  & 
Indiana  Oil  Company,  the  receipt  of  which 
la  hereby  acknowledged,  do  hereby  grant, 
bargain,  sell  and  transfer  all  my  right,  title 
and  interest  In  the  foregoing  lease,  to  the 
Ohio  &  Indiana  Oil  Company.  Witness  my 
hand  and  seal  this  26th  day  of  June,  1897. 
J.  A.  Graves.' 

"Conclusion  of  Law:  And  as  conclusion 
of  law  upon  the  abore  and  foregoing  facta 
the  court  finds  the  law  to  be:  (1)  That  the 
plaintiff  ought  not  to  recover  In  this  action, 
and  that  the  defendant  should  have  Judg- 
ment for  costs.  S.  W.  Cantwell,  Special 
Judge." 

This  lease  provides:  'The  party  of  the 
second  part,  his  heirs  or  assigns,  to  have 
and  to  hold  the  said  premises  for  and  during 
the  term  of  one  year  from  the  date  hereof, 
and  so  long  thereafter  as  oil  and  gas  can  be 
produced  in  paying  quantities."  It  has  been 
decided  tliat  this  clause  means  that  the 
lease  Is  for  a  definite  tenn  of  one  year  from 
its  date,  and  that  this  term,  If  enlarged,  must' 
be  the  result  of  the  production  of  gas  or  oil 
In  paying  quantities  within  the  year  speci- 
fied In  the  lease  itself.  If  such  a  contin- 
gency does  not  happen,  then  the  lease  ex- 
pires, and  li  of  no  avail  between  the  parties 
at  the  end  of  the  year.  Western  Pennsyl- 
vania Gas  Co.  T.  George,  161  Pa,  47,  28  Atl. 
1004;  Brown  v.  Fowler  (Ohio)  63  N.  E.  76; 
Cassell  V.  Crothers  (Pa.)  44  Atl.  446.  In  the 
case  of  Brown  v.  Fowler,  supra,  the  haben- 
dum clause  of  the  lease  was  as  follows:  "To 
have  and  to  hold  the  same  unto  the  lessee, 
his  heirs  and  assigns,  for  the  term  of  two 
years  from  the,  date  hereof,  and  as  long 
thereafter  as  oil  or  gas  is  found  In  paying 
quantities  thereon."  In  construing  this  lease 
the  court  said:  "This  clause  means  that 
the  term  of  the  lease  is  limited  to  two 
years, -but  that  If,  within  the  two  years,  oil 
and  gas  shall  be  found,  then  the  lease  shall 
run  as  much  longer  thereafter  as  oil  and  gas 
shall  be  found  in  paying  quantities;  but,  if 
no  oil  or  gas  shall  be  found  within  the  two 
years,  the  lease  shall,  at  the  end  of  the  two 
years,  terminate,  not  by  forfeiture,  bat  by 
expiration  of  term,  and  after  the  expiration 
of  said  two  years  no  further  drilling  can  be 
done  nuder  the  lease^"  It  was  foimd  by 
tlie  court  that  the  lease  here  In  question  was 
executed  on  the  8tb  day  of  April,  1800,  and 
tHat  the  lease,  by  its  own  terms,  expired  on 
the  8th  day  of  April,  1897;  that  pursuant  to 
one  of  the  provisions  of  the  lease  said  Graves 
drilled  and  completed  a  well  for  the  produc- 
tion of  oil  on  the  real  estate  belonging  to 
one  A.  J.  Bone,  and  that  on  the  15th  day  of 
June.  1896,  the  said  Graves  took  actual  pos- 
session of  the  real  estate  described  In  the 
lease  executed  by  appellant,  and  prior  to  the 
1st  day  of  Juue,  1890,  fully  completed  a  well 
on  said  premises  for  the  production  of  oil, 
and  that  no  other  well  was  ever  drilled  on 
■aid  premises  by  the  sold  Qraves,  or  by  any 


assignee  of  said  Graves;  and  that  no  rental 
or  penalty  was  ^ver  paid  by  Graves  or  his 
assignee  to  appellant  on  account  of  the  fail- 
ure to  drill  additional  wells.  The  finding 
further  shows  that  the  said  Graves,  before 
the  end  of  the  term,*  as  provided  In  the  lease, 
took  all  of  his  property  of  every  kind  and 
description  off  said  premises,  and  wholly 
abandoned  said  premises,  and  never  had  any 
possession  of  the  leasehold  estate  for  any 
pm-pose  whatever  after  the  expiration  of  one 
year  from  the  date  of  the  execution  of  the 
lease.  The  finding  further  shows  that  the 
assignment  and  sale  to  appellee  was  made 
after  the  expiration  of  the  term  of  the  lease, 
and  that  appellee  never  bad  any  possession 
of  the  land  described  In  the  lease  for  any 
purpose  whatever.  The  appellee,  not  being 
a  party  to  the  lease,  cannot  be  held  by  priv- 
ity of  contract,  and,  If  liable  at  all,  could 
only  be  liable  by  privity  of  estate.  Ed- 
monds T.  Mounsey,  10  Ind.  App.  399,  44'  N. 
E.  196;  Bonettl  v.  Treat,  91  Oal.  223.  27  Pac. 
612,  14  L.  B.  A.  151.  The  appellee  could  not, 
therefore,  become  liable  to  appellant  by  priv- 
ity of  estate,  because  the  lessee.  Graves,  at 
the  time  of  the  assignment  to  appellee,  had 
no  lease  on  the  premises,  and  no  Interest  of 
any  kind  whatever  therein,  and  owned  noth- 
ing under  the  lease  capable  of  transfer. 

Conceding,  without  deciding,  that  the  com- 
plaint states  a  cause  of  action,  appellant 
could  not  recover,  for  the  reason  that  the 
special  finding  of  facts  shows  that  he  has 
wholly  failed  by  bis  evidence  to  sustain  the 
material  averments  of  his  complaint  This 
being  true,  the  other  alleged  errors  assigned 
are  not  material. 

Judgment  affirmed. 

(u  Ind.  App.  i») 

BERTRAM  et  al.  v.  STATE  ex  reL  LOWBLJL 

DEEDGB  CO.  et  al. 

(Appellate  Court  of  Indiana,  Division  No.  1, 

Jan.  12.  1904.) 

NEW  TRIAL—NEWLV  DISCOVERED  EVIDENCE 
DILIGENCE— SUFFICIENCY  OF  SHOWING. 

1.  An  application  for  a  new  trini  on  the 
groand  of  newly  discovered  evid«)ce  is  not  to 
be  regarded  favorably,  but  with  distrust 

2.  In  order  to  obtain  a  new  trial  for  newly 
discovered  evidence,  it  is  not  enough  to  gen- 
erally all^e  diligence  In  procuring  the  evi- 
dence at  the  origtoal  trial,  but  the  facts  coo- 
etitutiog  the  pretended  diligence  mast  be  set 
forth  with  such  particularity,  definiteness,  and 
clenmoss  that  the  court  may  itself  see,  on  the 
face  of  the  pleading,  that  there -was,  in  fact, 
proper  diiigeoce. 

3.  A  new  trial  tor  newly  discovered  evidence 
was  properly  denied  where  the  application  there- 
for merely  showed  that  the  newly  disoovered 
evidence  was  not  known  to  one  of  the  appli- 
cants at  the  time  of  the  trial,  and  failed  to 
show  that  it.  or  any  part  of  it  was  not  known 
to  tho  others,  joint  parties  with  him. 

4.  Facts  held  not  to  show  BufBcient  diligence 
to  entitle  a  party  to  a  new  trial  for  newly  dis- 
covered evidence. 

Appeal  from  (krcult  Court;  Fulton  Oonn- 

ty;  A.  C.  Oaprou,  Judge. 
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Independent  action  for  a  new  trial  b7  SjU 
Tester  Bertram  and  others  against  the  state, 
on  the  relation  of  the  Lowell  Dredge  Com- 
pany and  others.  From  a  Judgment  sustain- 
ing a  demurrer  to  tlie  complain^  plaintiffs 
appeal.   Affirmed.  • 

I.  Conner  and  H.  R.  Bobbins,  for  appel- 
lants. Bolman  &  Stephenson  and  Nlcbols  ft 
Pentecost,  for  appellees. 

BL&.CK,  J.  In  an  action  In  the  court  be- 
low brought  by  the  state,  on  the  relation 
of  the  Lowell  Dredge  Oompany,  one  of  the 
appellees,  on  the  bond  of  Sylvester  Bertram, 
one  of  the  appellants,  as  commlBsioner  for 
the  construction  of  a  certain  ditch,  to  re- 
cover for  the  construction  of  the  ditch  pur- 
suant to  a  contract  therefor  between  the 
commissioner  and  the  relator^the  other  &p- 
pellants  being  the  sureties  upon  the  bond— 
the  Issues  tried  being  upon  an  answer  of 
payment  filed  by  all  the  appellants,  and  a 
counterclaim  of  the  principal  obligor  alleg- 
ing overpayment,  the  plaintiff  obtained  a 
finding  and  Judgment  against  the  appellants 
for  the  full  amount  of  the  bond.  The  case 
at  bar  was  an  Independent  action  brought 
by  the  appellants  to  obtain  a  new  trial  for 
newly  discovered  evidence  which  it  was 
claimed  supported  the  answer  of  payment 
The  other  appellees  were  made  defendants  to 
this  proceeding,  apparently  because  one  of 
them  was  the  president  and  the  other  the 
secretary  and  treasurer  of  the  dredge  com- 
pany. The  court  sustained  a  demurrer  for 
want  of  sufficient  facts  to  the  complaint  for 
ft  new  trial,  and  this  ruling  is  questioned 
here. 

In  this  complaint  It  Is  not  stated  when  the 
action  on  the  bond  was  commenced,  but  it 
Is  shown  that  an  amended  complaint  was 
filed  therein  April  22,  1901.  and  it  appears 
that  the  trial  was  had  October  0.  1901.  The 
purpose  of  the  evidence  which  It  was  claim- 
ed had  been  discovered  was  to  prove  certain 
payments  made  by  the  appellant  Bertram. 
It  Is  shown  that  he  was  himself  a  witness 
on  the  trial  at  the  original  action,  and  it 
does  not  appear  that  he  did  not  himself 
know  of  the  facts  to  Which  the  newly  dis- 
covered evidence  related;  but  It  was  alleged 
that  he  did  not  know  at  the  time  of  the  trial, 
or  until  after  the  term  at  which  it  was  held, 
that  the  persons  whose  affidavits  were  ex- 
hibited with  the  complaint  knew  of  or  re- 
membered the  facts,  or  that  he  could  prove 
the  same,  except  that,  as  to  one  of  the  per- 
sons whose  afiSdavlts  were  so  produced.  It 
was  alleged  that  the  person  so  furnishing 
an  affidavit  bad  learned  the  facts  relating  to 
a  certain  alleged  payment  since  the  term  of 
the  trial.  It  was  alleged  that  the  principal 
obligor  had  used  due  diligence  to  procure  the 
testimony  which  It  was  claimed  he-could  pro- 
duce on  another  trial,  and,  by  way  of  show- 
ing such  diligence,  it  was  averred  that  he 
was  an  Invalid,  and  part  of  the  time  confined 


to  his  bed,  and  dangerously  ill  most  of  the 

time  from  the  commencement  to  the  trial 
of  the  suit,  but  he  made  inquiry  of  every  one 
he  could  find  who  had  any  knowledge  of  the 
cause;  that  he  had  filed  vouchers  which 
showed  an  overpayment  of  the  relator's 
claim,  and  he  went  to  the  clerk'a  office  of 
the  Starke  circuit  court,  with  whom  they 
had  been  left  and  filed,  but  they  bad  been 
taken  from  his  custody  by  some  unknown 
person;  that  be  hired  two  persons  named 
and  other  parties  to  make  search  for  the 
missing  vouchers,  and  spent  several  days 
hunting  for  them,  but  all  to  no  purpose;  that 
whenever  he  was  able  to  ride  he  drove  to 
different  parts  of  the  county  of  Starke  and 
made  diligent  inquiry  from  every  one  whom 
he  met  tliat  knew  anything  about  his  trans- 
actions with  the  relator;  that  he  employed 
attorneys  to  help  prepare  bis  defense,  but 
was  too  infirm  and  ill  to  properly  acquaint 
them  with  all  the  circumstances  surrounding 
the  case;  that  be  believes  the  vouchers  and 
receipts  fifed  by  him  In  court  have  been 
clandestinely  taken  against  Ms  Interests; 
that,  despite  all  the  diligence  and  effort  be 
could  make,  he  could  not  discover  either  of 
the  causes  set  forth  in  the  complaint  for  a 
new  trial. 

It  is  well  settled  that  such  an  application 
for  a  new  trial  on  the  ground  of  newly  dis- 
covered evidence  is  not  to  be  regarded  fa- 
vorably, but,  on  the  contrary,  is  to  be  viewed 
by  the  court  with  distrust  It  is  not  enou{^ 
to  allege  diligence  to  procure  the  evidence  at 
the  original  trial,  or  to  seek  tp  show  i»oper 
diligence  by  loose  and  general  allegations  of 
facts.  The  facts  constituting  the  pretended 
diligence  must  be  set  forth  with  such  par- 
ticularity, deflnlteness,  and  clearness  that 
the  court  may  Itself  see  on  the  face  of  the 
pleadlhg  that  there  was  In  fact  proper  dil- 
igence. If  it  can  be  said  that  the  complaint 
under  consideration  showed  that  the  alleged 
'newly  discovered  evidence  was  not'  known 
to  the  principal  obligor  at  the  time  of  the 
trial,  It  Is  not  In  any  manner  sought  to  show 
tbat  it  or  any  part  of  It  was  not  known  to 
the  other  appellants,  the  sureties.  This 
alone  renders  the  complaint  insufficient.  Ber- 
ry V.  Dally,  30  Ind.  183.  There  Is  no  attempt 
to  show  any  diligence  on  the  part  of  the  sure- 
ties, and  the  averments  by  which  it  Is  sought 
to  show  tbat  the  prtnclpal  obligor  was  Suffi- 
ciently diligent  fall  short  of  the  requirements 
of  good  pleading  In  such  a  case.  If  the  prin* 
dpal  obligor  was  too  HI  to  consult  wltli  Idi 
attorney  concerning  the  defense,  It  does  not 
appear  that  be  was  forced  Into  s  trial  over 
a  proper  showing  to  the  court  of  such  dlsablK 
Ity.  The  averments,  while  showing  that  be 
was  able  to  go  about  and  make  Inquiries,  art 
not  such  as  to  furnish  the  court  satisfactory 
assurance  tbat  proper  Inquiries  were  mads 
of  the  right  persons.  The  alleged  newly  dis- 
covered evidence  related  wholly  to  payments 
said  to  have  been  made  by  the  principal 
obligor,  a  dltob  commissioner.  He  knew  bs> 
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fore  the  Mai,  aa  aroeared  in  evidence  then 
given,  as  well  aa  In  tbla  complaint,  that  the 
Tonchers  referred  to  were  not  on  file  In  the 
derk'a  office  and  conld  not  be  procured,  and 
be  must  have  known  of  the  payments  at  the 
time  be  personallr  made  them,  Oonaldering 
the  character  of  tbe.&cta  to  which  the  al- 
leged newly  discovered  evidence  related.  It 
ironld  seem  to  he  placing  a  premium  upon 
negUgenoB  to  grant  a  new  trial  upon  such  a 
showing.  See  Hlnes  v.  Driver,  100  Ind.  816; 
Chicago,  etc.,  R.  Co.  v.  UcKeeban,  6  Ind. 
App.  121,  SI  N.  B.  831;  Bast  T.  UcKeSb  U 
Ind.  App.  45,  42  N.  n  86& 
Judgment  affirmed. 


(3S  Ind.  AffP-  sss) 

CITY  on  HISBAWAKA  T.  KIBBY. 
(Appellate  Court  of  ludiaDa,  DIvIbIoii  Noi,  1. 
Jan.  14,  l&H.) 

MnNICIPAL  CORPORATIONS— NEOLIOENCB—DB- 
FBCTIVB  SIDEWALK— CARE  BBQU IRED- VER- 
DICT—INTER  ROOATOSI BS— IN  G0N8ISTEN  CY . 

1.  In  an  action  against  a  dty  for  injuriei  sub- 
tallied  bj  a  pedestrian  while  walkioK  over  a 
cross-wallc,  the  fact  that  the  jury  found  special- 
ly that  the  wallc  was  a  ''temporary"  one  did  not 
warrant  a  conclusive  inference  that  it  was  the 
datj  of  plaintiff  to  anticipate  that  Injury  would 
be  liable  to  occur  frozn  walking  over  it 

2.  Xo  intendments  will  be  Indulged  in  aid  of 
special  findings,  and  if.  taken  m  connection 
with  other  facts  wbldi  might  have  been  shown 
In  evideoce.  they  are  aot  irreconcilably  in  con- 
flict with  the  general  verdict,  they  will  not  con- 
trol It 

3-  The  fact  that  a  pedestrian  injured  while 
walking  over  a  temporary  cross-walk  by  strik- 
ing ber  foot  against  the  rail  of  a  street  railway 
had  known  for  several  weeks  that  the  cross- 
walk was  a  temporary  one,  and  that  there  were 
Btreet  railway  tracks  at  the  place,  did  not  im- 
pose on  her  a  requirement  to  anticipate  liabili- 
ty of  injury  from  the  projection  of  the  rail. 

4.  The  Jnry  having  found  a  general  verdict 
In  favor  of  plaintiff  in  an  action  for  injuries 
sustained  by  her  owinp  to  her  foot  strikiog  a 
atreet  railway  rail  while  walking  over  a  tem- 
porary cross-walk,  answers  to  interrogatories 
to  the  effect  tbat  there  was  a  descent  of  two  or 
three  inches  at  the  place  where  plaintiff  took 
the  step  which  resulted  in  ber  injury  did  not 
show  ber  guilty  of  negligence,  so  as  to  control 
the  general  verdict;  it  not  being  found  whether 
the  descrat  was  abrupt  or  gradual,  but  it  being 
found  tbat  she  did  not  know  of  it,  and  it  not 
appearing  that  tiie  rail  was  not  obscnred  by  the 
darkness  of  night 

Appeal  from  Circuit  Court,  St  Joaqib 
County;  W.  A.  Funk,  Judge. 

Action  by  Augusta  Kirby  against  the  dty 
of  Mishawaka.  From  a  judgment  in  favor  of 
plaintiff,  defendant  appeals.  AtQrmed. 

Edward  A.  Howard  and  T.  B.  Howard,  for 
appellant  Mclneruy  &  Wuner,  for  appellee. 

BLACK,  J.  In  an  action  against  the  ap- 
pellant, there  was  a  recovery  by  tbe  appel- 
lee. Augusta  Elrby,  of  a  Judgment  for  dam- 
ages for  a  personal  Injury  suffered  by  ttie 
appellee  while  walkini;  across  Second  street, 
at  its  Intersection  with  Main  street,  la  tliat 
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dty.  upon  a  wooden  cross-walk,  placed  there 
because  the  street  had  been  excavated  in 
preparation  for  paving  It;  the  appellee's  In- 
Jury  b^lng  occasioned  by  her  falling  by  rea- 
son of  her  striking  her  toot  against  an  Iron 
rail  which  projected  upward  from  tbe  snr^ 
face,  bdng  one  of  tbe  rails  of  a  street  rail- 
road track  which  ran  east  and  west,  while 
ehei  In  the  nighttime,  was  walking  north- 
ward upon  the  board  walk;  tbe  crossing  be- 
ing in  a  central  and  populous  portion  of  tbe 
dty.  and  much  nsed  by  pedeetrlana  at  all 
times. 

.  With  a  general  vwdlct  for  the  appellee,  the 
Jury  returned  anawws  to  Interrogatories,  and 
the  action  of  Ibe  ooart  In  ovmuUng  the  ap- 
pellant's motion  for  Judgment  on  the  an- 
Bw«s  to  the  InterrogatorleB  Is  presented  for 
our  consideration.  By  their  answers  to  In- 
terrogatories, of  which  there  were  18,  the 
Jury  specially  found  tbat  the  cross-walk  vp> 
on  which  tbe  appellee  fell  was  a  temporary 
crossing,  and  she  knew  at  the  time  of  tbe 
lojnry  that  It  was  a  temporary  walk;  that 
sbe  knew,  and  for  several  weeks  prior  to  tbe 
Injury  she  had  known,  that  Second  street, 
at  the  place  of  the  injnry,  was  tcnn  iqi  and 
excavated  for  the  purpose  of  constructing  a 
new  pavement  thereon;  that  at  the  time  of 
tbe  Injury  she  knew  that  tbe  cross-walk  was 
made  of  planks,  and  there  were  two  street 
railway  tracks  ninnlug  aonss  tbe  croaa- 
walk,  on  Second  street;  that,  aa  ahe  ap- 
proacbed  the  cross-walk  at  tbe  time  of  hei 
injury,  she  was  walking  in  the  street,  be 
tween  the  curb  and  the  street  railway  tracks; 
that  the  south  side  of  the  ooss-walk  leading 
from  tbe  curb  on  tbe  sonth  aide  of  Second 
street  to  the  south  rail  of  the  street  railway 
track  waa  on  a  level  with  that  rail;  that,  In 
order  to  reach  the  crosa-walk,  sbe  bad  to  step 
up  from  tbe  bed  of  the  street  upon  the  south 
side  of  the  cross-walk.  "(0)  Where  plaintiff 
stepped  over  tbe  a6utb  rail  of  the  street  rail- 
way track,  was  there  a  descent  of  two  or 
three  Inches?  Answer.  Yes.  (10)  If  you  an- 
swer question  9  ^Yes,'  did  plaintiff  know  of 
said  descent  as  sbe  took  such  step?  An- 
swer. No.  (11)  Where  plalntlfl  took  tiie  sec- 
ond step,  after  crossing  the  south  rail  of  tbe 
track,  waa  there  still  a  greater'  deacent  Iban 
that  of  passing  over  the  south  rail?  Answer- 
Yes.  (12)  If  you  answer  question  11  Tea,' 
did  plaintiff  know  of  this  fact  as  she  took 
such  step?  Answer.  Na^*  It  was  further 
found  specially  that  the  north  rail  of  tbe 
south  track  of  the  street  railway  track  was 
above  tbe  plank  walk  between  tbe  raUs  aa 
much  as  two  to  four  Inches;  that  as  ahe  at 
tempted  to  atep  over  the  north  rail  of  the 
south  track,  sbe  did  not  look  to  see  where 
tbat  rail  was;  that. at  the  time  of  the  acci- 
dent sbe  was  walking  at  an  radlnary.  brisk 
walk;  that  at  the  time  idie  attempted  to 
step  over  tbe  north  rail  of  the  south  traiA, 
she  did  uot  make  any  effort  to  feel  her  posi- 
tion as  to  that  rail;  that  the  Injury  In  ques* 
tlon  occurred  at  a  point  where  tbe  north  rail 
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of  tbe  Boatb  track  of  the  street  railway  com- 
pany crossed  the  east  walkson  Main  street,  at 
tbe  crossing  of  Second  street,  in  tlie  city  of 
Mlsbawaka,  Ind.,  and  tbe  injary  to  the  ap- 
pellee occurred  by  reason  of  a  fall  caused  by 
her  tripping  her  foot  on  the  north  rail  of  the 
south  street  railway  track  at  that  crossing, 
as  she  was  attempting  to  step  oyer  that  rail. 

It  la  argued  on  behalf  of  tbe  appellant 
that  these  special , findings  show  contributory 
negligence  so  conclusively  that  they  cannot 
be  reconciled  with  the  general  verdict.  In 
support  of  this  position,  it  is  suggested  by 
counsel  that  greater  care  is  required  in  tbe 
performance  of  acts  at  is  place  where  injury 
is  liable  to  occur  than  where  no  injury  is  to 
be  anticipated,  and  that  greater  to'ecaution  Ik 
required  of  a  person  who  has  knowledge  of 
danger  and  is  familiar  with  the  surroundings 
than  of  one  who  Is  ignorant  of  them.  Though 
the  crossing  over  which  the  appellee  was 
walking  Is  called  "temporary"  by  tbe  inser- 
tion of  that  word  In  interrogatories  answered 
in  the  affirmative,  it  is  not  to  be  inferred 
conclusively  that  it  was  the  duty  of  pedes- 
trians to  anticipate  that  injury  would  be  lia- 
ble to  occur  from  walking  over  it  It  is 
scarcely  necessary  to  repeat  tbe  often-stated 
rule  that  no  intendments  will  be  indulged  iu 
aid  of  the  special  findings,  but  that  if,  taken 
In  counection  with  other  facts  which  might 
have  been  shown  in  evidence,  they  are  not 
Irreconcilably  in  conflict  with  the  general 
verdict,  they  will  not  control  it.  It  does  not 
appear  how  long  the  wooden  crossing  had 
been  In  existence,  or  tor  what  period  It  was 
Intended  to  serve,  though  It  Is  shown  tbe 
appellee  knew  for  several  weeks  that  the 
street  at  the  place  of  tbe  Injury  was  torn  up 
and  excavated  for  tbe  purpose  of  making  a 
new  pavement  She  also  knew  that  there  was 
a  cross-walk  there,  made  of  planks,  and  that 
there  were  two  street  railway  tracks  there. 
It  cannot  be  said  that  knowledge  of  these 
facts  would  necessarily  impose  a  require- 
ment to  anticipate  liability  to  Injury  from 
tbe  cause  by  which  the  appellee  was  injured. 
In  the  absence  of  knowledge  or  notice  of  the 
danger  which  she  actually  encountered,  she 
bad  the  r^bt  to  walk  upon  tbe  crossing  pre- 
pared for  that  use,  exercising  tbe  care  to  be 
reasonably  expected  of  an  ordinarily  prudent 
person  under  the  circumstances.  There  was 
a  descent  of  two  or  three  Inches  where  the 
appellee  stepped  over  the  south  rail,  but  she 
did  not  know  of  this  descent  as  she  took  tbe 
step,  and  where  she  took  the  second  step 
after  crossing  that  rail  there  was  some  great- 
er descent— how  much  was  not  found— but 
she  did  not  know  of  this  descent  as  she  took 
this  stop;  and  she  did  not  look  to  see  where 
tbe  north  rail  was,  or  make  any  effort  to  feel 
her  position  as  to  it  It  Is  not  found  wheth- 
er these  descents  were  abrupt  or  graduitl. 
They,  however,  were  such  that  she  In  fact 
did  not  know  of  their  existence  as  she  walk- 
ed on  in  an  ordinary,  brisk  walk.  It  does 
not  appear  from  the  special  findings  that  she 


could  have  seen  the  rail,  or  that  It  was  not 
obscured  or  hidden  by  the  darkness.  Nor 
does  it  ai^ear  that  there  was  not  a  good 
and  sufficient  reason  why  she  walked  In  »& 
ordinary,  brisk  walk,  or  that  there  was  not 
some  sufficient  reason  why  she  did  not  look 
for  the  unlawful  obstt;uction,  or  feel  her  po- 
sition with  reference  to  it  Notwithstanding 
the  particular  facts  specially  found,  we  can- 
not say  that  it  was  not  within  the  province 
of  the  jury  to  find,  as  they  did  In  tbe  general 
verdict  from  all  tbe  evidence  before  them, 
which  Is  not  before  us,  that  It  was  not  sufB- 
clentiy  proved  that  the  appellee  did  not  ex- 
erdse  such  care  as  might  reasonably  be' ex- 
pected of  an  ordinarily  prudent  person  under 
the  clrcumstoncea  of  the  case;  the  burden  ot 
such  proof  being  upon  the  appellanL 
Judgment  affirmed. 


(32  iDd.  App.  24S) 

BUSISBLL  et  aL  T.  8TATB. 

(Appellate  Court  of  Indiana.  XMvirfai  Nft.  I. 

Jan.  14,  1904.) 

ERECTION  OF  HIGH  FENCB9-PUBLIC  NUUANCE 
-8TATUTE3-C0NSTRU0TI0H. 

1.  Under  Barns'  Bev.  St.  1001,  {  2158  (Boi^ 
net's  Rev.  St  1901,  S  2065},  Imposing  a  penalt7 
on  any  person  who  maintains  an  obstruction  to 
the  free  use  of  property  so  as  to  Injore  the  prop- 
erty of  acotber  or  essentially  interfere  witii  tbe 
comfortable  enjoyment  ot  llte^  and  section  290k 
defining  a  nnisauce  as  whatever  is  Injorious  to 
health  or  offensive  to  the  senses,  or  an  obstruc- 
tion to  the  free  use  of  property,  so  as  essential- 
ly to  interfere  with  the  comfortable  enjoyment 
of  life  or  property,  the  erection  of  a  fence  10 
or  12  feet  high  on  one's  own  property,  shuttlag 
off  the  view  of  the  public,  and  the  view,  light 
and  air  of  a  neighbor,  does  not  constitute  a 
public  nuisance  or  sn  Infraction  of  the  statate. 
though  the  fence  was  erected  through  motives 
of  malice. 

Appeal  from  Criminal  Court,  Marlon  Ooiid> 
ty;  Fremont  Alford.  Judge. 

James  A.  Russell  and  another  were  con- 
victed of  maintaining  a  nuisance,  and  ap- 
peal. Transferred  ftom  Suprone  Ooort.  Re- 
versed. 

For  opinion  In  Bnpreme  Gmnt,  ne  68  N. 
EL  1019. 

Herod  ft  Herod,  for  appellanta.  O.  W. 
MUIer,  Atty.  Oen.,  a  C.  Hadley,  W.  a 
Qeake,  and  L.  G.  Bothsdiild,  for  the  State. 


GOMSTOOE,  J.  The  action  was  commen- 
ced by  the  atato  of  Indiana  against  appel- 
lants, upon  tbe  affidavit  of  one  Augiut  Hang, 
for  erecting  and  maintaining  a  common  nui- 
sance, under  section  2153,  Bums'  Rev.  St 
1901  (section  2065,  Homer's  Rev.  St  1901). 
The  cause  was  first  tried  before  a  Justice  of 
the  peace.  From  tbe  justice's  court  an  ap- 
peal was  taken  to  the  Marlon  criminal  court 
In  which  court  appellants  were  found  guilty, 
and  fined  $10  and  costs.  Appellanta  sepa- 
rately assign  errors— Mary,  that  the  affidavit 
does  not  stote  facto  sufficient  to  constitute  a 


Digitized  by 


Google 


BUiSSBLL  T.  STATU 


«88 


caiue  of  action  affalnst  .her;  James,  that  It 
does  not  atate  facta  aufflclent  to  conatltate  a 
cause  of  action  against  him;  each,  that  It 
does  not  state  facts  to  constitute  an  offense 
asalnst  the  state  of  Indiana,  and  that  the 
conrt  erred  in  OTermllng  their  separate  mo- 
tions for  a  new  trlaL  The  afflant.  Hang, 
owned  a  residence  property  facing  Dngdale 
street.  In  Indianapolis,  occnpled  by  one  Klntz 
and  family  as  tenants.  Appellants  owned  the 
vacant  lot  Immediately  adjoining  on  the  sontb 
facing  the  same  street,  and  the  residence  In 
which  they  lived,  immediately  adjoining  on 
the  north  of  affiant* ■  property,  facing  said 
Dngdale  street  Appellants  caused  to  be 
erected  a  fence  from  10  to  12  feet  high  whol- 
ly on  their  own  land,  beginning  at  the  corner 
of  tbelr  residence  and  running  along  a  line 
from  6  to  12  inches  from  the  line  fence  to  the 
■treet;  a  like  fence  on  thtir  vacant  lot  mn- 
nlngr  from  the  corner  of  Hai^s  bouse  to  the 
street;  and  two  screens  of  the  same  height 
made  of  dressed  pine  boards,  opposite  two 
windows  in  Bang's  house  looking  out  npon 
appellant's  vacant  tot  These  screens  "Arere 
about  4  feet  wide,  and  placed  about  5  feet 
from  the  windows.  The  fences  and  screens 
were  erected  because  of  ill  feeling  between 
appellants  and  the  Klntzes.  The  evidence 
as  to  the  reasons-  of  their  111  feeling  la  con- 
flicting. The  affidavit  charges  a  common 
nniaance.  So  much  of  the  statute  as  Is  ma- 
terial reads  as  follows:  "Whoever  •  •  • 
erects,  continues  or  maintains  any  obstruc- 
tion to  the  free  use  of  property  so  as  to  in- 
jure the  property  of  another  or  essentially 
to  Interfere  with  the  comfortable  enjoyment 
of  life  shall  be  fined,"  etc.  By  section  290. 
Bnm^  Bev.  St  1801,  *'nal8ance"  Is  defliied 
"as  whatever  Is  injurious  to  health  or  Inde- 
cent or  offensive  to  the  senses  or  an  obstruc- 
tion to  the  free  use  of  property  so  as  essen- 
tially to  interfere  with  the  comfortable  en- 
joymoit  of  life  or  property."  It  has  been 
helA  that  the  injury  referred  to,  whether  to 
property  or  tbB  occupants  thereot  is  phyide- 
al.  *'Acts  which  do  not  reach  the  adjoining 
property  in  a  physical  sense,  yet  diminish  Its 
value  and  deslrabOity  for  a  particular  use, 
as  for  dwelliniF'house  purposes,  do  not,  as  a 
mle^  constitute  actionable  nuisance."  Met» 
ger  V.  Hochrein  (Wis.)  83  N.  W.  808^  50  U  B. 
A.  SOS,  81  Am.  St  Bqp.  841.  Smoke,  noise, 
and  noisome  smells  may,  from  tbe  property 
of  an  annoying  neighbor,  enter  the  premises 
of  another,  and  thereby  invade  the  legal  right 
of  him  whose  premises  It  reaches.  Such  right 
wHl  be  protected.  In  the  case  of  Metsger  r. 
Bochrein  (by  the  Supreme  Court  of  Wiscon- 
sin) 88  N.  W.  306,  60  L.  B.  A.  805,  81  Am. 
Bt.  Rep.  841,  It  waa  held  that  to  maUcIoualy 
erect  an  unslghtiy,  high,  board  fence  on  one's 
ovrn  property  In  such  a  way  as  to  obstruct 
the  passage  of  light  and  air  and  obstruct  the 
Tiew  to  and  from  a  neighbor's  dwelling,  by 
reason  of  which  its  value  Is  Injured,  and  the 
use  of  the  house  as  a  dwelling  house  will 
have  to  be  abandoned,  Is  not  an  actionable 


wrong.  Letts  v,  Kessler,  54  Ohio  St.  78,  ^ 
N.  B.  765,  40  L.  R.  A.  177,  was  a  case  In 
which  Lb  and  E.  owned  adjoining  lots,  and 
L.  erected  on  his  own  lot  a  board  fence  reach- 
ing to  the  roof  of  K.'s  house,  which  set  upon 
the  line  of  the  lots,  which  fence  shot  off 
the  light  and  air  from  the  windows  of  "tiie 
bouse  of  E.,  to  his  injury,  which  fence  waa 
so  erected  by  L.  for  no  useful  or  ornamental 
motives,  but  from  motives  of  unmixed  malice 
toward  E.  In  the  action  by  K.  against  U 
to  compel  the  removal  of  the  fence,  it  was 
held  that  Ii.  had  a  legal  right  to  erect  and 
maintain  such  fence,  and  that  neither  law 
nor  equity  could  compel  Its  removal.  In 
Glendon  Iron  Co.  v.  Uhler,  75  Pa.  471,  IC 
Am.  R^.  699,  Jenkins  v.  Fowler,  24  Pa.  308. 
and  Fowler  v.  Jenkins,  28  Pa.  176,  If  Is  said 
that  a  lawful  act  la  not  actionable,  although 
It  proceeds  from  malicious  motives.  These 
decisions  are  npon  the  ground  that  malicious 
motives  cannot  make  that  wrong  which  in 
its  own  essence  Is  lawful.  In  Knabe  v,  Le- 
velle  (Super.  N.  Y.)  23  N.  T.  Supp.  818-^ 
it  Is  held  that  the  mere  fact  that  a  structure 
built  by  one  upon  bis  own  land  obstructs 
the  view  and  abuts  off  the  light  and  air 
from  his  neighbor's  premises  affords  no 
ground  for  action,  and  the  doctrine  of  pre- 
scription has  no  application.  There  Is  a  c<m- 
fllct  of  opinion  upon  the  question  presented 
In  Letts  V.  Kessler,  supra.  Bfany  cases  sup- 
port the  doctrine  established  ther^,  and 
hold  that  an  act  legaJ  In  Itself,  and  violating 
no  legal  right  cannot  be  made  actionable, 
even  though  It  is  prompted  by  malice  and  Is 
prejudicial  to  others.  Ottier  courts  ot  equal 
ability  have,  however,  held  that  If  one  does 
an  act  wholly  iqpon  hla  own  land,  legal,  bot 
prejudi<^  to  his  n^hbw,  not  for  his  own 
ornament  or  profit  but  through  unmixed 
malice  to  bis  nelghlwr,  then  he  has  done  his ' 
neighbor  an  Inju^  that  la  actionable.  But 
in  our  opinion  the  correct  rule  Is  laid  down 
In  Letto  v.  Kessler,  supra.  8e^  also,  Trip- 
lett  V.  Jackson,  5  Kan.  App.  779,  48  Pae. 
081;  Eelper  v.  Klein,  51  Ind.  316;  Stein  v. 
Hauck,  56  Ind.  65,  26  Am.  Bep.  10;  Guest  t. 
Beynolds,  68  111..  478^  18  Am.  Bep.  670.  Tbe 
maxim,  "So  use  your  own  as  not  to  Injure 
another's  proprarty,"  has  been  held  to  mean, 
**8o  use  your  own  property  as  not  to  injure 
the  rtghts  of  another."  Jefferles  v.  Wil- 
liams, 50  Bzcb.  797;  By.  Co.  v.  Bingham,  29 
Ohio  St  869.  The  affiant  alleges  that  the 
fence  shut  off  the  view,  light,  and  air  from 
his  said  house.  "Bald  structure  being  a 
constant  annoyance,  to  the  great  damage  and 
the  common  annoyance  of  all  the  n^hbozv 
in  said  street,  then  and  there  beln&  and  re- 
siding and  soing  and  returning  and  passing 
through  the  street  and  highway  In  firont  of 
aaid  pnqper^,  and  the  obstruction  of  the 
full  use  of  tiie  property  of  tbe  afliant  so  as 
to  injure  said  propoty  and  Interfere  with  the 
full  enjoyment  of  life,"  etc.  The  affidavit 
charges  appellants  with  erecting  and  main- 
taining a  public  nuisance.    A  public  nut> 
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BBDce  iB  that  wblch  annoyB  each  part  of  the 
public  as  necessarily  come  In  contact  with 
It— snch  as  result  from  the  Ttolation  of  pub- 
lic rights,  and  producing  no  especial  injury 
to  one  more  than  another  of  the  public.  Pri- 
vate nuisances  are  injuries  tlmt  result  from 
the  Tiolatlon  of  private  rightfl.  and  produce 
damages  to  but  one  or  few  persons.  "For 
illustration,  belonging  to  this  class,  is  the 
building  of  a  house  with  eaves  projecting 
over  the  land  of  another,  o^  the  erection  of 
a  building  so  as  to  hide  tite  andent  lights  of 
several  persons,  or  a  tinsmith's  shop,  the 
noise  of  which  annoys  the  occupants  of  but 
three  or  four  tenements."  Wood  on  Nui- 
.  sance,  1 16.  By  the  testimony  for  the  state  it 
appears  that  many  people  live  in  the  vlcln- 
ItT  of  the  premises  In  question— fire  houses 
on  the  east  side,  and  six  on  the  west  aide,  of 
Dngdale  street;  on  the  same  square.  The 
witness  testified  that  ^e  bad  seen  crowds  of 
people  congregate  there  many  evenings,  some 
In  the  yard,  some  on  the  sidewalk;  that  they 
remained  late  at  night;  heard  singing  and 
loud  talk.  Another  witness  testified  that  up- 
on two  occasions  she  saw  a  crowd  near  the 
fence,  and  beard  them  singing.  One  Sunday 
she  saw  five  or  six  couples,  going  up  and 
down  the  sidewalk,  stop  and  look  at  the 
fence.  Mrs.  Klntz  testified  that  the  fence 
attracted  crowds  night  and  day,  especially 
on  Sonday.  It  Is  proper  to  say  In  this  con- 
nection that  Mr.  Klnts  played  the  guitar; 
that  there  were  social  gatherings  at  his  house, 
and  upon  these  occasions  there  was  both 
Tocal  and  Instrumental  music;  that  these 
parties  lasted  late  In  the  night,  and  upon 
one  occasion  until  2  o'clock  Sunday  morn- 
ing. That  pedestrians  should  notice  a  fence 
of  more  than  usual  height,  and  remark  upon 
it,  does  not  indicate  that  they  were  annoyed 
thereby.  That  people  collected  on  the  out- 
side of  the  yard  and  by  the  fence,  and  talk- 
ed and  sang,  does  not  show  that  such  gath- 
erings were  occasioned  by  this  fence.  The 
public  had  no  right  of  prospect  upon  either 
of  the  premises.  There  is  evidence  that  the 
obstmctlons  prevented  the  free  admission  of 
light  and  air  on  the.  north  and  south  sides  of 
the  house  of  affiant,  bdt  there  is  no  evidence 
that  It  injured  his  property,  or  Interfered 
with  the  comfortable  enjoyment  of  life  of 
any  one  except  the  occupants  of  the  house, 
No  right  of  the  public  has  been  invaded,  and 
that  Is  the  charge  of  the  affidavit  t)efore  us. 
The  evidence  does  not  show  that  defendants 
neglected  any  duty  to  the  public  with  which 
they  were  charged.  It  Is  not  sufflelent  to 
Bustaia  the  charge. 

The  state  was  permitted  to  Introduce  tes- 
timony tending  to  show  that  appellants  erect- 
ed the  structure  from  motives  of  malice. 
Whatever  the  rule  may  be  In  civil  actions, 
motives  of  malice  In  a  criminal  prosecution 
for  common  nuisance  are  immaterial.  See 
Wharton's  Crim.  Law,  E  1420. 

Judgment  reversed,  with  Instmctlons  to 
sustain  appellants*  moUon  for  a  new  tiiaL 


(S3  isd.  Kpp.  scit 
CHICAGO,  I.  ft  L.  BY.  CO.  t.  TURNBR.* 

CAppellate  Court  .of  Indiana,  DItUou  No.  2. 
Jan.  13.  1901.) 

RAJliWAYS  —  DBA.TH  —  CONTRIBUTORT  NBOU- 
GSNC£— XN  STRUCTIONS— JUD0U2NT 
OVER  VERDICT. 

1.  That  a  collisiOD  occurred  at  a  railway  cross- 
ing between  a  train  a&d  a  traveler  on  the  tngb- 
way  doea  not  conclusively  show  that  he  did  not 
take  sufficient  precaution. 

2.  In  a  railway  crossing  acddent  case  the 
railway  company  Is  entitled  to  have  the  Jury  in- 
structed spedficaUy  as  to  the  decedents  duty  to 
exerdsft-  reasonable  core  when  approaching  tlie 
track. 

3.  The  precise  number  of  feet  from  a  railway 
crossing  a  traveler  on  the  hiafavray  riioold  stop 
in  the  ezerdu  of  reasonable  care  cannot  be 
suted  as  a  mattsr  of  law,  but  Is  for  the  jury 
to  determine. 

4.  A  jury  found  that  one  driving  along  a  high- 
way toward  a  railway  crossing  conld  have  heard 
the  train  whistle  2  to  4  miles  away  when  he 
was  826  feet  from  the  crossing;  ttiat  he  stopped 
SO  feet  from  the  crossing;  that,  if  be  had  got 
out  of  his  wagon  and  gone  to  the  track,  he  conld 
have  heard  the  train  in  time  to  avoid  a  col- 
lision; and  that  the  noise  of  his  wagon  did  not 
prevent  him  from  hearing  the  train.  Held,  un- 
der the  rule  that,  before  a  general  verdict  Is 
overthrownj  findings  must  exclnde  other  possi- 
ble contToUiDK  facts  which  might  be  fonnd,  and, 
nuder  Burns' Kev.  St  1901,  {  35da  (Laws  1S99, 
p.  58),  placing  on  defendant  the  burden  of  es- 
tablishing coDtribntory  negligence,  that  these 
findings  do  not  require  judgment  In  favor  of  the 
railway  company  over  a  general  verdict  against 
It  for  death  resulting  from  the  collision. 

5.  An  instruction.  In  an  actioa  for  death  In  a 
railway  crossing  collision,  that,  if  the  fog  was 
■0  dense  as  to  prevent  the  decedent  from  seting 
or  hearing  the  train  from  his  place  on  the  wag- 
on in  time  to  avoid  injury,  it  was  his  da^  to 
get  off,  and  go  In  advance  of  his  team,  and  if  he 
failed  to  do  BO  there  could  be  no  recovery,  was 
properly  refused. 

Appeal  from  Circuit  Court,  Harrison  Comi- 
ty; C.  W.  Cook,  Judge. 

Action  by  Mary  B.  Turner,  administratrix, 
against  the  Chicago.  Indianapolis  &  Louis- 
ville Railway  Company.  From  a  jndgmmt 
in  favor  of  plaintiff,  defendant  aiveala  Af- 
firmed. 

B.  C.  Field  and  H.  R.  Kurrle,  fw  an>et- 
lant   E.  B.  Stotsenburg,  J.  H.  Weather^  and 

A.  C.  Harris,  for  appellee. 

ROBY,  J.  The  appellee  administratrix 
sued  appellant  for  damages  on  account  of 
the  death  of  her  husband.  The  averment  In 
her  complaint  is  that  decedent  was  cross- 
ing appellant's  railroad  at  a  highway  cross- 
ing; that  the  crossing  was  enveloped  In  a 
dense  fog;  that  before  going  on  the  track 
decedent  stopped,  looked,  and  listened,  and 
neither  saw  nor  heard  a  train;  that  while 
he  was  on  the  crossing  a  train  was  run 
over  it  at  50  miles  an  hour,  without  warning 
of  its  approach,  and  decedent  was  thereby 
killed.  Answer  in  general  denial.  Trial; 
verdict  for  $6,000,  with  answers  to  Interroga- 
tories.  Motion  by  appellant  for  judgment 
thereon  notwitfastandlng  the  gen^l  verdtet, 

f  B.  Sea  Rallroadi,  voL  «.  Ont  Dig.  U  Un,  Ult. 


*  Rehearing  denied.    Transfer  to  Supreme  Court  denied. 
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or  motion  for  nvir  trial,  or  Judgment  on  the 
Terdlct 

Tbe  facts  fooDd  are  that  decedent  wai  kill- 
ed by  colUsloQ  between  the  wagon  in  whlcb 
be  was  riding  and  one  of  appellant's  engines, 
Abont  7:20  a.  m^  September  16,  1901,  at  a 
pobUc  crossing  of  tbe  Grant  Line  Boad,  near 
New  Albany,  tbe  direction  of  tbe  highway 
at  that  point  being  north  and  aoath  find  of 
tho  railway  northwest  and  southeast  At 
the  time  of  tbe  collision  decedent  was  riding 
in  an  ordinary  farm  wagon  drawn  by  two 
horties,  making  little  noise,  and  driven  Bontb 
by-  bim.  The  horses  were  gentle,  and  not 
a^aid  of  cars.  Decedent  was  alone;  bad 
lived  near  tbe  railroad  track,  three  miles 
distant  from  tbe  crossing,  for  11  years; 
was  familiar  with  tbe  crossing  and  vicinity, 
having  used  It  abont  three  times  a  week. 
He  left  home  about  6:80  or  7  o'clock,  and 
drove  to  the  point  where  he  was  killed. 
Had  driven  two  miles  on  the  Grant  Line 
Boad,  and  had  crossed  tbe  track  two  miles 
north,  driving  thence  sooth  along  said  road 
to  tbe  place  of  accident.  The  train  was  a 
through  passenger,  running  southeast,  at 
from  40  to  50  miles  an  hour.  Tbe  whistle 
was  not  sounded  nor  the  bell  rung  between 
80  and  100  rods  from  tbe  crossing,  Tbe 
whistle  was  last  sounded  two  to  four  miles 
away.  Decedent  did  not  hear  It  When  he 
was  326  feet  north  of  tbe  point  of  collision, 
If  he  bsd  attentively  listened,  he  coiJld  have 
heard  tbe  whistle.  While  approaching  said 
crossing  be  continuously  looked  and  listened 
for  the  approach  of  trains  from  a  point  240 
feet  from  the  crossing.  He  drove  In  a  walk 
at  two  to  three  miles  an-  hour.  He  stopped, 
looked,  and  listened  both  ways  30  feet  from 
the  track.  He  looked  and  listened  from  such 
point  In  both  directions  nntil  he  reached  the 
track.  He  could  not  have  heard  tbe  noise 
made  by  the  train  by  attentively  listening 
while  326  feet  from  the  crossing,  while  ap- 
proaching It,  or  Just  before  driving  on  tbe 
track.  Wben  be  was  30  to  34  feet  from  the 
track  the  train  was  80  yards  from  the  cross- 
ing. Wben  he  was  IS  to  17  feet  from  the 
trnck  tbe  train  was  40  yards  away.  He  had 
good  eyesli;bt  and  bearing,  and  knew  tbat  a 
train  was  due  to  pass  over  the  track  at 
about  0  o'clock  each  morning.  His  three 
children  followed  Immediately  after  him  la 
a  buggy,  about  five  feet  behind  him.  The 
noise  of  tbe  buggy  and  wagon  did  not  pre- 
vent him  from  hearing  the  train.  The  high- 
way and  railroad  were  practically  level.  It 
was  very  foggy  at  tbe  time  of  the  collision. 
Tbe  fog  was  ao  dense  that  decedent  was 
nnoble  to  see  the  train.  It  extended  more 
than  one-half  a  mile  each  way  from  tbe 
crossing,  and  prevented  him  seeing  the  train 
until  It  was  too  late  to  prevent  the  accident. 
He  could  not  have  seen  tbe  train  or  headlight 
^U0t  before  driving  on  the  track  by  looking 
In  Its  direction.  Tbe  crossing  was  in  a  farm* 
lug  nelghboibood.  Tbe  train  was  regularly 
nm  ftt  t  high  rate  of  speed.   Tb^e  were  no 


noises  to  binder  bearing  the  traln^  except 
the  noise  of  the  wagon  and  buggy.  If  de- 
cedent bad  got  out  of  bis  wagon,  and  gone  to 
appellant's  track,  and  carefully  listened,  be 
could  have  heard  the  approaching  train  in 
time  to  have  avoided  the  accident  The 
train  was  Ccom  16  to  20  minutes  late.  De- 
cedent was  riding  in  the  front  seat  of  an 
open  wagon.  Tbe  train  made  very  little 
ntdse.  It  was  running  down  grade  on  wet 
rails.  No  warning  was  given  of  Its  ap- 
proach. The  heavy  fog,  the  absence  of  noise 
afid  signal  prevented  decedent  from  seeing 
or  bearing  it  until  It  was  wtthlD  50  feet  of 
him.  He  conttDoooaly  looked  and  listened 
up  to  tbe  crossing. 

The  appellant  asserts  tbe  following  prop- 
osition: "The  fact  that  a  collision  did  oc- 
cur shows  that  sofflcient  precaution  vras  not 
taken"  (by  decedent).  It  Is  said— and  the 
following  cases  are  cited  to  the  point:  "The 
law  preanmes.  In  case  of  injury  of  a  trav- 
eler at  a  crossing,  tbat  If,  by  looking  be  could 
have  seen,  or  by  attentively  listening  he 
could  have  heard,  the  approaching  train  In 
time  to  escape,  either  that  he  did  not  look 
and  listen,  or  that  be  did  not  heed  what  he 
saw  or  beard;  that  he  saw  what  he  could 
have  seen  had  he  looked,  and  heard  what  be 
could  have  heard  had  be  listened."  Rail- 
way Co.  V.  Griffin,  26  Ind.  App.  368-370,  68 
N.  B.  603;  RaUway  Co.  v.  Stick.  143  Ind. 
448,  41  N.  B.  866;  Aorellus  T.  Ry.  Co.,  10 
Ind.  App.  584,  49  N.  B.  867;  Railway  Co.  v. 
Fraze,  160  Ind.  676,  60  N.  B.  57%  66  Am. 
St  Rep.  377;  Towers  t.  By.  Co.,  18  Ind. 
App.  684,  48  N.  E.  1046;  Railway  Co.  T. 
Duncan,  143  Ind.  624,  42  N.  E.  37;  Smith  v. 
Ry.  Co..  141  Ind.  92,  40  N.  B.  270;  Railway 
Co.  V.  Butler,  103  Ind.  31.  2  N.  E.  138.  The 
logic  of  appellant's  position.  In  connection 
with  the  legal  proposition  stated.  Is  that 
laasmucb  as  no  case  can  be  conceived  In 
which  the  traveler  cannot  see  and  hear  an 
approaching  train  If  he  stops  long  enongb 
and  listens  sbai-ply  enough,  therefore  tbe 
fact  that  be  Is  struck  by  such  train  estab- 
lishes his  contributory  negligence.  The  cor- 
rectness of  the  conclusion  cannot  be  conced- 
ed. Tbe  appellant  was  entitled  to  have  the 
Jury  Instructed  not  only  generally,  but  spe- 
cifically, as  to  the  exercise  of  reasonable 
care  by  decedent.  Ualott  v.  Hawkins  (Ind. 
Sup.)  63  N.  B.  308.  Tbe  precise  number  of 
feet  from  tbe  crossing  at  which  be  should 
have  stopped  cannot  be  stated  as  a  matter 
of  law.  To  do  ao  would  be  to  "trench  upon 
tbe  province  of  the  Jury."  Railroad  v.  An- 
thony, 12  Ind.  App.  126,  38  N.  E.  831;  Rail- 
road V.  Williams,  20  Ind.  App.  576,  51  N.  B. 
128;  Railroad  v.  Mcintosh,  140  Ind.  261,  280. 
38  N.  B.  476;  Malott  v.  Hawkins,  supra. 
Tbe  answers  to  Interrogatories  show  tbat  be 
looked  and  listened  for  240  feet  before  he 
reached  the  track.  That  30  feet  from  the 
track  he  stopped  still,  and  looked  and  lis- 
tened both  ways.  That  while  be  was  so  do- 
ing the  approaching  train  was  80  rods  dla- 
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tan^  ninnlnc  downgrade  on  wet  rails,  and 
wltliout  signals,  at  from  40  to  CO  miles  an 
bour,-  enveloped  In  a  dense  fog.  (The  en- 
gineer testified  tbat  be  could  not  see  60 
feet  ahead  of  his  engine  on  account  of  the 
density  of  the  fog.)  That  decedent  contin- 
ued on  to  the  track,  looking  and  listening 
both  ways,  and  did  not  discover  the  ap- 
proaching train  until  it  was  within  50  feet 
of  blm,  which  was  too  late  to  avoid  it  The 
Jilry,  by  their  general  verdict,  say  that  in 
so  proceeding  be  exercised  the  prudence  of 
an  ordinarily  prudent  man  under  the  circunj- 
stances.  This  Includes  the  finding  that  he 
used  ordinary  care  to  select  a  place  at  which 
to  stop,  and  that  he  used  ordinary  care  In 
looking  and  listening  240  feet  away  from  and 
up  to  the  track.  Railroad  v.  Mcintosh,  su- 
pra; Ballroad  t.  Spilker,  134  Ind.  380-40S, 
33  N.  E.  280,  34  N.  E.  218;  Ballroad  T.  But- 
ler, 10  Ind.  App.  244r-254,  38  N.  B.  1. 

Prior  to  the  act  of  February  17,  1899 
(Laws  1899,  p.  58;  section  359a,  Bums'  Bev. 
St.  1901),  the  burden  was  on  the  plaintiff  to 
establish  bis  own  freedom  from  contributory 
negligence.  By  that  act  the  burden  of  es- 
tablishing contributory  negligence  is  placed 
upon  the  defendant.  The  measure  of  care 
to  be  used  is  In  no  wise  changed.  Railroad 
V.  Peyton,  157  Ind.  690,  61  N.  B.  722;  Rail- 
road V.  Kelstw,  67  N.  B.  521.  That  rule  Is 
that,  before  the  general  verdict  is  over- 
thrown, the  facta  shown  by  the  answers  to 
interrogatories  must  exclude  the  possible  ex- 
istence of  other  controlling  facts,  relating 
to  the  same  subject,  which,  under  the  is- 
sues, might  have  been  proven.  South  Bend 
V.  Turner,  156  Ind.  418-423,  60  N.  B.  271,  54 
L.  R.  A.  396,  83  Am.  St.  Rep.  200;  Railroad 
T.  Peyton,  supra.  While  the  measure  of 
care  necessary  on  the  part  of  one  seeking  to 
recover  damages  on  account  of  the  negli- 
gence of  another  Is  no  wise  changed  by  the 
act  of  1899,  it  Is  no  longer  Incumbent  upon 
him,  to  affirmatively  establish  the  exercise 
of  such  care.  Contributory  negligence  !■ 
made  matter  of  defense.  Although  the  an- 
swers to  interrogatories  in  a  given  case 
might,  if  unexplained,  be  sufficient  to  estab- 
lish contributory  negligence,  yet  if,  under 
the  issues,  proof  might  have  been  made  of 
explanatory  or  qualifying  facts  destroying 
their  eftect,  there  can  now  be  no  judgment 
on  such  answers  unless  the  existence  of  such 
explanatory  or  qualifying  facts  is  negatived 
by  the  findings.  In  the  case  at  bar  facts 
are  not  shown  by  the  answers  from  which 
It  can  be  declared  that  the  decedent  was  neg- 
ligent, and  the  motion  for  Judgment  there- 
on was  correctly  orwrnled.  Malott  Haw- 
kins, supra. 

Appellant  asked  the  court  to  instruct  the 
jury  that.  If  it  was  found  from  the  evidence 
that  the  fog  was  so  dense  as  to  prevent  the 
decedent  from  seeing  or  hearing  the  train 
in  time  to  avoid  Injury,  from  his  place  on 
the  wagon  seat.  It  was  bis  duty  to  get  off 
his  wagon,  and  go  In  advance  of  hla  team. 


and.  if  be  failed  to  use  this  precaution,  there 
could  be  DO  recovery.  This  instruction  was 
correctly  refused.  Railroad  t.  Wright,  80 
Ind.  236.  Instruction  No.  6,  giv^,  Is  a  copy 
of  Instruction  No.  27  set  out  and  approved 
In  Railroad  v.  Penketb  (Ind,  App.)  60  N.  B. 
1096.  Instruction  No.  7,  given,  is  based  up- 
on, and  follows  the  language,  so  far  as  shown 
by  the  opinion,  of  the  instruction  considered 
and  approved  In  Railroad  t.  Conoya-,  1^ 
Ind.  524,  48  N.  B.  352,  49  N.  E.  452.  See 
particularly-  pages  628,  629,  149  Ind.,  pages 
363,  354,  48  N.  B.  There  was  no  em»  In 
the  Instructions  given  or  refused. 
Jndgment  affirmed. 


(S3  IdiL  App.  6Z1) 

UNION  TRACTION  CO.  OP  INDIANA  v. 
VANDEH(X)OK.  * 

(Appellate  Court  of  Indiana,  Division  No.  1. 
Jan.  15,  1904.) 

BTRKBT  RAILROADS— DRIVING  ACROSS  TRACKS 
~CONTRIBUTORT  NEOLIOBNCD  —  JDRT  —  AN- 
SWERS TO  INTBRROQATORIBS  —  GSNSRAL 
VBRDICT— BVIDBNCB-ADMISSIBIUTY. 

1.  lo  an  action  agaiuat  a  street  railroad  tm 
personal  injuiies,  it  appeared  that  plaintiff  at- 
tempted to  drive  across  defendant's  tracks;  that, 
before  going  on  the  crossing,  he  looked  and  lis- 
tened, but  did  not  stop;  that  no  car  was  within 
250  feet  when  he  started  over;  that  he  did  not 
know  a  car  was  approaching;  that  no  gong  was 
sounded,  or  wamlog  given  of  the  approadi  of 
the  car;  that  the  motorman  saw  plainbff's  horse 
OD  the  crossing  when  the  car  was  over  200  feet 
awiiy,  and  could  have  stopped  the  car  within  75 
feet  at  any  time  after  the  horse  entered  tike 
crossing;  and  that  the  ear  approached  the  cross- 
ing at  a  high  and  dangerous  rate  of  speed.  ffcM. 
that  plaintiff's  failure  to  stop  was  not  contribu- 
ton'  negligence,  as  matter  of  law. 

2.  The  general  verdict  determines  all  material 
issues  la  us  favor. 

5.  AU  reasonable  presumptions  will  be  In-' 
dulged  in  favor  of  the  general  verdict 

4.  No  presumptions  will  be  indulged  In  favor 
of  the  jury's  BDswers  to  interrogatories. 

6.  The  answers  of  the  jury  to  interrogatories 
will  not  control  the  general  verdict  unless  in  ir- 
reconcilable conflict  therewith. 

6.  Where  the  answers  of  the  jury  to  Inter- 
rogatories are  antagonistic  or  IncoDsistent.  they 
neutralise  eadi  other,  and  will  be  disregarded. 

7.  The  answers  of  the  jury  to  interrogatories 
override  the  general  verdict  only  when  both  cao- 
oot  stand,  toe  conflict  being  such  as  to  be  be- 
yond the  possibility  of  being  removed  by  any 
evidence  admissible  uuder  the  issues. 

8.  The  right  of  a  traveler  to  cross  the  tra^  of 
a  street  railroad  is  not  inferior  to  th«  right  of 
the  street  railroad  to  pass  over  the  crossfng. 

9.  While  the  failure  of  those  in  charge  of  a 
street  car  to  give  the  required  signals  of  its 
approach  will  not  excuse  a  person  attempting  to 
cross  the  track  in  front  of  it  from  the  exercise 
of  due  care,  yet  the  jnry  may  consider  that  tect, 
in  connection  with  all  the  orcumstances  attmd- 
iog  the  accident,  in  passing  on  the  conduct  of 
one  injured  in  making  the  attempt. 

10.  Answers  to  interrogatories  by  the  Jury  b 
an  action  against  a  street  railroad  for  perso^ 
injuries  received  by  being  struck  by  a  car  while 
attempting  to  cross  tbe  track,  indicating  that 
had  plaintiff  stopped,  he  could  have  seen  and 
beard  the  car  in  time  to  have  avoided  the  Injury, 
ara  not  tuconsisteDt  with  tlie  gsnsral  veraefc 
finding  that  he  used  due  care. 

T  8.  Sea  street  Railroads,  TOl.  44,  Oat  Dig.  |  IM. 
'Rehearing  denied. 
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11.  la  an  action  agalnat  a  itreet  railroad  for 
personal  injuries,  where  it  U  arerred  in  the 
complaint  that  the  car  which  struck  plaintiff 
waa  rnnning  at  the  high  and  dangerous  speed  of 
40  miles  au  hour,  evidence  at  to  the  speed  of  the 
defendant's  cars  at  the  place  bi  questioo  for  10 
days  precediiw  the  acddent  li  admlsiible;  tber» 
being  a  conflict  as  to  the  rate  of  speed  of  the 
partTcnlar  car  which  struck  plaintiff. 

Appeal  from  Clrcnlt  Court,  Delaware  Coon- 
tji  Joseph  O.  Lefller,  Jodge. 

Action  by  Michael  E.  Vandercook  against 
the  Union  Traction  Company  of  Indiana. 
From  a  Judgment  for  plalatiff,  defendant  ap- 
peals. Affirmed. 

James  A.  Van  Osdol,  Wm.  A.  Klttlnger, 
Arthur  W.  Brady,  and  Rollin  Warner,  for 
appellant   Blngbam  &  Long,  for  appellee. 

BOBIXSON,  J.  Suit  by  appellee  for  per^ 
aonal  injuries.  The  complaint,  which  was 
held  sufficient  against  a  demurrer  for  want 
of  facts,  avers,  in  substance,  that  an  ordi- 
nance limited  the  speed  of  appellant's  cars 
to  10  miles  an  hour  between  street  cross- 
ings, and  to  6  miles  an  hour  at  crossings; 
that  appellant's  track  croRsed  White  river  on 
a  bridge  parallel  wltti,  and  iux^dtately  north 
of.  High  Street  Wagon  Bridge;  that  at  a 
point  about  68  feet  southeast  of  the  south 
end  of  these  bridges  appellant  maintained  a 
pabUc  street  crosshig  across  its  tracks,  lead- 
ing from  High  street,  a  principal  street; 
that  on  account  of  the  close  proximity  of 
the  two  bridges,  and  the  manner  of  their  con- 
stmction,  a  person  traveling  northwest  on 
High  street  coald  not  see  an  approa<^lng  car 
for  more  than  150  feet  northwest  of  the 
bridge,  and  while  it  was  crossing  the  bridge, 
and  until  it  came  within  60  feet  of  the  soutb- 
east  end:  that  appellee  waa  nnable  to  see 
the  car  until  it  reached  a  point  60  feet  north- 
vest  of  the  south  end  of  tbe  bridge  as  be 
entered  npon  the  crossing,  all  of  wbicb  ap- 
pellant knew;  that  appellant  at  all  times, 
except  when  appellee  was  injured,  sounded 
tbe  gong  upon  approaching  title  crossing, 
which  appellee  knew;  that  appellee,  seated 
in  a  mbber-tired,  open,  single  road  wagon, 
with  due  care  and  caution,  looked  and  lis- 
tened for  cars  before  going  upon  the  cross- 
ing; that  no  car  could  be  seen  or  heard  by 
appellee,  though  he  could  see  a  distance  of 
128  feet  np  tbe  track;  that  at  tbe  time  there 
was  no  car  within  2S0  feet  of  the  crossing; 
that  the  car  bad  approached  sufficiently  near 
to  be  obscured  by  the  bridge  when  appellee 
entered  upon  the  crossing;  that,  because  of 
tbe  wind,  appellee  was  unable  to  hear  the 
antroBch  of  the  car  when  more  than  ISO 
feet  from  tbe  crossing;  that,  while  looking 
and  Ustenlttg,  appellee  started  across  the 
croe^g,  when  appellant,  by  its  serranta, 
netflgently  and  wrongfully,  without  sounding 
tbe  gong  or  giving  any  signal  or  warning^ 
ran  tbe  car  at  a  speed  of  40  miles  an  hour 
at  and  against  appellee,  whereby  he  was 
iDjund;  that  after  be  saw  the  car  be  onsuc- 
cotafoltir  tried  to  avoid  beii^  struck;'  that 


appellant's  motorman  In  charge  of  tbb  car 
saw  appellee's  horse  upon  tbe  crossing  whep 
the  car  was  over  200  feet  away;  that  the 
car  was  more  than  250  feet  away  when  ap- 
pellee first  drove  his  horse  npon  tbe  crossing; 
that  tbe  car  could  have  been  stopped  wlthlu 
a  distance  of  7S  feet  at  any  time  after  appel- 
lee's horse  entered  upon  the  trade  at  the 
crossing;  that  appellee's  injury  yms  the  re- 
sult of  appellant's  negligence  In  running  the 
car  at  tbe  unlawful  rate  of  speed,  not  keep- 
ing tbe  same  under  proper  control,  and  In  not 
stopping  tbe  same  before  reaching  the  cross- 
ing, all  without  appellee's  fault  or  negligence. 
We  do  not  think  the  complaint  open  to  tbe 
objection  that  the  imrticular  averments  of 
what  appellee  did,  show  his  own  negligence 
contributed  td  his  Injury.  It  is  averred  that 
he  looked  and  listened  as  he  approached  the 
crossing,  and  that,  as  he  started  to  cross, 
there  was  no  car  within  260  feet  of  the 
crossing.  He  did  not  know  that  a  car  was 
approaching.  No  gong  was  sounded,  nor 
warning  given.  Under  the  circumstances  ex- 
isting at  the  time,  he  had  the  right  to  as- 
sume that  be  could  safely  pass  over  the 
crossing.  But  It  cannot  be  said,  as  matter 
of  law,  under  the  circumstances  surrounding 
appellee  at  tbe  time,  that  he  was  negligent 
In  attempting  to  cross  over  the  crossing. 
In  determining  hla  conduct  at  the  time,  he 
could  not  be  held  to  presume  that,  If  a  car 
did  approach  the  crossing.  It  would  be  run- 
ning at  a  high  and  dangerous  rate  of  speed. 
From  ttie  averments  It  appears  that  there 
was  no  car  near  when  appellee  started  over 
the  crossing.  It  is  averred  that  tbe  motor 
man  saw  appellee's  horse  upon  the  crossing 
when  the  car  was  200  feet  away,  and  that 
tbe  car  could  have  been  stopped  within  a 
distance  of  75  feet  at  any  time  after  tbe 
horse  entered  npon  tbe  crossing.  Under  such 
drcnmstances,  it  was  tbe  motorman's  duty 
to  stop  tbe  car.  If  necessary  to  prevent  an 
accident  It  is  not  every  act  .of  negligence 
on  the  part  of  a  person  Injured  that  will  de- 
feat a  recovery,  but  only  such  negligence  as 
materially  contributes  to  tbe  accident  Olti- 
cens'  St  Ry.  r.  Abrlgbt^  14  Ind.  App.  438. 
42  N.  B.  238,  102&  Tbe  complaint  states  a 
cause  of  action. 

Tbe  Jury  answered  Interrogatories  that  the 
accident  happened  at  a  public  crossing,  which 
all  cars  approa<^ed  from  tbe  northwest,  run' 
ning  ev«ry  20  minutes,  which  appell^  knew. 
Appellee  drove  northwest  at  7  or  8  miles 
an  hour  until  he  turned  to  cross  tbe  tracks, 
when  be  was  going  6  or  6  miles  an  hour. 
The  car  wblcb  struck  appellee  was  about  100 
feet  from  the  southeast  end  of  the  bridge 
when  appellee  started  to  turn  his  horse  to 
cross  tbe  tracks.  Tbe  crossing  was  67  feet 
from  the  southeast  end  of  the  bridge.  Aft- 
er appellee  turned  bis  horse  to  cross  the 
tracks,  and  before  the  horse  entered  upon 
the  crossing,  appellee  looked  and  listened 
for  a  ear,  but  did  not  stop  his  horse.  Tbe 
cars  stopped  regularly  at  tbe  croeslDg  to  take 
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on  and  diediarge  paMengera.  Appellee  knew 
that  the  tidea  of  the  two  bridges  obscured 
to  some  extent  the  view  of  a  car  approaching 
from  the  northwest  He  did  not  know  the 
rate  of  speed  at  which  cars  approached  and 
ran  over  the  crossing.  "(76)  If  plaintiff  had 
stopped  and  looked  to  the  northwest,  along 
said  railroad,  at  any  time  after  he  began 
to  turn  his  horse  to  the  right,  and  before  his 
horse  entered  upon  sold  railroad  track,  conld 
he  have  seen  the  approaching  car  In  Ume 
to  have  avoided  the  injury?  Ana.  Yes;  if 
he  had  stopped."  "(77)  If  plaintiff  had  stop- 
ped and  listened  for  an  approaching  car  at 
any  time  on  said  occasion  when  within  ten 
feet  of  the  point  where  he  began  to  turn  to  go 
orer  said  crossing,  and  before  his  horse  enter- 
ed upon  the  same,  conld  be  have  heard  said 
car  In  time  to  have  avoided  the  injury? 
Ana.  Yee;  if  he  had  stopped."  We  think  It 
onnecessary  to  enter  upon  a  discussion  as  to 
whether  these  answers  show  that  appellant'a 
fallm»  to  stop  before  reaching  the  crossing 
was  a  want  of  due  care  on  bis  part,  as  the 
Jury  answered  other  interrogatories  as  fol- 
towa:  "(76)  Did  plaintiff  on  that  occasion  at 
any  Ume  after  he  turned  to  the  right,  and 
before  his  horse  entered  upon  said  crossing, 
stop  and  look  to  the  northwest  for  an  ap- 
proaching car?  Ans.  He  looked,  but  did  i^ot 
stop."  "(66)  If  the  plaintiff  had  looked  on 
that  occasion  to  the  northwest  at  any  time 
after  he  bad  turned  his  horse  to  the  right, 
and  before  his  horse  entered  upon  the  tracks' 
of  aald  street  railway,  could  he  have  seen 
the  approaching  car  In  time  to  have  avoided 
the  Injury?  Ans.  No.  (67)  If  plalntlfT  had 
stopped  his  horse  at  any  time  on  that  occa- 
sion after  be  reached  the  point  where  he 
turned  to  the  right  to  cross  said  tracks,  and 
before  his  horse  entered  upon  the  sam^  could 
he,  by  either  looking  or  listening,  have  learn- 
ed that  a  car  was  approaching.  In  time  to 
have  avcdded  the  Injury?  Ans.  No."  Au- 
tboiitles  need  not  be  cited  In  support  of  the 
propositions  that  the  general  vevdict  deter^ 
mines  all  material  issues  In  appellee's  favor; 
that  all  reasonable  presumptions  will  be  In- 
dulged in  favor  of  the  general  verdict,  and 
none  indulged  In  favor  of  the  answers  to 
the  Interrogatories;  that,  if  the  answers  are 
to  control,  they  must  be  in  Irreconcilable 
conflict  with  the  general  verdict;  that,  if 
answers  are  antagonistic  or  inconsistent,  they 
neutralise  each  other,  and  will  be  disregard- 
ed; and  that  the  answers  override  the  gen- 
eral verdict  only  when  both  cannot  stand, 
the  conflict  being  such  as  to  be  beyond  the 
possibility  of  being  removed  by  any  evidence 
admissible  under  the  tssaes. 

When  appellee  turned  to  go  upon  the  cross- 
ing, the  car  was  more  than  160  feet  away. 
He  did  not  know  a  car  was  approaching  at 
the  rate  of  40  miles  per  hour.  Had  he  seen 
the  car  when  that  distance  away,  and  there 
waa  nothing  to  lead  him  to  believe  that  It 
was  running  any  faster  than  the  ordinary 
rate  ot  speed,  his  attempt  to  cross  the  track 


In  front  of  the  car  would  not  have  been,  as 
matter  of  law,  negligence.  An  attempt  to 
cross  in  front  of  a  street  car  running  at 
an  ordinary  rate  of  speed,  50  feet  distant,  la 
not.  as  matter  of  lavr,  negligence.  Welle  v. 
Brooklyn,  etc..  Ry.  Co.,  58  Hun,  389,  12  N. 
Y.  Supp.  67.  Appellee  had  the  right  to  cross 
the  track,  and  his  right  was  not  Inferior  to 
appellant's  right  to  pass  over  the  crossing. 
Each  was  required  to  exercise  his  right  so  as 
not  to  Interfere  with  the  right  of  the  other. 
Citizens'  SL  R.  Co.  v.  Damm,  25  Ind.  App.  611, 
68  N.  B.  564.  In  Cincinnati  St  Ry.  Co.  v. 
Whltcomb,  66  Fed.  915,  14  C.  C.  A.  183.  It  is 
held  that  It  la  not  the  law  that  persons  cross- 
ing street  railway  tracks  in  a  city  are  obliged 
to  stop,  as  well  as  look  and  listen,  before  going 
over  such  tracks,  unless  thwe  is  some  circum- 
stance which  would  make  that  ordinarily 
prudent  See,  also,  O'Neal  v.  Dry  Dock,  etc, 
B.  Co.  (N.  Y.)  29  N.  B.  84;  BvansvlUe,  etc, 
B.  Co.  V.  Gentry,  147  Ind.  408,  44  N.  E.  311, 
87  L.  B.  A.  378,  62  Am.  St  Bep.  421.  The 
rule  is  well  settled  that  a  street  railway 
crossing  la  a  place  of  danger,  and  that  a 
person  approaching  such  a  crossing  Is  requir- 
ed to  use  the  caution  of  an  ordinarily  pru- 
dent person.  He  must  look  and  listen  before 
attempting  to  cross,  but  whether  he  must 
stop  must  depend  upon  the  circumstances  of 
the  particular  case.  See  Marchal  v.  Indian- 
apolis St  Ry.  Co.,  28  Ind.  App.  133,  62  N. 
B.  286,  and  cases  there  cited.  While  the 
failure  of  those  in  charge  of  the  car  to  give 
the  required  signals  would  not  excuse  ap- 
pellee from  the  exercise  of  due  care,  yet  the 
Jury  might  consider  that  fact  in  connection 
with  all  the  circimsstances  attending  the  ac- 
cident in  passing  upon  the  conduct  of  ap- 
pellee. Louisville,  etc.  R.  Co.  r.  William^ 
20  Ind.  App.  676,  61  N.  B.  128.  The  Jnry 
found  by  the  general  verdict  that  appellee 
was  in  the  exercise  of  due  care,  and  the 
interrogatories  cannot  be  said  to  be  incon- 
sistent with  that  finding. 

Witnesses  were  permitted  to  testify,  ovor 
appellant's  objection,  as  to  the  speed  of  ap- 
pellant's cars  at  the  place  in  question  for 
10  days  preceding  the  accident  The  com- 
plaint averred  tliat  the  car  was  running  at 
the  high  and  dangerous  speed  of  40  miles 
an  hour.  The  question  before  the  Jury  waa 
whether  the  speed  of  the  car  at  the  time 
and  place  of  the  accident  waa  so  great  as  to 
amount  to  negligence.  There  was  some  con- 
flict as  to  the  rate  of  speed  of  the  particular 
car.  Under  such  circumstances,  it  has  been 
held  in  this  state  that  the  evidence  above 
complained  of  Is  admissible.  In  Chicago, 
etc..  B.  Co.  V.  Spllker,  134  Ind.  380^  88  N. 
B.  2S0,  84  N.  B.  .218,  tbe  precise  question 
here  presented  was  determined  adversely  to 
appellant  In  that  case  the  court  said:  "We 
do  not  think  this  evidence  prejudiced  the 
case  of  appellant.  The  accident  occurred  on 
tbe  18th  day  of  October.  The  question  be- 
fore the  Jury  was  whether  the  speed  of  tbe 
train  on  that  day,  at  the  time  and  plactt  of 


Digitized  by 


Google 


nu 


OBOZKB  ▼.  PSOPLS, 


489 


UiQ  accident  was  so  great  as  to  amount  to 
negligence  on  the  part  of  appellant  There 
was  some  Tariatlon  in  the  evidence  as  to  the 
exact  rate  at  speed  on  that  occa^on.  The 
evidence  here  objected  to  was  by  way  of 
tompartson,  that,  by  knowing  how  the  restl- 
bnle  train  ran  on  other  days  about  that  tlm^ 
particularly  close  before  the  day  of  the  acci- 
dent, the  Jury  might  have  some  aid  in  judg- 
ing how  fast  the  train  did  run  on  the  day  in 
question."  The  doctrine  of  the  above  case 
has  not  been  overruled.  It  is  applicable  to 
the  point  in  question,  and  la  controlUug  here. 
Judgment  affirmed. 

cm  lU.  404 

OBOZBB  V.  PEOPLE  ex  rel.  HANBBBG. 
CTbunty  Treasurer.* 

(Sapreme  Court  of  Illlwda.  Dec  16. 190S.) 

r/.XATION  —  VALUATION  OF  RBAL  ISTATB- 

TIKS-aTATUTOS— 0ON8TRU0TI0N-O0N- 
STITUTIONAL  PROVISIONS. 

1.  A  statute  sboald  be  bo  construed  that,  If 
it  caa  be  prevented,  no  clause,  senteDce,  or 
word  ^oll  be  auperfluous,  void,  or  iaaignifirant, 
bat  every  sentence  and  word  shall  be  given  Its 
ordinary  meaning  and  acceptation. 

2,  Act  Feb.  25,  1898  (Hard's  Rev.  St  1901,  p. 
14&1),  entitled  "Ad  act  for  the  assessment  of 
property,"  etc,  provides  that  all  real  property 
subject  to  taxation  shall  be  listed  and  assessed 
for  1899,  and  every  fourth  year  thereafter, 
with  reference  to  the  amount  owned. on  the  let 
day  of  April  in  the  year  of  assessment.  Sec- 
tion 12  provides  for  the  making  of  lists  by  the 
assessor  showing  the  value  which  has  been  add- 
ed to  Tarioua  tracts  by  new  or  added  improve- 
ments, and  the  amount  of  the  diminution  In 
value  on  account  of  tbe  deetruction  of  or  injury 
to  improvements  or  trees,  or  by  the  removal  of 
structures.  Section  14  directs  the  assessor  to 
determine  the  amount  of  any  change  iu  the 
value  of  nny  tract  of  land,  and  to  add  to  or  de- 
duct from  the  asseasment  accordingly.  Eeld. 
that  the  power  given  the  assessor  by  sectloa  14 
Id  years  intervening  the  years  of  general  as- 
sessment Is  merely  to  increase  or  decrease  the 
assessment  of  property  in  accordance  with  the 
ehan|p>d  valuation  resnlting  from  the  causes 
mentioned  in  sectltm  12,  and  there  can  be  no 
general  Increased  valuation  In  assessed  proper- 
ty in  years  intervening  the  qusdrennial  assess- 
ment years  for  other  pnrposes  than  those  men- 
tioned In  said  section  12. 

8.  Const,  art.  9,  1 1,  providing  that  each  per- 
son and  corporation  shall  pay  a  tax  in  propor- 
tion to  the  Tslae  of  his,  ner,  or  its  property, 
does  not  require  mathematical  uniformity  in 
assessments;  and  the  four-year  period  few  re- 
assessment of  property  fixed  by  Act  Feb.  2S. 
1808  (Uurd's  Rev.  St.  1901,  p.  1^),  Is  not  an 
unreasonHble  one,  and  does  not  Infringe  snch 
constitutional  provlidoD. 

Appeal  from  Oook  Goon^  Oomt;  O.  N. 
Carter,  Judge. 

Action  by  tbe  people,  on  the  relation  of 
John  J.  Han  berg,  county  treasurer,  against 
Samuel  A.  Crozer.  From  a  judgment  for  re- 
lator, Pendant  aK>ealB.  Bevened. 

Taylor  &  Martin,  for  appellant.  James  H. 
Wllkersou.  Co.  Atty.,  William  P.  Stmck- 
mann,  Asst  Oo.  Atty.,  and  Frank  U  Sh^ard, 
for  appellee. 
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SCOTT,  J.  This  is  an  appeal  from  a  Judg- 
ment and  order  of  sale  for  taxes  of  1902, 
entered  against  the  real  estate  of  appellant 
on  tbe  28th  of  July.  1903,  by  tbe  county  court 
of  Cook  county.  111.  In  1899  tbe  board  of 
assessors  in  that  county  assessed  the  real  es- 
tate Involved  In  this  proceeding,  which  is  lo- 
cated in  the  town  of-Soutb  Chicago,  in  Cook 
county,  at  tbe  sum  of  $86,205,  The  board  of 
review  In  that  year  Increased  the  valuation, 
fixing  It  at  $90,516.  l^e  State  Board  of 
Blqnalization  in  the  same  year  decreased  the 
valuation,  fixing  it  at  $85,889;  and  upon  this 
latter  valuation  taxes  were  extended  against 
the  property  for  the  years  1899,  1900,  and 
1901.  In  1902  the  board  of  review  of  Cook 
county  notified  10  owners  of  taxable  real 
estate  In  the  town  of  South  Chicago,  in  that 
county,  of  a  proposed  increase  In  the  assess- 
ment of  iUl  the  real  estate  in  tbe  town  of 
South  Chicago.  In  pursuance  of  Bucb  no- 
tice, and  after  a  hearing,a  horizontal  Increase 
was  -made  In  the  valuation  of  all  the  real 
estate  In  that  town;  and  In  accordance  with 
that  action  tbe  valuation  of  appellant's  real 
estate  was  increased  to  and  fixed  at  the  sum 
of  (105,000  by  the  board  of  review,  and  taxes 
were  extended  against  this  property  npon 
this  latter  valuation  for  the  year  1902.  Ap- 
pellant paid  all  the  taxes  extended  against 
the  property  In  question,  computed  upon  a 
valuation  of  $85,869— that  ^being  the  valua- 
tion fixed  in  1899— but  declined  to  pay  the 
taxes  extended  upon  the  TsioatloD  in  excess 
of  $86,889;  the  sum  of  the  taxes  extended  on 
such  Increase  in  the  valuation  being  $1,- 
125.11.  The  county  collector  applied  to  the 
county  court  at  the  July  term,  1903,  for  Judg- 
ment against  the  property  for  these  unpaid 
taxes,  whereupon  appellant  appeared  and 
filed  his  written  objections,  the  substance  of 
which  was  that,  under  tbe  law  of  this  state, 
real  estate  was  to  be  assessed  In  the  year 
1899,  and  quadrennially  thereafter,  and  that 
Its  assessed  valuation  could  not  be  increased 
in  any,  of  tbe  Intervening  years  between  1899 
and  1903  unless  new  or  added  improvements 
were  placed  thereon  after  April  1,  1899, 
while  the  position  of  appellee  Is  that  the  as- 
sessing ofilcers  have  the  power  to  increase  or 
reduce  the  assessment  of  real  estate  during 
the  Intervening  years  If  the  actual  value  of 
such  real  estate  changes,  from  any  cause 
whatever,  during  those  years.  The  issue 
thus  presented  Is  tbe  only  matter  for  our  de- 
termination, and  Involves  a  construction  of 
certain  sections  of  "A-n  act  for  the  assess- 
ment of  property  and  providing  the  means 
therefor,  and  to  repeal  a  certain  act  therein, 
named,"  approved  February  26,  1898,  in  force 
July  1,  1898  (Hurd's  Rev.  St  1901,  p.  1494). 
Section  0  of  that,  act,  so  far  as  applicable, 
provides:  "All  real  property  subject  to  taxa- 
tion under  the  general  revenue  laws  of  tLe 
state,  includlD^  real  estate  becoming  tax- 
able for  the  first  time  stLsli  be  listed  in  the 
name  of  tbe  owner  thereof      lacli  omers, 
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or  peraons  required  by  law,  or  tbelr  agents, 
or  the  otHceiB  provided  by  law,  and  asaessed 
for  the  year  one  tbouaand  eigbt  hundred  and 
zdnety-nlne  (I89D),  and  erery  fourth  year 
thereafter,  with  r^erence  to  the  amount 
owned  on  the  first  day  of  April  In  the  year 
In  which  the  same  Is  assessed,  including  all 
property  purchased  on  that  day.  which  as- 
sesament  aball  be  known  as  the  genwal  aa- 
sessment,  and  as  modified  or  equalized  or 
changed  as  provided  by  law,  shall  be  the  aa- 
aeasment  upon  which  taxes  shall  be  IcTied' 
and  extended  during  the  quadrennial  period 
for  which  the  same  Is  made."  Section  10 
requires  the  county  clerk,  before  April  1, 
1889,  and  every  fourth  year  thereafter,  to 
furnish  duplicate  lists  of  real  estate  to  t>e 
assessed,  and  annually  to  make  up  lists,  in 
duplicate,  of  real  estate  which  Is  taxable  and" 
real  estate  which  shall  become  taxable  for 
the  first  time  and  which  Is  not  already  listed, 
and  lists  of  real  estate  which  has  been  subdi- 
vided and  not  listed  by  the  proper  descrip- 
tion. Section  11  requires  the  assessing  of- 
ficers, on  or  before  April  Ist  in  each  year,  to 
call  upon  the  clerk  and  receive  the  assess- 
ment books  and  blanks  tor  that-  year.  Sec- 
tion 12  la  as  follows:  "The  assessor  shall, 
before  the  first  day  of  June  in  the  year  1899 
and  every  fourth  year  thereafter,  in  person 
or  by  bis  deputy,  actually  view  and  deter- 
mine as  near  as  prsctlcable  the  value  of 
each  tract  or  lot  of  land  listed  for  taxation 
as  of  the  first  day  of  April  of  eacb  year,  and 
assess  the  same  at  the  value  required  by 
law,  setting  down  the  sum  in  proper  columns 
prepared  therefor  in  duplicate  books  furnish- 
ed him.  In  making  such  assesBments  he' 
shall  set  down  his  valuation  of  Improved 
tracts  and  lots  in  one  column,  and  his  value 
of  unimproved  tracts  and  lots  In  another 
column.  He  shall,  also,  between  the  first 
day  of  April  and  the  first  day  of  June  In 
each  Intervening  year,  list  and  assess  In  like 
manner  all  real  property  which  shall  become 
taxable  and  which  Is  not  upon  the  general 
assessment,  and  also  make  and  return  a  list 
of  all  new  or  added  buildings,  structures  or 
other  Improvements  of  any  Und,  the  value  ot 
which  shall  not  have  been  previously  added 
to  or  Included  In  the  valuation  of  the  tract 
or  lot  on  which  such  Improvements  have 
been  erected  or  placed,  specifying  the  tractf 
or  lot  on  which  each  of  said  Improvements 
has  been  erected  or  placed,  the  kind  of  Im- 
provement and  the  value  which,  In  his  opin- 
ion, has  been  added  to  such  tract  or  lot  by 
the  erection  thert^of;  and  In  case  of  the 
destruction  or  Injury  by  fire,  flood,  cyclone, 
storm  or  otherwise,  ot  removal  of  any  struc- 
tures of  any  kind,  or  of  the  destruction  of 
or  any  Injury  to  orchard,  timber,  omamentaf 
trees  or  groves,  the  value  of  which  shall 
have  been  Inclijded  In  any  former  valuation 
of  the  tract  or  lot  on  which  the  same  stood, 
the  assessor  shall  determine  as  near  as  prac- 
ticable how  much  the  value  of  such  tract 
or  tot  baa  been  diminished  In  consequence' 


of  such  destruction  or  injury,  and  make  re- 
turn thereof.  And  In  case  any  assessor  ahalT 
fall  or  neglect  so  to  do,  then  the  supervisor 
of  assessment  shall,  in  the  case  of  such  new 
or  added  Improvements,  assess  the  same  ac- 
cording to  the  assessment  of  the  same  inoii- 
erty  In  the  general  assessment,  and  In  the 
case  of  such  destruction  shall  abate  from 
the  assessment  of  the  tracts  or  lots  so  dam- 
aged or  lessened  the  proper  proportion  there- 
of, estimated  according  to  the  same  prin- 
ciples; in  counties  containing  125,000  or  more 
inhabitants  such  books  shall  be  made  up  by 
townships."  Section  13  provides  that  the  as- 
sessor shall,  from  time  to  time,  make  such 
alterations  In  the  description  of  real  estate 
as  may  be  necessary,  and,  where  It  has  been 
subdivided  since  making  the  general  assess- 
ment, shall  change  the  descriptions  to  cor- 
respond with  the  subdivisions,  and  properly 
distribute  the  assessment  according  to  the 
new  descriptions,  and.  In  case  of  a  vacation 
of  a  subdivision,  shall  make  readjustment  of 
the  assessment  accordingly.  Section  14  of 
the  act  Is  as  follows:  "On  or  before  the  first 
day  of  June  la  each  year,  other  than  the 
year  of  the  general  assessment,  the  assessor 
shall  determine  the  amount.  In  his  opinion, 
of  any  change  In  the  value  of  any  tracts  or 
lots  or  lands,  if  any  such  change  has  taken 
place  and  Is  not  already  entered  In  the  as- 
sessment books,  determining  such  change  In 
value  as  of  the  first  day  of  April  of  that  year, 
and  add  to  or  deduct  from  the  assessment 
accOTdingly,  setting  down  the  amount  of  such 
change  In  a  proper  column  In  the  asseasment 
books."  Section  34  of  the  act  requires  the 
board  of  review  to  meet  each  year  for  the 
purpose  of  revising  the  assessment  of  prop- 
erty, and  authorizes  them  to  revise  the  en- 
tire assessment,  or  any  part  thereof,  of  any 
taxpayer.  Section  88  of  the  act  authorizes 
and  requires  the  board  of  review,  In  counties' 
containing  125,000  or  more  inhabitants,  to 
meet  from  time  to  time,  and  whenever  nec- 
essary, to  consider  and  act  upon  complaints, 
and  to  further  revise  the  assessment  of  real 
property  as  may  be  Just  and  necessary.  By 
section  35  this  board  Is  given  full  power  over 
the  assessment  of  any  individual  or  corpora- 
tion, and  has  full  power  over  the  assessment, 
and  may  do  anything  In  regard  thereto  that 
the  assessors  might  and  could  originally  have 
done,  and  Is  further  authorized  to  equalize 
the  entire  assessment  of  real  or  personal 
property  by  increasing  or  reducing  tht 
amount  thereof  in  any  township  or  any  pot- 
tlon  of  the  county  as  may.  In  their  opinion, 
be  Just,  upon  notice  to  not  less  than  10  own- 
ers of  property  in  such  portion  of  the  county. 
Section  23  provides:  "In  counties  having  a 
board  of  assessors,  such  board  shall  meet  on 
the  first  Monday  of  June  in  each  year  for 
the  purpose  of  revising  the  assessment  of 
real  property."  Section  25  provides:  Tbs 
ofilce  of  the  board  of  assessors,  the  connty 
supervisor  of  assessments  and  the  cooDty  as- 
sessor shall  be  open  all  the  year  during  Iniil* 
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ness  taoura  to  bear  or  receive  complaints  or 
■uggeatlooi  tbat  real  property  baa  not  beeo 
asseBsed  at  proper  ralnatloa."  No  Improve- 
ments  of  as;  kind  bad  been  placed  upon  tiie 
real  estate  Involved  since  April  1,  1889. 

It  Is  argued  on  bebalf  of  appellee  tbat  sec- 
tion 14  autborlzes  the  assessor  to  reassess,  la 
any  year  Intervening  the  years  of  the  general 
assessment,  any  real  prop»ty  the  value  o'f 
wblcb  shall  bare  changed  since  the  last  gen- 
eral assessment;  and  it  Is  urged  that  the 
language  of  section  23,  providing  for  the 
revision  of  the  assessment  of  real  property 
each  year,  and  the  provision  that  the  office 
of  the  board  of  assessors  shall  be  <^en 
thronghout  the  year  to  receive  complaints 
that  real  property  has  not  been  assessed  at 
a  proper  valuation,  when  taken  In  connection 
with  tbe  language  contained  In  section  9,  to 
the  effect  that  the  general  assessment,  m 
modified  or  equaled  or  changed  as  pro- 
vided by  law,  shall  be  the  assessment  upon 
wblcb  taxes  shall  be  extended  during  the 
qnadrennlal  period,  warrants  the  conclusion 
tbat  such  was  the  legislative  Intent,  and  that 
the  modifications  or  changes  contemplated  by 
the  language  above  italicized  might  extend 
to  a  reassessment  of  all  the  real  estate  In 
the  connty,  without  any  reference  to  any 
change  In  the  condition  of  the  ImproTemeuts, 
orchards,  etc.,  thereon;  and  it  is  also  said 
tbat  tbe  provision  authorizing  the  board  of 
review  to  meet  from  time  to  time  to  further 
revise  the  assessment  of  real  property,  as 
found  In  section  88,  lends  support  to  this 
Tlew. 

It  is  a  cardinal  mle  of  c<ni8tmctlon  tbat  a 
statute  should  be  so  construed  that,  if  it  can 
be  prevented,  no  clause,  sentence,  or  word 
shall  be  snperflnons,  void,  or  inslgnl0cant. 
but  that  it  shall  be  so  construed,  if  possible, 
tbat  every  sentence  and  word  shall  be  given 
Its  ordinary  meaning  and  acceptation.  Deck- 
er T.  Hughes,  68  111.  33;  Thompson  v.  Bul- 
BOn,  78  111.  277;  Perteet  r.  People.  65  111. 
280.  In  the  last  case  the  following  language 
from  Lord  Coke  is  quoted:  "The  good  ex- 
positor makes  every  sentMice  have  its  opera- 
tion; gives  effect  to  every  word;  will  not 
construe  it  so  that  anything  shall  be  vain  or 
snperfloous,  but  so  expressed  that  one  part 
of  the  act  may  agree  with  the  other,  and  all 
may  stand  together."  We  think  it  plain, 
lii  tbe  flret  instance,  that  In  enacting  section 
9  the  Legl^latnre  had  in  view  the  fact  that 
the  values  of  real  estate,  taking  the  entire 
state  Into  contideratlon,  as  a  general  prop- 
osition, do  not  change  greatly  throughout  a 
period  of  four  years,  or  that,  if  considerable 
changes  do  occur,  they  are  changes  common 
throughout  a  considerable  extent  of  territory, 
so  that  no  particular  injustice  could  be  an- 
ticipated to  any  taxpayer  or  body  of  tax- 
payers as  a  result  of  extending  the  taxes  for 
fonr  consecutive  years  upon  tbe  one  general 
Assessment.  The  twelfth  section  provides 
for  tbe  making  of  lists  by  the  assessor  show- 
ing the  value  which  has  been  added  to  the 


various  tracts  of  real  estate  by  new  or  added 
improvementa,  and  the  amount  of  the  diminu- 
tion that  has  occurred  In  the  value  of  ttie 
various  tracts  on  account  of  tbe  destructlou 
of,  or  lojtiry  to,  tbe  improvements  or  trees 
or  groves  thereon,  or  by  the  removal  of 
Btmctures  of  any  kind  therefrom.  That  sec- 
tion, in  itself,  does  not  provide  for  any  in- 
crease or  decrease  in  tbe  assessment.  Tbe 
only  authority  found  for  making  a  ctuinge 
in  the  valoatlons  by  the  assessor  is  contained 
in  section  14,  which  directs  him  to  "deter^ 
mine  the  amount  in  bis  opinion  of  any  change 
in  the  value"  of  any  tract  of  land,  and  to 
add  to  or  deduct  from  the  assessment  ac- 
cordingly. Without  this  provision  In  section 
14.  the  provision  In  section  12  would  be  nu- 
gatory; but  If  the  provision  in  section  14  has 
the  meaning  contended  for  by  appellee,  and 
authorizes  a  reassessment  of  any  property 
whenever  Its  value  changes,  then  the  provi- 
sion contained  in  section  12  authorizing  and 
directing  the  assessor  to  make  the  list,  there- 
in showing  an  Increase  or  decrease  In  value 
on  account  of  a  change  in  tbe  condition  of 
the  improvements  or  orchards,  etc.,  would 
be  entirely  meaningless,  superfiuotis,  and  use- 
less, and  would  have  no  effect  whatever, 
because,  by  section  14,  in  tbe  view  of  appe- 
lant, tbe  assessor  is  required  to  reassess  all 
property  where  there  has  been  an^  change 
In  its  value  frdm  any  cause  whatsoever; 
and.  If  the  law  requires  him  to  do  this, 
what  purpose  could  be  served  by  providing 
in  section  12  tliat  he  should  make  a  list 
showing  changes  in  the  valna  of  part  of  the 
real  estate  onlyT 

In  our  judgment,  section  14  was  Intended 
only  for  the  purpose  of  requiring  the  assessor 
to  make  effective  on  the  assessment  roll  the 
changes  In  value  shown  by  the  Information 
gathered  by  him  in  accordance  with  tbe 
provisions  of  section  12.  To  hold  otherwise 
would  require  us  to  disregard  entirely  tliat 
portion  of  section  12  providing  for  the  mak- 
ing of  such  lists  showing  tbe  changes  In  the 
value  of  the  Improvements,  orchards,  etc., 
on  certain  real  estate.  It  Is  to  be  observed, 
however,  that  in  the  Intervening  years  It  is 
the  duty  of  the  assessor  to  assess  real  estate 
wblcb  shall  become  taxable  that  year  for 
the  first  time,  and  to  assess  real  estate 
which  Is  taxable,  but  which  is  not  already 
upon  tbe  assessment  roll,  and  to  dlstrlbnte 
the  assessed  value  of  a  tract  that  has  been 
subdivided,  among  the  subdivl^ons  thereof, 
and  to  consolidate  the  assessments  where 
a  subdivision  has  been  vacated;  and  It  Is  to 
such  powers  and  duties  aa  these.  Including 
tbe  duty  to  change  the  valuation  where 
made  necessary  by  changes  In  the  improve- 
ments, orchards,  etc.,  that  the  authority  giv- 
en the  board  of  assessors  to  revise  the  assess- 
ment of  real  property,  and  to  hear  com- 
plaints concerning  the  assessment  of  real 
estate  In  tbe  years  intervening  the  years  of 
the  general  assessment,  must  be  referred; 
and  likewise  ttie  power  given  tbe  board  of 
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review  to  increase  or  reduce  the  entire  as- 
vessmeot  of  real  property,  and  the  power, 
fsom  time  to  time,  and  whenever  necessary, 
to  consider  complaints  and  further  revise  the 
assessment  of  real  propraty,  so  far  as  such 
iDterveniag  years  are  concerned,  gives  power 
ooly  over  such  assessments  as  we  have  here- 
inabove held  the  assessor  has  the  power  to 
make  In  such  years.  The  language  in  section 
9  providing  for  a  modification  or  ctiange  of 
the  general  assessment  cannot  be  said,  with 
reason,  to  contemplate  any  particular  change 
or  modification,  if  considered  in  connection 
with  that  section  alone;  and,  when  read 
with  the  sections  which  follow.  It  may  as 
well  be  argued  that  the  words  of  section  9 
contemplate  only  such  changes  and  modlfica- 
ttons  as  are  within  the  terms  of  sections  12 
and  13,  as  that  they  contemplate  a  reassess- 
ment of  any  or  all  the  real  estate  on  the  as- 
BOBSment  roll.  Sectiod  14  ouinot  be  held  to 
aathorlBe  the  assessor  to  make  any  increase 
or  decrease  in  the  valuation  of  any  real  es- 
tate during  any  year  intervening  the  gen- 
eral aasesament^  except  sucb  increase  or  de- 
crease as  Is  antldpated  hj  section  12  of  the 
act 

Patting  tbia  constrnctlon  on  this  statute 
makes  each  and  every  part  thereof  effective. 
Where  the  powers  given  the  board  of  re- 
Ttow  and.  tbB  board  of  asBessora  are  general, 
aa  ber^  It  ma  intended  Vy  the  Legislature 
to  make  sn^  provlstons  broad  enough  to 
cover  tbetr  duties  both  in  the  years  of  tbe 
general  asaesBment  and  in  tbe  Intnrvenlng 
years;  and,  bo  far  as  the  intervening  years 
are  concerned,  these  powers  are  limited  by 
tfao>  sections  which  precede,  In  the  manner 
we  have  above  Indicated. 

It  la  suggested  that  tbe  purpose  In  providr 
Ing  for  quadrennbll  anessmenta  was  to  save 
tbe  expense  of  a  new  assessment  of  all  the 
real  eatote,  which,  it  is  said,  In  a  county  like 
Cook,  irottld  tw  cmriderable.  If  this  argu- 
ment proves  anything.  It  provea  too  much. 
If  aectlMi  14  antboricet  the  aBsessor  to 
change  tbe  valuation  of  all  tractB  the  actual 
values  of  which  bare  changed,  it  necesBarily 
alBo  reqnlreB  blm  to  ascertain  the  present 
talne  at  each  and  every  tract;  for  tbe  pur* 
pose  of  determining  wbetfanr  any  change 
should  be  made  in  Its  valuatkm.  We  think 
tt  fair  to  conclude  that  tbe  most  w^oislve 
portion  of  the  work  of  making  a  new  aBsesa- 
ment,  and  the  one  requiring  the  greatest 
skill  and  care.  Is  the  ascertalnm^it  of  the 
value  of  the  property.  This  portion  of  the 
work,  so  fftr  as  real  estate  Is  concerned,  by 
appellee's  argument  must  be  done  each  y«ir; 
and,  on  the  same  theory,  we  would  be  re- 
qnbred  to  bold  that  the  Legislature  provided 
Cor  a  generaX  quadtennlal  assessment  tar  the 
wole  purpose  of  saving  ttte  comparatively 
trifling  expense  of  rewriting  tbe  assessment 
roll  each  year. 

Reliance  Is  also  placed  niran  section  1  of 
arttde  9  of  tbe  Oonstltntion,  which  provides 
that  each  person  and  corporation  shall  pajr 


a  tax  In  proportion  to  the  value  of  blB,  her, 
or  its  property;  and  it  is  said  that  this  n- 
qulrement  is  not  complied  with  where  quad- 
rennial Bsaessments,  <Hily,  are  provided  for, 
and  where  the  law  requlros  an  annual  ez- 
tension  of  the  tax,  because  in  the  IntorveO" 
lug  years  change 8  in  the  value  of  varloni 
tracts  ot  real  estate,  aside  from  those  aur 
ticipated  by  section  12  of  the  act  will  oc- 
cur. Absolute  and  mathematical  uniformity 
cannot  exist  By  our  present  system,  taxes 
are  paid  for  each  year.  Tbe  Legislature  flxei 
an  arbitrary  date  (April  Ist)  In  that  year  as 
tbe  date  when  the  property  shall  be  taken. 
On  tbe  succeeding  day  the  real  estate  of  one 
man,  of  great  value  on  April  let  may,  by 
fire  or  other  calamity,  be  made  worthless, 
and  so  remain  until  December  31st  while  the 
proper^  of  bis  neighbor  may  continue 
throughout  the  year  of  the  same  value  as  on 
April  iBt;  and  he  who  has  sustained  toss  Is 
thus  compelled  to  pay  taxes  for  an  entire 
year  on  a  valuation  much  greater  than  the 
property  had  throughout  the  year.  The  only 
method  by  which  taxation  could  be  made  ex- 
actly and  absolutely  uniform,  and  in  propor- 
tion to  the  value  of  the  property,  would  be 
by  ascertaining  ttB  value  throu^out  tbo  en- 
tire year,  and  fixing  its  aaaessed  value  ae* 
cordlngly.  This  would  be  impracticable,  as 
it  would  require  tbe  asseseor  to  asBeas  tbe 
property  on  each  and  every  day  of  the  year, 
and  to  take  an  avmge  of  the  vaiiom  asiBsii 
mentB.  If  the  tazsB  for  one  year  may  be  ex- 
tended upon  the  valuation  of  the  property 
flzed  on  a  certain  day,  wby  may  not  flw 
taxes  for  a  longw  praiod  be  dso'  extended 
upon  tliat  valuation,  if  that  peitod  be  not  nn> 
reasonable  in  length?  And  where  ttie  prop- 
erty assessed  is  zeal  estate,  tour  years  can- 
not be  deemed  Qnxesaonabl&  The  Gonstito* 
tiOQ  does  not  require  tbe  General  Aatem- 
bly  to  cause  taxes  to  be  levied  each  year. 
All  that  it  IB  required  to  do  Is  to  provide 
Bucta  revenue  as  may  be  needful,  by  levy^ 
Ing  a  tax  by  valuation;  and,  tor  angbt  ttiat 
appear^  It  might  make  the  levy  but  once  In 
four  years,  mn^tny  the  tax  payable  in  an- 
nual installmentSt  or  otherwise,  as  it  saw 
flt  which  would  raBolt,  as  now,  in  tbe 
tension  of  the  tax  for  a  four-year  potod* 
i^on  one  and  the  same  asBesBment 

We  ther^we  bold  that  the  assessor  and 
die  board  of  review  are  wlUmnt  power.  In 
the  years  Intervening  the  years  of  ttie  gen- 
eral assessment  to  increase  the  assesaed 
valuation  of  real  estate^  except  in  tnstanoea 
where  new  or  added  bulldlngB,  stroctnreB;  or 
other  Improvements  of  some  kind  shall  have 
been  placed  upon  the  reel  estate  to  question 
aftw  April  1st  of  the  year  of  the  general  as- 
seasment^  and  an  vrlthout  power  to  decrease 
the  valuation  durii^  the  Intervening  years 
except  where  the  value  of  toe  real  estate  has 
been  diminished  after  April  1st  of  the  year 
of  tbe  general  assessment  by  the  destnutlOB 
or  injury  by  Are,  flood,  cyclone,  storm,  or 
otherwise,  or  removal*  of  any  stroctores  of 


Digitized  by 


Google 


111.) 


LANG  V.  ilETZQER. 


493 


an;  kind,  or  b7  tbe  dCBtnictlon  of  or  injury 
to  orchard,  timber,  ornamental  trees,  or 
groves. 

.  The  Judgment  of  the  county  court  will  be 
reTersed,  and  the  cause  remanded  to  that 
court,  \fltb  directions  to  the  county  court  to 
enter  a  Judgment  eustainlng  the  objections 
filed  by  the  objector  In  that  court  Reversed 
and  remanded,  with  directions. 


(206  111.  475) 

LANG  T.  MBTZGBR  et  aL 

(Supreme  Court  of  llIinoiB.    Dec.  16,  1903.) 

TRUSTS  —  TRUSTEE  —  VIOLATION  OF  DOTY  — 
CO. WERSiON— RESTORATION  OF  PROPERTY- 
EVIDENCE  —  SUFFICIENOY  —  PLEADINGS  — 
ALLEGATIONS— APPBIAL  —  REVERSAL  —  PRO- 
UEBUINQS  BELOW. 

1.  Wliere  a  cause  is  reversed  and  remanded 
Kcnerally,  and  without  any  epeci&c  directions, 
by  the  Appellate  Court,  the  lower  court  ia  not 
required  to  proceed  according  to  the  opinion 
of  the  Appellate  Court,  but  may  permit  a 
change  in  the  pleadings,  and  may  near  the 
cause  de  novo. 

2.  A  trustee  cannot  be  charged  with  a  vio- 
lation of  his  truBt  by  releasing  a  deed  of  tmet 
purporting  to  secure  a  loan  of  trust  funds,  with- 
out first  obtaining  a  repayment  of  the  loan, 
where  Id  fact  no  such  loaji  was  ever  made,  the 
papers  pnrporting  to  make  the  loan  being  a 
■ham. 

S.  Where  a  bill  alleges  that  a  trustee  made 
a  loan  of  trust  funds,  secured  by  a  deed  of 
trust,  and  released  the  deed  without  obtaining 
repayment  of  the  loan,  complainant,  in  the  ab- 
sence of  any  amendment  to  the  bill,  cannot 
claim  a  Uen  on  the  land  described  ia  the  deed 
of  trust,  on  the  theory  that  the  trustee,  after 
a  conversion  of  the  trust  funds,  purchased  the' 
land  with  his  own  money,  to  take  the  place  of 
the  funds  converted. 

'4  The  record  of  a  judgment  of  a  coun^ 
court  approving  the  report  of  an  eiecutor  fs 
not  admissibU  against  a  stranger  to  the  pro- 
ceeding. 

5.  Toe  d9Clarations  of  a  grantor  In  a  deed  of 
trustj  made  after  the  execution  thereof,  Im- 
pugning the  title  to  the  land  conveyed,  are  not 
cidence  against  the  grantee. 

6.  Letters  written  by  a  husband,  prior  to  his 
joining  with  his  wife  in  a  deed  of  trust  con- 
veying the  wife's  real  estate,  in  which  he  had 
an  inchoate  dower  right  and  homestead  right, 
tending  to  show  that  be  had,  as  trustee,  invest- 
ed trust  funds  in  the  land,  were  admissible 
against  the  grantee:  the  latter  being  a  privy 
in  estate  to  the  husband. 

7.  Letters  written  by  a  trostee  which  t^nd  to 
show  that  he  had  Invested  the  trust  funds  In 
certain  real  estate  were  insufficient  to  enable 
the  beoeficiary  .to  claim  the  property  where 
it.  conclusively  appenred  that  he  did  not  invest 
any  part  of  the  trust  funds  therein,  or  anything 
that  they  represented;  the  declaratloiiB  in  the 
letters  being  false,  and  made'  for  the  pnrpose 
of  TOvering  up  his  conversion  of  the  trust  funds. 

Appeal  from  Appellate  Ooort,  First  Dis- 
trict 

Suit  William  Metsger  and  others  against 
Anna  N.  Zjins  and  otben.  From  a  decree 
for  plalntlffB,  affirmed  by  the  Appellate  ODurt 
(101  IlL  App.  380),  defendant  Lang  appeals^ 

AfHrmed. 

Herman  B.  Wlcbersbam,  for  appelant 
Kdgar  L.  Masters  (Klckham  Scanlan,  of  coun- 
sel), for  appellees. 
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BIGKS,  J.  This  Is  an  appeal  from  a  judg- 
ment of  the  Appellate  Court  for  the  First 
District  afflrmiug  a  decree  of  the  circuit 
court  of  Cook  county  for  a  foreclosure  and 
sale  under  a  trust  deed  In  favor  of  appellee. 
The  trust  deed  in  question  was  dated  June 
14,  1S95,  aiid  was  executed  by  Mary  Preg- 
ler  and  her  husband,  Louis  Prcgler,  end  con- 
veyed lots  3,  4,  5,  and  6  In  Gehrke's  subdi- 
vision of  part  of  lot  6  In  Ricbon  &  Bauer^ 
mulster^s  subdivision  of  the  west  half  of 
the  northeast  quarter  of  section  25,  township 
40  north,  range  13  east  of  the  third  principal 
meridian,  in  Cook  county,  to  secure  the  pay- 
ment of  one  principal  note  for  |3,000,  due 
three  years  after  date,  and  six  Interest  notes, 
each  for  the  sum  of  $90,  payable  semiannual- 
ly thereafter  on  the  14th  days  of  December 
and  June,  all  of  said  notes  bearing  Interest 
at  the  rate  of  6  per  cent.,  and  all  payable  to 
the  order  of  the  makers  and  Indorsed  in 
blank,  which  trust  deed  was  made  to  Charles 
Fleischer  as  trustee  for  the  legal  holder  of 
said  notes.  The  bill  was  med  the  13th  day 
of  September,  1897,  and  appellant  and  a 
number  of  other  persons  were  made  defend- 
ants thereto. 

Appellant  answered  the  bill,  and  also  Qled 
her  cross-bin,  In  both  of  which  she  set  forth 
that  on  February  16,  1885,  Josef  Baback,  her 
father,  died  testate,  and  that  his  will  was 
duly  admitted  to  probate  on  February  25-, 
18S5,  and  letters  testamentary  issued  to  Louis 
Pregler;  that,  In  addition  to  making  Louis 
Pregler  executor,  the  testator  also  constitut- 
ed him  trustee,  and  In  and  by  which  testa- 
ment it  was  provided:  "I  hereby  direct  that 
all  moneys  belonging  to  me  and  collected  by 
my  executor  are  to  be  invested  at  the  highest 
Interest  possible,  upon  good  securities;  that 
if  the  Interest  upon  such  investments  shall 
prove  Insufficient  for  the  support  and  main- 
tenance of  my  said  wife,  then  she  may  use 
any  of  said  capital  for  sach  support.  Third, , 
after  the  death  of  my  said  wife  I  hereby  or- 
der and  direct  that  any  balance  remaining 
of  my  said  property  or  money  shall  go  to  my  . 
two  adopted  daughtei-s,  Anna  Raback  and 
Julia  Raback,  and  their  heirs  forever.  In 
equal  parts;"  that  on  December  0,  1887, 
Louis  Pregler,  having  administered  the  es-- 
tate  under  the  direction  of  the  probate  court, 
presented  his  final  account  and  report,  show- 
ing that  there  remained  In  his  bands  $4,500, 
and  that  the  account  was  approved  by  the 
probate  court,  and  the  said  sum  retained  by 
said  Pregler  as  trustee;  that  on  the  7th  day 
of  August,  1881,  Louis  Pregler,  trustee,  loan* 
ed  to  one  £mlly  Lucand  the  $4,500  so  held  by 
him  In  trust,  taking  her  note  for  that  sum, 
payable  five  years  after  its  date,  with  7  per 
cent,  semiannual  interest,  which  loan  was  se- 
cured by  a  trust  deed  given  by  said  Emily 
Lucand  to  tbe  said  Louis  Pregler,  trustee,  on 
lots  3,  4,  and  5  In  block  1,  Gehrke's  subdi- 
vision, being  the  same  property  described 
In  the  trust  deed  to  Fleischer,  as  trustee,  se- 
eorbw  the  notes  of  awellee,  except  that  ap> 
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pellee  has.  In  addition,  lot  6  of  said  subdi- 
vision; that  said  trust  deed  was  d\ily  record- 
ed August  12,  1891,  In  tbe  recorder's  office 
of  Cook  county;  that,  after  the  making  of 
the  trust  deed  to  Fleischer,  and  the  notes 
therein  described,  hj  Mary  Pregler  and  Louis 
Pregler,  Louis  Pregler,,  the  trustee,  without 
the  knowledge  or  consent  of  Magdalena  Ra- 
back,  the  widow  of  Josef  Raback,  and  cestui 
que  trust  in  the  trust  created  by  the  will  of 
said  Josef  Raback,  on  June  22,  1S95,  by  his 
formal  written  release,  released  to  Emily 
Lucand  the  deed  of  trust  bearing  date  Au- 
gust 7,  1881,  in  which  release  It  was  recited 
that  the  note  had  been  fully  paid;  that  the 
release  deed  was  given  in  fraud  and  in  vio- 
lation of  the  trust;  that  the  payment  to 
Lools  Pregler,  trustee  imder  the  will  of  Josef 
Raback,  and  the  loan  to  Emily  Lucand,  and 
■the  subsequent  release  of  the  trust  deed  by 
Louis  Pregler  to  Emily  Lucand  before  the 
maturity  of  the  note  secured  by  said  trust 
deed,  are  matters  of  public  record,  and  that 
Mary  Pregler  and  Charles  Fleischer,  trustee 
and  appellee,  as  the  holder  of  said  note  se- 
cured by  the  trust  deed  of  June  14,  1895, 
bad  full  notice  that  the  moneys  loaned  to 
Emily  Lncand  wqre  trust  funds  in  the  hands 
of  Louis  Pregler,  trustee  under  the  will,  and 
that  they  were  bound.  In  law  and  in  equity, 
to  see  that  the  trust  deed  made  by  Emily  Lu- 
cand to  Louis  Prefer  was  not  released,  or 
the  lien  acquired  thereby,  until  the  moneys 
secured  thereby  were  fully  paid;  that  they 
were  bound  to  see  to  the  proper  use,  pay- 
ment, and  application  of  the  trust  money; 
that  at  the  time  of  the  making  of  the  release 
deed  by  Louis  Pregler,  as  trustee,  to  Bmily 
Lucand,  datM  June  22,  1895,  no  moneys  pass- 
ed from  Emily  Lucand,  or  any  one  on  her  be- 
half, under  the  said  will  of  said  Josef  Ra- 
back, to  Louis  Pregler,  and  that  said  release 
deed  was  given  for  the  purpose  of  releasing 
the  trust  deed,  and  was  not  a  bona  fide  trans- 
action, but  was  In  fact  a  conspiracy  to  de- 
prive appellant  of  tbe  ralld  first  Hen  acquired 
by  the  trust  deed  made  by  Emily  Lucand; 
that  the  title  to  tbe  real  estate  included  In 
the  trust  deed  made  by  Emily  Lucand  to 
Louis  Pregler  was,  prior  to  the  making  of  tibe 
Fleischer  trust  deed,  through  the  procure- 
ment of  Louis  Pregler,  conveyed  to  Mary 
Pregler,  the  wife  of  Louis  Pregler,  and  that 
the  release  deed  executed  by  the  latter  to 
Emily  Lucand  and  the  trust  deed  executed 
to  Oharles  H.  Fleischer  were  made  for  the 
purpose  of  converting  the  funds  In  the  hands 
of  Louis  Pregler  to  his  own  use,  and  for  the 
purpose  of  destroying  the  lien  of  the  trust 
moneys  on  the  real  estate  above  described; 
that  Emily  Lucand  was  a  sister-ln-law  of 
Louis  Pregler;  that  Magdalena  Raback,  the 
widow  of  Josef  Raback,  died  September  17, 
1895,  and  that,  under  the  terms  of  the  will 
of  said  Josef  Raback,  appellant  became  en- 
titled to  one-half  of  the  moneys  In  the  hands 
of  Louts  Pregler,  trustee  under  the  will,  and 
that  appellant,  after  the  death  of  Josef  Ra- 


back, married  one  Joseph  tang,  and  that  her 
sister  Julia  married  one  Antone  O.  Pregler: 
that  she  applied  on  September  22,  1S95,  to 
Pregler,  as  trustee,  for  an  accounting  of  the 
trust  moneys,  and  the  payment  to  he^  of  tbe 
amount  due  her,  but  that  said  Pregler  refused  ' 
to  account,  and  insisted  that  she  take  in  sat- 
isfaction of  her  claim  a  note  for  |2,2S0,  se- 
cured  by  a  second  trust  deed  upon  this  same 
property,  made  by  one  John  Tanier,  to  whom 
the  property  was  conveyed  by  Mary  Pregler; 
that  the  premises  conveyed  in  the  trust  deed 
are  scant  security  tor  the  $2,2S0;  that,  aft 
er  the  property  had  been  conveyed  to  Tanier 
<which  conveyance,  she  alleges,  was  for  the 
sole  purpose  of  enabling  him  to  execute  cer- 
tain trust  deeds  set  out  in  the  bill,  among 
which  Is  one  securing  the  $2,250  note  which 
was  accepted  or  taken  by  her),  said  Tanier 
reconveyed  the  property  to  said  Mary  Preg- 
ler; that  she  is  entitled  to  |2,250,  with  In- 
terest from  August  7,  1885;  that  she  to  on- 
able  to  find  the  notes  made  by  Erally  Ln- 
cand, and  by  the  trust  deed  it  is  provided 
that,  if  default  be  made  in  the  payment, 
they  may  be  foreclosed;  alleges  default  in 
the  payment  by  Eknlly  Lucand;  makes  Wil- 
liam Metzger,  Charles  H.  Fleischer,  and  the 
defendants  to  the  original  bill  defendants  to 
the  m)88-biil:  asks  for  the  appointment  of  a 
successor  to  Louis  Pregler,  trustee  under  the 
will  of  Josef  Raback,  to  collect  $4,500  and 
Interest,  and  pay  it  over  to  her-^  prays  tbat 
the  deed  made  by  Emily  Lucand  to  Mary 
Pregler,  and  the  conveyance  by  Mary  Fresher 
and  husband  to  Bauerle,  and  the  reconv^- 
ance  from  Bauerle  to  Mary  Pregler,  and  tbe 
conveyance  by  Mary  Pregler  to  John  Tanlo', 
and  the  trust  deed  made  by  Tanier  to  Loois 
Pregler  as  trustee,  and  the  conveyance  by 
Tanier  to  Mary  Pregler,  and  each  of  them, 
be  set  aside;  that  the  trust  deed  made  by 
Emily  Lucand  to  Louis  Pregler,  trustee,  dat- 
ed August  7,  1891,  be  revived  and  establl^- 
ed  as  a  first  lien  upon  lots  3,  4,  and  6  in 
block  1,.  above  described;  that  a  receive  be 
appointed,  and  that  an  accounting  be  had 
of  the  amount  due,  and  that  Mary  Pregler. 
Individnnlly  and  as  executrix,  be  decreed  to 
pay  to  oratrlx  whatever  sum  shall  be  equi- 
tably due  on  the  notes  dated  August  7,  1891, 
'With  interest  and  costs;  and  that  In  defitult 
thereof  the  premises  be  sold. 

To  this  cross-bill  answers  were  filed 
pellee  and  Charles  H.  Fleischer,  the  trustee, 
and  others  made  defendants  thereto,  denying 
all  the  allegations  of  the  bill  In  so  fftr  as  tiiey 
charge  either  actual  or  constructive  fraud  or 
knowledge  of  fraud  on  the  part  of  Louis  Preg- 
ler, and  denying  all  knowledge  of  the  relation 
of  Louis  Pregler  to  tiie  estate  of  Josef  Raback 
or  to  the  trust  fund  In  question,  and  denyins 
all  acts  of  fraud  or  any  knowledge  of  fraad- 
ulent  acts  on  their  part,  and  d^iylng  plaintiff 
In  tiie  cross-bill  Is  entitled  to  tbe  relief  ptajed. 

The  cause  was  referred  to  the  mastw,  and 
evidoice  was  takrai  and  report  made.  A  de- 
cree was  entered  November  12,  1888,  deoee- 
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iDg  Bale  under  the  orlgiiuil  bUl,  oiider  the  trust 
deed  made  to  Charles  H.  Fleischer,  and  dis- 
missing the  crosa-blll  of  appellant  From  this 
decree  an  appeal  was  prosecuted  to  the  Appel- 
late Ciourt  for  the  First  District,  which  court 
leversed  and  remanded  the  cause  generally. 
The  cause  was  redocketed  in  the  circuit  court 
of  Cook  county,  and  re-referred  to  the  same 
master,  who  took  furth»  evidence,  and  made 
his  report  Objections  were  filed  to  the  re- 
port, and,  on  argument  overruled  by  the  chan- 
cellor; and  the  decree  now  appealed  from  was 
entered,  directing  a  sale  under  the  Fleischer 
trust  deed,  and  dlsmiaatng  the  cnwa-Ull  of 
appellant 

It  will  be  necessary  for  a  proper  under- 
standing of  this  case  to  go  to  some  extent  in- 
to the  evidence  relating  to  some  of  the  mate- 
rial features  of  It  The  evidence  shows  that 
Josef  Baback  died  February  16.  1886,  and 
that  his  will  was  probated,  as  set  forth  in  the 
bUl;  that  Louis  Premier  was  appointed  both 
executor  and  trustee  under  tile  will,  and  quali- 
fied, and  took  upon  himself  the  discharge  of 
the  duties  imposed  thereby;  that  he  made  hia 
final  report  as  execntor  December  d,  18S7. 
Quoting  from  the  final  order  of  the  court  ap- 
proving bis  report,  the  following  is  shown: 
"And  thereupon  the  said  executor  presented 
to  the  court  bis  final  account  with  the  estate 
of  said  decedent,  showing  receipts  amounting 
to  $6,161,  and  dlsbursesaents,  including  the 
amonut  paid  for  certain  notes  and  credits, 
amounting  to  $6,153.95,  leaving  a  cash  bal- 
-ance  due  said  estate  amounting  to  $7.05,  which 
balance,  together  with  the  two  Anderson  cred- 
its, amotmtlng  to  $2,500,  and  the  Wllkaiyorz 
credits,  amounting  to  $2,000,  has  been  retain- 
ed by  said  executor  as  trustee  nnder  the  will 
of  said  decedent"  It  thus  appears  from  the 
only  evidence  upon  that  subject  that  at  the 
time  Louis  Pregler  made  his  settlement,  with 
the  court,  of  the  estate  of  Josef  Baback,  be 
had  but  97.05  in  money,  bnt  be  did  have  se- 
curities called  the  "Anderson  notes,"  amount- 
ins  to  $2,500,  and  the  "Wilkaryors  notes," 
ftmonntlng  to  $2,000,  with  the  interest  coupons 
belonging  to  the  same,  which  credits  he  had 
purchased  prior  to  the  settlement  of  the  estate 
with  the  funds  belonging  thereto*  and  which 
be  held  after  bis  settlement  as  executor,  un- 
der the  authority  in  the  will  given  him  as 
trustee.  The  record  is  barren  of  any  evidence 
that  these  notes  w^  ever  paid  by  the  makers 
thtfeof,  or  were  ever  converted  Into  money  by 
Louis  Pregler,  exc^t  what  may  be  inferred 
from  cotain  letters  written  to  Magdalena 
Pregler,  and  admissions  made  by  Louis  Prec- 
is to  appellant  These  matters  will  be  re- 
ferred to  later,  in  the  consideration  of  llie  er- 
Idmee. 

The  history  of  the  supposed  loan  to  Bmtly 
Lucand  of  this  alleged  trust  fund  is  another 
matter  that  needs  to  be  specially  stated.  As 
kaa  been  said,  Emily  Lucand  was  the  sister  of 
Mary  Pregler.  wife  of  Louis  Pregler.  Louis 
FreglCT  was  the  treasurer  and  managn-  of  a 
tertaln  coal  company  doing  business  in  Chi- 


cago, and  Emily  Lucand  was  his  bookkeq^w, 
stenographer,  and  janitor  in  the  coal  office. 
She  had  no  money,  did  po  busloera  except 
that  as  servant  and  clerk  for  Louis  Pregler, 
and  was  possessed  of  no  property.  It  appears 
that  Gehrke's  8Ut)dlvlslon  of  lot  1,  of  which 
the  real  estate  mentioned  in  the  several  mort- 
gages and  deeds  in  dispute  In  this  case  Is'  a 
part  when  laid  out  was  under  the  control  of 
a  syndicate  composed  of  Vornon  G,  Gehrke. 
Louis  Pregler.  and  Joseph  Roetter;  that  the 
title  to  the  [iroperty  seems  to  have  remained 
In  the  Gebrkes,  although  Pregler  and  Roetter 
were  to  have  or  did  have  some  Interest  the 
extent  of  which  is  not  shown  by  the  evidence. 
This  syndicate,  or  Gehrke  for  it  had  borrow- 
ed upon  each  of  the  lots  $270,  and  had  secured 
the  payment  of  the  sums  so  borrowed  by  a 
trust  deed.  On  August  3,  1801,  Ferdinand  C. 
Gehrke  and  wife,  by  their  deed,  conveyed  to 
the  said  Emily  Lucand  lota  3,  4,  and  5  In  said 
block  1,  subject  to  the  trust  deed  securing  the 
$270  twrrowed  on  each  lot  prior  thereto.  This 
deed  was  recorded  August  11,  1891,  and  on 
August  7,  1891,  Emily  Lucand  executed  one 
principal  note  for  $4,500,  due  five  years  after 
date,  and  ten  Interest  notes,  each  for  the  sum 
of  $157.50,  due  February  7th  and  August  Ttb, 
respectively,  for  the  years  said  principal  note 
was  to  run,  and  being  the  semiaimual  interest 
thereon,  all  of  said  notes  being  payable  to  the 
order  of  Louis  Pregler,  trustee;  and  she  exe- 
cuted, to  secure  the  same,  a  trust  deed  to 
Louis  Pregler,  as  trustee,  on  said  lots  8,  4, 
and  5  of  said  block  1.  This  trust  deed  was 
duly  recorded  August  12,  1895,  and  on  August 
1, 1881,  Emily  Lucand  conveyed  the  same  real 
estate  contained  in  the  trust  deed  to  Louis 
Pregler,  by  quitclaim  deed,  to  Mary  Pregler 
and  Louis  Pregler,  ber  husband.  Mary  Preg- 
ler and  Louis  Pregler  on  the  8d  of  October 
conveyed  the  same  premises,  together  with 
lots  2  and  6  In  tbe  same  block  1,  to  Michael 
Bauerle;  and  Michael  Bauerle  and  wife,  by 
warranty  deed,  on  February  15,  1894,  convey> 
ed  lots  3,  4,  5,  and  6  in  said  block  1  back'  to 
Mary  Pr^ler.  All  of  these  deeds  were  duly 
recorded,  and  the  title  so  remained  In  Mary 
Pregler  until  tbe  $3,000  loan  was  made  by 
Fleischer,  Welnhardt  &  Co.,  mortgage  brok- 
ers. This  loan  was  requested  by  Lonis  Preg- 
ler, and  arranged  for  with  tiie  above  brokers; 
and  as  appellee,  Metzger,  was  one  of  their  cus- 
tom^ they  arranged  that  he  should  take 
this  loan  when  it  was  completed.  When  the 
loan  was  arranged  for,  and  the  title  was  exam- 
ined, one  Ludmll  Kandlik.  a  member  of  the 
above  brokerage  firm  and  an  attorney  at  law, 
examined  the  title,  and  submitted  a  written 
report  of  his  conclusions  to  appellee,  Metzgw, 
In  which  he  stated  the  title  to  be  In  fee  in 
Mary  Pregler,  subject  to,  first  the  trust  deed 
executed  by  Gehrke  Jane  20,  1881,  securing 
the  $270  on  each  of  said  lots;  second,  the  trust 
deed  by  Emily  Lucand  to  Louis  Pregler,  dated 
August  7,  1891,  given  to  secure  hex  note  for 
$4,600,  payable  to  the  order  of  Louis  Pregler. 
trustee^  in  five  yeara,  with  intareat  at  7  per 
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cent,  per  aimnin.  The  brokerage  firm  con- 
tinued to  maoage  the  matter  until  Louis  Preg- 
ler  broaght  to  that  Arm  the  notes  purporting 
to  be  executed  by  Emily  Lucand,  all  of  which 
were  marked  "Paid,"  and  stated  that  he  had 
paid  these  notes  for  his  wife,  the  then  owner 
Id  fee,  and  was  seeking  the  loan  to  partially 
reimburse  himself  for  that  payment;  and  on 
June  22,  1895,  said  Louis  Pregler  executed  a 
formal  deed  of  release  of  the  Emily  Lucand 
trust  deed,  which  was  placed  of  record.  It 
also  appears  from  the  erldence  that,  at  the 
time  that  Louis  Pregler  formed  a  part  of  the 
syndicate  for  the  development  and  sale  of  the 
Gehrke  BUt>dlTMon,  he  put  no  money  In  the 
scheme,  but,  as  near  as  the  evidence  shows 
anythhig  about  It,  was  to  have  whatever  in- 
terest or  benefit  he  was  to  derive  from  It  for 
bla  services  In  carrying  out  the  scheme.  It 
also  appeared,  when  Emily  Lucand  was  put 
upon  the  stand,  that  she  never  paid  anything 
for  the  property  tbat  was  conveyed  to  her  by 
Gehrl^e,  and  had  nothing  to  do  with  having  It 
conveyed  to  her;  that  she  never  borrowed  any 
money  of  Louis  Pregler,  but  that  she  was  a 
mere  flgorehead,  accepting  such  conveyances 
as  he  saw  fit  to  make  to  her,  and  signing  any 
and  all  papers  placed  before  her  by  him;  and 
the  evidence  conclusively  shows  that,  at  the 
time  she  executed  the  $4,500  trust  deed  and 
notes,  she  received  nothing  for  the  same,  and 
was  never  at  any  time,  by  virtue  of  such 
notes,  possessed  of  any  part  of  the  supposed 
trust  fund  held  by  Louis  Fregler  aa  tmatee  of 
Josef  Raback's  estate. 

The  evidence  further  shows  that  Louis 
Pregler  never  paid  to  Magdalena  Rahack,  or 
any  of  the  beneficiaries,  any  income  or  any 
of  the  proceeds  of  his  trust  until  November 
2,  1801.  It  wlil  be  recalled  that  he  was  dis- 
charged as  executor  December  8,  1887.  This 
payment  that  was  made  was  inclosed  In  a 
letter,  which  was  as  follows:  "Chicago,  No- 
vember 2,  1891.  Mrs.  Magdalena  Kaback, 
104  Bunker  St,  Gity  — Madam:  Enclosed 
please  find  check  for  $106.82,  vrhich  Is  for 
collections  of  Interest  on  trust  deed  of  Jo- 
seph Brandt  $81.25;  Int.  for  2  mo.  11  days, 
at  6^  per  cent,  fram  Stelabrecher,  from 
Aug.  1  to  Nor.  1,  $25.67,  $106.82.  I  had  a 
Chance  to  place  the  whole  amount  at  7%, 
which  la  the  highest  Interest  paid  under  the 
laws  of  the  State  of  Illinois,  and  I  have  pla- 
ced the  same,  and  hereafter  you  will  receive 
OQ  the  first  day  of  May  and  November  of 
each  year  the  sum  of  $157.50  Interest  Hop- 
ing this  will  be  satisfactory,  I  remain,  re- 
spectfully, Louis  Pregler."  The  next  letter 
was  of  date  May  4, 1892,  and  inclosed  a  check 
for  $157.50,  "interest  on  your  investment 
which  I  have  collected."  The  next  was  No- 
vember S,  1892,  which  stated:  "Enclosed  will 
please  find  check  for  $157.60,  Interest  collect- 
ed for  past  six  months."  Next  Tvaa  January 
27,  1893,  which  said:  "Tour  money  Is  loaned 
out  on  the  higher  rate  of  interest  that  the 
laws  of  the  State  of  Illinois  wUl  allow,  which 
la  aeven  per  cent.,  maUng  $157.60,  payable 


every  six  months,  which  amount  you  bave 
received."  Next  was  February  7,  1884, 
which  said:  "I  am  sorry  to  state  that  the 
party  holding  your  mortgage  will  not  be  able 
to  pay  the  same  before  the  16tb  of  this 
month,  at  whicb  time  I  shall  send  you  check 
for  amount  of  Interest  note."  On  February 
2lEt  It  was  vnltten:  "Enclosed  please  find 
check  for  $167.50,  In  payment  of  yoor  fifth 
Interest  note.  I  have  not  received  the  money 
from  party  holding  the  trust  deed,  as  they 
asked  me  to  wait  until  the  first  of  next 
month  on  account  of  hard  times,  but  as  I 
know  It  will  be  all  right  I  bave  advanced  It 
to  you."  August  7, 1884.  It  was  written;  "En- 
closed find  a  check  for  your  sixth  interest 
note,  amoimting  to  $157.50."  And  February 
13,  1885:  "Enclosed  wUl  please  find  $157.50, 
for  interest  note  of  this  montb.  Tou  would 
have  received  it  much  sooner,  but  the  party 
was  a  little  behind  In  his  payment"  Tbese 
letters  were  all  objected  to  by  aj^MUes  ai 
being  hearsay  evidence. 

It  is  apparent  from  the  first  letter  above 
quoted,  if  the  letters  are  to  be  considered  at 
all,  that,  at  the  time  it  was  written,  Louis 
Pregler  had  certain  credits,  known  as  the 
"Joseph  Brandt  trust  deed"  and  the  "Stein- 
brecher  credits,"  and  the  time  of  the  pay- 
ment of  Interest  "on  the  first  day  of  May 
and  November  of  each  year"  Is  entirely  dif- 
ferent from  that  provided  by  the  Lncand 
notes;  and,  while  the  subsequent  letters  sive 
dates,  some  that  agree  with  tlie  supposed  In- 
terest that  was  payable  on  the  Lucand  loan, 
none,  except  the  last  two,  agree  wltb  the 
loan  aa  to  time  of  payment  aud  the  party  to 
whom  the  loan  Is  made  is  throughout  all  of 
them  talked  of  in  a  sort  of  mysterious  way 
—sometimes  with  no  gender  as  to  the  party, 
other  times  as  "they,"  and  in  the  last  letter 
the  borrower  la  referred  to  as  "his."  It 
would  seem  to  follow,  from  the  evidence 
estobllshing  the  fact  that  Emily  Lucand  re- 
ceived nothing  upon  this  loan,  that,  what- 
ever may  have  been  the  condition  of  the 
funds  aa  held  by  Pregler— whether  they  had 
been  appropriated  before  that  dme  to  his 
own  use,  and  he  was  merely  paying  to  keep 
up  appearances— it  is  quite  clear  that  as  late 
as  November,  1881,  he  pretended  to  have 
securities  of  other  persons  tban  of  Eknily  Lu- 
cand. The  evidence  Incontestably  shows  that 
all  these  payments  of  Interest  that  were 
made  were  by  Louis  Pregler  himself.  Elmlly 
Lucand  never  paid  anything,  and  when,  aftu 
his  death,  the  notes  given  by  ber  were  fonnd 
among  bis  papers,  and  were  produced  on  the 
trial  of  this  case,  the  original  note  and  all  the 
coupons  were  together  in  one  sheet,  as  orig- 
inally executed,  but  all  marked  "Paid." 
When  appellee  paid  the  money  and  took  the 
securities  which  he  is  now  seeking  to  fore- 
close, $1,150.65  of  the  $3,000  was  paid  upon 
the  notes  given  by  Gehrke,  and  secured  by 
trust  deed  on  the  loans  In  controvert  before 
Emily  Lucand  ever  had  any  paper  tltla  to 
any  part  of  tiwm,  and,  befiore  the  ai^posed 
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toan  of  the  trust  funds  by  Louis  Premier  to 
tier,  the  balance  of  the  98.000  was  paid  to 
Louis  Pregler  for  his  wUe.  upon  her  written 
order. 

Appellant  argnea  that  aU  matters  except 
two  questions  of  tact,  namely,  first,  whether 
Emily  Lucand  ever  paid  ber  note,  and,  sec- 
ond, whether  Louis  Pregler  left  a  solvent 
estate,  are  res  judicata  by  the  formw  deci- 
sion of  the  Appellate  Court  in  the  first  appeal 
In  this  cause,  and  that  as  It  Is  shown  by  the 
evidence  that  Emily  Lucand  did  not  pay  the 
note  signed  by  her  prior  to  the  deed  of  re- 
lease, or  at  all,  and  that  as  It  also  appears 
from  the  evidence  that  the  estate  of  Louis 
Pregler  was  Insolvent.  It  therefore  follows 
that  the  decree  should  have  been  In  favor  of 
appellant  This  contention  grows  out  of  a 
mlsapprehensloa  on  the  part  of  appellant  as 
to  what  constitutes  a  judgment  The  differ- 
ence between  the  opinion  of  the  Appellate 
Court  and  the  judgment  of  that  court  is 
marked,  and  well  understood,  as  we  think, 
by  the  bench  and  bar.  On  the  first  appeal 
in  the  Appellate  Court  the  decree  was  revers- 
ed, and  the  cause  remanded  generally.  In 
the  opinion  of  the  court  however,  the  follow- 
ing language  is  used:  "Upon  another  trial  of 
this  cause,  It  may  be  more  satisfactorily  de- 
termined whether  Mrs.  Lucand  bad  ever  paid 
any  portion  of  the  debt  evidenced  by  her  note 
to  the  trustee,  and  there  may  also  be  a  find- 
ing of  fact  as  to  the  estate  left  by  the  trus- 
tee, Pregler,  at  hla  decease.  Upon  the  evi- 
dence as  now  presented,  the  decree  cannot 
be  sustained."  These  remarks  of  the  court, 
found  In  its  opinion,  were  no  part  of  its  judg- 
ment WheA  the  decree  was  reversed,  and 
the  cause  remanded  generally,  without  any 
specific  directions  to  the  lower  court,  that, 
court  was  not  required  to  proceed  according 
to  the  opinion  of  the  Appellate  Court  but  It 
bad  authority  to  permit  a  change  In  the 
pleadings,  and  to  hear  the  cause  de  novo. 
Chlckerlug^  v.  Palles,  29  111.  294;  Parker  v. 
Shannon,  121  HI.  452,  13  N.  E.  155;  Perry 
V.  Burton,  126  III.  699,  18  N.  E.  653;  Cable 
T.  Ellis,  120  111.  136,  11  N.  B.  188;  West  v. 
Douglas,  145  111.  164,  S4  N.  E.  141;  Rush  v. 
Push,  170  111.  628,  48  N.  E.  990.  It  -is  true 
that  the  master  did  find  that  Emily  Lucand 
did  not  pay  the  notes  secured  by  the  trust 
deed  appearing  of  record  to  Louis  Pregler, 
and  which  existed  at  the  time  appellee  made 
ttae  loan  for  which  be  seeks  foreclosure,  and 
it  Is  also  true  that  the  reason  she  did  not 
pay  the  loan  was  that  she  never  received  any 
loan.  In  fact,  there  was  never  such  a  loan 
made.  The  papers  purporting  to  evidence 
such  loan  were  a  sham,  and  Emily  Lucand 
but  a  figurehead  In  the  transaction,  so  that 
appellant's  crosB-bUI,  so  far  as  the  rights  un- 
der It  rested  upon  the  charge  that  the  trust 
funds  held  by  Louis  Pregler  had  been  loaned 
to  Emily  Lucand,  and  the  trust  deed  appear- 
ing of  record  from  Emily  Lucand  to  Louis 
JPregler,  the  trustee,  was  ^ven  to  secure  such 
Mm,  and  that  such  trust  deed  was  frandn- 
69N.EL-82 


leutly  released  br  tbe  trustee  without  the  re- 
payment of  the  loan,  necessarily  faUed.  un- 
der the  evidence. 

It  Is  contended,  however,  by  appellant,  that 
though  it  may  be  held,  under  this  evidence, 
that  Louis  Pregler  liad  converted  trust  funds 
to  his  own  use.  yet  that  it  is  the  law  that, 
where  a  trustee  diverts  or  converts  a  trust 
fund  to  his  own  use.  be  may  restore  that 
fund  by  purchasing  real  estate  with  other 
moneys  of  his  own,  or  by  setting  apart  tbe 
proper  amount  of  his  own  funds  to  take  the 
^ce  of  the  trust  fund.  In  support  of  this 
contention,  section  828  of  Perry  on  Trusts 
(4th  Ed.)  la  dted,  which  may  be  said  to  fair- 
ly support  the  view  contended  for.  With  ref- 
erence to  this  contention  It  may  be  said,  flrat 
that  there  is  no  such  allegation  in  appel- 
lant's cross-bill,  nor  Is  there  any  allegation 
that  can  be  said  to  cover  any  such  supposed 
state  of  facts.  It  Is  a  fundamental  rule  of 
equity  pleading  that  the  allegatloni  of  a  blU, 
the  proof,  and  the  decree  must  correspond, 
and  that  tbe  decree  cannot  give  relief  that 
facts  disclosed  by  the  evidence  would  war- 
rant where  there  are  no  averments  In  the 
bill  to  which  the  evidence  can  apply,  and 
that.  If  the  evidence  disproves  the  case  made 
by  the  bill,  the  complainant  cannot  be  giv- 
en a  decree  upon  other  grounds  disclosed 
by  the  proofs,  unless  the  court  permits  the 
complainant  to  amend  his  bill  so  as  to  pre- 
sent the  case  disclosed  by  the  evidence.  Mc- 
Kay V.  Bissett  5  Oilman,'  499;  Morgan  v. 
Smith.  11  III.  184;  Bremer  v.  Canal  Co..  128 
HI.  104;  White  T.  Morrison,  11  III.  861;  Row- 
an V.  Bowles.  21  111.  17;  Russell  v.  Connors, 
140  III.  660,  30  N.  E.  606;  Reed  v.  Reed,  135 
111.  482,  25  N.  B.  1095;  Dom  v.  Geuder,  171 
III.  362,  48  N.  B.  492.  This  rule  is  not  only 
based  upon  necessity,  but  upon  the  soundest 
reasons  of  equity.  The  requirement  for 
written  pleadings  is  that  the  defendant  shall 
know  the  particular  matter  he  Is  to  answer 
and  that  tbe  complainant  shall  know  the 
particular  answer  made  to  the  complaint. 
To  allow  a  complainant  In  bis  bill  to  state 
one  cause  of  action,  and  obtain  a  decree  up- 
on another  cause  of  action  not  stated  in  his 
bill,  by  merely  making  proof  supporting  sueli 
decree,  would  work  great  Injustice.  There 
la  no  allegation  In  appellant's  cross-blll  that 
would  support  the  contention  now  made,  and 
there  was  no  request  to  amend  the  bill  to 
correspond  to  any  such  supposed  state  of  the 
evidence. 

It  may  be  further  said,  secondly,  that  this 
contention  was  made  before  tbe  master,  tbe 
chancellor  on  exceptions,  and  argued  in  the 
Appellate  Courts  and  each  of  them.  In  turn, 
has  found  that  there  Is  not  sufficient  evidence 
to  support  such  contention.  The  most  that 
Is  contended  for,  or  can  be^  In  so  far  as  ap- 
pellee's relation  to  tbe  trust  fund  Is  con- 
cerned, is  tbat  he  now  seeks  to  foreclose  a 
trust  deed  upon  property  a  part  of  which 
was  Includ^  In  a  tmst  deed  which,  by  the 
admlsidons  and  declaratltms  of  Louis  Pr^- 
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ler.  was  ffven  to  tecure  fiie  trust  fund.  The 
axtstence  of  the  trnst  fniid  was  sought  to 
be  established  by.  first,  the  IntroductltMi  of 
the  record  of  tbe  probate  court  approving  the 
final  report  of  Louis  Pregler  as  executor  of 
the  estate  of  Josef  Raback;  and,  second, 
by  the  admlsslonB  and  declaraUons  of  Louis 
Pregler  as  to  tte  whereabouts  of  the  trust 
fond.  All  this  evidence  was  admitted  over 
objections  of  appellee.  Appellee  was  a  stran- 
ger to  tbe  proceedings  In  the  county  court 
upon  the  final  report  of  Louis  Pregler  as 
executor,  and  the  record  of  the  Judgment  of 
fbat  court  approving  his  rqwrt  was  res 
Inter  alios  acta,  and  was  not  admissible  as 
to  hlra.  1  Oieenleaf  on  Evidence,  f  688. 

In  addition  to  the  letters  set  out  above, 
Appellant  was  permitted  to  testify  that  one 
letter  was  written  to  Uagdalena  Raback,  tbe 
cestui  que  trust  for  the  debt  of  the  Lucand 
trust  deed.  In  whlcb  the  particular  property 
bought  by  Pregler,  and  standing  as  security 
ft>r  thB  trust  fund,  was  pointed  out;  and 
appellant  testified  that  lots  3,  4,  and  6  (part 
of  the  lots  In  controversy)  were  tbe  ones 
mentioned  In  that  letter.  This  evidence  was 
admitted  over  objections  of  appellee.  Appel- 
lant also  testified  that  on  the  day  of  tbe 
burial  of  Magdalene  Raback,  which  was  aft- 
er tlie  making  ot  tbe  trust  deed  to  appellee. 
T^nis  Pregler  took  appellant  to  the  property 
now  In  controversy,  and  told  her  that  that 
property  was  the  security  for  the  fund.  This 
was  also  objected  to  by  appellee.  As  to  this 
latter  evidence,  It  ms  clearly  incompetent 
Whatever  Interest  Louis  Pregler  bad  In  tbe 
real  estete  now  In  controversy  he  had  parted 
with  before  that  admission  or  declaration  by 
Joining  In  the  trust  deed  made  by  his  wife 
to  Plelscher  as  trustee  for  appellee,  and  he 
could  not  then  be  beard  .to  admit  or  declare 
anything  to  Impugn  tbe  title  that  he  had  Joto- 
ed  in  making. 

As  to  the  admlsslbtllty  of  the  lettws,  and 
the  evidence  as  to  the  lost  letter,  tbe  ques- 
tion is  more  difficult  Appellant  contends 
tbat  all  of  Bucb  evidence  was  admissible  up- 
on the  theory  of  privity  of  estate  betwera 
Louis  Pregler  and  appellee.  Appellee,  on 
the  other  hand,  contends  that  as  to  all  such 
admlsdons  be  was  a  stranger,  and  that  they 
should  not  be  considered  by  the  court  It  is 
sometimes  most  difficult  to  determine,  as  a 
nuitt»  of  law,  when  the  relation  of  privity 
In  estate  exlsta.  Mr.  Qreenleaf,  in  bis  work 
on  Evidence  (volume  1,  i  ISO),  says:  "The 
term  *prlTlty'  denotes  mutual  or  successive 
relationship  to  the  same  righto  of  property." 
We  think  It  cannot  be  said,  as  a  matter  of 
law,  that  because  Louis  Pregler  held  a  mort- 
gage for  $4,500  on  a  part  of  the  property  in 
question,  and  appellee  afterwards  took  a 
mortgage  upon  all  the  property  for  $3,000, 
such  a  relation  as  privity  in  estate  arose 
from  tbat  transaction.  In  a  sense,  their  re- 
lation was  successive  and  similar,  but  each 
was  Independent  of  the  other.  Another  defi- 
nition of  this  relation,  as  found  In  the  books, 


la:  '*A  privy  la  estate  Is  a  successor  to  the 
same  estate,  not  to  a  different  estate  In  the 
same  property."  23  Am.  &  Eng.  Ency.  of 
Law  (2d  Ed.)  102;  Pool  v.  Morris,  28  Oa.  374, 
74  Am.  Dec  68.  Under  this  last  announce- 
ment of  the  rule,  It  would  seem  clear  that 
there  is  do  privity  between  appellee  and 
Louis  Pregler,  growing  ont  of  the  trust 
deeds.  They  were  not  successors  to  the 
same  estate.  Th^  conveyances  were  en- 
tirely different  and  dtstlnet,  based  upon  dif- 
ferent ccmslderatlons,  subject  to  different 
conditions,  and  running  fw  different  periods 
(tf  time.  Rat  Louis  PreslOT  became  a  prln* 
dpal  maker  of  both  <tf  the  notes  and  trust 
deed  held  l^r  appellee,  and,  at  tbe  time  of 
the  execution  of  appellee'a  trust  deed,  Lonla 
Pregler  had  an  Inchoate  ri^t  of  dower  In 
the  premises,  and,  tbe  evidence  tends  to 
show,  had  a  homestead  right,  as  the  premi- 
ses seem  to  have  been  occupied  by  him  and 
his  family  as  their  home.  Under  such  dr- 
cnmstances,  we  are  disposed  to  hold  that  the 
declarations  and  admissions  made  by  Louis 
Pregler  prior  to  the  time  of  the  conveyance 
to  appellee  were  admissible.  Rut  when  they 
ere  admitted  they  cannot  avail  appellant 
Tbe  theory  upon  which  tbay  are  admissible 
and  bare  any  bearing  upon  the  case  la  tbat 
they  tend  to  show  that  Loula  Pregia  Invest- 
ed the  trust  fund  In  the  pn^erty  In  contro- 
versy, but  when  it  lappeara,  aa  It  does  quite 
conclusively,  tbat  he  did  not  invot  any  part 
of  the  trust  fund  In  this  property,  or  any- 
thing that  it  representa,  then  the  conclusion 
most  follow  that  the  dedaratitms,  If  made 
by  Pregler,  were  false,  and  tor  the  purpose 
of  covering  19  his  mlsapproprlatlcm  of  the 
trust  fund.  As  was  found  by  the  master, 
thtte  Is  no  legitimate  evidence  In  this  case 
to  show  tbat  Louis  Pregler  ever  had  $4,500 
whlcb  he  held  as  trustee,  and.  If  he  did.  it 
is  quite  clear  that 'it  was  converted  to  his 
own  use. 

The  supposed  restoration  of  property  reste 
wholly  upon  tbe  theory  that  Louis  Pregler 
bought  lota  S,  4,  and  6  of  the  propoty  In 
controversy,  and  held  It  by  the  trust  deed, 
or  In  some  indefinite  manner,  as  representing 
the  food  which  he  held  In  trust  It  is  quite 
clear  tbat  he  never  paid  anything  for  the 
property,  and  It  is  also  shown  by  the  record 
that  the  title  was  never  solely  In  him  at  any 
time,  except  such  titie  as  was  made  by  the 
fraudulent  and  false  Lncand  trust  deed.  In- 
stead of  taking  the  titie  to  himself,  as  an 
IndlTldna]  or  as  trustee,  he  caused  It  to  be 
conveyed  to  Emily  Lucand,  and,  after  the 
execution  of  the  notes  and  trust  deed  by 
her,  caused  a  quitclaim  deed  to  be  made  to 
himself  and  wife,  and  then  Immediately  pro- 
ceeded to  convey  the  property  to  other  per- 
sons, so  that  the  same  might  come  back  and 
rest  finally  to  the  name  of  his  wif&  Tlie 
restoration  of  a  trust  fund  usually  arises  In 
cases  where  the  trustee  commingles  the  trust 
fund  with  his  own  funds  in  such  a  manner 
tbat  the  identity  of  the  trust  fond  Is  loat. 
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aDd  tbe  trnatee,  stUI  desiring  to  protect  the 
beneflclarlea  under  the  tnut,  sets  apart,  ont 
of  his  own  funds  or  the  commingled  funds, 
or  the  proceeds  of  tbe  trust  fond,  in  some 
form,  certain  property,  which  he  dedicates 
or  appropriates  to  the  particular  trust  uses. 
Pen?  on  Tmsts  (4th  Ed.)  |  828.  If  the  bill 
In  this  case  was  sofficlent  to  support  a  de- 
cree upon  the  theory  of  restoratloD,  we 
would  be  nnajile  to  find  fticts  to  warrant 
such  a  decree. 

The  Judgment  of  the  Appellate  Court  1> 
affirmed.  Judgment  affirmed. 


(206  m.  GSS) 

PITTSBUBG,  a,  a  &  ST.  L.  BT.  CO.  T. 
BANFILL. 
(Sapreme  Court  of  jtlUnols.   Dec.  16,  1908.) 

RAILROADS— PERSONAL  INJURIES— INSTRUC- 
TIONS-CROSS-EXAHINATION. 
L  Where  the  evidence  fatrlj  tends  to  prove 
tbe  allegations  of  the  declaration.  It  la  proper 
to  refuse  a  peremptory  Instruction  to  the  Jnry 
to  find  for  the  defendant.  ^ 

2.  Where  tt  appears  that  counsel  for  defend- 
ant in  an  action  against  a  railroad  for  per- 
sonal injuries  was  permitted  to  fnlly  cross- 
examine  a  medical  witness  as  to  the  manner 
in  which  lie  made  an  examluation  of  xilsintiff 
as  to  her  injuries.  It  was  not  error  to  refuse 
to  permit  counsel  to  cross-examiae  such  witness 
as  to  what  his  usaal  custom  or  method  waa  of 
condocting  examinations  of  that  Iciad. 

3.  It  is  not  error  to  refuse  charges  of  an 
arRumentatiTe  nature. 

4.  It  is  not  error  to  refuse  charges  which  at- 
tempt to  specify  what  condact  on  tbe  part  of 
plaintiff  In  an  action  against  a  railroad  for 
iwrsonal  Injuries  is  imprudent  or  negligent. 

6.  It  to  not  error  to  rsf use  charges  contalniag 
matter  contrary  to  facts  established  by  the  sri- 
dence. 

Appeal  from  AnKllate  Court  First  District 
Action  by  Battle  M.  Banflll  against  tbe 
Pittsburg,  Clndmiatl,  Chicago  &  St  Louis 
Railway  Company.  From  a  judgment  of  tbe 
Appellate  Court  afflrmlng  a  judgment  for 
plaintiff  <107  lU.  App.  254),  defendant  appeals. 
AfOiiDed. 

Geo.  WUlud.  for  aniellant  J.  R.  BetAet^ 
Kttt  Oonhl,  and  B.  B.  Kleeman,  tot  appe-Oee. 

WILKIM,  3.  This  Is  an  action  on  fbe  case^ 
bnmght  by  appellee  to  recorer  fbr  a  personal 
Injury  smrtalned  by  b»  by  being  struck  by  a 
pasaHiger  train  of  appellant  at  137th  street, 
In  llie  Tillage  of  Blrodale.  Cook  connty. 
Abont  20  minutes  past  6  o'clock  on  the  morn- 
ing of  Jane  21,  1898,  she  was  walking  In  a 
westerly  direction  along  the  north  sidewalk 
of  said  street  golug  to  ber  place  of  empli^- 
ment  The  railway  track  at  appellant  crossed 
this  street  In  a  north  and  south  directum,  and 
llie  Tlew  to  the  sooth  was  obstructed  the 
depot  and  by  standing  cars  upon  the  aide 
track  some  six  or  seven  feet  to  the  east  of  the 
aald  main  trade  These  cars  and  the  depot 
were  but  a  abort  distance  sooth  of  lS7th 
street  Gates  bad  been  erected  by  tbe  appel- 
lant at  this  crossing,  but  at  the  time  of  the 
accident  no  one  was  present  to  operate  them, 


and  they  were  open.  A  passenger  train,  north- 
bound, consisting  of  13  cars  and  an  engine, 
traveling  at  the  rate  of  20  to  80  miles  an 
boor,  struck  appellee  as  she  was  attempting 
to  cross  said  tracks,  and  she  was  thrown  80 
or  40  feet  and  seriously  injured.  In  the  dec- 
laration It  was  allied  that  the  train  at  tbe 
Ume  of  the  accident  was  going  at  a  dangerous 
and  unsafe  rate  of-  speed;  that  no  bell  was 
rung  or  whistle  sounded  at  a  distance  of  at 
least  80  rods  from  said  crossing;  that  said 
train  was  permitted  to  approach  said  crossing 
without  the  gates  at  the  IntersectloQ  of  said 
street  with  the  said  railroad  tracks  being  low- 
ered, as  required  by  the  ordhiance  of  tbe  Til- 
lage of  Biverdale;  and  that  while  exercising 
dne  care  and  caution  for  her  own  safety,  ap- 
pellee  was  struck  by  said  train  and  Injured. 
Upon  a  trial  before  tbe  court  and  a  jury  a 
judgment  was  rendered  against  defendant  for 
$20,000,  which  has  been  affirmed  by  tbe  Ap- 
pellate Conrt  tix  the  First  District 

But  few  qnestlons  are  raised  on  this  appeal. 
The  first  error  assigned  and  urged  for  ground 
of  rerersal  Is  the  refusal  of  the  trial  court,  at 
the  dose  of  all  the  erldence,  to  give  a  per- 
emptory  instruction  to  the  jury  to  find  for 
the  defendant  Tbe  rule  often  announced  by 
this  court  as  to  when  tbe  giving  of  such  an 
Instruction  Is  proper  and  when  it  ahonld  be 
refused  Is  that  wbwe  the  eTidenee  fairly 
tends  to  prove  tbe  allegations  of  the  dedara- 
tlon,  it  Is  tbe  duty  of  the  trial  conrt  to  refuse 
such  an  tnstructlon,  and  anbmlt  ttie  questions 
of  fact  under  proper  Instrnctions.  to  the  jury. 
The  evidence  In  this  case  was  such  ss  to  en* 
title  tbe  plaintiff  to  the  benefit  of  that  rule. 
There  was  abundant  evldmce  tending  at  least 
to  snppOTt  tbe  material  allegations  of  ttie  dec- 
laration. The  court  therefore  properly  refused 
to  take  tbe  case  from  tbe  jury.  Of  the  many 
cases  supporting  this  conclusion  the  following 
may  be  cited:  develand,  Cincinnati,  Chica- 
go and  St  Lools  Ballway  Go.  Baddeley, 
150  in.  328,  86  N.  B.  96S;  Pittsburg.  Cincin- 
nati, Chicago  and  St  Louis  Ballway  06.  t. 
Hewitt  202  ni.  28.  66  N.  B.  829,  and  cases 
dted  In  the  for^^ng  opinions. 

Tbe  next  error  assigned  is  the  mlliv  ci  tbe 
trial  court  In  Umltlng  tbe  cross-examination 
of  a  medical  witness  nadied  McGregor.  Tbe 
erldence  shows  that  he  was  a  practldiv 
physician,  and  had  made  an  examination  of 
appellee  as  to  her  injuries,  and  testified  eon- 
eemlng  the  result  of  such  examination.  Upon 
cross-examination  appellant's  counsd  asked 
blm  concmilng  the  manner  In  whidi  be  con- 
ducted tbe  examination,  and  then  aaked  him 
the  two  following  questlona:  "Is  tbat  ttie 
usual  way  In  which  you  make  these  examlna- 
tlona  as  to  Iw  so  Identified  as  to  the  time 
when  an  injury  takes  place— la  ttiat  your 
usual  custom?"  "Do  yon,  as  a  mle,  mate 
that  inquiry  whm  yon  make  examinations  of 
that  klnd7*  Objections  to  bolb  of  these  qoea- 
tlons  were  made  by  connsBl  for  the  plaintiff, 
and  the  objections  were  sustained.  The  evi- 
dence Shows  tbat  full  cross-examination  was 
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permitted  bj  tbe  trial  court  aa  to  the  manner 
In  which  tbe  particular  examination  had  been 
made,  and  there  was  no  error  In  refusing  to 
permit  coonsel  for  the  appellant  to  cross-ex- 
amine the  witness  as  to  what  his  oaual  cos* 
torn  or  method  was  of  conducting  examina- 
tions of  that  kind. 

The  next  assigned  error  complained  of  1b 
tbe  refusal  of  the  trial  court  to  give  tbe  In- 
structions asked  by  the  defendant  numbered 
from  8  to  15,  Inclusive.  Wherein  the  court 
Improperly  refused  these  Instructions  Is  not 
pointed  out,  the  objection  to  the  ruling  of  .the 
court  In  that  regard  being  general.  We  have, 
however,  examined  each  of  tbem,  and  are 
convinced  that  they  were  properly  refused. 
They  are  argumentative,  and  seek  to  raise 
questions  not  proper  to  be  submitted  to  the 
Jury.  They  violate  the  rule  often  announced 
by  this  court  that  Instructions  which  attempt 
to  specify  what  conduct  on  tbe  part  of  a  plain- 
tiff is  Imprudent  or  negligent  should  be  re- 
fused, those  being  questions  of  fact  for  the 
Jury  to  determine  from  all  the  evidence.  Illi- 
nois Central  Railroad  Go.  v.  Griffin.  184  III. 
9,  56  N.  E.  337;  Chicago,  Burlington  and 
Qulncy  Railroad  Co.  v.  Pollock.  195  III.  156. 
62  N:  a  831;  Chicago  and  Eastern  lillnois 
Railroad  Co.  v.  Huston.  196  III.  480.  63  N.  m 
1028.  In  the  latter  case  we  aald  that  it  la  not 
proper  tat  an  Instruction  to  tell  tbe  Jury  what 
acts  or  omissions  constitute  negligence,  or  that 
It  was  the  duty  of  the  deceased  to  have  look- 
ed and  listened;  that  the  question  what  a  rea- 
sonably prudent  person  would  do  for  his  own 
safety  under  like  drcumstancea  must  be  left 
to  the  Jury  as  one  of  fact— siting  Chicago  and 
Northwestern  Railway  Co.  v.  Hansen.  166  III. 
623.  46  N.  E.  1071.  For  Instance,  the  eighth 
refused  Instruction  was  Intended  to  tell  the 
Jmtj  "that  If  the  plaintiff  Icnew  the  train  in 
question  was  approaching  the  crossing,  or  by 
looking  or  listening  might  have  known  It,  and 
In  time  to  have  enabled  her  to  keep  out  of  its 
way,  then  she  cannot  recover  in  this  action"; 
the  effect  of  which  would  have  been,  If  given, 
to  instruct  the  Jury  that  If  she  knew  the  train 
was  ap[>roachlng,  or  could  have  known  It  by 
looking  or  listening,  in  Ume  to  tiave  avoided 
the  accident,  then,  as  a  matter  of  law,  she 
could  not  recover.  And  so  with  each  one  of 
the  other  inatmctions  that  were  refused. 
Some  of  them  are  subject  to  the  further  ob- 
jection that  they  are  purely  argumentative. 
Those  given  at  the  Instance  of  the  defendant 
sufficiently  stated  tbe  rules  of  law  applicable 
to  the  case,  and  fairly  submitted  the  con- 
troverted questions  of  fact  to  the  Jury. 

The  tenth  refused  Instruction  stated  "that 
the  village  ordinance  of  Rlverdale,  admitted 
in  evidence,  did  not  require  said  defendant  to 
operate  the  gates  at  said  137th  street  crossing 
during  tbe  hours  between  six  and  seven 
o'clock  in  tbe  morning."  That  instruction  Is 
directly  contrary  to  the  fact  That  ordi- 
nance expressly  provides  npon  its  face  that 
Bald  gates  shonld  be  operated  from  6  o'clock 
a.  m.;  that      tbat  the  watchman  at  aald 


street  ahoold  be  on  duty  dally  from  g  a.  m. 
to  8  p.  m. 

We  have  been  unable  to  discover  any  snt>- 
stantlal  errors  of  law  in  this  record.  Tbe 
Judgment  of  the  Appellate  Court  must  there- 
fore be  affirmed. 

Judgment  affirmed. 

<m  ni.  4E8) 

CHICAGO  &  A.  B.  CO.  T.  WISE.* 
(Sapreme  Court  of  UUncds.   Dee.  16|  1908.) 

RAILROADS— STREET  CROSSINGS— RBOULATION 
—ORDINANCES— CONSTRUCTION  —  INJURY  TO 
SERVANT  —  FELLOW  SERVANT  —  COMBINED 
NBGLIOENCE  OF  FELLOW  SERVANT  AND 
OTHER  EM  PLC  Yfi— LIABILITY  OF  UASTKBr-IN- 
STRUCTIONS— BVLDENGE, 

1.  A  municipal  ordinance  requiring  railroad 
corporations  to  maintain  gates  at  street  croaa- 
ings  within  the  limita  of  the  city,  and  maldag 
it  the  duty  of  the  persons  operatmg  the  gates 
to  pay  diligent  attention  and  use  every  effort  to 
notify  every  person  of  the  approach  to  the  croas- 
inga  of  any  locomotive  engine,,  and  to  lower  the 
gates,  "so  as  to  obstruct  tbe  approach  along 
said  streets  to  said  railroad  tiacV'  makes  th6 
gates  a  warning  as  well  as  a  physical  obstmc- 
tion. 

2.  A  municipal  ordinance  requiring  railroads 
to  maintain  gatea  at  street  crossings,  and  mak- 
ing it  tbe  doty  of  the  persona  operating  the 
gates  to  warn  persons  of  the  an^roach  to  the 
crossinga  of  any  engine  and  aothorixing  several 
railroad  companies  owning  and  operating  sepa- 
rate tracks  across  a  street  in  close  proximity  to 
each  other  to  unite  In  the  maintenance  of  gates 
at  the  crossine,  to  be  operated  from  a  tower, 
affords  protection  to  all  persons  who  ooes  any 
of  tboae  tracks,  no  matter  where  they  come  ea 
the  street,  whether  within  or  without  the  gates. 

3.  Under  a  municipal  ordinance  which  re- 
quires the  person' iu  charge  of  gates  at  a  street 
cnmring  to  lower  the  gates  on  the  mpproadi  to 
the  crossing  of  engines  or  cars,  a  t>erson  in 
charge  of  tbe  gates  who  failed  to  lower  tbe 
gates  on  the  npproadi  to  tbe  crossing  of  an 
engine  was  guilty  of  negligence,  though  he  saw 
no  person  approaching  the  tracks. 

4.  Iq  the  absence  of  any  evidence  on  the  sub- 
ject, It  cannot  he  said  that  It  Is  tbe  duty  of  tbe 
foreman  of  a  swltehlng  crew  to  ring  the  hell  or 
blow  the  wlitotle  on  the  engine  on  which  be  h 
riding. 

6.  The  foreman  of  a  switching  crew  Is  a  fel- 
low servant  of  the  fireman  and  engineer  in 
eha^e  of  tlie  engine  on  which  lie  Is  riaing,  and 
therefore  he  cannot  recover  agahist  the  com- 
pany for  an  injury  rec^ved  on  account  of  the 
negligence  of  the  engineer  and  fireman  alone. 

3.  Tbe  foreman  of  a  switching  crew  and  the 
person  handling  the  gates  at  a  street  crossing 
are  not.  as  a  matter  of  law,  fellow  servanta 

7.  Defendant  and  other  railroad  companies 
owned  separate  tracks  crossing  a  street  at  about 
right  angles.  The  companies  together  maintain- 
ed gates  at  the  crossing,  and  bed  a  person  there 
to  handle  them.  As  defendant's  engine  ap- 
proached the  crossing  the  person  In  charge  of 
the  gates  failed  to  lower  one  of  them.  A  thirl 
person,  drivlog  towards  the  street  between  tbe 
tracks,  on  seeing  the  gate  was  open  drove  on 
and  across  the  tracks.  The  engine,  approadi- 
ing  the  crossing,  ran  into  the  wa^n.  and  plain- 
tiff, a  switch  foreman,  riding  on  the  engine,  was 
injured.  The  engineer  and  fireman  failed  t» 
ring  tbe  bell  or  blow  the  whistle  as  the  en^ne 
approached  the  crossing.  Held,  that  the  combia- 
ed  negligence  of  the  gato  keqwr  and  of  tbe  ea- 

*Refaearlns  denied  February  S,  IWH. 

T  5.  Bee  Master  and  Serrant  voL  OnL 
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CiDeer  and  fireman  mi  the  ^ximate  cause  of 
the  injury. 

8.  Where  a  foreman  of  a  switching  crew  was 
injared  because  of  the  combioed  negligence  of 
^e  railroad  company's  gate  keeper  at  a  street 
crossing  and  of  the  engineer  and  fireman  in 
charge  of  an  engine  on  which  the  foreman  was 
riding  at  the  time  of  the  accident,  the  company 
'was  Hahle,  as  the  foreman  and  the  gate  keeper 
were  not  fellow  servants,  tboogh  the  foreman^ 
engineer,  and  fireman  were  fellow  servants. 

9.  Where  a  count  in  a  declaration  averred 
th&t  a  crossing  was  dangerous,  and  that  it  was 
the  duty  of  defendant  railroad  company  to  ^ve 
notice  to  persons  about  to  cross  the  tracks  oo 
the  street  of  the  approach  of  engines  and'  can, 
and  that  It  failed  to  do  so,  and  the  evidence  tend- 
ed to  prove  the  averments,  It  was  not  error  to 
refuse  to  direct  a  verdict  for  defendant  because 
the  count  also  alleged  that  the  croasing  was 
frequented  by  S.OOO  persona  daily,  but  which  al* 
legation  was  not  sastalned  by  proof,  as  this  al- 
legation might  be  rejected  as  surplusage. 

10.  Where,  in  an  action  to  recover  for  personal 
injuries,  a  physician,  after  testifying  as  to  his 
treatment  of  plaintiff  foe  the  injuries  received, 
waa  asked  i^bat  his  serrices  for  treating  plain- 
tiff for  hia  injury  referred  to  were  reasonably 
worth,  which  goMtion  was  objected  to  and  ob- 
jection overruled,  a  subsequent  question  as  to 
what  Ills  services  were  reasonably  worth  for  the 
aervlcea  performed  In  connection  with  plaintiff 
from  the  time  of  the  Injury  up  to  the  present 
time  waa  not  objectionable  as  «Uowin^  the  wit- 
ness to  fix  hia  compensation  for  semces  aside 
from  tiia  treatment  made  necessary  by  the  in- 
jury. 

11.  Where*  in  a  personal  injury  action.  It  plain- 
ly appeared  that  plaintiff  was  liable  for  the  pay- 
ment of  a  bill  for  medical  treatment,  evidence 
of  the  reasonable  value  of  the  physidan's  serv- 
loea  was  not  tmprcper,  though  the  physician  tes- 
tified that  he  did  not  know  whether  be  liad  a  bill 
against  plaintiff  or  some  one  else. 

Appeal  from  Appellate  Court.  Sacond  Dis- 
trict 

Action  by  Dennis  Wise  against  the  Chi- 
cago &  Alton  Railroad  Company.  From  a 
judgment  for  plaintiff,  a£Srmed  by  the  Ap- 
pellate Court  (106  Ul.  App.  174),  defendant 
appeals.  Affirmed. 

Jackson  street,  in  the  city  of  JoUet  runs 
east  and  west,  and  Is  crossed  at  about  right 
angles  by  the  tracks  of  four  railroad  com- 
panies. On  the  east  to  the  track  of  the  Blgln, 
Joliet  &  Eastern,  then  In  order  on  the  west 
come  three  tracks  of  the  Lake  Shore,  fire 
tracks  of  the  Chicago  A  Alton,  and  then  five 
tracks  of  the  Chicago,  Santa  V6  &  California. 
At  tbe  time  of  the  occurrence  upon  which 
this  action  Is  based  there  was  an  existing 
ordinance  of  the  city  providing  that  every 
railroad  corporation,  or  other  corporation  op- 
erating or  using  by  steam  power  any  railroad 
track  within  the  limits  of  said  d^,  should 
erect,  maintain,  and  operate,  at  Its  own  ex- 
pense^ gates  at  every  public  street  or  avenue 
cnweed  by  such  track  and  specified  by  ordi- 
nance, and  station  flagmen  at  street  cross- 
Sngs  not  provided  with  gates;  that  it  should 
be  tbe  duty  of  the  persons  who  operated 
«ald  gates,  and  tbe  flagman  stationed  at 
street  crosalxigs,  to  pay  diligent  attention 
ttnd  use  every  effort  to  notify  and  inform 
a-Il  teams,  vehicles,  and  all  and  every  person 
or  persona,  by  means  of  flags  by  day  and 
colored  lights  b7  night,  and.  If  directed  by 


ordinance,  by  the  ringing  of  a  bell  of  a  pre- 
scribed size  and  weight,  of  the  approach  to 
said  crossings  of  any  locomotive  engine,  car, 
or  train  of  cars,  "and.  In  case  of  gates,  to 
lower  them,  so  as  to  obstruct  tbe  approach 
along  said  streets  to  said  railroad  track  or 
tracks."  The  ordinance  further  provided 
that  appellant  should  erect  and  maintain  at 
its  own  expense,  at  all  times,  both  day  and 
night,  gates,  with  tenders  to  operate  the 
same,  at  the  point  where  its  tracks  crossed 
Jefferson,  Cass,  and  Jackson  streets,  pro- 
vided "that.  Inasmuch  as  the  tracks  of  tbe 
Chicago  &  Alton,  tbe  Chicago,  Santa  F6  & 
California,  and  the  Elgin,  Joliet  &  Eastern 
Railways  cross  Jackson  street  in  close  prox- 
imity to  each  other,  said  compiuiies  may 
unite  in  the  erection  and  maintenance  of 
gates  at  said  crossing,  provided  said  gates 
are  operated  from  a  tower."  To  confoim 
to  the  provisions  of  said  ordinance,  gates 
were  erected  by  the  three  companies  men- 
tioned at  the  Jackson  street  crossing,  the 
east  gate  being  located  on  or  near  the  east 
line  of  the  right  of  way  of  the  Elgin,  Joliet  & . 
Eastern  Railway  Company,  and  tbe  west 
gate  about  on  the  west  line  of  the  right  of 
way  of  the  Chicago,  Santa  F6  &  California 
Railway  Company,  being  about  three  feet 
west  of  the  most  westerly  rail  of  the  tracks 
of  said-company.  These  gates  were  operated 
from  a  tower,  which  stood  oo  the  north  side 
of  the  street;  between  appellant's  west  two 
tracks.  The  lower  side  of  the  windows  of 
the  tower  were  19^  feet  above  tbe  ground, 
thus  giving  tbe  operator  an  unobstructed 
view  of  the  street  In  both  directions. 

Appellee  had  been  employed  by  appellant 
for  about  two  years.  He  was  foreman  of  a 
switch  gang,  consisting  of  an  engineer,  fire- 
man, two  switchmen,  and  himself.  On  June 
27,  1900,  at  about  6  o'clock  a.  m.,  appellee, 
with  his  crew,  started  with  a  small  switch 
engine  on  one  of  appellant's  tracks  north 
towards  Jackson  street.  He  and  his  two 
switchmen  were  riding  on  tbe  footboard  In 
front  of  the  engine,  appellee  being  on  the 
west  end  of  it.  Their  view,  as  they  approach- 
ed the  Jackson  street  crossing,  was  obstruct- 
ed on  the  west  by  cars  standing  upon  the 
tracks  there  located.  The  whistle  was  not 
sounded  nor  the  bell  rung  as  the  engine  ad- 
vanced, and  just  before  the  crossing  was 
readied  one  of  the  switchmen,  Glenn,  saw  a 
horse,  drawing  an  open  wagon,  coming  east- 
erly along  the  street  from  behind  the  cars. 
Qlenn  called  out  to  the  others  to  jump,  and 
jumped  off  the  englue  himself.  Appellee  at- 
tempted to  jump  off  on  the  west  side  of  the 
engine,  which  waa  then  running  at  the  rate 
of  six  to  eight  miles  an  hour,  but  was  caught 
between  the  horse  and  wagon  and  tbe  en- 
gine, and  severely  injured.  The  Injuries  suf- 
fered by  him  were  to  his  right  leg,  tbe  thigh 
being  fractured,  and  tbe  muscular  tissues 
bruised  and  lacerated.  Some  of  tbe  muscles 
had  to  be  removed,  and  appellee's  leg  was 
thus  shortened  about  S)6  inches.  The  Iwrse 
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with  which  the  engine  came  in  collision  at 
the  time  appellee  was  Injured  was  driven 
by  one  E.  1>.  GraTes,  who  was  engaged  in 
delivering  meat  shipped  into  Jollet  by  rail. 
He  had  loaded  his  wagon  at  a  car  on  the 
tracks  of  the  Chicago,  Santa  Fd  A  California, 
south  of  Jackson  street,  and  had  then  start- 
ed north  on  a  roadway  between  two  of  the 
said  tracks  to  Jackson  street  When  he 
reached  the  street  crossing  he  was  on  the 
right  of  way  of  the  latter  road  and  withlo 
the  west  gate.  This  gate  was  np,  and  Graves 
turned  east  on  the  street  He  had  gone  bnt 
a  short  distance  when  the  collision  occurred. 

The  evidence  shows  that  the  man  at  the 
tower,  who  bad  charge  of  the  gates,  was  not 
attending  to  liia  duties.  He  claims  that  the 
east  gate  was  down;  tliat  there  were  some 
teams  on  the  east  side  of  that  gate;  that 
switching  was  being  done  on  the  tracks  near 
that  gate,  and  that  be  was  watching  the 
gate  for  the  purpose  of  letting  the  teams 
across  when  an  opportunity  should  occur; 
that  by  reason  of  bis  being  so  occupied  he 
failed  ,to  see  the  approach  of  the  engine  un- 
til after  tbe  accident  He  is  contradicted 
by  three  witnesses,  who  swear  that  the  east 
gate  was  up,  and  that  there  were  no  teams 
east  of  It  There  Is  also  proof  in  the  record 
that  he  was  not  in  sight  in  bis  tower  be- 
fore the  accident  He  failed  to  give  the 
warning  of  the  approach  of  the  engine,  which 
tbe  ordinance  required  he  should  do. 

Appellee  brought  suit  against  appellant 
and  others,  but  afterwards  dismissed  his  aolt 
as  to  all  but  appellant  Upon  tbe  trial  the 
Jury  returned  a  verdict  In  favor  of  appellee 
for  (8,600,  and,  a  motion  tor  a  new  trial 
having  been  overruled.  Judgment  was  enter- 
ed by  the  court  for  that  amount.  This  Judg- 
ment has  been  affirmed  by  the  Appellate 
Court  for  the  Second  District,  and  the  defend- 
ant l>elow  appeals  to  this  court 

C  W.  Brown,  for  appellant  John  W. 
D'Arcy  (O.  B.  Gams^,  of  connsef),  for  ap- 
pellee. 

SCOTT,  J.  (after  stating  tbe  facts).  Tbe 
statement  of  facts  contained  In  the  opinion  of 
the  Appellate  Court  in  this  cause  is,  we  think, 
substantially  correct.  We  have  made  such  al- 
terations therein  as  we  deemed  proper,  and  as 
BO  altered  the  same  le  above  set  forth  and 
adopted  as  our  statement  of  facta. 

Tbe  question  is  properly  presented  here 
whether,  as  a  matter  of  law,  the  evidence  for 
tbe  plaintiff  below,  with  tbe  reasonable  in- 
ferences to  be  drawn  therefrom,  is  sufficient 
to  warrant  a  verdict  for  the  plaintiff.  Ap- 
pellant attempts  to  excuse  the  failure  of  the 
towerman  to  lower  tbe  west  gate  on  Jackson 
street  by  reasoning  that  under  the  terms  of 
the  ordinance  tbe  company  was  required  to 
obstruct  the  approach  to  the  tracks  by  the 
use  of  the  gates,  and  tbat  It  was  not  required 
to  lower  them  as  a  warning,  and  that  oven 
*T  It  could  be  held  that  one  about  to  go  iqKm 


the  tracks  had  tbe  right  to  expect  a  warning 
by  the  gates  being  lowered,  such  right  ex 
isted  only  for  the  benefit  of  persons  approach- 
ing the  railroad  tracks  from  without  the 
gates,  and  that  Graves,  who  came  upon  Jack- 
son street  from  the  south,  driving  between 
two  tracks  of  the  Santa  F6  road,  was  not- 
within  that  class  of  persons  tbat  was  entitled 
to  notice  of  the  approach  of  trains  by  the 
lowering  of  the  gates.  We  think  this  entirely 
too  strict  a  construction  to  be  placed  upon 
the  ordinance.  It  provides:  "And  It  shall 
be  tbe  duty  of  tbe  persons  who  operate  said 
gates,  and  the  flagmen  so  stationed,  •  •  • 
to  pay  diligent  attention,  and  use  every  ef- 
fort to  notify  and  inform  all  teams,  vehicles, 
and  all  and  every  person  or  persons,  by  means 
of  flags  by  day  and  colored  lights  by  night 
•  •  •  of  the  approach  to  said  crossings 
of  any  locomotive  engines,  car  or  train  of 
cars,  and  in  case  of  gates,  to  lower  them,  so 
as  to  obstruct  the  approach  along  said  streets 
to  said  railroad  track  or  tracks."  We  think 
it  a  fair  construction  of  this  ordinance  tbat 
the  gates  were  intended  as  a  physical  ob- 
struction and  as  a  warning  as  well.  The 
succeeding  section  of  the  ordinance  provides 
for  having  one  gate  west  of  the  Santa  F6 
tracks,  and  one  east  of  tbe  Elgin,  Jollet  & 
Eastern,  both  to  be  managed  from  a  tower, 
instead  of  having  one  gate  on  each  side  of 
the  tracks  of  each  of  the  four  companies 
whose  tracks  cross  Jackson  street  between 
these  two  gates.  We  think  It  perfectly  mani- 
fest that  tbe  purpose  of  this  ordinance  is  to 
afford  protection  to  all  persons  who  cross  any 
of  these  tracks  on  Jackson  street  no  matter 
where  they  come  upon  Jackson  street— wheth- 
er within  or  without  the  gates.  By  appel- 
lant's theory,  a  m^in  who  comes  upon  this 
street  as  did  Graves,  from  the  south,  be- 
tween the  tracks  of  tbe  Santa  F6,  and  who 
turns  east  on  the  crossing  and  passes  ovei 
tbe  tracks  of  appellant  and  over  the  tradn 
of  the  Lake  Shore,  and  then  turns  south 
and  goes  off  the  street  npon  the  right  of 
way  of  tbe  Elgin,  Jollet  &  Eastern,  is  left 
wholly  without  protection,  so  far  as  the 
ordinance  is  concerned.  We  cannot  agree 
with  this  conclusion.  The  purpose  of  tbe 
ordinance  was  to  afford  protection  to  a  man 
who  only  desired  to  cross  the  tracks  of  ap- 
pellant on  Jackson  street  as  well  as  to  a  man 
who  desired  to  cross  the  tracks  of  all  four 
companies  on  tbat  street 

It  is  fnrtber  contended  that  Bubens,  tbe 
towerman,  was  guilty  of  no  negligence,  be- 
cause he  swears  that  at  the  time  tbe  engine 
in  question  approached  Jackson  street  no 
one  was  approaching  the  railroad  tracks  from 
tbe  west  on  Jackson  street  and  It  is  con- 
cluded that  as  he  could  see  no  one  approach- 
ing, appellant  was  under  no  obligation  to 
lower  the  gates.  Under  the  ordinances  of  the 
city  of  Jollet  above  quoted.  It  is  the  duty  of 
appellant  to  have  these  gates  lowered  wtam- 
ever  one  of  Its  engines  or  cars  ap^oacbes 
Jackson  street  under  sncb  drcnmstances  tbat 
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make  It  appear  naaonable  to  the  towerman 
that  It  Is  coming  upon  or  going  across  tbat 
street  It  Is  not  for  him  to  look  or  speculate 
about  whether  persons  are  approaching  the 
track  or  not.  His  duty  Is  to  determine 
whether  engines  or  cars  are  approaching  the 
street,  and  whether  they  wUt  come  upon  the 
street,  and.  If  so,  to  drop  the'  gates.  By  his 
own  showing,  he  was  guilty  of  oegllgence  on 
this  occasion.  He  says  he  had  the  east  gate 
down  to  keep  persons  east  of  that  gate  off 
the  tracks  on  account  of  switching  on  the 
tracks  near  that  gate.  If  this  were  tme,  It 
was  also  hlB  duty  to  drop  the  west  gate  for 
the  purpose  of  preventing  persons  from  the 
west  approaching  the  eastern  tracks,  where 
the  switching  was  being  done.  So  far  as 
appears  from  hia  testimony,  he  did  not  see 
Graves'  horse  and  wagon,  or  the  engine  up- 
on which  appellee  was  riding,  until  after  th« 
accident  The  evidence  of  three  witnesses, 
offered  for  appellee,  ahowed  that  the  east 
gate  was  not  down,  and  that  there  were  no 
teams  waiting  at  that  gate  to  cross  at  the 
time' of  or  immediately  preceding  the  acci- 
dent, and  there  was  evidence  from  which  the 
jury  were  warranted  In  drawing  the  Infer- 
ence that  at  the  time  of  the  accident  Bubens 
was  not  in  the  tower  at  all,  or.  If  he  was 
there;  he  was  lying  down. 

Graves  testified  that^  as  he  came  upon 
Jackson  street  from  the  south,  be  looked  to 
see  if  the  west  gate  was  up,  and,  finding 
that  It  was,  he  proceeded  east  on  Jackson 
street,  and  It  is  said  that  If  It  be  true  that 
appellant  was  negligent  In  falling  to  have 
the  west  gate  lowered  at  that  time,  atlU  the 
proximate  cause  of  the  injury  was  the  fact 
that  as  the  engine  approached  the  crossing 
the  bell  was  not  rung  and  the  whistle  was 
not  sounded,  and  that  this  was  the  negli- 
(fence  of  appellee,  who  was  the  foreman  of 
the  switching  crew.  It  does  not  appear  to 
have  been  the  duty  of  the  foreman  to  ring 
the  bell  or  sound  the  whistle.  That  or- 
dlnarlly,  is  the  duty  of  the  engineer  or  fire- 
man, and,  Ia  the  absence  of  any  evidence 
on  the  subJ^H;  we  cannot  presume  tbat  this 
obligation  devolved  upon  the  f(neman  in 
this  instance.  The  engineer  and  fireman, 
however,  were  the  fellow  servants  of  Wise, 
and  he  could  not  recover  against  aptMllant 
for  en  Injury  received  on  account  of  their 
negligence  alone,  and  counsel  for  appellant 
take  the  position  that  Rubens  and  Wise  were 
also  fellow  servants.  To  constitute  two  serv- 
ants fellow  servants  it  is  necessary  that  they 
should  be  directly  co-operating  with  each 
other  In  a  particular  business  in  the  same 
line  of  employment  or  that  their  duties  be 
such  as  to  bring  them  Into  habitual  associa- 
tion, BO  tbat  they  may  exercise  a  mutual  in- 
fluence upon  each  other  promotive  of  prop- 
er caution.  Chicago  &  Northwestern  Rail- 
road Co.  V.  Mdranda,  93  111.  S02,  34  Am. 
Kep.  168;  Chicago  &  Eastern  Illinois  Ball- 
road  Co.  V.  Knelrim.  102  lU.  458,  38  N.  B. 
824.  4S  Am.  SL  Bep.  268.  These  men  woe 


not  co-operating  with  each  other.  It  was 
the  business  of  appellee  to  assist  in  and  su- 
perintend the  switching  of  the  cars  of  ap' 
pellant  in  its  yards  at  Jollet,  occasionally 
crossing  Jackson  street,  wtille  it  was  the 
business  of  Bubens  to  handle  the  gates  at 
this  crossing,  lowering  them  as  engines  or 
cars  approached,  and  closing  them  after  tbey 
had  passed.  The  duties  of  the  two  men  were 
Independent  each  of  the  other.  Nor  did  those 
duties  bring  them  Into  habitual  association; 
they  did  not  bring  them  Into  association 
at  all.  They  simply  made  it  possible  that 
they  might  see  each  other  on  those  occasions 
when  appellee  crossed  Jackson  street  or  came 
near  to  this  street.  We  cannot  hold  as  a 
matter  of  law  that  the  two  were  fellow  serv- 
ants. It  Is  apparent  from  the  testimony  of 
Graves  that  he  would  not  have  turned  east 
and  attempted  to  cross  the  tracks  of  appel- 
lant if  the  west  gate  had  been  down,  it 
follows,  then,  that  the  Injury  resulted  from 
the  negligence  of  Bubens,  the  towerman. 
which  Is  the  negligence  of  appellant,  and  the 
negligence  of  the  engineer  and  fireman  op- 
erating the  engine,  who  were  the  fellow 
servants  of  the  Injured  man.  But  for  the 
negligence  of  Bubens  the  negligence  of  the 
fellow  servants  would  not  have  been  suffi- 
cient to  cause  the  accident;  but  for  the  negli- 
gence of  the  fellow  servants  the  negligence 
of  Bubens  would  not  have  been  sufficient 
to  occasion  the  accident  The  negligence  of 
appellant  and  the  negligence  of  the  fellow 
servants  coincided  to  cause  the  accident  and 
together  were  the  proximate  cause  thereof. 

Where  the  negligence  of  the  master  Is 
combined  with  the  negligence  of  a  fellow 
servant  in  producing  the  injury,  and  the 
negligence  of  neither  la  alone  the  efilclent 
cause,  both  the  master  and  the  fellow  servant 
are  liable,  and  the  injured  servant  may 
maintain  bts  action  against  either  or  both 
together.  12  Am.  &  Eng.  Bncy.  of  Law 
(2d  Bid.)  p.  90S;  Pullman  Palace  Car  Co.  v. 
Laack,  143  111.  242,  32  N.  E.  285,  18  L.  B. 
A.  215;  Chicago  &  Northwestern  Bail  way 
Co.  V.  GlUlson,  173  UL  264k  tiO  N.  B.  667,  64 
Am.  St  Bep.  117. 

The  court  properly  refused  to  Instruct  the 
Jury  to  find  for  the  defendant 

What  we  have  said  -in  reference  to  the 
construction  to  be  placed  upon  the  ordi- 
nances of  the  city  of  Joliet  disposes  of  the 
errors  assigned  upon  the  action  of  the  court 
in  modifying  the  fourth  and  refusing  the 
fifteenth  instruction  asked  by  appellant 

The  sixteenth  instruction  requested  by  ap- 
pellant directed  the  Jnry  to  find  a  verdict  of 
nbt  guilty  as  to  the  second  count  of  the  dec- 
laration. This  count  avers  that  the  crossing 
was  of  an  unusually  dangerous  character, 
and,  without  relying  upon  the  provisions  of 
the  ordinances  of  the  city,  charges  that  it 
was  the  duty  of  appellant  to  give  notice  to 
persons  about  to  cross  Its  tracks  on  Jackson 
■treat  of  the  aiiproach  of  the  engines  or  cars 
of  appeUant,  and  that  St  failed  In  this  duty. 


Digitized  by 


Google 


604 


«8  N0B1HIBA8TBBN  BBF0BT1BB. 


It  hi  tSrawn  on  the  theory  that  In  view  of  th« 
long-continued  practice  of  appellant  In  ref- 
erence to  the  use  of  the  gates  at  this  cross- 
ing, independently  of  the  ordinances,  It  could 
not  at  ODce  cease  thetr  use  without  Incurring 
liability  to  persons  who  might  be  injnred  as 
a  result  of  such  cessation,  and  who  liad  been 
familiar  with  the  practice  theretofore  fol- 
lowed by  appellant,  where  no  notice  of  any 
kind  had  Iieen  given  by  the  appellant  that 
any  change  would  be  made.  There  is  evi- 
dence In  the  record  which  tends  to  prove  the 
averments  of  this  coont  so  far  as  they  have 
been  referred  to  above. 

The  count  also  charged  that  the  crossing 
was  frequented  by  5,000  persons  dally.  Of 
this  there  Is  no  proof,  and  It  is  daid  that  this 
Is  a  material  averment,  and,  there  being  no 
proof  to  sustain  it,  the  instractlon  as  to  this 
count  should  have  been  given.  The  count 
was  not  strengthened  by  this  averment, 
which  might  therefore  be  rejected  as  surplus- 
age, and,  that  being  tm^  the  connt  could  be 
sustained  without  any  proof  in  referrace 
thereto. 

By  this  count  plaintiff  sought  to  recover  for 
money  expended  for  medicines  and  physi- 
cians' services.  It  appears  from  his  testi- 
mony that  he  was  In  a  hospital  for  SO  weeks, 
and  that  Dr.  Cusbing  and  Dr.  Frederick 
treated  him.  Martin  W.  Cushlug,  a  physi- 
cian, testified  that  he  was  In  attendance  open 
appellee  Immediately  after  the  accident,  and 
before  he  had  been  removed  from  the  place 
where  he  was  hurt;  that  he  went  to  the  hos- 
pital shortly  after  the  patient  was  taken 
there,  and  visited  him  there  every  day  for 
from  20  to  25  weeks,  making  one  to  three 
visits  a  day,  treating  him  for  the  injury  re- 
ceived In  this  accident  He  was  then  asked, 
"What  were  your  services  reasonably  worth 
for  the  attention  you  have  given  the  plaintiff 
in  connection  with  the  wound  yi>u  have  re- 
ferred to?"  An  objection  was  interposed, 
which  was  overruled.  Thereupon  counsel. 
Instead  of  having  the  reporter  read  the  ques- 
tion, asked  this  one:  "What  were  your  serv- 
ices reasonably  worth,  as  a  physician,  for  the 
attention  and  the  treatment  and  s^vlces  you 
performed  In  connection  with  the  plaintiff 
from  the  time  of  the  Injury  np  to  the  present, 
aa  physldanT"  After  an  objection  had  been 
overruled  and  an  exception  preserved  the 
witness  fixed  the  amoant  at  $500.  It  Is  ob- 
jected that  this  question  which  was  answer- 
ed permits  the  physician  to  fix  the  value  of 
his  services  rendered  the  appellee  whether 
those  services  were  rendered  In  treating  him 
for  the  injuries  complained  of  or  for  some- 
thing else,  and  that  this  bill  of  $500  may  in- 
clude services  aside  from  treatment  mado 
necessary  by  this  injury.  The  witness  had 
Just  been  over  a  long  recital  of  his  treatment 
of  appellee,  and  had  heard  an  objection  over- 
ruled to  a  question  Just  preceding  this  one 
which  properly  defined  the  services  the  value 
»f  which  was  to  be  fixed,  and,  while  this 
question  la  not  entirely  accurate,  we  do  not 


think  the  vrltness  could  have  had  reference 
to  any  charge  except  his  charges  for  treating 
appellee  on  account  of  the  injury  received 
at  the  Jackson  street  crossing.  The  objection 
interposed  was  a  general  one.  Had  the  spe- 
cific objection  now  presented  been  made  on 
the  trial,  do  doubt  it  would  have  been  obvi- 
ated. 

This  medical  gentleman,  when  asked  if  he 
had  an  account  against  iriainticr,  stated  that 
be  had  one  against  somebody,  but  did  not 
know  whether  it  was  against  the  plaintiff  or 
not;  and  It  is  urged  that  because  he  did  not 
say  that  the  account  was  against  appellee 
the  evidence  was  improper,  or,  as  counsel 
puts  It,  "If  the  claimant  himself  did  not 
know,  how  are  the  court  or  jury  to  ascer- 
tain?" If  this  were  a  suit  by  the  physician 
we  .  would  be  inclined  to  give  weight  to  this 
proposition,  but  as  the  claimant  or  plaintiff 
here  is  appellee,  and  not  the  physician,  and 
aa  it  plainly  appears  that  appellee  Is  liable 
for  the  payment  of  this  bill,  this  objection  Is 
without  merit 

The  Jndgmrait  of  the  Appellate  Ciourt'wlU 
be  aflBrmed.  Judgment  afflrmedj 

(SM  ni.  OD 

MAMEBOW  V.  NATIONAL  LEAD  CO.* 
(Supreme  Court  of  Illinois.   Dec  1%  1903.) 
CONTINUING  GUARANTY— CONSTRUCTION  —  IN- 
DEmXEDNBSS  COVERED  —  TERMINATION— NO- 
TICE TO  GUARANTOR— DIRBCTQRS  OF  COR- 
PORATION—PRBSUHPTI0N3—EV I  DEiNCE. 

1.  Where  a  guaranty  provided  that  tt  shoald 
cover  all  debts,  of  whatsoever  nature  or  char- 
acter, theD  due  or  which  might  become  doe  from 
a  certain  corporatioa  to  ^alntiS,  aad  recited 
that  it  was  made  to  induce  plaintiff  'to  continue 
to  sell  goods  to  the  corporation  as  the  gnaran- 
tora  had  requested,  the  gnaranty  covered  por- 
chasea  made  by  the  corporation  both  before  and 
after  the  date  of  the  guaranty. 

2.  Where,  in  order  to  induce  plaintiff  to  con- 
tinue to  sell  goods  to  a  corporation  of  iriiich  de- 
fendant was  a  stockholder  and  director,  defend- 
ant and  othei  directors  executed  their  personal 
guaranty,  guarantying  payment  on  demand  of 
all  moneys,  debts,  obligations,  and  demands,  of 
whatsoever  natoie  or  diaracter,  then  due  or 
which  might  thereafter  become  dna  from  the 
corporation,  the  guaranty  was  not  limited  to 
subsequent  sales  made  for  cash,  but  covered,  aa 
well,  sales  made  to  the  corporation  on  30  days' 
credit 

3.  Where  a  guaranty  was  a  contlnning  one, 
and  was  not  limited  as  to  duration  or  amoant 
It  will  be  construed  to  be  limited  to  such  time 
and  amount  as  is  reaaonable  ondw  the  diemn- 
stances  of  the  particnlar  case. 

4.  Where  directors  of  a  corporation  personal- 
ly executed  a  continuing  guaranty,  guarentring 
payment  for  goods  aold  and  to  be  aold  by  plain- 
tiff to  the  corporation,  the  goaranty  coold  be  re- 
voked or  withdrawn  at  any  time  thereafter  on 
notice  to  plaintiff,  in  which  case  the  guarantor's 
liability  would  extend  only  to  sales  made  pnr- 
Buant  to  it  before  notice. 

6.  Where,  at  the  time  of  the  default  of  a 
principal  debtor,  he  was  Insolvent,  so  that  the 
creditor  could  uot  collect  his  debt  or  any  part 
thereof,  the  creditor's  failure  to  give  notice  of 
the  default  to  a  contlnning  collateral  guarantor 
within  a  reasonable  tim^  whldt  did  not  resoM 

*RebearlDS  dented  Febmary  I,  UH. 

f  E.  Sm  Guaranty,  vql  SB,  Cent  XUg.  |  li; 
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In  any  lofes  to  tfa*  latter,  wtmld  not  diodiarge 
him  from  UaUHty. 

&  Where  defendant  executed  a  gnarantr  Of 
payment  for  goods  sold  and  to  be  sold  to  a  cor- 
poration by  ptaiutffl,  in  which  guaranty  defeod- 
mjtt  dedared  blmself  to  be  both  a  atocklioMer 
and  a  director  of  the  corporation,  and  at  the 
time  of  aigning  the  goaranty  he  had  knowledge 
that  it  was  in  embarrassed  clrconiBtancea,  and 
that  Its  credit  had  been  impaired,  tbe  gnaranty 
having  been  execnted  for  the  purpose  of  inducing 
plaintitf  to  continue  to  sell  goods  to  the  corpora- 
tion in  due  course  of  basiuesa,  defendant  was 
bound  to  take  notice,  and  would  be  presumed  to 
hare  notice,  of  the  extent  of  the  parchaaes  made 
by  the  corporation  under  the  guaranty,  and  of 
iti  default  in  payment. 

7.  Where  defendant  guarantied  payment  of 
purchases  made  by  a  corporation,  in  whidi  he 
waa  a  stockholder  and  director,  from  plahittff, 
and  the  last  item  of  plaintiffs  account  for  aalei 
made  did  not  matnre  until  December  9,  1807, 
and  on  the  17th  of  December  the  corporation 
made  an  assignment  for  the  benefit  of  creditors, 
under  which  only  9  mt  cent,  of  Ita  tndebtedneM 
was  realixed  from  its  SMets,  defendant's  oflw 
to  ^ow  that  the  corporation  was  la  possession 
of  goods  at  ali  times  between  the  making  of  tbe 
goaran^  and  until  December  17,  1897,  to  have 
satisfied  plaintiff's  claim,  and  that  defendant 
had  no  notice  thereoi  until  December,  1898,  was 
properly  refused;  plaintiff's  duty  to  make  de- 
mand of  payment  and  give  notice  of  defaolt  not 
arising  until  a  reasonable  time  after  its  trans- 
actions with  the  corporation  had  been  closed. 

Error  to  Appellate  Conrt,  rirst  District 
Action  liy  the  National  Lead  Company 
against  George  Mamerow.  From  a  iud^- 
ment  in  favor  of  plaintiff,  affirmed  by  the 
Appellate  Conrt  (98  III.  App.  400),  defend- 
ant brings  error.  Affirmed. 

This  Is  a  writ  of  error  to  the  Appellate 
Court  for  the  First  District  to  review  a  Judg- 
ment of  that  court  affirming  a  Judgment  of 
the  superior  court  of  Cook  county  In  a  suit 
bronght  by  defendant  In  error  against  plain- 
tiff In  error  to  recover  a  balance  for  goods 
arid  by  defendant  in  error  to  a  corporation 
known  as  tbe  Bemer-Mayer  Company  upon 
ft  written  guaranty  executed  by  plaintiff  In 
error  and  others  to  defendant  in  error.  The 
gnaranty  in  qnestiou  Is  as  follows: 

**Agreement  made  this  19tb  day  of  March, 
1897,  between  Herman  D.  Bemer,  residing 
at  2673  Buclld  avenue,  in  the  city  of  Cleve- 
land, Ohio,  and  Jacob  J.  Hayer.  residing  at 
tbe  Arlington  Hotel,  In  tbe  city  of  Cleveland, 
Ohio,  and  George  Mamerow,  residing  at  Irv- 
ing Park,  In  tbe  city  of  Chicago,  Illinois,  par- 
ties of  the  first  part,  and  tbe  National  Lead 
Company,  a  corporation  of  New  Jersey,  do- 
ing business  at  No.  287  Pearl  street,  In  the 
dty  of  New  York,  of  the  second  part: 

^'Witnesseth:  Whereas,  the  Bemer^Maytr 
Company,  a  coiporation  organized  nnder  the 
laws  of  Ohio  and  doing  business  in  the  dty 
of  New  Toife  and  at  Cleveland,  Ohio,  la  in- 
debted to  tbe  National  I«ad  Company  in  va- 
rlons  sums  of  money  for  goods  sold  and  do- 
Hvered  on  open  account  and  for  other  ac- 
connts;  and  whereas,  the  said  National  Lead 
Company  has  called  upon  the  said  the  Ber- 
ner-Mayer  Company  for  security  for  its  in- 
debtedness to  said  National  Lead  Company, 
and  baa  refused  to  permit  the  Indebtednesa 


of  the  said  the  Bemer-Mayer  Company  to  in- 
crease until  tbe  said  present  Indebtedness 
is  amply  secnred;  and  whereas,  tbe  said  par- 
ties of  the  first  part  are  Interested  in  the  said 
the  Bemer-Mayer  Company  as  stockholders 
and  directors  thereof,  and  desire  that  the 
said  National  Lead  Company  shall  continue 
to  sell  goods  to  tbe  said  the  Berner-Mayer 
Company,  and  have  requested  it  so  to  do; 
and  whereas,  the  parties  of  the  first  part 
have  agreed  to  furnish  tbe  said  National 
Lead  Company  security  for  all  accounts  due 
and  to  become  due  from  said  the  Bemer- 
Hayer  Oompany  to  nXH  National  Lead  Com- 
pany: 

"Now,  therefore,  In  consideration  of  the 
forgoing,  and  In  consideration  of  the  sum 
of  one  dollar  and  other  valuable  consider- 
ation to  tbe  parties  of  the  first  part  In  hand 
paid  by  the  parties  of  tiie  second  part  at  or 
before  the  ensealing  and  delivering  of  these 
presents,  the  said  parties  of  the  first  part 
do  jointly  and  severally,  and  for  their  heirs, 
executors  and  administrators,  guarantee  to 
the  said  National  Lead  Compauy  tbe  pay- 
ment to  said  National  Lead  Company,  upon 
demand,  of  all  moneys,  debts,  obligations 
and  demands,  of  whatevOT  nature  or  char 
act«r,  now  due  or  which  may  hereafter  be- 
come due  from  said  tbe  Bemer-Mayer  Com- 
pany to  the  said  National  Lead  Company. 

"In  witness  whereof  tbe  said  parties  of 
tbe  first  part  have  hereunto  set  their  hands 
and  seals  tbla  18th  day  of  March,  1897. 

"Herman  D.  Bemer. 
"Jacob  J.  Hayer. 
"George  Mamerow. 

"In  the  presence  of  R.  H.  Morley." 

To  the  declaration  In  assumpsit  tbe  plain- 
tiff in  error  pleaded  only  the  genwal  Issne, 
with  an  affidavit  of  merits.  The  cause  was 
submitted  to  the  court,  a  iwy  having  been 
waived;  and  tbe  issues  were  found  in  favor 
of  defendant  in  error,  and  damages  were  as- 
sessed at  14,778.71.  Tbe  action  was  for  goods 
sold  under  the  guaranty  between  the  19tb 
day  of  March,  1897,  and  the  9th  day  of  No- 
vember, 1897. 

It  appeared  from  the  evidence  that  tile 
Bemer-Mayer  Company  waa  an  Ohio  corpo- 
ration, with  places  of  bualnesa  at  Cleve- 
land, New  York,  and  Brooklyn.  The  items 
for  which  the  plaintiff  In  error  was  held 
liable  under  the  guaranty  were  all  sold  and 
dellTered  to  the  New  York  and  Brooklyn 
branches  on  SO  days*  credit  The  company 
made  an  assignment  for  the  benefit  of  Its 
cAdltors  December  17,  1897.  The  questions 
presented  here  were  raised  by  holdings  of- 
fered by  the  plaintiff  In  «rror,  and  refused 
by  tbe  trial  court 

Benson  Landon,  for  plaintiff  In  error.  Ten- 
ney,  McConnell,  Coffeen  &  Harding,  for  de- 
fendant In  error. 

RICKS,  J.  (after  stating  the  facts).  Plain, 
tiff  in  error's  contention  Is  that  the  snpeilor 
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and  appellate  courti  erred  In  coDStruIng  the 
guaranty  to  cover  purchaaea  made  hj  the 
Berner-Mayer  Company  after  March  19,  1887 
—the  date  of  the  guaranty.  This  question 
was  raised  by  a  holding,  presented  to  the 
court  and  refused,  to  the  ^ect  that  the  guar- 
anty only  covered  all  Indebtedness  existing  ! 
at  the  time  of  its  date.  This  contention, 
we  tbtnk.  Is  without  merit  The  preamble 
of  the  instrument  recites  that  the  parties  to 
the  guaranty  "desire  that  the  said  National 
Lead  Ck>mpany  shall  continue  to  sell  goods 
to  the  said  Bemei^Mayer  Oompany,  and  have 
requested  It  bo  to  do,"  and  the  language  of 
the  guaranty  itself  purports  to  cover  all 
debts,  of  whatever  nature  or  character,  "now 
due  or  which  may  hereafter  become  dne  from 
said  Berner-Mayer  Ck)mpaDy  to  the  said  Na- 
tional Lead  Company."  As  was  said  by  the 
Appellate  Court:  "Loobing  at  the  Instru- 
ment aa  a  whole,  It  Is  certainly  open  to  the 
construction  that  it  was  intended  to  cover 
debts  not  only  due.  but  which  might  become 
due  thereafter,  in  pursuance  of  the  express 
wish  of  the  guarantors  that  the  lead  com- 
pany should  continue  to  sell  goods  to  the 
Bemer>Mayer  Company.  It  cannot  fairly  be 
said  that  the  recitals  limit  the  guaranty  to 
said  present  indebtedness,  as  counsel  con- 
tends." . 

It  is  next  urged  that  the  guaranty  in  ques- 
tion does  not  apply  to  or  cover  sales  made 
by  the  defendant  in  error  to  the  Berner- 
Mayer  Company  upon  30  days*  credit,  and 
that,  as  the  entire  demand  Is  for  goods  so 
sold,  the  defendant  In  error  ought  not  to  re- 
cover on  the  guaranty.  This  question  was 
raised  In  the  trial  court  by  plaintiff  In  er- 
ror requesting  the  court  to  hold,  as  a  matter 
of  law,  that  plaintiff  in  error  was  not  liable 
to  defendant  in  error  "for  goods  sold  and 
delivered  by  said  National  Lead  Oompany  to 
the  Berner-Mayer  Company  upon  thirty  days' 
credit"  This  holding  the  court  refused.  In 
support  of  this  contention,  plaintiff  in  error 
cites  Miller  v.  Stewart  &  Wheat  6S0,  6  L. 
Ed.  189,  Shreffler  v.  Nadelboffer,  133  111.  536, 
26  N.  B.  630,  23  Am.  St  Rep.  626,  and  other 
cases,  wherein  the  propositions  are  announ- 
ced and  held  that  the  "liability  of  a  surety  Is 
nbt  to  be  extended  by  implication  beyond 
the  terms  of  the  contract"  and  that  the 
surety  or  guarantor  will  not  be  held  answer- 
able unless  the  contract  Is  strictly  pursued. 
We  are  unable  to  see  how  this  court  is  aid- 
ed, or  plaintiff  in  error  beneflted,  by  the  rules 
here  invoked.  They  can  only  be  applied 
when  It  is  determined  what  is  the  legal -ef- 
fect of  the  guaranty  In  question,  or,  in  other 
words,  the  scope  of  the  undertaking  of  the 
guarantors.  The  contract  must  be  constru- 
ed by  and  from  its  own  terms  and  provi- 
sions, as  far  as  they  furnish  a  guide,  and  in 
aid  thereof  the  circumstances  of  the  making 
of  the  contract  may  be  taken  into  considera- 
tion. By  the  express  words  of  the  contract 
the  makers  guaranty  the  "payment  upon  de- 
mand, of  all  moneys,  debts,  obUgationa  and 


demands,  of  whatever  nature  or  character, 
now  due  or  which  may  hereafter  become 
due  from  the  Berner-Mayer  Company."  The 
language  is  broad,  and,  if  given  the  inter- 
pretation it  would  usually  import  must  be 
held  to  cover  not  only  the  indebtedness  ex- 
isting at  the  time  of  the  execution  of  the 
guaranty,  and  which  might  then  be  due  or 
might  thereafter  become  due,  but  also  such 
indebtedness  as  might  in  due  course  at 
trade,  thereafter  be  created  and  become  due. 
If  a  guaranty  Is  clear  In  Its  terms.  It  must 
be  interpreted  and  construed  according  to 
the  language  used;  "that  Is  to  say,  the  par- 
ties must  be  presumed  to  have  meant  that 
which  their  language  clearly  Imports.  It  is 
not  what  one  of  the  parties  may  have  In- 
tended, but  what  Is  shown  by  the  contract 
to  have  been  the  Intention  of  botb  ^rtles." 
Peoria  Savings,  Loan  ft  Trust  Cb.  t.  mder, 
165  111.  65,  46  N.  B.  1083. 

Upon  examination  of  the  contract  in  ques- 
tion, It  appears  from  its  recitals  that  de- 
fendant in  error  had  sold  and  delivered 
goods  to  the  Berner-Mayer  Company  on  open 
account  and  that  the  latter  owed  the  de 
fendant  in  error  for  goods  so  sold  and  for 
other  accounts.  It  also  appears  that  the 
guarantors  were  ''Interested  in  the  said  Ber- 
ner-Mayer Company,  as  stockholders  and 
directors  thereof;  that  defendant  In  error 
bad  refused  to  permit  the  indebtedness  of  the 
Berner-Mayer  Compauy  to  Increase  until  the 
present  Indebtedness  was  -amply  secured; 
that  the  guarantors  dedred  that  the  defend- 
ant In  error  should  continue  to  sell  goods  to 
the  said  Berner-Mayer  Company,  and  so  re- 
quested; that  the  guarantors  agreed  to  fur- 
nish to  defendant  in  error  security  of  all  ac- 
counts, "due  and  to  become  due."  From 
these  recitals,  it  is  evident  that  plaintiff  in 
error  and  bis  co-guarantors  knew  not  only 
that  defendant  in  error  liad  been  selling  the 
Berner-Mayer  Company  goods  upon  open 
account  but  that  these  accounts  so  existing 
comprised  both  classes  of  debts;  that  Is, 
those  that  were  due,  and  those  tliat  were  uot 
due.  but  were  to  become  due.  Kurtbermore, 
as  directors  of  the  Berner-Mayer  Company, 
it  was  the  duty  of  the  guarantors  to  have 
knowledge  of  its  affairs,  and  the  nature,  ex- 
tent and  character  of  its  Indebtedness,  and 
the  recitals  of  their  undertaking  tend  most 
strongly  to  show  that  they  did  know.  Th^ 
desired  defendant  in  error  to  continue  to 
extend  credit  to  the  Berner-Mayer  Company, 
and  agreed  that  they  would,  on  demand,  paj 
defendant  In  error  all  moneys,  debts,  obli- 
gations, and  demands,  of  whatever  nature  or 
character,  then  due,  or  that  might  tbereaftei 
become  due.  Their  guaranty  was  not  by 
Bucb  language,  limited  to  sales  on  open  a^ 
count  that  should  be  payable  by  the  Bemer 
Mayer  Company  upon  demand  of  defendant 
in  error,  but  "moueys.  debts,  obligatloDS, 
and  demands,  of  whatever  nature  or  char- 
acter"; nor  such  debts  or  obllgattona  only 
as  defendant  In  error  cotdd  any  moment  de- 
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mand,  and  tbereby  make  due,  but  the  gnar- 
anton  would,  on  demand,  pay  the  debts,  ob- 
ligatiouB  and  demands  due  and  thereafter  to 
become  due.  The  general,  and  we  may  say 
the  sole,  object  of  the  guarantors  was  to 
obtain  from  defendant  in  error  the  further 
continuation  of  sales  to  tha  Bemer^Mayer 
Company  on  time.  Defendant  In  error  need- 
ed no  guaranty  U  It  was  to  sell  for  c&sh,  and 
the  use  of  the  words  "obligations  and  de- 
mands, of  whatever  nature  or  character,"  in 
conjunction  with  the  words  "all  moneys, 
debts,"  would  seem  useless  and  meaningless 
aniesfl  the  parties  contemplated  that  the 
goods  to  be  sold  on  credit  would  be  upon 
the  usual  terms  of  credit,  or  that  notes  or 
other  evidences  of  the  indebtedness  arising 
ftom  such  sales  might  be  taken  by  defendant 
in  error;  otherwise  "all  moneys  and  debts" 
would  have,  according  to  plaintiff  lir  error's 
contention,  been  descrlptlTe  of  the  full  ex- 
tent of  their  undertaking  of  payment. 

Counsel  for  plaintttt  In  error  say  that  the 
guarantors  should  'hare  had  the  light  to  go 
to  defendant  in  error  at  any  time  and  require 
defendant  in-'error  to  demand  payment,  and, 
If  not  paid  by  the  Bemer-Mayer  Company, 
the  guarantors  should  have  had  the  rli^t  to 
pay  at  once  and  be  subrogated.  They  might 
hare  bad  that  right  if  they  had'  so  cont^tct- 
ed.  but  we  are  unable  to  construe  the  con- 
tract before  us  as  bo  providing  or  Intending. 

It  is  said  in  support  of  this  contention  that' 
If  this  contract  is  held  to  be  a  continuing 
guaranty,  and  to  be  applicable  to  sales  upon 
30  days'  credit,  then,  In  law,  there  is  no  pro- 
tection to  the  guarantor,  and  that  defendant 
in  error  might  as  well  have  sold  on  10  or  30 
years'  time  as  upon  SO  days*  time.  This  con- 
tention is  not  sound.  We  think  the  greater 
weight  of  authority  is  agreed  that  where  the 
guaranty  Is  a  rantinuing  one,  and  Is  unlim- 
ited as  to  duration  and  amount  for  which 
the  guarantor  will  be  liable,  such  time  and 
aihount  must  be  reasonable,  under  the  dr- 
cnmstances  of  the  particular  case.  Lehigh 
Coal  Co.  T.  Scallen,  61  Minn.  63.  63  N.  B. 
246;  14  Am.  A  Eng.  Ency.  of  Uiw  (2d  Bd.) 
1140.  The  guarantors  could  have  limited 
their  undertaking  both  as  to  time  and  amount, 
bad  they  seen  fit  to  do  so,  but,  from  a  read- 
ing of  the  guaranty,  it  would  seem  that  their 
desire  and  Intention  were  that  botii  Should 
be  unlimited. 

Nor  were  the  guarantors  without  reason- 
able protection  against  the  acts  of  the  Bemer- 
Hayer  Company  under  the  contract  as  It  Is 
construed  by  us.  As  to  all  the  indebtedness 
created  after  the  execution  of  the  guaranty, 
the  undertaking  w^s  collateral  and  continu- 
ing, and  could  be  revoked  or  withdrawn  at 
any  time  thereafter  upon  notice  to  defendant 
In  error,  and  the  guarantors'  liability  would 
Id  such  case  only  cover  the  sales  made  pur- 
suant to  It,  and  before  the  notice.  14  Am. 
&  Eng.  Ency.  of  Law  Qid  Ed.)  IWXK  and 
authorities  cited. 

The  case  of  Hunt  v.  Smith,  17  Wend.  179. 
81  Am.  Dee.  296;  Is  mainly  relied  on  by  plain- 


tiff in  error  In  support  of  his  contention.  Ws 
have  examined  that  case,  and  do  not  think  It 
applicable  to  the  guaranty  before  us.  In  the 
case  cited  the  guaranty  was  an  express  un- 
dertaking to  pay  for  goods  that  might  be 
furnished  a  proposed  purchaser  to  the 
amount  of  $70,  and  concluded  with  the  ex- 
pression, "and  I  will  be  responsible  to  you 
for  that  sum."  Goods  wejre  sold,  relying  on 
that  guaranty,  on  30  days'  credit,  and  the 
court  held  that  the  guaranty  did  not  cover 
such  sales.  A  marked  difference  will  be 
found  between  the  guaranty  there  and  the 
one  at  bar.  In  Hunt  v.  Bmith  thoe  was  a 
direct  and  absolute  undertaking  to  pay  to  the 
amount  in  the  guaranty,  and  the  guaran^ 
wu  an  accommodation  one,  in  which  the 
guarantor  bad  no  show  of  interest,  while  in 
the  case  at  bar  the  goarantors,  as  shown  by 
the  redtals  In  the  Instrument  of  guaranty, 
were  in  fact,  though  not  In  law,  the  persons 
to  whom  and  for  whose  benefit  the  sales 
were  to  be  made.  They  were  both  directors 
and  stockholders  of  the  Bemer-Mayer  Com* 
pany,  and  were  making  a  personal,  strenu- 
ous t^ort  and  «tettdlng  their  personal  cred- 
it in  their  endeavor  to  carry  the  falling  busi- 
ness of  the  Bemer-Mayer  Company.  Its 
credit  waa  then  Impugned  and  impaired,  and 
they  were  vitally  Interested  In  maintaining 
and  continuing  the  credit,  and,  as  it  seems 
to  us,  the  whole  consideration  to  the  guaran- 
tors was  that  defendant  In  error  should  sell 
to  the  Bemer-Mayer  Company  on  credit. 

Plalntlfl  In  error  contends  that  he  was  en- 
titled to  timely  notice  of  the  default  of  the 
Bemer-Mayer  Company,  and  that,  as  notice 
was  not  given  for  about  a  year  and  a  half 
after  the  failure  and  assignment  of  said  com- 
pany, he  is  released.  Plaintiff  in  error  of- 
fered a  holding  that  It  was  the  duty  of  de- 
fendant in  error  to  give  him  "notice  of  the 
default  of  the  Bemer-Mayer  Company  with- 
in a  reasonable  time,",  and  also  offered  an- 
otta«:  holding  to  the  effect  that,  although 
plaintiff  in  error  was  a  stockholder  and  di- 
rector of  the  Beraer-Mayer  Company,  such 
fact  would  not  relieve  defendant  In  error 
from  its  duty  to  give  timely  notice  of  the 
default,  and  further  asked  the  court  to  hold 
that  the  burden  of  proof  was  upon  the  de- 
fendant In  error  to  show  that  it  had  given 
notice  of  defiiult  within  a  reasonable  time. 
The  court  refused  these  holdings. 

The  general  rule  undoubtedly  Is  that  where 
the  guaranty,  as  here.  Is  a  collateral,  contin- 
uing one,  the  guarantor  is  entitled  to  reason- 
able notice  of  the  default  of  the  principal 
debtor.  Taussig  v.  Reld,  145  III.  488,  32  N. 
E.  018,  86  Am.  St  Rep.  604.  The  purpose  of 
this  notice  Is.  to  enable  the  guarantor.  If  he 
elects  to  pay  the  guaranty  and  at  once  pro- 
ceed against  the  prlncl[>al  debtor,  to  reim- 
burse himself  for  the  moneys  thus  paid.  The 
right  to  this  notice  Is  not  an  absolute  right, 
however,  in  the  sense  that  the  failure  to  give 
it  will,  in  all  cases  and  under  all  circum- 
stances, release  the  guarantor,  but  it  is  a 
relative  right;  and  the  failure  to  give  It  can 
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only  be  aTalled  of  when  It  Is  made  to  appear 
that  tlie  guarantor  haa  sufFered  loss  by  sucb 
failure.  Taussig  t.  Reld«  supra.  If  at  the 
time  of  the  default  of  the  principal  debtor 
the  latter  Is  insolveat,  so  that  the  creditor 
cannot  collect  his  debt,  or  any  part  thereof, 
the  failure  to  give  notice  -of  the  default  can 
work  no  injury  to  him,  and  tberefore  such 
failure  would  be  no  defense.  There  must  not 
only  be  a  want  of  notice  within  a  reasonable 
time,  but  also  some  actual  loss  or  damage 
thereby  caused  to  the  guarantor;  and  if  such 
loss  or  damage  does  not  go  to  the  whole 
amount  of  the  claim,  but  is  only  to  a  part, 
the  guarantor  la  not  wholly  discharged,  but 
only  pro  tanto.  Before  a  guarantor  can  be 
discharged  by  the  failure  of  the  creditor  to 
give  notice,  It  Is  incumbent  upon  the  guaran- 
tor to  show  that  he  is  prejudiced  by  sacb 
failure.  Bhett  t.  Poe.  2  How.  457.  11  L.  Bd. 
338;  14  Am.  &  Bng.  Bncy.  of  Law  (2d  Ed.) 
1162.  Such  being  the  rule,  It  would  seem 
that  the  question  of  notice  or  want  of  notice 
Is  a  matter  of  defense.  The  guarantee  has 
made  bis  case  by  showing  a  guaranty  broad 
enough  to  cover  the  transaction,  and  a  sale 
or  sales  In  compliance  with  and  in  reliance 
upon  the  guaranty,  and  the  default  of  the 
principal;  and  If  the  guarantor  seeks  to  re- 
lieve himself  from  the  liability,  and  upon  the 
ground  that  notice  of  the  default  was  not 
given  him  within  a  reasonable  time,  the  bur-* 
den  rests  upon  him  to  show  the  failure  to 
glvp  the  notice,  and  the  consequent  injury  by 
the  loss  of  the  whole  or  a  part  of  the  debt 
for  whlcb  he  stood  as  surety.  Furst  &  Brad- 
ley Mfg.  Co.  T.  Black,  111  Ind.  308,  12  N.  EI 
504;  Bbett  r.  Poe,  supra;  Voltz  t.  Harris, 
40  111.  15S;  Farmers'  &  Merchants'  Bank 
T.  KercheTal,  2  Mich.  606. 

In  Furst  &  Bradley  Mfg.  Go.  t.  Black, 
Bupr^  the  court  say:  "The  failure  to  give 
notice,  and  the  resulting  damages,  were,  how- 
ever, matter  of  defense."  In  the  case  at 
bar,  evidence  was  otrered  by  plaintiff  in  error 
for  the  purpose  of  showing  failure  to  give 
notice  of  default,  and  consequent  injury. 
The  evidence  was  objected  to,  and  the  ob- 
jection sustained.  The  entire  offer,  as  made 
by  plaintiff  in  error,  was  tbat  be  bad  no  no- 
tice until  December,  1898,  that  credit  had 
been  extended  by  defendant  in  error  to  the 
Bemer-Mayer  Company  subsequent  to  the 
date  of  the  guaranty  sued  on,  and  bad  no 
notice  of  the  default  of  the  Berner-Mayer 
Company  until  the  same  date;  that  the  Ber- 
ner-Mayer Company  was  In  possession  of 
a  large  amount  of  goods,  and  continued  to 
do  business  In  Chicago,  New  York,  and 
Brooklyn  until  December  17,  1897,  and  was 
in  possession  of  enough  goods  during  all 
the  time  that  Intervened  from  tiie  making  of 
the  guaranty  until  December  17,  1807— the 
date  upon  which  it  made  an  assignment— to 
have  satislied  the  claim  of  appellee.  A  cred- 
itor Is  not  required  to  give  notice  of  default 
to  a  guarantor  where  the  guarantor  has  no- 
tice from  an  Independent  source,  or  where 
It  is  his  duty,  under  the  law,  to  take  notice^ 


or,  in  other  words,  wbere,  In  law,  lie  Is 

chargeable  with  notice.  The  law  does  not 
require  a  useless  act  In  the  case  at  bar 
tbe  guarantors,  by  their  written  guaranty, 
styled  themselves  as  both  directors  and 
stockholders  of  the  Bemer-Mayer  Conapany. 
As  directors,  it  was  their  duty  to  know  the 
liability  and  financial  condition  of  the  com- 
pany; and,  from  the  recitals  in  tibe  guaranty, 
they  did  know  at  the  time  the  guaranty  was 
nude  that  the  company  was  in  debt  to  de- 
fendant In  error  to  such  an  extent,  and  its 
financial  condition  and  character  had  tben 
become  such,  that  defendant  in  enae  would 
not  extend  It  further  credit  wlthoot  the  gnar^ 
anty  In  question.  In  Bbett  v.  Foe,  supra, 
in  dlscoseing  a  similar  question  to  the  one 
here  presented,  It  is  said  (page  488):  "If  tbe 
drawer  of  the  bill  was  in  truth  the  partn^ 
of  the  -acceptor,  either  generally  or  in  the 
single  adventure  In  which  the  bill  made  a 
part,  In  that  event  notice  of  dishonor  of  the 
bill  by  the  holder  to  tbe  drawer  need  not 
have  been  given.  The  knowledge  ■  of  one 
partner  was  the  knowledge  of  the  other,  and 
notice  to  one  notice  to  the  other."  Mr. 
Thompson,  in  his  work  on  Oorirarations,  In 
speaking  of  the  duties  of  directors  of  cor- 
poratlona,  uses  the  following  language:  "It 
Is  a  sound  view,  at  lea^t  in  so  far  as  tbe 
question  respects  the  tights  of  third  par- 
ties, that  the  directors  of  a  corporation  are. 
In-  law,  conclusively  presumed  to  know  its 
condition,  its  business.  Its  receipts  and  ex- 
penditures, and  all  the  general  facts  which 
go  to  make  up  that  condition  and  bnaixtess, 
as  shown  by  the  entries  on  its  regular  books. 
Tbe  reason  of  this  is  that  it  Is  their  duty 
to  know  these  things  In  the  exercise  of  their 
official  functions.  This  doctrine  la  said  to 
be  one  founded  In  public  policy,  essential  to 
the  safety  of  third  persons  in  their  dealings 
with  corporations,  and  to  the  protection  of 
stockholders  interested  In  tbe  welfare  and 
safe  management  of  corporations."  4 
Thompson  on  Corporations,  p.  4024.  To  the 
same  effect  Is  the  case  of  Ualted  Society  of 
Shakers  v.  Underwood,  9  Bush,  609,  15  Am. 
Bep.  731.  We  think,  under  the  facts  dis- 
closed by  the  record  in  this  case,  that  the 
rule  announced  by  Mr.  Thompson,  supra,  la 
applicable.  Plaintiff  In  error,  by  hla  written 
guaranty,  declared  himself  both  a  stockhold- 
er and  a  director  of  the  defaulting  company. 
He  knew,  then,  that  it  was  in  embarrassed 
circumstances,  and  that  It  required  tbe  guar- 
anty of  the  men  composing  its  directorate  to 
enable  it  to  continue  Its  business.  It  wonld 
seem,  too,  from  the  express  language  of  the 
guaranty,  that  the  recitals  and  tmdertaklngs 
•f  the  guarantors  In  that  Instrument  were 
the  consideration  upon  which  defendant  in 
error  accepted  the  guaranty,  and  continued 
the  sales  under  It  The  record  showing;  aa 
we  think  it  does,  that  the  sales  made  attee 
the  guaranty  were  In  the  due  course  of  busi- 
ness, and  within  the  terms  of  the  guaranty 
with  defendant  in  error,  it  is  our  duty  to 
hold  that  plaintiff  In  erEor  was  bonnd  to  tate 
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notice,  and  win  be  preamned.  to  bare  bad 
notice,  of  the  extent  of  the  pnrcbaaes  made 
1)7  the  Berner*Mayer  Company  under  the 
gaaranty,  and  of  Its  default  In  payment 

In  this  view  of  tbe  case^  the  refosal  of  tbe 
court  to  admit  the  evidence  offered.  If  emv 
At  all,  was  harmless.  The  record  shows  ^t 
the  last  Item  of  defendant  In  emu's  account 
did  not  become  due  until  December  9,  1897, 
and  on  the  ITth  of  the  same  month— eight 
days  after  tbe  defanlt— the  Bemer^Mayer 
Company  made  an  assignment  for  tbe  benefit 
of  its  <s«dlton^  and  leas  than  9  per  cent 
of  Its  Indebtedness  "Wfa  realised  from  Its  a^ 
aets.  The  duty  of  def«idant  In  error  to 
make  demand  of  payment  and  glre  notice 
of  default  did  not,  If  at  all,  arise  until  with- 
in a  reasonable  time  after  tbe  transactions 
with  the  Bemer^BCayer  Company,  based  up- 
ca  the  guaranty,  were'  dosed.  Ferst  t. 
BlBckwell.  89  Fla.  621.  22  South.  892;  Doug- 
lass T.  Reynolds,  7  Pet.  113,  8  L.  Sd.  620; 
Montgomery  t.  Kello^  43  Miss.  486,  5  Am. 
Bep.  S08.  ^nie  day  after  tJie  asirignment 
defendant  In  wror  began  an  attachment 
against  the  B»ne^Mftye^  Company,  but  re- 
ceived nothing  by  it;  receiving  only  its  per 
cent  of  the  general  distribution  under  the 
assignment  Under  such  conditions^  we 
would  not  be  prepared  to  say  that  the  offer 
made  by  plaintiff  In  exrm  as  to  the  flnandal 
condition  of  the  Bemer-Uayer  Company  be- 
tween tbB  date  that  the  debts  became  due, 
Dec^ber  9;  1897,  and  the  date  of  the  asrign- 
.  ment  of  the  company  (tbe  17th).  was  suffi- 
cient evidence  upon  that  question  to  relieve 
it  from  liability,  evei.  If  the  plaintlfl  in  error 
had  been  entitled  to  notice.  The  rule  la 
Uiat  tbe  plaintiff  In  error  must  have  shown 
tlut  tbe  Bemer-Mayer  Oompany  had  suffl- 
dent  goods  between  those  dates  that  plain- 
tiff In  error,  ty  receiving  notice^  conld  have 
realised  the  debt  or  some  portion  of  It  that 
was  lost  by  the  failure  to  give  the  notice. 
The  mere  offer  to  show  that  It  was  In  pos- 
session of  goods  of  a  large  or  small  amount 
taken  In  connection  with  Its  fiiUure,  and  the 
payment  of  but  so  small  a  per  cent  of  Its' 
Indebtedness  under  tbe  assignment,  would 
contradict  any  presumption,  arising  from  the 
mere  possesion  of  a  large  amount  of  goods, 
tbat  plaintiff  In  error  could  have  realized 
the  debt  by  timely  notice  and  action,  or  that 
pl&lntiff  in  error,  by  notice,  could  have  paid 
and  saved  himself. 

The  Judgment  of  the  Appellate  Court  Is 
affirmed.  Judgment  afflnned. 


(S06  111.  W) 

UcDONAU>  et  al.  v.  PEOPLE  •!  reL  HAN- 
BERG.  County  Treaanrer. 

(Sapreme  Court  of  IIIIdoIb.    Dec.  16,  1903.) 

UUNICIPAL  CORPORATIONS— PUBLIC  IMPROVB- 
MENTS— ASSESSMENT— VOLUNTARY  PAYUENT 
—WAIVER  OF  OBJECTION. 

1.  Under  the  express  provisions  of  Lews 
1887f  p.  125. 1  66,  the  payment  of  an  installment 
of  an  assessment  for  ■  public  improvement  Is  a 


walvw  of  the  right  to  make  an  objection  to  a 
Judgment  for  sale  for  remainlnK  Installmoit'). 

Appeal  from  Cook  County  Court;  h.  C. 
Ruth,  Judge. 

Application  by  the  people*,  on  the  relation 
of  John  J.  Hanberg,  county  treasurer,  for  a 
judgment  of  sale  of  tbe  property  of  M.  C. 
McDonald  and  others  to  satisfy  a  special 
assessment  From  a  Judgment  agalnat  the 
property,  defendants  appeal.  Affirmed. 

Oeo^e  W.  Wilbur,  for  appellants,  Robert 
Redfleld  and  William  H.  Plndell  (Edgar 
Bronson  Tolman,  Corp.  Oonnsel,  of  eonnsel), 
for  appellea. 

HAND,  G.  J.  This  is  an  application  for 
a  Judgment  of  sale  to  satisfy  the  fourth  In- 
stallment of  a  special  assessment  levied  to 
pay  tbe  cost  of  paving  Ashland  avenue  from 
Twelfth  to  Twenty-Second  street,  In  the  dty 
of  Chicago. '  The  appellants  appeared,  and 
filed  objections  to  Judgment  being  rendered 
against  their  property,  and,  the  same  hav- 
ing been  overruled  and  Judgment  entered, 
the?  have  appealed,  and  have  assigned  as 
grounds  for  reversing  the  Judgment  of  the 
county  court  the  following:  First,  that  the 
county  court  erred  tn  not  admitting  la  evi- 
dence the  record  of  the  first  resolution  of 
the  board  of  local  improvements,  which  was 
offered  for  the  purpose  of  showing  tbat  the 
said  resolution  did  not  contain  an  Itemised 
estimate  of  tbe  cost  of  the  Improvement; 
and,  secondly,  that  the  court  erred  in  refus- 
ing to  bold  that  the  ordinance  providing  for 
tbe  improvement  was  void  by  reason  of  the 
fact  that  it  contained  clauses  limiting  a  day's 
labor  to  eight  hours,  and  requiring  that  only 
native-bom  or  naturalized  citizens  be  employ- 
ed in  constructing  said  Improvement 

It  was  stipulated  upon  tbe  trial  that  "the 
present  proceedings  relate  to  the  fourth  In- 
stallment of  a  speda)  assessment  known  aR 
docket  No.  23,013  and  warrant  No.  23,533; 
that  the  first  Installment  as  to  the  property 
objected  for  has  been  paid." 

Section  66  of  the  Improvement  act  (Laws 
1897,  p.  125,  S  66)  In  part  provides:  "The 
voluntary  payment  by  the  owner,  or  his 
agent,  of  any  Installment  of  any  assessment 
levied  on  any  lot  Block,  tract  or  parcel  of 
land,  shall  be  deemed  and  held  In  law  to 
be  an  assent  to  the  confirmation  of  the  as- 
sessment roll,  and  be  held  to  release  aad 
waive  any  and  all  right  of  such  owner  to 
enter  objections  to  the  application  for  Judg- 
ment of  sale  and  order  for  siale."  The  ob- 
jectors having  voluntarily  paid  the  first  In- 
stallment of  this  assessment,  they  will  be 
deemed  to  have  waived  and  released  their 
right  to  object  to  a  Judgment  of  sale  for 
the  subsequent  installments  remaining  un- 
paid. The  validity  of  the  part  of  section  66 
of  tbe  tniproTement  act  hereinbefore  set  out 
was  lu-esented  to  us  for  conaideratioo  In 
Downey  v.  People  (IlL)  68  N.  B.  807,  and 
It  was  there  held  to  be  valid,  and  tliat  the 
voluntary  payment  by  the  owner  of  any  in- 
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stallment  of  qwdal  aBsesament  levied  up- 
on Us  property  was  a  waiver,  on  bis  part  of 
tlie  rlgbt  to  object  to  tbe  conflrmatloii  of  tbe 
aBoeBsment  roll,  and  to  be  a  releaae  and 
walyer  on  bis  ^art  of  any  and  all  rlgbt  to 
enter  ob]ecti(«)8  to  an  application  for  Jndff- 
ment  for  tiie  sale  of ,  bis  property  to  satisfy 
tbe  subsequent  InstaUments  remaining  un- 
paid. 

Tbe  Judgment  of  tbe  county  court  will  be 
aflSrmed.  Judgment  affirmed. 

(306  lU.  M7) 

8KAHKN  et  al.  v.  IRVING.' 

(Snpreme  Coart  of  lUinois.   Dec.  16,  1903.) 

RBSULTINO  TRD6TS  —  SUFFICIENCY  OP  BVI- 
DEMCB  —  ADVANCEMENT  TO  CHILD  —  QUIT- 
CLAIM DEED— PROPERTY  TAKEN  IN  NAME  OF 
ANOTHER— DBFBRRBD  PATUBNTS-BPFBCT. 

1.  Evidence  in  a  suit  to  declare  a  resulting 
trust  held  sufficient  to  show  that  the  cooaidera- 
tioQ  Cor  the  original  acquirement  of  the  proper- 
ty was  furnished  by  the  □laintiff. 

2.  Evidence  in  a  suit  by  a  parent  to  declare 
a  reBuJtiiig  trust  in  property  placed  in  the  name 
of  bis  child  held  enfflcient  to  rebut  the  presump- 
tion that  the  transaction  waa  Intended  as  an  ad- 
vancement. 

3.  Where  a  father,  on  his  daughter's  rcpre- 
aentatioD  that  certain  creditors  of  a  son-in-law 
might  seek  to  bold  bim  as  a  partner,  quitclaim- 
ed real  estate  to  the  daughter,  limiting  the  equi- 
table and  legal  title  to  her,  and  no  fraud  or  un- 
due advantage  is  shown,  and  any  trust  limiting 
the  effect  of  the  conveyance  was  oral,  the 
daugbter  Is  entitled  to  retain  tbe  property  as 
against  the  father,  though  paying  nothing  there- 
for. 

4.  Where,  In  a  suit  to  declare  a  resulting 
tmsti  defendant  files  an  answer,  but  no  cross- 
bill, a  decree  attempting  to  vest  title  to  proper- 
ty ID  ber  is  erroneons,  as  attempting  to  grant 
affirmative  relief  where  only  a  decree  dismiss- 
ing the  bill  would  be  proper. 

D.  Evidence  in  a  suit  to  declare  a  resulting 
trust  in  property  taken  in  tbe  name  of  another 
hetd  to  show  that  the  conveyance  was  so  made 
as  a  matter  of  convenience,  and  that  the  inten- 
tion of  all  the  parties  was  that  the  title  should 
Inure  to  the  benefit  of  plaintiff. 

6.  Tbe  fact  that  payment  of  a  portion  of  the 
purchase  money  for  property  taken  in  the  name 
of  another  is  deferred,  and  that  the  grantee  as- 
sumes all  obligation  tberefor,  does  not  prevent 
the  creation  of  a  resulting  trust  to  the  extent 
of  such  deferred  payment,  the  obligation  being 
in  fact  discharged  by  the  cestni  que  trust 

■  Appeal  from  Superior  Court;  Oook  Coun- 
ty; Jesse  Holdom,  Judge. 

Suit  by  tbe  Title  Guaranty  &  Trast  Com- 
pany, as  conservator  of  William  Irvli^,  an 
insane  pOBon,  against  Annie  Irving  and  oth- 
ers. In  which  William  Irving,  having  been 
declared  sane,  was  substituted  as  plaintiff. 
Decree  for  plalnti0^  and  defendants  aK>eal. 
Modified. 

O'Donnelt  &  Drady  and  William  Dillon,  for 
appellants.   Flower,  Vnmian  ft  Husgrave, 

for  appellee. 

RICKS,  J.  The  original  bill  In  this  case 
was  filed  November  28,  1900,  by  the  Title 
Guaranty  &  Trust  Company,  as  conservator 
of  William  Irving,  an  insane  person,  making 

•RabMtrins  denied  Fabmarr  t,  UOL 


Annie  Irving,  a  daughter,  and  Charles  E. 
Harding,  defendants.  On  the  same  day  the 
suit  was  flied  Annie  Irving  waa  married  to 
Thomas  Skaben,  and  tbe  bill  was  afterwards 
amended  making  him  a  party  defendant,  An- 
nie Skaben  being  tbe  principal  defendant, 
Cbarles  B,  Harding  being  made  defendant 
by  reason  of  having  puicbased  of  Annie  Ska- 
ben a  part  of  tbe  property  in  controversy- 
There  were  three  pieces  of  property,  to- 
gether with  notes  given  by  Harding  to  Annie 
Skahok  for  anoth^  piece,  In  dispute.  Before 
tbe  trial  of  the  cause  William  Irving  wa^ 
by  order  of  the  court,  adjudged  to  be  sane, 
and  restored  to  the  control  of  bis  property, 
and  tbla  suit  was  then  prosecuted  in  his 
namfe  H«  was  at  the  time  of  the  trial  76 
years  of  age. 

The  bill  alleged  that  Annde  Skahen,  In 
August  previous  to  the  filing  of  the  bUl.  had 
procured  ber  father  to  be  adjudg^  Insane 
and  sent  to  the  asylum,  and  the  bill  aongbt 
to  establhdi  a  resulting  trust  In  certain  prop- 
er^ In  the  city  of  Chicago  known  as  Mo.  800 
Twenty-Third  Place,  No^  381  West  Taylw 
street.  No.  7703  howe  ayenue,  and  No^  T700 
Lowe  avenue;  the  property  known  as  No. 
7703  Lowe  avenue  being  the  property  ptuv 
chased  by  Charles  B.  Harding  In  1887.  The 
record  ttUe  of  the  other  property  stood  In 
the  name  of  Annie  ff^a*"^.  Tbe  bill  fur- 
ther alleged  that  the  property  In  question 
had  been  purchased  with  the  money  of  Wil- 
liam Irving,  and  that  the  title  had  beoi 
placed  In  the  name  of  Anuie  Skaben  and  her 
mother,  Mary,  for  convenience.  Inasmuch  as 
appellee,  William  Irving,  could  nether  read 
nor  write,  and  that  there  waa  no  Intentlwi  of 
a  gift  or  advancement,  there  beli^  three 
other  children  living  at  tbe  time  of  tbe  con- 
veyances to  Annie  Skaben.  Mary  Inrlnft 
wife  of  appellee  and  mother  of  appellant 
Annie  Skaben,  died  prevjous  to  tbe  filing  of 
tbe  bill  In  this  suit 

Annie  Skaben  filed  ber  answer,  denying  all 
the  material  allegatlcHis  of  the  complain- 
ants bill,  end  declaring  tiiat  a  part  of  tbe 
property  (being  tbe  properties  on  Twenty- 
Third  IMace  and  Taylor  street)  was  porebaa- 
ed  with  money  belonging  to  herself  and  her 
mother,  which  they  bad  previously  earned 
at  different  times,  tbe  title  being  taken  in 
the  name  of  her  mother,  and  by  ber  mother 
conveyed  to  her,  and  It  waa  therefore  her 
separate  property;  that  the  two  properties 
on  Lowe  avenue  were  purchased  with  funds 
belonging  to  herself  and  her  mother,  and 
were  Intended  to  be  the  sole  property  of  ap- 
pellant Annie  Skahen.  It  sets  up  the  stat- 
ute of  frauds,  alleges  that  the  trost  claimed 
Is  not  manifested  by  any  writing,  pleads  the 
statute  of  limitations,  and  sets  up  lachea  as 
to  all  of  said  properMes.  CSiarles  EL  Harding 
and  Thomas  Skaben  filed  their  answer,  nei- 
ther admitting  nor  denying  tbe  allegations 
of  the  bin,  but  praying  for  strict  proof. 

There  bad  been  several  pieces  of  propoty 
besides  those  In  Question  owned  by  William 
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Inrlag,  which  had  been  disposed  of.  the  title 
to  all  belDf  taken  In  the  name  of  Mary  Irr* 
lag  at  the  time  of  the  purchaie.  The  title 
to  the  properties  known  as  No.  300  Twenty- 
Third  Place  and  No.  391  West  Taylor  street 
was  at  the  time  of  the  purchase  place  In  the 
name  of  Mary  Irrlng,  and  October  23,  1899^ 
was  quitclaimed  by  Mary  and  WlUlam  Irving 
to  their  daught^,  Annie  Skahen,  then  Annie 
Irrlng.  The  other  pieces  of  property  known 
as  Nos.  7700  and  7703  Lowe  avenue,  were  at 
the  time  of  the  purchase,  in  1891,  deeded 
directly  to  Annie  Irving,  now  Annie  Skahen. 

The  trial  court  found  the  issues  for  com- 
plainant, William  Irrlng,  as  to  the  proper- 
ties Nos.  7700  and  7703  Lowe  avenue,  hut  as 
to  the  properties  No.  800  Twenty-Third  Place 
and  No.  391  West  Taylor  street  found  there 
was  no  fraud  in  procuring  the  deed  from 
complainant,  but  that  there  was  no  evi- 
dence to  show  that  he  or  his  wife  in  execut- 
ing that  deed,  Intended  to  make  a  gift  of 
the  property  therein  conveyed  to  the  daugh- 
ter, Annie  Skahen,  and  found,  as  to  these 
two  pieces  of  property,  the  complainant  is 
estopped  by  that  deed  from  asserting  a  re- 
sulting tmst  and  decreed  the  property  In 
fee  to  be  In  appellant  Annie  Skahen.  Oross- 
errora  were  assigned  as  to  this  part  of  the 
decree. 

In  tlie  trial  of  the  case  there  was  no  con- 
troversy between  the  parties  interested  as 
to  the  principles  of  law  applicable  to  the 
facts,  except  in  regard  to  the  legal  effect  of 
the  quitclaim  deed  of  October  23,  1889,  and. 
Inasmuch  as  'tfie  result  will  have  to  be  de- 
termined mainly  from  an  exa,mlnatlon  of  the 
facts,  we  will  first  discuss  what  the  evidence 
shows  the  facts  to  be. 

Appellee  came  to  Chicago  In  1860,  and  at 
that  time  bad  $830  In  cash.  From  the  time 
of  his  arrival  In  Chicago  until  1890  he  had 
steady  work  as  a  stationary  engineer,  al- 
ways commanding  good  wages.  The  wife, 
Mary,  prior  to  her  marriage  vrtth  complain- 
ant, was  a  servant,  with  but  little  means, 
having  at  the  time  of  her  marriage  about 
|70.  As  shown  by  the  evidence,  the  average 
wages  of  appellee  from  1860  to  1873  were 
f  100  per  month.  He  worked  very^  steadily, 
never  being  out  of  employment,  but  for  two 
years  of  the  time  mentioned  be  was  unable 
to  give  a  definite  statement  as  to  his  employ- 
ment and  earnings.  In  1873  he  began  work- 
ing for  the  McCormlck  Harvester  Machine 
Company  at  a  salary  of  $100  per  month,  and 
at  various  times  thereafter  his  wages  were 
increased  until  the  termination  of  said  em- 
ployment, ib  1887,  when  he  was,  and  bad 
been  for  several  years,  receiving  $1,600  per 
year.  The  books  of  the  company  show  that 
during  that  period  the  company  paid  him  the 
sum  of  $19,660.43.  He  had  two  sons,  who  In 
1880  began  work  at  the  McCormlck  plant 
and,  as  they  were  not  of  age,  their  earnings 
went  to  their  father.  The  books  of  the  com- 
pany show  one  of  the  boys  earned  $5,082.07. 
wblcb  tbe  fiitber  received.  The  other  son  is 


shown  to  have  earned  $1,768.43,  which  was 
likewise  paid  to  his  father.  The  wages  of 
both  father  and  sons  were  turned  over  to  tbe 
wife  of  appellee.  It  Is  further  disclosed  by 
the  evidence  that  appellee  was  the  Inventor 
of  several  valuable  patents,  and  up  to  the 
year  1890  received  as  royalties  therefrom  the 
sum  of  $10,660.  Tbe  evidence  shows  that 
from  1860  to  1800  he  received  from  his  pat- 
ents, bis  individual  and  bis  sons*  earnings, 
an  aggregate  sum  of  $53,305.85.  This  amount 
does  not  include  rents  received  on  properties 
or  interest  on  money  loaned.  Tbe  evidence 
shows  him  to  have  been  a  sober,  industrious 
man,  and  very  economical.  He  transacted 
bnt  little  business,  as  he  had  but  little  time 
for  that  purpose,  since  he  worked  very 
steadily,  going  to  his  work  early  in  the  morn- 
ing and  remaining  at  his  post  until  the  close 
of  the  day.  and  frequently  until  late  at  night. 
His  wife  seems  to  have  had  a  fairly  good 
education,  and  she  managed  their  business 
and  assumed  charge  of  their  flnancial  opera- 
tions to  the  extent  of  holding  and  lending 
their  money  and  collecting  rents  from  real 
estate.  Each  appears  to  have  had  complete 
confidence  in  the  other,  so  this  arrangemefat 
was  satisfactory  to  appellee.  After  the 
death  of  Mrs.  Irving  the  business  was  at- 
tended to  by  tbe  daughter,  Annie,  about  the 
same  as  the  mother  had  previously  done. 
Appellants  contend,  and  there  Is  some  evi- 
dence In  that  direction,  that  appellee,  9fter 
the  death  of  his  wife,  and  after  tbe  pur- 
chase of  all  the  property  In  dispute,  had 
some  difficulty  with  women;  but  inasmuch 
as  this  does  not  affect  tbe  title  to  the  prop- 
erty, we  deem  It  unnecessary  to  discus»  this 
contention.  It  is  claimed  by  appellant  An- 
nie Skahen  that  her  mother  conducted  a 
dairy  on  a  small  scale,  and  kept  boarders  for 
several  years,  and  out  of  the  profits  thus 
accumulated  a  part  of  tbe  money  was  secur- . 
ed  for  the  purchase  of  the  property  here  In- 
volved. The  evidence,  however,  in  tbis  re- 
gard Is  conflicting  as  to  whether  either  of 
the  ventnrea  Just  mentioned  proved  profit- 
able. Said  appellant  also  contends  that  she 
and  ber  mother  took  contracts  for  sewing 
from  a  cloakmaker,  but  there  is  no  evidence 
that  more  than  $200  or  $300  was  realized 
from  this  source. 

The  trial  court  found  In  its  decree  that  the 
four  pieces  of  property  above  mentioned  were 
purchased  with  the  money  of  William  Irv- 
ing, and  we  think  this  finding  well  support- 
ed by  the  evidence.  The  first  of  the  proper- 
ties purchased  was  that  at  No.  800  Twenty- 
Third  Place.  It  was  bought  of  Cyrus  McCor- 
mlck June  27,  1873,  t>elDg  soon  after  the  ap-. 
pellee  went  to  work  for  the  McCormlck  Com* 
pany,  a  bond  for  a  deed  beiog  first  taken  In 
the  name  of  Mary  Irving.  The  purchase 
price  was  $2,200.  There  was  paid  In  cash 
$150,  and  tbe  balance  provided  for  by  41 
notes  for  $50  each,  running  from  1  to  41 
months,  all  the  notes  being  signed  by  Mary 
Irving.    At  tbe  end  of  each  month  tbe 
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amount  of  t  note  was  k^t  out  of  appellee's 
waxes,  and  Then  tbe  last  note  was  paid,  l>e> 
Ing  In  March,  1877,  ^  deed  was  ececnted, 
by  wblcb  the  property  was  conTeyed  to  Mary 
IrviDg. 

The  property  known  as  No.  8dl  West  Tay- 
lor street  was  purchased  of  Mary  Conway 
October  3,  1882,  the  parchase  price  beins 
95,000.  Appellant  Annie  Bkahen  contends 
that  this  property  was  porcbased  with  the 
earnings  and  money  of  ber  mother;'  appel- 
lee contends  the  purchase  was  made  by 
Jilm,  $600  being  paid  at  the  time  of  pur^ 
chase,  and  9400  being  paid  every  three 
months.  Appellee's  contention  seems  to  be 
sni^rted  by  the  evidence  and  the  conditions 
tbat  at  that  time  existed,  as  he  and  his  sons 
were  at  that  time  working  at  the  McCormlck 
works,  and  their  collective. Income  was  $2,- 
600  per  year,  or  over,  from  1882  to  1886.  The 
title  to  this  proper^  was  also  taken  In  the 
name  of  Mary  Irving. 

The  Lowe  avenue  property  No.  7703  was 
purchased  from  John  L.  Talbot  April  27. 
1891,  at  $6,300:  $3,800  being  paid  in  cash  and 
an  indebtedness  of  $2,500  assumed.  The  ti- 
tle to  this  property  was  taken  in  the  name  of 
Annie  Skahen.  There  Is  some  dispute  as  to 
the  source  from  which  the  $3,800  cash  pay- 
ment was  derived,  but  the  evidence  discloses 
tbat  in  the  latter  part  of  1890  appellee  re- 
ceived $7,500  from  foreign  patent  rights,  and 
It  Is  conceded  by  the  appellant  Annie  Ska- 
ben'  that  $3,000  of  this  money  went  toward 
the  payment  for  this  property.  This  is  the 
property  purchased  by  appellant  Ctmrles  E. 
Harding  on  September  8,  1897,  who  paid 
therefor  $6,700,  part  being  cash,  the  exact 
amount  not  being  shown  by  the  evidence,  and 
the  balance  was  provided  for  by  83  notes  for 
$50  each,  part  of  which  have  since  been  paid 
to  Annie  Skaben. 

The  property  described  as  No.  7700  lyowe 
avenue  was  purchased  September  26,  1891, 
from  Thomas  J.  Rice,  tor  $7,000;  $4,000  be- 
ing cash,  and  an  incumbrance  of  $3,000  as- 
sumed by  the  purcliaser.  The  title  to  this 
property  was  taken  In  the  name  of  Annie 
Skahen.  The  evidence  shows  tbat  the  pur- 
chase money  was  derived  from  money  In- 
vested by  a  man  named  Schumacher  for  ap- 
pellee and  his  wife,  and,  although  the  greater 
part  of  the  money  was  deposited  In  the  name 
of  Mary  Irving,  we  think  the  court  was 
justified  In  finding  the  payment  was  made  by 
appellee.  There  Is  no  claim  tbat  Mary,  the 
wife,  bad  made  any  money,  individually,  for 
several  years  prior  to  this  conveyance.  It 
is  shown  that  Mrs.  Irving  had  sold  some 
pro[>erty  that  had  previously  been  purchased 
in  the  same  manner  as  tbe  other  property 
already  mentioned,  and  placed  the  money  at 
Interest  Of  the  indebtedness  on  this  prop- 
erty $1,000  has  since  been  paid,  and  there 
still  remains  an  Incumbrance  of  $2,000. 

As  to  tbe  deed  of  October  23.  1889.  it  will 
be  necessary  to  review  tbe  circumstances 
which  led  to  its  execution  and  tbe  convey- 


ance thereby  of  Um  prcq>ertles  known  as  No. 
300  Twenty-Third  Place  ai)d  No.  381  West 
Taylor  street  Appellee  was  working  In 
Sioux  Gl^,  Iowa,  and,  some  time  before,  i 
mortgage  had  been  placed  upon  the  prop- 
erty known  as  No.  381  West  Taylor  street 
for  $3,000,  and  the  money  loaned  to  F.  B. 
*McLeod,  son-in-law  of  apvellee,  to  be  used 
In  tbe  latter's  business.  In  May.  1889,  Me- 
Leod  failed  In  business,  and  made  an  assign- 
ment Mrs.  Irving  and  Annie  became  oa- 
easy,  fearing  the  credltxm  would  try  to  hold 
appellee  liable  because  of  this  $3,000,  upon 
the  theory  tbat  McLeod  and*  appellee  were 
partners.  Immediately  after  the  failure  An* 
nle  went  to  see  her  father,  and  reivesented 
to  blm  that  it  was  dangerous  for  hlra  and  his 
wife  to  hold  the  title  to  their  property,  and 
procured  the  deed  conveying  this  property  to 
ber,  and  also  a  bill  of  sale  of  all  of  appel- 
lee's household  effects  and  personal  prop- 
erty of  every  kind.  The  deed  was  a  quit- 
claim deed,  and  recited  as  Its  conslderatloD 
the  sum  of  $8,000,  and  contained  the  tut- 
ther  recital  that  the  grantee  was  to  have  and 
to  hold  the  same,  and  all  the  estate,  right, 
title,  interest  and  claim  wbatevw  of  said 
par^  of  the  first  part  either  In  law  or  in 
equity,  to  the  only  proper  use,  benefit,  and 
behoof  of  said  party  of  the  second  part  her 
heirs  and  assigns,  forever.  It  is  not  pre- 
tended, however,  that  the  grantee  In  fact 
paid  any  money.  The  bill  does  not  charge 
that  there  was  any  fraud  in  tbe  execution  or 
procurement  of  this  deed.  Appellee  subse- 
quently assigned  to  Annie  ^ahen  all  bis 
patent  rights  and  the  contracts  for  royalties 
arising  from  the  same. 

The  evidence  in  this  case  was  heard  by 
the  chancellor,  except  a  part  of  the  evidence 
of  appellee,  which  was  taken  by  deposition; 
but  during  the  trial  appellee  went  u[M)n  the 
stand  as  a  witness,  and  testified  to  a  great 
extent  before  the'  court  and  from  a  patient 
and  careful  review  of  all  the  evidence  we 
are  unable  to  say  that  there  was  error  In  the 
conclusion  of  the  court  upon  tbe  facta  to  the 
record.  We  think  the  court  was  fully  justi- 
fied In  flndtog  that  all  tbe  properties  In  con- 
troversy were  purchased  by  appellee,  and 
that  the  purchase  price  of  all  of  them  was 
paid  by  blm  from  moneys  arlstog  from  bis 
own  earnings,  from  his  patents,  and  from 
the  earnings  of  his  minor  sons.  While  the 
evidence  shows  that  appellee  Is  an  Illiterate 
man,  it  also  shows  that  he  has  good  business 
Judgment  end  that  the  purchases  of  the  va- 
rious  properties  here  involved,  as  well  ma 
other  properties  disposed  of  before  this  con- 
troversy, and  not  involved,  were  made  by 
him  after  careful  investigation  and  consulta- 
tion with  his  wife  and  family  and  with  busi- 
ness men  whose  judgment  and  exp«-ience 
were  large.  There  can  be  little  doubt  In  the 
mind  of  any  one,  upon  a  careful  consider- 
ation of  tbe  evidence,  but  tbat  the  titie  to 
the  properties  purchased  by  appellee  was 
placed  by  appellee  in  his  wife  and  In  ap> 
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pellant  Annie  Skataen  parel7  as  a  mattw  of 
coQTenlence,  and  because  of  his  Uliteracy 
and  his  Implicit  confidence  In  tbem.  The  evi- 
dence  dlsckmeB  that  tor  nearly  40  years  ap- 
pellee was.  a  sober,  Induatrious,  economical 
man.  and  that  his  earnings  and  savings,  for 
a  man  In  the  ordinary  walks  of  life,  were 
Jaige.  The  finding  ot  the  chancellor  that  his 
eamlnga  and  income  were  more  than  $53,- 
000  Is  fnlly  au]H>orted  by  the  evidence.  It 
also  appears  ttiat  during  the  life  of  bis  wife 
she  collected  the  rents,  which  for  a  good  part 
of  the  time  were  from  $76  to  |100  a  month, 
and  after  her  death  these  rents  were  col- 
lected by  Annie  Skahen. 

While  It  is  true  that  the  placing  of  prop- 
,erty  by  a  husband  or  father  in  the  name  of 
a  wife  or  child  is  ordinarily  presumed  to  be 
an  advancement  or  settlement,  yet  in  a  case 
like  the  one  at  bar,  where  the  record  dis- 
poses that  the  earnings  and  income  were 
large,  and  the  Investments  of  an  unusual 
character,  and  where  to  indulge  the  presump- 
tion ttiat  the  placing  of  the  properties  la  the 
name  of  the  wife  or  child  was  a  gift  would 
have  the  effect  of  stripping  the  husband  and 
father  of  all  bis  property,  and  leave  him  at 
an  advanced  age  penniless,  and  at  the  same 
time  leave  other  children,  having  equal 
claims  upon  him,  wholly  without  recognition, 
or  a  prospect  of  receiving  any  portion  of  his 
estate,  such  facts  alone  strongly  tend  to  re- 
but such  presumption,  in  such  case  the  in- 
tentioD  must  contfol,  and  from  the  evidence 
in  this  record  we  are  entirely  satisfied  with 
the  finding  of  the  chancellor  that  the  convey- 
ances, at  the  time  they  were  made  to  the  wife 
or  to  appellant  Annie  Skahen,  were  not  In- 
tended aa  gifts. or  advancements.  This  view 
of  the  law,  as  applicable  to  this  class  of  con- 
Teyaucea,  has  been  many  times  recognized 
and  declared  by  this  court.  Pool  v.  Phlllipa, 
167  111.  432,  47  N.  E.  758;  Dorman  v.  Dor- 
man,  187  111.  154,  58  N.  E.  235,  7»  Am.  St. 
Bep.  210;  Adlard  v.  Adlard,  65  111.  212; 
Wonnley  v.  Wormley,  OS  111.  644;  Johnston 
V.  Johnston,  138  lU.  385,  27  N.  E.  930;  Smith 

Smith,  144  III.  299,  33  N.  E.  35;  Goelz  T. 
Goelz,  157  IIL  33,  41  N.  B.  756;  VanBusklrk 
T.  VanBusklrk,  148  111.  9,  35  N.  E.  383.  Mr. 
Perry,  in  his  work  on  Trusts  {5tb  Ed.  S  146), 
tbUB  states  tbe  rule:  "If  there  Is  any  circum- 
stance accompanying  the  purchase  which  ex- 
plains why  It  was  taken  in  the  wife's  or 
child's  name,  and  shows  it  was  not  intend- 
ed to  be  an  advancement,  but  was  Intended 
to  be  a  trust  for  the  husband  or  father,  the 
presumption  ot  an  advancement  will  be  re- 
butted, and  the  Inference  of  a  trust  will  be 
estabUshed."  Tbe  same  author,  at  -  section 
147,  says:  "Tbe  real  parchaser,  if  other- 
wise competent,  may  be  a  witness  to  state 
what  his  object,  purposes,  and  intentions 
were  In  making  the  trust  and  In  taking  the 
title  in  the  name  of  his  wife  or  child."  In 
Po<^  T.  Phillips,  supni.  we  said  (page  442, 
167  111.,  page  760,  47  N.  E.):  "It  has  been  uni- 
formly held,  whenever  tbe  question  has  aris- 
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en,  that  the  gift  of  a  husband's  ot  father's 
entire  estate  to  a  wife  or  child,  by  way  of 
advancement,  is  unreasonable." 

The  trial  court  found  that  by  the  execu- 
tion of  the  quitclaim  deed  of  October  23, 
1889,  conveying  to  appellant  AoDle  8kuheu 
the  properties  designated  aa  Ko.  300  Twenty- 
Thlrd  Place  and  No.  391  West  Taylor  street, 
appellee  Is  estopped  from  now  asserting  any 
claim  to  said  property,  apd  decreed  tbe  title 
to  the  same  to  be  in  appellant  Annie  Skahen. 
These  properties  were  originally  placed  in 
the  name  of  Mary  Irving,  the  wife  of  ap- 
pellee and  mother  of  appellant  Annie  Skahen, 
and  the  title  to  them  was  placed  in  Annie  by 
the  deed  of  October  23,  1889,  above  mention- 
ed, uiwn  the  repesentation  of  the  wife  and 
daughter  to  appellee  that  there  was  danger 
that  appellee  would  become  Involved  In  the 
failure  in  business  of  bis  son-ln-law.  Me- 
Leod,  to  whom  he  had  advanced  money; 
at  least  such  seems  to  be  tbe  greater  weight 
of  the  evidence.  Appellee  seems  to  have 
been  of  the  Impression  that  no  such  deed 
was  in  fact  made,  but  finally  admitted  ita 
execution,  and.  If  he  bad  not  done  so,  the 
record  amply  and  sufficiently  shows  the  ex- 
istence of  such  deed.  Just  what  was  said 
and  done  at  tbe  time  of  Its  execution  Is  un- 
certain. The  evidence  would  rather  tend  to 
show  an  express  trust,  but  not  In  writing; 
and,  as  tbe  statute  of  frauds  was  pleaded, 
appellee  cannot  have  the  benefit  of  sucb 
trust.  If  any  there  were.  There  la  not  suffi- 
cient fraud  or  undue  advantage  sbovra  to 
have  been  taken  of  appellee  by  appellant 
Annie  Skahen  at  the  time  of  that  convey- 
ance to  bring  the  same  within  the  rule  of 
Larmon  v.  Knight,  140  111.  232,  29  N.  B. 
1116,  33  Am.  St.  Kep.  229,  where  a  con- 
structive trust  was  declared.  By  that  deed 
both  the  equitable  and  legal  title  to  the 
proi>erties  included  In  It  were  limited  to  ap- 
pellant Annie  Skahen  as  grantee,  and,  un- 
less fraud  or  Imposition  were  shown,  out 
of  which  the  law  would  raise  a  constructive 
trust,  the  conveyance  must  be  given  effect. 
Donlln  V.  Bradley,  110  lU.  412,  10  N.  E.  11; 
Myers  v.  Myers,  167  111.  52,  47  N.  H.  309. 
So  much  of  the  decree  however,  as  att«npta 
to  vest  titie  to  the  two  properties  last  above 
named  in  appellant  Annie  Skahen  must  be 
reversed.  She  filed  no  cross-bill,  and  tbe  ef- 
fect of  tbe  decree  was  to  give  her  afilrmatiTe 
relief,  which  cannot  be  done  simply  under  an 
answer.  Mason  v.  McGlrr,  28  111.  322;  White 
V.  White,  103  111.  438;  Shields  v.  Bush,  189 
111.  534,  69  X.  E.  962,  82  Am.  St  474; 
Ballance  v.  UnderhlU,  3  Scam.  453. 

As  to  tbe  properties  Hob.  7700  and  7703 
Lowe  avenue,  we  regard  the  decree  of  the 
superior  court  as  right,  and  as  supported  by 
tbe  evidence.  The  records  shows,  relative  to 
l^th  of  these  properties,  that  when  appellee 
purchased  them  each  was  subject  to  an  in- 
cumbrance, and  that  the  Incumbrance  wai 
assumed  by  appellant  Annte  Skahen,  as  gran- 
tee In  the  deeds.  The  only  assumption,  bow- 
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ever,  made  hy  her  of  Buch  Indebtedness  was 
that  arising  from  the  recitals  Iq  the  deeds 
themselves.  She  executed  no  personal  obli- 
gation, and  we  think  It  clear  from  the  whole 
record  that  at  the  time  of  the  purchase  It 
was  not  her  Intention  or  expectation,  or  the 
intention  of  appellee,  or  of  any  of  the  parties 
to  the  transaction,  that  she  should,  in  fact, 
IHty  anything  upon  either  of  said  properties, 
but  the  Intention  was  that  the  transaction 
was  the  transaction  of  appellee  only,  the 
title  to  the  properties  being  taken  in  appel- 
lant Annie  Skahen  purely  for  convenience 
and  because  of  the  illiteracy  of  appellee;  and 
we  think  that  the  record  shows  that  all  the 
money  that  was  paid  upon  these  properties 
was  the  money  of  appellee,  and  not  the  mon- 
ey, or  any  of  the  money,  of  appellant  Annie 
Skahen. 

Appellants  urge  that,  as  only  a  part  of  the 
purchase  money  was  paid  at  the  time  the 
deeds  were  made  and  the  legal  liability  for 
the  deferred  payments  was  assumed  by  ap- 
pellant Annie  Skahen,  who  took  the  legal 
title,  there  can  be  no  resulting  trust  to  the 
extent  of  such  deferred  payments,  no  mat- 
ter who  In  fact  pays  them;  and  they  cite 
and  rely  upon  Reed  v.  Reed,  135  III.  482,  25 
N.  E.  1095,  and  Device  v.  Devlne,  180  III.  447, 
54  N!  E.  336,  and  Insist  that  these  cases  must 
be  held  to  overrule  Fleming  v.  McHale,  47 
111.  282,  wherein  the  converse  of  this  conten- 
tion Is  held.  We  do  not  think  there  Is  any 
conflict  between  the  cases,  nor  do  we  think 
the  cases  of  Reed  and  Devlne  are  applicable 
to  the  case  at  bar.  We  regard  the  case  of 
Fleming  v.  McHale  as  squarely  In  point,  and 
directly  applicable  to  this  case,  and  adhere 
to  the  rule  there  announced.  In  that  case 
two  sons  bought  real  estate  for  $1,0S0,  and 
caused  the  same  to  be  conveyed  to  their 
mother.  They  paid  $300  cash,  and  the  moth- 
er executed  her  note  and  mortgrage  for  the 
balance  of  the  purchase  money.  The  sons 
In  fact  paid  the  note  thus  executed  by  the 
mother  for  such  balance,  and,  the  mother 
having  died  with  the  title  still  in  her,  a  con- 
troversy arose  between  her  heirs  as  to  wheth- 
er the  property  passed  as  part  of  her  estate 
or  was  the  property  of  the  two  sons  who  pur- 
chased It.  On  page  287  of  that  opinion  the 
court  said:  "We  agree  with  appellant  that  a 
resulting  trust  can  only  arise  in  favor  of  a 
person  who  claims  to  have  furnished  the  con- 
sideration money  when  such  consideration, 
or  some  aliquot  part  thereof,  was  furnished 
as  part  of  the  original  transaction  at  the 
time  the  purchase  was  made,  and  the  claim- 
ant must  have  occupied  a  position,  originally, 
which  would  have  entitled  him  to  be  admit- 
ted In  the  place  of  the  person  to  whom  the 
conveyance  Is  made.  Perry  v.  McHenry,  13 
III.  227.  Appellant  Insists  that,  as  the  pur- 
chase price  of  the  land  was  $1,080,  the  sum 
paid  by  the  young  men,  $300,  was  not  an 
aliquot  part  thereof,  and  such  part  must  be 
paid  as  one-half,  one-third,  or  the  like.  Tecb- 
slcnllj,  $300  was  not  an  aliquot  part  of 


$1,080,  because  the  latter  divided  by  the  for 
mer  leaves  a  remainder,  yet  it  was  the  whole 
amount  required  as  the  first  payment  It 
was  In  part  performance  of  the  contract  of 
purchase,  and  all  that  was  demanded  at  the 
time.  Had  the  contract  been  one-third  down, 
or  one-half,  and  a  less  amount  paid,  then  it 
could  not  be  said  an  aliquot  part  was  paid; 
but  when,  as  In  this  case,  a  definite  sum  was 
to  be  paid,  less  than  one-third,  and  It  was 
paid,  the  contract  to  that  extent  1b  per- 
formed." 

The  decree  of  the  superior  court  relative  to 
the  Lowe  avenne  properties.  Nos.  7700  and 
7703,  is  affirmed.  As  to  so  much  of  said  de- 
cree as  relates  to  the  West  Taylor  street  and 
Twenty-Third  Place  properties,  which  gives, 
appellant  Annie  Skahen  affirmative  relief  an* 
der  her  answer,  the  decree  Is  reversed.  The 
order  should  have  been  to  dlBmlss  appellee's 
bill  as  to  those  properties.  So  much  of  the 
decree  of  the  court  below  as  relates  to  and 
requires  appellant  Annie  Skahen  to  account 
for  rents  and  profits  derived  from  the  proper- 
ties Nos.  7700  and  7708  Lowe  avenue  since  the 
26th  day  of  September,  1891,  Is  modified.  We 
entertain  the  view  that  under  the  evidence 
Mary  Irving,  appellee's  wife,  daring  her  life, 
and  appellant  A^nie  Skahen,  and  appellee,  all 
constituted  one  family,  for  the  support  of 
which  and  whom  appellee  and  his  property 
were  liable,  and  that  the  wife,  Mary,  durhog 
her  life,  and  appellant  Annie  Skahen  after  the 
death  of  her  mother,  continued  to  apply  the 
rents  and  Income  of  the  properties  to  the  sup- 
port of  the  family,  and  the  care  and  noalnte- 
nance  of  the  properties,  and,  so  far  as  dis- 
closed by  the  evidence,  the  expenditores  thus 
made  were  satisfactory  to  appellee  until  about 
the  time  of  bringing  his  bill.  Appellee  should 
have  all  the  rents  and  profits  of  No.  7700 
Lowe  avenue  from  the  date  of  filing  tala  bill 
herein,  and  the  entire  proceeds,  whether  In 
money  or  notes,  received  by  appellant  Annie 
Skahen  from  the  sale  of  No.  7703  Lowe  ave- 
nue. The  accounting,  when  taken,  should  not 
be  further  extended.  Appellant  will  be  taxed 
two-thirds  of  the  costs  in  this  court,  and  ap- 
pellee will  be  taxed  one-third  of  the  costs  of 
this  court.  The  cause  Is  remanded  to  the  su- 
perior court  of  Oook  county,  with  dlrectloiu 
to  enter  a  decree  In  conforml^  vltli  tte  Tlewi 
herein  expressed. 

Affirmed  In  part,  reversed  In  part  modified 
In  part,  and  remanded,  with  directions. 


(206  lU.  451) 
MAPLEWOOD  GOAL  CO.  v.  PHILLIPS.* 
(Supr^e  Court  of  IlUnoIa.   Dec  16,  190a.) 

AFPBAIJ— DISHISSAI^ET-OFF— BPPBCT. 
1.  Practice  Act,  S  31  (3  Starr  St  O.  Ann.  9t 
1896,  p.  3016),  providing  that,  when  a  plea  or 
notice  of  set-olt  has  been  interposed,  plaintiS 
sball  not  be  permitted  to  dismiss  his  suit  with- 
out the  consent  of  defendant  or  leave  of  court, 
does  not  apply  to  the  dismissal  of  an  appeal : 
and  a  plaintiff  appealing  to  the  city  coart  from 
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a  jodgmcBt  rendered  for  him  by  a  justice  of  the 
peace  may  dlsmlsi  hli  aiveal,  thongb  defendant 
appeared  tak  tha  dtj  court,  and  aun  filed  a 

set-off. 

Appflal  fEDm  Appellate  Gonrt  Third  !>!■•. 
trict 

Action  by  Chariea  A.  Phillips  agalnat  the 
Maplewood  Goal  Company.  From  a  Jadg- 
ment  of  the  Appellate  Court  affirming  a 
judgment  of  dismissal  of  plaintiff's  appeal 
from  a  judgment  rendered  for  him  by  a  Jus- 
tice qC  the  peaces  defendant  appeals.  At- 
flnnedL 

The  appellee  neor&rei  a  Judgment  before 
a  JoBtice  of  the  peace  of  Fulton  coun^  for 
the  appellant  not  appearing.  The  ap- 
pellee prosecuted  an  appeal  to  the  city  court 
of  Canton.  The  appellant  appeared  In  that 
court  and  filed  a  set-off,  wherenpoQ  the  ap- 
pellee moved  the  court  to  dismiss  the  appeal. 
whi(A  motion  was  allowed,  and  the  appeal 
waa  dismissed  with  a  procedendo.  The  ap- 
pellant prosecuted  an  appeal  to  the  Appellate 
Court  for  the  Third  District  where  the  Judg- 
ment was  affirmed,  and,  a  certiflcate  of  Im- 
portance having  been  granted,  a  farther  ap- 
peal bas  been  prosecuted  to  this  court 

Flnkney  &  McRoberta,  for  appellant 
Cb^ierfleld  &  Chiperfleld,  for  appellee. 

HAND,  O.  J.  (after  stating  the  facts).  In 
Bacon  T.  liawrence,  26  IlL  93,  It  was  held  both 
parties  may  appeal  bom  the  decision  of  a  Jua- 
dce  ot  the  peace,  and.  If  only  one  party  appeals, 
he  may  dismiss  his  appeal  against  the  wish  of 
the  other.  It  la,  however,  contended  by  the 
appellant  that  section  31  of  the  practice  act  <3 
Starr  A  C.  Ann.  St  1896,  p.  3016),  which  reads 
as  follows:  "When  such  plea  or  notice  of  set- 
off shall  have  been  Interposed,  the  plaintiff 
shall  not  be  [wrmltted  to  dismiss  his  suit 
without  the  consent  of  the  defendant  or 
leave  of  the  court;*— ebould  govern  this  ap- 
peal, and  prohibited  the  appellee  from  dis- 
missing his  appeal  In  the  city  court  We  are 
of  the  opinion  that  section  has  no  applica- 
tion to  the  dismissal  of  an  appeal.  The  party 
appealing  has  the  right  to  control  his  appeal, 
and  may  dismiss  the  same  at  any  time  before 
the  case  Is  Anally  disposed  of,  as  a  matter  of 
right  If  the  appellant  was  not  satlsQ^  witb 
the  Judgment  of  the  Justice,  be  should  have 
appealed  therefrom;  and.  having  failed  to  ap- 
peal, he  will  be  deemed  to  have  acquiesced 
therein,  and  to  now  be  content  tberewith. 

The  Judgment  of  the  Appellate  Court  will 
be  affirmed.  Judgment  affirmed. 

(106  IlL  w.) 

SPOHR  V.  CITT  OP  CHICAGO.* 

(Supreme  Court  of  Illinois.    Dec.  16.  1903.) 

CONDEMNATION  PROCEEDINGS  —  AWARD  — 
CR08S-EXAUINATI0N— REMARK  OP  COURT— 
BARMLSaS  BBBOa-VALUB  OF  RBAI<  BSTATB 
—PROOF. 

1.  Whm  an  objection  to  the  refusal  of  the 
eonit  to  permit  a  witness  to  answer  questions 

•IMieaTliis  dented  Februwj  S,  UU. 


on  cross-examination  Is  general,  the  action  of 
the  court  will  be  sustalnra  If  any  tenable  objec 
tion  to  the  qoeation  in  fact  existed. 

2.  The  consideration  stated  in  a  deed;,  as  be- 
tween strangers  to  It  Is  no  proof  that  the  prop- 
erty sold  for  the  amount  stated  as  the  consider- 
ation. 

3.  Where  the  trial  conrt  permits  a  witnesh  on 
cross-examioatlon  to  testify,  in  an  action  to 
condemn  and  assess  the  value  of  property,  in  re- 

Sard  to  sales  made  by  the  witness  in  several 
iffereut  years  and  on  the  day  before  be  testi- 
fied, the  axclndon  of  a  question  as  to  what  ha 
knew  abont  sales  of  land  In  the  vidnity  of  the 
land  in  controversy,  to  test  his  knowledge  and 
fairness,  is  harmless  error,  where  such  Knowl- 
edge is  not  the  chief  element  in  determiniug  the 
weight  of  his  testimony. 

4.  Where  the  trial  court  permits  a  witness  on 
cross-examination  to  testify,  In  an  action  to 
condemn  and  assess  the  value  of  property,  as  to 
bis  reasons  for  believing  the  property  in  contro- 
versy might  be  used  at  some  future  time  for 
manufacturing  purposes,  the  exclusion  of  qae»- 
tlons  which  merely  have  for  their  object  the 
compelling  of  the  witness  to  repeat  what  he  has 
alrea^  said  is  pcoper. 

6.  Where  the  jury.  In  an  action  to  condemn 
and  a^8S  the  value  of  properly,  is  permitted  to 
view  the  premises,  and  expert  witnesses  testify, 
placing  widely  divergent  values  on  property,  aa 
attempt  to  show  that  the  award  of  the  jury  must 
have  been  bnsed  on  the  evidence  of  a  particular 
witness  whose  cross-examination  was  restricted, 
and  betng  the  only  cross-examination  objected 
to,  is  a  mure  matter  of  conjectore,  and  without 
merit 

6.  Where  the  evidence  Is  conflicting,  and  the 
Jary  make  a  personal  inspection  of  the  property 
■ought  to  be  condemned,  there  being  nothing  In 
the  case  to  show  that  the  verdict  was  the  result 
of  passion  or  nndue  influence,  or  of  improper 
means,  the  award  of  the  jnry  will  not  be  dis- 
turbed. 

.  7.  Where  the  court  1°  the  presence  of  the 
Jury,  after  a  witness  had  testified  that  he  learn- 
ed of  a  sale  from  the  record  concerning  which 
inquiry  was  made,  remarked  tbat  "it  was  a 
newspaper  report  of  the  sale,"  when  there  was 
nothing  in  the  evidence  to  show  that  the  wituess 
bad  derived  his  information  from  a  newspaper 
report,  it  was  harmless  error  as  to  tbe  party 
whose  counsel  was  cross-examining  the  witness. 

8.  In  an  action  to  condemn  and  assess  ttie  val- 
ue of  land,  fancifal  or  speculative  damages  can- 
not be  allowed. 

Appeal  from  Circuit  Court  Cook  County; 
Frank  Baker,  Judge. 

Suit  by  tbe  city  of  Chicago,  in  trust  for 
the  use  of  tbe  schools,  against  Obarles  Spobr 
and  others.  From  a  Judgment  on  verdict  for 
Spobr,  awarding  him  $11,750  for  land  con- 
demned, he  appeals.  Affirmed. 

This  Is  a  proceeding  to  condemn  certain 
property  for  the  use  of  schools,  brought  by 
or  under  the  auspices  of  the  board  of  edu- 
cation of  the  city  of  Chicago.  Several  lots, 
owned  by  difrerent  persons,  were  sought  to 
be  condemned,  and  there  were  about  18  re- 
spondents or  defendants.  The  present  ap- 
peal, however,  was  taken  by  tbe  appellant 
Spobr.  alone.  Appellant^s  property  consist- 
ed of  44  feet  of  ground'  on  Slgel  street 
known  as  "128  and  130  Sl^el  Street,"  and  al- 
so a  piece  of  ground  22  feet  4%  Inches  wide, 
fronting  on  Slgel  street  and  known  as  "132 
Slgel  Street**  upon  which  also  waa  a  bnlld- 
Ing.  Hie  two  ^eces  of  property,  to  wit  128 
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and  130  SIgel  street,  and  132  Slgel  street, 
adjoined  each  otiier.  The  cause  was  tried 
before  a  conrt  and  a  Jury.  Daring  the  trial 
the  Jury  viewed  the  premises.  The  jury 
awarded  the  appellant,  as  compensation  for 
128  and  130  Slgel  street,  Including  the  land 
and  the  building  tbereon,  the  sum  of  $6,750, 
and  allowed,  as  compensation  for  132  Slgel 
street.  Including  the  land  and  the  building 
thereon,  tiie  sum  of  $5,000.  The  land  on 
which  the  buildings  numbered  128  and  180 
Slgel  street  _  stood  appears  to  have  been 
valued  at  $3,500,  and  the  building  or  build- 
ings thereon  at  $8,250,  making  $6,760.  The 
land  on  which  the  building  numbered  132 
Sigel  street  stood  appears  to  have  been 
valued  at  $1,772,  and  the  building  tbereon 
at  $3,228,  making  altogether  $5,000.  Judg- 
ment was  rendered  upon  the  verdict  returned 
by  the  Jury,  and  the  present  appeal  is  proae- 
cuted  from  such  Judgment 

Adler  A  Lederer,  for  appellant.  James 
Haber  and  Angus  Roy  Shannon,  for  appellee. 

MAGRUDER,  J.  (after  stating  the  facts). 
1.  The  appellant,  Charles  Spobr,  urges  as  a 
reason  why  the  Judgment  below  should  be 
reversed  that  tbe  court  unduly  restricted  the 
cross-examination  of  a  witness,  introduced 
upon  the  trial  below  by  the  petitioner,  or  ap- 
pellee, who  testified  in  regard  to  the  value 
of  tbe  property  sought  to  be  condemned. 
This,  witness,  whose  name  was  Maurltzon, 
testified,  vpoJi  his  direct  examination,  that 
be  was  a  real  estate  agent,  and  had  been 
engaged  in  that  business  In  the  city  of  -  Chi- 
cago for  20  years,  and  that  the  firm  of  which 
he  was  a  member  had  during  that  time  sold 
all  kinds  of  property— vacant  lots,  residences, 
flats,  and  acre  and  business  property.  He 
also  testified,  upon  bis  direct  examination, 
that  be  bad  appraised  property  for  several 
elevated  railroad  companies,  and  for  a  steam 
railroad  company,  and  for  the  city  of  Chi- 
cago in  track-elevation  cases,  and  also  for 
the  board  of  education.  He  also  testified,  up- 
on the  direct  examination,  ttiat  be  was  fa- 
miliar with  the  property,  involved  In  this  liti- 
gation, known  as  128,  130,  and  132  Slgel 
street 

Upon  his  cross-examination,  the  witness 
Maurltzon  stated'  that  there  bad  been  a  sale 
of  fiertaln  property  known  as  105  Slgel  street 
on  or  about  November  26.  1902,  tbe  petition 
in  this  case  having  been  filed  In  March, 
1903.  His  testimony  was  to  the  eCTect  that 
all  he  knew  about  tbe  sale  of  105  Sigel  street 
was  what  he  learned  from  the  record.  He 
stated  that  he  had  gone  to  tbe  recorder's  of- 
fice and  examined  tbe  record  Index,  and  there 
learned  the  connideratlon  named  in  the  deed 
executed  upon  tbe  transfer  of  the  property 
at  105  Sigel  street  All  the  testimony  of  the 
witness  Id  regard  to  105  Sigel  street— a  piece 
of  property  not  Involved  In  the  present  liti- 
gation—was  called  out  upon  cross-examina- 
tion. Counsel  for  appelJnnt  complain  that 
the  trial  court  did  not  allow  them  to  pursue 


the  cross-examination  of  tte  witness  In  re> 
gard  to  bis  knowledge  of  the  sale  of  the  prop- 
erty at  105  Slgel  street  As  we  nnderstaad 
the  evidence,  be  stated  disUnctly  that  he 
knew  nothing  about  tbe  sale^  or  the  amount 
Of  the  sale,  esc^t  what  he  saw  In  the  n* 
corder's  office  upon  an  examination  of  the 
index  record.  He  did  not  base  bis  optnloa 
of  the  value  of  the  property  here  In  contro- 
versy  entirely  upon  what  he  learned  from 
tbe  record  In  regard  to  the  sale  of  tbe  proper^ 
.ty  at  105  Slgel  street,  but  be  stated,  npoD 
his  ero8a-«xamlnation  by  another  lot  owner, 
as  follows:  **!  base  my  opinion  on  my  gen- 
eral experience  In  the  real  estate  business, 
taking  into  consideration  tbe  location  of  Uie 
property,  the  character  of  tbe  surroundings, 
the  Improvraients  in  ttie  nelghborbood,  tbe 
transportation  faculties,  and  tbe  r«ital  of 
the  property,  t  used  to  have  charge  of  No. 
106  Sigel  street  In  1886  for  a  number  of 
years,  and  the  properties  we  bave  had  for 
sale  on  Wells  street  DivMon,  Orieans,  and 
Market  and  In  that  Immediate  Ticlnlty." 
.  We  find  no  fault  with  counsel's  contention 
in  regard  to  the  rule  as  to  cross-examina- 
tion In  such  cases.  The  weight  of  tbe  testi- 
mony of  expert  witnesses  in  regard  to  tbe 
value  of  property  depends  largely  upon  the 
facts  and  reasons  wblcb  He  at  the  basis  of 
their  oplnlona.  In  other,  words,  tbe  {pin- 
ions given  by  e^^erts  ahonld  be  based  upon 
facts  within  their  actual  knowledge  and 
which  they  are  prepared  to  8tat&  "Whiter 
In  tbe  examination  In  chief,  the  expert  eaa 
only  be  questioned  in  a  general  way  as  to 
the  reasons  of  his  opinion,  the  cross-exam- 
iner Is  entitled  In  every  Inatanoe  to  demand 
a  free  disclosure,  minutely  and  In  detail,  of 
all  the  facts  and  circumstances  upon  which 
the  expert's  opinion  has  been  grounded." 
8  Ency.  of  PI.  &  Pr.  p.  760;  Chicago  &  North- 
western Railway  Co.  v.  Town  of  Cicero,  154 
III.  659,  39  N.  £!.  574.  Upon  cross-examina- 
tion great  latitude  Is  allowed,  so  as  to  en- 
able tbe  Jury  to  see  upon  what  basis  tbe 
witness  has  made  his  estimate  of  vahie.  and 
what  facts  bave  Induced  him  to  form  tbe 
opinion  he  has  expressed,  3  Jones  on  Evi- 
dence, {  826;  Atchison,,  Topeka  &  Santa  F6 
Railroad  Co.  v.  Blacksbire,  10  Kan.  487. 
But  a  large  discretion  Is  necessarily  left  to 
the  trial  Judge  in  determining  the  range 
proper  tq  be  allowed  counsel  in  cross-examin- 
ing witnesses.  Chicago,  Rock  Island  &  Pa- 
cific Railway  Co.  v.  Rathbum,  190  111.  572. 
60  N.  E.  817:  City  of  Spring  Valley  v.  Gav- 
in. 182  III.  232,  54  N.  E.  1036;  City  of  Chi- 
cago V.  Lonergan,  106  111.  518.  63  N.  E.  1018. 
Of  course.  In  such  cases,  tbe  discretion  exer- 
cised by  the  court  In  regulating  or  Ihnltlnj 
the  cross-examination  should  be  a  reasonable 
discretion,  and  cross-examination  should  uot 
be  excluded  on  subjects  embraced  or  In- 
cluded in  the  examination  In  cblef.  If  such 
ruling  Is  calculated  to  prejudice  the  cross 
examining  party.  In  other  words,  so  ttr 
as  the  cross-examination  of  a  witness  re- 
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Utei  either  to  facts  In  Issoe  or  facts  rele- 
vant to  tbe  lasae.  It  may  be  purQoed  as  a 
matter  of  rigbt.  3  Jones  on  Evidence  (B&. 
188®  S  821.  But  we  are  unable  to  see  tbat 
In  the  case  at  bar  there  was  any  unneces- 
sary or  undue  restriction  by  the  trial  court 
of  the  right  of  cross-examination.  Counsel 
for  appellant  have  not  called  our  attention 
to  each  particular  question  asfced  upon  cross- 
examination,  and  pointed  out  specifically, 
wberein  the  court  erred  in  refnsing  to  per- 
mit the  witness  to  answer  such  question. 
They  have  called  our  attention  to  some  thrae 
«r  fodr  pages  of  printed  matter  taken  from 
the  abstract,  and  have  stated  tbat  the  coart 
erred  in  Its  rulings  as  there  set  forth.  Tbey 
nuige  their  oblections  under  heads  which 
Uiey  call  "groups"  of  objections.  The  prop- 
er course  to  pursue  in  soch  cases  is  to  call 
attention  to  a  particular  qneBtlon  and  the 
ruling  thereon,  and  not  to  sereral  pages  of 
questions  and  different  rulings  upon  a  num- 
ber of  QueatlonB.  The  objections  were  not 
spedfle  hi  their  nature,  but  were  merely  gen- 
eral objections.  Where  an  objection  is  thus 
general  in  its  character,  and  points  out  no 
specific  ground  upon  which  It  Is  based,  the 
action  of  the  court  In  excluding  the  question 
will  be  sustained.  If  any  tenable  objection 
to  the  question  In  fact  existed.  North  Chi- 
cago Street  Railway  Co.  v.  Cotton,  140  III. 
4e6,  29  N.  B.  899.  The  court  sustained  ob- 
jections to  many  of  the  questions  put  to  the 
witness  upon  ooss-examinatlon,  upon  the 
ground  that  tbey  were  mere  repetitions  of 
questions  already  asked,  and.  If  answered, 
would  have  called  out  testimony  which  had 
already  been  given. 

As  to  the  sale  or  transfer  which  was  al- 
leged to  have  been  made  of  tbe  property  at 
lOS  Sigel  street,  the  witness  was  allowed  In 
bis  testimony  to  state  all  that  be  knew 
about  It  A  further  prosecution  of  the  cross- 
examination  In  reference  to  that  matter  was 
improper  and  unnecessary.  When  the  wit- 
ness testified  that  his  only  knowledge  of 
what  tbe  property  had  been  sold  for  was  the 
consideration  named  In  the  deed  as  he  saw 
tt  stated  upon  tbe  Index  record  in  the  re- 
corder's office,  the  matter  was  placed  in  the 
same  light  as  though  the  deed  Itself  had 
been  Introduced  In  evidence  for  tbe  purpose 
of  showing  what  tbe  property  bad  been  sold 
for.  But  where  the  only  purpose  of  Introdu- 
cing a  deed  under  such  circumstances  is  to 
prove  tbe  price  of  tbe  lots  therein  mention- 
ed as  tending  to  establlsb  the  ralue  of  the 
lot. in  controversy,  and  this  is  to  be  done 
solely  by  the  consideration  exp reaped  in  the 
deed,  such  proof  is  of  no  value.  It  Is  true 
that  the  recital  of  the  consideration  In  the 
deed  may,  as  between  tbe  parties  to  It,  be 
admissible  evidence  as  tending  to  show  the 
amount  paid,  but  Is  not  conclusive  between 
them.  As  to  sti-angera,  however,  to  the  deed, 
such  recital  Is  merely  an  ex  parte  statement 
of  the  parties  to  tbe  deed.  It  is,  at  most, 
merely  an  admission  of  tbe  grantor  and 


grantee  In  the  deed,  and  therefore  Is  hear- 
say when  offered  against  a  stranger  to  the 
deed.  O'Hara  v.  Chicago,  Madison  &  North- 
ern Ballroad  Co..  1S&  III.  151.  28  N.  E.  923; 
City  of  Chicago  t.  Lonergan.  196  111.  S18.  63 
N.  E.  1018. 

Counsel  also  complain  that  the  cross-ex- 
amination was  unduly  restricted  In  reference 
to  other  sales  spoken  of  by  tbe  witness 
Mauritson,  besides  that  relating  to  106  Sigel 
street,  but,  upon  reading  over  the  crose-ez- 
amiuation  of  the  witness,  we  find  that  be 
was  permitted  to  answer  questions  of  coun- 
sel In  regard  to  sales  made  by  him  In  1890. 
In  1893.  In  1884,  and  on  tbe  day  before  he 
testified.  Counsel  say  that  tbey  had  a  right 
to  test  the  witness'  knowledge  and  his  fair- 
ness upon  cross-examination,  and  for  that 
purpose  asked  him  what  he  knew  about  sales 
of  lands  in  tbe  same  vicinity.  Leotz  v.  Car- 
negie, 146  Pa.  627,  23  Atl.  210,  27  Am.  St 
Bep.  717.  This  Is  true,  but  counsel  was  per- 
mitted by  the  court  to  call  out  the  fact  that 
the  witness  bad  made  such  sales;  but  the 
fact  of  such  sales  was  stated  by  the  witness 
to  be  only  one  of  the  grounds  upon  which 
be  based  bis  opinion  as  to  the  value  of  the 
property.  A  witness  may  be  allowed  to  state 
bis  knowledge  of  tbe  actual  sales  In  the 
vicinity  of  the  property  involred,  hut  It  ts 
not  always  the  chief  element  In  determining 
the  weight  of  the  testimony  of  a  witness 
when  given.  In  Chicago  &  Evahston  Bail- 
road  Co.  V.  Blake,  116  111.  163,  4  N.  E.  488. 
we  said  (page  167, 116  111.  and  page  490,  4  N. 
E.):  "The  uses  and  capabilities  of  a  particu- 
lar property,  the  prices  at  which  like  prop- 
erty In  the  neighborhood  Is  held  or  offered; 
knowledge  or  observation  of  the  growth  and 
development  of  towns  and  cities;  a  general 
knowledge  of  trade  and  business,  and  of  the 
commercial  advantages  or  prospects  of  the 
place  where  the  property  la  situated— are  all 
matters  more  or  less  taken  into  account  by 
the  Intelligent  witness  in  f  onnlng  his  opinion 
as  to  the  value  of  a  particular  piece  of  prop- 
erty." 

The  witness  had  also  stated,  upon  his  di- 
rect examination,  that  the  property  Involved 
had  a  prospective  value.  In  that  It  might  be 
used  at  some  future  time  for  manufacturing 
puiitoses.  Complaint  is  made  that  the  court 
unduly  restricted  the  cross-examination  of 
the  witness  upon  this  subject.  But  the  court 
allowed  counsel  to  call  out  from  tbe  wit- 
ness the  reasons  why  he  was  of  the  opinion 
that  it  might  be  used  for  manufacturing  pur- 
poses. The  witness  stated,  In  answer  to 
questions  by  counsel,  thai,  on  tbe  opposite 
side  of  the  street  from  where  the  property 
Involved  was  located,  a  large  building  bad 
already  been  erected  which  was  used  for 
manufacturing  purposes.  We  are  unable  to 
say  that  appellant  was  deprived  of  any  right 
by  being  too  much  restricted  In  his  crosa- 
examlnatlon  of  the  witness  Mauritzon. 
Where  facta  have  already  been  stated  by  a 
witness,  questions  which  merely  have  for 
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their  object  tbe  compelling  of  the  witness 
to  repeat  wliat  be  bas  already  said  may  well 
be  disallowed  by  the  court  Chicago  City 
Railway  Ga  t.  Cooney,  196  IlL  466^  63  N.  S. 
1029. 

Coimsel  for  appellant  attempt  to  show  that 
the  award  of  tbe  jury  muat  baTe  been  based 
upon  the  evidence  of  tbe  witness  Maurltzon. 
whose  crofis-examlnatloD  ia  tbe  only  cross- 
examination  objected  to.  But  tbls  la  mere 
matter  of  conjecture.  Other  testimony  was 
introduced  by  the  appellee,  which  placed  tbe 
value  of  the  property  at  about  tbe  same 
figure  at  which  Maurltzon  placed  it,  and 
which  was  not  objected  to  on  tbe  part  of 
the  appellant.  Witnesses  for  appellee  pla- 
ced the  value  of  tbe  land  at  975  and  $80 
per  front  foot,  whereas  tbe  witnesses  for 
the  appellant  placed  the  value  of  the  land  at 
$160  per  front  foot  and  $175  per  front  foot 
There  was  thus  tbe  usual  conflict  between 
the  expert  witnesses  on  both  sides  as  to  the 
value  of  the  property.  The  Jury  viewed  the 
premises,  and  we  have  held  that  what  the 
Jury  have  -  learned  from  their  examination 
of  the  premises  may  be  considered  by  them 
In  passing  upon  tbe  testimony  of  the  wit- 
nesses, and  that  the  damages  awarded  by 
a  Jury  In  a  condemnation  proceeding  will  not 
be  disturbed  where  the  evidence  Is  con- 
flicting and  the  Jury  have  viewed  tbe  prem- 
ises. "Where  tbe  Jury  make  a  personal 
inspection  of  the  property  sought  to  be  con- 
demned, the  court  Is  not  JustiQed  in  revers- 
ing tbe  judgment  based  upon  such  verdict, 
unless  the  damages  awarded,  are  so  grossly 
excessive  as  to  show  that  the  verdict  was 
the  result  of  passion,  or  of  undue  influence, 
or  of  Improper  means."  Rock  Island  &  Peo- 
ria Railway  Co.  v.  Lelsy  Brewing  Co.,  174 
111.  547,  51  N.  G.  572,  and  authorities  there 
cited;  Lanqulst  v.  City  of  Chicago,  200  111. 
69,  66  N.  E.  681.  Tber«  Is  nothing  In  tbe 
case  at  bar  tp  show  that  the  verdict  was  the 
result  of  passion,  or  of  undue  Influence,  or  of 
Improper  means. 

2.  Complaint  is  made  by  the  appellant  that 
the  court  made  a  remark  in  tbe  presence  of 
the  Jury  wblcb  was  prejudicial  to  the  appel- 
lant. After  the  witness  Maurltzon  had  stat- 
ed that  he  had  learned  of  the  last  sale  of 
property  on  Slgel  street  from  the  record, 
the  court  remarked,  "It  was  a  newspaper  re- 
port of  the  sale."  This  remark  on  the  part 
of  tbe  court  should  not  have  been  made,  as 
there  was  nothing  in  the  evidence  to  show 
that  the  witness  had  derived  his  Information 
from  a  newspaper  report  of  the  sale.  But 
after  tbe  court  bad  made  this  remark  the 
witness  was  further  questioned,  and  stated 
—what  has  already  been  referred  to— -that  be 
Iiad  gone  to  the  recorder's  oflice,  and,  al- 
though he  bad  not  examined  the  record  of 
the  deed,  yet  he  bad  examined  the  Index  In 
the  recorder's  office,  which  showed  the 
amount  of  the  consideration  In  tbe  deed. 
After  this  testiihony  by  tbe  witness,  tbe  jury 
could  not  have  been  led  into  tbe  belief  that 


the  witness  bad  learned  about  the  sale  from 
a  newspaper.  Indeed,  the  remark  made  by 
tbe  court,  if  it  did  any  harm  at  all,  was 
more  calculated  to  Injure  appellee  than  Ap- 
pellant,  because,  as  appellee's  witness  had 
stated  that  he  bad  derived  his  information 
from  tbe  record,  tbe  remark  of  the  court 
was  calculated  to  cast  discredit  upon  the 
witness,  and  make  the  impression  that  the 
witness  had  not  correctly  stated  the  source 
of  his  information.  Although  what  tbe  court 
said  might  well  have  been  left  unsaid,  we 
do  not  think  that  it  had  any  soch  influence 
upon  the  Jury  as  to  Justify  a  raversal  ct  tbn- 
Judgment. 

8.  Counsel  for  tbe  appellant  also  complain 
of  an  instruction  given  by  the  court  to  tbe 
Jury  wherein  the  court  told  the  Jury  that,  in 
ascertaining  the  just  compensation  to  be 
paid  by  the  petitions:  to  the  owner  of  the 
land  sought  to  be  taken,  they  should  dis- 
regard any  mere  fanciful  or  speculative  es- 
timate of  Its  value  or  use  made  by  any  of  the 
witnesses.  If  they  believed  from  the  evidence 
that  any  of  the  estimates  made  by  the  wit- 
nesses were  fanciful  or  speculative.  It  Is 
said  that  this  Instruction  left  It  to  the  Jury 
to  determine  a  question  of  law,  and  assimied 
that  there  were  mere  fanciful  or  speculative 
estimates  of  value  or  use  in  tbe  testimony. 
We  do  not  think  that  it  was  submitting  to 
the  jury  a  question  of  law  In  telling  them 
that  they  must  not  allow  damages  based  up- 
on a  mere  fanciful  or  speculative  estimate  of 
value,  in  view  of  other  Instructions  given 
upon  the  subject  of  value.  Nor  can  it  be 
said  that  there  were  not  sufficient  facta  de- 
veloped by  the  testimony  to  Justify  a  warn- 
ing to  the  Jury  against  tbe  allowance  of  mere 
fanciful  or  speculative  damages.  This  court 
bas  held  that  It  la  not  error  to  give  such  an 
Instruction  as  is  here  complained  of.  In  Chi- 
cago &  Alton  Railroad  Co.  v.  City  of  Pon- 
tiac,  169  III.  156,  48  N.  E.  485,  we  said  (page 
173,  169  Bl.,  and  page  490,  48  N.  E.):  "la- 
Btmctlons  5  and  6  given  for  the  plaintiff 
told  tbe  jury  that  nothing  should  be  allowed 
for  Imaginative  or  speculative  damages,  or 
such  remote  or  Inappreciable  damages  as 
the  imagination  may  conjure  up,  and  which 
may  or  may  not  arise  at  all  in  the  future; 
and  that  'Just  compensation*  means  compak* 
sation  for  real,  not  speculative,  damages, 
and  that,  unless  actual  damages  are'  shown, 
only  nominal  damages  can  be  awarded  to 
the  appellant  for  the  extension  of  tbe  street 
as  prayed  In  the  petition.  This  Instmction 
Is  in  accordance  with  the  holding  of  this 
court  in  Chicago,  Burlington  &  (juincy  Bali- 
Toad  Co.  V.  City  of  Chicago.  149  III.  457  [S7 
N.  E.  78],  and  the  cases  therein  cited."  Oth- 
er instructions  given  to  tbe  Jury  In  the  case 
at  bar  told  them  that  the  compensation  to 
be  paid  to  the  owner  for  the  parcels  of  land 
proposed  to  be  taken  by  the  dty  was  the 
fair  cash  value  In  the  market  of  said  parcela 
of  land.  What  constituted  fair  cash  value 
in  the  market  was  snfficfoitiy  si^lAlned  tD 
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0ie  In  otbar  liistniction&.  In  telling 
tbem  that  tbej  miut  not  base  their  award 
npon  tanclfnl  or  apecalatiTe  estimates  of 
valuer  the  court  was  merely  enlai^lne  Its  in- 
struction to  tbem  that  they  must  look  only 
to  the  fair  cash  vytlae  In  the  market 

We  dlscoTCT  no  error  which  would  Jus- 
tify us  In  reversing  this.  Judgment  Accord- 
ing, the  Judgment  of  the  circuit  court  Is 
affirmed.  Judgment  affirmed. 


(SO6  III.  fiS4) 

WHITE  T.  HARRIS  et 

(Snpreme  Coort  of  Illinois.    Dec.  1ft,  1903.) 

ADVERSE  POSSESSION— PAYMENT  OP  TAXK— 
ACTS  OF  POSSESSION  — SUFFICIBNCT  — QUES- 
TION FOR  THE  J  URY- INSTRUCTIONS. 

1.  A  Dersoa  daimiug  land  under  Limitation 
Law,  J  7  (2  Starr  &  0.  Ann.  St  [2d  Dd.]  p. 
2618,  c  83),  prOTiding  that  payment  of  taxes  for 
■even  successive  years  on  unoccupied  land  by  a 
person  having  color  of  title  thereto  gives  title, 
must  not  only  prove  that  he  had  color  of  title 
and  that  he  paid  taxes  seven  successive  years 
on  the  premises  while  they  were  vacant  and  un- 
occupied, bat  he  must  also  proT*  that  after  the 
lame  of  seven  years  he  took  possession  thereof. 

2.  One  daimlng  land  under  Limitation  Law, 

kl  (2  Starr  &  C.  Ann.  St.  \2d  Ed.]  p.  2618,  c. 
),  must  pay  taxes  thereon  for  seven  snccesslTe 
years  after  the  acqaisltion  of  his  color  of  title 
thereto,  and  must  show  that  his  possesion  was 
taken  after  seven  years  from  the  date  of  the 
first  payment  of  taxes. 

8.  A  person  claiming  land  under  limitatiou 
Law,  f  6  (Laws  1839,  p.  266),  relating  to  pos- 
session for  seven  years,  or  under  section  7,  re- 
lating to  payment  of  taxes  on  vacant  land  for 
seveu  years,  cannot  be  permitted  to  show  a  psrt 
compliance  with  one  section  and  part  with  an- 
other, but  must  show  a  complete  performance 
under  either  one. 

4.  A  survey  of  vacant  land  and  the  placing 
of  frtone  monuments  at  the  comers  of  the  quar- 
ter sections  do  not  constitute  such  possession  as 
will  enable  one  to  claim  the  land  under  Limita- 
tion Law,  5  7  (2  Starr  &  O.  Ann.  St.  [2d  Ed.] 
p.  2618,  c-  83),  requiring  payment  of  taxes  for 
seven  years  with  color  of  title  and  subsequent 
taUnc  possesion. 

5.  The  fact  that  one  employed  an  agent  to 
keep  people  from  cutting  oak  timber  on  vacant 
laod,  permitted  the  SK^nt  to  cut  ash  timber  and 
to  pasture  his  cattle  thereon,  and  that  the  agent 
went  on  the  land  once  a  week  or  once  a  mouth, 
and  at  difEerent  times  prevented  persons  from 
cutting  timber,  did  not  constitute  such  posses- 
sion as  would  enable  the  principal  to  claim  the 
land  under  Limitation  Law,  6  7  (2  Starr  &  0. 
Ann.  St.  [2d  Bd.]  p.  2618,  c.  83). 

6.  A  claimant  to  vacant  land  under  Limita- 
tion Law,  I  7  (2  Starr  &  C.  Ann.  St  [2d  KdJ_p. 
2618,  c.  m),  constracted  a  hut  thereon.  The 
house  was  about  10  by  12  feet  sud  about  6 
feet  high.  It  was  built  of  logs,  the  spaces  be- 
tween them  being  fliled  witb  mud.  The  roof 
was  of  clapboards  and  sloped  one  way.  It  had 
no  windovrs  and  no  floor.  It  was  occupied  by 
hunters  for  a  week  or  two.  The  following 
sprinf;  it  was  destroyed,  and  was  never  rebuilt. 
There  was  evidence  tending  to  show  that  it  was 
built  for  a  temporary  purpose.  Held,  that  the 
qitestioa  whether  the  erection  of  the  building 
-constituted  possession  of  the  land  was  for  the 
Ju^. 

7.  Where  the  question  whether  the  construc- 
tion of  a  house  on  vacant  land  constituted  pos- 
Mssion  under  Ijlmitation  Law,  tl  7  (2  Starr  & 
C.  Ann.  St  f2d  Ed.l  2618,  c.  83).  was  for  the 
Jury,  an  instruction  that  if  tbe  possession  by  the 
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claimant  was  all  that  could  well  be  had  of  land 

of  that  character,  and  if  bis  appropriation  was 
such  as  to  apprise  the  community  that  the  land 
was  in  his  possession,  such  appropriation  mi^ht 
be  shown  by  evidence  of  such  acts  as  cutting  tim< 
ber,  surv^ing  and  establishing  monuments, 
building  a  house  thereon,  pr  any  other  autllcient 
acts  of  ownership,  was  misleading,  as  authoris- 
ing the  jury  to  take  Into  consideration  the  sur- 
vey made  by  the  claimant  and  tbe  cutting  of 
timber  by  him  as  acts  of  possesdou,  but  woich 
were  insufficient. 

Appeal  from  Circuit  Court,  Greene  Coun- 
ty; Bobt  B.  Shirley,  Judge. 

Action  by  Sarah  S.  Harris  and  ottiers 
against  George  H,  White  and  otliers.  From 
a  Judgment  for  plaintiffs,  defendant  White 
brings  error.  ReTcrsed. 

This  is  an  action  of  ejectment  brought  on 
August  2a.  1895,  in  the  circuit  court  of 
Greene  county,  by  Sarah  E.  Harris,  widow, 
and  Mary  J.  Dunaway  aud  others,  heirs  at 
law,  of  John  BarrlB,  deceased,  as  pialDtlCfs, 
against  the  plaintiff  in  error,  White,  and  hla 
two  tenants,  as  defendants,  to  recover  pos- 
session of  200  acres  of  land  in  Greene  county, 
described  as  the  northeast  quarter,  and  the 
noitheast  quarter  of  the  southeast  quarter, 
of  section  31,  town  10  north,  range  13  west 
The  plea  of  not  guilty  was  filed.  Tbe  cause 
was  tried  before  the  court  and  a  Jury.  The 
Jury  found  the  plalutillB  below  (defendants 
in  error  here)  to  be  the  owners  In  fee  simple 
and  entitled  to  the  possession  of  the  real  es- 
tate described  in  tbe  declaration,  and  found 
the  defendants  below  guilty  of  withholding 
the  premises.  Motion  for  new  trial  was 
overruled,  and  on  September  9,  1898,  the 
court  rendered  Judgment  that  the  plaintiffs 
recover  against  the  defendants  the  posses- 
sion of  the  premises  according  to  the  finding 
of  the  Jury,  and  that  they  have  a  writ  of 
possession  therefor,  etc.  The  present  writ 
of  error  is  sued  out  for  the  purpose  of  re* 
viewing-  the  judgment  so  entered  by  the  cir- 
cuit court 

Edwaid  Boyle  and  Henry  T.  Balney,  tac 
plaintiff  tn  error.  Frank  A.  Wbltesld^  for 
defendants  In  error, 

MAGRUDHB,  J.,  after  stetlng  the  facte, 

delivered  the  Gplnlon  of  the  court 

Upon  the  trial  of  this  action  of  ejecbnent 
la  the  court  below,  the  plalntlfls  there  (de- 
fendante  In  enor  here)  did  not  claim  to  be 
the  owners  of  the  paramount  or  government 
title,  but  sought  to  recover  under  section  7 
of  the  limitation  law  In  regard  to  vacant  and 
unoccupied  lands.  2  Sterr  ft  G.  Ann.  St 
(2d  Bd.)  p.  261S,  c.  88.  Where  a  plaintiff  in 
an  actton  ot  ejectment  relies  for  his  right  of 
recovery  upon  this  section  7,  he  must  not 
only  prove  that  be  had  color  of  title,  and  that 
he  paid  taxes  for  seven  successive  years  up- 
on the  premises,  while  they  were  vacant  and 
unoccupied,  but  be  must  also  prove  that  aft- 
er the  lapse  of  the  seven  years  he  took  pot- 
session  of  the  premises.  Patdllu  v.  Hale,  40 
m.  274;  Gage  T.  Hampton.  127  lU.  87.  20 
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K.  B.  12.  2  L.  B.  A.  S12;  McCanley  t.  Ma- 
hojx,  174  111.  381,  SI  N.  B.  829;  Travers  T. 
McMTaln.  ISl  lU.  385,  60  N.  E.  135. 

The  defendants  in  error  Introduced  in  btI- 
dence,  as  color  of  title,  a  deed  dated  NoTem* 
bet  18, 1867.  and  recorded  November  20, 1867, 
executed  by  William  J.  Vandyke,  as  grantor, 
and  conveying  to  Jobn  Harris,  as  grantee, 
the  200  acres  In  question.  Tlie  title  of  John 
Harris  and  all  those  under  whom  be  held 
was  based  upon  a  tax  deed.  John  Hairia 
died  on  May  17,  1888.  intestate,  and  left  the 
defendants  In  error  as  bis  widow  and  belrs 
at  law.  It  Is  claimed  on  the  part  of  defend- 
ants in  error  that  John  Harris  In  his  life- 
time paid  all  the  taxes  Dp<m  the  200  acres 
In  question,  while  the  land  was  vacant  and 
unoccupied,  under  the  deed  from  Vandyke 
to  himself  as  color  of  title,  and  that  after 
the  lapse  of  the  seven  yean  be  took  pos- 
sradon  of  the  land.  In  wder  to  prove  the 
payment  of  taze%  the  defendants  In  error 
Introduced  certain  tax  rec^pts  to  show  the 
payment  ot  taxes  Jobn  Harris  In  his  life- 
time tor  the  years  from  1867  to  1887,  Incln- 
alve^  and  by  his  widow  and  heirs  after  bla 
death  for  a  number  of  years  subsequent  to 
1888  and  Including  that  year,  but  did  not 
pay  tbem  for  tiie  years  1880  and  1801.  None 
of  these  tax  receipts  f(»r  the  years  from  1867 
to  1875,  IncluslTe,  are  dated,  and  do  not  show 
upon  what  dates  the  taxes  for  those  years 
wwe  paid.  Defendants  In  error  claim  that 
the  premises  were  vacant  and  Unoccupied 
from  1867  to  1874,  inclusive,  and  that  during 
those,  years  they  paid  all  the  taxes  legally 
assessed  upon  the  land.  Their  further  con- 
tention is  that  they  took  possession  of  the 
land  in  1874  or  In  1882.  The  evidence  and 
the  arguments  leave  It  somewhat  In  doubt 
whether  the  claim  is  that  one  possession  was 
takc&i  in  1874  and  another  In  1882,  or  wheth- 
er there  was  a  continuous  possession  from 
1874  to  1882. 

The  proof  shows  conclusively  that  the 
land  in  question  was  swamp  land  and  liable 
to  overflow.  It  did  overflow  very  often,  gen- 
erally In  the  qizlng,  and  sometime  was  nn- 
der  water  to  the  depth  of  from  8  to  16  feet 
There  was  also  much  timbv  upon  the  land. 
Three  circumstances  are  relied  upon  by  de- 
fendants In  OTor  as  acts  of  possession.  The 
first  is  that  In  1874  John  Hanis  bad  the  200 
acFM  of  land  surveyed,  and  put  stones  at 
the  comers  of  the  quarter  sections.  Tbo  sec- 
ond circumstance  is  that,  after  he  obtained 
bis  deed,  John  Harris  employed  a  flirmer, 
named  Bushndl,  whose  farm  adjtrfned  the 
land  in  question,  to  act  as  bis  agent,  and  bis 
duty  as  agent  was  to  keep  people  from  cut- 
ting the  pin  oafc  timber  upon  the,  land.  Bush- 
nell  was  to  have  the  privilege  of  cutting  the 
ash  timber  upon  the  land  and  of  pasturing 
his  cattle  upon  it  Bnshnell  states  In  one 
part  of  bis  testimony  that  be  went  upon  the 
land  about  once  a  month,  and,  In  another 
part  thereof,  that  he  went  upon  tbe  land 
alMiut  once  a  week.  There  is  some  tmtlmony 


tending  to  show  that  at  different  times  Bush- 
nell  stopped  or  prevented  certain  persons 
from  cutting  timber  upon  the  land,  hut  there 
is  much  testimony  also  tending  to  show  ttiat 
tbe  land  was  used  by  tbe  public  and  tbe  peo- 
ple living  in  the  neighborhood  for  tbe  pur- 
poses of  flsbfng,  bunting,  cutting  tipiber,  and 
pasturing  tbeir  cattle.   Wha.tever  acts  were 
done  by  Bushnell  were  occasional  and  done 
at  long  Intervals.   Bushnell  tesUfles  that  he 
acted  as  agent  for  the  party  having  a  deed 
to  the  land  before  Jobn  Harris  obtained  bts 
deed.   Vandyke,  tbe  grantor  of  Harris,  ob- 
tained his  deed  from  one  Jenks  on  September 
16,  1867.    BushneU  further  testifies  that 
thereafter  he  acted  as  agent  for  Harris,  In 
the  manner  already  stated,  for  some  10  or  11 
years.   It  Is  somewhat  uncertain  fttan  tbn 
testimony,  and  from  the  statementa  of  ooon- 
sel  ih  their  argument,  whether  the  agency 
of  Bushnell  was  for  10  or  11  years  after  1887, 
or  10  or  11  years  after  1874.  The  third  cir- 
cumstance relied  upon  by  defendanta  In  er- 
ror as  showing  possession  by  John  Harris  I> 
that  a  hut  or  shanty,  or,  as  some  of  the  vrit- 
nesses  call  it,  a  "hunting  shack,"  was  erected 
upon  the  200  acres  about  8^t«Dber  1,  ^82. 
The  proof  tends  to  show  that  Harrliv  wbo  at 
that  time  Hved  at  Oarrollton,  some  14  mUee 
from  the  land,  gave  ^0  to  one  Withers,  an 
attorn^,  and  authorised  Withers  to  cause 
the  erection  of  tiie  bouse  In  question  upon 
tbe  premises.  Withers  employed  a  man  nam- 
ed Ooans  to  erect  the  house  or  shanty,  and 
paid  tbe  latter  tbe  910  for  doing  soi  This 
house  or  shanty  is  described  as  b^ng  about 
10  by  12  feet,  and  about  5  or  6  to  high.  It 
was  built  of  logs,  and  the  siiaceB  between 
the  logs  were  filled  with  mud.  The  root  -was 
of  clapboards  and  sloped  one  way.   It  bad 
no  windows  and  no  floor.  After  Ooans  built 
it,  he  and  several  others,  who  helped  him  to 
build  it,  stayed  there  to  hunt  ducks  for  sev- 
eral days.    Ooans  testlfles  that  he  stayed 
there  a  vreA  or  two  weeks,  be  could  not  re- 
member which,  and  then  chained  the  door 
and  left  the  premises.  The  proof  also  shows 
that  in  the  spring  of  1883  the  sbanfy  or  house 
was  washed  away  by  the  water,  and  was 
never  rebuilt,  nor  was  any  other  strncture 
erected  in  Ita  place. 

Even  If  the  survey  of  the  land  and  the 
placing  of  the  stone  monumenta  at  the  cor- 
ners of  the  quarter  sectlw  were  such  acta  of 
possesBlon  as  tbe  law  required  after  tbe  imy- 
ment  of  taxes  for  seven  succesidve  years  on 
vacant  and  unoccni^ed  land  under  the  terms 
of  section  7,  yet  the  defendants  in  error  can 
derive  no  bedeflt  therefrom  under  the  Cacts 
Of  this  case.  There  is  nothing  In  the  evi- 
dence to  show  when  John  Harris  made  the 
first  payment  of  taxes  upon  the  200  acres. 
The  receipt  which  purporta  to  show  a  pay* 
ment  of  taxes  for  the  year  1867  is  not  dated. 
The  deed,  however,  from  Vandyke  to  Har- 
ris, which  Is  relied  upon  as  color,  was  dated 
November  18,  1867.  The  survey  of  the  land 
and  the  placing  of  the  stone  mmnmente 
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took  place  on  tbe  6th  day  of  November, 
1874.  The  certlflcate  of  the  sorreyor  to  the 
plat  of  the  Borrey,  as  well  as  the  testimoDy 
of  the  witnesses,  shows  that  the  date  of  the 
survey  was  November  6,  1874.  There  were 
not  seven  successive  years  between  Novem- 
ber IS,  1807,  and  November  6.  1874.  The 
first  payment  of  taxes  was  required  to  be 
under  the  color  of  title,  and  the  color  of  title 
was  dated  November  18,  1867.  Therefore, 
the  first  payment  of  taxes  must  have  been 
subsequent  to  November  18,  1867.  In  Mc- 
Connel  v.  Konepel,  46  111.  519,  we  said:  "The 
settled  construction  of  the  limitation  law  of 
1839  Is,  not  that  seven  years  must  elapse  be- 
tween the  date  of  the  first  payment  of  taxes 
and  the  date  of  the  last  payment,  but  that 
all  the  taxes  must  be  paid  for  seven  succes- 
sive years,  and  that  seven  years  must  elapse 
from  the  date  of  the  first  payment,  when  the 
statute  begins  to  run,  before  the  commen{:e- 
ment  of  the  suit,  or  possession  taken  of  the 
land,  where  the  bar  Is  claimed  under  the 
ninth  [or  seventh]  section."  See,  also,  Ly- 
man V.  Smllie,  87  111.  259;  Burton  v.  Perry, 
146  IIL  71,  34  N.  B.  60;  Converse  v.  Dunn, 
166  II].  25,  46  N.  B.  747;  Whitney  v.  Stevens, 
88  111.  53;  Duck  Island  Club  v.  Bexstead, 
174  111.  435,  51  N.  B.  831;  Holbrook  v.  Debo, 
99  HI.  372.  Under  section  7  the  first  pay- 
ment of  taxes  is  the  payment  from  which  the 
time  of  Umltatiim  begins  to  ran,  and  must 
be  made  after  the  acquisition  of  the  claim 
and  color  of  title,  and  the  taxes  must  be 
paid  by  the  claimant  for  a  period  of  seven 
successive  years;  otherwise,  he  Is  not 'en- 
titled, to  the  benefit  of  the  statutory  limita- 
tion. In  other  words,  the  payment  of  taxes 
and  .color  of  title  must  concur.  Steams  v. 
Gittlngs,  23  III.  387.  The  language  of  the 
section  is;  "Whenever  a  person  having  col- 
or of  title,  made  in  good  faith,  to  vacant  and 
nnoccttpied  laad,  shall  pay  all  taxes  legally 
ofisessed  thereon  for  seven  successive  years," 
etc.  It  is  the  person  having  the  color  of  ti- 
tle who  must  pay  the  taxes.  A  payment 
made  before  the  color  of  title,  is  acquired 
cannot  be  regarded  as  the  first  payment  un- 
der tills  section.  Stearns  v.  Gittlngs,  supra. 
Inasmuch,  therefore,  as  the  first  payment 
made  by  John  Harris  could  avail  nothing, 
unless  It  was  made  after  he  acquired  his  col- 
or of  title,  it  must  have  been  made  after 
November  18,  18G7.  As  the  survey  was  not 
made  until  November  6,  1874,  a  full  period 
of  seven  successive  years  could  not  have 
elapsed  before  the  act  of  possession,  if  the 
survey  can  be  regarded  as  an  act  of  pos- 
session. Upon  the  theory  upon  which  the 
case  was  tried,  and  upon  which  instructions 
were  asked  by  the  defendants  in  error  in 
the  trial  court,  the  payment  of  taxes  for  sev- 
en successive  years  while  the  land  was  va- 
cant and  unoccupied  was  not  made  by  the 
ancestor  of  defendants  in  error  before  i>os- 
eesslon  was  taken,  if  the  survey  and  the  erec- 
tion of  the  stone  monuments  b«  regarded  as 
acta  of  posseaston. 


The  same  or  a  similar  difficulty  exists  in 
regard  to  the  agency  of  Bushnell,  and  his 
acts  in  pursuance  of  that  agency,  in  so  far 
as  the  same  may  be  regarded  as  pi^session. 
If  Bushnell  was  appointed  agent  In  1867,  as 
the  proof  tends  to  show,  and  acted  as  such 
for  the  ten  years  following,  then  the  lanct 
was  not  vacant  and  unoccupied  from  1S6T 
to  1874,  but  was  in  possession  of  John  Harris 
through  his  agent,  if  his  acta  as  agent  coa- 
stltuted  possession.  If  the  agency  began 
when  the  survey  was  made  on  the  6th  of 
November,  1874,  then,  as  an  act  of  posses- 
sion, it  took  place  before  the  expiration  of 
the  seven  years  dnilng  which  taxes  were 
paid  apon  ttae  land  u  vacant  and  nnoccnpled 
land. 

To  constitute  a  bar  to  an  action  of  eject- 
ment, the  party  must  show  a  complete  per- 
formsnce  under  either  the  one  or  the  other 
of  the  sections  of  the  limitation  law  of  1839 
(Laws  1839.  p.  266),  that  is  to  say,  either  un- 
der section  6,  relating  to  possession  for  seven 
years,  or  section  7,  relating  to  taxes  upon 
vacant  and  unoccupied  land  for  seven  years. 
It  will  not  be  permitted  to  show  part  per- 
formance under  one  section,  and  part  imder 
another,  and  thus  avail  of  the  provisions  of 
both.  Whitney  v.  Stevens,  89  UL  S3;  Iberg 
V.  Webb,  96  111.  415;  Duck  Island  Club  v. 
Bexstead,  supra. 

We  are  of  the  oplnioD,  however,  that  the 
survey  made  by  John  Harris,  and  the  ai>- 
polutment  of  BushneU  as  his  agraat  and  the 
acts  of  Bushnell  in  pursuance  of  the  agency, 
did  not  constitute  such  possession  as  the  law 
requires.  A  mere  survey  of  land  Is  not  suffi- 
cient to  establish  possession.  Thompson  v. 
Burbaus,  61  N.  Y.  52.  "Adverse  possession 
of  unlnclosed,  uncultivated,  unimproved,  and 
unoccupied  land  Is  not  shown  by  evidence 
that  one  had  It  surveyed  and  Its  boundaries 
marked  by,  monuments,  paid  taxes  on  It  for 
a  few  years,  and  from  time  to  time  cut  trees 
on  it  for  use  on  other  land."  Mission  of  Im- 
maculate Virgin  V.  Cronln,  38  N.  B  964,'  143 
N.  T.  524.  Where  an  agent  Is  appointed  to 
keep  other  persons  from  cutting  timber,  and 
is  to  receive  for  his  services  such  timber  as 
he  wants  for  his  own  use.  such  appoiutment 
is  not  sufficient  to  constitute  possession. 
Travers  v.  McEIvaln.  181  111,  385,  65  N.  E. 
135;  Stalford  v.  Ooldrlng,  197  111.  156,  64  N. 
E.  395.  An  arrangement  with  a  neighboring 
farmer  to  look  after  land,  with  permission 
to  pasture  cattle  thereon  and  to  authorize 
others  to  cut  grass  thereon,  is  not  sufficient 
proof  to  divest  title  to  the  land  by  adverse 
possession.  Judson  v.  Duffy,  96  Mich.  255, 
55  N.  W.  837.  Where  land  Is  used  and  en- 
Joyed  in  common  with  others,  or  with  the 
public  In  general,  it  cannot  be  regarded  as 
held  by  a  possession  which  Is  hostile  to  oth- 
er persons  claiming  title.  Tbe  act  of  pos- 
session must  be  of  such  a  character  as  In  its 
nature  Is  calculated  to  arouse  the  attention, 
and  put  any  other  person  claiming  title  upon 
Inquiry.   The  nae  to  which  the  land  la  de- 
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voted  must  be  va6b  as  to  apprise  tlie  com- 
munity or  neigbborhood  that  It  la  in  tbe  ex- 
elusive  use  or  enjoyment  of  the  person  so  ajH 
proprlating  It  Travers  v.  McElvaln,  supra. 
The  evidence  tends  to  show,  In  the  present 
caae,  that  this  land  was  used  for  pasturage, 
and  for  the  cutting  of  timber,  and  for  other 
purposes  by  the  public  generally.  Entries 
upon  land  which  are  merely  temporary,  such 
as  camping  thereon,  or  leaving  a  chattel 
thereon,  or  occasionally  building  a  haystack 
thereon,  do  not  constitute  actual  possession, 
80  as  to  change  the  character  of  vacant  land 
to  that  of  land  actually  possessed  or  occupied. 
Taylor  v.  Wright,  121  III.  455,  13  N.  E.  529; 
Walker  v.  Converse,  148  III.  622,  86  N.  E. 
202:  Drake  v.  Ogden.  128  Dl.  608,  21  N.  B. 
611;  TrnesdBle  v.  Ford,  87  111.  210.  party 
claiming  title  by  adverse  possession  always 
claims  In  derogation  of  the  right  of  the  real 
owner.  He  admits  that  the  legal  title  is  In 
another.  He  rests  his  claim,  not  upon  a  title 
In  himself,  as  the  true  owner,  but  upon  hold- 
ing adversely  to  the  true  owner  for  the  period 
prescribed  by  the  statute  of  limitations. 
Claiming  a  benefit  from  bis  own  wrong,  his 
acts  are  to  be  construed  strictly."  Cornelius 
V.  Glberson,  25  N.  J.  Law,  310.  "Adverse  pos- 
spssloD  cannot  be  made  out  by  inference  or 
Implication,  for  the  presumptions  are  all  In 
favor  of  the  true  owner,  and  the  proof  to  es- 
tablish It  must  be  strict,  clear,  positive,  and 
unequivocal."  Zlmglbl  v.  Calumet  Dock  Co., 
157  III.  480,  42  N.  E.  431.  The  rule  Is  that 
every  presumption  will  be  made  In  favor  of 
the  bolder  of  the  legal  title,  and  no  presump- 
tion will  be  made  In  favor  of  the  holder  of 
color  of  title  only.  Kurs  v.  Miller,  89  Wis. 
426,  62  N.  B.  182. 

The  only  remaining  act  of  possession  re- 
lied upon  by  defendants  In  error  Is  the  erec- 
tion of  the  hut  or  shanty  upon  the  premises 
In  September,  1882.  The  evidence  shows  that 
the  plaintiff  In  error.  White,  paid  the  taxes 
for  the  year  1870  before  the  taxes  of  that 
year  were  paid  by  John  Harris.  It  also 
idiows  ttiat  White  paid  the  taxes  of  1880  be- 
fore the  taxes  of  that' year  were  paid  by 
John  Harris.  White  paid  the  taxes  for  the 
year  1870  on  February  26,  1880,  while  Harris 
paid  them  on  March  0,  1880,  as  Is  shown  by 
the  ieceli)ts  Introduced.  White  paid  the  tax- 
es for  the  year  1880  on  Febmary  16,  1881, 
while  Harris  paid  the  taxes  for  1880  on 
March  81,  1881,  as  is  shown  by  the  tax  re- 
ceipts introduced  in  evidence.  It  follows 
that  Uie  defendants  In  error  cannot  rely  up- 
on the  payment  of  taxes  upon  the  land  as 
vacant  and  unoccupied  land  for  the  seven 
successive  years  next  preceding  the  erection 
of  the  house  In  1882.  ''Where  a  party  having 
color  of  title  shows  the  payment  of  all  taxes 
on  the  premises  for  seven  successive  years  by 
the  production  of  his  tax  receipts,  showing 
the  date  of  each  payment  and  the  amount 
thereof,  this  makes  out  a  prima  facie  defense 
under  the  limitation  law  of  1839,  which  must 
prevail,  unless  the  plaintiff  shows  that  the 


taxes  for  some  one  of  tiie  seven  year*  were 
paid  before  the  defendant  made  his  pay- 
ment** Bolden  Sherman.  110  111.  418;  Os- 
bum  V.  Bearles,  1B6  HI.  88.  40  N.  B.  462; 
Steams  v.  Olttlngs,  supra.  The  evidence 
shows  that  some  correspondence  passed  be- 
tween Harris  and  White,  the  latter  claiming 
to  be  the  owner  of  the  paramount  title,  la 
April,  1880,  wherein  White  proposed  to  pay 
Harris  $50  for  a  qiritdalm  deed;  White  con- 
tending that  the  tax  deed  nnder  which  Harria 
held  was  defective  and  could  be  set  aside. 
The  question  arises  whether  the  «ectlon  of 
the  shan^  In  1882  was  such  a  possession  aa 
is  required  after  the  payment  of  taxea  for 
seven  successive  years  under  section  7  of  the 
limitation  law.  "What  acts  may  or  may  not 
constitute  a  possession  are  necessarily  varied, 
and  depend  to  some  »tent  i^n  the  nature, 
locality,  and  use  to  which  the  proper^  may 
be  applied,  and  the  situation  of  the  parties; 
and  a  variety  of  ctreumstances  necessarily 
have  to  be  taken  Into  consideration  In  deter- 
mining the  question.  They  must  necessarily 
be  left  to  the  Jury,  whose  peculiar  province  It 
Is  to  pass  upon  the  question  of  possession." 
Morrison  v.  Kelly,  22  111.  609,  74  Am.  Dec 
169;  Ewlng  v.  Burnett,  U  Pet  63,  0  L.  Bd. 
024. 

The  evidence  tends  to  show  that  the  bat 
which  was  erected  vpon  the  premises  to 
1882  was,  as  has  ahready  been  stated,  of  n 
Inferior  character.    The  evidence  of  tJie 
plaintiff  la  error  tends  to  show  that  .It  was 
constructed  merely  for  a  temporary  purpose, 
and  was  what  Is  known  as  a  "huntlBg 
shack."  The  man  who  built  It  testlfles  that 
he  was  paid  to  erect  ft,  and  not  to  occupy  it; 
that  he  used  It  tor  no  other  purpose  than  for 
hunting;  and  one  of  the  men  who  aldeA  in 
the  construction  of  It  testified  that  he  si^ 
posed  It  was  to  be  used  only  ity  those  en- 
gaged in  hunting.   Another  witness  testifies 
that  It  was  supposed  to  have  been  construct- 
ed for  tile  use  of  men  engaged  t«np<H«rll7 
In  cutting  timber,  and  who  wanted  some 
ahelter  when  they  ate  tbelr  Inncb.  The  tes- 
timony, however,  of  Withers,  was  that 
Ooans  was  to  occupy,  as  well  aa  bnno,  tbe 
house.   An  individual  cannot,  under  claim 
and  color  of  titie,  by  some  trifling  Improve- 
ment appropriate  to  himself  a  large  and 
unuaual  body  of  land,  or  maintain  an  actual 
possession  by  entering  upon  a  tract  of  land, 
and  doing  some  nseleas  thing  thereon,  as 
erecting  a  pen  or  sham  building,  or  leavlns 
a  few  rails  or  timbers  thereon,  with  tbe  In- 
tention thereby  of  excluding  others,  and  not 
of  permanently  improving  and  vatng  tbe 
land.    A  party  will  be  protected  In  Ms  pos- 
session who  enters  upon  a  tract  of  land  un- 
der claim  and  color  of  right  and  comm^Kes 
to  Improve  the  same  with  the  Intention  of 
completing  the  Improvement  for  actual  use, 
while  that  Intention  continnea.  and  ttxr  a 
reasonable  time  for  convenient  use  by  culti- 
vation or  otherwise.   Brooks  v.  Bruin,  18  IIL 
639;  Brooks  v.  Broyn,  24  III.  STSL  Sea^  alsob 
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Scott  T.  Baasett  188  OL  98»  57  N.  XL  835; 
Stalfoid  T.  Goldrlng,  avprn.  The  evidence 
In  the  present  case  shows  that  the  land  wu 
not  Inclosed  by  a  fence  or  otherwise^  or  put 
nnder  cnlttvatlon,  ontU  1888,  whm  plaintiff 
In  error  took  possession  of  the  same,  and  In- 
elosed  the  land  a  fenc^  and  erected  build- 
ings and  built  ditches  thereon.  The  erection 
of  a  temporaiy  structure  Is  no  sach  occupa- 
tion as  will  establish  title  by  adTerse  po»- 
sesslon.  Bt^U  t.  Usle^s  Lessee,  15  Go. 
548,  60  Am.  Dec.  712.  Mere  occupation  of 
a.  shanty  a  party  who  la  «igaged  in  re- 
moving timber  Is  not  a  bona  fide  and  actual 
possession.  HcKtauum  v.  Meston,  1<H  Hlcb. 
612,  62  N.  W.  1014. 

If  the  shanty  or  house  la  question  was 
aofflclnt  to  notify  the  public  and  the  own- 
er of  the  paramount  title  that  thwe  Was  an 
Intention  -to  take  permanent  possession  of 
the  land,  then  the  extent  of  the  poasesston 
would  be  iElxed  by  the  boundaries  in  the  deed. 
Where  a  man  enters  Into  possession  of  prem- 
ises under  a  deed  which  spedfles  certain 
boundaries,  and  occupies,  by  residence  or 
otherwise,  a  part  of  the  premises,  he  wIU  be 
held  to  be  in  cuistnictlve  possesion  of  the 
balance  by  virtue  of  his  deed.  Harms  v. 
Kzmnss,  167  UL  421,  47  N.  B.  746;  Morrison 
V.  Kelly,  22  UL  610.  74  Am.  Dee.  169.  It 
was,  therefore,  a  matter  for  the  Jury  to  de- 
terming  under  the  Instructions  of  the  court 
whether  the  erection  of  this  house  upon  the 
land,  under  the  drcumataDces  already  stat- 
ed, constituted  possession  or  not  Accord- 
ingly, the  trial  court,  at  the  request  of  plain- 
tiff in  error,  instructed  the  Jury  that,  If  it 
appeared  from  the  evidence  that  the  witness. 
Ooans,  was  simply  instructed  to  build,  and 
did  tndld,  a  slum  house  on  the  premises  for 
the  purpose  only  of  enabling  plalntlfEs  to 
claim  that  they  wme  in  possesslm  of  said 
Iffemlses,  the  building  of  said  sham  house 
akme  does  not  cmstitate  that  possession  in 
good  faith  which  the  law  requires.  But  the 
court  instructed  tiie  Jury,  In  behalf  of  the 
def»i^nts  In  earn,  "that  if  the  iwssesslon 
tqr  John  Harris  of  tlie  land  In  controversy 
waa  all  tibat  could  well  be  had  of  land  of  that 
character,  and  If  his  appropriation  was  such 
aa  to  apprise  the  communis  In  the  Immedi- 
ate vicinity  that  the  land  was  In  his  posses- 
■iou,  it  is  sufficient.  Such  appropriation  may 
be  riwwn  by  evidence  of  such  acts  as  cutting 
timber  for  sale,  surveying  and  establishing 
monuments,  building  a  house  thereon,  or  any 
other  acta  of  ownersUp  sufficient  to  Indicate 
to  the  community  that  he  claims  the  exclu- 
sive possession  of  the  land."  We  are  of  the 
opinion  that  this  Instruction  was  calculated 
to  mislead  the  Jury.  They  may  have  found 
under  the  InstmctlDn  given  for  the  plaintiff 
in  error,  as  above  stated,  that  the  house  con- 
structed upon  the  premises  waa  a  sham 
house;  but,  even  if  they  did  so  find,  th^ 
may  also  have  found,  under  the  instrucUon 
given  for  the  defendants  in  error,  that  the 
latter  were  in  possesalon  of  the  premises  by 


reason  of  the  cutting  of  timber  and  the  aui^ 
vey  and  erection  of  stone  monuments.  It 
was  error  to  authorise  the  Jury  to  take  into 
consideration  the  survey  and  the  erection  of 
the  stone  nmnuments  and  the  cutting  of  tim- 
ber as  acts  of  possesdon,  because,  even  if 
under  other  drcumstances  those  acts  could 
be  regarded  as  possession,  they  could  not  be 
so  regarded  under  the  drcumstances  of  this 
case,  in  view  of  the  fact  that  they  occurred 
before  the  period  of  seven  years,  during 
which  the  taxes  w«»  paid,  had  expired.  In 
other  words,  under  the  tacts  shown  by  the 
Iffeaent  reccvd,  the  attentloQ  of  the  Jury 
should  have  hew  directed  only  to  the  qnes- 
tiMi  whether  the  erection  of  the  shanty  In 
question  waa  or  was  not  possesslou.  and  not 
to  the  question  whether  the  survey  and  the 
erection  of  the  stone  monumento  and  the 
cutHng  of  timber  constituted  possession. 

For  the  errors  indicated,  the  Judgment  of 
the  drcnit  court  Is  revnsed,  and  the  cause 
is  remanded  to  that  court  for  further  pro- 
ceedings in  accordance  with  the  views  here- 
in pressed.   Bevo-sed  and  remanded. 


(208  111.  S74) 
TXim/USYSlH  et  al>  V.  DUBBIN.* 

(Sapreme  Court  of  IlHuoiB.   Dea  16.  1903.) 

DOWER— PURCHASE-MON  BY  MOSTOAQB— FORE- 
CLOSURE—PARTIES— WIDOW— DEC  RBH  —  CON- 
CLUSIVENESS—MISTAKB—PBTmON  TO  Afl- 
SIQM  DOWER— BVIOBNCE. 

1.  Where,  in  an  auawer  to  a  widow's  petition 
(or  dower,  defendants  filed  a_plea  allegjog  that 
the  land  was  sold  to  plaiQtiflri  hoBband  under 
an  agreement  that  he  was  to  execnte  to  the 
TendM  a  mortgage  for  a  part  of  the  purchase 

firice,  which  he  failed  to  do,  and  that  during  his 
ifetime  suit  waa  brought  against  bim  to  recover 
such  unpaid  price  and  to  hare  the  same  declared 
a  lien  on  the  land  and  the  land  sold,  which  relief 
was  granted,  and  the  land  sold  to  defendants' 
grantors,  such  plea  stated  a  complete  deteaae^ 
the  widow  being  concluded  bj  the  decree,  in  the 
absence  of  fraud  or  mistake,  though  uie  was 
not  a  party  thereto. 

2.  Under  2  Stan-  &  O.  Ann.  St  1896  (2d  Ed.) 
c.  41,  par.  4,  providing  that  a  widow  is  not  en- 
titled to  dower  as  against  a  purchase-money 
mortgagflb  a  wife  Is  neither  a  necessary  nor  a 
proper  party  to  a  UU  to  foreckwe  soch  a  morfe- 
gage. 

3.  Dower  Act,  |  1  (2  Starr  &  C.  Ann.  St. 
189«  [2d  Ed.]  c.  41,  par.  1),  provides  that  a 
widow  shall  be  entitled  to  dow«  of  the  third 
part  of  all  the  lands  whereof  her  husband  was 
seised  of  an  estate  of  loberitaDce  at  any  time 
during  the  marriage,  unless  she  has  relinquished 
the  same  in  legal  form.  And  section  16  (par&- 
graph  16),  declares  that  no  judgment  recovered 
against  a  husband  or  wife,  and  no  laches^  de- 
fliolt,  forfeiture,  or  crime  of  either,  shall  preju- 
dice the  rights  of  the  other  to  dower,  . or  preclude 
the  other  from  the  recovery  thereof,  if  other- 
wise entitled  thereto,  ifeld  that,  where  certain 
land  of  a  husband  not  a  part  of  the  irarcfaase 
was  Included  by  mistake  In  a  bill  against  him 
atone  to  foreclose  an  equitable  mortgage  for 
purchase  money,  and  the  land  was  sold  under 
the  decree,  the  husband's  widow  was  entitled 
to  have  the  decree  vacated  on  a  petition  tor  the 
assignment  of  dower  In  the  land  and  to  recover 
such  dower. 

•Rdwaring  denied  Febmarr  S,  1904. 

f  S.  See  Uortcages,  vol.  »,  Cent.  Dig.  |  mL 
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4.  Where  a  Ull  to  foredose  an  equitable  mort- 
gage sgaiaat  certain  laud  of  plaintiff's  husband 
for  the  purchase  price  allied  that  B.  sold  and 
caused  the  land  m  question  to  be  conveyed  to 

fiiaintiff's  husband  on  June  26,  18&5,  and  the 
and  was  sold  under  a  decree  In  favor  of  the 
plaintiff  in  each  suit,  mere  proof,  on  petition  of 
the  hnaband'a  widow  for  the  assignment  of  dow- 
er in  the  land  after  the  husband's  deati],  that 
the  land  was  entered  by  D.,  afid  that  be  execut- 
ed a  deed  to  plaintiff's  husband  for  the  premises 
on  May  9,  1855,  was  insufficient  to  establish 
that  the  land  iu  question  bad  been  inserted  by 
mistake  in  the  bul  to  foreclose  the  morteage, 
and  that  It  had  not  been  in  fact  sold  Ity  B.  to 
plaintiff's  hwband, 

Appeal  from  Circuit  Coart;  UcLean  Ooiin- 
tfi  Jdo.  H.  Moffatt,  Judge. 

Petition  by  BIIzb  A.  Durbln  asalnst 
liam  Lohmejer  and  othera.   From  a  decree 
In  faTOT  tit  plaintiff,  defendants  appeaL  Re- 
versed. 

This  ia  an  appeal  from  the  circuit  court  of 
McLean  county  to  reverse  a  decree  In  favor 
of  appellee  against  appellants  for  the  assign- 
ment of  dower.  A  petition  was  filed  on  Janu- 
ary 23,  1900,  by  appellee,  alleging  the  mar- 
riage of  petitioner  to  Daniel  M.  Durbln,  and 
that  he  died  intestate  June  25, 1899,  and  who, 
during  said  marriage,  was  seised  in  fee  of 
the  northeast  quarter  of  section  8,  township 
21  north,  range  5  east  of  the  third  principal 
meridian,  in  McLean  county.  111.,  in  which, 
upon  his  death,  she  became  entitled  to  dower. 
She  further  alleged  that  William  Lobmeyer 
la  the  present  owner  and  occupant  of  the 
north  100  acres  and  John  Mullen  of  the  south 
GO  acres  of  said  quarter  section,  subject  to 
her  dower,  and  malces  them  parties  defend- 
ant. Lobmeyer  and  Mullen  first  filed  a  plea 
to  the  petition,  setting  up  that  on  November 
21,  1859,  in  the  circuit  court  of  said  county, 
John  R.  Blackford,  Dudley  Richards,  and  Asa 
Weedman  filed  their  bill  In  chancery  against 
the  said  Daniel  M.  Durbln  and  Amos  Dur- 
bln, bis  brother,  charging  that  on  June  20, 
ISSS,  the  said  Blackford  sold  and  caused  to 
be  conveyed  to  Daniel  M.  Durbln  the  prop- 
erty described  in  complainant's  bill,  together 
with  other  property,  for  the  sum  of  ?1,470, 
evidenced  by  four  notes  for  $367.50  each,  fall- 
ing doe  on  February  1,  1856,  February  1, 
1807,  February  1,  1858,  and  February  1,  1859, 
respectively,  with  Interest  at  6  per  cent., 
signed  by  said  Durbln,  and  payable  to  said 
Blackford;  that  on  the  making  of  said  sale 
Blackford  gave  Durbln  a  bond  for  a  deed, 
and  when  the  first  payment  was  made,  as  a 
part  of  the  consideration  for  the  conveyance 
of  said  lands  to  blm,  Durbln  agreed  to  eze> 
cute  and  deliver  to  Blackford  a  mortgage  on 
the  premises  sold  to  secure  the  remainder  of 
the  purchase  price;  that  Blackford,  relying 
upon  said  agreement,  caused  a  warranty  deed 
to  be  made  and  delivered  to  bim,  the  said 
Durbln,  but  that  he  failed  to  make  the  mort- 
gage as  he  bad  agreed  to  do;  that  by  said  bill 
It  was  further  alleged  that  the  first  note  had 
been  assigned  to  Asa  Weedman  and  the  other 
two  to  Dudley  Richards,  none  of  which  had 
been  paid,  the  s&iA  Durbln  being  Insolvent; 


and  Uiat  said  Blackford,  wbo  as^gned  said 
notea,  vill  be  compelled  to  paj  tiie  same  by 
reason  of  bis  Indomment  therein;  that  he 
supposed  he  had  the  mortgage  agreed  to  be 
made  by  Durbln,  but  had  since  ascertained 
that  by  mistake  or  fraud  be  had  failed  to 
execute  the  same;  that  sbice  the  conT^Aim 
ta  blm,  and  before  the  filing  of  tile  bill,  Dur- 
bln had  mortgaged  the  land  to  his  broths, 
Amos  H.,  for  $300  or  $400,  and  that  the  said 
mortgage  was  fraudulent  and  yoUL  as  to  the 
creditors  of  tito  said  Daniel  U.  Dnrbtn;  that 
the  prayw  of  Kdd  bill  was  for  a  cancellatton 
of  the  mortgage  1^  Daniel  U.  to  Amos  H. 
Durbln,  and  that  the  former  be  decreed  ta 
pay  said  serwal  notes,  and  In  default  there- 
of said  real  estate  be  sold  to  satisfy  the 
same,  and  for  general  relief.  The  plea  fur- 
fher  set  up  that  upon  the  filing  of  said  bill 
the  defendants  thereto,  Daniel  M.  Durbln  and 
Amos  H.  Durbin,  were  duly  brought  Into 
court,  the  former  by  summons,  and  the  lat- 
ter, who  was  a  nonresident,  by  publication, 
and  at  the  September  term,  1860,  of  said 
court  a  decree  was  rendered  finding,  In  sub- 
stance and  effect,  the  facts  alleged  In  the  bill 
to  be  true,  and  decreeing  that  complainants 
were  entitled  to  a  Hen  in  the  nature  of  an 
equitable  purchase-money  mortgage,  and  di- 
recting that  the  property  be  sold  to  pay  the 
balance  doe  on  the  unpaid  purchase-money 
notes,  which  decree  -  remains  In  full  force 
and  effect;  that  the  property  In  question  was, 
in  pursuance  thereof,  advertised  and  sold, 
and  the  def  radants,  relying  upon  such  finding 
and  decree,  without  notice  of  any  claim  on 
the  part  of  appellee,  in  good  faith  and  for 
value,  by  mesne  conveyances  through  the 
purchasers  at  said  sale  became  the  owners  of 
said  property,  and  that  by  reason  of  the 
premises  appellee  is  not  entltlM  to  dower 
therein.  The  plea,  being  set  down  for  hear- 
ing, was  sustained  by  the  court,  and  there- 
upon the  complainant,  by  leave  obtained  for 
that  purpose,  filed  an  amended  bill  or  petition. 
In  which  she  alleged  that  on'Marcb  29,  1855. 
William  L.  Drybread  and  wife,  by  warranty 
deed,  conveyed  to  Daniel  M.  Durbln  the  land 
In  question,  again  setting  up  her  marriage 
to  him,  his  death,  and  seisin  of  said  real  es- 
tate, and  her  right  of  dower  therein.  She 
also  alleged  In  her  amended  bill  that  on  June 
6,  1855,  John  B.  Blackford  sold  and  caused 
to  be  conveyed  to  Daniel  M.  Durbin  property 
other  than  that  now  in  question  for  a  con- 
sideration of  $1,470,  for  which  the  purchaser 
gave  his  promissory  notes;  the  assignment 
of  the  last  three;  the  failure  of  Durbln  to  pay 
the  same;  the  filing  of  the  bill  by  Black- 
ford. Richards,  and  Weedman  to  foreclose  a 
lien  on  said  property  for  the  pucchase  money, 
as  alleged  In  said  plea.  She  then  alleged 
that  the  property  In  controversy  In  the  pres- 
ent suit  was  included  In  that  bill  by  mistake, 
and  a  decree  entered  directing  tUat  the  same 
be  sold  to  satisfy  the  said  notes,  etc.  The 
defendants  presented  a  special  demurrer  to 
the  amended-blll,  which  being  overruled,  they 
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filed  Uielr  Joint  answer  denying  tbe  allega- 
tions of  mistake  and  setting  up  the  same 
facts  pleaded  to  the  original  bill.  A  replica- 
tion was  filed,  and  the  cause  referred  to  tbe 
master  in  chancery,  who  thereafter  made  his 
report  finding  that  the  material  allegations  of 
the  amended  bill  were  true,  and  complainant 
entitled  to  the  relief  prayed,  and  recommend- 
ing a  decree  In  her  favor.  Exceptions  to  that 
report  were  OTermled,  and  a  decree  rendered 
accordingly.  The  defendants  thereupon  pray- 
ed and  hare  perfected  this  appeal. 

Herrlck  A  Herrick  and  Barry  &  Morrissey, 
for  appellants.  Welty  ft  Sterlli^g  and  Bwlng, 
Wight  ft  Elwing,  for  appellee. 

WILKIN,  J.  (after  stating  the  facts).  The 
correctness  ef  the  ruling  of  the  chancellor 
upon  the  plea  to  the  original  petition  was, 
we  think,  clearly  right.  It  presented  a  com- 
plete defense  to  the  claim  of  dower  alleged  in 
that  petition.  We  regard  the  bill  set  up  in 
that  plea  as  in  substance  one  to  foreclose 
a  mortgage  given  to  secure  purchase  money. 
If  Dnrbln  In  fact  bought  the  land  in  question 
from  Blackford,  and  agreed  with  him  to 
execute  and  deliver  back  a  mortgage  to  se-  | 
cure  the  unpaid  purchase  money,  then,  as  | 
against  Dnrbln,  a  court  of  equity  could  prop- 
erly treat  that  as  done  which  was  agreed  to 
be  done,  and  render  a  decree  subjecting  the 
premises  to  the  payment  of  the  amount 
remaining  due  and  unpaid.  Richardson  v, 
Hamlett.  33  Ark.  237;  Morrow  T.  Turney,  35 
Ala.  t31.  Under  the  maxim  that  equity  will 
treat  that  as  done  which  ought  to  be  done, 
the  agreement  to  execute  a  mortgage  to  se- 
cure the  payment  of  the  purchase  money 
conld  be  treated  as  such  a  mortgage.  Dag- 
gett T.  Bankln,  31  Oal.  321;  Hall  v.  Hall, 
60  Oonn.  Ill;  McQuie  v.  Peay,  B8  Mo.  56. 
To  the  same  effect  Is  Sprague  v.  Cochrau, 
144  N.  T.  112,  38  N.  E.  1000.  As  against  a 
porchase-money  mortgage  a  widow  £as  no 
right  of  dower.  It  is  expressly  so  provided 
by  our  statute.  2  Starr  &  C.  Ann.  St.  ISOO 
<2d  Ed.)  c.  41,  per.  4.  The  statute  Is  but  a 
re-enactment  of  the  common  law.  "The  sel- 
Bln  of  the  husband  passing  from  him  eo  In- 
Btante  that  be  acquired  It,  and  being  immedi- 
ately revested  In  the  grantor,  the  widow 
could  not  claim  dower  in  the  premises." 
Stephens  r.  BIchnell.  27  111.  444,  81  Am.  Dec. 
242,  and  cases  cited.  Hence  the  wife  Is 
neither  a  necessary  nor  proper  party  to  a 
bill  to  foreclose  such  a  mortgage.  Stephens 
r.  BIchnell,  supra;  Baker  v.  Scott,  62  111. 
86;  Short  t.  Ranb,  SI  III.  509.  The  same 
rule  Is  applicable  to  a  proceeding  to  enforce 
a  vendor's  lien.  Mutual  Building  &  Loan 
Ass'n  V.  Wyeth,  105  Ala.  639,  17  South.  46; 
Sarver  Y.  Clarkson  (Ind.  Sup.)  59  N.  E.  033. 

But  it  is  unnecessary  to  pursue  this  In- 
quiry, We  entertain  no  doubt  that  the  pe- 
titioner below  is  concluded  by  the  decree  ren- 
dered upon  the  bill  of  Blackford  et  al.  t. 
DnrUn,  and  barred  of  all  right  of  dower  In 


the  lands  In  question,  unless  they  were  de- 
scribed in  that  bill  and  decree  by  mistake 
or  fraud;  and  the  decree  in  her  favor  whs 
manifestly  rendered  by  the  court  betow  upon 
that  theory.  It  seems  to  be  thought  by  coun- 
sel for  appellants  that  she  cannot.  In  this 
action,  be  heard  to  urge  that  there  was  such 
a  mistake.  We  are  unable  to  perceive  upon 
what  reason  or  authority  that  position  can  be 
sustained.  Section  1  of  the  dower  set  un- 
questionably gave  her  a  right  of  dower  In 
the  lands  If  the  facta  alleged  in  her  amend- 
ed i>etltlon  are  true;  that  is,  she  was  en- 
dowed of  the  third  part  of  all  the  lands 
whereof  her  deceased  husband  was  seised  of 
an  estate  of  Inheritance  at  any  time  during 
the  marriage  unless  she  had  relinqulBhed  the 
same  in  legal  form.  Her  petition  was  filed 
within  a  few  months  after  the  death  of  her 
husband,  when  her  Inchoate  right  of  dower 
became  consummate,  and  until  which  time 
she  had  no  interest  In  the  lands  which  she 
could  assert  It  makes  no  difference  that 
the  proceeding  to  foreclose  the  equitable 
mortgage  set  up  first  in  the  plea  and  after- 
ward in  the  answer  was  a  proceeding  In 
rem,  and  binding  upon  all  .the  parties  there- 
to and  their  privies  in  estate,  and  could  not 
be  attacked  by  any  of  them  in  a  collateral 
proceeding.  Appellee  was  not  a  party  to 
that  bill  or  decree.  It  cannot  be  seriously 
urged  that  her  husband  so  far  represented 
her  interests  in  that  case  as  to  conclude  her. 
Any  mistake  made  or  fraud  committed  in 
that  proceeding  cannot  bind  her  in  this.  If, 
as  a  matter  of  fact,  her  husband  did  not 
purchase  the  northeast  quarter  of  section  S 
of  Blackford,  or  receive  any  deed  of  convey- 
ance from  or  through  him,  and  If  tbe  alleg- 
ed agreement  to  give  a  mortgage  to  secure 
the  unpaid  purchase  money  related  to  other 
and  different  lands,  but  was  made  to  apply 
to  said  quarter  section  by  fraud  or  mistake, 
no  default  of  her  husband  or  acquiescence  on 
his  part  could  effectually  bar  her  right  of 
dower  therein.  Section  16  of  the  dower  act 
provides;  "No  Judgment  or  decree  confess- 
ed or  recovered  against  a  husband  or  wife, 
and  no  laches,  default,  covin,  forfeiture  or 
crime  of  either,  •  •  •  shall  prejudice 
the  right  of  the  other  to  dower  or  Jointure, 
or  preclude  the  other  from  the  recovery  there- 
of if  otherwise  entitled  thereto."  While,  as 
already  said.  If  tbe  husband  purchased  the 
northeast  quarter  of  section  8  of  Blackford, 
and  agreed  to  give  him  a  mortgage  to  se- 
cure the  unpaid  purchase  money,  the  wife 
(appellee)  would  not  be  a  proper  party  to  a 
bill  to  foreclose  such  a  mortgage,  l>ecause, 
as  against  such  a  mortgage,  she  would  have 
no  right  of  dower,  yet  if  the  lands  describ- 
ed In  that  bill  were  not  purchased  from 
Blackford,  or  conveyed  by  or  through  him  to 
the  husband,  then  the  wife  became  seised  of 
an  Inchoate  right  of  dower  in  the  premises, 
and  clearly  no  Judgment  or  decree  of  a  court 
could  effectually  deprive  her  of  that  right 
without  giving  her  a  day  In  court-  It  la 
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only  where  the  wife  joins  with  her  husband 
in  the  ez»:utloa  of  a  mortgage  for  the  pur- 
pose of  reUnqulshtng  ber  dower  that  she  be- 
comes a  necessary  party  to  foreclose  the 
same,  and  the  only  necessity  for  making  her 
a  party  then  is  to  bar  her  equity  of  redemp- 
tion in  her  right  of  dower,  or  to  give  her  the 
opportunity  to  redeem  and  prevent  a  sale  of 
the  mortgaged  premises.  Wright  t.  Lang- 
ley,  S6  III.  381;  Oamp  t.  Small,  44  III.  37; 
Pope  V.  North.  33  111.  440;  Sheldon  t.  Pat- 
"^terson.  59  111.  607.  If  a  husband  executes 
a  mortgage  upon  real  estate  of  which  be  la 
seised  during  his  marriage,  without  bis  wife 
Joining  therein,  the  mortgage  may  be  fore- 
closed without  the  wife  being  made  a  party; 
and  while  she  would  have  no  interest  In  the 
land  which  could  be  asserted  during  the  life- 
time of  her  husband.  It  baa  never  been  claim- 
ed tliat  she  could  not  upon  bis  death  enforce 
her  right  to  dower,  or  that  such  right  would 
In  any  way  be  affected  by  the  decree  of  fore- 
closure against  the  land  and  ber  husband. 

There  la  In  this  case  no  question  of  laches 
or  limitation.  Appellee  brought  her  action 
promptly  upon  the  death  of  her  husband. 
Upoa  the  allegations  of  her  amended  peti- 
tion, properly  sustained  by  proots,  she  was 
entitled  to  the  decree  in  her  favor.  The 
proof  should,  however,  as  in  all  cases  of  al- 
leged fraud  or  mistake,  tiave  been  clear  and 
satisfactory.  Especially  is  tills  true  where 
the  decree  called  In  question  has  remained 
In  force  for  so  many  years.  Does  the  evi- 
dence ofTered  by  appellee  meet  this  require- 
ment of  the  law?  We  tblnk  not  As  ap- 
pears from  the  abstract,  the  only  proof  of- 
fered on  tliat  subject  was  the  record  of  a 
certificate  of  entry,  as  follows:  Original  en- 
try In  the  county  clerk's  office  In  McLean 
county,  Illinois,  not  paged,  ^ows  entry  of 
northeast  quarter  of  section  8,  town  21-5, 
September  27,  1852,  by  William  L.  Dry- 
bread;  a  deed  from  William  L.  Drybread  and 
wife  to  Daniel  N.  Durbin.  dated  May  0.  1855, 
for  the  premises  In  question;  also  the  bill 
by  John  B.  Blackford,  W.  Richards,  and  Asa 
Weedman  against  Daniel  M.  Dorbln  and 
Amos  H.  Dorbln,  filed  Novembw  21,  1809,  in 
the  circuit  court  of  McLean  comity,  HI.;  also 
the  summons  and  retum  thereof,  and  the  de- 
cree rendered  in  said  canse.  Conceding  that 
the  certificate  of  entry  was  competent  evi- 
dence to  prove  title  in  William  L.  Drybread, 
the  deed  of  himself  and  wife  to  Daniel  M. 
Durbin,  dated  May  .  28,  1865,  does  not  dis- 
prove the  allegation  of  the  Blackford  bill 
that  he  "sold  and  caused  to  he  conveyed  to 
Daniel  M.  Durbin  the  northeast  quarter  of 
section  8,"  etc.,  nor  the  recital  In  the  decree 
that  '"on  June  26,  1855,  said  Blackford  sold 
and  caused  to  be  conveyed  to  Daniel  M.  Dur- 
bin the  northeast  quarter  of  section  8,"  etc. 
Tlje  fact  that  Drybread  and  wife  executed  a 
deed  for  the  land  In  question  to  Daniel  M. 
Dorbln  dated  May  29,  1855.  does  not  prove 
that  John  R.  Blackford  did  not  sell  and 
nause  to  be  conveyed  the  same  lands  to  Dan- 


iel M.  Durbin  on  June  20,  1860.  In  other 
words,  all  that  the  petitioner  proved  may  be 
true,  and  the  allegations  of  the  Blackford  bill 
and  the  findings  and  decree  thereon  be  alao 
true. 

We  are  of  the  oi^nlon,  therefore,  that  the 
decree  below  was  unauthorised  by  the  evi- 
dence, and  It  will  accordingly  be  reversed, 
and  the  cause  remanded  to  the  circuit  court 
for  further  proceedings  not  Inconida^t  wltb 
this  opinion.  . 

Berersed  and  remanded. 


(206  lU.  491) 

LONDON  OUARANTEB  &  ACCIDENT  CO., 
Lhnlted,  t.  HORN.* 
(Sapreme  Court  of  Illinois.   Dec.  16^  1903.) 

MASTER  AND  SERVANT—INTERFERENCE  WITH 
RELATION— THREATS  OF  THIRD  PERSON  IN- 
DUCING DISGHAROB  —  UABIUTY  —  SUPREME 
COURT— JUKISDICTION-VERDICT— BaCCESSIVB- 
NESS— REVIEW. 

1.  Plaiodif,  while  employed  for  an-  indefinite 
time  by  the  A.  8.  Co.,  was  injared  while  enga- 
ged in  his  work,  and  brought  suit  against  such 

cotupaoy  for  his  Isjuries.  The  A.  S.  Co.  was 
insured  against  loss  for  injaries  to  its  employte 
by  a  pouGT  issued  by  defendant  which  en- 
titled the  utter  to  cancel  the  policy  on  five 
days*  notice,  and  to  defend  actions  for  Injuries 
bronght  against  insured,  but  gave  defendant  no 
right  to  demand  the  diicbftrge  of  an  injured  wrr- 
aut.  Defendant  at  various  times  sought  to  set- 
tle plaintiff's  claim  for  a  nominal  sum,  and  in 
order  to  Inducfe  the  settlement  threatened  to 
have  plaintiff  discharged  from  his  employment; 
and  on  the  date  of  pTalntifll's  discbarge  R.,  de- 
fendant's representatlTe,  went  to  the  factozy 
of  the  A.  8.  Co.,  and  after  an  onsucceeafnl  tf- 
fort  to  settle  plaintiff's  claim  ror  (100  stated  to 
plaintiff's  employ.er  that  if  be  did  not  discharge 

Slaiotiff  R.  would  have  to  cancel  the  policy  that 
ay;  that  he  was  there  to  bring  the  case  to  a 
focos  then,  and  if  plaintiff  was  not  discharged 
R.  would  cancel  the  policy;  that  those  were  his 
orders;  whereupon  plaintiff's  employer  stated 
that  though  he  expected  plaintiff  woold  have  a 
steady  Job  all  the  year  around,  and  woold  not 
otherwise  have  discharged  plaintiff,  he  was  com- 
pelled to  do  so.  Held,  that  defendant's  act  in 
mdndog  plaintiff's  dlsdiarge  was  not  an  act 
done  In  the  Una  of  competition  In  bnrinees,  but 
was  a  malldons  interference  with  plalntHTs  em- 

f^Ioyment  in  which  defendant  was  not  directly 
Dterrated,  for  which  It  was  liable. 

2.  The  excessiveness  of  a  verdict  wliliA  has 
been  sostalned  by  the  Appellate  Court  cannot 
be  reviewed  hy  the  Supreme  Court. 

Wilkin  and  Cartwrlght,  JJ.,  dissenting. 

Appeal  from  Appellate  Court,  First  Dis- 
trict. 

Action  by  Oustave  Horn  against  the  Lon- 
don Guarantee  ft  Accident  Company.  From 
a  Judgment  in  favor  of  iriaintlff.  affirmed  by 
the  Appellate  Court  (101  III.  App.  8SB),  de- 
fendant appeals.  Affirmed. 


This  Is  an'  action  of  trespass  on  the 
by  Gostave  Horn,  appellee,  against  the  Lon- 
don Guarantee  &  Accident  Company,  appel- 
lant, commenced  In  the  superior  court  of 
Cook  county,  where,  upon  a  trial  before  « 
Jury,  Horn  was  awarded  damages  In  On 


■Rehearlag  dnlsd  Febmarr  I^HMH. 
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sum  of  $800,  and  Judgment  wes  entered  by 
the  court  upon  tlie  verdict  for  tbat  amount. 
Appellant  appealed  thei-efrom  to  the  Appel- 
late Court  for  the  First  District,  where  the 
Judgment  of  the  auperlor  court  was  affirmed. 
The  Appellate  Court  has  granted  a  certificate 
of  importance,  and  appellant  brings  the  case 
to  this  court'  by  appeal. 

Appellee,  on  January  7.  1890,  was  in  the 
employ  of  Arnold,  Schwinn  &  Co.,  of  Chi- 
cago, aa  foreman' of  the  frame  department 
of  Its  bicycle  factory,  and  on  that  date, 
while  engaged  in  his  work,  was  injured  while 
attempting  to  operate  a  milling  machine, 
from  which  he  snfCered  the  loss  of  two  fin- 
gers on  his  right  band.  At  the  time  of  this 
injury  Arnold,  Schwinn  &  Co.  carried  an  In- 
demnity policy  In  the  London  Guarantee  & 
Accident  Company,  indemnifying  said  firm 
against  loss  from  Injuries  to  Its  employes  to 
the  extent  of  $5,000  In  case  of  injury  to  one 
person,  and  not  exceeding  $10,000  for  in- 
Jurles  to  two  or  more  persons  from  the  same 
accident  The  policy  provided  that,  if  any 
■nit  should  be  brought  against  the  assured 
to  enforce  a  claim  for  damages  on  account 
of  an  accident  covered  by  the  policy,  imme- 
diate notice  thereof  should  be  given  to  the 
company,  and  the  company  would  defend 
against  such  proceeding  In  Uie  name  and  on 
behalf  of  the  assured  or  settle  the  same  at 
its  own  cost,  unless  It  should  elect  to  pay 
to  the  assured  the  Indemnity  above  meutioa- 
ed;  that  the  assured  should  not  settle  any 
claim  except  at  its  own  cost,  nor  incur  any 
expense^  nor  interfere  in  any  negotiation  for 
settlement,  or  in  an^  legal  proceeding,  with- 
out the  consent  of  the  company  previously 
given  in  writing;  that  the  assured,  when  re- 
qoested  by  the  company,  should  aid  in  secur- 
ing information  and  evidence  and  in  efCect- 
tog  settlements.  The  policy  did  not  require 
the  assured  to  discharge  any  employ^  at  the 
request  of  ai^llant,  but  did  provide  that 
appellant  could  cancel  the  policy  at  any  time 
nixin  giving  five  days'  previous  notice  of  its 
Intention  so  to  do.  Appellee,  after  the  in- 
Jury,  went  io  a  hospital,  and  while  there 
was  visited  by  one  Roblnett,  an  agent  of  the 
guarantee  company,  and  later  by  the  same 
agent  at  the  house  of  appellee,  'at  which 
place  the  agent  requested  appellee  to  call  at 
the  office  of  the  company.  Some  time  after- 
ward appellee  called  at  the  office  of  the 
company,  and  had  a  conversation  with  one 
Bloomlngston,  who  was  at  the  head  of  the 
daUn  department  of  the  appellant  company 
and  also  Its  attorney,  at  which  time  Bloom- 
lngston offered  appellee  $60  in  settlement  of 
tda  claim  for  damages  on  account  of  the  in- 
jury, which  appellee  refused  to  accept.  Lat- 
er appellee  returned  with  an  attorney,  and 
Bloomlngston  increased  tbe  offer  to  $75,  and 
informed  appellee  that  unless  he  accepted 
that  amount  appellant  would  see  to  it  that 
be  was  not  re-employed  by  Arnold,  Schwinn 
A  Qkf  and  would  also  see  that  he  did  not  get 
voric  anywhere  eln.  The  offer  was  refused. 


and  appellee  brought  suit  against  Arnold, 
Schwinn  &  Co.,  in  which  a  verdict  was  sub- 
sequently rendered  tor  $3,500,  from  which 
Judgment  an  appeal  was  taken,  which  was 
pending  at  the  time  of  the  trial  of  this  case. 
Pending  that  suit,  and  on  June  26,  1S09, 
Bobinett,  representing  the  guarantee  com- 
pany, called  at  the  factory  of  Arnold, 
Schwinn  &  Co.,  where  appellee  had  been  re- 
employed, and  in  the  presence  of  O'Oonnell, 
manager  of  the  factory,  offered  appellee  $100 
In  settlement  of  his  claim,  and  told  him  that 
unless  he  accepted  that  amount  he  would 
have  him  discharged  by  Arnold,  Schwinn  & 
Co.  Appellee  refused  the  offer,  and  said  he 
did  not  think  that  Mr.  O'Oonnell  would  dis- 
charge him  even  If  appellant  so  directed. 
Eobinett  then  said  to  O'Oonnell,  In  the  pres- 
ence of  appellee,  that  O'Connell  would  have 
to  discbarge  Horn,  as  he  refused  to  give  ap- 
pellant a  release.  O'Oonnell  expressed  the 
view  that  he  did  not  have  to  discharge  him, 
and  after  a  reference  to  the  contract  of  in- 
surance said  there  was  nothing  In  that  which 
required  him  to  discharge  Horn  if  he  re- 
fused to  give  a  release.  To  this  view  Robl- 
nett assented,  but  said:  "If  you  don't  dis- 
charge him  I  will  have  to  cancel  this  policy 
to-day.  X  am  here  to  bring  this  case  to  a 
focus  to-day,  and  if  you  refuse  to  lay  him 
off  I  will  cancel  it;  that 's  my  orders." 
O'Connell  then  said  to  Horn  that  be  had  lots 
of  work  for  him,  and  had  expected  that  he 
would  have  a  steady  Job  all  the  year  around, 
but  that  the  Insurance  company  would  can- 
cel the  policy  unless  Horn  was  discharged, 
and  he  accordingly  directed  him  to  finish  the 
work  be  was  then  engaged  in  and  then  quit, 
and  accordingly  Horn  was  discharged  and 
paid  off  on  the  following  day. 

The  Appellate  Court  finds  that  appellee's 
employment  was  not  for  any  particular  time, 
but  Arnold,  Schwinn  &  Co-  did  not  desire  to 
discharge  him;  that  the  firm  had  regular 
work  for  him,  desired  to  retain  his  services 
as  a  foreman  indefinitely,  notwithstanding 
the  suit  pending  against  It,  and  discharged 
appellee  solely  because  of  appellant's  de- 
mand, and  because  of  Ita  threat  to  cancel  Its 
policy  of  insurance  in  case  of  a  failure  to 
comply  with  that  demand. 

Appellee  brought  this  suit  to  recover  dam- 
ages against  appellant  upon  the  theory  that 
the  facts  above  set  forth  showed  that  appel- 
lant had  maliciously  caused  his  discbarge 
from  his  employment  by  the  wrongful  acts 
of  its  agents,  and  that  such  conduct  cou- 
stltuted  an  actionable  wrong,  tar  which  ap- 
pellant was  liable  In  damages  to  appellee. 

F.  J.  Canty  and  J.  A.  Bloomlngston,  for 
appellant  Carl  A.  Vogel  (Daniel  T.  Gal- 
lery, of  counsel),  for  appellee. 

SCOTT,  J.  (after  starting  the  fftcts).  As 
we  understand  the  record  In  this  case,  ap- 
pellee was  In  the  employ  of  Arnold,  Schwinn 
&  Co.*  a  cotporattfoi,  waOiet  a  contract  tei^ 
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mlnable  by  either  party  at  any  time,  bat 
under  which  the  employment  would  have 
continued  for  an  Indefinite  period  bad  ap- 
pellant not  canaed  Arnold,  Scbwlnn  &  Co.  to 
discharge  appellee  for  the  purpose  of  com- 
pelling appellee  to  aorrender  and  release  a 
cause  of  action  which  he  claimed,  and  for 
the  satisfaction  of  which,  If  it  existed,  ap- 
pellant was  liable  up  to  the  amount  of  $B>- 
000,  and  as  a  result  of  which  discbarge  ap- 
pellee was  without  employment  for  several 
conalderable  perlodB,  and  sustained  financial 
loss  and  Injury  conseqnent  iq?on  wxcb  Ols- 
charffe. 

Under  these  circumstances,  does  a  cause  of 
action  exist  In  t&vor  of  appellee  and  against 
appellant?  The  result  of  this  salt  depends 
upon  the  answer  to  this  question. 

We  have  been  favored  with  most  elaborate 
and  exhaustlTe  briefs  by  counsel  for  both 
parties.  The  case  principally  relied  upon  by 
counsel  for  appellant  Is  that  of  Allen  v. 
Flood.  67  L.  J.  Q.  B.  H9,  decided  by  the 
House  of  Lords  in  iS97.  This  case  has  ex- 
cited a  wide  discussion,  and  was  considered 
at  length  by  this  court  in  Doremus  v.  Hen- 
nessy,  176  111.  608,  52  N.  a  924,  M  N.  B.  524, 
4S  L.  B.  A.  797,  802,  68  Am.  St  Bep.  203. 
In  tills  English  case  certain  boUer  makers, 
members  of  a  trade  union.  In  common  em- 
ployment with  the  plalntlfta,  who  were  ship- 
wrights, members  of  a  rival  organization, 
working  on  wood,  objected  to  working  with 
the  latter  on  the  ground  that  In  a  previous 
employment  they  bad  been  engaged  on  Iron- 
work, it  being  contrary  to  the  regulations 
of  the  union  to  which  the  boiler  makers  be- 
longed for  fablpwTlgbts  to  do  work  of  that 
character.  Allen,  as  a  representatlTe  of  the 
boiler  makers,  saw  the  manager  of  tiielr  em- 
ployer, to  vh(»n  he  stated  that  If  the  ship- 
wrights, who  woe  engaged  from  day  to  day, 
were  not  dismissed,  the  boiler  makers  would 
leave  tbelr  work  or  be  called  out  by  their 
union.  The  shipwrights  were  thereupon  dis- 
charged, and  brought  an  action  against  Al- 
len. Their  rls^t  to  recover  was  denied,  prin- 
cipally upon  the  ground  that  every  work- 
man has  a. right' to  ezerdse  his  own  option 
with  regard  to  the  persons  in  whose  society 
he  will  agree  or  condnne  to  work,  and  that 
when  the  employer  was  confronted  wlQi  a 
situation  where  he  would  lose  the  services 
eltiier  of  the  boUer  makers  or  the  ship- 
wrights he  had  the  right  to  elect  which  class 
of  workmen  to  discharge,  and,  electing  to 
discbarge  the  aMpwrlghts,  both  he  and  the 
boiler  makers  wen  within  their  legal  r^ts, 
and  no  cause  of  action  arose. 

In  Mogul  Steamship  Go.  v.  McGregor.  21 
Q,  B.  D.  544,  the  plaintiffs  and  defendants 
were  rival  shipowners.  The  defendants  of- 
fered certain  inducements  to  secure  the  ship- 
ping of  freight  from  those  who  might  other- 
wise have  patronised  the  plaintiffs.  The 
right  of  action  WM  denied,  on  the  ground 
that  the  Utuation  was  the  -result  of  lawful 
competition  between  the  parties. 


Huttly  r.  Slmmooa,  67  Q.  B.  D.  218,  la  a 
case  who-e  the  plaintiff  was  a  cab  driv«, 
and  the  defendants  were  memt>erB  of  a  cab 
drivers'  trade  union.  All  parties  to  the  suit 
were  engaged  in  business  in  the  same  dty. 
The  defendants  Induced  a  cab  proprietor  tu 
refuse  to  engage  the  plaintiff  to  drive  a  cab 
for  him  or  to  let  a  cab  to  the  plaintiff  to  be 
driven  by  him.  It  will  be  observed  that  In 
this  case  the  plalntlfl  In  his  employ  would 
come  In  competition  with  the  union  to  which 
the  defendants  belonged,  and-  in  holding  that 
no  cause  of  action  existed  It  wu  said  that 
none  of  the  acts  done  jor  agreed  to  be  done 
gave  the  plaintiff  any  right  of  action  for  In- 
Jury,  in  law,  to  any  legal  right  of  his;  fol- 
lowing the  case  of  Allen  v.  Flood,  supra. 

In  Qulnn  v.  Leathern,  App.  Gas.  of  1901, 
p.  495  (decided  by  the  House  of  Lords),  Lord 
Macnaghten,  In  speaking  of  Allen  v.  Flood, 
stated  that  Its  headnote  ml^t  well  have  run 
In  these  words:  "An  act  which  does  net 
amount  to  a  legal  injury  cannot  be  action- 
able because  It  is  done  with  a  bad  intent;" 
and  in ,  this  case  last  referred  to  it  Is  said 
that  "it  is  a  violation  of  legal  right  to  Inter- 
fere with  contractual  relations  recognized  by 
law.  If  there  be  no  sufficient  justlflcatlon  for 
the  Interference." 

We  are  of  opinion  that  the  contention  of 
appellant  In  the  case  at  bar,  to  the  effect 
that  competition  In  trade,  employment,  or 
business  Is  such  a  justification,  is  in  accord 
with  the  authorities.  This  view  finds  sup- 
port in  the  case  of  Chambers  v.  Baldwin 
(Ky.)  15  8.  W.  67,  11  L.  R.  A.  S4S,  S4  Am. 
fit  Bep.  166.  where  It  yvas  held  that  a  party 
to  a  contract  for  the  sale  of  goods  cannot 
maintain  an  action  against  one  who  mali- 
ciously, and  with  design  to  Injure  him  and 
to  benefit  himself  by  becoming  a  porcbaser 
In  his  stead,  adtlses  and  procures  the  other 
party  to  break  the  contract 

In  Baycroft  t.  Tayntor.  OS  Tt  219,  85  Aa 
58,  B3  L.  B.  A.  228.  64  Am.  8t  Bep.  882,  the 
superintendent  of  a  stone  quarry  had  given 
one  Ubersont  leave  to  go  n^n  the  qnaciy 
and  cut  somfe  of  the  poorer  granite.  Ubw- 
sont  employed  the  plaintiff  to  assist  In  tills 
work.  Defendant  had  a  right  to  terminate 
Uberaoilf  s  license  at  any  time,  and  Liber 
sont's  emidoyment  of  plaintiff  could  be  ter 
mlnated  by  either  of  the  parties  thoreto  at 
any  time.  Tba  defendant  had  a  personal 
difficulty  with  the  plaintiff,  and  tlM^e1^)on 
Induced  Libersont  to  discharge  blm,  tbreat- 
enlng  If  Libersont  did  not  do  so  be  (tba  de- 
fendant) would  revoke  the  leave  vUcb  Li- 
bersont had  to  take  granite.  The  court  hoMs 
that  no  right  of  action  existed,  potting  the 
conclusion  on  the  ground  that  the  defend- 
ant bad  the  undisputed  rl^t  to  detenalne 
who  might  remain  and  work  upon  the  quar- 
ry, and  that  he  could  have  revoked  tSba- 
sonf  s  license  for  the  express  purpose  of  re- 
moving the  plaintiff,  and.  that  being  trtie,  he 
could  also  lawfully  require  Libersont  to  dis- 
charge the  plaintiff  or  leave  the  quany;  but 


Digitized  by 


Google  ' 


nU  LONDON  aUABANTBB  *  ACCIDBINT  00.  t.  BOBS.  C29 


It  to  Bald  tbat  "the  anthorities  cltea  for  the 
plaintiff  clearly  estabUsh  ttaat  If  tbe  derend- 
ant,  without  having  a,nj  lawful  right,  or  bj 
an  act  or  threat  altnnde  the  exerdee  of  a 
lawful  right,  had  broken  up  the  contract 
relation  existing  between  the  plaintiff  and 
LIbersont,  mallcloualy  or  unlawfully,  al- 
though such  relation  conld  be  terminated  at 
the  pleasure  of  either,  and  damage  had  there- 
by been  occasioned,  the  party  damaged  could 
have  maintained  an  action  against  the  de- 
fendant therefor."  The  decision  plainly  pro- 
ceeds upon  the  theory  that  the  defendant 
had  a  right  superior  to  tbe  right  of  Uber- 
aont  to  determine  who  should  be  employed 
at  the  quarry  In  question. 

In  oar  Judgment  the  cases  dted  by  appel- 
lant, in  so  far  as  they  lend  support  to  Ita 
theory,  will  be  found  to  be  cases  where  the 
party  who  secured  the  discharge  of  the  em- 
ploy6  was  In  some  way  In  competition  with 
that  employe  In  the  business  or  work  In 
which  the  employe  was  then  engaged,  or 
was  a  member  of  some  organization  which 
was  In  competition  with  the  employe  or  some 
organization  to  which  that  employe  belonged, 
and  tbe  fact  that  such  competition  existed 
has  been  treated  by  some  of  the  courts  as 
Jnstiflcatlon  for  the  act  of  tbe  defendant 
In  bringing  about  the  discharge.  In  fact, 
appellant  seems  to  take  this  view,  for  it  de- 
Totea  a  considerable  portion  of  Its  argument 
to  an  attempt  to  show  that  plalntiOT  and  de- 
fendant wci'e  In  competition  with  each  otber, 
In  that  appellant  desired  to  secure  or  satisfy 
the  alleged  right  of  action  of  appellee  for  the 
least  possible  sam,  while  appellee  desired  to 
secure  for  that  right  of  action  the  greatest 
possible  sum.  Counsel  seem  to  have  been 
Impelled  to  thld  rlew  of  the  matter  by  the 
dlflsentlDg  opinion  of  Mr.  Justice  Holmes  in 
Vegelahn  v.  Guntner,  167  Mass.  92,  44  N.  E. 
ion,  35  L.  R.  A.  722.  57  Am.  St  Rep.  443, 
where,  In  discussing  tbe  proposition  that  one 
man  may  set  up  a  business  In  competition 
with  another  with  the  Intention  and  ex- 
pectatlon  of  ruining  another  already  engaged 
In  that  business  in  that  locality,  and  if  he 
succeed  in  his  Intent  Is  not  held  to  act  un- 
lawfully and  without  Justifiable  cause,  Jus- 
tice Holmes  used  this  language:  "If  the 
policy  on  which  our  law  is  fo.unded  Is  too 
narrowly  expressed  In  the  term  'free  competi- 
tion,' we  may  substitute  'free  struggle  for 
life.'  Certainly  the  policy  [that  of  permit- 
ting free  competition]  la  not  limited  to  stn^- 
gles  between  persons  of  the  same  class  com- 
peting for  the  same  end.  It  applies  to  all 
conflicts  of  temporal  Interests."  While  It  Is 
true  that  the  temporal  Interests  of  Horn  and 
appellant  were  Involved  In  tbe  negotiations 
between  them,  we  believe  that  the  autborl- 
tlM  which  look  upon  competition  as  a  JustlB- 
cation  for  the  act  of  one  party  In  securing  the 
discharge  of  an  employ^  have  regarded  the 
-term  In  a  more  restricted  sense,  and  given  to 
tbe  term  "competition"  Its  ordinary  meaning 
and  signification.  This  conclorion  Is  ceitola- 


ly  warranted  by  the  reasoning  Id  Doremus 
T.  Hennessy,  supra,  where  this  court  dls 
ousses  competition  as  a  defense  to  an  action 
of  this  character.  It  cannot  be  held  that 
appellee  and  appellant  were,  In  any  ordinary 
sense  of  the  term.  In  competition  with  each' 
other.  It  Is  also  to  be  observed  that  the 
Injury  which  It  was  sought  to  visit  upon 
Horn  was  not  primarily  to  subject  him  to 
a  deprivation  of  his  employment,  but  was  to 
compel  him  to  surrender  a  right  not  connect- 
ed with  his  employment  If  the  only  object 
of  appellant  had  been  to  secure  appellee's 
discbarge  for  the  purpose  of  obtaining  hl» 
position  for  another,  or  for  the  reason  that 
the  employment  of  appellee  by  Arnold, 
Schwlnn  &  Co.  in  some  way  conflicted  with 
the  right  of  appellant,  or  some  organlzatlou 
to  which  It  belonged,  to  obtain  the  same  or 
similar  employment,  a  very  different  ques- 
tion, and  one  not  now  before  this  court 
would  be  presented,  and  Allen  v.  Flood,  su- 
pra, and  otber  cases  of  that  character  cited 
by  appellant,  would  then  be  worthy  of  great- 
er  consideration. 

It  Is  further  contended  on  the  part  of  the 
appellant  that  while  the  evidence  may  have 
shown  that  It  was  animated  by  "malice,"-  In 
the  ordinary  acceptation  of  the  term,  toward 
Horn,  the  proof  falls  to  show  any  legal  mal- 
ice. In  tills  connection  It  is  aigued  that  ap- 
pellant bad  the  right  to  have  Horn  dischar- 
ged under  the  terms  of  the  contract  or,  if  it 
did  not  have  that  right,  tiiat  It  seriously  and 
in  good  faith  believed  that  it  had,  and  tliat 
it  Is  thereby  relieved  of  any  imputation  of 
malice.  There  Is  no  provision  in  the  policy 
which  by  the  wildest  stretch  of  the  Imagina- 
tion could  be  held  to  give  any  such  right  to 
appellant;  and  Its  conduct  In  attempting  to 
secure  a  settlement  of  this  claim  shows  It  to 
have  been  animated  by  a  wanton  disregard 
of  the  rights  of  appellee.  He  was  first  told 
by  tbe  attorney  of  appellant  that  unless  he 
settled  for  a  trifling  amount  appellant  would 
have  blm  discharged  by  Arnold,  Schwlnn  & 
Co.— «  threat  to  do  that  which  this  attorney 
must  have  known  his  client  had  no  right  to 
do.  Afterward  Roblnett.  the  agent  for  the 
company,  made  tbe  same  threat  and,  upon 
his  attention  being  called  to  tbe  fact  that  the 
policy  gave  him  no  power  to  require  Horn's 
discharge,  be  said  to  Arnold,  Schwlnn  A  Co.: 
"If  you  don't  discharge  blm  I  will  have  to 
cancel  this  policy  to-day.  I  am  here  to  bring 
this,  case  to  a  focus  to-day,  and  if  you  re- 
fuse to  lay  him  off  I  Will  cancel  It."  When 
Mr.  Roblnett  made  this  threat  which  result- 
ed In  appellee's  discbarge,  be  was  making  a 
threat  to  do  an  unlawful  thing— to  do  a  thing 
which  appellant  by  the  terms  of  the  con- 
tract had  no  right  to  do.  The  contract  pro- 
vided only  for  its  cancellation  upon  five 
days'  notice.  It  Is  not  pretended  that  any 
such  notice  had  been  given,  but  Roblnett  se- 
cured Horn's  discharge  by  threatening  to 
cancel  the  contract  "to-day."  We  think  It 
perfecfly  apparent  that  the  attorney  Cor  ap- 
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IwUaiit,  and  its  aioit  Boblnettr  each  Bongbt 
to  brlns  about,  and  Anally  did  bring  abont, 
the  dltcbarga  of  app^ee  by  threatening  to 
do  acta  which  each,  reapectlTely,  knew  he 
had  no  right  to  do. 

"Malice,"  In  Iti  legal  sense,  means  a  wroiv- 
fol  act  done  Intentionally,  without  just  cause 
or  excuse;  the  willful  violation  of  a  known 
right  19  Am.  ft  Eng.  En^.  of  Law  (2d  Ed.) 
p.  623.  Wrao  the  acts  of  appellant  wrong- 
ful? 

In  Moran  t.  Dunphy,  177  Mass.  485,  69  N. 
a  125,  52  L.  R.  A.  116,  88  Am.  St  Bepw  288. 
It  Is  said:  **We  apprehend  that  there  no 
longer  Is  any  dlflknl^  In  recognizing  that  a 
right  to  be  protected  from  malicious  inter- 
ference may  be  Incident  to  a  right  arising  out 
of  a  contract,  although  a  contract  so  far  aa 
.  i>erformance  Is  concerned,  imposes  a  duty 
cmly  on  the  promisor.  Again,  In  the  case  of 
a  contract  of  employment  even  when  the  em- 
ployment la  at  vrlll,  the  fact  that  the  em- 
ployer is  free  from  liability  for  discharging 
the  plaintlflF  does  not  carry  vrltfa  It  immunity 
to  the  defendant  who  has  controlled  the 
employer's  action  to  the  plalntUTa  harm." 

In  Hollenbeck  v.  Blstlne,  114  Iowa,  358, 
86  N.  W.  877.  It  la  stated  that  the  conteoUon 
of  appellant  *1s  bottomed  on  the  thought  that 
te  did  not  act  unlawfully  In  Inducing  Mr. 
Hall-  to  discharge  the  plaintiff,  and  therefore 
no  action  will  He."  This  position  Is  said  to 
be  Incorrect  and  it  Is  held  to  be  unlavrful  to 
Induce  another  to  discharge  an  employ^  with- 
out Just  cause. 

In  Qulnn  Leathern,  supra.  It  was  said: 
**It  la  a  violation  of  legal  right  to  intwfere 
with  contractual  relations  recognized  by  law 
if  there  be  no  sufficient  Justlflcallon  for  the 
interference."  This  gives  rise  to  the  ques- 
tion, what  Is  sufficient  Jusdflcatlon?  As  we 
have  already  seen,  the  ends  of  competition 
have  been  deemed  sufficient  No  doubt  the 
fact  that  the  employe  was  Inefficient  un- 
trustworthy, dishonest  or  dissolute  would  be 
deemed  a  legal  justification,  but  certainly  a 
desire  to  compel  the  employ^  to  surrender  a 
cause  of  action  wholly  disconnected  with  the 
continuance  of  his  employment  does  not  af- 
ford justification  for  interference  by  a  third 
party,  who  desires  the  satisfaction  of  the  al- 
leged liability.  "If  the  persuasion  be  used 
for  the  indirect  purpose  of  injuring  the  plaln- 
tlfT  or  of  benefiting  the  defendant  at  the  ex- 
pense of  the  plaintiff,  it  Is  a  malicious  act 
which  Is  In  law  and  In  fact  a  wrong  act,  and 
therefore  a  wrongful  act  &Qd  therefore  an 
actionable  act  If  Injury  ensues  from  it." 
Bowen  V.  Hall,  6  Q.  B.  D.  833.  The  right  to 
maintain  an  action  can  be  sustained  upon  the 
doctrine  that  a  man  who  Induces  one  of  two 
parties  to  a  contract  to  break  It  Intending 
thereby  to  Injure  the  other  or  to  obtain  a 
benefit  for  himself,  does  the  other  an  ac- 
tionable wrong.  Gwa  t.  Condon  (Md.)  89 
Atl.  1042,  40  L.  B.  A.  382,  67  Am.  St.  Hep. 
352.  It  follows,  therefore,  that  the  act  of 
tbe  defendant  complained  of  was  wrongful. 


and,  in  tbe  legal  sense  of  the  term,  malicious. 

Arnold,  Schirinn  A  Oo.  bad  liM  imdonbtad 
right  to  discharge  Horn  whenever  It  desired. 
It  could  discharge  blm  for  reastms  the  most 
whimsical  or  malicious,  or  for  no  reason  at 
all,  and  no  cause  of  action  in  his  f&vor  would 
be  thereby  created;  but  It  by  no  means  fol- 
lows that  while  the  relations  between  Ar- 
nold, Schwinn  &  Co.  and  Horn  were  pleas- 
ant and  whil^  aa  tbe  evidence  shows,  It 
was  the  ezpectatlm  of  tlie  company  that 
Horn  would  contbrae  In  Its  employ  "all  the 
year  around,"  that  tbe  interference  of  ap- 
pellant wherein  It  secured  the  employer  to 
exerdse  a  right  which  was  given  It  by  the 
law,  but  which,  ezcevt  for  the  action,  of  ap- 
pellant It  would  not  have  exercised,  la  not 
actionable.  In  Perkins  t.  Pendleton,  80  Me. 
166,  88  Atl.  96.  60  Am.  St  Bep.  2B2,  the  con- 
clusion of  the  court  Is  "that  wherever  a  pa> 
son.  by  means  of  fraud  or  Intimidation,  pro- 
cures either  the  breach  of  a  contract  or  the 
discharge  of  a  plalntiil  from  an  emplt^ment 
which,  but  tor  such  wrongful  Interference, 
would  have  continued,  he  Is  liable  In  dam- 
ages for  such  injuries  as  naturally  result 
therefrom;  and  that  the  rule  Is  the  same 
whether  by  these  wrongful  means  a  contract 
of  employment  definite  as  to  time  Is  broltoi, 
or  an  employer  is  Induced,  solely  reason 
of  such  procurraient  to  diacharga  an  em- 
ploye whom  he  would  otherwise  have  retain- 
ed." In  Chipley  v.  Atkinson,  2i  Fhu  206,  1 
South.  034,  11  Am.  St  Bep.  367.  It  Is  aatd: 
"From  the  authwitles  referred  to  in  the  last 
preceding  paragraph,  and  upon  princ^le,  it 
Is  apparent  that  neither  the  fact  that  tbe 
term  of  service  interrupted  is  not  toe  a  fixed 
period,  nor  the  fact  that  there  Is  not  a  rlgbt 
of  action  against  the  person  who  Is  Induced 
or  Influenced  to  terminate  the  service  or  to 
refuse  to  perform  his  agreement  Is  of  itself 
a  bar  to  an  action  against  the  thhd  person 
maliciously  and  wantonly  procuring  the  ter^ 
minatlOD  of  or  a  r^sal  to  perform  the  agree- 
ment It  Is  the  legal  right  of  the  party  to 
such  agreement  to  terminate  it  or  refuse  to 
perform  it  and  in  doing  so  he  violates  no 
right  of  the  otho-  party  to  it  but  so  long  as 
the  fcHrmer  Is  willing  and  ready  to  perform. 
It  is  not  the  legal  right  but  is  a  wrong  on 
the  part  of. a  third  party  to  mallclou^  and 
wantonly  procure  the  former  to  tmnlnate 
or  refuse  to  perform  It." 

This  question  has  frequently  been  before 
courts  of  last  resort  In  this  country.  The 
view  taken  in  the  two  cases  last  cited  finds 
support  in  the  following  authorities:  Morao 
V.  Dunphy,  supra;  Corran  v.  Galen,  152  N. 
T.  33,  46  N.  B.  297,  37  L.  R.  A.  802,  57  Am. 
St  Rep.  496;  Raycroft  v.  Tayntor,  supra; 
Locke  V.  Clothing  Cutters,  77  Md.  398^  26 
Atl.  505,  19  L.  R.  A.  408,  39  Am.  St  Bep. 
421;  Hollenbeck  v,  Ristlne,  supra;  and  also 
In  Blumenthal  v.  Shaw,  77  Fed.  964,  23  C.  C. 
A.  590,  decided  by  the  Third  Circuit  Court  of 
Appeals.  In  our  own  state  the  case  of  Dore- 
mus  v.  Hennes^  Is  first  r^rted  In  62  ID. 
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App.  891.  Plaintiff  tbere  kept  a  lanndir  of- 
fice, where  ihe  received  clotblng  which  her 
patrons  desired  to  have  laundered.  She 
would  then  procure  persons  operating  laun- 
dries to  do  the  work  and  return  the  gar- 
ments to  her  for  delivery  to  her  customers. 
The  defendants  were  members  of  the  Chica- 
go Laundrymen's  Association.  She  charged, 
by  her  declaration,  that  the  defendants,  by 
false  representations  and  by  threats  and  In- 
timidation, Induced  certain  parties  who  bad 
been  doing  the  woiIe  for  her  to  break  their 
contracts  and  engagements  with  her.  The 
Appellate  Court  after  stating  that  it  is  now 
well  established  that  In  dvll  actions  the  con- 
spiracy la  not  the  gravamen  of  the  charge 
bnt  may  be  pleaded  and  proved  In  a^rava- 
tkm  of  tbe  wrong,  declares  the  law  to  be  that 
an  action  may  be  maintained  for  the  mall-* 
cions  Interference  with  the  business  of  an* 
other,  bis  occupation,  profession,  or  way  of 
obtaining  a  livelihood,  and  affirmed  a  Judg- 
ment of  $6,000  In  favor  of  the  plaintiff.  The 
case  came  to  this  court,  where  It  is  reported 
In  176  HI.  608,  52  N.  E.  824,  54  N.  E.  S24.  43 
L.  R.  A.  707,  802,  68  Am.  St.  Rep.  203.  The 
Judgment  of  the  Appellate  Court  was  affirm- 
ed, and  it  appears  from  tbe  statement  of 
facts  made  by  tbls  court  that  with  some  of 
the  persons  who  did  work  for  her  the  ar- 
rangement was  that  they  would  do  her  work 
as  long  as  the  laundry  association  did  not 
Interfere,  and  that  these  persons,  among  oth- 
ers with  whom  she  had  contracts  for  specific 
periods,  were  Induced,  by  threats  made  by 
tbe  laundry  association,  to  cease  connection 
In  business  with  appellee.  Appellants  c6n- 
tmded  that  their  acts  were  not  mere  ma- 
lldooB  acts,  done  solely  with  tbe  Intent  to 
Injure  plalntifTs  business,  but  were  In  tbe 
line  of  legitimate  competition.  It  was  tbere 
said  by  this  court  (page  614,  176  111.,  and 
page  925,  62  N.  £..  43  Lu  B.  A.  797.  802,  68 
Am.  St  R^.  2090:  *Vo  persons,  Indlrldnally 
or  by  cnnblnatlon,  bave  the  right  to  directly 
w  In^Urectly  interfere  or  dlstorb  anotber  In 
his  lawful  badness  or  occupation,  w  to  tbreat* 
en  to  do  so,  for  the  sake  vf  compelling  him 
to  do  some  act  which  in  his  Judgment  bis 
own  Interest  does  not  require.  Losses  will- 
fully caused  by  another,  from  motives  of 
malice,  to  one  who  seeks  to  exercise  4ud  en- 
Joy  the  fruits  and  advantages  of  his  own 
enterprise.  Industry,  skill,  and  credit  'W^IH 
sustain  an  action.  It  Is  clear  that  It  is  un- 
lawful and  actionable  for  one  man,  from  un- 
lawful motives,  to  Interfere  wltb  another's 
trade  by  fraud  or  mlsr^resentation,  or  by 
molesting  bis  customers  or  those  who  would 
be  customers,  or  by  preventing  others  from 
worthing  for  him  or  causing  them  to  leave 
his  employ  by  fraud  or  misrepresentation  or 
physical  or  moral  intimidation  or  persuasion, 
with  an  Intent  to  Inflict  an  Injury  which 
causes  loss."  It  Is  true  that  In  tbe  addi- 
tional opinion  delivered  upon  the  petition  for 
rebearing  Hr.  Justice  Phillips  distinguishes 
file  case  of  Allen  v.  Flood,  1^  pointing  out 


tbe  fact  that  in  the  latter  case  there  was  no 
contract  tbe  breach  of  which  was  induced 
by  the  d^eodant  while  In  the  Doremos  Case 
contracts  existed  In  which  the  plaintiff  had 
a  property  right  and  which  were  broken  as 
a  result  of  the  actions  of  the  defendants; 
but  as  we  have  already  seen,  the  clear 
weight  of  authority  Is  to  the  effect  that, 
where  tbe  contract  Is  one  of  employment  It 
Is  Immaterial  whether  It  Is  for  a  fixed  period, 
or  Is  one  which  Is  terminable  by  either  party 
at  will,  both  parties  being  willing  and  de- 
siring to  continue  the  employment  under 
that  contract  for  an  Indefinite  period. 

We  therefore  conclude,  both  upon  reason 
and  authority,  that  where  a  third  party  In- 
duces an  employer  to  discharge  bis  empIoyA 
who  Is  working  under  a  contract  terminable 
at  will,  hot  under  which  tbe  employment 
would  have  continued  indefinitely,  In  accord- 
ance with  the  desire  of  the  employer,  except 
for  such  Interference,  and  where  the  only  mo- 
tive moving  the  third  party  Is  a  desire  to  in- 
jure the  employe  and  to  benefit  himself  at 
tbe  expense  of  the  employ^  by  compelling 
the  latter  to  surrender  an  alleged  cause  of 
action,  for  tbe  satisfaction  of  which,  to 
whole  or  In  part  such  third  party  is  liable, 
and  where  such  right  of  action  does  not  de- 
pend upon  and  Is  not  connected  with  the 
continuance  of  such  emplojrment  a  cause  of 
action  arises  to  favor  of  the  emplc^A  against 
tbe  third  party. 

Appellee  asked  no  Instruction  on  tbe  trial 
In  the  superior  court  In  addition  to  tbe 
instructions  given  at  tbe  request  of  appel- 
lant the  court  gave  one  Instruction  of  its 
own  motion.  In  tbls  Instruction  tbe  word 
"plaintiff"  was  in  one  toatance  Inadvertentiy 
used  Instead  of  tbe  word  "defendant"  bnt 
we  do  not  think  tbe  Jury  could  have  been 
misled  thereby. 

Other  objections  are  made  In  reference  to 
the  action  of  the  court  In  passing  upon  In- 
structions and  the  admission  of  evidence. 
We  have  carefully  considered  these,  and  are 
of  the  opinion  that  the  appellant  snstalned 
no  wrong  of  which  It  can  complain  here. 

It  Is  urged  that  the  verdict  Is  excessive 
to  amount  We  have  frequently  held  that 
this  question  Is  conclusively  determined  by 
tbe  Judgment  of  tbe  Appellate  Court 

The  Judgment  of  the  Appellate  Court  wHI 
be  affirmed.  Judgment  affirmed. 

WILKIN  and  CARTWBIGHT,  JJ.  (dis- 
senting). By  the  express  t^rma  of  tiie  policy 
issued  appellant  to  Arnold,  Schwton  & 
Co.,  insuring  that  company  against  liabil- 
ity for  personal  injuries  to  Ite  employes,  ap- 
pellant had  the  absolute  legal  right  to  ter> 
mlnate  the  tosnnmce  at  five  daytf  notice^ 
to  which  case  the  onearned  premium  was  to 
be  repaid.  That  right  was  unconditional, 
and  could  be  exercised  hj  tbe  appellant  at 
ite  will,  with  or  without  a  reason,  or  from 
any  motive  which  might  prompt  It  to  such 
action.  Tbe  cause,  and  only  caus^  of  the 
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dlscliarge  of  appellee  was  tlie  threat  of  ap* 
pellant'i  agent,  Roblnett,  to  exercise  the 
right  reserved  in  the  policy  and  cancel  it 
unless  the  appellee  should  be  discharged. 
We  see  no  Justification  for  saying  that  the 
aireat  was  to  cancel  the  policy  In  any  dif- 
ferent way  from  that  provided  in  it  Hav- 
ing an  absolute  legal  right  to  cancel  the 
policy  at  its  own  election,  the  threat  of  ap- 
pellant to  do  it  was  not  a  threat  to  do  a 
legal  wrong.  If  there  was  a  legal  right  to 
cancel  the  policy  ft  was  not  unlawful  to 
declare  an  Intention  to  do  so,  and  If  the 
right  was  not  affected  by  the  reasons  in- 
fluencing appellant's  action  the  motive  was 
immaterial.  The  motive  which  actmted 
Robinett  in  threatening  to  exercise  the  legal 
right  of  appellant  secured  to  It  by  its  con- 
tract, and  terminate  the  insurance,  was  to 
force  a  settlement  of  the  suit  and  to  prevent 
the  insured  from  furnishing  appellee  with 
lucrative  employment  while  carrying  on  the 
suit,  which  was,  in  effect,  against  appellant. 
If  there  was  any  legal  liability  for  appel- 
lee's injuries  the  liability  was  upon  appel- 
lant to  the  extent  of  1UJ,000;  and  it  was 
bound  by  the  policy  to  defend  the  suit  or 
settle  it  at  Its  own  cost  There  was  no  evi- 
dence tending  to  prove  that  the  officers  or 
agents  of  appellant  did  not  honestly  believe 
that  there  was  no  legal  liability  for  snch  in- 
juries- So  far  as  appeared,  the  position  of 
appellant  that  appellee  had  no  legal  claim 
against  It  or  Arnold,  Schwlnn  &  Co.  was 
assnmed  in  entire  good  faith  and  on  suffi- 
cient grounds.  Appellee  was  a  foreman  in 
the  shop  where  accidental  injuries  were  in- 
sured against,  but  whether  that  would  be 
a  Justifiable  reason  for  declining  to  continue 
the  insurance  while  be  was  prosecuting  a 
suit  which  in  fact  was  against  appellant, 
or  whether  the  motive  of  appellant  was  a 
proper  one  according  to  moral  standards,  we 
regard  as  ImmaterlaL  That  appellant  bad 
a  legal  right  to  cancel  the  policy  If  its  mo- 
tive had  not  been  bad  la  not  denied,  and  the 
threat  to  do  It  did  not  become  unlawful  be- 
cause of  a  bad  motive.  On  that  subject  Mr. 
Justice  Cooley  says:  "Bad  motive,  by  itself, 
then,  is  no  tort  Malicious'  motlTes  make  a 
had  act  worse,  but  they  cannot  make  that 
a  vrrong  which  in  its  own  essence  is  lawful." 
He  llluBtmtes  the  rule  by  the  case  of 
Maban  v.  Brown,  13  Wend.  261,  28  Am.  Dec. 
461,  and  then  says:  "So  it  has  been  held 
that  no  action  would  lie  for  maliciously  con- 
spiring as  Insurance  officers  to  refuse  in- 
surance on  the  plaintiff's  property;  or  for 
maliciously  collecting  the  notes  of  a  bank 
and  presenting  them  for  redemption;  or  for 
maliciously  adopting  a  trade-mark  to  the 
prejudice  of  a  plaintiff  who  has  no  exclusive 
right  to  appropriate  it;  or  for  throwing  open 
one's  land  to  the  public  so  that  they  may  pass 
over  it,  thereby  avoiding  a  toll  gate;  or  for 
maliciously  throwing  down  fences  put  up 
tlirougb  one's  land  to  mark  the  lines  of  a 
KMd  which  has  never  lawfully  been  laid  onV 


Cooley  on  Torts,  690.  One  may  sue  his  debt- 
or from  no  motive  but  ill  will,  and  yet  If 
there  is  a  legal  cause  of  action  there  could 
be  no  liability  for  bringing  the  siilt  It  will 
be  manifest  from  these  examples  that  immu- 
nity from  liability  for  the  exercise  of  a  legal 
right  does  not  rest  alone  upon  the  right  of 
competition  in  trade,  but  is  founded  upon 
the  truism  "that  the  exercise  by  one  man 
of  his  legal  right  cannot  be  a  legal  wrong 
to  another."  Cooley  on  Torts,  688.  To  Jus- 
tify a  recovery,  there  most  be  legal  -wronff 
as  well  as  damage.      .  . 

This  case  is,  in  our  Judgment,  not  dlflerent 
in  principle  from  cases  where  one,  in  the 
exercise  of  a  legal  right,  refuses  to  continue 
In  the  employment  of  another  unless  some 
other  employ^  shall  be  discharged.  It  is  not 
^:Iaimed  that  such  an  act  would  give  rise  to 
a  cause  of  action.  It  certainly  makes  no  dif- 
ference whether  the  motive  la  to  injure  the 
employ^  who  is  discharged  or  to  obtain  a  ben- 
efit to  the  one  causing  the  discharge.  It  was 
held  In  Raycroft  v.  I'ayntor,  68  Vt  219.  33 
Atl.  53,  33  L.  B.  A.  225,  M  Am.  St.  Bep.  882. 
that  "if  one,  in  the  exercise  of  a  lawful  right, 
threatens  to  terminate  a  contract  between 
himself  and  another  unless  the  latter  dis- 
charges his  employ^  not  engaged  for  any  defi- 
nite time,  the  discharged  employ^  has  no 
right  of  action  for  damages  against  the  party 
making  the  threat;  although  his  motive  in 
procuring  the  discharge  may  have  been  in- 
spired by  malice."  In  that  caise  the  defend- 
ant was  the  manager  and  superlntendeat  of 
a  granite  qnany.  One  Llb^sont  obtained 
from  him  leave  to  go  into  the  quarry  and  cut 
the  poorer  granite  into  paving  stones  by  pay- 
ing an  agreed  price  therefor.  The  contract 
was  for  no  definite  time.  He  expected  to 
continue  the  work  through  the  winter.  The 
plaintiff  was  employed  by  the  latter  in  the 
work  of  cutting  the  paving  stones.  While  ao 
employed  a  disagreement  arose  between  him 
and  the  defendant  about  matters  having  do 
connection  with  the  quarry  or  his  employ- 
ment by  Libersont  The  defendant  becom- 
ing angry,  ordered  the  plaintiff  to  leave  the 
premises  and  threatened  to  have  tklm  dis- 
charged. He  afterwards  went  to  Lit>ersont, 
and  told  him  that  if  he  did  not  discharge  the 
platotlff  he  could  no  longer  cut  paving  blocks 
on  the  premises.  Ubersont  informed  him  of 
bis  arrangement  with  the  plaintiff;  that  he 
was  satisfactory  to  him,  and  he  did  not  want 
to  discharge  him,  hut  the  defendant  insisted 
that  he  must  be  discharged  or  that  Libersont 
should  leave  the  works,  and  thereupon  the 
latter  did  discbarge  him  solely  because  of 
that  demand.  The  plaintiff  showed  that  he 
suffered  loss  by  reason  of  snch  dlschai^,  and 
recovered  a  Judgment  In  the  trial  court  but 
the  Supreme  Court  reversed  It  on  the  ground 
that  the  defeudant's  demand  for  the  plain- 
tiff's discharge  was  but  a  threat  to  exercise 
a  legal  right;  that  is,  the  right  to  terminate 
his  agreement  with  Libersont  whenever  be 
tbooB  to  do  so.  That  declalon  nemi  to  l» 
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suiJported  by  tbe  anUwrltles  referred  to  In 
tbe  opinion,  and  none  are  dted  or  to  be  found 

to  tbe  contrary. 

In  Perkins  t.  Pendleton.  90  Me.  166,  88 
Aa  06,  60  Am.  8t  Bep.  262  (decided  in  1S97), 
tbe  Vermont  Case,  supra,  was  cited  for  tbat 
part  of  the  opinion  whicb  says:  "The  an- 
thorltiea  cited  for  tbe  plaintiff  clearly  estab- 
lished that  If  tbe  defendant,  without  havliig 
any  lawtnl  right,  or  by  an  act  or  threat  ali- 
unde the  exercise  of  a  lawful  right,  had 
broken  up  the  contract  relations  between  tbe 
plaintiff  and  Ubersont  maliciously  and  un- 
lawfully, although  such  relations  could  be 
twmlnated  at  the  pleasure  of  either,  and  the 
damage  had  thereby  been  occasioned,  the 
party  damaged  could  have  maintained  an 
action  against  tbe  defendant  therefor."  But 
it  Is  also  said:  "We  think  tbat  the  Important 
question  in  a  case  of  tbls  kind  Is  as  to  llie 
nature  of  the  defendant's  act  and  the  means 
adopted  by  him  to  accomplish  his  parpose. 
Merely  to  induce  another  to  leave  an  employ- 
ment or  to  discharge  an  employ^  by  per- 
suasion or  argument,  however  whimsical,  un- 
reasonable, or  absurd.  Is  not,  in  and  of  itself, 
unlawful,  and  we  do  not  decide  that  such 
interference  may  become  unlawful  reason 
of  tbe  defendant's  mallctons  motives,  but 
simply  that  to  intimidate  by  threats,  if  the 
tbreets  are  of  such  a  character  as  to  produce 
tbis  result,  and  thereby  cause  him  to  dls- 
ebarge  an  employ^  whom  he  destrea  to  re- 
tain and  would  have  retained  except  for  locb 
unlawful .  threats.  Is  an  actionable  wrong. 
Nor  do  we  differ  from  the  recent  decision  of 
the  Vermont  conrt  In  the  case  above  referred 
to,  which  holds  that  a  threat  to  do  what  tbe 
defendant  had  a  right  to  do  would  not  be 
■DCh  a  one  as  to  make  the  defendant  liable 
in  an  action  of  this  kind." 

We  think  the  conclusion  must  be  tbat  the 
erldence  produced  upon  tbe  trial,  with  all 
its  legal  Intendments,  not  only  failed  to  fairly 
tend  to  prove  that  tbe  plaintiff's  discbarge 
was  accomplished  by  tbe  Illegal  acts  of  tbe 
defendant,  but  that  It  affirmatively  showed 
tbat  It  was  accomplished  by  threatening  to 
do  that  which  It  had  the  lawful  rigtat  to  do. 
and  therefore  tbe  trial  court  erred  In  refus- 
ing to  give  tbe  peremptory  Instruction  asked 
to  return  ■  verdict  of  not  gulllT, 

(177  N.  T.  net) 
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rCour^  of  Appeals  of  New  York.   Jan.  26, 1904^) 

RAILROADS-ERECTION  OF  STATIONS— DAH- 
AOBS  TO  ABUTTING  OWNERS. 

I.  An  owner  of  land  sued  to  recover  fee  and 
rental  damages  caosed  hy  the  erection  of  a 
passenger  station  In  connection  with  a  viaduct 
stmctore  in  front  of  plalntifiTs  premises.  The 
court,  in  awarding  damages,  contidered  that 
caased  by  the  operation  of  the  railroad  prior 
to  the  ei-ection  of  tbe  station  upon  the  premises 
and  the  phrsical  effects  produced  by  the  new 
elevated  stmcture,  including  the  station  and  Its 
appurtenances,  and  did  not  confine  Its  award 
to  the  damages  caused  bir  tlie  erection  and  main- 


tenance  of  the  station.  E«id  error,  tbe  rale  be- 
ing that.  If  plaintiff  provea  that  the' steel  via- 
duct connected  with  the  station  baa  been  ex- 
tended beyond  the  width  of  the  original  struc- 
ture, and  IS  clearly  a  part  of  the  work  necessary 
in  erecting  the  station,  and  an  Injory  Is  estab- 
lished by  reason  tberec^  proper  damages  shoold 
be  awarded. 

Appeal  from  Supreme  Court;  Appellate  Di- 
vision, First  Department 

Action  by  Augusta  A.  Ketcbam  against  the 
New  York  &  Harlem  Railroad  Company  and 
others.  From  a  Judgment  of  the  Appellate 
Division  (79  N.  Y.  Supp.  1185)  affirming  a 
judgment  for  plaintiff,  dtfendanta  appeal. 
Reversed. 

Ira  A.  Place  and  Thomas  Emery,  for  ap- 
pellants. Thomas  P.  Wlckes,  for  respondent. 

BARTLETT.  J.  This  action  Is  brought  to 
recover  fee  and  rental  damages  of  tbe  de- 
fendants by  reason  of  tbe  erection  of  their 
passenger  station  at  125th  street  In  tbe  dty 
of  New  York.  The  plaintiff's  premises  are 
situated  on  tbe  southwest  comer  of  Park 
avenue  and  126th  street  being  a  plot  of  75 
feet  on  Park  avenue  and  90  feet  in  depth, 
upon  which  are  erected  one-story  buildings 
used  for  stores,  said  premises  being  known 
by  the  street  numbers  1834,  1836,  and  1838 
Park  avenue.  Tbe  125th  street  station  ex- 
tends north  to  126tb  street,  and  Is  conse- 
quentiy  hi  front  of  plaintiff's  premises.  The 
plaintiff,  according  to  the  prayer  of  her  com- 
plaint, seeks  to  perpetually  enjoin  tbe  de- 
fendants from  maintaining,  continuing,  or 
using  tbe  elevated  railroad  stmcture  and  its 
appurtenances  and  the  station,  station  plat- 
form, stairways  and  appurtenances,  tracks, 
switches,  ties,  stringers,  girders,  and  rails 
In  front  of,  over,  or  adjacent  to  plaintiff's 
said  premises,  and  that  defendants  be  re- 
quired forthwith  to  remove  said  railroad 
stmcture,  etc.,  unless  tbe  defendants  pay  to 
tbe  plaintiff  such  sum  or  sums  as  may  be 
found  to  be  the  value  of  tbe  easements  of 
which  the  plaintiff  has  been  deprived. 

The  trial  court  found  (finding  4)  that  tbe 
defendants  erected  a  paaaenger  station  at 
125tb  street  and  Park  avenue— a  solid  Iron 
stmcture— In  front  of  the  plaintiff's  premises, 
which  was  eventually  modified  so  as  to  be  82 
feet  wide  and  23  feet  and  8 '  Inches  high. 
Finding  5  reads:  "By  the  adoption  oi  plans 
for  tbe  station,  and  by  the  Increase  of  the 
width  and  alteration  of  tbe  structure  for  the 
sole  purpose  of  accommodating  the  stetlon, 
and  by  tbe  work  done  by  the  defendants 
themselves  or  by  their  contractors,  the  de- 
fendants became  parties  to  the  process  of 
construction  at  this  point  at  the  staition  build- 
ings and  appurtenances  from  the  time  of  the 
commencement  of  the  woric  In  August  1893, 
to  Its  completion  In  Noranbo:,  1887,"  Find- 
ing 9  reads:  "Tbe  plaintiff  has  suffered 
damages  by  reason  of  the  Increase  of  Incon- 
venience from  the  operation  of  trains  upon 
the  viaduct  stmcture  since  tbe  16tb  of  Feb- 
mary,  1897»  not  including  tbat  from  ncdse. 
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and  In  the  erection  and  maintenance  of  a 
passenger  station  at  125th  street,  and  the 
passing,  starting,  and  stopping  of  numerous 
trains  thereat,  In  the  depredation  of  the 
value  of  fee  of  her  real  estate  in  the  sum 
of  $11,600,  and  In  the  loss  of  rents  from  the 
16th  of  February,  1897,  down  to  the  date  of 
trial,  Id  the  sum  of  $5,500.  The  said  sums 
*  *  *  represent  as  to  fee  damages  and 
rental  damages,  respectively,  the  net  differ- 
ence, measured  la  money,  between  the  phys- 
ical efFect  of  the  former  operation  of  the 
railroad  upon  the  premises  in  salt  and  the 
physical  effects  produced  by  the  new  elevat- 
ed structure.  Including  the  station  and  its 
appurtenances  and  Its  use,  less  benefits  con- 
ferred upon  the  same  premises  by  reason  of 
increased  ttftTeltng  tacilitles  and  Increased 
traffic." 

As  this  case  la  one  of  a  large  number  In- 
volving the  same  situation,  it  is  deemed  prop- 
er to  state  what  this  court  has  already  de- 
cided, and  to  point  out  the  one  question 
which  has  been  left  open.  This  court  has  de- 
cided that  the  steel  viaduct  In  Park  avenue, 
upon  which  the  defendauts'  railroads  are  now 
operated,  extending  from  lOith  street  to  the 
Harlem  river,  was  a  public  Improvement 
effected  through  a  governmental  agency,  and 
that  defendants  were  not  liable  for  damages 
resulting  to  abutting  prt^erty  owners  from 
the  maintenance  of  the  structure  or  the  op- 
eration of  trains  thereon.  Mublker  v.  N.  Y. 
&  Harlem  R.  R.  Co.,  173  N.  Y.  549,  66  N.  E. 
658;  Fries  v.  N.  Y.  &  Harlem  R.  R.  Co.,  169 
N.  T,  270,  62  N.  B.  858.  It  has  also  been  de- 
cided "that  the  station  bouses  are  not  con- 
structed by  the  government  for  the  purpose 
of  accomplishing  a  public  improvement,  but 
are  required  by  the  government  to  be  con- 
structed by  the  railroad  companies  under 
their  implied  contract  with  the  state  to  af- 
ford suitable  and  proper  facilities  for  the  ac- 
commodation of  their  own  patrons."  Dolan 
V.  N.  Y.  &  Harlem  B.  R.  Co.,  176  N.  Y.  S67, 
67  X.  E.  612. 

A  single  question  is  presented  by  this 
appeal,  the  defendants  (appellants)  contend- 
log  that  the  findings  of  the  trial  court  In- 
clude not  only  the  damages,  fee  and  rental, 
arising  from  the  construction  of  the  station 
at  125tb  street,  but  embrace  damages  pro- 
duced by  the  new  elevated  structure,  In- 
cluding the  station  and  Its  appurtenances. 
The  plaintiff  Insists  that,  reading  the  fiftb 
and  ninth  findings  together,  it  is  clear  that 
the  trial  court  limited  the  damages  to  the 
construction  end  operation  of  the  station. 
We  are  of  opinion  that  the  contention  of  the 
appellants  must  be  sustained,  as  it  seems  to 
us  clear,  on  a  careful  reading  of  the  findings, 
tliat  the  trial  court  did  not  confine  Its  award 
of  damages  to  the  erection  and  maintenance 
of  the  station  building  and  appurtenances. 
Finding  9  distinctly  states  that  the  plaintiff 
"has  suffered  damages  by  reason  of  the  in- 
crease of  inconvenience  from  the  operation 
(tf  tzalna  upon  the  viaduct  atractare  since  tlia 


16th  of  February,  1897,  not  Including  that 
from  noise,  and  in  the  erection  and  mainte- 
nance of  a  passenger  station  at  125Ui  street, 
and  the  passing,  starting,  and  stopping  of 
numerous  trains  thereat"  This  finding  fur- 
ther statee,  after  fixing  the  fee  and  rental 
damages,  that  they  represent  "the  net  dif- 
ference, measured  in  money,  between  the 
physical  effect  of  the  former  operation  of 
the  railroad  upon  the  premises  in  salt  and 
the  physical  effects  produced  by  the  new  ele- 
vated structure,  including  the  station  and  its 
appurtenances  and  its  use,  less  benefits  con- 
ferred upon  the  same  premises  by  reason  of 
Increased  traveling  facilities  and  Increased 
traffic."  It  Is  clear  from  the  phraseology  ot 
tills  finding  that  the  trial  court  did  not  con- 
fine the  assessment  of  damages  to  the  sta* 
tlon  and  its  appurtenances,  but  considered 
the  former  operation  of  the  railroad  upon  the 
premises  in  suit  and  the  physical  effects  pro- 
duced by  the  new  elevated  structure,  includ- 
ing the  station  and  Its  appurtenances.  In 
Dolan  V.  N.  Y.  &  Harlem  R.  R.  Oo.,  175  N. 
Y.  367,  67  N.  E.  612,  Judge  Halght,  writing 
for  tlie  court,  said  (page  371,  176  N.  Y.,  and 
page  613,  67  N.  E.):  "If  the  station  booses 
occupy  more  of  the  street  than  the  viaduct, 
and  tend  to  deprive  the  plhlntlffs  of  tbeir 
easements  of  light,  air,  and  access,  we  tblnfc 
the  defendants  should  pay  therefor."  This 
language  is,  in  general  terms,  an  Indication 
of  the  rule  of  damages  to  be  applied  in  thrae 
station  house  cases  which  have  survived  the 
former  decisions  of  this  court  It  is  desirable 
that  the  rule  should  be  clearly  stated  for  the 
guidance  of  counsel  in  the  trial  of  aimilar 
cases.  If  the  plaintiff  proves  that  the  steel 
viaduct  has  been  extended  beyond  the  width 
of  the  structure  between  stations,  and  ia 
clearly  a  part  of  the  work  necessary  in  erect- 
ing the  station,  and  an  injury  is  established 
by  reason  thereof,  proper  damages  should  be 
awarded. 

The  judgment  appealed  from  rttonld  be  re> 
versed,  and  a  new  trial  OEdeied,  with  oosti 

to  abide  the  event  ' 

PARKER.  O.  J.,  and  O'BRION,  HAIGHT, 
BIARTIN,  and  GULLBN.  JJ,.  Goncor.  ORAT, 
J,,  not  sitting. 

Judgment  reversed,  ete. 


(177  N.  Y.  m> 
PEOPLB  T.  TAYLOB. 
(Govrt  of  Appeals  of  New  York.  Jan.  28^  tBCMJ 

HOMICIDB-BELF-DBFBNSB-BVIDENCB- 

THROATS. 

1.  On  the  trial  of  a  wife  for  the  morder  of 
her  hasbanct,  evidence  of  previous  threats  and 
assaults  made  by  deceased  against  her  is  com- 
petent on  the  question  whether  the  honoicide 
was  jnstiSable,  as  committed  in  self-defense, 
after  evidence  on  the  part  of  defoidant  that 
the  killing  was  accidental,  while  they  wer« 
struggHQg  for  the  possession  ttf  the  revolTer 

T  L  8m  HonOdte.  vSL  St,  Coit.  Die  H  Ml  M. 
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with  whidt  deceased  had  ihot  at  her;  ahe  be- 
lieTing  tnm  hli  laogiiage  that  he  intended  to 
UU  bir. 

Appeal  from  Supreme  Ooort,  Mai  Term, 
SnlliTan  Oounty. 

Kate  Taylor  was  OMiTlcted  of  murder,  and 
appeals.  BeverBeit 

Henry  WlUis  Smith  and  William  W.  Smith, 
for  appellant  Frank  S.  Anderson,  for  the 
Peagie. 

OBAY,  J.  The  defendant  was  charged 
with  the  crime  of  murder  In  the  first  degree, 
committed  npon  ber  husband  by  shooting 
him  with  a  revolver  and  by  cutting  off  hla 
heed  with  an  az.  She  was  tried  upon  the 
Indictment,  and  the  Jury  returned  a  verdict 
of  gollty,  as  charged  therein. 

The  defendant  and  her  husband  were  In 
bumble  circumstances,  and,  with  a  daughtw 
by  her  former  marriage,  at  the  time  of  the 
homicide,  occupied  a  small  house,  composed 
of  two  rooms  and  a  pantry,  and  of  an  attic 
overbead,  in  an  Isolated  part  of  SulUvau 
county.  The  occurrences  attending  the  kill- 
ing of  the  deceased  were  narrated  by  Ida 
Do  Kay,  the  daughter,  who  was  about  14 
years  of  age,  for  the  people,  and  by  the  ac- 
cosed,  testifying  In  her  own  behalf.  The 
daughter's  testimony  is  to  the  effect  that  on 
Monday  evening,  January  26,  1903,  the  de- 
ceased returned.  Intoxicated  and  In  a  quarrel- 
some mood.  Her  mother  had  to  take  from 
bim  a  store  hook,  with  which  he  was  break- 
ing or  injuring  the  household  articles,  and, 
when  an  occasion  was  given  by  his  going 
oat  of  the  house,  she  tried  to  put  them  out 
of  his  way.  All  three  slept  in  a  bedroom 
containing  two  t>eds;  one  being  used  by  the 
mother  and  daughter,  and  the  other  by  the 
deceased.  His  bed  was  about  opposite  to  a 
door  of  the  bedroom  opening  outward  into 
the  adjoining  room,  which  was  called  the 
*Vtchen."  After  Ida  had  gone  to  bed,  she 
was  awakened  from  her  sleep  by  hearing  the 
sound  of  a  shot  By  the  light  upon  the  table, 
she  saw  the  deceased  standing  by  the  door 
loading  Into  the  kitchen.  She  says  that  she 
beard  bim  exclaim  that  he  was  shot  and  that 
*1f  she  would  let  him  be  until  morning,  and 
not  shoot  lilm  any  more,  he  would  get  out; 
and  not  bother  her  any  more."  Ida  arose 
and.  went  out  of  the  bedroom,  passing  by 
her  father,  who  was  holding  a  strap,  by 
which  the  door  was  fastwed.  and  with  bis 
other  hand  was  putting  on  his  boots.  He 
allowed  ber  to  pass  out,  and  then  she  saw  her 
mother  standing  in  the  kitchen,  by  the  bed- 
room door.  At  first  she  went  out  upon  the 
stofip,  but  in  a  minute  or  two  returned  Into 
the  kitchen,  and,  while  crossing  It  towards 
the  pantry,  at  the  further  end,  she  beard 
another  shot  which  she  says  was  in  the 
kitchen.  She  looked  around,  and  saw  her 
mother  trying  to  get  the  bedroom  door  open 
by  putting  her  hand  through  the  crevice  be- 
tween the  door  casing  and  the  door  to  reach 
tiw  strap;  the  ccnstructlon  being  of  iMngle 


planks,  filmslly  put  together.  Succeeding  In 
opening  the  door,  she  went  into  the  room. 
Ida  followed  her,  and  saw  the  deceased  ly- 
ing upon  the  floor,  and  her  mother  snapping 
a  revolver  at  him.  She  tried  to  reload  the 
pistol  with  some  cartridges;  but  upon  Ida's 
telling  ber  not  to  do  so,  she  desisted  and 
put  the  weapon  away.  Her  father  and 
mother  were  both  dressed  at  the  time.  Her 
mother  then  took  an  az,  which  was  stand- 
ing at  the  foot  of  their  bed,  and  cut  off  the 
bead  and  right  arm  of  the  deceased.  She 
put  them  Into  a  stove  which  stood  In  the 
bedroom,  and  burned  them;  using  kerosene 
oil.  She  cut  off  the  other  arm  and  the  tegs, 
put  them  and  the  trunk  of  the  corpse  away, 
and  on  the  next  day  endeavored  to  consume 
the  remains  of  the  body  by  fire.  She  pound- 
ed up  the  skulf  and  the  bonea,  and  dispersed 
them,  concealed  the  effects  of  the  deceased, 
burned  clothing  and  the  ax  handle,  and,  as 
far  as  she  could,  endeavored  to  remove  all 
traces  of  the  occurrence.  She  told  the  wit- 
ness to  say,  If  inquired  of,  that  her  father 
had  gone  to  Orange  county  to  look  for  a 
house.  On  the  Sunday  following,  Ida  says, 
she  and  ber  mother  went  to  the  residence  of 
a  relative  named  Yerklns,  and  In  the  course 
of  a  conversation  she  heard  her  mother  re- 
late to  bim  that  she  had  killed  ber  husband 
and  burned  bim  up,  and  that  now  he  could 
come  over  and  get  the  furniture.  Yerklns 
laughed;  said  be  would  do  so;  inquired  if 
everything  had  been  cleaned  up;  and,  upon 
her  mother's  request  furnished  her  with 
some  paint  for  use  in  the  bouse.  It  was  also 
then  arranged  that  after  a  while  the  furni- 
ture was  to  be  taken  to  a  house  known  as 
the  "Benson  House,"  in  which  she  and  her 
mother  were  to  take  up  their  residence.  It 
further  appeared  by  Ida's  testimony  that  In 
the  previous  month  of  September  she  over- 
beard  a  conversation  twtween  her  mother 
and  Yerklns,  in  which,  the  quarrelsomeness 
of  the  deceased  having  been  spoken  of,  Yer- 
klns said  that  if  he  was  In  her  place,  he 
would  klU  the  deceased  and  get  rid  of  him, 
and  that  be  would  give  ber  the  Benson  place. 
He  suggested  that  she  should  Idll  him  some 
night  when  he  was  drunk. 

This  was.  In  substance,  the  material  por- 
tion  of  the  narrative  of  the  wltnras  Ida,  and, 
except  as  to  what  occurred  on  the  night  of 
the  bomldde  between  her  mother  and  ber 
father,  and  as  to  what  was  said  In  the  In- 
terviews between  ber  mother  and  Yerklns 
before  and  after  that  night.  It  is  not  con- 
tradicted. It  received  corroboration  in  the 
evidence  of  some  facts,  as  well  as  In  the  tes- 
timony of  witnesses  to  whom  the  defendant 
subsequently  made  statements  relating  to 
the  affair.  The  effects  of  the  deceased  and 
the  ax  were  found  in  their  places  of  con- 
cealment Some  burned  fiesh  and  bones 
found  In  the  manure  heap  were  pronounced 
by  medical  experts  to  have  been  portions  of 
a  human  body.  Two  bullets  were  found  In 
tbe  wall,  over  the  bed  of  the  deceased,  1b  a 
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line  wltb  tbe  door  leading  Into  the  kltch^ 
Tbere  TOs  a  bullet  hole  tbzoBgh  the  caalng 
of  the  door,  and  upon  tbe  boUdlns  paper 
covering  the  caBlng  -were  marks  of  powder 
smoke.  Measnr^enti  showed  these  to  be 
abont  three  feet  and  aewen  inches  from  the 
floor,  and  that  one  bullet  hole  bver  the  side 
of  the  bed  was  abont  three  feet  and  eight 
Inches  from  the  floor. 

According  to  the  testimony  of  two  deputy 
sheriffs,  the  defendant,  In  conTorsatlon  with 
one  of  tiiem,  upon  being  asked  what  she 
"did  with  the  body  after  kUIing  him,"  told 
bow  she  had  disposed  of  It,  substantially  in 
the  manner  In  which  Ida  had  narrated  It 
This  statement  was  after  hw  arrest  hnt  ap- 
pears to  hare  be«i  made  quite  freely  and 
notwithstanding  that  aha  had  been  eavtiotted 
not  to  speak. 

The  defendant  testified  In  her  own  behalf: 
That  she  was  40  years  of  age.  That  she  had 
married  tbe  deceased  in  1881,  and  how  tbey 
had  lived  iq>  to  tbe  time  of  the  homicide. 
At  one  time  they  had  resided  in  Terldns' 
house,  and  her  husband  had  worked  fbr  him. 
Terklns  was  her  balf-nnde,  and  an  unmar- 
ried man,  of  about  45  yean  of  age.  Near 
to  Yerklns*  residence  was.  the  Benson  place, 
In  which  they  also  had  resided  tor  some  time. 
According  to  her  account  of  the  night  of  the 
homicide,  her  husband  was  killed  during  a 
scuffle  between  them  over  the  possesion  of 
a  pistol.  She  testified  that,  when  he  returned 
home  that  evening  in  his  wagon,  she  went, 
as  it  had  been  her  custom,  to  the  stable  to 
care  for  the  horse;  that  he  was  intoxicated 
and  disorderly,  and  swore  at  her;  and  that 
after  they  entered  the  house  he  was  violent, 
knocking  tbe  furniture  about  and  jerking 
the  house  door  off  its  hinges.  She  moved 
some  furniture  and  crockery  aside,  and,  aft- 
er her  daughter  bad  retired,  she  lay  down  up- 
on the  bed,  but  without  taking  off  her  clothes. 
She  did  not  go  to  sleep,  and  lay  there  In  fear, 
watching  him.  She  beard  him  go  out  of  the 
house,  and,  when  he  re-entered  the  bedroom, 
he  took  her  revolver,  which  was  in  a  box 
at  the  foot  of  her  bed,  and  shot  at  her.  She 
Jumped  up,  took  the  revolver  from  his  hands, 
ran  out  Into  the  kitchen,  and  held  the  bed- 
room door  closed.  She  opened  it  to  let  her 
daughter,  Ida.  pass  out;  and  afterwards, 
upon  her  husband's  saying  to  ber  that  -he 
would  not  bother  her  any  more,  she  stepped 
back  into  the  bedroom.  He  then  seized  the 
revolver,  which  she  was  holding  in  her  hands, 
by  tbe  muzzle,  and.  In  the  struggle  for  its 
posseBsion,  it  was  discharged,  and  be  was 
shot  She  retreated  to  the  kitchen,  holding 
the  door  closed  until  she  heard  tbe  body 
drop.  and.  going  in  with  her  daughter,  found 
the  dead  body  upon  the  floor.  She  says  that 
there  was  a  bullet  wound  in  the  side  of  the 
head,  substantiating  Ida's  statement  that 
there  was  a  wound  In  tbe  temple.  She  de- 
nied having  any  idea  or  Intention  of  killiog 
her  husband,  and  stated  that  the  revolver 
had  been  purchased  by  her  some  months  pre- 


viously as  a  protectl<m  against  attacks  appre- 
hended by  her  from  a  bear  said  to  be  in  tbe 
neighborhood,  and  from  persons  prowling 
about  tbe  country.  She  denied  bavins  '^J 
such  conversation  with  Terkins  in  tbe  pre- 
Tious  S^tember  as  ber  daughter  bad  tes- 
tlfled  to.  Her  statement  as  to  the  inter- 
view  with  him  upon  the  Sunday  subseqnoit 
to  tbe  homicide  Is  that  she  told  him  that 
ber  husband  was  dead,  when  be  exclaimed: 
"Dead!  Ton  don't  mean  to  say  you  have 
killed  Taylorr*  She  says  that  she  made  no 
reply  to  this,  and  that  she  did  not  tell  him 
bow  the  deceased  had  bew  killed,  otherwise 
than  that  he  was  shot  She  testified  t&at  ahe 
did  not  deny  chopping  of^  wltb  an  ax,  the 
head  of  the  deceased.  Sbe  gave  no  teatiniony 
In  contradiction  of  what  had  been  narrated 
with  respect  to  her  acts  in  disposing  of  the 
body.  She  testified  that  there  were  only 
two  shots,  and  that  her  object  in  getting  the 
revolver  from  ber  husband  was  to  save  her 
own  life,  aa  he  had  shot  at  her,  and  tliat 
from  his  langui^e^  she  supposed  "he  would 
take  her  Ufa,"  In  answer  to  a  (luestion  as 
to  whether  the  deceased  had  threatened  to 
take  her  lifc^  and  had  made  tbe  attraq»t  up- 
on other  occasions,  she  answered,  "Tea.** 
This  answer,  however,  was  stricken  out;  tbe 
trial  Judge  ruling  that  such  evidence  was;  in- 
admissible, upon  tbe  theory  of  the  defense 
that  tbe  killing  of  the  deceased  was  accideq- 
tal.  An  exception  vras  noted  to  the  mllDg. 
The  defendant  called  a  witness,  and  ottarei 
to  show  by  him  and  by  a  number  of  othra 
witnesses  what  had  been  the  conduct  of  the 
deceased  towards  her— threats  made  by  bim 
and  Injuries  done  to  her  since  their  marriage 
—"for  the  purpose  of  showing,  as  a  defense," 
that  she  had  not  committed  tbe  crime  of 
murder  or  of  manslaughter,  and  to  prove  tbat 
what  she  "did  upon  that  occasion  •  •  * 
was  Justified  In  self-defense,  to  prevent  IJa- 
fayette  Taylor  from  inflicting  upon  her  se- 
rious bodily  barm,  and  to  prevent  him  from 
using  tbe  pistol  and  taking  her  life."  The 
people  objected,  and  tbe  witness  was  not  per- 
mitted to  be  examined  as  to  such  facts,  nor 
was  tbe  defendant  allowed  to  prove  them  by 
other  witnesses.  The  defendant  was  allowed 
an  exception  to  the  rulings.  No  exception 
was  taken  to  the  charge,  which  was  suf- 
ficiently fair  and  temperate.  Requesto  of  the 
defendant  to  charge  were  also  allowed  as 
made,  or  with  such  qualificatlonB  as  were 
proper. 

The  case,  as  presented  by  this  appeal 
raises  but  one  important  question  for  om 
consideration;  and  it  is  such  as,  la  my  opin- 
ion, seriously  to  affect  the  correctness  of  the 
Judgment  of  conviction.  Doubtless  the  Jo- 
-  rors  w^e  warranted  in  reaching  their  de- 
termination, upon  the  evidence  before  them, 
that  tbe  defendant  was  guilty  of  the  charge 
of  having  deliberately  mm-dered  her  hus- 
band. Sticb  a  determination  could  rest  upon 
tbe  testimony  of  the  daughter,  the  sole  eye- 
witness, and  upon  infwencea  from  corrtdMK 
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ntlBS  fiicti  HDd  drcDDutaneefl  vUch  tin 
proofs  disclosed;  relattng  not  only  to  the 
sc«ie  of  the  bomidde,  but  to  wbat  subse- 
qnently  took  place  at  tbe  Intrariew  witib  Yes- 
kins,  and  to  the  confession  made  to  the  depor 
sheriff  af  t»  the  arrest  They  could  find— 
belieTlng  Ida's  story— that  the  defmdant  de- 
liberately and  premeditatedly  Idlled  the  de- 
ceased, of  her  own  design,  or  Induced  there- 
to by  the  previous  orrang^ent  with  Ter- 
kins,  and  that  the  motive  w&b  to  get  rid  of 
a  dronken  and  qoarrelBome  hmiband.  or.  In 
addition  to  sndi,  to  get  possessimt  of  the 
Benson  £um,  inromlsed  by  Yerklns.  Tbe  <^ 
portonlty  and  the  means  existed,  and  there 
was  no  lacft  of  eridenee  from  which  to  Infer 
tbe  existence  of  a  motive.  Notwithstanding 
tbe  youth  of  the  daoghter.  she  appears  to 
bare  given  her  testlmcwiy  artlessly,  and  nei- 
ther confnston  of  mind  nor  Imai^naUon  ap- 
tiears  to  have  affected  It  If  it  was  murder. 
It  was  atrocious  and  revolting  In  Its  details; 
bat  If  it  was  bomldie  committed  in  self-de- 
fense, or  acddaotal,  the  defendant  la  not 
chargeable  under  tlw  indictment  Ud  coold 
not  suffer  thereunder  because  of  what  she 
did  with  tbe  body,  in  the  mistaken  notion 
of  destroying  what  die  may  liave  appre- 
hended as  damning  eridecce^  a£  the  commis- 
sion of  a  crime. 

la  my  opinion,  for  the  trial  judge  to  have 
excluded  eridenee  proving  or  tending  to  prove 
previous  violent  conduct  of  tte  deceased  to- 
wards the  defendant,  and  hia  threats  against 
her.  or  his  attempts  to  take  her  life  upon  otha 
occasions,  was  an  emx-  gravely  prcjodtdal  to 
her  defense,  becaose  It  deprived  her  of  Qie 
right  to  have  competent  testimony  in  her  favor 
considered  by  tbe  jury.  X  know  of  no  suffi- 
cient ground  upon  which  tbe  ru'lng  may  Tmt 
Tbe  reasoning  of  the  trial  Jadge  In  support  of 
tals  exclusion  of  such  testimony  was  In  dis- 
regard of  the  body  of  evidence— whether  we 
consider  wbat  were  the  drcumstances  under 
which  tbe  homicide  occurred,  or  what  was 
the  whole  of  th^  testimony  given  by  the  ac- 
cused concerning  It  It  Is  true  that  In  a  por- 
tion of  her  testimony  she  characterized  the 
killing  as  accidental,  and  it  was  upon  the 
thewy  of  a  defense  of  accidental  killing  that 
the  trial  Judge  based  his  ruling;  but  what 
she  may  have  said  to  that  effect  In  reiH>ouse 
to  questions  put  by  the  trial  Judge  or  by 
counsel  must  be  taken  lo  connection  with  her 
previous  statements.  She  bad  testified  that 
she  sought  to  prevent  bis  getting  possession 
of  the  weapon,  because  of  her  apprehension 
that  he  would  use  it  again  upon  her,  and  that 
she  believed,  from  the  language  used  toward 
her.  that  he  was  going  to  take  her  life.  Up- 
on her  testimony,  the  facta  were  that  the 
deceased  was  killed  while  they  were  strug- 
gling for  the  possession  of  tbe  weapon,  and 
that  she  was  justified,  by  reason  of  her 
fear.  In  resisting  his  efforts  to  obtain  It  from 
which  It  would  follow,  whether  It  was  dis- 
charged by  her  Intentionally,  or  as  an  acci- 
dent of  tbe  struggle  tliat  ahe  was  not  liable 


to  tiie  charge  In  the  indictment  She  may* 
have  believed,  or,  upon  reflection,  may  now 
believe,  tliat  the  killing  was  an  accidental 
incident;  but  under  her  plea  of  not  guilty, 
how  can  she  be  deprived  of  any  evidence 
tending  to  acquit  her  upon  tbe  ground  that 
she  was  acting  under  ai^rehenaion  of  great 
bodily  harm?  Such  a  rule  would  be  neither 
Just  nor  humane.  The  case  presented  to  the 
Junffs  was  «ie  wliere  the  evidence  as  to 
what  occurred  between  Ute  defendant  and 
her  husband  at  the  time  was  conflicting. 
Her  own  testimony  was  at  variance  with 
that  of  her  daughter,  and  the  determination 
of  the  truth  of  what  happened  was  left  to 
the  Jurors,  upon  the  credit  which  they  might 
give  to  the  one  or  the  other,  under  all  the 
circumstances  disclosed  by  tbe  evidence. 
Whatever  vras  corroborative  of  the  testi* 
mony  of  tlie  one  or  the  other  witness.  If  eom- 
petent  as  proof,  was  admissible  in  evidence; 
and  that  it  was  corroborative  of  the  de- 
fendant's evidmce  to  sliow  that  she  had  rea- 
son to  apiirehend  great  bodily  barm,  and 
therefore  was  Juatifled  either  in  using  the 
weapon  In  self-defense,  or  in  preventing  iti 
use  by  the  deceased,  cannot  reasonably  be 
denied.  Under  our  statute,  which  In  tbat  re- 
spect but  affirms  the  common-law  rule,  homi- 
cide Is  Justifiable  when  committed  by  a  de- 
fendant lu  lawful  defense  of  his  person, 
when  there  Is  reasonable  ground  to  appre- 
hend a  design  on  the  part  of  the  person  slain 
to  do  some  great  personal  injury  to  the  slay- 
er, and  when  there  Is  Imminent  danger  of 
such  design  being  accomplished.  Of  the  rea- 
sonableness of  the.  ground  for  the  apprebm- 
slon,  it  Is,  of  course,  for  the  Jurors  to  Judge 
from  the  evidence.  Under  the  defendant's 
plea  of  not  guilty,  the  whole  matte"  of  her 
guilt  or  Innocence  was  referred  to  the  Jury; 
and  that  included  the  Intention,  as  well  as 
all  the  facts  of  the  transaction.  However 
grewsome  and  callous  the  conduct  of  the  de- 
fendant In  disposing  of  the  body  of  her  hus- 
band, the  Jurors  could  believe  that  she  vras 
Innocent  of  the  accusation,  and  was  endeavor- 
ing to  avoid  coming  under  suspicion  of  hav- 
ing caused  his  death.  Her  conduct  In  that 
respect  was  not  actually  inconsistent  with 
innocence,  and  should  have  no  other  weight 
in  tbe  accusation  than  as  the  acts  may  tend 
to  supplement  the  direct  or  circumstantial 
evidence  of  an  intentional  killing.  The  homi- 
cide would  be  Justifiable,  whether  appear- 
ances to  her  proved  to  be  true  or  false,  If 
they  were  such  as  to  furnish  reasonable 
grounds  for  her  entertaining  an  apprehen- 
sion of  personal  Injury.  Shorter  v.  People. 
2  N.  Y.  197,  202,  51  Am.  Dec.  286.  It  was 
for  the  prosecution  to  prove  beyond  any  rea- 
sonable doubt  the  accusation  made,  and  tbe 
accused  was  not  to  be  deprived  of  the  bene- 
fit of  any  relevant  fact  which  might  prove 
her  Innocence.  If  the  Jurora,  upon  the  evi- 
dence, should  believe  that  the  homicide  was 
accidental,  the  defendant  would  he  Innocent 
of  any  crime,  or.  If  they  should  believe  tliat 
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the  homJdde  was  of  ber  Aotng,  but  commit- 
ted In  an  effort  to  defend  her  person,  she 
was  equally  innocent  The  defendant  was 
entitled  to  the  benefit  of  any  competent  or 
relevant  fact,  or  of  any  reasonable  infer- 
ences from  facts  proved,  which  might  tend 
to  establish  her  innocence  of  the  crime  char- 
ged, and  evidence  of  previous  attempts  upon 
her  life,  or  of  threats  against  her,  whethw 
known  to  her  or  only  to  others,  was  admis- 
sible. The  case  of  People  v.  Druse,  103  N. 
Y.  656.  S  N.  E.  733,  is  authority  for  the  propo- 
sition, simply,  that  a  defendant,  after  giving 
evidence  that  the  homicide  was  committed 
in  self-defense,  may  follow  it  by  proof  of  the 
general  repatation  of  the  deceased  for  quar- 
relsomenen  and  violence.  Stokes  v.  People, 
SS  N.  T.  171,  18  Am.  Hep.  492,  Is  authority 
upon  the  proposition  that  evidence  of  the 
threats  of  the  deceased,  whether  communi- 
cated to  the  defendant,  or  not,  was  admissi- 
ble, because  in  either  case  it  bore  upon  the 
question  whether  the  homicide  was  excus- 
able, as  committed  by  the  accused  In  defend- 
ing himself  against  an  attempt  to  muMer  or 
to  Injure  him,  or  in  resisting  an  attack  from 
which  he  bad  reasonable  ground  to  appre- 
hend ^ther  of  those  results.  Iir  Abbott  v. 
People.  86  N.  Y.  460,  it  was  held  that  it  was 
competent  to  abow  the  r^ntatlon  of  the  de- 
ceased for  quarrelsomeness.  vindicUveness, 
and  other  like  traits,  In  a  case  where  an  as- 
sault la  threatened  at  the  time  when  the 
homicide  was  committed,  or  Is  so  intimately 
connected  with  it  as  to  justify  the  taking  of 
life  In  self-defense,  or  to  ward  off  or  to  pre- 
vent a  great.  Impending,  and  Imminent  dan- 
ger of  bodily  harm. 

In  my  Judgment  the  exclusion  of  this  evi- 
dence was  so  grave  an  error  that  the  de- 
fendant sbonld  be  retried  t^Kin  the  chaise 
made  against  ber,  when  she  may  be  pe^ 
mitted  to  Introduce  such  evidence  as  she  has. 
showing  what  were  the  relations  between 
herself  and  her  husband,  what  were  his 
threats;  or  what  his  previous  attempts  upon 
ber  life.  With  the  ecdnslon  of  the  evidence 
offered,  I  do  not  tblnk  it  can  reasonably  be 
said  by  ns  that  she  bas  had  that  fair  trial 
upon  the  indictment  to  which  she  was  en- 
titled under  the  laws  of  this  state. 

The  Judgment  of  conviction  should  be  re- 
vved, and  a  new  trial  ordered. 

PABKER,  C.  3^  and  O'BBIBN,  BABT- 
LETT.  HAIOHT,  BIABTIN,  and  CULLEN, 
JJ.,  concnr. 

Judgment  <tf  conviction  reversed,  etc. 


0.11  V.  T.  S3S} 

LITTAUER  et  al.  v.  STERN. 
(Go art  of  Appeals  of  New  York.   Jan.  19, 

1904.) 

JUDGMENT  BY  DEFAULT— RIGHT  TO  ENTER. 
1.  Where  a  copy  of  an  order  extending  the 
time  of  defendant  to  answer  or  demur  for  20 
days,  and  the  affidavits  on  whiofa  it  was  found- 


ed, were  served  on  plaintifiTs  attorney,  he  can- 
not enter  judgment  oy  default  against  defend- 
ant before  the  time  to  answer,  as  exteadpd,  has 
expired. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Third  Department 

Action  by  Lucius  N.  Llttauer  and  others 
against  James  Stem.  From  an  order  of  the 
Appellate  Division  (8S  N.  Y.  Supp.  71)  af- 
firming an  order  of  the  Special  Term  vacat- 
ing a  Judgment  against  defendant  plaintiffs 
appeal  by  pennisdon.  Afflrmed. 

Andrew  J.  N^Il^  for  appellants.  Daniel 
P.  Hays,  Balpli  Wolf,  and  Hleam  G.  Todd, 
for  lespcudent 

TANN,  J.  On  the  23d  of  April,  1903,  tUs 
action  was  commenced  in  the  Supreme  Court 
by  the  service  of  a  sommons  and  complaint 
on  the  defendant  personally.  Hay  8,  IfiOS; 
upon  u  affidavit  of  merits,  made  by  himself^ 
and  an  affidavit  showing  that  further  time 
to  answer  was  necessary,  mi^  by  his  at- 
torney, he  procnred  an  from  one  of  the 
Justices  of  the  Supreme  Court  extending  his 
time  to  awwtx  or  dnnur  for  ithe  period  of 
20  days.  On  the  same  day  a  copy  of  the  or^ 
der  and  of  the  affidavits  upon,  which  It  was 
founded  were  sOT'ed  by  mall  on  the  attiH> 
ney  for  the  plalntlffls,  with  the  following  no- 
tice Indorsed  thereon:  "Take  notice  that  the 
inclosed  is  a  copy  of  an  order  this  day  grant- 
ed by  Judge  Kellogg  In  the  within  action. 
Dated  May  9th.  1908.  Hhnm  O.  TodA,  At- 
torney for  Defendant  To  Andrew  J.  NelUa^ 
Attwney  f<v  Plaintiffs."  The  office  address 
of  the  attorney  for  the  defendant  was  nel* 
ther  added  to  his  signature,  nor  dsewhere 
stated,  and  the  other  "particulars"  leqidred 
by  sections  417  and  421  of  the  Code  of  Civil 
Procedure  nowhere  appeared.  The  attorney 
tot  the  pialntiffa  did  not  return  the  papas 
so  served  on  falm,  hot  retained  them  without 
objection,  so  tar  as  appears.  No  other  at* 
tempt  to  appear  in  the  action  was  made  by 
or  in  behalf  of  the  defmdant  until  after  Blay 
14,  1803,  when  Jodgment  by  default  was  en- 
tered In  favor  of  the  plaintiffs  for  the  amount 
demanded  In  ttie  craiplalnt  with  costs.  An 
execution  was  at  once  Issued,  and  a  levy 
tbereouder  promptly  made  upon  the  property 
of  the  defendant.  The  Judgment  vras  vacat* 
ed  on  motion  of  the  defendant  made  at  Spe- 
dal  Term,  on  notice,  as  Irregularly  entered 
in  disregard  of  said  order.  Upon  appeal  to 
the  Appellate  Division  the  order  granting 
said  motion  was  affirmed,  but  leave  to  ap- 
peal to  this  court  was  duly  given  and  the 
following  question  certified  to  ns  for  dedalon: 
"Afta  the  granting  and  service  of  the  order 
of  Mr.  Justice  John  U,  Kellogg  on  the  &th 
day  of  May,  1903,  were  plaintiffs  authorised 
to  enter  Judgment  as  upon  default  before  the 
time  to  answer,  as  extended  by  said  ordn, 
expiredr 

The  last  day  to  answo-,  according  to  the 
summons,  was  on  May  13th,  and  judgment 
was  entered  on  May  14th,  although  an  order 
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extending  tba  time  to  auBwer  for  20  days 
bad  been  made  and  served.  Tbe  plaintUCs 
claim  that  tMs  practice  was  regolar,  npon 
the  ground  that  the  defendant  had  made  no 
lawful  appearance  In  the  action,  that  tbe  or- 
der extending  the  time  to  answer  did  not 
extend  the  time  to  appear,  and  that  judg- 
ment was  properly  entered  for  d^ault  in  ap- 
pearing. They  insist  that  tbe  course  pur- 
sued by  them  Is  authorized  by  certain  sec- 
tions of  the  Code  of  OiTll  Procedure,  which 
we  will  briefly  examine: 

Section  41S,  In  prescribing  tbe  form  <rf  a 
sommons,  contains  a  notice  to  the  defendant 
that  In  case  of  bis  "failure  to  appear  or  an- 
swer" within  the  time  provided,  "Judgment 
will  be  taken  against"  him  "by  default  for 
tbe  relief  demanded  in  the  complaint"  Sec- 
tion 421  provides  that  "the  defendants  ap- 
pearance must  be  made  by  serving  upon  the 
plalntifTs  attorney,  within  twenty  days  after 
•errlce  of  the  summons,  exclusive  of  the  day 
of  service,  a  notice  of  appearance,  or  a  copy 
of  a  demmrer  or  of  an  answer.  A  notice  or 
pleading  so  served,  must  be  subscribed  by 
the  defendant's  attorney,  who  must  add  to 
fais  signature  bis  office  address,  with  the  par* 
tlcnlars  prescribed  in  section  417  • 
conceralDg  tbe  otRce  address  of  the  plain- 
tiff's attorn^."  Section  1212  authorizes 
Judgment  by  default  in  certain  actions  on 
contract,  "If  the  defendant  has  made  default 
in  appearing,"  and  also  *1f  the  defendant 
bas  seasonably  appeared,  but  tias  made  de- 
faalt  In  pleading."  According  to  section  781, 
**wb«>Q  the  time,  within  which  a  proceeding 
In  an  actitm,  after  Its  commencement,  must 
be  taken,  bas  begun  to  run,  and  has  not  ex- 
pired, it  may  be  enlarged,  upon  an  affidavit 
showing  grounds  therefor,  by  the  court,  or 
by  a  judge  authorized  to  make  an  order  in 
the  action."  Such  an  order  "may  be  made 
by  any  judge  of  tbe  court,  In  any  part  of  the 
«tate."  Section  772.  An  appearance  may  be 
made  by  tbe  service  of  a  formal  notice,  or 
a  copy  of  an  answer,  or  a  copy  of  a  demurrer. 
Section  421.  As  an  answer  is  an  appear- 
■nce^  an  e]^enidon  of  tbe  time  to  answer  la 
neceoarlly  an  extension  of  the  time  to  ap- 
pear, and  wODld  be  useless  without  it.  Un- 
less an  appearance  has  already  been  made, 
an  answer  cannot  be  anred  without,  thereby 
effecting  an  appearance,  and  bence  the  right 
to  anawor  Includes,  by  implication,  tbe  right 
to  appear.  If  an  answer  Is  sorved' within 
the  20  days  prescribed  hy  the  summons,  but 
without  a  formal  notice  of  appearance.  Judg- 
ment cannot  be  entered  upon  tbe  expiration 
of  said  period  for  default  In  appearing,  be- 
canse  an  appearance  goes  with  the  answer, 
as  a  part  of  it  It  la  Impossible  to  answer 
without  appearing,  for,  by  command  of  tbe 
statute,  service  of  a  copy  of  an  answer  Is 
Ipso  facto  an  appearance.  The  order  en- 
larging tbe  time  to  answer  carried  with  It 
tbe  right  to  do  whatever  could  be  done  by 
tbe  service  of  an  answer.  The  practice  Is 
cenera]  to  obtain  time  to  answer,  whether 


by  order  or  stipulation,  without  expressly  in- 
cluding in  ei^er  the  right  to  appear,  yet 
never  before  in  our  experience  has  it  been 
claimed  that  for  this  reason  jut^ment  might 
be  entered  for  default  in  appearing,  notwith- 
standing tbe  extension  of  the  time  to  plead. 
UniTosal  practice  Is  generally  correct  prac- 
tice, because  it  is  sanctioned  by  the  Judg- 
ment of  the  entire  bar.  When  a  statute 
regulating  a  subject  cbming  wltbln  the  dally 
experience  of  almost  every  lawyer  in  the 
state  tias  been  In  force  for  more  than  20 
years,  but  has  nev^  been  held  by  tbe  courts 
or  acted  upon  by  attorneys  as  authorizing  a 
certain  act  it  is  safe  to  conclude  that  an- 
tbority  for  such  an  act  does  not  come  wltbln 
the  Intention  of  tbe  Legislature. 

We  think  that  the  defendant  was  not  in 
default  in  any  respect  and  that  tbe  prac- 
tice pursued  by  tbe  pUiIntlffs  was  irregular. 
Tbe  order  should  tbereffwe  be  affirmed,  with 
costs,  and  the  qnestlon  certified  answered  Id 
tbe  negative. 

PARKBB,  G.  J.,  and  0*BRIBN.  BART- 
LBTT,  MARTIN*  OULLBN.  anA  WBBNBB, 

JJ.,  concur. 


Orctor  affirmed. 


(177  N.  T.  M4) 

DUNK  V.  DUNK. 
(Court  of  Appeals  of  New  York.  Jan.  38;  IfNM.) 

SSCUBITT  FOH  C0BT8. 

1.  Under  Code.  S  S276,  providing  that  at  any 
time  after  the  allowance  of  an  undertaking  to 
secure  costs  given  by  order  of  court  the  court 
OD  H  showing  that  the  uodertaluDg  filed  is  in- 
sulllcient  must  make  an  order  requiring  plaiu- 
tiS  to  give  an  additional  uudertakiug,  if  the 
first  undertaking  Is  voluntarily  given  without 
any  order  reqairiog  it,  after  service  of  a  notice 
of  motion  therefor,  which  was  abandoned^  the 
court  has  no  power  to  require  an  additional 
undertaking. 

Bartlett  and  Vaun,  JJ.,  dlssenttng. 

Appeal  from  Supreme  Court.  Appellate  Di- 
vision, Third  Department 

Action  by  Alfred  O.  Dunk  against  Bllza 
Dunk,  executrix.  From  an  order  of  the  Ap- 
pellate Division  -(85  N.  Y.  Supp.  26)  revers- 
ing an  order  requiring  plalntlfC  to  give  ad- 
ditional security  for  costs,  defendant  ap- 
peals. Affirmed. 

David  H.  Carver  and  Israel  T.  Deyo,  for 
appellant  Harry  O.  Walker,  for  respondent 

0*BRIBN,  J.  Tbe  order  from  which  this 
appeal  is  taken  was  made  on  the  3d  day  of 
February,  1903,  and  requited  the  plaintiff  to 
give  additional  security  for  costs  In  tbe  sum 
of  $760.  The  learned  court  below  upon  ap- 
peal reversed  this  order,  and  from  that  deci- 
sion the  case  comes  here.  No  appeal  will 
lie  to  this  court  as  matter  of  right  from 
such  an  order;  but  the  appeal  is  allowed 
by  the  learned  court  below,  and  tbe  follow- 
ing question  has  been  certified  to  this  court: 
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"Had  the  Special  Term  tlie  power,  under 
section  8276  of  the  Code  of  CI7U  Procedure, 
to  srant  the  order  appealed  from  upon  the 
undisputed  facts  appearing  in  the  record?' 

The  undisputed  facts  referred  to  In  this 
case  are  these:  The  proceeding  was  for  the 
purpose  of  enforcing  a  disputed  claim  against 
the  estate  of  a  deceased  person.  The  ex- 
ecutor, In  the  administration  of  his  trust, 
advertised  for  claims  in  pursuance  of  the 
statute.  On  the  31st  day  of  December,  1898, 
the  plaintiff  presented  his  clslm,  duly  Tri- 
fled. It  was  rejected  by  the  executor,  and 
on  the  23d  day  of  May,  1899,  an  order  was 
made  referring  the  matter  In  controTersy 
to  a  referee,  who  rendered  tils  report  on  No- 
vember 24,  1902,  In  favor  of  the  defendant, 
and  Judgment  against  the  plalntUE  for  costs 
was  rendered  accordingly.  Tlie  plaintiff  Is 
a  nonresident  of  the  state,  and  soon  after 
the  reference  the  defendants  attorneys  serv- 
ed  notice  of  a  motion,  the  purpose  of  which 
was  to  procure  an  order  requiring  the  plain- 
tiff to  file  an  undertaking  in  the  sum  of  $250 
as  security  for  costs,  on  the  ground  that 
the  plaintiff  was  a  nonresident  On  the  23d 
of  April,  1900,  the  plaintiff  delivered  such 
an  undertal£ing  to  the  defendant  as  such 
security.  Some  time  in  the  montfi  of  Octo- 
t>er,  1001,  the  defendant's  attorneys  served 
a  notice  of  motion,  the  object  of  which  was 
to  require  an  additional  undertaking  for 
costs  on  the  ground  that  the  sum  specified 
in  the  first  undertaking  was  insufficient.  The 
plaintiff  thereupon  procured  to  be  executed 
such  an  undertaking,  and  delivered  the  same 
to  the  defendant,  which  was  accepted  with- 
out question.  No  order  was  ever  made  re- 
quiring the  plaintiff  to  give  either  of  these 
undertakings.  They  were  given  voluntarily 
upon  demand  of  the  defendant's  attorneys. 
They  were  not  filed  with  the  clerk,  and  tb^ 
was  never  any  allowance  of  the  same.  The 
undertakings  were  received  by  the  defend- 
ant's attorneys,  and  kept  and  retained  in 
their  safe  in  their  law  office.  The  referee 
reported  in  favor  of  the  defendant,  and  Judg- 
ment for  costs  was  rendered  against  the 
plaintiff  In  November,  1902— some  months 
before  the  order  in  question  was  made,  and 
before  it  was  noticed  for  a' hearing. 

The  ground  upon  which  the  learned  court 
below  reversed  the  order  was  that  the  case 
did  not  come  within  the  statute  requiring 
additional  security  for  costs.  Code,  SS  3268- 
3279.  The  provision  of  the  statute  upon 
which  the  defendant  relies  is  section  3276. 
The  material  part  of  tliat  section  reads  as 
follows:  "At  any  time  after  the  allowance 
of  an  undertaking  given  pursuant  to  such 
an  order"  the  court,  upon  a  showing  that 
the  undertaking  filed  is  insufficient,  must 
make  an  order  "requiring  the  plaintiff  to  give 
an  additional  undertaking."  This  is  the  only 
authority  which  requires  the  plaintiff  to  give 
additional  security,  and  it  will  be  seen  from 
the  language  of  the  statute  tliat  the  time 
when  such  additional  security  may  be  re- 


quired is  "at  any  time  after  the  allowance 
of  an  undertaldng  given  porsuant  to  sncb  an 
order."  What  the  learned  court  below  de- 
cided Is  that,  inasmuch  as,  upon  the  on  dis- 
puted facts  in  this  case,  no  order  was  ev« 
made  requiring  the  plaintiff  to  give  security, 
and  no  allowance  of  an  undertaking  given 
pursuant  to  such  an  order  was  ever  indorsed 
upon  the  papers  by  any  Judge,  there  waa  no 
authority  in  the.  statute  for  granting  the 
application.  It  Is  quite  clear  that  the  stat- 
ute does  not,  In  terms,  apply  to  a  case  where 
the  plaintiff  has  voluntarily  given  security 
In  the  form  of  an  undertaking  where  there 
was  no  order  of  the  court  requiring  it,  or 
any  allowance  of  the  same.  But  it  is  said 
that  this  court  should  enlarge  the  language 
of  the  statute,  and  read  into  It  words  which 
the  lawmakers  have  not  used.  That  la  to 
say,  we  should  construe  tbe  statute  in  the 
same  way  as  if  it  read  as  follows:  "At  any 
time  after  the  allowance  of  an  undertak- 
ing given  pursuant  to  such  an  order,  or  at 
any  ttme  after  an  undertaking  hss  been  vol- 
untarily given,  without  any  order  or  allow- 
ance," then  additional  security  may  be  re- 
quired. The  statute  is  a  very  plain  one,  free 
from  all  ambiguity  whatever;  and  it  would 
be  simply  Judicial  legislation  to  hold  that  we 
ought  to  reverse  the  court  below  on  the 
ground  that  the  case,  though  not  within  the 
language,  must  be  within  the  spirit,  of  the 
statute. 

The  question  Involved  in  the  appeal  Is  a 
matter  with  respect  to  the  practice  in  the 
Supreme  Court  In  such  cases,  and  since  the 
learned  court  below  has  consti  jed  the  stat- 
ute according  to  Its  plain  terms,  we  do  not 
think  that  this  court  should  interfere  with 
the  decision  by  enlarging  the  language  which 
the  Legislature  has  selected  in  the  eoact- 
ment  of  the  law.  Moreover,  the  decision  be- 
low is  In  accordance  with  the  precedents  la 
this  court  Indeed,  the  question  lias  already 
been  disposed  of  by  one  of  our  own  decisions. 
In  the  case  of  Republic  of  Honduras  v.  Soto, 
112  N.  Y.  310.  19  N.  S.  845,  2  Lu  B.  A.  612. 
8  Am.  St  Rep.  744,  this  court  reversed  an 
order  of  the  court  below  which  required  the 
plaintiff  to  give  additional  seciurlty  after  it 
had  made  a  deposit  of  $250  in  money  to  lien 
of  an  undertaking.  It  was  held  that  the 
court  had  no  power  to  make  such  an  order, 
as  the  case  was  not  one  withto  the  terms  of 
the  statute.  The  court  In  that  case  was  In- 
vited, as  it  is  in  this,  to  enlarge  the  language 
of  the  section  in  order  to  conform  to  what 
was  supposed  to  be  the  intention  of  the 
Legislature;  but  it  declined  to  do  so.  A  de- 
posit of  money.  In  such  cases,  takes  the  place 
of  an  undertaktog;  and  there  was  just  as 
much  reason  In  that  case  as  there  Is  in  tliis 
to  attempt  to  enforce  wtiat  Is  claimed  to  be 
the  spirit  of  the  law  by  incorporating  Into 
the  statute  words  which  are  not  found  there. 
Indeed,  that  was  a  very  much  stronger  case 
for  compelling  the  pUintlff  to  fflve  additional 
security  than  the  one  at  bar.  There  a  fotelgn 
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Bovernment  brougbt  a  tnlt  In  our  courts,  anA 

nuide  a  deposit  of  $250  only;  aud  it  was 
held  that  that  was  the  only  security  the  de- 
fendant could  require.  Here  the  plaintiff  baa 
already  given  two  undertakings,  which 
amount  to  $750.  There  Is  no  claim  that  the 
sureties  are  not  responsible,  or  that  the 
plaintiff  himself  Is  insolTeuL  If,  In  this 
case,  the  plaintiff  bad  deposited  $750  tn 
money,  instead  of  giving  the  two  bonda,  the 
case  would  then  be  absolutely  Identical  with 
the  one  cited.  A  few  extracts  from  the  opin- 
ion in  that  case  will,  I  think,  furnish  a  com- 
plete answer  to  the  defendant's  contention: 
"We  are  of  the  opinion  that  when  a  deposit 
of  money  has  once  been  made  the  court  has 
no  authority  to  require  an  undertaking,  and 
whether  the  plaintiff  shall  give  an  undertak- 
ing in  the'flrst  instance  depends  solely  upon 
his  election.  If  he  then  makes  a  deposit  the 
court  cannot  afterwards  require  any  further 
security  to  be  given.  The  statute  is  explicit 
and  unambiguous,  and  there  is  no  room  or  oc- 
casion for  Interpretation.  To  require  a  plain- 
tiff under  this  statute  to.  file  an  trndertaklng 
after  be  lias  made  a  deposit  would  be  an  ex- 
ercise of  the  power  of  legislation,  and  not  a 
matter  of  Judicial  construction.  •  •  • 
The  argument  that  the  case  is  within  the 
spirit  of  the  provisions  authorizing  additional 
security  is  without  force  in-  view  of  the  ab- 
sence of  language  providing  for  It^  and  also 
the  presence  of  language  which,  by  clear  Im- 
pllcaMon.  excludes  it.  It  Is  always  compe- 
tent for  the  Legislature  to  speak  clearly  and 
■withont  equtvoeaUon.  and  It  is  safer  for  the 
judicial  department  to  follow  the  plain  In- 
tent and  obvious  meaning  of  the  act,  rather 
than  to  speculate  upon  what  might  have 
been  the  views  of  the  Legislature  in  the  emer- 
gency which  may  have  arisen.  It  is  wiser 
«nd  safer  to  leave  to  the  legislative  de- 
partment to  supply  a  supposed  or  actual  casus 
omissus  than  attempt  to  do  It  by  judicial 
construction."  In  this  case  there  Is  no  occa- 
sion for  straining  or  supplying  words  in  or- 
der to  execute  what  is  called  the  spirit  of 
the  statute.  The  plaintiff  may  neglect  or  re- 
fuse to  comply  with  an  order  of  the  court  re- 
quiring him  to  give  security  for  costs,  and 
the  only  penalty  that  he  is  subjected  to  in 
such  a  case  Is  the  liability  to  have  his  com- 
plaint dismissed.  It  will  be  seen  that  in 
this  case,  long  before  any  application  was 
made  for  this  order,  the  case  had  been  de- 
cided, and  Judgment  entered  against  the 
plaintiff;  so  that  his  complaint  is  already 
virtually  dismissed.  This  is  really  an  appli- 
cation to  compel  the  plaintiff  to  give  security 
for  the  payment  of  a  judgment  rendered 
against  him.  There  Is  nothing  to  prevent  the 
defendant  from  proceeding  to  enforce  his 
judgment.  As  already  remarked,  there  is  no 
claim  that  the  plaintiff  is  insolvent,  or  unable 
to  respond  to  the  demand.  The-provisions  In 
regard  to  security  for  costs  were  not,  I  think, 
ever  intended  to  apply  to  such  a  case.  If 
the  plaintiff  bad  appealed,  the  defendant,  tty 


enforcing  his  Judgment  in  the  usual  way, 
could  compel  him  to  stay  the  execution  of  the 
Judgment  in  the  usual  way;  and  under  these 
circumstances  It  la  wiser  and  safer  to  follow 
precedents  than  to  help  the  defendant  out 
by  judicial  legislation. 

I  think  the  order  appealed  from  should  be 
offlrmed,  with  costs. 

BARTLETT,  J.  (dissenting).  The  provi- 
sions of  the  Code  of  Civil  Procedure  relating 
to  security  for  costs  should  be  liberally  con- 
strued. The  defendant'a  attorney,  on  the 
ground  of  plaintiff's  nonresldence.  served  no- 
tice of  motion  asking  security  for  costs,  and 
later  another  notice  of  motion  demanding  in- 
creased security.  On  both  occasions  plaintiff 
gave  the  security  so  demanded  without  de- 
fending the  motions.  'A  third  motion  after 
appeal  taken  to  the  Appellate  Division  was 
made  for  further  security  for  costs,  and  an 
order  duly  granted  by  the  Special  Term  di- 
recting the  undertaking  to  be  filed.  This  or- 
der was  reversed  by  the  Appellate  Division, 
and  we  are  asked  to  review  the  latter  deci- 
sion. The  sole  ground  for  reversal  Is  that 
in  the  first  two  motions  (or  security  orders 
were  not  entered,  the  plaintiff  furntsbing  un- 
dertakings without  that  formality.  In  each 
cade  motion  papers  bad  been  duly  served  and 
the  proceeding  was  pending  when  undertak- 
ings were  given,  and  it  seems  to  me  a  nar- 
row and  unreasonable  construction  to  hold 
that  this  failure  to  enter  orders  when  plain- 
tiff voluntarily  gave  the  proper  undertakings 
In  pending  motion  proceedings  deprives  the 
defendant  of  the  statutory  provisions  under 
which  he  was  pursuing  his  remedy  In  a  prop- 
er manner.  The  plaintiff  swears  on  Informa- 
tion and  belief  that  neither  undertakinjg  was 
filed.  The  second  undertaking  furnished  by 
plaintiff  states  that  the  first  one  was  duly 
executed  and  filed.  The  case  of  Republic  of 
Honduras  v.  Soto,  112  N.  Y.  310.  19  N.  E. 
845,  2  L.  R.  A.  642,  8  Am.  St  Rep.  744, 
has  DO  application  to  section  3276  of  the  Code 
of  Civil  Procedure,  as  amended  In  1891. 
Laws  1891,  p.  345,  c.  161.  The  case  cited  was 
decided  in  January,  1889,  and  was  dealing  with 
that  section  when  It  did  not  contain  any  pro- 
vision as  to  the  payment  of  money  Into 
court,  as  did  section  3272,  at  that  time,  In 
reference  to  giving  original  security.  In  1891 
section  3276  was  amended  tn  four  different 
places  so  as  to  couple  with  the  provisions  re- 
lating to  an  undertaking  additional  enact- 
ments covering  the  case  where  there  should 
be  payments  of  money  Into  court.  This  sec- 
tion deals  exclusively  with  proceedings  for  an 
order  to  give  additional  security. 

The  order  appealed  from  should  be  re- 
versed, with  costs. 

PARKER.  C.  J.,  and  MARTIN,  CULLEN, 
and  WERNER,  JJ.,  concur  with  O'BRIEN,  J. 
VANN,  J.,  concurs  with  BARTLETT,  J, 

Order  aflSrmed. 
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BLINN  r.  SCHWARZ  et  ftL 
(Court  of  Appeals  ot  New  York.  Jan.  26, 1804.) 

INSAMB  PERSON-DBED-VALroiTY— RATIFICA- 
TION—EJECTMENT— KLBCTION. 

1.  The  deed  ot  sd  iDsaofl  persoo  is  Dot  abso- 
lutely Toid,  but  TOidabI«»  at  his  election,  on 
recoTerr  of  hla  reaeon,  and  has  Call  force  and 
effect  mitU  his  option  to  declare  it  void  la  exar- 
daed. 

2.  In  ejectment,  by  a  person  wbo  was  Insane 
at  tbe  time  of  Uie  execution  ot  the  deed,  to 
recover  the  property  conveyed,  the  fact  of  such 
Insanity  is  immaterial,  where  the  evidence 
shows  that  he  ratifled  the  deed  after  lesaining 
bis  reason, 

8.  Plaintiff  In  ejectment  sued  to  recover  the 
land  on  the  ground  that  the  deed  had  been 
execnted  while  be  was  iDsaoe,  and  defendant 
offered  in  evidence  a  comj^laint  in  a  previous 
action  brought  by  tbe  plaintiff  against  his  agent, 
appointed  by  power  of  attorney  executed  while 
be  was  Insane,  to  recover  from  the  agent  tbe 
conaideration  for  the  property  conveyed  which 
he  had  received.  Tlie  action  against  the  agent 
was  pending  at  the  time  of  tbe  trial  of  the 
ejectment  action.  Held  that,  plaintiff  having 
elected  to  sae  for  the  money,  the  allegatioos  of 
the  complaint  in  the  action  agaiiut  tlie  agent 
are  material  on  the  qnestion  of  rptlflcation. 

Appeal  from  Supreme  Court,  Appellate  Dl- 
Tlslon,  First  Department. 

Action  by  Christian  Bllnn  against  Jolla 
Schwarz  and  others.  From  a  judgment  of 
tbe  AppeUate  DirlsloD  (71  N.  Y.  Supp.  343) 
overruling  plaintiff's  exceptions,  denying  mo- 
tion for  a  new  trial,  and  dlrectiDg  judgment 
for  defendants,  plaintiff  appeals.  Affirmed. 

By  her  answer  to  a  complaint  In  ejectment, 
the  defendant  Julia  Schwarz  denied  that  she 
wrongfully  withheld  the  land  lo  question 
from  the. plaintiff,  and  alleged  that  she  was 
in  possession  thereof  by  virtue  of  a  deed  ex- 
ecuted to  her  by  him  on  the  31st  of  March, 
1^,  in  consideration  of  $78,(XK>  paid  by  her, 
and  to  the  extent  of  $54,000  applied  to  dis- 
cbarge mortgages  tliat  were  Hens  on  the 
property.  The  plaintiff,  by  his  reply,  al- 
leged that  be  had  no  knowledge  or  recollec- 
tion of  having  signed  or  acknowledged  the 
deed  purporting  to  cooTey  said  property; 
denied  that  he  ever,  In  person  or  otherwise, 
delivered  the  deed  or  received  the  considera- 
tion; averred  that  be  was  insane  at  the  date 
of  the  alleged  conveyance,  and  that  the  said 
Julia  Schwarz  took  advantage  of  his  condi- 
tion by  procuring  his  signature  "to  a  certain 
paper  purporting  to  be  a  deed  of  the  prem- 
ises" described  in  the  complaint. 

On  the  26th  of  September,  1887,  the  prem- 
ises In  question  were  conveyed  to  the  ptain- 
tUt,  who  entered  Into  possession  thereof,  and 
so  remained  until  March  31,  1890.  On  the 
same  day  lie  made  and  d^vered  to  bis  gran- 
tor six  purchase-money  mortgages  upon  the 
property  to  secure  the  sum  of  $66,000  In  all. 
On  the  3lBt  of  March.  1800.  a  deed,  dated 
and  acknowledged  ttiat  day,  made  tbe 
plaintiff  and  bis  wife  to  tbe  defendant  Julia 
Schwarz,  purporting  to  convey  tbe  premises 

K  L  Sm  Dwds,  vol.  IS,  Cent.  DIs.  |  M;  Ibisjm 
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described  in  the  omiplalu^  was  recorded  Id 
the  office  of  the  register  at  the  county  of  New 
York.  Since  that  date  Julia  Schwarz  baa 
been  la  possession  of  said  premises,  "clalm- 
ine  to  be  tbe  owner  thereof  under  and  pnr^ 
suant  to  the  tenor  of  said  deed." 

Bvldence  was  eiven  tending  to  show  that 
"from  about  the  Ist  of  January,  ISOO,  until 
within  a  few  months  from  tbe  time  he  was 
discharged  from  a  sanitarium  in  1885,"  the 
plaintiff  was  Insane,  his  mind  a  blank,  **and 
be  knew  nothing  whaterer  of  signing  any 
papers  or  of  anything  else  which  occurred 
during  that  time."  It  does  not  appear  that 
an  Inquisition  was  made,  or  that  tbe  plain- 
tiff was  ever  adjudged  insane.  The  plaintiff 
was  sane  when  he  brought  this  action  on  the 
25th  of  October,  1897,  and  also  when,  prior 
therett^  he  brought  an  action,  whicti  Is  still 
pending  and  undetermined,  against  one  Hen- 
ry Ungrlch,  alleging  In  bis  complaint  therein, 
verified  Ju^  2, 1897,  that  on  or  about  the  I7th 
of  February,  1800,  he  was  engaged  in  the 
business  of  buying  and  selling  real  estate, 
and  owned  85  parcels  of  real  property  in  the 
city  of  New  York,*  Including  those  In  qnes- 
tion; that  at  the  date  last  named,  being  obli- 
ged by  ill  health  to  withdraw  from  business, 
he  appointed  said  Ungrlch  "his  agent  and 
trustee,"  through  a  written  power  of  attorn 
ney.  "the  exact  manner  and  form"  of  wbldi 
he  was  unable  to  state;  that  on  the  16tb 
of  April,  1800.  he  executed  a  secraid  power  of 
attorney,  a  copy  of  which  was  annexed  to 
said  complaint,  and  reappointed  said  Ungrlch 
bis  "agent  and  trustee,"  with  further  and  en- 
larged powers  to  act  for  him  in  the  manage- 
ment of  his  business;  that  said  Ungrlcb  ac- 
cepted the  agen<7  and  trust,  entered  into  the 
possession,  control,  and  management  of  tbe 
property,  Including  that'  now  In  question, 
and  from  time  to  time  sold  and  disposed  of 
"cortaln  of  the  said  property,  if  not  all,**  and 
received  the  consideration  therefor;  that  said 
Ungrlcb  abused  the  trust  and  confidence  re- 
posed in  him  by  the  plaintiff,  and  confided  to 
him  by  said  powers  of  attorney,  by  selling 
some  of  tbe  pn^erty  to  his  retires  at  leas 
than  It  was  worth,  and  other  parcels  at  prices 
below  what  at  or  about  the  time  he  was  ac- 
tually offered  tm  tbe  same;  that  he  failed 
to  use  due  diligence  and  discretion,  and  acted 
In  a  manner  injnrtons  to  the  plaintiff's  Inter- 
ests and  rights;  that  be  retained  and  used 
the  moneys  received  by  him  for  his  own  oae 
and  benefit,  and  made  large  and  secret  prof- 
its In  the  management  of  the  plaiutlfTs  prop- 
erty, to  his  great  damage;  that  said  powers 
of  attorney  bad  never  been  revoked,  and  said 
Ungrlcb  was  still  tn  full  charge  of  the  af- 
fairs of  the  plaintiff  that  were  intrusted  to 
him  at  tbe  time  of  the  execution  of  the  first 
power  of  attorney;  that  he  had  never  paid 
to  tbe  plaintiff  any  ot  tbe  moneys  received 
by  him  for  the  property  sold,  and  bad  never 
accounted  therefor,  or  for  any  of  his  acts  or 
dealings  in  connection  therewith;  that  tlie 
plaintiff  was  not  able  to  resume  active  pai>> 
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Udpation  In  business  affairs  until  od  or  about 
October,  1895,  aince  which  time  he  had  fre- 
quently demanded  of  said  Ungrlch  an  ac- 
couDtiDg  for  the  moneys  received  by  him, 
and  for  hia  acts  and  dealings  in  the  execu- 
tion of  the  agency  and  trust  conferred  upon 
him;  that  an  accoautliig  was  necessary,  up- 
on which  "there  will  be  found  to  be  equitably 
due  and  owing  from  [said  Ungrlch]  to  this 
plaintiff  a  large  amount  ot  money,  which 
should  be  decreed  to  be  paid  by  [him]  to 
plainUff."  The  prayer  for  Judgment  was 
"that  the  defendant  be  directed  to  make  dls- 
coTery  of,  and  to  account  to  plaintiff  for,  the 
moneys  and  other  valuable  considerations 
received  by  [him]  in  trust  for  the  plaintiff 
while  acting  as  agent  and  trustee  of  plahi- 
tlff,  and  had  and  retained  by  him  tor  hie  own 
use  and  benefit,  and  for  [his]  profits  made  In 
.the  course  of  his  management  plalntlff*8 
property  and  business,  and  for  all  of  his 
transactions  as  agent  and  trustee  of  plain- 
dff,  and  for  soch  othor  and  further  relief," 
etc. 

The  defendant  Schwan  paid  to  said  Ung- 
lich  ^7,750  as  consideration  for  the  deed 
to  her  of  the  property  In  question,  and  there 
was  no  evidence  of  a  return  or  offer  to  re- 
turn the  same  to  her,  or  that  she  had  notice 
of  the  plaintiff's  cmdltlon  when  she  made 
the  payment  By  a  power  of  attorney  dat- 
ed, execided,  and  acknowledged  i^urll  16b 
189(^  Uie  plaintiff  appointed  Henry  Ungrlch 
bla  true  and  lawful  attorney  "to  grant,  ba^ 
gain  and  aell  all  and  every,  the  real  estate 
and  property  which  I  own,  have  owned  and 
posaeaaed,  wheresoever  situate  or  any  part 
thereof,  for  such  price  and  upon  such  terms 
as  to  hhn  shall  seem  meet,  and  for  me  end 
In  my  name  to  make,  encute,  acknowledge 
and  deUver  good  and  auffldent  deeds  and 
conveyances  fbr  the  same";  to  borrow- such 
sum  or  suma  of  money  'iipon  the  security 
of  my  said  estate  and  propertT"  as  he  shall 
fkom  time  to  tltqe  deem  proper  and  to  ex- 
ecute bonds  and  mortgages  to  secure  the 
same;  to  lease  tbe  propertr,  and  exercise 
general  control  and  supnvlslon  of  the  same; 
to  prevent  trespass,  waste  or  other  Injury 
thereto;  to  purchase  and  sell  for  cash  or 
on  credit  all  such  artldes  and  proper^  as  he 
may  deem  useful  and  proper  as  omnected 
with  my  estate,  business  and  property,  both 
real  and  personal;  to  -^Iga  and  endorse  notes 
and  drafts,  state  and  adjust  accounts,  sue 
and  compromise  claims  and  "take  the  gen- 
eral management  of  my  affairs,  property  and 
tmalnees."  The  power  ot  attorney  dated  Feb- 
ruary 14, 18D0^  was  substantially  to  the  same 
eflCect;  as  to  the  right  to  sell,  convey,  bor- 
row, mort^;^^  rae,  compound,  and  lease; 
"to  enrdse  the  general  control  and  supers 
vision  of  all  my  lands  and  tenements  *  •  • 
and  to  do  all  and  every  act  and  thing  In 
and  about  my  said  property  for  the  keep- 
ing, conveyandn^  mortgagiog  and  leasing 
^  the  same  as  I  might  or  could  do." 

At  the  dose  of  the  evidence  the  court  dt 


revted  a  verdict  In  favor  of  the  defendant! 
and  against  the  plaintiff.  To  tills  direction 
the  plaintiff  excepted,  and  asked  to  have  the 
question  of  the  plalntUTs  Insanity  at  the 
time  of  the  maldng  of  the  deed  to  the  de- 
fendant Schwarz  submitted  to  the  jury;  but 
the  conrt  declined,  and  an  exception  was  tak- 
en. No  other  request  or  motion  was  made 
by  or  In  behalf  of  either  party.  The  court 
ordered  the  exceptions  to  be  heard  in  the 
first  Instance  by  the  Appellate  Division,  which 
overruled  the  same,  and  ordered  Judgment 
to  be  entered  upon  the  verdict  In  favw  of 
the  defendants. 

George  Newell  Hamlin,  George  B.  Lester, 
and  Harmon  S.  Graves,  for  appellant.  Ed* 
ward  W.  S.  Johnston  and  Edward  P.  Orr^ 
for  respondents. 

TANN,  J.  (after  stating  the  facts).  The 
deed  In  question  and  both  juwers  of  attor- 
ney were  executed  1^  the  plaintiff  when 
he  was  of  unsound  mind  and  Incapable  of 
attending  to  his  affaire,  as  the  Jury  might 
have  found.  About  two  years  and  a  half 
after  he  recovered  ills  mind  he  sued  bis  agent 
and  trustee  for  a  general  accounting,  and 
the  allegations  of  his  complaint  would  have 
permitted  the  recovery,  among  other  moneys, 
of  the  sum  of  f 77,760  paid  by  the  defendant 
Julia  Sdiwari  upon  the  purchase  of  the 
property  in  question.  The  plaintiff  did  not 
allege  In  his  complaint  in  that  action  that 
his  agent  had  received  that  sum,  or  any  spe- 
cific money;  and  it  does  not  expressly  ap- 
pear that  he  knew  when  he  brought  the  ac- 
tion what  sums  had  been  paid,  or  under  what 
drcnmstancea,  or  for  what  property.  After 
that  complaint  had  been  put  la  evidence  by 
the  defendants,  however,  the  burden  was  tq>- 
on  the  plalntUE  of  explaining  the  same,  or 
of  showing  what  he  could  in  answer  thereto, 
but  the  rec(nd  contains  nothing  upon  the  sub- 
ject. As  he  liad  never  been  adjudged  a  luna- 
tic, he  could  not  proceed,  on  the  assumption 
that  he  was  Insane^  as  he  alleged,  for  that 
was  a  question  for  the  Jury.  The  lapse  nt 
time  between  his  recov^y  and  his  act  has 
an  Important  bearing  upon  what  he  Is  pre- 
sumed to  have  known.  While  neither  power 
of  attorney  spedflcally  eov^ed  the  receipt 
of  money  paid  In  consideration  of  property 
conv^ed  by  the  platotiff  in  person,  still  the 
general  powers  were  Immd  enough  to  autluv- 
Ixe  the  agent  and  trustee  to  ccrilect  the  same. 

Although  -the  plaintiff  in  the  actton  now 
before  us  excepted  to  the  direction  of  a  ver^ 
diet  In  favor  of  the  defendants,  he  did  not 
rest  there,  but  asked  to  have  the  question 
of  his  Insanity  at  the  time  of  the  making 
of  the  deed  to  Mrs,  Schwan  submitted  to  the 
Jury.  He  did  not  ask  to  go  to  the  Jury  on 
the  whole  case,  or  upon  any  other  question; 
and  by  requesting  that  the  question  of  in- 
sanity, only,  should  be  submitted,  he  waived 
the  right  to  have  the'  question  of  ratification, 
so  far  as  it  was  one  of  fact,  sent  to  th4 


Digitized  by 


Google 


60  NOBTHEASTBRN  BBPOBTBR. 


fKX. 


JUT7.  The  eTldence  warrants  the  conctust(Hi 
tbat  the  plaintiff  ratified  the  act  of  bis  agent, 
as  well  as  bis  own,  with  reference  to  the 
deed  under  conslderatlont  provided  the  deed 
and  the  powers  of  attorney  were  not  abso- 
lutely Told,  but  merely  voidable.  As  we 
must  assume  that  the  plaintiff  was  Insane 
when  he  executed  those  instrumenta,  we  thus 
reach  the  principal  question  presented  by  the 
record— as  to  whether  the  contract  of  a  per- 
son actually  Insane,  but  never  so  adjudged. 
Is  void,  or  merely  voidable,  at  his  election. 

Using  the  term  In  Its  exact  sense,  and  lim- 
iting it  to  the  parties  themselves,  a  void  con- 
tract Is  binding  upon  neither,  and  cannot 
be  ratified.  Even  If  ratified  in  form  by  twth. 
It  would  be  a  new  contract,  and  would  take 
^ect  only  from  the  date  of  the  attempt  at 
ratification.  A  voidable  contract,  on  the 
other  hand,  binds  one  party,  bnt  not  the  oth- 
er, who  may  ratify  or  rescind  at  pleasure. 
The  word  ''void,"  however,  is  used  both  in 
statutes  and  in  decisions  of  the  courts  with 
several  meanings,  and  seldom  with  the  exact 
one.  This  Is  illustrated  by  an  opinion  ot  the 
Court  of  Errors,  from  which  we  extract  the 
following:  "A  thing  is  void  which  Is  done 
against  law,  at  the  very  time  of  doing  it, 
and  where  no  person  is  bound  by  the  act; 
bnt  a  thing  la  voidable  wtiich  is  done  by  a 
person  who  ought  not  to  have  done  it,  but 
who  nevertheless  cannot  avoid  it  himself  aft- 
er it  is  done.  Bacon  classes  under  the  head 
of  acts  which  are  absolutely  void,  to  all  pur^ 
poses,  the  bond  of  a  feme  corert,  an  Infant, 
and  a  person  non  compos  mentis,  after  an 
office  found,  and  bonds  given  for  the  perform- 
ance of  illegal  acts.  He  considers  a  fraudu- 
lent gift  void  as  to  some  persons  only,  and 
says  it  Is  good  as  to  the  donor  and  void  as 
to  creditors.  Whenever  the  act  done  takes 
effect  as  to  some  purposes,  and  Is  void  as  to 
persons  who  have  an  Interest  in  impeaching 
it,  the  act  is  not  a  nullity,  and  therefore,  in 
a  legal  sense,  Is  not  utterly  void,  but  merely 
voidable.  Another  test  of  a  void  act  or  deed 
is  that  every  stranger  may  take  advantage 
of  it,  but  not  of  a  voidable  one.  2  Leo.  218; 
Viner,  tit  'Void  and  Voidable,'  A,  pi.  11. 
Again,  a  thing  may  be  void  in  several  de- 
grees: (1)  Void,  so  as  If  never  done;  to  all 
purposes,  so  as  all  persons  may  take  ad- 
vantage thereof;  (2)  void  to  some  purposes 
only;  (3)  so  void  by  operation  of  taw  that 
he  who  will  have  the  benefit  of  it  may  make 
It  good."  Anderson  v.  Roberts,  18  Johns.  610, 
627,  9  Am.  Dec.  235. 

Contracts  to  defraud  creditors,  those  made 
under  duress  or  while  one  of  the  parties  was 
intoxicated,  and  tbe  like,  are  not  void,  but 
voidable,  at  the  option  of  the  injured  party, 
while  contracts  to  do  acts  forbidden  by  law, 
such  as  the  commission  of  crimes,  or  not  to 
do  acts  required  by  law,  such  as  refusing 
to  ot>ey  a  sul^pcuna,  are  utterly  void.  So  are 
contracts  of  insane  persons,  "made  after  an 
Inquisition  and  confirmation  thereof,  but  not 
when  made  before  office  found,  even  if  witb* 


in  the  period  overreached  by  the  finding  of 
tbe  Jury,  althotigh  they  are  presumed  to  be  so 
until  capacity  to  contract  Is  shown  by  satis- 
factory evidence."  Hughes  v.  Jones,  118  N. 
Y.  67,  73,  22  N,  Hi.  440,  6  U  R-  A.  637,  15 
Am.  St  Bep.  386.  In  Van  Deusen  t.  Sweet, 
61  N.  Y.  878,  relied  on  by  the  plaluUff,  the 
headnote  Is  misleading,  for  the  learned  judge 
writing  the  opinion  used  the  word  "void" 
with  a  fl^ble  meaning,  as  on  page  381  he 
•ays  that  the  deed  then  In  question  "was 
not  merely  voidable,  but  absolutely  void," 
and  in  tbe  third  sentence  following  that  "It 
would  have  been  competent  for  tbe  plaintiff 
to  have  shown  that  the  deed  was  voidable, 
If  that  tiad  been  necessary  to  defeat  the  de- 
fendant's claim.  See  Ptilllips  v.  Gorham,  17 
N,  Y.  270;  Lattin  v.  MeOarty,  41  N.  Y.  107." 
It  Is  evident  from  reading  the  entire  opinion 
that  the  court  had  in  mind  the  remedy  of  the. 
plaintiff  at  law  when  It  used  the  former  er 
pression,  and  the  rights  of  the  parties  in 
equity  when  It  used  the  latter.  Tills  case 
has  produced  some  confusion,  because,  ow- 
ing to  the  syllabus,  it  has  been  misunder- 
stood. In  Goodyear  Adams  (Sup.)  5  N.  T. 
Supp.  273:  Id.,  119  N.  Y.  650,  23  N.  B.  1149- 
also  relied  on  by  the  plaintiff,  It  was  held 
that  a  deed  executed  by  an  insane  person  Is 
absolutely  void  at  law,  but.  If  taken  in  good 
faith  and  for  a  valuable  consideration,  may 
be  upheld  In  equity. 

The  question  before  us  Is  not  whether  the 
deed  Is  void  at  law,  but  whether  it  is  void  in 
the  extreme  sense  of  the  word— not  only  at 
law,  but  in  equity,  so  that  there  was  noth- 
ing for  ratification  to  act  upon.  One  of  the 
defenses  pleaded  by  the  defendant  Scbwarz  Is 
of  an  equitable  nature,  as  she  alleged  tbe 
payment  of  a  consideration  of  178,000,  and 
that  $64,000  of  that  amount  was  applied  upon 
the  mortgages  on  the  property,  which  were 
satisfied  of  record.  I  think  the  true  rale  was 
suggested  by  the  great  English  commentator, 
when  be  said  that  "Idiots  and  persons  <tf 
nonsane  memory.  Infants,  and  persons  under 
duress,  are  not  totally  disabled  either  to  con- 
v^  or  purchase,  but  sub  mode  only,  for  their 
conveyances  and  purchases  are  voidable,  bat 
not  actually  void."  2  Black.  Com.  291. 
Chancellor  Kent  uses  similar  language  (2 
Kent's  Com.  461),  and  other  writers  lay  down 
substantially  the  same  rnle.  Mr.  Wharton, 
after  a  full  discussion  of  the  subject,  says 
tbat  '*the  true  rule  is  that  a  voidable  deed 
is  cajutble  of  ratification,  and  If  a  grantor, 
when  insane,  makes  a  deed,  and  should  afte^ 
wards,  in  a  lucid  Interval,  well  understand- 
ing tbe  nature  of  the  instrument,  ratify  and 
adopt  it  as  his  deed,  as  by  receiving  the  par- 
cbase  money  due  under  It^  this  would  give 
^ect  to  it,  and  rend»  it  valid  In  tbe  bands 
of  tbe  grantee."  Tbe  learned  author  cites 
many  autlioritles  in  support  of  this  position. 
1  Wharton's  Law  of  Contracts.  {  107,  p.  138. 
In  Bishop  on  Contracts,  Sf  873  and  874,  it  Is 
said:  "Plainly,  In  Justice,  the  same  party 
ought  ordlnarUy  to  be  holden,  whether  Iw 
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knew  o{  the  Insanity  or  not,  If  the  other  or 
his  representative  so  electa.  The  aathorltles 
on  this,  point  may  be  conflicting,  but  such  Is 
believed  to  be  the  better  doctrine.  This 
last  would  make  the  contract  voidable,  what- 
ever the  courts  should  hold  Its  other  conse- 
quences to  be.  *  *  *  In  general,  this  con- 
tract. Uke  an  Infant's,  may  he  ratified  or  dla- 
affirmed  by  the  insane  party's  guardian  or 
committee,  or  by  himself  during  a  ludd  In- 
terval or  on  becoming  sane,  or  after  his  death 
by  bis  proper  legal  representative."  In  Clark 
on  Contracts,  p.  268,  It  Is  laid  down  "as  ft 
general  or  almost  universal  rule"  that  the 
contracts  of  an  Infant  or  Insane  person  "are 
not  void,  but  simply  voidable  at  his  option, 
and  they  are  binding  on  the  other  party  if  he 
elects  to  hold  him."  In  Lawson  on  Contracts, 
fi  161,  the  rule  is  stated  in  this  language: 
"The  contract  of  an  insane  person  la  voidable 
at  his  option,  and  therefore  one  may  prove 
in  avoidance  of  his  contract  that  be  was  non 
compos  mentis  when  he  entered  into  it,  al- 
though a  similar  privilege  Is  not  allowed  to 
the  party  with  whom  he  contracted.  The 
Insanity,  to  avoid  the  contract,  must  be  an 
absolute  incapacity  to  understand  the  effect 
of  the  act;  and  therefore  mere  weakness  of 
znlnd,  or  partial  insanity  or  monomania,  un 
ccnntcted  with  the  subject-matter  of  the  con- 
tract, is  not  sufficient,  though  a  moderate  de 
gree  of  Incapacity  may  be  sufBdent  where 
the  trausaction  Is  accompaniod  with  fraud. 
Imposition,  or  duress.  Where  the  person  has 
been  adjudged  a  lunatic  and  placed  under 
guardianship,  contracts  made  by  him  there- 
after are  absolutely  void,  unless  the  guardlan- 
■lilp  has  been  abandoned,  or  no  guardian  has 
been  appoined,  or  the  guardian  appointed  has 
resigned."  We  will  close  our  quotations  with 
the  following  from  Pollock's  Principles  of 
Contract  P-  81-  "The  contract  of  a  lunatic 
or  drunken  man,  who  by  reason  of  lunacy 
or  drunkenness  Is  'Dot  capable  of  understand- 
ing its  terms  or  forming  a  rational  judgment 
of  Its  effect  on  his  interefsts,  is  not  void,  bat 
only  voidable  at  his  option;. and  this  only  If 
bis  state  Is  known  to  the  other  party."  See, 
also,  Shelford  on  Lunacy,  419;  Story's  Eq. 
Jnr.  228,  28  Am.  &  Eng.  Encya  (1st  Ed.) 
478;  0  Am.  &  Eng.  Encyc.  (2d  Ed.)  119;  Ad- 
dison on  Contracts  (Gth  Ed.)  1033;  Bmltb  on 
Contracts  (Gth  Ed.)  343,  344.  . 

Although  the  decisions  of  the  courts  upon 
the  subject  are  not  nnlform,  according  to  the 
weight  of  authority  In  this  state,  as  well  as 
elsewhere,  the  deed  of  a  lunatic  before  office 
fonnd  Is  voidable  only  and  not  void.  Hughes 
T.  Jones,  lie  N.  y.  67,  73.  22  N.  E.  446,  5 
li.  B.  A.  63T,  15  Am.  St.  Rep.  386;  Valentine 
T.  Lnnt,  115  N.  T.  466,  22  N.  E.  209;  Mutual 
Ufe  Ins.  Co.  v.  Hunt,  79  N.  Y.  541,  545; 
Ingraham  t.  Baldwin,  9  N.  T.  45,  47;  Jackson 
T  Gumaer,  2  Cow.  552,  668;  PItzhugh  v.  WIl- 
oox,  12  Barb.  235,  23":  CauQeldv.  Fairbanks, 
63  Barb.  461,  4G5;  Matter  of  Beckwlth,  3 
Htin,  443;  Biley  t.  Albany  Savings  Bank,  86 
fl0N.Bl.--85 


Hun.  513,  619;  Id..  103  M.  T.  669;  Brown  v. 
Miles.  61  Hun,  453,  456,  16  N.  Y.  Supp.  251; 
Baldwin  v.  Golde,  88  Hun,  115,  34  N.  Y. 
Supp.  587;  Wagner  v.  Harriot,  10  N.  Y.  St. 
Rep.  709;  Merritt  v.  Merrltt,  43  App.  Div. 
68,  70,  59  N.  Y.  Supp.  357;  Loomis  v.  Spen- 
cer, 2  Paige,  153;  L'Amoreux  v.  Crosby,  2 
Paige,  427,  22  Am.  Dec.  655;  Allis  t.  BllllngB, 
6  Mete.  415.  39  Am.  Dec.  744;  Lancaster  Co. 
Nat  Bk.  v.  Moore,  78  Pa.  407,  21  Am.  Rep. 
24;  Long  v.  Long,  9  Md.  348;  Matthesseu 
Refining  Co.  v.  McMabon,  38  N.  J.  Law,  536; 
Wilder  V.  Weakley,  34  Ind.  181;  Bebrens  v. 
McKenzle,  28  Iowa,  333,  92  Am.  Dec.  428; 
MoltoD  T.  Camerouz,  2  Ex.  Ch.  487  ;  4  Ex. 
Oh.  17;  Beavan  v.  McDowell.  0  Ex.  Ch.  S09. 

We  think  the  rule  laid  down  by  these  cases 
Is  sound,  and  In  the  Inter^t  of  those  af- 
flicted with  disease  of  the  mind.  The  deed  of 
a  lunatic  Is  not  void,  In  the  sense  of  -being  a 
nullity,  but  has  force  and  effect  until  the 
option  to  declare  It  void  is  exercised.  The 
right  of  election  implies  the  right  to  ratify, 
and  It  may  be  greatly  to  the  advantage  ot 
the  Insane  person  to  have  that  right  If  the 
deed  or  contract  is  void,  It  binds  neither  par* 
ty,  and  neither  can  derive  any  benefit  there- 
from; but  i'  voidable,  the  lunatic,  upon  re- 
covering his  reason,  can  bold  onto  the  bargain 
If  It  is  good,  and  let  go  If  It  is  bad.  This 
option  is  valnable,  for  It  gives  blm  the  power 
to  do  as  he  wishes,  and  to  bind  or  loose  the 
other  party  at  will.  Upon  the  record  before 
us,  therefore,  even  of  the  plaintiff  was  in- 
sane at  the  date  of  the  deed,  there  was  no  er- 
ror In  directing  a  verdict  for  the  defendants. 

The  only  exception,  aside  from  those  iu- 
Tolved  in  the  foregoing  discussion,  was  tak- 
en to  the  admission  In  evidence  of  the  conir 
plaint  in  the  action  brought  by  the  plahitlff 
against  his  agent  subject  to  the  objection 
that  it  was  ImmateriaL  Tbat  action  war 
brought  to  recover  the  purchase  price  of  the 
very  premises  sought  to  be  recovered  in  this. 
It  was  pending  when  this  action  was  com- 
menced, and  was  pending  at  the  time  of  the 
trial.  As  was  said  in  the  prevailing  opinion 
below,  the  defendants  had  "the  right  to  show 
any  facts  to  establish  tbat  at  the  time  of  the 
trial  the  deed  was  plaintiff's  deed."  The 
plaintiff  could  not  recover  the  land  and  mon- 
ey both,  and  he  was  in  the  act  of  trying  to 
recover  the  money  when  his  action  to  recover 
the  land  was  brought  aa  well  as  when  It  was 
tried.  He  made  no  request  to  go  to  the  jury 
as  to  his  knowledge  or  want  of  knowledge 
when  the  first  action  was  commenced.  Hav- 
ing the  right  to  sue  for  the  money  or  the  land, 
he  sued  for  both,  and  upon  the  trial  of  the 
second  action  it  was  material  upon  the  ques- 
tion of  ratification  to  show  what  he  alleged 
in  hia  complaint  In  the  first 

Without  considering  the  question,  so  ably 
discussed  In  the  concurring  opinion  below, 
whether  the  plaintiff,  In  any  event  should 
have  resorted  to  equity  for  relief,  we  thlak 
the  record  shows  no  reversible  error,  and 
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tliat  the  Judgment  ibonld  tbereCor*  be  afflnn- 

ed,  with  costs. 

PAHKER,  0.  J.,  and  O'BRIBN,  BART- 
LETL',  MARTIN,  OULLBN,  and  WERNBB, 
JJ.,  concur. 

Judgment  affinned. 

(1«S  Ind.  2SS) 

CHICAGO,  L  &  B.  RT.'Ca  T.  WY80R 

LAND  CO.  * 

(Supreme  Coart  of  Indiana.   Jan.  14,  1904.) 

CONDEMNATION  PROCEB DINGS— EXCEPTION  TO 
AWARD  OF  DAMAGES— eUFFlCIBNCY—RIGHT 
TO  JURY  TRIAL  —  OPINION  EVIDENCE  —  AP- 
FBAIj-RIGHT  TO  ALLEGE  ERROR— SUFFICIBN- 
CY  OF  BRIEFS— SUFFICIENCY  OF  RECORD. 

1.  On  an  appeal  from  the  overruling  of  a  de- 
murrer, appellant'a  failure  to  set  out  the  plead- 
ing  demurred  to,  or  the  Bubstance  thereof,  in 
his  hvief,  as  required  by  Sup,  Ct.  Rule  22,  d. 
5  (5S  N.  E.  Ti),  is  harmless  where  it  is  given  In 
full  in  -appellee's  brief. 

2.  An  exception  to  an  award  of  damages  in 
coudenmatioD  proceedings  by  a  railroad  com- 
pany, which  alleges  that  certain  described  lots, 
m  addition  to  those  mentioned  in  the  instrument 
of  appropriation  were  appropriated  in  whole  or 
in  part  by  the  strip  of  land  described  in  aach 
inalrumeut,  is  suQicient  to  withstand  a  demarrer 
for  want  of  facts. 

3.  Wlicre  exceptions  to  the  award  of  damaoea 
in  condemnation  proceedings  go  Qnly  to  the 
amount  of  damages,  a  jury  trial  is  proper. 

4.  The  statute  goveruiag  condemnation  pro- 
ceedings by  a  railroad  company  provides  that 
no  deduction  shall  be  made  for  any  benefit  that 
may  be  supposed  to  result  to  the  owner  from 
the  contemplated  work.  Htld  that,  though  a 
witness'  opinion  as  to  value  of  property  before 
and  after  appropriation  of  the  right  of  way  over 
the  same,  if  it  involved  an  estimate  of  any  sap- 
posed  benefit,  would  be  inadmissible,  yet  the  er- 
ror was  such  as  the  railroad  company  could  not 
complain  of. 

5.  Where  instructions  are  not  brought  Into  the 
record  by  a  bill  of  exceptions,  and  the  record 
does  not  show  that  those  tendered  were  filed 
as  required  by  Bums'  Rev.  St.  1901.  {  642.  cl. 
6,  or  made  a  part  of  the  record  by  order  of  the 
court,  tbey  cannot  be  considered. 

6.  Where  the  record  fails  to  ahow  that  It  con- 
tains all  the  instructions  given,  no  question  con- 
cerning instructions  given  or  refused  Is  present- 
ed for  decision  on  appeal. 

Appeal  from  Clrcnlt  Court,  Delaware 
County;  Joseph  G.  Leffier,  Jud^e. 

Condemnation  proceedings  by  the  Chicago. 
Indiana  &  Eastern  Railway  Company  against 
the  Wysor  Land  Company.  From  a  Judg- 
ment In  favor  of  defendant  afttt  trial  on  Ita 
exceptions  to  an  award  of  damages,  the  rail- 
road company  appeals.  Transferred  from  the 
Appellate  Court  under  section  1337u,  Bums* 
Rev.  St.  1001;  Acta  1901,  p.  690,  c.  259.  Af- 
Armed. 

BIngbam  &  Long,  for  appellant  White  ft 
Young  and  Warner  &  Brady,  for  appellee. 

MONKS,  J.  Appellant  filed  an  Instrument 
>/f  appropriation  In  'Oie  court  below  and 
sought  to  appropriate  for  Its  right  of  way  cer- 
tain real  estate  owned  by  appellee.  Ap- 
praisers were  appointed,  who  made  and  filed 
their  award.  Appellee,  within  the  time  al- 
lowed, filed  written  exceptloni  tn  the  clerk's 

*  Rehearing  denied. 


oflSce.  claiming  that  the  damages  awarded 
were  Inadequate.  The  court  overruled  ap- 
pellant's demurrer  for  want  of  facts  to  ap- 
pellee's third  exception.  A  trial  of  saitf  cause 
by  a  Jur7  resulted  In  a  verdict,  and,  over  a 
motion  for  a  new  trial,  a  Judgment  In  favor 
Of  appellee. 

It  is  Insisted  by  appellant  that  the  court 
erred  in  overrullug  Its  demurrer  to  the  third 
paragraph  of  exceptions.  Api>eUant  has  fail- 
ed to  set  out  said  paragraph,  or  the  substance 
thereof.  In  its  brief,  as  required  by  clause  5 
of  rule  22  ^  N.  E.  vl),  biit  as  the  same  is 
given  In  full  In  appellee's  brief,  the  defect  in 
appellant's  brief  is  harmless,  because  we  can 
determine  said  question  from  an  examination 
of  the  briefs.  The  tblrd  paragraph  of  ex- 
ceptions alleged.  In  substance,  that  certain 
described  lots  In  addition  to  those  mentioned 
In  tbe  Instrument  of  appropriation  were  ap- 
propriated in  whole  or  in  part  by  the  strip  of 
land  described  In  such  Instrument  The  same 
was  clearly  sufficient  to  withstand  the  de- 
murrer for  wqnt  of  facts.  If  there  were  oth* 
er  allegations  which  were  insufficient  or  Im- 
proper, the  remedy  was  by  a  motion  to 
strike  out.  or  objections  to  any  erldencM  In 
support  thereof. 

It  ii  next  Insisted  by  appellant  that  tbe 
court  erred  In  submitting  tbe  question  of 
damages  to  a  Jury.  If  the  exceptions  filed 
to  an  award  In  accli  a  case  as  this  go  to  tbe 
regularity  of  the  proceeding,  and  are  sustain- 
ed, a  new  appraisement  will  be  ordered,  to 
which  aceptlon  may  be  filed  the  same  as  to 
the  first  award.  But  If  fhe  exceptlmiE  go  <mly 
to  the  amount  of  damages,  this  court  has  imi- 
formly  held  that  either  party  may  demand 
and  have  a  Jnry  trial.  Lanisrllle,  etc.,  B.  Ca 
V.  Dryiden,  39  Ind.  3^  395;  Lake  ZMe,  etc, 
R,  Co.  V.  Heath,  9  Ind.  658,  and  cases  cited; 
Hughes  y.  Lake  Erie,  etc,  B.  Co.,  21  Ind.  XT6, 
176;  Barrett  t.  Carthage,  eta,  Co.,  16  Ind. 
105,  106;  Piper  t.  CfMinersvIlIe,  et&,  Co^  12 
Ind.  400^406;  Swhmey  t.  Fort  Wayne^  etc^  R. 
Co.,  68  Ind.  205,  218;  WooUra'a  Special  Proc, 
i  266.  It  has  been  tbe  uniform  practice  of 
tbe  trial  conits'  to  submit;  the  question  of 
damages  to  a  Jury.  Ohio,  etc.,  Co.  v.  Kertb, 
130  Ind.  814,  30  N.  O.  298;  Lake  Erie,  etc., 
R.  Co.  T.  Klnsey,  87  Ind.  614;  Chicago,  etc. 
R.  Ga  T.  Gurleni.  27  Ind.  App.  306,  60  N.  E. 
407.  At  the  trial  of  said  cause  witnesses  on 
behalf  of  appellee  were  permitted  by  the 
court,  over  objection  of  appellant,  to  give 
their  opinion  as  to  the  value  of  each  lot  be- 
fore the  right  of  way  over  the  same  was  ap- 
propriated by  appellant  and  the  valoe  after 
tbe  appropriation.  Appellant  Inslsta  that  tlie 
admission  of  evidence  as  to  the  talne  of  said 
lots  after  the  appropriation  waa  to  permit  the 
witness  to  give  bis  opinion  of  the  damages 
done  by  the  construction  of  the  road,  and. 
further,  that  such  evidence  la  expressly  pro- 
hibited by  the  statute  in  such  cases,  which 
provides  thaf  "no  deduction  shall  be  made  for 
any  benefit  that  may  be  supposed  to  result 
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to  tbe  owner  from  tbe  contemplated  work." 
There  has  been  some  confusion  in  the  cases 
In  thii  state  on  tbis  subject   It  has  been 
UDlCormly  beld,  bowevw,  that  It  was  error 
to  permit  a  witness  to  give  an  opinion  as  to 
the  amount  oX  damages.  Yost  v.  Oonroy,  92 
Ind.  464,  465.  47  Am.  Rep.  156,  and  cases 
ctted.  In  Hagaman  v.  Moore,  84  Ind.  496— a 
proceeding  to  establish  a  public  highway— It 
was  held  that  opinions  of  witnesses  were  not ' 
admissible  to  show  the  values  of  the  land 
across  which  tbe  road  was  to  be  located  "with 
and  without  ttw  road."   This  case  was  ex- 
pressly disapproved  on  this  question 'in  Yost 
T.  Conroy,  92  Ind.  464,  47  Am.  R^.  156.  It 
was  held  in  said  case  (pages  468^70,  02  Ind., 
47  Ant.        ISO)  that  when  there  Is  no  law 
enflndlng  benefits  from  consideration  In  esti- 
mating damages,  or  when  tbe  question  Is  one 
affecting  tbe  right  to  assess  benefits  (as  In 
highway  and  ditch  cas^s),  a  witness  may 
state  bis  K^lnlon  of  tbe  value  of  tbe  land 
without  the  proposed  dttcb  or  highway  and 
what  tts  value  would  be  wltb  tbe  h^bway  <tt 
dntln.    It  would  seem,  therefor^  that  In 
cases  whera  tbe  law  excludes  benefits  from 
conskleratloa  In  estimating  damages  (as  in 
XBUrasd  uppr^^tlra  cases),  tbe  witness 
may  testify  as  to  tbe  value  of  the  property 
without  tbe  eallroad  and  tbe  value  wltb  tbe 
railroad,  not  taking  into  accoant  any  sup- 
posed  benefit  tbe  road,  when  constructed, 
would  be  to      land.  Under 'this  rule,  how- 
ever, appellant  cannot  complain  of  the  action 
of  tbe  court,  for  tte  reason  that  If  the  wit- 
ness did  not,  in  bis  (qdnlon  at  tbe  value  after 
tbe  ai^iropriation,  exclude  tiie  supposed  ben- 
^ta^  the  party  Injured  thereby  was  tbe  ap- 
pellee,  not  the  appellant.   If  any  supposed 
ben^ts  were  considered  by  tbe  witness,  the 
value  after  tbe  amm^riatlon  would  be  grea^ 
er  than  If  benefits  were  excluded.  Appellee 
might  be  Injured  by  such  evidence,  but  not 
axq>ellant  In  tbe  following  railroad  appro- 
priation cases  tbe  method  of  proving  dam^ 
ages  ai^roved  in  Tost  v.  Conroy,  supra,  that 
a  qualified  witness  may  be  asked  his  opinion 
of  tbe  value  of  tbe  land  a  part  of  which  is  ap- 
propriated before  and  after  tbe  appropria- 
tion was  adopted  by  tbe  trial  court,  and  tbe 
same  were  not  reversed:  Evansville,  etc.,  B. 
Co.  T.  Fettlg,  180  Ind.  (0,  62,  68,  29  N.  a. 
407;   Ohio,  eta.  R.  Co.  v.  Eerth,  ISO  Ind. 
814,  819.  320,  30  M.  IEl  298;  Bvansvllle,  etc., 
T.  Swift,  12S  Ind.  84,  27  K.  B.  420.  The 
Talnes  of  tbe  lands  b^re  and  after  tbe  ap- 
propriatiim  were  facts  which  tbe  Jury  was 
autliorbed  to  consider  In  determining  tbe 
amoimt  of  damages.   This  Is  not,  however, 
tbe  only  mode  of  showing  tbe  amount  of  tbe 
damages  sustained  by  the  location  of  a  rail- 
road.   In  assessing  tbe  amount  of  damages 
tbe  Jnry  are  not  required  as  a  matter  of  law 
to  accept  the  opinion  of  witnesses  as  to  value, 
bat  must  aerdse  tiieir  own  judgment  in  de- 
t^mlnlng  that  question,  as  well  as  the 
■moant  of  tbe  damages,  after  considering  all 
Uia  evidence  In  tbe  cause  which  may  throw 


any  light  on  that  subject  Patterson  v.  Bos- 
ton, 20  Pick.  159,  166;  Mnrdock  v.  Sunanet. 
22  Pick.  156,  168;  Chicago,  etc.,  R.  Co.  v. 
Drake,  46  Kan.  668.  26  Pac.  1030;  Kansas, 
etc.,  B.  Co.  V.  Ryan,.  49  Kan.  1,  16,  30  Pac. 
108;  Tbe  Conqueror,  1C6  U.  S.  110,  131-133, 
17  Sup.  Ct  610,  41  L.  Ed.  837;  Head  v.  Har- 
grave,  106  U.  S.  45,  26  L.  Ed.  1028;  City  of 
Kansas  v.  Butterfleld,  89  Mo.  646,  1  3.  W. 
831;  Johnson  v.  Chicago,  etc.,  R.  Co.,  37 
Minn.  519,  521,  35  N.  W.  438;  McReynoIds 
V.  Burlington,  etc.,  R.  Co.,  106  III.  152,  155, 
156;  Louisville,  etc.,  R.  Co.  v.  Mason.  70 
Tenn.  116,  120-124;  Humphries  v.  Johnson, 
20  Ind.  190;  Pittsburgh,  ete.,  R.  Co.  v.  Town 
of  Wolcott  (this  term)  69  N.  B.  461. 

It  is  contended  by  appellant  that  tbe  court 
erred  in  giving  and  In  refusing  to  give  cer- 
tain instructions.  Appellee  Inslste  that  no 
question  involving  the  Instructions  Is  pre- 
sented, because  (1)  they  are  not  properly  In 
tbe  record,  and  <2)  it  Is  not  shown  by  the 
record  tb&t  it  contains  all  tbe  Instructions 
given.  Tbe  Instructions  tendered  and  t^iose 
given  were  not  brought  Into  tbe  record  by  a 
bill  of  excepttons.  As  tlie  record  does  not' 
show  that  the  Instructions  tendered  were 
filed  as  requbred  by  clause  6  of  section  S42, 
Bums'  Rev.  St  1901  (section  876,  Rev.  St 
1881,  and  section  876.  Horn^s  Rev.  St  1801h 
or  made  a  part  of  tiiie  record  by  order  of 
court  they  are  not  In  tbe  record,  and  cannot 
be  considered.  RUey  v.  Allen,  164  Ind.  176, 
B6  N.  B.  240,  and  cases  dted;  Thompson  v. 
Thompson,  156  Ind.  276,  69  N.  B.  846;  Wool- 
len's Trial  Proc.  f  4063;  Bwbank's  Manual, 
I  28.  Conceding;  without  deciding,  that  the 
record  shows  tbe  instmcti<ms  given  were 
properly  filed,  as  It  does  not  show  that  it 
Gontelna  all  the  Instructions  given,  no  ques- 
tion concerning  Instructions  given  or  refused 
Is  presented  for  dedslon.  Lake  Brie,  etc., 
R.  Co.  V.  Holland  (this  term)  60 -N.  B.  138; 
Board,  etc.,  v.  Gibson,  158  Ind.  471,  489,  490; 
63  N.  B.  982;  State  v.  WIndstandley,  151  Ind. 
406,  61  N.  B.  1064,  and  cases  dted;  Barton 
V.  SUte^  164  Ind.  670;  671,  67  V.  B.  616. 

Ai^Ilant  budste  that  tbe  amount  recov- 
ered was  too  large,  and  that  tbe  verdict  Is 
not  sustained  by  sufficient  evidence,  and  is 
contrary  to  law.  There  was  a  conflict  In 
tbe  testimony  as  to  tbe  value  of  tbe  real  es- 
tate before  and  after  tbe  appropriation,  -but 
there  is  evidence  which  supports  the  amount 
of  damages  assessed.  We  could  not,  there- 
fore, disturb  the  verdict  without  weighing  the 
evidence,  which  we  have  no  power  to  do. 

Several  othn*  rulings  of  tbe  trial  court  were 
assigned  as  causes  for  a  new  trial  and  argued 
In  appellant's  brief,  but  neither  the  part  of 
the  record  necessary  to  fully  present  tbe  er- 
ror relied  upon  nor  a  concise  statement  there- 
of Is  set  forth  to  appellant's  brief,  as  required 
by  clause  6  of  rule  22  of  tbls  coiut  65  N. 
B.  vl.  Under  role  26  of  this  court  (66  N.  B. 
vl),  in  force  until  Novemer  26,  1900,  when 
tbe  new  rules  took  effect,  It  was  uniformly 
beld  that,  when  a  party  failed  to  comely 
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vltfa  said  rule  by  citing  ttw  paces  and  lines 
of  the  record  showing  the  ruling  of  the  conrt 
claimed  to  tb  erroneous,  he  waived  the  error, 
If  any  was  committed,  and  the  court  would 
not  search  the  record,  therefor.  Slherry  t. 
State,  14d  Ind.  684,  688.  89  N.  EL  936;  Mc- 
Caslln  T.  Advance,  etc.,  Co.,  1B5  Ind.  298, 806, 
58  N.  B.  67,  and  cases  cited;  State  t.  Wlnd- 
standler.  161  Ind.  495.  SOI,  602,  61  N.  B. 
1054,  and  cases  cited;  Ewbank's  Manual,  I 
183,  p.  277;  ElUotfs  App.  Proe.,  |  440;  Re- 
my^  Indiana  Digest,  i  490,  p.  S6,  SI  481.  492. 
p.  56.  Bule  22.  among  other  things,  requires 
that  a  succinct  statement  of  the  reiMnrd,  fully 
presenting  every  error  and  exception  ruled 
upon,  diall  be  set  forth  In  the  brief  of  the 
complaining  party,  referring  to  the  pages  and 
lines  of  the  transcript  This  court;  following 
the  cases  above  cited,  has  held  that  said  rule 
2!t  requires  that  tlw  briefs  be  so  prepared 
that  all  the  questions  presented  by  the  as- 
signment of  errors  can  be  detnmlned  from 
an  examination  of  the  briefs  without  looUog 
at  the  record,  and  that  to  the  extent  said  rule 
is  compiled  with  the  errors  assigned  will  1» 
determined  and  the  others  will  be  considered 
waived.  McBlwaine^  etc..  Co.  t.  Wall,  158 
Ind.  667,  S69,  65  N.  B.  758;  Cleveland,  etc., 
B.  Ga  V.  Stewart  (Ind.  Sup.)  68  N.  B.  170, 
172;  Perry,  etc.,  Co.  v.  Wilson,  160  Ind.  435, 
67  N.  B.  183,  1^;  Pittsburgh,  etc.,  R.  Co. 
r.  Wilson  <Ind.  Sup.)  66  N.  B.  890.  We  have, 
however,  examined  the  record  as  to  said  quea* 
tlons«  and  after  a  careful  consideration  there- 
of find  that  the  same  does  not  show  that  any 
reversible  error  was  committed  against  ap- 
pellant. 
Judgment  affirmed. 
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(Soprema  Court  of  ladlana.   Jan.  IS,  1904.) 

PLEADING  —  MISJOINDER  —  SEPARATION  OF 
CAUSK&-APPKAL— ADJACENT  OWNERS— FEN- 
CES—PRIVATE  NUISANCE— OBSTRUCTION  OF 
VIEW— INJUNCTION— TRESPASS. 

1.  BurnB*  Bev.  St  1901,  S  278,  d.  6,  permit- 
tiug  several  causes  of  action  to  be  Joineo  in  the 
same  complaint  where  thej  are  for  "claims  to 
recover  poascssion  of  real  property,  with  or 
without  damages,  rents,  and  profits  for  the  with- 
holding thereof,  and  for  waste  or  damage  done 
tD  the  land,  to  make  partition  of  and  to  deter- 
mine and  quiet  the  title  to  real  property."  does 
not  permit  a  joinder  of  causes  of  action  for  un- 
lawful maintenance  of  a  fence  constituting  a 
nuisance,  and  for  tlie  recovery  of  real  estate 
and  to  auiet  title. 

2.  The  cause  of  action  for  the  maintenance  of 
the  fence  as  a  nuisance  was  properly  docketed 
as  a  distinct  action,  under  Burns'  Rev.  St  1901, 
i  34U,  providing  that  where  several  causes  of 
action  are  improperly  joined,  the  court  shall 
cause  as  many  separate  actions  to  be  docketed 
as  there  are  causes  improperly  joined. 

it.  Under  Burns'  Rev.  SL  1001,  S  343.  pro- 
vidius  tUat,  alter  separate  docketing  of  causes 
of  action  improperly  joined,  each  shall  stand  as 
a  isppnrate  action,  in  which  complaint  shall  be 
tiled,  appearance  entered,  and  answer  made  as 
in  the  original  action,  an  appeal  is  properly 
taken  from  the  judgment  In  one  of  such  sepa- 
rately docketed  cauKcs  without  Including  the 
proceedings  in  the  other  causes. 


4.  Where  plaintiff  used  her  lot  for  gardening. 

and  had  an  unobstructed  view  for  a  space  of 
59  feet  therefrom  across  an  adjacent  lot  to  a 
side  street,  she  had  no  cause  of  action  against 
the  owner  of  the  adjacent  lot  for  erecting  a  high 
and  unsightly  close  board  fence  along  the  bound- 
ary line,  thoQffh  it  was  done  for  malice  only, 
and  Injured  plaintilTe  lot  tor  the  purpose  nam- 
ed, end  obstructed  the  view. 

e.  An  averment  that  a  line  fence  erected  by 
an  adjacent  owner  was  partly  on  plaintiCTs 
land  did  not  entitle  plaintifC  to  relief  on  a  bill 
to  enjoin  the  maintenance  of  the  fence. 

6.  An  auction  that  an  ^Jacent  lot  owner 
was  about  to  bnild  a  fence  across  the  end  of 
plaintifTs  lot  did  not  entitle  her  to  an  injunc- 
tion, as  the  act  would  amount  merely  to  a  tres- 
pass. 

Appeal  from  Circuit  Court,  Marshall  Coun- 
ty; A.  0.  Capron,  Judge. 

Bill  by  Harriet  B.  West  against  John  B. 
W.  Glller  and  others.  Prom  a  judgment  for 
plalntlfT,  defendant  Glller  appeals.  TraD»- 
ferred  from  the  Appellate  Court,  under  sec- 
tion 1337U.  Bums*  Rev.  St.  1901.  Reversed. 

J.  D.  UcLaroa,  for  appelant  Chas. 
Uson  and  H.  A.  Logan,  for  aroellee. 

DOWLINO.  J.  Action  by  the  appellee 
against  the  appellant  and  two  otber  persons 
to  recover  the  possMslon  of  certain  real  es- 
tate, to  quiet  her  title  to  a  portion  of  the 
same,  and  for  a  mandatory  Injunction  against 
the  nulntenance  of  a  partition  f«ice.  The 
complaint  was  In  four  paragraphs.  A  de- 
murrer to  each  was  overruled,  and  answers 
in  denial  of  the  several  paragraphs  were  filed 
by  the  appellant  The  cause  was  tried  by 
the  court,  and  a  finding  upon  each  para- 
graph of  the  complaint  was  made  in  favor 
of  the  appellee.  On  moticm  of  one  of  the 
codefendants  of  the  appellant,  the  canaes  of 
action  Bet  forth  In  the  first,  second,  and 
fourth  paragraphs  of  the  complaint  Tvere 
docketed  as  a  separate  suit  That  stated  in 
the  amended  third  paragraph  of  the  com- 
plaint stood  as  a  distinct  action.  Appellantfa 
motion  for  a  new  trial  was  overruled,  and 
separate  judgments  were  rendered  and  en- 
tered in  favor  of  the  appellee  In  the  two 
causes  so  separated  and  docketed.  This  agc»- 
peal  was  taken  from  the  judgment  upon  the 
third  paragraph  of  the  complaint  so  do<A;eted 
as  a  separate  action.  The  errors  assigned 
are  the  decisions  of  the  court  overrullxkg  the 
demurrer  to  the  third  paragraph  of  the  com- 
plaint and  the  motion  for  a  new  trial. 

The  cause  of  action  stoted  In  the  third 
paragi'aph  of  the  complaint,  as  amended, 
which  was  the  alleged  unlawful  maintenance 
of  a  fence  constituting  a  nuisance,  was  Im- 
properly joined  with  the  causes  of  action 
Bet  out  In  the  first  second,  and  fourth  para- 
grnphB,  which  were  for  the  recovery  of  real 
estate,  and  to  quiet  the  appellee's  title  there- 
to.  Section  279,  cl.  5,  Burns*  Rev.  St.  lOOL 
While  such  misjoinder  Is  not  ordinarily  suf- 
Bclcnt  ground  for  a  reversal  of  the  judgment 
ttte  several  causes  so  improperly  united  may 
be  separated,  on  motion,  and  docketed  as  dia- 

f  I,  8m  bjunctlOB.  vol.  17.  Omt.  Dig.  H  nfc 
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tinet  actton*.  Secttoiw  84^  S44,  Bonis*  Ber. 
Bt  1901;  Langsdale  t.  Woollen.  120  Ind.  16, 
21  N.  B.  669:  Lftne  t.  State  ox  nU  27  Ind. 
106;  Oargar  t.  Fec^  140  Ind.  672,  89  N.  B. 
93.  The  procedure  Id  the  present  case  In 
orderlnff  tbe'aerer^  causes  of  action  wblcb 
were  Impnqwrly  united  in  tbe  oomplalnt 
separated  and  docketed  was  onobjectlODable. 
After  aucb  separation  tbe  third  paragraph  of 
tbe  complaint,  as  amended*  stood  as  a  sep- 
arate  actlwi,  and  an  appeal  was  looperly 
taken  from  the  jndgment  therein.  The  pro- 
ceedings and  Judgment  on  the  first  second, 
and  fourth  paragraphs  of  tbe  complaint  wwe 
neither  necessary  nor  proper  parts  of  the 
transcript  on  this  appeaL 

Did  tbe  court  err  In  oTerrnUng  aroellanlfs 
demurrer  to  the  third  paragraph  of  the  com- 
plaint as  amended?  It  vu  allied  In  this 
paragraph  that  the  appellee  was  the  owner 
In  fee  simple  of  tbe  east  half  of  lot  No.  5, 
and  the-  east  half  of  the  north  half  of  lot 
No.  ft  in  Brownlee's  Addition  to  the  town  of 
Plymouth;  that  she  owned  a  one-storied 
dwelling  house  on  the  northeast  comer  of 
the  said  premises,  In  which  she  and  her  tem< 
ily  resided;  that  the  aroellant  was  the  owner 
of  an  adjacent  lot,  on  which  he  and  his  fam- 
ily resided,  the  same  being  tbe  only  prc^ 
erty  between  appellee's  lot  and  merce  street* 
a  public  street  of  said  dty  of  Plymouth;  that 
In  Octoba*  1901,  the  ai^Ilant  erected  on  the 
dtrlsloK  line  between  appellee's  premises  and 
bis  own  a  tight  board  fence,  8  feet  high'  by 
66  feet  long,  extending  from  his  shed  on  the 
east  to  his  barn  m  the  wesl^  making,  witib 
those  straetures,  c  barrier  more  than  8  feet 
tOgib  and  114  feet  long  Immediately  adjacent 
to  the  'sculh  side  of  appellee's  lot;  that  a  por> 
tloB  of  said  fence  was  constmcted  and  main- 
tained partly  oii  tbe  land  of  the  appellee  and 
partly  on  tbe  land  of  the  appellant;  that  the 
said  fenfie  was  BoUd,  and  shut  oot  the  view 
and  the  snnBhine;  that  the  appellee  used  h^ 
lot  for  gardening  purposes,  and  that  the  fence 
interfered  with  such  use  by  shading  the 
eromd;  that,  before  said  fence  was  bnilt, 
tbe  apprtUee  had,  for  a  space  of  69  feet,  a 
fnU,  clear,  and  unobstructed  view  across  ap- 
pellan^B  prenslses  to  Pierce  street;  that  In 
building  said  fence  the  appellant  was  actu- 
ated by  malice  only,  and  constmcted  the 
same  for  the  sole  purpose  of  annoying  and 
injuring  tbe  appeUtie  and  her  property,  and 
that  be  continued  to  maintain  said  fence  for 
that  purpose  only;  that  the  aiq)ellant  and  his 
wife,  Hannah,  bad  lately  begun  tbe  construc- 
tion of  another  fence  on  appellee's  land,  be- 
ginning at  tbe  northeast  corner  of  appellants 
bam,  and  ranning  northesst  across  appellee's 
lot,  and  had  set  three  fence  posts  and  a 
number  of  line  stakes  on  appellee's  ground, 
and  Intended  to  construct  a  fence  scross  her 
aaid  lot;  that  in  erecting  said  first-mentioned 
fence,  and  said  fence  across  her  premises,  the 
appellant  acted  without  consultation  with  or 
authority  from  tbe  appellee,  and  had  built 
the  same  of  old  and  roo^  lumber  and  ma- 


terial, making  said  fence  unsightly,  with  Its 
rough  side  towards  her  lot;  that  the  appel- 
lant would,  unless  restrained  by  the  court, 
erect  said  fence  across  her  said  lot^  and 
would  continue  to  Injure  the  production  of 
her  garden  by  shutting  off  the  sunlight  by 
and  with  the  8-feet  tight  board  fence,  and 
would  continue  to  cut  off  the  view  from,  and 
tbe  enjoyment  of,  her  said  premises;  that 
appellee's  {iroper^  has  been  and  will  be 
damaged.  Prayer  that  the' appellant  be  en- 
Joined  bom  erecting  the  fence  across  the  ap- 
pellee's lot,  -and  from  cutting  off  the  sunlight 
and  view  ftom  her  premises,  and  from  main-, 
talning  said  tight  board  fence  on  said  divMon 
Une  between  said  lot^  and  fw  damages. 
This  paragraph  states  no  sufficient  ground 
for  an  injunction  or  other  relief.  The  fact 
that  the  division  fence  erected  by  the  appel- 
lant was  close  and  hig^,  and  made  of  rough 
and  unsightly  materials,  and  Uiat  It  cut  off 
the  Tiew  from  appellee's  lot  toward  PI«ce 
street,  and  shaded  and  thereby  injured  her 
garden,  did  not  render  tbe  fence  a  private 
nuisance,  nor  entitle  the  appellee  to  have  It 
abated.  The  appellant  had  the  right  to  build 
a  partition  fence,  a  house,  or  any  other  stmo- 
ture  on  his  premises,  and  along  tiie  entire 
length  of  tbe  line  dividing  them  from  the  real 
estate  owned  by  tbe  appellee^  The  latter 
had  no  easement  of  light,  air,  or  view  In  or 
over  the  an>ellanf  s  lots,  and  she  bad  no  legal 
cause  for  complaint  if  these  Vere  interfered 
with  or  entirely  shut  off  by  tbe  erection  of  a 
fence,  house,  or  other  building.  The  appel- 
lant had  the  right  to  use  his  premises,  and 
every  part  of  them,  for  any  lawful  purpose 
which  did  not  deprive  the  adjacent  owner  of 
any  right  of  enjoyment  of  her  property  rec- 
ognIz3d  and  protected  by  law.  The  erection 
and  maintenance  of  a  division  fence  thereon 
was  such  a  lawful  use  of  the  appellant's  land, 
and  no  legal  right  of  the  appellee  .was  vio- 
lated or  Invaded  thereby.  Had  the  appellant 
erected  a  house  30  feet  high  and  114  feet 
long  on  tbe  part  of  his  lot  adjacent  to  the  ap- 
pellee's premises,  therein  In  a  much. more 
serious  manner  cutting  off  the  sunlight,  air, 
and  view  from  appellee's  lot  and  residence, 
she  could  not  have  beea  heard  to  complain 
of  such  use  of  his  land.  If  appellant  could 
lawfully  construct  such  a  building  on  bis  lot, 
he  could,  without  doubt,  lawfully  erect  and 
maintain  a  close  fence,  eight  feet  In  -height, 
on  the  division  line.  That  it  was  rough  and 
unsightly  made  no  difference.  The  law  does 
not  require  that  such  fences  shall  be  con- 
structed of  fine  materials,  or  that  they  shall 
be  attractive  In  appearance.  The  motives  of 
the  appellant  In  putting  up  and  maintain- 
ing the  division  fence  were  unimportant.  He 
had  a  legal  rl^t  to  construct  and  keep  up 
the  fence,  and.  having  such  right,  his  motives 
in  asserting  and  exercising  it  did  not  impair 
or  destroy  the  right  Section  6746,  Burns' 
Rev.  St  1901;  Kelper  v.  Klein,  61  Ind.  316; 
Stein  V.  Hauck,  66  Ind.  66,  26  Am.  Rep.  10; 
Taylor  v.  Elekas,  04  Ind.  167,  81  Am«  Rep. 
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114;  Russell  T.  State  (IncL  App.,  No.  S,074» 
Jan,  14, 1904)  69  N.  E.  482;  Mahan  v.  Brown, 
13  Wend.  261,  28  Am.  Dec.  461;  Chatfleld  T. 
Wilson.  28  Tt  49;  Letts  t.  Eessler,  54  Ohio 
St  73,  42  N.  E.  765,  40  L.  K.  A.  177;  Phelps 
V.  Nowlen,  72  N.  Y.  39,  28  Am.  Rep.  93; 
Walker  t.  Cronln,  107  Mass.  555;  Guest  t. 
Reynolds,  68  IlL  478.  18  Am.  Rep.  570. 

The  reiy  vague  and  uncertain  arerment 
that  the  fence  was  partly  on  the  land  of  th« 
appellee  Is  not  sufflcleot  to  entitle  her  to  any 
relief.  Nor  does  the  allegation  that  the  ap- 
pellant was  about  to  bnUd  an  ordinary  fence 
across  the  rear  end  of  appellee's  premises 
give  her  the  right  to  an  Injunction.  The  acts 
charged  to  have  been  done  by  the  appellant 
amounted,  at  most,  to  a  trespass,  for  wiilch 
an  action  of  ejectment  or  for  damages  would 
hare  furnished  a  full  and  adequate  remedy. 

The  third  paragraph  of  the  complaint  as 
amended  was  inaufflclent,  and  the  demurrer 
to  It  should  have  been  sustained. 

Judgment  reversed,  with  instructions  to 
sustain  the  demurrer  to  tbe  third  paragraph 
of  the  complaint  as  amended,  docketed  as  a 
separate  action,  and  for  further  proceedings 
In  conformity  to  this  opinion. 

CS3  Ind.  Am.  H9) 

SOUTHBRK  INDIANA  BY.  Oa  T.  DAYIEk* 
(Appellate  Court  of  Indiana.  DiTtsion  No.  2. 
Jan.  15.  1904.) 

NBOUGENCB— INJURIES  TO  ANOTHER'S  SERV- 
ANT—N  BO  LI  GBNCE  OP  MASTER— IMPUTATION 
TO  SERVANT  —  ACTION  FOR  INJURIES  —  EVI- 
DENCE—DECLARATIONS  OF  INJURED  PERSON 
-INSTRUCTIONS-PREJUDICIAL  ERROR-TRIAL 
—  REMARKS  OF  COUNSEL  —  DAMAQBS  —  DIS- 
TURBANCE ON  APPBAL. 

1.  Since,  tmder  the  co-employ^'i  liability  act, 
a  fireman  can  recover  against  his  employer  foi- 
negligence  of  the  engineer  resulting  is  injury 
to  him,  the  fact  that  the  negligence  of  tbe  en- 
gineer contributed  to  a  fireman's  injury  does  not 
preclude  him  from  recovering  agaiD«t  another 
railroad,  the  train  of  which  collided  with  that 
on  which  he  was  employed. 

2.  Roles  made  by  a  railroad  for  the  manage- 
ment of  trains  may  be  superseded  by  habit  and 
custom. 

3.  A  rule  for  the  operation  of  a  railroad, 
making  It  the  duty  of  trains  cnming  tbe  tracks 
of  another  road  at  grade  to  stop,  was  con- 
strued by  the  Supreme  Court  not  to  require  an 
engineer  to  stop  at  the  intersection  of  a  road 
permitted  by  his  road  to  nse  its  tracks  at  a 
certain  town.  For  some  months  the  emtdoyds 
of  the  two  roads  had  recognized  tbe  right  of 
way  of  the  proprietor  road,  and  the  employes 
of  the  other  road  had  been  in  tbe  habit  of  send- 
ing forward  a  flagman  to  warn  employds  of  the 
proprietor  of  an  approaching  train,  field, 
that  it  was  not  contributory  negligence,  In  law, 
for  an  employ^  of  the  proprietor  road  to  pro- 
ceed on  to  the  tracks  used  In  common  without 
stopping  bis  train,  where  tbe  road  whose  dnty 
it  was  to  send  out  the  Qagman  failed  to  do  so. 

4.  Declarations  of  an  injured  person,  connect- 
ed with  existing  suffering  and  expressions  of  it, 
but  not  an  account  of  the  manner  in  which  he 
received  them,  may  be  given  in  evidence  in  an 
action  for  tbe  Injuries;  and  the  interval  of  time 
between  tbe  injury  and  expression  of  pain  goes 
to  the  weight  of  tlte  testimony,  and  not  to  its 
admissibility. 

5.  Refusal  to  strike  out  &□  answer  which, 
while  not  directly  responsive,  stated  facts  which 

5  4.  B««  Evidence,  ToL  10,  Ceot.  Dig.  It  880.  SSL 
'Reliearlng  denied. 


plaintiff  was  entitled  to  prov^  was  not  re- 
versible error. 

6.  Id  an  action  tar  iajnries,  a  question  as  to 
the  condition  of  plaintiff  was  proper. 

7.  In  an  action  for  injuries  to  a  railroad  fire- 
man, testimony  that  extra  firemen,  such  as 
plaintiff  was.  were  promoted  to  be  regular  fire- 
men in  case  of  vacancy,  was  improper,  as  specu- 
lative, where  it  did  not  appear  that  there  was 
any  rule  that  promotion  would  f(dlow  vacancy. 

S.  Where  a  fireman  was  not  diaiged  wiu 
the  management  of  tbe  engine  and  train  upon 
which  be  was  employed,  and  was.  immediately 
before  and  at  the  time  of  receiving  his  injuries, 
subject  to  the  orders  of  the  engineer,  whom  he 
WAS  obliged  to  obey,  negligence  of  the  engineer 
could  not  be  imputal  to  lum. 

9.  Tliere  is  no  reversible  error  la  refusing  to 
give  instructions  fully  covered  by  others  given. 

10.  Special  findings  that,  prior  to  the  date  of 
collision,  the  train  upon  which  plaintiff  was  flre- 

I  man  bad  been  flagged  by  servants  operating  de* 
1  fend&nt's  train  approaching  the  point  of  inter- 
i  section,  and  that  plaintiff  knew  the  custom  of 
I  defendant's  servants  of  flagging  the  trains  when 
I  they  were  approaching  that  pomt.  when  consid- 
ered in  the  Ugbt  of  instructions  that  if  plain- 
tiff's injury  wss  id  any  way  due  to  voluntary 
violation  on  his  part  of  rales  of  his  company 
for  bis  conduct  in  tbe  line  of  his  employment 
he  could  not  recover,  althouch  his  injury  was 
also  attributable  to  defendant  s  negligence,  show 
that  defendant  was  not  prejudiced:  by  a  refusal 
to  charge  that  if  plaintiff  could  have  seen  de- 
fendant's train  approaching  tbe  intersectioa, 
and  could  have  known  of  the  danger  In  time 
to  iiave  avoided  it,  and  failed  to  so  aee  and 
know,  he  could  not  recover. 

11.  The  court  cannot  disturb  dama^  givMi, 
where  they  are  not  so  great,  In  view  of  the 
evidence,  as  to  induce  the  belief  that  the  jury 
acted  from  prejudice,  partiality,  or  corruption. 

12.  In  an  action  for  Injuries,  plaintiff's  attor- 
ney, in  reference  to  special  interrogatories,  stat- 
ed. In  closing,  to  the  jury,  that  tbe  Interroga- 
tories had  been  put  to  them  by  defendant  for 
the  purpose  of  entangling  them.  The  court  sus- 
tained a  motion  to  withdraw  the  language  from 
the  jury,  and  instructed  them  not  to  consider 
the  statement  in  deciding  the  caose,  aod  further 
in  its  charge  instructed  them  not  to  consider 
by  whom  the  Interrogatories  were  enbmltted. 
but  to  act  only  on  the  evidence  and  tbe  law 
as  given  by  the  court.  Held,  that  the  action 
of  the  court  showed  that  defendant  was  not 
prevented  hy  the  remarks  from  having  a  fair 
trial. 

Appeal  from  Circuit  Court,  Martin  Cotmty; 
H.  Q.  Houghton.  Judge. 

Action  by  John  R.  Davis  against  the  South- 
em  Indiana  Railway  Company.  From  a 
Judgment  for  plaintlfT.  defendant  appealai 
Affirmed  on  rehearing.  Former  (pinion  (68 
N.  B.  191)  withdrawn. 

James  B.  Marshall,  T.  H.  TMssal,  and  Shen 
A  Wood,  for  appellant  A.  J.  GlaA  and 
Gardiner  &  Gardiner,  for  appellea. 

COMSTOCK.  J.  Tbe  appellee  was  pbtto- 
tiff  below.  Tbe  BTansviUe  ft  IndlanapoUt 
Railroad  Company  owns  aod  opnate*  a  laU- 
road  running  north  and  south  by  the  town  <tf 
Elnora,  In  Daviess  connty,  at  which  place 
it  maintains  a  station.  The  Southern  Indiana 
Railway  Company,  appellant,  owns  and  oq- 
eratea  a  railroad  running  east  and  west  txom 
Elnora  to  Westport  In  Decatur  county.  Tba 
latter  company  uses  the  torma't  Eloora  iti^ 
tiou,  which  It  reaches  from  tbe  oorOi  hy 
means  of  passing  Its  trains  over  tile  north 
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stem  of  A  •V  onto  the  main  track  ot  tbe 
BvansTlIIe  *  Indlanapotls  Railroad  Com- 
pany, tbence  backing  down  to  the  station,  and  - 
thence  regaining  Its  own  track  by  heading 
ont  on  the  sonth  stem  vt  the  '*Y."  On  Au- 
gust 24,  1898,  as  appellant's  passenger  train 
Na  1,  headed  in  a  northerly  direction,  vas  In 
the  act  of  passing  from  the  to  tbe  main 
track  of  the  HvansTille  ft  Indianapolis  Rail- 
way Company,  It  collided  with  the  latter's 
sonth-bonnd  locomotlTe.  drawing  Its  passen- 
-  ger  train  No.  S3. 

The  complaint  was  In  two  paragraphs.  The 
first  charges  the  defendant  witii  negligence 
as  folio  ws: 

**rhat  for  the  purpose  of  moving,  con- 
ducting,  and  running  the  locomotlTes,  cars, 
and  trains  of  the  defendant  from  said  town 
of  Elnora  to  the  town  of  Washington,  In  tbe 
state  of  Indiana,  the  defendant,  the  South- 
em  Indiana  Railway  Company,  by  an  agree- 
ment with  Bald  ETansTllle  &  Indianapolis 
Railway  Company,  has  certain  track  priv- 
ileges over  the  right  of  way  and  railroad 
tracks  of  said  KvansTille  &  Indianapolis 
Railway  from  the  place  where  the  defend- 
ant's switch  at  Elnora,  Indiana,  Intersects 
and  transfers  its  locomotives  and  cars  to 
the  main  line  of  said  Evansvllle  &  Indianapo- 
lis Etallway  tracks  to  tbe  town  of  Washing- 
ton as  aforesaid;  that,  by  tbe  rules  and  reg- 
ulations adopted  and  agreed  upon  by  and  be- 
tween the  defendant  and  said  Evansvllle  & 
Indianapolis  Railway  Company,  It  was,  at 
tbe  time  hereinbefore  complained  of,  tbe  duty 
of  the  defendant;  Its  agents,  engineers,  con- 
ductors, and  other  employes,  in  operating  Its 
locomotives,  cars,  and  trains,  before  it  enter- 
ed upon  the  track  of  the  said  EvanBvIIle  & 
Indianapolis  Railway  Company,  to  stop  Its 
locomotives,  cars,  and  trains  on  said  switch 
hereinbefore  mentioned,  and  send  forward  a 
flagman  to  prevent  the  locomotives,  cars, 
and  trains  that  might  be  upon  the  said  rlgbt- 
of  way  and  tracks  of  the  defendant  railway 
company  herein  from  entering  upon  tbe  right 
of  way  and  tracks  of  the  Evansvllle  &  In- 
dianapolis Railway  Company  In  violation'  of 
the  rules  governing  the  track  privileges  of  the 
defendant  company  upon  the  right  of  way  and 
tracks  of  the  said  Evansvllle  &  Indianapolis 
Railway  Company,  and  for  the  purpose  of 
giving  to  the  locomotives,  cars,  and  trains  of 
the  Evansvllle  &  Indianapolis  Railway  a 
preference  over  said  tradts  of  the  Evans- 
vllle ft  Indianapolis  Railway  Company,  and 
for  tbe  further  purpose  of  protecting  the 
lives  of  the  employes  and  the  property  of  the 
said  Evansvllle  &  Indianapolis  Railway  Com- 
pany. That  the  Evausville  &  Indianapolis 
trains  bad  right  of  track  Inside  of  yard  lim- 
its at  Elnora.  That  the  defendant  negli- 
gently and  carelessly  failed  to  discharge  the 
allured  duty  as  above  set  out,  but  negligent- 
ly and  carelessly  ran  its  train  at  the  rate  of 
twenty-flve  miles  per  hour  over  said  intersec- 
tion, and  onto  the  main  track  of  the  Erans- 
Tllle  ft  Indianapolis  Railroad,  and  collided 


with  the  said  train  thereoa,  causing  plain- 
tUTs  Injury." 

Tbe  second  paragraph  is  snbstantially  the 
same  as  tlie  first;  except  that  it  does  not  al- 
lege that  the  BTansvIUe  ft  Indianapolis  train 
had  the  right  ot  track. 

To  these  two  paragraphs  of  complaint, 
separate  demurrers  were  addressed,  which 
were  overruled  by  the  court,  and  exceptions 
were  reserved  by  appellant 

The  appellant's  answer  was  In  two  para- 
graphs: First  General  denial.  Second. 
Sets  out  the  facta  of  track  connection  at 
grade,  joint  use  of  track  by  appellant  and 
.Evansvllle  ft  Indianapolis  Railroad  between 
Elnora  and  Washington,  Daviess  county,  for 
a  period  of  more  than  four  montbs,  during 
all  of  which  time  appellee  was  a  fireman  on 
the  Evansvllle  ft  Indianapolis,  and  was  fa- 
miliar with  said  Joint  use  of  track,  station 
and  yards.  "Rule  1.  S.  I.  Railway  trains 
and  engines  will  occupy  the  main  track  in- 
side the  yard  limits  at  ESnora  In  time  of  all 
trains.  Have  your  train  under  full  control." 
Also  rule  "c"  and  mai^lnal  rule,  as  follows: 
"(c)  When  tracks  of  two  railroads  cross  each 
other,  or  in  any  way  connect  at  common 
grade,  all  trains  or  engines  passing  over  such 
tracks  must  come  to  a  full  stop  before  reach- 
ing such  crossing."  "Tard  limit  signs  have 
been  erected  at  the  following  points:  Over- 
holzen  and  Lancaster  Branch,  Worthlngton, 
Elnora,  and  Washington.  It  will  not  be  nec- 
essary for  any  train  or  engine  occupying  tbe 
main  track  inside  the  yard  limits  to  be  pro- 
tected by  flagmen  except  in  the  time  of  sec- 
ond-class trains"— were  in  full  force  and  ef- 
fect on  said  date,  with  full  knowledge  of  ap- 
pellee. That  appellee,  with  the  other  em- 
ployes, disregarded  rule  "c"  and  rule  '1,"  and 
violated  the  law  by  running  their  train  at  a 
high  rate  of  speed,  to  wit,  30  miles  per  hour, 
Inside  yard  limits  at  Elnora,  without  having 
train  under  full  control,  and  without  coming 
to  a  full  stop,  and  without  first  ascertaining 
that  appellant's  train  was  approaching  the 
intersection,  In  full  view,  on  its  scttedule 
time,  and  about  to  pass  out  on  the  EvaosTlIIe 
&  Indianapolis  track,  where  It  had  right  of 
way  at  that  time. 

The  plalntlll  filed  reply  in  three  para- 
graphs: The  first  a  general  denial.  The  sec- 
ond alleges  that  the  engine  was  In  the  exclu- 
sive and  full  control  of  the  engineer  of  the 
Evansvllle  &  Indianapolis  Company;  that 
he  (tbe  appellee)  was  under  complete  con- 
trol, and  subject  to  the  orders  and  direction 
of  the- engineer  and  conductor.  The  third 
alleges.  In  substance,  that  the  defendant  had 
for  a  period  of  more  than  four  months  been 
In  the  habit  of  sending  out  a  flagman  at  said 
point  of  Intersection  at  the  time  meutloued, 
and  that  because  of  that  fact  a  custom  was 
established  which  gave  the  Evansvllle  ft 
Indianapolis  train  right  of  track,  and  there- 
fore a  right  to  proceed  across  said  Intersec- 
tion without  stopping,  because  said  flag  was 
not  out  Demurrers  to  second  and  third  par> 
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agrapha  of  reply  were  oTerrtUed,  and  excei>- 
tlons  taken. 

Upon  the  trial  ■  verdict  was  returned  in 
lavor  ot  appellee  for  ^,500,  of  which  sum 
appellee  remitted  ¥1,000,  and  the  court  ren- 
dered Judgment  for  $3,500.  A  motion  for 
Judgment  on  the  facts  found  in  answer  to 
Interrogatories  submitted  to  tlie  jury  and  a 
motion  for  a  new  trial  were  each  overruled, 
and  exceptions  taken. 

Specifications  of  the  assignment  of  errors 
from  1  to  6,  inclusive,  auestion  the  suffi- 
ciency of  the  several  paragraphs  of  the  com- 
plaint In  Southern  Ind.  B.  Co.  v.  Peyton, 
157  Ind.  690,  61  N,  E.  722  (a  case  growing 
out  of  the  same  coUlaion.  Peyton  was  the 
engines  and  appellee  was  the  fireman  on 
the  locomotive  on  the  Evansville  &  Indian- 
apolis Railroad),  the  questions  raised  by 
these  speciflcatloiu  an  de<dded  sdvers^  to 
appellant. 

The  seventh  and  eighth  specifications  of 
error  relate  to  the  Buffldency  of  appellee's 
second  paragraph  of  reply,  to  which  a  de- 
murrer was  overruled.  ]EVe  have  set  out  tlie 
substance  of  the  paragraph  in  question,  and 
the  paragraph  of  answer  to  which  it  re- 
ferred. It  avers  that  the  engine  that  was  so 
operated  as  to  cause  appellee's  Injury  was 
under  the  exclusive  and  full  control  of  the 
engineer,  and  that  appellee  was  under  the 
complete  control,  and  subject  to  the  orders 
of,  and  the  direction  of,  the  engineer  and 
conductor.  It  Is  insisted  that  this  paragraph 
of  the  reply  Is  bad,  because  it  shows  that  an- 
other than  appellant  caused  appellee's  Inju- 
ries. The  reply  must  be  considered.  In  con- 
nection with  the  other  pleadings  to  which  It 
relates.  The  complaint  alleges  that  appel- 
lee's Injuries  were  due  to  the  negligence  of 
appellant;  the  answer,  that  the  collision  was 
caused  by  the  disregard  of  the  law,  and  the 
rules  for  the  operation  of  the  Evansville  & 
Indianapolis  Railroad  Company.  The  reply 
avers  tliat  the  appellee  was  not  in  any'way 
responsible  for  either  the  violation  of  the 
law,  or  the  rules  governing  the  operation  of 
the  Evansville  &  Indianapolis  Railway  Com- 
pany, of  which  he  was  an  employ^.  The  in- 
jtury  to  the  appellee  was  due  to  the  negli- 
gence of  appellant  and  the  ETvansvlIle  &  In- 
dianapoUs  Railway  Company.  Under  the  co- 
employfis'  liability  act,  if  the  accident  was 
due  to  the  negligence  of  the  engineer  in  con- 
trol of  the  engine  of  which  the  appellee  was 
flreman,  under  the  averments  of  the  second 
paragraph  of  reply,  he  wonld  have  had  a 
right  of  action  against  his  employer  corpo- 
ration. If  the  accident  was  due  to  the  neg- 
ligence of  appellant  and  the  Evansville  & 
Indianapolis  Railway  Company,  he  would 
have  a  right  of  action  against  either  or  both 
of  them.  He  charges  that  the  negligence  of 
the  appellant  caused  his  injury.  That  the 
negligence  of  another  corporation,  for  which 
he  was  in  no  way  responsible,  contributed  to 
his  injury,  would  not  defeat  his  right  of  ac- 
.tlon  agalDst  appellant. 

The  ninth  and  tenth  errors  assigned  ques- 


tion the  sufficiency  of  the  third  paragraph  of 
reply.  It  is  argued  that  this  paragraph  pro- 
ceeds upon  the  theory  that  although  the  ap- 
pellant company  and  the  Evansville  &  In- 
dianapolis Railway  Company  bad  written 
rules  made  for  the  purpose  of  controlling  the 
movements  of  trains  and  for  the  government 
of  employes  at  the  particular  time  and  place 
in  question,  to  wit,  the  Junction  of  the  two 
roads  at  EInora,  yet  the  employes  of  the  ap- 
pellant company  and  appellee  could,  by  a  cus- 
tom or  habit  established  by  themselves,  with- 
out any  authority  from  their  employers, 
change  the  written  rules;  tliat  they  mi£ht 
then  continuously  and  repeatedly  violate  the 
rules,  and  excuse  themselves  from  negligence 
on  tliat  account  The  construction  given  to 
rule  "c"  <whlcb  requires  a  train  approaclilng 
a  crossing  to  stop)  by  the  Supreme  Court  in 
Southern  Ind.  R.  Co.  v.  Peyton,  supra,  did 
not  require  the  appellee  engineer  to  stop  iiia 
train  at  the  intersection  of  the  roads  to  as- 
certain whether  another  train  was  about  to 
come  upon  his  track.  The  custom,  conduct, 
and  manner  of  handling  both  roads  for  more 
tlian  four  months  Immediately  preceding  the 
accident,  by  their  respective  condactors,  en- 
gineers, and  employes,  gave  to  and  recog- 
nized the  right  of  the  Evansville  &  Indian- 
apolis trains  to  have  the  right  of  way  in  the 
yards  at  the  town  of  EInora,  and  at  the  i>oint 
therein  where  appellee  was  injured;  and  ap- 
pellant had  dally  for  said  four  montlis,  when 
Its  trains  were  approaching  the  point  of  Junc- 
tion, sent  forward  a  flagman  on  the  Bvan»- 
vlile  &  Indianapolis  Road  to  warn  the  engi- 
neer of  any  approaching  train.  The  custom, 
and  the  omission  of  which  proximately  con- 
tributed to  appellee's  Injury,  was  omitted  by 
appellant  Rules  may  be  made  and  super- 
seded by  habit  and  custom.  Southern  Ind. 
R.  Co.  v.  Peyton,  supra. 

It  Is  averred  that  upon  occasion  named  the 
api)ellant  failed'  to  give  the  customary  signaL 
Upon  the  construction  of  the  rule  referred  to, 
we  do  not  feel  warranted,  upon  the  facta 
averred,  to  hold,  as  a  matter  of  law,  that  the 
fireman  was  guilty  of  coAtribntory  negli- 
gence. 

The  following  question  was  propounded  to 
James  L.  Cox,  a  witness  In  behalf  of  the 
appellee,  upon  his  examination  In  chief: 
"What,  If  anything,  prevented  him  [appel- 
lee] from  answering  or  responding  to  yonr 
calls  to  go  out  upon  the  engines.  If  yon 
know?"  Upon  motion  of  the  appellant  the 
court  struck  out  a  portion  of  the  answer,  but 
overruled  the  motion  as  to  the  following: 
"Sometimes  he  would  be  feeling  bad,  and 
would  fall  down  with  his  ankles."  The  wit- 
ness had  testified  that  it  was  his  duty  to  see 
that  the  engineers  and  firemen  reported  to 
him  when  they  were  called  out  The  evi- 
dence is  claimed  to  l)e  Incompetent,  as  irre- 
sponsive, as  self-serrlng,  as  made  in  the  ab- 
sence of  appellant,  ond  long  after  the  In- 
Jury  was  received.  It  has  been  frequently 
decided  iu  this  stute  that  an  Injured  person 
may  give  in  evidence  dedaratlona  connected 
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with  exlitlns  •uflering,  and  ezpreesions  of  It, 
but  cannot  give  an  account  of  the  manner 
In  which  he  received  hla  Injuries.  The  Inter- 
Tal  of  time  between  the  injury  and  expres- 
sion of  pain  would  go  to  the  weight  of  thetei- 
tlmony,  but  not  its  admlsBiblllty.  Board  r. 
Leggett,  116  Ind.  544,  18  N.  E.  53;  Pelrce 
Eec.  V.  Jones,  22  Ind.  App.  173,  58  N.  B. 
431;  City  of  Huntington  t.  Burke,  21  Ind. 
App.  661,  52  N.  £.  415.  The  answer  was  not 
directly  responsive,  but  stated  facts  which 
appellee  was  entitled  to  prove;  and  the  over- 
ruling of  the  motion  to  strike  out  was  not, 
therefore,  reversible  error. 

The  following  question  to  tbe  same  wit- 
ness, and  answer  thereto,  were  objected  to 
upon  tbe  grounds  given  to  the  last  question 
considered:  **Q.  If  you  know,  you  may  state 
whetber  he  ever  made  complaint  of  his  ankle 
until  after  he  was  Injured  In  the  wreck  of 
the  Evansvllle  &  Indianapolis  Railway?  Ans. 
No,  sir;  never  did  make  any  complaint  until 
after  he  was  hurt"  Tbe  evidence  elicited 
by  this  question  was  of  a  negative  character. 
Necessarily  it  would  be  entitled  to  but  little 
weigbt,  but  that  was  for  the  jury. 

The  court  permitted  the  following  question 
to  Daniel  S.  Cook,  and  the  answer  thereto, 
over  appellant's  objection:  "Q.  What  baa 
been  his  condition,  with  reference  to  bis  an- 
kles, and  also  his  lower  limbs,  since  the 
wreck?  Ans.  Well,  he  complained  of  bis 
ankles  for  some  time  after  tbe  wreck,"  What 
we  have  said  as  to  tbe  answer  of  the  witness 
Cox  to  the  first  question  supra,  addressed  to 
him,  applies  here. 

Tbe  following  question  addressed  to  tbe. 
witness  Paine:  "What  was  his  condition  at 
the  time,  and  especially  with  reference  to 
bis  ankles?"  was  answered:  "Well,  be  com- 
plained of  his  ankles,  and  they  would  swell 
up  on  hlro."  The  motion  to  strike  out  was 
addressed  to  the  question  and  answer.  The 
question  was  proper.  It  was  not  error  to 
overrule  tbe  motion. 

Tbe  court  overruled  the  appellant's  objec- 
tion to  the  following  question  put  to  Daniel 
S.  Cook: '  "Q.  What  has  been  his  condition, 
with  reference  to  bis  ankles,  and  also  his 
lower  limbs,  since  the  wreck?"  The  witness 
answo^:  "Well,  be  complained  of  his  an- 
kles for  some  time  after  the  wreck."  The 
meaning  of  the  verb  "complain"  Is  to  ex- 
press regret  or  pain.  The  ruling  of  the  court 
was  not  reversible  error,  for  reasons  already 
given. 

The  following  question  to  Ida  Kern:  "Q. 
During  that  time  you  may  state  whetber  be 
made  any  complaint  about  being  unable  to 
labor  or  work?"  was  answered:  "Well,  dur- 
ing the  time  that  he  was  there  be  was  laid 
up  several  different  times,  complaining  of  bis 
ankles  hurting  him;  and  I  made  Inquiry  sev- 
eral times  why  he  was  not  at  work,  and  they 
said  it  was  on  account  of  his  ankles."  The 
court  struck  out  all  after  "blm.**  For  rea- 
sons  heretofore  given  on  the  consideration 
of  other  errors,  there  was  no  error  in  this 
rnllng. 


John  B.  Davis,  appellee,  was  permitted  to 
answer  over  appellant's  objection:  "Q.  State, 
if  you  know,  how— whether  an  extra  flreman 
on  tbe  Evansvllle  &  Indlanai>olls  Railway 
and  tbe  Evansvllle  &  Terre  Haute  Railway, 
at  tbe  time  yon  were  Injured,  was  promoted 
to  regular  flreman  in  case  of  vacancy?  Ans. 
Yes,  sir;  they  were  In  line  of  promotion." 
The  testimony  was  Improper.  The  promo- 
tion was  too  problematical  and  uncertain.  It 
was  specnlatlTe.  It  does  not  appear  that 
there  was  any  rule  that  promotion  would 
follow  vacancy.  Railroad  v.  Elliott,  149  U. 
S.  266,  13  Sup.  Ct  837,  87  L.  Ed.  728;  Brown, 
Adm'x,  r.  Railroad,  64  Iowa,  652,  21  N.  E. 
198.  It  does  not  necessarily  follow  that,  be- 
cause the  testimony  was  improper,  the  judg- 
ment should  be  reversed.  It  could  have  had 
but  little  weight,  compar<ed  with  the  rest  of 
the  proof  as  to  appellee's  claim  for  damages. 
We  cannot  believe  tbat  the  testimony  affected 
the  verdict  to  any  appreciable  extent. 

Appellant  complains  of  Instructions  Nos. 
4  and  6  given  to  the  jury  at  the  request  of 
appellee.  Instruction  No.  4,  in  effect,  said 
that  if  the  appellee  was  not  charged  with  the 
management  of,  or  authorized  to  manage, 
tbe  engine  and  train  Mpon  which  he  was  em- 
ployed, and  that,  as  flreman,  he  was,  imme- 
diately before  and  at  the  time  of  receiving 
his  Injuries,  subject  to  the  orders  and  direc- 
tions of  the  engineer  of  tbe  engine  on  which 
be  was  employed,  and,  when  directed,  he 
was  obliged  to  obey,  then  tbe  negligence, 'If 
any,  of  said  engineer,  should  not  be  Imputed 
to  blm.  In  this  there  was  no  error.  What 
we  have  said  with  reference  to  the  second 
paragraph  of  reply  Is  applicable  to  this  In- 
struction. 

Instruction  6  Informed  the  jury  that  If  the 
switch  target  showed  tbe  track  clear  to  the 
engineer  and  flreman  of  the  Evansvllle  & 
Indianapolis  Railway,  and  that  said  engineer 
and  flreman  saw  or  might  have  seen  defend- 
ant's train  approaching  the  Intersection  on 
its  "Y.'*  they  would  haTe  the  r^bt  to  pre- 
sume that  the  employes  in  charge  of  defend- 
ants train  would  atop  the  same  before  it  ap- 
proached so  near  the  Evansvllle  &  Indianap- 
olis Railway  as  to  make  It  unsafe  for  the 
train  on  that  road  to  pass  by,  and  they  would 
have  bad  a  right  to  ^ct  upon  that,  and  pro- 
ceed' uiran  their  way  until  th^  discovered 
that  the  onployfia  would  not  stop  their  train 
even  though  it  should  then  be  too  late  to  stop 
tbe  Evansvllle  &  Indianapolis  train  In  time 
to  prevent  such  collision.  Standing  alone,  tbe 
Instruction  was  too  broad.  Bat  considered 
in  connection  with  other  instructions  upon 
the  question  of  contributory  negligence,  we 
think  that  It  could  not  mislead  the  jury.  Be- 
sides, appellee  was  not  In  control  of  the  en- 
gine, and  the  negligence  of  the  engineer  and 
conductor  cannot  be  Imputed  to  him. 

It  is  argued  that  the  refusal  to  give  to  the 
Jury  Instructions  Nos.  1,  10,  and  21  tendered 
by  appellant  was  error. 

Instruction  1  directed  tbe  jury  to  return  a 
verdict  In  favor  of  the  appellant.    It  took 
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from  the  Jury  the  rtght  to  determine  the  ques- 
tion of  negligence  and  contributory  negli- 
gence. The  rejection  was  not  error. 

InBtmctlon  10  reads:  "If  you  find  In -this 
case  that  the  platotUT,  John  B.  Davis,  conld 
bare  seen  the  Southern  Indiana  train  ap- 
proaching said  intersection,  and  could  hare 
known  of  the  danger  In  time  to  tuTe  avoided 
it  bj  csie  proportionate  to  the  dangerous  but* 
TonndlngB,  then  said  John  B.  Davis  li  char^ 
ged  with  seeing  what  he  could  have  seen,  and 
knowing  what  he  conid  liave  known;  and 
It,  under  such  drcumstances,  the  said  John 
B.  Davis  did  so  fall  to  see  and  know,  and 
his  said  failnre  In  any  way  contributed  to 
his  injury,  then  I  Instruct  yon  that  he  can- 
not recover  In  tlds  action,  and  your  verdict 
■hould  be  for  the  defendant"  In  other  In- 
structions requested  by  the  appellant  and 
given  by  the  court,  the  jury.  In  varying 
phraseologyf  were  repeatedly  ami  plainly  told 
tliat  It  was  the  duty  of  appellee  to  be  diligent 
In  the  exercise  of  his  nataral  senses;  that 
he  could  not  recover  alone  upon  the  negli- 
gence of  the  appellant,  but  must  himself  be 
free  from  fault  contributing  to  his  Injury; 
that  he  must  be  held  to  hare  seen  what  be 
could  have  seen  by  looking  carefully  and  by 
the  exercise  of  ordinary  care;  The  Instruc- 
tion refused  was  fully  covered  by  others 
given,  and  It  was  therefore  not  reversible  er- 
ror to  reject  It. 

Instruction  21  Is  as  follows:  "There  has 
been  evidence  Introduced  for  the  purpose  of 
showing  that  the  servants  of  the  defendant 
company  had,  by  practice  and  custom,  chan- 
ged the  written  rules  of  said  company  gor- 
emtng  the  movemente  of  their  trains  at  the 
point  of  intersection  whoe  said  accident  oc- 
curred. I  instruct  you  that,  no  matter  what 
has  been  the  practice  and  custom  of  the  serv- 
ants of  the  two  comiunles  as  to  stopping 
and  flagging  their  respective  trains,  unless 
John  B.  Davis  knew  of  said  practice  and 
custom,  and  acted  upon  It.  be  cannot  ex- 
cuse himself  for  Intentionally  and  voluntarily 
violating  the  rules  of  his  said  company,  with 
which  It  was  his  duty  to  become  familiar. 
If  you  And  that  nnder  such  drcnmstances 
the  said  John  R.  Davis  violated  the  rules  of 
his  company  in  approaching  said  intersec- 
tion upon  the  date  of  ^ch  accident  and  you 
further  find  that  his  said  violation  of  said 
rales  in  any  way  contributed  to  bis  Injury 
complained  of,  then  I  Instruct  yon  that  he 
cannot  recovOT  In  this  action,  and  your  ver- 
dict must  be  for  the  defendant"  The  Jury 
found,  In  answer  to  Interrogatories,  that  pri- 
or to  :tbe  date  of  the  collision  the  train  upon 
which  the  appellee  was  fireman  bad  been 
flagged  by  the  aerrants  operating  appellant's 
train  in  approaching  said  point  of  Intersec- 
tion, and  that  appellee  knew  the  custom  of 
the  servants  of  the  appellant  railway  com- 
pany, operating  its  said  trains,  of  flagging 
the  ETanarllle  &  Indianapolis  Railway  trains 
when  they  were  approaching  said  point  of  in- 
tersection, prior  to  the  .iccident.  These  spe- 
cial findings  show.  In  the  light  of  instruc- 


tions given  to  the  effect  that  If  the  injury 
of  appellee  was  In  any  way  due  to  voluntary 
violation  on  his  part  ot  a  rule  or  rules  of 
his  company  for  his  conduct  In  the  line  of 
his  employment  he  could  not  recover  si- 
though  his  Injury  might  also  be  attributable 
to  the  negligence  of  appellant  that  appel- 
lant's right  could  not  have  been  prejudiced 
by  tills  action  of  the  court 

It  Is  contended  tliat  the  answers  to  inter- 
rogatories are  In  irreconcilable  conflict  with 
the  general  verdict  Considered  together 
with  any  other  facts  which  the  Jury  might 
have  reasonably  found  nnder  the  issues  and 
tiie  evidence,  such  conflict  does  not  exist 

It  Is  claimed  that  the  damages  assessed 
are  excessive.  There  la  evidence  that  ap- 
pellee's Injury  is  permanent  "The  dam- 
ages are  not  so  great  In  view  of  the  evi- 
dence, as  to  induce  the  belief  that  the  Jury 
acted  from  prejudice,  partiality,  or  corrup- 
tion." This  court  would  not  therefore,  un- 
der numerons  decisions,  be  sustained  In  dis- 
turbing It.  Lauter  v.  Duckworth,  19  Ind. 
App.,  at  page  514,  48  N.  B.  864,  and  case* 
cited. 

W.  B.  Gardiner,  as  attorney  for  appellee,^ 
In  his  closing  argument  to  the  jury,  with  ref- 
erence to  lotern>gatorles  which  had  been  sub- 
mitted to  the  Jury  to  be  answoed,  used  this 
language:  "These  intrarogatorles  liave  been 
put  to  you  by  the  defendant  for  the  par- 
pose  of  entangling  you."  The  defendant  ex- 
cepted to  said  language,  and  moved  the 
court  that  it  be  stricken  out  and  withdrawn 
from  the  Jury,  and  the  jury  discharged.  The 
court  sustained  said  motion  so  fi^^  as  to 
wltbdraw  sold  language  from  the  Jury,  ad- 
monished and  Instructed  the  Jury  not  to  con- 
sider said  statement  In  deciding  said  cause, 
and  no  further  statement  on  the  sublet  was 
made  th  the  jury's  presence,  but  orermteA 
the  motion  as  to  the  discharge  of  the  Jury. 
In  Inatructlon  Na  7,  ttie  court  said:  "In  ttie 
consldenitlon  of  this  cause,  you  wilt  not  con- 
sider the  question  of  what  party  to  this  salt 
requested  interrogatories  to  be  submitted  to 
you.  Tliat  Is  not  a  matter  which  you  should 
consider  st  all,  but  In  determining  the  right 
of  the  parties  to  this  suit,  you  should  only 
consldM*  the  evidence,  and  the  law  applica- 
ble thereto,  as  given  by  the  court"  The 
court  properly  treated  the  statement  of  coun- 
sel as  improper,  and  by  oral  and  written  in- 
structions directed  the  Jury  to  disregard  it. 
The  withdrawal  of  the  language  from  the 
Jury  by  the  court,  and  the  admonition  and 
instruction  given,  Induce  the  conclusion  that 
the  appellant  was  not  thereby  prevented 
from  having  a  fair  trial.  There  is  evidence 
fairly  tending  to  sustain  the  verdict  and, 
being  within  the  Issues,  wo  cannot  concede 
the  claim  of  appellant  that  tt  Is  contrary  to 
law. 

It  Is  earnestly  Insisted  by  appellee  that  the 
evidence  Is  not  In  the  record,  and  tliat  th<; 
questions  raised  by  appellant  upon  the  ad- 
missibility of  certain  testimony  and  upon  the 
giving      wrtftln  InstroctionB,  and  the  n- 
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fusal  to  give  otiiers,  are  not  properly  pre- 
sented. We  have  berein,  for  tbe  considera- 
tion of  the  questions  raised,  treated  the  erl- 
dence  as  properly  before  na. 

There  la  no  question  as  to  appellee's  In- 
jury. There  Is  evidence  fairly  tending  to 
sustain  the  verdict  of  the  jury  that  his  In- 
jury was  proximately  caused  by  the  negli- 
gence of  the  appellant,  and  that  appellee  was 
free  from  fault  proximately  contributing 
thereto. 

We  find  no  error  tm  which  the  judgment 
should  be  reversed.  Judgment  affirmed. 

WILST,     concurs  In  the  result. 


<82  iDd.  App.  20)  . 

HAMMOND,  W.  ft  B.  a  BIiBCTRIO  ST.  BT. 
CO.  T.  BADS. 

(Appelate  Oonrt  of  Indiana.  Divialoa  No.  1. 

Jan.  15,  1904.) 

COLLISION  WITH   STREET  GAR— ACTION  FOR 
DAMAGES— PLEADING— NEQLIQKNCB  AND 
CONTRIBUTORY  NBGUGENCB. 

1.  The  complaint  lu  an  action  against  a  street 
railroad  company  alleged  that  plaintiff  was  driv- 
ing his  horse  and  wagon  along  a  street  on  the 
north  gide  of  defendant's  track,  and  when  with- 
in 10  or  12  feet  west  of  a  cross  street,  on  which 
he  intended  to  drive  north,  his  horse  took  fright 
at  the  rapid  approach  of  one  of  defendant's  cars, 
then  aboQt  200  feet  east  of  him;  that  his  horse, 
OD  account  of  such  (right,  ran  rapidly,  and  shied 
to  the  north,  and  the  wagon  struck  violently 
against  a  pole  at  the  comer  of  the  street  inter- 
section, and  the  horse  became  unmanageablcand 
reared  and  fell  back  toward  the  wagon,  and 
wheeled  toward  the  track,  raoning  aloag  the 
same,  aod  that  during  all  such  time  his  oorse 
was  unmanageable;  that  his  horse  coatinaed  thus 
to  run  along  the  track  for  about  75  feet;  when 
the  car  caugnt  up  with  the  wagon,  and  was  care- 
lessly and  negligently  ran  into  and  against  the 
same,  and  the  wagon  was  broken,  the  horse  in- 
jured, and  plaintiff  knocked  out  and  injured. 
Held,  that  it  clearly  averred  that  plaiutifTs  in- 
joxy  was  the  result  of  d^endant's  negligence, 
and  thst  this  was  all  that  was  necessary,  aod 
the  fact  that  the  complaint  slso  averred  that 

Jjalntiff  was  not  guilty  of  contributiiv  to  his  in- 
urr  was  unnecessary,  and  did  not  render  It  bad; 
•ucn  averment  bring  immaterial,  and,  at  most, 
merely  surplusage. 

2.  Defendant's  street  ear  was  200  feet  or  more 
distant  from  the  place  where  plaintiff  had 
hitched  bis  horse  when  he  started  to  get  into  his 
wagon,  and,  before  he  had  reached  or  could 
reach  tbe  lines,  the  horse  jumped  and  threw  him 
down,  aod  then,  being  unmanageable,  started 
with  the  wagon  and  plaintiff  along  and  near  the 
tra(±  before  the  car,  swerving  from  one  side  to 
the  other  until  they  were  struck  by  the  car. 
Bcld,  that  plaintiff's  negligence,  if  any,  did  not 
contribute  to  the  injury,  and  that  he  could  not 
be  charged  with  negligence  aft«r  the  horse  be- 
came nnmanageable. . 

3.  It  being  shown  that  the  motorman,  by  the 
exercise  of  doe  care  under  all  the  circumstances, 
might  and  should  have  prevented  the  injury,  the 
case  was  fully  within  the  rale  that  where  one 
person  sees  another  iu  peril,  from  which  he  is 
unable  to  extricate  himself  by  reasonable  care, 
it  is  his  duty  to  so  act  as  not  to  increase  the 
pierll,  and  if  he  acts  so  as  to  increase  the  dan- 
ger, with  full  knowledge  of  the  facts,  he  will  not 
be  relieved  from  the  damages  resulting  from  his 
negligence. 

%t,Bm  Street  Railroads,  vol.  M,  Caot.  Dig.  |  m, 


Appeal  from  Circuit  Court,  Lake  County; 
Willis  C.  McMahan,  Judge. 

Action  by  James  S.  Eads  against  the  Ham- 
mond, Whiting  &  East  Chicago  Electric 
Steeet  Railway  Company,  From  a  judgment 
for  plaintiff,  defendant  appeals.  Afflnned. 

John  B.  PetersoD  and  Pet»  Gnunpacker, 
for  appellant  Stlnsou  Bros,  and  A.  F. 
Knotta,  for  appellee. 

BENLBY,  O.  J.  Appellee  began  this  ac- 
tion against  appellant  to  recover  damages 
austatned  by  blm,  and  caused  by  the  alleged 
negligence  of  the  appellant  The  errors  re- 
lied upon  for  a  reversal  of  this  judgment  are 
<1)  that  the  trial  court  erred  in  overruling  ap- 
pellant's demurrer  to  the  complaint;  (2)  that 
the  trial  court  erred  in  overruling  appellant's 
motion  for  a  new  trial;  (3)  that  the  trial 
court  erred  In  overruling  appellant's  motion 
for  judgment  In  its  favor  on  tbe  special  find- 
ings of  tbe  Jury  notwithstanding  the  general 
verdict 

It  Is  averred  In  the  complaint  that  the  ap- 
pellant Is  a  corporation  operating  an  electric 
railway  in  the  city  of  Hammond,  Ind.,  upon  a 
street  In  said  city  known  as  "State  Street," 
and  that  It  propels  its  cars  by  means  of  elec- 
tric power;  that  the  appellee  was  on  the  6th 
day  of  July,  1001,  driving  his  horse  and  wag- 
on along  said  street  north  of  appellant's 
tracks  near  Sohl  street  and  that  when  appel- 
lee had  arrived  within  10  or  12  feet  west  of 
Sohl  street  Intending  to  drive  north  on  said 
street  bis  horse  took  fright  at  the  rapid  ap- 
proach of  one  of  appellant's  cars  which  was 
approaching  appellee  from  the  east  and  was 
at  the  time  about  200  feet  east  of  him;  that 
appellee's  horse,  on  account  of  such  fright 
ran  rapidly,  and  shied  to  the  north,  and  the 
wagon  In  which  he  waS  riding  struck  violent- 
ly against  a  pole  standing  at  the  comer  of 
State  and  Sohl  streets,  and  tbe  horse  became 
unmanageable,  and  reared  and  fell  back  to- 
ward the  wagon,  and  wheeled  toward'appel- 
lant's  track,  running  along  the  track,  and 
that  during  all  of  said  time  appellee's  horse 
was  unmanageable;  that  the  horse  continued 
to  run  along  said  track  ip  such  anmanageable 
condition  for  abont  75  feet;  where  the  appel- 
lant's car  caught  up  with  tbe  wagon,  and 
said  ear  was  carelessly  and  negligently  run 
into  and  against  appellee's  wagon  and  horse; 
and  the  said  wagon  was  broken,  the  horse  in- 
Juied,  and  appellee  knqcked  out  ^of  his  wag- 
on, and  thereby  severely  and  permanently 
injured  and  crippled.  We  think  the  com- 
plaint clearly  avers  that  a^Kllee's  Injury 
was  the  result  of  appellant's  negligence,  and 
tiiat  this  Is  all  that  It  was  necessary  to  show 
in  the  complaint  The  avennoit  that  ap- 
pellee was  not  guilty  of  contributing  to  his 
injury  vras  unnecessary,  and  the  fact  that 
the  complaint  contains  such  an  averment 
does  not  render  It  bad;  such  an  averment  be- 
ing Immaterial,  and  regarded,  at  the  most  as 
merely  surplusage. 
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It  iB  contended  by  counsel  for  appellant 
that  the  evidence  does  not  show  that  the  ap- 
pellant was  guilty  of  any  negUgeuce  what- 
ever, and  that  the  evidence  shows  that  the 
appellee  was  guilty  of  contributory  negli- 
gence,* and  that  the  Injury  was  the  result  of 
an  unavoidable  accident.  It  Is  shown  by 
the  evidence  that  appellant's  car  which 
struck  appellee's  wagon  and  horse,  and  caus- 
ed the  injury  complained  of.  was  200  feet  or 
mote  east  on  State  street  from  the  place 
where  appellee's  horse  and  wagon  was  hitch- 
ed at  the  time  he  started  to  get  Into  the  wag- 
on; that  when  appellee  unhitched  his  horse 
and  stepped  into  the  wagon,  and  before  he 
bad  reached  or  could  reach  the  lines,  the 
horse  Jumped  and  threw  him  down,  and  the 
horse  started  with  the  wagon  and  appellee 
along  the  side  of  appellant's  track;  and  that 
the  horse  was  unmanageabie,  and  was  draw- 
ing the  wagon  along  and  near  the  track, 
swerving  first  from  one  side  to  the  other,  and 
the  fact  that  the  horse  was  unmanageable, 
and  the  danger  that  appellee  was  in,  was 
fully  known  and  apparent  to  the  motorman 
who  liad  charge  of  the  car  which  struck  ap- 
pellant's wagon.  It  Is  further  shown  by  the 
evidence  that  the  motorman,  by  the  exercise 
of  due  care,  under  all  the  drcumstances, 
mlgbt  and  should  have  prevented  the  Injury. 
The  evidence  also  shows  that  appellee's  neg- 
ligence. If  any,  did  not  contribute  to  liis  in- 
Jury.  He  could  not  be  charged  with  negli- 
gence, under  the  circumstances  shown  by  the 
evidence,  after  the  horse  had  become  tmman- 
ageable.  This  brings  the  case  fully  within 
the  rule  that  where  one  person  sees  another 
In  ft  posltioD  of  peril,  from  which  he  Is  un- 
able to  extricate  himself  by  the  exercise  of 
reasonable  care,  it  to  the  duty  of  such  person 
to  80  act  as  not  to  increase  the  peril,  and  If 
he  does  so  act  In  a  manner  which  Increases 
the  danger,  with  full  knowledge  of  the  facts, 
he  will  not  be  relieved  from  the  damages 
which  might  result  from  such  negligent  acts. 
Citizens'  St- By.  Co.  t.  Damm.  2S  Ind.  App. 
611,  S8  N.  B.  S64,  and  cases  dted. 

In  the  case  at  bar  the  evidence  fairly 
shows  that  there  was  ample  time,  after  the 
motormaD  saw  the*  impending  danger  in 
which  appellee  was  placed,  to  have  stopped 
the  car  and  to  have  avoided  the  injury.  The 
evidence  does  not  show,  as  counsel  for  ap- 
pellant contend,  that  the  horse  drawing  ap- 
pellee's wagon  was  trotting  along  the  street 
at  a  safe  distance  from  the  track,  and  that 
there  was  no  Indication  that  the  horse  was 
frightened,  and  that  the  vehicle  would,  by 
the  action  of  the  horse,  be  suddenly  drawn 
upon  the  track.  In  Muncle  St.  Ry.  Co.  v, 
Maynard.  5  Ind.  App.  372;  32  N.  a  343,  the 
law  applicable  to  a  state  of  facts  such  as 
was  provoi  In  this  case  was  stated  by  this 
court  In  the  following  language:  "We  think 
the  evidence  shows  that  the  engineer  could 
hare  seen  the  helpless  condition  of  the  appel- 
lee in  time  to  have  stopped  his  train  and 
have  avoided  the  injury.  It  was  his  duty  to 


be  constantly  on  the  alert,  and,  if  he  (Uscov* 
eied  appellee's  property  so  situated  that  in- 
Jury  must  follow  uuless  be  stopped  hla  en- 
gine, it  was  his  duty  to  make  all  reasonable 
effort  to  do  so.  Those  In  charge  of  an  engine 
upon  a  street  car  track  are  not  required  or 
under  obligation  to  Immediately  stop  an  en- 
gine upon  seeing  a  horse  or  team  by  the  side 
of  the  track  that  is  maulfesting  fright,  un- 
less the  situation  and  all  the  circumstances 
would  cause  a  reasonable  man  to  see  and 
believe  that  damage  to  the  property  could  not 
otherwise  be  avoided."  In  the  case  of  Terre 
Haute  Blectrlc  Railway  Co.  v.  Yant.  21  Ind. 
App.  486,  51  N.  E.  732,  69  Am.  St.  Rep.  376, 
this  court  adopted  and  approved  the  doctrine 
of  the  Supreme  Court  of  North  Carolina  in 
Doster  v.  Charlotte  St  Ry.  Co.,  117  N.  C. 
651,  23  S.  E.  449,  34  L.  R.  A.  4S1;  that  court 
saying:  "Where  a  horse  Is  being  driven  or 
is  running  uncontrolled  along  a  highway 
parallel  to  a  railway  of  any  kind,  though  it 
give  unmistakable  evidence  by  Ita  move- 
ments that  It  is  alarmed  at  an  approaching 
train  or  car,  the  engineer  or  motorman  in 
charge  is  not  negligent  In  failing  to  diminish 
the  speed,  unless  the  animal  la  actually  on 
the  track  in  bis  front,  or  he  has  reasonable 
ground  to  believe  that.  In  its  excited  state,  It 
Is  about  to  go  or  may  go  upon  It;  so  as  to 
cause  a  collision."  We  believe  that  the  Jury 
In  this  case  had  a  right  to  conclude,  from  all 
the  facts,  that  the  motorman  In  charge  of 
the  car,  and  having  in  plain  view  tibe  unman- 
ageable horse,  must  have  had,  as  a  reason- 
ably prudent  man,  reasonable  grounds  to  be- 
lieve that  the  horse,  in  its  unmanageable 
condition,  swerving  on  and  off  of  the  track, 
was  abont  to  or  might  go  upon  the  track 
and  cause  a  collision.  Tbe  rule  as  stated  by 
Booth  on  St  Ry.  Law,  at  section  298,  and 
which  Is  applicable  to  the  facta  produced  in 
this  case,  has  been  adopted  as  a  law  in  this 
state.  It  Is  stated  as  follows:  "And  •  •  • 
for  obvious  reason,  companies  which  have 
been  duly  license^,  and  therefore  have  as 
much  right  to  run  their  cars  in  the  streets  as 
others  have  to  drive  through  them  with  their 
horses  and  vehicles,  cannot  ordinarily  be  held 
responsible  for  horses  taking  fright  at  tbe 
appearance,  movement  or  noise  o(  the  cars. 
If  a  horse  takes  fright  at  an  apimaciilng  car, 
and,  because  the  car  Is  not  stopped,  *  *  • 
becomes  unmanageable  and  runs  away.  In- 
juring the  driver  or  others,  the  company  Is 
not  liable,  unless  the  conduct  complained  of. 
In  the  management  of  the  car,  is  attributable 
only  to  a  wanton  or  malicious  disregard  for 
the  safety  of  the  driver  or  other  travelers 
upon  tbe  street  *  *  *  To  the  extent  that 
travelers,  whether  In  cars,  on  foot  or  in  pri- 
vate vehicles,  have  tbe  right  to  proceed  with- 
out unnecessary  interruption  or  delay,  the 
rights  of  all  are  equal,  and  the  law  makes 
no  distinction  between  the  vehicles  used  or 
the  means  employed.  No  other  rule  would 
be  reasonable  or  practicable,  for.  If  drivers, 
motoimen,  or  gripmen  were  req'ilred  to  itop 
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tbelr  cftTSy  slacken  tbelr  speed,  or  omit  or 
dUcontiilue  uecesaarj  signals,  upon  wblch  tbe 
safety  of  others  depends,  because  timid 
liorses  become  frightened,  or  already  mani- 
fest symptoma  of  fear,  not  Indicating  Imml- 
nent  peril,  street  railway  service  would  be 
BO  materially  embarrassed  by  numerous  de- 
lays as  to  defeat  tbe  purpose  for  which  such 
franchises  are  grauted,  and  the  dangers  to 
tbe  general  public,  for  whose  protection 
warnings  are  glTen,  would  be  greatly  enhan- 
ced." The  facts  In  this  case,  we  think,  Jus- 
tified the  jury  In  concluding  that  appellee 
was  in  immiitent  peril,  and  that  the  motor- 
mau  in  charge  of  the  car  must  have  known  of 
appellee's  perlL 

What  we  have  heretofore  said  disposes  of 
appellant's  contention  that  the  Injury  was 
the  result  of  an  unavoidable  accident 

Tbe  facts  found  by  ail  of  the  answers  to 
the  interrogatories  are  npt  In  conflict  with 
the  general  verdict,  and  a  careful  examina- 
tion of  all  of  the  instructions  given  to  the 
Jury  convinces  us  that  no  error  was  commit- 
ted by  the  trial  court  In  this  regard 

Tbe  judgment  la  afBrmeO. 


(32  Ind.  App.  301) 

CITIZENS'  OAS  &  OIL  MIIT.  CO.  T.  WHIP- 
PLE] at  aL 

(Appellate  Gomt  of  Indiana,  Dlvliton  No.  1. 
Jan.  18,  19M) 

NATURAL  OAS— U8B  FQR  PDHL  —  CONTRACT 
RELATION  WITH  CONSUUaR^NEQLIOENCS}- 
FAILVRC  TO  RDOUtiATB  IXOW  —  8BTTINQ 
PIRH  TO  BUILDIHOS-ACTION  FOR  DAMAQBS— 
PLBAOINQ  —  BVIDBNCB  —  INSTRUCTIONS  — 
RHVIBW— OBJSCnOH  TO  BVIDBNCB-HARU- 
LESS  ERROR. 

1.  A  complaint  showed  that  defendant  was 
famishing  natural  gas  to  plaintlfEa,  and  that  it 
aegligeotly  failed  to  regnlate  the  flow  into  pl^es 
leading  to  plaintiffs'  stove,  by  reason  of  whicfa 
the  presaore  and  quantity  were  increased  be- 
youd  that  theretofore  sappiied  to  such  an  extent 
that  tbe  stove  was  overheated,  settuiK  fire  to 
plalotifEB'  property,  without  their  fault.  Held 
to  state  a  cause  of  action. 

2.  Sustaining  a  demurrer  to  paragraphs  of  the 
answer  nleadlng  material  facta  wlddi  were  ivov- 
abie  under  the  general  denial  was  harmless  er- 
ror. 

3.  In  an  action  tor  damages  alleged  to  have 
been  caused  by  defendant's  negligence  in  regn- 
latiDg  the  flow  of  natural  gas  into  tbe  pipes 
leading  to  plaintiffs'  store,  any  Fact  showing 
that  defendant's  gas  system  at  tne  time  in  ques- 
tion was  properly  managed,  that  it  was  not  neg- 
lieent  in  any  particular  charged  in  the  com- 
plkiDt,  and  that  the  plaintiffs  were  not  without 
fault,  could  be  shown  under  the  general  denial. 

4.  An  objection  to  evideuce  that  it  is  not 
cotnpetwit  nor  material  presenta  no  question  for 
review. 

5.  Objection  to  the  admission  of  evidence 
Billed  in  an  appellant's  brief  without  reference 
to  tbe  bill  of  exceptions  by  which  tbe  evidence 
and  nilius  questioned  may  be  found  will  not  be 
considered. 

6.  In  an  action  for  buildings  bnmed  by  rea- 
son of  defendant's  negligence,  error,  if  any,  in 
permitting  tlie  introduction  of  the  certified  copy 
of  a  deed  of  the  land  on  which  the  buildings 
were  situated,  was  harmless. 

7.  In  an  action  for  bnildinga  burned  liy  rka- 
soB  of  defendants  uMligence,  evidence  that 
plalntlffk  liad,  by  subserlptiona,  received  a  great- 


er  sum  than  the  loss  by  flre,  and  that  at  the 
time  of  the  6re  they  were  not  claiming  that  it 
occurred  by  reason  of  any  act  Of  omission  on  tbe 
part  of  defciidnnt,  was  not  admissible  on  the 
question  of  damages;  tbe  subscription  not  being 
made  by  defendant  or  by  its  procurement,  nor  to 
sati^  its  liability. 

8.  ui  an  action  for  buildings  burned  by  rea- 
son of  defendant's  negligence  in  furnishing 
natural  gas  for  fuel,  an  instruction  that  a  cor- 
poration or  person  furnishing  such  gas  "is 
bound  to  exercise  such  care,  skill,  and  diligence 
in  all  its  operiitioiis  as  is  called  for  by  the 
delicacy,  difficulty,  and  dangerousness  of  the  na- 
ture of  its  business,  in  order  that  injury  may 
not  be  done  ttf  others:  that  is  to  say,  it  tbe 
danger,  delicacy  or  difficulty  is  extraordinai-ily 
great,  extraordinary  skill  and  diligence  is  re- 
quired"— held  not  erroneous,  as  being  controlled 
by  tbe  concluding  part  thereof, 

9.  In  an  action  for  buildings  burned  by  rea- 
son of  negligence  in  supplying  natural  gas  there- 
to, instructions  as  to  the  use  thereof  as  a  fuel, 
declaring,  in  short,  tbat  it  was  a  dangerous  sub- 
fltance,  and  that  the  care  must  be  commensurate 
with  the  danger,  were  not  objectionable. 

10.  In  an  action  for  buildings  burned  by  reason 
of  negligence  in  supplyiug  natural  gas  thereto, 
an  instruction  declared  that  if  tbe  Jury  found 
that  defendant,  when  plaintiffs'  ivoperty  was 
burned,  was  furnishing  plslntiffs  natural  gas 
for  fuel  for  a  valuable  consideration,  and  neg- 
ligently failed  to  provide  appliances,  etc.,  rea- 
sonably uecessary  to  control  tbe  amoont  and 
pressure,  and,  on  accomit  of  such  failure,  plain- 
tiffs' property  was  destroyed  by  fire  occasioned 
by  an  overheated  stove,  caused  by  failure  to 
regulate  the  pressure,  defendant  would  be  liable 
for  resulting  damages,  unless  they  found  that 
^aintiffs  were  gnllty  of  contributory  negligence. 
add.  tbat  this  did  not  state  what  plaintiffs  must 
prove  to  authorite  a  recovery,  but  stated  only 
that  certain  conduct  on  defendant's  part  was 
actionable  negligence. 

11.  A  company  engaged  in  furnishing  natural 
gas  for  iael  purposes  may  waive  its  written  per- 
mission to  make  a  connection  for  such  purposes. 

12.  If,  without  the  knowledge  or  consent  of  a 
company  engaged  in  furnishing  natural  gas  for 
fuel,  a  stove  is  connected  with  their  pipes,  and 
gas  is  used,  and  afterward  the  company  is  paid, 
at  its  request,  the  amount  deniauaed  therefor, 
the  persons  makiug  the  connection  become  con- 
snmera  from  such  time,  and  are  entitled  to  use 
gas,  unless  ordered  to  cease  by  the  company, 

13.  In  an  action  for  buildings  burned  by  reason 
of  negligence  in  furnishing  natural  gas  for  fuel, 
there  was  evideuce  tbat  toe  defendant  was  sup- 
plying gas  at  a  ten-pound  pressure,  and  tbat  a 
pressure  of  about  eight  ounces  was  dangerous, 
and  that,  while  there  were  regulators  to  control 
the  pressure,  they  did  not  control  it  until  it 
reached  ten  ponnds;  and  an  instruction  declared 
that  if,  at  tbe  time  of  the  'burning,  defendant 
was  furnishing  plaintiffs  natural  gas  to  be  used 
for  fuel  in  a  stove  in  plaintiffs'  oSice,  and  de- 
fendant suffered  and  permitted  Its  regulator  or 
regulators  to  be  in  sncfa  condition  that  It  or  tbey 
did  not  regulate  or  control  the  pressure,  and  tbe 
regulator  admitted  gas  to  the  stove  at  a  hif^h 
and  dangerous  pressure,  and  plaintiffs'  store 
was  thereby  overheated,  thereby  causing  tbe  de- 
struction and  damages,  without  contributory 
negligence  on  the  part  of  plaintiffs,  defendant 
was  liable.  Held,  tbat  the  instruction  did  not 
necessarily  proceed  on  the  theory  that  the  regu- 
lators were  out  of  order,  bnt  apparently  on  the 
theory  tbat  tbey  may  have  been  in  proper  re- 
pair, but  were  so  adjusted  as  to  permit  a  dan- 
gerous quantity  of  gas  to  pass  through,  and 
there  was  evidence  to  which  the  tnstrnction  was 
applicnble. 

14.  Tbe  use  of  the  word  "plaintiff"  In  an  in- 
struction where  there  are  two  plaintiffs  to  the 
action  Is  not  misleading,  where  a  Jury  of  aver- 
age intelligence  would  nuderstand  Uiat  the  court 
meant  the  parties  suing. 


Digitized  by 


Google 


658 


60  NORTHBASTBBN  BEPOBTBB. 


IS.  It  is  not  neglleeDce  to  leave  a  natural  gaa 

stave  burning  at  night,  If  proper  care  and  can- 
tion  are  used  in  turning  down  and  adjusting 
the  ke^  valTe,  and  looking  alter  the  service 
^pes  and  appliances,  so  as  to  properly  regolata 
the  flow  at  a  safe  pressure. 

Appeal  from  Circuit  Court,  AdamB  Coun- 
ty; Abram  Simmons,  Special  Judge. 

Action  by  Stephen  A.  D.  Whipple  and  oth- 
ers against  the  Citizens'  Gas  &  Oil  Mining 
Company.  From  a  judgment  tcs  plalntitfa, 
defendant  appeals.  Attlrmed. 

Taylor,  MacGinnltle  &  XayJor,  Shafer  Pe- 
terson, and  Dore  B.  Srwin,  for  appellant. 
McGriff  &  Bergman,  0.  J.  Lutz,  and  Wil- 
liamson &  Whipple,  for  appellees. 

HOBINBON,  J.  .^pellees  recoTeied  • 
Judgment  for  the  burning  of  certain  prop- 
erty, caused  by  appellants  alleged  negll- 
gence. 

The  Bufflciency  of  the  com^aint,  which  is 
In  three  paragraphs*  Is  first  questioned.  The 
first  paragraph  avers  that  appelant  vas  en- 
gaged In  supplying  dtlsens  vlth  natural 
gas  fOr  domestic  and  manufiictnrlng  purp(»- 
es;  that  appellees  wwe  patrons  of  appellanti 
and  wwe  using-gftSr  unck^r  a  contract,  In  a 
store  In  th^  factory;  that  the  natural  pres- 
sure of  the  gas  Is  so  great  that  It  Is  neces- 
sary at  all  times  to  maintain  regulators, 
which  regulators  were  maintained  by  appel- 
lant, to  control  the  flow  of  gas,  and  make 
the  use  of  the  some  safe  tot  consumers,  and 
tiiat  it  is  necesaary  that  the  i4pe  lines  and 
regulators  should  be  under  the  control  and 
management  of  a  skilled  p^wuit  to  oversee 
and  control  the  same,  that  gas  might  Be 
furnished  to  consumers  at  a  low,  safe,  and 
tudform  pressure;  that  on  a  certain  date 
such  regulators  did  not  properly  control  the 
pressifte  and  flow  of  gas  so  as  to  furnish 
appellee^  stove  with  gas  at  a  safe,  low, 
even,  and  uniform  pressure;  that  appellant 
carelessly  and  negligently  failed  to  regulate 
and  maintain  such  regulators  on  such  date, 
and  n^ligently  and  carelessly  failed  and 
n^lected  to  watob  and  oversee  the  mains, 
regulators,  and  appliances,  and  n^Ugently 
and  carelessly  left  such  regulators  and  ap- 
pliances without  the  oversight  or  siq^ervlsion 
of  any  person,  and  because  of  such  careless- 
ness and  negligence  the  gas  flowed  in  and 
through  the  pipes  and  r^ulators  with  great 
force  and  high  pressure,  thereby  forcing 
tiirough  the  service  ^pe  and  Into  the  stove, 
when  the  gaa  was  burning  therein,  a  large 
quantity  and  volume  of  gas,  largely  In  ex- 
cess of  the  amount  theretofore  sqpplled  by 
appellant  for  heating  purposes,  and  by  rea- 
son thereof  tiie  etove  vras,  by  the  gas  burn- 
ing therein,  so  intensely  heated  that  It  set 
fire  to  the  building,  all  without  appellees' 
fault  The  three  paragraphs  of  complaint 
are  quite  voluminous,  and  the  material  aver- 
mento  In  each  paragraph  are  substantially 
the  same.  The  action  Is  in  tort,  and  not  for 
damages  for  breach  of  a  contract   It  Is  true. 


the  complaint  alleges  that  appellees  were 
receiving  gas  under  a  contract,  but  the  cause 
of  action  Is  based  upon  negligence.-  Indiau- 
apollB,  etc.,  Gas  Co.  v.  Anthony,  20  Ind.  App. 
307,  313,  68  N.  S.  863;  Coy  v.  Indianapolis 
Oas  Co.,  146  Ind.  655,  46  N.  B.  17,  36  L.  R 
A.  535.  Bach  paragraph  of  the  complaint 
shows  that  appellant  was  furnishing  natural 
gas  to  appellees;  that  it  negligentiy  failed 
to  regulate  the  flow  of  gas  into  the  pipes 
leading  to  appellees'  stove,  by  reason  of 
which  the  pressure  and  quantity  of  gas  were 
Increased  beyond  that  theretofore  8iq>plled, 
to  such  an  extent  that  the  stove  vras  over- 
heated, setting  fire  to  the  property,  wlthoot 
appellee^  fault  Under  the  aathorlUes  the 
complaint  states  a  cause  of  action.  Alex- 
andria, ete.,  Min.  Co.  v.  Painter,  1  Ind.  App. 
687,  28  N.  B.  113;  Indiana,  ete..  Gas.  Oo. 
V.  New  Hampshire,  ete.,  Ins.  Co.,  23  Ind. 
App.  298.  53  N.  B.  486;  Ibach  v.  Huntington 
LIgbt,  ete.,  Co.,  23'Ind.  App.  281,  66  N.  B. 
249. 

Appellant's  answer  was  in  three  para- 
graphs, the  flnt  of  which  was  the  general 
denial.  As  the  material  facts  pleaded  In  the 
second  and  third  paragraphs  of  answer  wwe 
provable  und«r  the  general  denial,  sustain- 
ing the  demurrer  to  these  paragraphs  was 
not  harmful  error.  Any  fact  or  fads  abow- 
Ing  or  tending  to  show  that  appellant^s  gas 
system  at  the  time  of  the  fire  was  pn^erly 
managed,  tiiat  It  was  not  negligent  in  any 
of  the  partienlan  charged  in  the  complaint 
and  that  appellees  woe  not  withput  fault 
could  be  shown  under  'Qio  general  dcmlal. 
Wabash,  etc..  By.  Co.  v.  Johnson,  Sff  IbA. 
44;  Crow  T.  Carver,  138  Ind.  260,  «  N.  E. 
569. 

Appellants  counsel  have  dtecnssed  at  Bome 
length  the  evidence  upon  the  questions  ot 
negligence  and  contributory  n^Ugence.  Ko 
good  purpose  would  be  subserved  1^  a  dis- 
cussion of  ttie  evidence  at  this  tlm&  It  Is 
sufficient  to  say  that  an  examination  ot  the 
record  discloses  evIdoMe  to  authorise  the 
]ury*s  Conclusion  upon  both  these  qneattons. 

An  objection  to  evidence  that  it  is  not  com- 
petent or  material  presents  no  qucBtlon  for 
review.  Mortgage  Trust  Co.  Moore,  ISO 
Ind.  460,  60  N.  B.  72;  Weatem  Assurance 
Co.  T.  McAlpln,  23  Ind.  App^  220,  55  N.  B. 
119,  77  Am.  St  Bep.  428. 

Idlauy  objectlou  to  the  admission  ot  evi- 
dence are  argued  in  appellantfs  brief,  where 
no  reference  Is  made  to  tiie  bill  of  recep- 
tions by  which  the  evidence  and  the  ruling 
questioned  may  be  found.  It  has  long  been 
the  rule  that  the  court  will  not  search  the 
record  for  such  evidence  and  rulings.  Bw- 
bank's  Manual,  |  183;  McOsslIn  v.  Advance 
Mfg.  Co.,  156  Ind.  298,  68  N.  B.  67;  rule  2S, 
subd.  6. 

Appellant's  counsel  have  not  shown  that 
the  error,  If  any,  was  harmful,  in  permitting 
the  introduction  in  evidence  of  a  certified 
copy  of  a  certain  deed  to  the  land  on  which 
the  buildings  burned  were  situated.   Its  ia* 
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trodnction  In  erldence  vould  In  no  way  harm 
appellant. 

Appellee  Whipple  was  recalled  ai  «  wit- 
nen  I17  appellant  and  asked  wbettaer,  after 
the  fire,  he  did  not  drcnlate  a  paper  among 
the  (iltlzens,  and  get  from  five  to  six  hundred 
dollars  In  cash  and  material  for  the  purpose 
of  reimbursing  him  for  the  loss  hy  the  fire, 
tfpon  objection  being  sustained,  an  offer  was 
made  to  show  that  bj  such  subscrlptiomi 
he  had  received  a  greater  sum  than  the  loss 
by  the  fire,  "and  for  the  further  pnrpose  of 
showing  that  at  the  time  of  the  fire  the 
plaintiffs  were  not  claiming  that  the  fire  oc- 
curred hy  reason  of  any  act  or  omission  on 
the  part  of  the  defendant  gas  company." 
This  erldence  might  bare  been  admitted, 
with  an  Instmctlon  properly  limiting  Its  pur- 
pose as  going  to  the  credibility  of  the  wit- 
ness, who  was  a  par^  to  the  action,  but  Its 
excludon  Is  not  reTWSlble  emr.  It  was  not 
proper  evidence  as  affecting  the  amount  of 
damages.  The  subscriptions  were  not  made 
by  appellant  or  by  Its  procurement,  and  were 
not  made  to  satis^,  in  whole  or  In  part, 
appeltanlfs  liability  for  the  alleged  wroug- 
fol  act.  Cunningham  r.  BvansTille,  etc.,  R. 
Co.,  102  Ind.  478.  1  N.  B.  800.  62  Am.  Bep. 
688:  Sherlock  r.  AlUng,  44  Ind.  184;  Ohio, 
etc..  R.  Oo.  T.  Dlckerson,  59  Ind.  817. 

At  the  request  of  appellees  the  eourt  gave, 
among  otiiers,  the  following  Instructionst 
"(1)  I  Instruct  you  that  a  corporation  or  per^ 
son  fumldiing  natural  gas  to  the  stoves, 
heaters,  burners;  pipes,  pipe  lines,  macbtn* 
OTi  0'  apparatus  of  another,  to  be  used  for 
the  purpose  of  domestic  heatii^,  for  fuel  In 
a  dweUli^  house,  storeroom,  office,  or  shop, 
Is  bound  to  ezmlae  such  care,  skill,  and  dil- 
igence In  all  Its  operations  as  Is  called  for 
by-  the  delicacy,  difficulty,  and  dangerons- 
ness  of  the  nature  of  Its  business.  In  order 
that  Injury  may  not  be  done  to  others;  that 
Is  to  say,  If  ttie  danger,  d^cacy,  or  difficulty 
la  extraordinarily  great,  extraordinary  skUl 
and  diligence  Is  required.  (2)  I  Instruct  you 
tiiat,  by  tlu  law  governing  this  case,  ft  was 
the  duty  of  the  d^endant,  as  It  Is  of  aU  cor- 
porate companies  which  are  Invested  for 
their  own  private  advantage  wltli  the  great 
and  Important  privily  of  snpplyli^  a  com- 
munity with  natural  gas  for  private  hablta- 
tlo&  heating,  to  aen^e  such  care,  diligence, 
and  skill  In  the  conduct  of  Ite  business  as  Is 
proportioned  to  the  danger  and  risk  to  the 
property  of  others.  (8)  I  Instruct  you  that 
natuXBl  gas  Is  a  dangerous,  explosive,  In- 
flammable, and  deadly  substance,  and  the 
person  cx  corporation  who  furnishes  It  for  a 
valuable  consideration,  to  beat  the  stoves, 
service  pipes,  heaters,  burners,  or  appara- 
tOB  of  another  for  the  purpose  of  fuel  for 
ditmestic  heating,  must  use  such  care,  sMII. 
attention,  and  diligence,  so  that  no  greater 
amount  of  pressure  thereon  shall  be  fur- 
nished than  is  proper  to  be  furnished,  in  or^ 
der  to  prevent  InJory  to  the  person  and  prop- 
erty of  others;  and  In  such  case  care,  skill. 


attention,  and  diligence  must  be  used  In  pro- 
portion to  the  danger  of  such  substance  and 
business,  and,  unless  such  corporation  uses 
such  care,  skill,  attention,  and  diligence,  It 
Is  guilty  of  actionable  negligence.  (4)  I  in- 
struct you  that  If  you  find,  from  the  evi- 
dence, that  the  defendant,  at  the  time  of  the 
burning  of  the  plaintiffs*  property,  as  alleged 
In  th^  complaint^  was  furnishing,  for  a  val- 
uable consideration,  natural  gas  to  the  serv- 
ice pipes,  mixers,  valves,  burners,  and  stoves 
of  the  plaintiffs,  for  the  purpose  of  using 
such  gas  tor  fuel  for  domestic  heating,  or 
warming  plaintiffs*  office  tn  the  factory  build- 
ing mentioned  In  the  complaint,  at  the  time 
of  such  burning,  then  It  was  the  duty  of  the 
defendant;  under  the  law,  to  use  such  care^ 
diligence  and  skill,  both  In  providing  proper 
machinery,  regulators,  and  apparatos,  work, 
labor,  and  attention,  In  order  to  control  such 
gas  and  the  amount  of  pressure  furnished  to 
such  service  pipe,  mixer,  valv^  burner,  and 
stove,  as  was  in  due  proportion  to  the  nature 
of  the  substance  used.  (B)  I  Instruct  you  that 
If  you  beUeve  ftom  the  evidence  tliat,  at  the 
time  of  the  alleged  Injury  and  burning  of 
plaintiffs'  property  mentioned  to  the  com- 
plaint, the  defendant,  for  a  valuable  consid- 
eration, was  fomlshing  natural  ^s  to  the 
service  pipe,  mixer,  burner,  and  store  of  the 
platotlffs,  to  be  by  them  used  for  the  pur^ 
pose  of  fuel  In  their  said  stove,  and  the  de- 
fendant negligently  and  carelessly  -suffered 
and  permitted  a  greater  amount  of  pressure 
of  such  gas  to  be  furnished  than  was  proper 
for  such  purpose,  and  that  by  reason  thereof, 
and  without  fault  or  negligence  on  the  part 
of  the  plaintiffs  or  their  agenta  contributing 
tiiereto,  the  plaintiffs*  said  buUdlng  and  prop- 
erty was  destroyed  by  fire,  then  the  Jury 
should  find  for  the  plaintiffs,  and  aasess  their 
damages  occasioned  by  said  burning  in  such 
sum  as  is  pn^r  under  the  erldence  and  the 
law  as  given  yoif  by  the  court;  If  yon  find 
that  the  plaintiffs  hare  been  damaged  by  the 
burning  of  the  property  m«itioned  In  tibe 
complaint.  (6)  I  Instruct  you  that  if  you 
find  from  the  evidence  that  the  defendant,  at 
the  time  that  plaintiffs*  property  was  burned. 
If  yon  find  It  was  burned,  was,  for  a  valua- 
ble consideration,  furnishing  to  the  plaintiffs 
natural  gas  to  be  used  tor  fuel  for  domratic 
puipose^  and  that  said  defendant  at  the 
time  of  said  burning  negligently  tailed  to  pro- 
vide such  appliances,  regulators,  and  ma- 
chinery, and  watoh  and  care  for  the  same, 
as  were  reasonably  necessary  to  control  the 
amount  of  pressure  of  said  gas  so  furnished, 
and.  on  account  of  tiie  defendant  falling  so 
to  do,  the  plaintiffs'  property  was  destroyed 
by  fire,  occasioned  by  an  overheated  stove, 
caused  hy  said  tallure  to  so  regulate  the  pres- 
sure of  said  gas,  then  the  defendant  would 
be  liable  to  the  plaintiffs  for  such' damage  to 
their  property  as  was  the  direct  result  of 
snch  negligence,  unless  you  should  further 
find  that  the  plaintiffs,  or  their  agents,  were 
also  guilty  of  negligence  which  contributed 
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to  the  datrnctton  of  said  property.  C7)  I  In^ 
strnct  you  that  U  yoa  find  from  the  e^dence 
that,  at  the  time  of  the  burning  of  the  prop- 
erty of  the  plalntlfffl  as  alleged  In  their  com- 
plaint, the  defendant  tax  a  valuable  consid- 
eration, was  fumlshlDg  to  the  platatlfrs  nat- 
ural gas  to  be  used  for  fuel  In  a  Btove  In 
plalntllfs'  office  for  the  purpose  of  heating 
the  same,  and  that  said  defendant  permitted 
and  suffered  its  r^fulfttor  or  regulators  to  be. 
In  such  condition  ^t  it  or  they  did  not  reg- 
ulate or  control  fte  pressure  thereof,  and  that 
said  regulator  admitted  gas  to  said  stove  at  a 
high  and  dangerous  pressure,  and  that  plain- 
tiffs' stove  was  thereby  overheated  by  such 
high  and  dangerous  pressure,  thereby  causLug 
destruction  and  damage  to  plaintiffs*  said 
property  by  fire  caused  by  said  overheated 
stove,  and  you  further  find  that  plaintiffs,  and 
nelOier  of  them,  nor  their  agen^  wore  guilty 
of  any  negligence  contributing  to  the  destruc- 
tion of  BU(^  property,  then  the  defendant  Is 
liable  to  the  plaintiffs  for  the  damages  In  this 
action."  "(9)  I  Instruct  you  that  in  a  case  of 
this  kind,-  when  it  Is  alleged  that  the  defend- 
ant was  negligent  In  failing  to  properly  regu- 
late the  pressure  of  the  gas  which  it  was 
supplying  to  plaintiffs  at  the  time  of  the 
alleged  destruction  of  their  property,  that, 
under  the  law  of  this  stat^  it  is  not  sufficient 
to  relieve  the  defendant  from  llablll^  for  it 
to  show  that  its  regulators  that  supplied  and 
controlled  the  pressure  of  the  gas  In  plain- 
tiffs* stove  were  In  good  r^tr  and  working 
order,  but  it  must  go  further,  and  show  that 
it  had  maintained  an  efficient  system  of  in- 
spection; that  it  provided  a  watchman  or 
competent  servant  to  control  the  pressure 
when  it  became  necessary  so  to  do  to  make 
said  pressure  safe  to  the  life  and  property  of 
Its  consumers."  "(11)  I  Instruct  you  that  If 
yon  find  from  the  evidence  tliat  the  plain- 
tiffs purchased  the  reel  estate  described  in 
their  complaint,  and  the  purchase  price 
tlierefor  was  paid  by  said  plaintiffs,  and  that 
you  further  find  that  the  plaintiffs  took  pos* 
aeaslon  of  said  real  estate  under  and  by  vir- 
tue of  said  purchase,  and  you  find  that  at  the 
time  of  said  purchase  It  was  agreed  by  and 
between  said  plaintiffs  that  plaintiff  Whip- 
ple should  take  the  title  tiiereto  in  his  own 
name,  then  X  Instruct  you  that  he  held  title 
thereto  for  himself,  and  in  trust  for  his  co- 
plaintiff,  end  the  plaintiffs  can  maintain  a 
Joint  action  for  any  injury  thereto." 

We  do  not  think  it  can  be  said  that  the 
concluding  part  of  the  first  instruction  is 
its  controlling  part  There  la  nothing  objec- 
tionable In  either  the  first,  second,  or  third 
instructions,  as  statements  of  general  princi- 
ples of  the  law  applicable  to  the  use  of  nat- 
ural gas  as  a  fuel.  Xt  la  recognized  as  a  dan- 
gerous substance  and  the  care  in  Its  use 
must  be  commensurate  with  such  danger. 
The  third  Instruction  does  not  purport  to 
state  what  appellees  must  prove  to  authorize 
a  recovery,  but  goes  no  further  than  to  state 
that  certain  conduct  on  appellants  part  Is 
actionable  negligence. 


It  may  be  tibat  tbs  connection  of  appellees' 
stove  wltli  the  service  pipe  was  not  made 
with  the  consent  or  permission  of  appellant, 
had  at  the  time;  but  there  is  evidence  that 
appellant  recognized  the  connection  as  made, 
and  received  pay  for  gas  furnished.  Appel- 
lant might  waive  the  obtaining  of  its  written 
permission  to  make  the  connection,  and  there 
iB  evidence  from  which  It  may  be  aald  it  did 
so.  The  court  properly  Instructed  the  Jury  In 
the  twelfth  Instruction  that  if  app^lees  con- 
nected their  stove  with  appellant's  pipes  and 
used  gas  without  the  knowledge  or  consent 
of  aiMwIiuit,  and  afterwards  appellees  jjiald 
appellant  at  appellant's  request,  the  amount 
demanded  tot  such  gas,  by  such  payment  and 
acceptance  ajvellees  became  consumers  of 
appellant  trom  such  time,  and  atta  audi  pay- 
ment and  acceptance  appellees  would  have  a 
right  to  use  gas,  unless  ordered  to  cease  by 
appellant 

There  is  evidence  that  aiwellant  was  sup- 
plying gas  at  a  ten-pound  pressure  and  that 
a  pressure  of  above  eight  ounces  was  dan* 
gerduB,  and  that  while  there  were  regula- 
tors to  control  the  pressure,  yet  the  regulators 
did  not  control  the  pressure  until  it  reached 
ten  pounds.  The  seventh  Instruction  does 
not  necessarily  proceed  on  the  theory  that 
the  regulators  were  out  of  repair.  They  may 
have  been  in  proper  repair,  but  were  so  ad- 
justed as  to  permit  a  dangerous  quantity  <tf 
gas  to  pass  through.  The  Instruction  seems 
to  proceed  upon  this  theory,  and  tb^  was 
evidence  to  which  it  was  applicable. 

The  use  of  the  word  "plaintiff"  In  an  in- 
struction, where  tiiere  are  two  plaintiffs  to 
the  action,  Ut  not  necessarily  misleading.  A 
Jury  of  average  Intelligence  would  certainly 
understand  that  the  court  meant  the  parties 
who  had  brought  the  action. 

The  court  correctly  told  the  Jury  that  It 
was  not  ns  a  matter  of  law,  negligent  t<a 
appellees  or  their  agent  to  have  the  gas 
burning  in  their  stove  during  the  nighttime, 
if  they  used  proper  care  and  caution  In  turn- 
ing down  and  adjusting  the  key  valve,  and 
looking  after  the  service  pipes  and  aivlian- 
ces,  80  as  to  properly  regulate  the  gas  while 
the  some  was  furnished  at  a  safe  pleasure. 
In  the  same  instruction  the  Jury  waa  further 
told  that  they  were  to  consider  all  the  evi- 
dence, facts,  and  circumstances  which  tend- 
ed to  show  the  condition  as  it  existed  at  the 
time  of  the  fire,  and  from  all  such  facts  and 
circumstances  they  were  to  determine  wheth- 
er appellees  were  guilty  of  negligence.  Tills 
instruction,  with  others  given,  left  the  ques- 
tion of  appellees'  negligence  at  the  time  of 
and  before  the  fire  with  the  Ju^r. 

The  court,  on  Its  own  motion,  gave,  among 
others,  the  following  Instructions:  "(9)  I  in- 
struct you  that  the  credibility  of  a  witness  Is 
a  question  exclusively  for  the  Jury.  Ton 
have  the  right  to  determine  from  the  appear- 
ance of  the  witness  on  the  stand,  his  man- 
ner of  testifying,  and  bis  apparent  candor 
and  fairness,  bias.  Interest,  or  lack  of  Inter- 
est in  the  case,  if  any  should  appear,  his  bias 
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er  prejudice.  If  any  Bhould  appear,  and  from 
all  other  surrounding  circumstances,  if  any 
appear  on  the  trial,  which  witnesses,  are 
more  worthy  of  credit,  and  to  give  credit  ac- 
cordingly.  (10)  I  further  Instruct  you  that 
you  are  the  judges  of  the  credibility  of  the 
witnesses,  and  of  the  weight  to  be  adjudged 
to  the  testimony  of  each  and  all  of  them. 
You  are  not  bound  to  take  the  testimony  of 
any  witness  as  absolutely .  true,  and  yon 
Bbould  not  do  so  If  you  are  satisfied,  from  all 
the  facts  and  drcumstancra  proven  on  the 
trial,  that  such  witness  in  mistaken  in  the 
matters  testified  to  by  falm,  or  that  for  any 
other  reason  his  testimony  la  untrue  or  un- 
reasonable.  1  also  Instruct  you  that  you  are 
the  judges  of  the  credit  that  ought  to  be  glv- 
en  to  the  testimony  of  the  different  witnesses, 
and  you  are  not  bound  to  believe  anything  to 
be  a  fact  because  a  witness  or  witnesses  stat- 
ed It  to  be  so  under  oath,  provided  you  be- 
lieve from  all  the  evidence  that  such  witness 
or  witnesses  Is  or  are  mistaken,  or  has  know- 
ingly testified  falsely."   "{13)  I  Instruct  yon 
that  If,  after  a  full  and  a  fair  consideration 
of  all  the  testlmoDy,  yon  should  be  unable  to 
harmonize  the  statements  of  all  the  witness- 
es in  relation  to  matters  pertinent  to  the  Is- 
sues submitted  to  you,  then  It  will  be  your 
duty  to  consider  on  which  side  Is  the  prepon- 
derance of  the  evidence,  and  to  find  your 
verdict  lu  accordance  therewith."   The  elev- 
enth and  twelfth  Instructions  given  by  the 
court  on  Its  own  motion  were  to  the  same 
effect  as  the  above.   These  Instructions  are 
DO  mere  than  general  statements  of  the  law 
concerning  the  credibility  of  witnesses  and 
the  weight  of  testimony.   No  attempt  was 
made  In  any  of  them  to  apply  the  principles 
announced  to  any  witness  or  witnesses  who 
had  testified.   They  apply  to  appellees'  wit- 
nesses as  well  as  appellant's.  They  were 
equally  favorable  to  both  parties.   It  is  not 
made  to  appear  that  they  were  pr^udiclal  to 
appellant. 

The  Instructions  given  to  the  Jury  are  very 
lengthy,  and  may  contain  some  repetitions. 
Considering  them  as  a  whole,  we  find  nothing 
in  them  authorising  a  reversal  of  tiie  case. 
From  a  careful  consideration  of  the  whole 
record,  we  can  but  conclude  that  the  case 
was  telrly  tried,  and  a  correct  conclusion 
reached.  We  find  no  error  In  the  recwd  suf- 
ficient to  reverse  the  case. 

Judgment  afflrmed. 


(n»  Ohio  St  S86) 

CITY  OF  FREMONT  T.  DUNLAP. 
(Saprema  Court  of  Ohio.    Dec.  8,  1903.) 

OXTT  —  UABIUTT   FOR  NEOLIQENCE  —  BTLh- 
BOARD  IN  ALLBT— ACTUAL  NOTICE— DI- 
BBCTINQ  VBRDICT— PRAGTICB. 
1.  Where  the  plaintiff,  in  an  action  agaioet  a 
muuicipal  corporation  for  an  injury  which  the 

glaintiS  received  from  k  billboard,  which  was 
lowQ  out  of  &□  alley  upon  the  street  by  wind, 
striking  him,  fails  to  show  actual  notice  to  the 
cori>oration  of  the  existence  and  position  of  the 
billboard  and  its  dangerous  character;  and  when 
It  appears  that  under  ordinary  drcnmstances 


snch  an  accident  was  improbaUa  and  conld  not 
with  reasonable  care  have  been  foreseen,  and 
where  it  also  appears  that  the  street  upon  which 
the  plaintiff  was  injured  was  open.  In  repair, 
and  free  from  nuisance,  the  material  facts  in 
tlie  case  not  being  in  dispute.  It  is  error  to 
refnse  a  request  by  the  defendant  to  instruct 
the  jury  to  bring  tai  a  rerdict  for  the  defendant. 
<Syllabus  by  the  CourtJ 

Krror  to  Circuit  Court,  Sandusky  County. 

Action  by  one  Dunlap  against  the  city  of 
Ij'remont.  Judgment  for  plalutlff,  and  d& 
fendant  brings  error.  Reversed. 

Defendant  in  error  instituted  this  action 
by  filing  a  petition  in  the  court  of  common 
pleas,  setting  forth  tliat  the  plaintiff  In  er- 
ror la  a  municipal  corporation  duly  organ- 
ized under  the  lews  of  the  state  of  Ohio; 
that,  al)out  10  montlia  before  the  injury  com- 
plained of  occurred,  certain  persons,  whose 
names  are  unknown  to  the  defendant  in  er- 
ror, erected  a  billboard  for  posting  uoticea 
and  advertisements  on  the  west  side  of  a 
certain  alley  leading  from  Front  street  to 
Arch  street  and  near  to  the  west  line  of 
Front  street,  where  the  alley  Intersects  with 
Front  street;  that  the  street  and  sidewalk 
along  the  west  side  of  Front  street  is  much 
traveled  upon;  that  the  billboard  so  erected 
was  about  seven  feet  high  and  eight  feet 
wide,  and  was  so  constructed  as  to  be  a  nui- 
sance and  hindrance  in  and  to  the  alley, 
and  dangerous  to  persons  passing  along  the 
sidewalk  on  the  west  side  of  P^ront  street; 
and  said  billboard  was  not  fastened,  being 
negligently,  carelessly,  and  insufficiently  set 
up,  and  not  properly  fastened  or  stayed;  that 
the  ofllcers  and  councllmen  of  the  city  knew 
that  the  billboard  was  so  wrongfully  placed, 
and  negligently  suffered  and  p^mitted  it,  as 
aforesaid,  to  remain  for  a  long  space  of  time, 
to  wit,  for  10  months  or  more;  and  that  by 
the  exercise  of  ordinary  care  they  should 
have  known,  and.  In  fact,  did  know,  all  of 
the  facts  aforesaid.  It  is  further  averred  in 
the  petition  that  on  September  24,  1899.  in 
the  night  of  said  day.  the  defendant  in  error 
was  passing  along  said  sidewalk  on  Front 
street  when  he  came  to  the  point  where  said 
alley  intei-sects  with  Front  street,  and,  while 
using  due  care  on  his  part,  the  billboard  fell 
upon  the  plaintiff,  crushing  him  to  the  stone 
pavement  and  sidewalk,  and  Injured  blm; 
for  all  of  which  he  claims  a  judgment  against 
the  city  in  the  sum  of  $16,000.  There  was  a 
demurrer  to  the  petition,  which  was  over- 
ruled in  the  court  of  common  pleas.  The  city 
answered,  denying  each  and 'every  allegation 
In  the  petition,  except  that  it  Is  a  municipal 
corporation  as  alleged,  and  that  the  side- 
walk on  the  west  side  of  Front  street  is 
much  traveled  upon.  At  the  close  of  plaln- 
tlfTs  evidence  the  defendant's  counsel  moved 
the  court  to  arrest  the  testimony  from  the 
Jury,  and  to  instruct  the  Jury  to  return  a  ver- 
dict for  the  defendant,  which  motion  was 
overruled,  and  defendant  excepted.  The  mo- 
tion was  renewed  at  the  close  of  all  of  the 
evidence,  and  was  again  overraleO,  and  the 
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same  exceplloD  taken.  Verdict  waa  rendered 
In  faTor  of  the  defendant  In  error,  and  judg- 
ment was  entered  thereon,  after  OTermllng 
a  motion  for  a  new  trial  In  tbe  court  of  com- 
mon pleas.  On  petition  in  error  In  fbe  cir- 
cuit epurt  tbe  Judgment  was  affirmed. 

A.  B.  Culbert,  Cltj  Sol.,  and  James  Hunt, 
for  plaintiff  in  error.  Qarver,  Garrer  Se  Oar* 
ver  and  Flnefrodc  ft  Qarrer,  tor  defendant 
in  error. 

DAVIS,  J.  (after  stating  tbe  facts).  In 
this  case  the  question  is  raised  on  the  rec- 
ord, and  argued,  that  tbe  city,  if  It  failed  at 
all  In  Ita  duty,  merelj'  failed  to  exercise  a 
govemmental  power  or  duty,  and  that  for 
ancb  failure  It  is  not  liable  under  any  dr- 
cumstances.  But  assuming  for  tbe  purposes 
of  this  case  that  the  city  might  be  liable  for 
an  injury  resulting  from  tbe  alleged  nonfea- 
sance, still  It  could  not  be  held  liable  before 
reasonable -AOtlce  of  tbe  unsafe  condition  of 
the  street  bad  been  brought  borne  to  the 
corporatton.  Citrclerllle  t.  Sotm,  69  Ohio  St. 
286,  62  N.  a.  788;  60  Am.  St  Rep.  7T7.  It 
doea  not  appear  that  actual  notice  was  given 
to  this  corporation  or  its  offlceps;  but  it  is 
claimed  that  under  the  circumstances  the 
city  ought  to  have  known  that  the  billboard 
was  dangerous  and  threatening  to  people 
passing  along  the  street  and  therefore  that 
the  dty  is  chargeable  with  coostructiTe  no- 
tice of  the  alleged  nuisance.  In  those  Juris- 
dictions where  mtuilclpal  corporations  are 
held  liable  to  individuals  for  negUgeuce  In 
rvspect  to  keeping  its  streets  open.  In  re- 
pair, and  tree  from  nuisance,  it  Is  held  that 
while  the  corporation  Is  not  an  Insurer  of 
the  safety  of  its  streets,  alleys,  and  side- 
walks, it  will  be  held  liable  for  injuries  to 
persons  resulting  from  neglect  of  the  corpo- 
ration to  keep  its  ways  In  a  reasonably  sate 
condition  for  travel  In  tbe  mrdinary  modes 
under  ordinary  dreams  tan  oe  a.  In  Chase  v. 
Cleveland,  44  Ohio  8t  606,  8  N.  Bl  226,  68 
Am.  B«p.  843;  it  Is  said  in.  the  oplnlcoi:  "We 
do  not  nnderstand  that  a  dty  Is  bound-  at  all 
hazards  to  have  knowledge  of  defects  in  sidfr 
walks.  Mnnldpal  corporations  are  not  In- 
surers of  tiie  safety  of  their  public  ways,  or 
of  the  lives  and  limbs  of  pedestrians.  Tbe 
law  provides  that  such  corporations  shall 
bare  the  care,  supervision,  and  control  of  tbe 
streets,  and  shall  cause  them  to  be  kept  open 
and  in  repair  and  free  from  nuisance.  This 
requires  a  reasonable  vigilance  in  view  of  all 
the  surroundings,  and  does  not  exact  that 
which  is  impracticable.  When  the  authori- 
ties have  done  that  which  is  reasonable  In 
this  regard,  they  have  discbarged  tbe  entire 
obligatioD  imposed  by  the  law.  They  are  not 
bound  to  use  all  possible  vigilance  In  inspec- 
tion or  in  obtaining  informatioD."  Also,  In 
VUIage  V.  Kallagber,  52  Ohio  St  183,  39  N. 
B.  144,  It  is  held  that  a  munic^al  corpora- 
tion *ii  not  bound  to  antidpate  improbable 


or  unprecedented  events,  and  provide  against 
tiidr  possible  results." 

Under  tbe  law  as  thus  stated,  and  upon 
the  undisputed  facts  of  this  case,  we  do  not 
think  that  tbe  defendant  in  error  has  shown 
a  right  to  recover  against  tbe  plaintiff  in  er- 
ror. It  Is  not  claimed  that  the  city  bad  ac- 
tual knowledge  of  tbe  existence  of  the  bill- 
board, and  of  the  danger  to  the  public  there- 
from. Constructive  notice  Is  claimed  from 
the  fact  that  It  was  loose,  and  stood  leaning 
against  a  building,  in  an  alley  and  near  to 
the  street  If  It  stood  there  six  or  dgbt 
months,  as  dalmed  by  tbe  defendant  in  er- 
ror. It  does  not  appear  to  have  been  auch  a 
permanent  Inconvenience  or  obstruction,  at 
that  It  was  such  a  threatening  danger,  as  to 
have  attracted  much,  if  any,  attention,  or  to 
have  caused  any  ajarm,  or  to  have  induced 
any  complaint  to  tbe  officers  of  the  city.  It 
is  perfectly  plain  that  under  ordinary  dr- 
cumstauces  it  was  uot  dangerous,  nor  in  any 
serious  sense  an  obstruction.  If  tbe  bill- 
board was  as  large  and  heavy  as  tbe  plaintiff 
claims,  It  could  not  have  been  expected  to  be 
thrown  out  into  the  street  with  tbe  force 
and  violence  claimed,  by  a  light  breexe  or 
any  ordinary  wind.  The  dty  was  not  bound 
to  Interfere  with  private  rights  to  prevent  an 
improbable  result,  or  one  which  In  ordinary 
experience  ml^t  not  have  been  foreseen. 
In  short  upon  the  undisputed  facts,  It  la  pal- 
pable that  tbe  dty  was  not  guilty  of  want  of 
ordinary  care. 

The  Judgment  of  tiie  drcult  court  and  that 
of  the  court  of  common  pleas  are  reversed, 
and  Judgment  for  plalntilf  in  error. 

BUREEIT,  a  J.,  and  SHAUCK  and  CBBW. 
Jjr.,  oonenr. 

m  Ohio  St.  nil 

LUHRIO  COAL  CO.  v.  LTJDLUH. 
(Sapreme  Court  of  Ohlow   Dec  8,  1908.) 

AFFIDAVIT  FOR  ARREST— CERTAtNTT  OF  IM- 
TBNT-8TATEMENT  OF  FACTS— FRAUD- 
ULENT PURCHASE. 

1.  Id  an  affidavit  tm  arrest  ander  the  fifth 
particolar  of  section  6402,  Bev.  St,  certainty 
to  a  certain  intent  in  general  is  samdent 

2.  Such  affidavit  should  contain  a  statement 
of  the  facts  claimed  to  Justtfy  the  belief  in  the 
•xlstenee  ct  such  particular,  bnt  it  need  not 
contain  a  statement  of  the  evidence  by  which 
such  facts  are  to  be  established. 

3.  A  debt  is  fraudulently  contracted  where  a 
purchase  of  property  Is  made  with  an  intent 
on  the  part  of  the  purchaser  not  to  pay  for 
the  same. 

(Syllabas  by  the  Court.) 

Error  to  Circuit  Court  Hamilton  County. 

Action  by  the  Lubrlg  Coal  Company 
against  Aaron  M.  Ludlum.  An  order  vacat- 
ing an  order  of  arrest  was  affirmed  by  tbe 
circuit  court  and  plaintiff  brings  error.  Re- 
versed. 

On  October  IS,  1889,  tbe  Lntarig  Coal  Com- 
pany began  Its  action  in  flie  court  of  aim- 

Tl  Bm  ArrMt,  voL  4,  CMit  Dig.  |  «L 
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mon  pleaa  tor  the  racorery  of  tbe  mm  of 
1825.99  against  aaid  Aaroa  M.  Ladlum  on 
an  account  for  said  sum  for  coal  before  tbat 
time  sold  and  delivered  to  said  defendant 
At  the  time  of  the  filing  of  said  peUtion 
said  coal  company  also  filed  an  affidavit  duly 
signed  and  Terlfled  under  oath  before  the 
derlE  of  the  cotirt,  In  the  woitis  and  figures 
following: 

"State  of  OMo»  Hamilton  County,  w.:  Wil- 
liam Montgomery,  being  duly  sworn,  says  he 
Is  the  authorized  agent  of  the  plalntUf  bere- 
Il^  The  Lohrlg  Coal  Co.,  and  that  the  claim 
sued  <m  In  this  action  Is  on  an  account  for 
coal  sold  and  delivered  to  the  defendant  at 
his  request;'  fW  which  defendant  promised  to 
pay  plalntUf  what  the  same  was  reasonably 
worth,  which  Is  set  forth  In  the  account 
marked  Exhibit  *K  attached  to  the  petition, 
and  all  the  avennents  of  said  petition  are 
made  part  of  this  affidavit;  that  said  claim 
Is  lust,  and  Its  amount  Is  9826.9%  with  inter- 
est from  October  4,  1899. 

"Affiant  says  tbat  the  defendant  fraudu- 
lently contracted  the  debt  and  Incurred  the 
oblisratlon  on  which  tills  suit  has  been 
brought;  and  that  at  the  time  of  each  pur* 
chase  of  the  coal  set  oat  in  the  petition  and 
each  itenr  thereof^  said  defendant  was  in- 
debted  to  an  amount  largely  In  excess  of  the 
value  of  all  bis  property  and  assets,  had 
knowledge  of  such  facts  at  each  of  said 
times,  and  that  at  each  of  said  times  be  did 
not  intend  or  expect  to  pay  for  the  coal  so 
purchased,  and  had  no  reasonable  expecta- 
tion of  paying  for  the  same." 

Bond  was  duly  given,  the  order  of  arrest 
was  Issued  and  delivered  to  the  sberUE  with 
a  copy  of  the  affidavit,  and  was  duly  served 
by  the  sberUf,  and  defendant  taken  into 
custody.  Thereupon  the  defendant  filed  a 
motion  for  the  vacation  of  the  order  of  ai^ 
rest  on  various  grounds;  among  others,  "be- 
cause the  affidavit  filed  to  procure  the  order 
of  arrest  does  not  state  facts  snfficient  in 
law  to  warrant  the  issuance  of  an  order  of 
arrest,"  Upon  the  hearing  of  said  motion 
the  court  made  the  following  final  order: 
"This  cause  came  on  for  hearing  upon  the 
motion  of  defendants  to  discharge  the  order 
of  arrest  herein  issued  and  discharge  the  de- 
fendant from  Imprisonment  and  arrest  and 
the  court,  being  fully  advised  In  the  prem- 
ises, finds  that  the  affidavit  is  not  sufficient 
and  does  grant  said  motion,  and  orders 
that  the  accused  be  released  from  the  custody 
of  the  sheriff.'*  The  coal  company  duly  ex- 
cepted to  said  order,  and  filed  Its  petition  In 
error  in  the  circuit  court  seeking  its  reversal, 
but  the  drcult  court  affirmed  the  same. 
Thereupon  the  coal  company  came  here, 
seekins  the  reversal  of  the  judgment  of  the 
circuit  court,  as  well  as  the  reversal  of  said 
final  order  made  by  the  court  of  common 
pleas. 

Burch  &  Johnson,  for  plaintiff  In  error. 
Shay  A  Cogan,  tor  defendant  In  erroi; 


BUBEBT.  O.  J.  (after  stating  the  facts). 
The  only  question  in  this  case  worthy  of 
report  is  as  to  whether  the  affidavit  is  auffl- 
eleutly  full  and  certain  to  meet  the  require- 
ments of  the  statute  tn  such  cases.  So  much 
of  section  5492,  Bev.  St  1892,  as  applies  to 
this  case,  is  as  follows:  "An  order  for  the 
arrest  of  defendant  shall  be  made  by  the 
clerk  of  the  court  in  which  the  action  Is 
brought,  when  there  Is  filed  in  his  ofilce  an 
affidavit  of  the  platntlCC,  his  authorized  agent 
or  attorney,  stating  the  nature  of  the  plain- 
tiff's claim;  that  it  Is  Just  and  the  amount 
thereof,  as  nearly  as  may  be,  and  establish- 
ing one  or  more  of  the  following  particulars: 
•  •  •  (6)  That  he  •  •  •  fraudulently 
contracted  the  debt  or  incurred  the  obliga- 
tion for  which  suit  Is  about  to  be  or  has 
been  brought.  The  affidavit  shall  also  con- 
tain a  statement  of  the  facts  clalpaed  to  Jus- 
tify the  belief  in  the  existence  of  one  or 
more  of  such  particulars."  It  will  be  no- 
ticed that  in  the  forepart  of  the  section  an 
oirdcr  of  arrest  Is  allowed  wben  an  altldaTit 
is  filed  stating  the  nature  of  the  plaintiff's 
claim,  that  It  Is  Just  and  the  amount  there- 
of, as  nearly  as  may  be,  and  establishing 
one  or  more  of  the  six  particulars  for  an 
arrest  mentioned  in  the  section.  This  word 
"establishing,"  standing  alone,  would  seem  to 
mean  the  same  as  "proving  by  affidavit" 
but  the  latter  part  of  the  section,  which  pro- 
vides that  the  affidavit  sbalt  also  contain  a 
statement  of  the  facts  claimed  to  Justify  the 
belief  in  the  existence  of  one  or  more  of  such 
parttcnlars,  seems  to  modify  the  meaning  of 
the  word  "establishing,"  to  the  extent  that 
when  the  plaintiff  has  a  belief  in  the  ex- 
istence of  one  or  more  of  said  particulars, 
and  sets  out  facts  tending  to  Justify  such 
belief,  and  makes  positive  affidavit  thereto^ 
he  thereby  establishes  such  particular.  As 
tfala  affidavit  Is  a  part  of  the  plaintiff's  pro- 
ceeding against  the  defendant  for  the  re- 
covery of  his  claim— a  charge  against  him — 
certainty  to  a  certain  intent  in  general  is 
all  that  can  be  required.  As  to  such  certain- 
ty, it  ia  held  that  It  consists  In  such  clear- 
ness  and  distinctness  of  statement  of  the 
facts  constituting  the  cause  of  action  that 
they  may  be  understood  by  the  party  who 
is  to  answer  them,  by  the  Jury  who  are  to 
ascertain  the  truth  of  the  allegations,  and 
by  the  court  who  is  to  give  Judgment.  Hex 
V.  Home,  Cowp.  682  ;  6  Oyc.  Law  &  Pro., 
727;  The  King  v.  Lyme  Begls,  1  Doug.  158. 
See,  also.  Crofton  v.  State,  25  Ohio  St  253. 
The  affidavit  In  question  in  this  case  fuUy 
meets  the  above  requirements  as  to  cer- 
tainty. It  charges.  In  the  words  of  the  fifth 
particular  of  the  statute,  that  the  defendant 
fraudulently  contracted  the  debt  and  Inciu*- 
red  the  obligation  on  which  the  suit  was 
brought  and  then  states  the  facts  claimed  to 
Justify  the  belief  In  the  existence  of  this 
particular  as  follows:  "And  that  at  the  time 
of  each  purchase  of  the  ooal  Mt  out  tn  the 
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petition^  and  each  Item  thereof,  said  defend- 
ant was  Indebted  to  an  amount  largely  In 
excess  of  the  value  of  all  hU  property  and 
assets,  bad  knowledge  of  such  facts  at  each 
■at  said  times,  and  that  at  each  of  said  times 
be  did  not  Intend  or  expect  to  pay  for  the 
coal  so  purchased,  and  bad  no  reasonable  ex- 
pectation of  paying  for  the  same."  This 
fully  and  clearly  Informed  the  defendant— 
and  be  must  have  so  understood  It— that  he 
would  be  required  to  answer  the  charge  that 
at  the  time  of  the  several  purchases  of  coal 
he  was  indebted  to  an  amount  largely  in 
excess  of  the  value  of  hfs  property  and  as- 
sets; that  he  had  knowledge  of  sucb  facts  at 
the  time  of  each  piurcbase;  that  be  did  not 
Intend  at  expect  to  pay  for  the  coal  so  pnr^ 
cbased;  and  that  he  had  no  reasonable  ex- 
pectation of  paying  for  the  same.  This 
statement  In  the  affldavlt  as  to  the  facts 
Justifying  the  belief  that  the  defendant 
fraudulently  contracted  the  debt  and  Incur- 
red the  obligation  is  so  clear  and  certain 
that  not  only  the  defendant,  who  was  to  an- 
swer the  charge,  but  also  the  court,  who  waS 
to  ascertain  the  truth  of  the  allegations  and 
render  judgment,  could  not  fall  to  fully  and 
dearly  understand  the  facts  upon  which  the 
plalnUS  reUed.  That  being  so,  the  affidavit 
is  certain  to  a  certain  intent  in  general,  and 
sufficient  The  affidavit  Is  required  to  con- 
tain a  statement  of  the  facts  claimed  to 
justify  the  belief,  and  not  the  evidence  prov- 
ing such  facts.  The  rale  as  to  tbe  state- 
ment of  such  facts  in  such  an  affidavit  Is  tbe 
aaine  as  tbe  rule  as  to  the  statement  of  facts 
in  a  pleading.  The  facts  claimed  to  justify 
the  belief  should  be  stated  In  the  affidavit, 
and  then  upon  the  hearing  the  evidence  tend- 
ing to  prove  such  facts  should  be  brought 
forward.  In  the  case  at  bar  the  charge  In 
tbe  affidavit  that  at  the  times  of  the  several 
purchases  of  coal  tbe  Indebtedness  of  the 
defendant  largely  exceeded  tbe  value  of  all 
bis  property  and  assets,  tbat  he  bad  knowl- 
edge of  tbat  fact,  tbat  be  did  not  Intend  or 
expect  to  pay  for  tbe  coal,  and  bad  no  rea- 
sonable expectation  of  paying  for  It,  is  a 
charge  of  facts  clearly  showing  tbat  the  debt 
was  fraudulently  contracted;  because  he  who 
fiurchases  property  not  Intending  to  pay  for 
the  same  Is  guilty  of  a  fraud.  Wllmot  v. 
Lyon,  49  Obio  St.  286,  34  N.  E.  720.  It  ia 
therefore  clear  that  the  court  of  common 
pleas  erred  In  sustaining  tbe  motion  to  va- 
cate the  order  of  arrest  and  In  discharging 
the  defendant  from  custody,  and  that  the 
eircuit  court  erred  In  affirming  the  common 
pleas.  The  orders  and  Judgments  of  both 
courts  will  be  reversed,  and  cause  remanded 
to  the  court  of  common  pleas  for  further  pro- 
ceedings according  to  law. 

Judgments  and  orders  Esrersed,  and  cause 
remanded. 

SPEAR,  DAVIS,  SHAUCK,  PBIOE^  and 
CRBW.  JJ«  concur. 


(2(r7  111.  34) 

OBAMEB  et  id.  T.  BUBEHALTEB  at  at* 
(Supreme  Ooort  of  lUhiois.   Dec  16,  1903.) 

QUBSTION  OF  FACT-FINDINO  OF  APPELLATB 

GOURT--APPEAJU 

1.  Judgment  of  affirmance  by  the  Appell&t* 
Court  IB  conclusive,  in  tbe  Supreme  Court,  ot 
all  controvei-ted  questions  of  fact. 

2.  Whether  the  evidence  In  mandamus  pro- 
ceedings to  compel  the  commissioaera  of  iiigh- 
ways  of  a  town  to  take  necessary  steps  to  loj 
out  a  road  proved  the  giving  of  the  required 
statutory  notice  by  tbe  commissionen  of  tbfl 
meeting  at  which  they  proposed  to  take  action 
OD  the  petition  to  lay  out  the  road  is  a  ciues* 
tioQ  purely  of  fact,  and  a  finding  thereoa  by 
the  Appellate  Court  is  conclusive,  in  the  Su- 
preme Court 

Appeal  from  Appellate  Court  Second  Dis- 
trict 

Petition  by  John  C.  Burkhalter  and  others 
against  Benjamin  Cramer  and  otbers  for  wilt 
of  mandamus.  I<^rom  a  judgment  of  the  Ap- 
pellate Court  affirming  a  Judgment  awarding 
tbe  writ  (108  lU.  App.  &1S),  defendants  ap- 
peal. Affirmed. 

Chlperfleld  *  Ohlperflekl.  Cor  appellants. 
Fletcher  Carney,  James  W.  Oaniay,  and  WU- 
Uams,  Lawrence  &  Welsh,  for  appeUees. 

CARTWKiaHT,  J.  Upon  the  petition  at 
appellees,  tbe  commissioners  ot  highways  of 
the  town  of  MsQuon,  In  ELnox  county,  and 
two  Individuals  who  Joined  in  the  petition, 
tbe  circuit  court  of  said  county  awarded  a 
peremptoEy  writ  of  mandamus  against  ap- 
pellants* the  commlssioneni  of  highways  ct 
the  town  of  Chestnut,  in  said  county,  com- 
manding them,  as  snch  commissioners,  to 
take  the  necessary  steps  to  lay  out  a  road  on 
the  dlvlsUm  line  between  the  two  towns,  by 
drawing  orders  for  the  payment  of  damages 
awarded,  nottfytng  owners  to  remove  fences 
directing  tlie  road  to  be  worked,  etc  A  writ 
of  error  was  sued  out  from  the  AK>eIlate 
Court  tor  the  Second  District,  and,  the  recwd 
iwing  returned  Into  that  court;  the  judgmeat 
was  affirmed.  This  appeal  was  prosecuted 
from  such  judgment  of  affirmance. 

In  tbe  circuit  court  a  jury  was  waived,  and 
the  issues  of  tact  made  1^  the  petition,  and 
the  pleas  of  the  defendants  to  the  same,  were 
submitted  to  the  court  for  trial,  resulting  in 
the  finding  and  judgment  in  favor  of  the  pe- 
tlHonns.  Tlie  judgment  ot  affirnunce  by  the 
Appellste  Court  is  conclusive  of  all  contro- 
verted questions  of  fact  and  tbe  principal 
question  presented  and  argued  on  this  ap- 
peal is  one  pur^  of  fact— as  to  whether  the 
evidence  proved  the  giving  of  the  required 
statutory  notice  by  the  commissioners  of  the 
meetlug  at  which  they  proposed  to  take  ac- 
tion on  tbe  petition  to  lay  out  the  road.  That 
question  not  being  In  any  sense  a  qoestton 
of  law,  we  cannot  consider  it  nteze  was  no 
objection  to  any  evidence  offered  at  the  trial, 
nor  any  exception  to  any  ruling  of  the  court 
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No  prt^sltlona  of  law  were  enbmltted  to  tbe 
court  to  be  Jeld  or  refused,  and  the  bill  of 
exceptions  contalna  no  exception  to  the  find- 
ing or  lodgment  of  the  court  There  Is  no 
assignment  of  error  which  we  can  consider. 
Bailey  t.  Smith,  168  HI.  84,  48  N.  B.  75;  Aden 
T.  Boad  District  No.  8,  197  111.  220,  64  N.  E. 
274. 

The  judgment  of  the  Appellate  Court  la  af- 
flnned.  Judgment  affirmed. 


(2tM  ni.  623) 

ILLINOIS  CENT.  R.  CO.  T.  ^ADB,* 

(Snpreme  Conrt  of  IIIiDOii.    Dec  16,  1903.) 

WITNESSES— IMPEACHMENT  —  CONTRADICTORT 
8TA-TEUENTS— FOUNDATIOH  —  SUFPIGIBNGT— 
INTBODUCTION  —  QROUNDS  OF  EXCLUSION— 
APPEAL-EVIDBNCS— SUFnOISNCY  07  OBN- 
KRAL  OBJECTION. 

1.  In  an  ftctioo  for  servant's  iDjarlea  It  was 
error  to  exclude,  when  offered  for  purposes  of 
linpeachiaeiit;,  statements  signed  by  one  of  plain- 
tifTs  witoesBea,  who  bad  been  in  defeDOaot's 
employ  at  the  time  of  the  accident,  and  had 
BobeeQuently  left,  contradicting  his  teatimony 
on  the  trial. 

2.  A  Bnfflcient  foandatlon  Is  laid  for  supposed 
contradictory  statements  signed  hj  a  witness, 
by  sbofriDg  the  paper  to  the  witness^  allowing 
him  to  Inspect  It,  and  read  It  if  he  deelrea,  ana 
proring  by  him  or  others  that  the  lignatore 
thereto  Is  bis  genuine  signatore. 

S.  Where  a  foondation  for  the  Introdnctlon 
of  a  writing  as  impeaching  testimony  baa  been 
l^d.  the  proper  practice  »  to  offer  sndi  writ- 
ings in  evidence  with  other  testimony  tn  the 
same  behalf. 

4.  Where  a  witness  was  asked  if  he  bad  sign- 
ed a  certain  statement  contradictory  of  bis  tes- 
timony on  the  trial,  and  on  the  inspection  of 
the  statement  he  admitted  his  signature,  bat 
stated  that  there  was  a  mistake  in  the  stste- 
ment  concerning  which  be  bad  spoken  at  the 
time  be  signed  the  same,  the  statement  was 
not  rendered  inadmissible  on  the  ground  that 
SQcb  evidence  had  already  sufficiently  brought 
It  to  tbe  knowledge  of  the  Jury,  since  witness* 
answer  was  not  a  direct  admission  to  the  mak- 
ing of  the  statement. 

5.  Written  statements  offered  in  impeachment 
of  a  witness  cannot,  on  appeal,  be  deemed  prop- 
erly excluded  as  mere  opinions  ot  the  witness, 
where  merely  a  general  objection  to  them  was 
offered  at  the  tml. 

Appeal  from  Appelate  Court,  Flrat  Dis- 
trict 

Action  b7  GeoT^  F.  Wade  against  the 
Illinois  Ceatral  Railroad  Company.  Frmn  a 
judgment  of  the  Ajipellate  Conrt  (108  111. 
App.  423)  affirming  a  jtidgment  for  plalntUf, 
defendant  appeals.  Beversed. 

W.  A.  Howett  (J.  Q.  Drennan,  of  connsel), 
for  appellant  Mosea,  Boaoit^ial  A  Kennedy, 
for  appellee. 

BOGOS.  J.  In  an  action  on  the  case 
brongbt  in  the  drcuit  court  of  Cook  county 
to  recover  damages  for  a  personal  Injury  In- 
flicted, aa  It  was  alleged,  tbrous^  the  negli- 
gence of  a  servant  of  the  appellant  company, 
tbe  appellee  was  awarded  Judgment  In  the 
Bum  of  $7,000,  and  tbe  same  was  affirmed 
in  tbe  Appellate  Court  for  the  First  Dis- 
trict; bence  this  appeaL 
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In  order  that  dlsposlUon  be  made  of  the 
assignment  as  for  error  that  the  court  Im- 
properly excluded  certain  testimony  tendered 
by  the  appellant  company,  It  will  be  neces- 
sary to  briefly  refer  to  tbe  facts.  On  the 
20th  day  of  July,  1900,  a  force  of  workmen 
called  a  "bridge  gang,"  of  which  the  ap- 
pellee was  a  member,  and  which  was  under 
the  control  of  a  foreman  and  an  assistant 
foreman,  all  being  employes  of  the  appellant* 
company,  were  engaged  In  the  construction 
of  an  Iron  bridge  across  a  small  stream  on 
the  Une  of  appellant's  railroad  near  Denlson, 
Iowa.  In  the  work  were  employed  a  small 
stationary  steam  engine  and  a  derrick,  both 
of  which  were  placed  upon  a  flat  car,  by 
means  of  which  a  boom,  for  tbe  purpose  of 
raising  and  lowering  heavy  material,  and  a 
runner  line  for  handling  lighter  material, 
were  operated.  To  tbe  end  of  the  runner 
line  was  attached  a  metal  ring  and  two 
clamps,  of  the  aggregate  weight  of  40  or  SO 
pounds.  In  the  prosecution  of  tbe  work  it 
was  necessary  that  the  boom,  runner  Une, 
and  clamps  should  be  shifted  from  side  to 
Bide  of  the  bridge  as  often  aff  once  In  each 
two  or  three  minutes  during  the  day.  While 
standing  upright  on  one  of  the  girders  on  tbe 
west  Bide  of  the  bridge,  a  poiut  some  6  or 
7  feet  higher  than  the  floor  beams  of  the 
bridge,  the  appellee  was  struck  by  tbe  ring 
and  clamps— which,  with  tbe  boom,  were  be- 
ing swung  from  the  east— and  knocked  from 
the  bridge  to  the  ground,  a  distance  of  about 
18  feet  and  thereby  received  the  Injuries 
for  which  the  Judgment  was  awarded.  The 
appellee  had  been  In  the  employ  of  the  ap- 
pellant company  as  a  bridgeman  in  this 
brldgework  for  several  years,  and  previous 
thereto  bad  served  In  the  capacity  of  a  bridge 
carpenter  for  other  railroad  companies  tor  a 
number  of  years. 

One  of  the  defenses  presented  by  the  ap- 
pellant company  was  that  the  Injury  was  oc- 
casioned, or  materially  contributed  to.  by 
the  failure  of  the  appellee  to  exercise  or- 
dinary care  for  his  own  safety.  There  was 
a  conflict  In  tbe  evidence  on  the  question 
whether  It  was  usual  and  customary  to  raise 
the  boom  when  swinging  it  across  the  bridge, 
so  that  tbe  clamps  would  not  hang  down  low 
enough  to  strike  a  man  standing  upright  on 
the  bridge.  Tbe  testimony  produced  on  be- 
half of  the  appellant  comjiany  was  tliat  the 
work  of  repairing  or  building  bridges  was 
necessarily  carried  on  dnrlng  the  time  inter- 
vening between  the  passage  of  trains,  and 
that  consequently,' the  work  waa  customarily 
carried  on  In  haste:  that  It  was  necessary  to 
shift  the  boom  from  side  to  side  of  the  bridge 
almost  constantly— 25  times  eacb  hour,  as 
the  appellee  testified— and  that  it  would  be 
impracticable  to  raise  and  lower  the  boom 
every  time  it  was  moved  across  tbe  bridge, 
and  tbat  the  bridge  workmen  were  expected 
to'  watch  the  movements  of  the  boom,  and 
not  stand  in  the  path  of  its  morements;  tbat 
the  app^ee  had  long  experience  on  the  work. 
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uid  had  eerred  In  many  different  capacities 
In  connection  with  bandllDg  and  moving  ot 
the  booms,  the  line,  and  the  clamps;  that  he 
knew  well  the  manner  in  which  the  work 
was  nsually  and  customarllr  carried  on,  and 
was  aware  that  the  boom  and  the  clamps 
hanging  from  It  wei*e  to  be  moved  across  the 
bridge  almost  constantly— 25  times  each  hour, 
as  he  testified— and  that  he  was  warned  by 
his  fellow  workmen  that  he  was  In  a  place  of 
dadger,  Ih  time  to  have  moved  out  of  the 
way  of  the  moving  boom  and  damps.  Evi- 
dence produced  by  the  appellee  tended  to 
show  that  it  was  customary  to  raise  the 
boom,  runner  line,  and  clamps  high  enough 
to  go  above  the  height  of  a  man  standing  on 
the  bridge.  The  greater  number  of  wit- 
nesses supported  the  contention  of  appellant 
company. 

As  to  the  evidence  in  support  of  the  de- 
tense  that  the  Injnry  was  occasioned  by  the 
want  of  doe  care  on  the  part  of  the  appel- 
lee, it  is  Bpid  in  the  opinion  of  Appellate 
Oonrt:  "There  Is  evidence  tending  to  show 
that  appellee,  when  struck  by  the  clamps,' 
vras  standing  erect  on  one  of  the  girders  of 
the  bridge  near  where  he  knew  that  every 
two  or  three  minutes  the  clamps  were  being 
swung  back  and  forth,  and  where  they  were 
plainly  visible  to  him  had  be  looked,  and 
directly  in  their  path;  also,  that  he  was 
given  ample  warning,  so  he  could  have  avoid- 
ed being  struck  by  stooping  down  or  step- 
ping to  one  side."  This  evidence  was  Erect- 
ly contradicted  (but  by  the  lesser  number  of 
witnesses)  In  so  far  as  It  tended  to  show  tliat 
appdlee  knew  he  was  In  the  path  of  the 
clam]^,  and  as  to  whether  any  warning  giv- 
en was  heard  by  or  made  known  to  appellee 
in  time  to  enable  him  to  avoid  Injury.  Thc) 
Appellate  Court,  as  appears  from  the  opin- 
ion of  the  court,  found  the  contention  of  the 
appellant  company  had  the  support  of  the 
greater  number  of  witnesses,  and  affirmed 
the  Judgment  because  they  did  not  feel  war- 
ranted in  saying  the  verdict  was  manifestly 
and  palpably  wrong.  Ih  such  state  of  case 
it  is  essential  to  maintain  the  Judgment  that 
an  competent  evidence  offered  by  the  appel- 
lant company  should  have  been  heard  by  the 
Jniy. 

The  appellee  produced  as  a  witness  one 
WolflngtoD,  who  was  also  a  member  of  the 
bridge  gang  at  the  time  appellee  was  injured, 
but  who  bad  left  the  employ  of  the  com- 
pany before  the  time  of  the  trial.  The  sub- 
stance of  the  testimony  of  tills  witness  was 
that,  had  the  usual  and  costomary  mode  of 
doing  tiie  work  been  observed  on  the  occa- 
sion when  the  appellee  was  Injured,  the 
boom  runner  line,  ring,  and  clamps  would 
have  been  raised  to  a  sufficient  height  to  pass 
above  the  heads  of  the  workmen  on  the 
bridge,  and  ttiat  the  appellee  exercised  ordl* 
nary  care  to  protect  himself  from  being 
struck  by  the  damps.  During  the  cross-oc- 
amlnatlon  the  above  witness  was  asked  if  the 
signature  to  a  vrrltten  statement  on  a  paper 


which  was  handed  to  him  was  his  signature. 
He  examined  the  paper,  and  asked  that  a  por- 
tion of  It  should  be  read  to  him,  which  was 
done,  and  he  testified  he  had  signed  the  same. 
Subsequently  a  second  paper  purporting  to 
bear  Ills  signature  was  handed  to  him,  and 
he  was  asked  if  he  had  signed  it  He  was 
informed  that  he  could  examine  the  entire 
writing,  and  he  admitted  that  he  had  signed 
the  same.  Counsel  for  the  appellant  com- 
pany; when  producing  testimony  In  Its  twhalf, 
desired  to  offer  the  papers  which  had  twen  so 
identified  In  evidence  as  containing  state- 
ments relative  to  the  facts  connected  with 
the  injury  of  the  appellee  dlrecUy  at  variance 
with  the  statements  of  the  witness  on  the 
Stand,  and  thereupon  the  following  colloquy 
occurred:  Mr.  Hpwett  (counsel  for  appel- 
lant): "I  want  to  Introduce  these  statements 
that  r  have  bad  Identified.  The  Court:  I 
don't  understand  that  the  statement  of  a  wit- 
ness la  competent.  The  statement  of  a  party 
or  a  letter,  but  the  statement  of  a  witness- 
Yon  may  ask  him  whether  on  a  certain  day  If 
he  didn't  make  that  statement,  and.  If  he 
said  no,  why—  Mr.  Howett:  I  will  submit 
them.  See  If  you  have  any  objection  to  these 
statements.  Mr.  Rosenthal  (counsel  for  ap- 
pellee): Let  me  read  them  and  see.  (Mr. 
Howett  hands  the  papers  to  Mr.  Rosenthal.) 
The  Court:  If  you  object  to  the  statements, 
they  do  not  go  in.  Mr.  Moses  (counsel  for 
appellee):  Certainly  we  object  to  the  state 
ments  as  a  whole.  The  Court:  That  is  all 
you  have  to  do.  Save  your  point  on  that,  Mr. 
Howett  I  don't  understand  that  the  state- 
ment of  a  witness  is  competent  Mr.  How- 
ett: Suppose  that  I  present  to  a  witness  a 
paper,  and  he  identifies  it  as  bis  signature, 
and  I  ask  him  If  that  is  a  true  and  correct 
statement  of  the  facte  set  forth  In  there,  and 
he  says  that  It  is,  and  he  then  proceeds— 
with  one  littie  exception  to  one  line— and  tells 
another  entirely  dUTerent  statement  of  that 
accident  He  baa  already  told  you— told  tiie 
court  and  the  Jury— that  this  statement  con- 
tained a  true  statement  of  this  accident  ^nd 
tells  an  «itirely  different  story.  Conldnt  I 
introduce  his  statement  over  his  own  signa- 
ture? The  Court:  I  never  understood  so.** 

The  first  of  these  papers  contained  separate 
statemente  ^de  and  signed  by  F.  D.  Hayesb 
foreman  of  the  bridge  gang,  William  H.  MU- 
ler,  assistant  foreman,  and  Joseph  McAlly, 
a  member  of  the  bridge  gan^  relative  to  tbe 
facta  and  circumstances  of  the  occnrrenoe 
which  resulted  In  the  Injury  received  hy  the 
appellee,  and  also  the  following  statement;  la 
writing,  signed  by  the  witness  WoUtngton: 

**J.  Wolflngton,  of  bridge  gang,  states  that 
he  has  heard  the  statemente  made  1^  Pcne* 
man  Hayes,  Assistant  Foreman  MUIer. 
Btldgeman  McAlly,  and  tibat  he  folly  agree* 
in  same  and  makea  mme  his  statemeDt  to 
fact;  that  he  was  standing  some  sixteen  feet 
distant  from  Wade,  saw  that  boom  was  about 
to  strike  him,  and  warned  him  at  about  tbe 
same  time  MUIer  did,  after  which  be  had  am- 
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pie  tluw  to  out  of  waj  but  did  not  seem  to 
do  ao.      ■  J.  Wolflnffton.'* 

The  statement  signed  hy  Hayes,  referred 
to  and  adopted  by  the  witness  Wolflngton  as 
being  his  statement  among  others  contained 
the  following  statement.  "The  men  were 
expected  to  watch  movement  of  boom  line, 
and  keep  out  of  Its  way.  This  was  generally 
nnderstood  by  all  the  men  on  the  work,  as 
well  as  any  other  work  of  a  similar  nature." 

The  statement  of  Miller,  also  made  a  part 
of  the  statement  of  WoIQngton,  was  as  fol- 
lows: 

"That  at  time  of  accident  be  was  standing 
DO  same  girder  with  Wade,  about  for^  feet 
distant  from  him,  and  seeing  that  the  line 
was  liable  to  strike  him  warned  blm  of  the 
danger,  and  bad  be  paid  attention  to  the 
same  he  could  have  gotten  out  of  the  way, 
as  he  bad  time  to  do  bo.  Joe  HcAlIy  was 
some  ten  or  fifteen  feet  from  me  and  beard 
me  warn  the  man.  3.  Wolflngton  was  stand- 
ing not  far  away  and  heard  me  warn  him, 
and  also  called  at  him  himself. 

"W.  H.  Miller." 

The  statement  of  McAUy  was.  In  substance, 
the  same  as  that  of  Miller  and  the  witness 
Wolflngton.  All  these  parties,  except  the 
witness  Wolflngton,  signed  the  statements  on 
the  4th  day  of  January,  1901,  some  six  months 
after  the  appellee  was  injured,  and  the  wit- 
ness Wolflngton  signed  January  14,  1901. 

The  second  of  the  papers  so  offered  In  evi- 
dence  and  rejected  was  signed  bf  Hayes, 
foreman;  Miller,  assistant  foreman;  Sutton, 
Smith,  Rlorden,  McAlly,  and  the  witness 
Wolflngton,  all  members  of  the  bridge  gang. 
In  this  statement  It  was  said:  "<4)  To  have 
tbe  man  who  handles  and  raises  the  rope  in 
a  position  to  see  what  is  going  on  in  advance 
would  necessitate  an  entire  change  in  the 
arrangement  of  the  engine,  swing  beam,  etc., 
and  snch  a  change  would  be  entirely  Imprac- 
ticable; (5)  to  have  raised  the  rope  above  a 
man's  bead  would  necessitate  an  extra  man 
on  tbe  boom  to  do  this,  and  such  an  arrange- 
ment would  be  entirely  impracticable  In 
bridge  work;  •  •  •  (7)  that  he  [appellee. 
Wade]  had  notice  from  several  parties.  In- 
cluding Superintendent  of  Bridges  O.  3. 
Travis,  Foreman  Hayes,  Assistant  Foreman 
Miller,  and  others,  of  bis  impending  danger, 
and  that  such  notice  was  given  lilm  in  am- 
ple time  to  have  gotten  out  of  the  way  Iiad 
be  been  attending  to  bis  duties.** 

As  we  construe  the  ruling  of  the  trial 
court,  the  written  statements  were  excluded 
partly  on  the  ground  they  were  the  state- 
ments of  a  witness,  and  not  a  party  to  the 
proceeding,  and  partly  on  the  ground  it  was 
necessary,  as  a  foundation  for  their  admis- 
sion, tbe  witness  should  have  been  asked  If 
be  did  not  make  tbe  statement  on  a  spedfled 
day.  That  tbe  statements  of  a  witness  made 
out  of  court,  orally  or  in  writing,  if  contra- 
dictory on  a  material  point  to  his  sworn 
statements  as  a  witness,  may  be  Introduced 
in  evidence  not  as  jubstantlve  proof  of  the 


truth  of  sucb  statements,  but  as  tending  to 
discredit  the  witness,  has  been  so  frequently 
declared  by  courts  and  law  writers,  and  Is  so 
oniversally  understood  and  accepted,  that 
the  citation  of  authorities  in  support  of  the 
proposition  Is  considered  entirely  unneces- 
sary. 

The  court  was  also  In  error  In  confounding 
the  rule  as  to  tbe  foundation  to  be  laid  to 
authorize  tbe  admission  of  oral  impeaching 
statements  of  a  witness  with  the  foundation 
necessary  to  Justify  the  offer  to  introduce 
contradictory  stateipents  -  made  in  writing 
and  signed  by  tbe  witness.  When  It  Is  de- 
sired to  Impeach  a  witness  by  proof  of  oral 
statements  made  by  bim  out  of  court  contra- 
dictory upon  a  material  point  of  his  testi- 
mony given  from  tbe  witness  stand,  it  Is  req- 
uisite that  a  foundation  for  the  Introduction 
of  such  oral  statements  be  made  by  asking 
the  witness  if  he  did  not.  at  a  given  time  alad 
place,  in  the  presence  of  specified  persons, 
make  the  supposed  contradictory  atatemeuts. 
But  where  the  supposed  contradictory  state- 
ments were  reduced  to  writing  by  the  wit- 
ness, or  signed  by  blm,  a  sufficient  founda- 
tion for  the  Introduction  of  tbe  writing  Is  laid 
by  showing  the  paper  to  the  witne'ss,  allow- 
ing him  to  inspect  It  and  to  read  It  If  be  de- 
sires, and  proving  by  blm  or  others  that  the 
signature  thereto  Is  bis  genuine  signature. 
10  Ency.  of  PI.  &  Pr.  283,  284;  2  Phillips  on 
Evidence,  {  963;  Romertze  v.  East  River  Nat. 
Bank.  49  N.  T.  677;  1  Greenleaf  on  Evidence, 
§  596;  29  Am.  &  Eng.  Ency.  of  Law  (lat  Ekl.) 
p.  786,  and  cases  cited  In  note  2;  Momence 
Stone  Co.  v.  Groves,  197  III.  88,  64  N.  B.  835. 
Having  laid  the  foundation  for  tbe  Introduc- 
tion of  the  writings  as  impeaching  testimony, 
the  proper  practice  (as  was  the  course  pur- 
sued by  counsel  for  tbe  appellant  company  In 
the  present  case)  was  to  offer  the  writings  in 
evidence  with  the  other  testimony  In  the 
same  behalf.  Peyton  v.  Village  of  Morgan 
Park.  172  111.  102,  48  N.  B.  1003.  The  case 
of  Aneals  v.  People,  1S4  lU.  401,  25  N.  E. 
1022,  announces  no  contrary  rule.  In  that 
case  the  plaintiff  In  error  complained  that 
the  trial  court  bad  refused  to  allow  him  to 
prove  oral  statements  made  out  of  court  by 
Hunter  and  Knox  and  other  witnesses  who 
had  testified  for  the  people.  Tbe  exclusion 
of  the  testimony  was  approved  for  the  reason 
that  the  attention  of  the  witnesses  had  not 
been  called  to  tbe  time,  place,  etc.,  of  the  al- 
leged oral  statements,  and  an  opportunity 
for  explanation  afforded.  It  is  true  it  was 
there  said,  "This  we  understand  to  be  the 
uniform  practice,  and  to  which  we  are  aware 
of  no  exception,"  but  this  ruling  and  the  ex- 
pression quoted  had  reference  only  to  the 
rule  which  applies  when  the  supposed  contra- 
dictory statements  were  made  orally.  The 
trial  court  was  under  a  misapprehension  as 
to  the  rule  applicable  to  the  Introduction  of 
written  statements  for  purposes  of  Impeach- 
ment, and  under  the  Influence  of  that  erro- 
neous view  excluded  the  statements. 


Digitized  by 


Google 


668 


«»  KOBTHBASTBBN  BBFOBTSB. 


(HI. 


It  to  urged,  however,  that  other  grounilR 
than  those  which  moved  the  court  existed 
joBtifyliig  the  rejection  of  this  testimony^ 
and  that  It  la  Immaterial  tbat  tbe  reasons 
which  actuated  the  court  In  rejecting  It  were 
Insufficient  If  the  ruling  was  for  other  rea- 
sons correct  It  Is  therefore  said  the  rejec- 
tion of  the  written  statements  should  be  sus- 
tained on  three  other  grounds,  viz.:  First. 
That,  after  presenting  the  first  statement  to 
the  witness,  counsel  for  the  appellant  com- 
pany asked  the  witness  questions  with  re- 
gard to  tbe  alleged  contradictory  language 
therein,  and  read  a  portion  of  the  statement 
to  the  witness  in  the  presence  and  bearing 
of  the  Jury,  and  that  thereby  the  contents 
of  that  statement  were  as  fully  made  known 
to  the  Jury  as  if  It  had  been  read  to  them; 
and,  that  being  true,  no  further  proof  of  the 
writing  was  necessary,  and  the  exclusion 
thereof  did  not  prejudicially  affect  tbe  ap- 
pellant's case.  Second.  That  tbe  two  state- 
ments were  offered  together,  and  the  ruling 
was  as  to  tbe  admission  of  both  of  them  to- 
gether, and,  the  first  statement  being  wholly 
unnecessary,  and  Its  exclusion  not  preju- 
dicial, it  was  not  error  reversible  In  char- 
acter to  refuse  the  offer  to  admit  both  state- 
ments In  evidence.  Third.  That  tbe  state- 
ments, in  some  portions,  are  mere  expres- 
sions of  opinions  or  conclusions,  and  not  ad- 
missible; and  tbe  statements,  being  offered 
as  a  whole,  should  have  been  rejected  for 
that  reason. 

Without  being  understood  as  deciding  that 
any  or  either  of  such  reasons  would  or  would 
not  Justify  the  rejection  of  the  statements, 
the  insistence  may  be  disposed  of  thus: 
Wben  the  first  of  the  statements  was  pre- 
sented to  tbe  witness,  be  requested  counsel 
for  the  appellant  company  to  read  certain 
portions  of  It  to  him,  and  parts  of  it  were 
read  to  him,  but  what  part  or  parts  the  rec- 
ord does  not  disclose,  nor  does  it  appear 
whether  tbe  reading  was  in  tbe  bearing  of 
the  Jury.  The  argument  of  counsel  for  tbe 
appellee  proceeds  on  the  assumption  tbe  Jury 
heard  such  parts  as  were  read,  and  heard 
what  counsel  and  tbe  witness  said.  Coun- 
sel for  tbe  appellant  company  say:  "No  por- 
tion of  the  statement  was  at  any  time  read 
within  the  bearing  of  the  Jury,  nor  did  tbe 
Jury  at  any  time  ever  become  informed  of 
any  portion  of  tbe  contents  of  either  of  the 
statements.  •  •  •  Privately,  a  small  por- 
tion of  It  was  read  to  the  witness  for  his 
own  understanding  and  information  while 
In  the  presence,  but  not  within  the  bearing, 
of  the  Jury."  Tbe  occurrence,  as  preserved 
by  the  reporter.  Is  as  follows:  "(Paper 
banded  to  witness.)  Mr.  Howett:  He  wishes 
me  to  read  it  to  him.  If  you  will  step  over 
here  a  moment,  and  see  tbat  I  read  It  cor- 
rectly to  him.  (Mr.  Howett  read  part  of  the 
statement  to  witness.)"  The  reporter  either 
did  not  bear  or  did  not  enter  In  his  notes  the 
portions  that  were  read.  Tbe  record  Is  ob- 
scure, and  we  are  unable  to  soy  whether  the 


Jury  beard  what  was  read  or  not  The  wit 
ness  admitted  his  signature  to  the  first  state- 
ment, but  said  "there  was  a  Ilttte  mistake 
In  it;  that  he  spoke  of  tbat  at  the  time"  (to 
the  persons  present  when  he  signed  It);  "that 
tbe  mistake  was  In  what  was  said  about  hol- 
lowing" to  the  appellee,  etc.  If  a  witness 
admits  tbat  be  made  statements  imputed  to 
him  to  have  been  made  as  fully  as  claimed  to 
have  been  made,  farther  proof  of  the  fact 
may  be  unnecessary;  but  when  tbe  witness 
denies,  or  does  not  directly  admit,  that  be 
made  tbe  statements,  tbe  Impeaching  proof 
should  be  permitted  to  be  given.  Bay  v.  Bell, 
24  III.  444;  Atchison,  Topeka  &  Santa  F6 
Railroad  Co.  v.  Feeban,  149  111.  202,  36  N.  E. 
1036.  The  first  statement  was  not,  therefore, 
rendered  inadmissible  on  tbe  ground  that  it 
was  fully  brought  to  the  knowledge  of  tbe 
Jury.  The  first  statement  being  admissible, 
the  second  supposed  reasons  for  sustaining 
the  rejection  of  the  statements  by  tbe  court 
necessarily  falls.  The  third  reason  la  equally 
untenable.  That  some  of  the  statements  In 
the  writings  were  but  conclusions  or  opinions 
was  not  pointed  out  as  a  ground  of  objection. 
It  Is  only  wben  the  evidence  is  inadmissible 
for  any  purpose,  and  the  objections  cannot 
In  any  manner  be  obviated,  tbat  a  general 
objection  will  suffice.  8  Ency.  of  PI.  &  Pr. 
228.  In  courts  of  review  only  such  grounds 
of  objection  to  tbe  admissibility  of  evidence 
win  be  considered  as  were  urged  in  the  trial 
court  Sullivan  v.  People,  122  111.  385,  13  N. 
E.  248;  &  Ency.  of  PI.  &  Pr.  223.  If  some  of 
the  statements  in  the  writings,  or  either  of 
them,  were  deemed  inadmissible  for  any  rea- 
son, the  objectionable  statements  should 
have  been  pointed  out  and  their  exclusion 
asked.  On  a  rehearing  of  the  cause,  any 
special  objection  to  the  admissibility  of  the 
statements,  or  either  of  them,  or  any  portion 
of  either  of  them,  may  be  presented  to  tbe 
trial  court,  and  there  determined. 

Objections  are  urged  to  tbree  instructions 
given  at  tbe  request  of  the  appellee,  but  they 
are  of  minor  importance,  and  relate  to  Inac- 
curacies which  there  are  no  reasons  to  8tq»* 
pose  will  again  present  themselves. 

For  the  reasons  Indicated  the  Judgment  of 
the  Appellate  Court  and  that  of  the  drcutt 
court  are  each  reversed,  and  the  cause  will 
be  remanded  to  the  circuit  court  for  sucb 
other' proceedings  as  to  law  and  Jastkw  shall 
appertain. 

Berersed  and  remanded. 

<»T  ni.  w 

PEOPLE  V.  GLENN  et  nr.* 

(Supreme  Court  of  lUinoiB.    Dec  IS,  IMS.) 

0RAINAOB— TAXATION— CERTIFICATB  OF  COM- 
HISSIONBRS  —  STATUTORY  REQUIREMENTS - 
OMISSION-VAUDITT  OF  CERTIFICATBL 

1.  2  Starr  &  0.  Add.  St  1896,  p.  Ifi67,  e.  4!t 
par.  178, 1  70,  provides  that  It  sball  be  tbs  dit; 
of  the  coDUDissioners  of  every  ipedal  dsthiMt 
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district  to  file  with  the  county  derk  a  certifi- 
cate glTlng  the  date,  number,  amoant,  and  de- 
scription of  all  Dotes  or  bonds  issued  hj  the 
commissionera  which  remain  unpaid,  the  time 
of  their  maturity,  rate  of  interest,  and  time 
when  such  interest  falls  due,  the  amount  neces- 
•ary  to  be  levied  to  meet  payment  of  interest 
for  the  ensuing  year,  the  amount  necessary  for 
repairs  for  ttie  ensuing  year,  and  tbe  amount  of 
any  deficiency  in  the  paymeot  of  interest  or  in 
payment  for  repairs,  from  which  the  clerk  shall 
compote  tbe  anMunt  which  each  parcel  of  land 
will  have  to  pay,  etc.,  and  which  amount  shall 
be  extended  on  the  collector's  books,  etc.  Held, 
that  a  certificate  which  failed  to  state  the  things 
reqnired  by  the  statute,  but  named  the  amount 
to  be  raised  in  a  gross  sum,  was  inralfd. 

2.  On  an  application  by  the  county  collector 
for  a  judgmeqt  of  sale  against  certain  lands, 
the  invalid  certificate  could  not  be  remedied  by 
introducing  the  drainage  record,  the  repwts  of 
tbe  commissioners,  and  parol  evidence. 

3.  The  failure  of  the  certificate  to  conform 
to  the  statutory  requirements  was  not  rendered 
immaterial  by  ReTenne  Law,  1 191  {Hurd's  Iter. 
St.  1901,  c.  120),  providing  that  no  assessment 
shall  be  considered  illegal  for  any  irr^olarlty, 
or  tor  any  error  or  informality  not  affectiog  the 
snbstantial  justice  of  the  tax. 

Appeal  from  JackMn  County  Oourt;  W. 
F.  SaUs,  Judge. 

ProceedlngB  by  the  people,  on  the  applica- 
tion of  W.  H.  Trobangh,  collector,  for  a 
jndgment  of  sale  against  lands  of  J.  0.  Glenn 
and  wife  for  a  drainage  tax.  From  tiia  Jadg- 
ment  tbe  people  appeal.  Affirmed. 

This  Is  an  application  by  tbe  county  col- 
lector of  Jackson  county,  In  the  county  court 
of  said  county,  for  a  Judgment  of  Bale  against 
certain  lands  of  the  appellees  for  a  drainage 
tax  extended  against  said  lands  by  tbe  coun- 
ty clerk  by  vlrtae  of  a  certificate  of  levy  of 
tbe  comtmssloners  of  the  Big  Lake  special 
drainage  district.  The  appellees  appeared 
and  filed  objections,  which  were  sustained, 
and  judgment  was  refused,  and  an  appeal 
lias  been  prosecuted  to  this  court. 
-  Tbe'  certlflcate  of  the  commissioners  is  In 
the  following  form: 

"To  D.  L.  Boucher,  County  Clerk: 
**We,  the  commissioners  of  the  Big  Lake 
■pedal  drainage  district,  in  tbe  county  of 
Jackson  and  state  of  Illinois,  make  and  file 
with  you,  pursuant  to  the  provisions  and  re- 
quirements of  section  70  of  the  act  of  the 
General  Assembly  of  tbis  state  approved  June 
27,  A.  D.  1885,  In  force  July  1,  A.  D.  1885, 
entitled  *An  act  to  provide  for  drainage  for 
agricultaral  and  sanitary  purposes  and  to 
repeal  certain  acts  therein  named,'  and  of 
the  Tarlous  acts  amendatory  of  and  supple- 
mentary to  said  act,  the  following  statement: 
That  during  the  fiscal  year  of  the  said  drain- 
age district  ending  on  the  Slst  day  of  Octo- 
ber, A.  D.  1902,  no  notes,  bonds,  or  other  evi- 
dences of  Indebtedness  of  or  against  the  said 
drainage  district  were  made  or  Issued  by  the 
TOmmlssioners  thereof.  We  fnrther  state  and 
certify  to  you  that  we  shall  require  during 
the  fiscal  year  of  the  said  drainage  district 
ending  the  Slst  day  of  October,  A.  D.  1903, 
for  the  payment  of  interest  and  principal 
matorlng  on  cerdflcatea  and  other  eridences 


of  Indebtedness  not  registered,  for  costs  and 
expenses  of  carrying  on  the  work  of  dredging 
and  repairs  of  drains  and  ditches,  and  for 
ordinary  and  contingent  expenses.  Including 
costs  of  collection  and  disbursement,  t][ie  sum 
of  four  thousand  dollars  ($4,000.00),  to  be 
levied  upon  tbe  lands  and  property.  Including 
railroad,  within  and  -of  the  said  drainage  dis- ' 
trlct  benefited,  which  som  you  are  directed 
and  required  to  apportion  to  and  among  the 
various  tracts  of  land  and  property,  includ- 
ing railroad,  as  other  drainage  aaaessmenta 
and  taxes.  In  addition  to  such  sums,  or  sum 
as  may  have  been  or  may  be  certified  to  yon 
by  tbe  Auditor  of  Public  Accounts,  pursuant 
to  law,  for  payment  of  interest,  or  Interest 
and  principal,  upon  the  registered  indebted- 
ness of  the  district. 

"Dated  November  21,  A.  D.  1902. 

"H.  L.  Brlckey, 
"Henry  Arbeitor, 
"Wm.  Walther, 
"Commissioners. 

"FUed  Not.  21, 1902.  D.  L.  Boucher,  Coun- 
ty Clerk." 

The  section  of  the  statute  authorizing  fbe 
certificate  to  be  made  and  the  tax  to  be  ex- 
tended reads  as  follows:  "It  shall  be  the  duty 
of  tbe  commlssIoDers  of  every  special  drain- 
age district  heretofore  organized  under  any 
law  of  this  state,  as  also  the  commissioners 
of  every  such  district  hereafter  organized,  to 
file  on  or  before. the  first  day  of  December 
of  each  year,  with  the  coun^  clerk  of  the 
county  in  which  the  district  was  or  may  be 
organized,  a  statement  of  the  date,  number 
and  amount  of  all  notes  or  bonds  Issued  by 
them  as  such  commissioners,  and  which  re- 
main unpaid,  the  time  the  same  will  mature, 
the  rate  of  Interest  such  notes  or  bonds  bear 
and  tbe  time  the  interest  falls  due,  the 
amount  necessary  to  be  levied  on  the  lands 
assessed  for  benefits  in  order  to  meet  the 
payment  of  the  Interest  for  the  enstiing  year; 
also  the  amount,  if  any,  necessary  to  be  lev- 
ied to  keep  the  work,  or  any  part  thereof, 
in  repair  for  the  year  next  ensuing;  also  the 
amoimt  of  any  deficiency  in  the  payment  of 
Interest  before  accrued,  or  In  the  payment  for 
repairs  made;  and  the  clerk  shall  compute 
the  pro  rata  share  which  each  tract  or  par- 
cel of  land  or  property  in  said  district,  as- 
sessed for  benefits,  will  have  to  pay  to  raise 
said  respective  amounta,  which  pro  rata 
share  shall  be  In  the  same  proportion  as  the 
assessment  for  the  construction  of  said  work, 
and  It  shall  be  the  duty  of  the  connt^  clerk 
of  the  county  In  which  the  lands  are  located 
to  extend  the  same  on  the  collector's  book, 
the  same  as  state,  county,  municipal  or  other 
taxes  are  extended,  In  appropriate  column  or 
columns,  and  In  case  the  lands  or  property 
assessed  He  In  more  than  one  county,  the 
county  clerk  of  the  county  In  which  the  dis- 
trict Is  organized  shall  certify  to  the  clerk, 
or  clerks,  of  such  other  county  or  counties, 
a  description  of  the  lands  or  property  assess- 
ed in  such  other  county,  and  the  amount  to 
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be  extended  asalnst  tbe  aame  tcr  Interest,  ai 
also  for  repairs,  either  or  both,  and  on  re- 
ctiTlnK  such  certificate  the  clerk  of  the  prop- 
er cotmty  shall  extend  the  same  on  the  proper 
collector's  boob,  In  proper  columns,  the  same 
as  tbongb  the  whole  proceedings  and  district 
were  In  his  county.  And  the  amounts  so  ex- 
tended shall  be  collected  at  the  same  time 
and  In  the  same  manner  as  other  taxes  on 
like  property,  and  shall  be  paid  over  by  the 
party  collecting,  to  the  treasurer  of  the  drain- 
age district,  In  the  same  time  and  manner  as 
taxes  collected  are  required  to  be  paid  to 
treasnrers  of  mtmlciiMil  corporations.  No 
levy  or  aSBessment  made  by  the  commis- 
sioners to  meet  the  payment  of  Interest  on 
the  notM  or  bonds  of  the  district  unpaid  shall 
be  used  for  any  other  purpose,  but  shall  be 
faithfully  applied  to  the  payment  of  such  In- 
terest as  It  becomes  due:  provided,  where 
the  whole  or  any  part  of  the  bonds  of  the 
district  are  registered,  and  the  Auditor  of 
Public  Accounts  has  levied,  as  hereinbefore 
provided,  an  amount  snffldent  to  meet  the 
payment  of  the  Interest  on  such  registered 
bonds  as  it  becomes  due,  then  the  commis- 
sioners shall  make  their  levy  eo  as  to  meet 
the  payment  of  the  Interest  on  the  bonds  that 
are  not  registered."  2  Starr  ft  G.  Ann.  Bt 
1896,  p.  1567,  c.  42,  par.  178,  8  70. 

John  Venable,  State's  Atty.  (R.  J.  Ste- 
phens, of  counsel),  for  the  People.  Otis  F. 
Olenn  and  James  H.  Martin,  for  appellees. 

HAND,  C.  J.  (after  stating  the  facts).  It 
Is  too  plain  to  admit  ct  argument  to  the  con- 
trary that  the  certlflcate  of  the  commission- 
era  does  not  conform  to  the  requirements  of 
the  statute.  The  stotute  requires  the  cer- 
tlflcate to  Btoto  U)  the  date,  number,  and 
amount  of  all  notes  or  bonds  Issned  by  the 
commissioners  which  rouain  unpaid,  the 
time  of  their  maturity,  the  rate  of  interest 
th^  bear,  and  the  time  when  the  interest 
falls  due;  (2)  the  amount  necessary  to  be 
levied  on  the  lands  assessed  for  beneflte  In 
order  to  meet  the  payment  of  the  Interest  for 
the  enaidng  year;  (3)  the  amount,  If  any, 
necessary  to  be  levied  to  keep  the  work, 'or 
any  part  thereof,  in  repair  tor  the  next  oi- 
suing  year;  and  (4)  the  amount  of  any  defl- 
clmcy  In  toe  payment  of  Interest  before  ac- 
crued, or  In  the  jiajment  for  repairs  made. 
This  the  COTtUlcate  failed  to  do,  and  the 
amount  proposed  to  be  raised  Is  named  to  a 
gross*  sum,  to  wit,  the  sum  of  f4i000.  The 
power  of  tiie  commlsslonerB  to  Impose  a  tax 
is  a  limited  power,  and  Is  to  be  strictly  con- 
strued. Commissioners  of  Highways  v.  New- 
ell, 80  Hi.  687,  The  stotute  dearly  contem- 
plates that  the  several  amounto  to  be  levied 
for  toterest,  repahrs,  or  to  meet  a  deficiency 
for  accrued  Interest  or  fOr  repairs  already 
made,  should  be  stated.  The  provisions  of 
the  stotute  are  totended  tor  the  protection  of 
the  taxpayer,  and  are  mandatory.  The  tax- 
payCT  has  the  right  to  be  toformed  for  what 


purposes  his  property  Is  to  be  toxed,  and  the 
stotute  provides  that  the  amount  collected 
with  which  to  pay  Interest  shall  be  kept  sep- 
arate from  the  balance  of  the  tax  levied  and 
collected  under  said  section  of  the  stotute. 

The  appellant,  on  the  trial,  appears  to  hare 
conceded  the  certificate  was  Insufficient,  and, 
although  no  motion  was  made  to  amend  the 
certificate,  it  was  In  the  county  court  sought 
to  remedy  ito  defecto  by  introducing  the 
drainage  record,  the  report  of  tiie  commis- 
sioners as  approved  by  the  county  judge,  and 
parol  evidence.  The  defecto  to  the  certificate 
could  not  be  thus  cured.  The  authority  of 
the  county  clerk  to  extend  said  drainage  tax 
is  the  certificate  of  the  commissioners,  and 
unless  a  valid  certificate  Is  on  file  to  lils  office 
he  Is  powerless  to  extend  the  tax.  Peoria, 
Decatur  &  Evausville  Railway  Oo.  v.  People, 
141  IIL  483,  31  N.  £.  113. 

It  Is,  however,  urged  that  the  objectlras 
made  to  the  extension  and  collection  of  tldi 
tax  do  not  affect  the  substontlal  Justice  ctf 
tbe  tax,  and  that  the  defects  pototed  out  hi 
the  certificate  are  cnied  by  section  191  of  toe 
revenue  act  (Hnrd's  Bev.  St  iflOl,  c  120). 
We  held,  in  Chicago  &  Bastem  IlUnols  Ball- 
road  Co.  V.  People,  200  lU.  237,  65  N.  E.  701. 
that  the  provisions  ot  a  stotnte  designed  tor 
the  protection  of  tlie  taxpayer  are  manda- 
tory, and  a  disregard  <tf  them  will  render  a 
tax  illegal,  and  that  toe,  substantial  Justice 
of  a  tax  Is  affected  iC  tbe  authorities  author- 
ized to  Impose  it  have  no  power  to  levy  It 

From  an  examination  of  tills  record  It 
cleariy  appears  that  the  certificate  of  the 
commissioners  was  not  suffidoit  to  author^ 
lae  the  county  clerk  to  extend  said  tax,  and 
that  the  county  conrt  properly  reused  to  or- 
der the  sale  of  appellees'  laud  to  pay  said 
tax.  The  Judgment  of  flw  county  court  wOl 
therefore  be  affirmed. 

Judgment  affirmed. 


(206  111.  613) 

CHIOAOO  UNION  TRACTION  CO.  v. 
BKOWDY.* 

(Sapreme  Court  of  UliQoIa.   Dec.  16,  1003.) 

8TSEHT  RAILROADS— INJURT  IN  A  COLUSIO:!- 
BVIOBNCB— INSTRUCTIONS. 

1.  A  Street  railway  company  is  not  guilty  of 
actionable  negligence  tiecause  of  tbe  failure  of 
the  motorman  in  charge  of  a  car  to  atop  oi 
slacken  its  speed  on  seeing  a  horse  and  wagon 
near  the  track,  but  snfficiently  distant  to  permit 
toe  ear  to  pass  in  safety,  aud  is  therefore  not 
liable  for  toe  injury  occasioned  by  the  horse  be- 
ing suddenly  driven  on  toe  track  so  near  the 
car  that  it  cannot  be  stopped  before  strikiog 
the  horse  and  wagon. 

2.  In  an  action  against  a  street  railway  eon^ 
pany  for  injuries  sustained  in  a  collisioo.  tte 
witnesses  of  defendant  testified  that  a  horse 
and  wagon  were  near  the  curb,  and  sofflciently 
distant  to  enable  tbetcar  to  paas  in  safety:  tliat 
the  horse  was  facing  toe  same  way  the  car 
was  going;  that,  when  the  car  was  about  46 
feet  from  the  wagon,  plaintiff  suddenly  drore 

'Rebearlog  denied  February  5,  U04. 

T 1.  8m  StTMt  Rallroada,  voL  44,  C«iL  Dig.  I  lit 
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the  horse  toward  the  track;  that  the  motorman 
rang  the  bell,  and  that  he  commeoced  to  applr 
the  brake  ou  leeing  the  horse  going  towards 
the  track,  but  was  unable  to  stop  the  car  be- 
fore Btrikiag  the  wagoa  and  iojaring  plaintiff. 
Held  sofBcient  to  require  an  instruction  that,  if 
plaintiff  unexpectedly  (^ove  his  wagon  on  the 
trade  and  defendaot^a  Berrauts  did  all  th^ 
could  In  the  exercise  of  wdina^  cat*  to  atop 
the  car,  tiiere  conld  be  no  recoTerjr. 

S.  Where  a  party's  evidence  on  an  issue  pre- 
sented hy  him  is  saffident  to  require  the  sub- 
missicHi  thereof  to  the  juiy*  the  court  is  not 
warranted  In  refusing  to  anomlt  it  because  the 
erldence  Is  conflicting. 

Appeal  from  Appellate  Oourt,  First  District 
Action  by  Maurice  Browdy  against  the  Chi- 
cago Union  Traction  Company.  From  a  judg- 
ment for  plalntlii;  affirmed  by  the  Appellate 
Court  (108  111.  A^  177),  defmdant  appeaUL 
BeTaned. 

John  A.  Rose  and  Loult  Bolsot  (W.  W.  Our- 
ley,  of  connael),  for  appellant  Water*  ft 
Johnson,  tot  appellee. 


HAND,  0.  J.  This  IB  an  aeUon  on  the  caM 
brongbt  hy  ttie  a^ellee  against  the  appel- 
lant In  the  eaptxba  court  of  Cook  county,  to 
noover  damages  for  a  peraonal  Injury.  The 
declarattou  contained  one  count  and  alleged 
tbat  on  July  15,  1000,  the  plalntUf  was  riding 
In  a  wagon  drawn  by  one  horse,  along  Twelfth 
street  In  the  dty  of  Chicago,  and  that  the 
defendant  by  Its  servants,  so  carelessly,  neg- 
ligently, and  iminroperly  drove  and  managed 
a  certain  motor  car  then  running  on  Twelfth 
street  that  said  car  ran  against  said  wagon, 
whereby  the  plaintiff  was  Injured.  The  gen- 
eral tssue  was  pleaded;  and  a  trial  hetate  the 
court  and  a  Jory  resulted  In  a  verdict  and 
Judgmoit  tor  ¥2,S0O  In  favor  of  appellee, 
which  has  been  affirmed  by  the  Appellate 
Court  for  the  First  District  and  a  further  ap- 
peal has  been  prosecuted  to  this  court 

It  appears  fnnn  the  evidence  Qiat  the  acci- 
dent occurred  on  the  afternoon  of  Sunday, 
July  IS,  1900;  that  the  appellee,  who  was  in 
the  candy  business,  used  a  one-horse  covered 
wagon  with  iirtdch  to  deliver  his  goods;  that 
he  left  the  horse  and  wagon  standing  near 
the  curb  upon  the  south  aide  of  Twelfth 
■treel;  in  front  of  the  store  of  a  customer, 
apon  which  street  the  appellant  opoated  a 
double-track  street  railway;  that  after  sup- 
plying his  customer  he  got  Into  bis  wagon 
and  started  to  the  place  of  buBtness  of  an- 
ofbee  customer  on  the  norOi  side  of  the  street, 
and  a  little  east  ot  the  place  where  his  horse 
and  wagon  had  been  standing;  that  he  drove 
east  on  the  south  track  of  appellant  a  few 
feet,  and  thai  turned  nwth  across  the  tracks; 
that,  just  as  be  turned,  the  rear  of  his  wagon 
was  struck  upon  the  south  track  by  an  east- 
botnd  motor,  car,  to  which  was  attached  a 
trailer.  The  appellee  testified  that  he  did  not 
■ee  the  ear  when  he  got  Into  the  wagon; 
that  before  be  got  Into  the  wagon  he  saw  the 
car  stan^ng  on  the  southwest  comer  of  Hal- 
atfid  and  Twelfth  streets,  which  point  the 


evidence  show^  was  In  the  neighborhood  of 
200  feet  west  of  where  the  horse  and  wagon 
were  standing.  Be  further  testified  that  he 
drove  u[H)n  the  south,  track,  went  east  10  or 
15  feet  and  then  turned  north,  when  the  car 
Btzudk  the  rear  of  the  wagon  and  capsized  It 

The  api>ellant  requested  the  court  to  give 
to  the  jury  the  following  Instruction,  which 
request  was  refused.  *The  court  Instructs  the 
jury  that  If  they  believe  from  the  evidence 
In  the  case  thai;  while  the  defendant  and 
Its  servanta  were  (If  they  were)  exercising  or- 
dinary care,  the  plaintiff,  at  the  time  and 
place  of  the  Injury,  suddenly  and  unexpected- 
ly, and  without  tbe  knowledge  of  the  defend- 
ant, drove  his  wagon  across  and  upon  de- 
fendant's trade,  and  thereby  placed  himself 
In  a  position  of  danger,  then,  In  order  to 
charge  the  defendant  with  a  duty  to  avoid 
Injuring  him,  the  plaintiff  must  show,  by  a 
jveponderance  of  the  evidence  in  the  otse, 
that  the  drcnmstances  were  of  such  character 
that  the  defendant's  servant  or  servants  had 
an  opportunity  to  become  consdous  of  the 
facts  giving  rise  to  such  du^,  and  a  reason- 
able opportunity,  In  the  exercise  of  ordinary 
care  and  caution,  to  perform  such  duty.  And 
If  the  Jury  further  believe  &om  the  evidence 
that  the  facts  as  shown  by  the  evidence  did 
not  diarge  the  defendant  and  Its  servants 
with  a  duty  as  thus  defined,  or  If  the  jury 
brieve  from  the  evidence  that  the  defend- 
ant and  Its  servants  did  not  hnve  a  reasonable 
opportunity.  In  the  exercise  of  ordinary  care, 
to  perform  such  duty  as  thus  defined,  then 
they  should  find  the  defendant  not  guilty. 
And  if  the  jury  believe  from  the  evidence 
In  the  case  that  tbe  plaintiff  suddenly  and 
nnexpectedly  drove  his  wagon  across  and  up- 
on the  track,  In  front  of  the  car  of  the  de- 
fendant which  occasioned  the  Injui?,  and 
that  the  servant  or  servants  to  charge  of  such 
car  did  all  that  could  be  done,  In  the  exercise 
of  ordinary  care,  to  avoid  injuring  and  dam- 
aging him,  then  the  plaintiff  cannot  recover  In 
this  case,  and  the  jury  should  find  the  defend- 
ant not  guilty,** 

The  theory  of  the  appellant  was  that 'the 
appellee,  without  notice  to  the  motorman,  sud- 
denly drove  upon  the  track  directly  to  front 
of  an  approaching  car,  and  that  tbe  motorman 
did  not  have  time,  after  the  appellee  drove 
upon  the  track,  to  stop  tbe  car  before  the 
same  came  In  contact  with  the  wagon  of  the 
appellee;  and  ft  is  contended  that  tbe  In- 
struction properly  stated  the  law  applicable 
to  such  state  of  case,  and  that  it  was  error 
for  the  court  to  refuse  to  give  such  Instruc- 
tion to  the  jury.  The  law  seems  to  be  well 
settled  that  where  the  alleged  negligence  of 
a  servant  consists  of  an  omission  of  duty  sud- 
denly and  unexpectedly  arising.  It  Is  incum- 
bent on  the  plaintiff  to  show  that  tbe  cir- 
cumstances were  such  tbat  the  servant  of 
defendant  bad  an  opportunity  to  become  con- 
sdous of  the  facts  giving  rise  to  the  duty, 
and  a  reasonable  opporttmity  to  perform  It 
before  the  master  can  be  held  liable.  Booth 
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on  Street  BallwaTa,  I  105;  M.  ft  F.  Pass. 
B.  B.  Go.  T.  Eelley,  102  Pa.  116;  Fenton  t. 
Second  Avenue  Bailroad  Co.,  126  N.  7.  eSS, 
26  N.  B.  067;  Back  T.  Oblcago  Oity  Ballwar 
Go..  178  UL  289.  60  N.-  S.  668.  44  L.  B.  A. 
127.  The  evidence  of  appellant  tended  to 
Bbow  tbat  the  borse  and  wagon  of  app^lee 
were  left  standing  i^n  the  street  In  each 
position  that  its  car  could  safely  pass  tbe 
same,  and  that  it  remained  in  sneli  podtlon 
nntll  tlie  car  was  so  near  the  horse  and  wagon 
that  It  was  Imposdble  for  the  motorman  to 
stop  tile  car  before  It  would  come  In  contact 
wiOi  said  wagon  if  it  was  drlvnt  upon  .the 
tracks  when  tbe  appellee*  without  warning, 
turned  upon  the  track.  It  is  clear  timt  negli- 
gence cannot  be  Imputed  to  tbe  motorman 
because  he  did  not  stop  the  car  while  the 
horse  and  wapm  were  standing  near  tbe  curb 
and  out  of  the  line  of  contact  with  the  car. 
The  perl]  to  a^iellee  did  not  conmience  and 
become  apparent  until  he  turned  upon  the 
track.  Then,  and  not  until  then,  was  tbe 
motorman  required  to  act  To  bold  tbat  it 
was  Uie  motorman's  duty  to  stop  the  car  be- 
cause tbe  horse  and  wagon  were  standing 
near  the  track,  although  sufficiently  distant 
to  permit  the  car  to  pass  hi  safety,  would  be 
to  Impose  upon  tbe  appellant  a  duty  not  Im- 
posed upon  it  by  law.  Nelth«  was  the  mo- 
torman required  to  assume  that,  when  hts 
car  was  too  near  the  horse  and  wagon  to  per- 
mit him  to  stop  his  car  before  it  would  strike 
the  wagon,  tbe  appellee  would  suddenly  and 
wMiout  notice  drive  upon  tbe  track:  He  was 
only  requta'ed  to  opexatt  bis  car  with  refer- 
ence to  perils  which  reasonably  might  be  ex- 
pected to  occur.  To  require  him  to  run  his 
car  with  such  caution  as  to  guard  against  un- 
usoal  or  extraordinary  perils  would  be  to 
require  him  to  so  operate  bis  car  as  to  pre. 
vent  the  practical  operation  of  flie  road.  Tbe 
Instruction  correctly  stated  a  principle  of  law 
which  was  applicable  to  tbe  case,  the  prin- 
ciple contained  therein  was  not  given  to  the 
jury  to  any  other  form,  and  the  instruction 
should  have  been  given. 

It  is,  however,  said  tbat  ttere  was  no  evi- 
dence upon  which  to  base  'said  bistructlon, 
and  for  that  reason  It  was  not  error  to  re* 
fuse  it  We  do  not  so  understand  the  rec- 
ord. Henry  Yornkabl,  the  motorman,  testi- 
fied: "In  July.  1000,  I  was  In  tbe  employ 
of  the  Union  Traction  Company.  I  was  op- 
erating a  car  on  that  date  on  Twelfth  street 
I  remember  an  accident  by  whltdi  my  car 
ran  Into  a  covereA  wagon.'  That  occurred  just 
a  little  way  east  of  Halsted  street— I  should 
think  about  130  or  140  feet  I  didn't  meas- 
ure it  I  stopped  on  both  sides  of  Halsted 
street  After  leaving  Halsted  street  I  went 
right  down  the  street  There  was  no  obstruc- 
tion or  anything  In  the  way  east  of  Halsted 
street  There  was  a  wagon  standhig  out  at 
one  side  of  the  track,  and  T  didn't  see  no 
driver  get  toto  the  wagon.  Tbe  wagon  was 
standing  there.  It.  was  a  one-horse  covered 
vestibule  confectionery  wagon.   It  was  stond- 


Ing  when  I  saw  It  The  horse  was  fadng 
east— tbe  same  way  tbe  car  was  going.  The 
wagon  was  standtog  right  near  the  curb.  It 
is  a  narrow  street— 60  feet  wide.  There  was 
a  show  for  me  to  go  by  the  wagon.  The 
wagon  was  standing.  I  seen  It  down  tbe 
street  I  seen  the  wagon,  and  when  about 
40  feet  Hi  tbe  wagon  the  hwse  stepped  over 
north— tbat  Is,  be  turned  to  the  left  I  rang 
tbe  bell  right  along*  and  It  didn't  make  any 
dllference.  He  didn't  look.  I  tipped  tiiem 
over.  I  stopped  my  car  with  tiie  brake.  It 
was  a  hand  brake.  I  was  standing  on  the 
front  of  tbe  car.  I  commenced  to  apply  the 
brake  as  I  seen  the  man  pull  over.  He  was 
tb&x  somethhig  like  40  or  60  feet  away.  I 
did  not  succeed  to  stopping  tbe  car  until  I 
hit  talm.  Tbe  car  ran  about  four  or  five  feet 
after  it  struck  blm.  Tbere  were  two  cars  in 
that  train.  Wboi  I  struck  tbls  wagon  I  tip- 
ped It  ovei^tumed  It  over  on  the  rl^t  side, 
so  that  tbe  right  side  of  the  wagon  was  down 
against  the  ground.  After  the  collision  the 
wagon  lay  to  the  street  right  beside  tbe  car, 
on  the  north  side  of  the  car." 

Olaf  liindstrom.  the  eondncttv  In  chai^  of 
the  motor  car,  testified:  "I  am  a  conductcr 
in  the  employ  of  tbe  Union  Traction  Com- 
pany. I  was  in  ito  employ  In  July,  1900.  I 
was  opemting  a  car  on  West  Twelfth  street 
that  day.  I  remember  an  accident  to  Mr. 
Browdy.  It  was  a  covered  candy  wagm. 
The  wagon,  when  I  first  saw  it  was  on  tlte 
south  side  of  tbe  street  I  was  conductor  on 
the  first  car— tbe  motor  ear.  There  were  two 
cars  In  that  trahi.  When  I  first  ssw  this 
horse  and  wagon  I  was  on  the  rear  platform. 
My  car  was  east-bound.  We  had  left  Halsted 
street  It  was  a  covered,  one-horse  wagon. 
It  was  factog  east  It  was  stondlng  between 
the  curbing  and  the  tracks.  Well,  as  we  had 
left  Halsted  street  about— well.  It  was  about, 
well,  say  50  to  75  feet  I  looked  out  on  the 
side  and  saw  a  wagon  there.  That  was  all 
there  was  to  It;  and  tiie  motorman  he  was 
ringing  hlfl  gong.  As  he  came  up  closely  be 
pulled  right  in  ffont  of  It  The  motornuD 
put  on  the  brake  as  soon  as  be  see  be  was 
going  to  pull  across  tbe  tracks,  and,  of  course, 
tbe  car  struck  the  hind  wheel.  He  made  Just 
a  little  circle.  I  should  tbtok  the  car  was 
about  80  feet  or  something  like  that  at  the 
time  he  commenced  to  make  the  circle.  Tbe 
wagon  was  not  traveling  along  on  that  track. 
Tbe  car  struck  the  left  btod  wheel  of  tbe 
wagon.  It  tipped  tbe  wag(m  over.  Tbe  wag- 
on lay  on  the  ground  on  the  right  side  of 
the  wagon.  The  car  stopped  immediately. 
The  front  end  of  tbe  car  was  clear  of  the 
wagon,  so  the  car  could  have  gone  by,  bat 
it  stopped  [Hvbably  five  feet  to  front  of  tbe 
rear  wheel  of  the  wagon.  I  saw  the  horse 
when  It  turned.  He  topped  the,  bell  qnldcly. 
You  can  bear  the  motion  of  the  brake  wheo 
be  sets  it  quick.  The  car  was  stoi^ed  iy 
about  25  feet  I  should  think,  from  the  tloM 
he  applied  the  brake." 

Walter  Ltodberg,  the  conductor  in  chsifi 
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of  the  traUer,  teatlfled:  "I  am  a  conductor 
on  a  atreet  car,  In  tbe  employ  of  the  Chicago 
Unton  Traction  Company.  I  waa  in  tbe  em- 
ploy of  tbat  company  in  July,  1900.  I  was 
opra«tiDy  a  ear  on  West  TweUtli  street  in 
that  month.  I  remembo:  the  occagton  of  a 
colUalon  with  a  wagon  of  Maurice  Browdy, 
the  plaintiff.  Jnst  thla  ride  of  Halated  street, 
In  that  month.  I  was  a  concLuctw  then. 
There  w«re  two  cars  In  that  train.  I  had 
charge  of  the  rear  car.  I  saw  the  wagon  be- 
fore the  collision.  When  I  first  saw  it,  it  was 
<m  the  sonth  side  of  the  street  It  waa  stand* 
ing  still  at  that  time.  It  was  about  two  feet 
from  the  curb.  The  horse  was  facing  east 
I  did  not  see  a  man  about  there.  Tbe  wagon 
was  standing  there  when  we  were  going  east 
and,  of  coarse,  I  was  on  the  rear  platform 
at  that  time,  and  wboi  tbe  car  was  almost 
ap  to  the  wagon  tiie  wagon  started  and  tnmed 
fig^t  In  front  (tf  the  cor.  At  tbe  time  the 
wagon  started  ap,  the  trahi  was  about  60 
feet  a^ray  ftom  tbe  wagon.  Tlw  people  on 
the  car  saw  the  horse  waa  coming  arooud 
toward  the  tiadL  The  motorman  started  to 
ting  the  gong,  and  the  peoifle  holloed,  and 
be  hollered,  and  he  started  to  set  tike  brake. 
The  car  strode  the  wagon  after  the  wagon 
tnmed  Into  the  trafft.  The  wagon  was  not 
on  tiia  track  gidng  east  at  that  time.  When 
It  crossed,  it  crossed  fnun  the  south  to  tbe 
nortii  aide-Tight  oaoss.  The  car  strock  the 
left  hind  wheel.  At  the  ttane  of  the  collision 
I  was  on  the  rear  platf<«m  and  helped  stop 
the  cor,  and  as  soon  as  tbe  csr  was  stopped 
I  Jumped  off  In  front  I  was  on  tbe  rear 
platform,  and  I  started  to  set  tiie  brake  when 
I  saw  tbe  horse  craning  toward  the  track." 

Jesse  Stelpp,  a  passenger,  testified:  "I  IIto 
at  4067  Dearborn  ahreet  I  am  a  Janitor.  I 
remembor  a  collision  on  Twelfth  atxeet,  east 
of  Halsted  street,  in  July.  190a  I  saw  it 
I  was  on  about  the  third  or  fourth  seat  in 
tbe  fnmt  car.  Tbe  car  was  moving  east  I 
was  on  the  left  side  of  the  car— that  Is,  the 
north  ride.  I  saw  the  man  who  was  driving 
the  wagon  at  that  time.  I  do  not  recognise 
bbn  now.  There  was.  a  gray  horse  on  the 
wagoa  It  was  going  north  when  I  first  saw 
it  Tbe  wagon  was  to  the  r^ht  of  me  when 
I  saw  It  Tbe  horse  was  about  Ouree  feet 
from  the  track  when  I  first  saw  It  I  guess 
I  was  about  36  or  40  feet  from  the  horse 
when  I  firri  noticed  It  within  3  feet  of  the 
track.  At  that  time  the  grlpman  was  ring- 
Ins  the  bell  and  put  on  the  brake,  and  the 
wagon  was  going  across,  and  the  car  hit  the 
hind  wheel  and  turned  him  over.  After  the 
wag(m  was  turned  over,  the  car  ran  about 
three  or  four  feet,  I  think.  When  the  car 
stopped,  tbe  front  end  of  the  car  was  about 
three  cr  four  feet  east  of  the  wagon." 
'  Mrs.  James  Bnpp,  also  a  pasaeng^,  testl- 
fled:  "I  remember  an  a«rfdent  occurring  on 
a  street  car  on  Twelfth  street,  near  Halated, 


in  July.  1900.  I  was  sitting  on  the  first  seat 
of  the  car.  The  car  was  going  east.  My 
husband  was  with  me.  He  sat  on  my  left 
He  was  on  the  outside.  The  motorman  waa 
on  the  platform.  That  Is  all  I  remember. 
There  was  nobody  on  the  seat  on  the  ptber 
side  of  tbe  door.  When  I  first  saw  this  wagon 
the  horse  was  on  the  track,  starting  to  cross 
over  to  the  other  sld&  The  horse's  head  was 
turned  north.  I  saw  the  liorse  on  the  track 
—the  whole  hone  was  on  tbe  track.  The 
wagon  at  that  time  was  on  the  south  side 
of  the  track.  The  car  was  30  to  40  feet  away 
vbea  I  saw  tbe  horse  and  wagon  in  that  con- 
dition. The  horse  attracted  my  attention 
flnt  Just  as  soon  as  I  see  the  horse  on  tlie 
track  tbe  motorman  sounded  the  gong  and 
turned  the  power  off  as  Quick  as  he  can  with 
both  hands.  1  don't  know  that  he  did  that 
with  both  hands,  but  he  used  both  hands. 
Tbe  car  went  qtower.  I  did  not  hear  any 
hollering  until  the  car  was  stopped.  At  the 
moment  I  was  excited  myself.  I  don't  Just 
remembw.  The  car  strock  the  left  wheel  on 
the  back  of  the  wagon.  It  tipped  the  wagon 
to  one  ride— to  the  right  side  of  the  wagon. 
Hie  car  stopped.  When  the  car  stopped  it 
was  even  with  tiie  wagon.** 

The  evidence,  as  shown  1^  tbe  foregoing 
excerpts  from  the  testimony  ct  tbe  witnesses 
called  by  the  vpellant,  was  amply  sufficient 
to  require  the  aubmlsrion  to  the  Jury  of  the 
Issue  cowed  by  the  Insbruction.  While  the 
evidence  was  ccmfllctlng,  It  was  not  the  prov- 
ince of  tbe  trial 'court,  by  reason  of  that  fact, 
to  withdraw  the  Issue  tiins  made  by  .the  ap- 
pellant from  the  Jury.  Bach  party  has  the 
right  to  have  the  Jury  instrncted  upon  his 
theory  of  the  case,  if  it  has  a  basis  In  the 
evidence  upon  which  to  rest  In  Chicago, 
Rock  Iriand  &  Pacific  Hallway  Go.  v.  Lewis, 
lOe  Hi.  120,  on  page  134,  It  was  said:  "It 
is  not  necessary  the  court  should  be  satisfied 
the  hypothetical  case  stated  In  an  Instruction 
is  fully  sustained  by  the  testimony  before  It 
would  be  required  to  submit  it  to  the  Jury. 
That  would  practically  Include  the  services 
of  a  Jury,  and  would  debar  a  party  of  the 
constitutional  right  to  have  his  cause  tried 
by  a  Jury.  The  court  might  take  one  view 
of  the  evidence*  and  yet,  if  submitted,  a  Jury 
might  reach  a  different  conclusion,  and  It  is 
for  13iat  reason  a  party  has  tbe  right  to  have 
submitted  any  hypothetical  case  the  testimony 
tends  to  sustain,  otherwise  the  court  might 
try  tbe  cause  without  the  intervention  of  a 
Jury  In  the  firat  Instance." 
.  We  ara  of  the  opinion  said  Instruction  was 
vital  to  the  proiier  presentation  ct  the  defense 
sought  to  be  Interposed  by  the  appellant,  and 
that  Its  refusal  waa  raverslble  raror.  The 
Judgments  of  the  aj^llate  and  sup^or 
courts  will  therefore  be  reversed,  and  the 
cause  remanded  to  the  snperlcv  court  fw  a 
new  trial.  Reversed  and  remanded. 
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(206  111.  548) 

KRAFT  et  aL  t.  HOLZBIAN 

(Supreme  Conrt  of  Illlnola.  Dec.  16,  1003.) 

UORTGAGES  —  PORBCLOSDRB  —  LIUITATIONS— 
BXTENSION  OF  TIMS-SUSPENSION— STATUTES 
—CONSTRUCTION— RBX»RD—APFBAL  —  OBJEC- 
TIONS AT  TRIAL. 

1.  Where  a  mortgage  on  land  Is  giTen  to  ce- 
cure  a  note.  Limitation  Act,  S  11  (Hurd'a  BeT. 
St  1901,  p.  1163),  limiting  the  right  of  action 
to  foreclose  the  mortgage,  is  to  be  construed  in 
connection  with  section  16,  limiting  actions  on 
notes  BO  that  tlie  action  to  foreclose  will  not  be 
barred  until  the  debt  Is  barred. 

2.  Where  Tarions  agreements  extending  the 
time  of  payment  of  a  note  secured  hj  mortgage 
were  executed,  such  extensions  extended  the 
•tatnte  of  limitations  aa  to  tbe  mortgage  aa 
well  as  the  notes. 

8.  Hord's  Rev.  St.  1901,  p.  427,  e.  30,  |  30, 
prOTides  that  all  deeds,  mortgages,  "and  other 
luatrumenta  of  writing"  authorized  to  be  re- 
corded, shall  take  effect  from  the  filing  of  the 
same  for  record,  as  to  all  creditors  and  subse* 

3uent  purchasers  withoat  notice,  and  all  such 
eeds  and  title  papers  shall  be.  void,  as  to  all 
creditors  and  subsequent  purchasers  without  no- 
tice, until  filed  for  record.  Held,  that  where  an 
agreement  extending  tbe  time  of  payment  of 
notes  secured  by  a  mortgage,  which  was  duly 
recorded,  proTided  that  all  stipnlatitms  of  the 
note  ana  mortgage  not  inconsistent  with  the 
extension  agreement  should  remain  in  full  force, 
and  that  tbe  mortgage  might  be  foreclosed  for 
nonpayment,  it  was  not  necessary  that  soch  ex- 
tension agreement  should  be  recorded  tp  operate 
as  a  suspension  of  limitations  as  to  tbe  mort- 
gage as  against  subsequent  incumbrancers  or 
purchasers. 

4.  Where  the  record  on  appeal  did  not  con- 
tain the  docomentary  erideoce  on  which  an 
alleged  estoppel  by  judgment  was  based,  an  ad- 

terse  ruling  <m  such  contention  would  not  be 
erie^ed. 

5.  Where  an  objection,  in  a  suit  to  foreclose 
a  mortgage,  that  the  chancellor  erroneously  al- 
lowed certain  items  of  master's  fees,  was  not 
raised  in  the  trial  court,  it  could  not  be  raised 
-on  appeal. 

An»eal  from  Appellate  Conr^  Flrat  Dis- 
trict 

Action  Frederick  Holnnan  against 
Frederick  W.  Kraft  and  others.  From  a 
judgment  in  fitTor  of  pialntlfr,  wtalcb  was 
affirmed  t>7  the  Appellate  Conr^  defendants 

appeal.  Affirmed. 

F.  William  Kraft;  for  appellants.  Lack- 
nw,  Buts  ft  Miller,  tor  appellee. 

WILKIN,  J.  This  Is  an  appeal  ^m  a 
Judgment  of  tbe  Appellate  Oourt  affirming 
a  decree  of  the  circuit  coart  of  Cook  county 
foreclosing  a  deed  of  trust  as  a  mortgage, 
given  May  IS,  1884,  by  William  F.  and  Mary 
D,  Nennemann  to  Philip  Stein,  as  trustee, 
to  secure  their  note  of  tbe  same  date  (or 
92,000  payable  four  years  after  Its  date  to 
their  own  order,  with  interest  at  7  per  cent 
Tbe  note  was  indorsed  by  tbe  makers,  and, 
with  the  deed  of  trust  delivered  to  Stein. 
No  question  is  made  as  to  tbe  consideration. 
On  May  15,  1803,  by  their  writing  on  the 
back  of  the  note,  signed  by  tbem,  the  mak- 
ers 'extended  tbe  time  of  payment  five  years 

•RahMtlns  denied  Fabmur  4,  19H. 

tl.  Bw  UartvLgm,  vol.  IB,  Csot.  Dig.  |  «L 


from  that  date,  that  Is,  to  May  15,  189S.  At 
the  same  time  appellee,  Frederick  Holzman, 
purchased  tbe  note  of  Stein,  and  the  makers 
made  and  delivered  to  said  Holzman  their 
agreement  In  writing,  to  addition  t^  the  one 
Indorsed  on  the  note,  extending  tbe  time  of 
payment  for  five  years,  and  also  made  nine 
interest  notes  for  910  each,  payable  to  their 
own  order,  one  every  six  months,  which 
tbey  also  indorsed,  all  of  which  said  prin- 
cipal note  and  Interest  notes  and  said  extea.- 
Bion  agreement  were  delivered  to  the  appel- 
lee. The  deed  of  trust  had  been  doly  re* 
corded  September  4,  1884,  but  the  extenslm 
agreement  was  not  recorded. 

The  flrat  contention  of  the  appellants  Is 
that  when  the  bill  was  filed  to  foreclose  the 
deed  of  tmst  the  snlt  was  barred  by  the 
eleventh  section  of  ttie  act  In  regard  to  lim- 
itations, which  section  is  aa  follows:  "No 
person  shall  commence  an  action  or  make  a 
sale  to  foreclose  any  mortgage  or  deed  of 
trust  in  the  nature  of  a  mortgage,  unless 
within  ten  years  after  the  right  of  action 
or  right  to  mate  such  sale  accrues."  Hard't 
Rev.  St  1901,  p.  1163,  c.  83. 

We  have  repeatedly  held  In  such  cases 
that  tbe  debt  is  tbe  principal  thing,  and  the 
mortgage  or  trust  deed  but  an  toddent  there- 
to; that  section  11  of  the  limitation  act  must 
be  construed  in  connection  with  section  16^ 
applicable  to  promissory  notes,  and  that  the 
mortgage  will  not  be  barred  until  the  debt  is 
barred.  Emory  t.  Kelghan,  88  111.  482; 
Schifferstein  v.  Allison,  123  IIL  662,  15  N.  B. 
275;  Hibernian  Banking  Ass'n  T.  Commercial 
Nat  Bank,  157  III.  524,  41  N.  B.  019;  .Stna 
Life  Ins.  Co.  v.  McNeely,  166  111.  640.  46  N. 
E.  1130;  Blchey  v.  Sinclair,  167  111.  184,  47 
N.  E.  364;  Wellman  r.  Miner,  179  IIL  326, 
53  N.  B.  609;  Mnrray  t.  Emery,  187  111.  406, 
58  N.  B.  327.  In  the  SctaiffeTstftln  Case  it 
was  held  that  where  payment  was  made  up- 
on tiie  note  tbe  statute  would  not  run  against 
tbe  mortgage  securing  tbe  note  until  tbe 
lapse  of  10  yean  after  soch  payment  In 
like  manner,  where  the  time  of  payment  Is 
extended,  as  it  was  .in  the  case  at  tiar,  tbe 
statnte  win  not  run  against  tbe  mortgage  im- 
tll  it  runs  against  the  note.  We  see  no 
ground  npon  which  to  base  any  dlstlnctloD 
between  this  case  and  many  others  whidi 
we  have  dedded,  so  far  as  the  qnesttoa  bece 
involved  is  concerned.  Gonnsei  for  Bppti- 
lants  baa  ref»red  ns  to  decisions  In  othw 
states  which  take  a  dllfexent  view  of  stat* 
utes  somewhat  similar  to  our  own,  but  ir» 
are  satlsfled  with  the  construction  we  have 
given  to  our  statnte^  and  are  not  ffispcwed 
to  depart  from  it  The  extension  (tf  the 
time  of  payment  of  the  note  extended  tbe 
time  within  which  tbe  deed  of  trust  eooU 
be  foreclosed.  To  have  that  effect  It  was 
not  necessary  to  record  tbe  extension  agree- 
ment The  deed  of  trust  was  of  record  and 
not  released,  and  persons  dealing  with  the 
land  were  bound  to  take  notice  of  it,  and  a» 
certain,  at  their  peril,  wbethor  tbe  Indebted- 
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ness  It  lecared  liad  been  paid  or  barred,  or 
ttae  Uen  created  b7  tbe  deed  of  troat  bad  ceas- 
ed to  exist 

But  appellants,  who  claim  nndw  liens  sub- 
sequent to  tbat  created  bj  appellee's  deed 
of  trust,  contenct  furtber,  tbat  by  section  30 
of  tbe  act  concentlng  conrc^ancea  tbe  extea- 
slon  agre«nent  must  bare  been  recorded  be- 
fore it  would  operate,  as  to  snbsequent  llen- 
bolders  or  purchaeers  wltbont  notice^  to  cx- 
tend  tbe  time  vltbtn  wblch  tbe  deed  of  trust 
could  be  foredoBed.  Tbe  section  referred  to 
Is*  OS  follows:  "All  deeds,  mortgages  and 
other  InstmmentB  of  writing  which  are  au- 
tboriied  to  be  recorted,  shall  take  effect  and 
be  In  force  from  and  after  fbe  time  of  filing 
ttm  same  for  record,  and  not  before^  as  to 
all  creditors  and  subsequent  purchasers  wltb- 
DUt  notice;  and  all  such  deeds  and  title 
papers  sboU  be  adjudged  void  as  to  an  cred- 
itors and  sntHeqaent  pnrdiasers,  without 
notice,  until  the  same  shall  be  filed  for  rec- 
ord." Hurd's  BcT.  St  1001,  p.  427,  c  80,  f 
80.  The  argument  is  that  the  extension 
agreement  Is  one  of  the  *V>ther  Instrumeu^ 
In  writing"  mentioned  in  the  section,  and 
0iat  by  tbe  express  trams  of  the  statute  It 
was  ToM  as  to  i^peUants  or  subsequent  j/m- 
chasers  without  notice. 

Ttae  extension  agreement  In  addition  to 
proTldtaig  for  the  extension  of  the  time  of 
payment  of  the  indebtedness,  provided  that 
all  tbe  stipulations  of  the  note  and  deed  of 
trust  not  Inconsistent  with  the  extension 
agreement  should  remain  In  full  force  and  be 
performed  by  tiie  makers  of  the  note  and 
deed  of  trust  and  also  that  the  deed  of  trust 
might  be  foreclosed  for  nonpajrment  We 
,  are  unable  to  perceive  how  tiie  failure  to  re- 
cord this  agreement  would  affect  the  righto 
of  appellants,  since  Ite  execution  was  unnec- 
eaaary  to  keep  tbe  deed  of  trust  alive.  Tb« 
extension  of  the  note  accompllahed  that  xe-' 
salt  Counsel's  argument  Hased  on  the  fore- 
going section  of  the  stetute,  is  tbat  an  ex- 
tension of  the  note  does  not  f^ioato  to  ex- 
tend the  mortgage,  but  tiiat  it  Is  necessary, 
In  order  to  accomplish  tbat  purpose,  that  the 
mortgage,  as  a  separate  Instrument  should 
be  renewed  by  some  proper  writing  designed 
to  have  that  effect '  It  Is  not  of  course,  con- 
tended that  an  extension  of  the  time  of  pay- 
ment of  a  promissory  note  must  be  recorded 
In  the  recorder's  office  for  any  purpose.  It 
was  not  necessary  that  subsequent  IncuD> 
brancers  or  purchasers  should  have  notice 
of  any  such  extension.  Tbe  recording  of  the 
deed  of  trust  gave  all  tbe  notice  necessary  to 
be  given.  The  Interest  notes,  executed  when 
tbe  extension  was  made,  were  paid  as  they 
accrued,  op  to  May,  1898,  and  tbe  bill  to 
foreclose  was  filed  In  November,  1898.  It  Is 
clear  the  statute  of  limitations  had  not  at 
that  time  run. 

Counsel  also  contends,  in  argument,  that 
appellee  was  guilty  of  lacbes,  but  no  facta 
to  support  tbat  defense  were  set  up  In  tbe 
answer,  nor  do  they  appear  In  jvoof.  Tbe 


only  delay  In  bringing  tiie  bill  to  fweclose 
was  from  May  to  Xovember,  In  1^8. 

It  Is  further  contended  tiut  appellee  Is 
barred  by  estopvd  In  not  assertiiv  his  prior 
lien  in  a  certain  suit  to  foreclose  a  Junior 
mortgage,  iriierein  It  Is  said  appellee  was 
made  a  party,  wltb  others,  by  tbe  name  of 
"unknown  o^ers,"  and  duiy  notified  by  pub- 
lication. We  are  unable  to  determine  from 
tiie  record  what  fbrce  there  might  bo  in  this 
contentttm,  as  tbe  docnmentory  evidence  on 
wblch  It  is  based  Is  not  set  out  In  the  record. 
For  instenc^  the  bill  of  complaint  in  the  for- 
mer suit  la  not  set  out  nor  are  Ite  allegations 
diown  in  any  way.  It  may  be  that  said  bill 
did  not  allege  sny  right  In  the  complalnanta 
thereto  superior  to  appellee's  lien  or  claim 
under  his  deed  of  trust  What  tbe  allega- 
tions of  the  bill  were  which  are  said  to  have 
been  token  as  confessed  by  the  appellee,  as 
an  "onknown  owner,"  not  appearing  In  the 
proofs  or  otherwise,  this  court  cannot  deter- 
mtoe  that  appellee  Is  estopped  by  the  record 
In  that  case.  1  Greenleaf  on  Evidence  (7th 
Ed.)  647, 1  511;  24  Am.  &  Eng.  Ency.  of  Law 
<2d  Ed.)  8S4,  835. 

It  Is  also  toslsted  tbat  the  chancellor  erro- 
neously allowed  certein  Items  of  master's 
fees,  but  as  this  question  was  not  raised  in 
the  trial  court  it  cannot  be  raised  on  this  ap- 
peaL 

We  find  no  substantial  error  In  this  record, 
and  the  Judgment  of  tiie  Appellate  Court  will 
be  affirmed.  Judgment  affirmed. 


(SOS  ni.  eu) 

PEOPLE  ex  ret  TALBOTT,  County  Collector, 
V.  INDIANA^  L  &  1.  R.  CO.* 

(Supreme  Court  of  IlUnoia.    Dec  16,  1903.) 

TAXATION— TOWN  TAX  LBVT— fiPECUlOATION 
or  PURPOSBS-NKCESBITT— BOARD  OF  AU- 
DITORS—RECORD-EFFECT. 

1.  A  town  tax  levy  "for  town  purposes,"  wltb* 
oat  defining  the  pnrpoaes,  la  not  aufflcient. 

2.  Hurd's  Rev.  St.  1001,  c.  139,  <  124,  directs 
that  tbe  board  of  town  auditors  shall  make  a 
certificate  of  claims  allowed,  EDd  deliver  the 
same'  to  the  town  clerk,  who  shall  certify  the 
amoant  thereof  to  tbe  couoty  clerk,  with  other 
amounts  to  be  raised  by  tazatioa  for  town  par- 
poses.  Secti<Hi  126a  requires  the  board  of  au- 
ditors to  keep  a  record  wbicb  shall  Include  all 
certificates  of  accounts  audited.  Held,  tbat  the 
record  of  tbe  board  of  town  auditors,  stiowlng 
the  aggregate  amount  of  claims  audited  doriug 
a  year,  is  insufbcient  to  sustain  a.  town  tax 
levy  for  town  purposes,  without  defining  tbe 
pnrposes.  for  a  smaller  amount  than  the  amount 
of  the  claims  audited;  tbe  statute  requiring  the 
making  of  a  certificate  by  the  aoditors  in  ad- 
dition to  the  record,  when  the  dalms  audited 
by  them  are  Intended  to  be  the  basis  of  a  tax 
levy  thereafter  to  be  made. 

Appeal  from  Circuit  Court,  Livingston 
County;  F.  H.  Carrlthers,  Judge. 

Proceedings  by  the  people,  on  the  relation 
of  tbe  county  collector  of  Livingston  county, 
for  Judgment  against  the  real  estate  of  the 
Indiaua,  Illlaois  &  Iowa  Railroad  Company 
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for  dolinqnent  taxes.  From  a  Judgment  for 
defendant,  relator  appeals.  Affirmed. 

R.  S.  Mclldutt  and  Stevens  R.  Baker,  for 
appellant  G.  Norton  (Gary  *  Walker,  of 
counsel),  tor  appellee. 

SCOTT,  J.  This  was  an  application  by  ap- 
pellant, made  to  the  county  court  of  LiTlng- 
8ton  county,  for  Judgment  against  the  real 
estate  of  appellee  for  delinquent  taxes  of 
the  year  1902.  Appellee  filed  objections  to 
the  town  taxes  of  the  towns  of  Sunbury, 
Nevada,  and  Bound  Qrov^  In  that  county; 
and  the  court,  by  a  Judgment  entered  at  the 
June  term,  1903,  sustained  these  objections. 

The  certificate  oC  levy  made  by  the  town 
clerk  of  each  town  was  introduced  In  evi- 
dence, and  in  each  instance  the  only  purpose 
stated  for  which  the  tax  was  levied  Is  "for 
town  purposes."  The  record  of  the  annual 
town  meeting  In  each  of  the  three  towns  was 
introduced.  The  record  of  the  meeting  In 
Sunhuiy  shows  a  levy  of  a  tax,  without  spec- 
ifying its  purpose.  Tile  record  of  each  of 
the  town  meetings  in  Round  Grove  and 
Nevada  shows  tlie  levy  of  a  tax  "for  town 
purposes."  We  have  held  that  the  designa- 
tion of  such  a  tax  as  a  tax  "for  town  pur- 
poses" is  not  sufficient  People  v.  Chicago 
&  Alton  Railroad  Co.,  194  111.  51,  61  N.  Hi. 
10&4.  The  certificate  of  the  clert  in  each  In- 
Btanee  was  for  the  exact  amount  of  tax  lev- 
led  at  the  town  meeting,  and  seems  to  have 
been  made  for  the  purpose  of  certifying  that 
levy  to  the  county  clerk. 

Appellant,  for  the  purpose  of  sustaining 
these  taxes,  offered  In  evidence  the  record  of 
the  board  of  auditors  in  each  of  the  towns  in 
question  for  the  meetings  of  September,  1901, 
and  March.  1902,  showing  the  claims  audit- 
ed at  those  meetings;  the  aggregate  audited 
at  the  two  meetings  being,  in  the  case  of 
each  town,  greater  in  amount  than  the 
amount  of  the  ievy  certified  to  the  county 
clerk.  It  was  contended  that  these  records 
so  offered  were  a  substantial  compliance 
with  section  124  of  chapter  139  of  Hurd's 
Revised  Statutes  of  1901.  and  that  they  af- 
forded a  sufficient  basis  for  the  certificate 
made  by  the  clerk  of  each  town.  This  sec- 
tion directs  the  auditors  to  make  a  certlQ- 
cate  of  claims  allowed,  and  to  deliver  the 
same  to  the  town  clerk,  and  that  officer  is 
required  to  certify  the  amount  thereof  to  the 
county  clerk,  with  other  amounts,  which  are 
to  be  raised  by  taxation  for  town  purposes. 
It  will  be  observed  from  section  126a  of  that 
chapter  that  the  board  of  auditors  is  requir- 
ed to  keep  a  record,  and  the  auditors  In  each 
of  the  towns  concerned  In  this  litigation  com- 
plied ^'Ith  this  requirement,  and  In  each  in- 
stance it  was  the  record  so  kept  that  was 
offered  in  evidence.  No  certificate  made  as 
a  basis  for  ceitlfying  a  tax  levy  to  the 
county  clcik  was  offered.  The  Legislature 
undoubtedly  Intended  to  require  the  making 
of  a  certificate  by  the  auditors,  In  addition  to 


their  record,  when  tiie  claims  audited  bj 
them  were  intended  by  them  to  be  the  basli 
of  a  tax  levy  thereafter  to  be  made. 

Appellant  relies  upon  tbe  case  of  St  Louis, 
Rock  Island  &  Chicago  Railroad  Co.  v.  Peo- 
ple ex  lel.,  147  lU.  9,  35  N.  E.  228.  Bat  hi 
that  case,  la  addition  to  the  minutes  of  their 
meeting,  the  auditors  wrote  in  their  record, 
which  was  left  with  the  town  clerk,  a  cer- 
tificate setting  forth  the  amount  of  monej 
which  they  needed  to  pay  certain  town  char- 
ges, and  the  town  clerk  made  his  certificate 
of  levy  accordingly.  The  fact  that  the  cer- 
tificate was  written  in  the  record  was  no 
objection  to  It,  where  It  was  delivered  to 
the  clerk,  and  clearly  showed  that  It  was  in- 
tended to  authorize  a  certificate  of  levy.  In 
the  case  at  bar  no  such  certificates  are  found 
In  the  records  of  the  auditors,  and  those  rec- 
ords were  therefore  properly  excluded  by 
the  court 

Tbe  Judgment  of  the  county  court  win  be 
affirmed.  Judgment  affirmed. 

(an  111.  17) 

GOMMISSIONERS  OF  HIGHWAYS  et  aL  T. 

BIG  FOUR  DBAINAGB  DIST.* 

(Sapreme  Goort  of  lUintris.   Dec  16,  1903.) 

DRAINAQB  DISTRICT  —  ASSESSMBNT  AOAINST 
TOWN  —  ILUIOAL  CONTRACT  —  MATERIAUTY 
OF  ISSUE-JUDGMENT  OP  CON  FIRM  ATI  ON-JC- 
RISDICTIONAL  DBFBCT— WAIVBB— PROPBIBTT 
OF  MANDAMUS— COBTS. 

1.  Under  Levee  Act  (Hurd's  Rev.  St.  1901, 
p.  699),  S  34^,  providing  that  tbe  act  shall  be 
liberally  confitrued,  and  collection  of  sssesa- 
mentB  not  defeated  by  reason  of  any  omissioti, 
defect,  etc..  ia  an;  proceeding  occorring  prior 
to  tbe  judgment  of  confirmation,  but  that  such 
judgment  should  be  conclusive  of  the  regularitj 
of  all  prior  proceedings,  the  Issae  wtwther  a, 
contract  between  the  commiuionen  of  a  drain- 
age district  and'  the  conmiissioDera  of  highways 
of  a  town,  fixing  the  amount  of  the  town's 
drainage  assessment,  was  legal,  Is  immaterial 
in  mandamas  to  compel  the  levy  of  a  tax  for 
the  payment  thesyof,  as  the  objection  nught  have 
been  urged  at  the  time  Judgmoit  of  confirmation 
was  entered. 

2.  Where,  In  mandamas  to  compel  tbe  levy  of 
a  tax  to  pay  a  drainage  assessmeiit,  counsel  for 
respondents  objects  to  the  introduction  of  tlte 
judgment  Of  confirmation  iberely  as  immaterial 
and  not  in  issue,  an  objection  thereto  oa  the 
ground  of  the  want  of  jurisdiction  of  the  conrt 
to  enter  it  is  waived. 

3.  In  order  to  maintain  mandamus  against  a 
town  to  compel  the  levy  of  a  tax  to  pay  a  drain- 
age asaesament,  Judgment  confirming  which  has 
been  entered  conformably  to  Hurd's  Rev.  8l 
1901,  p.  689,  a  further  judgment  at  law  la  un- 
necessary, the  town  having  had  an  opportunity 
to  be  heard  at  the  time  of  the  entry  of  the  Judg- 
ment of  confirmation. 

1.  Levee  Act  (Uord's  Rev.  St  1901,  p.  707). 
i  55,  providas  that,  where  a  drainage  assess- 
ment IS  made  against  a  township,  the  com- 
missioners of  highways  of  the  town  shall  canse 
tbe  same  to  be  levied  and  paid  in  the  manner 
provided  by  sections  13,  14,  15,  and  13  of  the 
Road  and  Bridge  Act  (Hurd's  Rev.  St.  1901. 
p.  1523).  Road  and  Bridge  Act,  S  15,  re<iaires 
the  commissioners  of  highways,  where  damages 
have  been  allowed  for  ditching,  to  include  them 
in  the  first  succeeding  tax  levy,  in  addition  to  ' 
the  levy  for  road  and  bridge  purpoKes.  Section 
16  directs  the  commissioners  to  c«rtify  tbe . 
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era]  leT7  aod  the  amoont  for  the  psymrait  of 
aueh  damages,  separatelr,  to  the  town  clerk, 
who  certifies  the  Bame  items'  separately  to  the 
county  clerk,  who  is  directed  to  extend  the  two 
items  as  one  tax.  Held  tbaL  macbiDery  for  the 
levy  Of  a  specific  tax  for  a  drainage  aesessment 
bavins  been  thas  provided,  aod  the  amoiiDt  of 
such  an  aasessraent  btivlng  been  fixed  by  a 
judgment  of  confirmation,  mandamna  was  the 
proper  remedy  to  compel  a  levy. 

5.  In  pleading  the  judgment  of  a  county  court, 
which  is  a  court  of  general  Jurisdiction,  It  I> 
unnecessary  to  aver  the  facta  on  which  its 
inrisdiction  of  the  parties  and  rabject-niatter  la 
baaed. 

Q.  Where,  prior  to  the  beginning  of  mandamus 
proceedings  to  compel  the  levy  of  a  tax  by  a 
town  to  pay  a  drainage  assesBment,  demand  was 
made  on  the  commlBsioners  of  highways  of  the 
towrf  to  levy  a  tax,  which  they  refused  to  do, 
a  Judgment  against  them  for  costs  Is  proper. 

Appeal  ftvitt  Circuit  Court.  Ford  Gount^; 
Jno.  H.  Moffett,  Judge. 

Petition  for  mandamus  by  tbe  Big  Four 
Drainage  District  against  the  commiasioners 
of  highways -of  tbe  town  of  Dix  and  others. 
From  a  Judgment  (or  petitioner,  respopdents 
appeal.  Affirmed. 

Tipton  ft  l^pton.  for  aroellmits.  Oload  & 
UcSett,  for  awellee. 

SCOTT,  J.  Appellee  filed  a  petition  on 
September  6,  1902,  for  a  writ  of  mandamus. 
In  the  circuit  court  of  Ford  county,  against 
the  town  of  Dix,  the  commissioners  of  high- 
ways, the  board  of  town  auditors,  and  the 
town  cleric  of  tbe  town  of  Dix,  in  that  coun- 
ty, commanding  tbe  commissioners  to  levy  a 
tax  to  pay  an  assessment  of  $3,250,  made  by 
tbe  appellee  and  confirmed  by  tbe  county 
court,  against  tbe  town  of  Dix,  for  the  pur- 
pose of  establishing  a  system  of  drainage  In 
the  Big  Fom*  Drainage  District,  command- 
ing the  board  of  auditors  to  consent  thereto, 
In  writing,  if  the  amount  of  tbe  total  levy 
was  80  great  as  to  require  their  written  con- 
sent under  the  road  and  bridge  act,  and 
commanding  tbe  clerk  to  certify  the  levy, 
when  made,  to  the  county  clerk.  Tbe  peti- 
tion was  amended,  and  to  it.  as  amended,  a 
demurrer  was  interposed,  which  waa  over- 
mled.  Thereupon  defendants  answered,  pre- 
aenting  11  Issues  qr  denials.  To  certain  of 
these  denials  a  demurrer  was  sustained,  and 
orerruled  as  to  the  remainder,  and  to  this  re- 
mainder replications  were  filed.  A  general 
demurrer  was  interposed  to  the  replications, 
which  was  overruled  by  the  court,  where«i>- 
ou  issues  were  Joined  on  the  replications,  and 
at  tbe  April  term,  1003,  tbe  circuit  court  of 
Ford  county,  after  a  trial  without  the  inter- 
vention of  a  Jury,  entered  a  Judgment  In  ac- 
cordance with  tbe  prayer  of  tbe  petition. 
The  town  of  Dix  and  the  commissioners  of 
bighways  bring  the  case  to  this  court  by  ap- 
peal. 

As  the  snit  was  brought  by  tbe  drainage 
district  for  the  purpose  of  collecting  an  as- 
sessment made  by  it  against  tbe  town  of 
Dix,  tbe  case  relates  to  tbe  revenue,  under 
tbe  authority  of  Kilgoar  v.  Drainage  Com'ra, 
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lU  111.  342,  aod  comes, directly  to  this  court 
from  tbe  circuit  court. 

The  Big  Four  Drainage  District  of  Ford 
county.  111.,  waa  organized  in  August,  180U, 
under  tbe  statute  commonly  called  the  "Le- 
vee Act"  Hnrd'a  Bev.  St.  1901,  p.  689.  Com- 
missioners were  appointed,  and  they  initiated 
«  plan  tar  a  iTatem  ot  drainage,  tbe  mala 
ditch  of  whicb  was  to  ran  througb  the  town 
of  Dl:^  In  tbat  county.  Tbe  commissioners. 
In  maklDg  their  estimate  for  the  purpose  of 
raising  funds  with  which  to  construct  tbe 
necessary  drainage  of  tbe  district,  entered 
Into  negottatlons  with  tbe  commissioners  vt 
highways  of  the  town  of  Dix,  and  as  a  result 
tiiereof  a  contract  In  wilting  was  entered  In- 
to at  Blliott^  In  tiiat  county.  In  acoordanee 
with  tbe  HHroristons  of  section  B6  of  tbe,  leree 
act,  some  time  in  tbe  month  of  October,'  1899, 
and,  as  abown  by  tbe  preponderance  of  tbe 
evidence,  at  a  regular  meeting  of  the  bl|^ 
way  commfsedoners  on  October  28,  1899.  By 
this  contract  it  was  agreed  that  tbe  town  of 
Dix  should  be  assessed  in  the  snm  of  $3,260. 
This  action  of  tbe  highway  commissioners 
was  not  made  a  matter  of  record  by  them, 
nor  was  the  contract  entered  Into  recorded 
upon  their  records.  On  February  14,  1000, 
the  commissioners  of  the  drainage  district 
filed  tbeir  assessment  roll  In  tbe  county  court 
of  Ford  county,  and  upon  that  ,  roll  tbe  as- 
sessment of  the  town  of  Dix  appeared  at  the 
sum  of  $d,2S0.  Tbe  contract  referred  to  was 
filed  In  that  court  on  the  9th  day  of  May, 
1900,  and  on  that  same  day  tbat  court  en- 
tered a  Judgment  confirming  the  asessment 
roll,  the  assessment  against  the  town  of  Dix 
BO  confirmed  being  for  the  sum  of  $3,2S0, 
and  on  tbe  same  day  said  court  entered  an 
order  dividing  this  assessment  into  eight 
equal  installments,  one  of  which  waa  payable 
on  the  first  day  of  each  of  the  years  from 
1902  to  1909,  both  inclusive,  and  each  of 
said  installments  was  made  to  draw  inter- 
est at  the  rate  of  6  per  cent,  per  annum  from 
May  9,  1900,  payable  on  January  1st  of  each 
year,  the  first  installment  of  interest  to  be 
due  and  payable  on  January  1,  1901.  The 
town  of  Dix.  has  never  paid  anything  on  ac- 
count of  this  assessment  On  September  2, 
1902,  appellee  made  a  demand  on  the  com- 
missioners of  highways  and  the  board  of 
town  auditors  of  the  town  of  Dix,  requiring 
them  to  levy  taxes  for  tbe  payment  of  tbe 
first  three  installments  of  the  assessment, 
with  Interest  on  the  whole  assessment  to 
January  1,  1903.  This  demand  was  refused. 

Appellanto  devote  a  considerable  portion 
of  their  brief  and  argument  to  an  attempt 
to  dnnonstrate  tbe  invalidity  of  tbe  contract 
of  October  28, 1S99,  on  the  grounds,  0rst  that 
tbe  commisslonen  of  bighways  bad  no  au- 
thority to  bind  the  town,  and,  second,  tbat 
tbe  contract  Is  not  binding  upon  the  town 
because  it  cannot  be  made  to  appear  by  tbe 
record  of  tbe  commissioners. 

We  do  not  consider  tbe  question  of  tbe 
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Talldlty  of  thia  cootract  material.  The  pro- 
ceediug  Is  to  enforce  the  aBsessment.  The 
amount  of  that  assessment  has  been  deter- 
mined by  the  Judgment  of  conQrmatlon  en- 
tered by  the  county  court  Section  34^  of 
the  levee  act  provides:  "This  act  shall  be 
liberally  construed  to  promote  the  ditching, 
drainage,  and  reclamation  of  wet  or  ovor- 
flowed  lands;  and  collection  of  aBseasmenta 
shall  not  be  defeated  by  reason  of  any  omla- 
Blon,  Imperfection  or  defect  in  the  organiza- 
tion of  any  district,  or  In  any  proceedings 
occurring  prior  to  the  Judgment  of  the  court, 
confirming  the  assessments  of  benefits  and 
damages;  but  said  Judgment  shall  be  con- 
clusive that  all  prior  proceedings  were  regu- 
lar and  according  to  law."  In  proceedings 
under  this  act  we  have  heretofore  held  that, 
in  a  proceeding  to  collect  the  amount  of  the 
asseesment,  no  objection  to  the  assessment 
will  be  considered  which  could  have  been 
urged  at  the  time  of  the  conflrmatlon  of  the 
assessment  roll.  ObJectloDB  which  could 
have  been  made  then,  and  which  were  not 
made  then,  must  be  considered  as  waived. 
Riebllng  v.  People,  145  1)1.  120,  38  N.  B. 
1090;  Hammond  v.  People,  160  111.  545,  48 
N.  B.  678.  Objections  which  question  the 
Jurisdiction  of  the  county  court  are  excepted 
from  the  operation  of  this  rule,  but  such  ob- 
jections, being  a  collateral  attack  upon  the 
Judgment  of  the  county  court,  will  not  be  con- 
sidered unless  they  appear  from  the  record 
of  that  court  Dickey  v.  People,  160  III.  633, 
43  N.  B.  701;  Toung  v.  People,  171  III.  299, 
49  N.  E.  503;  Casey  v.  People,  165  III.  49, 
46  N.  B.  7.  The  question  of  the  validity  of 
the  contract  fixing  the  amount  of  the  as- 
sessment, being  one  which  could  have  been 
presented  upon  the  application  for  the  con- 
firmation of  the  assessment,  will  not  be  con- 
sidered here.  When  the  judgment  of  con- 
firmation was  introduced  in  evidence  counsel 
for  appellants  said:  "I  am  objecting  to  that 
as  being  immaterial  and  not  In  issue;  *the 
only  issue  of  fact  is  what  occurred  down 
there  at  BlHott."  This  objection  was  over- 
ruled, and  no  other  objection  to  the  introduc- 
tion of  the  judgment  was  made,  consequent- 
ly appellants  could  not  now  Insist  that  the 
county  court  was  without  jurisdiction  to  en- 
ter the  Judgment  of  confirmation,  even  If 
there  was  anything  In  the  record  of  that 
court  to  warrant  such  an  objection. 

It  Is  argued  that  the  remedy  by  mandamna 
la  Improper  In  advance  of  a  judgment  at  law 
determining  the  amount  due,  and  we  are  re- 
ferred to  Commlsaloners  of  Highways  v. 
Drainage  Com'rs,  127  III.  581,  21  N.  E.  206. 
The  drainage  district  in  that  case  was  not 
organized  under  the  levee  act  but  under  the 
farm  drainage  act.  Hurd's  Rev.  St  1901,  p. 
T12,  c.  42.  The  procedure  for  the  collection 
of  money  is  quite  different  under  tliat  act 
According  to  Its  provisions  the  lands  are 
classlQed,  and  by  this  ctasslfleatlon  tt  is  de> 
termlned  what  proportion  or  percentage  of 
ttie  total  tax  to  be  raised  each  tract  ahatl  j 


bear.  This  classtflcatlon  is  confirmed  by  the 
county  court  The  drainage  commissioners 
then  certify  to  the  county  clerk  the  amount 
of  taxes  they  desire  levied.  The  clerk 
spreads  this  tax  upon  the  lands  In  accordance 
with  the  classification.  The  landowner  has 
no  opportunity  to  object  to  the  amount  of  the 
tax  levied  upon  his  land  until  application  is 
made  for  a  Judgment  and  order  of  sale 
against  his  land  for  the  delinguent  drainage 
tax.  When  ttiat  application  is  made  he  has 
a  right  to  make  any  defense  that  has  arisen 
since  the  confirmation  of  the  classification, 
as  that  the  levy  ia  not  made  in  accordance 
with  the  statute,  or  that  it  haa  not  been  dis- 
tributed la  accordance  with  the  clasalflca- 
tion.  The  case  last  cited  was  an  action  of 
debt  to  recover  a  Judgment  at  law  for  the 
amount  of  the  drainage  assessment  and  in 
deciding  the  case  the  court  said,  incidentally, 
that  before  applying  for  mandamus  there 
must  be  a  Judgment  at  law  determining  the 
amount  due.  It  will  be  observed  that  the 
amount  of  that  assessment  had  not  been 
fixed  by  a  Judgment  of  confirmation  or  other- 
wise, except  by  the  levy  made  by  the  drain- 
age commissioners,  and  the  town  had  the 
right  to  be  heard  as  to  the  amount  properly 
due.  It  was  not  concluded  In  regard  to  the 
amount  by  the  action  of  the  drainage  com- 
missioners in  making  the  levy,  or  of  the  clerk 
In  extending  the  assessment 

County  of  McLean  v.  City  of  Bloomlngton, 
106  111.  209,  was  an  appeal  from  a  judgment 
for  a  special  assessment  against  the  court- 
house  square  of  the  county  of  McLean  for 
the  improvement  of  adjacent  streets  In  the 
city  of  Bloomington.  What  was  there  said, 
as  well  as  what  was  said  In  127  111.  581,  21 
N.  B.  206,  in  reference  to  the  necessity  of  & 
Judgment  at  law  preceding  mandamus,  was 
wholly  unnecessary  to  the  disposition  of  the 
case  then  before  the  court;  and.  moreoTW, 
so  far  as  the  McLean  County  Case  Is  con- 
cerned, there  was  no  statute  specially  pro- 
viding the  method  by  which  a  county  should 
meet  a  special  assessment  against  its  pn^ 
erty,  and  In  that  respect  the  McLean  Oonnty 
Case  is  distinguishable  from  the  one  at  bar, 
as  we  shall  hereafter  see. 

In  People  v.  Clark  County,  50  111.  218,  tUs 
court  decided  that  mandamus  would  not  lie 
to  compel  the  board  of  superrlsors  to  levy  a 
tax  to  pay  an  order  drawn  by  that  board 
upon  the  county  treasurer  which  was  pay- 
able out  of  the  general  revenue  fund,  and  It 
was  said  that  the  order  was  no  more  than  an 
acknowledgment  that  the  sum  spedfled  la 
due  from  the  county,  and  this  court  In  Peo- 
ple T.  Getzeudaner,  137  111.  284,  84  N.  E.  297. 
said  In  reference  thereto  (page  2S1,  187  Ul.. 
page  301,  34  N.  £.):  "In  such  cases  no  single 
general  creditor  has  a  right  to  any  previously 
ascertained  specific  part  of  the  general  rere* 
nue,  and  there  is,  moreover,  judgment  and 
discretion  to  be  exercised  by  the  municipal 
authority  with  respect  to  the  purpose  and 
amount  of  gepeial  im&uw  which  th^  diall 
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annually  cause  to  be  collected  by  taxation 
Dpon  the  taxable  property  of  tbe  municipal* 
Ity." 

In  the  Oetzendaner  Case,  wblcb  was  an 
original  proceeding  in  this  court,  tbe  town 
of  Mt.  Morris,  In  Ogle  county,  had  Issued 
bonds  to  assist  in  tbe  construction  of  tbe 
Chicago  &  Iowa  Railroad.  Tbey  were  de- 
livered to  tbe  railroad  company,  and  by  that 
company  negotiated  and  sold.  The  purchas- 
er of  a  part  of  tbe  bonds  filed  a  petition  for 
mandamus  In  this  court,  seeking  to  have  the 
town  officers  commanded  to  levy  a  tax  to  pay 
tbe  bonds.  It  was  objected  that.  Inasmuch 
as  tbe  claim  bad  never  been  reduced  io  Judg* 
men^  the  proceeding  by  mandamus  was  Im- 
pr(q>er.  This  court  held  that,  as  it  was  pro- 
vided by  the  act  to  incorporate  the  Chicago 
&  Iowa  Railroad  Company  that  any  town 
<k>natlng  Its  bonds  should,  by  its  corporate 
anthorltiesi,  "annually  thereafter  assess  and 
levy  a  tax  upon  the  taxable  property  of  such 
town  •  •  •  Bufflclent  to  pay  and  liqui- 
date tbe  annually  accruing  Interest  on  such 
bonds,  snd  so  much  of  tbe  principal  thereof 
as  from  time  to  time  shall  become  due,  which 
taxes  shall  be  levied  and  collected  in  tbe 
same  manner  as  other  corporate  taxes  In  such 
town."  there  "rfbs  presented  a  lawful  debt 
against  the  town,  tbe  amount  of  wblcb  was 
fixed  and  certain,  and  It  was  the  duty  of  the 
proper  officers  to  assess  and  levy  a  tax  upon 
tbe  taxable  property  of  the  town  for  the  pay- 
ment of  that  particular  debt,  and,  upon  their 
failore  to  do  so,  mandamus  was  a  proper 
remedy.  In  tbe  case  at  bar  tbe  amount  of 
tbe  debt  is  fixed  by  tbe  Judgment  of  con- 
firmation. This  Is  a  proceeding  to  collect 
that  debt.  If  it  bad  been  against  a  natural 
person  or  private  corporation,  it  would  have 
been  by  application  in  tbe  county  court  for 
a  judgment  and  ordor  of  sale  against  real  es- 
tate. That  course  cannot  be  pursued  here, 
as  there  is  no  property  of  the  town  which  can 
be  aold  under  such  a  judgment  for.  the  satis- 
faction of  this  assessment  To  require  ai>- 
pellee  to  first  recover  a  judgment  at  law  be- 
ton  resorting  to  mandamus  would  be  to  re- 
quire a  neeless  thing.  If  suit  were  brought 
at  law,  appellants  could  interpose  no  defense 
questioning  the  amount  or  validity  of  the  as- 
aessment,  unless  they  could  show  by  the  rec- 
ord of  the  county  court  Itself  that  that  court 
had  DO  jurisdiction  to  render  the  judgment; 
and  they  had  that  right  in  this  proceeding,  so 
that  a  suit  at  law  would  simply  result  In 
another  judgment  for  the  amount  of  the  as- 
sessment, which  Is  ab'eady  fixed  absolutely 
by  tbe  Judgment  of  confirmation,  and  the  ap- 
pellee would  still  be  obliged.  If  the  Judgment 
at  law  were  not  paid,  to  resort  to  mandamus 
tat  Its  satisfaction.  No  good  purpose  could 
be  served  by  requiring  appellee  to  recover  a 
judgment  at  law. 

Section  55  of  the  levee  act  provides,  among 
other  things:  "In  case  such  assessment  is 
made  against  any  township  In  this  state,  the 
commlsslonen  of  highways  of  such  town 


shall  cause  the  same  to  be  levied  and  paid  to 
said  district  in  the  manner  provided  by  sec- 
tions 13. 14, 15  and  16"  of  tbe  road  and  bridge 
act  Section  15  of  that  act  (Hurd's  Rev.  St 
1901,  p.  1523)  requires  tbe  commissioners  of 
highways,  where  damages  "have  been  agreed 
upon,  aUowed  or  awarded  •  •  •  for 
ditching  to  . drain  roads,  the  amounts  of  sucb 
damages,  not  to  exceed  for  any  one  year, 
twenty  cents  on  each  $100  of  tbe  taxable 
propoty  of  the  town,  shall  be  included  in  the 
first  succeeding  tax  levy,"  and  shall  be  In 
addition  to  tbe  levy  for  road  and  bridge  pur- 
pose. The  succeeding  section  directs  tbe 
commissioners  to  certify  tbe  general  levy  and 
tbe  amount  for  the  payment  of  such  damages 
as  separate  items  to  the  town  clerk,  and  be 
la  to  certify  the  same  Items  separately  to  the 
county  clerk,  who  is  directed  to  extend  the 
two  items  as  one  tax. '  It  is  apparent  that  the 
Legislature  intended  the  taxation  provided 
by  section  55  of  the  levee  act,  for  the  pay- 
ment of  a  drainage  assessment  to  be  levied 
under  section  15  of  the  road  and  bridge  act, 
and  has  thus  provided  for  tbe  levy  of  a  spe- 
cific tax  for  tbe  payment  of  assessments  of 
this  character  against  the  town;  and,  as  the 
amount  of  the  assessment  Is  fixed  by  the 
Judgment  of  confirmation,  the  right  of  ap- 
pellee to  the  writ  of  mandamus  is  clear  and 
certain  under  the  law  as  stated  by  this  court 
in  People  v.  Getzendaner,  supra. 

What  we  have  said  disposes  of  tbe  ques- 
tions which  arose  on  tbe  pleadings,  with  one 
exception.  When  the  demurrer  to  the  amend- 
ed petition  was  overruled  ap[)ellantB  an- 
swered, but  tbey  Insist  that  nevertheless  the 
court  should  now  find  the  petition  Insufficient 
for  the  reason  that  it  does  not  show  that  the 
county  court  bad  jurisdiction  to  render  this 
judgment  oT  confirmation.  We  deem  it  un- 
necessary In  this  case,  after  Judgment  to^ 
discuss  the  averments  of  tbe  petition  for  the* 
purpose  of  determining  whether  or  not  they 
show  that  the  county  court  had  sucb  juris- 
diction. "County  courts  in  this  state  are 
courts  of  general  jurisdiction  with  respect  to 
all  matters  coming  within  tbe  purview  of 
their  jurisdiction  as  given  by  law."  Mat- 
thews V.  HofE,  113  III.  90;  Field  v.  Feeples, 
180  III  376,  54  N.  E.  301.  In  pleading  tbe 
judgment  of  such  a  court  It  is  unnecessary 
to  avor  the  facta  which  gii^  It  jurisdiction 
of  the  parties  and  subject-matter  of  the  liti- 
gation. Wallace  v.  Cox,  71  III.  648;  People 
V.  Lane,  36  111.  App.  649;  2  Greenleaf  on  Evi- 
dence, }  279,  note;  11  Eucy.  of  PI.  &  Pr.  p. 
1130. 

The  assignment  of  errors  questions  the  ac- 
tion of  the  court  in  entering  a  jbdgment 
against  the  defendants  below  for  costs.  As 
demand  was  made  upon  tbem  prior  to  the  be- 
ginning of  the  suit  calling  upon  them  to  levy 
a  tax  with  a  view  to  satisfying  the  assess- 
ment, and  they  refused,  the  judgment  was 
proper. 

Tbe  judgment  of  tbe  circuit  court  will  be 
affirmed.  Judgment  affirmed. 
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CITT  OF  CHICAGO,  to  Use  ot  SCHOOLS. 
T.  CITY  OF  CHICAGO. 

(Supreme  Court  ot  lULaius.  Dec.  16,  1903.) 

HUNICIPAL  CORPORATIONS-STREET  IMPROVB- 
MENTS  — SCHOOL  PROPERTY  —  ASSB88MENT— 
VAUDITT— CONSTITUTIONAL  IjXW. 

1.  Const.  1870,  art  4,  8  26,  provides  tbat 
tbe  state  shall  not  be  a  d^endaat  in  any  suit. 
Article  8,  I  2,  proTidee  that  all  achool  lands 
shall  be  faithfully  applied'  to  school  purposes. 

Article  12,  §  6,  of  the  school  law  (Kurd's  Rev. 
St  1001,  c.  122),  provides  that  no  part  of  the 
principal  of  any  township  or  couBty  school  fund 
shall  be  expended.  Htla,  that  lots  outside  of 
section  IQf  donated  bj  Congress,  the  title  to 
which  is  ID  the  board  of  education  of  a  citr* 
are  not  spedall;  exempted  from  special  assess- 
ment from  street  improvements  oy  such  pro- 
visions. 

2.  Lots  outside  of  section  16,  donated  by  Con- 
gress, title  to  which  are  in  the  board  ot  educa- 
Bon  in  trust  for  tbe  use  of  the  schools  of  a 
city,  do  not  belong  to  the  people  of  the  state, 
BO  as  to  make  mn  application  by  the  city  for 
confirmation  of  an  assessment  against  them  for 
street  improvements  a  suit  against  the  state, 
forbidden  by  Const  art.  4,  8  26,  rather  than 
against  the  board  of  education. 

3.  The  payment  of  a  special  assessment 
against  school  property  for  street  improvements 
Is  but  a  method  of  applying  the  funds  of  the 
school  district  toe  the  benefit  of  tiie  schools, 
and  is  not  a  diversion  thereof  from  the  object 
for  which  they  were  created. 

4.  Though  lots,  the  title  to  which  Is  in  the 
board  of  raucation  of  a  dtj,  cannot  be  sold  to 
enforce  the  collection  of  a  special  assessment 
for  street  improvements,  it  is  not  a  valid  ob- 
jection  to  the  assessment  that  there  is  no  meth- 
od under  the  law  by  means  of  which  tbe  pay- 
ment of  the  assessment  can  be  enforced  in  case 
the  board  of  education  refuses  payment. 

5.  Tbe  fact  that  lots  outtilde  of  section  16, 
donated  by  Congress,  the  title  to  which  is  in 
the  board  of  education  of  s  city,  are  vacant 
and  unoccupied,  does  not  exempt  them  from  lia- 
bility to  eslwal  assessment  for  street  improve- 
ments. 

Appeal  from  Oook  Countgr  Court;  B.  A. 
'Russell,  Judge. 

AppUcaUon  hy  tbe  city  ot  Chicago  for  tbe 
•confirmation  of  special  assessment  for  street 
improvements.  From  a  Judgment  confirm- 
ing the  assessment  the  dty  of  Chicago,  In 
trust  for  tbe  use  of  the  scboolfl,  appals-  Af- 
firmed. 

James  Maher  and  An^s  R07  Shannon,  for 
appellant.  Robert  Redfield  and  Frank  John- 
ston. Jr.  (Edgar  Bronson  Tdman,  Corp.  Goun- 
sel,  of  counsel),  for  appellee. 

WILKIN*,  J.  The  dty  of  Chicago  tongbt 
to  improve  hj  special  assessment  California 
avenue,  in  said  city,  from  Washington  Boule- 
vard to  a  point  378.8  feet  north  of  the  north 
line  of  .Fulton  street,  by  curbing,  grading, 
and  paring  the  same  with  asphalt.  Tbe 
board  of  education  of.  said  dty  was  tbe  own- 
er of  10  lots  abutting  on  the  line  of  the  Im- 
provement and  at  tbe  time  of  the  applica- 
tion for  a  confirmation  of  said  special  assess- 
ment against  said  lots  tbe  board  of  educa- 
tion appeared  in  the  county  court  of  Cook 
county  and  objected  to  such  confirmation  up- 
on the  ground  tbat  said  (ffoperty  was  In  fact 


-the  property  of  the  state  of  IIUdoIs,  and  a 
confirmation  of  tbe  assessment  would  in  fact 
be  a  Judgment  against  tbe  state  of  Illinois; 
also  for  the  further  reason  that  said  proper- 
ty was  exempt  from  general  taxation  and 
from  special  assessment  and  that  said  bMtd 
bad  no  funds  out  of  which  to  pay  such  spe- 
dal  assessment  and  that  the  same  eoold 
not  be  enforced  by  a  sale  of  tbe  land  assess- 
ed.  A  heating  was  had  as  to  these  obje^ 
ttons  upon  an  agreed  state  of  facts,  and  tbe 
objections  were  each  overruled,  and  a  judg- 
ment rendered  confirming  said  assessment 
From  this  Judgment  the  board  of  education 
has  appealed. 

Upon  tbe  bearing  In  tbe  county  court  it 
was  agreed  that  of  the  10  pieces  of  propep 
ty  six  were  actually  occupied  by  said  board 
of  education  for  school  purposes.  Two  piec- 
es were  vacant  and  unoccupied,  and  from 
them  tbe  board  received  no  rents  and  profits. 
The  other  two  were  occupied  by  buildings 
from  which  rents  and  profits  were  received, 
which  were  used  for  tbe  benefit  of  the 
schools.  It  was  also  agreed  tbat  none  of  the 
lots  were  a  part  of  section  16,  or  acquired 
in  any  way  from  funds  derived  (torn  that 
source.  Upon  the  bearing  m^y  proposition! 
of  law  were  submitted  to  the  court,  some  of 
which  were  given  and  otben  refused.  We 
do  not  deem  It  necessary  to  pass  upon  each 
of  these  propositions,  because  the  dedslon 
of  the  case,  stripped  of  all  tedmlcalltles,  in- 
volves the  sole  question  whether  or  not  the 
lots  assessed  were  subject  to  special  asBeas* 
ment 

Tbe  right  of  taxation  18  essential  to  fbt 
very  existence  of  tbe  government,  and  all 
property,  of  every  description,  in  the  state, 
Is  subject  to  taxation,  unless  it  has  been 
specifically  exempted.  All  laws  exempting 
proper^  must  be  subjected  by  the  courts  to 
a  strict  construction,  and  bence  notbli^  iriU 
be  held  to  be  within  tbe  exemption  which 
does  not  deari7  Bppeai  90  to  be  People  r. 
City  of  Chicago,  124  ni.  636. 17  N.  B.  56;  In 
re  Swlgert,  119  III.  83,  6  N.  B.  469:  In  tbe 
case  of  People  v.  Trustees  ot  Bc!hool%  118  III. 
52,  7  N.  B.  262,  we  were  called  upon  to 
determine  whether  school  property  being  a 
part  of  section  IB,  or  derived  therefrom, 
was  subject  to  special  assessment,  and  we 
there  held  as  follows:  "By  the  sixth  sec- 
tion of  tlie  act  of  Congress  enabling  the  peo- 
ple of  Illtnola  to  form  a  state  constltntlon 
(Act  April  18,  1818,  c.  07  (6  Stat  428]),  It 
was  enacted  tbat  the  section  numbered  16 
In  every  township  shall  be  granted  to  the 
state,  for  tbe  use  of  tbe  inhabitants  of  such 
townsblp,  for  tbe  use  of  schools.'  Article  S, 
I  2,  of  tbe  Constitution  of  18T0;  provides  that 
*all  land,  moneys  or  other  property  donated, 
granted  or  received  for  school,  college,  aem- 
Inary  or  university  purposes,  and  tbe  pro- 
ceeds tlioreof,  shall  be  faithfully  applied  to 
the  objects  for  which  such  gifts  or  grants 
were  made.' "  And  we  there  be)d  tiut  ttta 
property,  being  a  part  of  section  16,  ma 
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exempt  from  special  assessment  for  local  Im- 
proTements.  We  bare  also  beld  that  there 
la  a  dlstlDCtloD  between  general  taxation  and 
special  assessment,  and  that  property  which 
vas  exempt  from  general  taxation  was  not 
necessarfl7  exempt  from  special  assessment 
See  Canal  Trustees  t.  City  of  Chicago,  12 
III.  403;  Hlggins  r.  Olty  of  Chicago,  18  111. 
276;  County  of  McLean  t.  City  of  Bloom- 
ing ton,  loe  111.  209;  County  of  Adams  t. 
City  of  Qulncy,  180  IlL  066^  22  N.  B.  621^ 
6  li.  R.  A.  166. 

7n  the  ctMe  of  Bloomlngton  Cemetery 
Afls'n  T.  People,  139  lU.  16,  2S  N.  B.  1076. 
we  held  that  a  clause  in  a  charter  of  a  cem- 
etery association  that  the  ground  held  for  a 
burial  place  shall  be  exempt  from  gener- 
al taxation  and  execution  will  not  protect 
the  lands  so  beld  against  a  special  assess- 
ment or  a  special  tax  for  local  Improvemoits. 
In  the  case  of  County  of  McLean  t.  City  of 
BIoomlDgtou,  snpra,  we  said  with  reference 
to  a  special  assessment  for  paving  the  court- 
house square  (page  21S,  106  111.):  "The  con- 
tention Is,  such  property  is  expressly  exempt 
from  tftxatlon,  and  special  assessments  are 
included  within  the  meaning  of  the  word 
taxation.'  We  hare  been  too  long  and  too 
firmly  committed  to  the  doctrine  that  ex- 
emption from  taxation  does  not  exempt  from 
special  assessments  to  now  admit  that  it  la 
even  debatable"— citing  the  cases. 

The  distinction  between  taxation  and  spe- 
cial assessment  is  also  clearly  made  in  our 
present  constitution.  Art  9,  ii  1,  5,  0.  While 
providing  that  the  General  Assembly  may  ex- 
empt the  proiierty  of  the  state,  county,  and 
municipality  '  from  the  former,  section  8 
malces  no  such  provision  In  regard  to  the 
latter,  but  on  the  contrary,  by  section  9  the 
General  Assembly  Is  authorized  to  vest  the 
corporate  authorities  of  cities,  towns,  and 
villages  with  power  to  make  local  improve- 
ments by  special  assessment  without  any 
restrictions  as  to  the  property  to  be  assessed. 

It  1^  claimed^  however,  that  this  property  Is 
specioUy  exempt  under  section  28  of  article 
4  of  the  Constitution  of  1870,  and  section  2 
of  article  8  of  that  Constitution,  and  section 
6  of  article  12  of  the  act  to  establish  and 
mnlutain  a  system  of  free  schools  (Kurd's 
Rev.  St  1901,  c.  122).  Section  26  of  article 
4  provides  that  the  state  shall  not  be  a  de- 
fend.int  in  any  suit  Section  2  of  article  8 
provides  that  all  lands,  moneys,  or  other  prop- 
erty donated,  granted,  or  received  for  school, 
college,  seminary,  or  university  purposes,  and 
the  proceeds  thereof,  shall  be  faithfully  ap- 
plied to  the  objects  for  which  such  gifts  or 
grants  were  made.  Section  6  of  article  12 
of  the  school  law  provides  that  the  funds  de- 
rived from  the  sale  of  section  16,  "or  from 
the  sale  of  any  real  estate  or  other  property 
taken  on  any  Judgment  or  for  any  debt  due 
to  the  principal  of  any  township  or  county 
fund,  and  all  other  funds  of  every  other  de- 
scription," are  declared  to  be  a  part  of  the 
principal  ot  the  township  or,  county  fund. 


and.no  such  part  shall  be  distributed  or  ex- 
pended  for  any  purpose  whatever,  but  shall 
be  loaned,  etc.,  and  tbat  the  rents,  interest 
issues,  and  profits  arising  from  said  principal 
shall  be  distributed  as  provided  by  law,  and 
that  said  rents  and  profits  shatl  not  be  car- 
ried to  the  principal  ot  the  fund  except  it 
appear  on  the  first  Monday  In  October  that 
there  are  rents  or  profits  which  are  not  re- 
quired for  distribution,  etc.  From  a  carefol 
examination  of  these  sections,  and  the  con- 
struction placed  upon  them  by  the  former 
decisions  of  this  court  we  do  not  think  they 
specifically  exempt  the  property  In  question 
In  this  case  from  special  assessment 

It  Is  contended,  however,  that  this  suit  Is 
in  fact  a  suit  against  the  state  of  Illinois,  as 
the  lands  In  question  are  the  property  of  the 
people  of  the  state  of  Illinois,  and  thereforo 
this  action  cannot  be  maintained.  We  do  not 
think  this  is  a  suit  against  the  people  of  tbe 
state  of  Illinois,  nor  do  the  lands  belong  to 
the  people  of  the  state  of  Illinois.  The  titie 
thereto  is  in  tbe  board  of  education  of  tbe 
city  of  Chicago,  In  trust  for  the  use  of  the 
schools  In  tbat  city,  and  any  Interest  wblch 
the  people  may  have  In  tbe  lots  is  confined 
to  the  people  of  the  dty  of  Chicago,  rather 
than  to  the  whole  state  of  Illinois.  Our  stat- 
ute expressly  provides  that  boards  of  educa- 
tion may  sue  and  be  sued,  and,  while  It  is 
contended  that  there  Is  no  such  express  pro- 
vision with  reference  to  the  board  of  educa- 
tion of  the  city  of  Chicago,  yet  we  think  the 
power  to  sue  and  be  sued  may  be  Implied 
from  the  act  and  tbat  tbe  suit  In  question 
Is  In  reality  a  suit  against  said  board  of  edu- 
cation, rather  than  against  the  people  of  the 
state  of  Illinois. 

It  is  also  insisted  by  appellant  that  the  pay- 
ment of  this  special  assessment  out  of  the 
school  funds  would  be  a  diverting  of  said 
funds  from  tbe  object  for  which  they .  were 
created.  We  do  not  see  how  tbat  position 
can  be  maintained.  A  special  assessment 
may  be  levied  for  tbe  purpose  of  paving 
streets,  putting  down  sidewalks,  putting  in 
curbing,  or  for  sewer  purposes,  all  of  which 
are,  in  theory,  for  the  benefit  of  the  property 
abutiing  on  the  line  of  the  Improvement  Un- 
deniably all  of  these  Improvements  are  of 
great  benefit  if  not  of  actual  necessity,  to  a 
public  school,  and  from  the  most  of  tbem  no 
property  derives  more  benefit  tlian  does  tbat 
of  the  board  of  education.  They  are  as  nec- 
essary to  tbe  practical  use  of  the  property 
as  tbe  furnishing  of  heat  light,  and  air. 
Special  assessment  for  such  Improvements  is 
but  a  method  of  applying  the  funds  of  the 
school  district  for  the  benefit  of  Its  schools, 
and  Is  legal  and  proper. 

It  la  also  Insisted  that  there  Is  no  method 
under  the  law  by  means  of  which  the  prop- 
erty In  question  can  be  sold  to  enforce  the 
collection  of  this  assessment  It  may  be  con- 
ceded the  property  cannot  be  sold  to  pay  the 
assessment  but  there  are  other  methods  pro- 
vided by  law  by  which  the  payment  can  be 
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enforced  In  caie'tbe  board  of  edncatlon  re-' 
fuses  txi  pay  tba  same. 

It  has  been  snggested.  tbough  not  seri- 
onsly  Insisted  upon,  In  tbe  brlefa  and  argu- 
ments, that  at  least  those  lots  which  are  va- 
cant and  unoccupied  should  be  held  exempt 
We  are  unable  to  And  any  legal  ground  for 
such  a  dlstlnctloD.  Of  course,  the  fact  that 
the  lots  are  nulmiHroved  will  subject  them  to 
a  less  assessment,  but  cannot  be  beld  to  ex- 
empt them  from  all  special  assessment  or 
taxation.  Our  condnslon  Is  that  the  county 
court  ruled  correctly  on  all  the  questions 
submitted  to  it,  and  Its  Jndgment  vUl  accord- 
ingly be  affirmed. 

Judgment  afllrmed. 


(S06  m.  541) 

JABVIB  T.  BINKLBT.* 

(Supreme  Court  of  Uliooia.   Dec.  16,  lOOS.) 

BHNRFICIAL  ASSOCIATIONS— ASSIONHSNT  BT 
BENEFICIARY. 

1.  An  agreement  by  two  persons,  members 
of  the  same  family,  each  beneficiary  in  a  bene- 
fit certificate  on  the  life  of  the  other,  asaigning 
to  a  third  person,  not  a  member  of  the  family, 
all  their  righ^  title,  and  interest  In  the  cer- 
tificates, and  empowering  him  to  recover  any 
sums  of  money  woieh  may  arise  therefrom,  and 
to  retain  enough  to  satisfy  any  of  their  joint 
and  several  debt  which  may  be  due  him,  and 
to  pay  any  sarplns  to  them  or  either  of  them, 
or  their  legal  representatives,  as  their  interest 
may  appear,  is  an  assignment  by  each  of  her 
contingent  iaterest  as  beoe&ciary  in  the  cer- 
tificate on  the  life  of  another;  which  is  valid 
in  equity,  notwithstanding  the.  provisions  in  the 
charter  of  the  beneficial  association  that  its 
object  is  "to  aid  and  assist  the  membership  and 
their  families,"  and  that  the  beneficiary  fund 
shall  be  exempt  from  execution,  and  shall  not 
be  liable  to  be  taken  by  legal  or  equitable  pro* 
cess  for  the  debts  of  the  deceased  or  disabled 
member. 

Anieal  from  Appellate  Ckmrt;  First  District 
Suit  by  Monroe  K.  Binkley  against  Ada  B. 
Jarvlfl.  From  a  Judgment  of  the  Appellate 
Court  (102  IlL  App.  69)  rererstng  a  decree 
dismissing  tbe  bill,  defendant  appeals.  Af- 
firmed. 

The  bill  filed  In  this  case  sets  np  tbe  fol- 
lowing facts:  Monroe  K.  BInkley,  the  com- 
plainant is  a  grocer,  doing  business  In  Chi- 
cago. Prior  to  October  1,  1897,  he  bad  fur- 
Dlsbed  groceries  and  provisions  tti  the  value 
of  $550  to  Nancy  P.  Coburn  and  her  daughter, 
Ada  B.  Jaryls,  which  groceries  and  provisions 
were  used  by  them  as  members  of  one  fam- 
ily, for  their  Joint  and  separate  use  and  sus- 
tenance, and  upon  their  joint  and  several  re- 
sponsibility. On  October  1,  1897,  Mrs.  Co- 
bum  and  Mrs.  Jarvis,  being  wholly  insolvent 
and  without  means  to  pay  for  the  groceries 
already  furnished,  or  to  make  provision  for 
supplies  needed  in  the  future,  represented  to 
complainant  BInkley,  that  they  were  pos- 
sessed of  certain  benefit  certificates  Issued  by 
the  Royal  Templars  of  Temperance— one  for 
$1,000,  payable  to  Mrs.  Jarvis  on  the  death 
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Of  Mrs.  Cobum,  and  the  other  for  $1,000,  pay- 
able to  Mrs.  Cobum  on  the  death  of  Mrs. 
Jarvis— and  proposed  to  BInkley  to  apiRVVvi- 
ate  and  apply  tbe  proceeds  of  such  certificates 
In  any  way  that  he  might  desire,  to  secure 
him  for  the  sum  already  due  for  groceries  as 
well  as  for  such  supplies  as  be  might  there- 
after furnish  them,  with  legal  Interest  on  the 
valne  thereof.  Tbe  complainant  accepted  the 
offer  tbw  made,  and  ent^ed  Into  a  written 
agreement  with  Mrs.  Cobum  and  Mrs.  Jarvis^ 
In  which,  after  stating  tbe  purpose  of  tbe  as- 
signment, tbe  parties  agreed:  "Tfiat  tbe  par^ 
ties  of  tbe  first  part  «  *  •  do  by  tbese 
presents  absolutely  assign  and  transfer  and 
set  over  unto  tbe  party  of  the  second  part  all 
their  right  title,  and  Interest  of  every  nam^ 
nature  and  description,  in  and  to  the  said 
benefit  cotlficates  before  mentioned,  and  of. 
In  and  to  all  rights,  prlvll^ea  and  benefita 
which  may  arise  tberennder  at  any  time  or 
under  any  drcnmstanees  whatew;  and  tiie 
partiM  of  the  first  part  and  each  of  ttiem, 
does  hereby  mak^  constitnfe  and  appoint  the 
sa|d  party  of  the  second  part  their,  and  each 
of  their,  attorney  In  fact  and  do  hereby  nst 
him  Irrevocably  witb  fall  power  and  antbor- 
ity  to  do  and  perform  every  act  or  tUng 
which  may  or  can  be  In  any  vray  necessary 
or  appn^ate  to  demand,  collect  and  reoorer 
any  sums  of  m<mey  which  may  tn  any  man- 
ner arise  teom  tbe  said  benefit  cwtlficatea, 
and  to  retain  so  much  thereof  as  may  be  nec- 
essary to  pay  any  debt  wMch  may  then  be 
due  him,  with  lawful  Interest  and  render  flie 
overplns.  If  any,  to  us,  or  either  of  us,-  or  our 
legal  r^resentatives,  as  tb^  intOTest  may 
appear,  hereby  ratifying  all  tiut  said  Monroe 
K.  BInkley  may  lawfully  do  In  the  premlaes." 
This  agreement  was  under  the  seal  of  the 
parties,  and  copies  were  sent  to  the  company 
In  New  ToA  and  to  the  ag«it  In  Chicago. 
After  the  encutlon  of  the  agreement  the 
complainant,  In  reliance  upon  the  faltb  tbere* 
of,  iffovlded  Mrs.  Cobum  and  Mrs.  Juris 
with  groceries  to  the  value  of  9168.93. ,  Mrs. 
Cobum  died  Intestate  and  utterly  Insolvent 
and  the  complainant  then  famished  the  in- 
surance oompai^,  at  Buffalo^  N.  T.,  and  its 
agent  In  Chicago,  with  ct^iies  of  tbe  agree- 
moit  and  demanded  payment  of  the  amounts 
due  him.  The  company  tbereafter  placed  tbe 
$1,000  in  the  bands  of  Alezandor  Whitehall 
tbe  Chicago  agent  ready  to  be  paid  as  tiie 
conrt  should  direct  The  company  and 
Whitehall  are  willing  that  complainant 
should  secure  tbe  anwunt  due  1dm  from  sodi 
fund,  but,  having  been  directed  by  Mrs,  Jw- 
vls  to  withhold  payment  tb  complainant  await 
tbe  iudia&l  determination  of  their  reqwcDv* 
rights.  The  prayer  Is  that  the  fond  be  snb- 
Jected  to  the  payment  of  $804.04 

The  answer  of  Ada  B.  Jarvis  admits  Ite 
main  facts  set  np  in  the  bill.  She  InsMi^ 
however,  that  tbe  agreement  with  Blnktay  ii 
void  in' consequence  of  a  certain  statote  of 
Illinois  and  provisions  in  the  charter  and  ty- 
laws  of  tbe  company.  Section  8  ctf  ttw  dar* 
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-ter  itatM  tiie  object  of  the  oorporatloii  to  be, 
amoiig  other  things,  'to  aid  and  aaalst  the 
membenblp  and  their  familleg  In  cases  oC 
-want  Bfcfcnesa^  or  death."  The'  answer  con- 
tends that  on  acconnt  ot  this  prorWon  *it  Is 
Imposadble  for  one  not  a  member  the  fam- 
ily (tf  the  Insored  to  claim  the  benefit  of  the 
fnnd,  because  he  does  not  belong  to  the  class 
for  whom  the  corporation  may  xncviTlde  asslat- 
ance^  and  the  corporation  cannot  lawfully 
vay  out  any  portion  of  the  heneat  to  one  who 
does  not  belong  to  such  clasi."  Section  B  ct 
the  charter  states  that  the  ben^lary  fond 
'*aball  be  exempt  ttom  ezecntlon,  and  shaU 
not  be  liable  to  be  eeized,  taken,  or  approprl- 
ated  t^^  any  legal  ta  equitable  process  to  pay 
any  debts  of  such  deceased  at  ^Usabled  m«Bi- 
ba.**  A  similar  provlston  Is  made  by  stat- 
ute  of  this  state.  Hnrd's  Bev.  St.  1901,  c. 
73,  par.  206.  The  cause  was  heard  on  bill 
and  aiuwer,  and  a  decree  was  entered  finding 
that  the  assignment  was  null  and  void,  and 
that  the  complainant's  bill  be  dismissed  for 
want  ot  equity.  The  complainant  perfected 
an  appeal  to  the  Appelate  Court,  whwe  the 
decree  of  the  dicnlt  court  was  reversed,  and 
the  cause  remanded  to  the  circuit  court,  with 
directions  to  enter  a  decree  in  favor  of  com- 
plainant tor  the  sums  actually  due  him.  From 
this  lodgment  of  the  Appellate  Court  an  ap- 
peal was  taken  to  this  court 

A.  L.  Flanlngham,  for  appellant 

RICES.  J.  (after  stating  the  facts).  The 
equities  In  this  case  are  so  clearly  with  the 
appellee,  Blnkley,  that  the  determlnatiin)  of 
the  rights  depend  upon  the  quOrtlon  whether 
the  provisions  of  the  charter  have  any  effect 
to  nullify  the  agreement  executed  by  Mrs. 
Cobnm,  Mrs.  Jarrla,  and  Blnkley,  It  Is  clear 
that  the  agreement  was,  per  se^  a  valid  one, 
being  made  for  a  good  and  valuable  con- 
sideration; that  the  agreement  was  entered 
into  at  the  Instance  of  Mrs.  Coburn  and  Mrs. 
Jarvis,  and  that  Blnkley  was  guilty  of  no 
unconscionable  act  or  overreachliig  conduct 
whatever.  It  accordingly  follows  that  in  or- 
der to  defeat  the  equitable  rights  of  the  ap- 
pellee. It  muat  appear  that  the  agreement  en- 
tered Into  between  the  parties  was  void  hi 
law  and  In  equity. 

Coonsel  for  appellant  argues  that  the  as- 
algnment  of  the  certificate  by  Mrs.  Cobnrn, 
the  member,  to  complainant  was  null  and 
void,  and  that  her  act  directing  the  money 
to  be  paid  to  htm  was,  according  to  all  the 
authorities,  void.  This  argument  proceeds  up- 
on the  basts  that  the  complalDant  founds  his 
rights  upon  an  assignment  to  blm  by  Mrs. 
Cobnm,  the  Insured  memt)er.  Whether  there 
la  any  merit  in  such  an  argument  we  are 
not  required  to  determine,  for  the  premise 
on  which  It  is  based  Is  without  foundatloo. 
The  agreement  which  the  complalunnt  now 
ae^s  to  enforce  Is  one  In  which  Ada  Jarvis, 
the  beneficiary  under  the  certificate  issued  to 
ba  mother,  transferred  to  Blnkley  all  her 
Interest  as  beneficiary,  In  that  certificate^  and 


made  Blnkley  ba  atfawney  In  fact  to  demand, 
collect  and  receive  any  moneys  arising  tEom 
said  benefit  certlflcato,  and,  after,  retaining 
the  amount  due  him,  render  the  oveiplns  to 
her.  It  Is  trot  ttiat  Mrs.  Oobura  did  Join  in 
the  agreement  hut  the  effect  of  that  was  to 
iwovlde  for  the  contlngeni^  of  Mra.  Jarvis 
dying  before  Mrs.  Gobum.  In  other  words, 
the  effect  of  the  agreement  was  that  each 
beneficiary  assigned  her  Interest  in  the  certifi- 
cate of  the  other  to  BinUey.  The  assign- 
ment by  Mrs.  Coburn,  as  bmefiehiry,  oi  her 
Interest  in  the  certlflcato  Issiwd  to  Mrs.  Jar- 
vis Is  now  inoperative^  l>eGause  the  interest 
being  contingent  Is  defeated  hy  Uie  occur' 
rence  of  the  death  of  Mrs.  Cobnm  before 
the  death  of  •  Mrs.  Jarvis.  On  the  other 
hand,  the  assignment  by  Mrs.  Jarvis  of  her 
beneficial  Interest  in  the  certificate  issued 
to  her  mother,  Mrs.  Gobum,  althone^  the  In- 
terest was  contingent  duiiug  'the  lifetime  of 
Mrs.  Oobum,  has  become  vest^  her 
death;  and.  If  the  assignment  was  valid-  in 
equity,  there  is  a  dear  right  to  -the  equita- 
ble renledy  prayed  tfa. 

The  charter  provides  that  the  benefit  fund 
was  "to  aid  and  assist  the  membership  and 
their  Amines  In  cases  of.  want  sickness,  or 
death."  It  is  argued  that  this  clause  renders 
the  assignment  void,  because  Blnkley  vnu 
not  a  member  of  the  family  of  Nancy  P. 
Coburn.  This  argument  Is  specious,  and  In* 
trodnees  confusing  difficulties  Into  the  case 
upon  the  assumption,  first  that  the  asslgn- 
moit  relied  upon  vras  made  by  the  insured, 
and  not  by  the  bm^dary;  and,  second,  that 
Blnkley  became  a  beneficiary.  We  have  al- 
ready shoWn  that  the  wrlttui  agreement  was, 
in  effect  an  assignment  by  the  beneficiary. 
To  Illustrate  the  transactimi,  let  us  assume 
that  no  assignment  whatever  had  been  made, 
and  that  after  Mrs.  Cobnra's  death  the  com- 
pany had  paid  ItOOO  to  Mrs.  Jarvis.  Conld 
it  be  argued  that  because  Blnkley  was  not 
a  member  of  the  family,  Mrs.  Jarvis  there- 
fore could  not  make  him  a  benefidary  to 
the  extent  of  appropriating  a  portion  of  that 
$1,000  for  the  payment  of  the  amount  due 
him  f or  grocerlea  and  provisions?  Then,  tek- 
ing  another  stop,  let  ns  assume  that  no  as- 
signment had  been  made  daring  the  life  of 
Mrs.  Coburn,  but  that  directly  after  her  de- 
cease, and  l)efore  tlie  society  had  paid  the 
claim  to  Mrs.  Jarvis,  she  executed  an  agree- 
ment with  Blnkley,  in  which,  for  a  valuable 
consideration,  she  agreed  that  Instead  of 
collecting  the  amount  herself,  and  paying 
to  him  what  was  due  him,  he  should  collect 
the  money  directly  from  the  society,  and, 
after  deducting  the  amount  due  blm,  should 
render  to  her  the  overplus.  Could  It  be  ar- 
gued that  this  agreement  ts  In  violation  of 
the  statutory  and  charter  provisions  to  the 
effect  that  the  fund  should  not  be  seized, 
taken,  appropriated,  or  applied,  by  any  legal 
or  equitable  process,  to  pay  any  debt  of  the 
member  or  the  beneficiary?  We  think  not 
This  court  has  held  that  this  provision  In 
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our  Btatotft  *ii  not  designed  to  protect  sucb 
certificate,  or  the  proceeds  thereof,  from  the 
Tolontary  act  of  the  member  or  the  beoe- 
ficiary  therein  named."  McGrewT.  McGrew, 
190  IJl.  601.  60  N.  B.  861.  And  It  Is  obTioua 
that  such  an  agreement  as  we  have  assumed 
would  create  Talid  and  enforceable  rights. 
It  Is  but  one  step  from  the  assumed  case, 
In  which  the  assignment  was  made  after  the 
interest  Tested,  to  the  case  at  bar,  in  which 
the  assignment  was  made  while  the  interest 
was  contingent. 

This  court  has  repeatedly  held  that  con- 
tingent interests  and  ezpectandee,  although 
not  assignable  in  law,  may  be  transferred, 
BO  as  to  be  binding  In  equity,  by  a  contract 
made  in  good  faith,  and  tm  a  valuable  con- 
tfderatlon.  Cmm  t.  Sawyer,  132  III  443,  24 
N.  B.  956;  Hndnall  t.  Ham.  188  lU.  486^  D6 
N.  IB.  172,  48  L.  a  A.  fiB7,  76  Am.  Bt  Rep. 
124.  And  the  same  general  doctrine  bas 
been  miq^ed  to  specific  cases,  where  the  ben- 
eficiary baa  assigned  the  oonthigent  interest 
In  a  certificate  of  insurance!.  Pomeroy  r. 
Manhattan  Life  Ins.  Co.,  40  iU.  398;  Su- 
preme Council  Boyal  Arcanum  t.  Tracy*  169 
QL  128.  48  N.  B.  401. 

The  ftct  tliat  tile  asdgnee  was  not  a  mem- 
ber  of  the  family  does  not  In  any  way  affect 
tbB  Question.  By  becoming  assignee  of  the 
benefldary,  -be  became  no  more  a  beneficiary 
tlian  he  would  be  If,  bi  the  absence  of  such 
an  asidgnment,  Mrs.  Jarrts  bad  collected  the 
money,  and  paid  bim  the  amount  due  him. 
Mrs.  Jarris  was  named  as  beneficiary  in  the 
certificate,  and  she  has  never  ceased  to  oc- 
cupy that  position.  She  Is  a  member  of  the 
famlly^-a  iwopw  beneficial?— aiAl  was  tm- 
donbtedly  capable  of  transferring  to  BlnUey 
b&e  contingent  Interest  We  conclude,  there- 
fore, ttiat  the  assignment,  upon  a  suBlclent 
oon^deratlfm,  by  Ada  B.  Jarvis,  of  a  portion 
of  a  fund  In  which  she  had  a  contlngmt  In- 
terest, wai^  in  equity,  a  valid  and  binding 
agreement,  and  that  the  fact  that  Blnkley, 
ttie  assignee,  was  not  a  member  of  the  fam- 
ily does  not  In  any  manner  prevent  bim  from 
recognition.  In  equity,  as  the  assignee  of  the 
proper  beneficiary,  Mrs.  Jarvis.  Ttxe  Jndg* 
m«it  of  the  Appellate  Court  la  affirmed. 

Judgment  affirmed. 


(M  III.  tm 

GANTZBR  T.  BCHMELTZ.' 
(Supreme  Coart  of  Illlnolo.   Dec.  16,  1803.) 

VORTOAOBS—TRUST  DBED-USURT— BROKBITI 
CCnUUSSIONS— SOLICITOR'S  FEES— SBRT- 
ICES  BT  TRUSTES. 

1.  Where  a  broker  negotinted  a  loao  of  his 
client's  money  at  the  full  legal  rate  ol  interest, 
and  charged  the  borrower  commissioos  for  ob- 
taining the  money,  which  commissioos  were  not 
received  either  In  whole  or  in  part  by  the 
lender,  the  loan  was  not  thereby  rendered  usuri- 
ous. 

2.  Where  an  attorney  at  law  was  named  as 
tmsteo  In  a  deed  of  trust  providing  for  tlw  re- 

*RebeaHng  danied  February  4,  1804.- 

1  Z.  a«a  Uortgages,  vol.  SS,  Cent.  Dig.  |  U7S. 


coveiT  of  attomer'B  fees  In  case  of  foreclosure, 

and  he  began  foreclosure  proceedings  there- 
under, he  was  not  entitled  to  attorney  fees  for 
such  services. 

3.  A  trust  deed  provided  that  in  case  of  fore- 
closure the  amount  of  attorney's  fees  should  he 
fixed  by  the  court,  and  that  the  sum  allowed 
for  fees  in  case  of  foreclosure  should  be  5  per 
cent,  of  the  amount  of  tbe  principal  indebted- 
ness secured.  Meld,  that  where  the  trustee,  who 
was  an  attorney,  began  foreclosure  proceedings, 
and  then  another  attorney  was  employed  to  con- 
duct tbe  same  after  the  suit  had  been  referred 
to  a  master,  such  latter  attorney  was  only  en- 
titled to  such  part  of  the  fee  as  the  value  Hi 
his  services  bore  to  the  services  of  both. 

Appeal  from  Appellate  Oonrt;  Ftrst  Dis- 
trict 

Bin  by  John  Schmelta  against  Charles  C. 
Oantzer.  From  a  decree  In  ftvor  of  plain- 
tur,  affirmed  by  the  Appellate  Court  (107  UL 
App,  641),  defendant  appeals.  Affirmed  In 
part  , 

This  la  a  bUI,  filed  June  21,  1901,  to  fore- 
dose  a  trust  deed  dated  October  1,  1900, 
from  Charles  G.  Oantzv  and  vrife  to  Vnu  H. 
Moore^  trustee,  conveying  a  lot  In  Cook  eonn- 
ty  to  secure  paymrat  of  two  notes  of  even 
date  therewith,  one  for  95,600  and  the  otiter 
for  $500;  due  In  tme  year  after  date,  with 
Interest  at  6  per  cent  par  annum.  payatM 
semiannually,  the  installments  of  Intwest  be- 
ing evidenced  by  four  coupon  notes,  two  be- 
ing tor  $165  each,  due  April  1,  1801,  and 
October  1,  1901.  respectively,  for  intoest  oa 
the  $5,500  note,  and  two  for  $16  each,  due 
April  1, 1901,  and  October  1, 1901,  respective- 
ly, for  interest  on  said  ^SOO  note.  Complain- 
ant in  the  bill,  John  Schmelta,  was  the  own- 
er of  the  notes,  and  alleged  default  for  tbe 
payment  of  tbe  Interest  coupon  due  April  1, 
1901,  for  $166;  that  the  coupon  for  $15  doe 
April  1.  1901,  was  pBld.  and  that  $80  bad 
been  paid  on  account  of  the  coupon  for  $165. 
There  was  a  provision  In  the  trust  deed  and 
in  tbe  principal  notes  that  If  default  should 
be  made  in  tbe  payment  of  interest  on  the 
principal,  or  any  portion  tboeof  should  re- 
main due  and  payable  after  tbe  same  should 
become  due,  then  the  principal  sum  and  all 
arrearages  should,  at  the  option  of  the  1^1 
holder,  become  due  and  payable,  without  no- 
tice, etc.,  and  that  by  reason  of  said  de- 
fault, complainant  bad  elected  to  and  lad 
declared  the  entire  principal  and  interest  due 
and  collectible;  that  there  was  due  the  mm 
of  $6,000,  principal  indebtedness,  ttSS  inter- 
est  due  April  1,  1901,  with  Interest  thereon 
at  7  per  cent  per  annum  after  maturity,  and 
Interest  at  6  i>er  cent  per  annum  on  said 
$6,000  from  April  1,  1901.   The  trust  deed 
provided  that  in  case  of  foreclosure,  the  res- 
Bonable  fees  and  charges  of  the  holder  of  the 
notes,  his  attorneys  and  solicitors,  for  serv- 
ices in  the  suit  should  be  a  further  lien 
upon  said  premises,  and  paid  out  of  tbe 
proceeds  of  sale.  If  not  otherwise  paid  by 
appellant  and  that  In  case  of  foreclosure  tlie 
fees  of  complainant's  solicitor  should  be  5  per 
cent  of  the  amount  of  the  principal  Indebt- 
edness secured  by  said  trust  deed.  Tbe  de- 
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fenduts  to  tli9  bin  wen  CSttrles  G.  GuitiMV 
wife*  Botbella  Q.  J.  GantKr,  and  WiU  H. 
Uoor^  truatee.  Tbe  prayer  was  that  tbe  d»< 
fBiidants,  or  one  of  ttaem,  be  deoreed  to  pay 
whatever  amn  aboold  be  foond  do^  together 
wttb  9300  aolidtor'B  feea.  and  that  In  default 
of  aacb  payment  the  premlaei  be  aold.  ▲ 
Joint  and  aereral  answer  was  filed  by  Quit- 
aer  and  hla  wife. 

The  cause  was  referred  to  a  marter,  who 
made  a  report  finding  that  the  amount  due 
the  complainant  wu  (6,348 Default  was 
entered  against  Will  B.  Moore^  tbe  trustee, 
who  enterad  his  apiwarance,  waiving  aerr- 
Ice,  and  consenting  to  a  de&ult  The  usual 
decree  ot  foreclosure  was  entered  for  the 
amount  found  due  by  the  master^  approving 
his  report,  and  orderbig  sale  of  ttie  property. 
An  appeal  was  taken  from  tlie  decree  of  fore- 
closure to  tbe  Appellate  Court,  and  wai  there 
affirmed.  Tbe  present  appeal  Is  prosecuted 
from  .the  judgment  of  affirmance  mtered  by 
file  Appellate  Court 

Morton  T.  Culver,  for  appellant  Thomas 
3.  Holmea  and  Bobert  B.  Baldwin,  for  appel- 
lee^ 

MAOBUDISEt,  3.  (»fter  Stating  tbe  facts). 
The  answer  filed  in  this  forecloson  proceed- 
ing set  up  tbe  defense  of  usury.  This  de- 
fense was  based  upon  the  fact  that  appel- 
lant paid  the  aum  $75  to  Mooro  for  com- 
mieslons'ln  procuring  the  loan  of  the  money 
and  for  services  in  drawing  the  trust  deed 
snd  notes.  No  testimoDy  was  introduced  be- 
tcire  flw  master  by  the  appellant  All  tbe 
testimony  introduced  before  tbe  master  was 
taken  by  the  complainant  below,  tbe  appellee 
here.  Tbe  only  witnesses  were  the  trustee 
Uoore.  and  appellee's  solicitor.  It  is  claimed 
on  the  part  of  appellant  that  the  commissions 
paid  to  Moore,  added  to  the  Interest  on  tbe 
loan,  amounted  to  more  tban  legal  interest 
and  constitated  usury.  Appellant  contends 
that  Moore,  the  trustee,  acted  as  the  agent  ckC 
appellee,  and  that  flie  commissions  rectfved 
by  him  wwe  fw  tbe  benefit  of  appellee. 
Tbe  commissions  received  by  Moore  were  not 
in  pursuance  of  any  arrangement  With  tbe 
appellee  or  with  appellee's  knowle^.  The 
evidence  does  not  show  that  appellee  receiv- 
ed any  part  of  tbe  commlMon,  or  rec^ved 
any  more,  or  was  to  receive  any  more,  than 
legal  Interest  on  the  money  loaned.  It  has 
been  held  by  this  court  that  brokers  nego- 
tiating loans  of  other  people's  money  may 
cbarge  the  borrower  commissions  without 
thereby  making  a  loan  at  the  fall  rate  of 
legal  Interest  usnrlona.  Hoyt  v.  Fawtncket 
InstltQtlon  for  Savings,  110  III.  300.  As  the 
appellant  alleged  usury  In  his  answer,  the 
burden  was  on  him  to  prove  It,  and  It  was 
his  duty  to  establish  It  by  a  preponderance 
of  the  evidence.  He  failed  to  do  bo.  Telford 
V.  Garrels.  132  III.  550,  24  N.  E.  573. 

The  court  below  allowed  $300  for  solicitor's 
feea.  The  trust  deed  provides  that  In  case 


of  a  toredosnre  the  amount  said  fees  and 
cturges  may  be  fixed  bj  the  court  *  *  * 
but  it  Is  agreed  that  the  sum  allowed  and  de- 
creed for  c(»nplalnantfs  solicitor's  fees  in 
case  of  foredosoze  shall  be  five  per  cent  of 
Uie  amount  of  the  prtodpal  indebtedness 
hereby  secured,"  etc.  Five  pet  cent  of  the 
$6,000  loan  to  appelant  amounted  to  $300. 
But  thla  amount  was  to  be  the  fee  for  con- 
ducting tbe  foredosure  proceeding  from  its 
inception  to  its  termination.  .It  appears  tbat 
Will  H.  Moore,  the  trustee,  is  a  lawyer  by 
profession,  and  he  filed  the  bill  as  solldtor 
tor  complainant  making  himself  a  defend- 
ant as  trustee.  After  tbe  bill  bad  been  fil- 
ed, summons  Issued  and  returned,  appear- 
ance of  defendants  entered,  demurrer  filed 
and  withdrawn,  and  anawer  filed,  the  appear* 
ance  of  another  solidtor  was  substituted  tor 
that  of  Will  H.  Moore  as  complainant's  so-, 
lidtor.  It  has  been  held  1^  this  court  tbat, 
a  trustee  In  a  trust  deed  who  Is  also  an  attor- 
ney at  law  Is  not  entitled  to  an  allowance 
for  professional  sewlces  rendered  in  toreclos- 
log  tbe  deed  In  his  own  behalf  and  for  bis 
co-complainant  tbe  holder  of  tiie  note,  al- 
though tbe  deed  provMea  tor  a  reasonable 
sum  for  complainant's  solidtor's  fee.  This, 
holding  has  been  based  upon  the  doctrine  that 
a  trustee  in  a  trust  deed  is  the  representa- 
tive of  both  parties  to  tbe  instrument,  and 
he  must  act  fairly  and  Impartially,  and  not 
In  the  exclusive  interest  of  either.  Gray  v. 
Bobertson,  174  111.  242,  61  M.  B.  248. 

Therefore,  whatever  services  In  the  fore- 
closure proceeding  were  performed  by  Moore, 
the  trustee,  as  solldtor  for  tbe  complainant 
below,  the  appellee  here,  were  performed  vol- 
untarily, and  without  Uie  right  on  the  part 
of  Moore  to  make  any  charge  therefor.  All 
the  services  In  tbe  foredosure  suit  up  to 
the  time  of  tbe  reference  to  the  master  were 
performed  by  Moore.  He  is  not  entitled  to 
an  allowance  for  such  services.  Tbe  services 
of  tbe  solldtor  who  was  substituted  In 
Moore's  place  did  not  begin  until  the  time  of 
tbe  entry  of  the  order  referring  tbe  case  to 
the  master.  The  proof,  showing  that  $300 
was  a  reasonable  attorney's  fee,  established 
it  as  such  a  reasonable  fee  for  the  conduct 
of  the  whole  proceeding  from  Its  inception 
to  its  end.  Therefore  tbe  solldtor  who  was 
substituted  for  tbe  trustee  as  complainant's 
solidtor  Is  only  entitled  to  sucl}  proportion  of 
the  fee  of  $300  as  remains  after  deduct- 
ing tbe  value  of  the  services  performed  by 
tbe  trustee  before  such  substitution.  We  are 
therefore  of  the  opinion  that  it  was  error 
to  allow  the  full  fee  of  $300  to  tbe  substitut- 
ed solicitor. 

Tbe  decree  is  affirmed  in  all  respects,  ex- 
cept as  to  tbe  allowance  of  tbe  solicitor's  fee. 
For  tbe  error  in  tbe  allowance  of  this  fee, 
tbe  decree  of  the  court  below  Is  reversed,  and 
tbe  cause  Is  remanded  to  tbe  superior  court 
of  Cook  county  with  dlrectlous  to  ascurtain 
tbe  value  of  the  legal  services  perforated 
from  tbe  time  of  the  entry  of  the  ord»  of 
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retermce  to  tbe  flnifl  ct  the  final  decree. 
That  Is  to  tajt  u>  accouut  must  be  stated, 
Bbowliig  tbe  Taloe  of  the  serrlcee  perform- 
ed by  tbe  trustee  as  solicitor  before  tbe  sub* 
stltntlon,  and  such  nine  must  be  dedncted 
from  the  total  amonnt  of  the  fee,  and  decree 
entered  for  the  balance. 
Deoee  affirmed  In  part. 

(MS  HI.  667) 

KILOALLDy  et  al.  v.  CITY  OP  CHICAGO.* 
(Saprema  Court  of  UliooU.   Dec.  16,  1903.) 

HVNIOT>AL  OORFORATIONS-IUPROTBMBNTS- 
SPECIAL  A8SBS8MBNT— RBSOLDTION— INCOa- 
FORATtON  OF  BNQINBER'S  RBPOBT. 
1.  Under  Laws  1897,  p.  104^  (  7,  providing 
that  the  board  ol  local  improvements  shall  make 
tbe  estimate  of  the  pabuc  engines  a  part  of 
the  record  of  the  first  resolution  tta  snch  Im- 
Xwovanmit,  a  mere  reference  to  tbe  rmrt  in 
tbe  reeolatitHi  la  Insufficient. 

-  Aroeal  from  Oook  Oaaaty  Oonrt;  L.  O. 
Butb,  Judge. 

Proceedings  for  tibe  eonflrmation  of  a  spe- 
dal  assessment  tor  the  impnTement  of  a  aja- 
tem  of  streets  In  the  dty  of  Chicago.  From 
a  Judgment  of  confirmation.  Martin  H.  Kll- 
gallen  and  othei^  appeal.  Reversed. 

Joseph  H.  Pitch,  for  appellants.  William 
M.  Flndell  and  Frank  Johnston,  Jr.  (Edgar 
Bronson  Tolman,  Corp.  Ooansel,  and  Bobert 
Redfleld,  of  counsel),  for  appellee. 

HAJ^D,  O.  J.  This  is  an  appeal  from  a 
Judgment  entered  by  the  county  court  of 
Cook  county  conflrming  a  special  assessment 
for  the  Improvement  of  a  system  of  streets  in 
tbe  city  of  Chicago,  known  as  the  "West 
Montrose  Avenue  System." 

It  was  contended  on  the  hearing,  which 
contention  Is  renewed  here,  that  the  estimate 
of  the  engineer  of  the  cost  of  the  improve- 
ment was  not  made  a  part  of  the  record  of 
the  first  resolution  of  the  board  of  local  im- 
provements, and  that  by  reason  of  such  fact 
tbe  ordinance  providing  for  the  Improvement 
was  void,  and  that  a  Judgment  of  confirma- 
tion could  not  be  properly  entered,  confirm- 
ing an  assessment  based  thereon,  against 
objector's  property.  The  first  resolution  Is, 
In  part,  as  follows:  "Be  It  resolved  by  the 
board  of  local  improvements  of  tbe  city  of 
Chicago,  that  a  local  Improvement  be  and  the 
same  IS  hereby  originated,  to  be  made  with- 
in the  dly  of  Chicago,  •  •  •  tbe  esti- 
mate of  the  cost  of  such  Improvement  made 
by  the  engineer  of  the  board  being  |112,000, 
wtilch  said  estimate  Is  hereby  referred  to  and 
made  a  part  of  tills  resolution  by  reference." 

In  Blckerdike  v.  City  of  Chicago,  203  IlL 
686,  68  N.  B.  161,  It  was  held  that  the  pro- 
vision of  section  7  of  the  local  Improvement 
act  of  1897  (Laws  1897,  p.  104)  that  the  board 
should  cause  an  estimate  of  the  cost  of  the 
improvement  to  be  made  In  writing  by  the 
public  engineer,  over  his  signature,  which 

•BShwrlas  4mM  Mnurr  *,  UOt. 


Shall  be  Itemized  to  Um  sstlafactloa  of  tbe 
board,  and  vhlcb  shall  be  made  a  part  of  the 
record  of  tbe  first  resolution.  Is  mandatory, 
and  that  no  raUd  ordinance  could  be  passed 
or  valid  assessment  for  a  local  improvement 
be  nmde  wltbout  complying  with  said  pro- 
Tlsion  of  the  statute.  An  attempt  bos  been 
made  here  to  comply  with  section  7  of  said 
act  by  making  tbe  estimate  of  the  cost  of  the 
improvement  a  part  of  tbe  record  of  the  first 
resolution  by  reference  to  the  estimate^  and 
the  question  here  presented  for  decision  Is, 
can  the  estimate  of  tbe  cost  of  the  Improve- 
meat  be  made  a  part  of  the  **veoard  of  such 
resolution*'  by  that  method?  We  are  of  tbe 
opinion  tbe  engineer's  esUmate  of  tbe  cost  of 
the  improvement  cannot  thus  be  made  a  part 
of  the.  record  of  said  resolution.   Tbe  stat- 
ute, in  express  terms,  provides  that  tbe  reso- 
iatlon  shall  be  at  once  transcribed  into  the 
records  of  the  board,  and  that  the  engineer's 
estimate  shall  be  made  a  part  of  the  record 
of  the  resolution.  Tbe  stetute  is  to  be  strict- 
ly construed,  as  It  is  Intended  for  the  protec- 
tion of  tiie  property  owner  (Clarke  v.  City  of 
Chicago.  18&  III.  804,  07  M.  B.  10;  Bass  v. 
City  of  Chicago.  100  lit.  109.  62  N.  B.  013). 
and  can  only  be  compiled  with  by  Incorporat- 
ing in  the  record  the  estimate  as  a  part  of 
the  record  of  sucb  resolution,  and  not  by  a 
mere  reference  to  the  estimate  on  file,  as  tiie 
tectnd  'is  tbe  source  of  Information  upon 
which  the  prop^ty  owner  may  rely.  In  City 
of  Sterlbig  v.  Qalt,  117  IlL  11,  7  N.  B.  471,  it 
was  held  that  a  reference  to  specifications  on 
file  In  tbe  city  clerk's  office  was  not  a  com- 
pliance with  tbe  provisions  of  tbe  stetute  to 
the  effect  that  an  ordinance  for  a  local  Im- 
provement must  q)ecify  therein  tbe  nature 
character,  locality,  and  description  of  the 
improvement  Tbe  court,  after  stetlng  that 
such  requirement  of  the  stetute  was  manda- 
tory, on  page  20,  117  lU..  page  474,  7  N.  B.. 
said:  "The  fact  that  specifications  are  re- 
ferred to  as  being  in  the  city  clerk's  office 
cannot  altw  the  case.  That  Is  not  a  source 
of  Information  which  tbe  law  recognizes  In 
these  matters.  Tbe  stetute,  whether  for  wise 
or  unwise  purpose  has  required  this  Infor- 
mation to  be  Inserted  to  the  ordinance  Itself." 
To  the  same  effect  are  Ylliage  of  Hyde  Park 
V.  Spencer,  118  HI.  446,  8  N.  B.  846,  and  Steele 
V.  Village  of  Blver  Forest,  141  111.  802,  30  N. 
B.  1034.    In  the  Blckerdike  Case,  in  com- 
menting on  the  failure  to  make  the  eiglneer's 
estimate  a  part  of  the  record  of  tlie  resolu- 
tion, on  page  639,  203  111.,  page  162,  68  N.  E., 
it  was  said:  "The  proceedings  prior  te  the 
adoption  of  the  ordinance  required  by  the 
stetute  are  Jurisdictional,  without  which  no 
valid  ordinance  can  be  passed,  and  conse- 
quently no  valid  assessment  be  made.  Tbe 
requirement  of  the  stetete  is  plate  and  rea- 
sonable. Failure  to  comply  with  It  cannot  he 
excused." 

The  Judgment  of  the  county  court  wlU  be 
reversed,  and  the  cause  remanded.  Bevosed 
and  remanded. 
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(207  III.  46) 

DUQUOIN  WATERWORKS  00.  et  al.  T. 
PARKS.* 

(Snpreme  Ckxnrt  of  DUdoIs.   Dee.  14,  1903.) 

APPEAX<—RBCORI>— AFFIDAVIT   FOR  CONTIND- 
ANCS-CHANGB  OF  VBNUB— WAIVER. 

1.  Tbe  refusal  of  a  continaaDce  caoaot  b« 
reviewed  vhere  the  affidavit  In  support  of  the 
motioD  ia  not  made  a  part  of  the  record  by  a 
certificate  of  evidence  signed  by  the  judge;  and 
the  fact  that  the  affidavit  ia  copied  by  the  cleric 
Into  the  record,  and  that  a  cettificats  of  the 
iudge  is  attached  to  the  record,  reciting  that  it 
contains  all  the  evidence.  Is  insufficient 

2.  A  party  who  obtains  a  change  of  venae 
from  one  judge  of  the  court,  and  afterwards 
gote  to  trial  before  him  without  objection, 
waives  disqualification  of  the  judge  resulting 
from  the  change. 

Elrror  to  Circuit  Oonrt,  Fezry  County;  Wm. 
Hartzell,  Judge. 

Salt  by  Sample  G.  Parks  against  the  Dtj- 
qnoln  Waterworks  Company  and  others.  De- 
cree for  plalntifC,  and  defendants  bring  er- 
iw*  Affirmed. 

Bdward  8.  Robert,  John  H.  OreraU,  and 
Franklin  A.  McConaugby,  tor  plaintiflB  In 
error.  Qea  W.  Wall  and  B.  W.  Pope^  tor 
defendant  in  error. 

RIGKI^  J,  TblB  case  eome^  to  this  eonrt 
<m  a  writ  of  error  to  review  the  record  made 
'  In  tile  drenlt  court  of  Perry  county,  where- 
in a  decree  was  entered  granting  an  Injunc- 
tion pursuant  to  the  prayer  ot  a  bill  filed 
by  Sample  G.  Parks  against  the  plalntlfls 
.  In  error,  praying  for  an  Injunction  and  that 
a  certain  ordinance  be  bdd  to  be  void. 

The  bill  was  filed  1^  Sample  Q.  Parka,  a 
taxpayer,  etc  on  flie  8th  day  of  July,  180^ 
and  was  brought  to  the  Movember  torm, 
1899,  of  the  circuit  court  ot  said  counQr*  mak- 
ing the  dty  ot  Duquoln,  Henry  A.  Keith, 
James  H.  Tompson,  and  the  Duquoln  Waters 
works  Company  parties  detoidabt  The  bill 
was  afterwards  amended,  making  the  other 
plaintiffs  in  error,  Breekenrldge  Jones,  the 
Mississippi  Yalley  Trust  Company,  and  the 
nnknown  holders  of  bonds  and  coupons  of 
the  Doqaoln  WatervoAs  Company,  parties 
defendant'  The  purpose  of  the  bill  was  to 
set  aside  and  declare  void  an  ordinance  of 
the  dty  of  Duquoln,  and  enjoin  the  collec- 
tion of  bonds  issued  thereunder,  on  the  ground 
that  it  Imposed  upon  the  dty  an  Indebted- 
ness In  the  sum  of  over  9118,000,  when  the 
dty  was  already  indebted  in  excess  of  B  per 
cent  of  the  assessed  valuation  of  Its  tax- 
able property.  The  bill  alleged  that  the  val- 
ue of  the  taxable  property  within  the  limits 
of  the  dty,  as  fixed  by  the  last  asseMment 
prevltnis  to  the  passage  of  the  ordinance,  was 
$248,264,  and  that  it  was  unlawful  for  the 
dty  to  incur  any  indebtedness  In  excess  of 
6  per  cent  of  said  amount;  to  wit,  112,413.20, 
and  that  the  existing  Indebtedness  of  the 
dty  at  the  time  of  the  passage  of  the  ordl* 
nanoe  was  mwe  tban  5  per  eeutt  that  the 
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sum  fixed  in  the  said  ordinance  was  greatly 
In  excess  of  a  fair  price  for  the  work  to  be 
done^  which  would  be  more  than  $35,000. 
An  amendment  to  the  bill,  filed  by  leave  of 
court  on  November  6,  1899,  alleged  that 
there  had  been  no  compliance  with  section 
267a.  c.  24,  Hurd's  Bev.  St  1899,  which  pro- 
vides that  in  case  of  the  purchase  or  leas- 
ing of  waterworks  the  question  must  be  first 
submitted  to  a  vote  of  the  people.  The  bill 
prayed  f appropriate  relief. 

At  the  November  term,  1889,  the  defend- 
ants filed  their  demurrer  to  the  bill.  Later, 
and  while  the  demurrer  was  pending,  a  peti- 
tion for  a  change  of  Yeune  from  presiding 
Judge  Hartzell  was  presented  on  behalf  of 
defendants,  whldi  petition  the  judge  grant- 
ed, and  entered  an  order  changing  the  venue 
to  some  other  Judge  of  the  drcuit  At  the 
Uay  term,  1900,  Judge  Burroughs  presiding, 
the  demurrer  was  partially  argued,  leave 
was  given  to  file  .written  arguments,  and  the 
matter  waa  taken  under  advisement  At  the 
November  term,  1900,  an  order  was  entered 
overruling  the  demurrer,  with  leave  to  an- 
swer by  January  1,  1901.  The  defendants 
answered  within  the  time  fixed,,  admitting 
the  passage  of  tbe  ordinance;  alleged  that  it 
was  valid;  denied  that  it  Invtdved  any  In- 
debtedness prohibited  by  the  Oonstitutlon; 
and  alleged  an  amendatory  ordinance,  etc. 
At  the  May  term  following;  the  amended 
bill  was  filed  making  the  new  parties  de- 
fendants, and  on  November  14th  a  general 
answer  was  filed  by  all  tbe  defendants,  ex- 
cept the  dty,  to  the  bill  as  amended.  The 
plaintiff  withdrew  his  exceptions  and  filed 
a  general  replication.  On  November  19th 
the  defendants,  except  the  dty,  moved  for 
a  continuance.  The  motion  was  dented,  and 
the  cause  heard  oa  the  toUowing  day,  No- 
vember 20th.  Att»  hearing  the  proota  and 
arguments  the  court  took  the  case  under  ad- 
visement and  on  Decemtm  21,  1901,  the  de- ' 
cree  was  rendered  granting  the  relief  prayed. 
A  petition  for  a  rehearing  was  filed  by  de- 
fendants, setting  forth  their  reasona  In  writ 
Ing,  and  said  petition  was  denied  by  tbe 
court 

Numerous  emns^  14  In  nnmbCT,  are  asslgo- 
ed  of  recwd,  but  only  two  of  tbo  errors  as- 
signed are  argued  by  counsel  t&r  plalntlfb 
In  error,  one  being  as  to  the  refusal  of  the 
court  to  grant  the  continuance  upon  motion 
and  affidavit  filed  In  supptort  of  the  said  mo- 
tion, and  the  other  error  argued  being  that 
the  court;  after  granting  the  change  of  ven- 
u^  proceeded  to  hear  tbe  cause  and  entered 
Its  decree^  The  other  enors,  not  bdng  ar. 
gued,  are  tiierefore  c<m^dered  abandoned. 

As  to  the  first  of  the  errors  above  men. 
tioned,  being  as  to  the  refusal  ot  the  court 
to  grant  a  continuance  nj^n  the  motion  and 
affidavit  in  support  thereof,  it  cannot  be  con- 
sidered by  us,  for  the  reason  that  the  affi- 
davit is  not  made  a  part  of  the  record  by  a 
eertlficato  of  evidence,  and  It  Is  not  thaa> 
fore,  before  us  for  consideration.  The  plain* 
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tiffs  In  error,  In  otHet  to  obtain  tbe  benefit 
of  the  affidavit  in  thla  coort,  should  bare 
made  tbe  same  a  part  of  the  record  by  the 
certificate  of  tbe  Judge  who  heard  tbe  cause 
In  the  circuit  court  This  was  not  done. 
The  aflldavlt  supporting  tbe  motion  for  a 
continuance  is  copied  by  the  clerk  In  the 
record  proper,  but  Is  not  Included  In  the 
certificate  of  evidence  signed  by  the  Judge, 
and  Is  not;  therefore,  properly  part  of  tbe 
record.  Tbe  certificate  of  the  Judge  attached 
to  the  record,  that  It  contained  all  tbe  evi- 
dence, is  not  sufficient  to  make  tbe  affidavit 
for  a  continuance  a  part  of  the  record  sim- 
ply because  such  affidavit  was  copied  into 
tbe  record  by  tbe  detk.  Heacock  v.  Hoa- 
mer.  109  III.  ZiS;  Lang«  v.  Heyer«  186  UL 
420,  63  N.  E.  173. 

As  to  tbe  other  error  relied  npon  by  plain- 
tiffs in  error,  namely,  tbe  fact  that  tbe  court, 
after  granting  a  change  of  venue,  proceeded 
to  bear  tbe  cause  and  entered  bis  decree 
therein,  it  may  be  said  tbe  plaintiffs  in  er- 
ror, when  the  cause  was  finally  tried,  did  not 
urge  the  disqoalffication  of  the  trial  Judge 
because  of  the  change  of  venue  that  bad 
previously  been  granted,  and,  as  frequently 
held,  If  a  pakty  seeks  or  obtains  a  change 
of  venue  from  one  of  tbe  Judges  of  tbe  court, 
and  afterwards  goes  to  trial  before  the  same 
Judge  without  objecting  that  tbe  Judge  is 
disqualified,  be  waives  the  point,  and  can- 
not urge  It  as  a  ground  of  reversal  on  ap- 
peal or  writ  of  error.  Johnson  v.  Von  Ket- 
tier,  66  lU.  63;  Flagg  v.  Roberts,  67  111.  466; 
Noyes  T.  K^m,  94  lU.  S21;  Sampson  t.  Peo- 
ple^ 188  III.  502,  00  N.  B.  427;  11  Bney. 
of  PI.  &  Pr.  782. 

Tbere  Is  no  index  to  the  abstract,  as  le- 
qolred  under  rule  14  of  this  court  (47  N. 
B.  vl),  which  reqnires  tbe  abstract  to  con- 
tain a  complete  Index,  alphabetically  arran- 
ged, giving  tbe  page  where  each  paper  or 
exhibit  may-  be  found,  etc.  This  Is  a  mat- 
ter  of  importance  to  this  court,  especially 
where  tbe  atwtract  Is  of  any  size,  as  in  this 
case,  and  should  not  be  overlooked. 

After  fall  consideration  of  this  case,  we 
find  no  error  vblcb  would  Justify  us  In  re- 
versing the  decree  of  tbe  circuit  coort.  and 
that  decree  la  according  afflnoed.  Decree 
affirmed. 

(207  lU.  56) 

GAGB  V,  CITY  OP  CHICAGO.* 
(Supreme  Court  of  IIISdoIb.   Dec.  16,  1003.) 

MCNICIPAL  CORPORATIONS— PUBLIC  IHPROVB- 
MENTS-ORIGIN-PETITION— BOARD  OF  PUBLIC 
IMPROVEMENTS  —  ACTS  OF  COUNCIL  —  MATE- 
BIAI^UAUTY  —  ORDINANCE  —  RESOLUTION 
—DESCRIPTION  OF  IMPROVEMENT. 

1.  SfDce  the  board  of  local  improTementB  of 
the  clt7  of  Chicago  has  exclusive  jurisdiction  to 
originate  a  scheme  for  local  improvemeDts  with- 
out petitiiH),  and  the  recommendation  of  an 
ordinance  to  the  <nty  conocil  for  an  improve- 
ment creates  a  conclusive  presumption  that  the 
board  acted  on  its  own  motion,  the  fact  that 
Um  eitj  council  ordered  the  board  to  submit  an 
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ordinance  for  the  paving  of  a  street  between 
certain  limits  with  asphalt,  after  which  th« 
board  submitted  such  a  resolution  with  the 
recommendatioo  that  the  improTement  be  mad^ 
did  not  show  tbat  the  improvement  originated 
with  tbe  city  council  instead  of  the  board  of 
local  improvements. 

2.  An  ordinance  providing  that  the  asphaltum 
to  be  uaed  for  paving  a  Htreet,  if  other  than 
that  obtained  from  Pitch  Lake,  should  be  equal 
in  quality  to  that  from  Pitch  Lake  for  paving 
purposes,  was  sutDcientlj  specific  as  to  quality 
of  material  to  be  used. 

8.  An  ordinance  for  the  improvement  of  a 
street  provided  that  the  curb  and  gutter  should 
be  back-filled  with  earth,  the  filling  to  be  4 
feet  wide  at  tbe  top  of  the  curb,  and  even 
therewith,  and  to  slope  down  at  tbe  rate  of  1^ 
feet  horizontal  to  every  vertical  foot;  that  the 
upper  surface  of  the  gutter  Hags  should  con- 
form to  the  surface  of  the  finiuhed  roadway, 
and  the  top  edge  of  tbe  curb  should  coincide 
with  the  ^rade  of  the  street,  which  was  fixed 
by  the  ordiiiance.  Held,  that  the  ordinance  con- 
tained tbe  necessary  data  for  determining  tbe 
depth  of  the  back-tilling,  and  tbe  earth  neces- 
sary to  be  used  therefor. 

4.  4  Starr  &  G.  Ann.  St  1B02,  pp.  151-103, 
c  24,  pars.  43.  44,  provide  that  an  ordinance 
for  public  improvement  must  prescribe  the  na- 
ture, character,  locality,  and  description  of  tbe 
improvement,  and  declare  that  the  resolation  of 
tbe  board  of  public  improvements  shall  prestnibe 
the  extent,  nature,  kind,  character,  and  esti- 
mated cost  thereof.  BM  that,  whwe  a  reso- 
lution stated  the  Improvement  as  required,  it 
was  not  objectionable  for  failure  to  describe  tbe 
same  with  the  minuteness  of  description  con- 
tained In  tbe  ordinance. 

Appeal  from  Cook  County  Coort;  O.  N. 
Carter,  Judge. 

Action  by  tbe  dty  of  Chicago  against  Hea- 
ry  H.  Gage.  From  a  Judgment  confirming  a 
special  aasesBment,  defendant  appeals.  Af- 
firmed. 

F.  W.  Becfcer,  for  amwllant  WllUam  U. 
Flndell  (Gbarlefl  M.  Walk«r»  Ooip.  OoniiMl, 
and  Ed^  Bronaon  Tobnai^  of  ooiuu^  fhr 
app^ee. 

BOGGB^J.  Tbfii  Isuiftppeal  fvomaiadt- 
ment  oonfirmlng  m  flpaelal  ainasmmt  levied 
nndw  tbe  provlalona  of  an  ordlaance  of  tbe 
dty  of  Chicago  providing  for  plastrafng  sob- 
walls,  eonstrocting  granite  coMroto  catteia, 
a  granite  concrete  oomblned  curb  and  gut- 
ter, grading;  and  paving  wltb  utdialt  North 
Wood  street  from  Klnide  street  to  West 
North  avenue. 

It  le  Insisted  that  tbe  scheme  for  the  im- 
provement of  the  street  was  not  originated 
by  tbe  bcnrd  ot  local  bnprorements.  In  No- 
vember, 1800,  tin  board  of  local  tanprore- 
mento  bad  onder  oonsldMntlon  tbe  advisa- 
bility of  recommending  to  tbe  dty  cobncU, 
for  adoption,  an  ordinance  providing  tor  pav- 
ing North  Wood  street  from  Cblcago  av«D0t 
to  Milwaukee  avenne  with  paving  brick.  Tbt 
board  of  local  Improvemmito  bad  ordered  tbat 
an  estimate  be  made  of  tbe  cost  of  Improving 
tbat  portion  of  the  street  wltb  btl^  While 
tbe  board  of  local  Improvemente  were  await 
tog  the  estimate  of  tbe  cost  of  paving  wltb 
ttflck.  tbe  dty  council  of  tbe  dty  adcwted  tbe 
following  order:  "Oonndl  Older  Nov.  1%  ISOOi 
Ordered  that  tbe  board  of  local  Improvemeflts 
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be  sad  tbfty  are  liereby  directed  to  prepare 
and  submit  to  this  council  an  ordinance  for 
paving  witb  asphalt  North  Wood  street  from 
Kinzle  street  to  North  avenue.  Presented 
hj  Messrs.  Bnlpua,  and  Maypole,  Stxauss, 
Lelninger,  Kunz,  aldermen  14tb,  16tb  and 
16th  wards.  Wm.  Loefler,  City  Clerk."  On 
the  13th  day  of  Angust.  1901,  the  board  of  lo- 
cal Improrements  entered  the  following  or^ 
der:  "On  the  recommendation  of  the  secre- 
tary the  preTious  order  for  an  estimate  for 
paying  with  brick  Wood  street  from  Chicago 
avenue  to  Milwaukee  avenue  was  rescind- 
ed, and  an  estimate  ordered.  In  compliance 
with  the  order  of  council,  for  paving  said 
street  with  asphalt,  from  Klnzle  street  to 
North  avenue."  Afterwards,  on  the  15th 
day  of  April,  1902,  the  city  council  adopted 
an  ordinance  presented  by  the  board  of  local 
Improvements  providing  for  the  paving  of 
North  Wood  street  for  the  distances  as  pre- 
scribed in  the  order  of  the  city  council,  and 
with  asphalt,  aa  prescribed  In  said  order. 

In  Walker  v.  Oity  of  Chicago,  202  iU.  S31. 
67  N.  m  869.  we  held  the  board  of  local  im- 
provements possessed  the  sole  power  to  orig- 
inate a  scheme  for  a  local  improvement; 
without  petition  and  of  Its  own  motion;  that 
the  city  council  had  no  power  to  direct  or  In 
any  way  control  the  board,  and  that  any  or- 
der or  resolution  of  the  city  council  ordering 
the  board  of  local  Improvements  to  prepare 
and  present  an  ordinance  for  an  improvement 
was  absolutely  void;  and  that  out  of  the  offi- 
cial action  of  the  board  of  local  improvements 
In  preparing  and  recommending  an  ordinance 
to  the  dty  council  for  an  improvement  arose 
a  conduidve  presumption  that  the  board  act- 
ed upon  Its  own  motion,  or  treated  the  resolu- 
tion of  tbe  city  coundl  as  a  mere  petition. 
That  ruling  Is  applicable  to  the  contention 
here  presented,  and  decides  It  adversely  to 
tbe  appellant. 

The  ordinance  provided  that  all  asphaltnm 
required  to  be  used  In  tbe  Improvement 
"shall  be  asphaltnm  obtained  from  Pitch 
Lake,  In  the  Island  of  Trinidad,  or  asphaltnm 
which  shall  be  equal  in  quality  for  paving 
purposes  to  that  obtained  from  Pitch  Lake, 
in  tbe  Island  of  Trinidad."  It  Is  objected 
that  the  ordinance  la  In  this  respect  uncer^ 
tain,  In  that  It,  to  quote  from  appellant's 
brief,  "gives  some  one  (not  named)  the  dis- 
cretion to  substitute  for  the  asphalt  specified 
another  and  dlfCerent  asphalt,  not  sped- 
fled,  and  clothes  him  with  authority  to  judge 
whether  It  Is  equal  In  quality  for  paving 
pmposes— a .  debatable  question,  upon  which 
mlnda  might  differ  according  to  their  Inter^ 
esta."  This  objection  is  without  force.  Tbe 
provision  In  the  ordinance  was,  no  doubt, 
Incorporated  therein  for  the  purpose  of  ob- 
▼latlDg  the  objection  which  was  found  fatal 
to  an  ordinance  under  consideration  in  Flsh- 
bnm  V.  (Hty  of  Chicago,  171  HI.  338,  49  N.  B. 
SS2,  3»  L.  R.  A.  482.  63  Am.  St.  Rep.  236. 
The  ordinance  nnder  consideration  in  the  case 
cited  reqnlied  that  '*tlie  cementing  material 


shall  be  a  paving  cement  pr^ared  from  refin- 
ed Trinidad  aspbaltum  obtained  from  Pitch 
Lake,  In  the  Island  of  Trinidad";  the  effect 
being,  as  we  there  pointed  out,  to  crcute  a 
monopoly  in  favor  of  the  corporation  which 
had  the  absolute  control  of  the  aspbaltum 
obtained  from  Pitch  Lake,  and  to  restrict 
competition  In  bidding  for  contracts  for  the 
construction  of  tbe  improvement.  We  there 
said  {page  343,  171  Ul.,'  page  533,  49  N.  E.,  39 
L.  H.  A.  482,  63  Am.  St  Rep.  iiaO):  "If  it  be 
the  judgment  of  tlie  city  council  that  tbe 
most  suitable  and  best  material  to  be  Msod 
in  any  contemplated  improvement  is  tlie 
product  of  some  particular  mine  or  quarry, 
or  some  substance  or  compound  which  is  In 
the  control  of  some  particular  firm  or  cor- 
poration, tbe  ordinance  might  be  so  framed 
aa  to  make  such  production,  substance,  or 
compound  the  standard  of  quality  and  fit- 
ness, and  to  require  that  material  equal  in 
all  respects  to  It  should  be  employed."  It 
is  urged,  however,  that  the  ordinance  under 
consideration  here  does  not  provide  that  the 
asphaltum,  If  other  than  that  obtained  from 
Pitch  Lake  Is  used,  shall  be  equal  In  all  re- 
spects to  tliat  from  Pitch  Lake,  but  only 
that  it  shall  be  "equal  in  quality  for  paving 
purposes.**  As  the  aspbaltum  was  to  be  nsed 
for  no  other  than  paving  purposes,  its  qual- 
ity and  fitness  for  such  purpose  was  all  tiiat 
need  be  considered.  Tbe  ordinance  did  not 
vest  In  the  contractor  or  any  other  person 
power  or  discretion  to  determine  the  quality 
of  asphaltum  to  be  used.  Tbe  ordinance  fix- 
ed tbe  standard  of  quality,  and  required  that 
tbe  material  to  be  used  should  be  equal  to 
that  standard.  In  HIntze  v.  City  of  Elgin. 
186  III.  251,  57  N.  K.  856,  an  ordinance  which 
provided,  "All  brick  to  be  used  shall  be  made 
of  pure  shale,  of  equal  quality  to  that  found 
In  Galesbn^,  Qlen  Carbon  and  Streator,  In 
the  state  of  IlUnots,  and  Canton,  In  tbe  state 
of  Ohio,"  was  held  to  be  sufficiently  specific. 

Nor  is  the  ordinance  uncertain  as  to  the 
depth  and  quantity  of  earth  with  which  the 
combined  curb  and  gutter  flags  were  requir- 
ed to  be  "back-filled.*'  Tbe  ordinance  pro- 
vided that  the  curb  and  gntter  should  be 
back-filled  with  earth;  the  filling  to  be  of 
the  width  of  4  feet  at  the  top  of  the  curb, 
and  even  therewith,  and  to  slope  down  at  the 
rate  of  1^  feet  horizontal  to  each  vertical 
foot.  The  ordinance  farther  provided  that 
the  upper  surface  of  the  gutter  fiags  should 
conform  to  the  surface  of  the  finished  road- 
way, and  the  top  edge  of  the  curb  sbould 
coincide  with  the  grade  of  said  Wood  street. 
Tbe  ordinance  also  fixed  the  grade  of  tbe 
street,  from  which  the  level  of  the  surface  of 
the  finished  roadway,  which  depended,  of 
course,  upon  tbe  conformation  of  the  ground, 
could  be  ascertained  with  certainty.  The  or- 
dinance contained  the  necessary  data  for 
determining  the  depth  of  the  back-filling, 
and  the  quantity  of  earth  necessary  to  be 
need  In  that  part  of  the  work. 

The  ordinance  provided  that  on  the  layer 
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of  Portland  cement  concrete,  6  Incbea  In 
thickness,  tbere  should  be  laid'a  binder  course 
of  broken  limestone  mixed  with  asphaltlc 
CMnent,  1^  inches  in  thickness,  and  tqjton  this 
a  wearing  surface  composed  of  carbonate  of 
lime  and  asphaltlc  cement  The  resolution  of 
the  board  does  not  specifically  mention  tbe 
binder  course  of  broken  limestone  or  the  wear- 
ing surface.  For  this,  reason  .It  Is  urged  the 
jmproTement  d»ciibed  In  the  ordinance  is  not 
that  described  In  Hie  resolution  of  tbe  board. 
An  ordinance  must  prescribe  the  nature,  char- 
acter, locality,  and  desorlptlon  of  the  Im- 
movement.  It  Is  not  required  that  the  reso- 
lution, shall  prescribe  the  "description  of  the 
improvement,**  bat  only  the  "extent,  nature, 
kind,  character  and  estimated  cost**  thereof. 
4  Btarr  A  0.  Ann.  St  1902,  pp.  Ifil-ISB,  c. 
21,  pars.  43,  44.  The  resolution  here  undor 
eondd^ratlon  answered  these  requirements  of 
the  statute,  and  more  minuteness  In  matter 
of  mere  desoSlptlra  in  the  resolution  was  not 
necessary. 

The  judgment  la  affirmed.  Jndgmrait  af- 
firmed. 

(2H  III.  US) 

BUMBOLD  T.  St7PRBME  COUNCIL  BOTAL 
LBAOUB.* 

(Buprenw  Oonrt  of  IlUnols.   Dee.  16,  1903.)" 

PRATORNAL  INSUHANOB—ACTION  ON  CBRTIVI- 
CATB— SUICIDB  —  EVIDBNCa  —  INSTRUCTIONS 
—BURDEN  OP  PROOF— FRATERNAL  SOCIETIES 
—EXEMPTION  FROU  OARNISHHENT— DUTIBB 
WHEN  QARNISHED. 

1.  In  an  atAion  on  a  fraternal  iniorance  cer- 
tificate the  defense  was  soldde,  and  as  a  motive 
therefor  defendant  assigned  an  Indebtedness  dae 
by  Insared  to  one  who  bad  advanced  him  money 
to  use  as  a  deposit  for  tbe  porpose  of  obtaining 
a  ctrntraet  Defendant  auo  proved  that  in- 
sored  did  not  In  fact  make  an  application  for 
the  contract  Plaintiff  then  offered  to  show 
that  the  contract  which  Insured  was  to  obtain 
was  obtained  in  the  name  of  another,  and  that 
the  money  was  deposited  to  obtain  that  con- 
tract, and  when  the  twod  therefor  was. given 
the  money  was  returned  to  that  other,  wbo  was 
a  brother*in-law  of  the  lender.  Held,  that  the 
court  properly  refused  to  permit  tbe  evidence 
nnlesB  plaintiff  would  also  undertake  to  show 
that  tbe  money  deposited  was  the  money  oh* 
talned  by  Insnrad  from  tbe  lender. 

2.  In  an  actbsi  on  a  fraternal  insnrance  cer- 
tificate* where  the  dsfense  was  suicide,  and  the 
verdict  of  the  coroner's  Jory  was  admitted  In 
evidence  In  substantiation  thereof,  an  Instraction 
that  the  coroner  was  a  public  officer,  acting  un- 
der the  sanction  of  ao  official  oath,  and  that  his 
Inquisition  was  competent  evidence  of  the  cause 
of  deatb,  and  riionla  be  considered  together  with 
all  the  other  evidence,  facts,  and  circamstances 
In  the  case,  althongh  it  was  not  conclusive,  was 
misleading,  argumentative,  and  onfalr  to  plain- 
tiff, but,  instead  of  stating  tbat  the  verdict  was 
not  conclusive,  tbe  court  should  have  instructed 
that  it  was  simply  evidence  that  might  be  con- 
sidered with  other  evidence;  nor  did  the  state- 
ment that  the  jury  should  consider  it  in  con- 
nection with  the  other  evidence,  facts,  and  d.T- 
cumstances  In  the  case  obviate  the  error. 

3.  In  an  action  on  a  fraternal  insurance  eer- 
tlficatev  where  the  defense  was  suicide,  an  in- 
stmction  twice  reiterating  tliat  in  determining 
the  cause  of  death  the  Jury  might  consider  aU 
the  drcnmstancea  "and  the  sbseace  or  presence 
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of  any  other  cause  of  death  than  snidde,"  es- 
pecially when  read  with  the  preceding  instruc- 
tiou,  which  gave  undue  prominence  to  the 
weight  of  the  verdict  of  the  coroner's  jury  as- 
signing suicide  as  the  cause  of  death,  was 
erroneous  in  at  least  indicating  that  the  aoaence 
of  evidence  showing  death  from  a  cause  other 
than  suicide  would  raise  a  presumption  in  tavor 
of  suicide. 

4.  Under  Hurd's  Bev.  Bt  1899,  n.  1033.  c  73. 
I  266,  ^vidlng  that  ben^ts  rendered  by  any 
fraternal  beneficiary  society  shall  not  be  liable 

to  attachment,  garnishment,  or  other  process, 
or  to  pay  any  debt  or  liability  of  a  certificate 
holder  or  beneficiar^r.  it  is  the  duty  of  a  fra- 
ternal insurance  society,  when  garnished,  to  bi- 
terjjiose  for  the  benefit  of  the  beneficiary;  and 
If  It  fails  to  do  so  it  cannot,  when  sued  on  the 
certificate,  set  oft  a  sum  paid  by  it  on  a  garnish- 
ment 

5.  Kurd's  Rev.  St.  1899,  p.  1033.  c.  73,  |  26S, 
exempting  fraternal  benefits  from  liability  on 
attachment  garnishment  or  other  process,  waa 
enacted  for  the  benefit  of  the  beneficiary,  and 
not  merely  to  protect  the  society  against  harass- 
ing suits,  and  giving  it  the  option  of  Interposing 
a^defense  or  suffenng  judgment 

Brror  to  An>eUato  Court;  First  Dlstxlct 
Actlra  by  Llaade  Bnmb(dd  against  tlw  Su- 
preme Gonncil  ot  Boyal  League.  From  a 
judgment  of  tlie  Appelate  Court  affirming 
a  Jodgmait  tor  defendant  (tor  oplnloii.  aee 
lOS  lU.  Apg.  696),  ^alntlfl  brings  emv.  Be- 
versed. 

Utt  Bros.,  tor  plaintiff  In  error.  Millard 
EL  Powers,  for  defendant  in  error. 

RICKS,  J.  This  Is  an  action  ot  aasiimp- 
slt  brought  by  plaintiff  In  error  on  a  ben- 
efit certificate^  naming  ber  as  beneflciary. 
Insuring  the  life  of  her  husband,  Harry  Rom- 
bold,  In  the  sum  of  H.00(^  Issued  by  defend- 
ant Iq  error,  a  fraternal  beneficiary  society 
organised  under  the  laws  of  Illinois.  Harry 
Rumbold,  on  the  28th  da:y  of  November.  1893, 
obtained  a  certmcata  for  $2,000  from  the 
defendant  society,  which  was  changed  to  $4»- 
000  on  tbe  IQth  of  September,  1894.  and  up- 
on which  this  suit  was  brought  Tbe  In- 
sured died  on  the  7th  day  of  July,  1887. 
Tbe  defendant,  by  special  plea,  set  up  tbe 
defense  of  suicide,  and  plaintiff  replied  tra- 
versing the  plea.  This  was  the  only  lastw 
In  the  case,  It  being  admitted  that  the  plain- 
tiff was  entitled  to  recover  f 4,000  and  Inter- 
est If  this  dtfense  failed,  and  but  $2,000 
If  It  was  established.  Defendant  tendered 
to  plaintiff  ¥2,000,  and  admitted  its  liability 
to  that  extent. 

To  sustain  the  defense  of  suicide,  evidence 
was  offered  by  the  defendant  in  error  show- 
ing that  about  half  past  12  o'clock,  on  the 
morning  of  July  7,  1897,  Harry  Bnmbold. 
the  insured,  was  foimd  lying  under  a  tree 
in  a  small  park  fronting  the  lake,  at  tbe 
comer  of  Fifty-Third  street  and  East  £nd 
avenue,  in  the  city  of  Chicago.  Four  police- 
men found  Bumbold  lying  there  uneonsdons. 
and  breathing  heavily,  and  took  bim  to  tbe 
Hyde  Park  Police  Station,  where  be  died 
■oon  afterwards.   He  waa  taken  ttience  to 
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the  mort^e,  and  a  post-siortem  examination 
and  C(Ht>ner's  Inquest  held.  Tbe  insured  waa 
39  years  of  age  at  tbe  time  of  bl&  death. 
He  was  married,  bid  fomlly  consisting  of 
himself,  Ms  wife,  and  boy  about  10  or  12 
years  of  age.  He  was  of  sober  habits,  and 
bis  family  relation  was  pleasant  He  had 
been  for  a  nnmber  of  years  connected  with 
the  garbage  department  of  the  city  of  Chi- 
cago, but  at  the  time  of  his  death  was  out 
of  employment,  and  had  recently  taken  the 
cItU  service  examination  witb  a  view  of 
again  entering  into  the  service  of  the  dty. 
He  was  subject  to  attacks  of  stomach  trouble 
which  sometimes  were  quite  severe,  and  un- 
fitted him  for  work  or  business  for  a  day  or 
two  at  a  time.  He  left  his  home  on  the  2d 
day  of  July,  and  went  down  to  the  city  hall, 
ostensibly  to  see  about  the  letting  of  certain 
garbage  contracts;  and  the  next  that  his 
family  knew  of  him  was  the  information 
that  he  was  at  the  police  station,  dead. 

The  cause  has  been  tried  three  times.  Two 
Terdlcts  were  for  the  plaintiff  In  error  for 
the  full  amount  of  the  policy,  and  interest 
New  trials  were  had,  and  the  verdict  in  the 
case  from  which  this  writ  of  error  is  prose- 
cuted was  for  12.000.  The  Appellate  Court 
for  the  First  District  affirmed  the  Judgment 
of  the  trial  court  and  by  writ  of  error  the 
case  is  brought  to  this  court 

The  errors  assigned  relate  to  the-  rejection 
of  evidence  offered  by  plaintiff  in  error  and 
the  giving  and  refusal  of  Instructions.  The 
coroner's  Jury  found  that  tbe  insured  came 
to  his  death  by  taking  carbolic  acid  with 
snlcldal  intent  A  post-mortem  examination 
was  made  by  Dr.  Elijah  Noel,  coroner's  phy- 
sician. He  made  an  autopsy,  but  did  not 
make  a  chemical  analysis  of  the  contents 
of  the  stomach  or  of  any  of  the  organs. 
He  testified  that  the  insured  died  from  car- 
bolle '  add,  and  that  it  was  his  Judgment 
that  about  two  ounces  had  been  token.  He 
described  the  symptoms  and  the  evidence 
that  led  him  to  the  conclusion  that  such  pol- 
Boil  was  the  cause  of  death.  He  relied  main- 
ly upon  the  physical  effects  shown  by  the 
throat  stomach,  heart  and  alimentary  canal, 
and  tbe  odor,  for  the  presence  of  carbolic 
acid.  Two  of  the  policemen  who  found  the 
Insured  lying  to  the  park  testified  for  defend- 
ant in  error,  but  neither  of  them  was  inquire 
ed  of  concerning  the  odor  or  presence  of 
carbolle  add.  while  the  other  two  police- 
men tratifled  on  behalf  of  plaintiff  in  error 
that  they  did  not  notice  any  smell  of  car^ 
bollc  add.  or  any  indications  that  such  drug 
bad  been  Ixken.  Mo  bottle  waa  found,  and 
.BO  message  or  other  writing  or  statement 
■was  left^y  the  insured  indicating  suicide. 
Two  physicians  tea  tilled  on  behalf  of  plain- 
tiff  in  error  that  creosol,  gulacol,  trlsol,  lysol, 
and  salol  were  all  substantially  of  the  same 
odor  as  carbolic  add,  and  that  they  produced 
the  same  effect  upon  the  stomach  and  gullet 
and  that  tb^  are  remedies  frequently  ad- 
ministered to  persons  suffering  with  stomach 


derangements.  Both  of  them  expressed  the 
opluiou  that  without  a  chemical  analysis  It 
could  not  be  told  whether  a  death  was  due 
to  tbe  use  of  carbolic  acid  or  not 

The  only  motive  attempted  to  be  shown  In 
support  of  the  theory  of  suicide  was  that  the 
insured  was  in  debt  in  small  sums,  not  to 
exceed  $100,  and  that  In  June  before  his 
death  he  had  obtained  from  a  Mrs.  Shannon 
$500,  which  he  represented  to  her  he  would 
use  as  a  deposit  in  a  proposed  bid  with  the 
dty  for  certain  garbage  contracts,  which. 
If  obtained*  would  enable  him  to  give  em- 
ployment to  the  teams  of  Mrs.  Shannoa  The 
contracts  were  let  about  the  2d  of  July,  but 
before  that  time  Mrs.  Shannon  appears  to 
have  become  uneasy  about  her  money,  as  It 
was  understood  that  the  money  should  be 
returned  to  her,  the  Insured  having  It  only 
for  the  purpose  of  making  the  preliminary 
deposit  If  be  obtained  a  contract  he  would 
enter  Into  bond,  and  the  money  would  be  re- 
funded; if  he  did  not  obtain  the  contract 
the  money  would  be  refunded,  and  in  either 
event  would  be  returned  to  Mrs.  Shannon. 
Mrs.  Shannon  sent  her  brother-ln-Iaw.  Mc- 
Aullffe,  on  two  occasions  prior  to  July  2d,  to 
see  the  insured,  and  demand  of  him  tbe  re- 
turn of  the  money,  but  in  each  Instance  he 
put  her  off  with  the  statement  that  the  con- 
tracts  were  not  yet  let  but  would  be  within 
a  few  days.  Defendant  In  error  also  proved 
by  a  witness  connected  with  the  garbage  de- 
partment that  the  Insured  did  not,  in  fact 
make  an  application  for  a  contract  The 
plaintiff  In  error  then  offered  to  show  that  a 
contract  for  the  particular  ward  that  the  in- 
sured was  to  obtain  for  Mrs.  Shannon  was 
obtained  in  the  name  of  McAullffe,  and  that 
1600  was  deposited  to  obtain  that  contract 
and  when  the  bond  was  given  the  $500  was 
returned  to  McAullffe;  Tbe  court  refused  to 
permit  this  testimony  unless  counsel  for 
plaintiff  in  error  would  also  undertake  to 
show  that  tbe  $500  deposited  on  the  McAu- 
llffe bid  was  the  money  obtained  by  the  In- 
sured from  Mrs.  Shannon.  Plaintiff  in  error 
could  not  do  this,  and  the  evidence  was  ex- 
duded,  and  exception  taken,  and  this  ruling 
is  now  urged  as  error.  We  think  it  was  not 
error  to  exclude  this  evidence.  The  Insured 
was  not  to  have  the  $500  in  the  event  that 
the  contract  waa  obtained,  but,  whether  ob- 
tained or  not  the  $500  was  to  be  returned  to 
Mrs.  Shannon,  and  the  mere  fact  that  Mc- 
Aullffe applied  for  a  contract  and  put  up  the 
deposit  of  $500  and  obtained  the  contract 
and  withdrew  the  deposit  so  made  by  blm 
upon  entering  Into  the  necessary  bond,  did 
not  tend  to  show  that  the  $500  used  by  Mc- 
Aullffe was  the  money  received  by  the  In- 
sured from  Mrs.  Shannon;  and  that  was  the 
whole  point  to  the  evidence  so  far  as  It  was 
offered  by  plaintiff  in  error.  McAullffe  was 
a  witness,  and,  if  plaintiff  in  error  believed 
he  had  the  $600  Bumbold  received  from  Mrs. 
Shannon,  he  should  have  been  asked  about  11 
on  croBS-euminatlon,  but  was  not. 
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Snffldent  Iiai  been  stated  to  sbow  tiiat 
upon  the  facta  of  tbe  case  it  waa  a  very 
close  one.  and  It  la  the  nnlform  rule  tbat, 
wbere  tbe  evidence  la  conflicting,  and  the 
case  close  oc  doubtfnl,  it  is  highly  essential 
tbat  the  jury  shall  be  accnrately  ins^cted. 
As  we  hare  said,  the  verdict  of  the  coroner's 
jury  waa  admitted  In  evidence,  and  the  fol- 
lowing instrnction  relating  to  It  waa  given  at 
the  request  of  defendant  in  error:  "The  Jury 
aK  instructed  that  the  coroner  la  a  public 
<a&cer,  acting  under  the  sanction  of  an 
clal  oath  in  the  discharge  of  a  public  du^ 
enjoined  by  law,  and  that  tiie  inquisition  of 
a  coroner  and  Jjnzy  Is  competent  evidence 
tending  to  prove  the  cause  of  death  which 
appears  upon  the  face  of  the  inquisition.  If 
the  Jury  beHeve  trom  the  evidence  tbat  the 
coroner  of  Cook  county  bdd  an  tnqnest  over 
the  remains  of  Harry  Rumbold  fbr  the  pur- 
pose of  ascertaining  tbe  cause  of  his  death, 
and  rendered  a  finding  and  verdict  as  to  the 
cause  of  such  deatii,  tlie  Jury  are  Instructed 
ttiat  tiiey  ahould  consider  such  finding  and 
verdict  of  tiie  coroner  and  Jury,  together  with 
all  the  other  evidence,  facts,  and  circumstan- 
ces In  the  case,  wh«i  you  are  determinix^  tbe 
question  whether  or  not  Harry  Rumbold 
committed  suicide.  The  finding  a£  the  coro- 
ner's Jury  or  inquest  is,  however,  not  conclu- 
sive upcm  you  in  determining  the  cause  of 
death."  We  regard  this  instructioB  as  mls- 
leadlxig,  argumentative,  and  unfair  to  plain- 
tiff in  error.  While  it  is  true  that  the  corona 
is  a  public  officer,  and  acta  under  the  sanction 
of  an  official  oath  in  discharging  duties  en- 
Joined  upon  bim  by  law,  there  la  nothing  that 
the  coroner  did  that  was  before  the  Jury. 
All  that  was  admitted  In  evidence  was  the 
verdict  of  the  coroner's  Jury,  and,  while  It 
would  have  been  proper  to  have  told  tlie  Jury 
by  an  instruction  that  the  verdict  of  the  cor- 
oner's Jury  could  be  considered  by  them  In 
determining  tbe  nature  and  cause  of  death. 
It  should  have  stated  that  In  very  idmple  lan- 
guage, and  have  coupled  with  it  the  state* 
ment,  not  that  it  waa  not  conclusive,  as  is  the 
conclusion  of  the  instruction  here,  but  that  it 
was  simply  evidence  that  ml^t  be  consid- 
ered with  other  cfvldenee.  As  we  interpret 
the  instruction,  it  In  effect  tells  the  Jury  that, 
while  the  verdict  Is  not  conclusive,  it  comes 
under  tbe  sanction  of  the  official  oath  of  an 
officer  in  the  discharge  of  his  duty,  and  Is  of 
a  very  high  class  of  evidence.  We  think  tbe 
court  had  as  well  said  to  the  Jury  tbat,  while 
the  law  does  not  make  the  verdict  of  ttie  cor- 
oner*a  Jury  conclusive  upon  the  question  be- 
fore them,  the  court  regards  It  as  very  strong 
evidence  of  the  matters  contained  In  It  The 
vice  of  the  instruction  Is  not  relieved  by  tell- 
big  the  Jury  that  they  should  consider  It  In 
connection  with  the  other  evidence,  facts,  and 
circumstances  In  tbe  case. 

In  another  Instruction  given  for  d^endant 
In  error  the  jury  were  told:  "When,  In  a 
case  aueb  aa  this,  the  cause  of  a  person's 
death  la  the  subject  of  inqniiy,  tben  whether 


or  not  death  was  oceaaloned  by  suicide  or 
some  other  cause  need  not  neceaaarlly  be 
proven  by  the  testimony  of  an  eyewitness, 
but  may  be  established  by  drcumstantlai  ev- 
idence^ auch  as  the  location  and  circumstan- 
ces surrounding  the  finding  of  the  ponon  at 
or  immediately  before  the  time  of  deatb. 
tbe  condition  of  tbe  body  and  oiipna  theratrf 
after  death,  the  absence  or  presence  In  any 
of  tbe  organs  of  any  deatb-produdng  sab- 
stance,  as  to  wheth^  or  not  suffident  to 
produce  death,  and  tlie  absence  or  preBcmoe 
of  any  other  cause  of  death  than  nddde; 
and  In  Uils  case  it  Is  the  duty  of  the  Jtixy 
to  determine  whether  or  not  tlie  decedent, 
Harry  H.  Rumtxdd,  died  by  suicide,  and  to 
consider  all  the  testimony,  facta,  and  eta- 
eomstances  in  evidence,  and  from  all  sncb 
testimony,  facts,  and  drcumstances.  Includ- 
ing tbe  absence  or  presence  ot  any  evldenci^ 
facts,  or  clrcnm8tan<!es  tending  to  show  death 
from  any  other  caus^  determine  irtieaier  or 
not  the  decedent  came  to  his  deatii  by  sol- 
Gide;  and  If  they  believe,  from  the  prepim- 
'  deranee  of  the  evidence,  that  be  came  to  liia 
death  by  suicide^  then  to  render  a  verdict 
In  favor  of  the  plaintiff  for  92,000;  and  w 
more."  Tbis  iiuitructlon  would  convey  to 
the  Jury  tbe  Idea,  aa  we  think,  that  Ccam 
the  finding  of  the  Insured  in  the  condition 
shown  by  the  evidence  and  the  circumstan- 
ces suirftuodlng  it  the  presumption  ot  sui- 
cide followed,  and  that  in  'considering  tbe 
evidence  the  juty  must  take  into  conald«»- 
tlon  the  absence  or  iH«scnce  of  any  other 
cause  of  death  than  suicide.  Thia  last  Idea 
is  twice  expressed  hi  tbe  Instruction.  Tbe- 
law  Is,  of  course,  well  settled  that  snldde 
is  not  presumed,  but  that  the  presumption 
is  death  from  natural  or  ocddeutal  causes 
rather  than  suicide;  and  an  instmetlon  tbat 
makes  the  test  the  presence  or  absence  of 
some  other  cause  than  anldde'  would  seem 
to  be  a  reversal  of  the  tost  Defendant  txk 
enoT  had  the  afllrmatlve  of  tbe  Issue  tltat 
the  Insured  came  to  his  death  by  suicide^ 
and  yet  by  tbe  Instruction  as  given,  tbe 
jury  were  practically  told  tbat  the  absence 
of  evidence  showing  death  from  a  cause  oth- 
er than  suicide  would  raise  a  presumption 
In  favor  of  anlelde.  .  The  law  never  pre- 
sumes the  existence  ot  a  fact  which  must 
be  affirmatively  ahown  from  the  mere  ab- 
sence of  fiicts  showing  the  native.  Coop- 
Itn^  this  Instruction  with  the  Instruction  and 
comment  of  the  court  as  touching  the  char- 
acter of  the  coroner's  verdict  it  would  seem 
that  Oie  natural  effect  upon  tiie  mind  of  tlie 
Jury  would  be  that  the  verdict  of  the  coi^ 
oner's  jury  being  of  such  high  charactw, 
although  not  conclusive;  In  the  absence  of 
a  preponderance  of  the  evidence  showing 
some  other  cause  of  death  tlian  suicide,  tbey 
would  be  warranted  In  concluding  tbat  tfae 
insured  came  to  his  deatb  from  suicide. 
These  instructions  we  regard  as  wholly  prej- 
udicial to  the  rights  of  plalntifl!  In  error  un- 
der the  circumstances  suironndlng  tills  caae; 
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ftjid  ttie  glrliig  ot  them  as  aneh  emr  aa  must 
work  a  Teveraal  of  the  case. 

After  proof  of  death  had  been  filed  with 
defendant  In  error,  and  it  had  made  a  tender 
to  plaintiff  In  error  of  $2,000,  which  It  claim- 
ed to  be  the  limit  of  Its  UablUty.  defendant 
In  error  was  gamlahed  by  one  Ijandon,  the 
former  attorney  of  plaintiff  In  error,  and  anf- 
fered  Judgment  of  garnishment  to  go  against 
it  to  the  extent  of  $180;  and  it  offered  said 
Jndgmrat  as  a  set-off  or  cre^t  In  the  case 
■t  bar.  This  was  objected  to,  and  the  heai^ 
Ing  reserved  by  the  court  until  the  enterlnf 
of  the  Judgment.  Upon  the  final  hearing 
the  trial  coort  refused  to  allow  defendant 
In  error  credit  for  the  amount  of  this  gar- 
nlshmMit.  and  defendant  in  error  assigns 
cross-enor  upon  such  refusal.  By  section  9 
of  the  act  of  June  22,  1893,  relating  to  the 
organizatloD  and  management  of  fraternal 
beneficiary  societies,  It  is  provided;  "The 
money  or  other  benefit,  ebarlty,  relief  or  aid 
to  be  paid,  provided  or  rendered  by  any 
■odety  authorized  to  do  business  under  this 
act  shall  not  be  liable  to  attachment  by 
trustee,  garnishee,  or  other  process,  and  shall 
not  be  seised,  takm,  appropriated  or  applied 
by  any  legal  or  equitable  process,  or  by  op- 
eration of  law,  to  pay  any  debt  or  liability 
of  a  certificate  holder,  or  of  any  beneficiary 
named  in  a  certificate,  or  of  any  person  who 
may  have  any  right  thereunder."  Hnrd's 
Rev.  St.  1899,  p.  1033,  c.  73,  S  266.  The  de- 
fendant In  error  Is  a  fraternal  insurance  or- 
ganization, organized  under  the  act  of  which 
the  above  section  is  a  part.  The  law  is  set- 
tled that  it  is  the  duty  of  a  garnishee  to  In- 
terpose, for  the  benefit  of  the  jodgment  debt- 
or, any  exemption  of  the  fund  that  may 
exist  in  favor  of  the  Judgment  debtor.  Chi- 
cago ft  Alton  Ballroad  Oo.  v.  Bagland,  84 
ZU.  876;  Chicago,  Rock  Island  &  Fadflc 
Railway  Co.  v.  Mason,  11  111.  App.  525; 
Welker  v.  'Hlnze,  16  UL  App.  326.  It  was 
clearly  the  dnty  of  defendant  in  error  to 
bare  interposed  the  plea  of  the  above  statute 
when  the  fond  in  its  hands  belonging  to 
plalntttf  in  nrror  vu  soii^t  to  be  reached 
by  garnishment 

Defendant  In  error  urges  that  the  statute 
la  only  designed  to  protect  the  society  against 
harassing  suits,  and  that  it  was  at  the  op> 
tlon  of  the  society  to  Interpose  the  defense 
or  suffer  judgment;  that  the  statute  is  not 
one  of  general  exemption  for  the  benefit  of 
the  p<dlcy  holder  or  a  beneficiary  named  In 
the  policy;  and  cites  iu  support  of  this  con- 
tention Martin  v.  Martin.  187  III.  200,  &8 
N.  Bl  230.  We  think  this  View  of  the  stat- 
ute entirely  too  narrow,  and  that  the  case  ctt> 
ed  does  not  support  it  In  Martin  v.  Mar- 
tin the  benefit  fund  had  been  paid  by  the 
society  to  the  agent  of  the  beneficiary,  and 
while  in  his  hands  It  was  garnished.  In  the 
latter  case  we  said  (page  201,  187  IIU  page 
231,  58  N.  B.):  "It  Is  clear  that  such  money 
is  exempt  before  It  is  paid  by  the  society, 
and  that  the  society  itelf  cannot  be  gap-. 
69N.B.-3S 


nishcd  for  such  demanda.  Tlie  language  of 

the  statute  seems  to  confine  the  exemption, 
so  far  as  applicable  to  a  case  of  this  charac- 
ter, to  money  to  be  paid,  and  not  to  extend 
It  to  money  after  it  has  been  paid."  The 
court  did  not  or  In  nfostng  to  alloir  credit 
for  this  amount 

For  the  reasons  stated,  the  Judgments  of 
the  Appellate  Court  and  the  superior  court 
of  Cook  county  are  reversed,  and  the  cause 
Is  remanded  to  the  superiOT  court  of  Cook 
county  for  such  further  proceedings  u  to 
law  and  Justice  may  aK>»tain. 

Reversed  and  remanded. 


(in  N.  y.  306) 

KIDBFFB  et  oL  v.  THIRD  NAT.  BANK  OF 
SYRACUSB  et  al. 

(C^ourt  of  Appeals  of  3f  ew  York.  Jan.  29, 190A.)' 

JUDQB-DISQUALI  PI  CATION-CAUSE  OR 
MATTER. 

1.  Code  C!t.  Proc.  8  46,  forbidding  a  Judge 
to  sit  or  take  part  ia  the  dedaion  of  a  "cause  or 
matter"  in  which  he  has  beeu  an  attorney  or 
counsel,  refers  only  to  actions  or  special  pro- 
ceedings Iq  n-bich  a  Judge  mi^rht  take  part,  the 
word  "cause"  meaning  a  cause  of  action,  and  the 
word  "matter'*  referring  to  some  Jvdidal  nro' 
ceediog  which,  under  the  Code,  is  included  in 
special  proceedings  for  tbe  euforcemeot  of  cItU 
rights. 

2.  Where  in  an  action  on  a  note  brought  by 
a  firm  of  lawyers  a  Judgment  was  rendered, 
and  the  judfiment  was  partly  satisfied,  aud  the 

attorueya  were  paid,  the  relation  of  attorney  and 
client  hetween  them  and  the  plaintiff  was  at  an 
end,  and  when  thereafter  the  firm  was  dissolv- 
ed, and  a  member  of  the  firm  was  appointed  as 
ju^ge,  and  retained  no  connection  with  or  inter- 
est in  the  business  of  tne  firm,  be  was  not  dis- 
qoalified  from  hearing  the  subsequent  action, 
brought  by  another  attorney,  to  enforce  a  re- 
Bnltiog  trust  in  property  held  for  tbe  benefit  of 
one  of  the  Judgment  debtors,  on  the  ground  that 
be  was  disqualified,  under  Code  Civ.  Proc.  i  46, 
where,  though  he  consliactiTely  appeared  in 
the  first  action,  he  was  never  consulted  in  ref- 
erence thereto,  and  performed  no  serrices  there- 
in. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Fourth  D^rtment 

Action  by  Arthur  J.  Keeffe  and  otbers 
against  the  Third  National  Bank  of  Syra- 
cuse and  others.  From  a  Judgment  of  the 
Appellate  Division  (80  N.  T.  Supp.  1138)  af- 
firming a  Judgment  tor  defendants,  plain- 
tiffs appeal.  Afllrmed. 

This  action  was  to  set  aside  and  vacate . 
a  Judgment  recovered  In  March,  1900,  where- 
in the  defendant  the  Tbiri  National  Bank 
was  plaintiff  and  the  plaintiffs  In  this  ac- 
tion, with  others,  were  defendants,  entered 
upon  a  decision  rendered  by  Mr.  Justice 
Blscock,  after  a  trial  before  him  at  Special 
Term.  68  N.  Y.  Supp.  1049.  In  March, 
1891,  the  Third  National  Bank  retained  the 
firm  of  HlBcock,  Doheny  &  Hiscock  to  bring 
an  action  upon  two  promissory  notes  owned 
and  held  by  It  made  by  the  Syracuse  Fibre 
Ware  Company  to  the  order  of  Torry.  treas- 
urer, and  Indorsed  by  John  O.  Keeffe  and 
Oatheilne  L.  Keeffe.  Tbey  caused  a  sum 
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mona  tnd  Twlfled  tsomplalnt  to  be  seired 
upon  the  defendants  John  C.  Keeffe  and 
Catherine  L.  Kee£Ce  and  the  Syracuse  Flhre 
Ware  Company.  None  of  the  defendant* 
appeared  or  answered,  and  on  the  30th  of 
April,  1891f  Judgment  by  default  was  enter- 
ed against  them.  On  that  day  said  atto]> 
neys  duly  Issued  an  ezetrutlon  on  such  judg- 
ment, which  was  returned  unsatisfied  ex- 
cept as  to  the  sum  of  $580  collected  thereon. 
Thereafter,  and  within  one  year  from  the 
entry  of  the  judgment,  the  bank  paid  said 
attorneys  In  full  for  their  services  In  such 
action,  and  the  relation  of  attorney  and 
client  ceased,  and  was  finally  terminated. 
When  that  action  was  brought,  the  justice 
who  tried  the  case  was  a  member  of  that 
firm,  but  was  not  consulted  In  reference 
thereto,  or  In  reference  to  the  action,  judg- 
ment or  proceedhigs  had  therein,  and  gave 
no  advice  and  pecformed  no  services  In  re- 
spect to  the  same.  In  November,  1896,  he 
was  duly  elected  a  justice  of  the  Supreme 
Court,  entered  upon  his  duties  as  such  Jan- 
uary 1,  1897,  and  is  still  such  Justice.  It 
was  before  him  the  action  brought  by  the 
Third  National  Bank  against  Arthur  J. 
EeeCTe,  Lewis  A.  Hawley.  John  C.  Keeffe, 
Catherine  L.  Keeffe,  Syracuse  Fibre  Ware 
Company,  Syracuse  Land  &  Steamboat  Com- 
pany, and  Syracuse  Rapid  Tran^t  Railway 
Company  was  tried.  The  firm  of  Hlscock, 
Doheny  &  Hlscock  was  dissolved  just  prKn* 
to  Justice  Htscock's  entry  upon  his  duties 
as  such,  and  the  latter  has  had  no  Interest 
in  said  firm  or 'Its  business,  or  any  codnec- 
tlon  therewith,  since  Its  dissolution.  Nor 
was  said  firm  In  any  way  connected  with  or 
Interested  in  the  second  action,  directly  or  In- 
directly. No  question  as  to  any  diSQuall- 
flcatton  on  the  part  of  the  trial  Justice  was 
raised  upon  the  trial  of  that  action,  or  until 
It  reached  the  Court  of  Appeals.  The  plaintiffs 
in  this  case  made  a  number  of  motions  in 
that  suit  before  the  same  Justice,  obtained 
several  .orders  upon  which  they  acted  and 
under  which  they  received  eabstantlal  ben- 
efits, and  they  also  have  received  substantial 
benefits  under  the  judgment  they  now  seek 
to  set  aside.  At  the  time  <^  the  trial  the 
plaintiffs  in  this  action  were  fully  aware  of 
all  the  facts  as  to  Justice  Hiscock's  relation 
to  the  firm  of  Hlscock,  Doheny  &  Hlscock,  as 
.  to  the  Judgment  obtained  by  that  firm  and 
the  execution  issued  thereon,  but  in  no  way 
objected  or  even  suggested  at  the  Special 
Term  that  the  said  Justice  was  disqualified, 
and  in  no  way  questioned  the  Jurisdiction  of 
the  court  as  thus  constituted.  The  Judg- 
ment in  that  action  was  afl3rmed  by  the  Ap- 
pellate Division.  There  was,  however,  no 
evidence  given  therein  as  to  the  relation  of 
said  justice  to  the  firm  of  Hlscock,  Doheny 
ft  Hlscock,  but  the  same  question  which  is 
presented  npon  this  appeal  was  argued  in 
the  Court  of  Appeals  by  the  appellants  In 
that  case,  where  the  Judgment  was  affirmed. 
UpcHi  the  trial  ot  this  action  the  Special 


Term  dismissed  the  coiiu>lalnt.  as  appeal 
was  tak^n  to  the  Appellate  DlvlaioD,  where 
it  was  uoanlmoualy  affirmed,  and  from  tbat 
judgment  the*  plaintUb  bare  appealed  to 

this  court 

Louis  Marshall,  for  appellants.  George 
W.  CKBrien,  for  respondents  Third  Nat  Bank 
of  Syracuse  and  others.  Jamea  S.  Thorn,  for 
respondent  Syracuse  Fibre  Ware  Co. 

MARTIN,  J.  /after  stating  the  facts).  The 
only  question  presrated  vifioa  this  appeal  la 
whether  the  trial  Justice  was  disqualified  to 
hear  and  determine  the  case  resulting  in  the 
Judgment  which  this  action  was  brought  to 
vacate  and  set  aside.  The  appellants'  claim 
tbat  he  was  thus  dlsqualifted  is  based  solely 
upon  the  provisions  of  section  40  of  the  Code 
of  Civil  Procedure,  which  forbids  a  judge 
to  set  or  take  part  In  the  decision  vt  *^  cause 
or  matter"  in  which  he  has  been  attorney 
or  counsel. 

The  first  question  arises  as  to  the  meaning 
which  should  be  given  to  the  words  "cause 
or  matter,"  as  used  in  that  section.  When 
we  examine  the  Code,  we  find  tirnt  all  Judicial 
proceedings  are  divided  Into  actions  and  spe- 
cial proceedings.  An  action  la  then  defined 
as  an  ordinary  prosecution.  In  a  court  of  Jus- 
tice, by  a  party  against  another  party,  for 
the  enforcement  or  protection  of  a  right  the 
redress  or  prevention  of  a  wrong,  or  the 
punishment  of  a  public  offense;  and  "every 
other  prosecution  by  a  party,  for  eitbee  of 
the  purposes  specified,"  is  declared  to  be  a 
special  proceeding.  Sections  3333,  3334.  In 
the  light  of  these  provisions  It  seems  quite 
clear  that  the  words  "cause  or  matter,"  in 
section  46,  were  int^ded  to  refer  only  to  ac- 
tions or  special  proceedings  In  which  a  judge 
might  sit  or  take  part  the  word  "caused' 
meaning  a  cause  of  action,  and  the  word 
"matter"  referring  only  to  some  Judicial  mat- 
tw  or  proceeding,  and  under  the  Code  la  in- 
cluded in  special  proceedings  for  the  enftnce- 
ment  of  civil  rights.  Indeed,  so  generally  has 
the  word  "matter"  been  regarded  as  descrip- 
tive of  a  special  proceeding,  that  in  entitling 
a  proceeding  of  that  character  fbe  word  "mat- 
ter" Is  universally  employed.  Moreow,  It  la 
evident  that  a  judge  or  justice  caimot  ai 
such,  sit  in  or  take  part  in  the  judicial  de- 
cision of  any  matter  which  Is  not  either  an 
action  or  special  proceeding,  as  all  legal  pro- 
ceedings are  Included  In  one  or  the  other. 
Hence  the  ultimate  and  precise  question  im- 
sented  Is  whether  the  trial  justice  acted  as 
attorney  or  counsel  In  the  actkm  which  be 
beard  and  decided.  Obrlous^  not  Fbit 
an  action  was  brought  upon  certain  notes 
owned  and  held  by  the  defendant  the  ThM 
National  Bank,  by  a  firm  of  lawyers  of  which 
the  justice  was  a  member.  Judgment  was 
obtained  by  defauK.  Elzecutlon  was  issoed 
thereon,  and  returned  partly  unaatlsfled. 
The  attorneys  wctc  then  paid,  and  the  reli- 
tton  of  attorney  and  client  between  the  de- 
fendant bank  and  anCb  Una  wu  pecmuwfr 
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I7  dIssolTed.  After  the  lapse  of  five  or  six 
years  a  second  action  was  brought  by  anoth- 
er attorney,  the  purpose  of  which  was  to  en- 
force a  resulting  trust  In  certain  property 
held  for  the  benefit  of  one  of  the  judgment 
debtors.  Thus  when  the  latter  action  was 
commenced,  not  only  had  the  defendant's  at- 
torneys In  the  first  action  ceasfed  to  be  snch, 
but  they  had  also  ceased  to  hare  any  Intei^ 
est  therein.  The  judgment  In  the  first  ac- 
tion was  concluslTe  upon  the  parties,  and 
the  original  cause  of  action  was  merged  In 
It.  That  action  baring  been  terminated.  It 
Is  obTioua  that  the  trial  justice  did  not  sub- 
sequently ait  in  or  take  part  In  its  decision, 
as  the  judgment  was  absolutely  final,  and  no 
farther  action  of  any  kind  was  ev&t  taken  In 
that  case.  The  only  cause  In  which  it  Is 
even  claimed  that  the  justice  had  acted  as 
attorney  or  counsel,  constructively  or  other- 
wlse^  was  the  flrs^  which  terminated  years 
before  he  was  elected.  While  it  is  true  that 
the  second  action  was  bronght  in  aid  of  the 
jndgm^t  obtained  in  the  first,  yet  it  was  an 
entirely  Independent  and  separate  action.  In 
which  the  parties  were  not  the  same,  and  the 
purpose  of  which  was  different.  The  issues 
In  the  two  actions  were  essentially  unlike. 
In  the  first  the  sole  question  was  whether 
the  defendants  were  indebted  to  the  plalnUffs 
in  the  amount  stated  In  the  complaint,  and 
that  was  conclusively  settled  by  a  final  Judg- 
ment, and  the  litigation  In  that  suit  was  end- 
ed. In  the  second  the  Issue  was  whether  the 
money  or  property  of  one  of  the  judgment 
debtors  had  been  employed  In 'the  purchase 
of  or  invested  In  the  property,  the  title  tn 
which  had  been  taken  in  the  name  of  anotb* 
er,  so  that  under  the  statute  a  trust  resulted 
In  fBTor  of  the  judgment  creditor.  The  first 
cause  of  action  was  independent  of  ttie  sec- 
ond, although  the  judgment  therein  became 
an  incident  thereto,  and-  Its  extstence  was 
necessary  to  Its  maintenance.  As  to  the  Issue 
In  the  last  action.  It  is  perfectly  clear  that  the 
trial  justice  had  given  no  advice  or  counsel, 
either  directly  or  by  representation.  Thus 
it  Is  obTlotJS  that  neither  be  nor  his  partners 
had  acted  as  attorney  or  connsel  In  the  cause 
or  matter  In  which  he  sat,  and  hence  this 
case  does  not  fall  within  the  provisions  of 
section  46. 

The  contention  of  the  appellants  is  that, 
as  the  general  purpose  of  the  first  action  was 
to  collect  the  defendant's  debt,  and  as  the 
aeoond  action  was  In  furtherance  of  the  same 
purpose,  they  should  be  regarded  as  but  one 
action,  and  as  falling  within  the  Inhibition 
of  section  46.  The  Infirmity  of  that  conten- 
tion lies  In  the  fact  that  snch  is  not  tiie  lan- 
guage of  the  statute.  The  statute  prohibits 
a  Judge  from  sitting  in  a  case  In  which  he 
bas  been  attorney  or  counsel,  but  does  not 
prohibit  him  from  presiding  upon  the  trial  of 
an  action,  although  its  general  purpose  may 


be  similar  or  the  same  aa  In  some  case  where 
be  had  acted  as  attorney  or  counsel.  Cer- 
tainly the  language  of  section  46  does  not 
jMBtity  the  appellants'  claim.  Thus  It  is  man- 
ifest that  the  facts  In  this  case  do  not  bring 
it  within  the  literal  provisions  of  the  stat- 
ute. Nor  was  It  within  its  spirit  and  pur- 
pose. The  evident  object  of  the  statute  was 
to  prevent  a  Judge  from  sitting  in  a  case  In 
which  he  had  previously  acted  as  attorney 
or  counsel.  In  this  case  It  was  expressly 
found  that  the  justice  was  never  consulted, 
even,  in  reference  to  the  original  action,  and 
that  he  did  not  give  any  advice  or  perform 
any  services  therein  or  In  relation  thereto. 
Hence  it  Is  apparent  that  he  did  not  actually 
act  as  attorney  or  counsel  therein  within  the 
spirit  of  section  46.  But  he  must  be  regard- 
ed aa  having  constmcttvely  appeared  In  the 
first  action,  and  would  have  been  legally 
disqualified  from  sitting  In  or  deciding  it,  al- 
though he  had  never  acted  as  attorney  or 
connsel  therein  except  by  representation 
tiirough  the  firm.  This  disqualification  was 
technical,  and  arose  only  under  the  literal 
provisions  of  the  statute,  although  perhaps 
not  within  Its  spirit  or  purpose.  But  In  the 
second  action  he  bad  never  appeared  either 
by  representation  or  otherwise,  and  hence 
was  not  disqualified  under  the  letter  of  the 
statute.  Nor  was  his  action  within  its  spirit. 
There  was  neither  claim  nor  pretense  that 
the  trial  justice  gave  any  counsel  or  acted 
as  attorney  In  the  case  actually  tried  before 
him,  or  that  hla  method  of  trial  vras  other- 
wise than  eminently  fair  and  perfectiy  dls- 
Interested.  Upon  the  argument  this  was  .  ab- 
solutely conceded  by  the  appellants*  oooDsel. 
Hence  the  claim  as  to  his  disqualification  Is 
at  most  purely  teclmlcal,  with  no  valid  basla 
nnlesa  Included  within  the  letier  of  the  stat- 
ute, which  it  was  not  This  Is  rendered  more 
obvious  by  the  fact  that  no  question  as  to  the 
validity  of  the  former  Judgment,  the  proceed- 
ings taken  thereon,  or  as  to  the  jurlsdlctlor 
of  the  trial  justice  was  ever  presented,  or 
even  suggested,  until  long  after  the  conclu- 
sion, of  the  second  trial,  although  the  appel- 
lants were  familiar  with  all  the  facta  per- 
taining to  the  justice's  relation  to  the  case 
and  to  the  firm  of  Hiacock,  Doheny  &  His- 
cock. 

We  are  th^efore  of  the  opinion  that  this 
case  is  not  brought  within  the  letter  of  sec- 
tion 46,  that  no  facta  exist  bringing  it  within 
its  spirit,  and  that  under  the  drcnmstoncea 
disclosed  by  the  record  the  action  of-  the 
courts  below  was  proper,  and  the  lodgmoit 
shoold  be  afilrmed,  with  costs. 

PARKBR,  a  J.»  and  QBAT,  CyBRIBN, 
and  CULLEN,  JJ.,  concur.  HAIGHT.  J., 
concur  In  result  BABTtiBTT*     not  voting. 

Jndgment  affirmed. 
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PEOPIiB  ex  reL  TJPHMATBR  t.  IMTEIt- 

URBAN  ST.  BY.  GO. 

(Court  of  Appeals  of  New  York.   Jan.  29,  1904.) 

aAHDAMUS-DISCRETlON    OF  COURT— RBVIBW 
ON  APPEAL-STREET  RAILROADS 
—TRANSFERS. 

1.  An  apfilicatiou  tot  a  peremptDry  writ  of 
mandatnua  is  addressed  to  ue  sound  discretion 
of  the  court,  and  where  It  does  not  appear  from 
an  order  denyiog  the  application  that  the  court 
refused  it  od  the  ground  of  a  want  of  power,  or 
upon  any  other  question  of  law,  the  proceeding 
is  not  reviewable  by  the  Oourt  of  Appeals. 

2.  A  peremptory  writ  of  mandamus  will  not 
be  granted  to  a  private  citizen,  having  no  pe- 
culiar grievance,  requiring  a  street  railroad  com- 
pany ot>erBting  two  interaectiag  lines  of  railway 
In  the  city  of  New  York  to  carry,  under  Laws 
1892,  p.  1400,  c.  tiTtt.  S  iOi,  any  passenger  de- 
siring to  make  a  continuous  trip  from  auy  one 
point  on  oue  line  to  any  other  point  on  tiie  oth- 
er line  for  five  cents,  and  to  give  auch  passenger 
at  the  intersection  of  such  Unes  a  transfer  en- 
tiUiug  him  to  such  continuous  trip;  there  be- 
ing a  sulbcient  and  adequate  remedy  at  law. 

Appeal  froin  Sapreme  Ooor^  App^te  Dl- 
TMon,  First  Department 

Application  by  the  people,  on  ttie  relation 
of  James  S.  Lehmaler,  tor  a  writ  of  manda- 
iDUB  to  the  Xnterurban  Street  Railway  Com- 
pany. From  an  ordfir  of  the  AweUate  Divl- 
slOQ  (83  N.  Y.  Snpp.  622)  afflnntng  an  order 
of  the  Special  Term  denying  tbe  writ  n- 
lator  appeals.  Dismissed. 

Edward  B.  Whitney,  Henry  B.  B.  Stapler, 
3.  Aeplnwall  Hodge,  George  W.  Kirchway, 
and  Julius  Henry  Cohen,  for  appellant 
Charles  P.  Brown,  Charles  A.  Collin,  Paul  D. 
Cravath,  William  F.  Sbeeban,  and  Henry 
A.  Robinson,  for  respondent 

O'BRIBN.  J.  The  relator  In  this  ease  does 
not  seem  to  have  any  grievance  of  bis  own* 
but,  in  behalf  of  the  public,  he  applied  for  a 
peremptory  writ  of  mandamus  requiring  the 
defendant  to  do  certain  things  which  he 
claimed  it  Is  by  law  bound  to  do.  These 
things  are  (1)  to  carry  for  one  single  fare 
of  five  cents  any  passenger  desiring  to  malce 
one  continuous  trip  In  either  direction  be- 
tween any  point  on  the  Sth  avenue  -line 
owned  by  the  Eighth  Avenue  Railroad  Oom- 
pany,  and  any  point  on  the  125th  street  line, 
owned  by  the  Third  Avenue  Railroad  Com- 
pany; and  (2)  upon  demand,  and  wlthoat 
extra  charge,  to  give  to  each  passenger  upon 
either  of  aald  lines,  paying  one  single  fare,  a 
transfer  at  the  intersection  of  said  lines,  at 
the  comer  of  Eighth  avenue  and  125th  street 
entitling  such  passenger  to  make  a  contlnu- 
ons  trip  from  any  point  on  one  Une  to  any 
other  point  on  the  other  line.  The  court  at 
Special  Term  denied  the  application  for  the 
writ  and  the  order  to  that  effect  was  unani- 
mously affirmed  on  appeal.  There  are  two 
questions  presented  by  the  record:  One  Is 
whether  the  defendant  is  under  legal  obliga- 
tion to  give  the  transfers  specified,  and  this 
depends  upon  the  construction  of  certain 

1 1.  Sea  Handamus,  voL  IS,  CoiL  Dig.  |  Uli 


sections  of  the  railroad  lav— partlctdarly  tea- 
tlon  104  (Laws  1882,  p.  1400,  c.  676).  Tbs 
other  questlfHi  ia,  aasmuing  that  tbere  Is  a 
statutory  obligation  <m  the  part  of  the  rail- 
road company  to  give  transfers  to  paasaigers, 
such  as  are  spedfled  In  tiie  aK>Ucatlon,  whetb- 
er  that  duty  can  be  enfwced  by  mandamus. 

To  state  the  case  In  another  way,  the  ques- 
tion presented  by  this  appeal  Is  whether  this 
court  has  the  power  to  compel  the  courts  be- 
low to  enforce  thte  statutory  obligation,  U 
It  exists,  by  mandamns.  Thai  would  be  ti» 
plain  effect  of  a  decision  of  this  court  re- 
versing the  orders  of  the  conrto  below,  rince 
these  courts  would  be  obliged  to  proceed  iqh 
on  the  relator'a  motion  and  renda  sueh  Judg- 
ment as  this  oourt  may  determine  should  be 
given  In  the  case.  The  writ  of  mandamus  is 
Issued  only  when  thwa  la  a  dear  legal  right 
to  be  enforced,  and  when  tbere  la  no  otlm 
adequate  or  legfil  remedy  to  obtain  the  re* 
lief  soui^t  People  ex  rel.  Gaslight  Ok  r. 
Common  Ooundl  of  Syracuse,  78  N.  T.  66; 
Peosia  ax  rel.  Millard  v.  Chapln,  104  N.  T. 
96,  10  N.  B.  141.  If  the  right  of  the  relator 
to  the  writ  is  not  clear,  or  if  there  was  some 
other  adequate  legal,  remedy  more  appro{uri- 
ate  to  the  case,  then  the  relator  had  no  ah* 
solute  right  to  the  writ;  and,  It  the  courts 
below  were  of  the  oplnltm  that  It  was  inex- 
pedient to  grant  It  under  tlie  circumstances, 
then  this  court  has  no  rl^t  to  Interfere.  It 
ahould  be  observed  here  that  dedaiona  of 
this  court  are  to  be  found,  made  prior  to  tlie 
enactment  of  the  present  CfHistltutlon.  which 
holi,  in  effect  that  to  certain  cases  It  would 
review  an  order  of  the  courts  bdow  denying 
the  application  for  a  writ  of  mandamus,  even 
where  it  was  discretionary,  or  where  the  dis- 
cretion of  the  court  tielow  had  been  abused. 
If  these  cases  are  carefully  examined.  It  will 
doubtless  be  found  that  they  were  decided 
at  a  time  when  by.  statute  and  by  the  Con- 
stitution of  the  state  the  Jurisdiction  of  this 
court  was  differant  from  what  it  Is  now. 
Since  the  enactment  of  the  present  Conatitn- 
tion  the  Jurisdiction  of  this  court  in  ancb 
matters  has  been  very  much  abridged.  Ttie 
right  of  review  here  of  any  Judgment  or  or- 
der is  limited  to  questions  of  law,  and  It  has 
ordinarily  nothing  to  do  with  questions  of 
discretion  or  with  questioEis  of  fact  Tbere 
may  be  some  cases  where  the  peremptorr 
vrrit  of  mandamus  is  given  as  a  legal  right 
but  obviously  in  this  case  the  nature  of  the 
relief  sought  is  such,  and  the  other  legal 
remedies  available  to  the  relator  are  auch, 
tliat  it  would  seem  to  be  plain  that  nuuda- 
muB  is  not  the  proper  remedy. 

In  the  flrst  place,  if  it  true  that  the  rail- 
road company  is  violating  the  stetnte  In  re- 
fusing the  transfers,  then  an  -  action  for  a 
penalty  of  $G0  will  lie  In  favor  of  any  indi- 
vidual who  has  been  refused,  and  also  an  ac- 
tion to  recover  any  damages  which  the  Indl- 
Tldnal  may  have  snstalned  In  consequence  of 
the  Illegal  refusal.  A  vigorous  application  of 
the  statutory  right  to  recover  penaltlea  has 
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senentiT  been  foand  to  be  an  ad^nate  rem- 
edy for  tlie  grievance  of  which  the  relator 
complains.  But  In  addition  to  that  the  At- 
tome;  General  is  autbortzed  to  bring  an 
action  against  a  railroad  company  to  vacate 
Its  charter  tor  any  violation  of  law  of  which 
it  la  guilfy,  and  a  refusal  to  obey  a  statute 
to  give  transfers  In  certain  cases  would 
doubtless  bring  the  defendant  corporation 
■within  the  scope  of  that  statute.  Code  Oir. 
Proc.  H  17S5.  1703.  Sections  157  and  162  of 
the  railroad  law  (Ijiws  1880,  PP-  1129.  1131, 
c.  665)  prescribe  remedies  for  a  redress  of 
the  grievance  of  which  the  relator  complains 
that  would  seem  to  be  ample.  It  Is  there 
provided  that  the  railroad  commissioners 
shall  have  power  to  Investigato  all  complaints 
of  any  neglect  of  duty  on  the  part  of  railroad 
companies  In  the  operation  of  their  roads  far 
the  accommodation  of  the  public,  and  to 
make  report  upon  all  complaints  of  the  pub* 
11c  In  regard  to  the  violation  of  Its  charter 
obligations,  and  It  is  provided  that  any  de- 
cision or  recommendation  of  the  board  may 
be  enforced  by  mandamus.  Here  the  writ  of 
mandamus  Is  apressly  glren  as  a  remedy, 
but  not  in  the  first  Instance,  and  only  after 
Investigation  of  the  facts  by  the  public  au- 
thorities In  charge  of  the  affairs  of  railroads. 
In  the  present  csm  the  relator,  as  has  al- 
ready been  stated,  has  shown  no  legal  right 
in  bimself.  So  far  as  the  public  Is  concern- 
ed, and  so  far  as  any  Individual  may  acquire 
rach  a  right,  the  law  gives  adequate  legal 
remedies.  In  this  state  of  tbe  case  It  was, 
as  it  seems  to  me,  a  matter  of  discretion 
-with  the  Supreme  Court  to  withhold  the 
writ.  It  may  have  bad  the  power  to  issue  It, 
but  It  may  have  been  of  tbe  opinion  that 
such  a  proceeding  was  Inexpedient  or  In^ 
proprlate.  Tbe  practical  question  It  wheth- 
er this  court  In  such  a  case  can  or  ought  to 
hold  that  the  courts  below  committed  an  er- 
ror of  law  in  refusing  to  grant  the  writ 
The  proper  function  of  the  writ  of  mandamus 
la  to  compel  the  doing  of  a  apedflc  thing, 
based  uptm  a  legal  right  It  does  not  re- 
quire much  argument  to  show  that  the  writ 
of  maudamns  Is  not,  In  this  case,  *a  appro- 
priate remedy  to  compel  a  general  course  of 
ofiBdal  conduct  or  a  long  series  of  conttnuooa 
acts,  as  it  Is  impossible  for  the  court  to  over- 
see tbe  performance  of  such  duties.  The  re- 
lief which  Is  sought  to  be  attained  by  this  ap- 
plication affects  a  multitude  of  people  who 
may  become  passengers  upon  the  railroad 
from  time  to  time  In  the  future,  and  the  act 
which  the  defendant  Is  required  to  perform 
la  to  deliver  to  all  these  people  transfer  tick- 
eta  entitling  them  to  ride  upon  the  defend- 
antfa  cat*.  It  la  dlfilcult  to  see  how  a  return 
to  tbe  writ,  if  Issued,  could  be  enforced,  or 
bow  the  final  judgment  could  be  executed, 
under  section  2<X78  of  the  Code. 

It  seems  to  me  that  an  absolute  right  to  a 
writ  of  mandamus  by  the  relator,  represent- 
Ing,  as  he  clalma,  the  whole  public,  to  pro- 
cure tbe  nUef  demanded,  is  not  wiictione4 


1^  any  dear  antliority,  bat,  on  tbe  contrary, 
tbe  more  recent  decisions  of  this  court  are 
adverse  to  the  relator's  claim.  People  ex  rel. 
Linton  V.  B.  H.  R.  Co..  172  N.  Y.  90,  54  N.  B. 
788;  People  ex  rel.  Pumpyansky  t.  Keating, 

168  N.  Y.  390,  SI  N.  n.  637. 

The  law  with  respect  to  the  right  of  this 
court  to  review  the  order  of  tbe  court  below 
ref  nshig  a  writ  of  mandamus  is  now,  I  think, 
well  settled  upon  a  very  fair  ^nd  reasonable 
baais;  and  that  Is  tluit  the  application  for 
the  writ  la  addressed  to  the  sound  discretion 
of  the  Supreme  Court,  and,  where  It  appears 
that  the  facts  are  such  as  to  Justify  the  court 
in  refusing  the  writ  as  matter  of  discretion, 
this  court  wlU  not  lnt«rfece.  unless  It  affirm- 
atively appears  In  the  order  denying  tbe  writ 
that  the  court  did  not  refuse  the  writ  In  the 
exercise  of  Its  discretion.    Matter  of  Hart, 

169  N.  Y.  284,  64  N.  BJ.  44;  People  ex  rel.  Du- 
rant  L.  I.  Co.  v.  Jeroloman,  139  N.  Y.  14,  34 
N.  £}.  726;  People  ex  rel.  Jacobus  v.  Yan 
Wyck,  167  N.  Y.  496,  62  N.  B.  569.  It  does 
not  aptiear  from  the  order  which  Is  the  sub- 
ject of  this  appeal  that  the  courts  below  re- 
fused to  grant  the  application  for  want  of 
power,  or  upon  any  other  question  of  law. 

It  follows  that  tbe  case  Is  not  reviewable  In 
fills  court,  and  therefore  the  anteal  must  be 
illsmtssad,  with  ooats. 

PARKER,  O.  J.,  and  GRAY,  BARTLETT, 
HAIQHT,  MARTIN,  and  CULLEN,  JJ„  con- 

Appeal  dlsmlaied. 


OTT  K.  T.  303) 

CCLLINAN,  Bxdse  Com'r,  v.  EUCH  et  al. 

(Court  of  Appeals  of  New  York.  Jan.  29, 1904.) 

UQUOR  TAX  CBRTIPICATa-A3SI0NMSNT-UA> 
BUJTY  ON  BOND. 

1.  Though  a  liquor  tax  certificate  lias  been  as- 
sigaed  and  is  in  tbe  possesrtoD  of  an  assi^ee* 
who  has  violated  the  proriwoos  of  the  liQUor 
tax  law,  the  principal  and  the  surety  on  the 
bond  are  liable,  UDleai  the  certificate  was  pie- 
sented  to  the  proper  authorities  for  cancellation, 
or  the  aadgnment  was  ewisented  to  aa  reqaired 
by  atatttte. 

Appeal  tnm  Bnprema  Ooort^  Appellate  Bl- 
▼islon,  First  Department 

Action  b7  Patrick  W.  Oslllnan,  oomnit- 
■kmer  of  ezdae  of  the  state  of  New  Tork, 
against  Otto  Kndi  and  others.  From  a  ]ndg<- 
ment  of  the 'Appellate  Dlrtaton  ^  N.  T. 
Saop,  liOOS)  afflnning  a  JndiniMnt  for  plaln- 
tlir  and  an  order  denying  a  new  trial,  defend- 
ante  appeal.  AfBrmed. 

Alfred  R.  Page,  for  appellants.  WUIlam 
E.  Scbenck  and  Herbert  H.  Kellogg,  tor  re- 
spondent 

PARKER,  0.  J.  The  violations  of  the 
liquor  tax  law  for  which  the  penalty  of  the 
bond  was  recovered  In  this  action  were 
committed  by  the  assignee  of  tbe  principal  In 
the  txind  given  in  order  .to  procnre  tbe  Uqnor 
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tsx  c6i!t)AcitB  vrtddv  coBtimiliig  In  thB  roon 
where  It  bad  been  posted,  famished  the  ap- 
pearance at  authority  to  condact  the  buslnen 
aetnallj  in  progress.  And  tlie  principal  and 
surety  urge  that,  the  former  having  actually 
ftsrigned  the  certificate,  both  are  relieved 
from  all  liability  for  Infrlng^nent  of  the  liq- 
uor tax  lav  at  that  place.  But  that  Is  not  so, 
as  we  hare  prerloiuly  held;  for  (constming 
the  bond  In  the  light  of  the  statnta  which 
Uea  at  the  fomidatlon  of  IQ  we  oondnde  that 
liability  on  the  bond  continues  dnring  tiie 
life  of  the  liquor  tax  certificate^  unless  it  Is 
eiiber  presented  to  the  propa  authori^  for 
cancellation,  or  the  "original  ownco:  thcreor' 
presents  or  causes  'the  presentation  of  the 
tax  certificate  to  the  officer  who  issued  the 
same"  (Laws  18D6,  p.  67^  e  112, 1  25),  in  or- 
der that  he  may  consent  In  'the  manner  pro- 
Tided  by  statute  to  its  traiufer  to  the  lui- 
slgnee  upon  his  compliance  with  the  require- 
ments of  the  statute  made  necessary  in  order 
to  accomplish  a  valid  transfer.  The  defend- 
ant Kuch  did  neither  of  thne  tilings,  and 
so  botii  he  and  the  surety  contlnned  bound. 

The  Judgment  should  be  affirmed,  with 
costs. 

ORAT.  BABTLBTT,  MARTIN,  VANN. 
and  WEJRNKB,  JJ.,  CDDCur.  O'BBXBN,  J„ 
not  voting. 

Judgment  affirmed. 


(177  N.  Y.  293) 

LEVY  T.  SCHBBITBIH. 
(Oonrt  of  Appeals  of  New  York.  Jan.  29, 1904.) 

DBED-AUILDINO  RESTRICTION— CONSTRDC- 
TION. 

1.  Where  a  deed  provides  that  the  grantee 
will  not  erect  or  allow  to  be  erected  on  the  prem- 
ises a  tenement  boose,  and  that  he  will  not 
erect  any  houses  thereon  except  private  dwell- 
ings, the  covenant  is  violated  where  he  erects  a 
bnilding  the  interior  of  whldi  was  divided  into 
three  noOTi^  each  finished  to  accommodate  a 
separate  familr,  so  far  as  the  interior  arrange- 
ment was  concerned;  and  on  breach  of  such 
covenant  the  grantee  may  be  enjoined  from 
adng  it  as  a  tenement  honse,  or  using  It  for 
any  pnrpoee  other  than  that  of  a  private  dwell- 
ing. 

Appeal  from  Supreme  Oourt,  Appellate  Di- 
vision, First  Department 

Action  by  Ephraim  B.  Levy  against  John 
Schreyer.  From  a  Judgment  of  the  Appel- 
late Division  (76  N.  Y.  Supp.  1018)  sfflimlng 
a  Judgment  for  plaintiff,  defcsidant  appeals. 
Modified. 

Alex.  Thain  and  Burton  Thompson  Beach, 
for  appellant.  Irving  Washburn,  for  respond- 
ent 

HAIOHT,  J.  This  action  was  brongbt  to 
restrain  the  defendant  from  "the  continu- 
ance of  and  the  erection  of  a  building  upon 
Popham  avenue,  on  lot  160  Undercllff  Ter- 
race, Morris  HelghiB,  In  the  Twenty-Fourth 
Ward  itf  the        of  New  York,  and  from 


Tiolatlns  ixrtaitt  covenants  In  defondantfs 
deeds,  to  the  effect  tiiat  be  will  not  erect  cs 
permit  to  be  erected  or  carried  on  upon  any 
part  of  ssU  premises  a  tenement  house,  and 
that  he  will  not  exect  any  houses  ezc^  pri- 
vate dwellings  thweon,  the  fkant  walls  of 
which  shall  set  back  at  least  10  foet  from 
the  line  of  the  lot  The  case  hss  beui  twice 
tried.  Upon  the  first  trial  it  was  found  that 
the  front  wall  mcroached  within  10  feet  of 
the  front  line  of  the  lo^  and  tiie  plataitlff- 
had  Judgment  for  the  relief  demanded  upon 
that  issue,  but  Hut  the  covenant  with  refer- 
ence to  the  erection  and  maintaining  of  a  tan- 
em  ent  house  was  not  violated,  and  upon  that 
Issue  Jnctement  was  for  the  defendant.  Botti 
porttes  appealed  to  the  Appellate  DlviBkm, 
and  tbttX  court  npon  review,  reversed  so 
much  of  the  Jud^gnmt  as  was  appealed  tfom 
by  ,the  ^aintlff,  bokUng  that  the  house  sect* 
ed  was  a  tmement  bous^  and  vpoa  ttiat  I» 
sue  ordered  a  new  trial;  but  as  to  tbe  de- 
fondants  appeal  the  Judgment  was  aOlnned, 
the  court  sustaining  the  finding  that  then 
was  an  encroachment  of  the  front  wall  vjm 
the  10-feet  Umitatton  as  to  a  portion  of  the 
swell  front  or  the  bay  window.  The  new 
trial  was  confined  to  the  issue  as  to  wbettiet 
the  building  was  a  tenement  house,  nie 
trial  took  place  after  the  building  had  been 
completed  and  was  occupied,  and  the  court 
found  that  the  tnfildlng  wected  was  not  s 
private  residence  or  private  dw^Nng,  and 
that  the  wection  of  the  building  was  In  vio- 
lation of  the  covount  not  to  erect  any  tene- 
ment house  or  any  houses  except  private 
dwellings,  and  ordered  Judgment  In  favor  of 
the  plaintiff,  enjoining  and  rmtrelnlng  the 
defendant  from  the  continuance  of  tbe  oee- 
tlpn  and  use  of  the  building,  and  that  It  be 
forthwith  removed.  The  building  erected 
was  20  feet  In  width,  front  and  rear,  S3  feet 
deep,  and  three  stmrles  high,  with  a  base- 
ment, costing,  exclusive  of  the  lot  $8,90a 
There  is  nothing  In  the  external  appearance 
of  the  building  that  dlstlngnlahea  it  from 
an  ordinary  private  residence,  unless  it  msy 
be  Its  size,  and  in  that  particular  it  Is  a  mat- 
ter of  common  knowledge  that  dwellings 
much  larger  than  this  are  often  occupied 
only  by  a  single  family.  The  covenanta  em- 
braced In  the  deed  are  quite  numerous. 
The  evident  pnrpoee  of  the  grantor  was  to 
restrict  Oie  use  of  tills  tract  of  land  to  tiiat 
of  dwellings  which  should  cost  not  less  than 
$2,800.  and  thus  make  the  territory  attractive 
for  residential  purposes.  Tbe  outward  ap- 
pearance of  the  buildings  to  be  erected  was 
one  of  the  things  provided  for  in  the  cov- 
enants. No  building  less  than  two  stories  In 
b^ght  with  a  cellar  underneath,  was  p«iDlt- 
ted  to  be  constructed,  and  If  the  building  was 
only  two  stories  in  belgbt  it  was  required  to 
have  a  peaked  or  mansard  roof  of  an  attrac- 
tive character;  but  the  defendantfs  building 
answm  the  reqniremente  of  tbe  covenants 
so  far  as  outward  appearAncra  are  concvned. 
anditdoeanoti^endlnaiatr^rd.  Bctltis 
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intended  that  tUs  bnlldliis  wu  a  tenement 
bonae  because  of  the  manner  In  which  ita  In- 
terior was  dlTided  up  and  finished,  and  con- 
siderable evidence  was  takrai  tending  to  abow 
that  each  of  the  three  floors  was  finished  so 
as  to  accommodate  a  Bejjtarate  family;  but,  ae- 
ceptlnx  the  finding  of  the  trial  court  upon  this 
Issue  as  concloalTe,  It  only  Tiolates  the  cor- 
enants  In  so  fax  as  the  interior  arrangement 
Is  concerned,  and  that,  we  thlnfc,  may  b© 
remedied  by  the  enjoining  of  its  use  as  a 
tenement  bouse,  or  of  using  it  for  any  other 
purpose  than  that  of  a  private  residence  or 
dwelling,  without  ordering  a  destnietim  of 
the  entire  building. 

A  question  was  raised  upon  the  argument 
with  reference  to  the  power  of  the  Appellate 
Division  to  divide  the  action  and  autborlie 
two  separate  Judgments  by  reversing  the 
ju^ment  In  part  and  afilrmlng  In  part.  Nat 
Board  of  Marine  Underwrite  v.  Nat  Bank 
of  the  Republic,  146  K.  Y.  64,  67,  40  N.  B. 
SOO;  Altman  v.  Hofeller,  1S2  N.  Y.  498,  607, 
46  N.  E.  861;  Goodsell  v.  W.  U.  Tel.  Co., 
109  N.  Y.  147,  16  N.  B.  324;  Wolstonholme 
T.  Wolstenbolme  FUe  Mfg.  Co.,  64  N.  Y.  272. 
The  defendant  however,  did  not  appeal 
within  the  period  allowed  by  tbe  statute 
from  the  Jndgment  affirming  tbe  judgment 
against  him  awarded  upon  the  isme  that  he 
encroached  within  the  10-feet  llmltetion.  He 
has  therefore  waived  his  right  to  review  that 
questioD,  leaving  that  Judgment  In  full  force 
and  effect.  Wilson  v.  Mechanical  Orgulnette 
Co..  170  N.  Y.  D42,  S53,  63  N.  B.  650;  Kelsey 
T.  Western,  2  N.  Y.  G02;  Robertson  v.  Bal< 
llona,  11  N.  Y.  248:  Murphy  y.  Spanldlng.  46 
N.  Y.  666;  Hatter  of  I>aTl%  149  N.  Y.  689. 
44  N.  B.  186. 

The  Jndgment  should  be  modified  so  as  to 
enjoin  and  restrain  the  defendant  for  the 
period  named  therein  from  using  the  building 
described  in  the  Jndgment  as  a  tenement 
bona^  or  for  any  puvose  oth^  than  that  of 
a  prtvato  dwelling,  and  by  striking  from 
the  ^dgment  the  provision  requiring  the 
ImUdlng  to  be  fortbwltii  remoredi  and,  at 
■o  modified,  affirmed,  wltlioiit  costs  of  tUa 
appeal  to  either,  part7, 

PAKEBB,  C.  3^  and  GRAY,  03RIBN, 
BABTLBTT.  MABTIN,  and  OULLBN,  JJ^ 
concur. 

Judgment  aocordfai^* 

(177  N.  T.  Mi> 

BTAM  T.  CUT  OF  NBW  YORK. 

{Court  of  Appeals  of  New  York.  Jan.  29, 1904.) 

CONSTITDTIONAL  '  LAW— LABOR  lAW— BIOHT- 
HOUR  DAT— CITT  BMPLOTA— WAIT- 
BR  or  CLAIM. 

1.  Laws  1897,  p.  4Sa,  c  416,  as  amended  by 
IjSws  1890.  p.  1172,  c  667,  prorlding  that  wages 
for  a  lesal  day's  work  to  sR  classes  of  laborers 
on  public  works,  or  on  materia)  to  be  used  in 
connection  therewith,  shall  oot  be  less  than  the 
prevailing  rate  for  a  day's  work  in  the  same 
trade  in  the  locality  where  such  public  woA  on 
which  suck  tabor  Is  psaformed  In  Its  final  or 


completed  form  Is  to  be  sltnatod.  so  far  as  it  re- 
lates to  tbe  direct  empkwte  of  the  itete  or  of 

the  municipality,  is  coustitetionaL 

2.  An  employe  of  a  city,  who,  prior  to  tbe 
enactment  of  the  labor  law,  was  a  laborer  at  a 
specified  sum  per  day.  and  thereafter  became 
entitled  to  roc^ve  a  greater  sum  at  the  pre- 
vailiog  rate  of  wages  m  the  locality,  and  who 
continues  without  protest  to  accept  the  wages  at 
the  former  rate  for  six  years,  waived  any  claim 
to  recover  the  increase  for  that  period. 

O'Brieo.  Bartlett,  and  Venn,  JJ.,  dissentliig. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department 

Action  by  Pierce  Ryan  against  the  city  of 
New  York.  From  a  Judgment  of  the  Appel- 
late Division  (79  N.  Y.  Sopp.  699)  affirming 
a  Judgment  for  defendant^  plaintiff  aroaala. 
Affirmed. 

David  B.  HiU,  Carlo*  a  Alden,  and  Ingle 
Carpmter,  for  appellant  George  L.  Blvea. 
Oorii.  Counsel  (Edward  J.  McGulre,  of  conn- 
ael),  for  respondent' 

PARKBA,  0.  J.  There  are  two  questions 
presented  by  this  review.  The  first  is:  Has 
the  Legislature  power  to  provide  that  ite 
employes  and  those  of  the  several  municipal- 
ities shall  I'eceive  "not  less  than  the  prevail- 
ing rate"  of  wages  In  tbe  locality?  In  other 
words,  has  tbe  Legislature— which  poSBesses 
all  tbe  power  of  the  aover^n  not  exivessly 
withheld  by  tbe  ConstItution-H>owec  to  pro- 
vide that  work  done  for  it  or  ita  several  nb- 
dlvlBlons  shall  be  paid  for  at  snch  a  rate  as 
individuals  and  corpwattons  in  the  same  lo- 
cality pay?  That  question  was  before  this 
court  some  years  ago  in  so  far  as  it  afCecte 
the  right  <tf  the  Ijegislature  to  fix  the  rate  of 
wages  of  laborers  upon  the  worfcif  of  the 
state;  Clark  v.  State  of  New  York,  1^  N. 
Y.  101,  Stt  N.  B.  81T.  In  1889  the  Iiesislature 
passed  an  act  (Iaws  1889,  p.  608,  c.  880) 
providing  that  the  rate  of  wages  upon  the 
public  works  of  the  state  should  be  |2  a 
day.  That  was  men  than  tbe  thea  pravail- 
log  rate,  and  there  were  those  who  question- 
ed tbo  powra  of  tbB  state  to  interfere  with 
tta  BgmU  ta  fixing  tbe  vagu  of  men  vork- 
ing  nnder  tbon.  They  thought  the  superln- 
tendent  of  pnblle  works  liad  tbe  sole  powa 
of  fixing  wagea  of  anployfis  in  that  depart 
ment,  and  therefore  could  defy  the  direction 
of  tbe  Legislature  as  to  the  amoipit  of  com- 
pensation to  be  paid,  altbongb  be  eonld  dls- 
bnrse  socb  monc^  on^  aa  were  appn^riated 
by  tbe  LefflsIatDre;  and  they  entreated  tbe 
Attwney  Omeral  to  commence  an  acttbn  to 
have  the  court  declare  the  Impotency  of  the 
L^iBlatore  to  Interfere  <m  the  important 
anbject  of  eompensatlDtt  to  laborers.  But 
when  the  case  reached  this  court  In  1894 
tbe  Attorn^  Goieral  was  unable  to  point  to 
the  provision  of  tbe  Oonstltntion  which  di- 
rested  the  repreemtatives  of  tbe  people  for 
all  matters  of  legislation  <rf  this  power,  and 
rested  it  in  tbe  several  inferior  officials  hav- 
ing charge  of  certain  administrative  dntles 
conferred  upon  them  in  the  majority  of  in- 
stencea  by  acta  of  the  same  X<eglslataEe, 
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The  conrt-nnaffected,  aa  was  its  duty,  by  tbe 
alignment  tbat  the  statute  was  unwise,  aod 
mindful  that  Its  duty  was  diacUarged  fully, 
and  could  only  be  discharged  by  declaring 
whether  the  Legislature  had  the  power  to  en- 
act the  statute  complained  of— unanimously 
held  that  the  pows  belonged  to  It.  Judge 
O'Brien,  writing  for  the  unanimous  court,  says 
(142N,  Y.lOl,  105,  86N.  BL817,  818):  rThere 
is  no  express  or  Implied  restriction  to  -be 
found  In  the  ConstituticHi  upon  the  power 
of  tbe  Leglslatui-e  to  fix  and  declare  the  rate 
ot  compensatiOD  to  be  paid  for  labor  or  serv- 
ices performed  upon  tbe  public  works  of  the 
state."  The  in-lnclple  of  that  decision  con- 
trols this  ona  There  the  Legislature  under- 
takes to  fix  arbitrarily  the  sum  to  be  paid  to 
every  employ^  of  the  state.  Here  tbe  Legis- 
lature undertakes  to  provide  for  the  payment 
of  not  less  than  the  prevailing  rate  of  wages, 
not  only  to  the  direct  employes  of  tbe  state^ 
but  alao  to  Its  Indirect  empIoy6s  working  in 
Its  several  subdivisions— the  citlea,  coon  ties, 
towns,  and  villages.  In  tbe  admlnlstratioa 
of  tbe  afFairs  of  those  subdlvlsionB,  as  well 
as  In  those  of  the  state  at  large,  tbe  Legisla- 
ture Is  unrestrained,  unless  by  express  provi- 
sions of  the  Constitution.  As  expressed  in 
Rodgers*  Case,  166  N.  Y.  1.  29,  6d  N.  EL  716, 
726,  82  Am.  St  Rep.  605,  62  L.  R.  A.  814: 
"The  autlio'rlty  of  the  state  is  supreme  In 
every  part  of  It,  and  In  alt  of  the  pub- 
lic undertakings  the  state  is  tbe  proprietor. 
For  conTenieuce  of  local  administration  the 
state  has  been  divided  into  municipalities. 
In  each  of  wblch  there  may  be  found  local 
ottlcers  exercising  a  certain  measure  of  au- 
thority, 'but  in  that  which  they  do  they  are 
but  the  agents  of  the  state,  without  power 
to  do  a  «ingle  act  beyond  tbe  boundary  set 
by  the  state  acting  through  Its  Legislature." 
Thus  all  of  these  agencies  and  employfia  la 
tbe  several  municipalities  are  doing  the  work 
of  the  state,  which  is  the  sovereign  and  mat- 
ter. 

Nerertheleaa,  we  find  that  the  argnm«it 
l8  again  made,  as  In  1894  in  Clark's  Case,  that 
the  Legislature  Is  without  power  to  Inter- 
fere with  tbe  agencies  it  has  created  for  tbe 
government  of  the  municipalities.  And  this 
Is  said  in  the  face  of  the  decision  in  Clark's 
Case,  and  notwithstanding  tbe  fact  that  the 
Legislature  has  the  power  at  any  time  to  ab- 
solutely change  tbe  form  of  goTemment  of  a 
municipality,  to  blot  out  of  existence  any 
municipal  charter,  or  to  consolidate  several 
municipalities  under  a  single  charter,  as  It 
did  In  the  creation  of  Greater  Mew  York. 
And  this  argument  Is  made  in  spite  of  the 
many  well-known  illustrations  of  tbe  power 
of  the  Ijeglslatnre  to  control  the  affairs  of 
municipalities.  The  scope  of  that  power  Is 
Illustrated  by  the  construction  of  the  new 
aqueduct  by  a  board  created  by  the  Legisla- 
ture, the  expense  being  charged  upon  the  city 
of  New  York,  although  not  a  single  officw 
of  the  city  had  a  voice  in  controlling  tbe  ex- 
pouUture  <rf  tlie  mUllona  that  its  constroc- 


tlon  involved;  and  by  Oie  act  compelling  the 
elevation  of  the  Harlem  Railroad  tracks  in 
the  city  of  New  York,  and  the  imposition  of 
one-half  of  the  expense,  amounting  to  sev- 
eral millions,  upon  the  dtgr  of  New  York, 
the  work  all  beiug  done  through  an  agoicj 
created  by  the  state. 

Not  only  does  the  Legislature  Bx  the  sal- 
aries of  tbe  principal  municipal  officers 
throughout  the  states  but  in  the  city  of  New 
York,  where  this  case  arises,  It  fixes  the  rate 
of  compensation  for  many  laborers.  Tbe 
street-cleaning  department  will  serve  aa  an 
illustration.  The  charter  provides  for  tbe 
payment  of  definite  sums  in  some  cases,  and 
for  a  maximum  sum  In  others,  for  a  force 
numbering  over  6.000  employes  In  that  de- 
partment, and  Including  S.lOO  sweepers  and 
1,600  drivers,  hMtlera,  and  stable  foremen. 
Tbe  charter  In  this  respect  has  the  support 
of  Clark's  Case,  supra.  Now  there  are  a  few 
mechanics  connected  with  the  department 
whose  compensation  is  not  fixed  by  the  char- 
ter, and  who,  therefore,  come  under  tbe  pre- 
vailing rate  provision  of  the  labor  law.  Their 
compensation  could  be  fixed,  of  course,  at  a 
definite  sum,  as  that  of  tbe  other  employes 
is,  but  Instead  It  Is  provided  in  effect  tbat 
they  shall  be  paid  at  a  rate  jiot  less  than  tbat 
paid  by  others  for  similar  services  In  that  lo- 
cality. Certelnly  no  one  can  argue  Ibat  the 
Legislature  can  provide  that  the  street  sweep- 
er shall  be  paid,  for  example,  $2  a  day,  but 
cannot  provide  that  he  shall  be  paid  the 
prevailing  rate  of  wages  when  that  hap- 
pens to  be  But  If  one  can  be  found  who 
will  attempt  to  make  such  an  argument 
surely  It  can  be  safely  said  that  he  cannot 
find  a  constitutional  provision  upon  which  to 
rest  it 

Since  tbe  foregoing  was  written,  the  cq^nion 
of  the  United  States  Supreme  Court  ta  AtUn 
V.  Stete  of  Kansas,  1»1  U.  S.  207.  24  Bop.  Ct 
124.  48  L.  Bd.  — ,  has  been  brought  to  our  at- 
tention. It  is  in  point,  and  decides  the  ques- 
tion In  accordance  witb  the  views  we  have 
already  expressed.  A  Kansas  statute  (Oen. 
St  1001,  H  882T-S829)  provides  that:  *^ht 
hours  shall  constitute  a  day's  work  for  all 
laborers,  workmen,  mechanics  or  other  per- 
sons now  employed,  or  who  may  hereafter 
be  employed  by  or  on  behalf  of  tbe  state  ot 
Kansas,  or  by  or  on  behalf  of  any  county, 
city,  township  or  other  municipality  ot  said 
stete.  •  •  •  Not  lefis  than  the  current  rate 
of  per  diem  wages  in  the  locality  whem  the 
work  Is  performed  shall  be  paid  to  laborers, 
workmen,  mechanics  and  other  persons  em- 
ployed by  or  cm  behalf  of  the  stete  of  Kan- 
sas, or  any  county,  dty,  township  or  other 
municipality  of  said  state.  •  •  •  All  con- 
tracts hereafter  made  by  or  on  behalf  of  tbe 
state  of  Kansas,  or  by  or  on  behalf  of 
any  county,  city,  township  or  oUier  munici- 
pality of  said  stete,  with  any  corporation,  per- 
son or  persons,  for  the  performance  of  any 
work  or  the  furnishing  of  any  material  mao- 
ufactored  within  tbe  atate  of  Kansas^  sbal' 
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be  deemed  snA  conatdend  as  made  upon  the 
bads  of  elglit  taoun  cooBtitiitlnc  a  daya 
work.''  A  Tlolatfon  of  tlie  atatnte  la  a  mis- 
demeanor. Atkin  made  a  contract  with  a 
munldpallty  (Kansaa  Gl^)  to  pare  a  street 
He  was  convicted  under  tbe  8ta.tnte.  and  tbe 
conTlction  afBrmed  by  Hib  Kansas  Siqawne 
Conrt.  It  was  argued  before  tbe  United 
States  Supreme  Court  tbat  the  statute  vio- 
latae  fhe  fourteenth  ammidment,  in  that  'It 
deptivea  tb*  contractor  of  bis  Hboty  and 
propnrty  wlttioiit  due  proceaa  of  law,  and  de- 
nies him  tbe  equal  piotectkm  of  tbe  lawa. 
Tbe  court  holds  that  the  statute  dees  not  vio- 
late llie  fourteentii  amendment*  and  in  Che 
coune  of  the  opinion,  written  by  Mr.  JnstlOB 
Harlan,  aays:  "*Xf  a  statnte,'  coonsd  ob- 
server 'Bucta  as  the  one  under  consldomtlon, 
is  JnstUlable^  ahonld  tt  not  apply  to  all  per- 
sona and  to  all  TocatloDS  whatsoeverT  Why 
abould  aueh  a  law  be  llmtted  to  coatraoton 
wltb  the  sUte  and  Its  mmiklpaUtlea?  •  •  • 
Wby  ^uld  tbe  law  allow  a  contractor  to 
agree  with  a  laborer  to  shovel  dirt  for  ten 
boors  a  day  In  performance  of  a  private  cmi- 
tract  and  make  exactly  the  same  act  under 
similar  conditions  a  mlsdeaieanor  when  done 
in  performance  of  a  contract  for  the  construc- 
tion of  a  pubUc  Improvement?  Why  Is  lib- 
erty with  reference  to  contracting  restricted 
In  one  case  and  not  in  tbe  pther7  These 
questions— Indeed,  the  entire  argnment  of  de- 
fendsnt's  counsel— seem  to  attach  too  little 
consequence  to  the  relation  eiditlng  between 
a  state  and  Ite  munlc^l  corponitions.  Such 
cotporati(His  are  the  cteatnres— mere  political 
BUbdiviBlons— of  the  steto  for  Uw  purpose  of 
exercising  a  part  of  Ite  powers.  They  may 
exert  only  such  powers  as  are-  expressly 
granted  to  them,  or  inch  as  may  bo  neces- 
sarily Implied  &om  those  granted.  What 
tbey  lawfully  do  of  a  pubUc  diaractor  Is 
dime  under  the  sanction  of  the  stete.  Th^ 
ar^  In  every  essential  aens^  only  anxlliaries 
of  tbe  atate  for  tbe  purposes  of  local  goran- 
ment  They  may  be  created,  or,  bavtog  been 
created,  their  powers  may  be  restricted  or 
enlarged,  or  altogether  withdrawn,  ^t  tbe 
will  of  the  Leglslatare;  Ibe  authority  of  the 
Legislature,  when  restricting  or  withdrawing 
such  powers,  being  subject  <m]y.  to  the  fun- 
damental condition  that  tiie  collective  and 
Individual  rights  of  the  peiqtle  of  the  munlc- 
tpall^  shall  not  thereby  be  destroyed^  lett- 
ing several  cases,  the  Isst  being  Williams  v. 
Bbgleston.  170  U.  S.  8M,  Sia  18  Sup.  Ot 
617,  619.  42  I4.  Bd.  1017.]  In  the  last  case 
dted  we  said  that  *a  municipal  corporation  Is, 
■  so  fiir  as  Ite  purdy  municipal  relations  are 
concerned,  aimply  an  agency  of  the  stete  for 
cuiductlng  tiie  affalm  of  government'  and  as 
■neb  it  Is  subject  to  the  control  of  tbe  Legis- 
lature.'" The  court  quotes  with  approval 
from  tbe  opinion  In  Otty  of  OUnton  v.  Gedar 
Raplda  &  Missouri  River  R.  Ca,  24  Iowa, 
455.  4ns  "Municipal  corporations  owe  their 
origin  to,  and  derive  tb^  powers  and  righte 
wholly  frofp.  tbe  L^;lslatnr&  It  breatbes  ia- 


to  them  the  brealb  of  llfe^  without  wblch 
tbey  cannot  exist  As  It  createa.  ao  It  may 
destroy.  It  It  may  destroy,  It  may  abridge 
and  control.  Unless  there  Is  some  constitu- 
tional Ilmltetion  on  tbe  right  the  Legislature 
might  by  a  single  ac^  If  we  cao  sqppose 
It  capable  of  so  great  &  folly  and  so  great  a 
wrong,  Bwe^  from  extstence  all  of  the  mn- 
nlclpal  corporations  la  tbe  stete,  and  the  cor- 
poration could  not  prevent  It  We  know  of 
no  limitation  upon  thfs  right  so  fl&r  as  the 
corporations  thanselves  are  concerned.  Tbey 
arc^  so  to  phrase  it  ttw  mere  tenante  at  wlU 
of  tbe  L^btture."  After  refeirlng  to  tbe 
possible  mottva  of  tbe  Legislature  In  rnaUi^ 
tte  statute,  tbe  conrt  continued:  "We  have 
no  occasbm  here  to  consldw  tbese  questions, 
or  to  determine  uptm  whlcb  side  Is  the  sonnd- 
OT  reason;  for, -whatever  may  have  beoi  tbe 
motives  controlling  tbe  enactment  of  tbe 
statute  In  question,  wo  can  imagine  no  pos^ 
Me  ground  to  dispute  the  power  of  tiie  state 
to  declare  that  no  one  undwtefclng  vrork  tot 
it  or  for  one  of  Ite  municipal  agencies  abould 
permit  or  require  an  emplc^A  on  such  wotk 
to  labor  In  excess  of  eight  hours  each  day, 
and  to  Inflict  punishment  upon  those  who 
are  emlnraced  by  audi  regulations  and  yet 
dlsregud  them.  It  cannot  be  deemed  a  part 
of  the  liberty  of  any  contractor  tbat  he  be 
allowed  to  do  public  work  in  any  mode  be 
may  choose  to  adopt  without  regard  to  the 
wishes  of  the  state.  On  tb»  contrary.  It  be- 
longs to  the  state,  aa  goardlan  and  trustee 
for  Ita  people,  and  having  coatnri  of  Ito  af- 
fairs, to  proscribe  the  conditions  upon  which 
It  will  permit  public  work  to  be  done  on  Ite 
behalf,  or  on  behalf  of  ito  munldpalltlea. 
Mo  court  has  authority  to  review  Ite  action 
In  that  respect  Regulatlona  upon  tbia  sub- 
ject suggest  only  considerations  Of  public 
policy,  and  wltb  such  eonslderattons  the 
courts  have  no  concern."  Tbe  case  under 
consUeratlon  la  not  controlled  by  Bodgers* 
Cose,  166  N.  T.  1,  B9  N.  B.  716*  82  Am.  St 
Rep.  606,  62  L.  R.  A.  814.  Tbe  decision  In 
that  COM  to  that  so  much  of  tbe  statute  as, 
In  eftect  require  a  contracts  for  municipal 
work  to  agree  Ibat  he  will  pay  his  workmen 
not  less  than  tbe  ^evalltng  rate  of  wages, 
and  makes  the  contract  void  if  be  fblls  to  pay 
at  such  rate  at  leeat  is  unconstitutional.  It 
Is  said  by  the  court  In  support  at  that  decl< 
rion  tbat  the  stetnte  Invades  r^lbte  of  lib- 
erty and  property,  in  tbat  It  denies  to  the 
contractor  the  right  to  agree  with  employte 
aa  to  the  rate  of  compensation,  and  imposes 
a  penalty  upon  tbe  right  of  the  contractor 
to  agree  with  employds  upon  terms  of  em- 
ployment It  Is  trtie  tluit  In  one  of  the  pre- 
vailing ophiions  argument  sufflclently  broad 
to  cover  tbis  case  Is  made,  but  It  is  not  neces- 
sary for  tbe  decision,  and  Is  obiter,  and 
thei^ore  need  not  be  ft>llowed.  Our  conclu- 
sion is  that  80  much  of  the  statute  as  Is  in- 
volved In  this  case  is  constitutional. 

Tbe  second  question  presented  by  tiie  ree- 
wd  Is:  Did  tbe  {tointlff  waive  bis  rl^t 
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to  Insist  tliat  his  compensation  diould  be 
at  tbe  prevailing  rate  of  wages  for  rammers 
In  the  city  of  New  York?  Section  3  of  tbe 
labor  law  (Laws  1897,  p.  462.  c  415,  as 
amended  by  Laws  1S99,  p.  1172,  c.  667)  does 
not  attempt  to  fix  In  dollars  and  cents  the 
wages  to  be  paid  to  those  employed  on  state 
or  mmildpal  work,  but  provides  that  such 
wages  "afaall  not  be  less  than  the  prevallliv 
rate  for  a  day's  work  in  the  same  trade  or 
occupation  In  the  locality."  The  statute 
there  f we  made  It  the  doty  of  the  person 
charged  with  employing  plalntlfl  to  ascer- 
tain the  prevailing  rate  of  wages  for  similar 
services  in  the  city,  and  then  to  fix  the  com- 
pensation at  that  amount,  or  a  stUl  greater 
one;  and  by  the  section  following  the  Leg- 
islature undertook  to  assure  such  action  by 
the  officials  commanded  to  fix  wages  at  not 
less  than  the  prevailing  rate  by  providli^^ 
tliat  an  official  Tlolatlng  the  proviaionB  of  the' 
act  would  be  guilty  of  malfeasance  in  of- 
fice, and  be  suspended  or  removed.  We  most 
assume,  in  view  of  the  fact  that  the  ques- 
tion arises  from  a  demurrer  to  the  cwnplalnt, 
that  all  of  its  allegations  are  true,  and  tliat 
the  officer  employing  the  plaintiff  did  not 
obey  the  statute,  and  hence  became  subject 
to  its  penalUea.  But  that  fact  In  no  wise 
aids  tbe  plaintiff  in  bis  present  contention. 
He  had  been  in  the  employ  of  the  dty  for 
some  time  prior  to  May  10,  1894— when  the 
statute  went  into  operation— at  the  rate  of 
9S  a  day,  and  that  sum  the  city  continued  to 
pay  and  he  to  receive  without  protest  for  a 
period  of  six  years.  The  prevailing  rate  of 
wages  for  tliat  period  was  $3.50  a  day,  and 
the  employing  officer  should  have  fixed  plain- 
tilTB  wages  at  that  sum  or  greater.  But  be 
did  not  do  it,  and,  while  the  plaintiff  could 
have  properly  Insisted  that  the  officer  shoold 
heed  the  command  of  the  statute  In  that  re- 
spect, he  chose  instead  to  continue  In  the 
service  of  the  city  without  objecting  to  tbe 
compensation.  Now,  **lt  is  well  settled  by 
auth(Hity  that  a  man  may  waive  any  right 
that  he  has,  whether  secured  to  him  by  con- 
tract, conferred  on  him  by  statute,  or  gnar- 
antied  lilm  by  the  Constitution."  People  ex 
rel.  Mcljanghlin  t.  Bd.  Police  Oom'rs,  174  N. 
T.  450,  456,  67  X.  B.  78,  79,  and  cases  cited. 
And  the  legal  effect  of  plalntUTs  action  in 
accepting  from  time  to  time  during  a  period 
of  six  years,  wlthonf  protest,  the  wages  paid 
to  him  by  the  cl^,  was  to  waive  any  claim 
that  he  might  have  had  at  the  time  to  Insist 
that  the  employing  officer  should  fix  bis  rate 
of  compensation  at  a  greater  sum  than  he 
did.  It  follows  tliat  plalntlft  is  not  entitled 
to  recover. 

The  Judgment  should  be  affirmed,  with 
costs. 

O'BRIEN,  J.  (dlBsmtlng).  This  was  an 
action  to  recover  arrears  of  wages  claimed 
by  the  plaintiff  to  be  due  to  him.  Tbe  plain- 
tiff alleges  in  bis  complaint  that  the  defend- 
ant Is  Indebted  to  him  in  the  sum  of  |600 


for  arrears  of  pay  as  a  laborer  on  the  streets 
at  tbe  rate  of  60  cents  per  day  for  each  work 
day  that  he  was  employed  by  the  defendant 
during  a  period  of  about  six  years  and  paid 
at  the  rate  9S  per  day.  In  substance,  his 
claim  is  that  during  ail  this  time  he  was  not 
paid  enough,  and,  if  the  city  bad  obeyed  that 
provision  of  the  labor  taw  (Laws  1894,  p. 
1569.  c.  622,  I  2)  requbrlng  it  to  pay  "tbe  pre- 
vailing rate  of  wages,"  he  would  liave  re- 
ceived fS.50  per  day.  The  defendant  demur- 
red  to  the  complabit  on  the  ground  that  it 
did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  courts  below  sustain- 
ed the  demnrrer,  and  tbe  plaintiff  has  appeal- 
ed to  this  court  from  tbe  Judgment 

The  complaint  alleges  that  prior  to  the  en- 
actment of  the  labor  law  on  May  10b  18M, 
the  plaintiff  bad  been  in  tbe  employ  of  the 
tity  as  a  laborer  on  the  streets,  and  was  paid 
therefor  at  the  rate  of  f3  per  day,  but  claims 
no  arrears  of  pay  on  account  of  such  serv- 
ices. It  Is  then  alleged  tliat  tbe  labor  law 
was  enacted  on  May  10,  1894  (chapter  622, 
p.  1569,  Laws  1894),  and  that  tbe  plaintiff 
from  that  date  became  entitled  to  receive 
wages  at  the  prevailing  rate,  and  tbat  waeb 
rate,  upon  tbe  law  taking  effect,  became  $3.50 
per  day.  It  Is  tben  stated  that  aft^  tbe 
law  went  into  effect  the  plaintiff  continued 
to  work  in  tbe  same  capacity  by  the  day  dur- 
ing about  six  years,  to  the  1st  of  January. 
1900,  working  In  all  1,200  days,  and  was  paid 
therefor  at  the  rate  of  $3  for  every  day,  or 
98,600  in  all;  whereas,  if  the  prevailing  rate 
of  wages  law  had  been  observed,  he  wpnid 
have  received  $4,200.  Tbe  difference  be- 
tween tiiese  two  amounts  is  the  sum  for 
which  Judgment  Is  demanded.  It  appears, 
therefore,  from  the  face  of  tbe  complaint 
that  the  plaintiff  worked  for  tbe  defendant 
before  the  law  took  effect  and  for  six  years 
afto*.  receiving  the  same  wages  after  tlie 
law  as  befmre.  Tbe  course  of  dealing  b*> 
tween  tbe  parties  during  such  a  long  period 
of  time,  in  the  absence  of  some  allegation  ot 
fraud,  misteke,  or  of  a  right  expressly  re- 
serr^  Justifies  tbe  legal  Inf  er»ice  that  there 
was  a  contract  between  the  parties,  expreB- 
ed  or  to  be  implied,  tliat  the  trialntiff  was  to 
receive  for^s  work  $3  per  day,  and  no  more, 
or  that  he  has  waived  all  claim  under  the 
Btetute.  When  a  servant  sues  the  mastw 
for  wages,  allegtng  that  he  worked  by  tbe 
day  for  more  than  six  years,  and  was  paid 
for  each  day's  work  at  the  rate  of  93  per 
day,  and  makes  no  claim  or  allegation  tbat 
he  ever  asked  any  more,  or  evw  objected  on 
the  ground  that  he  bad  not  been  paid  enough, 
or  that  be  reserved  the  right  to  danand  more 
in  the  future,  or  that  there  was  fraud  or 
mistake  in  tbe  dealings,  the  legal  condosioa 
from  the  facts  must  be  that  there  was  a  full 
settlement  between  the  parties  or  an  agree- 
ment as  to  tbe  rate  of  wages,  or  a  waiver 
of  any  other  claim.  McCarthy  v.  Mayor,  etc 
of  N.  T.,  96  N.  X.  1.  48  Am.  Rep.  601.  I  un- 
derstand tbat  ttere  Is  no  dUCeraice  of  mbi- 
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Um  in  this  conrt  on  fbta  point,  and,  If  not, 
then  the  case  la  deddeO,  and  It  la  not  nec- 
essary to  discvsa  the  validity  of  the  labor 
law.  That  question,  as  I  think,  is  no  lon^* 
er  open  in  this  court  People  ex  reL  Rodgers 
V.  Ooler,  166  N.  ¥.  1,  89  N.  B.  716,  82  Am.  St 
Rei^  605.  52  L.  R.  A.  814;  Peoi^e  ex  rel. 
Treat  t.  Coler,  366  N.  1.  149,  59  N.  B.  770; 
People  ex  rel.  l^entllhon  t.  Coler.  168  K.  T. 
S,  60  N.  B.  1<M6;  People  ex  rel.  North  t. 
Featherstonbangh,  172  N.  Y.  112,  64  N.  Bk. 
802.  60  U  R.  A.  768;  People  T.  Orange  Go. 
B.  C.  Ca*  175  N.  7.  84,  67  N.  S.  129.  It  Is, 
howerw,  supiMsed  to  be  neceaury  or  useful 
to  rec^D  that  contrOTersy,  and  to  make  a 
fandfnl  distinction  betwera  the  decisions 
already  made  and  the  case  at  bar.  There 
can  be  no  sound  distinction  In  the  appUca- 
ti<m  of  the  statute  to  the  direct  and  Immedi- 
ate employes  of  a  dty  and  tiie  case  of  an 
Ind^Kiident  contractor  who  has  not  observed 
the  law.  The  contention  that  In  the  for- 
mer  case  the  law  may  be  held  good,  though 
it  may  be  void  as  to  the  latter,  is  not  based 
upon  any  sound  reason,  and  Is  in  conflict 
with  the  anthorltles  cited.  The  defendant's 
charter  provides  that  c^tain  public  work  In- 
volving the  expenditure  of  money  b^ond  a 
coiain  designated  amount  must  be  done  by 
contractors  whose  bid  for  the  work  Is  the 
lowest  or  most  favorable  to  the  city,  and  as 
to  work  below  this  amount  It  may  be  done 
by  the  dty  Itself  directly  through  Its  own 
employes.  We  have  certainly  held  that  as  to 
the  former  class  of  work  the  statute  with  re- 
spect to  "the  prevailing  rate  of  wages"  Is 
Toid,  although  in  that  case  the  dty  Inserted 
"the  [H^valling  rate  of  wages"  clause  In  the 
contract  It  Is  sow  earnestly  contended  that 
fhere  is  a  distinction  to  be  observed  with  re- 
spect to  the  validity  of  the  law  when  ap- 
plied to  the  Bsme  class  ot  laborers  working 
for  a  contractor  and  those  working  for  the 
dty;  that  as  to  the  former  the  law  is  In  con- 
flict with  the  Constitution,  while  as  to  the 
latter  It  is  perfectly  valid.  Just  how  the  law 
<.>an  bind  the  dty  and  not  bind  the  contractor 
Is  dlfflcolt  to  conceive,  since  the  latter  Is  an 
Instrument  of  the  former  In  carrying  out  the 
purpose  of  Its  incorporation.  The  contractor 
has  ne  standing  to  question  a  valid  law  un- 
der which  the  dty  acted  when  entering  into 
a  contract  with  him.  I  will  only  add  that  to 
my  mind  there  Is. something  preposterous  In 
the  inropositlon  that  this  statute  cannot,  as 
we  have  held,  bind  a  contractor  digging  a 
sewer  on  one  side  of  a  street  while  it  can 
and  does  bind  the  dty  superintendent  of 
streets  repairing  a  pavement  on  the  other 
side. 

But  if  the  question  was  a  new  one,  there 
la.  I  think,  but  little  difficulty  in  its  proper 
solution.  The  question.  In  Its  last  analysis, 
Ut  a  very  simple  one,  and  that  is  whether  a 
mandatory  statute  which  requires  a  city  to 
iwy  to  its  employfis  a  flxed  sum  as  compen- 
sation tor  their  work  or  as  wages  Is  a  con- 
•tttntioDal  exerdse  of  legislative  power. 


There  can  be  no  distinction  In  this  respect 
between  a  statute  which  fixes  the  wages  of 
servants  directly  la  dollara  and  cents  at  so 
much  per  day  or  so  much  per  hoar  and  a 
statute  which  fixes  minimum  wages  by  some 
known  or  ascertainable  rale  or  standard. 
The  statute  requiring  the  defendant  in  this 
case  to  pay  to  its  workmen  a  sum  described 
as  "the  prevailing  rate  of  wages"  is,  under 
the  circumstances  of  the  ease^  Just  as  ob- 
jectionable as  If  it  specified  the  sum  to  bo 
paid;  since  In  the  one  case  as  well  as  in 
the  other  the  city  is  deprived  of  the  right  to 
make  contracts  with  its  ^ployte  fixing  the 
rate  of  wages,  and  of  all  discretion  vrlth  re- 
spect to  the  same.  Considering  the  power 
of  the  L^lslatnre  over  this  subject  the  ques- 
tion is  not  always  what  has  been  done,  but 
what  may  be  done,  if  the  power  claimed  be 
conceded.  If,  In  this  case,  the  statute  had 
flxed  the  plaintiff's  wa^es  at  $5  per  day, 
there  could  be  no  objection  made  to  the  law 
tbat  cannot  be  made  now.  If  the  statute  in 
that  case  would  be  bad,  tUea  the  law  in  its 
present  form  is  open  to  the  same  objection. 
We  learn  from  the  complaint  In  this  case 
the  Important  fact  that  Just  as  soon  as  the 
statute  went  Into  operation  '*the  prevailing 
rate  of  wages"  Instantly  rose  over  15  per 
cent.,  which  is  an  object  lesson  throwing 
much .  light  upon  the  nature  of  the  power 
assumed  in  the  passage  of  the  law.  It  sim- 
ply means  that  the  Legislature  has  the  pow- 
er to  raise  or  depress  wages  at  pleasure  un- 
der the  vain  hope  or  excuse  tbat  the  changes 
will  be  conflned  to  the  boundaries  of  cities. 

There  is  no  attempt  made,  and  obviously 
none  can  well  be  made,  to  bring  the  law 
withtn  the  scope  of  the  police  power.  It 
cannot  be  said  that  it  is  a,  law  to  t>romote 
the  public  health,  or  public  safety,  or  public 
order,  and  no  element  can  pos^bly  be  In- 
jected Into  It  to  render  it  valid  as  a  police 
regulation.  There  is  but  one  ground,  If  I 
understand  the  argument  upon  which  this 
law  is  defended,  and  tbat  Is,  when  stated  In 
the  broadest  way,  that  dtiee  have  no  rights 
that  the  Legislature  may  not  regulate  and 
change  at  pleasure,  since  cities.  It  Is  said, 
are  created  and  exist  only  by  the  will  of 
the  Legislature,  and  that  the  power  to  which 
they  owe  their  existence  is  supreme  over 
every  detail  of  their  internal  affairs;  that  a 
dty  is  but  on  agency  of  the  state  that  the 
latter  may  command,  coerce,  or  direct  at 
will.  Arguments  that  contalp  a  considerable 
element  of  troth  are  often  difficult  to  an- 
swer,  even  though,  when  considered  as  a 
whole,  they  may  be  unsound  and  quite  mis- 
leading—as this  argument  certainly  is.  It 
is  often  said  in  a  very  general  way  tbat 
dtles  and  other  public  municipal  corpora- 
tions are  agencies  of  the  state,  and  tbat  ts 
true  In  so  far  as  they  are  invested  with 
powers  political  or  govemmentat;  but  sure- 
ly no  one  will  claim  that  the  relation  of  prin- 
cipal and  agent  exists  between  the  state  and 
Its  seretal  monidpaUtles.  Agency  i»  a  rela- 
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tion  tliat  la  generally  founded  In  contract, 
and  the  agent,  within  the  scope  of  his  powers, 
speaks  and  acts  for  hia  principal,  and  so 
binds  hiim.  The  prlncipai  may  impose  his 
will  upon  the  conduct  of  the  agent  by  com- 
manding him  what  to  buy  and  what  to  sell, 
and  be  may  fix  the  price  at  his  pleasore.  But 
it  is  scarcely  necessary  to  argue  that  no  snch 
relation  can  possibly  edst  between  the  de- 
fendant and  the  state.  The  dty  of  New  ToA 
is  not  an  agent  of  the  state  in  the  neaae  that 
the  Legislature  may  dictate  what  price  It 
must  pay  for  property  or  labor  that  It  may 
need  In  the  conduct  of  its  local  affairs.  If 
this  were  so,  then  there  can  be  no  such  thing 
as  home  rule  for  cities,  and  tlie  idea  ap- 
parently so  popular  and  so  much  commended 
Is  a  delusion. 

The  precise  question  that  we  have  to  deal 
with  here  is  whether  the  most  Important  city 
on  this  continent,  If  not  in  the  worid,  has 
got  such  a  measure  of  autonomy  and  home 
rule  as  to  render  it  Independent  of  leglslatlTe 
interference,  at  least  with  respect  to  the 
price  that  It  shall  pay  for  common  labor  or 
other  property  that  It  may  require  In  per- 
forming ita  functions  as  a  local  govemment. 
It  would  be  of  Tory  little  use  to  provide,  as 
the  Constitution  of  this  state  does,  that  local 
officers  In  dtles  most  be  either  elected  by 
the  people  or  appointed  by  some  local  au- 
thority, If  It  still  remained  in  the  power  of 
the  Legislature  to  prescribe  by  statute  to  the 
officers  who  are  elected  to  take  charge  of 
the  streets  or  public  worlES  the  minimum 
wages  which  the  dty  must  pay  for  labor, 
or  the  price  It  must  pay  for  property,  thus 
deprlTlog  the  officer  of  all  judgment  and  dis- 
cretion In  regard  to  his  duties.  -If  a  local 
officer,  as  the  representatlre  of  the  dty,  hi 
not  left  free  in  this  respect,  he  cannot  be  said 
to  be  acting  In  the  exercise  of  his  own  judg- 
ment or  In  the  interest  of  the  locality,  but 
simply  obeying  the  will  of  the  central  power. 
A  coi^oration,  whether  public  or  private,  Is 
a  person  within  the  meaning  of  the  constitu- 
tlonal  guaranties  for  the  security  of  liberty, 
prt^erty,  and  the  equal  protection  of  the 
law.  If,  therefore,  the  Legislature  may  not 
dictate,  by  statute,  to  a  private  person  or 
corporation.  What  he  or  It  shall  pay  for  prop- 
erty, or  the  rate  of  wages  to  be  paid  to  em- 
ployes, I  fail  to  see  where  ft  can  get  the 
power  to  dictate  to  the  d^  the  wages  It 
must  pay  to  the  men  It  must  employ  in  the 
care  of  Its  streets  or  other  public  works.  If 
the  Legislature  can  deprive  ■  dty  of  the  right 
to  hire  Its  own  laborers  at  such  wages  as 
they  can  mutnally  agree  on,  why  can  It  not 
,  deprive  every  corporation  of  the  same  right? 
A  private  corporation  Is  just  as  much  a 
creature  of  the  state  as  a  public  corporation, 
but  no  one  has  yet  contended  that  a  law  fix- 
ing the  rate  of  wages  for  a  private  corpora- 
tion would  be  good.  When  the  state  creates 
a  corporation,  public  or  private,  and  sends 
It  forth  upon  its  mission,  It  becomes  invest- 
ed by  the  Constitution  and  the  law  of  ita 


creation  with  certain  rights  and  privileges 
that  are  as  Inviolable  as  those  of  private 
persons.  Its  property  may  not  be  confiscated 
or  taken  from  It  except  by  its  consent  or  by 
due  process  of  law.  It  cannot  be  denied 
the  equal  protection  of  the  law.  The  money 
which  a  dty  procures  by  the  exercise  of  the 
taxing  power  cannot  be  dlvexted,  directly 
or  Indirectly,  to  any  private  purpose,  or  for 
the  benefit  of  any  class  as  sadi.  And  yet 
all  these  constitutional  guarantiea  may  be 
violated  if  the  Legislature  can  fix  the  wages 
of  laborers  or  the  price  to  be  paid  tor  any 
property  that  the  municipality  may  need. 

T-hat  some  trt  all  these  constitutional  rights 
have  been  Invaded  by  the  statute  In  question 
Is  quite  evident  That  will  appear  from  the 
facts  of  the  present  case;  and  by  that  I  mean 
the  facts  stated  In  the  complaint  and  those 
tliat  are  fairly  to  be  Inferred  therefrwn.  The 
city  of  New  Yfak,  In  the  exercise  of  Its  cbar- 
tered  powers,  must  purchase  Immense  amounts 
of  property,  real  and  personal,  and  must  em- 
ploy a  vast  army  of  laborers,  and  the  money 
to  pay  for  the  same  mnst  be  procured  by 
ktcal  taxation.  The  stat^  as  such,  bears  no 
part  of  these  expoises,  and  the  question  is 
whether  it  may  prescribe  by  statute  the  price 
which  the  dty  must  pay  for  suoh  property  or 
the  wages  for  such  labor,  or  must  all  these 
things  be  left  for  the  dty  itself  to  settie  by 
agreement  upon  snch  terms  as  may  be  rea- 
sonable, just  as  such  matters  are  settled 
private  corporations  or  Individuals?  If  the 
Legislature  should  pass  a  statute  prescribing 
the  minimum  price  that  the  defendant  shonld 
pay  fw  the  carpets  and  furniture  In  the  dty 
hall,  and  should  even  name  the  merchant  or 
dealer  from  whom  alone  they  could  be  pur- 
chased, every  argument  adduced  to  uphold 
the  statute  in  question  would  apply  with 
equal  force  to  such  a  law.  If  the  Legisla- 
ture has  the  power  to  fix  the  inlce  of  com- 
mon labor,  what  objection  can  tiiere  be  to  a 
statute  fixing  the  minimum  or  maxlnlum  price 
of  such  commodities?  This  case  Is  a  good  0- 
Instratlon  of  the  opovtlon  of  a  statute  fix- 
ing the  price  of  labor.  We  are  Informed  by 
the  complaint  that  prior  to  the  enactment  of 
the  labor  law  on  May  10,  1884L,  the  plaintiff 
was  employed  by  the  day  to  work  on  the 
streets,  and  was  paid  wages  at  the  rate  of 
$3  per  day.  There  Is  no  claim  made  that 
the  wages  tiius  paid  were  not  fair  wages,  «v 
the  going  wages.  There  Is  no  claim  that  the 
plaintiff  erar' asked  or  expected  any  mere; 
but  it  seems,  or  at  least  the  complaint  as 
states,  that  just  as  soon  as  the  labor  law 
went  Into  effect  on  May  10,  18M,  **the  pre- 
vailing rate  of  wages"  at  once  rose  to  fSJSO 
per  day,  but  the  plaintiff  was  apparently  ob- 
livions of  that  fact,  or  at  all  events  paid  m 
attention  to  it,  but  contlnned  to  work  In  the 
seme  way  and  draw  pay  at  tiie  aame  rate 
for  six  years  without,  so  far  as  appears,  mak- 
ing any  objection  to  the  rate  of  wages  or  de- 
manding any  increase.  Now  it  Is  said  that 
the  dty  is  Id  arrears  and  Is  Indebted  to  liln 


Digitized  by 


Google 


B7AN  T.  OITT  OF  NEW  TOBE. 


605 


In  tbe  anm  of  t^.  l)efiiff  SO  cents  more  fur 
each  day  that  be  worked  and  was  paid  98 
per  day.  This  claim  has,  of  course,  no  foun- 
dation except  in  the  statnte,  which,  aa  he 
claims,  gave  him  the  right  to  the  additional 
60  cents.  If  the  plalntlCT  can  recover,  so  can 
bundreds,  and  possibly  thonsends,  of  other 
pef^Ie,  and  snCh  demands  in  the  aggncate 
most  amount  to  a  Tery  large  snm  of  mon^ 
that  Hie  dty  must  raise  by  taxation  and  pay 
to  Kb  employes  after  their  work  has  been 
perfwmed.  Who  will  assert  that  the  money 
■0  paid  ont  of  the  treasnry  Is  devoted  to  a 
legitimate  city  purpose?  Who  can  deny  that 
the  millions  of  dollars  which  the  city  Is  re- 
quired to  raise  and  pay  for  such  arrears  Is 
not  In  the  nature  of  a  gratuity  to  private 
iwrsons?  The  position  of  the  dty  Is  that  ft 
owes  the  plaintiff  nothing,  and,  if  It  must 
pay  at  all,  It  will  be  under  the  coercion  of  the 
le^islatlTe  enactment.  The  power  of  the  Leg- 
telatnre  over  municipal  corporations  In  all 
matters  political  or  governmental  within  con- 
stitutional limits  la  conceded,  but  surely  tbat 
does  not  include  the  power  to  Interfere  In 
every  detail  of  Its  Internal  affah«;  and  tito 
right  of  tbe  dty  to  hire  Its  own  employta 
who  work  npon  the,  streets  on  such  tenna  aa 
can  be  fairly  agreed  upon  la  one  of  tile  things 
that  does  not  concern  tbe  state,  bnt  la  con- 
fided to  the  local  authorities.  Tbe  compen- 
aatitm  of  ail  dty  authorities  and  of  tbe  cler- 
ical force  In  the  several  departments  may 
be  fixed  and  regulated  by  law,  since  ttielr 
duties  are  public,  political  or  governmental, 
but  the  wages  of  labn^rs  or  the  price  of 
property  Is  something  that  cannot  be  fixed 
and  regulated  by  statute  without  ondermlnlng 
every  prlndple  of  local  autonomy.  It  woold 
be  a  very  idle  ceremony  to  provide  In  the 
Gonstltirtlon  tbat  all  moneys  raised  by  taxa- 
tion In  cities  must  be  devoted  to  dty  pur- 
poses If  the  Legtaflatnre  may  snact  a  law 
which  wUl  enable  the  plaintiff  at  the  end  of 
six  years,  and  after  drawing  pay  all  tbe  time 
at  the  rate  of  $S  per  day  (that  being,  so  fiir 
a  j  appears,  all  he  asked  or  expected),  to  re- 
open tbe  account  to  add  over  15  per  cent, 
more  to  the  amount  paid  to  bim  for  bis  la- 
bor, and  wblcfa  it  is  apparent  he  was  satisfied 
with  at  the  time  as  his  compensation.  It  is 
no  part  of  the  legitimate  powers  or  functions 
of  government  to  fix  wages  any  more  than 
it  Is  to  preseritw  the  price  of  bread.  If  a 
statute  may  be  enacted  to  put  wages  up,  -so 
may  oae  be  enacted  to  put  wagM  down.  If 
wages  tor  tbe  employes  ot  a  dty  can  be  fixed 
by  a  statute  at  fB  per  day,  they  can  be  fixed 
at  BO  cents  per  day;  all  depending  uptm  the 
temptt  ot  a  majorl^  of  tbe  legislature.  SaA 
legislation  cannot  be  Jnstlfled  upon  the  ground 
that  It  is  aimed  only  at  a  great  dty  exist- 
ing under  a  legislative  charter.  The  argu- 
ment In  tbat  respect  embodies  a  fundamental 
eiTor  Id  that  It  falls  to  observe  the  legal  diar- 
BCter  of  a  municipal  corporation,  possessed 
as  It  is  of  dual  powers;  the  one  governmental, 
legislative,  or  pnbltc,  and  the  other  ivo^Fle- 


tary  or  private.  When  Imposing  taxes,  en- 
acting ordinances,  and  conducting  public  Im- 
provements tbe  city  Is  exercising  a  part  of 
tbe  sovereign  poTs^,  but  In  hiring  lat>orera 
and  purchasing  property  for  tbe  corporate  use 
it  acts  as  a  private  Ihdlvldual  entitled  to  all 
the  privlleget  and  hnmunities  tbat  tbe  Con- 
stitution secures  to  private  persons.  These 
latter  powers  are  confrared  and  exerdsed  for 
the  iHivato  advantage  of  the  particular  cor- 
poration as  a  distinct  legal  personalty,  and  as 
to  sucb  powers  and  to  property  acquired  there- 
under  and  ctmtracts  made  with  reference 
thereto  the  corporation  Is  to  be  regarded 
quoad  lioc  a  iHlvato  corporation.  Dillon  on 
Munldpal  Corporations,  I  66.  It  is  upon  tbls 
prindple  that  cities  are  made  liable  for  act» 
or  omlsalonB  under  tbe  law  of  negligence. 
The  law  of  master  and  servant  Is  applicable. 
Just  as  It  Is  applicable  betwera  private  par- 
ties. 

In  Conrad  v.  Tmsteei  of  the  Village  of 
Ithaca,  16  N.  7.  168,  it  was  held  tbat  where 
tbe  trustees  of  the  village  were  made  by  Hp 
charter  commissioners  of  bl^ways.  they  woe 
to  be  regarded,  in  respect  to  that  function, 
not  aa  independent  public  officers,  bnt  as  the 
agents  of  the  corporation,  so  as  to  make  tbe 
latter  dvllly  responslMe  for  tiidr  acta  of 
omtedon,  according  to  tbe  law  of  master  and 
servant  In  a  note  to  the  case  last  dted 
Is  published  an  (pinion  by  Judge  Selden  In 
Weet  V.  Trustees  of  tbe  Tillage  of  Brock- 
port,  wberdn  he  polnto  ont  tiie  prindple  that 
lies  at  the  baslif  -(tf  tbe  rale  wbich  makes  a 
munldpal  cotporaUon  liable  under  tbe  maxim 
of  respondeat  svrpuior  aa  follows:  'That 
whenever  an  individual  or  a  corporation,  for 
a  consideration  recdved  fn>m  the  sovereign 
power,  has  become  bound  by  covenant  or 
agreement,  eltiier  express  or  Implied,  to  do 
cortalB  things,  sucb  Individual  or  corporation 
is  liable,  In  case  of  neglect  to  porform  sucb 
covoiant,  not  imly  to  a  public  prosecntton  by 
indictment,  bnt  to  a  private  action  at  the 
suit  of  any  person  Injured  by  such  n^ed. 
In  all  encb  cases  tbe  contract  made  tritfa  the 
soverdgn  power  Is  deemed  to  Inure  to  the 
benefit  OC  every  Individual  Interested  In  Its 
performance."  This  liability  of  the  mnntd- 
pallty  as  to  the  care  of  the  streete  was  again 
recognised  by  this  court  In  Bhrgott  v.  Mayor, 
eto.,  of  New  Tozfe,  96  N.  T.  264.  48  Am.  Rep. 
622.  Judge  Barl,  after  dting  Oonrad  v.  Trus- 
tees of  Village  of  Itbaea,  16  N.  T.  168;  Reqna 
V.  City  of  Rochester,  45  N.  T.  129^  6  Am. 
Rep.  52;  Hutson  v.  Mayor,  etc.,  of  N.  Y.,  9 
N.  T.  168,  60  Am.  Dec.  626;  Davenport  v. 
Rutftmani  VI  N.  T.  568;  Hume  v.  Mayor, 
etc;,  of  N.  T.,  74  R  T.  264-ob8ervt!d  that  the 
rule  has  been  somewhat  crttidaed,  but  that 
*^t  bas  tbe  sandlmi  of  a  wise  public  policy, 
tiie  support  of  good  reasons,  and  tUat  Ite 
operation  la  generally  Just  and  beneficent." 
Tbls  principle  baa  been  recognized  in  many 
other  cases  in  this  state  tbat  need  not  bp 
dted.  It  bas  also  been  approved  by  the  Su- 
preme Court  of  the  United  States  in  Barnes 
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T.  District  of  Golumttla,  91  U.  S.  MO,  23  U 
Bd.  440,  and  by  tbe  Circuit  Court  of  the 
United  States  In  Barney  Dumping-Boat  Co.  t. 
Mayor,  etc.,  of  01^  of  Nev(  York,  40  Fed.  SO. 

In  Missano  t.  Mayor,  etc..  of  N.  Y.,  160 
N.  Y.  123,  120,  64  M.  B.  744.  74S,  this  court 
held,  after  a  review  of  tlie  aatboritles,  as  fol< 
lows:  "It  Is  clear  upon  principle  and  author- 
ity that  the  city  of  New  York.  In  the  ordi- 
nary and  usual  care  of  Its  streets,  both  as 
to  repairs  and  cleanliness,  Is  acting  In  the 
discharge  of  a  spedal  power  granted  to  It  by 
the  Legislature,  In  the  exercise  of  which  it  Is 
a  legal  Individual,  as  distinguished  from  its 
goTemmental  functions  when  It  acts  as  a 
sovereign.  Maxmllian  v.  Mayor,  etc,  62  N. 
Y.  164  [20  Am.  Rep.  468]."  In  the  present 
case  the  Legislature  In  enacting  the  labor  law 
was  dealing  with  the  dty  of  New  York  In  Its 
proprietary  or  private  capacity,  wherein  it  Is 
to  be  regarded  as  a  legal  individual,  as  dis- 
tinguished from  Its  governmental  functions 
when  it  acts  as  a  sovHelgn,  Sweeping  aside 
all  forms,  and  seeking  to  establish  the  real 
legal  situation,  the  city  In  this  respect  Is 
nothing  more  than  an  aggregation  of  private 
citizens  who  are  taxpayers,  and  as  such  are 
entitled,  acting  in  the  combination  created  by 
the  charter,  to  the  protection,  through  the 
legal  entity  thereby  created,  of  ail  those  indi- 
vidual rights  and  privileges,  precisely  as  if 
each  was  acting  for  himself.  If  It  be  true, 
as  the  foregoing  authoritleB  clearly  establish, 
that  a  municipal  corporation,  acting  as  a  le- 
gal Individual,  Is  liable  In  damages  for  the 
negligence  of  Its  servant,  It  must  logically 
follow  that  It  Is  entitled  to  all  the  Immunities 
and  privileges  incident  to  that  situation,  and 
this  Involves  the  right  of  the  city  under  the 
Constitution  to  tilre  Its  own  laborers  and  serv- 
ants, since  It  would  be  Intolerable  If  their 
employment  could  be  regulated  and  controlled 
by  the  central  power,  while  the  city  alone 
Is  made  lidbJe  for  their  negligence  or  mis- 
takes. The  Legislature  may  authorize  bur- 
dens to  be  imposed  upon  them  for  public 
works  or  improvements,  and  possibly  may  re- 
quire the  same  by  mandatory  laws  in  the  in- 
terest of  the  general  public;  but  this  does 
not  embrace  the  power  to  dictate  to  the  city 
the  wages  It  shall  pay  to  Its  employ^  in  the 
performance  of  its  work,  or  to  deprive  the 
local  authorities  who  act  for  the  taxpayers 
of  all  Judgment  and  dIscretloD  upon  that  sub- 
ject. A  taxpayer  in  a  dty  has  the  right  to 
have  such  questions  decided  by  the  Judg- 
ment of  the  local  authorities  who  represent 
him,  and  not  by  the  central  power  at  the  capi- 
tal of  the  state. 

It  is  a  curious  fact  that  every  ailment  In 
sni^Kirt  of  statutes  of  this  character,  whether 
proceeding  from  the  bench  or  the  bar,  con- 
tains the  broad  admission  that,  if  such  laws 
were  made  applicable  to  private  corporations 
or  individuals,  tbey  would  then  be  clearly  in 
conflict  with  the  Constitution,  These  argu- 
ments, like  that  to  sustain  the  statute  In 
Question,  entirely  oTwIook  or  Ignore  tin  ioh 


port  ant  distinction  between  these  powers  and 
functions  of  municipal  coipwatlons  tliat  are 
public  or  political  and  those  that  are  private. 
This  distinction  has  nowhere  been  better  st^* 
ed  and  Illustrated  than  in  the  opinion  of 
Judge  Cooley  In  the  case  of  People,  etc.  v. 
Common  Council  of  Detroit.  28  Miclu  228, 
15  Am.  Rep.  202.  After  stating  what  be  con- 
siders as  settled  law,  the  proposition  that 
cities,  considered  as  communities  endowed 
with  peculiar  functions  for  the  benefit  of  th^ 
own  citizens,  have  always  been  recognized  as 
possessing  powers  and  capacities  and  as  be- 
ing entitled  to  exemptions  distinct  from  those 
which  they  possess  or  can  claim  aa  conven- 
iences in  state  government;  that  they  pos- 
sess powers  and  capacities  which  are  private 
in  contradistioction  to  those  In  which  the 
state  is  concerned,  and  which  are  called  pub- 
lic, thus  putting  such  corporations,  as  regards 
all  such  powers,  capacities,  and  Interests, 
substantially  on  the  footing  of  private  cor- 
porations or  individuals— the  learned  Judge 
then  proceeds  to  amplify  this  distinction  as 
fallows:  "Whoever  insists  upon  the  right  of 
the  state  to  Interfere  and  control  by  compnl- 
sory  legislation  the  action  of  the  local  con- 
stituency In  matters  exclusively  of  local  con- 
cern should  be  in-epared  to  defend  a  like  in- 
terference in  the  action  of  private  corpora- 
tions and  of  natural  persons.  It  is  as  easy 
to  Justify  on  principle  a  law  which  pomlts 
the  rest  of  the  community  to  dictate  to  an 
Individual  what  he  stiall  eat,  and  what  he 
shall  drink,  and  what  he  shall  wear,  as  to 
show  any  constltutionai  basis  for  one  under 
which  the  people  of  other  parts  of  the  state, 
through  th^lr  representatives,  dictate  to  the 
dty  of  DetroH  what  fountains  shall  be  erect- 
ed at  Its  expense  for  the  use  of  Its  citizens, 
or  at  what  cost  it  shall  purchase  and  how  it 
shall  improve  and  embellish  a  park  or  boule- 
vard for  the  recreation  and  enjoyment  of  its 
dtlzens.  The  one  law  would  rest  upon  the 
same  fallacy  as  the  other,  and  the  reasons 
for  opposing  and  contesting  it  would  be  the 
same  in  each  case.  And  wtiile  it  may  be  en- 
tirely posdble  that  in  any  particular  Instance 
the  interference  would  be  beneficial  to  the 
person  or  the  community  whose  rights  are 
invaded,  it  Is  not  to  be  overlooked  that  an 
interference  to  compel  a  person  to  submit  b) 
something  for  Ills  own  good  may  be  made 
use  of  as  a  precedent  to  compel  him  at  some 
future  time  to  submit  to  extortion  and  plun- 
der. The  law  very  properly  draws  a  line  "be- 
tween that  which  Is  admissible  and  that 
which  is  not,  and  it  does  not  allow  outside 
dictation  in  matters  purely  of  local  concern, 
for  one  very  good  reason,  among  otliers  equal- 
ly good:  that  the  motive  for  outside  inter- 
ference will  very  likely  be  something  besides 
a  desire  to  do  good  to  a  community  in  which 
the  parties  Interfering  have  no  personal  inter- 
est, unless  of  a  merely  sentimental  nature, 
and  whose  burdens  they  are  not  to  share, 
or  enjoyments  participate  in.  All  such  out 
ten  are  left  to  those  whose  InteFesti  will 
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prompt  them  to  act  with  prndence,  and  who, 
because  of  thetr  Interest,  and  because  they 
relate  to  matters  that  most  come  under  their 
own  Tlew  and  observation,  they  are  prenimp- 
tlrely  best  qualified  to  decide  upon." 

It  was  held  in  the  Orange  County  Road 
Conatr.  Co.  Oase,  suprs,  that  a  statate  mak- 
ing It  a  crime  for  a  person  contracting  with  a 
municipal  corpotatlim  to  require  more  than 
eight  hoor^  work  for  a  day's  labor  was  nn- 
constitiitloDal  and  Told.  It  was  held  in  the 
Bodgers  Case,  supra,  that  a  similar  statate 
forfeiting  a  contractor's  right  to  compensa- 
tion for  his  work  If  he  omitted  to  doing  the 
work  to  pay  what  Is  called  the  "preyalling 
rate  of  wages,"  was  also  In  conflict  with  the 
Conatltatlon.  In  the  Bodgers  Case  the  city 
realsted  the  claim  of  the  contractor  for  com- 
pensation. It  had  no  other  defense,  and  this 
court  held  that  it  constituted  no  answer  to 
the  coDtractor's  claim  to  set  op  a  violation 
of  a  atatote -which  was  invalid,  and  beyond 
the  power  of  the  Legislature  to  enact  What 
distinction,  If  any,  there  Is  or  can  be  between 
these  cases  and  the  one  at  bar  I  confess  I 
am  unable  to  state.  I  leave  that  to  my 
Brethren  who  now  differ  with  me,  only  add- 
ing that  It  does  not  seem  to  me  wise  to  in- 
troduce fanciful  distinctions  In  the  construc- 
tion of  statutes  of  this  character  whenever 
the  membership  of  the  court  happens  to  be 
changed.  It  must  be  remembered  that  in  the 
Bodgers  Case  it  was  the  city  that  set  up  and 
claimed  the  protection  of  the  statute,  and  we 
beld  that  the  law  had  no  force  or  effect  to 
defeat  the  claim  of  the  contractor,  but  In  the 
present  case  It  Is  to  be  held  that  it  la  a  good 
basis  for  a  common  laborer  upon  which  to 
assert  a  valid  claim  against  the  city  treasury; 
or.  In  other  words,  a  statnte  held  to  be  void 
as  Bgatost  the  claim  of  the  contractor  Is  the 
very  cornerstone  and  foundation  for  a  claim 
against  the  city  by  one  of  its  servants  or  em- 
ployee. 

I  am  In  favor  of  affirming  this  judgment 
on  the  point  flrst  alwve  stated,  but  I  am  not 
In  favor  of  going  out  of  our  way  to  change  the 
construction  already  ^ven  to  the  labor  law  on 
the  basis  of  a  distinction  00  frail  and  fandfol 
as  that  contended  for  by  tb»  learned  counsel 
for  the  plaintiff. 

HAIOHT,  CVIAMS,  and  WBOtNBS,  77.. 
concur  with  PABKBB,  O.  3.  BABTLKTT 
and  TANK,  J7.,  concur  wttb  aBBIBN,  J. 

fodsinsnt  affimicdc 
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<OBazt  «tf  Appeals  of  New  YoA.  Jan.  29, 

1904.) 

jOBkWP-amL  action— bvidencb. 

1.  In  an  action  against  a  saloon  keeper  for 
lalc,  the  qnesdon  of  tact  atMiDt  which 


the  parties  differed  was  as  to  whether  de- 
fendant directed  his  son  to  throw  plalntlfl  out 
of  the  saloon.  The  court  allowed  to  be  Intn^ 
duced  a  statement  of  the  son-^ade  on  the  trial 
of  an  action  against  him  for  the  same  assault, 
and  who  was  insolvent— and  deceased  at  the 
time  of  the  second  action  to  the  effect  tliat  he 
took  plaintiff's  money  after  the  assault,  and 
said  he  would  go  and  get  a  hack  for  him,  bot 
that  he  spent  the  money  for  beer.  MM  error 
anthoriaing  a  reversal. 

Appeal  from  Sopreme  Court,  AM>eIlate  Dl- 
Tision.  Fourth  Department 

Actl(m  by  John  Murphy  against  Edward 
Cuff.  From  a  judgment  of  the  Appellate  Ot- 
vision  (79  N.  T.  Supp.  IIS8)  afflrming  a  jud£- 
uient  for  plalntlfl.  d^endant  appeals.  Be- 
versed. 

John  N.  Carlisle,  for  appellant  F.  B.  Pitch- 
er and  George  A.  Lawyer,  for  respondent 

HAIQHT,  J.  This  action  was  brooght  to 
recover  damages  for  an  alleged  assault  and 
battery.  The  plaintiff  was  a  laborer.  28 
years  of  age,  residing  In  Watertown,  N.  Y., 
and  the  d^endant  was  a  saloon  keeper  In 
that  dty,  having  a  son  James,  aged  27,  who 
was  his  bartender.  During  the  afternoon  of 
April  20,  1899,  the  pUtotlff,  whUe  In  the  de- 
fendant's saloon,  claims  to  have  been  assault- 
ed by  the  defendant's  son.  and  to  have  been 
kicked  and  pushed  out  of  doors,  causing  the 
fracture  of  the  neck  of  one  of  his  thigh  bones. 
The  plaintiff  testified,  in  substance,  that  he 
was  In  the  defendant's  saloon,  and  bad  had 
several  drinks  that  day  with  the  defendant's 
son;  that  during  the  aftenioon  the  defend- 
ant entered  the  saloon,  and  addressed  him  by 
asking  what  he  was  doing  there,  and  if  he 
bad  come  up  to  get  Jim  drunk  again,  and 
concluded  by  telling  him  that  he  did  not  want 
him  hanging  around  there.  They  then  had 
some  words  with  reference  to  a  bill  that  the 
plaintiff  owed  the  defendant  and  thereafter 
the  defendant  walked  out  of  the  front  door, 
but  as  he  did  so  he  directed  his  son  to  throw 
the  plaintiff  oqt  calling  him  a  vile  name. 
Thereupon  the  defendants  son,  in  the  ab- 
sence of  his  father,  committed  the  assault 
complained  of.  The  defendant  testified.  In 
substance,  that  he  told  the  plalntlfl  that  he 
did  not  want  him  hanging  around  there,  and 
that  he  must  go  out  but  denied  positively 
that  he  said  a  word  to  his  son  with  reference 
to  throwing  or  putting  the  plaintiff  out  It 
further  appears  from  the  testimony  of  both 
of  the  parties  that  the  defendant  was  out  but 
four  or  five  minutes,  going  to  the  next  door, 
and  that  on  returning  to  the  saloon  he  found 
the  plaintiff  lying  upon  the  ground  outside 
of  the  back  door;  that  with  the  assistance  of 
his  son  he  took  him  Inside,  and  placed  him 
in  a  chair,  and  then  lectured  both  his  son 
and  the  plaintiff  with  reference  to  coming  In- 
to his  saloon,  getting  drunk,  and  then  having 
a  fight  over  it;  statlug  that  it  was  a  pretty 
state  of  affairs,  and  ordered  his  son  out  of 
the  saloon,  with  directions  not  to  come  back 
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any  mon.  It  wffl  thus  be  seen  that  the 
Btaarp  question  of  fact  about  which  the  par- 
ties dlffw  Is  as  to  whether  the  defendant 
directed  his  son  to  throw  the  plalntlfl  out  of 
the  saloon.  Upon  this  Issue  the  testlinony  Is 
confined  to  that  of  the  plalndff  and  defend- 
ant, who  are  now  the  only  remaining  living 
witnesses  as  to  what  took  place.  The  jurors 
were  ther^ore  compelled  to  determine  the 
fact  on  the  testimony  of  these  witnesses,  aid- 
ed only  by  the  inferences  which  may  be 
drawn  from  that  which  preceded  and  Im- 
mediately followed  the  assault,  as  adndtted 
by  both  parties.  The  issue  being  thus  nar- 
rowed to  the  testimony  of  the  parties,  and 
they  tiavlng  testified  positively  and  sQuarely 
against  each  other  upon  the  one  question  of 
fact  upon  which  the  right  of  the  plaintiff  to 
recover  depends,  it  became  Important  that 
the  trial  court  should  avoid  any  Incompetent 
testimony  which  might,  in  any  considerable 
degree,  pr^udice  the  minds  of  the  Jurors 
against  either  of  the  parties  to  the  control 
versy.  It  appears  that  the  plaintiff  first 
brought  an  action  against  the  son,  James 
Cuff,  and  that  In  that  action  he  recovered  a 
judgment  It  Is  asserted  that  the  son  was 
insolvent,  and  that  he  afterwards  was  killed 
by  a  passing  train  wUle  he  was  walking  upon 
the  track  of  a  raliroad;  that  then  this  ac- 
tion was  brought,  In  which  a  recovery  Is 
sought  against  the  father.  Upon  the  trial 
the  plaintiff  testified  in  his  own  behalf 
that  upon  the  trial  of  the  action  against 
James  he  testified  ttiat  be  took  the  pialn- 
tifTs  money  after  he  was  injured,  said  he 
would  go  and  get  a  hack  for  him,  and  that 
he  forgot  it,  and  spent  the  money  for  beer. 
This  evidence  was  taken  under  an  objec- 
tion and  exception  by  the  defendant  The 
plaintiff  was  unable  to  get  assistance  to  take 
him  home  for  a  nnmt>er  of  hours,  and  In  the 
meantime  he  was  compelled  to  remain  in  the 
saloon.  The  evident  purpose  of  this  evidence 
was  to  create  a  bias  in  the  minds  of  the 
jurors  against  the  defendant  and  bis  son. 
The  defendant  was  not  bound. by  the  state- 
ment of  James,  made  upon  a  tris^  In  an- 
other action,  and  it  was  clearly  incompetent 
and  an  error  of  law  on  the  part  of  the  court 
to  receive  It  after  -  objection.  Bat  we  are 
urged  to  sustain  the  judgment  upon  the 
ground  that  the  admission  of  the  evidence 
did  not  affect  the  result  We  might  overlook 
the  error  if  satisfied  that  such  was  the  fact 
but,  under  the  circumstances  disclosed  In  the 
case,  we  think  it  cannot  be  said  that  its  re- 
ception did  not  affect  the  result 

The  judgment  should  therefore  be  revers- 
ed, and  a  new  trial  ordered,  with  eoati  to 
abide  the  event 

PARKER.  0.  J.,  and  GBAT,  O'BRIEN, 
BARTLETT,  MARTIN,  and  OULLBN.  JJ., 

concur. 

Judgment  reversed,  etc. 


(8S  OUo  St.  U7) 

STATE  ex  rel.  SHEETS.  Atty.  Gen.,  t. 
S^  A.  LIFB  INS.  CO. 

(Supreme  Court  of  Ohio.   Jan.  6,  1904.) 

FOREIGN  LIFB  INSURANCB  COMPANY  —  IN- 
DBUNIFTINO  EMFLOTERS-DOINQ  BUSINESS 
IN  STATE-COMITY-<»)NFLICT  OF  UAW8. 

1.  A  life  insurance  company  incorporated  and 
organized  under  the  laws  of  another  state,  and 
aatiiorized  by  ita  cLai'ter  to  engage  in  the  busi- 
aesa  of  "indemnifying  employws  against  losa  or 
damage  for  personal  Udory  or  death  reaultiag 
from  accidents  to  employ^  or  persons  otber 
than  employes,"  may,  upon  complying  with  th« 
statutory  requiranents  regulating  deponts  ^a 
foreign  corporations,  bs  licensed  and  permitted, 
uDdw  favor  of  section  8686^  Bev.  St,  to  engaKa 
in  and  tranaact  such  employer^  liability  iusor* 
ance  in  this  state. 

2.  Id  the  absence  of  any  rtatnte  la  Ohio  ^o* 
hibiting  life  ioanraucB  companies  from  doiog 
an  employers'  liability  insurance  In  ttifs  state, 
and  the  biiainesa  itself  being  by  statute  ex- 
pressly aotfaorized,  a  life  Inanronce  company  In- 
corporated and  organised  under  the  laws  of  a 
lister  state,  and  empowered  by  .its  charter  to 
engage  in  the  bnainess  of  employers'  liability 
insurance,  may,  by  the  comity  that  prevails  be- 
tween the  atatea,  be  licensed  and  permitted  to 
tranaact  such  business  iu  this  state,  although 
our  statute  has  not  in  express  terms  conferred 
upon  domestic  life  insurance  companies  author- 
ity to  engage  iu  or  transact  that  particular  kind 
of  insurance. 

(Syllabus  by  the  Court) 

Quo  warranto  by  the  stat^  on  the  peti- 
tion of  J.  M.  Sheets,  attorney  general,  against 
the  ;^tna  Life  Insurance  Company.  Peti- 
tion dismissed. 

The  petition  in  this  case  was  filed  in  this 
court  by  the  Attorney  General,  and  Is  as  fol- 
lows: "Now  comes  J.  M.  Sheets,  who  Is  the 
duly  elected,  qualified,  and  acting  Attorney 
General  of  the  state  of  Ohio,  and  gives  the 
court  to  be  Informed  and  to  onderstand  that 
the  defendant  the  /Etna  Life  Insurance 
Company,  Is  a  corporation  organised  under 
and  by  virtue  of  the  laws  of  Connecticut 
for  the  purpose  of  transacting  the*  business  of 
life  insurance,  and  is,  and  has  been  for  many 
years  last  past  engaged  In  said  business  of 
life  Insurance.  For  more  than  ten  years 
last  past  said  defendant  has  been,  and  Is 
now,  duly  authorized  to  engage  tn  the  biisl- 
ness  of  life  Insurance  wltlila  the  state  of 
Ohio,  and  during  all  of  said  time  has  been, 
and  still  is,  actively  engaged  In  the  transac- 
tion of  said  business  of  life  insurance  within 
this  state.  Prior  to  the  24th  day  of  June, 
1902,  said  defendant  procured  an  amendment 
to  its  charter,  whereby.lt  was  authorised  to 
engage  in  the  business  of  'Indenmi^lng  em- 
ployers against  loss  or  damage  for  personal 
injury  or  death  resulting  from  accidents  to 
employ^  or  persons  other  than  employes,* 
which  said  business  is  commonly  termed 
•employers*  liability  insurance.*  The  aaid 
defendant  thereupon  deposited  with  the  Su- 
perintendent of  Insurance  of  the  state  of 
Ohio  securities  to  the  amount  of  fifty  thou- 
sand dollars  ($riO,000),  as  provided  by  section 
36411^  Bev.  St  Ohlo^  and  made  appUcatioo 
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to  him  tor  a  license  to  engage  In  the  said 
bnslneu  of  employers'  liability  InsTirance 
within  the  state  of  Ohio.  Said  Superintend- 
ent of  Insurance  thereupon,  to  wit,  on  the 
24th  day  of  June,  1602,  isaned  to  said  de- 
fendant a  license  purporting  to  authorlsw  It 
to  engage  in  the  said  business  of  employers' 
liability  Insurance.  Thereupon  the  said  de- 
fendant assumed  the  right  and  Is  now  active- 
ly engaged  In  the  transaction  of  said  business 
of  Indemnifying  employers  against  loss  or 
damage  for  personal  Injury  or  death  ^esul^ 
Ing  from  accidents  to  employes,  or  persons 
other  than  employes,  within  this  statei. 
Wherefore  plaintiff  says  that  by  reason  of 
the  fact  that  the  defendant  Is  duly  authoris- 
ed and  empowered  to  engage  In  thcf  business 
of  life  insurance  within  the  state  of  Ohio, 
and  Is  now,  and  has  been  for  more  than  ten 
years  last  past,  actiTely  engaged  In  said 
business  of  life  Insurance  witbln  this  state* 
it  has  no  authority  under  the  laws  of  Ohio 
to  engage  In  said  business  of  Indemnify- 
ing employers  against  loss  or  damage  for 
personal  Injury  or  death  resulting  from  ac- 
cidents to  employes,  or  persons  other  than 
employte.  But  on  the  contrary  the  said  de- 
fendant is  prohibited  by  the  laws  of  the 
state  of  Ohio  from  engnglog  In  said  bosinesa. 
Wherefore  the  plaintiff  prays  the  Judgment 
of  this  court  that  the  defendant  be  ousted 
and  wholly  prohibited  from  carrying  on  the 
said  business  of  Indemolfylng  employers 
against  loss  or  damage  for  personal  injury  or 
death  resulting  from  accidents  to  employee, 
or  persons  other  than  employes,  within  this 
state,  and  asks  such  fm^er  and  other  relief 
as  the  nature  of  the  case  may  reiinire."  To 
this  [>etltion  the  defendant  filed  the  following 
demorrer:  "Comes  now  the  Mtna.  Life  In- 
surance Company,  defendant  herein,  and  de- 
murs to  the  petition  for  the  reason  that  the 
facts  stated  therein  are  not  sufficient  to  con- 
stitute a  cause  of  action  against  this  defend- 
ant." The  qnestlonB  for  consideration  In  this 
caae  ar»  tliose  aiialng  upon  this  demurrer. 

X  M.  Sheets,  Atty.  Oen.,  for  plaintiff.  Pax* 
ton  i  Warrington,  Gordon,  Granger  A  De 
Witt;  and  Booth,  Keating  ft  Peters,  for  de- 
fendant. 

CREW,  J.  (after  stating  the  facts).  It  la 
admitted  in  this  case  that  the  defendant  the 
iCtna  Life  Insurance  Company,  is  a  corpora- 
tion dnly  organised  under  the  laws  of  the 
■tate  of  Connecticut:  that,  by  its  charter 
and  the  amendment  thereto,  it  is  authorized 
and  empowered  to  take  Insurance  risks  on 
life  and  against  accidents  te  persons,  and 
to  engage  in  the  business  of  "Indemnifying 
employers  against  loss  or  damage  for  person- 
al Injory  or  death  resulting  from  accidents 
to  employes,  or  persons  other  than  em< 
ploy6s";  and  It  afflrmatlrely  appears  from 
the  allegations  of  relator's  iAiUUon  that  for 
more  than  10  years  last  past  said  defendant 
company  has  been  transacting  In  tliia  atata 
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the  business  of  Ufe  Insnrance;  that  on  June 
24,  1902,  said  company  having  compiled  with 
the  statutory  regulremeuts  regulating  foreign 
corporations  doing  an  employers'  liability  in- 
surance In  this  state,  there  was  Issued  to  It 
by  the  Superintendent  of  Insurance  of  the 
state  of  Ohio  a  license  authorizing  and  em- 
powerbig  It  to  engage  in  such  Insurance  In 
this  state,  and  that  since  said  24th  day  of 
Jnue,  1902,  said  defendant  company  has  been, 
and  now  is,  carrying  on  within  this  state  said 
bnsinesa  of  employers*  liability  insurance. 
No  question  la  made  as  to  the  charts  pow- 
ers of  the  defendant  company.  These  are 
conceded,  but  it  is  contended  by  the  relator 
that  said  company,  being  a  life  Insurance 
company,  and  being  now  actively  engaged  la 
transacting  the  business  of  life  Insnrance  In 
the  state  of  Ohio,  may  not,  therefore,  lawful- 
ly be  licensed  or  permitted  to  carry  on  or 
continue  the  business  of  employers'  liability 
insurance  within  tbla  state.  In  support  of 
this  contention  It  la  argued  (1)  that  the  stat- 
utes of  Ohio  do  not  authorize  life  Insurance 
companies  to  transact  both  a  life  and  em- 
ployers' liability  Insurance;  (2)  that  a  cor- 
poration formed  under  the  laws  of  another 
states  and  transacting  the  business  of  insnr- 
ance In  Ohio,  Is  only  permitted  to  engage  in 
such  kind  of  insurance  In  this  state  as  a  do- 
mestic corporation  Is  anthorlzed  to  transact 
We  shall  consider  these  propositions  In  the 
order  named. 

1.  Section  3596,  Rev.  St,  prescribes  and  de- 
fines the  kind  of  business  that  may  be  done 
and  the  character  of  risks  that  may  be  taken 
by  a  company  or  corporation  organized  or 
Incorporated  under  the  laws  of  another  state, 
and  engaged  in  transacting  the  business  of 
life  insurance  in  this  state.  That  section, 
so  far  as  Its  provisions  are  pertinent  to  the 
present  Inijuiry,  reads  as  follows:  "•  •  • 
No  company  *  •  ♦  organized  or  IncoiiKi- 
rated  by  act  of  Congress,. or  under  the  laws 
of  this  or  any  other  state  of  the  United 
States,  or  by  any  foreign  government  trans- 
acting the  business  of  life  insurance  In  this 
state,  shall  be  permitted  or  allowed  to  take 
any  other  kind  of  risks,  except  those  connect- 
ed with,  or  appertaining  to  making  Insurance 
on  life  or  against  accddenta  to  persons. 
•  •  •"  This  section,  substantially  In  Ita 
present  form,  was  first  enacted  in  1S8S.  Prior 
thereto  life  Insurance  companies,  whether  for- 
eign or  domestic,  doing  business  in  this  state, 
were  not  authorised  to  take  any  oth^  kind 
of  risks  than  those  connected  with  or  apper- 
taining to  making  insurance  on  life.  By  the 
amendment  of  March  27,  1888  (85  Ohio  Laws, 
119),  the  authority  of  such  companies  was 
so  far  enlarged  and  extended  as  to  permit 
and  allow  them  not  only  to  make  insurance 
on  life,  but  to  permit  them  to  take  risks  and 
make  insurance  connected  with  or  appertain- 
ing to  accidents  to  persona  This  section  was 
again  amended  May  2,  1902  <95  Ohio  Laws, 
p.  3S5),  when  It  took  ita  ivesent  form,  but  no 
change  or  modification  was  made  thereby  as 
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to  the  right  of  tbe  companies  tberein  named 
to  insure  against  accidents  to  persona. 

Wblle  the  language  of  this  section  is  that 
of  regulation  and  restriction,  ratlier  tban 
of  affirmative  grant,  nevertheless  tbe  Isn- 
gnage  tberein  employed,  by  clearest  Impli- 
cation, recognizes  the  right,  and  wonld  seem 
to  confer  upon  and  invest  companies  of  the 
character  of  tbe  defendant  company  with 
full  anthority  to  make  Insurance  and  take 
risks  In  any  wise  connected  with  or  apper- 
taittlng  to  accidents  to  persona;  otherwise 
the  Legislature  would  not  have  undertaken 
to  designate  and  define  the  character  of  ac- 
ddental  risks  that  might  be  taken  by  such 
companies.  Whether,  tben,  tbe  defendant 
company  la  clothed  with  authority  to  engage 
In  the  business  of  employers'  liability  Insur- 
ance  within  this  state,  depends  npon  whether 
or  not  that  particular  kind  of  insurance  is 
embraced  and  Included  in  the  authority  so 
given  and  permitted,  to  make  Insurance  and 
take  risks  connected  with  and  appertaining 
to  accidents  to  persons.  If  It  la,  then,  ad- 
mittedly, the  defendant.  In  making  such  In- 
surance, was  and  is  acting  clearly  wltbln  tbe 
scope  of  Its  delegated  powers.  That  this 
kind  of  insurance  (employers'  liability  insur- 
ance) may,  from  its  very  nature,  appropri- 
ately be  classified  with,  and  peculiarly  be- 
longs to,  what  Is  commonly  known  and  des- 
ignated as  "accident  Insurance,"  must,  we 
think,  be  conceded,  Inasmuch  as  such  insur- 
ance has  for  its  primary  purpose  Indemnifica- 
tion against  tbe  effects  of  aeddents  resnlt- 
ing  in  bodily  Injury  or  death.  It  is  said  by 
Barker,  J.,  In  Elmployers*  Assurance  Corpo- 
ration T.  Merrill,  155  Mass.  406,  29  N.  E.  530: 
"In  one  sense,  there  can  be  no  doubt  that  an 
employers*  liability  policy  is  accident  insur- 
ance: Such  policies  cover  accidents  to  oth- 
ers than  the  assured,  but  the  assured  must 
stand  In  such  a  relation  to  the  person  acci- 
dentally Injured  or  killed  as  to  be  I^ally  li- 
able for  the  result  of  the  accident,  and  it  Is 
only  an  accident  causing  bodily  Injury  w 
death  which  creates  a  right  to  the  insur- 
ance." But  It  is  argued  by  relator  that  this 
character  of  insurance  la  not  within  the  pro- 
Tislons  of  section  3596,  and  could  not  have 
been  within  the  contemplation  of  the  Legis- 
lature at  tbe  time  section  3596  was  enacted, 
for  tbe  reason,  as  claimed,  that  such  Insur- 
ance was  tben  unknown  In  this  state.  This 
statement  Is  challenged  by  coansel  for  de- 
fendant who  assert  that  employers*  liability 
jisorance  was  not  only  known,  but  was  ex- 
tensively written,  in  Ohio,  for  several  years 
'prior  to  Hie  enactment  of  this  statute. 
Whatever  tbe  fact  may  be  as  to  this,  If  the 
language  employed  In  section  3596  Is  suffi- 
ciently comprehensive  in  character  to  Include 
Bucb  Insurance,  tben,  under  tbe  established 
rules  of  construction,  it  must  be  held  to 
anthorize  and  permit  it.  In  Endllch  on  tbe 
Interpretation  of  Statutes,  §  112,  the  rule  Is 
stated  thns:  ''Except  In  some  few  cases 
where  a  statute  has  fallen  under  tbe  princi- 


ple of  excessively  strict  constructloa,  the 
language  of  a  statute  Is  generally  extended 
to  new  things,  which  were  not  known  and 
could  not  have  been  contemplated  by  the 
Legislature  when  it  was  passed.  This  oc- 
curs when  tbe  act  deals  vritb  a  genos,  and 
the  thing  which  afterwards  comes  Into  ex* 
istence  is  a  species  of  it"  And  this  rule  of 
statutory  extension  has  been  recognized  and 
followed  by  this  court  in  numerous  cases.  In 
Corwin's  Lessee  v.  Benham.  2  Ohio  St.  43, 
Ranney.  J.,  Bays:  "Z  am  aware  that  the 
uaoal  import  of  words  la  sometimes  to  be  re- 
stricted, when  It  would  otherwise  obrtoasly 
extend  beyond  the  subject-matter  and  spirit 
of  the  whole  enactment  But  this  cannot 
be  done  because  the  L^elatnre  did  not  fore- 
see or  contemplate  every  case  upon  which  It 
might  operate.  The  wisest  legislators  wonld 
fall  far  abort  of  such  ^reslght  If  within 
the  language.  It  must  appear  clearly  to  tbe 
court  that  the  case  wonld  have  been  exclud- 
ed from  its  operation  if  foreseen."  And  in 
Stetson  v.  Bank,  2  Ohio  St  175,  speaking  of 
this  rule,  it  is  said:  "Falling  wltbln  tbe  pos- 
itive provisions  of  the  law,  It  Is  not  enough 
to  exclude  this  case  from  Its  operation  to 
say  it  was  not  contemplated  when  tbe  law 
was  enacted.  We  must  be  able  to  see  some 
reason  to  suppose  it  would  have  been  exclud- 
ed in  positive  terms  If  it  had  occurred  to 
tbe  minds  of  the  assembly  at  the  time."  To 
tbe  same  etfect  are  Goahorn  v.  Purcell,  11 
Oblo  St  649;  Morris  v.  WllUama,  89  Ohio 
St.  568;  and  Railway  Co.  v.  Telegraph  Assn., 
48  Ohio  St  423,  27  N.  E.  880;  12  U  R.  A. 
534,  29  Am.  St  Rep.  674. 

A  further  reason  assigned  by  rdator  why 
foreign  life  Insurance  companies  may  not  be 
permitted  to  do  an  employers'  liability  imnr- 
ance  In  this  state  is  that  by  section  3641b, 
Rev.  St.,  inanrance  companies,  other  than  life, 
have  been  specially  authorized  and  empow- 
ered to  transact  this  kbad  of  business  in  Ohio; 
thereby.  It  Is  argued,  manifesting  a  'l^sla- 
tlve  intent  to  limit  and  restrict  the  transac- 
tion of  such  insurance  business  in  this  state; 
to  companies  other  than  life.  If  we  are  right 
In  the  conclusions  above  reached,  this  conten- 
tion is  sufficiently  anawered  by  tiie  fact  that 
employera'  liability  insurance  la  included  In 
the  provisions  of  section  8596,  permitting  In- 
surance against  accidents;  and  tbe  right  of 
life  Insurance  companies  to  make  such  insur- 
ance Is  In  no  wise  affected  or  modified  by  tbe 
provisions  of  said  section  3641b,  which  was 
subsequently  enacted.  There  can  be  no  doubt 
as  to  the  power  of  tbe  Legislature  to  [describe 
the  terms  and  conditions  upon  which  foreign 
corporations  may  be  admitted  to  do  business 
In  this  state,  or  of  its  right  to  define  the  kind 
of  business  that  may  be  done  by  such  corpo- 
rations. It  was  held  In  Western  nnlon  Tel. 
Co.  V.  Mayer,  28  Ohio  St  621,  that  "foreign 
corporations  can  exercise  none  of  their  fran- 
chises or  powera  wltbln  this  state,  except 
by  comity  or  legislative  consent  That  cos- 
sent  may  be  iqion  sndi  terms  snd  conditlaut 
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as  tbe  General  Aisemblj,  nnder  Its  legUtative 
power,  may  Impose."  However,  a  conaldera- 
tlon  of  tbe  legislation  In  Ohio  toacblog  tbe 
ligbta  of  life  and  life  and  accident  insurance 
companies  organized  under  tbe  laws  of  an- 
otber  state,  and  doing  business  in  tbls  state, 
will  show  that  it  has  not  been,  and  is  not, 
tbe  policy  of  onr  law  to  discourage  or  pro- 
hibit such  companies  from  engaging  In  or 
doing  an  accident  insurance  business  in  this 
state;  nor  can  there  be  found  any  statutory 
inhibition  whereby  the  right  of  such  compa- 
nies to  insure  against  accidents  is  limited  or 
restricted  to  risks  by  accident  to  the  person 
assured,  bat,  on  the  contrary,  the  right  con- 
ferred is  to  take  such  risks  as  are  in  any 
wise  connected  with  or  appertaining  to  acci- 
dents to  persons.  It  follows,  therefore,  that 
so  long  as  tbe  defendant  company  conflnee 
itself  to  Insurance  against  accidents  to  per- 
sons, and  Its  contract  Is  one  to  indemnify  the 
assured  against  loss  by  accidental  Injury  to  a 
person  in  whom  tbe  assured  has  an  insurable 
Interest  because  legally  liable  for  the  results 
of  each  accident,  such  risk  is  clearly  one  "con- 
nectet^  with  and  appertaining  to  accidents  to 
persons,"  and  Is  therefore  within  the  legltl- 
Boate  scope  of  the  power  and  aathority  pos- 
sessed by  such  company  by  vlrtiie  of  s^tion 
8586,  Rev.  St 

2.  The  conclusion  above  reached,  vis.,  that, 
under  favor  of  section  3506,  life  insurance 
companies  may  rightfully  be  licensed  and  per- 
mitted to  transact  within  this  state  tbe  busi- 
ness of  employers'  liability  insurance,  is  suffi- 
cient to  determine  tbe  only  question  present- 
ed In  this  case,  and  renders  unnecessary  a 
consideration  of  relator's  second  proposition. 
However,  referring  to  the  claim  made  upon 
this  pnqiKwition,  we  may  say  that  inasmuch 
as  tbe  business  of  employers'  liability  insur- 
ance is  not  unautbcH'lzed  or  prohibited  in  Ohio, 
but  such  business  is  expressly  recognized  and 
permitted  by  our  statutes,  we  Incline  to  tbe 
Tlew  that,  in  the  absence  of  afflrmative  statu- 
toi7  proTlslon  prohibiting  life  insurance  com- 
panies from  engaging  in  sticta  business,  a  life 
Insurance  company  organized  under  tbe  laws 
of  a  sister  state,  and  authorized  by  its  charter 
to  write  employers'  liability  insurance,  may, 
by  the  law  of  comity,  be  licensed  and  per- 
mitted to  write  such  Insurance  in  this  state 
upon  complying  with  the  requirements  of  the 
statutes  of  this  state  as  to  deposits,  etc..  even 
though  tbe  right  to  transact  that  particular 
kind  of  insurance  may  not  have  been  exer- 
cised by,  or  conferred  npon,  domestic  life  in- 
surance companies  by  positive  statutory 
grant  If  the  business  Is  within  the  charter 
powers  of  such  foreign  company,  it  is  enough 
that  such  business  la  not  prohibited  in  this 
state,  Is  not  obnoxious  to  the  policy  of  our 
laws,  and  Is  not  against  the  Interests  of  our 
citizens.  It  is  said  by  the  Supreme  Court  of 
Illinois  In  People  v.  Fidelity  &  Casualty  Co., 
153  111.  28.  38  N.  E.  752.  23  L.  R,  A.  295: 
"The  rule  is  that,  where  there  Is  no  positive 
^blbltlre  statute,  the  presumption,  under 


tbe  law  of  comity  that  prevails  between  tbe 
states  of  the  Union,  is  that  the  state  permits 
a  corporation  organized  In  a  sister  state  to 
do  any  act  authorized  by  Its  charter  or  the 
law  under  which  it  Is  created,  except  when 
it  is  manifest  that  such  act  is  obnoxious  to  tbe 
policy  of  the  law  of  tbls  state."  Again,  In 
Cowell  V.  Springs  Co.,  100  U.  S.  55,  25  L. 
Ed.  547,  it  Is  said:  "If  the  poUcy  of  the  state 
or  territory  does  not  permit  the  business  ot 
the  foreign  corporation  in  its  limits,  •  *  « 
It  must  be  expressed  In  some  afiOrmative  way. 
It  cannot  be  Inferred  from  the  fact  ttiat  its 
Legislature  has  made  no  provision  for  the 
forpiation  of  similar  corporations,"  etc.  The- 
views  thus  expressed  are  in  harmony  with 
our  laws,  and  in  accord  with  the  recognized 
policy  of  this  stat&  As  said  In  argument  by 
counsel  for  defendant  In  tbls  case,  "It  Is  not 
the  policy  of  this  state  to  repel  or  discourage 
solvent,  reputable  foreign  corporations  from 
doing  busing  within  Its  borders,  and  tbe 
courts  will  not  anxiously  seek  an  excuse  In  the 
statutes  to  drive  them  out" 

We  are  of  the  opinion  that  the  facts  stated 
In  the  petition  in  this  case  are  not  sofflcieut 
in  law,  to  entitle  the  relator  to  tbe  relief  and 
Judgment  therein  asked.  The  demurrer  oi 
defendant  Is  tbaefore  sastained,  and  tbe  peti- 
tion of  relattw  dtemlBsed,  Judgment  accord- 
ingly. 

BUREBT.  a  J„  and  8PBAB»  DATI8.  Ud 
SHAUCK,  JJ.,  ooncnr. 


(69  Oblo  St.  346) 

LANOB  T.  LANGB  et  al. 

(Supreme  Court  of  Ohio.   Jan.  5.  1904.) 

ACTION   FOR   HONBT  —  JUDQMBNT  —  APPBAL 
FROM  COMMON  FLBAS  TO  CIRCinT  COURT. 

1.  In  an  action  for  money,  not  reqiuring  a 
decree  granting  some  mode  of  eanltable  relle', 
an  appeal  cannot,  under  Bection  5226,  Rev.  St. 
1882,  be  taken  from  the  court  of  common  pleas 
to  tbe  circuit  court,  alf bough  *he  determination 
of  the  rights  of  the  parties  ma/  involve  the  ap- 
plicatiou  of  principles  which  are  of  equitable 
origin  and  nature. 

(Syllabus  by  the  OoorL) 

Skror  to  (Srcidt  Court  llMitKOinery  Ooou- 

ty. 

Action  by  Mrs.  Lange  against  tbe  grand 
lodge.  William  K.  Lange  Interpleaded. 
Judgment  for  Mrs.  Lange.  Appeal  by  Wil- 
liam F.  Lange  to  tbe  circuit  court  was  dis- 
missed, and  be  brings  error.  Affirmed. 

Mrs.  Lange  brought  an  action  in  the  court 
of  common  fileas  against  the  grand  lodge  for 
the  sum  of  ^2,000,  alleged  to  be  due  her,  as 
the  beneficiary  named  In  its  certidcate,  up- 
on the  death  of  Frederick  Lange,  her  de- 
ceased husband.  The  lodge,  admitting  Its 
liability  in  tbe  sum  claimed,  brought  tbe 
money  into  court;  taking  appropriate  steps 
to  have  a  Judicial  determination  of  the  ad- 
verse claims  to  the  fund  which  had  been 
made  by  Mrs.  Lange  and  the  plaintiff  In  er- 
ror, William  F.  Lange,  each  of  whom  was 
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the  bolder  of  a  certificate  under  wblch  a 
claim  to  tbe  fund  bad  been  made.  Tbe  claim 
of  Mrs.  Lange  was  founded  on  a  certlScate 
dated  December  23,  1893;  tbat  of  WlUtam. 
upon  8  certificate  dated  January  7,  1897— 
both,  as  Is  alleged.  Issued  under  tbe  rules  of 
tbe  order.  Sbe  alleged  tbat  tbe  certificate 
UDder  wbicb  sbe  claimed,  naming  ber  as 
beneficiary,  was,  by  ber  busband,  delivered  to 
ber  at  Its  date,  and  tbat  It  was  ever  after- 
ward in  her  possession,  and  that  she,  having 
DO  knowledge  of  any  attempted  substitution 
of  another  beneficiary,  out  of  her  own  funds, 
paid  the  duties  and  assessments  on  account 
thereof  from  May,  1897,  until  the  death  of 
her  huatmnd,  Febraary  14, 1900.  Sbe  furthw 
alleged  that;  by  the  rules  of  the  order,  tbe 
beneficiary  could  not  be  changed  without  the 
surrender  of  tbe  previous  certificate,  op  tbe 
sbowlng  by  affidavit  tbat  It  was  lost,  or  Its 
production  Impossible,  and  that,  lb  fraud  of 
her  rights  as  beneficiary,  William  and  other 
members  of  tbe  family,  when  ber  husband 
was  111  and  mentally  Incapable  of  transacting 
business,  induced  her  to  absent  herself  from 
his  room  for  a  time,  and  that  while  she  was 
absent  they  procured  from  him  such  affldarit, 
and  the  certificate  under  wblch  he  claimed 
was  thereupon  Issued.  In  the  court  of  com- 
mon pleas,  a  Jury  being  waived,  tbe  cause 
was  tried  upon  tbe  pleadings  and  the  evi- 
dence, and  a  Judgment  was  rendered  in  favor 
of  Mrs.  Lange.  William  thereupon  took  an 
appeal  to  tbe  circuit  court,  which  It  dismissed 
upon  the  ground  that  tbe  action  was  not  hp- 
pealable.  Tbe  order  of  dismissal  Is  aaalcn- 
ed  here  as  error. 

McKemy  &  Belvllle  and  Young  ft  Toung, 
for  plaintiff  In  error.  Rowe  ft  Shney  and 
Jobn  Schuster,  tm  defendants  In  error. 

SHAUCE,  J.  (after  stating  tbe  facts). 
The  appeal  was  taken  under  tbe  supposed 
favor  of  section  S226,  Rev.  St.  1892.  which 
defines  generally  the'  actions  which  may  be 
appealed  from  the  court  of  common  pleas 
to  the  circuit  court  for  a  trial  de  novo-  Tbe 
section  requires  that  a  cause,  to  be  so  appeal- 
able, must  present  three  traits:  It  must  be  a 
civil  action.  It  must  be  within  tbe  original 
Jurisdiction  of  tlie  court  of  common  pleas, 
and  the  right  to  demand  a  Jury  upon  the 
trial  of  tbe  Issues  of  fact  in  that  court  must 
not  exist  Whether  the  third  of  these  traits 
appears  in  tbe  present  case  Is  the  question 
with  respect  to  which  counsel^  differ.  Tbe 
determination  of  that  question  'la  not  aided 
by  tbe  consideration  that  Interpleader  Is  eq- 
uitable in  Its  origin  and  nature.  However 
nnlfomily  It  may  appear  that  appealable  ac- 
tlons  are  equitable,  the  Legislature  has  not 
used  appropriate  terms  to  make  all  equita- 


ble actions  appealable.  While  the  constitu- 
tional requirement  tbat  the  right  of  trial  by 
Jury  shall  remain  inviolate  has  Ijeen  effective 
to  continue  that  right  In  all  cases  which  were 
triable  to  a  Jury  at  tbe  time  of  tbe  adop- 
tion o^  the  Constitution,  It  has  not  prevented, 
nor  was  It  Intended  to  prevent,  tbe  exten- 
sion of  the  right  of  trial  by  Jury  to  eases 
which  were  not  so  triable  at  tbe  time  of  tbe 
adoption  of  the  Constitution;  and  every  case 
included  in  such  eztenslon  of  tbe  right  of 
trial  by  Jury  la  thereby  excluded  from  the 
category  of  cases  appealable,  however  clearly 
It  may  appear  tbat  the  rigbta  of  the  parties 
depend  upon  tbe  application  of  principles 
which  are  of  equitable  origin  and  nature. 
Actions  for  money  only,  founded  upon  the 
principles  of  contribution  and  ^abrogation, 
are  examples  of  those  which  are  now  includ- 
ed within  the  provisions  of  section  5180,  Rev. 
St.  1892,  tbat  "Issues  of  act  arising  In  actions 
for  the  recovery  of  money  only,  or  spedfle 
real  or  personal  property,  shall  be  tried  by  a 
Jury,  unless  a  Jury  trial  be  waived,  or  a  ref- 
erence be  ordered  as  hereinafter  provided." 
When,  as  In  the  present  case,  a  party,  ad- 
mitting bis  tndebtednesa,  resorts  to  a  court 
for  tbe  purpose  of  procuring  a  Judgmeilt  de- 
termining to  which  of  two  or  more  claimants 
payment  should  be  made,  be  does  not  tender 
any  Issue  or  seek  any  relief  not  relating  to 
the  payment  of  money. 

Conceding  tbat  one  or  more  of  tbe  rival 
claimants  may  assert  a  right  to  the  stake 
on  grounds  which  call  for  equitable  relief, 
do  counsel  for  the  plaintiff  In  error  correctly 
assert  tbat  such  grounds  appear  in  Mrs. 
T^ange'B  allegations  respecting  tbe  manner 
and  purpose  of  the  procurement  of  the  sec- 
ond certificate?  It  Is  not  alleged  tbat  any 
instrument  had  been  procured  from  ber 
which  at  law  would  bar  tbe  assertion  of  ber 
claim  as  bolder  of  tbe  prior  certificate,  and 
which  she  would  therefore  be  entitled  to 
have  canceled  by  tbe  decree  of  a  court  of 
equity.  There  was  no  prayer  for  relief  by 
any  of  the  modes  peculiar  to  courts  of  eq- 
uity, nor  were  there  allegations  of  fact  mak- 
ing such  relief  necessary  or  appropriate. 
There  being  no  suit  for  equitable  relief  by 
either  party,  there  was  an  "action  for  money 
only."  Whether  a  party,  plaintiff  or  defend- 
ant, tenders  Issues  of  fact  not  triable  to  a 
Jury  as  of  right,  must  always  be  determined 
by  regarding,  not  the  principles  which  the 
court  Is  required  to  consider  and  apply  In 
determining  tbe  rights  of  the  parties,  bat 
what  decree  It  Is  required  to  enter  upon  M 
Journal. 

Judgment  afOimed. 

BURKBT,  a  J.,  and  8PEAB,  DAVIS 
PRICE,  and  CRBW,  JJ^  concur 
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MONTANA  COAL  A  COKE  CO.  t.  CINCIN- 
NATI COAL  &  COKK  CO.  et  al. 

(Supreme  Coart  of  Ohio.   Jan.  6,  1001.) 

CONTRACT-CONSTRUCTION— LEX  LOCI— PROU- 
ISSORY  NOTE-INDORSERS  IN  KENTUCKY  AND 
PENNSVLVANIA-LAW  OF  INDORSEMENT. 

1.  A  contract  made  in  one  state  or  country 
to  be  performed  in  another  ia  Kovemed  br  the 
lawa  of  the  latter,  which  determine  its  Taiidity, 
obligation,  and  effect.  Pittsburgh,  Cincinnati, 
Chicago  &  St.  Louis  Railwaj  Oo.  t.  Sheppard, 
46  N.  E.  61,  56  Ohio  St  6S,  60  Am.  St.  Rep. 
732,  and  Kanaga  r.  ^lor.  7  Ohio  St.  142, 
l4»pro¥ed  and  foTiowed, 

2.  A  promissory  note  toe  the  payment  to  the 
payeo  of  a  certain  sum  of  mon^  "payable  at 
Northern  Bank,  Corington,  Kt.,"  signed  by  the 
priudpai  debtor  in^  Ohio,  and  before  delivery, 
whidi  was  in  Ohio,  sisaed  In  blank  on  the  back 
^  another  party  in  Kentncky  and  by  one  in 
Pennsylranla,  is  a  contract  ^  all  the  parties 
thereto  that  th«  contract  shall  bt  performed  in 
Keotuck;r>  and  as  to  its  nature^  ralidity,  in- 
terpretation, and  obligatltm  is  gOTcmad  the 
laws  of  that  state. 

<8rU«bnB  by  the  Court.) 

Error  to  Gbt:ait  Court,  Hamilton  Cbanty. 

Action  by  the  Montana  Coul  &  Coke  Oom- 
pany  against  the  Cincinnati  Coal  &  Coke 
Company  and  others.  Judgment  for  defend- 
ants was  affirmed  In  the  circuit  court;  and 
plaintiff  brings  error.  Affirmed. 

On  Febmary  1,  1896,  the  defendant  In  er- 
ror the  Chudnnatl  Oodl  &  Coke  Company 
aeijDted  and  delivered  to  the  plaintiff  in 
nror,  the  Montana  Coal  &  Coke  Company, 
a  promissory  not^  of  which  the  fOllDwlng  ia 
•  copy: 

•^1,654.30.  Olnctnnatl,  Feb.  1,  1896. 

"Ninety  days  after  date  the  OaO.  Coal 
&  Coke  Oo.  promise  to  pay  to  the  order  of 
Montana  Goal  &  Coke  Oo.  sixteen  hundred 
Ofty-four  and  thirty-nine  one-hundreth  dot- 
larst  payable  at  Northern  Bank,  Corlogton, 
Ky.,  Talue  received. 

"A.  Montgomery,  Pres. 

**U  Stock,  Sec'y  A  Treas." 

On  the  back  of  said  note  appear  the  fol- 
lowing indorsements: 

"A.  Montgomery  &  Oo.  Marshall  McDon* 
aid." 

The  eoisideration  for  the  note  was  coal 
■old  by  the  plaintiff  in'  error  to  the  defend- 
ant In  error  the  Cincinnati  Goal  &  Coke 
Company,  prior  to  Its  date.  The  Cincinnati 
Cbal  St  Coke  Company,  when  the  money  was 
due,  requested  an  eztendon  of  time  for  pay- 
ment,  and  the  plaintiff  in  error  agreed  to 
extend  the  time  for  payment  provided  that 
the  Cincinnati  Coal  A  Coke  Company  would 
execute  and  deliver  to  the  plaintlCt  a  90- 
day  note,  indorsed  by  A.  Montgomery  A 
Go.  and  Marshall  McDonald.  A.  Montgom- 
ery A  Ca  did  so  indorse  said  note  on  the 
back  thereof  at  Covington,  Ey..  prior  to  the 
delivery  of  the  note  to  the  plaintiff  in  er- 
tw.  The  Ctntdnnatl  Coal  A  Coke  Company 
fliereupon  sent  aald  note  to  Marshall  Mo- 
Ts. Is*  Bms  and  Notes.  toL,  T,  Oeat.  Dig.  H  148. 


Donald,  at  Pittsburg.  Pa.,  and  he  thwe  In- 
dorsed his  name  on  the  back  of  said  note  aft- 
er the  indorsement  of  A.  Montgomery  A  Oo., 
and  returned  the  said  note  to  the  Cincinnati 
Coal  A  Coke  Company,  at  Cincinnati,  Ohio, 
after  which  the  Cincinnati  Coal  A  Coke 
Oompany  delivered  the  note  to  the  plaintiff 
in  error,  the  Montana  Coal  A  Coke  Compa- 
ny, at  Cincinnati,  Ohio.  The  note,  on  de- 
fault, was  not  protested,  nor  was  notice  of 
nonpayment  given  to  Alexander  Montgom- 
ery, the  surviving  partner  of  A.  Montgomery 
A  Co.,  nor  to  Marshal)  McDonald  or  his  le- 
gal r^resentatlves.  The  note  was  never 
discounted  ot  negotiated  at  any  bank  in  the 
state  of  Kentucky.  No  suit  was  instituted 
to  compel  the  Cincinnati  Ooal  A  Coke  Com- 
pany to  pay  the  note  In  any  court  pricw  to 
this  suit  Each  of  the  circuit  courts  of  the 
state  of  Kentucky,  being  courts  of  general 
Jurisdiction  In  all  actions  at  law,  held  a 
term  subsequent  to  May  1,  1896,  at  which  an 
action  might  have  been  brought  by  the  plain- 
tiff in  error  to  recover  any  sum  that  might 
have  been  due  upon  the  note  set  out  in  the 
petition.  The  plaintiff,  the  Montana  Coal 
A  Coke  Oompany,  has  always  been  the  own- 
er and  bolder  of  the  note  set  forth  in  the 
petition.  On  the  trial  of  this  action  In  the 
court  of  common  pleas  of  Hamilton  county 
the  court  held  upon  these  facts  that  the 
liability  of  Alexander  Montgomery  and  Mar- 
shall McDonald  was  to  be  determined  by 
the  laws  of  the  state  of  Kentucky,  and  that 
by  the  laws  of  that  state  said  Indorsers  were 
to  be  regarded  as  assignors  merely,  and 
were  released  from  all  liability  to  the  payee 
of  the  note  In  suit  because  the  payee  bad 
failed  to  prosecute  the  maker  to  Insolvency 
at  the  next  term  of  the  circuit  court  in  that 
state  after  the  maturity  of  the  note.  The 
petition  of  the  plaintiff  in  error  was  there- 
fore dismissed  as  to  Montgomery  and  Mc- 
Donald, and  this  Judgment  was  affirmed  on 
error  to  the  circuit  ooort  of  Hamilton  coun- 
ty. 

Nathaniel  Wright  for  plalntlfl  in  error. 
A.  0.  Shattuck,  for  defendants  in  error. 

DAVIS,  J.  (after  staUng  the  facts).  This' 
court  has  already  committed  itself  to  the 
doctrine  that  "a  contract  made  In  one  state 
or  country  to  be  performed  In  another  is 
governed  by  the  laws  of  the  latter,  which 
determine  its  validity,  obligation,  and  effect.*' 
Pittsburgh,  Cincinnati,  Chicago  &  St  Louis 
Hallway  Co.  v.  Sheppard,  56  Ohio  St  68; 
46  N.  B.  61,  60  Am.  St  Rep.  732;  Kanaga 
V,  Taylor,  per  Bowen,  J..  7  Ohio  St  142,  70 
Am.  Dec.  62.  This  rule  Is  so  well  estab- 
lished upon  reason  and  authority  that  It 
requires  no  discussion  here.  The  note  which 
Is  the  subject  of  controversy  In  this  case  woe 
signed  by  one  of  the  parties  In  Ohio,  and 
before  delivery  by  another  In  Kentucky 
and  by  another  In  Pennsylvania;  but  it  wa» 
delivered  to  the  agent  of  the  payee  In  Ohio. 
The  contract  was  within  the  control  of  the 
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parties  who  are  bound  by  it,  and  did  not 

become  effectlTe  until  it  was  delivered. 
Therefore  the  loci  contractus  Is  Ohio.  But 
the  place  of  perfwmance,  the  loci  solutionis. 
Is  Kentucky,  because  the  note  is  expressly 
made  "payable  at  Northern  Bank,  Coving- 
ton, Ky."  The  plaintiff  in  error  insists  that 
this  stipulation  binds  only  the  principal  debt- 
or, the  Cincinnati  Coal  &  Coke  Company, 
which  signed  underneath  the  note  and  upon 
the  face  of  it;  and  that  the  contract  of  the 
parties  who  signed  in  blank  on  the  back  of 
the  note,  although  before  its  delivery,  is 
like  the  engagement  of  an  indorser,  an  In- 
dependent contract  which  contains  no  stip- 
ulation as  to  the  place  of  performance. 
Hence  it  is  argued  that  as  to  theee  parties 
the  case  Is  controlled  by  the  lex  loci  con- 
tractus; that  is,  the  law  of  Ohio.  From  our 
point  of  view,  Montgomery  &  Co.  and  Mc- 
Donald were  not  indorsers  In  the  regular 
way  and  In  the  course  of  business  as  the 
ownera  or  holders  of  the  note.  All  of  the 
defendants  were  original  parties  to  the  note, 
having  signed  it  before  It  came  Into  the 
possession  of  the  first  owner,  the  payee. 
The  facts  are  undisputed,  and  the  obvious 
deduction  therefrom  is  that  ,the  parties  to 
the  note  at  the  time  of  its  utterance  all  un- 
derstood, and  meant  to  be  governed  by,  its 
terms;  for  at  the  time  Montgomery  &  Oo. 
and  McDonald  put  their  signatures  on  the 
back  of  the  note  the  stipulation  that  the 
money  should  be  "payable  at  Northern  Bank, 
Oovlngton,  Ky.,'*  was  as  much  a  part  of  the 
original'  contract  as  the  promise  to  pay  to 
the  order  of  plaintiff  the  sum  of  money 
which  Is  stated.  There  was,  in  short,  no 
separate  contract  after  the  making  of  the 
note;  but  the  note  came  to  the  payee  signed 
by  all  of  the  defendants,  and  with  the  place 
of  performance  distinctly  expressed. 

There  was  therefore  no  error  in  the  Judg- 
ments of  the  courts  below,  and  the  Judg^ 
ment  of  the  circuit  court  ia  affirmed. 

BUBKETT,  a  J.,  and  SPBAR,  SHAUOK. 
FBIOE,  and  OUSW,  JJ^  concur. 


(«8  Ohio  St.  8») 

KZNNBB  et  al.  T.  LAKE  8H0BB  &  IL  8. 
BT.  C». 

(Buprooe  Court  of  Ohio.  Jan.  6,  1904.) 

BQUITT— CLEAN  HANDS— SALE  07  NONTRANS- 
FERABLE RAILWAY  TICKETS  ~~  PURCHASE 
FOR  PURPOSE  OF  RBSBILIANa-lNJUNCTION. 

1.  The  maxim,  ''Ha  who  comes  into  eqnitr 
must  come  with  dean  bands,"  requires  only 
that  the  plaintiff  must  not  be  guilty  of  repre- 
heaeible  conduct  with  respect  to  the  subject- 
matter  of  his  suit 

2.  A  railroad  company,  having  mM  tickets 
with  return  coupons  to  a  large  number  of  per- 
sons who  desired  to  attend  a  convenUon,  the 
tickets,  by  their  terms,  being  Dontraasferable^ 
and  the  pnrchasers  beli^  reqalred,  on  retarning, 
to  show  their  fdentitj  as  the  original  pnrchas- 
ers,  the  contract  resting  upon  a  substantial  re- 
duction in  the  price  of  carriage,  is  entitled  to 
an  injunction  against  penKms  acquiring  the  re- 


turn portions  of  such  tickets  from  the  oris^nai 
purchasers  and  selling  them  to  others,  to  be 
used  by  them  in  violation  of  the  terms  of  such 
contract;  and  the  maxim  referred  to  will  not 
justify  a  denial  of  that  relief  because  the  plain- 
tiff had  agreed  with  other  carriers  with  respect 
to  the  reduction  of  rates  and  the  conditions  of 
tickets  tot  such  occasion. 
(SyllaboB  by  the  Court) 

Brtor  to  Circnlt  Oonrt;  Onyaboga  Oonnty. 

Suit  by  the  Lake  Shore  &  Michigan  South- 
ern Ballway  Company  against  Klnner  and 
ottiers.  Decreo  for  plaintiff  was  affirmed 
the  circuit  coott;  and  defendants  bring  oror. 
Affirmed. 

The  railway  company  filed  its  petition  In 
the  court  of  common  pleas  September  10^ 
1901,  against  Klnner  and  'numerous  otbers, 
for  an  injunction,  alleging  facts  of  which  the 
following  Is  a  condensed  statement:  The 
company  is  a  common  carrier  of  passens^s, 
operating  a  line  of  railroad  between  Chicago, 
111.,  and  Buffalo,  N.  Y.,  passing  througli  the 
city  of  Cleveland,  Ohio,  and  making  numer- 
ous connections  with  other  roads  reselling  all 
parts  of  the  United  States.  The  Grand  Ar- 
my of  the  Republic  is  a  patriotic  organiza- 
tion wlilch,  for  a  number  of  years,  bad  lieen 
accustomed  to  hold  national  encampments, 
that  for  the  year  1901  being  fixed  at  Cleve- 
land, Ohio,  and  In  progress  at  the  time  of  fil- 
ing the  petition.  Some  months  prlae  to  tbe 
meeting  of  the  encampment,  officials  of  the 
Grand  Army  and  a  committee  of  citizens  of 
Cleveland,  desirous  of  securing  a  large  at- 
tendance at  said  encampment,  entered  Into 
an  arrangement  with  said  company,  and  It 
agreed  with  said  committee  and  with  the 
companies  operating  the  connecting  lines  to 
make  special  low  rates  from  different  points 
on  its  line  and  connecting  lines  for  tickets  to 
and  from  Cleveland,  such  tickets  not  to  be 
transferable,  and  to  be  limited  to  the  time  of 
the  meeting  of  said  encampment,  the  original 
purcliasers  to  identify  themselves  by  sub- 
scribing their  names  whenever  required  tot 
the  purpose  of  Identification;  and  tickets  con- 
taining such  conditions  were  sold  in  great 
numbers  by  said  companies  to  persons  visit- 
ing said  encampment,  the  purchasers  express- 
ly agreeiug,  in  conalderatlcm  of  such  reduced 
fare,  to  comply  with  all  of  said  conditions, 
and  such  agreement  being  Indicated  by  tbe 
terms  of  the  ticket  The  defendants  (scalp- 
ers) were  engaged  In  obtaining  from  persons 
who  had  traveled  to  Cleveland  on  such  tick- 
ets tbe  return  portions  thereof,  and  selling 
them  to  other  persons  at  a  price  far  below 
the  fare  which  said  company  was  accustom- 
ed to  charge  and  legally  entitled  to  receive, 
so  that  the  purchasers  of  such  return  portions 
of  said  tickets  might,  by  falsely  personating 
the  original  purchasers,  practice  fraud  and 
deception  upon  the  company,  to  Its  great  det- 
riment, and  from  which  It  would  unable 
to  protect  Itself.  The  defendants  were  finan- 
cially insolvent,  and  were  engaged  in  aald 
traffic  In  tickets  wlUi  fuU  knowledge  «f  the 
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termB  of  said  tickets  and  of  the  fraud  and  de- 
ception to  be  80  practiced  upon  tlie  company. 
The  answer  contains  certain  denials  of  alle- 
gations of  tlie  company,  and  alleged  that  the 
bnslness  of  carrying  passengers  for  hire  had 
for  a  long  time  been  conducted  on  a  competi- 
tive basis,  and  that  great  reduction  of  fare 
upon  such  occasions  as  that  referred  to  In  the 
petition  bad  been  made,  title  reductions  Innr- 
Ing  to"  the  benefit  of  all  persons  traTellng  over 
the  competing  lines,  but  that  said  companies 
had  entered  into  a  combination  known  as  the 
"Central  Passenger  Association,"  the  combi- 
nation being  formed  by  about  20  railroad 
companies,  including  the  plaintiff,  and  for  the 
sole  purpose  of  suppressing  competition,  in 
contravention  of  .  the  laws  of  the  United 
States  and  of  the  state  of  Ohio;  that  the 
forms  of  tickets  containing  the  conditions  set 
forth  in  the  petition  were  fixed  and  agreed 
upon  by  said  combination  for  the  accomplish- 
ment of  such  illegal  purpose,  and  that  by  rea- 
BOD  thereof  the  company  was  not  mtltled  to 
the  Injonctlon  for  which  It  prayed.  These 
allegations  of  the  answer  were  denied  In  the 
reply.  On  the  trial  evidence  was  ottered  by 
the  defendant  trading  to  sustain  their  alle> 
gatlons  respecting  the  organteatton'  and  ac- 
tion of  the  Central  PasseDger  Association, 
and  the  plalntUTs  membership  thereof.  This 
evidence  was  excluded.  The  Injunction  hav- 
ing been  granted  as  prayed  for,  with  Judg- 
ment for  costs,  a  petition  in  error  was  filed 
In  the  drcnlt  court,  the  exclnslon  of  sncb  evi- 
dence being  the  material  assignment  of  error. 
The  drcolt  court  affirmed  the  Judgment  of 
the  common  pleas,  and  the  reversal  ni  both 
Judgments  t»  the  object  tsf  the  proceeding  In 
error  here. 

F<Hran,  HcTigbe  A  Baker  and  James  R. 
Garfield,  for  plaiutiffs  In  error.  Brewer,  Cook 
ft  McGowan,  for  defendant  In  error. 

SHAUGK,  J.  (after  stating  the  facts). 
Whetfaw  the  courts  below  should  liave  denied 
relief  to  the  railway  company.  In  obedience  to 
tbe  maxim  that  "be  who  comes  into  equity 
must  come  with  clean  hands,"  Is  the  question 
presented  by  the  record  and  discussed  by 
counsel.  The  record  does  not  show,  nor  did 
tbe  r^ected  evidrace  tend  to  show,  ttiat  tbe 
comimnles  which  fbrmed  the  passenger  asso- 
datlui  liad  pooled  their  eamlngB;  and  In  the 
argument  It  is  sssnmed  that,  although  eacb 
company  Issued  its  own  tickets  and  retained 
tbe  proceeds  of  thdr  sale^  an  agreement 
among  them  to  make  a  stipulated  reduction 
in  passenger  tares  below  tbe  usual  and  legal 
rates  is  illegal  and  contrary  to  public  policy. 
Upon  that  assumptkm,  did  the  Illegal  con- 
tract bear  such  relation  to  the  wrong  whose 
prevention  the  company  sou^t  as  to  bar  Us 
resort  to  a  court  of  equity,  in  view  of  ttie 
maxim  invoked? 

The  nutxlm  Is  more  comprehensive  In  Its 
fesults  than  Is  the  kindred  maxim  that  *lie 


who  seeks  equity  must  do  equity."  Tbe  lat- 
ter, in  tbe  cases  to  which  it  applies,  deiines 
conditions  which  should  be  annexed  to  a  de- 
cree granting  equitable  relief,  while  that 
which  is  here  invoked,  in  the  cases  to  which 
It  applies,  denies  to  the  plaintiff  all  relief; 
but  so  similar  are  they  and  the  reasons  upon 
which  they  stand,  in  all  tbe  cases  to  which 
they  apply,  that  In  some  of  the  earlier  cases 
and  commentaries  on  equity  Jurisprudence 
the  entire  subject  Is  treated  as  comprehended 
within  the  maxim  lastly  stated.  It  is  to  be 
observed  that  the  conditions  which  are  an- 
nexed to  the  granting  of  equitable  relief  are 
always  fOonded  upon  considerations  arising 
out  of  fbe  subject  of  tbe  suit,  and  that  a 
plaintiff,  as  a  condition  to  equitable  relief, 
is  not  required  to  do  equity  with  respect  to 
mattes  not  tovolved  In  the  subject  of  the 
suit  From  the  assumption  that  the  compa- 
nies composing  tilie  passenger  association  bad 
entered  into  an  UAlawful  combination  In  re- 
straint of  competition,  it  results  that  their 
conduct  may  be  tbe  subject  of  Inquiry  In  tiie 
nature  of  a  quo  warranto,  and  that  courts  of 
equity  will  also  refuse  to  aid  in  tbe  enforco- 
samt  of  the  contract  undw  wUcta  such  com- 
Unation  Is  formed.  And  this  suggests  the 
extent  of  the  operaticm  of  the  maxim  which 
Is  Invoked  by  the  plaintiffs  in  error.  It  de- 
nies all  reli^  to  a  suitor,  however  well  found- 
ed his  claim  to  equitable  rdlef  may  other- 
wise be,  if,  in  granting  the  relief  which  he 
seeks,  the  court  would  be  required,  by  Im- 
plication even,  to  affirm  tbe  validity  of  an  un- 
lawful agreement,  or  give  its  approval  to  In- 
equitable conduct  on  his  part  But  a  court 
ut  equl^  Is  not  an  avenger  of  wrongs  com- 
mltted  at  large  by  those  who  resort  to  it  tor 
relief,  liowever  careful  it  may  be  to  withhold 
Its  approval  from  those  which  itre  Involved 
In  the  Bnbject>matter  of  the  suit,  and  whlcb 
prejudicially  affect  the  rights  of  one  against 
whom  relief  Is  sought  The  numerous  cases 
cited  in  the  briefs  show  that,  In  the  applica- 
tion of  the  maxim  urged  by  counsel  for  tbe 
plaintiffs  In  error,  the  courts  have  conslsten^ 
ly  granted  or  refused  relief  by  determining 
whether  the  r^reheuslble  conduct  of  plain- 
tiff Is  r^ted  to  the  subject  of  the  suit  In 
the  present  case  tbe  railway  company  did 
not  count  upon  tiie  Illegal  contract,  nor  did  it 
In  any  manner  Bxk  tbe  conrt  to  approve  the 
validity  of  that  contract  The  ticketa  against 
whose  fraudulent-  use  the  injunction  was 
granted  were  issued  by  tbe  company  In  the 
usual  course  of  the  business  for  which  it  wbb 
organized;  the  stipulations  against  thdr 
transfer  rested,  upon  the  consideration  of  a 
reduction  of  the  rates  of  carriage;  they  con- 
telned  no  stipulation  contrary  to  any  atetnte 
either  of  the  United  States  or  of  the  state  of 
Ohio,  or  In  contravention  of  public  policy; 
nor  was  thwe  anything  In  the  conduct  of  tiie 
company  by  which  any  right  of  the  «^nal 
defendanto  was  prejudiced.  The  Judgmrato 
below  are  therefore  In  accordance  with  the 
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uniform  test  as  to  the  application  of  the  max- 
im luTofced. 
Jndgmait  affirmed. 

BURKET.  a  and  SFEUB,  DAYIB, 
PBICE,  and  CHEW,  JJ^  concur. 


(tt  Ohio  8t  M) 

BIOHABDS  T.  LOUIS  UFP  Ca 

BAUB  T.  AMBRICAN  FIBB  BBICK  * 
OLA.Y  CO. 

(Saprem*  Goort  of  Ohio.  Jul  6,  1904.) 

UV-TUAL  PROTECnVB  ASSOCIATION  POUCT— 
INDEMNITY  —  ESTOPFSI.  —  HBUBBR8HIP  OT 
ASSOCIATION— FAILURE  TO  SIGN  CONSTITD- 
TION. 

1.  Where  a  poUc7  has  been  issued  bj  a  mu- 
tual protecUve  SBSociation  which  is  organized 
and  aoioa  buaioess  under  sectfens  S686-8690, 
Rev.  St  1882.  and  said  ^licy  has  been  held  in 
good  faith  as  an  indemnity,  and  premiuma  have 
been  paid  and  receired  under  it,  such  associa- 
tion is  estopped  from  asserting  b;  wa7  of  de- 
fense to  an  action  to  recover  for  a  loss  under 
■aid  policy  that  the  plaintiff  ia  not  a  member  of 
the  association  because  he  has  not  signed  the 
constitution  of  the  association. 

2.  Where  a  policy  has  been  issoed  In  good 
faith  bj  auch  association,  and  has  been  re- 
ceived and  held  by  the  assured  as  an  lodemnity 
upon  the  condition,  set  out  La  said  policy,  that 
such  policy  is  made  and  accepted  subject  to  the 
ex[»e88  agreement  by  the  assured  that  he  will 
pay  such  further  assessments,  within  80  days 
from  notice  thereof,  as  might  be  made  under 
the  tnr-lawB  ad<^ted  for  the  government  of  said 
association,  and  in  accordance  with  the  laws  o( 
Ohio,  the  assured.  In  an  action  to  recover  as- 
sessments on  such  policy,  is  estopped  to  deny 
that  he  is  a  member  of  said  association  because 
he  had  not  signed  the  constitution  thereof. 

(Syllabus  by  the  Court.) 

Bmv  to  Clrcnlt  Court,  Hamilton  Ck»anty. 
Srror  to  Circuit  Court,  Tuscarawas  Coun- 
ty. 

Actitm  by  the  Loala  Upp  Ccnnpany  against 
one  Blcfaarda,  receive,  and  by  the  receiver 
against  the  American  Fire  Bilck  ft  Clay 
Company.  From  the  Judgments  at  the  cir- 
cuit court  affirming  Judgments  of  tlie  com- 
mon pleas  the  receiver  brings  error.  Affirmed 
In  the  case  of  the  Lonls  Llpp  Company  and 
dlnnlssed  In  the  ease  of  the  Amo^can  Fire 
Brick  A  Clay  Company. 

The  case  against  the  Lools  Llpp  Com- 
pany was  begun  In  the  common  pleas  court 
of  Hamilton  county  on  a  policy  Issued  by 
the  /Etna  Fire  Association,  which  was  duly 
organized  under  sections  3686-3000,  Rer.  St 
1892.  The  cause  of  action  was  a  lose  by 
hre  sustained  by  the  holder  of  a  policy. 
The  plaintiff  In  error  (defendant  below)  de- 
fended upon  the  ground  that  the  policy  was 
Told  for  the  reason  that  the  constitution  of 
said  association  was  never  signed  by  this 
policy  holder.  The  plaintiff  replied,  setting 
up  the  issuing  of  the  policy  and  the  receiv- 
ing and  holding  of  the  premium  as  a  waiver 
of  the  signing  of  the  constitution,  and  claimed 
an  estoppel  because  of  the  walv^.  The 
court  at  comnum  pleaa  rendered  Judgment 


for  the  plaintiff,  and  that  JoOgmait  warn  af- 
firmed by  the  circuit  court. 

The  case  of  the  Ameriom  Fire  Brl<A  ft  (Hay 
Gcmipat^  was  b^fnn  In  the  court  of  cominiMi 
pleas  of  Tnscarawss  county  by  the  receiver 
of  the  ^tna  Fire  Assodaaoa  to  recover  an 
assessment  decreed  by  the  court  of  common 
picas  of  Hamilton  county  in  the  matter  of 
the  dissolution  of  said  association.  The  pe- 
tition sets  out  the  ordinary  allegations  show- 
ing the  autboril7  of  the  receiver  to  bring  the 
action;  setting  up  Uie  decree  of  the  conrt 
whhdi  made  the  assessment;,  stating  that 
propar  notice  was  given,  giving  the  time  and 
amoont  In  which  the  d^Midant  waa  InMired; 
and  alleglug  that  during  the  time  when  the 
policy  was  running  the  defendant  held  the 
same,  and  that  one  ot  the  conditions  of  tbo 
policy  was  that  tt  was  made  and  accepted 
subject  to  tiie  express  agreement  by  the  as- 
sured that  he  would  pay  snch  further  aih 
aessments,  within  30  days  from  notice  there- 
of, as  might  be  made  nnder  the  by-lawa 
adopted  for  the  govwnment  ot  said  associa- 
tion, and  In  accordance  with  the  lawa  ot  tiie 
state  ot  Ohto;  and  alleging  that  by  the  ac- 
cepting and  holding  of  the  pc^lcy  aforesaid 
the  defendant  the  American  Fire  Brick  ft 
Clay  Company  effected  Insurance  in,  and 
became  and  continned  to  be  a  membw  of, 
said  association  between  said  dates,  and  In 
said  amount,  and  received  tiie  contingent 
beneuts  arising  ftom  said  insurance^  and 
thereby  agreed  to  and  became  liable  for  Its 
proportion  of  all  losses  and  expenses  incur- 
red by  the  association  between  said  date% 
and  to  pay  such  assessments  on  the  amount 
of  the  defendant's  policy  as  should  be  re- 
quired by  law  and  the  orders  of  the  direct- 
ors of  the  association.  The  defendant  de- 
murred to  the  peUtiOQ,  The  demurrer  wss 
sustained  by  the  court  of  common  pleas  up- 
on the  ground  tliat  It  was  necessary  for  the 
assured,  the  American  Fire  Brick  ft  Clay 
(Company,  to  sign  the  constitution  of  the 
association;  otherwise,  that  Its  policy  would 
be  void.  The  circuit  court  affirmed  the  Judg- 
ment of  the  court  of  common  pleas. 

Fatierson  A.  Reece,  Smith  W.  Benneti; 
and  J.  W.  Teagley,  ftir  plaintiff  in  oror. 
Peck,  Shaffer  ft  Peck  and  Meely  ft  Patrick, 
for  defendants  In  error. 

DAVIS,  J.  (after  stating  the  facta).  TtM 
-Etna  Fire  Association  was  duly  organised 
under  sections  3686-3690,  Rev.  St  1892.  The 
first  of  these  cases  Is  an  action  by  the  holder 
of  a  policy  Issued  by  this  association  to  re- 
cover for  a  loss  sustained  by  flr&  In  the 
other  case  the  cause  of  action  set  out  In  the 
petition  is  an  assessment  by  the  court  of 
common  pleas  of  Hamilton  county  in  tin 
matter  of  the  dissolution  of  the  said  flr« 
association.  In  both  cases  resistance  Ib 
made  to  recovery  on  the  ground  that  a  policy 
Issued  by  audi  an  assodatiuk  la  void  unlcn 
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the  asaured  sImUI  han  atgned  the  constltn- 
tloD  oC  tbe  sBtodatlML  In  contending  for 
ttila  pioposltlou  some  reliance  Is  placed  on 
tbe  following  language,  whlcb  appears  In  tbe 
opinion  In  State  ex  rel.  t.  Manufacturers* 
Mutual  Fire  AssocUtlon.  50  Ohio  St  149, 
S3  N.  m  402,  24  Ll  B.  A.  252,  Tlz.i  "To  lie-, 
come  a  member,  the  person  must  sign  bis 
name  to  tiie  constltutloo."  This  la  mmly  a 
conatrnctlon  of  the  language  of  the  statute 
(section  S690,  Ber.  St  1882),  which  Is  that: 
"All  personb  who  sign  such  constitution  shall 
he  considered  and  held  to  be  members  of  the 
aasodation,  and  shall  be  held  In  law  to  com- 
jAj  with  all  the  proTialons  and  requlrementa 
of  the  association."  In'  tiiat  case  Ura  ques- 
tion which  la  before  ua  In  these  cases  did  not 
arise  and  was  not  considered.  Tlx.,  whether 
the  assured,  on  tbe  one  hand,  might  not  be 
estopped  hy  his  conduct,  when  sued  for  as* 
■eeaments.  from  asserting  that  he  had  not 
compiled  with  the  law,  or  that  he  was  not 
legally  a  member;  and  whether,  on  the 
other  band,  tbe  association  might  not  be 
estopi>ed  by  Its  conduct,  when  sued  on  its 
policy,  from  asserting  that  It  had  not  re- 
Qulred  and  obtained  the  signature  of  the  aa- 
mred  to  the  constitaUon.  Tbe  remark  In 
the  Pinion  In  State  ex  r^.  t.  Hanufiictur^ 
era*  Mutual  Fire  Association,  while  It  la 
Btrictly  cwrect,  was  made  with  reference  to 
a  wholly  different  cmtroToay,  and  la  not 
pertinent  here. 

There  la  no  iwoTlBlon  in  tbe  statnte  that  a 
policy  issued  by  a  mutna]  protectiTO  associa- 
tion shall  be  Told  if  the  assured  does  not  tign 
tbe  constitution.  It  Is  only  by  Inferuice  that 
It  can  be  said  that  It  even  would  be  voidable. 
To  allow  either  party  to  tbe  policy  to  set  up 
his  own  wrong  as  a  defense  to  an  obligation 
Incnrred  nnder  tiie  poUcy,  where  the  policy 
has  been  Issued  and  held  In  good  faith  as  an 
Indemnity,  and  where  premluma  have  been 
paid  and  received  under  It,  Is  not  tmly  man- 
ifestly unjust,  but  contrary  to  settied  rules 
of  law.  It  wi^B  held  In  Tone  t.  Golmnbna,  S& 
Ohio  St  281,  48  Am.  Rep.  438,  that  "want  of 
power  in  the  corporation  may  be  waived,  or 
an  estoppel  may  arise  from  failure  to  assert 
tt  at  the  proper  time."  And  in  Matt  r.  B.  C. 
Mutual  Protective  Society,  70  Iowa,  455.  80 
N.  W.  799.  it  was  held  that  "a  religious  so- 
ciety, formed  under  tbe  auspices  of  a  church, 
which  includes  a  mutual  life  tosurance 
scheme  as  one  of  its  features,  cannot  defend 
against  a  suit  on  one  of  its  policies  apon  the 
plea  of  ultra  vires,  when  It  has  been  receiv- 
ing the  assessments  on  the  policy."  In  an 
action  npon  a  bond  and  mortgage  given  to  & 
"loan  and  fond  association,"  reciting  In  the 
bond  that  the  signer  Is  a  member  of  such  as- 
sociation, and  recognizing  the  obligation  of 
the  by-laws,  it  was  held  that  In  the  absence 
of  fraud  the  signer  was  estopped  to  deny 
that  he  was  a  member  of  the  association. 
Howard  Mut  Loan  &  Fund  Association  v. 
If clntyr^  8  Allen,  671.   In  Parka  v.  U.  8. 


Bonding,  Land  ft  Loan  Ajnodatlon,  19  W. 
Va.  744,  it  was  held  that  "the  failure  of  a 

member  to  sign  the  constitution  of  such  as- 
sociation, if  he  has  for  a  long  time  acted  as  a 
m^ber  of  the  assodatUm,  will  not  prevent 
the  association  from  enforcing  the  perform- 
ance of  a  contract  made  with  such  member, 
though  It  be  a  contract  which  tbe  association 
was  not  authorized  to  make  with  any  but  a 
memb»."  Finally.  It  was  held  by  tide  court 
In  Trumbull  Gonnty.Mnt  Ftee  Ins.  Go,  t.  Hor^ 
ner,  17  Ohio,  407,  that  a  member  of  a  mntnal 
fire  insurance  company,  when  sued  upon  an 
assessment  upon  his  depo^'  iu>to  to  pay  a 
loss  occasioned  by  fire,  cannot  set  up  a  de- 
fense that  he  and  his  associate  corporators 
have  neglected  to  comply  with  the  provisions 
of  their  charter. 

It  la  our  ofdnion,  therefore,  that  the  Judg* 
ment  of  the  drcnlt  court  of  Hamilton  county 
and  that  of  the  court  of  commfm  pleas  In  the 
case  of  the  Louts  LIpp  Company  should  be  and 
are  hereby  affirmed,  and  that  In  the  case  of 
the  American  Fire  Brick  &  Clay  Company  tbe 
Judgments  of  the  drcult  court  of  Tuscarawas 
county  and  of  tbe  court  of  common  pleas 
were  erroneous;  but  on  authority  of  Sllng- 
Inff  V.  Weaver,  66  Ohio  St  G21,  64  N.  BL  574, 
and  Gompf  v.  Wolfinger  et  al.,  67  Ohio  St 
144,  05  N.  E.  878,  the  case  Is  dismissed  tor 
want  of  Jurisdiction. 

BUBKET,  C  J.,  and  SPEAB,  SHAT7CK, 
and  PBIGB,  JJ.,  concur. 

an  Ohio  Bt.  szs) 

MOORMAN  V.  SCHMIDT  et  aL 

<Sopreme  Conrt  of  Ohio.   Jan.  5,  1904.) 

AOnON  AGAINST  PARTNERSHIP— PURCHASB  OF 
ZANPa-BQUlTABLB  LIEN— PLBAD I  NO— PROM- 
ISE TO  REFUND— SUUUONS— AMENDMENT  TO 
PETITION— JUDO~HINT  AGAINST  ONE  PART- 
NER. 

1.  S.  commeDoed  an  action  in  the  eoort  of 
commoD  pleaB  against  J.  R.  and  Bl  M.,  as  part- 
ners, Aoiug  business  under  the  firm  name  of 
Moorman  Bros..  alleglDK  as  his  cause  of  action 
that  said  firm  is  the  owner  of  certain  lands  in 
Wyandot  county,  Ohio,  deacrfliing  them,  and 
that  he  f  umiBhed  the  money  with  which  to  pur- 
chase said  lands,  with  an  agreement  and  undei^ 
standing  with  the  firm  that  he  should  have  an 
equiuble  lien  on  said  lands  until  the  money  so 
furnished  should  be  refunded  and  tally  paid  to 
him;  but  the  petition  contains  no  allegation  of 
a  promise  by  either  partner  to  refund  or  pay  the 
plaintiff  any  part  of  said  money,  nor  does'  It 
pray  for  a  perwHial  judgment  against  the  firm 
or  either  of  its  members.  The  prayer  is  for  the 
marshaling  of  liens  aod  an  order  of  sale.  A 
BummOTia  for  J.  R.  was  issued  and  served  upon 
him.  fixing  tbe  aoth  day  of  April,  1901,  as  an- 
swer day,  but  which  was  not  indorsed  with  any 
amount  claimed  to  be  due.  On  the  16tb  da^  of 
April,  1901,  without  leave  of  court,  and  with- 
ont  notice  to  J.  R.  or  his  counsel,  the  iilaintiff 
tiled  an  amendment  to  tua  petition,  stating  the 
exact  amount  of  money  he  furnished  said  firm 
for  the  purchase  of  the  lands,  and  praying  for  a 
personal  jndgment  against  the  partnerahip  and 
each  of  its  members.  J.  B.  did  not  answer  or 
demote  or  in  any  manner  enter  Us  appearance 
in  the  action.   On  the  8d  day  ^  Jaue^  1001, 


Digitized  by 


Google 


618 


m  KOBTBBAffTBRN  BBPORTBR. 


the  court  ordered  &  sale  of  the  lands,  and  also 
rendered  a.  personal  jad^ment  against  J.  B.  for 
tbe  amount  set  oat  In  the  ameodment  to  the 
petition.  BeU,  tbat  tbe  amendment  was  cot 
legally  before  the  court  as  a  part  of  the  plain- 
tiff's petition,  and  that  th«  personal  Jud^neot 
asainst  J.  B.  la  erroneons. 
(BylUbm  br  tbe  Court) 

Error  to  Olrcolt  Court;  Wyandot  County. 

Action  hf  Geo^  F.  Schmidt  against  James 
R.  Moorman  and  others.  Judgment  for  plain- 
tiff, and  ftom  a  Jodgioent  of  the  drctdt  court 
aflbmlng  tbe  Judgment  Jsmes  B.  Moorman 
brings  NTor.  Reversed. 

On  the  2d  day  of  February,  1901,  the  de- 
fendant In  error,  George  F.  Schmidt  filed  In 
the  court  of  common  pleas  of  Wyandot  coun- 
ty his  petition,  naming  therein,  as  defend- 
ants; James  R.  Moorman,  now  plaUitlfF  In  er- 
ror, and  Eli  Moorman,  partners  doing  busi- 
ness under  the  firm  name  of  Moorman  Bros., 
and  Levi  H.  Troup  and  May  Foster.  As  the 
averments  of  the  petition  and  an  amendment 
filed  thereto  are  Important  to  the  determina- 
tion of  tbe  questions  iurolTed,  a  copy  of  the 
petition  and  amendment  Is  made  part  of 
this  statement,  as  follows,  omitting  the  de- 
scription of  the  real  estate:  "George  Schmidt, 
Plaintiff,  TB.  James  R.  Moorman  and  Ell 
Moorman,  partners  doing  business  und^  the 
firm  name  of  Moorman  Brothers,  Leri  H. 
Troup  and  May  Foster,  Defendants.  Peti- 
tion. Filed  Feb.  2,  1901.  The  platntiff  says 
that  the  defendants,  James  B.  Moorman  and 
Ell  H.  Moorman,  are  partners  doing  business 
under  the  firm  name  and  style  of  Moorman 
Brothers,  and  that  said  partnership  was  or- 
ganized under  the  laws  of  tbe  state  of  Ohio. 
And  tbat  the  said  partnership  firm  of  Moor- 
man Brothers  are  the  owners  of  the  follow- 
ing descrlt>ed  real  estate  ^toate  In  the  coun- 
ty of  Wyandot  and  state  of  Ohio,  to  wit: 
[Here  follows  a  description  of  the  real  es- 
tate.] And  tbe  plalntltT  says  tbat  the  said 
real  estate  was  bought  with  the  said  partner- 
ship's money  and  for  Its  use,  and  that  It  al- 
ways has  been  actually  used  In  said  partner- 
rtiip  business,  although  the  legal  title  thereto 
Is  In  the  name  of  one  of  tbe  partners,  to  wit, 
the  defendant  James  R.  Moorman,  and  be  has 
always  and  still  1b  holding  the  same  as  tbe 
trustee  for  said  partnership  firm.  And  the 
plalntlfF  further  says  that  all  of  the  money 
used  by  said  firm  in  the  purchase  of  said 
premises  was  furnished  by  the  plaintiff,  and 
that  said  premises  was  purchased  with  the 
plaintitrs  mon^  with  the  agreement  and  un- 
derstanding with  the  plaintiff  that  be.  the 
plaintllT,  should  have  and  hold  an  equitable 
lien  upon  such  premises  nntli  the  purchase 
money  so  furnished  by  him  should  be  refund- 
ed and  fully  paid  to  him.  The  plaintiff  says 
tliat  said  money  was  furnished  by  him  to  the 
said  Uotmnan  Brothers  in  different  amounts 
and  at  different  times,  and  that  there  Is  inter- 
est due  and  unpaid  upon  tbe  amounts  so  fur- 
nished by  him,  so  that  the  plaintiff  is  not  In 
poasesBUm  of  sufficient  tects  to  determine  the 


exact  amount  due  to  Urn,  tmt  be  says  that 
said  amount  so  furnished  by  blm  to  said  part- 
nership firm  Is  tbe  sum  of  fourteen  thousand 
dollars  and  more.  And  the  plaintiff  further 
says  that  said  partnership  firm  of  Moorman 
Brothers  was  tonaetly  located  In  the  village 
of  Carey,  in  said  county  of  Wyandot,  and  car- 
ried on  the  business  of  manufacturing  boat 
oars,  said  manufoctMT  being  carried  on  upon 
the  pranlses  herein  described.  And  tliat  tiie 
said  iMtrtnershlp  firm  for  one  year  and  more 
last  past  have  ceased  to  do  business  or  to 
manufacture  any  of  the  goods  theretofore 
manufactured  on  said  premises,  and  bare  re- 
moved their  business,  therefrom,  and  out  of 
the  jurisdiction  of  this  court  and  out  of  tbe 
state  of  Ohio,  and  have  abandoned  said  prem- 
ises for  manufacturing  purposes,  and  tbe  said 
premises  are  now  being  used  for  no  purpose 
whatever,  so  that  the  value  of  said  premises 
is  continually  l>elng  lessened,  and  the  claim 
of  the  plaintiff  is  being  materially  injured, 
and  there  is  great  danger  that  his  said  claim 
may  be  lost,  there  being  no  other  property  of 
said  partnership  firm  known  to  this  plaintiff 
within  the  Jurisdiction  of  this'court  or  in  tbe 
state  of  Ohio.  And  said  firm  have  allowed 
said  property  to  be  sold  for  tbe  taxes  due 
thereon.  And  that  tbe  defendant  Henry  F. 
Graves,  and  May  Foster  and  Levi  H.  Troup, 
claim  to  have  some  lien  or  interest  in  said 
property  adverse  to  that  of  the  plaintiff 
And  be  asks  that  said  parties  be  required  to 
set  forth  the  nature  of  tbeir  said  asserted 
Hens  and  claims  or  be  forever  barred,  and 
that  the  court  will  take  into  account  the 
amount  due  from  the  said  defendants  Moor- 
man Broth«8  to  the  plaintiff,  tliat  the  said 
amount  so  found  due  will  be  declared  to  be  a 
Hen  on  said  property,  that  tbe  liens  against 
tbe  same  be  marshaled  and  determined  by 
the  court,  and  tbat  said  property  may  be  sold 
to  satisfy  the  claim  so  found  due  to  tbe  plain- 
tiff, and  that  in  tbe  meantime  a  receiver  be 
appointed  by  the  court  to  take  charge  of  said 
property  during  the  pendency  of  this  cause, 
and  tor  all  further  and  proper  relief  In  the 
premises."  On  the  19tb  day  of  March,  1901. 
a  summons  for  James  R.  Moorman,  plaintiff 
in  OTor,  was  issued  to  tbe  sheriff  of  Lucas 
county,  fixing  the  20th  day  of  April.  1901.  as 
answer  day.  This  summons  was  served  by 
leaving  a  certified  copy  thereof,  with  the  In- 
dorsements thereon,  at  his  usual  place  ot  resi- 
dence. Neither  tbe  original  summons  nor  tbe 
copy  contained  any  indorsement  of  the 
amount  due,  or  that  a  personal  judgment 
would  be  demanded.  On  tbe  16tb  day  of 
April,  1901,  the  plaintiff,  without  leave  of 
court,  and  without  notice  to  plaintiff  in  error, 
filed  the  following  as  an  amendment  to  tils 
petition:  "Tbe  plaintiff,  for  bis  amendment 
to  his  petition,  herein  says  tbat  the  amount 
due  to  him  from  tbe  said  defendants  James 
R.  Moorman  and  BlI  Moorman  and  tbe  part- 
nership firm  of  Moorman  Brothers  Is  the  sum 
of  918,906.60;  tbat  the  same  baa  be«a  due  to 
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lilm  from  nld  daCendantB  since  the  said  first 
day  of  December,  A.  D.  1889;  and,  In  addi- 
tion to  tlie  prayer  as  set  forth  In  hla  petition 
In  this  cause,  he  prays  that  be  may  hare 
judgment  against  said  dtfendants  for  said 
■urn  of  $13,906.e0,  with  Interest  tvom  the  first 
day  of  December*  A.  D.  1899;" 

The  plaintiff  In  error  did  not  answer  or 
otherwise  appear  In  the  case,  either  In  per- 
son or  by  connsel.  The  defendants  Henry  F. 
OrsTes,  May  Foster,  and  Levi  H.  Troup 
were  creditors  of  the  firm  of  Moorman  Bros., 
and  they  answered  and  set  np  their  claims 
and  liens  on  the  real  estate.  Alonxo  Bmerlne 
was  made  a  party  as  having  an  Interest  In 
said  real  estate.  But  these  creditors  and 
Emerlne  have  no  interest  in  the  controversy 
In  this  court  A  receiver  was  appointed  for 
the  reel  estate,  and  it  was  sold  by  order  of 
conrt  and  the  proceeds  distributed.  On  the 
same  day  the  order  of  sale  was  made,  to 
wit,  on  tile  3d  day  of  June,  1901,  the  record 
shows  that  the  cause  came  on  to  be  heard  on 
the  petition  and  the  amendment  thereto  and 
,  the  evidence;  and  the  court,  found  that  all 
the  defendants,  except  Moorman  Bros,  and 
SIl  S.  Moorman,  had  been  duly  served  with 
enmmoAs,  and  that  Moorman  Bros.,  and  EU 
Moorman  had  waived  the  Issuance  and  serv- 
ice of  summons  and  entered  their  appear- 
ance; and  the  court  further  found  that  James 
B.  Moorman,  Ell  8.  Moorman,  and  Moorman 
Bros,  were  In  default  for  answer  or  demur- 
rer; and  further  found  that  there  was  due  to 
the  plalntlfiF  from  James  R.  Moorman.  EU  S. 
Moorman,  and  Moorman  Bros,  the  sam  of 
915,158.20,  and  rendered  judgment  against 
them  for  said  sum.  Afterwards,  tiie  plaln- 
tlfr  In  error,  James  R.  Moorman,  prosecuted 
error  In  the  drcnit  court  to  reverse  the  per- 
sonal judgment  so  rendered  against  him,  bat 
that  conrt  affirmed  the  judgment,  and  be 
prosecutes  error  In  this  court  to  obtain  a  re- 
versal of  the  judgments  of  both  courts. 

Seney  &  Johnson,  for  plalntlfl  in  error.  U. 
B.  Smith.  Carey  &  Barker,  and  Chtttendeo  ft 
Oliittonden,  tor  defMidants  In  error. 

PRICE,  J.  (after  stating  the  facts).  It  Is 
onr  unanimoas  opinion  that  the  circuit  court 
erred  In  affirming  the  Judgment  of  the  court 
of  common  pleas,  and  for  this  opinion  several 
reasons  may  be  assigned. 

1.  The  petition  upon  wblcb  summons  was 
Issued  and  served  on  the  plaintiCF  In  error 
does  not  state  a  case  for  personal  judgment 
against  him.  While  the  names  of  James 
B.  Moorman  and  BU  Moorman  appear  In  the 
style  of  the  case  as  partners  doing  busi- 
ness nnder  the  firm  name  of  Moorman  Bros:, 
the  averments  of  tbe  petition  are  directed 
spedflcally  against  the  Arm,  and  in  none  of 
them  is  there  alleged  any  primary  liability  of 
the  IndlTldnals  composing  the  partnership. 
Tbe  first  allegation  is  that  James  R.  and  Ell 
B.  Moorman  are  partners  doing  business  un- 


der the  firm  name  and  style  of  Moorman 
Bros.,  and  that  the  partnership  under  that 
name  are  the  owners  of  tbe  real  estate  de- 
scribed In  the  petition.  The  next  allegation 
Is  that  the  real  estate  was  purchased  with 
partnership  money  and  for  Its  nse,  and  that 
it  had  always  bwa  used  in  tbe  partnership 
business,  although  tbe  legal  tttie  thereto  was 
In  James  R.  Moorman,  who  bdd  such  titie  as 
trustee  for'tbe  firm.  The  plalntlfl  tiien  says 
that  he  furnished  all  the  money  used  In 
the  purchase  of  the  real  estate,  with  the 
agreemmt  and  understanding  that  he  should 
have  an  equitable  Hen  on  the  premises  until 
the  purchase  money  so  furnished  should  be 
refunded  to  him.  He  then  aven  that  tbe, 
money  was  famished  by  blm  at  different 
times,  and  In  different  amounts,  on  which 
Interest  Is  due,  but  that  be  is  not  In  posses- 
sion of  sufficient  facts  to  determine  the  ex- 
act amount  due  hUn,  but  tbat  the  amount 
80  furnished  Is  the  sum  of  $14,000  or  more. 
It  Is  farther  alleged  that  the  firm  busldess 
had  been  located  and  carried  on  at  Carey, 
Wyandot  county,  which  consisted  In  the  man- 
ufacturing of  l>oat  oars  on  tbe  premises  de- 
scribed, but  that  the  i>artnersh^  had  ceased 
business  for  a  year  or  more,  and  tbat  tbe 
firm  bad  removed  Its  business  out  of  the  Ju- 
risdiction of  the  court,  and  has  abandoned 
the  premises  for  manufacturing  purposes, 
which  depreciated  the  same  in  value,  and 
that  tbe  partnership  has  no  other  known 
property  within  the  jurisdiction  of  tbe  court. 
The  appointment  of  a  receiver  Is  prayed  for, 
and  a  statement  of  the  account  taken  with 
Moorman  Bros,  as  to  the  money  furnished 
by  tbe  plklntiff  for  tbe  purchase  of  the  real 
estate,  and  that  tbe  sum  so  ascertained  be 
declared  a  tlen  thereon,  tbe  liens  marshaled, 
and  order  of  sale  Issued.  There  Is  no  prayer 
for  judgment  against  the  firm  or  either  of  Its 
members.  The  foregoing  Is  the  character  of 
tbe  petition  the  plaintiff  In  error  was  sum- 
moned to  answ«r.  It  is  destitute  of  a  prom- 
ise even  of  the  firm  to  pay  the  plaintiff  any 
sum  of  money,  and  It  is  surely  destitute  of 
any  promise  of  ^ther  partner  to  repay  any 
part  of  tbe  money  furnished,  unless  such 
promise  may  be  implied  from  the  fact  that 
plaintiff  furnished  tbe  means  to  purchase 
tbe  lands.  But  he  says  tbe  means  of  pur- 
chase were  famished  with  an  agreement 
and  understanding  that  he  should  have  a 
lien  on  the  premises  purchased  therewith, 
and  to  perfect  such  lien  Is  tbe  gist  of  bis 
petition.  It  seems  quite  clear  that  while 
there  may  be  an  ultimate  liability  against 
the  members  of  tbe  firm  as  Individuals,  to 
be  established  In  a  proper  proceeding  after 
the  real  estate  Is  exhausted,  there  Is  no  case 
stated  for  a  personal  Jadgment,  because  the 
Individual  members  are  not  charged  with 
any  contract  or  promise  to  pay,  without 
which  they  cannot  be  held  as  primarily  lia- 
ble. It  Is  not  even  alleged  tbat  the  money 
mm  turnlstaed  by  plaintiff  at  tbe  Inatanee 
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aad  request  ot  the  firm  or  either  of  its  mem' 
bars,  and,  bo  conBtrulng  his  petition,  the 
plaintiff  does  not  pray  for  personal  Judgment. 
He  did  not  then  know  how  ranch  mon^  he 
had  furnished. 

2.  But  the  record  reminds  us  that  an 
amendment  was  filed  to  the  petition.  It  is 
true  an  amendment  was  filed.  What  la  it? 
The  plaintiff,  after  filing  his  petition,  ascer- 
tained in  some  way  the  amount  he  had  fur- 
nished to  buy  the  land,  and  hy  the  amend- 
ment he  states  the  sum  at  $13,906.60,  which 
he  ssys  is  "due  to  him  from  the  defendants 
James  B.  Moorman  and  Ell  Moorman  and  the 
partnership  firm  of  Moorman  Brothers;  that 
the  same  has  been  due  ^bim  from  said  defend- 
ants since  said  first  day  of  December,  1890; 
and.  Id  addition  to  the  prayer  as  set  forth 
in  his  petition  In  this  cause,  be  prays  that  be 
may  have  Judgment  against  said  defendants 
for  said  sum  of  $13,906.60,  with  Interest 
from  the  first  day  of  December,  1899."  There 
are  no  facts  in  this  amendment  to  show  bow 
or  why  said  amount  is  due  from  James  R. 
and  Ell  Moorman.  That  there  la  such 
amount  due  from  them  to  plaintiff  is  but  the 
opinion  of  the  plaintiff,  without  any  facta 
stated  for  Its  support  The  Code  proTlsion 
for  simple  pleadings  In  actions  founded  on 
book  accounts  and  instmmenta  for  the  un- 
conditional payment  of  money,  only,  ^oes  not 
apply  to  the  plaintiff's  cause  of  action,  be- 
cause It  Is  not  within  that  class.  Hence 
more  must  be  pleaded  tban  a  mere  conclusion 
that  a  certain  sum  is  due  from  defendants 
to  the  plaintiff.  He  must  set  out  sufflcient 
facta  to  show  that  a  liability  exists  which 
can  be  enforced  by  the  court.  The  amend- 
ment contains  no  such  facts,  and  is  of  no 
aid  to  tiie  petition,  except  that  a  definite  sum 
has  been  arrlTed  at  Knox  County  Bank  t. 
Lloyd's  Adm'rs,  18  Ohio  St  353;  Larlmore 
T.  Wells,  29  Ohio  St  IS;  Railroad  v.  Wilson, 
81  Ohio  St.  665.  However,  the  above  la  not 
tbe  full  history  ol^  this  amendment  It  was 
filed  without  leave  of  court,  and  four  daya 
before  James  R.  Mocxrman  was  required  to 
answer.  Section  5111,  Rev.  St,  provides: 
"That  plaintiff  may  amend  Us  petition  with- 
out leave,  at  any  time  before  tbe  answer  la 
filed,  without  prejudice  to  the  proceeding; 
but  notice  of  such  amendment  abaU  be  serv- 
ed npon  the  defendant  or  his  attorney;  and 
the  def«idant  shall  have  the  same  time  to 
anawer  or  demur  thereto  aa  to  tbe  original 
petition.''  Mo  notice  of  the  amendment  was 
served  upon  tbe  plaintiff  in  error  or  hia 
eonnael,  nor  did  he  at  any  time  anawer  or 
demnr,  or  In  any  manner  appear  In  tbe  case. 
No  aummona  Issued  on  tbe  amendment  It 
never  waa  legally  before  the  court  because 
It  did  not  t)ecome  a  legitimate  pleading. 
Tbe  plaintiff  was  not  entitled  to  any  relief 
npon  It,  and  Its  prayer  should  bave  been  dls- 
regarded.  It  should  have  been  stricken  from 
tbe  flies. 

Oonnad  for  defendant  In  error  reyud  tbe 


claims  of  plaintiff  In  error  aa  irarely  tech- 
nical, and  say  the  case  was  heard  on  tbe  evi- 
dence, and  the  court  found  tbe  amount  due 
from  a  consideration  of  the  evidence^  whlidi 
would  cure  the  defective  petition.  We  think 
the  hearing  the  case  on  evidence  would  give 
no  new  authority  to  render  a  personal  Judg- 
ment Tbe  summons  served  on  plaintiff  in 
error  contained  no  indorsement  of  any 
amount  claimed  to  he  due.  The  petition  docs 
not  contain  facta  which  warrant  a  personal 
Judgment  against  plaintiff  lu  error,  and  none 
is  prayed  for.  Tbe  so-called  "amendment" 
was  illegally  on  file,  and  therefore  constitut- 
ed no  part  of  the  pleading.  It  would  seem, 
therefore,  that  a  personal  Judgment  rendered 
on  a  petition  which  states  no  case  for  tbe 
same  and  which  asks  no  poaonal  Judgment 
Is  certainly  erroneous. 

Tbe  judgments  of  tbe  circuit  court  and  of 
tbe  court  of  common  pleas  are  reversed,  and 
the  cause  Is  remanded  to  tbe  court  of  common 
pleas  for  aucb  proceedings  as  may  Ue  author- 
Iwd  by  law.  Judgment  reversed. 

BURKET,  G.  J.,  and  SPEAR.  DAVIS,  and 
CREW.  JJ.,  concur.  SHAUCK,  amcnra 
In  tbe  Judgment 
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(Supreme  Court  of  nUnols.   Dec  18,  1008.) 

HA8TKR  AND  SERVANT  —  RAIUtOADB  —  NKOU- 
OBNCB-EVmBNCB-FELLOW  BSRVANT-QDBS- 
TION  FOR  JURY— DAHAQES. 

1.  In  an  action  for  the  death  of  a  membra 
of  a  switching  crew  while  moving  cars  from  a 
switch,  evidence  examined,  and  held  snlBcient 
to  support  a  finding  that  the  assistant  yard, 
master  was  guilty  of  negligence  lo  not  ascei^ 
taiuing  that  one  of  the  cars  was  off  the  track 
when  he  ordered  tbe  train  to  be  moved. 

2.  The  question  wliether  an  assistant  railroad 
yardmaster,  while  giviog  an  order  to  a  switch- 
ing crew  for  tbe  movement  of  a  train  on  a 
stub  switch.  Is  a  fellow  servant  with  tbe  mem- 
bers of  the  crew,  or  is  a  vice  principal,  to  for 
tbe  Jury. 

3.  In  an  action  by  a  wife  to  recover  for  the 
wrongful  killing  of  her  hasbaad,  tbe  remarriage 
of  the  wife  cannot  be  'cMuidered  in  mitigation 
of  damages. 

4.  Id  an  action  for  the  negligent  killing  of 
plaintiff's  decedent  a  member  of  a  switcointr 
crew  in  defendant's  railroad  yards,  occasioned 
by  tbe  assistant  yardmaster  dlrectiDg  the  move- 
ment of  a  train  on  a  stub  switch  with  the  last 
car  off  the  track,  evidence  that  the  assistant 
yardmaster  often  looked  the  cars  over  and  re- 
ported their  condition  to  the  crew  before  they 
were  moved,  and  that  then  the  crew  did  not 
examine  the  cars  before  moving  them,  waa  ad- 
missible. 

An»eal  from  Apellate  Oonrt,  First  Dis- 
trict 

Action  by  Clara  C.  Driscoll,  administra- 
trix of  John  Driscoll,  deceased,  against  tbe 
Chicago  &  Eastern  Illinois  Railroad  Com- 
pany.  From  a  Judgment  of  tbe  Appelate 

*EahsarIag  denied  February  6,  1M4. 
fa.  8m  Deatk.  voL  1^  Oant  Sis.  | «. 
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Court  (107  111.  App.  615)  afiBrmlng  a  Jadgment 
for  plaintiff,  defendant  appeals.   Affirmed. ' 

W.  H.  Lyford  (Albert  U.  Gross,  of  covnsel), 
for  appellant  James  O.  McSbao^  tor  appel- 
lee. 

HAND,  0.  J.  This  Is  an  appeal  to  review 
tbe  action  of  the  Appellate  Court  for  the 
First  Diistrict  In  affirming  a  Judgment  for- 
$5,000,  recovered  in  an  action  on  the  case 
broaght  by  the  appellee,  as  administratrix, 
against  the  appellant,  In  the  circuit  court  of 
Omk  county',  for  damages  alleged  to  have 
been  sustained  by  her  by  reason  of  the  death 
of  her  husbaud.  The  case  was  before  this 
court  at  a  former  term  (176  111.  330.  52  N.  E. 
021),  when  a  Judgment  in  favor  of  plaintiff 
for  a  like  amount  was  reversed,  and  the 
cause  remanded  for  a  new  trial. 

It  appears  from  the  evidence  that  appellant 
had  two  switching  crews  engaged  In  hand- 
ling cara  in  its  yard  in  the  city  of  Chicago. 
Elach  crew  consisted  of  five  men— ao  engineer, 
a  fireman,  a-  foreman,  and  two  helpers.  One 
crew  was  known  ae  "Ward's  crew"  and  the 
other  as  "Hurd's  crew."  The  deceased  was  a 
helper  with  Ward's  crew.  The  appellant  had 
three  stub  tracks  in  its  yard,  upoh  which 
cars  were  placed  while  being  repaired,  and 
were  designated  as  tracks  No.  1,  No.  2,  and 
No.  S.  These  stub  tracks  had  no  butt  posts, 
but  were  left  open,  so  that  cars,  when  pushed 
too  far  thereon,  would  run  off  onto  the  ground. 
On  the  evening  of  the  injury  Hurd's  crew 
went  in  on  track  No.  1  with  their  engine,  and 
pushed  the  cars,  11  in  number,  standing  upon 
that  track,  togetlier.  The  car  at  the  end  of 
the  track  was  an  empty  fiat  car,  and  was 
left  with  the  brake  set,  with  the  rear  wheels 
about  10  Inches  from  the  end  of  the  rails. 
They  then  pushed  the  cars,  6  in  number, 
upon  track  No.  2,  together.  They  then  went 
in  on  track  No.  3,  coupled  together  the  cars 
on  that  tfack,  7  in  number,  pulled  up,  and 
backed  In  on  track  No,  2,  and  coupled  to  the 
cars  on  that  track,  and  then  pulled  up  and 
backed  In  on  track  No.  1,  and  coupled  to  the 
cars  standing  upon  that  track;  the  result  of 
which  was  they  had  a  train  of  24  cars. 
Without  going  to  the  rear  of  the  train  to  see 
whether  the  wheels  of  the  rear  car  were 
upon  the  track,  the  crew  were  ordered  by 
Blake,  the  assistant  night  yardmaster  of  ap- 
pellant, to  go  to  another  part  of  the  yard  to 
do  some  switching,  and  Ward's  crew,  which 
was  at  work  In  the  yards  some  distance  from 
track  No.  1,  were  ordered  by  him  to  take  out 
the  train  left  by  Hurd's  crew  on  track  No.  1, 
and  break  it  up.  In  going  to  that  track 
Ward's  engine  was  taken  too  far  south. 
When  Ward  discovered  this,  he  sent  the  de- 
ceased to  bring  it  back.  Blake,  who  had  gone 
to  that  part  of  the  yard  before  the  arrival 
of  the  deceased,  stopped  the  engine,  and  he 
and  Jordan,  the  other  helper  In  Ward's  crew, 
got  on  the  north  end  of  the  engine,  which 
was  proceeding  in  the  dliectlon  of  track  No. 


1.  On  their  way  to  that  track  they  passed 
the  deceased.  Whether  he  got  on  the  south 
end  of  the  engine  is  not  shown.  When  de- 
ceased started  to  bring  back  the  engine,  Ward 
started  to  look  over  the  train  on  track  No.  1. 
When  the  engine  arrived,  it  hitched  onto  the 
south  end  of  the  train.  Ward  was  then  about 
eight  car  lengths  from  Its  south  end.  The 
train  filled  track  No.  1  and  extended  onto 
track  No.  19,  with  which  tracks  No.  1,  No.  2, 
and  No.  3,  connected.  Blake  weut  to  where 
Ward  was  standing,  and  said  to  him  the  tmln 
was  ail  right;  to  go  ahead;  and  then  gave 
the  signal  to  the  engineer  to  go. ahead.  The' 
deceased  was  not  seen  by  Blake  or  any  of 
the  crew,  so  far  as  the  evidence  shows,  after 
the  engine  passed  him,  until  the  train  start- 
ed. It  was  customary  for  oue  helper  to  go 
ahead  of  the  engine  to  open  switches,  give 
signals,  etc.,  and  for  one  to  go  In  the  rear  to 
close  switches,  give  signals,  etc.  A  number 
of  cars  were  standing  on  a  track  near  where 
track  No.  1  Joined  track  No.  Id.  The  rear 
truck  on  the  car  at  the  end  of  track  No.  1 
bad  run  off  the  rails  onto  the  ground.  When 
the  train  was  pulled  forward,  the  truck  ran 
on  the  ties  until  it  came  to  track  No.  19,  when 
the  car  collided  with  the  cars  standing  on 
the  adjoining  track,  and  the  deceased,  being 
between  the  standing  and  moving  cars,  was 
thrown  down  and  run  over  and  killed. 

A  right  of  recovery  upon  the  first  trial  was 
predicated  upon  three  grounds:  First,  the 
negligence  of  the  appellant  In  falling  to  place 
a  butt  post  at  the  end  of  track  No.  1;  second, 
the  negligence  of  the  crew  of  Hurd  In  leaving 
Ing  the  train  with  the  rear  truck  of  the  last 
car  upon  track  No.  1  off  of  the  rails;  and, 
third,  the  negligence  of  Blake,  the  appellant's 
assistant  yardmaster  (who,  it  was  averred, 
knew,  or  by  the  exercise  of  ordinary  care 
might  have  known,  the  car  was  off  the  track, 
and  knew,  or  ought  to  have  known,  that  the 
deceased  and  his  crew  were  ignorant  there' 
of),  in  ordering  the  crew  of  which  deceased 
was  a  member  to  attach  the  «igine  to  and 
move  the  train  without  notifying  them  of  the 
position  of  the  car  on  track  No.  1,  which  was 
off  of  the  rails,  or  giving  them  time  to  make 
an  examination  of  the  train  with  the  view  to 
obtain  that  Information  for  themselves. 

In  the  former  opinion  of  this  court  It  was 
held  that  the  failure  to  have  a  butt  post  at 
the  end  of  track  No.  1  was  not  negligence 
on  the  part  of  appellant,  and  that  the  mem- 
bers of  the  Hurd  and  Ward  crews  were  fel- 
low servants  as  a  matter  of  law,  and  that 
there  could  be  no  recovery  by  reason  of  the 
negligence  of  the  Hurd  crew.  It  was  also 
held  there  could  be  no  recovery  by  reason  of 
the  negligence  of  Blake,  as  assistant  night 
yardmaster,  unless  the  evidence  showed— 
which  it  did  not— that  he  had  actual  notice 
that  the  car  was  off  the  track,  or  that  said 
car  bad  been  off  the  track  for  so  long  a  time 
that  In  the  exercise  of  ordinary  care  he  was 
bound  to  know  sucb  car  was  off  the  track 
at  tlie  time  be  ordered  tbe  train  to  be  mov- 
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ed.  Od  the  last  trial  the  first  two  grounds 
of  recovery  were  abandoned,  and  tbe  appel- 
lee relied  solely  for  a  recovery  upon  tlie  neg- 
ligence of  Blake,  and  endeavored  to  supply 
the  proof  wtiicb  the  court  had  held  was 
wanting  on  the  first  trial.  No  claim  Is  made 
that  Blalce  had  actual  notice  that  the  car 
was  ofiT  the  track  when  he  ordered  the  train 
to  be  pulled  out.  The  question,  therefore, 
arising  for  our  determination  upon  this  rec- 
ord is,  does  the  proof,  "with  all  the  inferen- 
ces that  may  legitimately  be  drawn  there- 
from, fairly  tend  to  show  that  the  car  bad 
been  off  the  track  for  so  long  a  time  before 
Blake  gave  the  order  to  move  the  train  that 
he,  In  the  exercise  of  ordinary  diligence, 
ought  to  have  known  that  the  car  was  o£F 
the  track?  On  the  first  trial  It  did  not  ap- 
pear which  crew  pushed  the  car  off  the 
track,  or  how  long  it  had  been  off  before 
the  order  was  given  by  Blake  to  move  the 
train.  The  evidence  in  the  last  trial  shows 
that  when  the  11  cars  on  track  No.  1  were 
pushed  together  by  Hurd's  crew  the  brake 
was  set,  and  the  wheels  of  the  last  car  were 
left  within  10  Inches  of  the  ends  of  the  rails; 
that  afterwards  a  train  of  IS  cars  was  push- 
ed In  on  track  No.  1  against  the  cars  stand- 
ing on  that  track;  and  that,  while  the  coup- 
ling was  carefully  made,  the  cars  were  mov- 
ed somewhat.  One  witness  states  they  were 
moved  six  or  eight  inches  at  the  point  of 
coupling,  and  that  there  was  more  or  less 
slack  between  the  cars.  No  other  engine 
came  In  contact  with  said  train  until  Ward's 
crew  took  bold  of  It  with  their  engine,  with 
the  view  of  pulling  It  out  and  breaking  It  up. 
The  car  was  therefore  pushed  off  the  rails 
either  by  the  engine  of  the  Hnrd  or  the  en- 
gine of  the  Ward  crew.  The  evidence  tends 
to  show  that  when  Ward's  engine  was  at- 
tached the  train  was  not  moved.  When 
Ward's  engine  went  in  on  track  No.  1,  It 
bad  bold  of  13  cars.  When  the  Ward  engine 
took  bold  of  the  train  no  cars  were  attached 
to  It  An  examination  of  the  ground  after 
the  accident  occurred  showed  the  wheels  of 
the  last  car  on  track  No.  1  were  off  the  rails, 
on  the  ground,  several  feet.  This  could  be 
accounted  for  in  part  by  reason  of  the  fact 
that  the  ends  of  the  rails  were  several  Inches 
blgber  than  the  ground.  In  view  of  this 
evidence,  which  engine  pushed  the  car  off 
the  track  was  a  question  of  fact  to  be  de- 
termined by  the  Jury.  If  it  be  conceded  that 
the  engine  of  the  Hurd  crew 'pushed  the 
car  off,  then  the  evidence  fairly  tends  to 
show  that  it  was  off  the  track  at  least  40 
minutes  before  the  order  was  given  by  Blake 
to  pull  out  the  train,  which  the  Jury  might 
reasonably  have  found,  from  the  evidence, 
was  ample  time  within  which  Blake  shoold 
have  learned  the  fact  that  the  car  was  off 
the  track:  and  that.  If  be  did  not  ascertain 
that  fact  vpithlo  that  time,  but  ordered  the 
train  moved  without  knowing  the  condition 
ot  the  train,  he  would,  as  to  the  deceased, 
be  deemed  to  know  Its  condltloii,  and  that 


the  rear  car  was  off  the  track.  We  think  that 
the  court  properly  submitted,  to  the  jury  the 
question  whether  Blake  ought  to  have  known 
the  car  was  oS  the  track  at  the  time  he  gave 
the  order  to  puU  out  the  train,  and  that 
the  court  did  not  err  in  decUnlug  to  peremp- 
torily instruct  the  Jury  to  find  In  Ulvoi  of 
the  defendant  Furthermore,  while  the  evi- 
dence shows  it  was  the  duty  of  Ward's  crew, 
according  to  their  ordinary  course  of  doing 
their  work,  to  have  examined  the  train  to  see 
that  it  was  in  proper  condition  to  be  moved 
before  starting  to  pull  it  out,  fhe  evidence 
tended  to  show  they  did  not  have  time  to 
make  such  examination  before  Blake  gave 
the  signal  to  the  engineer  to  go  forward. 
At  that  time  Ward  or  Jordan  had  not  exam- 
ined the  train,  and  the  evidence  tends  to 
show  that  while  the  deceased  was  on  the 
way  to  the  rear  of  the  train  be  had  not,  at 
the  time  the  order  was  given  by  Blake,  reach- 
ed the  rear  of  the  train,  but  was  seen  by 
Blake,  at  about  the  time  the  train  started. 
In  the  vicinity  of  the  Junction  of  track  No. 
1  and  track  No.  19,  which  was  the  point  at 
which  he  was  killed  within  a  few  seconds 
thereafter.  It  would  be  a  harsh  rule  of  law 
tliat  would  permit  no  recovery  because  the 
deceased  did  not  examine  the  rear  car  to 
ascertain  whether  it  was  in  shape  to  be  mov- 
ed, unless  he  was  given  an  opportunity  to 
make  tbe  examination.  It  was  also  shown 
that  Blake  frequently,  "When  the  work  was 
pressing,  examined  tbe  trains,  and  Informed 
tbe  crews  if  they  were  in  shape  to  be  mov- 
ed, In  which  case  tbey  were  moved  without 
further  examination.  In  this  case  Blake  said 
to  Ward  tbe  cars  were  In  shape  to  .go  ttff- 
ward,  and  gave  tbe  signal  to  tbe  engineer 
to  pull  them  out 

It  Is  urged,  however,  there  can  be  no  recov- 
ery because  Blake,  In  giving  tbe  order  to 
move  the  train,  was  not  performing  the  act 
of  a  vice  principal,  but  the  act  of  a  f^ow 
servant  of  the  deceased.  Tbe*  question 
whether  Blake  at  that  time  was  a  rice  prin- 
cipal or  a  fellow  servant  was  a  question 
of  fact  for  tbe  Jury  (Goldle  v.  Wemet,  ISI 
III.  SQl.  88  N.  B.  85),  and.  although  he  was 
acting  In  a  dual  character,  tbe  question 
whether  tbe  particular  act  of  signaling  tbe 
engine  to  start  was  the  act  of  a  vice  princi- 
pal or  the  act  of  a  fellow  semat  of  tbe 
deceased  was  also  a  questlott  of  fact  for  the 
Jury  (Mobile  &  Ohio  Railroad  Co.  v.  Massey, 
152  111.  144,  S8  N.  E.  787);  and.  If  tbe  train 
■K&B  started  by  Blake  by  reason  of  the  au- 
thority -which  he  exercised  as  vice  principal, 
the  fact  that  he  gave  the  signal  to  start 
in  the  same  manner  that  similar  signals  were 
given  by  the  members  of  the  switching  crews 
would  not  relieve  appellant  from  liability 
(Graver  Tank  Works  v.  O'Dounell,  191  111. 
236,  60  N.  E.  831).  See,  also,  Norton  Bros. 
V.  Nadebok,  190  IlL  696.  60  N.  B.  843,  64 
L.  R.  A.  842. 

Tbe  court  Instructed  the  Jury  that  tbey 
diOQld  not  take  into  conrideratlon.  In  mltlga- 
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tkm  ot  damages,  the  fact  that  plalntifl  bad 
temairled  subsequently  to  tbe  deatb  of  her 
Intestate.  We  are  of  the  opinion  tlie  court 
did  not  err  In  so  Instructing  the  jury.  Chi- 
cagOk  Peoria  &  St  Louis  Railroad  Co.  t. 
Woolridge,  174  111.  330,  51  N.  B.  701.  In 
Tolume  8  of  tbe  American  and  EngUsh  En- 
cyclopedia of  Law  (2d  Ed.)  p.  937,  It  Is 
Bald:  "In  an  action  by  a  husband  to  re- 
cover for  the  wrongful  kUllug  of  his  wife. 
In  which  one  of  the  -.principal  elements  ot 
damage  is  the  loss  to  him  of  his  wife's  serv- 
ices, tbe  defendant  cannot  show,  in  reduc- 
tion of  damages,  that  tbe  plaintiff  has  mar- 
ried a  second  wife,  who  performs  for  blm 
all  the  services  rendered  by  bis  deceased 
wife."  And  in  Phllpott  t.  Pennsylvania  Rail- 
road Co.,  1T6  Pa.  570.  34  AtL  85^  the  same 
role  was  held  to  apply  where  the  suit  was 
by  a  wife,  who  had  married  glnce  the  death 
of  her  bosband,  for  whose  wrongful  death 
tbe  nilt  was  brought 

We  find  no  reversible  error  In  the  other  In- 
stmctlons  given  on  behalf  of  the  appellee. 
Nor  do  we  think  it  was  error  to  permit  the 
appellee  to  prove  that  Blake  often  looked 
tlie  cars  over  and  reported  their  condition  to 
the  ciew  before  they  were  moved,  and  that 
under  anch  circumstances  the  crew  did  not 
examine  the  cars  before  moving  them. 

Finding  no  reversible  error  In  this  record, 
the  Judgment  of  the  Appellate  Court  wlU  be 
affirmed.  Judgment  atOrmed. 


(207  IlL  79) 

PBOPIA  «z  teL  SULUYAN.  Oonnty  Col- 
lector, T.  FLORTILLE.* 
(Supfene  Oowt  of  IlUncds.   Dec.  10.  1903.) 

MUNICIPAL  CORPORATIONS— TAXATION— ORDI- 
NANCES—AMENDMENT— CONSENT  OP  VOTERS 
— APPROPRIATIONB— LKVT  OF  TAXES— LIBRA- 
RY APPROPRIATIONS. 

1.  Hard's  Bev.  St  1899.  c  24^  par.  89,  pro- 
vldee  that  the  city  council  of  certain  cities  shall, 
vrithin  the  first  quarter  of  edch  fiscal  year,  pass 
an  ordiaance  termed  the  "Aonnal  Appropriation 
Bill,"  in  which  tbe  corporate  authorities  may 
appropriate  such  sum  of  money  as  may  be 
deemed  necessary  to  defray  all  necessary  ex- 
penses and  liabilities  of  tbe  corporation.  Para- 
graph 111  declares  that  the  conncil  shall  an- 
nually, before  the  third  Tuesday  in  Septemtwr 
of  each  year,  ascertain  the  total  amount  of 
appropriations  legally  made  for  that  fiscal  year, 
ana  pass  an  ordmance  levying  a  tax  for  saeh 
aiM>ropriationB.  Paragraph  64  provides  tiist  all 
appropriation  ordinances  shall  iie  published  at 
least  once,  and  that  no  ordinance  shall  take 
effect  nntil  10  days  after  it  is  so  published. 
EM,  that  wbmre  a  dty  appropriation  ordinance 
was  passed,  and  signed  vj  the  mayor,  and  im- 
mediately after  its  passage,  on  tbe  same  night, 
and  before  any  publication  thereof,  an  ordinance 
levying  taxes  for  sncb  appropriations  was  pass' 
ed,  such  levy  was  void. 

2.  Under  the  library  act  (Hord's  Rev.  St. 
1899.  c.  81.  i  13),  providing  that  appropriations 
for  library  purposes  in  cities  shall  be  included 
1^  the  dt7  council  !n  its  appropriation  bill,  and 
section  1,  providing  that  certain  taxes  shall  be 
levied  as  other  taxes  for  city  purposes,  appro- 
twiatlons  tor  llbraiy  purposes  included  in  a  tax 
tevy  whidi  was  void  V  reason  ot  tbe  fact  that 
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the  apptouriation  ordinance  had  not  been  pub- 
lished at  the  time  the  tax  levy  was  made  were 
also  invalid. 

3.  Under  Hnrd's  B«v.  St  1899,  e.  24.  par.  89. 
providing  that  after  a  citjr  appropriation  ordi- 
nance has  been  made,  duriug  the  first  quarter 
of  the  fiscal  year,  no  further  appropriations 
shall  be  made  within  such  year  unless  the 
(iroposition  has  been  iirst  sanctioned  by  a  ma- 
jority of  the  legal  voters  of  the  city,  after  an 
appropriation  ordinance  has  been  passed  it  can- 
not be  amended  so  as  to  insert  further  appro- 
priadotts  without  the  consult  <tf  a  majority  of 
the  voters  of  the  city. 

Appeal  from  Sangamon  Oonnty  Oourt;  Geo. 
W.  Murray,  Judge. 

Application  by  tbe  people,  on  relation  of 
the  county  collector  of  Sangamon  county, 
against  William  L.  Florville,  for  Judgment 
against  defendant's  property  for  taxes.  From 
a  Judgment  sustainfng  defendant's  objections 
to  the  Judgment  applied  for,  relator  appeals. 
Affirmed. 

Albert  Salzenstein  and  Arthur  Fitzgerald, 
for  appellant.  Charles  P.  Kane,  Philip  Bar- 
ton Warren,  Henry  U  Child,  and  Shutt  & 
Graham  (Scholea  &  Barber  and  Bluford  Wil- 
son, of  counsel),  for  appellee. 

WILKIN,  J.  Tbla  was  an  application  made 
at  the  Jane  term,  1903,  of  the  county  court 
of  Sangamon  county,  by  tbe  county  collector 
of  that  county,  for  Judgment  against  delln- 
Quent  lands  and  lots  In  said  county  for  the 
year  1902.  Appellee  filed  objectloiu  to  the 
rendition  of  Judgment  agalnat  bis  property 
for  the  awponitton  taxes  of  the  dty  of 
Springfield.  Tbe  county  court  sustained  tbe 
obJectlonB,  and  refused  Judgment  agalnat  his 
property  aa  to  the  taxes  objected  to,  and 
thweiqHm  this  ap|>eal  waa  taken  by  the  peo- 
ple, t 

The  dty  ot  Springfield  Is  oi^Kaniaed  under 
the  general  lav,  and  its  fiscal  year  begins 
March  1st  On  Uaicb  3, 1902,  Its  city  council 
passed  an  annual  ^pn^wlatlon  bill  or  ordi- 
nance, appropriating  for  the  Tarloos  itema  of 
city  gOTemmont  and  eq^enses  the  sum  of 
$271,91<i  and  also  {8,000  tm  library  eipenses, 
and  98,000  in  payment  of  the  first  Installment 
on  library  site.  After  this  ordinance  was 
passed,  It  was  signed  by  tbe  mayor;  and  im- 
mediately after  ita.  paaaage,  on>  the  same 
night  the  dty  ooundl  passed  a  tax  levy  ordi- 
nance, levying  for  dty  govemment  and  ex- 
penses the  sum  of  $133,511,  together  with 
the  ¥8,000  for  library  expenses  and  $6,000  for 
library  ^Ite.  Tbe  ax^UKv^tlon  ordinance, 
as  passed,  waa  published  for  tbe  ffrst  time  on 
March  6,  1902,  and  thus  became  In  full 
force  and  effect  on  Uaxth  15,  1902.  On 
March  17,  1902,  the  dty  derk  of  the  dty  of 
Springfield  filed  with  the  county  derk  of 
Sangamon  county  a  cerUfled  copy  of  said  tax 
levy  ordinance,  as  provided  by  statute.  On 
August  11,  W02f  tbe  dty  coundl  passed  an 
amendment  to  tbe  appreciation  ordinance 
of  March,  appropriating  the  sum  of  $7,000 
for  tbe  purpose  of  nbuUdlng  the  town  branch 
.wvet,  and  on  September  8|  1902;  an  amend* 
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meat  to  tb»  tax  levy  ordinance,  levying  the 
sum  of  $7,000  aa  a  special  sewer  fund  tor 
tbe  purpose  of  rebuilding  tbe  town  branch 
sewer.  This  amendment  to  tlie  tax  levy  or- 
dinance was  also  dtaly  certLfled  by  tbe  city 
clerk  to  tbe  county  cleric  The  county  clerk 
duly  extended  all  of  tbe  taxes,  as  above  lev- 
ied, against  tbe  prop«-ty  of  appellee;  but 
when  they  became  due  and  payable  he  refus- 
ed to  pay  tbe  same,  and,  upon  this  ajipUca- 
tlon  of  the  county  collector  for  Judgment,  fil- 
ed bis  objections  to  said  taxes,  wblcb,  as 
stated  above,  were  sustained  by  tbe  court, 
and  this  appeal  was  prayed. 

The  first  objection  made  by  appellee  is  to 
tbe  appropriation  ordinance  and  tax  levy 
passed  oh  March  S,  1902.  His  objection  Is 
that  at  tbe  time  of  tbe  passage  of  said 
tax  levy  wdlnance  there  was  no  appropria- 
tion ordinance  In  full  force  and  effect,  as 
tbe  one  passed  March  3d  had  not  been  publish- 
ed at  that  time  as  required  statute,  and 
that  this  was  a  condition  precedent,  and 
therefore  the  tax  levy  ordinance  was  void. 
Tbe  validity  of  this  objection  must  depend 
upon  the  construction  of  paragraphs  64,  89, 
and  111  of  chapter  24  of  our  atatutea  <Hurd*s 
Rev.  fit.  1890,  pp.  279.  282,  286).  Paragraph 
89  provides  that  tbe  city  council  "Bball,  with- 
in the  first  quarter  of  each  fiscal  year,  pass 
an  ordinance,  to  be  termed  the  'Annual  Ap- 
propriation Bill,*  in  which  such  corporate 
authorities  may  appropriate  such  snm  or 
sums  of  money  as  may  be  deemed  necessary 
to  de&ay  all  necessary  eq;)enBes  and  IlabUi- 
ties  of  such  corporation."  Paragiapta  111 
provides  that  the  city  council  "shall,  annual- 
ly, on  or  before  tbe  third  Tuesday  in  Sep- 
tember in  «tch  year,  ascertatai  tbe  total 
amount  of  appropriations  for  all  corporate 
purposes  legally  made  and  to  be  collected 
from  the  tax  levy  of  that  fiscal  year;  and,  by 
an  ordinance  speci^ng  In  detail  the  purposes 
for  which  such  appropriations  are  made  and 
the  sum  or  amonnt  appropriated  for  each 
purpose,  respectively,  levy  the  amount  so  as- 
certained upon  all  the  property  subject  to  tax- 
ation within"  said  city.  Paragraph  M  pro- 
vides that  "an  ordinances  of  cWea  •  •  • 
making  any  appropriation,  shall,  within  one 
month  after  they  are  passed,  be  published  at 
least  once  In  a  new^per  published  Id  tbe 
city  or  village,  or.  If  no  such  newspaper  Is 
published  therein,  by  posting  copies  of  tiie 
same  In  three  public  places  In  the  city  or 
village;  and  no  such  ordinance  Aall  take  ef- 
fect until  ten  days  after  It  Is  so  published." 

Tbe  construction  of  these  tbree  paragraphs 
has  been  before  this  court  In  other  cases,  and, 
while  the  facts  were  not  exactly  similar  in 
those  cases  to  the  one  at  bar,  yet  tbe  deci- 
sions therein,  we  think,  give  the  proper  Inter- 
pretation or  construction  of  said  three  para- 
graphs. In  the  case  of  J^verside  Co.  v, 
Howell,  118  III.  266,  It  was  said  {page  261), 
speaking  of  paragraphs  89  and  111:  "It  will 
thus  be  seen  that  there  Is  here, -In  the  In- 
terest of  tbe  taxpayer,  most  carefurprovlsion 


made  against  estravagance  of  expeBdltnre 
and  abuse  of  tbe  power  of  taxation.  Thwe 
Is  to  be  passed  wltbln  thevflrst  quarter  of 
each  fiscal  year  the  annual  appropriation  blllt 
wher^  Is  to  be  appropriated  such  money  as 
may  be  deemed  necessSiry  for  all  expenses 
and  liabilities  of  the  corporation,  spedfylug 
the  objects  and  purposes  of  the  appn^ria- 
tlons,  and  tbe  amonnt  tat  each  object  and 
purpose,  which  la  to  be  publlsbed.  •  •  * 
The  power  given  to  the  dty  council  to  levy 
taxei  is  with  a  restriction  as  to  the  manner 
in  which  the  power  la  to  be  exercised— that 
the  dty  conntdl  idiall  ascertain  tbe  total 
amount  of  appropriations  legally  made,  and, 
by  ordinance,  levy  and  assess  such  amount  so 
ascertained.  Tbe  act  require  tbe  annual  av 
proptlations  to  be  first  made  within  tbe  first 
quarter  of  the  fiscal  year,  and  their  amount 
to  be  ascertained,  and  then  that  tbe  levy  and 
assessment  should  be  made  by  ordinance  for 
the  amount  These  requirements  of  tbe  stat- 
ute we  regard  as  for  the  protecti<ni  of  tbe 
dtlBen,  and  not  dlrectwy,  but  mandatory. 
The  power  of  the  taxing  antbority  in  such  a 
earn  Is  limited  by  the  mannw  and  cmidltliHis 
prescribed  for  its  exerdae.  •  •  •  we 
view  the  requisite  of  tbe  appn^rlatlon  ordi> 
nance  aa  a  limitation  xxpon  tbe  power  of  the 
dty  council  to  levy  tbe  tax.  The  failure  to 
pass  such  ordinance  is  not  a  mere  formal 
defect,  and  so  Is  not  cured  by  section  iSl  ot 
tbe  revenue  law.  •  •  •  The  want  of  an 
appropriation  ordinance  we  look  upon  as  a 
defect  In  the  proceedings  which  makes  tbe 
city  tax  Illegal— which  surely  affects  the  anb- 
stantial  Justice  of  the  tax."  In  tbe  case  d 
People  ex.  rel.  v.  Pewia,  Decatur  St  Evans- 
TlUe  Railroad  Go^  116  III.  410,  6  N.  B.  450, 
it  was  again  held  (page  414, 116  111.,  page  461, 
6  N.  Ek):  "Tbe  law  certainly  contemplated 
the  passage  of  two  strata  ordinances  at 
dlffarent  times.  Section  111  directs  the  dty 
council  to  asoniain  the  total  amount  of  ap- 
propriations for  all  coiporate  purposes  legal- 
ly made.'  The  appropriations  which  tbey  are 
to  ascertain  are  those  which  have  been  al- 
ready legally  made  at  the  time  they  are 
required  to  ascertain  the  total  amount  ot 
them.  This  Imports  and  implies  a  prevtous 
making  of  such  appropriation  In  a  lawfd 
way.  Section  64  ot  tbe  dty  Incorporation  act 
provides  that  all  ordinances  of  dtles  and 
villages  *maklng  any  appropriation*  shall, 
within  one  month  after  they  are  passed,  be 
published,  •  •  •  and  no  such  ordinance 
Shalt  take  effect  until  ten  days  after  It  la  so 
published.  Hence  tbe  .appropriation  oi^ 
nance  required  by  section  SO  ■  *  *  does 
not  take  effect  until  ten  days  after  It  Is  pub* 
Hshed.  Until  that  time  has  passed,  tbe  ap- 
propriatlona  which  it  specifies  do  not  become 
legal  and  valid,  and  cannot  be  said  to  bave 
been  legally  made.  *  •  •  The  publln- 
tioQ  of  the  appropriation  <ffdlnance,  and  the 
delay  of  ten  days  before  tte  going  Into  effect 
were  Intended  to  give  taxpayers  notice  of  its 
provisions,  and  In  many  cases  might  lead  ta 
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changes  Id  the  amounts  ipeclfled  before  final 
adoption.  In  sacli  event,  any  steps  taken 
for  the  levying  of  the  tax  before  the  expira- 
tion of  the  ten  days  would  be  premature." 

It  Is  Insisted,  however,  by  appellant,  that  a 
part  of  these  decisions  la  mere  dictum,  and 
not  necessary  to  a  proper  consideration  and 
decision  of  the  case  In  hand.  Even  If  this  be 
true,  yet  we  are  of  the  opinion  that  the  deci- 
sions lay  down  the  correct  rule  with  refer- 
ence to  the  requirements  of  said  section. 
Judge  Cooley,  In  his  work  on  Taxation  (2d 
Ed.)  276,  says:  "Where  the  power  Is  found 
to  have  been  conferred  npon  municipal  corpo- 
rations to  levy  a  tax.  If  any  question  arises 
npon  Its  extent  or  application  the  rule  la  that 
the  power  must  be  strictly  construed.  Hn- 
nlclpal  authorities,  therefore,  when  they  as- 
sume <o  tax,  must  be  able  to  show  warrant 
thereunder  In  the  words  of  the  grant,  which 
alone  can  justify  their  action.  They  are  to 
assume  that  th^  can  tax  only  as  the  state. 
In  Its  wladom,  has  thought  proper  to  permit" 

A  method  Is  provided  by  statute  by  which 
the  city  (^uncll  may  levy  Its  taxes.  This 
method  is  clearly  laid  down  In  the  statute, 
and  it  is  the  duty  of  the  city  council  to  follow 
it  strictly.  These  provisions  are  made  for  the 
benefit  and  protection  of  the  taxpayers.  If 
no  appropriation  ordinance  bad  been  passed 
at  all,  or  if  it  were  fatally  detective  In  any 
of  its  provisions  or  In  the  method  of  Its  pas- 
sage, there  can  be  no  question  but  that  a  tax 
levy  ordinance  following  it  would  be  void; 
and  we  are  of  the  opinion  that  the  same  re- 
sult must  be  reached  here.  At  the  date  of 
the  passage  of  the  tax  levy  ordinance  the  ap- 
propriation ordinance  had  been  passed  and 
signed,  but  it  had  not  been  published,  and 
was  not  tn  full  force  and  effect  In  other 
words,  the  amount  of  tax  necessary  for  the 
corporate  purposes  had  not  been  legally  as- 
certained. This  appropriation  ordinance  waa 
not  In  full  force  and  effect  until  March  15, 
1002,  or  12  days  after  the  passage  of  tbe  said 
tax  levy  ordinance;  end  as  no  subsequent 
tax  levy  ordinance  was  passed  after  said  ap- 
propriation ordinance  took  effect,  by  means 
of  which  said  tax  levy  ordinance  of  March 
S,  1902,  was  ratified  and  confirmed,  we  are 
forced  to  the  conclusion  that  aald  tax  levy 
ordinance  was  void.  We  have  carefully  con- 
sidered the  question  whether  it  might  not  be 
lield  that  the  appropriation  ordinance,  after 
being  duly  published,  would  relate  hack  to 
the  date  of  Its  passage  and  approval,  but 
bave  been  unat>le  to  find  authority  tor  the 
portion,  and  it  seems  diametrically  opposed 
to  our  ivevlous  decisions  above  cited. 

It  Is  contended,  however,  by  appellant,  that 
ttie  appropriations  for  library  purposes  are 
not  governed  by  the  law  with  reference  to 
general  appropriations,  and  sections  1  and  18 
of  the  library  act  (Hurd's  Rev.  St  1890,  pp. 
1006,  1007.  e.  81)  are  cited  in  support  of  tbe 
eontentlon.  A  careful  examination  of  these 
aectl<ns  wUl  show  that  tbe  construction  in- 
sisted upon  is  B«t  warranted.  Section  18  ex- 
68  N.B.— 40 


[  pressly  provides  that  the  appropriation  for 
library  purposes  shall  be  Included  by  the  city 
council  In  its  appropriation  bill,  and  section 
1  provides  that  said  tax  shall  be  levied  as 
other  taxes  for  city  purposes.  We  are  of  tbe 
opinion  that  the  county  court  properly  sos- 
talned  the  objections  to  that  tax  also. 

The  second  objection  made  by  the  appellee 
Is  to  the  amendment  to  the  appropriation  or- 
dinance made  on  August  11, 1002,  and  the  tax 
levy  ordinance  passed  on  September  8,  1902, 
In  pursuance  thereof.  He  Insists  said  tax 
levy  ordinance  was  void  because  the  city 
had  no  power  on  August  11.  1902,  to  pass  an 
appropriation  ordinance.  Paragraph  89  of 
chapter  24  provides  that  after  tbe  appropri- 
ation ordinance  has  been  made,  during  the 
first  quarter  of  the  fiscal  year,  no  further  ap- 
propriations shall  be  made  at  any  other  time 
within  such  fiscal  year,  unless  the  proposi- 
tion to  make  such  appropriation  has  been  first 
sanctioned  by  a  majority  of  tbe  legal  voters 
of  such  city,  either  by  a  petition  signed  by 
them,  or  at  a  general  or  special  election  duly 
called  therefor.  There  is  no  claim  In  this 
case  that  tbe  appropriation  as  made  on  Au- 
gust 11,  1002,  was  sanctioned  by  a  majority 
of  tbe  legal  voters  of  said  city  in  either  of 
the  modes  pointed  out  by  the  statute.  As  tbls 
appr<9riation  was  not  made  during  the  first 
qnarter  of  the  fiscal  year,  we  are  of  the  opin- 
ion that  undo:  the  foregoing  section  the  city 
had  no  power  to  pass  the  amended  appropri- 
ation ordinance  or  tax  levy  ordinance,  and 
therefore  both  were  void,  and  the  county 
court  committed  no  error  In  sustaining  that 
objection. 

For  the  reasons  given,  the  order  of  the 
county  court  sustaining  satd  objectioiis  will 
be  affirmed.  Judgment  affirmed. 


(2M  la  m) 
MADISON  T.  MADISON  et  aL.* 

(Supreme  Court  of  lUinoia.    Dec.  1.6,  1908.) 

REAL  ESTATE— WHAT  C0N8TITUTS&-SEC0ND 
STORY  OF  &UIU>INO— DIVERSB  OWNERSHIP— 
C0N8TRUCTITB  TRUST— EVIDBNC&-LACHB8. 

1.  The  Srst  story  of  a'  building  was  construct- 
ed by  the  owner  of  the  land,  and  tbe  next 
story  by  an  opera  house  associatioa.  After- 
wards the  owner  of  the  land  conveyed  to  the 
association,  by  deed,  all  his  interest  in  the 
second  story,  with  the  right  to  use  the  hallways 
and  stairways  leading  thereto,  together  with  the 
box  oflUce,  and  the  ground  In  tbe  rear,  occupied 
by  outhouses  belonging  to  the  building.  Thn 
deed  contained  no  reservation  or  limitation,  and 
no  time  was  stated  when  the  right  of  the  gran- 
tee should  expire.  No  provision  was  made  al- 
lowing the  owner  of  the  second  story  to  remove 
it  J9«Id,  that  the  second  story  was  real  estate. 

2.  A  husband  and  wife  being  desirous  of  par- 
diasing  real  estate,  the  wife  conreyed  land  to 
her  father  oti  an  understanding  that  in  con- 
sideration thereof  he  should  buy  the  desired 
property  for  her.  The  deed  to  the  latter  prop- 
erty was  made  to  the  husband  without  the  coo- 
sent  of  the  wife  or  her  father.  They  demanded 
a  conveyance  to  the  wife,  but  he  neglected  to 
make  it  though  he  repeatedly  aclcnowiedged  bar 
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to  be  the  owner.  Beld  to  estaUlsfa  ft  restilting 
trust  in  favor  of  the  wife. 

3.  The  mere  fact  that  a  wife,  acting  as  con- 
servatrix  of  the  estate  of  her  losane  husband, 
inventories  certain  lots  as  a  part  of  her  hus- 
band's estate,  does  not  estop  her  from  claiming 
after  bis  death  a  resulting  trust  ia  her  favor 
as  to  such  lots, 

4.  Laches  is  not  to  be  imputed  to  a  wife  tor 
failing  to  sue  to  establish  a  resulting  trust  in 
her  favor  in  land  beld  by  her  husband,  where 
there  Is  positive  evidence  that  he  always  recog- 
nised her  rights. 

5.  The  omservatrix  of  the  estate  of  her  in- 
sane husband  having  obtained  an  order  for  sale 
of  real  estate,  and  sold  the  same,  made  a  writ- 
ten agreement  vrith  the  purchaser  for  the  bor- 
roving  of  a  sum  of  money,  and  with  reference 
to  the  land  being  reconveyed  to  the  estate. 
Held,  that  a  contention  that  the  sale  was  merely 
colorable,  and  hence  conveyed  no  .title  to  the 
purchaser,  was  of  no  merit 

Appeal  from  Circuit  Conrt,  Douglas  Coun- 
ty; W.  G.  Cochrane,  Judge. 

Bill  for  partition  by  Mary  F.  Madison 
against  Jolm  l^ler  Madison  and  otliera. 
From  the  decree,  petitioner  appeals,  and  de- 
fendants file  cross-errors.  Affirmed. 

Ecfchart  &  Moore,  for  aK>elIant  James 
W.  Craig,  John  H.  Gbadwiefc,  and  Ei^ard  C 
Gralg,  for  Infant  appellees. 


WILKIN,  J.  TUs  is  a  bm  for  partition* 
filed  in  tlie  circuit  court  of  Douglas  countgr 
by  the  appellant,  as  the  widow  of  Harry 
Madison,  deceased.  The  bill  alleges  that  s^d 
Harry  Madison  died  intestate,  leaving  no 
child  or  cbUdFMi,  nor  descendants  of  a  child 
or  children,  bat  leaving  the  appellant,  Mary 
F.  Madison,  bis  widow,  John  Tyler  Madison, 
a  nephew,  and  Jennie  Loose,  a  idece,  as  his 
sole  heiis  at  law.  The  bill  then  describes 
certain  real  estate  of  which  he  died  seised, 
and  prays  that  the  title  to  Idts  0  and  10  In 
block  19  In  the  odginal  town  (now  dty)  of 
Tuscola,  111.,  be  declared  in  appellant;  al- 
though the  title  was  at  the  time  of  his  death 
In  said  Harry  Madison,  and  assigns  as  a  na- 
son  fw  said  slayer  that  the  properly  was 
bought  with  the  money  of  appellant,  and  that 
she  baa  a  resulting  trust  therein.  The  ap- 
pellees John  Tyler  Madison  and  Jamie  Loose, 
by  their  guardians  ad  litem,  filed  an  answer 
to  said  bUl,  In  which  they  deny  that  the  said 
Harry  Madison  held  this  property  in  block 
19  in  said  dty  In  trust  for  appellant,  and  fur- 
ther aver  Uiat  befim  the  death  of  the  said 
Harry  Madison  he  was  adjudged  Insane,  and 
appellant  was  appointed  conservatrix  of  his 
estate,  and  that  she  inventoried  said  prop- 
erty in  block  19  as  a  part  of  his  estate.  The 
answer  further  avers  that  at  the  date  of  his 
death  the  aald  Harry  Madison  was.  In  addi- 
tion to  the  property  described  In  complain- 
ant's bill,  seised  In  fee  simple  of  the  second 
and  third  stories  of  the  brl<A  building  In 
Tuscola  known  as  the  "Tuscida  Opera 
House,"  and  that  the  same  was  real  estat», 
and  prays  that  said  real  estate  be  partitioned 
between  appellant  and  said  appellees.  Said 
answer  further  set  forth  tiiat  the  aald  Hany 


Madison,  during  his  lifetime,  was  seised  In 
fee  simple  of  the  west  half  of  lot  4  In  blocA 
25  In  the  original  town  (now  city)  of  Tuscola, 
except  all  that  part  lylpg  west  of  the  center 
line  of  the  west  wall  of  a  certain  building 
now  standing  on  the  west  half  of  said  lot. 
and  that  appellant,  as  conservatrix  of  the 
said  Hany  Madison,  made  a  colorable  sale 
of  said  lastpdeseribed  piece  of  property,  and 
that  the  same  was.  In  truth  and  in  fac^  at 
the  date  of  the  death  of  the  said  Harry  Madi- 
son, his  property,  and  prays  that  the  same  be 
partitioned  among  his  heirs.  A  cross-bill 
was  filed  by  said  appellees,  by  their  guard- 
ians ad  litem,  setting  forth  the  above  facts, 
snbstanUally  as  stated  in  the  answer,  and 
asking  affirmative  relief  In  reference  to  the 
same.  The  case  was  referred  to  the  master 
In  chanc^y  to  take  the  evidence  and  jieport 
bis  conclusions.  He  filed  his  r^ort,  In  which 
he  recommended  that  a  decree  be  entered  in 
accordance  with  the  ^pellanf  s  bill.  Upon  a 
hearing  the  chancellor  overruled  all  of  the 
exceptions  to  said  r^ort  as  filed  by  appellees, 
except  as  to  the  property  known  as  the  "Op- 
era Ifous&"  The  master.  In  reference  to  that 
I^pwty,  found  ttiat  It  was  personal  prop- 
erty, and  not  real  estate;  and  the  chan- 
c^or  held  that  tt  was  real  estets,  and  was 
subject  to  be  partitioned  among  the  said 
heirs.  The  chancellor  sustained  the  findlhgs 
of  the  master  In  reference  to  all  other  mat- 
ters, and  entered  a  decree  accordingly.  Ap- 
pellaut  has  appealed  to  this  court,  and  as- 
Blgns  as  error  that  part  of  the  decree  which 
holds  that  said  opera  house  property  Is  real 
estete,  and  not  personal  pn^o^.  Appellees, 
by  their  guardians  ad  lltmn,  have  filed  cross- 
errors,  which  involve  the  prop^^  appellant 
contends  was  held  In  trust  for  her  by  the 
said  Hany  Madison  st  the  date  of  his  death, 
and  also  the  property  that  appellees  contend 
was  sold  by  her  ss  conservatrix. 

The  first  question  In  the  toregobag  <ndar  te 
be  determined  Is  whether  the  opera  house  Is 
real  estate  or  posonal  property.  The  evi- 
dence shows  that  structure  Is  a  tiiree«toiy 
brick  building,  built  in  a  very  sabstantial  and 
permanent  manner.  The  first  story  was  built 
by  the  owners  of  the  fee  In  the  lot^  and  the 
second  and  third  stories  by  the  Tuscola  Op- 
m  House  Association.  After  the  building 
was  completed,  the  ownexa  .of  the  fee  con- 
veyed, by  deed,  to  said  aasbdatlon,  all  of 
their  right,  titl^  and  interest  in  said  second 
and  third  stortes^  with  the  rl^t  to  use  the 
hallways  and  stairways  leading  tfaeretov  to- 
gether with  the  box  office,  and  the  ground  In 
the  rear,  occupied  by  outhouses  belonging  to 
said  building.  In  this  deed  there  Is  no  reser- 
vation or  Umltetlon,  and  no  time  stated  when 
the  righto  of  the  grantee  shall  e^ire;  kv 
are  the  righto  of  the  respective  parties  oUier- 
wlse  specffically  set  forth  tiian  In  and  1^  aald 
deed.  Subsequently  all  of  the  right,  title,  and 
interest  of  said  opera  house  aeaociatlon  was 
conveyed  by  deed  to  said  Harry  Madison. 

Oases  similar  to  the  case  at  bar  have  Dssn 
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before  this  court,  and,  while  the  facts  are  not 
exactly  the  same,  yet  we  think  the  rules  of 
law  laid  down  In  those  cases  correctly  state 
the  law  applicable  here.  In  the  case  of  Cat- 
Iln  CSoal  Co.  v.  Lloyd,  176  111.  275,  52  N.  B. 
144,  we  held  tbat  coal  and  minerals  In  place, 
where  the  title  thereto  had  been  severed  from 
the  title  to  the  surface,'  constitute  land,  and 
the  owner  thereof  has  all  the  rights  of  an 
owner  of  an  interest  In  land.  In  the  case 
of  Gilliam  T.  Bird.  4&  Am.  Dec.  SSI,  it  ts 
decided,  in  conformity  with  the  elementary 
principle,  that  the  ownership  of  land  is  not 
confined  to  its  surface,  but  extends  Indeflnite- 
ly  downwards  and  upwards.  It  includes  not 
only  the  ground  or  soil,  but  everything  which 
is  attached  to  the  earth,  whether  by  course 
^of  nature,  as  trees  and  herbage,  or  by  the 
hand  of  man,  as  houses  and  other  buildings. 
A  house,  or  even  the  upper  chamber  of '  a 
house,  may  be  held  separately  from  the  soil 
on  which  It  stands,  and  an  action  of  eject- 
ment will  lie  to  recover  it  In  the  case  of 
Knapp  T.  Jones,  m  111.  379,  32  N.  B.  382, 
we  held,  where  an  elevator  was  built  upon 
the  right  of  way  of  a  railroad  company  under 
a  lease  for  years,  with  a  provision  therein 
that  the  lessor  might  terminate  such  lease 
at  any  time  upon  60  days*  notice,  and  that 
the  lessee  might  remove  the  building  by  htm 
erected  thereon  at  any  time  before  the  lease 
expired,  that  such  building  was  a  chattel 
real,  and  under  our  statute  is  classed  as  real 
estate;  and  we  there  cited  Bouvler's  Law 
Die.  Ut  "Chattels  Real;"  2  Blackstone's  Com. 
387;  2  Kent's  Com.  245;  1  Washburn  on  Beal 
Prop.  c.  1,  I  17;  Grlffln  v.  Marine  Co.,  B2 
111.  130;  Conklin  v.  Foster,  57  111.  104;  Kan- 
kakee Coal  Co.  T.  Crane  Bros.  Mfg.  Co.,  28 
III.  App.  371;  13  Am.  &  Eng.  Gncy.  of  Law 
(2d  Ed.)  594;  Dobscbi^etz  v.  Holllday,  82  lU. 
371;  WUIougbby  v.  Lawrence.  116  lU.  11, 4  N. 
^  856,  66  Am.  Rep.  758. 

From  the  above  authorltlea.  It  will  be 
found  that,  in  determining  the  character  or 
kind  of  property,  we  must  take  into  consid- 
eration all  the  facts  and  circumstances  sur- 
rounding the  transaction,  the  intention  of  the 
parties,  the  size  and  kind  of  building,  the 
manner  in  which  it  is  attached  to  the  realty, 
and  whether  or  not  it  can  be  removed  wlth- 
oQt  injury  to  the  fee.  In  the  case  at  bar 
fbe  building  was  a  substantial  brick  struc- 
tore  of  three  stories.  It  was  evidently  built 
with  no  Intention  of  removing  the  two  up- 
per stories,  and  they  could  not  be  removed 
without  greatly  Injuring,  if  not  destroying, 
the  building.  No  provision  was  contained  in 
tbe  deeds  allowing  the  owners  of  said  stories 
to  remove  them  at  any  time.  They  were 
eeverai  times  conveyed  By  deed,  and  were 
certainly  subject  to  all  the  tests  of  real  prop- 
erty, and  none  of  the  tests  applicable  to  per- 
sonal proper^.  The  fee  and  the  first  story 
were  charged  with  the  support  of  the  second 
and  third  stories,  and  we  are  of  the  opinion 
Qiat  said  second  and  third  stories  were  not 
perMmal  pniiterty,  bat  were  real  estate,  and 


that  said  chancellor  was  not  In  error  In  so 
holding. 

The  next  question  Is  whether  th«%  was  a 
resulting  trust  in  favor  of  appellant  as  to 
lots  9  and  10  In  block  10,  knovm  in  this  rec- 
ord as  the  "Daggett  Property."  The  evi- 
dence shows  tbat  in  November,  1888,  appel- 
lant and  her  husband  were  desirous-  of  pur- 
chasing said  property  in  controversy,  but 
were  financially  unable  to  do  so.  Appellant 
was  the  owner  of  certain  property  'in  Camar- 
go,  which  she  had  received  from  her  father, 
Joseph  Connelly.  Arrangements  were  made 
by  which  her  father  was  to  take  the  prop- 
erty in  Camargo,  and  in  return  buy  for  her 
the  property  in  controversy.  At  the  time  this 
exchange  was  made,  the  deed  to  the  Daggett 
property  was  made  to  the  said  Harry  Madi- 
son, husband  of  appellant,  without  her  knowl- 
edge or  consent,  or  without  the  knowledge  or 
consent  of  her  father.  -  Afterwards  they 
learned  that  the  deed  was  made  to  the  hus- 
band, and  demand  was  made  upon  him  to 
transfer  it  to  appellant  This  he  neglected 
to  do,  but  from  time  to  time  admitted  tbat 
the  property  belonged  to  bis  wife,  and  that 
her  money  had  bought  it;  and  he  further 
stated  that  be  would  build  her  a  modern,  up 
to  date  house  on  the  lot.  and  then  make  her 
a  deed  for  the  whole  thing.  He  never  claim- 
ed adversely  to  her,  but  always  acknowledg- 
ed ber  as  the  owner,  and  started  to  carry  out 
his  intention  to  build  a  house  on  tbe  lot;  but 
before  the  plans  were  consummated  he  be- 
came Insane,  and  shortly  afterwards  died. 
We  think  the  facts  In  this  record  bring  the 
case  clearly  wltliin  tbe  doctrine  of  resulting 
trusts.  See  Corder  v.  Oorder,  124  111,  229, 
16  N,  E.  107;  Stephenson  v.  McCUntock,  141 
DI.  604,  31  N.  E.  310;  Harris  v.  Mclntyre. 
118  III.  275.  8  N.  E.  182;  Van  Bnskirk  v. 
Tan  Bnskh>k.  148  III.  9,  35  N.  E.  883. 

Appellees,  bowevo-,  contend  that  appellant, 
by  her  long  delay,  has  been  guilty  of  laches, 
and  tbat  sbe  Is  also  estopped  for  tbe  reason 
that  she  inventoried  said  lots  as  the  estate  of 
her  husband.  We  do  not  think  either  of 
these  contentions  can  be  sustained.  The 
mere  feet  that  the  lots  were  Inventoried  as 
a  part  of  her  husband's  estate  while  he  was 
still  living  should  not  bar  ber  right  to  assert 
her  claim  to  tbe  property,  the  rights  of  no 
third  party  being  thereby  prejudiced.  The 
evidence  does  not  show  tbat  she  has  been 
guilty  of  laches.  During  all  the  time  of  ber 
alleged  laches  there  was  positive  evidence 
in  existence  that  her  husband  at  all  times 
recognized  her  rights.  Laches  is  governed 
largely  by  the  facts  and  circumstances  sur- 
rounding each  case.  The  rule  is  tliat,  where 
positive  evidence  exists  which  proves  that 
defendant  has  always  recognized  the  plain- 
tiff's rights,  delay  in  bringing  suit  will  be 
excused;  and  the  relationship  of  the  par- 
ties, and  the  fact  that  they  are  meml>ers  of 
tbe  same  family,  has  an  Important  bearing 
on  the  question  of  laches,  and  a  delay  under 
Bnch  drcamstaneei  la  not  so  atrlctly  regard- 
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ad  u  where  they  an  Btrangera.  See  18  Am, 
ft  Eng.  £dc7.  of  Law  <2d  Bd.)  Ill;  Van 
Buaklrk  t.  Van  BnaUrk,  14S  111.  fl^  8S  N.  B. 
388. 

The  final  question  Is  wbetlier  the  alleged 
sale  by  appeUant,  as  conserratrlx,  was  color- 
able only,  or  whether  It  conveyed  the  title 
to  tlie  purchaser,  Bice.  The  evidoice  shows 
that  the  husband  of  appellunt  was  lasanA  for 
some  years  prior  to  bis  death,  and  that  ap- 
pellant wab  without  ready  money  to  properly 
care  for  him.  She  applied  to  the  county 
court  for  an  -wder  of  sale  of  the  west  half 
of  lot  4  in  block  25»  as  above  described.  An 
order  of  Bale  was  entered,  and  the  lot  In 
question  was  sold  at  public  auction,  and  pur- 
chased by  the  defendant  Rice.  A  report  of 
sale  was  made  to  the  county  court.  Said 
sale  was  approved,-  and  a  deed  made  to  the 
purchaser.  Afterwards  a  written  agreement 
was  entered  Into  between  the  purchaser  and 
appellant  for  the  borrowing  of  $1,000,  and 
with  reference  to  said  lot  being  teconveyed 
to  Oxe  estate.  It  la  contended  by  appellees 
that  this  agreement  shows  the  sale  was 
made  for  the  benefit  of  appellant  or  the  es- 
tate, and  that  the  sale  to  Bice  was  only  colors 
able.  We  do  not  think  the  contention  ia  sus- 
tained by  the  evidence.  The  sale  was  made 
under  an  ord»  of  the  county  court  All  of 
the  proceedlnga  were  regular  In  form.  The 
defendant  Bice,  by  bidding  at  said  sal^  aulv 
jected  himself  to  the  Jurladlctlon  of  the 
court,  and  the  court  could  have  compelled 
him  to  have  completed  his  aal^  and  by  re- 
fnaing  so  to  do  be  would  have  been  in  con- 
tempt See  Chandler  v.  Horey,  19S  111.  596^ 
68  N.  B.  512.  The  mere  tect  that  an  agree- 
ment was  subsequently  mtered  Into  had  no 
effect  upon  the  sale.  Said  agreement  vnui 
void,  and  if  the  appellant  as  conservatrlx  of 
the  estate,  took  eecurity  for  the  purchase 
price,  she  is  liable  to  said  estate  for  the 
amount  of  the  sale.  See  McCluskey  v.  lie* 
Neely,  8  Gilman,  678.  For  theae  reasons,  the 
sale  was  valid,  and  the  title  to  said  lot  hi 
vested  in  the  purchaser,  Bice. 

We  are  of  the  opinion  that  the  decree  of 
the  circuit  court  is  correct  in  all  of  its  find- 
ings, and  the  same  la  tbereforo  aOrmed.  De- 
cree affirmed. 


cm  III.  B65) 

CINCnmATl,  I.  ft  W.  BY.  00.  V.  PEOPLB 
ex  rel.  MTGIBS,  County  Collects.* 
(Supreme  Court  of  Illinois.   Dec.  16,  1003.) 

TOWNS  —  TAXATION  —  LEVY  —  ASSBaSMENT  — 
SUFFICIENCY— SPECIFICATION  OF  PURPOSE- 
TOWN  RECORDS— AMENDMENT— VALIDITY  OF 
LEVY  —  PRESUMPTION  —  OBJECTIONS  —  BUR- 
DEN OP  PROOF— ROADS— PETITION—DESCRIP- 
TION—COMMISSIONERS  OF  HIGHWAYS— TIUB 
OF  MEETING— EVIDENCE. 

1.  Under  3  Starr  &  C.  Ado.  St  1S06,  p.  3S25, 
c.  139,  art  4,  {  3,  conferring  power  on  town 
meetings  to  levy  taxes  for  the  several  purposes 
therein  mentioned,  the  third  of  which  is  "f<v 
any  other  purpose  required  by  law,"  the  geu- 
eral  declaration  of  the  town  meetlog  for  "town 
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I  purposes"  aod  '*town  expenses,**  In  the  levy  ol 

I  taxes,  without  specifying  the  porposes,  is  not 
I  sutficient. 

2.  Under  8  Starr  &  0.  Ann.  fit  1806.  p.  3471 
e.  120.  (Reveoue  Law,  ^  191),  proTiding  for  Uw 
correction  of  irregularities  and  omissioas  in  pro- 
ceedings of  officers  connected  with  the  assess- 
ment and  levying  of  taxes  which  do  not  affect 
the  substantial  justice  of  the  tax  itself,  tf,  as  a 
matter  of  fact,  a  levy  was  for  a  specified  pui^ 
pose  or  purposes,  and  the  officer  whose  duty  it 
was  to  keep  the  record  of  the  proceedings  of 
the  towD  meeting,  failed  or  neglected  to  make 
a  proper  record  of  the  same,  so  that  the  levy 
appeared  to  be  generally  for  "town  purposes' 
and  "town  expenses,"  the  record  may  be  amend- 
ed to  correspond  with  the  facta  upon  suffldrat 
parol  proof. 

3.  ^  here  It  appeared  that,  though  certain  wit- 
nessea  present  at  a  town  meeting  understood 
that  the  town  taxes  in  question  were  levied  for 
the  purpose  of  raising  funds  to  pay  town  offi- 
cers, yet  the  resolution,  m  put  to  the  mertini, 
was  m  one  case  tor  **town  purposes,"  and  in 
the  other  for  "town  expenses,"  the  teetimouy 
failed  to  show  that  the  levy  was  for  a  spedfie 
purpose. 

4.  The  presumption  Is  in  favor  of  the  legality 
of  a  tax  levy,  and  the  burden  Is  on  an  objector 
to  show  its  illegality. 

5.  Where,  on  the  hearii^  of  proceedings  to 
Miforce  the  payment  of  delinqnent  towo-road 
and  ditcb-damage  taxes,  the  town  clerk,  when 
asked  by  objector's  counsel  if  there  was  any 
record  of  the  commissioners  or  instrument  is 
writing  relating  to  the  awarding  of  damages, 
stated  that  he  old  not  know;  that  counsel  could 
examine  the  record;  that  he  did  not  think  he 
had  any  record  of  damages  being  awarded,  but 
bad  made  no  search  for  any  aach  paper — the 
testimony  did  not  sustain  the  objection  that 
there  was  no  record  evidence  of  ulowance  ef 
such  damages,  though  the  people  proved  by  one 
of  the  commissioners  that  damages  to  a  cwtaln 
amount  had  been  allowed.  ' 

6.  Under  3  Starr  ft  a  Ann.  St  1806,  p.  8598^ 
e.  121.  }  1,  providing  that  the  petition  of  land- 
owners in,  a  township  for  the  construction  and 
maintenance  of  gravel,  rock,  macadam,  or  other 
bard  roads  shatT  "state  the  location  and  ronte 
of  the  proposed  road  or  roads,  not  exceeding 
two."  etc,  no  specific  description  by  monuments 
or  courses  ana  distances  is  required,  and  a 
petition  reading:  "Road  No.  1.  Beginning  at 
the  west  edge  of  Ross  township,  and  running 
directly  eaat  to  the  northeast  part  of  Chrisman, 
and  northward  to  the  county  fine.  Road  No.  2. 
Beginniuz  at  Cherry  Point  Cemetery,  and  run- 
ning north  through  Cherry  Point  to  eod  of  road 
just  north  of  Mt.  Olive  Church"— sufficiently  de- 
scribed the  proposed  roads. 

7.  The  objection  that  the  petftioo  attempted 
to  describe  three  roads,  because  of  the  language 
as  to  the  first,  "running  directly  east  to  the 
northeast  part  of  Chrisman,  and  northward  to 
the  county  liue.  was  not  austaioable. 

8.  Under  the  road  and  bridge  law  (Rev.  St 
1001,  c.  121,  I  119),  providing  that  highway 
commissioners  "shall  annually  ascertain,  aa  near 
as  practicable,  how  much  money  shall  be  raised 
by  tax  on  real,  personal  and  railroad  property 
for  the  making  and  repairing  of  bridges,"  etc., 
and  shall  give  the  township  supervisor  a  state- 
ment  of  such  amount,  and  the  rate  per  cent 
of  taxation,  etc.,  "on  or  before  the  Tuesday 
next  preceding  the  annual  September  meeting 
of  the  board  of  superYisors,"  etc.,  the  commis- 
sioners are  not  reqdired  to  meet,  tor  the  pur- 
pose of  ascertaining  wliat  amount  shall  be  levied 
for  the  purposes  named,  on  any  particular  div- 

Appeal  from  Edgar  County  Conrt;  Walter 
8.  Lamon.  Judge. 

Application  bj  county  collector  of  Edgar 
county  for  Judgment  and  order  of  sale  ot 
certain  propnty  of  the  OfaiclnnatI,  Indianapo- 
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111  A  Western  Ballway  Company  to  satisfy 
delinquent  town  taxes.  From  a  judgment 
•ostalning  tlie  railroad's  objections  to  part 
of  said  taxes,  and  rendering  Judgment  against 
It  as  to  the  balance,  tt  appeals.  Affirmed  in 
part,  and  reversed  In  part. 

George  W.  Fisher,  for  appellant.  Jobn  W. 
Murphy,  State's  Atty.  (J.  W.  Shepherd  and 
P.  C.  Van  Bellar,  of  couns^),  tor  appellee 

WELKIN,  J.  The  appellant  railroad  com- 
pany owns  and  operates  Its  railroad  through 
the  townships  of  Prairie,  Boas,  and  Young 
America,  in  the  county  of  Edgar,  which  was 
duly  assessed  for  taxation  for  the  year  1902 
by  the  State  Board  eC  Bquallaatlon,  and 
taxes  extended  thereon  by  the  county  clerk 
according  to  the  several  certidcates  of  levy 
for  taxes  filed  with  him  for  that  year.  It 
paid  a  part  of  such  taxes,  but  refused  to 
pay  tbe  balance;  and  the  county  collector 
applied  to  the  June  term  of  the  county  court 
for  Judgment  and  order  of  tale  of  Its  prop* 
erty  for  tbe  delinquent  taxes,  together  with 
Interest  and  costs.  Appellant  appeared  by 
counsel  and  flled  numerous  objections,  to  the 
rendition  of  Judgment,  and  the  case  was 
beard  by  the  court  on  tbe  12th  day  of  June, 
1903,  and  taken  under  advisement  until  the 
eth  day  of  July,  when  Judgment  was  ren* 
dered  sustaining  the  objections  to  a  part 
of  the  taxes  objected  to,  as  to  which  tbere 
la  no  further  controTersy,  but  overruled  those 
to  other  levies,  and  rendered  Judgment  of 
sale  for  the  same.  To  reverse  that  Judgment; 
this  appeal  is  prosecuted. 

The  taxes  to  which  objectlona  were  over^ 
ruled  were  as  follows:  "Prairie  township 
town  tax,  (50.8Q;  Toung  America  township 
town  tax  (main  line),  947.48;  Young  Ameri- 
ca township  town  tax  (O.  B.  div.),  $14.75; 
Prairie  township  road  and  ditch  damage  tax, 
967.13;  Boss  township  hard-road  tax,  9313.41; 
Young  America  township  road  and  bridge 
tax,  $189.83;  Young  America  township  road 
and  bridge  tax  (O.  R.  dlv.),  $88.98." 

The  substantial  objection  to  the  Prairie 
township  and  Young  America  township  town 
taxes  Is  that  the  purposes  for  which  they 
were  levied  are  not  shown  by  tbe  record  of 
the  annnal  town  meeting  In  aald  township. 
It  appeared  upon  tbe  hearing  that  the  rec* 
orda  of  those  townships  showed  that  the  town 
tax  In  the  former  was  for  "town  purposes," 
and  In  the  latter  for  "town  expenses."  Sec- 
tion 3  of  article  4  of  the  township  organiza- 
tion act  (3  Starr  &  O.  Ann.  St  1896,  p.  3925.  c. 
1S9)  confers  power  upon  town  meetings  to 
lev7  taxes  for  the  several  purposes  mention- 
ed therein,  the  third  of  which  is  "for  any 
otha  purpose  required  by  law."  It  Is  under 
tbla  delation  of  power  that  the  people  seek 
to  Justify  the  levy  of  said  tax,  and  tbe  ques- 
tion is  whether  or  not  the  general  declara- 
tion <tf  the  town  meeting  for  "town  pur- 
poses" and  "town  expenses"  is  a  lawful  ex- 
erdae  of  such  power.  This  question  we  have 
eqiTMSly  decided  In  the  negative.  People  t. 


Chicago  &.  Alton  Railroad  Co.,  194  111.  SI. 
61  N.  &.  1064.  We  there  said  (page  55,  194 
lU.,  aod  page  1006.  61  N.  E.):  "Tbe  taxpayer 
Is  not  to  be  concluded  by  the  opinion  of  the 
electors  as  to  what  are  the  legal  purposes 
to  forward  which  be  may  be  required  by 
the  town  to  part  with  bis  money  by  way 
of  t&xation  upon  his  property.  He  has  the 
right  to  know  aod  be  Informed  by  tbe  prop- 
osition adopted  by  an  annnal  town  meeting 
directing  that  money  be  raised  by  taxation, 
tbe  purpose  for  which  the  exaction  of  the  tax 
Is  ordered."  The  above  proposition  does 
not  seem  to  have  been  controverted  by  coun- 
sel for  the  people  on  the  trial,  and  oral  testi- 
mony was  introduced,  over  the  objection  of 
appellant,  to  show  the  specifle  purpose  for 
which  the  taxea  were  levied,  and  on  that 
testimony  a  motion  was  made  on  behalf  of 
the  appellee  to  amend  the  record  of  the  town 
meeting.  The  competency  of  the  oral  testi- 
mony Is  challenged,  and  It  Is  Insisted  tbat  tbe 
trial  court  erred  in  permitting  the  record  to  be 
amended.  The  actiou  of  the  trial  conrt  la  - 
jDstlfled  by  counsel  for  appellee  under  sec- 
tion 191  of  tbe  revenue  law  of  this  state  (3 
Starr  &  G.  Ann.  SL  1896,  p.  8471,  c.  120). 
That  section  makes  liberal  provision  for  the 
correction  of  irregularities  and  omissions  in 
proceedings  of  officers  connected  with  the 
assessment  and  levying  of  taxes  which  do 
not  affect  the  substantial  Justice  of  tbe  tax 
itself,  and  those  provisions  are  broad  enough 
to  Justify  the  admission  of  tbe  parol  testi- 
mony introduced  In  this  case.  Tbat  is,  If, 
as  a  matter  of  fact,  the  levy  was  for  a 
specific  purpose  or  purposes,  and  the  offlcn: 
whose  duty  It  waa  to  keep  the  record  of  the 
proceedings  of  the  town  meeting  Called  or 
neglected  to  make  a  proper  record  of  the 
same,  the  omission  or  n^lect  would  be  one 
as  contemplated  by  this  section  of  tbe  stat- 
ute, aod  the  record  might  be  amended  to  cor- 
respond with  tbe  facts  upon  sufficient  parol 
proof.  Chicago  &  Northwestern  Railway  Co. 
V.  People,  184  lU.  240,  56  N.  B.  867,  citing 
Same  v.  Same,  174  111.  80,  SO  N.  B.  1067. 
The  evidence,  however,  upon  which  the 
amendment  would  In  such  case  t>6  proper, 
should  be  clear  and  satisfactory.  Here  It 
falls  far  abort  of  twlng  of  tbat  character. 
The  witness  In  each  case  who  testified  to 
the  purpose  for  which  the  town  taxes  were 
levied  stated  that  the  levy  was  for  tbe  pur- 
pose of  raising  funds  out  of  which  to  pay  the 
compensation  of  town  officers,  and,  while 
their  testimony  sufficiently  shows  that  they 
understood  tbat  to  be  tbe  purpose,  tbey  each 
substantially  admit  that  the  motion,  as  put 
to  the  town  meeting  by  the  moderator,  was 
in  the  one  case  for  "town  purposes,"  and  in 
tbe  other  for  "town  expenses."  Their  evidence 
does  not.  show  that  the  resolntlon  put  to  the 
town  meeting  was  so  stated  as  to  inform  the 
taxpayers  present  what  tbe  money  was  to  be 
used  for.  Tbe  amendment  of  the  record 
doubtless  conformed  to  the  understanding  of 
the  witnesses  aa  to  the  purpose  of  tbe  levy. 
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but  their .  tesUmonr  fiills  to  BatlBfiictorlly 
show  tliat  It  conformed  to  tbe  understanding 
of  a  majority  of  tbe  electors  present  at  the 
meeting. 

It  l8  also  objected  tbat  the  town  meeting 
could  not  lawful^  levj  a  tax  for  tbe  paj^ 
ment  of  tbe  future  unearned  compensation 
of  town  o/OcoB  not  audited  against  tbe  town. 
Zn  view  of  tbe  fOregt^ng,  the  question  need 
not  be  decided  at  this  tlm^  and  we  tJieref  ore 
decline  to  pass  upon  IL 

Tbo  objection  to  Ute  road  and  ditdi  dam- 
age tax  of  Fralrle  township  Is  that  the  record 
of  the  action  of  the  commissioners  of  bl|^ 
ways  of  that  township  did  not  show  tiw  levy 
of  tiut  tax.  and  that  the  parol  testimony  adr 
mitted  for  the  purpose  of  proving  the  levy 
was  Incompetent  The  prasomptfon  bting  In 
favOT  of  the  legality  of  tbe  levy,  the  burden 
was  np<m  objector  to  show  that  it  was  lUegaL 
It  attempted  to  do  so  by  proving  that  there 
was  no  record  of  the  levy,  but  the  testlnumy 
<rffered  for  that  purpose  did  not  establish  tbe 
fbct  Albert  J.  Ingram,  the  toro  clerk,  stat- 
ed: **I  have  tbe  record  of  the  commissioners 
of  highways  of  Prairie  towziAhlp."  He  was 
then  asked  by  counsel  for  objector  if  tbrae 
was  any  record  of  the  commissions  or  In- 
strument in  writing  relattng  to  tbe  awarding 
of  damages  by  reason  of  tbe  construction  of 
roads  ^or  to  September  2,  1902,  and  an- 
swered: "I  cannot  say.  Ihe  record  Is  ime. 
Ton  can  look  for  yourself.  Q.  Did  yon  bring 
all  tbe  records  you  had?  A.  All  the  toad  and 
town  records;  that  Is,  oommlsstoners'  rec> 
orda.  Q.  Have  you  any  papers  w  documents 
relating  to  that  subject?  A.  I  have  here 
what  I  had  filed  away.  Q.  What  is  it?  A. 
There  is  tbe  tax  levy.  Q.  I  am  only  asking 
for  tbe  records  and  flies  relating  to  the 
awarding  of  road  and  ditch  damages.  I  am 
asking  if  yon  brought  them.  A.  Twenty  per 
cent.  levy.  (Ckranael  for  objectw  here  sug- 
gests to  the  court  tbat  subpcena  duces  tecum 
was  duly  served  on  ttits  witness  for  tbe  pro- 
duction of  these  records  and  documents.)  A. 
I  dont  thtaik  I  have  any  record  of  damages 
b^ng  awarded.  Q.  Did  you  search  for  any 
such  paper?  A.  No,  sir."  Thla  iras  all  the 
testimony  offered  by  the  objector  In  suroort 
<tf  Its  objection.  It  does  not  sustain  the  ob- 
jectloi.  It  is  troe,  the  people  proved  by  one 
of  the  commissioners  that  the  road  damages 
bad  been  allowed  to  tbe  amount  of  $314.85, 
which  testimony  was  objected  to,  but  there 
was  no  satisfactory  afllrmatlve  proof  tbat 
thwe  was  no  record  evidence  of  allomnce 
of  such  damages. 

The  objection  to  the  Ross  township  hard- 
road  tox  was  that  the  petition  upon  which 
the  vote  was  taken  did  not  comply  with  the 
law  in  describing  the  roads  Intended  to  be 
Improved.  Tbat  tax  was  levied  on  a  petition 
for  a  tax  of  fl  on  tbe  $100  for  roads  tiiereto 
attonpted  to  be  described.  Section  1  of  "An 
act  to  authorize  the  construction  and  malnte* 
nance  of  gravel,  rock,  macadam  or  other 
hard  roads"  &  Starr  A  C.  Ann.  St  1896^  pw 


8S99,  e.  12U  provIdeB  that  on  the  petlUon  of 
60  landowners,  legal  voters  of  any  township, 
to  the  tomi  dark.  In  counties  under  townsbip 
otganlsatlan,  be  diall,  when  giving  notice  at 
tbe  time  and  i^ce  for  holding  tbe  next  an- 
nual town  meeting,  also  give  notice  that  a 
vote  win  be  taken  at  such  election  for  or 
against  levying  a  tax  not  exceeding  $1  ui 
each  9100  assessed  value  <tf  all  the  taxable 
property,  Including  railroads  in  the  townsbip, 
for  the  purpose  of  constructing  and  maintain- 
ing gravel,  rock,  macadam,  or  other  bud 
roads,  and  that  "said  petition  shall  state  the 
location  and  route  of  the  proposed  road  or 
roads,  not  exceeding  two,**  ete.  Does  dils 
petition  comply  with  the  leqnlrement,  **sball 
state  the  lo4atlon  and  route  of  the  ^f^rased 
road?"  The  language  of  the  petition  Is: 
"Road  No.  1.  Beginning  at  tbe  west  edge 
of  Boss  township,  and  running  directly  east 
to  tbe  northeast  part  of  Obrlsman,  and  north- 
ward to  the  county  line  Road  Mo.  2.  Be- 
ginning at  Cherry  P<^t  Oanetrajt  and  run- 
ning north  through  Cherry  Point  to  end  of 
road  Just  north  of  Mt  Olive  ObnrdL."  Clear- 
ly, these  descriptions  of  the  roads  to  be  Im- 
^ved  are  indefinite,  but  the  itotnte  does  not 
require  a  apedOc  description  of  the  locatioa 
and  route  by  monumente  or  courses  and  dis- 
tances. Tbe  petition  must  "state  the  location 
and  route,"  ete.  A  statement  that*  "a  road 
leading  bom  point  to  point"  or  "a  road  run- 
ning due  west  from  a  point  in  the  north  part 
of  Ohrlsman  to  the  west  line  of  the  taint- 
ship/'  would  undoubtedly  be  a  snflteloit 
statement  of  tbe  location  and  route,  of  tiie 
road,  within  the  meaning  of  this  statntb  It 
wonld  not  be  a  sufflctent  descrlptint  for  tbe 
location  of  a  new  road,  but  tin  statute  does 
not  require  that  Manlfeatiy,  tbe  object  of 
the  requirement  titat  the  location  and  route 
must  be  stated  in  tbe  petitUm  Is  that  the 
voters  of  the  township  may  be  Informed  as  te 
what  roads  they  are  voting  at  the  election. 
Therefore  any  statement  or  detfgnatton  of 
such  location  m  route  will  answw  tbe  spirit 
of  the  statute,  and  we  are  inclined  to  tblnk 
tiiat  In  tbat  view,  the  petition  In  this  case 
was  snfllclent  While  to  parttes  living  re- 
mote from  the  township  the  Btatemmt  would 
be  very  indefinite,  still,  as  to  the  voters  of  the 
township,  there  can  be  little  donbt  that  they 
would  understand  just  what  roads  were  to- 
tended. 

The  contention  that  tbe  petition  describes, 
OT  attempta  to  describe,  three  roads  (only 
two  being  authorized),  because  of  the  lan- 
guage as  to  the  first,  "running  directly  east  to 
the  northeast  part  of  Ohrlsman,  ana  nwtb- 
ward  te  the  coon^  line;"  cannot  be  sustain- 
ed. Tbe  position  of  counsd  seems  to  be 
that  the  road  running  east  and  west  Is  nec- 
essarily one  road;  tbat  running  north  and 
soutb  to  tbe  county  Une,  another  and  dif- 
ferent one.  But  the  petition  does  not  bear 
that  construction.  It  clearly  attonpte  to 
state  the  location  and  route  of  a  single  road. 

The  objection  to  tbe  road  and  brldn*  to* 
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of  Young  America  township  is  that  the  com- 
mlsBtonen  of  highways  failed  to  meet  at 
the  time  and  place  and  levy  and  certify  the 
tax  as  regnired  by  law.  It  was  agreed  by 
cotmsel,  upon  the  hearing,  that  the  town- 
ship Is  under  the  labor  system,  and  that  the 
only  evidence  before  the  court  was  the  rec- 
ord of  the  commissioners  of  highways  of 
that  township,  which  shows  on  its  face  that 
the  commlsBlonerd  met  on  August  23,  1902, 
and  on  that  day  levied  the  taxes;  their 
certificate  being  dated  September  2,  1902.  It 
Is  conceded  that  the  tax  was  levied  under 
section  118  of  the  road  and  bridge  law  (Rev. 
St.  1901.  c.  121),  applicable  to  townships  un- 
der the  labor  system,  and  that  the  first  Tues- 
day of  September,  1902,  was  the  2d  day  of 
that  month.  Section  119,  supra,  .provides 
that  the  commissioners  "shall  annually  ascer- 
tain, as  near  as  practicable,  bow  much  mon- 
ey must  be  raised  by  tax  on  real,  personal 
and  railroad  property  for  the  making  and 
repairing  of  bridges,"  etc.,  and  requires  them 
to  give  the  supervisor  of  the  township  "a 
statement  of  the  amount  necessary  to  be 
raised,  and  the  rate  per  cent  of  taxation, 
signed  by  said  commissioners,  or  a  majority 
of  them,  on  or  before  the  Tuesday  next  pre- 
ceding the  annual  September  meeting  of  the 
board  of  supervisors,  *  «  •  who  shall 
cause  the  same  to  be  submitted  to  said  board 
for  their  acttcm  at  such  September  meeting 
of  said  board,"  etc.  This  section  does  not 
require  the  commissioners  to  meet,  for  the 
purpose  of  ascertaining  what  amount  shall 
be  levied  for  the  purposes  named,  on  any 
particular  day.  The  certificate  of  the  levy 
was  presented  to  tbe  supervteor  at  the  prop- 
er time,  but,  aa  we  understand  counsel  for 
the  objector,  it  la  insisted  that  the  commis- 
sioners could  not  meet  and  make  the  levy 
at  a  time  prior  to  said  first  Tuesday  In  Sep- 
tember. In  support  of  the  contention  a  num- 
ber of  decisions  of  this  court  are  dted,  but 
upon  examination  they  wUl  be  found  to  ap- 
ply to  section  13  of  the  road  and  bridge  law, 
except  the  case  of  Gommlsstoners  of  High- 
ways V.  Newell,  80  111.  6S7,  and  have  no 
application  whatever  to  tbe  question  here 
raised.  For  instance,  in  Chicago  &  North- 
weat^n  Railway  Go.  v.  People,  197  111.  411. 
64  N.  E.  880,  we  said,  "Tbe  statute  requires 
tbe  commissioners  of  highways  to  meet  on 
the  same  day  and  at  the  same  place  of  the 
meeting  of  the  board  of  town  auditors;"  cit- 
ing section  IS  of  chapter  121  of  Starr  &  Cur- 
tis' Annotated  Statutes  of  1896.  And  again, 
on  page  418,  187  III.,  and  page  880,  64  N.  B.: 
"Jt  IB  settled  that  the  commisslonws  of 
bigbways  can  only  act  In  the  manner  and 


at  tbe  time  specified  In  tbe  statute^  and  the 
tax  levied  at  a  time  other  than  that  specified 
by  statute  is  void  when  objected  to  1)y  the 
taxpayer."  Clearly,  these  decisions  can  have 
no  application  to  a  statute  which  fixes  no 
time  at  which  tbe  tax  shall  be  levied.  We 
think,  under  section  119,  tbe  essential  thing 
is,  after  the  ascertainment  of  the  amount 
necessary  to  be  levied,  that  a  statement  of 
such  amount  shall  be  given  to  the  supervisor 
of  the  township  on  or  before  the  Tuesday 
next  preceding  tbe  annual  September  meet- 
ing of  the  board  of  supervisors,  and  in  tbls 
case  the  fact  that  tbe  commissioners  met 
W  tbe  23d  of  Aagust  and  ascertained  the 
amount  to  be  raised  did  not  render  the  tax 
void. 

But  It  Is  said  that  in  Commissions  of 
Highways  v.  Newell,  supra,  we  held,  in  con- 
struing this  section  (then  section  120),  that 
the  fiscal  year  commenced  with  the  Tues- 
day preceding  the  annual  September  meeting 
of  tbe  county  board,  and  used  the  language: 
"It  Is  at  that  time  they  are  required  to  make 
their  estimates  and  levy  of  the  tax  to  meet 
the  expense  of  keeping  in  repair  the  roads 
and  bridges  until  the  corresponding  period 
of  the  next  year."  Tbe.  question  as  to  the 
particular  time  at  which  the  estimate  and 
levy  should  be  made  was  not  material  In 
that  case,  and  the  language  of  the  opinion  Is 
to  be  understood  simply  as  requiring  the 
commissioners  to  make  their  levy  for  the 
fiscal  year  to  commence  with  tbe  Tuesday 
preceding  the  annual  September  meeting  of 
the  county  board  until  the  corresponding 
period  of  the-  next  year.  The  opinion  would 
have  been  just  as  decisive  of  tbe  qnestion 
then  under  dtecnsslon  if  it  had  simply  said, 
"The  commissioners  are  required  to  make 
their  estimate  and  levy  of  tbe  tax,"  etc. 

The  Judgment  of  the  county  court  will  be 
reversed  as  to  the  town  taxes  of  Prairie 
and  Young  America  townships,  and  as  to  all 
other  taxes  affirmed.  In  pursuance  of  sec- 
tion 192  of  the  revenue  act  (3  Starr  St  C. 
Ann.  St  p.  8478^  c  120),  a  Judgment  wlU 
be  rendered  In  this  court  for  the  sum  of 
$629.46.  the  amount  of  said  taxes  affirmed, 
with  10  per  cent  damages  on  that  amount; 
and  it  is  ordwed  tbat  so  much  of  the  amount 
deposited  by  appellant  with  the  collector  up- 
on the  taking  of  this  appeal  as  shall  be  nec- 
essary to  pay  and  satisfy  said  Judgment  be 
credited  upon  the  same,  and  that  execution 
Issue  for  any  balance  remaining  unpaid.  Tbe 
clerk  of  this  court  will  enter  Judgment  ac- 
cordingly, and  transmit  to  tbe  conntj  ooBeet- 
or  a  COTtifled  oopj  of  the  oanw. 

Judgment  Is  tlila  court 
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GLOS  T.  KINGMAN  &  OO. 

<Siipreme  Court  of  Illinois.    Feb.  5,  1901) 

TITLBS— EBOI8TRATI0N— BURDSN  OF  FROOV— 
BVIOENCE. 

1.  The  complaiDaat  in  a  bill  in  etjuitr  to  re- 
move a  tax  deed  aa  a  cloud  on  bis  title  to  land 
most  allege  the  iavalidity  which  he  claimB  ez< 
lata  In  defendant's  title  or  claim,  and  establidi 
■neb  invallditr  on  the  trial. 

2.  On  an  application  to  register  a  fee-simple 
title  to  certain  land  under  the  land  register  act. 
and  to  remove  certain  tax  deeds  as  a  cloud  on 
complainant's  title,  mere  proof  of  a  prima  facie 
title  in  the  ai^lleant  is  msufflcient  to  require 
the  defendant  to  establish  tiie  validity  of  his. 
title  alleged  to  be  a  clood  on  that  of  complain- 
ant, but  the  burden  is  on  the  latter  to  establish 
a  fee-simple  title,  and  tliat  defmdant'a  daim 
it  invalid. 

8.  On.  an  appIicatioD  to  leglater  a  fee-simple 
title  to  certain  lauds,  iffoof  of  certain  deeds  of 

the  land  to  the  applicant,  not  connected  with 
the  title,  which  emanated  from  the  general  gov- 
ernment, and  the  payment  of  taxes  not  covering 
seven  consecutive  years,  and  certain  acts  of  poe- 
searion,  were  insaSlcient  to  maiie  out  a  piiina 
fade  case  of  title  for  the  applicant,  so  as  to  re- 

Suire  a  defendant  claiming  title  under  a  tez 
eed  to  prove  the  validity  of  such  deed. 

Appeal  from  Circuit  Court  Cook  CocntT'; 
R.  W.  Clifford,  Judge. 

Application  by  Kingman  &  Co.  against 
Jacob  QloB  for  the  registration  of  title  to 
certain  lota.  From  a  decree  in  favor  of 
plaintlfT,  defendant  appeals.  Beversed. 

Jacob  GloB  (John  B,  O'ConnOT,  of  eoniueO, 
pro  ae.  Victor  M.  Harding  for  appellee. 

BOGGS,  J.  The  appellee  company  on  the 
Ist  day  of  April,  1903.  flled  In  the  circuit 
court  of  Cook  county  Its  application,  under 
the  provisions  of  an  act  entitled  "An  act 
concerning  land  titles."  approved  and  In 
force  May  1,  1889  (4  Star*  &  C.  St  1896, 
p.  259,  c.  80),  commonly  known  as  the  "Land 
Registration  Act,"  for  a  decree  declaring 
the  title  in  fee  Blmple  In  and  to  lots  Nos. 
191  and  192,  In  block  2  in  Young  &  Clark- 
son's  Second  Addition  to  Kensington,  111., 
to  be  vested  in  It.  The  appellant  and  others 
were  personally  named  as  defendants,  and 
he  flled  a  sworn  answer  to  the  application. 
Tbe  cause  was  referred  to  the  examiner  of 
titles.  Proof  was  taken,  and  the  report  of 
tbe  examiner  of  titles  filed,  and  a  decree 
was  entered  finding  and  declaring  the  appel- 
lee company  to  be  the  owner  in  fee  simple 
of  the  title  to  tbe  said  lots,  subject  only  to 
the  payment  to  tbe  appellant,  Jacob  Glos, 
and  Emma  J.  Glos,  and  D.  Arnold,  as  their 
respective  interests  may  appear,  of  the  sum 
of  ¥6.73,  "and  that  upon  the  payment  aa 
aforesaid  of  said  sum  to  said  defendants, 
Jacob  Glos,  Emma  J.  Glos,  and  D.  Arnold, 
or  to  tbe  clerk  of  this  court  (or  their  re- 
spectlTe  use,  to  be  made  within  thirty  days 
from  this  date,  together  with  Interest,  as 
aforesaid,  the  tax  deed  to  Jacob  Glos  dated 
November  11,  1902.  recorded  November  13, 
1802,  as  document  No.  3,320,258,  and  the  quit- 
claim deed  from  Jacob  Glos  to  tbe  defend- 


antB  Emma  J.  QloB  and  D.  Arnold,  dated 
March  11,  1903,  recorded  March  16, 180S,  as 
document  No.  8,S68,014,  be  held  and  taken  to 
be  null  and  void  and  of  no  effect  In  ao  f ar 
08  either  of  said  deeda  conveya  or  affects 
said  lots  181  and  182  in  block  2  In  Toong  & 
ClaAaon's  Second  Addition  to  Kenaington, 
and  that^  nqpon  tbe  failure  to  pay  said  above 
specified  snm  and  interest  within  said  time, 
this  application  and  tbia  proceeding  stand 
vacated  and  dlBmlsaed  at  applicant's  oosts." 
Thlsia  an  appeal  to  bring  the  decree  Into  re* 
view  in  tbia  court 

Tlie  appelant  among  other  grounds  orged 
for  raveraal,  insists,  first,  that  the  prooCB  of 
title  produced  in  behalf  of  tbe  appellee  com- 
pany were  wholly  inanfliclent  to  eataUIab 
title  in  fee  simple  In  it  for  registration,  aa 
declared  by  tiw  decree;  second,  that  no 
proof  was  produced  to  show  that  tbe  tax  deed 
to  himself  was  In  juiy  wise  defectlre  or  in- 
Talid.  Tbe  appellee,  in  response  to  tbe  first 
of  these  complaints,  insists  that  tbe  appelr 
lanf  8  position  in  tbe  iiroceeding  la  the  same 
88  that  of  a  defendant  in  a  proceeding  in 
equity  to  remore  a  tax  deed  aa  a  cloud  on 
tbe  title  of  the  complainant  in  tbe  bill,  and 
that  in  cases  of  that  diaracter  no  proof  of 
complainant's  title  is  required,  other  than  the 
prima  facie  proof  of  title  arising  from  tbe 
production  of  a  deed  purporting  to  convey 
title  to  tbe  complainant,  and  proof  of  posses- 
sion of  the  premises  under  such  claim  of 
title;  and,  as  to  tbe  second  of  the  complaints 
of  appellant,  tbe  appellee  Insists  that  In  pro- 
ceedings under  the  act  for  tbe  registration  of 
land  titles  tbe  applicant  is  not  required  to 
attack  and  overturn  the  title  held  by  a  party 
named  as  defendant  In  tbe'ai^llcatlon  for  a 
decree  of  registration,  bat  sucb  defendant 
must  produce  proof  to  eatabllsb  the  validity 
of  bis  title,  If  any  be  clalnu  or  appears  to 
have  In  tbe  premises. 

The  complainant  In  a  bill  in  equity  to  re- 
move a  tax  deed  as  a  cloud  on  his  title  to 
land,  to  entitle  him  to  that  relief,  must  al- 
lege In  bis  bill  the  invalidity  which  he  dalma 
exists  In  the  title  or  claim  of  the  defendant 
(Gage  T.  McLaughlin,  101  III.  155;  Gage  t. 
Held,  104  111.  509),  and  on  the  hearing  must 
establish  that  allegation,  and  show  the  In- 
validity of  the  title  of  his  adversary.  0  Am. 
&  Eng.  Bncy.  of  Law  Ed.)  p.  157.  If 
tbe  nature  of  the  claim  of  title  wblch  is  al- 
leged to  constitute  a  cloud  is  unknown,  the 
complainant  may  allege  such  want  of  knowl- 
edge, and  make  the  holder  of  the  claim  a 
defendant,  and  he  may  be  required  to  dis- 
cover the  nature  and  extent  of  bis  claim; 
and  on  the  discovery  the  bill  may  be  sc 
amended  as  to  allege  the  Invalidity  of  sucb 
claim  of  title,  and  entitle  the  complainant  to 
tbe  desired  relief,  if  be  can  prove  the  allega- 
tions of  the  bill  as  amended.  Gage  v.  Reid. 
supra.  In  the  case  last  cited  we  said  (page 
513,  104  III.):  "It  would  be  anomalous  to 
find  titlea  Invalid,  or  enjoin  their  assertion, 
without  any  pleadings  or  sUegattons  opon 


Digitized  by 


Google 


III.) 


OLOS  T.  KINGMAN  &  (XX 


633 


which  to  baie  ttie  relief.  It  -would  be  an 
Innovation  on  lons^  well-estahllahed,  and 
familiar  practice.  It  has  been  held,  in  cases 
almost  without  number,  that  a  complainant 
can  only  have  such  relief  as  he  entitles  him- 
seU  to  by  the  allegatioiu  of  Us  bill.  Bop- 
ported  by  proof." 

In  cases  to  remove  clouds  from  titles,  we 
have  held  that  the  complainant's  title  may 
be  sufficiently  proved  by  establlshlBg  a  pri- 
ma facie  case  of  ownership  in  fee— this  for 
the  reason  it  is  essential  to  the  right  of  the. 
complainant  to  a  decree  in  such  cases  that 
he  shall  establish  that  his  adversary's  title 
Is  Invalid,  and  but  a  dOQd  on  the  title  of 
the  complainant.  Prima  facie  proof  of  title 
In  fee  in  the  complainant  in  a  bill  to  remove 
a  cloud  would  not,  of  Itself,  entitle  the  com- 
plainant to  a  decree  decIarinK  the  tax  deed 
or  other  apparent  title  held  by  the  defendant 
to  be  Invalid,  but,  in  addition  to  such  prima 
facie  case,  the  complainant,  to  entitle  hlrp- 
self  to  a  decree  canceling  the  deed  of  the 
defendant,  must  all^e  and  prove  the  de- 
fendant's claim  of  title  is  but  a  mere  cloud. 
The  proceeding  at  bar  is  not  a  bill  in  equity 
to  remove  a  cloud,  bt^t  is  an  application, 
under  the  statute,  tor  the  initial  registra- 
tion of  the  title  to  the  lots.  The  principal 
object  to  be  subserved  by  this  statute  is  to 
{Hwidc  a  system  of  registration  whereby  it 
shall  be  possible  for  an  Intending  purchaser 
of  laud  to  ascertain  by  an  Inspection  of  the 
register  who  may  convey  to  him  the  title. 
A  proceeding  under  this  statute,  if  it  shall 
result  in.  a  decree  of  registration  of  the  ti- 
tle of  the  applicant  as  the  title  In  fee,  should 
subject  the  titles  of  all  parties  to  the  proceed- 
ing, and  every  other  title  or  claim  to  the 
land,  to  Judicial  Investigation,  In  order  that 
the  true  state  of  the  title  in  fee  should  be 
ascertained  and  declared.  The  applicant  for 
registration  in  the  case  at  bar  must  there- 
fore establish  that  the  true  title  in  fee  is  In 
him,  before  he  can  have  relief,  or  require 
those  whom  he  has  brought  before  the  court 
as  defendants  to  bring  their  titles  before 
the  court  for  adjudication.  If  the  appli- 
cant does  not  prove  such  a  title  as  Is  entitled 
to  be  registered  as  a  title  in  fee,  he  cannot 
have  relief,  either  in  the  way  of  the  reg- 
istration of  his  own  title,  or  a  declaration 
finding  that  the  adverse  claimants  have  no 
title,  or  that  the  claims  are  but  clouds  on 
such  prima  fade  title  as  the  applicant  may 
be  able  to  show.  If  the  applicant  in  a  pro- 
ceeding under  the  statute  for  the  registra- 
tion of  his  title  produces  evidence  establish- 
ing title  In  him,  then  those  who  bad  been 
brought  in,  under  the  application,  as  hold- 
ers of  claims  to  the  title,  may  be  required 
to  produce  proof  to  establish  the  validity  of 
their  claims  to  the  title,  or  to  a  lien  on  the 
title,  as  the  case  may  be.  Defendants  to 
the  proceeding  may  therefore  be  beard  In 
the  trial  court  to  inrge  that  the  applicant  has 
not  shown  a  title  of  the  nature  proper  to 
b«  registered.  Cor  if  that  be  true  the  appU- 


catiob  should  be  dismissed,  and  that  with- 
out any  regard  whatever  to  the  question 
whether  the  title  or  claims  of  the  defendants 
to  the  title  are  but  mere  clouds.  While 
one  who  has  shown  a  title  entitled  to  be 
registered  may  not  only  have  a  decree  to 
that  effect,  and  may  also  have  the  claims 
of  others  who  are  defendants  to  bis  appli- 
cation decreed  to  be  but  clouds  on  his  title, 
yet  such  applicant.  If  he  falls  to  establish 
title  in  himself  of  the  nature  and  character 
to  be  registered,  cannot  have  a  decree  re- 
moving the  defendants'  claims  as  mere  clouds 
on  a  mere  prima  facie  case  of  ownership  In 
himself,  but  his  application  should  be  dis- 
missed. The  appellant  may  therefore  be 
heard  to  Insist  that  fbe  proofs  as  to  title  in 
fee  of  the  appellee  company  were  Imnifll- 
dent  to  support  the  decree. 

The  documentary  evidence  offered  by  the 
appellee  company  to  support  the  findings 
of  the  decree  that  it  possessed  title  in  fee 
to  the  premises  in  question  was  the  fol- 
lowing: Sheriff's  deed  from  the  sheriff  of 
Cook  county  to  Kingman  ■  &.  Co.,  dated  No- 
vember 21,  1893,  and  recorded  November  28, 
1893;  warranty  deed,  dated  May  6,  1890, 
from  James  O.  Young  and  wife  and  Michael 
Clarkson  and  wife  to  Laurence  Morrlssey, 
recorded  March  25,  1891;  quitclaim  deed, 
dated  May  23,  1002,  from  Laurence  Morrls- 
sey  and  wife  to  EUngman  &  Co.,  recorded 
May  23,  1902;  receipts  showing  payment  of 
general  taxes  for  the  year  18%.  special  as- 
sessment paid  in  1896,  the  general  taxes  for 

1897,  redemption  and  general  taxes  paid  in 

1898,  the  general  taxes  for  1898  paid  in  1899. 
special  assessment  paid  by  Victor  M.  Hard- 
ing in  1902.  These  deeds  were  in  no  wise 
shown  to  be  connected  vrlth  the  title  which 
emanated  from  the  general  government,  and, 
within  themselves,  did  not  prove  title  in  the 
appellee  company.  Such  deeds  constituted 
color  of  title,  merely.  The  payment  of  tax- 
es did  not  cover  seven  consecutive  years, 
and  did  not  operate  to  aid  the  deeds,  as 
color  of  title,  to  ripen  into  title  under  any 
of  our  limitation  laws.  It  cannot  be  con- 
ceived that  any  one  would  deliberately  con- 
tend that  the  production  of  these  deeds  and  of 
the  tax  receipts  entitled  the  appellee  com- 
pany to  a  decree  finding  it  to  be  the  owner 
In  fee  of  the  lots,  and  decreeing  that  Its 
title  as  such  owner  in  fee  should  be  regis- 
tered. Counsel  for  appellee  does  not  so  con- 
tend, but  bis  insistence,  as  before  stated,  la 
that  the  deeds  and  tax  receipts,  together 
with  the  proof  of  possession  hereafter  re- 
ferred to^  were  sufficient  to  establish  a  prima 
fade  case  of  ownership  in  fee,  and  that,  the 
appellant  having  produced  no  proof  in  sup- 
port of  his  tax  title,  a  prima  facie  case  of 
ownership  was  suffldent  to  uphold  a  decree 
canceling  his  deed  as  a  cloud,  and  be  could 
not  be  beard  to  assign  as  for  error  tbat 
proof  necessary  to  base  a  finding  and  decree 
tbat  the  appellee  held  title  in  fee  had  not 
been  produced.  The  appellee  Is  in  error  in 
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that  contention.  The  only  proof  aa  to  poa- 
scBsloD  was,  In  substance,  as  follows:  The 
application  of  the  appellee  company  for  the 
rcglatratlon  of  the  lots  was  prepared,  sign- 
ed, and  sworn  to  by  Its  secretary  on  the 
18th  day  of  March,  1903.  The  application  al- 
leged the  lots  were  unoccnpled.  The  appli- 
cation WAS  filed  on  the  1st  day  of  April, 
1903.  In  the  time  intervening  between  the 
fllgaing  and  verlflcatlon  of  the  application, 
and  before  filing  It,  the  attorney  who  pre- 
pared and  sabseqnentty  filed  it  went  to  the 
lots,  daased  a  fence  to  be  bnllt  around  them, 
and  put  up  a  sign  giving  notice  that  the 
lots  belonged  to  the  appellee  company,  and 
were  for  sale  by  It  The  application  as  pre- 
viously prepared  was  then  placed  on  file. 

We  need  not  consider  whether.  In  a  bill 
in  equity  by  the  appellee  company  to  re- 
move appellant's  tax  deed  as  a  cloud  be- 
cause of  invalidity  set  forth  in  the  bill  and 
proven  on  the  hearing,  these  deeds,  tax  pay- 
ments, and  acts  of  the  attorney  of  appellee 
In  connection  with  the  possession  of  the 
lots  relied  upon  to  constitute  possession  would 
be  sufficient  proof  of  ownership  to  give  the 
complainant  standing  to  ask  a  decree  as 
owner,  for  the  reason  that  as  before  ex- 
plained, the  applicant  for  initial  registration, 
under  the  statute,  of  a  titie  as  a  tiUe  in  fee, 
must  produce  proof  tliat  be  is  possessed  of 
such  titie,  either  by  the  production  of  a 
regular  chain  of  conveyances  from  the  gen- 
eral government,  or  by  proof  of  the  creation 
of  a  titie  by  adverse,  actual,  open,  continu- 
ous, and  hostile  possession  under  claim  of 
titie  for  the  period  of  20  years,  or  by  pay- 
ment of  taxes  and  possession  of  the  premises 
undv  color  of  title,  or  payment  of  taxes 
alone,  the  premises  being  vacant,  for  the  pe- 
riod necessary,  under  our  statute  of  limita- 
tions, to  the  perfection  of  a  title  of  that 
character.  Evidence  establishing  titie  good 
against  all  the  world  is  essential  to  warrant 
a  decree,  awarding  initial  registration  of  a 
titie.  The  claim  of  ownership  of  the  appel- 
lee company  was  not  entitied  to  be  register- 
ed, and  the  application  should  have  been 
dismissed.  Evidence  establishing  title  good 
as  against  the  world  Is  essential  to  warrant 
B  decree  awarding  Initial  registration  of  a 
title.  The  decree  Is  reversed,  and  the  cause 
will  be  remanded,  for  further  proceeding  not 
inconsistent  wttb  tblfl  (vlnlom.  Bevened  and 
remanded 

m  111.  69) 

OLOS  V.  CESSNA.* 

(Supreme  Court  of  Illinois.   Dec.  16,  1003.) 

liAND  TITLES— REGISTRATION— CLODD—RBMOT- 
AL-SSCONDARY  EVIDENCE. 

1.  Where  there  is  do  evidence  on  an  applica- 
tion for  the  registration  of  title  to  certain  land 
that  the  original  deeds  had  been  loat  or  de- 
stroyed, or  that  an  abjvtract  book  offered  Id  evi- 
dence was  on  file  in  the  office  of  the  recorder, 
a  book  of  abstracts  which  was  not  Identified 
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or  riiown  to  be  a  public  record,  and  an  abstract 
of  title  to  die  land  In  question,  were  inadmlsd- 
ble. 

2.  Where  the  only  ivoof  of  titie  offered  by  la 
applicant  to  register  title  to  certain  lota  in  fee, 
and  to  remove  a  tax  deed  as  a  clond  on  title, 
was  a  warranty  deed  from  uplicant's  granton 
to  herself,  without  any  evidence  tending  to 
show  tiUe  in  such  grantors,  the  proof  was  in- 
SDffldent. 

3.  On  an  ap[riIcation  to  registn  titie  to  cer* 
tain  laud,  and  to  remove  a  cloud  on  such  title, 
the  proof  muat  warrant  the  registration  of  th« 
applicant's  titie,  in  order  to  enable  the  coait 
to  grant  a  ranoval  of  tha  ekrnd  aa  incidental  ts- 
lief. 

Appeal  from  Circuit  Oonr^  Oook  Goonty; 
B.  F.  Dunne.  Judge. 

Application  by  Sarah  Louise  Cessna 
against  Jacob  Gloi  for  the  registration  of  ti- 
tie to  certain  land.  From  a  decree  In  favor 
of  applicant  defendant  appeals.  Beversed. 

Jacob  Gloa  (Jobs  B.  O'Connor,  of  connati), 
pro  ae.  T.  F.  Monalian  and  Wm.  B.  New- 
burgw,  for  appellee. 

CABTWBIOHT,  J.  On  December  8.  1902, 
appellee,  Sarah  Louise  Cessna,  tiled  In  tiie 
office  of  the  de^  of  the  circuit  court  of 
Cook  county  her  application  to  the  court  to 
register  her  titie  to  a  lot  in  Chicago  pursuant 
to  an  act  concerning  land  tities  in  force  May 
1,  1897.  The  application  stated  that  her  es- 
tate In  the  lot  was  In  fee  simple,  subject  to 
a  certain  trust  deed;  that  no  other  person 
claimed  any  Interest  in  the  lot,  except  appel- 
lant, Jacob  Glos,  and  Emma  J.  Qlos,  whose 
claim  was  an  alleged  tax  deed;  and  that  the 
premises  were  unoccupied,  which  latter  aver- 
ment the  court  afterward  allowed  to  be 
amended  so  as  to  show  that  she  was  in  pos- 
session. She  prayed  the  court  to  find  and 
declare  ber  title  or  Interest  In  the  lot,  to  de- 
cree the  same,  and  order  the  registrar  of  ti- 
tles to  register  the  same,  and  to  grant  such 
other  and  further  relief  as  should  be  acconl- 
Ing  to  equity.  The  appellant,  Jacob  Olos, 
and  Emma  J.  Glos,  appeared  and  answered. 
The  answer  of  appellant  stated  that  he  was 
not  informed  as  to  the  title  of  the  applicant, 
and  alleged  that  the  lot  was  delinquent  for 
the  general  taxes  of  1806;  that  Judgment 
was  entered  against  It;  that  be  purchased 
it  at  B  tax  sale;  and,  after  setting  out  the 
various  steps  to  entitle  him  to  a  tax  deed, 
averred  that  such  deed  was  delivered  to  him 
tinA  recorded,  and  that  be  paid  subsequent 
taxes  on  the  lot,  and  bad  title  In  fee  simple 
thereto.  The  application  was  referred  to  the 
examiner  of  titles,  who  proceeded  to  hear 
the  evidence  and  prepared  bis  report,  finding 
that  the  applicant  was  the  owner  In  fee 
simple  of  the  lot;  that  It  was  not  occupied, 
but  was  In  the  possession  of  the  applicant; 
and  that  the  tax  deed  of  appellant,  and  a 
Quitclaim  deed  from  bim  to  Emma  J.  Glos, 
were  void  and  of  no  effect  Appellant  ob- 
jected to  tbe  findings,  and,  his  objections  be- 
ing overruled,  they  were  allowed  to  stand  as 
exertions  In  the  circuit  court.  The  excep- 
ttona  were  overmled  by  the  court,  the  le- 
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port  was  approved,  and  a  decree  waa  enter- 
ed finding  the  applicant  to  be  the  owner  In 
fee  simple  of  the  lot,  subject  to  said  trast 
deed,  and  that  the  tax  deed  was  Toid,  and 
conflrmlng  title  In  the  applicant  In  fee  sim- 
ple upon  payment  to  the  appellant  and  Em- 
ma J.  GloB  of  the  amount  doe  them  for  tax- 
es, costs,  and  intra*e8t 

On  the  hearing  before  the  examiner  the  ap- 
plicant offered  In  evidence  an  abstract  of 
titles  and  also  a  book  of  abstracts,  both  of 
which  were  objected  to  by  appellant  Ac- 
cording to  the  report  of  the  examiner,  be 
stated.  In  reply  to  the  objections,  that  the 
abstract  was  good  for  the  purpose  of  satisfy- 
ing him  as  to  the  applicant's  title,  but  not  as 
proof  of  title  against  the  objection  of  ap- 
pellant, and  that  the  book  of  abstracts  was 
the  property  of  the  recorder  of  deeds,  add 
the  reference  was  made  to  him  as,  examiner 
In  order  that  he  might  have  at  his  disposal 
the  public  records  In  the  office  of  the  record- 
er, and  he  would  let  the  book  go  hi,  sub- 
ject to  the  objection.  There  was  no  evidence 
wbatever  to  authorize  the  admission  of  ab- 
stracts or  a  book  of  abstracts  in  evidence. 
There  was  no  evidence  that  the  original 
deeds  which  appeared  in  the  alleged  abstract 
were  lost  or  destroyed,  or  that  the  abstract 
book  was  on  file  In  the  office  of  the  recorder. 
The  book  was  not  Identified  In  any  way,  and 
there  was  nothing  to  show  that  It  was  a 
public  record,  if  it  would  have  been  admis- 
sible when  so  proved.  The  act  for  register- 
ing title  may  be  of  a  progressive  nature,  bat 
not  to  the  extent  of  abrogating  rules  of  evi- 
dence, and  permitting  the  Introduction  of  ab- 
stracts without  proper  foundation  being  laid. 
Glos  V.  Hallowell,  190  111.  65,  60  N.  E.  62. 
But  we  understand  that  In  the  end  the  ab- 
stract and  book  of  abstracts  were  not  ad- 
mitted in  evidence— at  least  they  were  not 
consUIered  by  the  court  Appellant  made  a 
motion  to  strike  from  the  flies  the  abstracts 
referred  to  la  the  examiner's  report,  and  the 
court  denied  the  motion,  with  a  finding  that 
no  abstracts  of  title  or  record  of  abstracts  of 
title  had  been  considered  by  the  examiner  or 
made  a  part  of  his  report,  and  that  none 
were  presented  to  or  considered  by  the  court 

Leaving  out  the  abstracts,  the  only  evi- 
dence of  title  offered  or  received  was  a  war- 
ranty deed,  dated  Marcb  1,  1807,  from  Jo- 
Uns  JTesk^  and  Pauline,  bis  wife,  to  the  ap- 
j>Ucant,  subject  to  the  trust  deed,  together 
with  testimony  of  applicant's  husband  tend- 
ing to  show  possesion  of  the  lot  by  appli- 
cant There  was  no  evidence  tending  to 
■bow  title  in  Jeake,  and  appelant  insists 
that  the  decree  was  emmeous  because  It 
found  fee-aimple  title  In  the  applicant  with- 
out proof  "Qiat  she  bad  such  title.  The  pur- 
pose of  the  act  Is  to  establish  the  title,  and 
give  certainty  to  It  so  that  the  public,  or 
any  one  dealing  with  tbe  land,  may  ascer- 
tain the  true  state  of  the  title  by  Inspection 
of  tlie  register.  By  the  act  all  persons  are 
to  be  deemed  defendanU  by  the  designation 


of  "all  whom  it  may  concern,"  and  the  de- 
cree, with  certain  limitations.  Is  to  be  for- 
ever binding  and  conclusive  upon  tbe  whole 
world.  It  was  not  the  design  of  tbe  act  thai 
a  mere  prima  facie  title  should  be  registered 
as  an  absolute  title  In  fee  simple,  and,  to  en- 
title an  owner  to  registration  with  such  a 
tltte,  It  should  be  proved.  The  applicant  for 
Initial  registration  of  title  In  fee  simple  as- 
serts that  he  Is  the  owner  of  such  title  as 
against  all  the  world,  and  undertakes  to  es- 
tablish It  and  not  merely  such  a  title  as 
would  be  sufficient  to  remove  a  tax  deed  as 
a  cloud.  The  court  could  not  order  registra- 
tion of  title  In  fee  simple  In  tbe  applicant  In 
tbls  case  VTlthout  removing  the  tax  deed 
which  was  alleged  to  be  a  cloud, upon  sucb 
title,  but  the  court  could  not  remove  the 
cloud,  and  then  dismiss  tbe  petition  for  fall- 
Vire  to  prove  tbe  title  alleged.  Tbe  proof 
must  warrant  the  registration  of  the  title,  to 
enable  the  court  to  grant  the  Incidental  re- 
lief of  removing  a  cloud.  Tbe  act  was  not 
intended  to  substitute  a  new  proceeding  for 
a  bill  In  equity  to  remove  a  cloud,  and  ac- 
cordingly we  have  decided  in  tbe  case  of 
Glos  V.  Kingman  &  Co.,  69  N.  E.  632,  that 
where  the  proof  doea  not  antborlze  the  regis- 
tration of  title  the  application  should  be  dis- 
missed. 

The  decree  Is  reversed  and  the  cause  re- 
manded, with  directions  to  dismiss  the  appli- 
cation. Reversed  and  remanded,  witli  di- 
rectlons. 

(207  m.  SI) 

aAGB  T,  PEOPLE  ex  rel.  HANBERG,  Coun- 
ty  Treasurer. 
(Supreme  Court  of  Illioois.    Dec  16,  1003.) 

MUNICIPAL  C0HP0BATI0N8— PUBLIC  IMPROVE- 
MENTS—CONTRACTS-INVALID  CX^USES— OB- 
JECTIONS —  TIME  FOR  MAKING  —  CONFIRMA- 
TION OF  ASSESSMENT-COLLATERAL  ATTACK 
—JUDGMENT— flUFFICIENCT  —  APPEAL  —  RES 
JUDICATA— RECORD. 

1.  Where,  on  petition  for  a  Judgment  for  de- 
linqaeot  special  asseasmeDts,  an  appeal  was 
taken,  and  errors  assiened  inTolviog  tbe  mer- 
its, as  well  as  one  on  the  ground  that  the  judg- 
ment entered  waa  not  eig^d  by  tbe  judge,  and 
tbe  latter  assignment  was  confessed,  where- 
upon the  Judgment  waa  reversed  by  tbe  Su- 
preme Court  withotat  considering  tbe  other  as- 
signments, sndi  reversal  was  not  res  Judicata 
as  to  tbe  aofllelency  of  all  the  other  asslgnmenta 
of  error. 

2.  Where  it  did  not  appear  from  the  abstract 
on  appeal  that  there  were  two  applicatlonB 
pending  for  Judgments  aeainst  the  same  prop- 
erty for  the  same  instaQments  of  spedai  as- 
■essments  at  -the  same  time,  and  the  notice  of 
application  by  the  collector  for  judgment  which 
was  set  out  In  tbe  transcript  appeared  to  be 
an  application  for  Jodgmeut  for  the  third  In- 
stallment defendant's  contention  that  tbe  pro- 
ceedings appealed  from  were  based  on  a  dif- 
ferent application  from  those  in  which  a  pre- 
vious Jaugmeot  bad  been  rendered  for  tbe  first 
and  second  installments,  which  was  reversed, 
and  that  such  application  was  still  pebding,  was 
without  merit 

8.  Where  an  objection  that  no  Itemised  esti- 
mate of  the  cost  of  a  local  ImprovMnent  was 
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made  a  pert  of  tiie  record  of  the  first  resolation 
of  the  Board  of  public  improvemeQts,  as  re- 
g.uire(t  by  law,  was  not  made  to  the  confirma- 
tion of  the  a&sessmeot  for  the  improTemeDt, 
nich  objection,  made  for  the  first  time  in  re- 
BiBteoce  of  the  application  for  jadgment  for 
delinquent  Installments,  was  in  the  nature  of  a 
collateral  attack  on  the  jud^ent  of  the  court 
continuing  the  assessment,  and  was  anarail- 
able,  unless  the  record  of  the  proceediiva '  to 
confirm  the  asBessment  showed  on  its  face  that 
the  court  bad  do  jurisdiction  to  confirm  tb« 
flame. 

4.  Where  the  apecifications  for  the  work  of  a 

Sblic  improTement  and  the  eontract  contained 
e  eight-oonr  and  alien  labor  elaases,  bnt  the 
city,  in  a  suit  to  recover  assessments  for  the 
Improvement,  proved  that,  by  reason  of  a  prior 
decision  of  the  Supreme  Oom-t  holding  such 
elanaes  invalid,  they  had  been  invariably  disre- 
garded both  by  the  city  and  the  contractors,  the 
presumption  uiat  such  elaases  entered  into  the 
competiUon  for  the  contract,  and  increased  the 
bids,  was  overcome. 

6.  Where  a  judgment  for  assessmeots  for  lo- 
cal improvementa  failed  to  refer  to  the  list  of 
delinquent  assessments  which  preceded  it,  or  to 
anything  else  in  the  record  from  which  a  de- 
scription of  the  real  estate  against  which  the 
Judgment  was  intended  to  be  entered  could  be 
obtained,  and  it  was  impossible  to  tell  what 
property  of  the  objector  the  judgment  was 
against,  it  was  invaUd. 

Appeal  from  Cook  County  Court;  L.  0. 
Ruth,  Judge. 

Application  by  tbe  people,  on  relation  of 
Jobn  J.  Hanberg,  against  Henry  H.  Gage, 
for  a  Judgment  for  delinquent  special  assess- 
ments.  From  a  judgment  In  faror  of  relator, 
defendant  appeals.  Reversed. 

F.  W.  Becker,  for  appellant  Robert  Red- 
fleld  and  William  M.  Pfndell  (Edgar  Bron- 
son  Tolman,  Corp.  Counsel,  of  counsel),  for 
appellee 

SCOTT,  J.  This  Is  an  appeal  from  a  judg- 
ment of  the  county  court  of  Cook  county 
against  tbe  property  of  appellant  for.  tbe 
first  and  second  installments  of  a  special  as- 
sessment made  for  paving  Tnmer  avenue,  in 
the  city  of  Chicago,  wUch  installmeDta  bad 
been  returned  as  delinquent  At  the  July 
term,  1902,  the  county  collector  made  appli- 
cation to  tbe  county  court  of  that  county 
for  judgment  against  the  same  real  estate 
for  tbe  same  Installments  .of  this  spedal  as- 
sessment Tbe  objections  then  made  were: 
First,  that  tbe  contracts  for  making  said  im- 
provement were  not  let  to  the  lowest  re- 
sponsible bidder;  second,  that  said  contract 
provided  that,  In  tbe  prosecution  of  said 
work,  eight  hours  should  constitute  a  day's 
labor,  anci  that  said  contractor  should  not 
employ,  or  permit  to  be  employed,  any  per- 
sons other  than  citizens  of  tbe  United  States, 
which  contract  was  so  drawn  In  accordaqce 
with  an  ordinance  of  tbe  city  of  Chicago; 
third,  that  the  proposal  or  bid  for  said  work 
was  based.  In  part  upon  satd  provisions; 
fourth,  that  tbe  entry  of  Judgment  herein 
would  deprive  tbe  objector  of  property  with- 
out due  process  of  law,  etc.  The  court  over- 
mlod  these  objections,  and  entered  judgment 
on  July  28,  1902,  against  the  property  for 


the  delinquent  iDstallments.  Gage  appealed 
from  that  judgment  to  this  court  and  as- 
signed as  error  tbe  overruling  of  each  of  said 
objections,  and  alao  the  fact  that  tbe  Judg- 
ment entered  did  not  conform  to  tbe  stat- 
ute, and  the  further  fact  that  tbe  judgment 
was  not  signed  by  the  Judge.  Appellee  filed 
in  this  court  a  confession  that  there  waa  er- 
ror in  the  record.  In  that  the  Judgment  and 
order  of  sale  were  not  signed  by  the  Judge; 
and  upon  that  confession,  without  consider- 
ing the  other  errors  assigned,  this  court  re- 
versed the  Judgment  (6d  N.  B:  80),  and  re- 
manded the  cause  to  the  county  court  of 
Coo^  county  for  further  proceedings,  where 
tbe  cause  was  redocketed  on  April  25,  1903. 
The  matter  was  again  presented  to  tbe  coun- 
ty court  at  its  July  term,  1903,  when  Gage 
a^ain  presented  objections  in  substance  the 
same  as  tbose  presented  at  tbe  former  hear- 
ing, and  In  addition  he  objected  that  the  Is- 
sues involved  were  res  Judicata  by  the  de- 
cision and  mandate  of  this  court  on  the  ap- 
peal from  the  Judgment  of  July,  1902,  and 
that  upon  remandment  the  former  applica- 
tion was  redocketed,  and  la  itill  pending  In 
■aid  county  court 

In  support  of  the  contention  that  this  mat- 
ter Is  res  judicata,  it  is  argued  that  because 
the  same  errors  were  assigned  on  overrul- 
ing the  same  objections  on  the  former  ap- 
peal, and  inasmuch  as  the  Judgment  was 
then  reversed,  It  must  be  presumed  that  the 
judgment  of  this  court  was  that  all  the  errors 
which  were  assigned  were  well  assigned,  and 
reliance  is  placed  upon  Jobnsmi  v.  VouKet- 
tler,  84  1)1.  315.  In  that  case,  which  was 
then  in  this  court  for  the  third  time,  appel- 
lant reargued  a  question  which  had  been 
decided  by  thla  court  upon  an  earlier  appeal, 
and  this  court  held  that  It  would  not  again 
consider  the  point;  that  If  the  appellant  had 
desired  to  reargue  the  proposition,  he  should 
have  presented  bis  petition  for  a  modification 
of  tbe  former  opinion  In  apt  time.  In  Smyth 
V.  NefT,  m  lU.  310,  17  N.  B.  702,  the  validity 
of  a  tax  deed  was  involved.  The  case  bad 
been  before  in  this  court  on  an  appeal  from 
a  Jadgment  In  an  action  of  ejectment  In 
which  the  court  below  had  held  a  certain 
tax  deed  involved  in  the  suit  invalid.  This 
court  on  the  first  appeal  bad  rev^-ised  that 
judgment  and  remanded  the  cause;  holding 
that  the  objections  made  against  tbe  tax 
deed  were  not  sufflclent  to  Invalidate  it  and 
that  it  should  have  been  held  good.  Whea 
the  case  came  the  second  time  to  this  coml. 
this  court  said:  "Concerning  the  points  con- 
sidered by  the  court  In  its  former  opinion, 
the  discussion  must  now  be  regarded  as  for- 
ever closed,  and  tbe  decision  adverse  to  the 
defendant  must  stand."  It  Is  said  that  tiie 
additional  testimony  beard  on  the  second 
trial  in  tbe  court  below  was  as  to  a  matter 
of  DO  consequence,  and  that  to  consider  again 
the  question  of  tbe  validity  of  tbe  tax  deed 
"would  simply  be  to  reconsider  the  <»8e  up- 
on exactly  tbe  aame  record.  Tliat  la  not  al- 
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lovable  nnder  any  practice  tbat  baa  ever 
obtained  In  tbis  state."  To  tbe  same  effect 
are  tbe  otbe^  cases  cited  by  appellant  We 
tblnk  the  present  case  plainly  dlstlnguisb- 
able  from  tbose  above  referred  to.  Tbe  as- 
signmeDts  of  error,  other  than  that  calling 
attention  to  tbe  fact  tbat  tbe  Judgment  lack- 
ed the  signature  of  the  Judge,  were  not  con- 
sidered by  this  court  at  all,  and  the  fact 
that  this  court,  on  confession  by  appellee, 
tartd  tbat  assignment  good,  does  not  mean 
tbat  all  other  errors  SMlgned  were  merltori- 
ons. 

It  Is  said  that  this  application  Is  a  differ- 
ent application  from  the  one  npon  which 
Judgment  was  entered  In  July,  1002;  that  tbe 
former  application  Is  still  pending,  and  It 
was  therefore  error  to  enter  Judgment  In  this 
second  application  for  the  same  Installments 
of  tbe  special  assessment  that  were  cohered 
by  the  first  aiH>llcation.  It  does  not  certain- 
ly appear  that  there  were  two  Independent 
appUcfltlons.  Tbe  bill  of  exceptions.  In  re* 
citing  the  evidence  offered  by  objector,  after 
showing  the  final  order  of  this  court  filed,  in 
tbe  county  court  on  April  11,  1903,  contains 
this  language:  "Also  tbe  order  of  this  court 
entered  April  25, 1903,  redocketing  said  cause, 
wblch,  it  was  shown,  Is  the  final  order  enter- 
ed." If  this  order,  wblch  does  not  appear 
elsewhere  in  tbe  transcript  of  the  record, 
was  Introduced  In  evidence  It  should  have 
bem  set  oat  In  full  In  the  bill  of  exertions, 
80  tbat  this  court  could  see  what  the  order 
■was.  What  Is  meant  by  the  recital  tbat  this 
was  the  final  order,  we  are  unable  to  deter- 
mine, because  it  appears  from  the  transcript 
tbat  thereafter  tbe  Judgment  appealed  from 
was  entered  by  the  county  court  on  August 
8, 19^,  overruling  the  objections  and  direct- 
ing a  sale,  and  It  does  not  appear  from  the 
abstract  tbat  there  were  two  applications 
pending  for  Judgments  against  the  same 
property  for  the  same  installments  at  the 
same  time.  Tbe  notice  of  application  by  the 
collector  for  Judgment,  wblch  Is  set  out  In 
the  transcript,  appears  to  be  a  notice  of  ap- 
plication for  Judgment  for  the  third  Install- 
ment of  this  spedal  assessment,  and  In  no 
wise  Biqiports  appellant's  contention  that 
tbere  was  a  second  Independent  proceeding 
instituted  for  the  collection  of  tbe  first  and 
second  installments.  We  therefore  conclude, 
notwithstanding  the  redtal  In  the  bill  of  ex- 
ceptions In'  reference  to  the  order  entered 
April  25,  1903,  that  upon  a  consideration  of 
tbe  entire  record,  it  does  not  appear  that 
there  were  two  separate  proceedings  pending 
at  the  same  time  for  tbe  collection  of  these 
two  Installments. 

Od  the  trial  below,  appellant  otTered  evt- 
flence  to  show  that  no  Itemized  estimate  of 
tbe  cost  of  this  Improvement  was  made  a 
part  of  tbe  record  of  the  first  resolution  of 
the  board  of  local  improvements.  Under  the 
authority  of  Blckerdlke  v.  City  of  Chicago, 
203  111.  63a,  68  N.  m  161.  this  objection  would 
taave  been  a  gooA  objection,  had  It  been 


made  to  the  confirmation  of  the  assessment 
Not  being  made,  however,  until  tbe  time  of 
the  application  for  Judgment  for  delinquent 
Installments  of  tbat  assessment.  It  is  In  the 
nature  of  a  collateral  attack  upon  the  Judg- 
ment of  the  county  court  confirming  the  as- 
sessment We  have  freqaeotly  held  that  no 
defense  which  existed  at  the  time  tbe  Judg- 
ment of  confirmation  was  entered,  and  which 
might  have  t>een  Interposed  fn  that  proceed- 
ing, can  be  made  Uj^n  an  application  for 
Judgment  for  tbe  sale  of  real  estate  to  satis- 
fy the  special  assessment  unless  It  be  shown 
that  tbe  county  court  did  not  have  Jurisdic- 
tion of  tbe  proceeding  to  confirm  the  assess- 
ment (Leltch  V.  People,  183  II!.  669,  66  N. 
B.  127;  Pipher  v.  People,  183  III.  436,  86  N. 
E.  84;  Perisho  v.  People,  186  HI.  834,  56  N. 
a  1134;  People  v.  Talmadge,  194  HI.  67, 
61  N.  E.  1049),  and  that  lack  of  Jurisdiction 
must  be  made  to  appear  from  the  record  of 
the  county  court  Itself;  otherwise  sach  lack 
of  Jurisdiction  cannot  be  taken  advantage  of 
In  a  collateral  proceeding,  such  as  this  Is 
(Dickey  v.  People,  160  III.  833,  43  N.  B.  606; 
Toung  y.  People,  171  HI.  299,  49  N.  E.  503; 
Oaaey  v.  People,  165  III.  49,  46  N.  B.  7).  The 
evidence  offered  was  therefore  properly  ex- 
cluded. 

Appellant  refers  to  City  of  Chicago  v.  No- 
deck.  202  111.  257.  67  N.  B.  39,  where  it  was 
held  that  the  court  had  been  without  Juris- 
diction to  enter  a  Judgment  of  confirmation 
In  a  special  assessment  proceeding,  for  the 
reason  tbat  the  ordinance  providing  for  the 
improvement  included,  as  a  part  of  such  Im- 
provement, certain  paving  which  the  city 
was  without  power  to  do  by  special  assess- 
ment; and  It  was  there  held  that  the  objec- 
tion that  tbe  lack  of  Jurisdiction  must  ap- 
pear from  tbe  record  of  the  county  court 
•would  not  be  considered,  for  the  reason  tbat 
the  party  seeking  to  sustain  such  Judgment 
had  entered  into  a  stipulation  which  showed 
that  the  county  court  was  without  Jurisdic- 
tion, and,  having  so  stipulated,  he  would  not 
be  beard  to  say  that  such  lack  of  Jurisdiction 
must  appear  ftvm  the  record.  Whether  the 
absence  of  the  itemised  statement  In  the  rec- 
ord of  the  first  resolution  of  the  board  of 
local  Improvements  would  affect  the  Jurla- 
^ction  of  the  county  court  to  enter  the  Judg- 
ment of  confirmation,  even  if  such  absence 
appeared  from  the  record  of  that  court,  or 
whether  It  Is  merely  a  defense  to  tbe  pro- 
ceeding for  confirmation,  which  Is  waived 
If  not  Interposed  before  Judgment  is  a  anes- 
tion  which  does  not  arise  here,  for  the  rea- 
son that  appellant  has  not  shown,  or  sought 
to  show,  and  presumably  cannot  show,  by 
tbe  record  of  that  court  such  absence  of  the 
itemized  estimate  under  discussion. 

The  specifications  for  the  work  necessary 
to  carry  out  this  Improvement  contained  the 
eight-hour  and  the  so-called  alien  labor  claus- 
es, referred  to  In  the  objecttons  above  set 
forth,  and  these  speclflcations  wwe  referred 
to  In  the  advertisements  for  Mds,  the  bl^ 


Digitized  by 


Google 


688 


69  NOBTHBASTBRN  BBPOBTBB. 


and  the  contract,  and  a  copy  of  such  speclfl- 
catlODS  were  attached  to  and  made  a  part  of 
the  contract;  these  two  provisions  being  the 
same  provisions  as  those  on  these  subjects 
which  are  fully  set  out  In  McOheaney  t.  Peo- 
ple, 200  111.  146,  65  N.  E.  626.  As  the  speclfl- 
cations  contained  these  provisions,  and  they 
were  referred  to  In  the  advertisement  and 
the  bid,  and  made  a  part  of  the  contract,  the 
presumption  would  thereby  arlto  that  they 
actually  entered  into  the  competition  for  the 
contract  This  presumption,  however,  la  one 
which  may  be  rebutted.  Appellee  Introdu- 
ced evidence  which  shows  that  contractors 
In  the  city  of  Chicago  engaged  in  the  busluess 
of  constructing  improvements  of  the  charac- 
ter here  involved  make  their  bids  on  the 
basis  that  such  provisions  are  Inoperative 
and  void,  and  which  shows  that  such  provi- 
sions, when  contained  in  snch  coDtracta,  have 
been  invariably  disr^arded  both  by  the  city 
and  the  contractors— a  course  which  is  not 
surprising,  perliaps,  lo  view  of  the  holding 
of  this  court  as  to  the  legality  vof  such  provi- 
sions found  in  the  case  of  Fiske  v.  People, 
188  111.  208,  68  N.  E.  985.  62  L.  R.  A.  291. 
Upon  the  entire  record,  it  is  apparent  to  us 
that  these  provisions  of  the  specifications 
did  not  actually  enter  into  the  competition 
for  the  contract  In  McChesney  v.  People, 
200  III.  146,  6Q  N.  E.  626,  the  conclusion 
reached  by  this  court  at  page  152,  200  III., 
page  628,  66  N.  B.,  was  that  the  property 
owner,  to  sustain  hla  objection,  must  show 
that  such  provisions  "actually  entered  Into 
the  competition  In  some  way."  There  was  no 
error  in  OTerruIlng  the  oljjections  based  op- 
en these  provisions  of  the  speciflcationa. 

The  judgment  of  the  county  court  in  this 
case  Is  in  the  following  words:  "And  there- 
upon it  Is  considered  by  the  court  that  judg- 
ment of  sale  be,  and  Is  hereby,  entered 
against  the  property  of  said  objector,  in  fa- 
vor of  the  people  of  the  state  of  lUInolB.  for 
the  amount  of  special  assessment  interest 
penalties,  and  costs  due  thereon.  It  is  fur- 
ther ordered  that  the  pro[>erty  of  said  ob- 
jector be  sold,  as  the  law  directs,  to  satisfy 
the  amount  of  special  assessments.  Interests, 
penalties,  and  costs  -due  thereon,  as  afore- 
said." We  do  not  think  this  judgment  com- 
plies with  the  law.  It  is  sul)stantlally  the 
same  as  that  disapproved  in  McChesney  v. 
People,  174  111.  46,  60  N.  E.  1110;  the  only 
material  difference  being  that  In  that  case 
the  judgment  was,  'it  Is  ordered  that  Judg- 
ment of  sale"  be  entered,  while  here  the  lan- 
guage is,  "thereupon  it  Is  considered  by  the 
court  that  Judgment  of  sale"  be  entered,  and, 
while  the  record  Is  thus  given  the  language 
characteristic  of  a  judgment  It  still  falls 
to  comply  with  section  191  of  chapter  120  of 
Hurd's  Bevised  Statutes  of  1901,  where  a 
form  for  a  judgment  for  delinquent  taxes  or 
special  assessments  is  set  out,  with  which 
the  judgment  in  cases  of  this  character  must 
«ubatantially  comply.  Following  that  form, 
ttw  Judgment  should  be  entered  "agalut  tbe 


aforesaid  tract  or  tracts  *  *  *  In  favor 
of  the  people  of  the  state  of  Illinois  for  the 
sum  annexed  to  each."  The  word  "afore- 
said," as  used  here,  has  reference  to  the  de- 
scriptions of  real  estate  on  which  the  special 
assessments  or  taxes  are  delinquent  which 
descriptions  are  contained  in  a  list  which 
precedes  the  judgment  and  are  contained  in 
the  application  for  Judgment  and  which  list 
■with  the  judgment  should  be  found  in  the 
"judgment,  sale^  and  redemption  record"  of 
the  county  court  From  the  Judgment  in  the 
case  at  bar.  It  is  impossible  to  tell  what  proi>- 
erty  of  the  Objector  the  judgment  is  against 
Appellee  insists  that  the  judgment  should  be 
read  in  connection  with  tbe  application  and 
list  which  precede  It  In  tbe  last-mentioned 
record.  This  does  not  hdp  it  fis  It  fails  to 
refer  to  tbe  list  which  precedes  It  or  to 
anything  else  In  the  record  from  which  a 
description  of  the  real  estate  against  which 
the  judgment  is  Intuid^  to  be  entered  can 
be  obtained.  The  form  given  In  ttUs  section 
of  the  statute  should  be  followed,  modifying 
it  so  that  It  will  apply  to  special  assessments 
alone;  and,  if  the  Judgment  be  not  entered 
against  all  of  the  tracts  contained  In  the  de- 
linquent list  which  precedes  the  Judgment 
then  ,the  tracts  agaliut  which  the  Judgment 
Is  entered  should  be  particularly  specified, 
which  may  be  done  by  referring  to  them  as 
appearing  opposite  the  name  of  the  objector 
on  that  list,  or,  If  tracts  appear  opposite  his 
name  on  that  list  against  which  Judgment  is 
not  entered,  then  it  may  be  done  by  setting 
out  in  the  judgment  a  particular  description 
of  the  tracts  against  which  the  judgment  Is 
entered,  and  reference,  by  apt  words,  va&j  be 
had  to  tbe  list  for  tbe  amount  of  the  ^edal 
assessment,  Intwest  penalties,  and  costs  doe 
thereon. 

'  As  no  error  intervened  In  this  proceeding 
prior  to  the  entry  of  the  judgment  a  new 
trial  will  not  be  awarded,  but  the  judgment 
of  the  county  court  will,  be  reversed,  and  tbe 
cause  remanded,  with  leave  to  tbe  attorney 
for  appellee  to  move  for,  and  with  directions 
to  the  county  court  to  enter,  a  Judgment  In 
compliance  with  section  191  of  chapter  JSO 
of  Hurd's  Bevised  Statutes  of  1901.  B*- 
versed  and  temanded.  with  dlxectloiUL 


0D7  IlL  74) 

BYAN     PBOPLB  ex  reL  HANBBRO,  Ooaa- 
ty  Treasnier. 

(Supreme  Court  of  Illinois.   Dec.  16^  1908.) 


MUNICIPAL  CORP0RATJ0NB-8PBCUL 

UBNT— APPLICATION  VOR  JVDQ. 
HKNT— BTIDBNCB. 

1.  Oo  application  {or  jadgmeot  against  atnt- 
ting  property  for  a  delinquent  special  asseis> 
ment  evidence  that  the  eDgineer's  estimate  of 
the  coat  of  tbe  improvement  was  not  made  a 
part  of  the  record  of  the  preliminary  resolutioa 
of  the  board  of  local  improvemeDts  is  inadmta- 
Bible,  because  auch  objection  could  have  beca 
made  upon  application  tor  a  JndgowBt  oonfin- 
ing  the  assessment 
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An>eftl  trom  Gfok  Goim^  Court;  L.  a 
RDtta,  Jndse. 

Application  by  the  iwople.  on  relation  of 
John  J.  Hanberg,  connty  treasurer,  against 
Thomas  J.  Ryan,  for  a  Judgment  of  sale  for 
a  delinquent  special  assessment  From  a 
judgment  granting  the  appllcatiDii«  ijesiund- 
ent  appeals.  Afflimed. 

William  J.  Donlin  and  ChariM  D.  Rlcb- 
erda,  for  appellanit  Robert  Redfleld  and 
William  M.  PlDdell  (B&gar  Bronson  Tolman, 
Corp.  Counsel,  of  counsel),  tor  appellee. 

PKR  CURIAM.  This  Is  an  appeal  from  a 
judgment  of  sale  rendered  1^  the  county 
court  of  Cook  county  upon  a  delinquent  aa- 
sessment  levied  by  the  dty  of  Chicago  to 
defray  the  cost  of  coiutructlng  a  sewer  In 
West  120th  street,  in  said  city.  The  lands  of 
the  appellant  were  returned  delinquent  for  a 
failure  to  pay  the  assessment  and  the  re- 
lator applied  for  Judgment  of  sale  at  the 
Jhily  term,  181%  of  said  oiurt  Th«  appellant 
appeared  and  filed  objections  to  the  appllca- 
tion.  which  were  orermled,  and  judgment  of 
sale  rendered. 

The  «tly  ground  of  rereraal  Insisted  upon 
on  this  appeal  la  ttat  the  court  below  r^sed 
to  admit  evidence  for  the  invpose  of  shOTring 
that  the  engineer's  estimate  of  the  cost  of 
the  ItDprorement  -was  not  made  a  part  of  the 
record  of  the  preliminary  resolution  of  the 
board  of  local  ImproTements.  The  evidence 
-was  objected  to  by  the  relator  upon  the 
ground  that  It  was  Incompetent  upon  this  ap- 
plication. The  case  is  In  all  respects  like 
that  of  Gage  t.  People  ex  rel.  Hanberg  (Na 
3,296)  69  M.  E.  636.  In  which  we  snstalned  the 
contention  of  coonsel  for  the  relator,  hold- 
ing that  the  objection  vras  one  which  conld 
have  been  made  upon  the  appllcaUtm  for 
judgment  conflrmlng  the  assessment  but  was 
not  available  In  the  collateral  proceeding  for 
a  judgment  and  order  of  sale  for  delinquent 
taxes.  For  the  reasons  given  in  the  opinion 
In  that  ease,  and  upon  the  anthorltleB  there 
dted.  this  Judgment  must  be  afllrmedh 

Judgment  affirmed. 


(207  ju.  n> 

■DOYUE  et  al.  v.  P10OPLB  ex  rd.  HANBBRG. 

Ooaoty  Treasurer. 
(Supreme  Court  of  IlUoola.    Dec.  16,  1908.) 

HinncrPAL  corporations— public  improve- 
ments—contracts— validity— alien 
labor  clause— fubuc  policy. 

1.  Where  the  specifications  for  the  work  of  a 
pnblic  improTemrat  and  the  contract  contained 
an  aiien  labor  dause,  bat  the  city,  In  a  suit  to 
recoTer  afiMHamenta  for  the  improTement,  prov- 
ed that  by  reason  of  a  prior  decision  of  uie  Su- 
preme Court  holding  sucli  clause  invalid  it  had 
been  iDTariably  disregarded  both  bj  the  city  and 
the  contractors,  the  presumption  that  such 
clause  entered  into  the  compe^tion  for  the  con- 
tract and  increased  the  bids  was  overcome. 

2.  Where  a  contract  for  municipal  improve- 
ueutB  contained  an  Invalid  clause  prohmiting 
tlui  «npi(vniant  of  alien  labor*  which  clause  was 


disregarded  both  hj  the  city  and  tha  contract- 
ors generally,  it  aid  not  render  the  oeatraet 
void  in  toto,  as  against  public  poller. 

Appeal  from  Cook  County  Court;  L.  G. 
Ruth,  Judge. 

Application  by  the  people,  on  relation  of 
John  J.  Hanbeiv,  County  Treasurer,  against 
William  A.  Doyle  and  others,  for  the  recov- 
ery of  a  Jndgment  of  sale  of  certain  real  es- 
tate for  the  payment  of  delinquent  special 
assessments.  From  a  Jud^ent  In  favor  ta 
plaintiff  defendants  appeal.  Affirmed. 

Oeoi^  W.  Wilbur,  for  appellants.  Robwt 
Redfleld  and  WUllam  M.  PlndeU  (Bdgar 
Bronson  Tolman,  Corp.  Counsel,  of  counsti), 
for  appdlea 

SCOTT,  T.  This  la  an  appeal  trom  a  judg- 
ment of  Bale  entered  on  August  8,  1903,  tai 
the  county  court  of  Cook  comity,  for  the 
first  installment  of  a  special  assessment  for 
paving  Van  Buren  street  from  Paulina  street 
to  Eedzle  avenue,  in  the  cltj  of  Chicago. 

It  is  urged  on  behalf  of  the  appellants  that 
the  court  erred  in  not  admitting  In  evidence 
the  record  of  the  first  resolution  of  £he  board 
of  local  Improvements  originating  this  Im- 
provement, which  was  offered  for  the  pur^ 
pose  of  showing  that  It  did  not  contain  an 
Itemised  estimate  of  Oie  coat  of  the  proposed 
Improvement,  as  required  by  the  law.  The 
record  In  this  case,  so  far  as  this  matter  is 
concerned.  Is  ta  precisely  the  same  condition 
as  tbe  recwd  In  the  case  of  Gage  v.  Peo- 
ple ex  rel.  (No.  3,296)  69  N.  E.  635,  appealed 
from  a  Ju^^ent  ent«%d  on  the  same  day,  in 
the  same  county  court  1b  the  case  before 
us.  In  that  case  the  appellant  made  precise- 
ly the  same  i>olnt  In  this  regard  as  is  made 
by  appellants  in  the  case  now  before  us,  and 
In  considering  this  point  we  have  availed 
ourselves  of  the  briefs  filed  In  both  eases, 
and  we  have  in  the  Oage  Case  fully  stated 
our  reasons  for  heading  the  offered  evidence 
to  have  been  properly  excluded.  It  la  unnec- 
essary to  repeat  those  reasons  here. 

The  spedficatlonB  providing  for  the  im- 
provement Involved  in  the  case  at  bar  con- 
tain this  provision:  "It  Is  hereby  understood 
and  agreed  that  said  contractor  or  contract- 
ors shall  not  employ,  nor  permit  to  be  em- 
ployed by  his  or  tbelr  subcontractors,  any 
person  or  persons  other  than  native  bom  or 
naturalized  citizens  of  the  United  States."  In 
the  advertlsemrat  for  bids,  and  In  the  pro- 
posal of  the  successful  bidder,  reference  was 
made  to  these  specifications,  and  in  the  pro- 
posal It  was  stated  that  It  was  in  accordance 
with  such  specifications,  and  a  copy  of  such 
specifications  was  appended  to  the  contract 
and  made  a  part  thereof.  For  the  apparent 
purpose  of  showing  that  this  provision  re- 
stricted competition  among  possible  bidders, 
or -actually  entered  Into  the  , competition  in 
Bome  way,  appellanto  took  the  testimony  of 
two  witnesses,  John  A.  Hay  and  Joseph 
Downey.    May  testified  that  be  bad  bee» 
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Bnperlntendent  et  special  assesBments  of  the 
clt7  of  Ohlcajo  continuously  since  January, 
1899,  and  that  he  was,  at  the  time  of  testify- 
ing, a  member  of  the  board  of  local  Improve* 
mentfl  of  tbat  city;  that  the  speciflcatlons 
used  were  partly  written  and  partly  printed; 
that  the  printed  part  was  a  printed  blank  of 
a  kind  which  liad  been  used  by  the  city  for 
several  years  on  which  to  prepare  speciflca- 
tlons tor  improvements  of  this  character; 
that  In  the  printed  part  of  these  spectflca- 
tions  was  contained  this  alien  labor  clause, 
and  also  a  clause  providing  that  men  em- 
ployed In  making  the  improvement  should 
not  work  more  than  eight  hours  per  day, 
which  is  commonly  known  as  the  "elghtr 
hour  clause";  that  In  preparing  specifications 
for  this  improTemeut  the  eight-hour  clause 
was  stricken  out,  and  that  the  alien  labor 
clause  was  left  in  the  specifications  by  an 
error  or  oversight  of  the  engineer,  the  pur- 
pose being  to  strike  out  both  clauses  be- 
cause of  a  reference  to  them  made  by  this 
court  The  witness  further  stated  that  this 
so-called  "alien  labor  clause"  had  never  been 
in  any  way  enforced  by  the  city,  although  it 
had  been  found  in  the  Bpeclflcatlons  for 
many  improvements;  that  It  bad  been  abso- 
lutely ignored  by  the  city;  and  that  this  fact 
was  known  generally  among  contractors  en- 
gaged in  constructing  local  improvements  in 
the  city  of  Chicago.  It  appeared  from  the 
testimony  of  Joseph  Downey  tliat  he  had 
been  commissioner  of  public  works  of  the 
city  of  Chicago,  and,  as  such,  was  at  the 
bead  of  the  improvements  department  of 
the  dty,  and  bad  been  engaged  In  the  busi- 
ness  of  contracting  for  public  Improvements 
other  than  street  paving.  He  stated  that  in 
his  judgment,  if  the  alien  labor  clause  was 
enforced,  the  cost  of  making  the  Improve- 
ment would  be  somewhat  Increased;  that 
he  did  not  know  whether  In  contracts  of  this 
character  the  alien  labor  clause  bad  any 
effect  upon  the  bidding.  On  the  part  of  ap- 
pellee the  testimony  of  a  number  of  witness- 
es engaged  In  the  business  of  street  paving, 
by  contract,  in  the  dty  of  Chicago,  was  taken, 
and  this  testimony  shovra  that  shortly  after 
this  alien  labor  clause  first  appeared  in  spec- 
ifications uaed  by  the       of  Chicago  for  the 


construction  of  local  Improyements,  which 
was  about  1896,  the  matter  was  discussed  at 
a  meeting  of  a  number  of  contractors,  at 
which  Mr.  Moody,  then  deputy  commission- 
er of  public  works  of  the  city  of  Chicago, 
was  present;  that  the  conclusion  there  reach- 
ed was  that  the  provision  was  one  which 
could  not  be  enforced;  that  similar  provi- 
sions tiad  been  found  in  speclficatioas  for 
local  improvements  made  by  the  city  of  Chi- 
cago from  that  time  dow£>  to  the  preset,  but 
bad  never  been  enforced,  and  had  been  uni- 
formly disregarded  both  by  the  city  and  the 
contractors,  and  were  not  taken  Into  consid- 
eration by  the  contractors  in  bidding  for 
the  contracts  for  constructing  local  improve- 
ments, and  that  the  amount  of  such  bids 
would  be  the  same,  under  existing  circum- 
stances, whether  such  provision  was  con- 
tained In  the  specifications  or  not  Upon  con- 
sideration of  all  the  testimony  offered  on  this 
subject,  we  are  of  opinion  that  the  objector 
failed  to  show  that  this  proTlsion  entered 
into  the  competition  for  the  contract  In  any 
way,  and,  following  the  reasoning  adopted 
by  us  in  Gage  v.  People  ex  reL,  supra,  we 
therefore  hold  that  the  provision  was  not  the 
basis  for  a  meritorious  objection. 

Appellants  regard  this  contract  as  obnox- 
ious to  public  policy  on  account  of  this  provi- 
sion, and  have  referred  us  to  a  number  of  au- 
thorities where  courts  of  last  resort  have 
refused  to  enforce  contracts  for  the  construc- 
tion of  local  improvements,  which  were  bfr 
Ing  made  by  special  assessment  for  the  rea- 
son that  such  contracts  were  invalid,  either 
because  they  contained  some  provision  that 
was  against  public  policy,  or  because  the  lav 
had  not  been  strictly  followed  by  the  city  In 
taking  the  steps  preliminary  to  tiie  execution 
of  the  contract  Itself.  We  do  not  consider 
these  cases  as  .of  Importance  In  this  litiga- 
tion, for  the  reason,  among  others,  that  we 
regard  ourselves  committed  by  the  case  of 
McChesney  v.  People  (111.)  65  N.  E.  626,  to  the 
doctrine  there  announced,  which  we  hare 
followed  in  Gage  v.  People,  supra,  and  whicb 
leads  us  to  the  conclusion  on  the  question 
here  presented  which  we  have  above  stated. 

The  Judgment  of  the  county  court  of  Cook 
county  will  be  fifltoned.  Jo^ment  afflimed 
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(177  N.  T.  314) 

BTILLINOS  T.  METROPOLITAN  ST.  BY. 
00. 

(Court  of  Appeals  ta  Mew  Toriu  Feb.  9,  1901.) 

STSBET  RAILROADS-INJURT  TO  PEDBSTRUN— 
CONTRIBUTOBT  NEOLIQENCE. 

1.  Where  (daintilTB  decedeot  was  killed  hj  a, 
■treet  railway  car,  ruooiog  at  a  high  rate  of 
ipeed,  while  crossing  a  track  to  catch  a  car 
valtiDK  for  him,  the  condnctor  of  which  called 
npoa  him  to  harry  if  he  wanted  to  get  the  car, 
the  question  whether  decedeut  was  gtiilty  of 
coDtributory  negligence  in  passing  dTagonally 
across  the  street  faciog  the  approaching  car,  u 
a  queetion  for  toe  jnry;  it  presenting  a  ques- 
tion of  fact,  rather  than  one  of  law. 

Appeal  from  Supreme  Court,  Appellate  Di- 
Tlsion.  First  Department.  ■ 

Action  hj  William  E.  fitillinga,  executor  of 
Isaac  I.  StlUinga,  against  the  Metropolitan 
Street  Hallway  Company.  From  a  Judgment 
of  the  Appellate  Division  (82  N.  X.  Supp. 
726)  modifyins,  and  afttrmlns  as  modlfled, 
a  Judgment  for  plalntlllt  defendant  appeals. 
Affirmed. 

Charles  F.  Brown,  Bayard  H.  Ames,  and 
Henry  A.  Boblnson,  for  appellant.  Arcbt< 
bald  n.  Shenstone.  for  respondent 

HAIGHT.  J.  Ttds  acUon  was  bronglit  to 
recorer  damages  for  the  alleged  negligent 
Ulllng  of  the  plalntUTi  testator.  On  Jan- 
nary  7, 1899,  at  about  mldnfgfal;  tbe  decedent, 
a  man  78  years  of  age,  with  a  companion, 
was  at  the  southwest  comer  of  Central  Park 
West  and  8lxty>Nintta  street,  Intending  to 
take  a  north-bound  car  on  the  defendant's 
road.  The  car  was  then  approaching  from 
Slxty-SSghth  street,  and  was  signaled  to  stop 
by  tbe  decedent's  companion;  and  they  start- 
ed diagonally  across  the  street  towards  tbe 
northeast  comer,  where  the  cars  stopped  to 
receive  and  disdiarge  passengers.  They  had 
proceeded  as  far  as  the  south-bound  track 
when  tbe  north-bound  car  passed  them,  and 
■topped  at  the  crosswalk.  The  coikductor 
then  called  to  them  to  hurry  up,  if  they  want- 
ed to  get  on  that  car.  An  instant  later  a 
south-bound  car,  mnning  at  a  speed  of  from 
20  to  2S  miles  per  hour,  struck  and  killed 
the  decedent  His  companion  testified.  In 
■nbstance,  that  they  saw  tbe  south-bound  car 
approaching  from  Seventy-First  street  be- 
fore leaving  the  southwest  comer  of  Sixty- 
Ninth  street;  that  in  proceeding  diagonally 
across  the  street  he  led  the  way,  the  dece- 
dent walking  four  or  five  feet  behind  him, 
and  that  as  tbe  decedent  stepped  upon  the 
■onth-bound  track,  be  called  to  him  to  look 
ofit  for  the  car;  and  that  be  attempted  to 
ATold  it  by  a  backward  movement  but  was 
stmck  and  killed. 

The  defense  Interposed  Is  that  of  contribu- 
tory negligence,  and  tbe  contention  of  tbe 
appellant  Is  that  sucb  negllgetice  appears,  as 
a  matter  of  law,  and  that  a  verdict  should 
liaTe  been  directed  for  the  defendant  It 
muat  be  conceded  that  the  question  present- 
ed la  upon  the  border  line,  and  that  onU- 


narlly  a  penMn  could  not  walk  diagonally 
across  a  street,  facing  an  approaching  car, 
and  colliding  therewith,  without  becoming 
chargeable  with  contributory  negligence;  but 
In  this  case  we  have  finally  concluded  to  sus- 
tain the  trial  conrt  In  submitting  tbe  case  to 
the  jury,  not  however,  upon  the  theory  that 
the  call  of  the  conductor  to  hurry  up  was 
such  an  Invitation  as  would  Justify  tbe  de- 
cedent In,  the  belief  that  his  access  to  the 
car  was  thereby  rendered  safe,  and  that  be 
was  excused  trota  looking  out  for  the  ap- 
proaching south-twund  car,  but  upon  tbe 
ground  that  tbe  call  of  tbe  conductor  may 
have  momentarily  diverted  bis  attention 
therefrom,  and  that  the  loss  of  time  occa- 
sioned thereby  prevented  bis  escape,  a|id  re- 
sulted in  bis  death.  This,  taken  In  connee* 
tion  with  the  other  circumstances  disclosed 
In  the  case,  Including  tbe  decedent's  protiable 
deception  as  to  tbe  speed  of  tbe  south-bound 
car,  and  his  right  to  suppose  that  the  motor- 
'man  would  have  It  under  control  as  he  ap- 
proached the  crossing,  we  think,  presented  a 
question  of  fact  rather  tban  one  of  law. 

The  Judgment  should  be  affirmed,  with 
Goita. 

BARTLETTT  and  VANN,  JJ..  concur  In 
tbe  result  upon  tbe  ground  that  tbe  call  of 
tbe  conductor,  while  engaged  In  the  discbarge 
of  his  duty  to  look  out  for  passengers  and 
take  them  on  board  his  car,  was  an  invita- 
tion by  tbe  company,  and  an  assurance  of 
safe^  to  the  deceased. 

PARKER.  C.  J.,  and  CULLBN  and  WER- 
NER, JJ.,  concur.   GRAY,     not  sitting. 

Judgment  affirmed. 


an  N.  T.  362] 

BLUMENBBRG  PRESS  t.  MUTUAL  HER- 
CANTILB  AGENCY. 

(Conrt  of  Appeals  of  New  York.   Feb.  9,  1904.) 

APPEAL-REVIEW— RXVSRSAL  ON  THE  UW. 

1.  Under  Code  Civ.  Proc.  I  1338,  where  the 
qaestloD  whether  or  not  an  artisan's  lien  has 
been  waived  is  one  of  fact  and  the  trial  court, 
in  a  short  decision,  finds  that  the  Hen  existed, 
and  mast  be  assumed  to  have  decided  that 
there  was  do  waiver  on  the  part  of  the  plalntiffT 
the  appellate  court  in  the  absence  of  error  at 
the  tnal,  cannot  reverse  on  the  law  on  the 
ground  that  thwe  was  a  waiver. 

Appeal  from  Supreme  Conrt»  J^pellate  Di- 
vision, First  Department 

Action  by  tbe  Blumenberg  Press  against 
tbe  Mutual  Mercantile  Agency.  From  an  or- 
der of  tbe  Appellate  Division  (78  N.  Y.  Supp. 
1065)  affirming  In  part  and  reversing  In  part 
a  Judgment  of  tbe  Special  Term  in  an  action 
to  foreclose  a  Men,  plalntlfT  appeals.  Re- 
versed. 

Joseph  N.  Goldbacher,  for  appellant.  Hei^ 
Tf  ScboenhOT  and  Arthur  J.  Baldwin,  for  i» 
■pondoit 
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HAItiHT.  J.  This  action  was  brought  to 
recover  a  Judgment  for  tbe  balance  doe  the 
plaintiff  upon  a  contract  with  the  defendant 
to  print  for  It  a  reference  book.  Including  the 
manufacture  of  the  linotype  slugs,  plates,  etc., 
at  prices  stipulated  In  the  contract,  and  to 
hare  it  adjudged  that  tbe  plaintiff  has  an 
artisan's  Hen  on  the  linotype  slugs,  paper, 
etc.,  In  plaintiff's  possession,  and  for  a  fore- 
closure of  such  lien.  The  balance  doe  the 
plaintiff  upon  the  contract  Is  undlspntedt  and 
amounted,  at  the  time  ct  the  entry  of  the 
Judgment,  to  the  sum  of  $9,879.62,  including 
Interest  Tbe  only  controversy  In  the  case 
arises  OTer  fbo  right  of  the  plaintiff  to  an  ar- 
tisan's UeiL  Upon  this  issue  the  trial  court 
made  what  la  commonly  denominated  a 
"short  decision";  holding  that  as  to  the  work 
performed  by  the  plaintiff  prior  to  the  8th 
day  of  February,  1901,  It  bad  been  fnlly  paid 
for  by  the  defendant,  who  was  entitled  to  the 
possession  of  the  property,  and  that  It  had 
been  left  with  the  plaintiff  as  bailee  merely, 
and  that  no  Hen  attached  thereto,  but,  as  to 
the  material  thereafter  manufactured  by  the 
plaintiff,  It  had  not  been  paid  for,  was  still 
In  the  possession  of  tbe  plaintiff,  and  that  Its 
Hen  attached  thereto;  and  Judgment  was  or- 
dered accordingly.  Both  parties  having  ap- 
pealed, the  case  came  up  for  review  in  the 
Appellate  Division,  and  that  court  held,  as 
stated  in  tbe  opinion,  that  '*the  contract  was 
one,  and  not  several,  tot  the  printing  of  the 
first  edition  of  tbe  defendant's  reference 
book.  It  shows  upon  Its  face  that  tbe  Inten- 
tion of  the  parties  was  that  tbe  plaintiff 
should  do  all  the  work  required  in  tbe  way  of 
making  the  type,  printing,  and  correcting  the 
proof— In  flue,  everything  necessary  up  to  the 
binding  and  publication  of  the  book.  Al- 
though the  contract  provided  for  weekly  pay- 
ments for  work  performed,  this  did  not  ef- 
fect a  change,  as  there  was  but  one  contract 
for  the  entire  work.  That  being  so,  a  Hen 
for  tbe  total  amount  due  attached  to  the 
goods  manufactured  by  the  plaintiff  and  not 
delivered  to  tbe  defendant,  and  the  plaintiff 
waived  Its  lien  only  as  to  such  of  the  goods 
as  were  delivered  to  the  defendant."  This  Is 
B  Clear,  concise,  and  correct  statement  of  the 
law  governing  contracts  of  this  character, 
and  to  this  extent  we  fully  concur  with  that 
learned  court  It  then  proceeded  to  discuss 
the  facts  with  reference  to  that  part  of  the 
goods  manufactured  prior  to  February  8, 
1901,  and  reached  the  opinion  that  the  plain- 
tiff had  no  Hen  thereon,  and  concluded  by 
unanimously  affirming  the  Judgment  of  the 
trial  court,  In  so  far  as  the  plaintiff's  appeal 
was  concerned.  Inasmuch  as  this  conclusion 
was  reached  upon  a  review  of  the  facts,  we 
are  concluded  from  a  review  thereof  by  the 
Constitution  and  the  Code.  The  learned  Ap- 
pollate  Division  then  proceeds  to  discuss  the 
fncts  with  reference  to  tbfe  Hen  of  tbe  plain- 
tiff upon  tbe  goods  manufactured  after  the 
8th  day  of  February,  1901,  and  refers  to  two 
transactions,  from  which  It  reaches  the  con- 


clusion that  the  plalntlfl  had  waived  its  lien 
upon  the  property  manufactured  by  It  The 
contract  provided  that  the  d^endant  should 
pay  weekly  for  the  work  performed.  The  de- 
fendant, however,  had  neglected  to  do  so; 
and,  upon  application  to  the  plalntifl^  it  had 
consented  to  defer  paym^t  until  the  amount 
of  ^,000  bad  become  due,  and  then  It  bad 
accepted  notes  tilierefdr,  which  It  snrrendered 
up  upon  tiie  trial.  This,  tbe  Appellate  Divi- 
sion concludes,  was  a  waiver  of  tbe  plaintiff's 
lien.  Under  the  contract,  however,  tbe  plain- 
tiff was  tmder  no  obligation  to  deliver  tbe 
goods  during  the  time  for  which  payments 
had  been  deferred.  It,  in  the  meantime,  bad 
retained  possession  of  tibe  goods  manufac- 
tured by  It;  and' tbe  question  of  waiver  by 
tbe  plaintiff  depended  upon  the  intent  of  the 
parties,  to  be  drawn  from  the  surroonding 
circumstances.  Again,  storage  had  been 
charged  by  the  plaintiff,  and  allowed  by  the 
defendant  upon  tbe  linotype  slugs  left  in  Its 
custody,  and  the  learned  Appellate  Division 
was  of  tbe  opinion  that  this  constituted  a 
waiver.  The  amount  of  work  perfwrned  un- 
der the  contract  aggregated  upwards  of  V60.- 
000,  and  it  wilt  be  recalled  that  upwards  of 
$51,000  thereof  had  been  paid  for,  and  tbe  lien 
thereon  discharged  by  the  Judgment  of  tbe 
trial  court  apon  the  theory  that  the  linotype 
slugs  had  been  left  In  the  custody  of  the 
plaintiff  for  the  purpose  of  revision  and 
change,  rendered  necessary  from  time  to 
time  by  the  changes,  deaths,  and  failores  of 
merchants  and  others  throughout  the  coun- 
try. The  charge  for  storage  upon  this  prop- 
erty was  proper,  and  did  not  affect  the  ques- 
tion of  waiver  as  to  tiie  other  property  man- 
ufactured thereafter,  unless  it  was  the  inten- 
tion of  tbe  parties  to  Include  such  properly, 
and  to  charge  storage  thereon;  and,  in  case 
they  did,  there  was  still  a  question  as  to 
whether  there  was  an  Intent  to  waive  the 
lien  by  reason  thereof.  We  have  thus  re- 
ferred to  the  facte  discussed  by  tbe  Appellate 
Division,  not  for  the  purpose  of  reviewing  tbe 
same,  but  merely  to  show  tliat  the  intention 
of  the  parties  was  involved,  and  that  the 
question  as  to  wheth^  there  was  a  waiver 
on  tbe  part  of  the  plaintiff  was  one  of  fact 
and  not  law.  The  decision  of  the  trial 
court  is  to  be  treated  the  same  as  a  veidfet 
by  a  Jury,  and  we  are  to  assume  that  the 
court  found  tbe  facte  warranted  by  tbe  evi- 
dence necessary  to  sustain  the  conclusions  of 
law.  Dr.  Kennedy  Oorp'n  r.  Kennedy,  105 
N.  T.  853:  860,  69  N.  E.  188.  Tbe  Appellate 
Division,  In  reversing  this  part  of  tbe  Judg- 
ment, has  not  steted  in  ite  order  or  Jodi^Dtet 
that  tbe  reversal  was  upon  tbe  facte;  and 
we  must  therefore,  under  section  1338  of  tbe 
Code  of  Civil  Procedure,  assume  that  tbe  re- 
versal was  upon  the  law.  Tlie' tacts,  there- 
fore, as  found  by  tbe  trial  court  most  be  as- 
sumed to  remain  undisturbed  by  tbe  Appel- 
late Division;  and  tbe  trial  court,  haviog 
found  that  tbe  plaintiff  bad  a  Hen  upon  tbe 
goods  manufactured  by  It  after  the  8Ui  dsy 
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of  Febnury,  1901,  which  remained  In  its  poa- 
Bession,  moat  be  assumed  to  have  found  tiiat 
tliere  was  no  walT^  of  each  Uen  by  the 
plalntUT.  The  Appellate  Division  conld  not, 
tberefore,  In  the  absence  of  errors  arising 
Bpon  the  trial,  properly  rererse  upon  the  law. 
The  order  of  the  Appellate  Dlvlslou,  In  so 
far  as  It  has  reversed  the  Judgment  appealed 
from  and  granted  a  new  trial,  should  be  re* 
versed,  and  the  Judgment  entered  upon  the 
decision  of  the  trial  court  should  In  all  re- 
ap ecte  be  afilrmed.  wltlumt  ooits  of  tbts  ap- 
peal to  either  party. 

FABKBR,  0.  and  QRAT,  BARTLBTT, 
VANN,  OUUJON,  and  WBIHNIDB,  JJ^eoncur. 

Ordannned. 

art  N.  T.  M7) 

TOTING  et  aL  T.  VALBNTINBL 
(Court  of  Appeals  of  New  York.  Feb.  9,r  1901.) 

HUSBAND  AND  WIFB— SUPPORT  OF  TAHILT— 
UABIUTT  OF  HUSBAND— ACOOUNTINQ  TO 
WIFE— RBFBRENC^ETIDBNCB. 

L  Where,  by  reason  of  a  valid  agreement  be- 
tween a  husband  and  wife,  the  wife  applies  bet 
separate  estate  to  the  support  of  the  family,  eQ- 
ultr  will  not  reimburse  her. 

2.  Where  a  referee  Is  appointed  to  determine 
tba  fesnes  In  an  aceonnt&g,  he  can  state  the 
account  between  the  parties  without  an  later- 
locotory  judgment  that  an  account  U  necessary. 

3.  In  an  action  for  an  accounting,  brongut 

Sainst  a  hasband  by  bis  wife,  wlio  bad  supiKirt- 
the  family,  evidence  as  to  the  manner  of 
paying  the  hoasehold  expenses  before  and  after 
tbe  death  of  the  wife's  father,  from  whom  she 
derived  faer  separate  estate,  is  admissible, 

4.  Where,  after  action  brought  by  a  wife  for 
an  accounting  againat  faer  hasband  for  moneys 
expended  by  the  wife  for  family  expenses,  tbe 
wife  died,  evidence  of  a  statement  liy  her  nt 
the  taking  of  her  deposition  that  her  husband 
did  not  SQpport  her,  and  that  she  was  oblic^il  to 
pay  all  the  hoosebold  bills,  which  was  strickeu 
out  and  became  no  part  of  the  evidence  before 
the  referee,  is  inadmissible  either  at  common 
law  or  under  Oode  Oiv.  Proc.  I  830,  as  evidence 
taken  at  a  former  trial 

Parker,  C  J„  and  O'Brira  and  Vann,  JJ^ 
dissenting. 

Appeal  fnHD  Snpreme  Court,  Appellate  IM- 
Tlalon,  VlTst  Department. 

Action  by  William  B.  Tonng  and  others, 
executors  of  Marie  A.  Valentine,  deceased, 
asalnst  Benjamin  B.  Valentine.  From  a 
^dgment  of  the  Appellate  Division  (79  N.  T. 
8npp,  636)  afSrmlng  a  judgment  for  plaintiffs, 
defendant  appeals.  Affirmed. 

David  B,  Hill  and  B.  E.  Valratlne,  for  ap> 
pellant  Charles  E.  Hughes  and  Georfe  D. 
Beattys,  for  respondents. 

MARTIN,  J.  WhUe  Other  relief  was  de- 
manded In  this  action  when  commenced,  aft- 
er the  death  of  Mrs.  Valentine  it  was  con- 
tinued and  tried  as  an  action  for  an  account- 
fug  by  the  defendant  for  the  moneys,  securi- 
ties, and  property  which  came  Into  his  hands 
as  ber  attorney  or  fiduciary  agent;  all  other 
mattoa  being  practically  withdrawn.  Al- 


though a  great  number  of  tranaactlona  were 
Investigated  on  the  trial  and  passed  upon  by 
the  referee,  but  a  single  question  remains 
open,  as  all  others  have  been  finally  disposed 
of  by  the  unanimous  affirmance  of  the  judg- 
ment entered  xx^n  the  referee's  report,  and 
by  tbe  stipulation  of  tbe  parties  that  bis  Ae- 
clalon  should  be  and  remain  final,  except 
that  portion  which  related  to  the  payments 
to  Mrs.  Valentine  or  to  her  bank  account  by 
the  cheeks  of  the  defendant.  The  decision 
of  the  referee,  being  In  the  short  form,  is  to 
be  treated  as  a  general  verdict;  and  we  are 
bound  to  assume,  not  only  that  all  the  facts 
alleged  by  the  plaintiffs  bearing  iq^n  tbe 
question  Involved  were  sustained  by  tbe  evi- 
dence, but  also  that  all  facta  alleged  by  the 
defendant  and  not  found  by  the  referee  have 
been  rejected  or  expressly  negatived.  Crltten 
T.  Chemical  Nat  Bank,  171  N.  T.  219,  231,  63 
N.  B.  969,  S7  L.  B.  A,  629;  Hutton  T.  Smith, 
175  N.  Y.  375,  378,  67  N.  B.  633;  Marden  v. 
Dorthy.  160  N.  Y.  39,  4S,  54  M.  B.  726,  46  L. 
B.  A-  694. 

The  defendant  was  a  lawyer,  practicing  bis 
profession  in  the  city  of  Brooklyn.  His  fam- 
ily c<»i8lsted  of  himself,  his  wife,  and  four 
daugbters,  who  lived  with  their  parents,  and 
were  being  educated  at  some  of  the  best 
available  schools;  and  the  family  was  main- 
tained without  extravagance,  and  In  a  manner 
befitting  their  position  in  the  commnnlty. 
The  defendant's  wife  had  no  separate  estate 
until  1892.  The  defendant,  from  1888,  drew 
his  checks  and  deposited  them  In  the  Brook- 
lyn Trust  Company  to  tbe  credit  of  his  wife, 
to  furnish  her  the  money  with  which  to  pay 
tbe  necessary  household  and  family  expenses. 
His  wife  drew  ber  checks  against  such  de- 
posits, and  used  them  to  pay  the  various  per- 
sons with  whom  she  dealt  in  supplying  tbe 
necessaries  for  the  household,  and  this  prac- 
tice continued  until  the  commencement  of  this 
action.  Tbe  defendant  well  knew  tbat  the 
family  expenses  were  paid  out  of  the  checks 
and  funds  thus  turned  over  to  his  vrif%  and 
that  he  was  not  to  keep  accounts  vritb  or 
directly  pay  the  various  tradesmen  who  sup- 
piled  the  family  with  necessaries.  Tbe 
amount  of  such  checks  from  March,  1892,  to 
December,  1898,  was  more  than  $30,000.  The 
defendant  had  several  bank  accounts— one  ai 
administrator,  another  as  individual,  and  stU) 
another  as  attorney;  the  last,  however,  con- 
taining his  individual  funds.  The  defendant 
drew  76  checks  in  all  on  these  accounts  for 
household  expenses,  of  which  10  were  as  ad- 
ministrator, 12  as  attorney,  and  the  remain- 
der as  an  individual;  and  several  of  the 
amounts  paid  by  the  10  checks  were  carried 
into  the  account  presented  by  the  defendant 
as  "cash  deposited."  thus  raising  the  pre- 
sumption that  sucb  checks  were  not  drawn 
or  delivered  to  Mrs.  Valentine,  but  were 
drawn  to  "cash"  or  "self,"  and  the  proceeds 
deposited  to  her  credit.  There  Is  no  evidence 
showing  tbat  Mrs.  Valentine  knew  the  source 
Qt  any  such  funds,  tua  In  what  manner  lier 
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own  fanda  were  deposited.  Wben  sucb  de- 
posits were  made,  tbe  family  were  all  llTlng 
together  at  21  Monroe  Place,  sometimes  on 
the  Storra  farm,  and  occasionally  at  Woods- 
biirg,  L,  I.  Mrs.  ValeDtlne  owned  the  Stom 
farm  and  tbe  house  at  21  Monroe  Place,  and 
the  defendnnt  owned  the  place  at  Woodsburg. 
On  the  accounting  the  defendant  presented 
a  schedule  of  accounts  showing  his  dealings 
with  his  wife's  estate,  In  which  he  charged 
her  and  credited  himself  with  all  the  funds 
and  checks  deposited  In  the  Brooklyn  Trust 
Company  and  used  In  paying  the  necessary 
living  expenses  of  the  family,  thereby  casting 
upon  her  tbe  entire  burden  of  maintaining  the 
whole  family  out  of  ber  separate  estate. 
There  was  no  contract,  agreement,  or  under- 
standing between  tbe  defendant  and  his  wife 
whereby  she  agreed  to  relieve  htm  from  his 
legal  obligation  to  support  his  family  during 
any  portion  of  the  time  covered  by  the  ac- 
counting, and  tbe  funds  and  checks  turned 
over  by  the  defendant  to  pay  household  ex- 
penses were  bis  own,  and  were  furnished  by 
him  to  discharge  bis  obligation  to  furnish  his 
family  with  proper  support  becoming  their 
situation  and  condition  In  life,  and  be  knew 
that  they  were  for  that  purpose. 

Briefly  stated,  tbe  foregoing  were  the  facts 
found  by  tbe  learned  referee  as  to  the  mat- 
ters referred  to  and  Included  In  tbe  plaintiffs' 
sixteenth  exception  to  the  defendant's  ac- 
count, as  set  forth  In  the  referee's  memoran- 
dum of  opinion.  The  effect  of  the  stipulation 
between  tbe  parties  was  to  make  tbe  memo- 
randum opinion  a  part  of  tbe  record,  so  far 
as  the  questions  Involved  in  the  sixteenth 
exception  are  concerned.  That  the  checks 
and  cash  furnished  by  the  defendant  were 
actually  used  In  paying  the  household  and 
family  expenses  of  tbe  defendant  and  bis 
family.  Including  himself,  bis  wife,  and  four 
daughters,  and  that  the  same  methods  had 
been  employed  since  1888,  Is  conclusively  es- 
tablished, and  not  denied.  The  chief  issue 
between  the  parties  In  relation  to  that  ques- 
tion was  whether,  under  the  proof.  It  was 
tbe  duty  of  the  defendant  to  suppOTt  bis 
own  family,  or  whether  that  obligation  de- 
volved upon  bis  wife.  There  Is  no  doubt  that 
In  this  state,  as  between  husband  and  wife, 
the  primary  obligation  to  provide  for  the  sup- 
port of  bis  wife  and  their  children  rests  upon 
tbe  husband,  and  that  the  wife  is  not  bound 
to  maintain  ber  husband  and  children,  even 
though  she  may  have  a  separate  estate.  Yet, 
if  the  income  of  the  wife  has,  under  and  by 
virtue  of  a  sufficient  and  valid  agreement, 
been  npplled  to  the  maintenance  of  the  fam- 
ily, in  equity  she  cannot  make  a  claim  for 
reimbursement  out  of  her  husband's  estate; 
but  to  bar  such  a  claim  the  agreement  be- 
tween the  husband  and  wife  must  be  plainly 
and  definitely  established,  antl  must  be  fair, 
reasonable,  and  just,  or  It  will  not  be  en- 
forced. 

As  we  have  seen,  the  learned  reteree  found 
that  there  was  oo  contract,  arrangement,  or 


conduct  vplth  ix  on  the  part  of  Mrs.  Valen- 
tine by  which  she  became  liable  to  bear  or 
pay  the  household  expenses  with  which  she 
was  sought  to  be  charged  by  tbe  defendant 
Tbe  evidence  plainly  discloses  that  she  re- 
peatedly and  continuously  refused  to  aasame 
any  such  liability,  and  there  is  little,  If  any, 
reliable  evidence  to  the  contrary.  The  record 
In  this  case  will  be  examined  In  vain  to  find, 
even  in  the  great  volume  of  testimony  given 
by  the  defendant  himself,  any  direct  or  anffl- 
clent  proof  of  a  valid  and  binding  agreement 
or  undemanding  which  would  relieve  him 
from  the  legal  obligation  to  support  himself, 
his  wife,  and  family.  The  defendant's  testi- 
mony relating  to  this  subject  was  somewhat 
evasive  and  contradlctwy.  Substantially  all 
the  evidence  from  which  It  Is  claimed  that 
the  liability  of  Mrs.  Valentine  arose  related 
to  transactions  testified  to  by  the  defendant 
which  were  entirely  within  his  knowledge, 
and  discloses  that  many,  if  not  most,  of  his 
dealings  with  ber  property  were  hidden  from 
her,  were  devious,  and  well  calculated  to  ke^ 
from  her  any  knowledge  aa  to  her  property, 
or  tbe  disposition  made  of  it  by  him,  and 
were  not  such  as  an  agent  or  trustee  should 
perform  as  to  the  property  of  his  principal 
or  cestui  que  trust  If,  upon  tbe  whole  rec- 
ord, tbe  transactions  of  the  defendant  as  to 
his  wife's  property  were  not  disclosed  with 
desirable  certainty.  It  can  be  attributed  only 
to  his  conduct  and  the  nature  of  his  testi- 
mony. His  account  of  his  stewardship  and 
of  tbe  property  which  came  Into  his  hands  as 
snch  agent  or  tmstee  Is  not  of  a  character 
to  elicit  the  fullest  credence,  or  from  which 
It  can  be  fairly  Implied  or  understood  that 
his  wife  ever  agreed  or  knowingly  consented 
to  the  use  of  her  estate  for  the  support  of 
her  husband  and  his  family.  From  the  evi- 
dence the  learned  referee  was  clearly  Justi- 
fied In  finding  that  the  defendant  was  unda 
legal  obligation  to  support  his  own  family, 
and  that  his  wife  did  not  consent  to  the  ap- 
plication of  ber  property  to  that  purpose,  or 
thus  apply  it  with  a  knowledge  that  the 
checks  and  cash  furnished  therefor  by  ha 
husband  were  a  part  of  her  own  property, 
and  that  she  never  intended  to  apply  any 
part  of  her  own  estate  to  that  purpose.  No 
one  can  read  tbe  record  In  this  case  without 
reaching  the  conclusion  that  tbe  learned  ref* 
eree  treated  the  defendant  with  tbe  utmost 
fairness.  If  not  with  undue  liberality.  He, 
as  tbe  agent  of  bis  wife,  bad  received  the 
moneys,  property,  and  securities  of  a  large 
estate  belonging  to  her,  which  be  had  trans- 
ferred, dealt  with,  and  manipulated  In  an 
Improper  manner,  transferring  portions  of  It 
to  himself,  to  bis  sister,  to  his  mother,  and 
to  others,  without  any  consent  of  or  consnlti- 
tlon  with  Mrs.  Valentine.  When  he  was  call- 
ed upon  to  account  for  her  property  and  the 
manner  In  which  he  had  used  and  disposed 
of  it,  Instead  of  making  a  fair.  Ingenuous, 
and  proper  account,  be  declined  to  make  may 
account  whatever;  and  it  was  only  wben  ha 
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had  been  placed  i^n  ttw  wttness  stand,  and 
labjected  to  the  moat  rigid  and  aearclilns 
eiamlnatlon,  tliat  an7  knowledge  aa  to  bla 
wine's  estate  or  ai  to  bis  dealings  with  It 
conld  be  obtained.  MoreoTer,  the  bistorr 
whldi  be  gave  as  to  fals  dealings  wltb  bar 
estate  was  not  calculated  to  Inspire  confl* 
denee  In  bis  metbods,  tiie  trathfolness  of  bis 
Btttement%  or  the  accnraey  of  bis  accounts. 
His  testliDonr  was  eraslTe,  and  erlneed  a 
plain  Intent  to  sappress  In  every  war  possible 
the  focts  as  to  his  dealings  with  her  estate, 
its  amount,  and.  In  what  inrested.  There  la 
nothing  in  thla  case  calling  for  an  undue 
consideration  of  th^  technical  claims  of  the 
defendant,  or  reaniring  na  to  give  an  exag- 
gerated effect  to  any  Inaanitable  tecbnlcall^ 
presented. 

With  this  condition  of  the  record,  It  Is  obrl- 
oai  that  the  findings  of  the  referee  that  there 
was  no  agreement,  arrangement,  or  under^ 
standing  which  Justified  the  defendant  in 
charging  his  wife's  estate  with  the  family  or 
household  expenses  are  final,  and  cannot  be 
reviewed  by  this  court  Therefore,  the  only 
questions  we  have  Jurisdiction  to  rerlew  are 
those  relating  to  the  admission  or  rejection 
of  CTldence,  or  some  material  ruling  of  the 
referee  to  which  an  exception  was  taken,  and 
which  related  to  the  matters  Included  in  the 
sixteenth  exception  to  the  defendant's  ac- 
count as  Bet  forth  In  the  referee's  memoran- 
dum of  opinion. 

The  first  exception  npon  which  the  defend- 
ant relies  is  to  the  refusal  of  the  referee  to 
make  and  enter  an  Interlocutory  Judgment  to 
the  effect  that  the  taking  of  an  account  was 
necessary  before  proceeding  to  take  the  ac- 
count between  the  parties.  The  practice 
adopted  by  the  referee  was  proper,  is  Justified 
by  the  decisions  of  this  court,  and  constituted 
no  error.  Russell  y.  McCall,  141  N.  T.  437, 
36  N..E.  498,  38  Am.  St.  Rep.  807;  Canton 
Brick  Go.  t.  Howlett,  169  N.  T.  293,  297,  62 
N.  £!.  347. 

The  appellant  likewise  contends  that  the 
referee  err^  In  denying  his  motion  to  amend 
his  pleadings  so  aa  to  demand  judgment  for 
certain  securities  which  had  come  into  the 
possession  of  the  plaintiffs,  and  to  permit 
him  to  recover  therefor  In  this  action.  That 
question  was  not  reserved  by  the  stipulation 
of  the  parties,  and  hence  the  determination 
of  the  referee  must  he  regarded  as  final,  and 
la  not  subject  to  review  by  this  court.  Be- 
sides, no  such  answer  was  necessary,  as  that 
relief  waa  demanded  In  bis  original  pleadings, 
and  the  facts  were  all  before  the  referee, 
and  were  settled  by  his  report,  apparentiy  to 
tlie  satisfaction  -of  the  appellant. 

Upon  the  trial  one  of  the  defendant's 
daughters  was  called  as  a  witness,  and  per- 
mitted, under  his  objection  and  exception,  to 
testify  to  the  manner  of  paying  the  house- 
bold  expenses  before  her  grandfather's  death, 
and  that  they  were  paid  in  the  same  manner 
liefore  as  they  were  afterwards.  This  evi- 
dexice  was  admissible  as  proof  of  a  fact  which 


bore  upon  the  lunea  Involred  In  the  case. 
But,  If  It  was  Inadmissible^  It  was  harmless, 
as  the  same  fact  had  already  been  proved 
without  objection,  and  as  to  It  there  was 
iwftctically  no  dtepute. 

The  next  exception  discussed  by  counsel 
arose  as  to  tbe  admission  In  evidence  of  the 
deposition  of  Mrs,  Valentine,  which  purpwt- 
ed  to  have  been  taken  befcsre  a  referee  ap- 
pointed to  take  proof  upon  a  motion  to  show 
cause  why  she  should  not  iotorrene  in  a 
qjiecial  proceeding  to  require  tbe  city  of  New 
York  to  pay  to  tbe  defendant  an  award  made 
In  tbe  matter  of  the  opentog  of  Melrose  ave> 
nne,  and  why  such  award  should  not  be  paid 
to  her.  This  evidence  was  objected  to  by  the 
plaintiffs,  their  objection  was  overruled,  and 
tbe  evidence  was  admitted  so  far  as  It  bore 
upon  the  queatitm-of  rea  adjudlcata.  The  de- 
fendant excepted  to  tbat  ruling  to  the  extent 
that  It  limited  its  admission  to  that  purpose. 
The  counsel  for  the  plaintiffs  then  admitted 
that  the  deposition  bore  the  signature  of 
Mrs.  Valentine,  who  bad  previously  died. 
Tbe  only  additional  purpose  for  which  the 
defendant  sought  to  introduce  the  deposition 
was  to  show  what  Mrs.  Valentine  said  on 
that  occasion,  although  It  was  no  part  of  the 
evidence  received  by  the  referee.  Her  state- 
ment in  that  respect  was  Immediately  strick- 
en out  on  tbe  defendant's  own  motion  and 
before  the  deposition  was  signed  by  her.  In 
that  proceeding  the  defendant  cross-examined 
his  wife,  and  propounded  to  her  this  question: 
"Q.  Did  you  ever  undertake,  from  the  time 
yonr  husband  qualified  admlnlstratw  to 
your  father's  estate  and  took  charge  of  your 
property  as  your  agent,  did  you  ever  impose 
any  limitations  on  his  authority  to  act  up  to 
December  8,  1898,  when  you  revoked  the  let- 
ter of  attorney?  A.  "Well,  I  told  you  that  I 
did  not  think  you  were  doing  right,  and  I 
asked  you  for  an  accounting,  but  you  did  not 
give  it.  Q.  That  was  within  tbe  last  year 
or  two?  A.  Ob,  no;  I  told  you  that  some 
years  ago.  You  did  not  support  me.  I  had  to 
support  myself— pay  all  the  bllla.  Mr.  Val- 
entine: 'I  move  to  strike  out  the  answer. 
(Stricken  out.)"  The  defendant  now  insists 
that,  although  this  evidence  was  stricken  out, 
and  propefly  formed  no  part  of  the  record  or 
of  the  deposition  when  signed  by  Mrs.  Valen- 
tine, still  that  it  was  admissible  as  proof  to 
sustain  his  claim  that  he  did  not  support  Mrs. 
Valentine  and  the  other  members  of  his  fam- 
ily, but  that  they  were  supported  by  her.  It 
is  extremely  difficult  to  understand  how,  after 
this  evidence  bad,  upon  tbe  defendant's  own 
application,  been  properly  removed  from,  and 
hence  ceased  to  be  a  part  of,  the  deposition, 
he  may  now  insist  that  it  remains  a  part  of 
it,  and  consequently  is  evidence  against  Mrs. 
Valentine,  with  no  proof  whatsoever  showing 
ito  admissibility  except  the  mere  admission 
of  counsel  that  the  deposition  bore  her  signa- 
ture. When  this  evidence  was  eliminated 
from  tbe  deposition  by  tbe  order  of  the  ref- 
eree, it  was  as  though  it  bad  never  been  giv< 
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en,  and  after  the  defendant  bad  procured  It 
to  be  stricken  oot  it  cannot  be  properly  naed 
by  him  for  any  purpose  wtaatsoever.  If  It 
had  heen  permitted  to  remain,  Mrs.  Valen- 
tine might  not  have  signed  the  deposition,  or 
it  might  have  been  explained  by  her  npon 
het  cross-examination.  But  wh«i  it  ceased 
to  be  a  part  at  her  evidence  then  she  could 
not  be  ero8»«zamlned  In  relation  thereto,  as 
she  would  not  hare  been  allowed  to  explain 
that  which  formed  no  part  of  her  deposition. 
When  this  deposition  was  offered  in  evldoice 
she  was  dead,  so  that  no  opportonlty  could 
then  be  given  her  to  explain  a  statement 
which  It  is  evident  was  hastily  and  petnlantly 
made,  aod  which  was  Immediately  elim- 
inated. 

Nor  was  It  tdmiarible  aa  the  testlmuiy  at 
a  deceased  witness,  taken  -  npmi  a  formw 
trial,  either  under  seotton  880  of  tiie  Coda  of 
Civil  Procedure  or  at  common  law.  The 
fundamental  ground  upon  wbl^  evidence 
given  by  a  witness  wlio  afterwards  dies  may 
be  read  in  evidence  on  a  sabaeqnent  trial  la 
that  It  was  taken  in  an  action  or  proceeding 
where  the  parties  against  whom  It  is  offered 
or  their  privies  have  bad  both  the  right  and 
the  opportunity  to  eross-examlna  the  witness 
as  to  the  statemeit  oCFered.  "The  principle 
on  which,  cUefly,  this  evldoice  is  admitted, 
namely,  the  right  of  croas-examlnatlon.  re- 
quires that  Its  admission  be  cortfully  restrict- 
ed to  the  extent  <a  tbAt  right;  and  that 
where  the  witness  Inddmtally  stated  mattOT 
as  to  which  the  party  was  not  permitted  by 
the  law  of  trials  croas-ozamlne  bim,  his 
statement  as  to  that  matter  ought  not  after- 
wards to  be  received  in  evidence  against  such 
TfUty.**  1  Green] eaf  on  Bvldence,  |  164; 
cniase'B  Stephen's  Digest  (2d  Ed.)  art  82.  p. 
107  et  aeq.;  Vamnm  v.  Hart.  47  Hnn,  18.  25. 
Under  thla  general  principle;  which  prohibits 
the  reception  In  evidence  of  a  statement  or 
deposition  made  by  a  deceased  witness  miless 
the  party  against  whom  it  is  offered  has  had 
the  right  to  <TosB-examlne  the  witaess  as  to 
the  statement  mad^  it  is  clear  that  the  depo- 
sition offored  In  this  case  was  not  admlastble. 
eqieGially  as  to  the  particular  statement 
which  was  immediately  stricken  out.  so  that 
Mrs.  Valentine  or  bar  counsel  bad  no  right 
or  opportunity  to  explain  It,  or  to  eron-ezam- 
Ine  her  in  relation  tbereta  Hence  it  follows 
that  the  referee  committed  no  error  in  re- 
•Jecting  the  portion  of  the  deposition  which 
the  d^endant  sought  to  In  trod  ace,  and  his 
exception  cannot  be  sustained. 

Moreover,  If  it  were  admitted  that  the  rul- 
ing of  the  refme  waa  moneous  in  this  re- 
spect, we  think  it  would  not  justify  a  reversal. 
This  action  was  In  equity,  and  the  rule  which 
la  applicable  to  oron  in  the  retjectlon  n  r^ 
eeption  of  evidence  in  equity  cases  Is  esseiH 
tlally  different  from  that  in  actions  at  law. 
In  the  fnmer  a  new  trial  Is  granted  or  re- 
fused, not  upon  the  prindplea  applicable  to  a 


strict  bill  of  exceptions,  but  ipon  those  whtcb 
governed  a  court  of  equity;  and  unless  tbe 
errors  are  such  as  to  rmder  the  trial  unfair 
or  BUbstantially  affect  the  decision  a  new 
trial  will  be  denied.  Forrest  v.  Forrest,  29 
N.  T.  001;  CSoUe  v.  Tlflt,  47  N.  T.  118,  121; 
McGean  v.  Manhattan  Ry.  Oa,  117  N.  T.  219, 
221,  22  N.  B.  8S7.  Obviously,  the  judgment 
should  not  be  disturbed  upon  the  ground  of 
the  rejectlim  of  this  evld^ice,  aa  its  rejection 
was  entirely  proper. 

On  the  trial  the  defendant  offered  in  erS- 
dence  the  bank  boiA  of  Mrs.  Valentine,  show- 
ing her  deposits  in  the  Brooklyn  Trust  Oom- 
pany,  which  waa  objected  to  by  the  plaintUBa 
as  immaterial  and  taicoaipetent  The  pstaree 
received  it  In  evidence;  but  held  that  he  would 
not  considw  any  portion  of  the  entries  eoTvr- 
bkg  a  period  prior  to  18^  nor  sntaequeat  to 
the  commencement  of  the  action.  TbisraUnc 
was  ocepted  to  by  tiie  defendant  In  it  we 
And  no  raror.  Anterior  to  1882  Mrs.  Vnlen- 
tlne  liad  no  separate  estate,  and  upon  tbe 
accounting  that  which  had  previously  occur- 
red was  not  within  the  issue  between  tbe  par- 
ties. Besides,  under  the  stipulation  of  tiie 
parties  It  was  agreed  by  the  defendant  and 
upon  hla  motion,  that  tor  the  purpose  of  this 
appeal  and  fOr  expediting  tiie  aettlement  of 
the  case  on  appeal  and  eliminating  onneeea 
sary  matter  from  the  record  tbe  evidence  sub- 
mitted to  Che  referee,  his  actl<m  and  de^slon 
aa  set  forth  in  his  memorandum  of  opinion 
were  pn^er,  and  warranted  by  tbe  tects,  ex- 
cept hia  action  under  Uie  head  of  "Sixteenth 
Exception,*'  which  was  to  his  account  as  to 
checks  furnished  by  him  for  the  years  1882 
to  1898.  Induslve.  Under  that  stipulation  the 
exception  of  the  defendant  to  tbe  rejection 
of  the  evidence  as  to  Mrs.  Valentine's  de- 
posits anterior  to  1892  seems  to  be  excluded 
firom  tbe  questlonfl  res^ved  on  thla  an>eaL 

The  only  remaining  contentifKi  is  that  the 
referee  erred  In  refustog  to  allow  the  defend- 
ant the  payments  made  by  blm  to  his  wife, 
.amounting  to  more  than  930,000,  and  In  hold- 
ing that  such  payments  should  be  regarded  as 
money  furnished  her  for  the  payment  of  tbe 
household  expenses.  That  question  Is  fore- 
closed by  the  unanimous  decision,  as  npon 
the  evidence  it  was  at  most  a  mere  question 
of  tact  and  under  the  Gonstitntlon  and  stat- 
utes It  cannot  be  reviewed  by  us. 

These  considerations  lead  to  tbe  conclaslott 
that  the  referee  committed  no  error  which 
would  justify  us  in  reversing  the  judgment 
entered  upon  his  report  und  that  tbe  judg- 
ment of  the  Appellate  Dlvlaloo  ahould  be  a^ 
firmed,  with  costs. 

GRAY,  BARTLBTT,  and  WBRNBB, 
concur.  PAHKBR,  O.  J.»  and  O'BBIEN  and 
VANX.  JJ.,  dissent 

Judgment  affinned. 
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(177  N.  T.  aSS) 

CLARK  T.  BKOOKLTN  HBI0HT8  B.  CO. 

(Gonrt  of  Appeals  of  New  York.   Feb.  9,  1904.) 

TRIALf-KXAMINATION  OP  PLAINTIFF— DI3CRB- 
TJON  OF  TRIAL  COURT. 

1.  AIIowiDg  plaintiff,  as  a  wituees  in  an  action 
for  persoDft]  injaries,  to  take  a  giaas  of  water  in 
both  handa,  in  order  to  abow  a  nerrooi  affec- 
tioD  caaainK  him  to  apill  the  water  thtoogfa  th« 
trembling  of  his  handi,  and  to  use  hia  handker- 
chief  Iq  the  aama  manner,  being  mider  the  aole 
control  of  the  witueM  bmiself,  la  beyond  the 
ordinary  tests  of  examination,  and  tends  to 
prejodice  the  Jury,  but,  being  within  the  dis- 
cretion of  the  conr^  la  not  groand  tor  Verersal 
the  co«rt  of  appMls. 

Appeal  from  Supreme  Court,  Aupdlate  IX- 
Tislon,  Second  Department 

Action  bj  Patrick  Clark  ^galDSt  the  Brook- 
lyn Heights  Railroad  Company.  From  a  jadg- 
ment  of  the  Appellate  Dlvlsloo  affirming  a 
judgment  for  plaintiff  (78  N.  T.  Supp. 
and  an  order  denying  a  mw  trial,  defexkdant 
appeala.  Affirmed. 

I.  B.  Oeland  and  George  D.  Xmouuis,  tor 
appellant  Isaac  M.  Kapper  and  Thomas  B. 
Pearmll,  raipoiMleBt. 

GRAY.  J.  In  tlila  aetion.  Imusbt  to  re- 
ooTcr  damages  for  personal  injuries  sustained 
b7  tbe  plaintiff  aa  tlie  reault  of  a  colUaton 
between  Us  wagon  and  a  car,  be  waa  allow- 
ed br  the  court  to  leave  tbe  wltnesa  stand, 
assisted,  and,  at  tbe  reqaeit  of  Us  eoona^ 
to  echlUt  himself  to  the  jury  In  tbe  act  of 
uniting  ble  name  and  of  taking  a  drlnfc  of 
water.  Tbe  record  represemts  him,  through 
tbe  stenographer'B  notes,  aa  taking  a  glaaa  of 
water  with  both  hands,  and  aa  apllUng  the 
water,  thnmgh  tbe  trembling  of  bla  bands^ 
and  aa  using  Us  bandkerchlef  In  tbe  same 
manner.  The  point  of  tbla  exhibition  waa  to 
Ulostrato  or  to  emi^slie  bis  testimonr  that 
be  eonld  use  hla  hands  with  difficulty,  elOier 
to  bold  tblnga,  or  to  drink  a  glass  of  water. 
The  Injuries  received  at  tbe  time  of  tbe  col- 
lision consisted  la  tbe  ftactiire  of  two  ribs, 
and  In  tbtIoub  minor  contusions,  wbl<A  did 
not  prereat  bis  leaving  the  hospital  tbe  day 
after.  He  waa  a  man  of  57  years  of  age, 
and  it  was  his  claim  that,  about  2  mouOis 
after  tbe  acddent;  be  was  affected  by  tremor, 
or  a  muscular  twitching;  and  medical  tea* 
tlmony  was  given  to  that  ^Eec^  and  of  teste 
similar  to  tbe  one  described  sa  made  upon 
the  trlaL  He  recovered  a  verdict  of  fUKOOO, 
and  the  Appellate  Division  has  affirmed  tbe 
reoovery.  Upon  this  appeal,  the  only  ones- 
tlon  for  our  consideration  arises  upon  the  «• 
cci>tlon  of  tbe  d^endant  to  tbe  plalntUTs  be>' 
iDg  permitted  to  go  through  his  performances 
before  the' jury. 

We  tblnk  that  tbe  court  should  not  have 
stretched  Ite  discretion  to  sncb  an  extent,  and 
tbat,  while  It  may  not  have  been  an  abuse 
of  Judicial  dlscretton.  It  was  on  tbe  border 
Hue  of  sncb  an  orror.  Tht  object  of  all  evi- 
dence la  to  Infbrm  the  trial  tribunal  of  the 
material  facte  which  are  relevant  as  bearing 


upon  tbe  Issne^  In  order  ttut  tbe  truth  may 
be  elicited,  and  that  a  Just  determination  of 
the  controversy  may  be  reached.  It  te  not 
objectlfloable^  In.toese  cases,  tbat  tbe  evi- 
dence may  go  beyond  the  oral  narrative,  and 
may  be  addressed  to  tbe  senses,  provided  that 
It  be  kept  within  reasonable  llmlte  by  the 
exercise  of  a  Calr  Judicial  dtocretlon.  It 
Bhould  be  mly  <tf  a  nature  to  aaslst  tbe  Jn- 
rois  to  an  undostandlng  of  a  sltnatlon  or  of 
an  act,  or  to  cranprebend  objective  symptoms 
resulting  £rom  an  injury.  Bxamples  of  this 
class  of  evidence  are  frequent— In  tbe  view- 
ing of  tbe  place  of  an  occurrence,  in  the  pro- 
duction of  some  article  relevant  to  tbe  Issue, 
or  in  the  exhibition  of  the  person,  and  of 
the  marks  or  obvious  evidences  of  tojurles 
sustained.  Personal  injuries  may  be  simu- 
lated and  deception  may  be  practiced  in  such 
exhiblttona,  but  tbat  can  no  more  be  prevent- 
ed, than  can  perjury  in  testimony.  When, 
however,  proof  Is  attempted  to  be  made  by 
allowing  the  plaintiff  to  act  out  upon  a  Ju- 
dicial stage  before  Qie  Jurors  what  he  or 
his  physicians  have  testified  to  be  some  nerv- 
ous affection  resulting  from  an  Injury,  tbe 
exhibition  is  Improper,  because  unfair.  As 
something  under  the  sole  control  of  the  wit- 
ness htanselt  It  is  b^ond  tbe  ordinary  teste 
of  examination.  Nor  does  aoch  evld«ice  al- 
low of  any  record,  beyond  the  reporter's  notes 
of  what  be  saw  upon  tbe  trial.  It  Is  Intended 
to  prejudice  tbe  minds  of  the  jurors,  and  it 
Is  calculated  to  affect  the  calm  Judicial  at- 
mosphere of  a  court  of  Justice.  The  plaintiff 
In  snch,ca8es  has  sufficient  odvanteges  with- 
out adding  to  them  a  spectacular  illustration 
of  bis  symptoms.  The  Appellate  Division,  In 
Ite  general  jnrisdlctloa  to  review  the  proceed- 
ings upon  trials,  might  well  have  ordered  a 
new  trial,  in  the  Intereste  of  Justice.  As  it  la, 
we  are  compelled  to  affirm  the  judgment, 
with  costB^  because  the  matter  was  discre- 
tionary. 

PARKER,  a  J.,  and  BARTLETT, 
HAIGHT,  VANN,  CULLBN,  and  WBRNBB. 
JJ.,  concur. 

Judgment  affirmed. 


077  N.  T.  M7) 

HOLLAND  TBTIST  CO.  v.  STJTHERLAND. 

(Court  of  Appeals  of  New  York.    Jan.  29. 
1904.) 

TRCSTBB— EQUITY— INSTRUCTIONS  AS  TO  DU- 
TIES-ATTACHMENT OF  TRUST  FUND. 

1.  A  nonresident  corporation  deposited  with 
a  domestic  trust  company  money  to  pay  cou- 
pons maturing  in  a  few  daya.  A  creditor  of  the 
uoDre«ident  corporation  levied  an  atteehment 
on  such  deposit  as  the  property  of  a  nonresi- 
dent defendant,  before  ttie  coupons  were  due. 
Held,  liiat  the  title  of  sodi  deposit  waa  chan- 
ged from  the  oorpwation  to  the  trust  company, 
in  whose  poBseasion  it  conatitoted  a  fund  for 
the  benefit  of  the  coupon  holders,  and  the  trust 
company  could  maintain  an  action  In  equity  for 
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the  beo^t  ot  the  eonpon  holders  against  the 
attaching  creditor  as  the  only  person  claiming 
the  fond  tn  hosdUtr  to  the  trust  to  determine 
tt»  duties  u  tmstee  in  the  luttar. 

Oullen,  Height,  and  Mattin,  33.,  dlwentlBg. 

Appeal  from  Supreme  GOnrt,  Appellate  Dl^ 
Tlsion,  First  Department 

Actkm  b7  the  Holland  Trust  Oompanj 
against  Oeorge  R.  Sutherland.  From  a  jndg- 
ment  of  the  Appdiate  Division  <72  N.  T. 
Supp.  581)  reversing  an  Interlocutorj  Judg^ 
ment  of  the  Special  Term  overmllng  a  de> 
mnrrer  to  the  ccmiplalnt,  plaintiff  appeals. 
Aeversed. 

George  H.  Van  Boesen,  for  appellant  Ed- 
ward Hassett,  for  respondent 

BARTLETTT,  J.  It  iB,  of  course,  clear  that 
Interpleader  is  not  the  appropriate  remedy. 
If  the  action  of  Interpleader  Is  brought  un- 
der the  Code  or  the  old  equity  practice,  It  Is 
essential  that  the  plaintiff  should  be  a  mere 
stakeholder,  and  that  the  parties  whose 
claims  are  conflicting  for  the  funds  In  his 
hands  should  be  parties  defendant  That  is 
not  this  case.  Nor  do  I  think  this  case  falls 
'Within  any  of  the  cases  cited  as  authorities 
against  the  maintenance  of  this  action.  It 
is  well  settled  that,  where  the  trust  Instru- 
ment Is  plain  In  its  terms,  and  the  duty  of 
the  trustee  clear,  he  Is  not  Justifled  In  com- 
ing Into  a  court  of  equity  asking  for  instruc- 
tions. It  la  equally  clear  that,  where  he 
Is  called  upon  by  the  nature  of  his  trust  to 
exercise  discretionary  power,  the  court  will 
not  Instruct  him  In  snch  an  emergency.  In 
this  case  the  Delaware  Water  Company,  an 
Ohio  corporation,  made  a  special  deposit  witli 
the  plaiutiCf  trust  company  of  a  certain  sum 
of  money  to  pay  coupons  maturing  a  few 
days  subsequent  to  said  payment  The  effect 
of  that  transaction  was  to  make  the  plain- 
tiff trust  company  a  trustee  for  the  coupon 
holders  whose  claims  were  to  be  paid  out  of 
the  fund  80  deposited.  Before  the  coupons 
were  due,  a  creditor  of  the  Delaware  Wa- 
ter Company  levied  an  attachment  on  said 
moneys  as  the  property  of  a  nonresident  de- 
fendant The  legal  effect  of  that  special  de- 
posit not  only  created  the  plaintiff  trust  com- 
pany a  trustee  for  the  coupon  holders,  but 
it  chang^  the  title  to  said  moneys  from 
the  water  company  to  the  trust  company,  In 
whose  possession  It  constituted  a  trust  fund 
(or  the  benefit  of  coupon  holders  as  cestuls 
qne  trustent.  The  trust  company  adopts  this 
view  of  the  law,  and  In  Its  complaint  ex- 
pressed Its  desire  to  pay  these  coupon  hold- 
era  the  moneys  In  question,  and  asks  a  court 
of  equity  for  Instruction  In  the  pranlses, 
based  on  special  reasons. 

The  complaint  ■  contains  this  allegation: 
"Twelfth.  That  said  coupon  holders  are  very 
numerous,  and  are  unknown  to  plaintiff; 
Etiany  of  them,  as  plaintiff  Is  informed  and 
believes,  residents  of  some  of  the  New  Eng- 
land states,  and  their  coupons  have  been  de- 
posited for  collection  with  banks  and  bank- 


ing bouses  beyond  the  limits  of  the  state  of 
New  York."  This  feature  of  the  case  dis- 
tinguishes It  from  any  of  the  cases  to  which 
we  have  been  referred  In  either  of  the  briefs. 
It  la  stated  In  the  dissenting  opinion  that 
If  the  coupon  holders  were  too  numerous  to 
be  Joined  as  defendants,  certain  of  them 
should  have  been  selected  as  rep  resenting  the 
class.  If  this  practice  exists,  where  it  la 
feasible,  I  am  of  opinion  that  It  would  be 
quite  Impossible  under  the  circumstances  set 
forth  In  the  complaint  I  see  no  reason  why 
the  plaintiff  trust  company  should  be  com- 
pelled In  the  action  between  a  resident  oC 
the  state  of  New  *7ork  and  this  Ohio  corpora- 
tion to  litigate  either  the  validity  of  the  plaln- 
tlCfs  attachment  or  of  the  execution  which 
m&y  follow  if  the  action  results  tn  final  Judg- 
ment That  litigation  might  extend  over  a 
period  of  several  years,  and  meanwhile  the 
coupon  holders  would  be  deprived  of  their 
moneys.  It  would  seem  to  be  a  very  ha  rah 
rule  that  the  trust  company  should  be  com- 
pelled to  pay  out  this  money  on  the  legal  ad- 
vice o^  Its  counsel,  as  It  Is  entitled  to  a  Judg- 
ment of  the  court  ttiat  wlU  protect  It  In  mmk- 
Ing  such  payment 

We  tiave  here  a  case  where  the  trustee 
comes  Into  court  as  the  representative  of 
his  cestuls  que  trustent  residents  of  differ- 
ent states,  and  many  of  them  unknown,  and 
brings  before  the  conrt  as  a  defendant  the 
only  person  claiming  this  fund  In  hostility  to 
the  trust. 

I  am  of  the  opinion  that  the  action  Is  well 
brought  and  that  the  judgment  appealed 
from  should  be  reversed,  and  that  of  fecial 
Term  affirmed,  with  costs. 

GRAY,  J.  I  concur  with  my  Brother 
BARTLETTS  views,  and  I  may  only  add  to 
what  he  says  that  this  Is  a  peculiar  case, 
where  the  facts  differentiate  It  from  cases 
under  the  general  rule  spoken  of  by  Judge 
CULLEN.  The  situation  of  this  trustee  Is 
the  result  of  action  taken  by  the  d^endant 
against  the  trust  fund,  and  Its  primary  lia- 
bility is  actually  Impeded  or  Imperiled  la  its 
discharge  by  reason  thereof. 

CULLEN,  J.  (dissenting).    The  complaint 
alleged  that  the  plaintiff  was  tmstee  under  a 
mortgage  executed  by  a  water  company  In 
the  state  of  Ohio  to  sec  are  the  payment  of 
obtain  conpcm  bonds,  and,  as  such,  assignee 
of  certain  water  rents  rec^vable  by  the  wa- 
ter company;  that  the  water  company  re- 
mitted to  the  plaintiff  certain  moneys,  nearly 
all  of  which  were  the  proceeds  of  snch  water 
rents,  for  the  payment  of  the  coupons  on  said 
bonds,  which  were  then  about  to  fall  due; 
that  before  the  actual  payment  of  the  coif 
pons  to  the  holders  thereof  the  defendant 
brought  an  action  against  the  wat«  companrt 
in  which  he  obtained  a  warrant  of  attadi- 
ment;  that  under  snch  warrant  the  sheriff 
assumed  to  levy  on  said  moneys:  that  an  or 
d^  for  an  examination  of  the  officers  of  said 
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company  was  made,  and  under  It  mch  offlceni 
made  affidavit  of  tbe  circumstances  and  terms 
under  which  the  plalntilT  bad  received  the 
moneys;  that  tbe  holders  of  tbe  coupons, 
vhen  they  fell  due,  demanded  payment  of  tba 
same,  which  tbe  plaintiff  declined  to  pay  on 
account  of  tbe  attachment  In  defendant's 
stUt;  that  the  plaintiff  requested  tbe  defend- 
ant to  bring  suit  against  It  for  the  mon^s, 
with  which  request  the  defendant  refused  to 
comply.  The  details  of  these  matters  are 
related  at  length,  but  are  immaterial  to  the 
disposition  of  tbls  appeal.  The  complaint 
further  declared  that  tbe  coupon  boldera 
alone  were  entitled  to  the  money  so  deposited 
with  tbe  plaintiff.  The  relief  demanded  was 
that  tbe  court  instmct  the  plalntlfF  as  to  its 
duties  as  trustee,  and  whether  It  ought  to  pay 
over  the  moneys  to  the  coupon  holders,  or 
whether  they  are  subject  to  tbe  claim  or  lien 
of  the  defendant.  The  sole  party  defendant 
In  tbe  action  Is  Sutherland,  the  attaching 
creditor.  The  defendant  demurred  on  the 
STonnd  that  tbe  complaint  did  not  state  fiactii 
■iiffl<^t  to  constitute  a  cause  of  action 
against  blm,  and  became  ttaere  was  a  defect 
ot  parties,  in  that  none  ot  tlia  holders  of  said 
coupons  were  parties  defendant  to  the  ac- 
tion. Tbe  Bpedol  Term  oveiTuled  this  de- 
murrer. Tbe  Appellate  Dlrlslon  reversed  the 
Judgment  of  the  Special  Terox,  and  awarded 
final  judgment  on  the  demurrer  to  the  defend- 
ant. 

We  do  not  see  any  theory  oa  which  tbe 
present  action  can  be  successfully  maintain- 
ed. It  cannot  be  upheld  as  an  action  for  In- 
terpleader, for  to  such  an  action  tbe  lival 
claimants  must  be  parties.  If  the  coioran 
bolders  were  too  numerous  to  be  all  Joined  as 
defendants,  certain  of  them  should  have  been 
■elected  aa  r^resentlng  the  class.  The  Judg- 
meat  In  an  action  for  Interpleader,  so  far  as 
It  affects  tbe  plaintiff,  goes  only  to  the  ex- 
tent of  directing  that  the  rival  claimants  in- 
terplead, tbat  the  plaintiff  pay  tbe  fund  In- 
to court,  and  on  such  payment  be  discharged 
from  liability.  On  making  payment  the  plain- 
tiff retires  from  the  action.  No  sneb  Judg- 
nient  could  be  awarded  here,  for  there  would 
be  no  one  left  with  whom  tbe  defendant 
could  contend  for  the  fnnd.  Further,  it  an 
elementary  principle  that  in  an  acttoo  tor  In- 
terpleader the  plaintiff  must  stand  Indiffer- 
ent between  ttie  hostile  claimants,  wlille  in 
tbla  complaint  tbe  plaintiff  champions  tbe 
rights  of  Uie  bondholders.  Pomeroy's  Kqulty 
Jurisprudence,  ||  182D. 

Tbe  main  cmtentlon  of  the  appellant  la 
tbat,  being  a  trustee,  it  was  entitled  to  have 
tbe  validity  of  tbe  defendant's  claim  deter- 
mined by  the  court,  In  order  that  it  might  be 
protected  in  the  discharge  of  its  duties  as 
fiuch  trustee.  Tbe  admlnlstratUm  of  trusts  is 
exclttslrely  of  equitable  eognizanc^  and,  "as 
tru^ees  hold  tbe  legal  title  for.  the  ben^t  of 
third  persons,  and  the  law  forbids  them  from 
making  any  iMrofit  themselves  fnmi  their  man- 
figement  of  or  dealing  with  the  trust  fund,  so 


the  law  protects  them  from  loss  if  they  act 
according  to  law  in  good  faith.  And  in  all 
cases  of  doubt  as  to  what  the  law  Is,  and 
what  their  conduct  ought  to  be  under  It,  they 
are  entitled  to  Instruction  and  direction  from 
the  court"  2  Perry  on  Trusts,  S  476a.  But, 
as  I  understand  tbls  rule,  the  protection 
granted  is  between  the  trustee  and  persons 
claiming  under  the  trust,  not  as  against  stran- 
gers, unless  the  claim  of  such  strangers  be 
of  equitable  cognizance.  Tbe  legal  title  to 
the  trust  estate  is  In  the  trustee,  and  In  Utl- 
gntlons  concerning  tiie  trust  estate  by  or 
against  strangers  to  the  trust  be  stands  tbe 
same  as  any  other  clidmant  ae  owner  of  prop- 
erty. If  the  claims  are  of  legal  character, 
they  must  he  asserted  or  defended  In  a  court 
of  law.  The  adverse  parties  cannot  be  de- 
prived of  their  rights  to  a  trial  at  law  by  the 
fact  that  tbe  trustee  holds  or  claims  the  pro^ 
erty,  not  In  his  own  right,  but  fOr  the  bene- 
fit of  others.  Tbe  reason  that  equity  has  ex- 
clusive Juilsdictlon  over  the  administration 
of  trusts  l8  tbat  tbe  courts  ot  law  look  sc^Iy 
to  the  legal  title,  but  In  claims  by  or  against 
strangers  to  tbe  trust  the  legal  title  la  ordi- 
narily the  only  question  presented.  Doubt- 
less, a  trustee  may  bring  an  action  In  equity 
In  the  nature  of  a  bill  quia  timet  or  of  a  bill 
of  peace  und«  the  same  circumstances  and 
upon  tbe  same  grounds  that  any  other  party 
might  maintain  such  a  suit  But  the  fact 
that  be  Is  a  trustee  gives  him  na  additional 
grounds  of  actltm  in  that  respect  Where  be 
is  threatened  with  claims  or  suits,  he  may  ap- 
ply to  a  court  of  equity  for  instructions  as  to 
his  coursa  in  defending  the  same,  and,  to 
enable  blm  to  get  such  direction,  may  have 
the  prosecution  oi  the  actlona  temporarily 
stayed.  HUl  on  Tmstees.  p.  642,  marg.  Tbe 
object  of  suCb  an  application  Is  to  protect  tbe 
triutee  against  snbsequmt  claims  by  his  ces- 
tui que  trust,  elthor  tbat  he  has  improperly 
defended  the  suit  or  bas  wasted  tbe  estate  In 
the  defense  of  a  case  tlut  should  not  have 
been  defended,  not  to  decide  tbe  suit  itselt 

We  know  of  no  well-«onBldered  antboritj 
f(ff  the  proposltlcm  that  a  comrt  <tf  eqvdty 
will  assume  to  detennine  claims  of  a  legal 
character  against  a  trustee  simply  because 
be  is  such.  In  all  but  one  of  the  cases  cited 
by  the  learned  counsel  for  tbe  respondent 
from  the  courts  in  tbls  country  the  contro- 
versy arose  between  the  trustee  and  bis 
cestui  que  trust  or  between  rival  dalmants 
among  tbe  cestuis  que  trostent.  Hence 
they  bave  no  application  to  tbe  case  before 
us.  Tbe  exception  referred  to  Is  Ooe  v. 
Beck^lth.  81  Barb.  88ft  Tbat  action  was 
brot«ht  by  a  trmtee  against  the  bondhold- 
ers as  a  class  and  ,one  of  tbelr  number,  who 
had  obtabied  an  attachment  In:  an  actkm 
on  other  coupons,  to  determine  whether  the 
moneys  held  by  tbe  plaintiff  were  applica- 
ble to  the  payment  of  tbe  coupons  ot  to 
the  claim  of  tbe  attachment  creditor.  It 
was  held  tbat  tbe  actim  could  be  maintain- 
ed. It  was  a  Special  Texm  decision,  and  Hie 
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gronDd  w  wblch  tt  proceeded  was  that  tlia 
trustee  bad  a  rl|^t  to  apply  to  tbe  court  toe 
InstmctkHi  as  to  Ita  condaet  Tbe  pcopod- 
Hon  la  asinmed  without  diBcuasloii.  It  may, 
taowerer.  be  tbat  in  that  case  tbe  action 
could  be  maintained  as  one  oi  interpleader, 
for  tbe  bondboldCT  were  parties  to  tbe  anlL 
It  would  also  seem  that  the  court  looked 
upon  fhB  deSnidant,  because  be  was  a  hold- 
er cC  IxmdB  and  coupons^  as  claiming  under 
tbe  tmst  If,  bowerer,  tbe  case  la  claimed 
to  be  an  authority  for  the  pn^iosltlon  that 
an  action  In  equity  can  be  maintained 
against  a  party  claiming  in  hostlllly  to  the 
trust  for  the  determination  of  Us  claim,  It 
need  only  be  said  that  neither  principle  nor 
authority  is  found  in  the  oplnkm  fbr  ancb  a 
ruling.  Three  Bngllsh  cases  are  also  cited 
by  the  appellant  to  auppurt  the  action.  TbB 
flrat  hi  Talbot  t.  Radnor.  8  Mylne  &  K.  2B2. 
Thwe  trustees  under  a  will  filed  a  bill  Ua 
tbe  administration  of  tbe/lt  teBtatK«*s  real 
and  personal  estate.  They  made  as  a  party 
to  the  bill  a  claimant  to  part  of  tbe  tes- 
tator's realty,  who  bad  brought  an  action  in 
ejectment  to  recover  tbe  same.  The  Master 
of  tbe  RqUb  held  that  ancb  claimant  was 
PR^>erly  made  a  party,  and  required  him  to 
elect  whether  he  would  proceed  in  hie  eject- 
ment suit  <nr  bare  bis  title  determined  by 
Bucb  Inquiry  as  the  court  might  direct  to 
be  made.  On  tbe  claimant's  election  to  pro- 
ceed in  ejectment,  the  court  required  him  to 
stipulate  to  try  the  cause  at  the  next  aBslzes. 
The  case  doabtless  would  be  an  anthortty 
for  tbe  maintenance  of  the  present  action, 
and  I  cannot  find  any  appeal  was  taken  from 
the  dedsion  of  the  Master  of  the  Bolls. 
But  in  Attorney  General  t.  PortreeTe,  etc., 
of  Avon,  2  New  Rep.  S64,  on  appeal  from  the 
Master  of  the  Rolls  it  was  dlstincUy  held 
that  in  an  action  In  equity  for  tbe  adminis- 
tration of  a  trust  parties  claiming  adversely 
to  the  trust  could  not  be  made  parties  to  the 
suit  .It  was  ibere  said  that  "the  only  ap- 
proach to  an  authority  to  the  contrary  was 
the  case  of  Talbot  t.  Lord  Radnor,  3  Mylne  ft 
K.  262,  which  had  been  constantly  disap- 
proved of  and  never  followed."  Bdgecomb 
T.  Carpenter,  1  Beavan,  171,  is  an  authority 
only  for  tbe  proposition  stated  in  Hill  on 
Trustees  that  actions  at  law  by  hostile  claim- 
ants will  be  temporarily  stayed  pending  in- 
stmctlona  to  the  trustee,  whether  he  shall 
d^end  or  not  In  that  case  there  was  the 
further  element,  apparentiy,  of  bad  faith 
refeired  to  by  tbe  Mastw  of  the  Rolls.  The 
solicitors  for  tbe  trustee  In  his  tfction  to  es- 
tablish the  will  were  also  the  solicitors  fw 
the  heir  at  law  In  the  ejectment  suits  to 
overthrow  It  In  2  Perry  on  Trusts,  928, 
It  Is  stated:  "If  a  third  person  makes  a 
claim,  or  If  he  refuses  to  state  whether  be 
haa  a  claim,  where  the  trustee  has  a  right 
to  know,  the  trustee  may  bring  such  pwson 
before  tbe  court  by  bill;  and.  If  he  claims 
improperly*  or  has  improperly  refused  to  an- 
swer, be  will  b«  ehazged  wltii  the  coati.'* 


Tbe  only  andurUy  giren  (or  flds  propoal* 
tion  la  Be  Prlmrrae^  28  Beavan,  690,  Of  this 
case  it  la  first  to  be  obsored  tbat  it  arose 
undw  the  trustee  acto  .of  10  &  11  Tlct  and 
of  18  ft  14  Vict,  which  gave  tin  court  cer- 
tain summary  Jnrladiction  In  tbe  admlnls- 
tntiOD  of  troBte;  and  tbat  Uw  anMlcatl<m 
was  made  la  both  proceedings,  the  bank- 
ruptey  and  tbe  appointment  of  a  new  tn»- 
tee.  Tbe  iacte  were  these:  A  trustee  un- 
der a  maxriige  settiaoent  had  become  a 
bankrupt  end  been  tranqnrted  for  life  tor 
foiyery.  A  new  trustee  was  appointed,  and. 
In  order,  te  effect  a  trantfer  of  certain  tmst 
fund%  it  was  requlaito  te  have  a  disclaimer 
frmn  tiie  aaslgneai  In  bankruptcy,  wbdch 
th^  refused  to  gi^  though  they,  made  no 
claim  to  tbe  fund.  Tbe  Master  of  the  BoAls 
directed  them  to  make  tiie  dlsdalmer.  As  to 
tbe  qtMStion  of  costs,  be  bdd  tbat  be  bad  no 
poww  nndw  tiie  act  to  award  costs  against 
than.  Tills  case  has  no  application  to  tibe 
one  before  ns.  The  adjudication  in  bank- 
ruptcy created  a  cloud  "on  tbe  title  of  the 
new  trustee  to  the  trust  securitiea.  ami  an 
acti<m  would  have  hem  well  brought  in  eq- 
uity against  tiie  old  trustee  and  his  assignee 
to  remove  tbe  dead  and  to  ^ect  the  trans- 
fer, Tbe  trustee  acte  enabled  the  court  to 
do  the  same  thing  by  summary  appilcatlmo. 
Tbe  case  of  Attorn^  Oraieial  r.  Portreeve, 
etc,  of  Avon  Is  snbseqnoit  to  tbe  other  cases, 
and  I  cannot  find  that  Ito  autilorl^  haa  been 
In  any  way  Impaired.  Therefore  no  solid 
foundatim.  (or  the  plaintiff's  position  Is  to 
be  found  In  the  English  auQiorittes.  If  I 
am  correct  as  to  tbe  general  mle  tiiat  a  per- 
Bcm  claiming  In  hostility  to  the  trust  cannot 
be  made  a  party  to  the  action  for  the  admin- 
istration of  a  trust,  I  can  see  nothing  In  the 
drcumstaoces  of  this  case  to  teke  It  vrithont 
that  rule..  Surely  It  Is  not  the  foct  that  the 
defendant  makes  a  hostile  claim  to  what  tbe 
plaintiff  claims  to  be  a  portion  of  the  trust 
estete,  for  that  la  a  necessary  etem^it  In  all 
cases  of  this  dass.  What,  then,  Is  the  dis- 
Unguisfalng  feature  of  this  particular  case? 
In  fact,  the  present  action,  treated  as  one 
to  obtain  tbe  direction  of  the  court  as  te  the 
administration  of  the  plaintiff's  trust.  Is  as 
fatelly  defective  as  if  regarded  as  an  action 
of  Intopleader,  and  for  the  same  reason 
that  none  of  the  bondht^ders  are  parties  to 
It  To  such  a  salt  the  cestuls  que  truateut 
must  be  partiea,  unless  they  are  so  nnmer- 
ons  as  te  make  that  impossible  or  Incon- 
venient In  which  caae  a  small  number  may 
be  made  defendanto  as  ifnnnsoiitliit  aU 
Perry  on  Trusts,  H  S76,  886. 

As  no  one  contends  tbat  the  plaintiff  has 
stated  a  case  which,  if  it  were  not  a  trustee, 
would  fall  under  tbe  ordinary  grounds  of 
equitable  Intervehticm,  to  remove  a  doud 
upon  titie  or  to  cancel  contracts  or  secnrl- 
ties.  It  is  unnecesHsry  te  discuss  tiie  action 
from  that  point  of  view. 

The  Judgment  appealed  ftora  should  be 
affirmed,  vritta  oosta 
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PABKEB,  a  tnd  (yBBIBN,  3.  (And 
QBAT,  J.,  In  memonndum),  concur  wltli 
BABTX^rCT,  J.  SCAIOHT  and  UABTIN, 
JJ^  concur  irttH  OOtAMS,  J, 

Judgment  rvreraed.  etc 


an  N.  T.  stT> 

PBOFLB  bx  nL  TOWN  OF  00LE8VILLB 
T.  DHLAWABB  &  B.  00. 

(OoQtt  of  Appeals  of  New  York. .  Jan.  29,  lOOft.) 

BJULROADB-QRADB  OROSEIINQS— BXPENSO' 
RXSTORATION  OF  HIOHWAT— VIMD- 
INO  or  COURT. 

1.  The  railroad  law  (Laws  1800,  p.  1088,  c 
C65,  S  13) ,  authorixea  a  railroad  corporation  to 
ehaose  the  grade  ot  any  part  of  ita  road  to 
aroid  accidenta  and  fadlitate  the  nae  of  the 
road.  TIm  gnid*  eroarine  act  (Laws  1897,  p. 
794,  e.  754,  as  ameoded  by  Laws  1898,  p. 

e.  G2d,  i  2,  and  Laws  1899,  p.  770.  c. 
369)*  rdatiag  to  alteratioae  in,  croaaiQgs,  r&- 
qnlni  a  railroad  company  to  carry  across  its 
road,  and  at  Its  own  expense,  any  new  street  or 
highway  that  a  monicipality  may  lay  out,  and 
provides  that  the  railroad  commissioDcav,  when 
the  public  safety  requires  It,  may  compel  an 
attention  In  the  manner  of  snch  crossing;  the 
axpense  to  be  apportioned.  £eld  hot  to  apply 
to  (dianges  made  to  aroid  accidents  and  facili- 
tate the  use  of  the  road,  but  such  change  ts 
coTerned  by  Kaihx>ad  Law  1850,  ^  224,  c  140, 
1  28,  sobd.  re-enacted  in  the  Railroad  Law 
1880,  p.  1087,  c  565, 1 11,  requiring  the  railroad 
company,  at  Its  own  expense,  to  restore  the 
highway  to  its  former  state,  or  to  such  state  as 
not  to  hsTe  unnecessarily  unpaired  its  useful- 
ness. 

2.  While  a  railway  company  may  carry  the 
Mghway  over  or  under  its  tracl^  In  Its  discretion, 
BobJect  to  Its  doty  to  restore  the  highway  to 
such  a  state  as  not  to  impair  Its  nsefnmeBS,  the 
company  cannot  be  said  to  have  restored  the 
highway  to  sudi  a  state  as  not  to  have  unneces- 
sarily unpaired  Its  use,  where  the  restoration 
Berioasly  affects  its  ose,  though  It  may  fae  prae* 
tieaUe  to  us«  It,  while  by  restoration  In  an- 
other manner  the  use  woold  be  wholly  unim- 
paired. 

8.  Where  tfie  trial  conrt  has  found,  on  man- 
damus to  compel  a  railroad  company  to  restore 
a  highway  to  its  former  state,  or  ftich  a  state  as 

not  to  unnecessarily  Impair  its  usefulness,  by 
the  construction  of  aa  underground  crossing, 
tliat  it  was  not  "conTinced  that  the  highway 
could  be  restored  to  a  raasouahle  state  of  use- 
fnlneea  only  by  the  con Bt ruction  of  an  under- 
crossing,"  which  is  equiTalent  to  a  finding  that 
it  could  be  restored  'to  a  state  as  not  to  have 
nnnecesBarlly  Impaired  Its  usefulness,"  such 
finding,  when  affirmed  by  the  Appellate  DItI- 
aiou.  and  supported  by  some  eTidence,  la  concln- 
■iTe  upon  the  Court  of  Appeals. 

Appeal  teim  Snpreme  Oourt,  AiKWllate  Di- 
vision, Third  Department. 

AppUcatiott  br  the  people,  on  the  relation 
at  tile  town  of  Colearllle,  for  a  writ  of  man- 
damiu  against  the  D^ware  ft  Hudson  Oom- 
PCU17.  Vtom  an  order  of  the  Appellate  Dlvt- 
■km  (81  N.  T.  Sopp.  478),  aflBrmlng  an  order 
of  the  Special  Term  granting  a  peremptxny 
writ  requiring  defendant  to  restore  a  certain 
Ughwar,  wbere  crossed  by  the  railroad,  or 
to  Bocb  a  cmdltion  as  not  to  nnnecessarliy 
Impair  Its  nsefolnesa,  r^tw  appealed,  in 
tliat  the  order  did  not  require  respondent 
to  make  an  nndergrcnmd  crossing.  AfQnned. 


A.  D.  Wales*  for  ^pdUant  Lewis  B.  Oszr, 
for  respondent. 

CnUJBSm,  J.  Fw  more  llian  20  years  prior 
to  the  year  ISOO  the  respondent  railroad  com- 
pany bad  operated  a  steam  rallniad  tiuoogh 
the  town  of  ColesTlll^  in  Broimie  coon^,  In- 
tersectinf  a  cntain  highway  tai  that  town. 
As  originally  bollt;  the  railroad  crossed  the 
lilghway  on  grades  bat  the  highway  was 
raised  some  feet  to  bring  It  to  the  level  of  the 
railroad.  In  September,  1900,  the  respond- 
ent, for  the  potpooe  of  ImproTlng  its  road- 
bed, and  for  the  better  operation  of  its  rail- 
road, raised  the  grade  of  the  railroad  at  the 
Intersection  of  the  highway  0%  feet  There- 
upon the  r^tw  bronght  en  actkm  In  the  fin- 
preme  Conrt  to  restrain  the  respondent  from 
raising  each  grade  unless  It  should  construe^ 
an  undercroasing  for  the  highway.  A  tem- 
porary injunction  was  granted  in  the  acttcm. 
Then  the  respondent,  under  section  62  of  the 
railroad  law  (Laws  1897,  p.  796,  c.  752),  ap- 
plied to  the  board  ot  railroad  commissioners 
to  change  tlie  tilghway  crosetng  in  qnestlmi 
from  a  grade  crossing  to  an  undergrade  croas- 
ing.  Under  the  proTislonB  of  this  section, 
the  cost  ot  any  (diange  would  be  apportioned 
between  the  nUroad  company  and  the  put)- 
11c;  one-half  of  the  expense  tailing  on  the 
railroad  company,  one-qoarter  on  the  state, 
and  one-qoarter  on  the  town.  The  relator 
resisted  tlie  an^lcation;  OMitendliig  that  a 
change  of  the  crossing  under  this  section 
could  be  directed  by  the  railroad  oommls- 
aioners,  and  a  share  of  the  cost  thereof  im- 
posed, on  tt»  town,  only  when  public  safety 
Fequlred  the  alteration,  not  when  the  alt^- 
tion  was  made  by  the  company  for  the  Im- 
proven^t  of  ito  railroad  In  ttils  claim  the 
comndaalonwa  seem  to  hsTe  acquiesced,  for 
they  denied  the  application.  During  the  pen- 
dency of  this  proceeding,  the  respondent,  the 
defmdant  In  the  equity  action  (which  stlil 
remains  untried),  was  partially  relieved  from 
the  effect  of  the  injunction  by  a  stipulation 
between  the  parties  that  any  crossing  which 
might  be  put  in  by  the  defendant,  excq^t  an 
undergrade  crosstog,  sliould  be  deemed  tem- 
porary, and  should  not  affect  the  righte  of 
either  party.  The  Intention  of  this  stipula- 
tion was  to  permit  the  railroad  company  to 
construe^  without  violating  the  Injunction, 
a  crossing  other  than  undergrade^  provided 
that  sn^  crossing  should  be  deemed  only  a 
temporary  expedient  Acting  on  this,  the  re- 
qwndent  raised  the  highway  to  the  new 
grade  of  the  railroad.  Snbsequently  the  re- 
lator applied  for  a  witt  of  mandamus  to  com- 
pel fh»  respondent  to  restore  the  highway 
to  Iti  former  state,  ot  such  state  as  not  to 
have  unnecessarily  impaired  ite  usefuhiess, 
by  the  construction  of  an  undergrade  cross- 
ing. An  altranative  writ  was  issued,  to 
which  the  respondent  made  return.  Upon  a 
trial  of  the  issues  the  court  found  that  the 
respondmt  had  nnnecessarily  Unpaired  the 
usefulness  of  the  highway  by  raising  the 
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of  the  nflnwd,  bvt  It  also  found  that 
It  was  not  conTlnced  Uiat  the  blghway  conid 
be  restored  to  a  reasonable  state  of  nsefol- 
ness  only  by  the  construction  of  an  under* 
crossing.  It  ordered  that  a  mandamus  Issue, 
requiring  the  respondent  "to  restore  the  high- 
way at  the  crossing  to  its  former  state,  or 
such  state  as  not  to  have  unnecessarily  Im- 
paired its  usefulness."  The  relator  appealed 
from  this  final  order  because  it  did  m>t  re* 
quire  re^ndent  to  make  an  undergrade 
crossing.  The  order  was  affirmed  by  the  Ap* 
pellate  Division  (Si  App.  Dir.  S3S.  81  N.  Y. 
Snpp.  478),  and  from  the  Judgment  of  that 
court  tUs  appeal  is  tafc«i. 

While  the  disposition  of  this  appeal  le  nee* 
essarlty  controUed  by  a  finding  ct  fact  made 
by  the  trial  court,  the  claims  of  the  respec- 
tlTe  parties  as  to  the  scope  and  effect  of 
chapter  754^  p.  794,  of  the  Laws  of  1887, 
amending  the  railroad  law,  and  commonly 
known  as  the  "Grade  Crossing  Act,"  are  in 
such  conflict  and  the  learned  courts  below 
seem  to  have  so  mlsconstmed  the  opinion 
of  this  court  in  People  ex  rel.  01^  of  Niag- 
ara Falls  T.  N.  X.  0.  &  H.  R.  B.  Co..  168 
N.  Y.  410,  S8  N.  D.  166^  that  we  feel  re- 
quired to  state  our  Judgment  on  those  matr 
tors.  The  great  utent  of  the  railroads  in 
this  state  was  constructed  long  ^or  to  the 
enactment  of  any  general  law  on  the  subject 
of  grade  crossings.  Except  where  special 
charters  were  granted,  rallroada  were  built 
under  the  proTlsions  of  the  general  act  of 
ISSO,  p.  211,  c.  140,  Butwtantially  reproduced 
In  the  present  railroad  law.  That  statnto 
authorized  a  railroad  company  formed  under 
it  to  construct  its  road  aa»}BS,  alons^  or  upon 
any  b^bway;  upon  dty  streets  with  era- 
sent  of  the  municipality;  and  iqxni  othw 
highways,  after  the  amendment  ctf  tbe  year 
1864,  upon  obtaining  an  inder  to  that  effect 
from  the  Supreme  Court  of  the  district  in 
which  the  highway  was  situated.  But  the 
company  was  required  to  restore  the  high- 
way '"to  Its  former  state  or  to  such  state 
as  not  to  bare  nnnecesaarily  impaired  its  use- 
fulneas."  Railroad  Law,  |  4,  subd.  4,  and 
section  11  (Laws  1880,  pp.  1064. 1087,  c.  B65). 
The  grade  crossing  act  provides  for  three 
separate  cases  In  which  action  is  to  be  had 
by  the  board  of  ralbnad  commlteloners: 
First  Section  60  deals  with  the  case  of  a 
new  steam  railroad  crossing  existing  high- 
ways. The  manner  of  su^  croaiing  must 
be  determined  by  that  board.  Second.  Sec^ 
tlon  61  deals  with  the  case  ot  a  new  street 
or  highway  being  laid  out  acnns  an  existing 
steam  railroad.  Then,  als<^  the  manner  oC 
crossing  must  be  determined  by  the  railroad 
commissioners.  Prior  to  the  statute  under  dis- 
cussion, by  the  provIMons  of  chapter  p.  86, 
of  the  Laws  of  1853;  a  railroad  omipany  was 
required  to  carry  across  Ito  road,  and  at  Its 
own  npense,  any  new  street  or  highway 
that  a  mnnldpallty  might  lay  out  Albany 
Northern  B.  Co.  v.  Brownell,  24  N.  Y.  84fi. 
It  Is  the  statute  of  1868  that  this  court  hekU 


throng  Parlc»,  O.  J.,  In  People  ex  City 
of  Niagara  FaUs  v.  N.  T.  O.  ft  H.  B.  B.  Co.» 
supra,  to-  have  been  repealed  by  section  61 
of  the  grade  crossing  act,  but  there  Is  no 
warrant  In  the  opinion  there  rendered  for  the 
proposition  that  the  section  affects  any  but 
new  his^ways.  Third.  Section  62  deals  with 
the  case  of  existing  grade  crossings,  and  Is 
the  only  section  relating  to  that  subject.  But 
tt  deals  with  such  crossings  only  to  a  limited 
extent  It  provides  that  the  municipal  ao* 
tborities  or  the  railroad  company  may  peti- 
tion the  boari  of  railroad  commissioners  for 
the  ctoeing  or  discontinnance  of  a  grade 
crossing,  "alleging  that  public  safety  re- 
quires an  alteration  in  the  manner  of  such 
crossing."  In  which  event  the  expense  of  the 
change  Is  to  be  apportioned.  But  on  no 
other  gronnd  Is  the  board  given  Jurisdiction 
to  order  a  change  In  the  crossing.  By  sec- 
tion 13  of  the  railroad  law  (Laws  1890,  p. 
1088,  c.  S65),  a  railroad  corporation  may 
change  the  ff^ade  of  any  part  of  its  road  as 
It  may  deem  necessary  to  avoid  accidents  and 
to  facilitate  the  use  of  the  road.  If  the  ex- 
excise  of  this  power  affects  a  highway  crms- 
lug,  the  case  does  not  fall  wltbln  eectiozi  62 
of  the  grade  crossing  law  (Laws  1897,  p. 
796.  c.  15i)^  but  the  obligation  resting  on  the 
corporation  Is  that  prescribed  by  the  old  law 
—1.  e.,  to  restore  the  highway  as  far  as  pne- 
ticable— and  of  such  restoration  the  corpora- 
tion must  bear  the  »pense.  This  duty  can 
be  enforced  by  mandamus,  and  the  town  is 
a  proper  relator.  People  ex  ret  Greoi  r. 
Dutchess  &  Columbia  B.  Co.,  58  N.  Y.  152. 
It  is  true  that  as  the  statute  dU%cte  the  high- 
way to  be  carried  over  or  under  the  tracl^ 
"as  may  be  found  most  expedient,"  the  elec- 
tion is  with  the  company*  People  t.  N.  Y. 
O.  ft  H.  B.  B.  Co.,  74  N.  Y.  302.  But  the 
exercise  of  such  election  Is  qualified  by  the 
obligation  to  restore  the  highway  to  Ita  for- 
mer states  or  to  such  a  state  as  not  to  hare 
unnecessarily  Impaired  ita  naefolneas.  Cbief 
Judge  ■  Church,  in  the  last  case  idted,  said 
that  If  a  ease  were  presented  where  It  U 
impracticable  to  restore  a  highway  to  any 
reas6nable  state  of  usefulness  by  a  pardco* 
lar  mode  of  crossing,  that  mode  would  not 
perhaps,  be  permitted.  Though  undoubtedly 
a  large  measure  of  discretion  reste  with  the 
railroad  company,  still.  If  tt  be  made  to  ap- 
pear that  the  restoration  of  the  highway,  in 
one  manner  seriously  aftecta  ito  ose^  though 
it  still  rranalns  practical^  to  use  It  while 
by  restoration  in  another  manner  the  use 
would  be  wholly  unimpaired,  we  do  not  see 
how  the  company,  in  adcqptlng  the  first 
method,  can  be  said  to  have  restored  the 
hitfbway  to  such  a  state- as  not  to  have  uih 
necessarily  impaired  ita  use. 

In  the  present  case  the  learned  txlal  Judge 
has  found  that  be  **waB  not  convinced  that 
the  highway  could  be  restored  to  ■  reaaonch 
ble  state  ot  nsefolneas  only  the  constroe- 
tSoa  of  an  undercrossing.**  We  r^rd  the 
term  *^8onable  state"  as  equivalent  to  **a 
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state  as  not  to  have  unaecessarily  Impaired 
Us  usefulness."  Though  the  aCBrmance  by 
the  Appellate  Division  was  cot  unanimous, 
the  flndiug  i»  conclusive  on  this  court,  unless 
It  Is  entirely  devoid  of  support  In  the  evi- 
dence. While  the  evidence  would  have  am- 
ply Justified  a  finding  that  the  restoration  of 
the  highway  could  only  be  properly  effected 
by  an  undercrosslng,  there  was  testimony  giv- 
en by  an  expert  that  a  safe  and  proper  cross- 
ing could  be  made  on  grade.  The  finding  of 
Cact  is  therefore  controlling,  and  the  order 
appealed  from  must  be  affirmed,  with  costs. 

PARKER,  C.  J.,  and  BARTLETT,  MAR- 
TIN, VANN.  and  WERNER,  JJ«  concur. 
GRAY.  J.,  absent 

Order  affirmed. 


(«B  Ohio  St  tm 

LAKE  SHORB  &  H.  S.  RT.  Oa  t. 

LIIDTKE. 
(Supreme  Court  of  Ohio.   Jan.  5,  ^904.) 

RAIX«ROA.DS~rENGES— SUFFICIBNCT— B07  ON 
TRACK-PROXIMATE  CAUSB. 

1.  The  fence  required  by  sectioa  3324,  Rev. 
St.  1802,  is  one  enffident  to  turn  stock,  and  'said 
section  does  not  require  railroad  companies  to 
fence  against  persons, 

2.  What  was  the  proximate  cause  of  an  in- 
jory,  is  usually  a  mixed  queatiou  of  law  and 
fact;  bat,  where  the  controlling  facta  are  con- 
ceded or  found,  it  is  a  question  of  law  for  the 
court. 

3.  A  boy  of  six  years  of  age,  having  passed 
with  several  of  his  companions,  through  an  open- 
ing iu  a  wire  fence  inclosing  a  railroad,  sat  down 
away  from  the  tracks,  in  a  place  of  safety, 
then  soddenly  arose  and  ran  across  one  track 
to  another,  upon  which  a  freight  train  was  pass- 
log,  and  in  attempting  to  grab  or  toucfa  a  pass- 
ing car,  slipped  and  fell,  and  got  his  leg  under  a 
wheel,  and  it  was  crashed.  Held,  that  the  open- 
ing In  the  fence  was  not  the  jmiximate  caose 
of  the  injury. 

(Syllabns  by  thft  Oonrt) 

EbTor  to  <3rcult  Oonrt,  Erie  Connty. 

Action  by  Eddie  LUdtke,  by  bis  fatter. 
Edward  LUdtke,  against  the  Lake  Shore 
&  Michigan  Southern  Railway  Company. 
From  ■  Judgment  of  the  drctilt  court  revers- 
ing a  Judgment  tor  plaintiff,  defendant 
lirlngs  »ror.  Reversed. 

The  petition  of  tbe  said  Eddie  LUdtke, 
plaintiff  In  the  conrt  of  common  pleas,  la  as 
follows,  omitting  tlie  caption,  tignatur^  and 
verification: 

"The  plaintiff  says:  That  he  Is  an  infant 
under  the  age  of  twenty-one  years,  and  brings 
this  action  by  his  father,  Edward  LUdtke.  his 
next  friend.  The  defendant  la  a  railroad 
corporation  organized  and  operating  a  rail- 
road running  through  the  city  of  Sanduslcy, 
Erie  county,  Ohio,  and  having  control  and 
management  of  the  same.  That  tbe  defend- 
ant's railroad  and  right  of  way  runs  neariy 
east  and  west  through  the  city  of  Sandusky, 
Rrie  coonty,  Obla  That  tbe  Une  of  tbe  defend* 
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ant's  lands,  right  of  way,  and  main  railroad 
tracks  runs  by  and  is  located  In  front  of  and 
near,  the  south  end  of  Clinton  street  in  said 
city.  That  the  defendant  was  by  law  re- 
quired to  construct  and  maintain  a  good  and 
sufficient  fence  along  tbe  lines, of  Its  lands 
of  Its  said  right  of  way  and  said  railroad 
track.  That  along  the  north  line  of  the  lands 
of  said  defendant  and  along  the  north  side 
of  said  defendant's  road  and  right  of  way. 
In  front  of  and  near  the  south  end  of  Clin- 
ton street  in  said  dty,  the  defendant  many 
years  ago  constructed  or  caused  to  be  con- 
structed a  fence.  That  for  one  year  and 
more  prior  to  the  16th  day  of  August,  1000, 
the  defendant  negligently  permitted  said 
fence  to  become  and  remain  badly  out  of  re- 
pair, and  insufficient  to  such  an  extent  that 
a  section  of  said  fence— the  distance  between 
two  posts— in  front  of  and  near  the  south  end 
of  Clinton  street  in  said  city  was  broken 
down,  open,  and  unobstructed,  and  persons 
had  been  accustomed  for  one  year  and  more 
prior  to  the  date  above  named  to  pass  onto 
and  from  said  defendant's  right  of  way  and 
railroad  tracks  through  said  fence  where  the 
same  was  broken  down,  unobstructed,  and 
out  of  repair  as  aforesaid.  That  for  one 
year  and  more  prior  to  the  date  above  nam- 
ed the  defendant  had  knowledge  that  said 
fence  was  out  of  repair  In  the  manner  afore- 
said, and  had  knowledge  that  for  more  than 
one  year  prior  to  the  date  last  named  per* 
sons  were  accustomed  to  pass  onto  and  from 
said  right  of  way,  and  said  railroad  track 
through  said  fence  where  the  same  was  in- 
sufficient and  out  of  repair  as  aforesaid. 
That  on  said  16th  day  of  August.  1900.  a 
train  of  the  defendant  consisting  of  engine 
and  cars,  was  negligently  run  over  said  right 
of  way  and  said  raUroad  track  at  tbe  place 
herein  before  mentioned,  to  wit,  In  front  of 
and  near  tbe  south  end  of  Clinton  street, 
at  a  very  dangerous  and  high  rate  of  speed, 
to  wit,  more  than  six  miles  per  hour,  in  vio- 
lation of  tbe  ordinances  of  the  city  of  San- 
dusky. That  tbe  bell  was  not  rung  nor  the 
whistle  blown  on  said  engine  at  or  near  the 
south  end  of  aald  Clinton  street  when  said 
train  was  approaching  tbe  same,  although 
the  defOndant.  Its  servants  and  agents  em- 
ployed in  the  running  of  Its  said  trains,  knew, 
and  bad  known  for  more  than  one  year  prior 
to  tbe  16tb  day  of  Anguat.  1900,  that  said 
fence  was  badly  out  of  repair  as  aforesaid, 
and  that  persona  were  accustomed  to  enter 
upon  said  raUroad  track  and  right  of  way 
through  ttie  same  where  the  same  was  In- 
sufficient and  out  of  repair  aa  aforesaid,  and 
that  by  reastm  thereof  it  yna  very  dangerous 
to  ran  said  train  on  said  track  at  said  point 
at  such  a  high  rate  of  speed  witboat  blowing 
the  whistle  and  ringing  the  beU.  That  tbe 
defendant  negligently  failed  to  have  any 
watchman  or  otber  person  at  aald  point  to 
look  oiit  for  or  give  warning  to  persona,  es- 
pecially diUdren,  about  to  go  upon  aidd  rail- 
road, and  negligently  tailed  to  bave  any  con- 
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trlTaace  at  or  near  the  point  named  to  give 
the  alarm  or  warn,lng  to  persons  in  tlie  vicini- 
ty of  said  track  and  about  to  go  upon  the 
same  of  the  approach  of  trains,  although  the 
south  part  of  said  OUnton  street  and  vicini- 
ty was  and  Is  thickly  settled  and  inhabited, 
and  a  great  number  of  small  children  of  ten- 
der years  and  immature  Judgment  and  ex- 
perience reside  there;  all  of  which  the  de- 
fendant well  knew,  and  had  known  for  more 
than  one  year  prior  to  the  date  hereinbefore 
mentioned.  That  on  the  16th  day  of  August, 
1900,  the  plaintiff,  a  child  of  six  years  of  age, 
wandered,  strayed,  and  went  upon  said  rail- 
road track  when  said  train  was  passing  over 
the  same,  through  said  defective  and  insoffi- 
dent  fence  as  aforesaid,  and  was  run  over 
by  said  train,  and  one  of  bis  legs,  a  short 
distance  below  the  knee,  was  cut  off,  and  he 
was  otherwise  severely  bruised  and  injured. 
That  the  injuries  sustained  by  the  plaintiff 
as  aforesaid  are  due  entirely  to  the  negli- 
gence of  the  defendant  as  hereinbefore  stat- 
ed, and  would  not  have  happened  were  it  not 
tta  the  negligence  of  said  defendant  That 
the  injory  so  caused  and  sustained  by  the 
plaintiff  caused  him  to  be  confined  to  bis  bed 
for  a  long  period  of  time,  to  suffer  Intense 
pain,  and  to  Incur  great  expense  for  medical 
aid  and  attendance,  and  to  undergo  painful 
aurgical  operations,  and  that  by  reason  of 
said  injuries  he  will  be  forever  crippled  and 
disabled.  Wherefore  plaintiff  says  he  has 
sustained  damages  by  reason  of  said  Injuries 
so  caused  by  the  defendant  the  sum  of  twen- 
ty-five thousand  dollars  (|28,000),  for  which 
snm  he  asks  Judgment" 

The  answer  of  the  railway  company  is  as 
follows,  omitting  caption,  signature,  and  ver- 
ification: 

"Defendant  admits  that  It  Is  a  corporation 
dnly  organized  and  existing  noder  the  laws 
of  the  state  of  Ohio,  as  tn  the  petition  alleg- 
ed, and  that  its  railroad  passes  through  the 
city  of  Sandusky,  Ohio,  and  that  the  south 
end  of  Clinton  street  la  near  the  north  line 
of  its  right  of  way.  It  admits  that  a  train 
consisting  of  an  engine  and  cars  passed  ova* 
Its  railway  upon  the  16th  of  August  1900, 
and  that  said  Eddie  Llldtke  was  Injured  up- 
on said  date.  And,  further  answering,  de- 
nies each  and  every  allegation,  statement 
and  averment  In  said  petition  contained  not 
herein  expressly  admitted  to  be  true. 

"Second  Defense.  And.  furth^  answering, 
and  by  way  of  a  second  defense  to  petition 
of  plaintiff  filed  herein,  defendant  says  that 
said  accident  by  which  £)ddle  Llldtke  was 
injured  was  brought  about  and  cauaed  by 
carelessness,  negligence,  default  and  want 
of  care  of  said  Eddie  lildtke,  bis  parents, 
guardians,  and  those  having  him  In  charge, 
and  not  by  any  fault  negligence,  default 
or  want  of  care  upon  the  part  of  defendant 
its  servants,  agents,  or  employes. 

"Wherefore  defendant  prays  that  having 
fully  answered,  it  may  go  hence  without  day, 
and  recorer  it§  costs  bo^n.** 


The  reply  is,  in  legal  effect  a  general  de- 
nial of  the  answer,  except  in  so  far  as  It  ad- 
mits some  of  the  averments  of  the  petition. 

The  cause  was  tried  upon  the  plefidine* 
and  evidence,  and  at  the  close  of  the  plain- 
tiff's evidence,  the  Jury  having  viewied  tlie 
premises,  the  court,  on  motion  of  defendant 
below,  arrested  the  cause  from  the  Jury,  suod 
rendered  Judgment  In  favor  of  the  railway 
company,  A  motion  for  a  new  trial  was 
made  by  the  plaintiff,  and  overruled  by  the 
court,  and  prop^  exertions  saved.  The  cir- 
cuit court  reversed  the  Judgment,  and  re- 
manded the  cause  tm  a  new  trial.  There- 
upon the  railway  company  filed  its  petition 
in  erra-  In  this  court,  seeking  to  reverse  ttie 
Judgment  of  the  drcult  court,  and  for  an 
affirmance  of  the  court  of  common  pleas. 

Qeo.  EL  Belter,  George  a  Greene,  and 
Frank  J.  Jerome  for  plaintiff  in  error.  SL 
B.  Kli^  and  John  F.  IfcCryBtal,  Av  dafiend- 
ant  In  «mir.  ■ 

BURKET,  0.  J.  (after  stating  the  f&cCs). 
Counsel  <or  defendant  In  error  makes  the 
lowing  statement  of  facts  In  Iila  brlaC:, 

'•Facts. 

*7be  testimony  shows  that  the  Lake  Shim 
&  Michigan  Southern  Railway  Company  rana 
through  the  city  of  Sandusky  tn  a  substan- 
tially east  and  west  direction;  tliat  about 
400  feet  east  of  Camp  street  is  tbe  Lake 
Shore  &  Michigan  Southern  passmger  sta- 
tion, and  Its  freight  depot  Is  some  distance 
farther  east;  that  Camp  street  running  nortb 
and  soutli,  crosses  the  Lake  Shore  A  lOctai- 
gan  Southern  Railway  tracks;  that  no  other 
street  does  cross  the  tracks  west  of  Camp 
street  until  Mills  street  Is  reached,  which  Is 
1,98S  feet  west  of  Camp  street  Betwe«i 
Camp  street  and  Mills  street  are  the  streets 
of.  In  the  order  named  from  east  to  west, 
Pearl,  Clinton,  Harrison,  and  Putnam.  None 
of  these  cross  the  railway  company's  ri^t 
of  way.  Clinton  street  running  north  and 
south.  Is  sixty-six  feet  wide,  and  runs  to  the 
north  line  of  the  railway  company's  right  of 
way.   In  the  vicinity  of  Clinton  street  and 
In  this  section,  there  are  a  good  many  booses, 
and  a  great  many  people  live  there^   It  Is 
quite  thickly  setUed.  The  plaintiff,  at  the 
time  of  his  injury,  lived  with  hla  parents  and 
brothers  and  sisters  at  number  903  CUnhm 
street  which  was  one  square  and  the  sec- 
ond house  In  the  second  square  from  the  rail- 
road. The  plaintiffs  father  and  older  broth- 
er  were  conunon  laborers.   Ida,  his  Blstxr. 
was  thirteen  years  of  age  at  the  time  of  the 
accident;  Otto,  bis  brother,  was  eight;  and 
Eddie,  the  plaintiff,  was  six  on  the  11^  day 
of  April,  1900.   A  neighbor  liad  been  injured 
while  working,  and  Mrs.  Uldtke,  after  eat- 
ing breakfast  and  leaving  the  children  at  the 
table,  went  over  to  find  out  what  was  the 
matter.  This  was  abont  8  o'clock,  sun  time. 
The  mother  left  these  children  at  the  break- 
fast tabto  when  she  went  away.   Sbs  told 
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them  to  stay  the  hoaaft.  Wlille  Bbe  iras 
gone,  Ida  and  her  brothw  Otto  went  out  Into 
Clinton  street  and  up  -tovuds  Qie  raUnNid 
to  play  with  Home  children  than,  end  Bddle 
came  oat  afterwards  and  Joined  them.  While 
thcv^  were  np  there,  aome  of  tiw  ofii«r  chfl- 
dm  proposed  to  go  over  actow  tiie  track, 
where  tbere  waa  a  ooal  chute,  titoi  known 
aa  the  Take  Ikde  and  Westam  ooal  idtnte.' 
The  children  had  a  basket,  and  the  older 
<Hie8,  Uududlng  this  brother  and  sister,  went 
acnaa  the  tracks,  leaving  Eddie  ploying  with 
aome  amall  chlldroi  and  a  little  ^ireas  wag- 
im  ncHth  of'tbe  right  of  way.  1%ere  bad 
been  kdA  was  a  fence  along  that  line  ot  the 
right  ot  way  across  Clinton  stzeet,  and  ex* 
tmdlng  all-  the  way  fnmi  Damp  street  to 
Uilla  street;  but  near  the  center  of  OUntm 
atveet  this  fence  had  been  broken  down  or 
cut  away.  It  was  made  of  wlrea  numing 
hccicontally  and  perpendlcolarlyr  and  tiieae 
had  been  cat  near  one  of  the  fence  posts 
and  swong  or  bent  back,  leaTtng  an  opening 
from  tiie  ground  up  to  the  top  wire,  which 
waa  not  connected  wltii  tbe  others,  and  was 
left  im  tile  poats.  This  oi>enbig  waa  about 
Biz  feet  In  width  and  about  the  aame  h^bt 
above  the  bottom  of  a  path  worn  In  tbe 
atreet  TUa  evening  bad  been  used  by  all 
who  bad  occasion  to  cross  the  track,  and  es- 
pecfally  by  railroad  employAi,  for  a  long  time. 
The  children  idcked  up  coal  on  the  ground, 
and  filled  a  small  basket,  and  carried  It  across 
tbe  track,  and  put  It  tn  the  express  wagon. 
Eddie  remained  with  the  other  little  children, 
playing  hi  the  street  Bddie  did  not  cross 
tbe  railroad  track  with  his  oldo'^broth^  and 
Biater,  but  after  they  bad  come  back  and 
were  playing  about  Bddle  ran  throi^b  the 
fipening  in  the  fence  and  up  near  tbe  track, 
and  the  sister  ran  after  liim.  They  stopped 
when  they  came  to  the  embankment  which 
is  aeveral  feet  high  at  this  point,  and  sat 
down,  80  the  witness  Ida  testifies,  when  Ed- 
die Jumped  up  and  ran  up  to  the  track,  cross- 
ing one  track  to  the  other  track.  A  freight 
train  waa  going  west,  which  attracted  his 
attention,  and  he  evidently  ran  up  and  tried 
to  grab  a  car  or  touch  it  as  it  passed,  when 
In  aome  way  he  slipped  or  fell  and  got  his 
teg  undw  the  wheel. 

"Here,  let  me  say,  there  is  no  evidence  to 
aastain  the  statement  In  brief  for  the  plain* 
tiff  in  error  that  Eddie,  the  defendant  In 
error,  went  there  to  pick  up  coal;  on  the  con- 
trary, the  evidence  Is  that  his  oldw  broths 
and  sister  went  together,  and  left  him  in  the 
lioQse,  bat  that  he  followed  them  out;  but  he 
remained  on  the  north  side  of  the  track— that 
Js,  the  aide  towards  his  home— while  Ida  and 
Otto  went  across  tbe  track  and  picked  up, 
not  several  baskets,  but  one,  and  brought  It 
acroaa,  and  set  It  in  the  express  wagon.'  It 
vras  a  basket  perhaps  twelve  inches  long  and 
six  or  ^ht  inches  vrlde,  and  tbe  coal  they 
^ot  vras  loose  coal  lying  on  the  groimd— a 
common  and  usual  thing,  and  which  does  not 
warrant  the  heated  statemento  that  Eddie 


was  oat  tiiere  stealing  coaL  It  waa  coal  that 
any  one  who  saw  might  pick  up  and  carry 
away,  and  nobody  objected  to  it  If  tbe 
chUdrai  of  flieae  poor  people  did  not  get  It 
the  railroad  employee  did,  or  their  children, 
and  no  one  objected  to  thetr  idcUng  up  this 
ooal. 

'Again,  in  plaintlfl^  brief  Is  the  statement 
ttiat  the  tmce  was  admitted  to  be  a  suitable 
one,  and  the  mly  defect  was  a  hide  which 
the  railway  company  had  not  repaired.  It  Is 
claimed  by  us  that  the  fence  where  main- 
tained and  kept  up  was  suitable,  but  it  was 
not  BQltable  at  the  place  where  this  opening 
was,  which  was  not  a  small  hole  In  the  fence, 
but'  an  opening  that  permitted  men  ot  ordi- 
nary height  to  travel  throuj^  backwards  and 
fwwards,  wlthont-any  difficulty;  an  opening 
through  which.  If  it  had  beea  necessary,  a 
team  of  horses  and  wagon  could  have  hem 
driven  without  any  difficult  whatever.  No 
negligence  Is  claimed  -for  the  mannw  In 
which  the  train  was  run." 

Much  of  this  statement  of  fhcto  Is  Imma 
terlal,  but  the  v^Ie  Is  hoe  given,  so  lhat 
defendant  In  error  may  have  the  full  benefit 
of  all  he  claims.  Tbe  record  (kies  not  dis- 
pose that  any  fact  was  proved  favorable  to 
the  defendant  In  error  which  Is  not  Included 
in  tills  stotan^t  of  focts  by  hla  able  coun- 
sel,  and  therefore  this  statement,  as  to  hloi, 
must  be  taken  as  the  conceded  fiicts  of  his 
case. 

Upon  the  petition,  and  this  statement  of 
conceded  facts,  the  question  as  to  the  proper 
construction  of  section  S324,  Rev.  St  1892, 
arises,  and  the  further  question  as  to  wheth- 
er the  defect  in  the  fence  was  the  direct  or 
proximate  cause  of  the  Injury  to  the  boy. 
So  much  of  said  section  8324  as  la  applicable 
here,  reads  as  follows:  "A  company  or  per^ 
son  having  control  or  management  of  a  rail- 
road Bhall  construct  or  cause  to  be  construct- 
ed, and  maintain  In  good  repair  on  each  aide 
of  such  road,  along  the  line  of  the  lands  of 
the  company  owning  or  operating  the  same, 
a  fence  sufficient  to  turn  stock;  and  when 
such  fence  is  constructed  out  of  barbed  wire, 
or  s^rate  lateral  strands  not  connected  by 
interwoven  wire,  or  cross  perpendicular  wire 
not  more  than  fifteen  Inches  apart  there  shall 
be  securely  fastened  to  the  posta,  at  the  top 
of  the  same,  at  right  angles  thereto,  at  least 
one  board,  not  less  than  one  and  one-eighth 
inches  thick  and  five  Inches  wide,  and  ex- 
tending the  entire  length  thereof;  and  be- 
fore operating  such  road  shall  cause  to  be 
maintained  at  every  point  where  any  public 
road,  street  lane  or  highway  used  by  the 
public,  crosses  such  railroad,  safe  and  suffi- 
cient crossings,  and  on  each  side  of  such 
crossings  cattle  guards  sufficient  to  prevent 
domestic  animals  from  going  upon  such  rail- 
road; and  such  company  or  person  shall  be 
liable  for  all  damages  sustained  In  person  cHr 
property  In  any  manna  by  reason  of  the 
want  or  Insufficiency  of  any  such  fence,  crosa- 
Ing  or  cattle  guard,  or  any  neglect  or  dare- 
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lessness  In  the  coiutnictlon  thereof,  or  In 
ke«pli)g  the  same  In  repair."  The  burden, 
duty,  or  obligation  Im posed  by  thla  statate 
upon  railroad  oimpanlea  Is  to  construct  and 
maintain  In  good  repair  on  each  side  of  the 
railroad  along  the  lines  thereof  "a  fence  suf- 
ficient to  turn  stock,"  and  to  cause  to  be 
maintained  at  public  roads,  streets,  lanes,  or 
highway  crossings  "safe  and  sufficient  cross- 
ings," and  on  each  side  of  such  crossings 
"cattle  guards  sufficient  to  prevent  domestic 
animals  from  going  upon  such  railroad."  It 
will  be  noticed  that  the  fence  must  be  suffi- 
cient to  turn  stock,  and  the  cattle  guards 
sufficient  to  prevent  domestic  animals  from 
going  upon  the  railroad,  but  that  the  cross- - 
Ings  at  highways  must  be  simply  "safe  and 
sufficient"— that  Is,  safe  and  sufflrimt  with- 
out Umitatlw;  that  Is,  lor  all  purposes,  per* 
BODB  SM  well  as  pn^Mty.  The  fences  and 
cattle  guards  are  therefore  only  for  the  pur- 
pose Of  keeping  stot^  and  domestic  animals 
Off  the  raUroad,  and  the  "safe  and  BOfficlent 
crosdng"  at  highway  etc.,  is  for  the  par- 
pose  of  affording  safe  passage  for  persons 
and  property  across  the  railroad.  It  is  there- 
fore clear  that  the  fences  and  cattle  guards 
are-  not  for  the  purpose  of  keeping  persona 
off  the  railroad,  but  only  stock  and  domestic 
animals.  This  is  made  clear  by  both  the 
words  and  purpose  of  the  statute.  Stock  and 
domestic  animals  only  are  mentioned,  and 
these  words  do  not  Include  iKrsons.  If  the 
General  Assnnbly  bad  Intended  to  cause  rail- 
roads to  fence  against  persinis,  It  would  hare 
used  words  deariy  showing  that  intent  An- 
other reason  why  this  construction  should 
prevail  is  that  It  is  Impracticable,  If  not  sub- 
stantially impossible,  for  a  railroad  company 
to  fence  against  persons.  While  a  fence 
"pig-Ugtat,  hme-hlgh,  and  bull-strong,"  as 
pnt  by  a  Western  Judge,  might  impede  the 
progress  of  some  pNsons,  others— as,  for  In- 
stance, young  men,  boys,  and  even  soma 
girls— would  scale  aucb  a  fence  with  the  nlm- 
bleness  of  a  squhrel.  The  General  Assembly 
has  not  required  the  Impossible  from  railroad 
companies,  nor  that  they  should  fence  against 
the  aged  and  children,  and  not  against  the 
youthful  and  athletic  In  Railroad  Co.  v. 
Schultz,  43  Ohio  St  278,  1  E.  324,  54  Am. 
Rep.  805,  this  court  held  that  this  section 
should  receive  a  reasonable  construction;  and 
it  would  be  a  strained  and  unreasonable  con- 
struction to  hold  that  the  words  "stock"  and 
"domestic  animals"  Inclnde  persons.  Again, 
railroad  companies,  as  to  passengers  and 
property  In  their  care  for  transportation,  ore 
required  to  exercise  the  greatest  care,  but  as 
to  other  persons  only  ordinary  care.  To  con- 
struct and  maintain  fences  so  as  to  ke^  per* 
sons  off  the  railn^d  would  not  be  ordinary, 
but  extraordinary,  care;  to  effect.  Insurance 
against  Injury;  and,  as  the  General  Assembly 
has  not  required  such  extraordlnifry  care  In 
other  matters,  it  cannot  be  presumed  that  it 
intended  to  require  it  In  thla  section,  without 
plain  and  expUdt  words  showing  such  intent. 


We  therefore  conclude  that  the  railroad 
company  was  under  no  obligation  to  fence 
against  persons,  and  that  it  was  guilty  of  no 
negligence,  of  which  this  little  boy  could  com- 
plain. In  falling  to  ke^  Its  fence  in  repair 
at  the  head  of  CUnton  street.  Such  fallnre 
did  not  In  any  manner  violate  any  of  bis 
legal  lights,  and  where  no  legal  rights  mn 
infringed  there  can  be  no  remedy  In  dam- 
ages. Railroad  Company  v.  Bingham,  29 
Ohio  St  364,  369;  Letts  v.  Kessler,  54  Obl» 
St  73,  85,  42  N.  B.  766,  40  L.  R.  A.  177. 

But  our  attention  is  called  by  coonad  t<a 
defendant  in  error  to  the  f<^ovring  part  of 
the  section  as  creating  a  liability  on  part  of 
the  company:  "And  such  company  or  person 
shall  be  liable  for  all  damages  sustained  In 
person  or  property  in  any  manner  1^  reason 
of  the  want  or  lnsufDcl«icy  of  any  snch 
fence,  crossing  or  cattle  guard,  at  any  n^ect 
or  carelessness  In  the  oonstmctlon  thereof, 
or  in  keeping  the  same  In  repair."  This 
part  of  the  section  provides  a  remedy  for 
the-  violation  of  the  duty  or  obligation  Im- 
posed in  the  fore  part  of  the  section,  and  can 
be  no  broader  than  the  duty  or  obligatlatt 
there  Imposed;  and  as  the  duty  or  <d)llgatloD 
to  fence  was  not  to  fence  against  persona, 
but  against  stock,  the  remedy  In  danuges 
must  be  for  a  breach  of  duty  or  oUlgatlim 
arising  from  stock  getting  onto  the  nilroad 
by  reason  of  a  defective  fence.  The  cross- 
ing at  a  highway  may  be  defective  or  In- 
sufllclent,  and  thereby  damages  to  penum  or 
property,  or  both,  may  be  sustained,  and  far 
such  the  railroad  company  would  be  liable. 
A  cattle  guard  may  be  defective,  and  do- 
mestic animals  may.  by  reason  <tf  sucta  de- 
fect, get  upon  the  railroad,  and  cause  dam- 
age to  person  or  property,  or  both,  and  for 
snch  the  company  would  be  liable.  So  a 
fence  may  be  defective  and  reaaim  tbere- 
of  stock  may  get  upon  the  railroad,  and  cause 
damage  to  person  or  property,  or  botb.  and 
for  such  the  lallroad  company  would  be  lia- 
ble; but;  if  a  person  vidnvited  goes  ivon  a 
railroad  through  or  over  a  defective  fence 
or  cattle  guard,  and  suffers  injury  to  prason 
or  property  while  so  on  the  railroad,  tbe  de- 
fect in  the  fence  or  cattle  guard  Is  no  ground 
for  recovery  of  damages.  If  be  can  recover, 
at  all,  his  recovery  most  be  based  upon  wbat 
occurs  after  he  gets  upon  the  railroad,  and 
not  upon  the  defect  In  the  fence  or  cattle 
guard  through  «  over  which  be  readied  tbe 
railroad. 

Tbe  case  of  Nickolson  v.  Railroad,  80  Minn. 
508,  83  N.  W.  464^  and  other  like  Mianeaota 
cases,  are  cited  and  relied  upon  by  counsel 
for  defendant  In  error  as  showing  ttat  tiie 
want  of-a  foioe^  or  a  d^ecUve  one,  niay  1m 
shown  to  prove  negligence  on  part  at  tba 
company  In  an  action  for  damages  for  killing 
or  injuring  a  trespassing  child.  Bnt  all 
those  cases  are  foimded  upon  a  statute  of 
that  state  which  is  much  broadw  t2ian  onzSk 
and  therefore  they  throw  no  apon  tfee 
oonstructiott  of  our  statute. 
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Tbe  caae  of  Hayes  r.  Railroad  Company, 
Ul  a  8.  22S,  4  Sup.  Ot  869,  28  Ed.  410, 
la  also  dted  and  relied  npon;  bnt  the  obllga- 
ti<Hi  Imposed  njfon  the  cMupany  In  that  ease 
was  to  build  a  suitable  vail,  fenec^  or  oilier 
sidllclait  work  as  wonld  prerent  animals 
from  straying  npon  tbe  tracks,  and  secure 
persons  and  property  from  damage.  Per- 
sons being  included  In  tbe  ordinance,  so 
broadened  the  obligation  as  to  -warrant  the 
ruling  there  made.  In  the  case  of  Railroad 
Company  t.  McDonald.  162  U.  B.  282,  14 
Sap.  Ct  619^  88  I..  ICd.  484,  also  cited  and 
relied  upon  counsel  for  defendant  In  error, 
the  railroad  company  owned  and  operated 
a  coal  mine  a  short  distance  ftom  its  statkm, 
and  deposited  tbe  dadk  between  the  mine 
and  tile  station,  and  a  palb  ran  along  tbe 
edge  of  the  slack  leadli^  to  and  from  tbe 
mine.  Tbe  slack  caught  fire  and  burned  un- 
derneath, emitting  no  smoke  or  other  eTl- 
dence  of  the  fire,  there  being  ashes  and  a 
crust  oT&e  the  fire.  A  statute  of  the  state 
required  such  slack  piles  to  be  fenced  in  sneb 
manner  as  to  xunrent  loose  cattle  and  bones 
from  hsTlnff  access  to  inch  slack  piles.  A 
boy  of  12  years,  and  his  mother,  arrlred  at 
the  station,  and  with  her  pomlsalon  he  tUb- 
ited  tbe  coal  mine  In  company  with  another 
boy,  and,  becoming  frightened,  started  to  run 
along  said  path  to  where  bis  mother  was, 
and,  meeting  another  person  in  this  narrow 
path,  stepped  upon  the  ashes  and  crust  cov- 
ering the  fire  undemeatli,  broke  through,  and 
was  badly  burned  and  Injured.  He  brought 
an  action  against  the  railroad  company  for 
damages,  and  proved  tbe  above  facts,  and 
was  allowed  to  prove  that  tbe  company  failed 
to  fence  said  pile  of  slack  as  required  br 
statute.  The  plaintiff  below  recovered  a 
Judgment,  and  the  railroad  company  took  tbe 
case  on  error  to^the  Supreme  Cour^  where 
the  Judgment  was  affirmed.  The  Judgment 
of  affirmance  Is  based  upon  the  doctrine  of 
dangerous  and  unprotected  pite  near  a  trav- 
eled way,  and  Bailroad  Company  v.  Stent,  17 
WaDL  6S7,  21  li.  Ed.  74fi,  whldh  was  a  turn* 
toble  case,  is  dted  and  approved  -as  applica- 
ble to  tiie  case.  True,  the  court  say  in  the 
opinion:  "Primarily,  that  statute  was  in- 
tended for  the  protection  of  cattle  and  hors- 
es. Bnt  it  was  not  for  that  reason  wholly 
tnap^icable  to  tbe  present  case  upon  the  Is- 
sue of  ne^lgeuce.**  It  is  negligence  to  have 
an  unprotected,  nnfenced,  dangerous  pit  near 
a  traveled  path,  without  a  statute  requiring 
It  to  be  f^ced,  and  it  is  no  less  negligent 
where  there  Is  a  statute  requiring  snch  fen- 
cing. The  court  theref we  well  said  that  tbe 
statute  was  not  wholly  inapplicable  upon  the 
IsBue  as  to  negligence.  Bnt  tbat  is  far  from 
bidding  that  tbe  failure  to  fence  the  idie  of 
sla(^  IrrespectlTe  of  tta  surroundings,  was 
in  and  of  itself  actionable  negligence.  The 
Callnrtt  to  fence  la  tbat  case  was  pnpetlj 
received  as  an  element  aiding  the  proof  of 
negligence  in  retaining  a  dangerous  pit  in  an 
unprotected  condition  near  a  traveled  path, 
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and  not  tor  tbe  purpose  of  estohUsbIng  nag' 
ligotce  by  ttie  mere  proof  of  a  failure  to 
fence.  In  tbe  case  at  bar  no  negllgenoe  !■ 
claimed,  other  than  the  defect  in  the  fence, 
and  tliat  defect  could  not  aid.  tbe  pnot  of 
olber  negligence  when  no  snch  other  negli- 
gence existed.  The  two  cases  are  therefore 
not  in  conflict,  hut  perfectly  consistent;  and 
tbe  slack  pile  case  is  not 'an  autbwlty  sus- 
taining toe  doctrine  that  railroad  companies 
are  required  to  fence  against  p^sons. 

There  Is  another  reason  why  tbe  common 
pleas  was  right  and  tbe  circuit  court  wrcmg. 
The  d^ect  In  the  fence  was  not  the  prod- 
mate  cause  of  the  Injury.  Hie  little  boy 
passed  through  the  fence  upon  the  railroad 
grounds  to  an  embankment  several  feet  high, 
and  north  of  all  the  railroad  tracks,  and  sat 
down,  being  then  with  Ms  companions  in  a 
place  of  safety.  A  freight  train  was  going 
west,  which  attracted  bis  attention,  when  he 
Jumped  up  and  ran  across  one  track  to  the 
next  one  south,  and  ran  ap  and  tried  to  grab 
or  touch  a  car  as  it  passed,  when  he  slipped 
or  fell,  and  got  his  leg  under  the  wheel.  The 
injury  was  caused  directly  aud  proximately 
by  his  slipping  and  foiling,  and  was  the  re- 
sult of  an  inevitable  accident  The  Injury 
was  not  even  remotely  caused  by  tbe  defect 
,ln  the  fence,  else  why  were  not  his  compan- 
ions also  injured,  they  having  passed  through 
the  same  detective  fence? 

But  It  is  urged  tbat  the  question  as  to  what 
was  the  proximate  cause  was  one  for  tbe 
Jury,  and  not  the  court  The  question  as  to 
proximate  cause  is  usually  a  mixed  question 
ot  law  and  tact  and-  is  for  toe  Jury  under 
proper  Instructions.  But  when  the  facte  are 
conceded,  as  to  tols  case,  it  becomes  a  pure 
question  of  law  for  toe  court  In  tols  regard 
toe  question  of  proximate  cause  Is  not  differ- 
ent from  the  question  of  negligence,  or  con- 
tributory negligence,  to  all  of  which,  when 
toe  facte  are  conceded  or  found,  the  question 
Is  one  of  law.  The  province  of  toe  JiU7  la  to 
find  the  facts,  but,  toe  facto  being  found  or 
conceded.  It  is  the  duty  of  tbe  court  to  declare 
toe  law  applicable  to  such  facts.  It  Is  under 
tols  rule  toat  tbe  sufficlmcy  of  the  tocU  to 
a  pleading  are  tested  by  a  demurrw.  Mto- 
near  t.  HoUoway,  66  Ohio  St  148,  46  N.  B. 
636;  Penn.  Oa  t.  Batbgeb,  32  Ohio  St  68; 
Kistner  v.  Indianapolis,  100  Ind.  210;  Henry 
V.  St  L.,  K.  C.  &  N.  By.  Co.,  78  Mo.  29S. 
48  Am.  Rep.  762.  As  the  railroad  company 
was  under  no  obligation  or  duty  to  fence  ite 
road  against  persons,  and  as  toe  defect  In 
toe  fence  was  not  tbe  pnaimate  cause  of  toe 
injury  to  toe  little  boy,  he  had  no  cause  of 
action  agatost  the  company,  and  toe  errors, 
if  any.  to  toe  admlsBl<m  or  exclusion  of  evi 
deuce,  were  Immaterial,  and  not  prejudicial. 

Applying  toe  law  as  to  fences  and  pnnri^ 
mate  causes  as  above  laid  down,  to  the  peti- 
tion, It  falls  to  stete  a  caose  of  action  against 
the  railroad  company,  and,  taking  toe  defec* 
tive  petition  to  connection  wlto  the  facto  con- 
ceded to  have  been  proved  «n  toe  trial,  and  to 
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tb«  Absence  of  a  moUon  to  amend,  tbe  court 
ct  conmon' pleas  was  clearlr  right  In  direct- 
ing a  verdict  for  tbe  defendant  below.  The 
Judgment  of  the  circuit  court  will  be  reversed, 
and  tbat  of  the  common  pleas  affirmed. 
Jndgmtait  reversed. 

DAVIS,  8HAU0K,  PBIOID,  BDd  OBOW, 

J  J.,  conciir. 

(«9  Oblo  St.  866) 

HcOAUMON  et  al.  T.  COOPER  et  al. 

(Supreme  Court  of  Ohi&    Jan.  5,  1904.) 

raSEHOLD  E8TATB-OR0UND  RENT— DCSCBNT 
AND  DISTRIBUTION— INHBKIT- 
ANGB  BT  lUNOR. 

1.  A  "gronnd  rent,"  being  an  estate  of  In- 
heritance In  the  rent  of  lancb,  1*  a  freehold  es- 
tate, and  is  a  right  to  and  interest  in  the  lands 
within  the  meaning  of  secUon  41&8,  Rev.  St. 
1882^1atlng  to  descent  and  distribntion. 

2.  where  the  owner  of  sndi  ground  rent  dies 
intestate  and  withoat  iaane,  the  right  descends 
nnder  the  provisions  of  the  sections  of  tbe  Re- 
vised Statntes  which  control  the  descent  of  real 
estate,  and  is  not  within  the  purview  of  section 
1163,  which  relates  to  personal  property. 

S.  Where  a  minor  inherits  from  her  father 
lands  which  came  to  him  hj  deed  of  gift,  and 
the  same  are  sold  nnder  the  order  of  the  probate 
court,  and  the  proceeds  invested  in  government 
bonds,  and  snbseqnentlj  the  bonds  sre  sold,  and 
the  proceeds  invested  in  a  ground  rent,  and  aft- 
erwards that  groQQd  rent  is  redeemed,  and  the 
proceeds  invested  in  another  ground  rent,  and 
the  minor  dies  while  tbe  owner  thereof,  intes- 
tate and  without  Issae,  the  estate  will  descend, 
by.  virtue  of  section  4159,  Rev.  8t  1892.  to  the 
next  of  Un  of  the  deceased,  and  not  to  the  heirs 
at  law  ot  the  ancestor. 

(SyUabns  by  the  Oonrt.) 

&ror  to  Circuit  Court,  Hamilton  County. 

In  the  matter  of  the  estate  of  Leora  Mc- 
Cammoa  From  an  order  on  the  settlement 
of  the  estate  of  Harry  L.  Co<^r,  trustee, 
William  HcGammon  brings  sror.  Afflrmed. 

In  Uie  year  1885  George  McCammm  died 
Intestate,  leSTing  an  only  child,  Leora  Mc- 
OammcHi,  an  Infant,  and  a  widow,  Ida  Leora 
BfcOammon.  He  left  a  large  personal  estate, 
also  real  estate  sltoate  In  Cincinnati,  which 
descended  to  hla  daughter,  Leora.  All  this 
be  had  derived  by  deed  of  gift  from  hla  fa- 
ther. In  1^  the  guardian  of  Leora  applied 
to  tbe  probata  court  of  Hamilttm  for  author- 
ity to  sell  certain  of  the  real  estate,  under 
favw  a  section  6280,  Rev.  St  1882,  on  the 
ground  that  a  better  investment  could  be 
made  In  government  bonds  or  ground  rents. 
The  court  made  the  order  prayed  for  direct- 
ing the  sale.  Tbe  net  proceeds  amounted  to 
V8,253.14.  Prior  to  this  the  guardian  had 
received  95.00(^  the  proceeds  of  certain  p<^i- 
des  of  fire  Insurance  upon  buildings  belong- 
ing to  his  ward  and  Inherited  by  her  from 
ber  father.  The  gtuurdian  invested  this  en- 
tire fund  In  government  bonds,  and  subse- 
quently sold  the  bonds,  and,  in  pursuance  of 
the  order  of  tbe  probate  court,  invested  tbe 
proceeds,  together  with  the  proceeds  of  the 
real  eatate.  in  a  ground  rent  October  8, 
1898,  the  guardian  resigned,  and  the  d^end- 


ant  in  txnx,  Harry  h.  Cooper,  was  by  tbe 
probate  court  appointed  trustee.  The  priTi- 
lege  of  pnrcbase  being  exercised  as  to  tba 
abore-aamed  ground  rent  $20,000,  toe  i>ro- 
ceeds,  were  received  by  the  trustee,  and  tliat 
amount  was  ttaraeupon  by  him  reinvested  In 
other  ground  rents.  Subsequoitly,  in  1900, 
Lewa  McCttmmon  died,  aged  IS,  intestate 
and  unmarried.  The  trustee  settled  bis  ac- 
count in  the  probate  court  and  was  wdwed, 
on  motion  of  the  mother,  now  Ida  Leora  01m- 
stead,  to  convey  to  her  tbe  said  real  estate 
or  ground  rente  in  hla  name  as  trustee^  In 
fee  simple,  and  to  turn  over  to  the  adminis- 
trator of  Leora,  deceased,  the  money  and 
sonal  property  in  liis  hands.  Frum  this  order 
plaintUTs  in  error,  Wm.  McCammon,  tJie 
brother  of  Oeorge  McCammon,  and  John  Ia 
McCammon,  the  nephew  of  Qeorge  McCam- 
mon. ids  <mly  heirs  at  law,  having  thereto! cm« 
appeared  in  the  probate  court  to  resist  tbe 
motion,  and  having  filed  their  claim  to  said 
two  funds,  98,268.14  and  WOO.  appealed  tbe 
case  to  tlte  court  of  oomnum  jueaa.  In  that 
court  upon  hearing,  the  aatne  order  was 
made  as  that  nt  the  pnri>ate  court  Tbat 
Judgment  was  afflrmed  by  tbe  circuit  eonrt, 
and  tbe  BfcOammona  bring  orw. 

Harlan  Cleveland,  John  B.  Bruce,  and  Ja- 
cob H.  Bromwell,  for  plaintiffs  in  error.  Jud- 
son  Harmon  and  Harmon,  Colston,  Qold- 
amith  &  Hoadly,  for  defendante  In  error. 

8PEAA,  J.  (after  ttettog  tbe  facts).  Tbe 
claim  of  plalntiiEs  in  error  Is  tbat  the  prop- 
erty inherited  by  Iieoia  McCammtw  from  ber 
father,  having  been  ancestral  property,  and 
the  plaintitts  in  oror,  being  the  only  hein 
at  law  <tf  the  ancestor,  th^  are  entttied,  by 
force  of  our  stetuto  of  descent  and  distribu- 
tion, to  the  biheritanoe.  Not  that  the  precise 
estete  which  was  owned  by  Leora  McCam- 
mon at  her  decease  came  to  ber  by  inbn^ 
itance,  for  without  question  it  did  not,  bat 
that  that  property  was  purchased  by  tbe  pro- 
ceeds of  the  real  estete  which  she  did  in- 
herit and  which  had  been  sold  by  hw  gmrd- 
Ian;  and  that,  by  applying  the  rule  of  equi- 
table conversion,  tbe  funds  derived  from  the 
sale  continued  durli^  tbe  life  of  Leora,  in 
whatever  form  they  were  Invested,  to  be  im- 
pressed with  the  character  of  ancestral  prop- 
erty for  purposes  of  descent  and  dIstrlbutioiL 
We  tldnk  tbe  proposition  cannot  be  main- 
tained. It  is  conceded  that  tmder  the  au- 
thority of  Armstrong  v.  MUIer,  6  Ohiov  119; 
and  Pence  v.  Pence^a  Adm'r,  11  Ohio  St  280; 
the  proceeds  of  tbe  sale  of  land  would  have 
become  personal  property,  with  all  the  ind- 
dento  ot  such  inoperty  as  to  dlstributlan.  In 
tbe  event  of  tbe  death  ot  Leora,  but  for  the 
act  of  March  18,  1890  (Laws  1880^  p.  OQ, 
which  added  a  provlao*to  sectlim  4163,  Bev. 
St  1892  (the  section  which  dlrecte  tbe  dts- 
tributlon  of  personal  pn^ei^),  which  proTtso 
la:  "ProTidedt  that  any  fond  in  tbe  hands  of 
any  administrate,  guardian,  assignee  or  oth- 
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er  trustee  which  has  arisen  from  the  sale  of 
real  estate,  which  real  estate  came  to  such 
Intesfate  by  descent,  devise  or  deed  of  gift 
from  an  ancestor,  shall  descend  according  to 
the  coarse  of  descHit  described  by  section 
4158  for  ancestral  real  estate."  And  the  con- 
tention with  respect  to  this  proTlso  la  that 
tile  term  "any  fnnd  In  the  bands  of  any 
•  •  •  guardian  •  •  •  or  other  tms- 
tee"  means  the  proceeds  of  the  sale  so  long 
as  held  by  the  guardian  or  trustee  under  hts 
trust  and  unexpended,  Into  whatsoever  form 
he  may  In  fact  change  them  by  investment; 
tiiua  seeking  by  construction  to  Ingraft  up- 
on our  statute  the  equitable  rule,  enforced 
In  many  jurisdictions,  that  when,  for  any 
reason,  the  court  changes  the  character  of 
the  property  belonging  to  Infants,  it  will  not 
pmnlt  the  change  to  alter  its  devolution. 
The  proposition,  as  applied  to  this  case,  la 
open  to  many  answers.  One  is  tiiat  the  pio- 
vlao,  in  its  language  and  apparent  Intent,  is 
dealing  with  present  conditions.  It  does  not 
deal  with  the  past,  except  that,  if  the  fund 
which  then  exists  has  arisen  from  the  sale 
of  ancestral  real  estate,  its  devolution  Is  con- 
trolled by  this  provlsa  But  the  proviso  can- 
not be  aided  or  enlarged  by  the  application 
of  any  equitable  rule.  As  held  in  Patterson 
T.  I^tmson,  45  Ohio  St  77,  12  N.  631.  "The 
statutes  of  descent  and  distribution  are  not 
to  be  construed  and  administered  upon  equi- 
table principles,  but  by  rules  of  law;"  and 
Id  Hntchlnga  v.  Davis,  68  Ohio  St  160.  67 
N.  IL  261,  "Courts  cannot  by  reason  of  any 
real  or  imagined  equities  limit  qualify  or 
annul  rights  granted  by  legislative  enact- 
ment" In  other  words,  the  General  Assem- 
bly must  be  held  to  have  Intended  to  express 
its  entire  meaning  by  the  natural  Import  of 
the  words  used.  The  natural  Import  of  the 
term  "fond  which  has  arisen  from  the  sale 
of  real  estate*  implies  a  fund  which  has  di- 
rectly arisen  from  that  source.  The  principle 
of  Brower  v.  Hunt  18  Ohio  St  811,  Is  appli- 
cable here.  It  is  there  held  that:  "The  title 
to  real  estate  which  must  have  come  to  an 
intestate  by  devise  or  deed  of  gift  from  an 
ancestor  to  constitute  ancestral  property,  is 
the  title  under  which  the  intestate  immediate- 
ly held."  Not  that  the  word  "directly"  Is 
fonnd  in  this  proviso,  but  neither  was  the 
■word  "immediately"  found  In  the  statute  un- 
der review  in  the  case  above  cited.  If  the 
Intention  had  been  by  this  proviso  to  give 
ancestral  heirs  any  right  to  the  proceeds  of 
the  sale  of  infants'  real  estate  inherited  from 
the  ancestor  In  any  form  It  may  be  made  to 
assume  In  the  future,  such  Intention  would 
liave  been  expressed  in  apt  language.  It  Is 
not  we  think,  reasonable  to  assume  tliat  the 
I>gislatare  Intended  -  to  go  farther  in  the 
adoption  of  tlie  doctrine  of  equitable  ccmver- 
8ion  than  the  ordinary  meaning  of  the  words 
used  Imports. 

But  It  seems  hardly  worth  while  to  pursue 
this  line  further.  Another  anavrer  fully  cov< 
ers  the  ease.  The  proviso  does  not  apply, 


because  the  property  In  question  was  not  a 
fund  In  the  hands  of  the  trustee.  A  fund 
is  well  defined  as  money  or  its  equivalent 
gathered  for,  or  to  be  appropriated  to,  a  spe- 
dflc  object  The  property  In  controversy  la 
not  pers<mal  property  of  any  kind.  It  is  a 
right  to  real  estate;  and  It  Is  not  of  conse- 
qu«ice  what  form  the  Inheritance  of  the 
minor  assumed  from  time  to  time  after  her 
father's  decease  and  before  her  own.  At  the 
time  of  the  lattw  event  the  Inheritance  had 
taken  the  form  of  real  estate  to  which  she 
had  a  right  And  this  applies  as  well  to  the 
insurance  money  as  to  the  other;  so  that  no 
different  rule  of  law  is  Involved.  The  de- 
scent of  real  estate  as  to  which  the  owner 
dies  Intestate  la  controlled  by  either  section 
4158  or  41C9,  Bev.  St  1892,  depending  upon 
whether  the  estate  thus  left  came  to  the  de- 
ceased by  descent,  devise,  or  deed  of  gift  or 
by  purchase.  If  by  purchase— and  that  Is 
the  character  of  this  estate— then  the  latter 
section  controls,  and  the  estate  In  contro- 
versy would,  undt^  the  fifth  clause  of  that 
section,  and  by  force  of  the  ruling  in  Arm- 
strong V.  Miller,  supra,  and  Pence  t.  Fence, 
supra,  pass  to  the  mother. 

There  Is  no  error  In  the  Judgment  of  the 
circuit  court  affirming  that  of  the  cwnmon 
pleas,  and  it  will  be  afOrmed. 

BURKET,  C.  J.,  and  DAVIS,  SHAUOK, 
PBIOBl,  and  OBBW.  JJ.,  conQU, 


STATE  ex  rU.  COVINOTON  A  O.  BRIt>aB 

00.  T.  JUDGES  OF  COURT  OF  COM- 
MON PLEAS  OF  HAMILTON  COUN- 
TY. 

(Supreme  Court  of  Ohio.   Jan.  S,  19(M.) 

BHINENT    DOMAIN— RBVBRSAL    OF  PROBATB 
COURT— PROCBDURR-RBVIBW  ON 
BRROR— MANDAMUS. 

1.  Where,  on  a  petition  In  error,  the  court  ot 
common  pleas  reverses  the  judgment  of  the  pn^ 
bate  court  In  appropriation  proceedings  brought 
UDder  chapter  8,  tit.  2,  Rev.  St  188%,  it  Is  the 
duty  of  that  court  W  force  of  ■ecBon  8488, 
Rev.  St,  to  proceed  to  hearing  and  trial  as 
though  it  had  original  Jurisdiction  thereof. 

2.  Such  Judgment  of  reversal  finallr  disposes 
of  the  judgment  of  the  probate  court,  but  Is  not 
within  the  meaning  of  the  statute,  a  final  judg- 
ment which  may  be  reviewed  on  error.  And  al- 
though the  ground  of  reversal  is  found  by  this 
court  to  be  erroneous,  maudamus  will  not  lie  to 
compel  the  judges  of  the  court  of  common  pleas 
to  again  hear  and  pass  upon  the  paCltloB  In 
nr. 

(Syllabus  by  the  Court) 

Application  by  the  state,  on  tiie  r^ation  of 
Uxe  Covington  &  Cincinnati  Bridge  Company, 
for  writ  of  mandamus  to  George  A.  Magruder 
and  others.  Judges  of  the  court  of  common 
pleas  of  Hamilton  county.   Writ  refused. 

By  Its  petition  the  relator,  the  Covington  & 
Cincinnati  Bridge  Company,  makes  known  to 
the  court  that  on  March  0,  1896,  the  relator 
commenced  a  proceeding  in  eminent  domain 
in  the  probate  court  9t  Hamilton  conntgr 
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against  one  George  A.  Hagruder  and  ofhfflik 
and  such  fnrtlier  proceedings  vere  bad  tbere> 
In  that  a  preliminary  hearing  waa  bad,  and 
an  order  entered  for  the  plaintiff,  fftUowed 
hy  a  juTj  trial,  resulting  In '  a  verdict  tor 
damages,  and  a  Judgment  tbereon,  which 
was  paid  Into  court  Ebror  hy  the  defendants 
to  the  common  pleas  of  Hamilton  resulted  In 
a  final  Judgment  In  that  court  dismissing  the 
proceedings  In  emln«it  domain  upon  the 
ground  that  the  plaintiff  did  not  have  the 
legal  right  to  condemn  as  against  the  de- 
fendants. Bald  Judgment  being  affirmed  by 
the  drcult  court,  error  was  prosecuted  to  this 
court,  where  the  Judgment  of  the  circuit 
court  was  reversed,  the  Judgment  of  the  court 
of  common  pleas  vacated,  and  the  cause  re- 
manded to  that  court  for  further  proceed- 
ings In  accordance  with  the  opinion.  The 
Judgment  of  this  cnurt  1^  the  Judgments  of 
the  probate  court  in  full  force  and  effect,  and 
required  the  court  of  common  pleas  to  con- 
sider and  pass  upon  the  petition  In  error  as 
orli^aily  filed  therein.  But  that  court,  over 
tbe  objection  of  the  relator  herein,  summw- 
ed  a  Jury  to  assess  damages^  and  doiied,  and 
still  denies,  the  application  of  the  relator  for 
a  bearing  upon  tbe  petition  in  error  in  that 
court  Relator  is  without  adequate  remedy 
at  law,  and  prays  that  a  writ  of  mandamus 
shall  Issue,  directed  to  the  Judges  of  said 
court  of  common  pleas,  requiring  than  to  set 
aside  the  summons  for  a  Juty,  and  to  consider 
and  detmnine  the  issues  presented  by  the 
petition  in  error  originally  filed  til  that  court 
Copy  of  the  record  of  all  the  proceedings, 
tbe  opinion  of  this  coort,  and  of  its  Journal 
entry  and  mandate,  accompany  the  petition 
as  exhibits. 

Tbe  answer  by  the-respondoits  takes  is- 
sue with  some  of  the  statements  at  the  peti- 
tion as  to  the  exact  text  and  legal  ^ect  of 
the  Journal  entry  In  the  court  of  common 
pleas  and  the  opinion  and  Judgment  of  this 
court,  but  otherwise  generally  admits  the  al- 
legations of  the  petition.  It  also  avers  that 
the  court  of  common  pleas,  acting  on  the 
mandate  from  this  court,  held  that  tiie  force 
and  effect  of  the  proceedings  hereinbefore 
taken  were  to  vacate  the  Judgment  of  the 
probate  court  fixing  the  compensation,  and 
to  remand  the  case  to  tbe  common  pleas  for 
trial  and  final  Judgm^t  as  to  compensation, 
and  therefore  overruled  the  application  of  tbe 
company  for  a  hearing  upon  the  petition  In 
error,  and  ordered  the  drawing  (tf  a  Jnry; 
excusing  the  Jury,  however,  until  further  or- 
der. It  Is,  and  at  all  times  has  been,  the 
purpose  and  desire  of  respondents  to  proceed 
according  to  tbe  command  of  the  mandate 
and  opinion  of  ttala  court,  and  they  pray  the 
Judgment  and  direction  of  the  court  In  tbe 
premises. 

Pertinmt  parte  of  the  record  necessary  to 
a  full  understending  ot  the  controvw sy  show 
that  the  court  of  common  pleas.  In  the  ap- 
proprlatifm  case  pending  In  that  court  on 
error,  found  and  adjudged  **that  there  was 


errw  In  the  Judgment  and  ruUnga  of  the  pro- 
bate court  In  flndliv  that  the  taking  at  the 
premises  and  interests  ot  the  plaindffs  in 
error  in  tlie  premises  set  forth  In  the  *  *  * 
petition  was  necessary,  and  thereupon  order- 
ing a  Jury  to  be  impaneled  to  assess  coin-' 
pensation,  and  in  overruling  the  motion  of 
plaintiffs  In  error  to  set  aside  the  finding  and 
order  aforesaid;  that  it  further  erred  in  orer* 
ruling  tbe  motion  of  plalntifrs  in  scror,  after 
hearing  the  testimony,  to  withdraw  the  case 
from  tbe  Jury,  and  to  dismiss  tbe  •  *  « 
petition  as  to  tbe  said  plalntiflb  In  a-ror»  and 
in  ov«TulIng  the  motion  of  plaintiffs  In  error 
to  set  aside  the  vodlot  ct  tbe  Jury,  and  Cor 
new  trial.  Whereupon  it  is  ordered  and  ad- 
Judged  that  the  proceedings  and  Judgment 
of  the  probate  court  *  *  *  be,  and  tbe 
same  are  hereby,  reveraed  and  set  aidde,  and 
that  tiie  •  •  •  company  Is  adjudged  to 
pay  tbe  coste  of  plaintiff  in  error.  And  the 
court  having  further  heard  and  considered 
the  premises,  finds  that  there  is  on  the  part 
of  aald  corporation  no  xlgtat  nor  necesdiy  ^or 
the  appropriation.  *  *  *  It  Is  therefore 
OTdered  and  adjudged  that  the  *  *  *  pe- 
titfams  herdn  be  dismissed,  and  that  plaintllEa 
In  error  go  hence  wlthont  day."  Also  that 
the  Journal  entry  of  this  court  revising  tbe 
Jud^ente  of  the  drcntt  court  and  of  tbe 
court  of  common  pleas  ordered  and  adjudged 
"that  the  Judgment  of  the  court  of  common 
pleas  be,  and  the  same  Is  h^eby,  reversed; 
and  it  is  further  ordered  and  adjudged  that 
this  cause  be  remanded  to  the  court  of  com- 
mon pleas  for  further  proceedings  in  accord- 
ance with  opinion  her^."  Also  Uiat  the 
<^lnlon  shows  that  this  court  did  neither  af- 
firm nor  reverse  the  Judgment  of  tbe  probata 
court,  and  shows  further  that  the  case  wooid 
be  remanded  to  the  court  of  common  pleas 
for  trial  as  provided  by  law.  It  (the  opioionj 
does  also  state  that  "the  Judgment  of  the 
common  pleas  court,  in  reversing  the  Judg- 
ment of  the  probate  court  and  dismissing 
the  •  «  •  petitions  herein,  and  that  of 
the  circuit  court  affirming  the  Judgment  of 
the  common  pleas  court,  should  be  reversed." 
The  syllabus  Is  to  tbe  effect  that  "where,  on 
a  petition  in  error,  the  court  of  common  pleas 
reverses  the  Judgment  of  the  probate  court 
In  appropriation  proceedings,  It  is  made  Ite 
duty  by  Bev.  St  1S92,  t  6438.  to  reteln  the 
cause  for  trial  and  final  Judgment;  and  when, 
without  a  trial  by  Jury,  as  In  the  probate 
court,  the  court  proceeds  at  once  to  render 
final  Judgment,  the  Judgmoit  of  the  court  of 
common  pleas  will  be  reversed." 

Maxwell  &  Ramsey,  for  relator.  Jndson 
Harmon,  J.  0.  Harpei^,  Channlng  W.  Rich- 
ards, Wilson  A  WilsMif  and  Outcanlt  A  For- 
akw,  for  respondents. 

SPEAS.  J.  (after  stating  the  facte).  The 
zrnyer  of  the  petition  is  that  a  writ  of  man- 
damus shall  Issue,  directed  to  the  Judges  ct 
tbe  court  of  common  pleas  of  Hamilton  ooq»- 
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requiring  tliem  to  set  aside  tbe  Bammona 

a  Jury,  and  to  consider  and  determine  the 
les  presented  by  the  petition  in-emn'  orlc* 
Ily  filed  In  that  court  We  are  of  opinion 
,t  tbe  writ  ahonld  be  denied.  It  la  to  be 
arded  only  vhere  the  act  le  spe^ly  en^ 
aed  as  a  doty  resulting  firmn  an  offl<^ 
at.  or  ^tltm,  and  is  not  to  be  luned  to 
Ltrol  discretion.  Especially  is  It  not  to  be 
arded  in  the  absence  of  a  riiowiog  of  a 
ar  right.  The  power  aa  -well  as  duty 
[ged  In  tbe.court  of  cmnmon  pleas,  in  pass- 
;  on  an  error  proceeding  from  the  probate 
irt  In  an  appropriation  case,  is  defined  by 
:tIon  6438,  Rer.  8t  1882,  which  prorldee 
It  **if  the  court  of  oommw  pleas,  upost  the 
Euing  of  the  cause  •  «  «  rereree  such 
dgment.  It  sball  retain  the  cause  for  trial 
d  final  Jadgment  ae  In  other  cases.**  The 
tnral  and,  we  think,  necessary  implication 
3m  this  language  la  that  the  Judgment 
reversal  Is  not  a  final  jndgment;  to  which 
ror  will  lie.  This  for  the  reason  that  the 
Lrty  complaining  liaa  not  exhausted  bis 
medy  In  the  court  which  has  Juilsdictim 

try  the  cause  to  final  Judgment;  the 
meral  poHcy  of  onr  statute,  applying  to  er- 
T  proceedings  to  the  court  of  common  pleas* 
!ing  that  a  party  may  not  prosecute  er- 
irs  to  orHen  or  rollnga  whldk  do  not  conr 
nde  the  isane,  but  must,  where  tliht  court 
IS  Jurtsdlctlon  to  try  the  cause  to  final  laane 
ad  give  full  relief,  exhaust  his  remedy  there 
Bfore  prosecuting  error  to  the  higher  court. 
.  like  proTlaion  Is  prescribed  by  section  6733. 
^er.  St.  1882,  where  error  is  successfully 
rosecuted  to  the  Judgment  of  a  Justice  of 
tie  peace.  Bailway  Co.  t.  Bailey,  39  Ohio 
1. 170,  declares  the  principle,  and,  we  think, 
ettles  the  question.  The  Judgment  of  revers- 
I  by  the  common  pleas  of  the  Judgment  of 
he  probate  court  not  being  a  final  Judgment; 
t  follows  necessarily  that  the  efEwt  to  have 
t  reviewed  must  be  futile. 

It  Is  contended,  however,  that  the  action  <tf 
his  court  in  reversii^  the  Judgment  of  tlie 
»urt  of  common  pleas,  as  expressed  In  the 
ouroal  entry  and  mandate,  completely  extin- 
guished the  Judgment  of  the  court  of  common 
pleaB,  and  left  the  case  in  that  court  to  be 
proceeded  with  as  an  error  case.  This  does 
aot  follow.  It  is  true  that  this  court  orders 
and  adjud^  "that  the  Judgment  ot  the  court 
of  common  pleas  be,  and  tlie  same  Is  hereby, 
reversed."  The  Judgment  referred  to,  how- 
ever, naturally  and  necessarily  means  the 
Judgment  which  the  party  oHuplaining  had 
the  ilgbt  to  ask  to  have  reviewed,  and  that 
was  the  final  Judgment  rendered  by  the  court 
ot  commoD  pleas,  vis.,  the  Jndgment  dlsmisa* 
ing  the  petition.  That  tbls  was  the  under- 
standing of  this  court  at  the  time  ia  shown 
hj  tbe  laoguage  which  follows,  vis.:  "It  la 
further  ordered  and  adjudged  tbat  thla  cause 
be  remanded  to  the  court  ot  commmi  pleas 
for  fnrther  proceedings  in  accordance  with 
oiilnion  bereln."  Itecurrlng  to  tbe  opinion,  It 
Is  siiown  that  the  cause  la  "remanded  to  tbe 


court  of  common  pleas  for  trial  aa  provided 
by  law*"  and  the  provision  ot  law  ia  found 
in  the  Btatnta  Had  this  court  Intraded  to 
direct  a  rehearing  of  the  enor  caa^  It  would 
have  aald  ao.  Thla  understanding  Is  further 
shown  by  the  fact,  evidenced  by  the  opinion, 
that  this  court  did  not  undertake  to  deal  in 
ai^  wise  with  the  Judgment  of  tiie  probate 
court  It  neithw  sought  to  affirm  It  nor  to 
reverse  it  We  need  not  now  inquire  the  tea- 
son  why.  It  is  oiongh  to  Btate  the  ftcL  It 
was  treated  aa  a  Judgment  reversed,  and  waa 
there  left— tbe  language  of  tbe  syllabus  bting 
tliat,  wh««  the  court  of  common  pleas  re- 
verwt  tbe  Judgment  of  the  probate  court  the 
duty  to  "retain  the  cause  for  trial  and  final 
Judgment"  follows;  and  the  wror  pointed  out 
In  tbia  ayllabua;  and  the  only  ^ror,  la  the 
action  of  the  court  ot  conmion  pleas  bi  pro- 
ceedli^  to  render  final  Jndgment  without  tri- 
aL  Other  facta  indicating  the  true  Intent  ot 
tbe  entry  in  this  court  will  be  referred  to  fur- 
ther osL  Some  phases  of  the  error  case  In 
this  court  may  not  be  entite^  dear,  but;  tak- 
ing the  final  «itry  here  In  connection  with 
the  oplnhm.  including  the  syllabus,  and  con- 
struing the  whole  In  tiie  light  ot  tbe  statute* 
there  can  be  no  warrant  tor  tbe  claim  that 
this  case  la  now  In  .the  court  of  oommon  pleaa 
as  an  oror  proceeding. 

It  la  tme  that  tbe  reaaona  given  tor,  and 
the  gEounda  upon  which  the  oonrt  ptrt,  Its 
reversal  ot  the  Judgmuit  of  the  probate 
court  w^  in  part  the  same  reasons  and 
grounds  upon  which  the  final  Judgment  ot 
diamlaaal  was  based.  And  thla,  probably,  la 
the  cauae  ot  the  apparent  oonfoaion  whidi 
has  arisen.  That  ia,  the  common  pleaa  found 
that  the  probate  court  erred  in  finding  that 
the  taking  of  tbe  premiaes  waa  necessary; 
and  It  also  found,  on  its  own  further  hear- 
ing, that  there  is  no  right  or  necessity  on 
the  part  ot  the  corporation  tor  the  appropria- 
tlon»  and  hence  dismissed  the  petition.  It 
is  Inferred  by  counsel  from  this  that  the 
Judgment  of  reversal  of  this  court  waa  aimed 
at  tbe  findings.  But  It  ought  to  be  plain  that 
aa  a  general  proposition,  the  grounds  on 
which  a  Judgment  of  revaraal  Ja  placed  are 
not  the  aubject  ot  review.  It  ia  the  Judg- 
ment, when  It  Is  reviewable  at  all,  that  may 
be  the  subject  of  reversal  In  legal  effect 
the  common  pleas  Ju^ment  of  reversal 
woold  have  be&i  Just  as  conclusire,  had  no 
ground  been  stated.  Tbe  Judgment  may  be 
entirely  sound,  and  the  grounds  upon  which 
It  Is  sought  to  be  placed  wholly  erroneous. 
But  tms  view  of  tbe  case  becomes  of  less 
imtwrtance  when  it  is  noted  that  the  finding 
as  to  the  prelimlnaty  Inquiry  waa  not  the 
sole  ground  of  reversal  by  the  common  pleaa 
It  was  founded  as  well  ui»n  alleged  error 
"in  overruling  the  motion  ot  plalntUta  in  er-* 
ror  to  aet  aside-  the  verdict  of  the  Jury,  and 
for  new  trial*"  Among  the  grounds  tor  new 
trial  alleged  in  tbe  motion  are  errw  in  the 
admls^n  and  exclusion  of  testimony,  in  the 
charge  to  the  Jury,  and  that  the  verdict  la 
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agalmrt  tbe  weight  of  tiie  eridence.  The  laat 
ground  afterded  abnndant  reason,  bad  tbwe 
been  none  otbw,  tor  tbe  refusal  of  this  court 
to  review  tbe  Jnd^^  of  the  conuntni  pleas 
court  In  Its  reretsal  of  the  Judgment  of  tbe 
probate  court,  and  ttatows  Ugh^  alsoy  upon 
the  understanding  this  court  entertained  of 
the  purpose  and  effect  of  Its  entry  renrslng 
the  jodgment  of  the  oomuMm  pleas. 

By  a  Biqiplemental  tolef  by  the  relatOT  It 
Is  further  instated  that  tbe  court  of  cunmon 
pleas,  In  Its  reversal  of  tbe  probate  court, 
passed  only  iqKm  Jnitedlctlonal  questions, 
and  tiiat;  after  finding  against  file  ooiporap 
tton  on  these  questions,  the  court  could  not 
assume  Jurisdlctlcni  for  the  purpose  of  ad- 
judicating questions  which  arose  upon  tbe 
trial  to  the  Jury  In  the  probate  court  The 
answer  to  this  Is  Implied  In  wbat  bas  i«e- 
ceded,  but  we  msy  add  tbat,  while  at  first 
blush  this  Is  a  plausible  proposition,  wltb  due 
respect  we  are  cleariy  of  opinion  tbat  It  Is 
not  sound.  Apparently,  it  rests  iq>on  the  as- 
sumption tbat  the  proceeding  In  the  prabato 
court  was  divided  Into  Integral  and  distinct 
parts.  It  was  not  It  was  tme  case.  The 
use  of  the  term  ''Jurisdictional,"  In  this  con* 
nectlon.  Is  at  least  misleading.  All  the  par^ 
ties  having  been  brought  luto  court  by  proi^ 
er  process,  and  the  snbject-matter  of  fiie  con- 
troversy being  wtthln  tbe  cognizance  of  the 
court  1^  aotfaotlty  of  the  statute,  that  court 
was  clothed  with  complete  Jurisdiction  of  tbe 
whole  controvetsy,  and  It  was  not  d^irived 
ot  Jurisdiction  at  any  stage  of  tbe  procedure 
nor  could  it  be.  Its  Judgment  rendered  tbere- 
In  iq»n  hearing,  or  hearing  aud  trial,  would 
be  conclusive^  and  would  finally  settie  Uie  en- 
tire controversy,  unless  carried  higher.  The 
question  of  the  right  to  appropriate  on  the 
part  of  tbe  corporation  was  a  mixed  queetlra 
of  law  and  fiust,  and  the  right  to  a  iwtilmt 
nary  («der  would  depend  on  tbe  evidence.  A 
flndhag  by  a  higher  court  that  the  probate 
court  bad  erred  as  to  the  admission  or  legal 
effect  of  evidence  did  not  In  any  degree  affect 
tbe  JurtodlctloD  of  that  court  or  of  the  court  of 
cmumon  pleas,  and  there  would  not  be  the 
slightest  irregularity  In  the  latter  court  after 
reaching  that  result  going  forward  and  con- 
sidering tbe  other  assignments  brought  be- 
fore It  by  the  petition  In  error.  ludeed.  Its 
duty,  conformably,  with  the  spirit  of  section 
6700,  Rev.  St  18^,  would  not  be  fully  per- 
formed nntU  It  had  done  Just  tbat  The 
question  of  Jurisdiction  was  not  involved. 
The  question  all  the  time  was,  bad  the  cor- 
poration made  a  case?  So  It  results  that  the 
legal  effect  of  the  Judgment  entry  of  the  com- 
mon pleas  18  to  eetabUsh  that  tbat  court  jf^mh 
ed  upon  all  tbe  errors  assigned. 
^  The  foregoing  dispose  also,  of  the  second 
proportion  of  the  supplemental  brief,  vis., 
that;  'Vben  the  common  pleas  found  against 
tbe  corporation  on  the  Jurisdictional  ques- 
tions, tbe  procedure  was  controlled  by  tbe 
general  provisions  of  the  Code,  and  not  by 
section  6438."  As  already  stated,  fliere  was 


no  Jurisdictional  question  Involved  In  any 
sense  that  makes  tbe  matter  of  JnilsdIctloB 
pertinent  here.  We  have  not  overlooked  the 
case  of  A.  ft  O.  B.  Oo.  T.  SnUlvant  5  Ohio 
8t  276;  relied  iQion  by  counsel.  It  Is  tbsrs 
held  tbat  where.  In  an  appropriation  case,  the 
isobate  court  bas  held  that  there  bad  not 
been  snffldent  proof  of  organlxattoo  tn  com- 
pliance with  tbe  requb«naita  of  the  law.  and 
dismissed  tbe  proceeding,  tbe  review  of  such 
a  Judgment  might  be  tuid  In  the  Siq»renie 
Court  Certainly.  Tbe  corpwatton  might 
have  taken  Its  case  to  tbe  ctMnmon  pleas  by 
certiorari  It  chose  to  bring  It  directly  to 
this  court  And  the  court,  having  undoubted 
poww  to  do  so.  entertained  It  afflrmlng  the 
Judgment  We  fall  to  see  how  a  ruling  In  a 
case  brought  directly  to  this  court  challen- 
ging a  final  Judgment  of  the  probate  court 
In  any  wise  affects  a  question  relating  to  a 
Judgment  of  the  common  pleas  reversing  tbe 
probate  court,  which  Judgment  was.  In  legal 
effect  AS  we  have  already  found,  interlocu- 
tory only.  The  Judgment  in  tbe  SulUvant 
Case  was  a  final  Judgment  of  tbe  probate 
court,  which  was  unaffected  by  section  6438. 
We  are  concerned  with  a  Judgment  of  the 
common  pleas  which  was  not  final,  and  which 
Is  controlled  by  the  above  section.  We  think 
the  argument  Is  in  no  manner  advanced  by 
the  ruling  In  the  SulUvant  Case.  The  same 
may  be  said  respecting  the  late  case  of  Ball- 
way  Co.  V.  Cable  Co.,  68  Ohio  St  306,  67  N. 
B.  890,  also  dted  by  counsel.  The  doctrine 
of  these  cases  bad  pertinency  as  applied  to 
the  error  case  when  In  this  court  but  we  fafl 
to  see  Ite  application  to  the  pres«it  proceed- 
ing In  mandamus. 

It  must  be  apparent  If  we  are  correct  In 
the  conclusions  already  stated,  that  no  case 
Is  made  for  a  peremptory  vrrit  of  mandamua 
The  recwd  not  only  falls  to  show  a  deer 
right  to  the  writ  on  the  part  of  the  relator, 
but  It  clearly  shows  that  no  right  whatever 
exists.  And  here  we  might  with  propriety 
stop.  But,  while  tbe  record  shows  tbat  the 
court  of  common  pleas  has  given  proper  con- 
struction to  tbe  Judgment  of  this  court  as  the 
same  bears  upon  tbe  right  of  the  relator  to  de- 
mand another  bearing  on  tbe  petltiou  in  error 
to  tbe  Judgment  of  the  probate  court  tt  slso 
shows  that  no  hearing  had  been  bad  In  the 
commtm  pleas,  after  the  cause  was  remand- 
ed, with  respect  to  the  right  and  necessity 
of  the  appropriation.  We  are  of  opinion  that 
by  force  of  the  stetute,  it  was  Incumbent  on 
tiiat  court  to  take  iq»  the  case  de  novo,  and 
proceed  as  though  It  possessed  original  Jurtft> 
diction.  This  would  require  a  hearing  on  tbe 
preliminary  questions,  and  a  Jury  trial  to  as- 
certain  the  amount  of  compensation  and  dam- 
ages In  case  tbe  pr^lmlnary  questions  vrere 
determined  in  favor  of  the  OMnpany.  But 
of  course,  such  hearing  must  pnoede  tb»  txIsL 

Writ  refused. 

BURKBT,  a  J.,  and  DAVIS.  8HAU0K. 
PBIOB,  and  GREW,  JI^  eonco; 
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OLBrVBLAND,  P.  ft  B.  B.  00.  t.  FBIT- 
8CHAU. 

(Snprenw  Court  of  Ohio.    Jan.  19.  1901) 

TRIAL—HISCONDUCT  OP  COUNSEL— RKVBRSAIj. 

L  Upon  thtt  trial  <tf  isaoes  of  fact  to  a  jnir, 
tt  is  the  doty  of  tlia  trial  Judge  to  preveot  such 
mlseondact  on  the  part  of  counsel  toward  wit- 
nesses as  tends  to  the  sappreasion  of  the  truth, 
all  declaradoos  of  fact  by  counsel  daring  the 
introdaction  of  evidence,  the  repetitioa  of  in- 
competent questions  to  which  objections  hare 
been  sustained,  and  all  comments  upon  the 
evidence  until  the  tint*  tor  argument  has  ar- 
rived. 

2.  The  permission  of  such  misconduct  by  coun- 
sel for  the  prevailing  party,  against  objection 
by  his  adversary,  is  error  tor  which  a  judg- 
ment should  be  reversed,  unless  it  afflrmauvely 
appears  that,  by  instructions  from  the  court 
or  retraction  by  oonusel,  or  both,  the  iwaju* 
diclal  tendency  the  misconduct  bu  Immi 
averted. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Ooart,  Cuyahoga  Comity. 

Action  by  Mrs.  Prltschau  against  the 
Cleveland,  Painesville  &  Eastern  Railroad 
Company.  Judgment  for  plaintiff;  and  de- 
fendant brings  error.  Reversed. 

Mn.  Pritscbao  brought  suit  In  the  conrt  of 
common  pleaa  against  the  railroad  company 
to  recover  on  account  of  personal  injuries 
which  she  sustained,  while  a  passenger  on  one 
of  Its  cars,  the  Injury  resulting  from  colll- 
slon  with  another  car,  alleged  to  be  caused 
by  the  negligence  of  tlie  company.  Upcoi 
Issues  Joined  the  caose  was  tried  to  a  Jury, 
the  trial  resulting  In  a  verdict  in  her  favor 
for  f2,2Sl.  The  company's  motion  for  a 
new  trial  was  overruled,  and  a  Judgment  was 
rendered  in  ber  favor  which,  on  petition  in 
error,  was  affirmed  by  the  drcolt  conrt  Her 
right  to  recow  compensation  for  ber  Inju- 
ries la  not  now  disputed.  Tbe  only  ques- 
tion before  us  respects  tbe  amonnt  of  ber  r»- 
coverr,  which  Is  alleged  to  be  excessive,  and 
a  reversal  Is  sought  became  of  mlseondact 
of  ber  counsel  upon  tbe  txlal  of  the  cause. 
Tbe  record  Is  volominoDS,  and  many  of  its 
pages  are  devoted  to  recounting  Interrup- 
tions by  ber  counsel,  protests  by  bis  adv^ 
eary,  and  observationB  of  the  court  with  re- 
spect  thereto.  A  statement  ot  all  these  in- 
stances would  unduly  expand  this  report 
Tbe  grounds  of  complaint  may  be  regarded 
as  represented  by  a  few  of  the  Instances  tak- 
en from  the  record. 

The  record  before  us  was  made  upon  the 
second  trial  of  the  case.  While  couns^  for 
the  company  was  cross-oramlning  tbe  plain- 
tiff herself  with  respect  to  the  extent  of  ber 
Injuries,  be  inquired  of  ber  whether  she  did 
not  receive  a  caller  in  her  parlor  upon  tbe 
evening  of  the  day  of  ber  injury.  She  an- 
swered that  she  did  not  Wherenpon  ber 
counsel  Interrupted  by  saying,  'That  was  all 
blown  np  before."  Counsel  further  Inquired 
of  her  whether  she  sent  for  a  physician  up- 
on tbe  day  ot  tbe  accident,  wbereopon  ber 
connsel  observed:  **I  obdect;  yon  might  as 


well  ask  ber  if  she-  blew  her  nosA"  In  her 
farther  cross^amlnatlon  with  req>ect  to  her 
testimony  upon  the  former  trial,  her  counsel 
Intsnnpted;  whereupon  the  counsel  for  the 
onnpany  objected  to  tbe  lnterTupti<m,  and 
the  court  observed,  "It  seems  to  disturb  coun- 
sel on  the  other  side,  so  counsel  ought  not 
to  interfere.**  Mr.  Kerrolsh:  **I  am  inter- 
fwing  in  the  inta^st  of  economy  of  tlm« 
and  good  sense."  Upon  her  further  cross- 
examination  with  respect  to  her  occupatloD 
after  the  accident  she  was  inquired  of  wbeth- 
ear  she  did  not  keep  boarders  during  a  por- 
tion of  the  time;  and  her  couns<^  upon  re- 
examination, observed:  "I  want  to  clean 
these  boarders  out;  wipe  them  out  altogether. 
Well,  we  have  exterminated  the  boarders." 
Having  admitted  upon  her  cross-^amlnatlon 
that  she  bad  walked  about  the  village  of  her 
resUlMioe^  she  was  Inquired  of  by  adveir- 
sary  eoons^  whether  she  limped  apon  those 
occasions.  She  answered:  "Why,  I  limped 
from  being  lame,  of  course;  it  makes  a  per- 
son limp."  Whereupon  the  following  colloquy 
oceuiredi  Mr.  Kerrolsh— "I  think  there  Is  a 
nigger  In  the  fence  abont  that  thing  myself." 
Mr.  Henry— "I  object  to  that"  Mr.  Kermlsb 
—"She  has  been  limping  ever  since.  Now  bo 
wants  to  know  whethw  she  limped." 

Another  witness  for  tbe  plaintiff,  t^n 
cross-examination,  was  inqnlred  of  whether, 
in  view  of  his  former  relation,  he  did  not 
feet  particularly  kind  toward  the  plalntiff- 
Whereupon  ber  counsel  interrupted,  "Well, 
lan't  it  creditable  to  her?"  Upon  tbe  direct 
examination  of  a  witness  for  the  plaintlfl, 
hw  couns^  propounded  a  question,  assum- 
ing a  state  of  facts  here  which  no  evidence 
tended  to  establish,  and  fnrthv  assuming 
lliat  the  witness  bad  knowledge  thereof. 
Adversary  coonsel  objected,  and  asked  the 
court  to  rebuke  counsel  for  proponndli^  a 
question  of  that  character.  Whereupon  tbe 
court  said:  "Well,  I  think  I  will  administer 
the  rebuke  to  counsel,  because  you  are  u- 
Buming  that  this  witness  knows  things;  Uiere 
is  no  evidence  as  yet  tending  to  show  any 
such  thing,  and  I  think  you  are  very  much 
out  of  order."  Mr.  Kerrolsh:  "Just  a  word 
OS  that  point  Nobody  knows  better, than  I 
bow  to  deport  mys^,  but,  inasmuch  as  this 
gentleman  imputed  to  me  an  Improper  mo- 
tive, 1  thought  I  might  Inquire  of  him  the 
tUiiugs  I  know  he  knows."  Upon  the  cross- 
examination  of  another  witness,  who  bad 
been  called  w  behalf  of  the  defendant  in- 
quiry was  made  respecting  the  professional 
standing  ot  one  of  the  physicians  who  bad 
attended  tbe  plaintiff.  Mr.  Kerrolsh  inters 
rapted  as  follows:  "Now,  it  Is  perfectly  evi- 
dent what  kind  of  badness  they  have  beea 
in  down  at  Irondalsv  peeking  Into  things  of 
that  sort" 

Upon  the  examination  of  a  medical  wit- 
ness who  had  been  called  by  the  defendant, 
plalntia*a  counsel  Inquired  of  him  why  be 
had  been  sdacted  to  make  an  examination 
to  which  he  bad  tastifled.    He  answered: 
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"Well,  don't  ask  me  wbj  he  selected  me;  aBk 
him."  Whereopon  plalntUTs  counsel  obserr- 
ed:  "Well,  I  know,  and  bo  does  everybody 
else;  I  don't  care  mDCh,  I  simply  wanted 
you  to  acknowledge  It,  that  is  all."  Upon 
the  cross-examination  of  a  very  young  lady 
who  bad  been  called  as  a  witness  by  the  de- 
tendant,  plaintiff's  connael  saw  fit  to  exam- 
ine her  upon  the  subject  of  ber  familiarity 
with  the  city  of  Oleveland.  She  answered 
fliat  she  bad  been  tbere  about  a  month,  aud 
was  sick  during  the  entire  time.  Whereupon 
counsel  Interrupted:  "I  don't  care  about  your 
sickness;  the  least  said  about  ttiat  the  bet- 
ter." An  objection  by  defendant's  couns^ 
was  sustafoed  by  the  court,  and  plaintiff's 
coanael  interposed:  "We  will  pass  over  the 
dckness  charitably.  I  put  It  upon  charitable 
grounds."  Upon  the  cross-examination  of 
another  physician  who  had  been  called  by 
the  defendant,  plaintiff's  counsel  inquired  of 
him  as  to  the  mode  of  ascertaining  differences 
In  the  lengths  injured  limbs.  Upon  re- 
ceiving the  answer  of  the  witness,  counsel  In- 
terposed, "By  gracious,  that  was  done  splen- 
didly." Upon  objection  the  counsel  further 
said,  **!  thought  it  was  complimentary  to 
the  witness."  Upon  the  cross-examination 
of  another  witness,  a  woman,  who  had  been 
called  by  the  defendant,  plaintiff's  counsel 
interrupted  his  own  cross-examination  to  say, 
"Now,  you  are  getting  Into  tangles  here  of 
the  worst  kind."  Upon  objection  by  counsel 
for  the  defendant;  plaintiff's  counsel  observ- 
ed: "I  guess  your  woman  isn^t  telling  the 
truth,  and  you  know  it."  Upon  the  cross-ex- 
amination of  another  witness  respecting  a 
supposed  conversation  with  another  person, 
the  witness 'said  she  had  no  recollection  of 
It  Whereupon  plaintiff's  counsel  Intermpt- 
ed  bis  own  cross-examination  to  say,  "I  will 
hare  to  fix  the  time  and  place  and  blow  you 
up  on  that"  Upon  the  cross-examination 
of  the  same  witness  he  inquired  of  her  as 
to  her  failure  te  recognize  tiie  plaintiff  upon 
an  occasion  referred  to,  and  then  inquired 
whetbw  It  was  in  consequence  of  a  failure  of 
the  witness*  observation  or  a  change  In  the 
appearance  of  the  plaintiff.  The  wltneai  an- 
swered, "I  think,  perhaps,  It  was  a  little  of 
both,"  Counsel  thereupon  interrupted  him- 
self to  say:  "Now,  that  is  sensible;  1  like 
your  style  flrst-rate;  tliat  Is  nice."  Upon  ob- 
jection by  adversary  connsel,  platntUTs  coun- 
sel observed,  "Won't  you  let  me  compliment 
your  witness  "When  she  is  deserving  of  it?' 
Upon  the  examination  of  another  witness 
called  by  the  defendant,  she  was  inquired  of 
as  to  the  origin  of  a  written  statement  which 
she  bad  signed,  the  inquiry  being  whether  it 
vras  written  in  her  presence.  Counsel  for  the 
plaintiff  objected,  and,  upon  the  suggestion 
of  his  adversary,  "It  Is  in  your  favor,"  be  re- 
plied: "I  don't  want  any  of  her  favors.  I 
think,  your  honor,  that  they  should  be  rep* 
rlmanded  for  bringing  a  witness  like  this 
,  Into  court  If  It  was  two  hundred  years  ago 
it  would  be  punished.**   Upon  the  cross-ex- 


amination of  another  witness  called  by  the 
defendant  no  evidence  of  any  Improper  con- 
duct on  Its  part  having  appeared,  counsel 
for  the  plaintiff  Inquired,  "Well,  do  you  knov 
any  of  the  crowd  tbat  have  been  trying  to  de- 
feat this  woman  of  her  rights?"  Upon  the 
calling  of  Mr.  F.  A.  Henry  as  a  witness  for 
the  defendant  before  any  testimony  had 
been  given  by  htm,  plaintiff's  connsel  inter- 
rupted to  say,  "I  am  willing  to  admit  that 
Mr.  Henry  will  swear  to  anything  that  ii 
necessary  here." 

In  response  to  objections  to  the  numerous 
Interruptions  and  Improprieties  of  counsel 
for  the  plaintiff,  of  which  a  few  are  em- 
braced in  the  foregoing  statement  the  court 
made  many  observations,  whose  nature  and 
effect  are  indicated  by  the  following  selec- 
tions. Upon  being  called  upon  by  counsel 
for  the  defendant  to  sustnlu  an  objection 
to  an  improper  question,  and  to  require  coun- 
sel to  desist  from  an  improper  course  of  ex- 
amination, the  courj:  said:  "Oh,  I  think  I 
have  done  all  I  can  do;  I  sustain  the  objec- 
tion." Again:  "I  think  connsel  it  In  fault 
In  indulging  in  too  many  statements,  a  habit 
that  counsel  has  got  Into  in  thirty  years  of 
practice,  to  taterject  In  your  arguments  for 
the  purpose  of  getting  advantage  with  the 
Jury.  Tou  are  not  conscious  of  it  but  others 
notice  it,  and  I  notice  it  and  it  Is  that  the 
other  side  object  to."  "That  was  wholly  oat 
of  order,  Mr.  Eerrulsh;  It  is  not  prompted 
by  any  desire  to  gain  advantage,  but  by 
force  of  inveterate  habit"  Mr.  Kerruish: 
"I  think  It  Is  a  good  habit"  Court:  "No,  I 
think  it  is  a  bad  habit"  "The  Jury  will  dis- 
regard the  statements  of  counsel  as  to  wheth- 
er the  witness  Is  telling  the  truth  or  not  I 
think  we  ought  to  have  no  interruptions  and 
no  comments  at  alt."  "Well,  it  doesn't  seem 
to  have  any  effect;  I  have  endeavored  to  re- 
buke counsel  several  times."  "I  have  repeat- 
edly admonished  connsel,  but  it  dont  avail 
very  much  against  the  habits  of  forty  years.'" 
"I  have  said  a  great  many  times  there  ought 
not  to  be  any  Interference  at  all;  the  only 
think  to  do  is  to  object  If  you  do  object" 
Another  time,  when  called  upon  to  admon- 
ish counsel,  the  court  said:  "I  have  done 
that  so  much,  I  am  getting  tired  of  doing  the 
same  thing  over  and  over  again.  Now  re- 
peat the  question."  Upon  a  similar  request 
the  court  said:  *1  do  not  think  I  will  do 
that;  I  have  done  that  so  much  that  I  am 
getting  tired  of  It" 

Ford,  Snyder,  Henry  &  HcGraw,  tot  plain- 
tiff In  error.  W.  8.- Kerruish*  defendant 
In  error. 

SHAUCE,  J.  (after  stating  the  facts).  The 
record  before  us  contains  the  solemn  as- 
surance that  the  repeated  and  prolonged 
scenes  of  disorder  which  it  describes  occor- 
red  upon  "the  trial  of  this  cause.**  Adapt 
Ing  the  euphemism,  the  trial  was  made  to 
last  through  more  than  two  mAa,  dbrtoas- 
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I7  to  tlis  waste  of  most  of  the  time  so  em- 
ployed, and  to  the  great  discredit  of  the  ad- 
mlnlBtratlon  of  justice.  But  these  evils  are 
accomplished  and  Irremediable,  and  we  hare 
only  to  determine  whether  the  law  requires 
the  plaintiff  in  error  to  submit  to  a  result 
so  reached.  The  determination  of  that  ques- 
tion will  not  only  Justify,  but  require,  some 
observations  which  might  seem  too  obvious 
to  be  entitled  to  a  place  in  a  treatise  on 
the  conduct  of  trials.  It  Is  the  requirement 
of  the  law  that  Issues  of  fact,  In  so  far  as 
they  depend  on  oral  testimony,  shall  be  de- 
termined upon  the  testimony  of  witnesses 
who  speak  under  the  obligations  of  an  oatb, 
and  who  are  subject  to  cross-examination.  It 
Is  also  required  by  established  general  rules, 
to  which  the  Issues  of  this  case  present  no 
exceptions,  that  statements  of  fact,  to  in- 
fluence the  verdicts  of  Juries,  must  be  from 
the  personal  knowledge  of  the  witnesses,  and 
that  mere  hearsay  and  Inference  must  be 
excluded.  All  of  these  requirements  were 
disregarded  in  numerous  instances  presented 
by  the  record.  On  the  trial,  counsel  for  the 
prevailing  party,  during  that  portion  of  the 
trial  which  in  orderly  inquiry  is  devoted  to 
the  Introduction  of  evidence,  made  state- 
ments purporting  to  present  facts,  some  of 
the  statements  tieing  in  corroboration  of  the 
testimony  of  witnesses,  some  of  them  being 
of  matters  which  were  not  otherwise  sug- 
gested In  the  case.  The  instances  In  which 
statements  of  facts  were  followed  by  ques- 
tions, not  for  the  purpose  of  eliciting  such 
facts  as  were  In  the  knowledge  of  the  wit- 
nesses, but  to  mislead  the  Jury  as  to  the 
facts  In  erfdmce*  are  subject  to  the  same 
criticism. 

The  order  of  trial  prescribed  by  section 
&100,  Rev.  St  1892,  does  not  differ  in  any  re- 
spect which  Is  here  material  from  that  which 
bad  been  pursued  before  the  enactment  of 
the  statnte.  But  since  the  General  Assem- 
bly has  thought  the  order  of  sufficient  im- 
portance to  be  a  proper  subject  for  legisla- 
tion, there  Is  added  reason  for  adhering  to 
the  order  which  it  prescribes.  The  section 
definitely  provides  that  counsel  shall  not  be 
heard  in  ai^ument  until  all  the  evidence  has 
been  introduced.  Manifest  disregard  of  this 
order  of  trial'  appears  In  stmie  of  the  com- 
ments of  counsel  which  were  made  during 
the  introduction  of  evidence,  and  which  are 
presented  in  the  statement  of  the  case,  and 
In  many  others  which  are  not  included  In 
the  statement  Not  only  were  these  com- 
ments untimely,  but  some  of  them  were  of 
such  character  that  they  should  not  have 
been  permitted  at  any  time.  Certainly  there 
is,  and  must  be,  much  latitude  allowed  to 
counsel  in  argument  when  the  time  for  ar^ 
gnment  has  arrived;  but  the  ridiculing  of 
uneducated  witnesses  because  of  their  un- 
g^mmatlcal  speech,  and  the  offering  of 
Insults  to  others  without  cause  afforded  In 
the  case,  should  be  forbidden  as  tending  to 
tlie  nipprearioa  of  the  trath.  The  r^tl- 


tlou  of  Incompetent  inquiries,  to  which  ob- 
jection had  been  sustained,  was  for  the  obvi- 
ous purpose  of  eliciting  a  repetition  of  the 
objectlou,  and  to  prejudice  the  case  In  the 
estimation  of  the  Jury.  It  should  need  no 
comment  to  show  that  the  purpose  which 
prompted  such  conduct  called  for  its  com- 
plete and  Immediate  suppression. 

It  Is  suggested  that  the  conduct  of  coun- 
sel was  80  grossly  violative  of  propriety  and 
decorum  that  it  probably  had  the  ^ect  to 
offend  the  Jury,  and  to  secure  for  his  client 
a  smaller  verdict  than  would  otherwise  have 
been  returned.  That  suggestion  should  not 
be  permitted  to  control  our  Judgment  If 
It  be  assumed  that  the  orderly  administration 
:  of  Justice  is  not  to  be  insisted  upon,  and 
I  that  the  truth  may  by  accident  be  evolved 
I  from  such  scenes  as  were  here  enacted,  it  Is 
!  sufficient  that  the  misconduct  of  counsel 
was  in  Its  natural  effect  prejudicial  to  the 
rights  of  tbe  plaintiff  In  error,  and  It  does  not 
appear  from  the  record  that  It  did  not  in 
fact  result  in  such  prejudice.  An  examina- 
tion of  the  cases  cited,  and  others,  Justifies 
the  conclusion  that  for  such  misconduct  and 
even  for  that  which  is  less  flagrant  Judg- 
ments, are  always  reversed,  unless  It  Is  made 
to  appear  that  its  natural  effect  has  been 
averted  by  court  or  counsel,  or  both.  It  Is 
due  to  differences  in  the  character  of  the 
misconduct  rather  than  to  differences  of  opin- 
ion In  reviewing  courts  that  it  has  in  some 
cases  been  held  that  the  effect  of  tlie  mis- 
conduct may  be  eliminated  by  instructions, 
and  In  others  that  it  cannot  be.  In  this  case 
the  final  instructions  to  the  Jury  were  si- 
lent upon  the  subject  Throughout  the  refe- 
ord  a  trial  Judge,  personally  distinguished 
for  learning  and  probity,  appears  as  a  griev- 
ed observer  of  continued  impro^etles  which 
be  thought  himself  powerless  to  suppress. 
It  is  entirely  clear  that  he  was  unable  to  end 
them  by  admonition  and  entreaty,  but  he  was 
clothed  with  ample  power  to  suppress  tbem 
inexorably.  The  county  In  which  be  sat  has 
the  complement  of  county  buildings.  From 
the  body  of  the  people  a  few  are  selected  as 
members  of  the  bar  because  their  qualities 
are  supposed  to  authorize  the  expectation 
that  they  will  render  im[K>rtant  aid  in  the 
administration  of  Justice.  Some  prime  mis- 
takes In  the  selection  are  remediable. 

If  the  court  had  sustained  the  motion  for 
a  new  trial,  It  would  have  been  a  too  long 
deferred  recognition  of  the  rights  of  the 
plaintiff  in  error,  though  it  would  have  made 
this  proceeding  in  error  unnecessary.  That 
It  should  have  been  sustained  Is  obvious. 
But  it  is  much  more  important  to  observe 
that  tbe  trial  Judge  should  not  have  per- 
mitted such  conduct  on  tbe  part  of  counsel 
as  would  result  in  a  mistrial.  This  was  due 
not  only  to  the  parties  to  tbe  suit,  but  to 
the  public.  But  few  pages  of  this  record  bad 
unfolded  when  there  was  a  manifest  occa- 
sion for  continuing  the  cause  and  dealing 
witb  offending  counsel  according  to  bis  d» 
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serta.  Tbe  obserratloiu  of  the  Mai  jxi&ge, 
from  time  to  tlme^  show  that  he  had  an  In* 
telUgent  appreciation  of  the  gravity  of  the 
offenses  which  were  committed  before  him. 
Why  he  thought  ft  less  Important  to  suppress 
them  than  to  give  correct  InstrQcttons  to  the 
Jury  as  to  the  law  of  the  case  does  not  ap- 
pear. In  a  comparison  of  causes,  a  mistrial 
because  of  an  erroneons  view  of  the  legal 
rights  of  the  parties  would  be  entitled  to 
more  charitable  consideration.  The  sogges- 
tion  by  the  trial  jodge  that  a  cause  of  tolera- 
tion was  chosen  because  of  tbe  inveteracy  of 
coimsel'a  habit  acqalred  in  40  years  of  slm* 
liar  practice  was  most  nofortunate.  It  Is 
necessary  to  say  that  there  can  be  no  pre- 
scriptive right  to  hinder  the  admli^atration 
of  justice  by  conduct  which  squanders  time 
and  leads  to  mistrials.  Can  the  suggested 
discrimination  against  younger  members  of 
the  bar  be  Justlfled  or  even  tolerated? 

It  is  required  by  the  reasons  involved,  and 
by  the  decided  cases,  that  the  Judgments  of 
the  court  of  common  pleas  and  the  circuit 
court  be  reversed,  and  the  cause  remanded 
to  the  former  court  for  a  trial  according  to 
law.  Barened. 

BURKET,  O.  J.,  and  SPBABt  DAVIfl, 
PBIOffl,  and  GBBW,  JJ^  concur. 


«9  Ohio  St.  448) 

PUMP  T.  LUCAS  COUNTY  COM'RS  et  al. 
(Supreme  Court  of  Ohio.  Jan.  10,  1904.) 

TAXATION— LEVY  FOR  COUNTY  PURP08KS— 
CONSTITUTIONAL  LAW. 

1.  So  much  of  iiectlon  2823,  Bev.  St  1892,  as 
purports  to  aatboriee  the  commissloDer*  of  Lu- 
cas cotinty  to  levy  taxes  for  countr  purposes, 
etc.,  at  a  rate  not  exceeding  five  mills  on  the 
dollar  of  valuation  of  tiie  taxable  property  with- 
in said  connty,  Is  a  law  of  a  general  nature 
which  does  not  have  a  nnlform  operation 
tbronghout  the  state,  and  It  Is  therefore  oncon- 
Btitational  and  void. 

2.  So  much  of  the  remaining  part  of  section 
2823,  Rev.  St.  1892,  as  was  Independently  and 
coDKtitatiouallj  enacted,  and  it  c<MupIete  within 
itself,  stands,  and  should  be  enforced.  State 
ex  rel.  Wilraot  et  al.  v.  Buckley  et  aL,  M  N.  B. 
272,  60  Ohio  St  273.  dlstingni&ed. 

,  (Syllabaa  by  the  Ooort) 

Error  to  Circuit  Cour^  Lucas  Connty. 

Action  by  one  Pump  against  the  commis- 
sioners of  Lncas  county  and  others.  Judg- 
ment for  defendants,  and  plaintiff  brings  er- 
ror. Reversed. 

B.  A,  Hayes,  for  plaintiff  In  error.  Wm. 
G.  Ulery  and  Jas.  S.  Martin,  fdr  defendants 

In  error. 

DATIS,  J.  This  action  was  begun  in  tbe 
court  of  common  pleas  to  enjoin  the  levy  of 
taxes  In  excess  of  the  rates  prescribed  in  tbe 
Urst  clause  of  section  2^3,  Rev.  St.  1892,  and 
10  enjoin  any  levy  whatevra*  under  and  by 
virtue  of  that  clause  of  said  section  which 
reads  as  follows:  "The  commissioners  of  Ln- 

T  L  Sm  StatatSB,  vol.  44,  C«dL  Die  I  IM;  Tua- 
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cas  county  shall,  at  tbelr  June  session,  an- 
nually, levy  such  amount  as  shall  be  neces- 
sary to  provide  tor  the  ordinary  or  general 
expenses  of  the  connty,  the  building  and  re- 
pair of  bridges  and  culverts,  the  maintenance 
of  the  poor,  the  repair  of  county  buildings, 
and  all  other  purposes  which  are  paid  out  of 
the  county  treasury  by  order  of  tbe  commis- 
sioners, tbe  courts,  or  the  auditor  and  Indod- 
ing  any  levy  authorized  by  vote  of  tbe  peo- 
ple, designating  at  tbe  time  ot  making  said 
levy  the  amount  fi>r  each  separate  fund;  pro- 
Tided,  that  not  exceeding  five  mills  on  the 
dollar  of  the  valuation  of  taxable  prop^ty 
within  Bald  county,  shall  be  levied  in  any 
one  year.*'  It  is  claimed  that  this  clause  of 
section  2823  is  unconstitutional,  for  the  rea- 
son that  it  contravenes  section  26,  art  2,  ot 
the  Constitution.  A  demurrer  to  the  petttloD 
was  sustained  by  the  court  of  common  pleas, 
and  Judgment  was  rendered  In  favor  of  the 
defendants.  The  Jodgmoit  ot  the  oonrt  of 
common  pleas  was  al&rmed  by  the  circuit 
court 

The  clause  of  section  2828  whldb  la  here 
attacked  was  embodied  In  tbe  Bevlaed  Stat- 
utes from  an  act  of  tbe  General  AasemUy 
passed  May  S,  1877,  entitied  "An  act  to  lim- 
it taxation  in  certain  counties  in  this  state." 
74  Ohio  Laws,  180.  Tliis  act  was  not  Intend- 
ed to  bave  a  uniform  oi>eraUMi  throughoot 
the  state,  for  by  its  tiUe  it  only  applies  to 
"certain  counties  in  this  atate^"  and  in  the 
body  of  the  act  la  limited  to  counties  "hav- 
ing, at  the  last  federal  census,  a  populatim 
of  more  than  forty-five  thousand  and  less 
than  fifty  thousand  inhabitants,"  and  this 
Is  conceded  to  have  been  applicable  to  Ln- 
cas county  alone.  Hence,  when  this  special 
act  was  incorporated  In  section  2823»  Bev. 
St  1892,  tbe  codifiers  disregarded  tbe  subter- 
fuge of  describii^  the  county  by  popolatkn. 
and  substituted  tbe  name  of  the  only  coun- 
ty to  which  the  statute  applied,  or  was  In- 
tended to  apply.  This  being  a  law  of  spe- 
cial or  local  ai^Ucation,  if  it  is  a  law  "of  a 
general  nature"  it  Is  obvlons  that  it  vlo- 
lates  section  26,  art  2,  of  the  Constitution. 

It  was  laid  down  in  Kelley  y.  Stat^  6 
Ohio  Bt  269,  In  general  terms,  that  "the 
character  of  a  law  as  general  or  local  de- 
pends on  tbe  character  of  Its  subject-mat- 
ter"; and  it  is  now  tlie  settied  law  of  this 
state  that,  whenev^  the  subject-matter  of 
legislation  either  does  or  may  exist  in  or 
affect  every  part  of  tbe  state,  such  legisla- 
tion is  a  "law  of  a  general  nature,"  and 
must,  in  conformity  with  section  26,  art  2, 
of  the  Constitution,  be  made  to  operate  uni- 
formly throughout  the  stete.  Not  only  li 
the  subject  of  taxation,  in  its  broadest  sense, 
one  whldi  affects  evwy  part  ot  the  state  and 
every  individual  therdn,  bat  tiw  Umltatkn 
of  the  taxing  power  vitally  concerns  ev«7 
individual  of  the  state.  Indee^,  It  is  diffi- 
cult to  conceive  of  a  subject  of  legialatioD 
of  more  general  and  famacbliqe  nature 
than  that  ot  setting  a  limit  to  tlia  power  of 
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tuatloa  Wbetbw  tbe  rate  ot  taxation  for 
genera]  county  purposes  shall  be  limited  In 
proportion  to  the  amount  of  taxable  property 
shown  on  the  grand  duplicate  of  the  coonty. 
as  provided  in  one  part  of  section  2823,  or 
whether,  with  a  like  amount  of  taxable  prop* 
erty,  the  commissioners  of  a  certain  comity 
or  counties,  as  provided  in  the  clause  In  one*- 
tlon,  may.  tn  their  discretion,  levy  taxes  for 
general  county  purposes  at  any  rate  not  to 
exceed  fire  mills  on  each  dollar  of  taxable 
pnq^rty.  Is  a  matter  of  public  policy,  which 
concerns  not  only  every  taximyer,  hut  every 
voter.  In  the  state.  The  subject-matter  of 
taxation  for  comity  purposes  Is  not  only  a 
rabject-matter  of  a  general  nature,  which, 
In  obedience  to  the  Oonstltutlon.  should  be 
r^ulated  by  laws  operating  throughout  tb% 
state,  but  It  is  so  regulated  in  the  section  be- 
fore OB.  The  attempt  to  confer  upon  tbe 
oommlaelonera  of  Lucas  connty  such  an  ex- 
traordinary and  special  privilege  and  poww 
in  respect  to  matters  affecting  every  county 
and  Individual  in  the  state— a  privilege  and 
powor  denied  as  to  all  other  counties  in  the 
state— is  therefore  null  and  void. 

The  clause  of  section  2823  which  Is  under 
consideration  was  an  Independent  act  of  the 
General  Assembly,  and  has  been  incorporat- 
ed In  the  section  with  another  Independent 
act.  which  Is  complete  in  Itself  and  constltu- 
tlonal,  and  section  1  of  another  act  which 
Is  complete  In  itself,  and,  excepting,  perhaps, 
a  tingle  clause  thereof,  is  constitutional. 
The  remainder  of  the  revised  section  2823, 
not  including  the  clause  relating  to  the  com- 
missloners  of  Hamilton  county,-  may  there- 
fore stand  and  be  enforced,  although  tbe  oth- 
er part  la  unconstitutlonBl.  So  much  of  the 
section  u  relates  to  the  commissioners  of 
Iiocaa  county  only  Is  not  an  exception  to 
that  part  of  the  section  which  was  oonatltn- 
tlonally  enacted.  This  case  does  not,  there- 
fore,  come  within  the  rule  laid  down  in  State 
ex  reL  WUmot  et  al.  t.  Buckley  et  aL,  60 
Ohio  St  278,  64  M.  E.  272. 

Judgment  revened,  demurrer  to  petition 
oreiruled,  and  cause  remanded  to  the  conit 
of  emunon  pleas  tm  further  proceedings. 

BURKEI,  a  J.,  and  SPBAB,  SHAUOK. 
PBIGBIk  and  CBfiW,  3J^  concur. 


Ota  I&d.  32) 

BBOHT  V.  GUGKSTBIN. 
(Bnpreme  Goort  of  Indiana.    Jan.  28,  1904.) 

(X»IV>B8ION--OWNBRaHIP  Or  PROFBRTT— 
VALUE— COHFLUNT. 

1.  A  complaint  In  an  action  for  damages  tor 
conversion  averring  that  the  i^aintilf  was  the 
owner  and  in  possesBion  of  the  proimrty  in  con- 
troFvenr  on  '*or  before"  a  certain  date,  and 
that  on  "and  abont"  that  date  defendant  con- 
verted It  to  hia  own  use,  snfficiently  shows  tha( 
the  plaintiff  was  the  owner  of  the  property  at 
fbm  time  It  was  converted  by  defendant. 

2.  A  complaint  Id  an  action  for  damages  for 
ctHiTenttoa  averring  that  property  "to  the  valoe 
et  1600"  belonging  to  plaintiff  was  converted  by 


defendant,  wherel^^  plaintiff  was '  damaged  In 
the  nim  of  $S00,  efficiently  shows  that  the 
property  converted  was  of  some  value. 

Appeal  from  Superior  Court,  Lake  County; 
H.  B.  TuthlU,  Judge. 

Action  by  Charles  Glicbsteln  against  Solo- 
mon Becht  Prom  a  ]udgm«it  for  plaintiff, 
defendant  appeals.  Transferred  from  Appel- 
late Court,  under  section  1887a,  Bums*  Bev. 
'St  1901.  Affirmed. 

F.  N.  Gavit  for  aroellant  Bpst^  *  John- 
son and  A.  F.  Knotta,  for  appellee. 

JOBDAN,  J.  Appellee  mccessfully  proee- 
cnted  this  action  in  the  loww  court  for  dam- 
ages arising  out  of  the  unlawful  conversion 
of  certain  goods  and  chattels.  The  mly 
matter  in  controversy  between  the  parties  In 
this  appeal  relates  to  the  sufficiency  of  tlie 
amended  complaint  on  demurro-  for  want  of 
facts.  Omitting  the  formal  parts,  tbe  plead- 
ing tn  Question  is  as  follows:  "The  plain- 
tiff  complains  of  the  defendant  and  says  that 
on  or  before  the  5th  day  of  March.  1802.  the 
plaintiff  was  the  owner  and  In  possession  of, 
aa  of  his  own  right  and  property,  a  certain 
lot  of  goods,  wares,  and  merchandise,  and 
store  fixtures,  consisting  irf  gent's  furnishing 
goods,  clothing,  dry  goods,  boots,  alioea,  hata, 
caps,  cigars,  tobacco,  and  other  goods,  wares, 
merchandise,  and  effects  too  numerona  to 
mention,  In  the  city  of  East  Chicago,  I^ke 
county,  Indiana,  then  and  thwe  to  the  value 
of  9600,  and  certain  store  flxtures  then  and 
there  to  thft  value  of  $5;  that  on  and  about 
said  date  the  defendant  took  and  carried 
away  each  and  all  and  ^ery  part  and  portion 
of  said  property,  and  tmlawfully  converted 
and  disposed  of  tbe  same  to  his  own  use, 
whereby  the  plaintiff  was  damaged  In  tbe 
sum  of  $600,  for  which  he  demands  Judg- 
ment ftnd  fi>r  all  other  proptf  relief." 

Tbe  principal  objections  urged  against  the 
sufficiency  of  the  complaint  are  (1)  that  It 
does  not  show  tliat  the  plaintiff  was  the 
owner  of  the  property  at  the  time  It  was  con- 
verted by  the  defendant;  (2)  that  It  does  not 
disclose  that  the  property,  whea  convwted, 
was  ot  any  value. 

While  it 'may  be  said  that  the  pleader,  tn 
drafting  the  complaint  baa  employed  therein 
such  superfluous  phrases  or  words  as  "or  be- 
fore" and  "or  about"  still.  In  condderlng 
the  sufficiency  of  the  compl^t  on  demurrv, 
the  words  "or  before"  and  ''or  abonf '  may  be 
disregarded  or  rejected  as  surplusage  without 
vitiating  the  pleading.  If  otherwise  sufficient 
21  Encyc  PI.  &  Prac.  S  1068:  Hampton  v. 
State,  8  Ind.  336;  Hardebeck  t.  State,  10 
Ind.  4D8.  Bejectlng  these  words,  as  we  may, 
and  the  complaint.  In  substance,  at  least  la 
sufficient  to  constitute  a  cause  of  action,  tor 
it  then  expressly  discloses  that  the  plabiUff 
on  , the  SOi  day  of  March,  1902,  was  tbe  own- 
er and  In  possession  of  tbe  goods  and  chat- 
tels in  controversy,  and  that  they  were  of  the 
value  ot  $600,  and  that  the  defendant  on  said 
day  **took  and  carried  away  •  •  •  said 
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property,  and  milawfally  conTerted  •  •  • 
the  same  to  his  own  use,  whereby  the  plain- 
tiff was  damaged  In  the  som  of  $600." 

The  avermenti!  sufficiently  show  the  Talne 
of  the  property,  and  that  the  plaintiff  was 
the  owner  thereof,  and  also  In  the  possession 
of  the  same,  at  the  time  of  the  unlawful  con- 
version.  The  gist  Of  the  action  was  the 
wrongful  conversion  of  the  goods  and  cfaat* 
tels,  and  while  In  audi  actions  It  Is  neces- 
sary, as  a  matt^  of  pleading,  to  allege  the 
date  when  the  act  of  conversiou  was  com- 
mitted, nevertheless  on  the  tilal  the  plain- 
tiff Is  not  confined  to  the  £)reci8e  time,  as  al- 
leged, but  may  prove  that  the  conversion  waa 
committed  at  any  time  previous  to  the  com- 
mencement of  the  action,  within  the  statute 
of  limitation.  In  an  action  for  conversion, 
the  complaint  most  either  show  that  the 
property  was  ot  some  value,  or  that  the  plain- 
tiff has  been  damaged  by  reason  of  the  un- 
lawful conversion.  Ryan  v.  Hurley,  119  Ind. 
lis,  21  N.  B.  463.  The  pleading  in  dispute, 
by  its  averments,  fully  discloses  both  of  these 
facts,  and  ceirtalnly  is  sufficient  In  this  re- 
spect 

It  la  lastly  Insisted  that  the  complaint  is 
bad  because  the  worda  "to  the  value,"  etc.,  in- 
stead of  "of  the  value,"  are  employed.  There 
is  no  merit  In  tills  contention.  The  words  "of 
the  value"  would  certainly  have  been  the 
better  expression;  still  the  word  "to,"  as 
used  In  connection  wltb  the  value  of  the  prop- 
erty, was  sufficient  for  the  purpose  Intended 
by  the  pleader. 

No  error  was  committed  by  the  trial  court, 
either  In  overruling  the  demurrer  to  the  com- 
plaint, or  In  denying  a  motloh  in  arrest  of 
Judgment.  '  The  Judgment  is  therefore  af- 
firmed. 

GILLBTT,  J.,  did  not  partlcfpate. 


<1«  iDd.  362) 

BRANSTRATOR  et  al.  v.  CROW  et  al.  • 

(Supreme  Court  o(  Indiana.    Jan.  26,  1904.) 

WILLS  —  CAPACITY  OF  TESTATOR  —  UNSOUND- 
NESS OF  MIND— PRB3UHPTI0N3— BURDEN 
OF  PROOF— INSTRUCTlONa. 

1.  In  an  action  to  contest  a  wUI,  where  the 
complaint  tendered  merely  the  issue  as  to  the 
validity  of  the  puroorted  will,  plaiatiffs  claiming 
no  riKQts  tbereunaer.  an  answer  setting  up  a 
forfdture  of  plaintiffs*  rights  under  the  will  by 
virtue  of  provisions  therein  for  each  a  forfeiture 
In  case  of  a  contest  was  not  responsive  to  the 
eiHnplaint,  and  a  dMoarrer  thereto  was  proper- 
ly sustained  for  want  of  facts. 

2.  It  is  only  where  meDtal  nasoundnesa  is  of 
a  character  to  appear  permanent,  and  to  forbid 
the  reasonable  expectation  of  recovery,  that  a 
presumption  of  continuance  of  such  unsound- 
ness will  be  indulged.  It  does  not  arise  from 
intermittent  temoorary  unsoundness,  resulting 
from  sickness,  injury.  Intoxication,  or  other 
transitory  cause,  so  Uiat  an  iostraction  stat- 
ing that,  where  It  haa  been  established  that 
a  pcnnn  Is  of  unsound  mind,- the  presumption 
Is  that  that  state  of  unsoundness  ccmtlnnes  un- 
til tile  contrary  is  shown.  Is  too  broad. 

*[  2.  See  Erldeoce,  toI.  20;  Cvat.  Dig.  i  tT;  InSMW 
PersoDB,  vol,  n.  C«aL  Dig.  1  ^ 
*ItehifariiiK  denied. 


S.  In  a  Buit  to  contest  a  win  on  tba  gronnd 
of  Insanity  of  testator  the  burden  was  on  plain- 
tiffs to  establish  unsounduess  by  a  prepooder- 
ance  of  the  whole  evidence,  and  the  estab- 
liahment  of  nosoundness  only  created  a  prima 
facie  case,  and  only  imposed  on  defendants  the 
necessity  of  overthrowing  the  preanniption;  and 
hence  a  diarge  that  the  establishment  of  in- 
sanity would  raise  a  presumption  that  the  tes- 
tator continued  of  unsound  mind,  onless  th* 
evidence  sbonld  further  satisfactorily  establialk 
the  tact  tliat  testator's  mind  aftwwania  ba* 
came  sound,  ocaets  of  defendants  mrae  tluia  tba 
law  reQUires. 

Appeal  ftom  Glrcnlt  Oonr^  AUco  Oounty; 
BL  (TRourice,  Judge. 

Action  by  Frances  E.  Cnnr  and  otiiers 
against  Charles  W.  Branstrator,  adndnlatrm- 
tor  Kit  WlUlam  Branstiator,  deceued,  and  ottk- 
ers.  Fn»n  a  Judgment  for  plaintiffs,  defend- 
ants appeaL  Reversed. 

W.  G.  Colerlck,  Henry  Colerick,  Gilbert, 
Bei^hoff  &  Wood,  W.  and  B.  Leonard,  and 
Robert  Lowry,  for  appellants.  Breen  A  Ute- 
ris, for  appellees. 

HADLBT,  J.  Appellees^  being  two  sonn 
and  two  daughters,  brought  this  action  to 
contest  the  will  of  their  father,  William 
Branstrator,  deceased,  on  the  grounds  of  un- 
soundness of  mind,  undue  influence,  and 
fraud.  The  administrator  with  the  will  an- 
nexed, the  widow,  four  other  children,  and 
divers  grandchildren  were  made  defendants. 
Ail  the  answering  defendants  rested  on  tbe 
general  denial,  except  Anna  G.  Wellbaum  and 
William  McNair;  and,  in  addition  to  the  gen- 
eral denial,  they  filed  an  affirmatlTe  second 
paragraph,  setting  forth  therein  as  an  answer 
in  bar  that  by  tbe  twelfth  Item  of  bla  will 
tbe  testator  expressly  provided  that  eacb  be- 
quest made  by  said  will  was  made  upon  the 
condition  that  the  beneficiary  should  be  con- 
tent with  his  devise  or  legacy,  and  shoald 
not  bring  any  suit  In  any  court  to  set  said 
will  aside,  or  In  any  way  hinder  or  deiaj  Its 
execution,  or  in  any  way  prevent  tbe  dis- 
tribution of  the  testat(»-'B  property  under  and 
in  accordance  with  the  provisions  thereof; 
and  upon  a  violation  of  said  condition  tiie 
bequest  of  the  ofFendlng  devisee  or  legatee 
should  thereby  be  forfeited  to  the  estate,  to 
be  applied  In  the  payment  of  debts,  etc.;  that 
the  plaintiffs  are  devisees  and  legatee  ander 
said  will,  and  by  virtue  of  this  suit  to  ooup 
test  the  validity  of  said  testament  the  plain- 
tiffs thereby  cease  to  have  any  Interest  in 
the  subject-matter,  by  reason  vherecMT  IJtej 
are  not  entitled  to  maintain  this  actiuu  To' 
this  answer  a  donnrrer  for  InsnffldCTCy  of 
facts  was  sustained.  There  was  a  trial  by 
Jury,  and  a  verdict  and  Judgment  for  the 
contestants.  Motions  by  tbe  otmtestees  to 
modify  the  Judgment,  for  a  venire  de  norc^ 
and  for  a  new  trial  were  severally  oranded. 

The  first  assignment  of  error  calls  in  ques- 
tion the  action  of  the  court  on  the  demurrer 
to  the  second  paragraph  of  answer.  Tbe 
ruling  was  dearly  right  The  anawer  was 
not  responsive  to  the  complaint   The  com- 
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plaint  tendered  a  ilngle  issue,  namely,  the 
validity  of  tlie  inatmment  purporting  to  be 
the  will  of  William  Branstrator.  The  plain- 
tiffs claim  no  rights  nnder  the  will,  and  an 
answer  setting  up  a  forfeiture  of  rights  not 
claimed  Is  no  answer  at  all.  The  court  In- 
structed the  Jury  as  follows,:  "The  law  pre- 
sumes thflt  every  person  la  of  sound  mind 
until  the  contrary  Is  proven.  But  when  It 
has  been  established  that  a  person  Is  of  un- 
sound mind  the  presumption  Is  that  that  state 
of  unsoundness  continues  imtil  the  contrary 
Ifl  shown.  If  the  evidence  in  this  case  estab- 
lishes to  your  satisfaction  that  the  testatw, 
William  Branstrator,  was  of  unsound  mind 
at  any  particular  time,  then  the  presumption 
would  be  that  he  continued  to  be  of  unsound 
mind,  unless  the  evidence  further  establishes 
to  your  satisfaction  the  fact  that  his  mind 
afterwards  became  sound."  There  are  two 
vices  In  this  Instmction:  First  The  state- 
ment that,  when  .unsoundness  Is  established, 
the  presumption  Is  that  that  condition  con- 
tinues until  the  contrary  is  shown,  is  erro- 
neous. The  language  Is  too  broad,  because 
comprehensive  enough  to  embrace  every  type 
of  mental  unsoundness.  It  is  only  when  the 
unsoundness  is  of  a  character  to  appear  per- 
ms nent,  and  to  forbid  the  reasonable  expecta- 
tion of  recovery,  that  a  presumption  of  con- 
tinuance will  be  indulged.  No  presumption 
of  any  kind  will  arise  from  intermittent, 
temporary  unsoundness,  such  as  may  result 
tmm  sickness,  Injury,  Intoxlcatioa,  or  other 
transitory  cause.  Blough  v.  Parry,  144  Ind. 
463,  492.  40  N.  E.  70,  43  N.  B.  560;  Raymond 
T.  Wathen,  142  Ind.  367,  41  N.  E.  815.  It 
is  said  In  this  last  case  (page  370,  142  Ind., 
and  page  816.  41  N.  E.)  that  "the  rule  does 
not  apply  to  occasional  or  intermittent  in- 
sanity, but  it  does  in  all  cases  where  insanity 
Is  apparently  confirmed."  Second.  It  was  in- 
correct to  ctiarge  the  Jury  that.  If  the  testa- 
tor was  shown  to  be  of  unsound  mXnd  at  any 
particular  time,  the  presumption  would  be 
that  he  continued  of  unsound  mind,  "unless 
the  evidence  further  establishes  to  your  satis- 
faction the  fact  that  his  mind  afterwards  be- 
came sound."  Of  all  contested  matters  of 
fact  It  is  the  weight— the  preponderance— of 
the  evidence  that  satisfies  the  mind  as  to 
what  the  fact  truly  Is.  Hence  the  quoted 
language  of  the  court  is  equivalent  to  direct- 
ing the  Jury  that  If  the  mind  of  the  testator 
has  been  shown  to  be  unsound  at  any  time 
prior  to  the  execution  of  the  will,  such  con- 
dition will  be  presumed  to  have  continued, 
unless  It  has  been  established  by  a  preponder- 
ance of  the  evidence  that  bis  mind  afterwards 
became  sound.  It  will  be  observed  that  the 
charge  is  that  the  presumption  shall  prevail 
until  contrary  evidence  not  only  overcomes 
the  presumption,  but  satisfactorily  establish- 
es the  soundness  of  the  testator's  mind.  This 
was  exacting  more  of  the  defend<antfi  than 
the  law  requfrea  The  plalotlfTs  had  under- 
taken to  establish  the  testamentary  inca- 
pacity of  the  testator  at  the  time  he  executed 


the  contested  will.  This  they  could  do  only 
by  maintaining  Incapacity  by  a  preponder- 
ance of  the  whole  evidence.  Nothing  short 
of  a  preponderance  would  avail  them  any- 
thing. If  It  turned  out  that  the  evidence 
was  equally  balanced,  the  plaintiffs  should 
have  failed.  So,  when  the  plaintiffs  estal>- 
Ilshed  unsoundness,  and  set  the  presumption 
of  incapacity  going,  that  only  served  to  ere* 
ate  a  prima  facie  case,  which  would  entitle 
them  to  a  verdict  If  the  defendants  Intro- 
duced no  evidence  sufficient  to  overcome  it 
But  if  the  defendants,  by  th<^  evidence,  over- 
threw the- presumption,  it  was  not  nec^sary 
for  them  to  go  further  to  defeat  the  plaintiffs. 
All  that  was  important  for  the  defendants 
to  do  was  to  prevent  the  plaintiffs  from  de* 
livering  a  preponderance  of  the  evidence. 
Young  V.  Miller,  14S  Ind.  652,  656,  44  N.  E.  7S7; 
Boiler  V.  Kilng,  150  Ind.  159, 162,  49  N.  E.  048; 
kerrlman  v.  Merrlman,  153  Ind.  631,  55  N.  E. 
734;  Morell  v.  MoreU,  157  Ind.  179, 186,  60  N. 
E.  1092.  The  evidence  discloses  that  the  tes- 
tator for  many  years  became  occasionally  in- 
toxicated, and  when  In  that  condition  his 
speech  and  conduct  were  often  Irrational;  and 
the  real  controversy  at  the  trial  seems  to 
have  been  whether  the  unnatural  and  unrea- 
sonable things  he  said  and  did  were  the  re- 
sult of  transient  intoxication  or  the  offspring 
of  mental  pervendoii.  Whether  the  Jury  was 
or  was  not  misled  to  the  injury  of  the  ap- 
pellants is  beyond  our  power  to  determine, 
and  we  must  therefore  hold  that  the  giving 
of  the  Inatructton  constitutes  rever8lt)le  er- 
ror. 

There  are  a  large  nnmber  of  questions  pre- 
sented, which  have  been  ably  and  elaborately 
argued,  but  since  they  almost  entlrdy  arise 
under  Hie  motion  for  a  sew  trlaU  and  are 
not  likely  to  come  up  again  on  a  retrial  of 
the  cause,  we  bave  not  considered  them. 

Jud^ent  reversed,  with  Instructions  to 
grant  appellants  a  new  tilal. 


(US  Ind.  JBB) 

INDIANAPOLIS  ft  O.  R.  T.  00.  t.  FOBE- 
MAN. 

(Supreme  Court  of  Indiana.    Jan.  20,  1904.) 

MASTER  —  INJURIES  TO  SERVANT  —  FELLOW 
SERVANTS  —  NEGLIGSNCB  —  COMPLAINT  — 
EMPLOYER'S  LIABILITY  ACT— CONSTRUCTION. 

1.  Where  several  defendants  file  joint  and 
separate  demurrers  to  a  complaint,  which  are 
overruled,  and  they  then  Jointly  and  separate^ 
except  to  the  ruling  of  the  court,  an  assignment 
of  error  by  one  of  the  defendants,  predicated  on 
the  exception,  raises  the  question  Of  the  suffi- 
ciency of  the  complaint 

2.  An  employ^  of  au  Intemrban  railroad  en- 
gaged in  the  construction  of  track,  who  Is  in- 
jured while  In  a  work  car  of  the  company  for 
the  purpose  of  heing  carried  to  his  home  from 
bis  work,  is  a  fellow  servant  of  eniployi^s  of  the 
company  operating  a  passenger  car  which  eai» 
ed  the  injuries. 

3.  Allegations  in  a  complaint  by  a  serraut 
I  against  his  master  for  damages  for  personal  in- 

I  T  a.  8s*  Master  and  Swrant,  toL  U,  CmiL  IHs.  i 
1  tSi. 
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juries  tbat  the  work  plaintiff  was  engaged  in 
doiag  had  no.conDection  with,  and  waa  not  la 
Any  way  incident  to  w  a  part  of  the  work  or 
employment  of  the  motonnan  or  aervants  in 
cbat-pt:  of  a  paaMnger  car  of  defendant  which 
ran  into-  the  work  car  in  which  plaintiff  was 
seated;  tlutt  he  was  simply  a  passenger  on  the 
work  car;  that  defendant  owed  him  a  doty,  and 
was  boimd  to  carry  him  safely,  are  mwe  eoor 
eloslcMis  of  the  pleader,  not  admitted  br  de- 
murrer. 

4.  An  allegation  In  a  complaint  for  damages 
for  personal  injuries  received  by  an  employA 
that  De  was  Injured  without  any  fault  or  negli- 
gence on  his  part  does  not  take  the  place  ot 
averments  showing  that  the  risk  of  fncompe- 
tencf  of  the  person  In  charge  of  a  switch,  whose 
negligence  is  alleged  to  have  caused  the  injuries, 
was  not  knowingly  ■MfiimnH  br  plaintiff  as  an 
incident  of  his  aerrice. 

5.  Under  Boms'  Ber.  St.  1901,  I  7083,  laM. 
a  (HwDer's  Rer.  St.  1901.  i  S206b).  priding 
that  eTery  railroad  corporation  shall  be  liable 
(or  damages  for  personal  injuries  soffered  by 
any  employ^  while  In  its  service,  th^  employd 
M  injnzed  odng  in  ibit  exercise  of  dne  care  and 
dillgenoe,  where  sndi  injury  resulted  from  the 
negligence  of  any  person  la  the  service  of  such 
corporation  to  whose  order  or  direction  the  in- 
jared  employ^  at  the  time  of  the  iojory  was 
twond  to  conform,  no  recovery  can  be  had  where 
the  employ^  is  injured  while  conforming  to  the 
order  or  direction  of  one  employ^  and  his  injuiT 
Is  caused  by  the  negligence  of  another  employe, 
who  had  no  such  authority. 

0.  Under  Bums'  Rev.  St.  1801,  {  7083,  subd. 
4,  providing  that  every  railroad  corporation 
■hall  be  liable  for  damages  for  personal  injuries 
Roflered  by  any  employe  while  in  its  service,  the 
employe  so  injured  being  io  the  exercise  of  dne 
care  and  diligence,  where  such  injury  was  caus- 
ed by  the  negligence  of  any  person  in  the  serv- 
ice of  such  corporation  who  has  charge  of  any 
signal,  telegraph  office,  switch  yard,  shop,  ronnd- 
house,  locomotive  engine  or  train  upon  a  rail* 
way.  an  injury  due  to  the  negligence  of  a  per- 
son in  charge  of  a  switch  does  not  render  the 
corporation  liable. 

T.  In  an  action  by  a  servant  against  bis  mat- 
ter for  personal  injuries,  predicated  upon  the 
common-law  liabili^  of  the  master,  where  the 
injury  waa  caused  by  the  negligence  of  a  fel- 
low servant,  known  by  the  master  to  be  reck- 
less and  incunpetent,  the  complaint  must  al- 
lege that  plaintiff  bad  no  knowledge  of  the 
recklessness  and  Incompetency  of  the  negligent 
Mlow  servant. 

S.  In  a  complaint  by  a  servant  against  bis 
master  for  personal  injuries,  predicated  upon 
th^  common-law  liability  of  the  master  for  in- 
Jory  caused  by  the  negligence  of  a  fellow  jwrv- 
ant,  known  by  the  master  to  be  reckless  and  in- 
competent, an  allegation  tbat  plaintiff  was  with- 
out any  knowledge  of  the  carelesa  and  reckless 
condart  of  "said  motormau  in  operating  said 
ear"  which  caused  plaintiff's  Injuries  is  not 
equivalent  to  an  allegation  that  plaintiff  at  and 
before  the  time  of  nls  injury  had  no  knowl- 
edge of  the  recklessness  and  InctHnpeteocy  of 
the  motorman. 

9.  In  a  complaint  by  a  servant  against  his 
master  for  personal  Injuries,  allegatioos  that  the 
Injuries  were  received  by  reason  of  the  mas- 
ter's negligent  and  defective  rules  and  mode  of 
keeping  knowledge  of  and  directing  its  cars 
are  mere  condnnons  of  the  pleader,  stated  by 
way  of  recital)  and  will  be  disregarded  in  de- 
tMmining  the  snfiBciencj  of  the  pleading. 

10.  In  an  action  by  a  servant  against  his  mas- 
ter for  personal  injuriea  alleged  to  have  been 
received  as  the  result  of  negligence  of  fellow 
■ervants,  proof  of  plaintiff's  knowledge  of  the 
recklessness  and  incompetency  of  his  fellow 
servant  who  caused  the  injury  is  not  limited 
to  actual  knowledge,  bat  he  Is  bound  by  Implied 
knowledge  soch  as  be  conld  hare  acquired  by 
the  azcrelH  of  ordinary  caisi 


Appeal  from  Circuit  Court;  Heniy  County; 
W.  A.  Bernard,  Judge. 

Action  by  Marion  S.  Foreman  against  the 
Indianapolis  &  Greenfield  Rapid  Transit  Com- 
pany. From  a  Judgment  for  plaintiff,  defend- 
ant appeals.  Transferred  from  the  Appellate 
Court  under  section  1337u,  Bums*  Rev.  St 
1901  (Acts  1901,  p.  S90»  c  269).  Reversed. 

W.  A.  Brawn  and  Blnford  ft  Walker,  for 
appellant  Harsh  A  Cook,  FoAner  ft  FoA- 
ner,  and  B.  T.  Olaaaeoek,  (or  appellee 

MONKS,  J.  App^ea  bronglit  tills  action 
against  appellant  and  ttie  ESrkpatrlck  Gon^ 
Btrnction  Company,  a  ct^^jKsatloii,  to  recover 
for  a  pwaonal  Injnry  alleged  to  ban  tew 
caused  by  the  negligence  of  said  eorporatlona. 
The  defoidants  it^tly  filed  a  demoirer  to 
each  paragraph  of  the  amended  con^lalnt; 
and  each  def«adant  filed  a  e^arate  demurrer 
to  each  paragraph  of  the  cfHuplaint  These 
demurrers,  wlil<A  elulloiged  each  paragraph 
of  the  complaint  for  mint  of  facta,  were  over^ 
ruled  1^  the  court;  to  which  mUng  tbe  de- 
fendants "jc^Uy  and  separately  ncepted.** 
A  trial  of  aaid  cause  resulted  In  a  general 
verdict  against  appellee  as  to  the  Klriipatriek 
Company  and  In  fiivor  of  appellee  against  ap- 
pellant. Appellant  filed  a  motion  tor  a  new 
trial,  which  was  ovmuled.  and  jvAgment 
was  rendered  on  the  verdict  In  fitvw  of  ap- 
pellee The  oTors  assigned  call  In  qoestioc 
the  action  of  the  court  In  ovnrallng  (1)  the 
^tAat  demurrw  of  appelant  and  said  conatrae- 
tlon  company  to  the  amended  complaint  &} 
the  separate  demurrer  of  appellant  to  each 
paragraph  of  tbe  amended  complaint,  and  (3) 
appellant's  motion  for  a  new  trial.  Tbe 
amended  complaint  is  also  challenged  tiy  an 
asBlgnmrait  tbat  the  same  "does  not  ateto 
facts  suflldent  to  constitnto  a  cause  of  ac- 
tion." 

Appellee  insists  that  appdlant^a  aaaign- 
ment  of  error  predicated  iq>on  the  Kcceptiou 
taken  by  ajj^ellant  to  the  rulings  on  the  de- 
murrers to  each  paragraph  of  tbe  complaint 
presents  no  question  as  to  the  aufflcien<7  ot 
the  paragraphs  thereof;  dtlng  City  of  Sooth 
Bend  v.  Tamer,  156  Ind.  418.  421,  eO  N.  B. 
271,  MUB.A.396,83Am.8t  Rep.  200l  It 
will  be  observed  tliat  In  the  case  cited  the 
exception  was  joint  while  In  this  case  the 
defendants  "jointly  and  s^arately  except- 
ed." It  is  clear,  therefore,  tbat  the  case  dted 
Is  not  In  point  here.  The  first  paragraph  of 
the  amended  complaint  proceeds  upon  a  com- 
mon-law liability.  Appellant  was,  on  May 
27, 1901,  "a  corporation  owning  and  operating 
an  intemrban  street  railway  extending  from 
Irvington  to  Greenfield.  In  thla  state,  and  waa 
a  common  carrier  of  passengers  for  hire.  On 
said  day  appellee  was  an  empIoyA  of  appel- 
lant as -a  common  laborer,  and  was  engaged 
with  divers  others  in  constructlDg  a  wpvr 
from  appellant's  track  to  Spring  Lake,  a  dis- 
tance of  three-fourths  of  a  mile.  Appellant 
bad  in  use  on  said  day  a  car  known  as  a 
*work  car,'  which  had  been  and  waa  used  is 
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carrrlng  ita  employes  to  dlrrai  points  along 
said  road  wbere  they  were  engaged  and  em- 
ployed by  appellant  In  building,  maintaining, 
sod  repairing  Its  said  line  of  road.  After 
said  day*!  work  bad  been  flolahed,  at  about 
6:80  p.  m.,  appellee,  with  dlTers  otber  em- 
ployfia  of  appellant,  entered  said  work  car 
on  said  spur  for  the  purpose  of  \Mag  carried 
to  Greenfield,  where  he  resided.  While  he 
was  In  said  car,  and  t^e  same  was  standing 
on  a  switch  of  appella^s  road,  tme  of  ap-' 
pellant's  passrager  cars  In  charge  of  Ita  em- 
ployte  approached  said  switch  from  the  west 
at  a  high  and  dangerous  rate  of  «peed,  to 
wit»  80  miles  per  hour;  and  ran  Into  and  iq^n 
said  switch  and  collided  with  said  work  car 
and  Injured  appelleo.**  In  additton  to  the 
aTerments  In  the  first  paragraidi  of  tiw 
amended  complaint  diowlng  the  above  focts, 
Uiere  are  other  allegations  showing  that  th6 
colliBlon  and  consequent  injury  of  appellee 
ynxe  caused  by  the  n^llgence  and  careless- 
ness of  anwllsnfa  en^loyte  In  charge  of  said 
passenger  car  In  not  obeying  the  rules  of  ap- 
pellant 

It  is  also  alleged  In  said  first  paragraph 
that  "the  work  in  which  appellee'  was  en- 
gaged was  common  labtv  upini  tbe  tracks  of 
appellant,  and  had  no  connection  with,  nor 
■wu  the  same  ta  any  mannw  Incident  to  or  a 
part  of  the  work  or  emplt^ent  of,  said  mo- 
torman  or  servants  In  charge  of  tbe  passenger 
car;  nor  were  the  squad  of  laborers  with 
whom  said  wpellee  was  working  as  aforessM, 
and  who  were  with  him  in  said  wwk  car,  In 
ai^  manner  connected  or  associated  with  the 
said  servants  of  appellant  in  charge  of  said 
work  car  or  said  passenger  car  which  collid- 
ed with  it;  that  appellee  bad  no  charge  of 
aald  wwk  cu  or  tbe  operation  thereof,  but 
was  simply  a  passenger  thereon  at  the  time 
of  tlie  acctdent"  Appellee  says-  that  this 
**paragraph  of  the  complaint  proceeds  upon, 
a  common-law  llabiitty,"  and  that  tbe  same 
la  BulBdent,  because  it  Is  alleged  that  bis 
Injury  was  occa^oned  by  the  negligence  of 
other  servants  of  the  company,  whose- duties 
were  not  common  nor  In  the  same  depart- 
ment with  those  of  the  appellee;  dtlng  FHxr 
patri(±  V.  New  Albany,  etc,  R.  Co.,  7  Ixtd. 
438.  It  was  held  in  the  case  dted  and  In 
GUlenwater  v.  Uadlson,  etc.,  B.  Co.,  5  Ind. 
838;  61  Am.  Dec.  101,  that  a  railroad  company 
Is  Hable  to  an  employfl  for  an  injnry  occa- 
sioned by  the  negligence  of  other  emplayiB 
of  tbe  company  where  the  duties  of  the  latter. 
Ilk  connection  with  which  the  injury  bap- 
pens,  are  not  common  or  in  the  same  depart 
ment  with  th.oae  of  tbe  Injured  servant 
Those  cases,  however,  were  overruled  oa  this 
Xwint  in  Cfriumbns,  etc.,  B.  Go.  r.  Arnold,  81 
Indl  174,  183,  80  Am.  Dec.  6lS,  whne  it  was 
said  concerning  said  rale:  "But  this  limita- 
tion of  the  exemption  of  the  company  from 
liability  In  such  cases  Is  not  recognized  In  any 
of  the  sDbsequent  cases,  and  It  Is  now  settled 
In  this  state  that  tbe  employer  is  not  liable 
for  an  Injury  to  one  emplo^  occasioned  by 


the  n^llgence  of  another  engaged  In  the 
same  general  undertaking.  The  O.  ft  M.  B. 
Co.  T.  nndall,  13  Ind.  866,  74  Am.  Dec.  269; 
Wilson  V.  Tbe  Madison,  etc,  B.  Co.,  18  Ind. 
226;  Slattery's  Adm*r  v.  The  Toledo  &  W.  B. 
Co.,  23  Ind.  81;  The  O.  *  M.  R.  Oo.  t.  Bam- 
mersley,  28  Ind.  871.  In  Slatterys  Adm'r  v. 
Tbe  Toledo  &  W.  R.  Co.,  supra,  Worden,  J., 
quotes  with  sKHnbatlon  from  the  decision  In 
Wright  T.  The  N.  T.  Central  B.  Co.,  2S  N.  T. 
662,  as  follows:  'Neither  Is  It  necessary,  in 
order  to  bring  a  case  within  the  general  role 
of  uemptlon,  that  the  srarants,  the  one  that 
suffws  and  tiia  one  that  caused  the  injury, 
should  be  at  the  time  engaged  In  the  same  <^ 
oration  or  particular  wwk.  It  is  Plough  that 
th^  are  In  tb»  employment  of  the  same  mas> 
ter,  engaged  in  the  same  common  enterprise, 
both  employed  to  perform  duties  and  services 
tending  to  acconq>ltsh  the  same  general  pni> 
poses,  as  in  maintaining  and  i^ratlng  a 
railroad,  operating  a  factory,  working  a  mine, 
or  erecting  a  building.  The  question  Is  wheth- 
et  they  are  under  tbe  same  gmeral  controL' 
To  ttie  same  ^ect  Is  tbe  case  of  Uanvllle  v. 
Tbe  Clevelai^,  etc.,  R.  Co.,  U  Ohio  8t  417, 
where  It  Is  sUd  that  those  empli^ad  In  ta- 
dlltating  the  running  of  the  trains  by  bsl- 
lasting  the  track,  removing  obBtructi<ms,  and 
those  employed  at  stations  attending  to 
switches  and  otber  duties  of  a  like  nature 
upon  tbe  road,  as  well  as  those  upon  the 
trains  openttng,  may  all  be  well  regarded'  as 
fellow  servants  in  the  commcm  service.* "  In 
Oormley  t.  Ohio,  eta.  B.  Ca,  72  Ind.  81,  s 
laborer,  whose  duty  was  to  assist  In  r^»alring 
tbe  track,  etc,  while  bdng  carried  to  'his 
work  on  t  tutnd  car,  was  killed  by  a  collision 
with  a  freight  train.  His  death  was  ogca- 
aioned  by  the  negllgttsce  of  the  engineer  in 
charge  of  the  engine  and  said  train.  The 
Courtis  attention  was  called  to  the  caaes  of 
Oillenwatu'  v.  Madison,  etc,  B.  Co.,  supra, 
and  Fitq>abrtck  v.  Maw  Albany,  etc.,  B.  Co., 
supra,  and  on  psge  83  It  was  said:  "The 
cases  dted  by  copnsel  wa«  not  overlooked, 
but  were  referred  to  and  explained  dis- 
approved in  the  later  cases.  Slattery's  Adm'r 
T.  The  T.  ft  W.  B.  Oo^  28  Ind.  81;  The  Co- 
lumbus, etc,  R.  Oa  Arnold,  81  IdA.  174; 
ynJaon  T.  The  Madison,  etc,  B;  Co.,  i8  Ind. 
226;  The  Flttebnxgh,  etc  B.  Co.  v.  Bnby.  88 
Ind.  284  [10  Am.  Rep.  Ill];  SulUvan  v.  The 
T.  W.  &  W.  B.  Oc,  68  Ind.  26w  These  later 
cases  are  certainly  not  consistent  with  the 
ground  on  which  it  is  sought  to  have  a  rl^t 
ot  recovary  in  tbe  appellant  If  a  hardship 
results  from  the  application  of  the  rule  that 
an  employer  ia  not  liable  to  one  employ^  tot 
an  injury  caused  by  anotbor  employA  engaged 
In  the  same  general  undertaking,  it  is  more 
fitting  that  the  L^lslatnre  be  Invoked  to  give 
a  remedy  then  that  tills  court  should  under- 
take to  introduce  doubtful  exceptions  to  a 
rule  so  dearly  estobllsbed."  In  Evansville, 
etc.,  R.  Co.  T.  Barnes,  187  Ind.  806,  310,  36 
N.  B.  1092,  the  rale  as  stated  in  Cleveland, 
eto.,  R.  Co.  T.  Arnold,  aqtra,  Is  quoted  with 
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approTBl.  The  following  cases  are  to  tbe 
same  effect:  Thacker  t.  Chicago,  etc.,  R. 
Co..  159  Ind.  82,  85,  64  N.  B.  603.  59  L.  R.  A, 
792,  and  cases  cited;  Thompson  t.  Citizens' 
Street  R.  Co.,  152  Ind.  461,  469,  53  N.  B.  462, 
and  cases  cited;  Jostlce  t.  Pennsylvania  Co., 
130  Ind.  321,  30  N.  B.  303;  Spencer  v.  Ohio, 
etc.,  R.  Co.,  130  Ind.  181,  184,  29  N.  B.  915, 
and  cases  cited;  Clark  t.  Pennsylvania  Co., 
132  Ind.  109,  31  N.  E.  808,  17  L.  R.  A.  811« 
and  cases  cited;  Capper  v.  Louisville,  etc.,  R. 
Co.,  103  Ind.  305,  2  N.  B.  749;  Indiana  Ry. 
Co.  v.  Dalley,  110  Ind.  70,  79,  80,  10  N.  B.  631, 
and  cases  ^ted;  Sullivan  t.  Toledo,  etc.,  R. 
Co^  58  Ind.  26,  27,  28;  1  Woolen's  Trial  Proc. 
li  S50,  361;  Beach  on  Contributory  Neg.  { 
331.  It  is  clear  under  the  cases  cited  that  ap- 
pellee, an  employ^  of  appellant,  engaged  in 
common  labor  upon  its  track,  was  a  fellow 
servant  with  those  in  charge  of  the  passenger 
car. 

It  is  a  general  mle  In  this  state  tliat 
ployfis,  while  being  transported  to  and  from 
their  work  on  the  cars  of  trains  of  their  em- 
ployers, are  fellow  servants  of  those  engaged 
In  the  same  general  undertaking,  and,  if  in- 
jured while  being  so  carried  by  the  negli- 
gence of  a  fellow  servant,  the  employer  Is 
not  liable  therefor.  Bailey  on  M.  &  S.  pp. 
283,  360,  361,  and  cases  dted;  Ohio,  etc,  B. 
Co.  v.  Hammersley,  28  Ind.  371;  Wilson  v. 
Madison,  etc.,  R.  Co.,  18  Ind.  226,  230,  and 
cases  cited;  Capper  v.  IxiuisvUIe,  etc.,  R.  Co., 
103  Ind.  305,  308,  309,  2  N.  E.  749,  and  cases 
cited;  Ohio,  etc.,  R.  Co.  v.  Tindall,  13  Ind. 
366,  369,  74  Am.  Dec.  259,  and  cases  cited; 
Gormley  v.  Ohio,  etc.,  R.  Co.,  72  Ind.  31; 
Bowles  V.  Indiana  Railway  Co.,  27  Ind.  App. 
672,  675.  62  N.  E.  94,  87  Am.  Rep.  279,  and 
cases  cited;  Ewald  v.  Railway  Co.,  70  Wis. 
420,  36  N.  W.  12,  591,  6  Am.  St.  Rep.  178; 
Oilman  v.  Eastern  R.  Co..  10  Allen,  233,  87 
Am.  Dec.  63u;  Glllshannon  v.  Stony,  etc.,  R. 
Co.,  10  Cush.  228;  Ryan  v.  Cumberland,  etc., 
R.  Co.,  23  Pa.  384;  Vlck  v.  New  York,  etc., 
R.  Co.,  95  N.  Y.  267,  47  Am.  Rep.  36.  The 
allegation  that  the  work  appellee  was  en- 
gaged In  doing  had  no  connection  with,  nor 
was  In  any  way  connected  with  or  Incident 
to,  or  a  part  of,  the  work  or  employment  of 
the  motonnan  or  servants  In  charge  of  the 
passenger  car,  and  the  allegation  tliat  he  was 
simply  a  passenger  on  the  work  car,  and  the 
allegation  that  appellant  owed  him  a  duty, 
and  was  bound  to  carry  him  safely,  are  mere 
conclusions  of  the  pleader,  and  are  not  ad- 
mitted by  the  demurrer,  and  cannot  control 
the  special  facts  alleged,  which  show  tiiat  he 
was  a  fellow  servant  of  those  In  ctiarge  of 
the  passenger  car.  Woollen's  Trial  Proc.  S 
1037.  It  Is  true  that  if  an  employ^  Is  injured 
by  the  negligence  of  a  fellow  servant  who  Is 
Incompetent,  and  this  Incompetency  Is  the 
proximate  cause  of  the  Injury,  the  employer 
Is  liable  IhcTe^or  If  he  knew,  or  could  by  the 
exercise  of  ordinary  care  have  known,  of 
such  Incompetency,  and  the  Injured  employ^ 
was  not  guilty  of  any  negligence  contributing 


to  his  Injury,  and  did  not  know  and  conid 
not  have  known  of  such  Incompetency  by  the 
exercise  of  ordinary  care.  For  if  an  Injured 
employ^  has  knowledge  of  the  Incompetency 
of  his  fellow  servant  by  whose  negligence  he 
Is  Injured,  and  enters  the  service  with  such 
knowledge,  or  continues  therein  after  he  ob- 
tains or  could  by  the  exercise  of  ordinary 
care  have  obtained  such  knowledge,  he  as- 
sumes the  risks  Incident  to  Such  Incompe- 
tency. Lake  Shore,  etc.,  R  Co.  v.  Stnpak, 
108  Ind.  1,  S,  6,  8  N.  B.  630,  and  cases  dted; 
Louisville,  etc.,  R.  Co.  v.  Sandford.  117  Ind. 
265,  266-269,  10  N.  B.  770.  and  cases  dted; 
Indianapolis,  etc.,  R.  Co.  y.  Watson,  114  Ind. 
20,  25,  27,  14  N.  B.  721,  15  N.  B.  824,  5  Am. 
St  Rep.  678,  and  cases  dted;  Indiana,  etc., 
R.  Oo.  v.  Dailey,  110  Ind.  76,  81,  82,  10  N. 
B.  631;  Louisville,  etc.,  R.  Oo.  v.  Kemper, 
147  Ind.  561,  565-667.  47  N.  B.  214,  and  cases 
dted;  Kroy  v.  Chicago,  etc.,  R.  Co.,  32  Iowa, 
357;  1  Woollen's  Trial  Proc.  H  1347.  1348, 
1352.  No  such  facts  were  alleged  In  said 
paragraph.  It  follows  that  the  court  erred 
in  overruling  the  demurrer  to  the  first  para- 
graph of  the  amended  complaint 

The  second  paragraph  of  the  amended  com- 
plaint alleges  that  appellee's  injury  was  caus- 
ed by  the  negligence  of  the  employ^  in  charge 
of  the  switch  In  opening  the  same  so  as  to 
allow  the  passenger  car  to  enter  thereon  and 
collide  with  the  work  car.  Conceding,  with- 
out deciding,  that  this  paragraph  sufficiently 
charges  the  incompetency  of  the  person  hi 
charge  of  said  switch  and  appellant's  knowl- 
edge thereof,  it  Is  not  alleged  that  appellee 
did  not  know  of  such  Incompetency  before 
the  Injury.  For  want  of  allegations  nega- 
tiving such  knowledge  on  tlie  part  of  ap- 
pellee the  paragraph  was  clearly  Insuffident 
It  is  alleged  In  «ald  paragraph  tliat  appellee 
was  Injured  "without  any  fault  or  negligence 
on  bis  part"  but  this  does  not  take  the  place 
of  averments  showing  that  the  risk  of  the 
incompetency  of  the  person  in  charge  of  the 
switch  was  not  knowingly  assumed  as  an 
Inddent  of  his  service.  Louisville,  etc.,  R. 
Oo.  V.  Corps,  124  Ind.  427,  428,  24  N.  Eu  lOM; 
8  L.  R.  A.  636;  Peerless  Stone  Go.  v.  Wray, 
143  Ind.  574-j;76,  42  N.  B.  927;  Cleveland, 
etc.,  R.  Co.  V.  Parker,  164  Ind.  163,  56  N.  B. 
86,  and  cases  dted;  Bowles  v.  Indiana  R. 
Co.,  27  Ind.  App.  672,  676,  62  N.  B.  94,  87 
Am.  St  Rep.  279.  and  cases  dted;  Woollen's 
Trial  Proc.  fi  1347. 

The  third  paragraph  of  the  amended  com- 
plaint is  founded  upon  the  secood  subdivision 
of  section  7083,  Burns'  Rev.  St  1901  (section 
5206s,  Homer's  Rev.  St  1901),  which  pro- 
vides: "That  every  railroad  •  •  •  shall 
be  liable  for  damages  for  personal  inJnrles 
suffered  by  any  employ^  while  In  Its  service, 
the  employd  so  Injured  being  In  the  exercise 
of  due  care'  and  diligence.  •  •  •  Second. 
Where  such  injury  resulted  from  the  negli- 
gence of  any  person  in  the  service  of  such 
corporation,  to  whose  order  or  direction  the 
injured  employfi  at  the  time  of  the  Injocy 
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W8B  boond  to  conform  nnd  did  conform."  In 
order  to  make  a  good  complaint  under  this 
nbdlTlslon,  it  ia  necessary  to  allege,  among 
aOier  tbtnga,  that  tibe  Injured  employfi  was 
ctmforming  to  tbe  order  or  direction  of  some 
person  in  the  serrlce  of  the  corporation  to 
whose  OTder  or  direction  he  was  hound  to 
conform  and  did  confwm,  and.  that  while 
conforming  to  snch  order  or  dfarectlon  he  was 
Injured  by  the  negllg^Ke  of  the  employ^  to 
whose  order  he  was  conforming.  Tha<Aer  t. 
Chicago,  etc.,  R.  Co.,  169  Ind.  82,  90-93.  64 
N.  E.  605.  59  L.  R.  A.  792;  Lonlsrille.  etc.. 
B.  Co.  T.  Wagner,  168  Ind.  420,  53  N.  E.  027; 
American  Rolling  Mill  Go.  t.  HuIUnger  (No. 
20,100)  60  N.  E.  460.  It  Is  aUeged  In  said 
paragraph  that  on  the  27th  of  May.  1001, 
appellee  was  in  the  serrlce  of  appellant  as  a 
common  laborer,  and  was  directed  by  appel- 
lant to  enter  one  of  Its  cars  about  one  mile 
west  of  Philadelphia  for  the  purpose  of  be- 
ing carried  by  appellant  to  the  city  of  Green- 
field; that  appellee  was  bound  to  conform  to 
the  order  and  direction  aforesaid,  and  that 
while  on  said  car  appellant  negligently  and 
carelessly  ran  one  of  its  other  cars  Into  and 
caused  the  same  to  collide  with  the  car  which 
appellee  had  entered,  whereby  he  was  in- 
jured, etc.  This  paragraph  Is  clearly  Insuffi- 
cient. It  is  not  shown  that  the  employ^  by 
whose  negligence  he  was  injured  was  the 
one  to  whose  order  or  direction  he  was  bound 
to  conform  and  was  conforming  when  in- 
jured. Proof  that  appellee  was  Injured  while 
conforming  to  the  order  or  direction  of  one 
employ^,  to  whose  orAer  and  direction  he  was 
bound  to  conform,  and  that  Ms  injury  was 
caused  by  the  negligence  of  another  co-em- 
ploye, who  had  no  such  authority,  would  sus- 
tain said  allegations  of  the  third  paragraph, 
but  would  not  make  a  case  under  said  second 
subdivision  of  section  70S3,  supra. 

In  the  fourth  paragraph  it  Is  alleged  that 
appellee,  a  laborer  in  the  service  of  appel- 
lant, was  directed  to  enter  said  work  car  for 
the  purpose  of  being  carried  to  Oreenfleld, 
and  was  thence  carried  to  a  siding;  that  at 
the  time  and  place  "where  said  car  was 
tide-tracked  the  switch  was  placed  by  appel- 
lant in  charge  of  one  of  its  servantSj  who 
then  and  there  negligently  and  carelessly 
operated  said  switch  so  tliat  another  car  of 
appellant  ran  Into  the  same  and  collided 
with  great  force  and  violence  with  the  car  on 
said  switch  In  which  appellee  was  then  rid- 
ing, whereby  he  was  Injured,  etc.  •  •  • 
That  said  servant  of  appellant  In  charge  of 
said  switch  as  aforesaid  was  at  the  time  and 
place  acting  In  the  place  and  performing  the 
duties  of  said  appellant,  and  that  appellee 
was  then  and  there  obeying  and  conforming 
to  the  order  of  appellant  at  the  time  of  sudi 
Injury."  It  is  evident  from  what  we  have 
already  said  that  the  allegations  of  said  para- 
graph are  not  sufficient  to  avoid  the  effect  of 
the  common-law  rule  that  an  employ^  can- 
not recover  for  Injuries  caused  by  the  negli- 
gence of  a  fellow  serrant  It  is  also  dear 
69  N.B.-43 


from,  what  was  said  In  regard  to  the  third 
paragraph  that  a  cause  of  action  is  not  stated 
under  the  second  subdivision  of  section  7083. 
Burns*  Rev.  St  1901,  a  part  of  the  employers* 
liability  act  of  1893. 

Neither  does  the  all^atton  concerning  the 
negligence  of  the  i>erson  In  charge  of  the 
switch  state  a  cause  of  action  under  the 
fourth  subdivision  of  the  empIoy«-'s  liability 
act,  for  no  liability  is  created  by  said  subdi- 
vision for  injuries  caused  hy  the  negligence 
of  persons  in  charge  of  a  switch.  Baltimore, 
etc.,  R.  Oo.  T.  Little,  149  Ind.  167,  48  N.  E. 
862.  It  is  a  well-settled  rule  that  when  a 
party  seeks  the  benefit  of  a  statute  he  must 
by  averment  and  proof  bring  himself  within 
its  provisions.  American  Rolling  Mill  Go.  v. 
Hulllnger  (this  term)  60  N.  E.  460;  Hodges  v. 
Standard  Wheel  Co.,  152  Ind.  680,  683.  52  N. 
£.  391,  64  N.  E.  383;  Porter  v.  State,  141  Ind, 
488.  490,  40  N.  B.  1061;  Weir  v.  State  ex  rel. 
Wohl  (this  term)  68  N.  E.  1023,  1024;  Good- 
win V.  Smith,  72  Ind,  118.  116.  37  Am.  Rep. 
144;  Van  Sickle  v.  Belknap,  129  Ind.  558. 
669,  28  N.  E.  306;  Jackson  School  Tp.  v.  Fai> 
low,  75  Ind.  118,  120.  121;  Potts  v.  Felton,  70 
Irid.  168,  169;  Blanchard  v.  Wilbur,  153  Ind. 
387,  392.  55  N.  E.  09;  Massey  v.  Dunlap,  146 
Ind.  350,  354,  356,  44  N.  B.  641;  Chicago,  etc., 
R.  Co.  V.  Vert,  24  Ind.  App.  78,  81,  56  N.  EL' 
139;  Baltimore,  etc.,  R.  Co.  v.  Harmon  (Ind. 
Sup.)  68  N.  E.  589;  Toledo,  etc.,  R.  Co.  v. 
Long  (Ind.  Sup.)  67  N.  E.  259;  Chicago,  etc., 
R.  Co.  V.  Glover,  159  Ind.  166,  169,  62  If.  E. 
11.  Said  third  and  fourth  paragi-aphs  wholly 
fail  to  bring  appellee  within  any  of  the  pro- 
visions of  the  employer's  liability  act  of  1893. 

The  fifth  paragraph  of  complaint  is  predi- 
cated upon  common-law  liability,  and  pro- 
ceeds upon  the  theory  that  the  injury  com- 
plained of  was  caused  by  the  negligence  of 
a  motorman  in  the  service  of  appellant  who 
was  a  reckless  and  incompetent  motorman, 
and  was  known  to  he  soch  by  appellant  long 
before  the  collision  in  which  appellee  was 
injured.  It  Is  not  alleged  in  said  paragraph 
that  appellee  had  "no  knowledge  of  the  reck- 
lessness and  Incompetency  of  the  motorman.** 
Snch  an  allegation  Is  essential  to  the  suffi- 
ciency of  a  paragraph  predicated  upon  the 
incompetency  of  a  fellow  servant  True,  It  is 
alleged  that  the  passenger  car  In  charge  of 
the  motorman  "collided  with  the  car  in  which 
appellee  was  riding,  whereby  appellee,  with- 
out any  fault  or  negllgMice  on  his  part  and 
without  any  knowledge  of  the  careless  and 
reckless  conduct  of  said  motorman  In  oper- 
ating his  said  car,  was  thrown  with  great 
force  and  violence  forward  In  said  car,"  and 
thereby  Injured.  The  allegation  that  appel- 
lee was  "without  any  knowledge  of  the  care- 
less and  reckless  conduct  of  said  motorman 
in  operating  said  car"  means  only  that  he 
had  no  knowledge  of  the  careless  and  reckless 
manner  in  which  the  motorman  was  operat- 
ing his  car  at  the  time  of  the  collision.  This 
is  not  equivalent  to  an  allegation  that  ap- 
pellee at  and  before  the  time  of  his  I11J1U7 


Digitized  by 


Google 


674 


flO  NOBTHBLASTBBN  BBFOBTBB. 


and 


bad  no  knowledge  of  the  recUessnesft  and 
Incompetenc;  of  tbe  motorman.  Lake  Shore, 
etc..  R.  Co.  T.  Stupak,  106  InOj  1,  5.  8  N.  B. 
630.  Tbe  averment  of  tbe  want  of  knowledge 
on  tbe  part  of  tbe  Injured  employ^  must  be 
as  broad  as  tbe  allegation  of  knowledge  on 
tbe  part  of  the  employer.  Tbe  Peerless  Stone 
Go.  T.  Wray,  143  Ind.  674-677,  42  N.  B.  927. 
We  have  already  shown  that  an  allegation 
tbat  appellee  was  without  any  fault  or  negli- 
gence on  hla  part  does  not  sui^ly  tbe  place 
of  aTmDenta  showing  that  tbe  risk  of  the  In- 
competency  of  tbe  motorman  was  not  toIod- 
tarUy  assumed  as  an  incident  of  bis  service. 

It  la  alleged  as  against  appellant  in  the 
atxth  paTagraph  that  appellee  was  in  tbe 
service  of  appellant  constructing  a  spar  track 
from  appellant's  main  line  to  Spring  Lak^ 
"and  was  and  had  been  carried  by  defendant 
[appellant]  from  bis  home  in  Greenfield  to 
and  from  bis  place  of  employment;  that  for  j 
the  carrying  of  said  plaintiff  and  hla  co-la- 
borers to  and  from  the  point  aftvesaid  the 
defendant  bad  furnished  a  work  car  propelled 
by  electricity;  that  it  was  so  old  and  so  neg- 
ligently constructed  and  equipped  tbat  it 
could  not  be  op^ted  on  the  defendant's 
main  line  without  great  danger  of  colll8l<Hi 
with  the  other  cars  of  defendant  running  be- 
tween stations,  or  delaying  the  same  in  mak- 
ing tbelr  scbedole  time;  that  at  the  close  of 
plalntitTs  day's  work  and  on  said  day  be  waa 
ordered,  directed,  and  Invited  by  the  defenit 
ant,  by  and  through  Its  authorized  agents  and 
employes,  to  oiter  Into  and  upon  said  work 
car,  to  be  carried  from  hla  place  of  employ- 
meat  to  his  said  home  In  Greenfield  aftne* 
said;  tbat  by  reason  of  the  said  order,  dlrec* 
tlon,  and  Invitation  of  tbe  defendant  afore- 
said, and  directed  and  Induced  thereby,  tbe 
plaintiff  entered  into  and  upon  said  car  for 
the  pnrpoee  of  being  carried  aa  aforesaid  to 
Us  said  home  aftn-esald;  that  said  car  pro- 
ceeded upon  its  course  upon  defendant's  midn 
track  for  some  distance  towards  the  said 
town  of  Qreenfleld,  wberenpon  (by  reason  of 
its  defectlTe  constractlon  and  equipment 
thereof)  the  defendant  and  Its  employes  (were 
compelled  to  and  did)  run  said  car  into  and 
upon  a  side  trade  of  the  defendant  connecting 
yrtXh  its  main  line  to  pmnlt  an  incoming  car  to 
pass  the  same,  and  while  aald  car  was  stand- 
ing upon  said  tnxk,  and  while  tbe  plalntllt 
was  lawfully  and  rightfully  In  and  upcm  said 
car  tot  the  purpose  of  bding  carried  to  bis 
home  aforesaid,  the  defendant  n^ligently  and 
carelessly  by  and  through  tbe  negligence  of 
Its  motorman,  oBle&m,  agents,  and  employes 
In  the  contnri,  management,  and  direction  of 
aaid  airs  and  tbe  switchman  in  charge  of 
aald  switch,  and  hy  reason  of  Iti  negligoit 
and  defective  rules  and  mode  of  keeping 
knowledge  of  and  dkecUng  its  cars,  run  an- 
other ear  with  a  speed  of  thirty  miles  per 
hour  into  and  vqpon  said  switch,  and  into  and 
upon  the  said  car  In  wblcb  the  plaintiff  was 
situated  aa  aforesaid*  and  upon,  into,  and 
against  tbe  plaintiff— all  without  any  fftult  or. 


negligence  of  the  plaintiff  In  any  particular 
whatever."  It  cannot  be  held  tbat  said  para- 
graph shows  that  appellant  had  failed  to  ex- 
ercise ordinary  care  In  "establishing  and  pro- 
mulgating its  rules,  or  In  the  mode  of  ke^ 
ing  knowledge  of  and  -directing  Its  cars." 
There  are  no  direct  averments  to  tiiat  effect 
Moreover,  said  allegatltms  are  mere  conclu- 
sions of  the  pleader  stated  by  way  of  recital. 
Facts,  not  conclusions,  must  be  averred;  and 
they  must  be  pleaded  directly  and  poeltlTely. 
It  avails  nothing  as  against  a  demurrer  to 
aver  conclusions  or  to  plead  facts  by  way  of 
recital.  Nysewander  v.  Bowman,  124  Ind. 
684,  S90.  24  N.  B.  366;  Weir  v.  State  ex  leL 
and.  Sup.)  68  N.  B.  1023,  1024,  and  cases 
dted;  Boberts  r.  Lovell,  38  Wis.  211,  215; 
Bliss  on  Code  Pleading  (8d  Ed.)  i  S1&  In  de- 
termining the  sufficiency  of  said  paragraph, 
therefore,  we  must  eliminate  the  allegation 
in  regard  to  "negligent  and  defective  roles" 
and  "mode  of  keeping  knowledge  <tf  and  dl> 
recting  tbelr  cars."  If  tbe  negligent  conatruc- 
tlon  and  equipment  of  tbe  work  ear  a&d  tlie 
alleged  great  danger  of  opwatlng  it  on  tbe 
main  line  wo-e  the  proximate  cause  of  the  In- 
Jury,  the  same  would  be  insufficient,  becanse 
it  is  not  alleged  that  appellee  had  no  knowl- 
edge of  the  negligent  construction  and  equip- 
meot  of  said  work  car,  and  the  consequent 
danger  of  collision  with  other  cars.  In  otbei 
words,  to  be  sufficient  on  tbe  ground  of  the 
negligent  construction,  etc.,  of  the  -watik  car, 
tbe  allegations  must  show  that  he  baa  not 
assumed  the  risks  incident  to  the  detective 
construction  of  tlie  woA  oar  of  which  he 
complains.  It  is  evident,  however,  that  the 
proximate  cause  of  appellee'a  injuries  vas 
the  running  of  anotha  car  ''Into  and  upon 
said  work  car."  and  not  tbe  nei^lgent  con- 
struction and  equlpm«it  of  said  wock  car. 
What  la  alleged  in  regard  to  the  ase  and 
negligent  conatruction  and  equ^itment  of  the 
work  car,  and  the  danger  of  operatins  It  on 
tbe  main  line,  may  therefore  be  disregarded. 

Disregarding  tbe  conclusions,  recitals,  and 
ftUegatlona  mentioned,  said  amended  alxth 
paragraph  Oiargem  that  appellee^i  Injuries 
were  caused  by  the  negligence  of  those  "In 
the  control,  management,  and  direction  oT* 
the  work  car  and  tbe  car  which  ran  Into  It 
The  persons  in  charge  of  said  cars,  ss  we 
have  already  shown,  were,  regardless  of  the 
names  m  titles  by  which  th^  wm  derig- 
nated.  fdlow  servants  of  appdlee,  and,  if 
appellee  was  injured  their  n^^lgence  as 
alleged,  appellant  was  not  liable  therefor.  It 
la  a  well-settled  role  hi  this  state  that  aa 
employ^  who  knows,  or  tiie  exerdse  at 
ordinary  care  could  know,  of  any  defects  or 
imperfections  in  the  place,  wayi^  madilnery, 
appliances,  tools^  or  other  things  about  whldti 
he  la  employed,  or  the  want  <tf  capacity  or 
the  negligent  baUts  of  a  fellow  servant,  and 
continues  in  the  service  without  objectlos 
and  without  a  promise  of  change,  la  ine> 
snmed  to  have  assumed  the  risks  restdtlnc 
from  such  defects  or  Imperfections  or  feDow 
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aemnVn  want  of  capaettr  or  net^lgant  liab- 
tta,  and  cannot  recover  for  Injarle*  caused 
ttaerebj.  The  mie  does  not  require  that  the 
emploTfi  search  for  latent  defect!  In  the  waya, 
machinery,  appliances,  tools,  or  other  thlnga 
about  Off  vith  whtdi  be  worki,  or  tbe  bidden 
dangers  of  tbe  place  wbm  he  Is  engaged  In 
tbe  line  of  hli  dnty,  bnt  It  goes  to  tbe  extent 
that  be  assnmea  the  conaeqnences  resulting 
from  such  defMta  as  are  patent,  and  such  as 
are  known  to  him,  and  sudi  as  hy  tin  exer* 
else  of  ordinary  care  he  could  discover.  Wa- 
bash B.  Oa  T.  Bay,  1S2  Ind.  892,  400,  401, 
SI  V.  B.  020.  It  has  been  uniformly  held, 
therefore,  tliat  fn  an  action  by  an  employA 
against  bis  employer  for  injuries  received 
while  In  his  onployment,  a  complaint,  to  be 
snfllrlnnt,  must  allege  that  he  had  no  knowl- 
edge of  such  defects  or  Imperfections,  or  fel- 
low serranVa  want  ot  capacity,  or  negUg«it 
habits;  and  If  he  have  such  knowledge  be 
must  all^  facta  which  show  a  sufficient 
reason  for  continuing  in  such  empl<qrment 
1  WooUen's  Trial  Froc.  II  ISSO.  185%  and 
cases  fdted;  Stone  t.  Bedford  Quarries  Oo* 
166  Ind.  432,  60  N.  B.  85;  Hall  v.  Bedford 
Quarrlea  Go^  166  Ind.  460;  60  N.  a  148; 
Olerdand,  etc.,  B.  Go.  v.  Park»,  164  Ind. 
163,  66  N.  B.  86,  and  cases  cited;  McFarlan 
Carriage  Go.  v.  Potter,  158  Ind.  lOT.  63  N. 
E.  4W;  Consolidated  Stone  Co.  v.  Summit, 
152  Ind.  297,  289,  800,  53  N.  B.  235;  Louis- 
ville, etc.,  B.  Ga  T.  Kemper,  147  Ind.  B61, 
47  N.  B.  214,  and  cases  cited;  Peerless  Stone 
Ca  V.  Wray,  14S  Ind.  S74-677,  42  N.  B.  927. 
and  cases  dted;  Boone's  Code  Pleading,  I 
168;  Under  this  rule  none  of  the  paragraphs 
of  the  complaint  states  facts  sufficient  to  con- 
stitute a  cause  of  action  at  common  law. 

While  It  Is  sufficient  to  allege  In  the  com- 
plaint a  want  of  knowledge  on  the  part  of 
the  injured  employe,  to  sustain  such  allega- 
tion the  evidence  must  show  that  the  Injured 
employe  not  only  had  no  knowledge  of  the 
defect  or  Imperfection  In  the  machinery,  ap- 
pliances, tools,  or  other  things'  about  which 
be  was  employed,  or  of  the  fellow  servant's 
Incompetency  or  recklessness  complained  of, 
but  could  not  have  had  such  knowledge  by 
tbe  exercise  of  ordinary  care.  Consolidated 
StcHie  Co.  V.  Summit,  152  Ind.  297,  299,  800. 
63  N.  B.  235,  and  cases  cited.  In  an  Instruc- 
tion to  the  jury,  however,  it  Is  error  to  say 
that  want  of  knowledge  on  the  part  of  the 
injured  employ^  will  enable  him  to  recover 
against  his  employer,  for  this  limits  tbe  em- 
ploye's assumption  of  risk  to  things  of  which 
he  has  actual  knowledge.  If  he  had  such 
knowledge,  or  could  have  bad  by  the  exercise 
of  ordinary  care,  be  cannot  recover.  It  Is 
error,  therefore.  In  instructions  to  the  jury 
to  limit  the  Injured  employe's  knowledge  to 
actual  knowledge;  for  Implied  knowledge, 
such  as  could  have  been  acquired  by  the 
exercise  of  ordinary  care,  has  tbe  same  force 
and  effect  as  actual  knowledge.  Pennsyl- 
vania Cu.  V.  Ebaugh,  152  Ind.  531,  533-535. 
S8  N.  B.  768,  and  cases  cited;  ClUcago,  eta. 


B.  Oou  r.  Olover,  160  Ind.  166;  62  M.  B.  11, 
and  cases  cited.  For  this  reason  two  of  the 
Instructions  given  to  ttie  jury  were  erroneous. 
.  As  none  of  the  paragraphs  ot  complaint 
ststes  a  cause  of  action  under  the  employer's 
liability  act  of  1888  (Motion  7088.  Bums*  Ber. 
St  1801),  tt  Is  unneeesBary  to  decide  whether 
or  not  said  act,  or  any  part  thereof,  applies 
to  street  and  Intemrban  raUroads.  For  a 
^scusslon  of  this  question,  see  Sams  v.  St 
Louis,  etc  B.  Oo.  (Mo.)  78  B.  W.  686.  61  L. 
B.  A.  476;  Savannah,  etc,  Co.  v.  WllUams 
(Qa.)  48&B.781,eiliaA.  249:  Dresser's 
Employer's  LlatrfUty  Act  i  80,  pp.  349,  860, 
and  esses  cited.  Other  questions  are  argued, 
but  AS  they  may  not  arise  on  anothor  trial 
of  tbe  cause,  they  are  not  considered. 

Judgment  reversed,  with  instrjictlons  to 
sustsin  appellant's  demurrer  to  each  parft- 
gtaph  of  tiie  amended  conptalnt; 


(lO  Ind.  84) 

BCOlTr  et  al.  t.  OITT  OF  LA  PORTB  et  sL 
(Soprone  Court  of  ludlana.  Jan.  27,  1904.) 
Petition  for  rehearing  denied. 
For  former  c^lnlon,  see  68  N.  B.  278. 

Danld  Ntvea  and  W.  B.  Blddlc^  for  appel- 
lants. B.  D.  Salsbuzy,  W.  a  Bansburg; 
Weir,  WMr  ft  Darrow,  a  H.  Troesdale,  M. 
B.  Sutherland,  H.  S.  Oakley,  Smith,  Duncan, 
Hombrook  ft  Smitlv  and  H.  W.  Wnxlen,  tor 
appelleea. 

GILUnfT,  0.  X  Appellees  have  petition- 
ed for  a  rehearing  herehi.  and  their  counsel 
have  filed  able  briefs  In  support  of  the  peti- 
tion. Their  first  complaint  Is  that  tbe  case 
was  decided  upon  a  ground  not  formally 
urged  by  appellants*  counsel.  We  are  not 
advised  of  tbe  absence  of  any  averment  In 
the  complaint  or  of  any  d^ect  of  proot 
which  would  render  the  conclusion  reached 
inadmissible,  assuming  ito  abstract  correct- 
ness. The  matter  of  fact  on  which  our  de- 
cision was  based  stood  out  upon  the  face  of 
the  proceedings,  without  and  beyond  dispute, 
and  the  only  real  difference  between  the  po- 
sition of  the  court  and  that  of  appellants' 
counsel  was  that  we  held  that  certain  ele- 
ments in  the  transaction  constituted  an  unau- 
thorized undertaking  to  stand  sponsor  for  the 
success  of  the  enterprise,  while  they  con- 
tended that  the  transaction  amounted  to  the 
creating  of  a  debt  Having  reached  the  con- 
clusion we  did  as  to  tbe  nature  of  the  trans- 
action, it  was  proper  to  consider  as  to  the 
power  of  the  municipality  In  the  premises, 
and,  if  it  were  found  that  there  was  a  want 
of  power  to  enter  into  the  contract  It  was 
our  duty  not  to  permit  ourselves  to  drift 
along  the  current  of  argument  found  In  the 
briefs  until  we  were  confronted  with  the 
constitutional  question.  In  the  case  of  Big 
Creek  Stone  Co.  v.  Seward,  144  Ind.  205,  42 
N.  B.  404,  43  N.  B.  5,  Where  the  cause  bad 
been  reversed  for  a  defect  In  the  oomidalnt 
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not  pointed  out  by  tlie  counsel  wbo  prose- 
cnted  the  appeal,  It  was  said  on  rehearing, 
"When  an  error  Is  presented  by  tbe  record, 
the  case  Is  decided  upon  the  record,  and  not 
upon  tbe  ailment  of  counsel." 

Our  attention  has  been  called  by  app^ 
lees*  CQXinsel  to  a  number  of  sections  of  the 
statutes  wblch  It  is  claimed  contain  grants 
of  power  sufficiently  broad  to  authorise  a 
city  to  buy  water  fbr  its  nse^  and  for  that  of 
Its  Inhabitants.  We  haTO  no  disposition  to 
take  Issue  with  eounsti  on  the  points  thus 
made,  since  tbey  are  not  Invc^ved  in  the 
qneation  in  band.  Our  dedirion  rests  up<m 
the  proportion  that  it  is  not  competent  for 
a  city,  In  contracting  for  a  supply  of  water 
for  its  use,  and  also  for  that  of  the  private 
water  consumers  therein,  to  bind  itself  for 
a  term  <tf  years  to  buy,  at  a  fixed  price,  at 
least  a  certain  number  of  gallons  per  month. 
The  statement  in  the  opinion  that  the  court 
Judicially  knew  that  the  city  of  La  Porte 
would  be  compelled  to  sell  a  large  part  of 
the  80.000,000  gallons  of  water  that  it  bad 
contracted  to  buy  each  month,  had  reference, 
not  to  the  needs  of  Ibe  ^ty  and  Its  inhabit 
.ants,  bnt  to  that  of  the  dty  propa;  and  the 
purpose  of  the  statement  was  to  guard 
against  the  inference  that  we  were  holding 
that  the  authorities  might  not  determine  the 
quantity  of  water  that  t2ie  dty  would  con- 
sume toT  its  own  purpMes.  We  were  en- 
deavoring to  show  by  such  statement  that 
the  purchase  was  for  the  use  ot  private  con- 
sumers as  well— a  use  that,  while  it  might 
exceed  the  amount  the  dty  had  to  sell,  might 
also  be  much  less,  depending  upon  the  popu- 
lation of  tbe  dty  in  the  future,  the  necessi- 
ties of  the  private  consumers,  and  their  dls- 
posltton  to  «tend  or  refuse  their  patronage 
to  the  dty  in  the  matter  of  the  purchase  of 
water.  But  the' observation  as  to  our  Judicial 
knowledge  vras  really  unnecessary,  since,  as 
befi>re  shown,  the  title  of  the  grant  redted 
that  tbe  wat«r  vras  to  be  furnished  "to  tbe 
city  of  La  Porte  and  Its  Inhabitants." 

As  the  opinion  affirmatively  discloses, 
what  was  therdn  said  as  to  the  want  of 
power  in  a  municipality  to  tax  for  a  private 
purpose  had  no  reference  to  the  power  of 
the  dty  to  make  a  contract  which  would  se- 
cure to  it  and  its  Inhabitants  the  means  of 
obtaining  a  suffldent  supply  of  wholesome 
water,  but  to  the  attempted  equipping  of  a 
private  corporation  with  a  credit  by  a  means 
unauthorized  by  law.  Since  the  case  turns 
on  tills  proposition,  we  shall  examine  it  some- 
what more  at  iHigth;  first  considering  the 
matter  as  one  of  statutory  interpretation  and 
construction. 

As  said  by  Judge  Dillon  In  his  authorita- 
tive work  on  Municipal  Gorporatlons  (sedlon 
B9):  "When  It  Is  remembered  that  the  cliar- 
ter  of  such  a  corporation  is  Its  constitution, 
and  gives  to  it  all  the  powers  it  possesses, 
unless  other  statutes  are  applicable  to  it.  Its 
cari'ful  study,  in  any  given  case,  is  Indis- 
pensable to  an  understanding  of  the  nature 


and  extent  of  the  powers  It  confers,  the  du- 
ties it  enjoins,  and  liabilities  It  creates.  The 
construction  of  its  various  provisions,  and 
the  determhiation  of  the  relation  which  it 
bears  to  the  general  statutes  of  the  state- 
bow  t&T  the  charter  controls,  or  how  far  it  is 
controlled  by  other  legislation-Hire  often 
aihong  tiie  most  difficult  problems  which  pei^ 
plex  the  lawyer  and  ttxe  Judge.  The  study 
of  a  question  of  corporation  law  begins  vrith 
the  charter,  but  it  must  oftentimes  be  pur- 
sued into  the  Constittttlon,  the  general  atxt- 
utes,  and  le^slatlve  policy  of  the  state,  and 
after  this  into  ttie  broad  Add  of  general  juris- 
prudence." The  express  or  direct  powers  of 
the  dty  relative  to  the  obtaining  of  a  aiqvly 
ct  vrater,  so  far  as  our  examination  bas  re- 
vealed, seem  to  relate  to  the  constmctingr  uud 
esteblishlng  of  waterworiss  by  the  dty,  or 
to  authorlidng  a  private  corporation  bo  to 
do.  We  do  not  mean  to  intimate  ttiat  tbe 
above  courses  are  the  limit  of  the  powers 
of  dties  oC  the  general  class  In  obtaining 
water.  To  do  so  would  be  to  leave  out  of  ac- 
count the  Implications  which  may  flow  from 
some  ot  the  more  general  grante  of  auth<nlty. 
Just  tlie  precise  breadth  of  the  legislative 
grant  to  dties  of  the  geiwral  dass  la  the 
matter  of  obtaining  vrater  need  not  now  be 
determined,  but  obstacles  and  difficnitlea  In 
exercising  powers  fairly  to  be  implied  can- 
not operate  to  enlarge  the  autiiority  as  ap- 
plied to  a  iMUticular  Instaace.  Grand  Rapids, 
etc.  Go.  V.  Grand  Baplds,  etc.,  Go.  (C.  G) 
88  Fed.  65». 

As  to  the  question  whether  a  dty  can  con- 
tract to  buy  a  definite  quantity  of  vrater  at 
a  fixed  pricey  to  be  furnished  for  its  use  and 
that  of  Ito  inhabitants  during  a  term  ot 
years,  it  is  first  to  be  considered  that  audi 
a  coune  has  no  direct  authorization.  Tbe 
maxim,  "Sxpresslo  unlus  exdusio  alterius," 
has  be«i  frequently  applied  In  the  construc- 
tion of  grants  of  power  to  corporations,  mn- 
nldpal  and  private.  First  Presbyterian 
Church  of  Ft  Wsyne  v.  City  of  Ft  Wayne, 
86  Ind.  838;  10  Am.  Rep.  85;  English  v. 
Smock,  9i  Ind.  IIS,  7  Am.  Rep.  215;  Gas< 
light  etc..  Go.  V.  City  of  New  Albany,  158 
Ind.  406,  59  N.  E.  176;  Mayor  of  Nashville 
V.  Bay,  18  WalL  475,  22  L.  Bd.  161;  People 
Utlca  Ins.  Co.,  15  Johns.  858,  388,  S  Am. 
Dec.  248;  New  fork,  ete..  Go.  v.  Bly,  2  Cow. 
678;  City  of  Ft  Scott  v.  Bads  Brokerage  Co, 
117  Fed.  51,  54  C.  G.  A.  487;  Farmers,  et&. 
Bank  V.  School  District  6  Dak.  256,  42  N. 
W.  767.  And  see  City  of  Logansport  v.  Dyke- 
man.  116  Ind.  15,  17  N.  E.  587;  Woodford  v. 
HamUton,  189  Ind.  481,  39  N.  B.  47;  Broom's 
Legal  Maxima,  p.  *661.  This  rul^  however, 
is  not  necessarily  to  be  applied  to  the  ex- 
tinguishment of  powers  implied  from  gener^ 
al  grants,  In  cases  where  the  specific  provl* 
Bion  is  but  a  grant  of  dlscretlonaiy  author^ 
Ity,  that  upon  the  whole,  does  not  appear 
to  have  been  intended  to  exclude  a  power  to 
be  implied  from  a  more  general  grant  Clsrk 
I  V.  Glty  of  South  Bend.  85  Ind.  276w  44  An. 
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Rep.  13.  Whether  the  general  grant  Is  to  be 
treated  as  limited  b;  the  direct  legtslatlon, 
may  depend  npon  a  number  of  considerations 
— as  to  whether  the  express  power  is  couched 
in  such  terms  as  to  make  It  fairly  inferable 
that  the  statute  was  intended  to  establish 
the  only  method,  whether  such  power  seems 
reasonably  adequate  to  meet  the  necessities 
of  cities  generally,  upon  the  language  of  the 
general  grant  from  which  another  method  Is 
Bongbt  to  be  Implied,  and  upon  the  consid- 
eration as  to  whether  the  latter  method  Is 
reasonable  and  fairly  calculated  to  attain 
an  authorized  municipal  end.  See  20  Am.  & 
Eng.  Encyc.  of  Law  (2d  Ed.)  1142.  Mr.  Tlede- 
man  says:  "Express  provisions  In  a  charter 
or  statute  modify  the  Inherent  or  conferred 
power  to  contract,  and  consequently  deserve 
the  carefulest  consideration  In  determining 
the  scope  of  the  general  pon'ers.  And,  fur- 
thermore, too  much  emphasis  cannot  be  giv- 
en to  the  rule  that  any  power  to  contract, 
whether  conferred  upon  or  inherent  in  the 
corporation,  does  not  authorize  the  making  of 
every  sort  of  contract,  but  of  such  only  as 
are  flt,  nsoal,  and  necessary  to  enable  the 
corporation  to  carry  Into  effect  the  purposes 
for  which  it  was  chartered."  Hun.  Corp. 
f  163.  Section  S016,  Bums'  Rev.  St  l&Ol, 
which  is  sometimes  referred  to  as  the  equiv- 
alent of  a  general  welfare  clause,  seems  to  be 
designed  to  enlarge  the  legislative  powers 
of  cities,  rather  than  their  contractual  pow' 
ers,  except  as  the  contractual  element  may 
exist  in  general  ordinances,  the  provisions 
of  which  have  been  accepted  by  third  per- 
sons. See  Citteens*,  etc.,  Co,  v.  Town  of  El- 
wood,  114  Ind.  332,  16  N.  E.  624.  But  ordi- 
nances passed  under  a  general  welfare  clause 
must  be  reasonable,  and  not  out  of  accord 
with  the  charter  and  recognized  municipal 
ns&ge. 

As  to  the  question  whether  the  power  to 
obtain  water  for  the  use  of  the  city  and  Ita 
Inhabitants  can  be  implied,  we  should  ap- 
proach the  question  with  the  supposition  that 
the  Legislature  had  not  Intended  to  deny  to 
the  cities  of  the  state  enough  power  to  meet 
adequately  the  demand  Cor  an  element  so 
essential  to  the  well-being  of  a  municipality 
as  water.  We  only  refer  to  the  grant  of  ex- 
press powers  as  evincing  the  fact  that  the 
agreepaent  under  consideration  does  not  j 
amount  to  {he  same  thing,  in  its  essence,  but 
Involves  a  wide  and  unnecessary  departure 
therefrom.  In  this  connection,  it  Is  ma- 
terial to  consider  tbe  matter  of  usage.  Sup- 
pose that  tbe  city  were  authorized,  undw 
one  or  more  of  its  grants  of  power,  to  pur- 
chase water;  is  it  not  still  to  be  implied 
that  it  Is  not  authorized  to  buy  in  a  man- 
ner who));  contrary  to  general  municipal 
practice?  In  Grant  on  Corporations,  41,  it  is 
stated:  "A  settled  usage  will  even  go  a  long 
way  to  control  the  wwrds  of  a  charter." 
Judge  Dillon,  writing  more  at  length  upon 
tbe  subject,  says:  "General  and  long-coD> 
tinned  nsage  la  not  withont  Its  Importance^ 


and  nsage  of  this  character  may  be  resorted 
to  in  aid  of  a  proper  construction  of  the  char- 
ter or  statute,  but  no  further.  If  the  lan- 
guage be  uncertain  or  doubtful,  a  uniform, 
long-established,  and  unquestioned  usage  will 
be  regarded  by  the  courts  in  determining  the 
mode  In  which  pow^  may  be  exercised, 
and,  to  a  reasonable  extent,  In  determining 
the  scope  of  the  powers  themselves."  Mun. 
Corp.  {  98.  See,  also,  King  v.  Mayor  and 
Citizens  of  Chester,  1  Maule  &  Selw.  101; 
Frazler  v.  Warfield,  13  Md.  279,  303;  Opinion 
of  the  JusUces,  ICS  Mass.  598,  80  N.  S.  1142. 
5  li.  R.  A.  809;  20  Am.  &  Eng.  Ency.  of  Law 
(2d  Ed.)  1141. 

Counsel  for  appellees  assert  that  we  are 
not  authorized  to  review  the  acts  of  the  com- ' 
mon  council  of  La  Forte  on  the  ground  that 
they  are  unreasonable.  While  this  may  be 
true  when  the  council  Is  acting  within  Its 
chartered  authority,  yet  the  limitation  must 
exist  that  a  contract  must  Involve  a  method 
that  Is  directly  and  immediately  appropriate 
to  the  attainment  of  proper  municipal  pur- 
pose, If  tbe  right  is  asserted  as  an  implied 
power,  for  otherwise  the  implication  falls. 
Many  Illustrations  und»  Indefinite  grants  of 
power  might  be  used  in  support  of  this— as 
that  a  municipal  corporation  cannot  become 
a  surety;  that  it  cannot  expend  money  for 
objects  foreign  to  the  purposes  of  Its  organ- 
ization; that  it  can  buy  property  only  for 
municipal  requirements,  and  cannot  issue 
commercial  paper.  "Tbe  power  to  make  con- 
tracts, and  to  sue  and  be  sued  thereon,  is 
usually  conferred  in  general  terms  In  the  In- 
corporating act.  But  where  the  power  is 
conferred  in  this  manner,  it  Is  not  to  be  con- 
strued as  authorizing  the  maktug  of  con- 
tracts of  all  desa'iptiona,  but  only  such  as 
are  necessary  and  usual,  fit  and  proper,  to 
enable  tbe  corporation  to  carry  Into  efTect 
the  purposes  for  which  It  was  created."  Dil- 
lon, Mun.  Corp.  I  443.  And  see  City  of  La- 
fayette V.  Cox,  6  Ind.  3S;  Elchles  v.  Evans- 
ville,  etc.,  R.  Co.,  78  Ind.  2(>1,  4;  Am.  Rep. 
561.  Even  the  Legislature  cannot  authorize 
a  municipality  to  purchase  property  as  a 
mere  matter  of  convenience  to  its  inhabit- 
ants. In  Opinion  of  the  Justices,  15&  Mass. 
508,  30  N.  E.  1142,  5  U  R.  A.  800,  the  con-. 
Btltutional  authority  of  the  Legislature  to 
authorize  cities  and  towns  to  purchase  coal 
and  wood  for  the  purpose  of  resale  was  de- 
nied, on  the  ground  that  the  conducting  ot 
such  a  business  was  not  a  public  service 
which  could  be  authorized  by  the  Legisla- 
ture. The  court  distinguished  Its  earlior 
opinion  to  the  Legislature  (Opinion  of  the 
JnstlceB,  150  Mass.  592,  24  N.  E.  1084,  8  L. 
R.  A.  487).  in  which  it  was  held  that  that 
body  might  authorize  municipalities  to  erect 
gas  and  electric  Ught  works,  on  the  ground 
that  such  undertakings  were  of  a  public 
character,  since  it  would  not  be  practicable 
for  the  Inhabitants  ot  cities  and  towns  to 
funUsh  gas  or  electric  light  for  themaelres. 
For  ita  own  vm,  a  dty  might,  perhaps,  con- 
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tract  ta  take  a  fixed  qnantitr  of  mtev,  since 
tbe  extent  of  Ita  nae  might  be  fairly  capable 
of  aacertBlnment  Bat  bow  la  It  to  be  rea- 
sonably approximated  la  advance  bow  modi 
water  the  Inhabitants  of  a  dty  will  buy? 
If  tbe  calcnlatlon  aa  to  the  needs  €€  a  city 
and  Its  Inhabitants  has  been  too  liberal,  most 
the  city  nerertbdeBs  pay  for  vatw  that  can- 
not be  nsed?  If  a  dty  admits  to  Its  streets 
a  corporation  to  fnmlBb  water,  to  siipi^  Hut 
elranent  to  tiie  Inhabitant^  It  may  fix  max- 
imum rates  for  the  lattra's  benefit,  but  tile 
dty  la  not  at  any  loss  If  patronage  Is  re- 
fused. It  Is  true  that  a  lack  of  patronage 
might  occasion  a  loss  If  the  dty  were  the 
owner  of  the  works,  but  In  the  latter  In- 
stancy besides  having  express  leglslatlTe  ait- 
thorlty  for  the  undertaking,  it  would,  as 
owner,  have  the  chance  of  proflt  as  compen- 
satlm  txa  such  chance  of  loss.  It  would  be 
one  proportion  U  the  dly  had  made  a  con- 
tract to  pay  a  reasonable  hydrant  rental, 
and  to  pay  txa  soch  water  as  It  soKt  to  Its 
Inhabitants,  but  It  Is  a  very  different  prop- 
osition for  a  dty  to  throw  Itself  into  tbe 
breach  by  undertaking  to  furnish  a  market 
for  80,000,000  gallona  of  water  a  month, 
whether  It  shall  be  able  to  sell  tiie  overplus 
at  not  This  Is  the  matter  that  we  espe- 
cially had  In  mind  In  asserting  in  the  prin- 
cipal o^dnlon  that  tbe  transaction  was  an  as* 
snmed  nnaerwrlting  of  a  flnandai  project  by 
a  muDldpal  corporation  on  behalf  of  a  iwl- 
vate  corporation. 

Counsel  for  appellants  suggest  that  our 
statement  that  by  means  of  said  contract 
the  La  Porte  Water  Siqpply  Company  would 
be  aUe  to  retire  Its  bonded  indebtedness  of 
$Si,000  Is  too  far  within  the  bounds  of  truth 
to  convey  an  adeqTute  idea  of  the  possibili- 
ties of  tbe  transaction.  They  suggest  that 
the  aggregate  of  these  Installments  for  tiie 
whole  period  of  21  years  is  ¥226,000,  and  that 
the  installments  for  17  years,  the  period  re- 
quired for  the  maturity  of  all  the  bonds, 
would  amount  to  $183,600.  Of  course,  it  Is 
possible  to  make  out  too  good  a  case.  It  la 
evident  that  If  the  dty  retires  the  bonds  as 
they  mature,  which  will  require,  with  inters 
est.  If  paid  at  maturity,  985,970,  it  will  be 
tbe  ownw  of  tbe  plant  If  however,  tiie 
dty  diould  defanlt  and  the  pn^rty  should 
be  lost  through  foreclosure,  then  the  mu- 
nldinUty  would  be  burdened  for  a  term  of 
years  with  the  duty  (the  contract  being  en- 
forceable) of  raising,  by  such  means  as  posal- 
Ue,  the  sum  of  fl0,80p  a  year  for  water  pur- 
chased by  it  If  It  be  said  that  tbe  transac- 
tion Is  shown  by  tbe  evidence  to  be  one 
tbat  the  dty.  If  It  fslthfully  applies  the 
revenne  derived  from  water  rentals,  may  rea- 
sonably expect  to  be  able  to  meet,  the  an- 
swer Is  tbat  the  dty  cannot  without  legis- 
lative authority,  enter  Into  speculative  trans- 
actions. This  is  no  less  than  a  contract  in 
the  nature  of  a  suretyship— "a  contract  wblch 
carries  with  It  a  lesion  by  Its  very  nature." 
Dillon,  Mun.  Corp.  I  471;  La.  Btato  Bank  T. 


New  Orleans  NaT.  do,  t  La.  Ann.  294; 
GreenvlUe  WaterwoAs  0&  t.  City  of  Oreen- 
vllle  (Miss.)  7  South.  400. 

A  further  objection  to  tiie  undertaking  un- 
der consldaatlon  Is  that  It  savors  of  monop- 
oly. It  has  been  many  times  bdd.  In  lan- 
guage strongly  evindng  t3ie  prejudice  of  the 
courts  against  mont^llstlc  agreements,  that 
It  la  not  competent  for  a  dty  to  grant  the 
exduatve  right  to  furnish  light  or  watw  to 
Its  Inhabitants.  Indianapolis,  etc,  Oo.  t. 
dtlaens*,  etc.,  Co.,  127  Ind.  370,  24  N.  B. 
10S4,  26  27.  lfi.888,8L.B.A.S38:  WestBeld, 
etc  Oo.  ▼.  Hendenhall,  142  Ind.  638,  41  M. 
Bk  1038;  Crowder  v.  Town  of  Sullivan,  128 
Ind.  486^  28  N.  B.  H  18  L.  B.  A.  647;  dtt- 
sens',  etc.,  Co.  v.  Town  at  BIwood,  114  Ind. 
3^  16  N.  B.  624;  Washlngfem  GOu  r.  Bean- 
fort  Co.,  81  N.  a  491;  Thrift  v.  Board.  122 
N.  C.  87,  80  &  B.  849,  44  Zi.  B.  A.  427;  Al^ 
gelt  T.  City  of  San  Antonio  ^£ex.  Sup.)  17 
S.  W.  75,  18  L.  B.  A.  888;  Olty  of  Brentaam 
V.  Water  Co..  67  Tex.  64%  4  8.  W.  143;  Blr^ 
mingham,  ete.,  Co.  r.  Birlnlngham,  79  Ala. 
465,  68  Am.  Bep.  616;  Nwwlch,  etc..  Go.  v. 
Norwich  City  Oas  Co.,  2B  Conn.  19.  Hoe 
we  find  that  the  dty  has  entered  Into  an  un- 
dertaking which,  if  held  valid,  would  mw^ 
ally  coerce  It  to  refuse  to  permit  competition 
so  tong  as  any  doubt  existed  as  to  whether, 
notwithstanding  competition.  It  could  dlqiose 
of  the  excess  of  wator  ovw  and  at»ove  tto 
own  needs.  If  a  dty  has  become  a  part 
stockholder  In  a  waterworks  plant,  as  pro- 
vided by  statute,  it  may.  If  it  owns  a  ma- 
jority of  the  stock;  so  regulate  water  rente 
as  to  make  them  reasonable,  and.  If  it  loaes 
such  property  by  foreclosure,-  It  may  BtlU  In- 
vito competition  for  the  sunily  of  Ite  Inbab* 
Itente;  but  here^  without  l^ialative  author* 
Ity,  the  contract  puiporte  to  inexorably  bind 
tbe  dty  to  pay  three  cento  for  each  thousand 
gallons  of  water  furnished,  and  to  take  30b- 
000,000  of  gallons  of  water  per  month  fW 
the  term  of  21  yeara;  and.  If  tbe  corpora- 
tion passes  Into  other  hands,  tbe  dty  must 
continue,  as  a  defensive  measure^  under  all 
probable  drcmnstances.  to  deny  to  Ite  peo- 
ple for  the  oitlre  period  the  right  to  test  tbe 
market  by  Inviting  terms  less  burdensome 
than  tbe  d^  Is  required  to  exact  to  make  tt- 
self  whole. 

We  think  that  appeUanto  were  entitled  to 
maintain  Injunction.  It  was  the  only 
prompt  direct  and  efflcadous  remedy  to  pre- 
vent the  cmisummatlon  an  nltm  vires  act. 
wblch  contingentiy  threatened  appdlsmtib  u 
taxpayers.  The  Jnrisdlctlim  of  eqiilty  over 
cases  of  this  general  nature  Is  a  growing  one 
In  code  states,  where  law  and  equity  aia 
administered  In  the  same  comt.  We  thln^ 
too,  that  tojnnction  can  be  maintained  cm  m 
principle  analogous  to  that  involved  In  a 
stockholders'  bill.  DiUon,  Mun.  Ooip.  H 
808-916.  Bee  Adams  v.  Gl^  at  Bbdhfyrlllc^ 
164  Ind.  467,  67  N.  O.  U4,  40  B.  A.  797, 
77  Am.  8t  Bep.  484,  and  cases  dted. 

We  have  given  a  vny  carefOI  cuoaidaatkM 
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to  tlie  learned  WetB  submitted  on  bebalf  of 
appellees'  counsel,  but  tbelr  argnments  have 
not  led  us  to  doubt  the  correctness  of  onr 
original  opinion.  Tbe  petition  for  a  rebear- 
ing  Is  overrntod. 

002  iBd.  69) 

HBJNDEBSHOT  t.  STATB  ex  tel.  BEN- 
NETT. 

(Supreme  Court  of  ludiana.    Jan.  28,  19(ML) 

STATUTES— AHBNDMBNT  —  TTTLB  —  PUBLICA- 
TION—HEALTH  OPnCORS— BU:CTION— TIHK. 

1.  AxA  Feb.  18,  1801  (Acts  1891,  p.  15,  c.  16). 
entitled  **Ail  act  to  estaUlsh  a  state  board  of 
health,  de6nins  its  p«>wen  and  datlea.  pro* 
Tiding  a  system  of  registration  and  report  of 
▼Ital  and  sanitary  statistics  in  connection  there- 
with and  prescriDing  the  duties  of  certain  offi- 
cers in  relation  thereto;  proTiding  tor  town, 
dty  and  county  boards  of  health,  prescribing 
penalties  for  ue  Tlolation  of  the  ^Tidons 
thereof,  fixing  an  appropriation  for  the  ex- 
penses of  the  same,  repealing  acta  in  conflict 
Uierewith  and  decl&ring  an  emergency,"  was 
amended  by  Act  Feb.  7»  1809  (Acts  1899,  p.  17. 
c.  16),  Mitltled  "An  act  to  amend"  certain  speci- 
fied sections  of  an  act  entitled  "Ad  act  to  estab- 
lish a  state  board  of  health,  defining  Its  pow- 
ers and  duties,  providing  a  system  of  registra- 
tion and  report  of  ritai  and  sanitary  statistics 
In  connection  therewttti  and  prescribing  the 
duties  of  certain  offleuv  in  relation  thereto; 
fixing  so  appropriatioD  for  the  expenaes  of  the 
same,  repealing  acts  in  coofiict  therewith  and 
declaring  an  emerg«icy."  Htld,  that  the 
amendatory  act  did  not  set  oat  the  title  of  the 
amended  act  in  full  in  its  title,  as  required  by 
Const,  art.  4,  i  21,  and  was  therefore  void. 

2.  Where  a  county  board  of  health  commis- 
stoners  did  not  elect  a  secretary  at  their  first 
meeting  in  December  of  a  particular  year,  as 
required  by  Acta  1891  p.  15,  c  15,  |  8.  the 
board  did  not  thereby  lose  jorisdictioa  to  dect 
a  secretary  thereafter,  bat  was  entitled  to  elect 
each  secretary  at  a  subsequent  meeting  held 
after  the  beginning  of  the  succeeding  term. 

3.  Where  the  board  of  health  commissioners 
of  a  couuty  did  not  elect  a  secretary  at  its  first 
meeting  in  December  tor  the  ensuing  year,  as 
required  by  Acts  1891,  p.  15,  c.  15,  i  8,  but 
elected  a  secretary  at  its  first  meeting  In  Janu- 
ary after  the  commencement  of  the  ensuing 
term,  the  person  so  elected  was  entitled  to  the 
office  for  the  ronalnder  of  such  term,  since  the 
board  had  no  power  to  elect,  except  to  exercise 
the  power  it  had  failed  to  exercise  the  previous 
December. 

Appeal  from  Circuit  Court,  Perry  County; 
O.  W.  Cook,  Judge. 

Quo  warranto  by  the  state,  on  the  rela- 
tion of  JamA  B.  Bennett,  against  Claude  T. 
Hendersbot.  From  a  judgment  In  favor  of 
relator,  respondent  a[»peal8.  Affirmed. 

Zoneber  A  Patrick,  for  appellant  W.  A. 
iMoA  and  Bsarey  &  Kwlng;  for  appdlee. 

HADLPY,  J.  Quo  'Warranto  for  posaes- 
alon  of  llie  office  of  secretary  of  tlie  board  of 
bealth  of  Perry  county.  It  Is  dlsdoaed  by 
the  pleadlngB  that  tbe  term  of  appellant,  as 
an  Incumbent  of  the  office,  expired  oa  Jan- 
vary  1,  1903,  and  on  January  5, 1903,  tbe  re- 
lator was  by  tbe  board  of  commisslODers  of 
fbe  connty  duly  elected  as  appellant* a  mo> 
ceasor  in  said  offlcew  Judgment  that  tbe  re* 
lator  was  entitled  to  tbe  office. 

But  two  questions  are  argued,  both  of 


which  arise  upon  the  pleadings,  and  they  are 
tbe  only  ones  decided:  (1)  Tbe  constltaUon- 
ality  of  an  act  of  tbe  General  Assembly  ap- 
proved February  7,  1899  (Acts  1899,  p.  17,  c. 
16),  purporting  to  amend  sections  5,  8,  9,  10. 
14,  and  16  of  an  act  approved  February  19, 
1891  (Acta  1881.  p.  15,  c.  IS);  (2)  whether  the 
election  of  a  secretary  to  a  county  board  of 
bealtb  by  tbe  board  of  commissioners  may 
be  bad  on  a  day  mbeeqnent  to  tbat  fixed  by 
statute. 

1.  The  question  arises  in  this  way:  Tbe 
relator  was  not  at  the  time  of  his  election 
"a  graduate  of  a  reputable  medical  college, 
recognized  by  the  State  Board  of  Medical 
Reglstcation  and  Examination,^'  and  if  the 
amendatory  act  of  1899,  supra.  Is  valid,  he 
Is  by  section  8,  aa  amended,  ineligible  to  bold 
the  office,  and.  if  the  amendatory  act  is  In- 
valid and  void,  he  is,  under  tbe  act  of  1891, 
eligible.  The  amendatory  act  is  assailed  as 
being  in  violation  of  section  21,  art  4,  of 
the  state  Constitution,  which  reads  tlius: 
"No  act  shall  ever  be  revised,  or  amended 
by  mere  reference  to  Its  title;  but  the  act 
revised,  or  section  amended  shall  be  set 
forth,  and  published  at  full  length."  It  Is 
firmly  establiahed  by  tbe  decisions  of  this 
court  that,  under  this  provision  of  tbe  Con- 
stitution, to  amend  a  statute,  the  title  of  the 
act  amended  must  be  set  out  In  full,  and  the 
section  as  amended  must  be  set  forth  and 
published  at  full  length.  Ungquist  v.  State, 
153  Ind.  542,  55  N.  B.  426,  and  cases  cited. 
Tested  by  this  exposition  of  the  Constitution, 
the  amendatory  act  of  1899,  supra,  must  be 
held  invalid,'  because  it  does  not  Identify  tbe 
act  to  be  amended  by  setting  out  In  full  tbe 
title  thereto.  The  failure  Is  better  shown  by 
comparison.  Tbe  title  of  tbe  act  of  1891  is 
as  follows:  "An  act  to  establish  a  state 
board  of  health,  defining  Its  powers  and  du- 
ties, providing  a  system  of  registration  and 
report  of  vital  and  sanitary  statistics  in  con- 
nection therewith  and  prescribing  the  duties' 
of  certain  officers  In  relation  thereto;  pro- 
viding for  town,  city  and  county  boards  of 
health,  prescribing  penalties  for  the  violation 
of  tbe  provisions  thereof,  fixing  an  appro- 
priation for  the  expenses  of  the  same,  re- 
pealing acts  in  conflict  therewith  and  de- 
claring an  emergency."  That  of  the  amend- 
atory act  In  question  reads  tbua:  "An  act  to 
amend  sections  S,  8,  9, 10^  14, 16  and  16  of  an 
act  entitled  'An  act  to  establish  a  state  board 
of  health,  defining  its  -powers  and  duties 
providing  a  system  of  regl8tratl<ni  and  re- 
port of  vital  and  sanitary  statistics  In  connec- 
tibn  tberewitb  and  prescribing  the  duties  of 
certain  officers  in  relation  theroto;  fixing  an 
appropriation  for  tbe  expenses  of  tbe  same, 
repealing  acts  In  conflict  therewith  and  de- 
claring an  emergency.*  *'  It  will  be  noted 
that  the  words  "providing  fw  town,  city  and 
county  boards  of  bealtb,  prescribing  penal- 
ties for  the  violation  of  the  provisions  there- 
of," are  omitted  from  the  title  of  the  later 
act.  The  infirmity  produced  by  the  omission 
Is  emphasized  by  the  fhcts  of  tbli  caae,  wUeta 
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relate  exclaslTelr  to  a  county  board  of 
faealtti,  while  the  proposition  announced  In 
the  tltie  of  the  amendatory  act  Ib  to  amend 
certain  sections  of  a  law  which  la  limited  to 
a  state  board  of  health.  It  la  doubtful  If 
this  title  would  be  sufficient  In  an  original 
act  to  support  legislation  concerning  town, 
city,  and  county  boards  of  health;  and  It  Is 
entirely  clear  that  In  the  office  of  Identifying 
a  particular  statute  relating  to  town,  city, 
and  county  boards,  for  purpose  of  amend- 
ment, under  section  21,  art  4,  of  the  Consti- 
tution, It  must  be  held  Inadequate.  The  ab- 
sence of  the  omitted  words  from  the  title 
makes  such  a  radical  restriction  and  change 
In  the  general  import  of  the  title  of  the  act 
of  1891  that  we  cannot  attribute  It  to  a  cler- 
ical error,  as  Is  suggested.  The  amendatory 
act  of  1889  belug  invalid  leaves  the  act  of 
1881  In  full  force  and  effect 

2.  It  Is  not  claimed  that  the  relator  was 
Ineligible  to  the  office  of  secretary  under  the 
provisions  of  the  act  of  1391,  but  It  Is  In- 
sisted that  the  board  of  commissions  had 
no  power  to  elect  him  at  the  time  It  under^ 
took  to  do  BO.  The  act  of  1891  provides  (sec- 
tion 8)  that  the  board  of  commissioners  shall 
annually  at  their  first  meeting  In  December 
elect  a  secretary,  who  shall  be  the  execntlve 
officer  of  the  board  of  health,  and  who  shall 
serve  as  such  health  officer  for  one  year  from 
the  1st  of  January  next  ensuing  his  election. 
No  election  was  had  or  attempted  by  the 
commlssionera  at  their  December  meeting, 
but  at  their  first  meeting  In  January,  to  wit, 
January  6,  1903,  the  relator's  election,  imder 
which  he  claims,  was  consummated.  Did 
this  election  entitle  him  to  the  possession 
of  the  office  on  January  14,  1903,  when  this 
proceeding  was  begun?  For  a  moat  excellent 
reason.  It  seems  to  be  held  by  the  courts 
everywhere  that  when  a  duty  la  Imposed  by 
statute  upon  public  officers  which  aCFects  the 
rights  or  duties  of  others,  and  the  time  of  its 
pferformance  designated,  the  officers  will  not 
be  relieved  of  the  duty  by  their  failure  to 
perform  on  the  date  specified,  unless  the 
language  of  the  statute  Is  such  that  the 
designated  time  must  be  accepted  as  a  limi- 
tation of  the  officers'  power.  In  the  absence 
of  words  of  limitation,  the  prescribed  time 
of  iterformance  wlU  be  regarded  as  directory 
only,  and  the  duty  to  perform  a  continuing 
one  subject  to  mandamus,  by  the  party  la 
Interest,  within  a  reasonable  period.  Wamp- 
ler  V.  State,  148  Ind,  557,  47  N.  Bl  1068,  38 
L,  R.  A.  829,  and  authorities  cited;  Gallup 
V.  Schmidt,  154  Ind.  196,  204,  56  N.  K.  443; 
Sackett  v.  Foreman,  74  Ind.  486;  Suther- 
land, St  Con.  i  US;  EudUch.  Int  of  St  S 
436;  Black  on  luL  of  Laws,  p.  343.  There 
are  no  words  of  limitation  In  the  act  of  1891, 
and  nothing  to  indicate  a  legislative  Intent 
that  if  the  commissioners  failed  to  elect  at 
their  first  meeting  in  December,  they  should 
not  do  so  at  a  subsequent  time,  and  the  case 
falls  clearly  within  the  rule  announced.  To 
bold  the  statute  mandatory,  and  that  the 


election  of  a  secretary  could  not  take  place 
at  any  other  time  than  that  designated  In  the 
statute,  would  be  to  place  It  within  the  pow- 
er of  the  commissioners  to  prevent  an  elec- 
tion altogether,  aud  thus  at  each  electloa 
period  subject  them  to  Uie  wiles  and  artifices 
of  designing  persons. 

But  appellant  further  Insists  that  If  the 
relator  was  eligible  to  the  office,  and  bis  elec- 
tion legal,  he  cannot  maintain  this  action  for 
possession,  because,  having  been  elected  Jan- 
uary 5,  1903,  the  term  for  which  he  was 
elected  did  not  begin  till  January  1,  1904. 
Again  we  are  unable  to  sustain  appellant's 
contention.  The  language  of  the  statute  re- 
lied upon  Is  as  follows:  "They  [board  of 
commissioners]  shall  annually  at  their  first 
meeting  in  December,  elect  a  secretary,  who 
shall  be  the  executive  officer  of  the  board, 
and  who  shall  serve  as  such  health  officer 
for  one  year  from  the  first  of  January  next 
ensuing  his  election."  It  does  not  admit  of 
a  doubt  that  the  Legislature,  in  thus  fixing 
the  time  for  the  commencement  of  the  term, 
assumed  that  the  commissioners  would  do 
their  duty,  and  elect  at  the  time  appointed, 
and  that  It  was  Intended  that  the  term  sbonld 
begin  In  about  one  month  after  election,  if 
the  person  elected  should  so  soon  qualify. 
We  must  have  regard  for  the  Intention  of  the 
Legislature  In  construing  the  law,  and  avoid 
giving  it  an  effect  that  It  clearly  did  not  in- 
tend. Under  the  law,  It  Is  the  doty  of  the 
commlssionera  to  elect  annually  In  Decem- 
ber, and  because  they  failed  to  perform  that 
duty  In  December,  1902,  and  postponed  the 
election  to  January  5,  1903,  did  not  excuse 
theiB  from  electing  again  In  December,  1903; 
and,  under  the  construction  contended  for, 
we  have  the  absurdity  of  two  persons  being 
legally  elected  to  the  office  of  secretary  for 
the  same  term,  beginning  January  1,  1904. 
On  January  5th  the  commissioners  had  no 
power  to  elect,  except  to  do  what  they  had 
left  undone  on  the  first  Monday  In  Decem- 
ber previous.  That  which  they  left  undone 
was  to  elect  for  the  term  beginning  January 
1,  1903,  and  for  the  purpose  of  Identifying 
the  term,  as  fixed  by  the  Legislature,  we 
must  consider  the  election  as  relsting  to  the 
time  designated  by  the  statute  for  Its  accom- 
plishment This  construction  gives  the  stat- 
ute a  practical  effect  evldentiy  In  harmony 
with  legislative  Intent;  and  avoids  a  long- 
continued  vacancy,  and  a  holding  over  for  a 
full  term. 

Judgment  affirmed. 

{U2  Ind.  a> 

BOARD  OF  COM'RS  OF  OTJfNTON  COUN- 
TY T.  DAVIS. 
(Supreme  Court  of  Indiana.    Jan.  27,  1O0i,\ 

BX^BCnONS  ~  BRIBBRT  —  REWARti  FOR  FUR- 
NISHINQ  EVIDENCE— PLBADINO— AN- 
SWER—SUFFICIENCY. 
1.  A  complaint  in  an  action  for  a  reward  of- 
fered by  statute  need  not  allege  that  the  serv- 
ices w^e  rendered  with  knowledge  of  the 
ward*  or  with  iatention  to  noover  Uw  eamtk 
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2.  Act  March  4,  1889,  I  2  (Acte  U99,  p.  381, 
c  166;  Bnrn^  Ber.  8L  1901.  S  2S30),  relntiog 
to  bribery  at  eleetioDB  or  coDrentlons,  proTfdes 
tbat  "aoy  person  or  persoas  having  knowledge 
or  informatioD  of  the  Tiolation  of  the  provisions 
of  this  act,  who  shall  procore  or  famish  or 
cftuas  to  M  procured  or  furnished  the  testi- 
mony  •  •  *  ehall  be  entitled  to  a  reward." 
Sela,  that  sach  section  should  be  construed  so 
as  not  to  contravene  public  policyt  which  forbids 
I  vote  buyer  or  vote  seller  to  profit  by  his  act 
wheUier  made  a  crime  by  statute  or  not.  and 
henc^  in  the  absence  therein  of  an  express  pro* 
vtsioD  eotitling  them  to  the  benefit  thereof,  nei- 
ther could  recover  the  reward  thereunder. 

3.  The  fact  that  a  paragraph  of  the  answer 
purports  to  be  only  a  partial  answer  does  not 
render  it  insnffici^t  as  to  such  part  If  it  al- 
legea  facta  Buffldent  to  eonstitute  a  defense. 

Anieal  from  Supotor  Ooart;  Tippecanoe 
Oonnty;  H.  H.  Vinton,  Judge. 

Action  by  Robert  DetIs  against  the  board 
of  OHnmlflaloneTS  of  tbe  county  of  Ollnton. 
From  a  judgment  tor  plaintiff,  defendant  ap- 
peals. Reversed. 

H.  0.  Sheridan,  Hanly  &  Wood.  D.  S.  Hol- 
man,  and  Benjamin  Crane,  for  appellant. 
Palmer  A  Palmer,  Stuart,  Hammond  & 
BInunfl,  and  Flnley  P.  Mount,  for  appellee. 

MONKS,  J.  This  action  was  brought  by 
appellee,  under  section  2  of  tlie  act  of  March 
4,  1899  (Acts  1890;  p.  881,  c.  166;  being  sec- 
tion 2330,  Burns*  Rer.  St  1901).  to  recover 
nine  separate  rewards  for  furnishing  inform 
mstlon  which  secnred  the  conTlctlon  of  nine 
persons  for  a  violation  of  section  1  of  said 
act:  being  section  2829,  Bums*  Rer.  St  1901. 
It  la  provided  by  section  1  of  said  act  of  1899 
(being  section  2329,  supra)  tbat  "any  one  who 
sells,  barters  or  offers  to  sell  or  barter  his 
vote  or  offers  to  refrain  from  Toting  for  any 
candidate  or  candidates  at  any  general,  spe- 
cial or  primary  dection  or  convention, 
•  •  •  or  who  shall  acc^t  any  money, 
property  or  thing  of  value  with  tbe  promise 
or  pretense  of  voting  for  or  refraining  from 
voting  for  any  candidate  or  candidates,  shall 
upon  conviction  therefor  b^"  etc.  The  sec- 
ond section  (being  section  2380,  supra)  pro- 
vMes  fliat  "any  person  or  persons  having 
knowledge  or  Information  of  the  violatton  of 
the  provisions  of  tills  act,  who  shall  procitte 
or  furnish  or  cause  to  be  procured  or  fni> 
nlahed  tbe  testimony  necessary  to  secure  a 
conviction  of  the  person  or  persons  violating 
tbe  same  shall  be  entitied  to  a  reward  of 
flOO.OO  payable  out  of  tbe  treasury  ot  tbe 
county  in  which  such  couTietton  shall  be  bad 
«Dd  the  right  to  sucb  reward  shall  be  a  valid 
claim  against  such  connty."  Appellanlfs  de* 
murrer  for  want  of  facts  to  each  of  tbe  nine 
paragraphs  of  complaint  was  overruled.  Ap< 
ptilant  filed  an  answer  In  five  paragraphs, 
tbe  first  of  which  was  a  general  denial.  The 
court  Bustslned  sppellee's  demurrer  for  want 
of  facto  to  «icb  paragraph  of  answer,  ex- 
cept the  first  A  trial  of  said  cause  resulted 
in  a  verdict,  and,  over  a  motion  for  a  new 
trial,  a  Judgment,  in  favor  of  appellee.  Tbe 

1  S.  See  FleadtBA  v^  tt.  Coat,  Dig.  i  XfL 


court's  rulings  on  tbe  demurrers,  and  the 
action  of  the  court  Id  overruling  appellant's 
motion  for  a  new  trial,  are  called  In  ques- 
tion by  the  assignment  of  errors. 

It  is  claimed  by  appellee  that  the  plead- 
ings are  not  in  the  record,  and  that  for  this 
reason  the  Judgment  muBt  be  affirmed.  The 
reasons  urged  by  appellee  to  sustain  this  con- 
tention are  the  same  as  those  set  forth  in 
Southern,  etc.,  R.  Co.  v.  Martin  (Ind.  Sup.)  66 
N.  E.  886,  and  Perry,  etc,  Co.  v.  Wilson  (Ind. 
Sup.)  67  N,  B.  183;  and,  upon  the  authority 
of  those  cases,  we  hold  tbat  the  pleadings 
are  properly  in  the  record. 

The  objection  ui-ged  against  each  para- 
graph of  the  complaint  Is  that  it  Is  not  aver- 
red that  appellee  "rendered  the  services  with 
a  knowledge  that  tbe  reward  was  offered,  or 
with  the  intention  to  recover  the  same." 
Sucb  allegations  are  unnecessary  in  this 
state— at  least  when  the  reward  Is  offered  In 
a  public  statute.  Dawklns  v.  Sappington,  26 
Ind.  199,  200;  Board,  etc.,  v.  Wood,  39  Ind. 
345,  351;  Everman  v.  Hyman.  26  Ind.  App. 
165,  167-169,  28  N.  E.  1022,  84  Am.  St  Rep. 
284,  and  cases  cited.  See,  also,  Auditor  v. 
Ballard,  9  Bush,  572,  15  Am.  Rep.  728;  Eagle 
T.  Smith,  4  Houst  293. 

It  appears  from  the  allegations  of  the  sec- 
ond, third,  fourth,  and  fifth  paragraphs  of 
answer  that  appellee  procured  each  person 
named  In  the  nine  paragraphs  of  complaint 
to  violate  section  2329,  Burns'  Rev.  St.  1901 
—to  sell  his  vote;  that  he  Induced  each  of 
said  persons  to  commit  said  crime;  and  in 
some  ot  said  paragraphs  of  answer  It  is  al- 
leged that  he  Induced  them  to  commit  said 
crime  with  the  Intention  of  furnishing  the 
testimony  necessary  to  secure  a  conviction, 
and,  when  convicted,  to  recover  from  the 
county  the  reward  provided  by  section  2330. 
Bums'  Rev.  St  1901.  Said  paragraphs  of  an- 
swer proceed  upon  the  theory  that  while  the 
law  offers  a  reward  to  any  person  who  shall 
procure  and  furnish,  or  cause  to  be  procured 
or  furnished,  the  testimony  necessary  to  se- 
cure a  conviction  of  tbe  offender,  It  was  not 
Intended  to  reward  the  person  who  bought 
the  vote,  or  who  procured  the  same  to  be 
done,  or  in  any  way  aided  or  abetted  there- 
in. Appellee  Insists  that  the  vote  buyer 
comes  within  the  terms  of  the  statute,  and 
for  that  reason  tbe  demurrer  for  want  of 
facts  was  properly  sustained  to  said  para- 
graphs of  answer.  Said  section  2330,  supra, 
provides  that  "any  person  or  persons  having 
knowledge  or  information  of  the  violation 
of  the  provisions  ot  this  act  who  shall  pro- 
cure or  furnish  or  cause  to  be  procured  or 
furnished  the  'testimoi^  •  •  •  aball  be 
entitled  to  a  reward.**  As  counsel  for  tbe 
parties  do  not  challenge  the  validity  ot  said 
section,  we  may,  without  considering  that 
question,  determine  Its  proper  interpreta- 
tion. Lewis  V.  Alhertson,  152  Ind.  603,  49  N. 
E.  34;  Williams  v.  Citizens'  Enterprise  Co., 
153  Ind.  496,  55  N.  E.  426;  Boyd  v.  Brazil 
Block  Coal  Co.,  162  Ind.  543.  044,  49  N.  E. 
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797.  The  language  employed  Is  broad  enough 
to  Include  not  only  the  vote  buyer,  as  con- 
tended by  appellee,  but  also  the  vote  seller. 
Was  this  tbe  legislative  Intent?  The  nat- 
ural Import  of  the  words  of  a  statute  ac- 
cording to  their  common  use,  when  applied 
to  the  subject-matter.  Is  to  be  considered  as 
expressing  the  legislative  Intent,  unless  it  Is 
repugnant  to  the  acknowledged  principles 
of  Justice  and  sound  public  policy,  !n  which 
case  tbe  words  ought  to  be  restrained  or 
enlarged  so  as  to  comport  with  those  prin- 
ciples, unless  the  intention  of  the  Legisla- 
ture to  clearly  and  manifestly  expressed  to 
the  contrary.  This  Is  because  It  will  not  be 
presumed  that  the  Legislature  will  violate 
principles  of  public  policy,  but,  If  such  Inten- 
tion is  clearly  expressed,  and  Is  not  obnoxious 
to  any  provision  of  the  Constitution,  it  must 
tiave  the  force  of  law.  Opinion  of  the  Jus- 
tices, 7  Mass.  023-626;  HIttlnger  v.  Inhabit- 
ants of  Westford,  135  Mass.  258,  259;  Dixon 
v.  Western  Union  Tel.  Co.,  68  Fed.  680,  634, 
635;  Maxwell  v.  Collins,  8  Ind.  88;  Black  on 
Interpretation  of  Laws,  pp.  107,  108. 

The  Constitution  of  Massachusetts  proTld- 
ed  that  the  elector  of  a  senator  must  be  an 
inhabitant  of  the  senatorial  district  In  which 
he  votes,  and  tbe  elector  for  representative 
must  have  resided  one  year  In  the  town  be- 
fore he  could  there  be  a  voter.  It  was  held 
Id  Opinion  of  Justices,  7  Mass.  624-52^  that, 
while  the  words  "Inhabitants"  and  "resi- 
dents" may  comprehend  aliens,  they  must  be 
restrained  to  such  Inhabitants  or  residents 
as  are  citizens.  The  Justices  said  at  page 
526:  "This  construction  of  the  Constitution 
to  analogous  to  that  given  to  several  stat- 
utes. Creditors  may  levy  their  execution 
on  lands  of  tbe  debtors,  and  hold  them  lo 
fee  simple,  unless  redeemed.  Although  the 
words  of  tbe  statute  are  general,  yet  they 
are  not  deemed  to  Include  alien  creditors.  If 
they  were  so  deemed,  then,  under  color  of  a 
Judgment  and  execution,  tbe  rule  of  tbe  com- 
mon law  prohibiting  an  alien  from  holding 
lands  against  tbe  commonwealth  would  be 
defeated.  8o  a  general  provision  to  made 
for  dower  of  widows,  yet  it  is  not  supposed 
that  a  woman  who  to  an  alien  can  claim  and 
have  assigned  to  ber  dower  in  lands  of  her 
deceased  husband."  For  thto  reason,  it  to 
held  that  a  statute  should  not  be  so  constru- 
ed as  to  authorize  or  permit  a  man  to  be  a 
judge  In  hto  own  case^  or  to  determine  his 
rigbt  to  an  office  of  trust  or  profit,  unless 
the  act  so  declares  In  express  words.  Day 
T.  Savadge,  Hob.  *85;  Queen  t.  Owens,  2 
m.  A  EL  (Q.  B.)  86,  81-93,  lOEJ  BngUsh  a  L. 
Rep.  KJ,  90-^;  The  Mersey  Docks  Trustees 
T.  Olbbfl^  L.  R.  1  H.  L.  98,  110;  Com.  t.  Mc- 
Clofikey,  2  Bawle,  860,  372-876;  Black  on 
Inteip.  Laws,  p.  107;  1  Blackstone's  Com. 
*ei;  Broom's  Legal  Maxima,  pp;  116-121. 
It  was  said  In  1  Blackstone's  Com.  *91: 
"Thus,  if  an  act  of  Pariiament  gives  a  man 
power  to  try  all  causes  tbat  arise  in  bto 
Dianor  of  Dal^  yet,  U  a  canae  ahonld  arise 


In  which  be  him  self  to  a  pArty,  tbe  act  to 
construed  not  to  extend  to  that,  because  it  to 
nnreaaonable  that  any  man  should  determine 
his  own  quarrel.  But  If  we  would  conceive 
it  possible  for  Parliament  to  enact  that  he 
should  try  as  well  his  own  cases  as  those  of 
other  persons,  there  to  no  court  that  has 
power  to  defeat  the  Intent  of  the  legislature, 
when  couched  in  such  evident  and  upress 
words  as  leave  no  doubt  whether  it  la  the 
intent  of  the  legtolature  or  no." 

It  has  been  held,  upon  grounds  of  public 
policy,  tliat  public  corporations,  such  as 
counties,  townships,  dtlea,  towns,  acZiool  cor^ 
poratlons,  and  public  officers,  are  not  sub- 
ject to  garnishment  under  a  law  providing 
that  "all  persons  and  corporations  are  sub- 
ject to  garnishment"  To  make  sncb  cor- 
porations and  officers  subject  to  garnish* 
ment,  the  act  muat  so  provide  in  express 
words.  Wallace  v.  Lawy«,  54  Ind.  601,  605~ 
500,  23  Am.  BepL  661,  and  cases  cited;  Swlt- 
Eer  T.  aty  of  Wellington,  40  Kan.  2BO,  19 
Pac.  620,  10  Am.  St  Rep.  190,  and  note; 
First  Nat  Bank  r.  Ottawa,  43  Kan.  295,  23 
Pac.  485;  School  Dist  T.  Gage,  89  Mich. 
484,  83  Am.  Rep.  421;  McLellan  v.  Toung,  54 
Ga.  399,  21  Am.  Rep.  276;  Dotterer  v.  Bowe, 
84  Ga.  769,  11  S.  E.  896;  Mayor,  etc..  v.  Boot, 
8  Md.  95,  63  Am.  Dec.  69Ga,  and  note;  Rood 
on  Garnishment,  18, 19,  25,  26,  27;  2  Shinn 
on  Attachment  &  Garnishment,  H  500,  505. 

It  to  also  held,  upon  grounds  of  public  pol- 
icy, tbat  a  law  which  provides  that  "mechan- 
ics and  all  persons  performing  labor  or  tur- 
ulahlng  materiato  for  the  construction  or  re- 
pair of  any  building  may  have  a  lien  sep- 
arately and  Jointly  upon  the  building  which 
they  may  have  constructed  or  repaired 
*  *  *  and  upon  the  interest  of  the  owner 
in  the  lot  or  land  on  which  it  stands,"  does 
not  authorize  such  lien  vpon  public  proffm- 
ty  devoted  to  public  use.  Board,  etc,  t. 
O'Conner,  86  Ind.  531.  535-638,  44  Am.  Befk. 
338,  and  cases  cited;  Fatout  v.  Board,  etc., 
102  Ind.  223,  231,  23^  1  X.  B.  389;  Lowe  t. 
Board,  ete.,  94  Ind.  553,  and  cases  dted; 
iiecrist  v.  Board,  etc..  100  Ind.  50;  2  Dillon 
on  Munic.  Corp.  |  677.  It  was  said  b7  this 
court  in  Board,  ete.,  v.  O'Conner.  80  Ind. 
536:  "It  to  true  that  the  statuto  of  thto 
state  provides,  in  terms,  for  the  acquisition 
an<l  «iforcement  of  a  mechanic's  Uen  npon 
and  against  any  building;  bat  bvmd  and 
comprehensive  aa  an  tbe  proTlalona  ot  tbe 
statute,  it  must  be  construed  in  aodt  mumer 
aa  will  not  contraTene  settled  julnelplea  of 
public  policy.  •  *  •  Tbae  to  no  pnri- 
aion  to  the  effect  that  such  Uen  may  be  ac- 
quired or  enforced  against  pnfaUc  property 
held  tor  public  vat,  and.  In  tlie  absence  of 
Bocb  proTlalon,  we  must  iMld  •  •  *  tbat 
such  lien  can  nelthw  be  acqnlred  dot  en- 
forced upon  or  against  aoch  pn^er^  hM 
for  such  use." 

Courts,  in  construing  offera  of  reward 
made  for  the  appretaenalon  of  pecaons  Aar- 
ged  with  crime,  have  uniformly  held  ttat  a 
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minlBterlal  officer,  vbo.  In  the  performance 
of  his  duties  as  Buch,  appreheoda  the  crim- 
inal, is  not  entitled  to  tba  reward.  And  in 
cases  where  rewards  hare  be&i  oCFered  for 
the  return  of  stolen  property.  It  has  been 
held  that  a  sheriff  or  other  peace  officer  who 
secured  the  property  and  returned  it  to  the 
owner  is  not  entitled  to  the  reward,  even 
though  the  offer  was  general  to  all  persons. 
This  Is  upon  the  ground  that  it  is  against 
public  policy  to  allow  a  public  officer  for 
the  discharge  of  his  duties  an;  compensa- 
tion except  that  fixed  by  law.  Davies  t. 
Bums,  5  Allen,  349,  393;  Pool  v.  Olty  of 
Boston,  G  Cnah.  219,  220,  221;  Warner  t. 
Grace,  14  Minn.  487  (Gil.  364);  Day  v.  Put- 
nam Ins.  Co.,  16  Minn.  408  (GU.  365);  Hatch 
T.  Mann«  15  Wend.  44;  Smith  t.  Whltdln,  10 
Pa.  39,  49  Am.  Dec.  672;  Gllmore  t.  Lewis, 
12  Ohio,' 281;  Hogan  v.  Stophlet,  179  IlL  150, 
15&-160,  53  N.  E.  604.  44  R.  A.  809,  and 
cases  cited;  Stacy  t.  State  Bank,  etc.,  6 
111.  91;  Ring  v.  Devlin,  68  Wis.  384,  32  N.  W. 
121;  Brown  t.  Godfrey,  33  Vt.  120;  Lees  v. 
Colgan,  120  Cal.  262,  52  Pac.  502,  40  L.  R.  A. 
355,  and  cases  cited;  St  Louis,  etc.,  R.  Oo. 
V.  Grafton,  51  Ark.  604.  11  S.  W.  702,  14 
Am.  St  Rep.  66;  Bussel's  Application,  51 
Conn.  577,  60  Am.  Rep.  56;  Smltha  v.  Geotry 
(Ky.)  45  S.  W.  515,  42  L.  R.  A.  302;  Miller  t. 
Hogeboom,  66  Neb.  434,  437,  76  N.  W.  888; 
Morrell  T.  Qoarles,  35  Ala.  544;  Hayden  v. 
Souger,  69  Ind.  42,  26  Am.  Rep.  1,  and  note, 
pp.  6-10. 

It  Is  a  maxim  of  the  taw  that  no  man  shall 
be  permitted  to  profit  by,  or  take  advantage 
of,  his  own  wrong,  or  to  found  any  claim 
upon  his  own  iniquity.  Broom's  Legal  Max- 
ims, pp.  279-297.  Under  this  maxim  it  has 
been  uniformly  held  that  a  person  who  la 
connected  with  an  alleged  theft  either  as  a 
participator  In  the  felonious  taking,  or  in 
the  conc^Ung  of  the  stolen  goods,  cannot 
recover  a  reward  offered  for  their  return. 
Jenkins  r.  Kelren,  12  Gray,  330,  832,  74  Am. 
Dec.  596.  It  la  also  held  that  any  person 
-who  aids  or  abets  in  the  commission  of  a 
crime,  or  advises  or  procures  It  to  be  com- 
mitted,' cannot  recover  a  reward  offered  for 
the  apprehension  of  the  person  who  commit- 
ted the  same.  Hasaan  v.  Doe,  38  Me.  46; 
Jenkins  v.  Kelren,  supra.  Under  this  max- 
im, it  Is  held  that  one  who  sets  fire  to  his 
own  building  cannot  recover  the  Insurance 
thereon,  and  that  a  beneficiary  in  a  life  in- 
surance po1I$:y,  who  murders  the  person  In^ 
sured,  cannot  recover  on  such  policy. 
Schmidt  r.  Northern  Ldfe  Association,  112 
Iowa.  41,  44,  83  N.  W.  800.  51  L.  R.  A.  141. 
84  Am.  8t  Rep.  323,  and  cases  dted:  51 
Cent.  Law  J.  465,  and  note,  469,  470;  In- 
surance Oo.  T.  Armstrong,  117  V.  S.  081,  6 
Sup.  Ct  877,  29  L.  Ed.  997. 

It  Is  true  that  In  this  case  there  was  no 
statute  making  the  purchase  of  votes  a 
crime,  and  that  ve  have  no  crimes  In  ttilg 


state  except  those  i»OTided  hj  statate^  but 
bribery  at  elections  was  a  crime  at  eommoD 
law,  as  to  the  bribe  givtf  and  the  bribe  tak- 
er. Bex  V.  Pitt  S  Burrows*  Repts.  1335, 
1338-1340;  1  Russell  on  Orlmea  (6th  Sd.) 
444;  Oushlng'B  Law  ft  Praa  LegtsIatLve 
Aasembliefl,  p.  70^  i  189;  Baum  V.  State,  167 
Ind.  282,  286.  286,  81  N.  B.  672,  66  L,  B.  A. 
260.  and  authorities  cited.  While  the  one 
who  buys  or  advises,  aids  or  abets  in.  vote 
buying,  or  procures  the  same  to  be  done.  Is 
not  guilty  of  the  crime  of  briber,  under  sec- 
tion 2329,  supra,  such  conduct  is  wrong  and 
immoral.  One  who  buys  a  vote  commits  a 
wrongful.  Immoral,  and  iniquitous  act— a 
public  wrong,  because  it  affects  the  whole 
community.  Public  policy  fwblds  that  the 
vote  buyer  or  vote  seller  should  profit  by 
such  wrongful  act,  or  found  any  claim  iqpon 
such  iniquity,  whetbw  made  a  crime  by 
statute  or  not  Broad,  therefore,  as  are  the 
terms  of  said  section  2830,  supra,  it  must  be 
construed  so  as  not  to  contravene  the  prin- 
ciples of  public  policy.  As  said  section  2330, 
supra,  contains  no  express  provision  to  the 
effect  that  the  vote  buyer  and  vote  seller 
are  entitled  to  the  ben^t  thereof,  it  Is  clear, 
from  what  we  have  said,  and  the  authorities 
cited,  that  neither  can  recover  said  reward, 
although  he  furnished  the  testimony  which 
secured  the  conviction  of  the  vote  seller. 
State  V.  Schoonover,  135  Ind.  626,  36  N.  E. 
119,  21  L.  R.  A.  767,  U  cited  by  appellee  as 
supporting  the  construction  of  section  2330, 
supra— that  the  vote  buyer  comes  within  Its 
provisions.  In  that  case  the  vote  seller 
brought  an  action,  under  the  act  of  1889 
(Acte  1889,  pp.  360-863^  C.  200;  seetUms 
6326-6339,  Bums*  Rev.  8t  1894),  to  recover 
$300  and  attorney's  fees  from  the  person 
who  bought  his  vote.  That  act  taoviever. 
provided  in  express  terms  that  the  vote  buy- 
er, and  those  "aiding,  abetting,  counseling, 
encouraging  or  advising  such  acts  [vote  buy- 
ing, etc.],  ^all  thereby  becdme  liable  Jointly 
and  severally  to  the  vote  seller  in  the  sum 
of  three  hundred  dollars  and  reasonable  at- 
torney's fees,"  in  an  action  to  be  brought 
in  the  name  of  the  state  on  the  relation  of 
the  said  vote  seller.  Said  act  was  held  con- 
stitutional, and  the  recovery  by  the  vote 
seller  thereunder  against  the  vote  buyer  was 
sustained.  Nothing  that  we  have  said  or 
held  In  this  case  Is  in  conflict  with  what  was 
decided  in  State  v.  Schoonover,  snpra. 

It  Is  clear  tbat  the  said  paragraphs  of  an- 
swer were  sufficient  to  withstand  the  de- 
murrer for  want  of  facta  As  the  fourth 
paragraph  of  answw  alleges  facts  sufficient 
to  constitute  a  defense  to  the  action,  the 
mere  fact  that  It  purports  to  be  only  a  par- 
tial answer  does  not  raider  It  iasofflclent 
as  to  sucli  part 

Judgment  reversed,  with  InstruetloDS  to 
overrule  the  demurrer  to  the  second,  third. 
fOmtb,  and  fifth  paragraiAs  of  answer. 
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HOWB  T.  WHlTiC  at  aL 
(SaprenM  Conrt  of  Indiana.    Jan.  28,  lOM.) 

APPEAI^BILL  OP  BXCBPTIONS-CERTIPICAm- 
SURFICIENCY— GUARDIAN'S  BOND  —  LIABILI- 
TIES OP  SURETY— RIGHT  TO  DISCHARGE— IN- 
DEMNITY BONDS— HORTOAGES— RELEASE  BT 
8INOLB  HORTOAaEE— ESTOPPEL. 

1.  A  long  stfltement  by  the  person  who  took 
down  the  evidence,  interposed  hetween  the  con- 
cloflion  of  a  bill  of  exceiitious  and  the  certificate 
of  the  judge,  while  nnuecessary  and  improper, 
does  not  ritiate  tbe  biiL 

2.  A  certificate,  followinf;  a  memorandnm 
nijnied  bj  the  judge  (which  Bt&ted  that  on  April 
19,  1902,  the  bill  of  exceptions  was  presented 
to  hinij,  showing  that  the  person  who  siffned 
the  bill  of  exceptions  was  the  Judge  before 
whom  the  canse  was  tried,  that  the  bill  contain- 
ed all  the  evidence  given  in  the  cause,  that 
it  was  preseuted  to  the  judge  March,  1002, 
and  Kicned  by  him,  and  dated  April  19,  1002, 
It  snflicient.  ft  being  presnOied  that  the  memo- 
randum and  certificate  were  sifoied  the  same 
day,  and  coiifrtitute  a  single  certificate. 

3.  A  statement,  in  the  certificate  of  the  trial 
Judge,  to  the  bill  of  exceptions,  that  after  be- 
ing signed  by  him  It  was  filed  with  the  clerk 
of  said  trial  court,  sufliciently  indicated  that 
the  Judge,  after  signing  the  bill,  "caused  it  to 
be  filed  in  the  cause,  as  required  by  Barns' 
Ber.  St.  1901,  I  641. 

4.  The  trial  judge  Is  not  required  to  certify 
to  the  filing  of  a  bill  of  exceptions,  and  any 
statement  on  that  subject  in  his  certificate 
1«  surplusage. 

5.  ^e  fact  that  a  bill  of  ezcqitioiiB  was  filed 
in  the  cause,  and  the  date  of  such  filing,  must 
be  shown  either  by  an  entry  of  record  or  by 
the  certificate  of  the  clerk, 

6.  A  clerk's  certificate  stating  Qiat  the  certifi- 
cate attached  to  the  transcript  of  the  evidence 
was  the  certificate  of  the  trial  judge,  and  that 
the  transcript  and  the  bill  of  exceptions  were 
afterwards  filed  in  the  clerk's  offlcf^  sufficiently 
shows  that  the  bill  of  exceptions  was  first 
signed  by  the  trial  Judge  and  afterwards  filed 
in  the  cause. 

7.  Sureties  on  a  guardian's  bond  may  pay 
the  amount  for  which  they  are  liable,  without 
waiting  for  judgment  to  be  recoTered  against 
them,  as  soon  as  liability,  which  the  principal 
fails  to  meet,  Is  fonnd  to  exist. 

8.  Sureties  on  a  guardian's  bond  are  not  lia- 
ble for  defalcations  of  the  guardian  occurring 
before  the  ezecation  of  the  bonds  signed  by 
them. 

9.  Where  several  bonds  were  executed  by  dif- 
ferent sureties  at  difFerent  times,  conditioned 
for  the  faithful  performance  of  a  guardian's 
duties,  and  the  goardian  breached  his  bond, 
the  sureties  could  not  arbitrarily  apportion 
among  themselves  the  amounts  to  be  paid  by 
rach,  irrespective  of  the  breach  charged  or  the 
date  when  It  occurred,  and  look  to  the  guardian 
or  indemnifying  securities  given  by  him  for 
the  repayment  of  the  sum.  thus  expended  by 
them,  but,  in  order  to  hold  the  guardian  or  se- 
curities,  each  surety  must  show  his  individual 
legal  liability  on  bis  particular  bond  tor  the 
sum  actually  paid  by  him. 

10.  The  release  of  a  mortgage  by  one  mort- 
gagee does  not  affect  the  rights  of  his  co- 
mortgagee  under  the  Instrument. 

11.  The  settlement  of  the  accounts  and  dis- 
charge of  a  guardian  does  not  create  an  es- 
toppel against  the  surety  on  his  bond,  so  as 
to  preclude  him  from  enforcing  a  claim  under 
an  iudemaifying  mortgage  given  by  the  guard- 
ian, where  the  surety  in  fact  became  liable  for 
ana  paid  a  sum  as  such. 


T.  See  Frtnolpsl  and  Surety,  vol.  ift,  CenL  Dig.  | 


Appeal  from  Superior  Court,  All  en  Oounty; 
John  H.  Aiken,  Judge. 

Action  by  Frances  M.  Howe  against  Ed- 
ward White  and  others.  From  the  Judgment 
rendered  in  favor  of  defendant  W^hlte,  plain- 
tiff appeals.  Transferred  from  Appellate 
Court  under  Bums'  BeT.  St.  1001.  {  133TJ. 
cl.  '2.  Reversed. 

See  67  N.  C  203. 

Thomas  B.  Ellison  and  Hugh  G.  Eeegao, 
for  appellant  A.  A.  Pnrman,  B.  B.  Fnr^ 
man.  W.  G.  Colerick,  Kenneth  0.  Larwlll,  and 
Guy  CoIerlclE,  for  appellees. 

HOWLING,  J.  Action  by  appellant  against 
appellees  to  quiet  her  title  to  lots  Nos.  4  and 
5  In  Archer's  Addition  to  the  dty  of  Ft 
Wayne.  The  complaint  was  in  the  common 
form.  John  W.  White,  one  of  the  at)pellee8, 
disclaimed  all  Interest  in  the  lots.  Edward 
White,  the  other  a^Uee,  filed  an  answer  in 
d^lolal,  and.  by  a  crosa-complalnt,  asserted 
«  mortgage  Hen  upon  the  lots  described  in 
the  complaint,  and  demanded  a  foreclosore 
of  the  same.  The  appellant  filed  a  special 
answer  to  the  crosB-complalnt,  together  with 
a  general  denial.  Beply  In  denial.  A  trial 
by  the  court  resalted  In  a  finding  in  favor 
of  the- plaintiff  below  against  John  W.  White, 
bnt  against  her  upon  the  ctoas-complalnt  of 
Bdward  Whlt&  Motion  by  appellant  for  a 
new  trial  because  of  wror  in  the  assess- 
ment of  the  amonnt  of  the  recorerr,  the 
insDfflclency  of  the  eridenra  to  sustain  tbe 
finding,  and  tor  tbe  reason  that  the  finding 
was  contrary  to  law.  Motion  for  a  new 
trial  overruled,  and  Judgment  on  finding. 
Error  la  assigned  upon  the  decision  of  the 
court  overruling  the  motion  for  a  new  triaL 

The  questions  presented  on  this  appeal 
arise  upon  the,  evidence,  and  counsel  for  ap- 
pellees earnestly  contend  that  tbe  evidence 
is  not  in  the  record.  Their  objections  are 
that  the  bill  of  exceptions  is  not  properly 
certified  by  the  Judge  who  tirled  the  canse, 
that  It  appears  tbat  the  bill  was  filed  in  the 
clerk's  office  before  it  was  signed  by  tbe 
Judge,  and  that  it  does  not  show -tbat  it 
contains  all  tbe  evidence  given  in  the  cause. 

The  form  of  certificate  to  tbe  blU  of  ex- 
ceptions adopted  in  tbls  case  cannot  be  com- 
mended. It  consists,  largely,  of  recitals 
which  are  superfluous  and  useless.  It  Is  dl- 
^ded  into  two  parts.  The  essential  facts 
to  be  stated  in  the  brief  and  simple  c^fi* 
cate  required  of  the  trial  Judge  may  be  dis- 
covered by  diligent  search  among  the  un- 
necessary matters  with  which  the  certificate 
is  incumbered.  A  long  statemcNat  by  a  per- 
son who  took  down  tbe  evidence,  interposed 
between  the  conclusion  of  the  bill  and  the 
certificate  of  the  Judge,  while  unnecessary 
and  Improper,  does  not  vitiate  tbe  bUl.  Tbe 
first  memorandum  signed  by  tbe  Judge  comes 
next  after  this  superfiuous  paper,  and  stat^ 
that  on  April  19,  1902,  tbe  bill  of  exception'* 
was  presented  to  tbe  Judge.  This  memo-  - 
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runduin  Is  followed  by  ft  fortlier  statement 
which,  stripped  of  Its  verbiage,  shows  these 
fftcts:  That  the  person  who  signs  the  bill 
Is  the  Judge  before  whom  the  cause  was 
tried;  that  the  bill  of  exceptions  contains 
all  tiie  evidence  given  in  the  cause;  that  It 
was  presented  to  the  Judge  March  — ,  1902; 
and  that  It  was  signed  by  him.  The  addi- 
tional statement  is  made  In  this  certificate 
that  tbe  bill,  after  beli^  signed  by  the 
Judge,  **waa  filed  with  the  clerk  of  said  trial 
court"  The  certificate  Is  dated  April  19, 
1902,  and  the  signatnre  of  tlie  Judge  of  the 
Superior  Court  of  Allen  county  is  attached. 
This  c«11ficate  must  be  held  sufficient  The 
two  atatementa-  signed  by  the  Judge  bear  the 
same  date^  and  It  is  to  be  presumed  that  they 
were  signed  on  tbe  same  day.  They  may  be 
treated  as  constituting  a  single  certificate. 

The  recital  in  the  certlflcate  that  tbe  bill 
was  "afterwards  filed  with  the  dork"  can- 
not be  Interpreted  to  mean  that  the  filing 
iveceded  the  signing  ol  the  bill.  The  stat- 
ute seems  to  make  It  the  duty  of  tbe  Judge 
to  cause  the  bill  to  be  filed  after  signiiog  it 
The  ^vision  Is  as  fc^ows:  "When  the  rec- 
ord does  not  otherwise  show  the  decision  or 
groonds  ot  objection  tbereto,  the  party  ob- 
jecting must  within  such  time  as  may  be 
allowed,  resent  to  the  Judge  a  pnipw  bUI  of 
exertions,  which,  If  true,  be  shall  promptly 
sign  and  cause  it  to  be  filed  In  the  cause;  If 
not  true,  the  Judge  shall  correct  sign,  and 
cause  it  to  be  filed  without  delay."  Section 
Ml,  Bums^  Bev.  St  1801.  The  statement 
In  tlie  certificate  must  be  understood  to  in- 
dicate that  Bttfse  signing  the  bUl.  Uie  Judge 
caused  it' to  be  filed  as  provided  in  section 
641.  supra.  It  aMiears  from  tbe  record  that 
tbe  Judgment  was  rendered  March  32,  1902. 
and  that  the  plabitiff  below  waa  allowed  90 
days  from  that  date  in  which  to  file  her  bill 
of  exertions.  The  certificate  ci  the  Judge 
shows  that  the  bill  was  presented  to  him 
April  19,  1902,  and  that  it  was  signed  by 
him  tibe  same  day.  This  was  within  the 
time  allowed  by  the  court  The  law  docs 
not  require  the  trial  Judge  to  cerOfy  to  the 
filing  of  the  bill,  and  any  statnnent  on  tbat 
sobject  in  his  certificate  is  mere  surplusage, 
and  amounts  to  nothing.  The  tact  that  tbe 
bill  was  filed  In  the  cause,  and  the  date  of 
sneh  filing,  must  be  shown  either  by  an  en- 
try of  record  or  by  the  certificate  of  the 
clerk.  Tbe  former  Is  the  better  practice, 
bat  tbe  latter  baa  sunetlmes  received  the 
sanction  of  this  court  Indiana,  etc.,  R.  R. 
Co.  T.  Ijnch,  146  Ind.  1.  43  N.  B.  934;  Rich- 
wine  Jones,  140  Ind.  289,  89  N.  BL  460; 
Miller  T.  Bvansvine  ft  I.  R.  Co.,  14S  Ind.  670,' 
41  N.  B.  801,  42  N.  B.  806:  Glsh  v.  Glsh,  7 
Ind.  App.  104,  84  N.  B.  306;  Louisville,  etc., 
B.  Go.  Terrell,  12  Ind.  App.  828,  89  N. 
296;  Martin  v.  State^  148  Ind.  519.  47  N.  B. 
980.  '  It  is  true  that  no  entry  on  the  record 
shows  the  filing  of  the  bill  of  ezceptloDB  in 
this  cause,  but  the  certificate  of  the  clerk  to 
tbe  transcript  states  tbat  the  "certificate  at- 


tached to  the  said  transcript  of  the  evidence 
by  John  H.  Aiken,  Judge  of  tbe  superior 
court  of  Allen  county,  Indiana,  Is  the  cer- 
tificate of  the  Judge  who  tried  said  cause, 
and  that  said  transcript  and  bill  of  exceI^ 
tlons  were  afterwards  filed  in  my  office  on 
the  18th  day  of  April,  1902."  Martin  v. 
State,  148  Ind.  519,  47  N.  E.  930.  We  think 
it  is  sufficiently  shown  by  the  clerk's  certifi- 
cate that  the  bill  of  exceptions  was  first 
signed  by  the  trial  Judge,  and  afterwards 
filed  in  the  cause. 

We  proceed  now  to  an  examination  of  the 
error  assigned.  The  material  allegations  of 
the  cross-complaint  ot  the  appellee  Edward 
White  were  as  follows:  That  on  September 
17.  1894,  the  said  Edward  White,  together 
with  one  James  B.  White,  became  sureties 
fw  one  John  KalbuA  on  a  bond  that  day  giv- 
en 1^  Ealbus  to  tbe  state  of  Indiana,  in 
tbe  sum  of  ¥700,  conditioned  for  the  falthfu) 
performance  of  his  duties  as  guardian  of  the 
person  and  property  of  one  Charles  Kalbus; 
that  on  said  day  tbe  said  John  Kalbus  was 
the  owner  of  the  tote  described  in  the  com- 
plaint as  Nob.  4  and  6  In  Archer's  Addition 
to  tbe  dty  of  Ft.  Wayne,  and  tbat  on  said 
day  be  executed  to  the  said  Bdward  White 
and  James  B.  White  a  mortgage  to  the  sum 
of  fl,000  on  said  lota,  with  the  condition 
ttiat  he  would  secure  tbe  said  Edward  and 
James  B.  Wlilte  against  loss  and  expense, 
including  attoniey's  fees,  and  save  them 
Inrmless  as  sureties  on  the  uld  bond;  that 
said  John  Kalbus  did  not  perform  tbe  con- 
dition of  said  mortgage;  tbat  on  October  17, 
1898,  the  Allen  circuit  court  set  aside  the 
reporte  of  tbe  said  John  Kalbus  theretofore 
made  as  guardian  of  the  said  Charles  Kal- 
bus, and  ordered  said  guardian  to  pay  to  the 
clerk  of  said  court  ¥506.20  for  the  use  of  his 
said  ward,  together  with  costs,  amounting 
to  the  further  sum  of  ¥46.75,  wlthto  30  days; 
that  the  said  Bdward  White,  as  suoh  surety, 
was  afterwards  compelled  to  pay  to  the  clerk 
of  the  Allen  circuit  court  $243.80  on  account 
of  bis  liability  on  said  bond,  with  the  fur- 
ther sum  of  ¥22.60  costs,  which  sums,  with 
interest  thereon,  are  now  due;  that  after- 
wards the  said  John  Kalbus  executed  a  mort- 
gage to  tlie  appellant  Frances  M.  How^ 
on  the  same  real  estate,  by  reason  of  whlcb 
tbe  appellant  claims  an  toterest  in  said  lots, 
but  that  if  any  such  interest  exists,  It  Is 
inferior  to  the  lien  of  the  said  Bdward  White; 
that  said  Edward  White  was  compelled  to 
employ  attorneys  to  foreclose  his  said  mort- 
gage, and  that  ¥100  is  a  reasonable  fee  for 
such  service,  etc  A  copy  of  tbe  mortgage 
was  filed  with  the  cross^omplalnt  Tbe  ajn 
pellant  Mrs.  Howe,  filed  her  answer  to  the 
cross-complaint  in  two  paragraphs,  the  first 
being  a  general  denial.  The -second  admit- 
ted the  execution  of  the -mortgage  by  Kal- 
bus to  Bdward  White  and  James  B.  White, 
and  averred:  That  on  February  27,  1896,  the 
said  sureties  appeared  in  the  Alloi  circuit 
cooit,  and,  upon  their  application,  were  re- 


Digitized  by 


Google 


686 


«0  NORTHBASTBBN  BEPOBTigB. 


(Xnd. 


leased  from  all  llabUltr  on  said  bond.  T^tat, 
on  the  same  day,  the  Fidelity,  Surety  & 
Gasnalty  Company  of  Maryland  became  tbe 
sarety  for  tbe  said  John  Kalbns.  That  aft- 
erwards, on  March  0,  1896,  the  said  John 
Kalbna  resigned  his  trust  as  sncb  fuardlan, 
and  that  he  was  discharged  tberef  rom.  That 
shortly  thereafter  tbe  said  James  B.  White 
and  Edward  White  caused  a  release  to  be 
placed  on  the  mortgage  record  on  the  mar^ 
gin  of  the  copy  of  the  mortgage  to  them,  In 
these  words:  "We  severally  acknowledge  full 
payment  and  satisfaction  of  the  annexed 
mortgage,  this  29th  day  of  February,  1896. 
James  B.  White."  That  afterwards,  relying 
upon  the  release  of  tbe  said  guardian  and  his 
sureties,  and  also  upon  the  release  of  said 
mortgage,  tbe  plaintiff  loaned  to  the  said 
John  Kalbus  (600,  and  took  a  mortgage  upon 
Bald  lots  as  security  for  said  loan.  That 
said  Kalbus  failed  to  repay  said  loan  to 
ber.  That  he  afterwards  executed  a  deed  of 
said  lots  to  Thomas  B.  ElUson,  who  con- 
veyed the  same  by  deed  to  tbe  plaintiff. 
That  no  Judgment  was  at  any  time  rendered 
against  the  said  Edward  White  In  any  case 
to  which  tbe  said  plaintiff  was  a  party  for 
any  debt  or  default  of  the  said  John  Kal- 
bus, and  that  if  the  said  Edward  White  ever 
paid  anything  for  said  Kalbna,  as  his  sarety 
<m  said  bond,  such  payment  was  a  volun- 
tary one;  and  that  the  said  Edward  White 
Is  estopped  from  setting  up  any  claim  under 
the  said  mortage.  A  reply  in  denial  of  this 
answer  was  filed  by  Edward  White. 
The  oontrovmy  is  upon  the  issues  formed 
the  cross-OHnplalnt  of  Edward  White, 
the  second  paragraph  of  tbe  answer  of  tbe 
appellant  thereto,  and  tbe  reply.  Tbe  proof 
diowed  that  on  March  20, 1883,  John  Kalbus 
was  appointed  by  the  Alien  circuit  court  the 
guardian  of  Charles  Kalbus,  a  person  of 
imsoond  mind,  and  that  he  gave  bond  with 
August  F.  Scbuch  and  others  as  liis  sureties. 
On  September  17, 18M.  be  filed  an  additional 
bond  In  a  penalty  <tf  $700^  with  aoretles 
whose  names  do  not  appear.  On  September 
ao^  189^  be  filed  a  furtber  bond  In  tbe  sum 
of  9700b  with  James  B.  White  and  Edward 

White  as  sureties.  On  tbe    day  at 

 be  gave  an  additional  bond  In  the  sum 

Of  91.600,  With  tbe  FideUty,  Surety  &  Casnal- 
ij  Company  ot  Baltimore^  Md.,  as  surety. 
It  was  also  proved  that  Kalbus  contUkoed  to 
act  as  sueh  gaardlao  until  March  9,  1896» 
when  he  resigned  bis  trust  While  acting 
as  such  guardian,  be  filed  in  said  court  three 
reports  dated,  respectlvdy,  September  20, 
1894b  October  ^  1890^  and  January  ao,  iS6d, 
tbe  last  report  being  an>roved  February  26^ 
1886.  September  19,  189%  on  petition  of 
George  Declcw,  who  had  been  appointed 
guardian  ot  tba  person  and  estate  of  tbe  said 
Obaries  Kalbus,  the  order  approving  tbe  last 
report  of  the  former  guardian,  John  Kalbus, 
waa  set  aside,  and,  upcm  exceptions  filed 
said  Decker  to  said  report,  the  court  found 
that  there  was  doe  from  said  Kalbus,  on  ao- 


count  of  tbe  estate  of  his  former  ward,  9506.- 
20,  with  costs,  which  sum  said  Kalbus  was 
ordered  to  pay  within  80  days.  Tbe  court 
thereupon  made  tbe  following  order  and  en- 
try of  September  16,  1896:  "In  re  Guardian- 
ship of  Charles  Kalbus.  Comes  now  tbe 
Fidelity,  Surety  and  Casualty  Company  of 
Maryland,  John  W.  White,  administrator  ot 
James  B.  Wlilte,  deceased,  and  Edward 
White.  August  F.  Schnch,  and  Alfred 
Daugherty,  and  pay  into  court  the  sum  of 
$606.20,  and  the  further  sum  of  947.65  on 
costs  herein,  being  payment  In  full  <a  all 
liability  as  sureties  on  the  bond  of  said 
guardian,  and  ask  the  court  to  be  discharged 
from  furtber  liability  herein.  It  is  there- 
fore ordered  by  tbe  court  that  said  sureties 
be,  and  they  are  hereby,  dlscbai^ed  from  sdl 
further  liability  berdn.  And  it  la  ordered 
by  the  court  that  tbe  clerk  of  this  court  pay 
to  said  Charles  Kalbus  or  Ids  attorney  tbe 
sum  of  9518.71,  and,  upon  taking  his  receipt 
tberefw,  be  discba^ed  from  any  furtbw 
liability  on  account  of  tbe  same."  The  suce- 
ties  on  the  several  bonds  of  John  Kalbus, 
by  an  arrangement  among  themselves,  paid 
Into  court  tbe  said  sum  of  9506.20^  and  the 
costs,  taxed  at  947.66,  In  the  following  pn^ 
portions:  The  Fidelity,  Surety  A  Casualty 
Company,  $192.75  on  the  principal  sum.  and 
917.78  on  the  costs;  Edward  White,  9243.80' 
on  principal,  and  922.50  on  costs;  August  F. 
Scbuch,  968.66  on  principal,  and  96.47  on 
costs.  September  17,  1884.  3aSm  KaUnu  was 
the  owner  of  lots  4  and  5  In  Archer's  Addi- 
tion to  tbe  city  of  Ft  Waynes  Allen  county. 
Ind.,  and  on  that  day  he  executed  to  James 
B.  White  and  Bdward  White  a  mortgage  on 
said  lote  to  secure  them  against  loss  and  ex- 
pense, including  attorney's  fees,  and  to  aavo 
them  harmless  on  the  bond  given  to  tbe  state 
b/  Kalbus.  as  guardian  of  Cbailes  Kalbna 
to  the  extent  of  91.000,  which  amoant  the 
said  Kalbus  express^  agreed  to  pay,  vrltbont 
relief  from  valuation  or  appraisement  laws. 
The  mortgage  was  duly  recorded  In  tbe  prop- 
er <^ce  within  the  time  roQUired  by  law.  On 
tbe  margin  of  the  record  of  tbe  said  mort- 
gage, tbe  following  entry  appeared:  "We 
severally  acknowledge  full  payment  and  sat- 
Isfactlon  of  the  annexed  mortgage,  this  29th 
day  of  February,  1896.  James  B.  White. 
Attest:  GeoiBO  W.  Ficklw,  Beowder  oC  Al- 
len Oount7."  September  18^  1886;  John 
Kalbus  mortgaged  the  said  lots  numbered  4 
and  5  in  Archer's  Addition*  etc..  to  Mrs. 
How^  the  appellant  her^  to  secnztt  the 
paymrat  of  a  loan  of  9600;  evidoioea  hj  a 
note  payable  three  years  thereafter,  with  In- 
tmrest  and  extdiange  oa  New  This 
mortt^ige  was  duly  recorded.  September  19L 
1888,  John  Kalbus  conveyed  these  lots 
quitclaim  deed  to  Thomas  B.  KlUeon,  In 
cMisIderatlon  of  91.  and  an  agreemoit  on  the 
part  of  EUlsm  to  save  Kalbus  harmloee  tram 
the  mortgage  to  Mrs.  Howe.  March  28. 
1888,  Ellison  and  wite,  by  quitdaloi  deed,, 
conveyed  the.  said  lota  to  Fnnoes  K.  Howe;. 


Digitized  by 


Google 


LUSCH  T.  POOL. 


687 


tbe  appellant  tm  91,  and  BChl  Howv  tbere- 
apon  canceled  the  mortgage  executed  to  ber 
by  Kalbna. 

It  was  not  necessary  that  ■  Judgment 
shoold  be  rendered  against  the  appellee  Bid- 
ward  White  before  payment  by  him  of  the 
amonnt  for  which  he  was  liable  on  the  bond 
of  Ealbns.  Aa  soon  as  snch  liability  was 
found  to  exist,  If  Ealbns,  the  principal  in  the 
bond,  failed  to  pay  it,  his  sareties  on  that 
bond,  or  any  of  them,  bad  the  right  to  pay 
the  amomjt  due,  and  to  sne  their  principal, 
or  to  teA  contrlbntlon  from  their  co-sure- 
ties. But  the  proof  shows  that  Kalbus  gave 
at  least  three  different  bonds  as  guardian- 
one,  at  the  time  of  his  appolntmoit  for  $1,- 
200,  on  which  August  F.  Schuch  and  Alfred 
Dangherty  were  anreUes;  one  for  9700,. Sep- 
tembw  17,  1891,  on  which  James  B.  White 
and  Edward  White  were  sureties ;  and  one 
Felnmary  27,  1886,  for  $1,600,  on  which  the 
Fidelity,  Sorety  &  Casualty  Company  was 
surety.  The  sureties  on  these  several  bonds 
wen  not  liable  for  defalcations  of  the  guard- 
ian occurring  before  the  execution  of  the 
bonds  signed  by  them  respectively.  Parker 
T.  Medaker,  80  Ind.  155;  Moody  v.  State,  84 
Ind.  433.  There  might  be  a  separate  liability 
upon  each  bond,  or  the  sureties  on  one  bond 
only  might  be  liable  for  the  ftiilare  of  the 
guardian  to  faithfully  perform  the  duties  of 
his  trust  Lowry  t.  State  ex  rel.,  64  Ind. 
421;  State  ez  rel.  t.  Sanders.  82  Ind.  662; 
f^rker  t.  Medsker,  80  Ind.  155;  Moody  T. 
State,  84  Ind.  483;  Wllllania  r.  8tat»  «x  reL, 
88  Ind.  570. 

Whether  Edward  White  was  legally  llaUe 
upon  the  bond  executed  by  blm  as  surety  for 
any  sum,  and.  If  so,  to  what  amount  de- 
pended upon  the  chancter  of  tlie  breach 
charged,  and  the  date  when  K  occurred. 
Whenera  the  amount  of  that  liability  ^aa 
ascertained,  whether  by  a  finding  and  Jndg^ 
ment  of  a  conxt  or  by  an  Investigation  of 
the  accounts  of  the  guardian,  tiie  snrety  had 
ttk9  right  to  pay  the  amount  dne^  and  to  look" 
to  tala  prlnci^  in  the  bond,  and  any  secnrl- 
tlea  given  by  him,  for  repayment  But  In 
the  absence  at  a  judgment  against  him,  he 
coold  recover  against  his  principal  in  the 
bond  only  such  sum  aa  he  abmld  prore  tliat 
be  was  liable  to  pay  and  that  he  bad  actually 
paid.  If  more  than  one  bond  was  executed 
by  the  gnardlan,  the  snretlea  on  each  could 
pay  and  dleeharge  the  amount  of  the  HabU- 
Ity  on  the  several  bonds  executed  by  them. 
Bat  th^  could  not  arbitrarily  apportion  the 
amounts  to  be  paid  among  tlwmselTea,  with- 
out n^rd  to  the  actual  liability  of  their 
principal  open  each  separate  bond.  The 
amounts  paid  by  the  several  snretlea  on  tho 
bonds  exscnted  by  Ealbns  may  have  been 
correctly  aroortloned,  but  there  was  no  proof 
of  that  flict  The  order  of  the  court  did  not 
attempt  to  ascertain  tbe  extent  of  the  lia- 
bility at  eltbw  principal  or  sureties  upon  the 
several  bonds,  but  only  the  gross  or  total  lia- 
bility npon  all  the  boi^  The  appellee  conld 


recover  upon  his  mortgage  only  such  sum  as 
be  was  legally  liable  for,  and  actually  paid 
upon  the  particular  bond  executed  by  him. 
What  that  amount  was  is  not  shown  by  the 
proof  in  the  case.  If  he  was  liable  for  some 
amount  on  tbe  bond  executed  by  blm  and 
James  B.  Whlt^  the  sum  of  such  liability 
may  be  proved,  and,  if  paid  by  the  applies 
Edward  White,  he  can  recover  It  In  his  action 
to  foreclose  his  mortgage.  The  amount  of 
that  liability,  however,  must  be  established 
by  othw  evidence  than  the  order  of  the  court 
declaring  the  total  liability  of  Kalbus  on  all 
tbe  bonds  executed  by  him. 

The  release  of  tbe  mortgage  by  James  B. 
White,  one  of  the  mortgagees,  did  not  affect 
the  rights  of  Edward  White  under  that  In- 
strument Neither  did  the  supposed  settle- 
ment and  discharge  of  Kalbus,  as  guardian, 
create  an  estoppel  against  Edward  White  to 
enforce  his  claim  under  his  mortgage^  If  in 
fact  he  became  liable  as  snrety  for  some 
amount  and  actually  paid  It 

The  evidence  In  regard  to  the  payment  of 
the  $243.80  and  costs  by  Edward  White  was 
singularly  Indefinite,  but  seemed  to  Indicate 
that  the  amount  paid  was  advanced  for  blm 
by  the  administrator  of  his  father's  estate, 
and  was  charged  against  him  as  one  of  tbe 
heirs,  in  the  account  of  the  administrator. 
Giving  this  evidence  tbe  most  favorable  con- 
Btmction,  and  treating  it  as  establishing  tbe 
fact  that  Edward  White  paid  $243.80  on  ac- 
count of  the  total  liability  of  John  Ealbus  aa 
guardian,  and  $22.60  aa  costs,  the  proof  Is  not 
sufficient  to  sustain  the  finding  In  favor  of  the 
appellee  Edward  Wblt^  for  the  reason  that 
there  was  no  evidence  that  any  part  of  this 
total  llabllt^  of  Ealbus  was  upon  the  bond 
signed  by  White  as  sure^,  or  that  the  amount 
paid  by  White  was  the  amount  or  any  part 
<tf  tbe  amount  for  which  be  vtm  liable  as 
snrety  on  that  bond. 

The  motkm  for  a  new  trial  should  have 
been  sustained.  Judgment  reversed,  with  In- 
stmctions  to  sustain  tbe  motion  for  a  new 
trial,  and  for  furtbw  proceedings  In  confMm- 
ity  to  this  oplnloiL 


(U  lod.  App,  S«) 

LTOCH  T.  FOOL  at  aL 

(Appdlato  Court  of  Indiana.  Divlaioa  No.  1. 

Jan.  28.  1904.) 

AFFBUf-^USIONlIBNTS  OP  ERROR— RECORD  ON 
APPEAL. 

1.  Where  a  motion  for  a  new  trial  on  the 
ground  that  the  verdict  la  contrary  to  law  and 
the  evidence  is  ovemiled,  and  the  evidence  Is 
not  in  the  record  on  appeal,  no  queation  Is 
presented  as  to  nich  mllng. 

2.  Where  no  motion  was  made  for  Jadgmeat 
on  the  answers  of  tbe  jury  to  interrogatories, 
no  Question  Is  presented  on  appeal  by  an  assign- 
meat  of  error  that  andtt  the  flndings  of  fitct 
by  the  jury,  tte  apimlant  was  entitled  to  Jndg>- 
ment 

Appeal  from  Circuit  Oonrt  Hnntlngtoii 
County;  W.  J.  Veoey,  Judga 


St.  a—  AppMd  ADA  Bnor,  veL  M,  Cwt  Die  I  UtT. 
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Action  by  Mary  A.  liosch  against  James 
Pool  and  others.  Jud^ent  for  defendants, 
and  plaintiff  appeals.  Affirmed. 

B.  M.  Cobb,  for  appellant  J.  IL  K.  France 
and  J.  Fred  France,  for  appellees. 

ROBINSON,  J.  Appellant  sued  to  recoTcr 
tbe  difference  between  what  she  received  for 
an  Interest  in  land  and  Ita  actual  value; 
claiming  In  her  complaint  that  by  misrep- 
resentations and  false  and  fraudulent  state- 
ments made  to  her  by  the  purchaser,  Pool, 
and  another,  she  was  Induced  to  deed  the- 
propo-ty  for  an  inadequate  consideratlui,  and 
for  a  consideration  unknown  to  her.  Appel- 
lees had  Judgment 

Appellant's  motion  for  a  new  trial  on  the 
ground  that  tbe  verdict  Is  contrary  to  law  and 
the  evidence,  and  that  certain  answers  of  the 
Jury  to  interrogatories  were  contrary  to  the 
evidence,  was  overruled.  As  no  attempt  has 
been  made  to  bring  the  evidence  into  the 
record,  no  question  Is  presented  upon  the 
overruling  of  the  motlcoi  for  a  new  trial. 

The  second  error  assigned,  that  "under  the 
findings  of  fact  by  the  Jury,  the  appellant 
was  entitled  to  Judgment  for  a  lai^e  sum,  to 
wit,  five  hundred  dollara,"  presents  no  ques- 
tion for  review.  No  motion  was  made  tor 
Ju^ment  on  the  answers  to  the  Interrogn- 
tories  notwithstanding  the  general  verdict 
Had  such  a  motitm  been  made,  It  must  neces- 
sarily have  been  overruled,  as  the  answers 
are  not  only  not  in  irreconcilable  conflict  with 
the  general  vwdlct,  bat  they  tend  to  support 
tbe  verdict 

Judgment  affirmed. 


(32  iDd.  App.  362) 

SMITH  V.  SUTTON  et  aL 

(Appellate  Court  of  Indiana,  Dlvlrion  Nou  1, 

Jan.  20.  1004.) 

APPBAI*— TRANSCRIPT—KULE  RBQUIRINO 
INDEX— DISMISSAL. 

1.  On  appellant's  failure  to  comply  with  Ap- 
pellate Court  Ktile  N'o.  3,  rfiquiring  the  tran- 
script to  be  paged,  and  an  ladex  prepared,  the 
appeal  wiU  be  dismiased. 

Appeal  from  Circuit  Court  Randolph  Oonn- 
ty;  A.  O.  Marsh,  Judge. 

Action  between  Lewis  K.  Smith  and  Rntb 
W.  Sntton  and  otiiers.  From  the  Judgment 
said  Smith  appeals.  Appeal  dismissed. 

Theodore  Shbckney,  for  appellant  Engle, 
Oaldwell  &  Parry,  for  appellees. 

BLACK,  J.  Rule  8  Of  this  court  in  force 
since  November  26,  1900,  requires,  amongst 
other  things,  that  the  appellant  shall  cause 
the  transcript  of  the  record  on  appeal  to  be 
paged  at  the  bottom,  and  that  the  appellant 
shall  prepare  an  Index  referring  to  the  Initial 
page  of  tho  direct  cross  and  re-exarai nation 
of  each  witness,  and  of  each  pleading,  ex- 
hililt  and  other  paper  In  the  record,  such 
Index  to  form  the  first  page  of  the  tran- 
SVipt  The  transcript  In  this  cause,  with  the 


appellant's  assignment  of  errors,  was  filed 
In  this  court  November  26,  1902.  The  appeal 
having  been  dismissed  because  of  the  failure 
to  file  his  brief  within  the  time  limited,  as 
provided  In  rule  21  of  this  court,  it  was  rein- 
stated on  the  appellant's  application.  In  the 
appellees*  brief,  filed  April  30, 1903,  attention 
was  called  to  the  failure  of  the  appellant  to 
comply  with  the  above-mentioned  require- 
ments of  rule  3.  Tbe  appellant  has  not 
sought  or  attempted  to  remedy  these  faults, 
or  either  of  them,  In  the  preparation  of  tbe 
transcript  The  rule  prescribes  requirements 
with  the  force  of  law,  and  we  are  not  at 
liberty  to  Ignore  It  or  to  treat  Ito  violation 
as  a  matter  of  no  Importance.  State  ex  rel., 
eto.,  V.  Lankford,  158  Ind.  34,  62  N.  E.  621; 
Dixon  V.  Poe.  158  Ind.  54,  62  N.  E.  628. 
Appeal  dismissed. 

(82  Ind.  App.  Sfijf 

GODFREY  et  al.  v  WHITE  et  aL  * 
(Appellate  Court  of  Indiana.  Division  No.  i. 
Jan.  20,  1904.)  - 

JtrOOMENT— COLLATERAL  ATTACR-JURI8DIC- 
TION—DESCRIPTION  IN  MORTOAQB. 

1.  The  record  of  a  domestic  court  of  gen- 
eral jurisdiction  being  eiient  an  to  whether  it 
bad  jarisdictton  of  defendants  Id  an  action  in 
which  judiiment  was  rendered  against  them, 
such  judgment  may  not  be  attacked,  on  tbe 
groiinil  of  want  of  such  jnrisdictioQ.  Id  an 
action  to  revive  it. 

2.  Juriadirtion  over  defendants  in  an  action 
in  which  judeinent  was  rendered  against  them 
Is  shown  by  the  nfrreemeut  of  tbe  parties  In  the 
record  of  the  action  for  siEj  of  ezecutioD. 

3.  The  deiKTiption  of  tbe  land  in  a  mortsage 
and  the  decree  of  foreclosure  is  sufBoent  where 
the  sheriff  can  readily  ascertain  the  land  ordw- 
ed  to  be  sold  by  him,  and  the  sarreyor  can 
easily  locate  it. 

Appeal  from  Circuit  Court,  Allen  County; 
W.  J.  Vesey,  Judge. 
Action  by  John  W.  White,  administrator. 

against  George  Godfrey  and  others.  From  a 
judgment  for  plaintiff  and  one  defendant  tbe 
other  defendants  appeal.  Affirmed. 

C.  A.  Hays  and  Robert  Lowry,  for  appel- 
lants. Walpole  G.  Colerick,  Kenneth  C.  Lar- 
will,  and  Guy  Colerick,  for  appellee  White. 
W.  H.  Bhnmbaugb,  for  appellee  Alden. 

HBNLEf,  O.  J.  This  was  an  action  orlg^ 
inaliy  commenced  by  James  B.  White  to  le- 
vive  a  Judgment  entered  In  his  favor  In  the 
Allen  circuit  court  on  Octobw  25,  1S7&  Tbe 
Judgment  was  on  four  notes  executed  to  him 
by  James  B.  Godfrey  and  Archange  God- 
frey, and  for  the  foreclosure  of  fonr  mart- 
gages  given  to  the  said  White  by  James  R. 
Godfrey  and  Archange  God^y,  his  irife, 
on  real  estate  owned  by  tiie  wife,  wlili^  mwt- 
gages  were  given  to  secure  the  payment  of 
tbe  above  mentioned  notes.  The  mor^BgnB 
above  named  were  the  sole  defendants  In 
the  action  which  multed  in  the  Judgment 
and  decree  of  foreclosure.  This  Judgment 
remained  dormant  wlthoat  any  effort  being 
made  to  cotloct  It  by  execution  or  order  of 

1 1.  See  Judgment,  Tol.  M,  CenL  Dts.  |  ML 
*Rebearlng  denied. 
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nle,  until  January  8,  1890.  wben  tlilB  action 
was  commenced  to  revive  IL  Prior  to  the 
taxt-mentloned  day,  Archange  Godfrey  died, 
and  ber  heirs  were  made  defendants  to  the 
action  to  revive,  as  were  also  all  other  per- 
sons who  held  liens  on  the  real  estate  af- 
fected by  the  decree  of  foreclosure.  After 
the  action  to  revive  was  commenced,  the 
original  plalntiCF,  James  B.  White,  died,  and 
John  W.  White,  the  administrator  of  his  es- 
tate, was  substituted  as  plaintiff.  James  B. 
Godfrey,  one  of  the  defendants,  also  died, 
and  the  administrator  of  said  Godfrey's  es- 
tate and  his  heirs  at  law  were  substituted 
in  his  place  as  defendants  in  the  action.  It 
Is  shown  by  the  complaint  that  James  B. 
White  on  February  i,  18S2,  sold  and  as- 
signed twelve-fifteenths  of  the  Judgment  ren- 
dered in  his  favor  to  twelve  dlETerent  per- 
sons, who  were  grandchildren  of  James  B. 
and  Archange  Godfrey,  assigning  and  trans- 
ferring to  each  one  fifteenth  part  of  the 
Judgment,  and  that  afterward  eight  of  such 
purchasers  sold  and  assigned  their  interests, 
In  the  Judgmmt  to  one  Carrie  S.  Alden,  and 
four  of  them,  through  their  guardians,  and 
acting  under  the  order  of  the  Allen  circuit 
court,  sold  and  assigned  their  Interests  in 
the  Judgment  to  James  B.  White;  thereby 
vesting  In  White  the  ownership  of  seven- 
fifteenths  of  the  Judgment,  b^ng  the  three- 
fifteenths  which  he  bad  not  sold,  and  the 
four-flfteentha  wttlch  he  bad  purchased.  The 
appellants  answered  the  complaint  in  three 
paragraphs.  The  first  paragraph  of  answer 
was  a  general  denial.  The  second  alleged, 
in  sut)stance,  that  Archange  Godfrey,  de- 
ceased, who  was  the  owner  of  the  real  estate 
described  tn  the  mortgages,  executed  ■  them 
as  security  for  her  husband,  James  B.  God- 
frey, and  that  she  was  not  served  with  sum- 
mons in  the  original  action,  and  had  not  ap- 
peared thereto,  and  that  the  decree  of  fore- 
closure against  her  was  void.  The  third  par- 
agraph alleged,  in  addition  to  the  averments 
contained  in  the  second  paragraph,  that  the 
said  Archange  Godfrey  was  an  Indian;  that 
she  derived  her  title  to  the  real  estate  so 
mortgaged  by  descent  from  one  John  B. 
Blchardvllle,  to  whom  the  same  tiad  been 
eranted  by  the  United  States  under  a  treaty 
with  the  Miami  Tribe  of  Indians,  of  which 
tribe  he  was  a  member,  and  that  the  mort- 
gages liad  been  executed  by  her  and  her  hus- 
band without  the  consent  of  the  President 
of  the  United  States,  and  that  the  execution 
of  the  same  had  never  been  approved  by  the 
President;  and  that  the  decree  of  foreclosure 
bad  been  rendered  without  the  court  having 
Jurisdiction  of  her  person,  by  reason  of  her 
not  having  been  served  with  process  therein, 
and  not  having  appeared  to  the  action.  A 
reply  of  general  denial  was  filed  by  the  ap- 
pellants. A  cross-complaint  was  filed  by  Car- 
rie S.  Aiden,  In  wtilch  the  same  averments 
were  made,  as  constituting  a  ground  for  re- 
vival of  the  Judgment,  as  were  stated  by 
tbe  appellee  White  is  bis  complaint.  The 
69  N.B. 


answers  filed  by  appellants  to  the  crms- 
complaint  of  Oarrie  S.  Aiden  were,  with  the 
exception  of  tbe  fourth,  tbe  same  as  were 
filed  to  the  complaint  of  the  appellee  White. 
The  fourth  paragraph  of  answer  to  appellee 
Aiden's  cross-complaint  averred  that  the  as- 
signment of  the  Interests  set  up  in  the  cross- 
complaint  were  procured  to  be  made  to  her 
by  Samuel  B.  Alden,  her  husband,  and  that 
he  paid  the  only  consideration  that  was  ever 
paid  the  assignors,  or  either  of  them  there- 
for, by  rendering  services  as  their  attorney 
in  transactions  between  them  and  said  Ar- 
change Godfrey  In  her  lifetime,  and  the  fur- 
ther payment  by  said  Alden  to  each  of  them 
of  the  amount  of  $50;  that  said  payments 
were  made  while  the  said  Samuel  II.  Alden 
was  acting  as  their  attorney,  and  that  he 
took  said  assignments  in  tbe  name  of  Carrie 
S.  Alden  without  her  having  paid  anything 
therefor,  and  that  the  value  of  each  of  the 
Interests  so  assigned  was  greatly  In  excess 
of  the  amount  of  the  consideration  so  paid, 
and  tbe  value  of  the  services  so  rendered; 
and  that  each  of  said  interests  were  worth 
$800  in  excess  ot^  the  entire  consideration 
received.  There  was  a  reply  In  general  de- 
nial to  each  of  tbe  atfirmative  paragraphs  of 
answer  to  the  cross-complalnt.  Tbe  trial 
was  by  tbe  court,  and  resulted  In  a  finding 
and  Judgment  for  the  appellee  White  and  for 
the  cross-complaioant,  Carrie  S.  Alden,  that 
they  were  entitled  to  a  revival  of  the  Judg- 
ment, and  an  order  of  sale  for  the  enforce- 
ment of  the  decree  of  foreclosure,  and  that 
execution  issue  thereon  for  the  amount  of  the 
former  Judgment  and  decree,  with  Interest 
from  Its  rendition;  and  It  was  ordered  that 
a  copy  of  tbe  ori^nal  decree  and  bf  the  de- 
cree thus  rendered  be  Issued  by  tbe  clerk,  and 
that  tbe  lands  described  In  said  decreet  con- 
taining 320  acres,  or  so  mucta  thereof  as 
might  be  necessary,  be  sold,  without  relief 
from  valuation  and  appraisement  laws,  and 
tbe  proceeds  applied  in  the  payment  of  the 
costs  of  the  former  suit  and  of  this  suit,  and 
of  the  amount  of  the  Judgment  and  decree 
so  ordered  to  be  revived,  together  with  in- 
terest thereon  from  the  26tb  day  of  Octobw, 
1876. 

Tbe  principal  question  to  be  determined 
In  this  appeal  is  whether  or  not  the  trial 
court  bad  Jurisdiction  of  the  defendants  In 
the  suit  wherein  the  original  Judgment  was 
rendered.  It  Is  not,  of  course,  denied  but 
that  the  court  had  Jurisdiction  of  the  subject- 
matter  of  the  action;  but  the  claim  of  coun- 
sel for  appellants  la  that  the  Judgment  was 
rendered  without  the  court  having  Jurisdic- 
tion of  the  defendants,  because  it  Is  assert- 
ed that  the  record  does  not  show  that  any 
summons  w^s  ever  issued  in  the  action 
wherein  the  Judgment  was  rendered,  and 
served  on  the  Judgment  defendants,  or  that 
they  appeared  to  the  action  in  person  or  by 
attorney;  and  It  is  contended  that  for  this 
reason  the  Judgment  Is  void.  We  think  the 
position  taken  by  counsel  for  appellants  can- 
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not  be  maintained,  and  that  the  judgment 
apon  sach  a  state  of  facts  as  is  jnesented  by 
the  answers  Is,  at  most,  voidable.  It  Is  not 
claimed  that  the  record  of  the  judgment  dis- 
closes that  the  court  rendering  It  did  not 
have  jurisdiction  over  the  Judgment  defend- 
ants, bat,  at  most,  that  the  record  on  the 
subject  of  jurisdiction,  or  the  acts  necessary 
to  confer  jurisdiction,  was  silent  This  be- 
ing true,  the  firmly  established  rule  must 
prevail,  that,  where  the  record  of  a  domestic 
court  of  genera]  jurisdiction  Is  silent,  juris- 
diction is  presumed,  and  that,  where  a  court 
of  general  jurisdiction  Is  cognizant  of  the 
matter  in  controversy  and  of  the  parties,  its 
decree  is  binding  upon  all  other  courts  until 
It  is  reversed  or  set  aside  by  a  proper  pro- 
ceeding, and  that  It  cannot  be  attacked  col- 
laterally, and  that  it  is  conclusive  as  to  all 
matters  therein  embraced.  Bateman  v.  Mil- 
ler, 118  Ind.  345,  21  X.  E.  292;  Anderson  v. 
Wilson,  100  Ind.  402;  Dwlgglns  T.  Cook.  Tl 
Ind.  579;  McCormick  v.  Webster,  89  Ind. 
105;  aims  v.  Gay,  109  Ind.  501,  9  N.  a  120. 
In  Castetter.  Adm'r,  v.  State. ex  rel.  Brad- 
bum,  m  Ind.  445,  14  N.  B.  388,  the  court 
said:  •  •  Since  It  appears  that  judg- 
ment was  rendered  by  a  court  of  competent 
and  general  jurisdiction,  we  must  presume, 
in  favor  of  the  regularity  of  Its  proceed- 
ings, that  the  court  had,  by  notice  duly  serv- 
ed, or  by  an  appearance  in  court,  acquired 
jurisdiction  over  the  person  of  the  relatriz. 
This  Is  according  to  the  rule  that  where  a 
proceeding  in  a  court  of  general  or  supreme 
Jurisdiction  Is  of  such  a  character  that  upon 
final  action  the  court  should,  from  the  nature 
of  the  case,  ascertain  whether  it'  Is  such  in 
fact  that  it  has  jurisdiction  to  act  as  it  Is 
Invoked  to  do,  and  it  does  so  act,  its  judg- 
ment cannot  be  collaterally  questioned,  uuleea 
it  affirmatively  appears  that  the  subject-mat- 
ter was  vrithout  its  jurisdiction,  or  that  It 
did  not  liave  jurisdiction  over  the  persons  af- 
fected by  the  Judgment"  In  First  National 
Bank  of  Indianapolis  v.  Hanna,  Adm'r,  12 
Ind.  App.  240,  39  N.  B.  1054,  it  is  held  that 
the  presumption  is  that  a  court  of  general 
jurisdiction  had  jurisdiction  of  a  person  who 
seeks  to  set  aside  its  decree,  whether  such 
decree  contained  a  recital  of  jurisdictional 
facts  or  not;  the  court  saying:  "The  court 
will  be  presumed  to  have  done  its  duty,  and 
this  Includes  the  presumption  that  all  parties 
affected  by  the  judgment  and  decree  were 
properly  before  it,  and  were  duly  served  with 
process."  In  the  early  case  of  Hornor  et  al. 
T.  Doe,  1  Ind.  130,  48  Am.  Dec.  355,  the  court 
said  "that,  where  the  record  discloses  nothing 
upon  the  point  jurisdiction  of  the  person  and 
of  the  subject-matter  will— the  contrary  not 
being  proven— be  presumed  In  cases  ot  do- 
mestic judgment  of  courts  of  genni^I  juris- 
diction, where  tbey  come  collaterally  In  ques- 
tion." In  the  case  of  Crane  et  al.  v.  Klm- 
mer  et  al.,  77  Ind.  216,  the  court  said:  "In 
tho  case  of  Cole  v.  Allen,  supra  [SI  Ind.  122], 
the  record  did  not  show  that  any  proceu  had 


been  served,  and  fliere  was  no  process  ap- 
pearing In  the  record,  for  which  error  the 
cause  was  reversed.  The  court  held  In  this 
case  and  others  that  when  the  judgment  Is 
by  default,  the  record  must  contatu  the  ih^ 
cess,  with  the  return  of  the  sheriflT  of  service 
Indorsed  thtteon,  to  show  that  the  court  had 
jurisdiction  of  the  defendants,  or  upon  ap- 
peal the  judgment  will  be  reversed."  Citing 
cases.  This  la  where  the  judgment  la  broo^t 
in  review  by  appeal,  bat  where  the  judgment 
Is  collaterally  attacked  a  diff^mt  rule  ob- 
tains. In  that  case,  If  the  reoMd  states  that 
process  has  been  duly  served,  that  la  auffi- 
deat,  or,  If  the  record  says  nothing  about 
process,  the  circuit  court  being  the  court  of 
general  jurlBdlctlon,  it  will  be  prraumed  Uiat 
process  has  been  duly  served,  and  that  the 
court  had  properly  acquired  jurisdiction  over 
the  persons  of  the  defendants."  In  the  case 
of  Comparet  et  al.  v.  Hanna  et  al.,  34  Ind. 
74,  which  was  an  action  to  revive  a  judgment 
by  writ  of  scire  facias,  where  It  affirmatively 
appeared  upon  the  face  of  the  record  of  the 
judgment  sought  to  be  revived  that  the  court 
rendering  the  judgment  had  not  acquired  ju- 
risdiction of  the  judgment  defendants  in  any 
way— the  court  holding,  In  effect  that  each  a 
proceedii^  would  be  void  as  against  the  judg- 
ment defendants  upcn  a  proper  plea  by  them 
—the  court  said;  "Whai,  howeva-,  the  judg- 
ment or  proceedings  of  a  court  of  general 
jurisdiction  come  collaterally  in  question,  and 
the  record  discloses  nothing  upon  the  p<rint 
jurisdiction  of  the  person,  the  contrary  not 
being  shown,  will  be  presumed."  In  Harman 
V.  Moore,  112  Ind.  221,  IS  N.  B.  718,  the  court 
said:  "Where  the  record  of  a  court  of  gen- 
ial jurisdiction,  either  afflrmatlvely,  or  by 
the  presumptions  which  attach  to  It  diowi 
that  the  judgment  has  been  r«idered  against 
a  party  ovet  whom  the  court  had  acquired 
jurisdiction,  any  attack,  the  sole  purpose  of 
which  is  to  have  the  judgment  declared  void 
by  showing  (acts  and  drcumstancea  dehors 
the  rec<H^i,  Is  a  collateral  attack.  It  has 
often  been  decided  that  sncb  an  attack  can- 
not be  successtiilly  made  by  the  party  to  tlw 
judgment" 

Under  the  settled  rule  of  law,  as  applied  to 
the  facts  shovni  by  the  record  In  the  case  at 
bar,  the  presumption  must  be  indulged  that 
the  court  had  jurisdiction  of  the  judgment  de- 
fendants, and  that  the  judgment  so  rend«ed 
cannot  be  attacked  In  the  manner  here  at- 
tempted by  a  party  to  the  record.  The  an- 
swers in  this  case,  which  seek  to  set  tq»  as  a 
defense  to  the  actlim  that  the  court  had  not 
jurisdiction  to  render  the  jodgment  were 
held  sufficient  by  the  trial  court  and  this  a^^ 
tlon  of  the  trial  court  la  not  questioned  iqwa 
appeal.  Whether  or  not  the  answors  stated 
a  defense,  they  at  least  formed  an  Issoe 
which  was  tried,  and  upon  whldi  appellee  in- 
troduced evidence.  The  evidence  so  intro- 
duced, we  think,  conclusive  proves  that  the 
judgment  d^endants  were  in  court,  paaaial- 
I7  and  by  attomay.  It  waa  alto  •taowB-oBd 
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the  ume  appean  as  a  part  of  the  record  in 
tbto  case— that  a  certain  agreement  was  en- 
tered Into  by  tbe  plaintiff  and  defendants  In 
the  action  wblcb  resnlted  In  the  JndgmMit 
here  soagbt  to  be  revlTed,  by  which  agree- 
ment,  in  consideration  of  certain  things  to  be 
done  by  the  Jnd^ent  defendants,  the  plain- 
tiff agreed  to  snspend  tor  a  certain  length  of 
time  the  issuing  of  execution  and  ordo:  of 
sale  on  such  Judgment;  and  this  agreemmt 
between  tbe  parties  to  the  action  was  made 
in  open  court  by  tbe  parties  thereto,  and 
spread  upon  the  order  book  of  said  court,  and 
made  a  part  of  the  decree.  In  the  case  of 
Brake  t.  Stewart,  88  Ind.  422~it  being  a  case 
where  tbe  defendant  was  not  served  with 
■nmmoDB,  and  did  not  personally  appear— 
the  Siqweme  Gonrt  aald:  "But  in  tbe  present 
case  the  complaint  shows  that  the  court  bad 
Jnrisdlctton  of  the  sabject-matter  of  the  fore- 
closure suit,  and  tbe  record  shows  that  tbe 
Judgment  was  In  accordance  with  the  relief 
demanded;  and  the  record  contains,  also,  tbe 
following  statement  at  tbe  end  of  tbe  judg- 
ment: 'And  it  is  agreed  by  tbe  parties  that 
^ecntfon  shall  not  Issue  herein  for  six 
months,  nnlesfl  ordered  by  said  EUsba  Stew- 
art' It  aivean  by  this  statement  that  the 
parties  were  In  comt,  recognizing  the  Talldity 
at  the  Judgment,  by  making  on  agre«nait  for 
«  stay  of  execution.  This  sufficiently  shows 
Jurisdiction  of  the  court  over  the  persona  of 
the  defendants.  It  shows  that  they  wore 
present  In  court  at  tbe  rendition  of  tbe  Judg- 
ment, and  agre^ng  to  Its  terms  with  the  pro- 
tIbo  fbr  a  stay  of  execntlon." 

Neither  the  power  nor  authority  of  D.  H. 
Colttlck  as  the  attorney  for  Axcbange  Ood- 
fr^  was  questioned,  and  his  appearance  for 
her  was  prima  facie  evidence  of  his  anthorl* 
ty  to  so  apiwar.  Castle  v.  Bell*  145  Ind.  11, 
44  N.  B.  Z  We  most  conclode  tlut  the  rec- 
ord of  the  Judgment  shows  i^>on  its  face  that 
the  court  had  Jurisdiction  of  the  defendant 
Ardiange  Godfrey;  and,  In  addition  to  tliis, 
the  evidence  Introduced  by  appellee  was  snf- 
fl<dent  upon  which  the  court  could  have  found 
that  the  said  Archaage  had  been  personally 
served  with  tbe  summons  to  appear  to  tbe  ac- 
tion. 

It  la  alao  cfHitended  by  counsel  for  appel- 
lants that  the  description  of  the  real  estate 
In  the  mortgage  and  decree  Is  so  defective  as 
to  render  the  Judgment  of  no  effect.  Tbe  de- 
Boriptlon  ot  tbe  real  estate  Is  clearly  suffi- 
cient The  sheriff  of  tbe  county  could  read- 
ily ascertain  tbe  parcel  of  real  estate  cHrdered 
to  he  sold  by  him,  and  the  surv^w  could 
easily  locate  it  This  being  true,  tbe  descrip- 
tion was  sufficient  under  the  decisions  of  our 
courts.  Collins  v.  Dresslar,  133  Ind.  292,  32 
N.  E.  888,  and  cases  cited;  Edens  v.  Miller, 
147  Ind.  211,  46  N.  E.  S26;  Stevens  v.  Flanna- 
£an,  131  Ind.  126.  30  N.  E.  898. 

We  have  carefully  examined  all  the  ques- 
tl<ms  raised  by  counsel  for  appellants  pre* 
•anted  the  record  in  this  case,  and  And  no 
f«versH}le  oxor.  Judgment  afflnned. 


(3!  Ipd.  App.  ttT) 

INDIANA  *  OHIO  LIVE  STOCK  VH9.  CO. 
V.' BENDER  at  al. 

(App^te  Court  of  Indiana,  DIvUoa  N«.  t. 
Jan.  28,  1S04.) 

BURBTIBS-DISCHARaS-PAILURB  TO  DISCLOSB 
■UBBZZLEUBNT  OF  AQENT— WAn^ 
OF  PBRFORHANGS. 

1.  One  who,  as  agwt  of  an  Insurance  com- 
pany, bad  been  guilty  of  embezzlement  was  ap- 
pointed agent  ot  a  new  company  formed  wlui 
tbe  same  stockholders  and  ofBcers,  and  it  took 
a  bond  for  faithful  performance  of  his  contract 
of  employment  witlMnt  giving  tbe  sureties  no- 
tice of  bis  embezslonent  of  vmch  it  had  knowl- 
edge, field  that  the  sureties  were  not  bound. 

2.  Sureties  on  tbe  bond  of  an  agent  for  faitb- 
fol  performance  of  his  contract,  which  provides 
that  collections  made  by  bira  shall  be  turned 
over  to  tbe  emplover  at  the  end  of  each  mouth, 
are  discharged,  ft  not  having  enforced  this, 
thongh  knowing  its  tonds  were  being  misap- 
pro^sted  by  bin. 

Appeal  from  Sopetlor  Court,  Marlon  Oonn- 
ty;  John  L.  HcMaster,  Judge. 

Action  by  the  Indiana  &  Ohio  Live  Stock 
Insurance  Company  against  Conrad  Bender 
and  ottiera.  Judgment  for  defendants,  and 
plaintiff  appeals.  Affirmed. 

Baker  &  Daniels  and  F.  F.  Mount  for  ap- 
pellant Daniel  Wait  Howe,  for  appellees. 

BOBT,  J.  Action  by  appellant  on  bond, 
Judgmoit  for  appellees.  Tbe  first  hve  as- 
signments of  error  are  based  upon  tbe  action 
of  the  trial  court  in  overruling  demurrers  to 
separate  paragraphs  of  appellees'  answer.  A 
fecial  finding  ot  facts  was  made,  and  con- 
clusions of  law  stated  thereon,  to  each  of 
which  conclusions  appellant  duly  excepted. 
The  questions  arising  upon  demurrer  to  the 
answers,  so  far  as  they  are  relevant  to  tbe 
facts,  are  presented  by  tbe  assignment  of  er- 
ror based  upon  the  conclusions  of  law,  and 
it  Is  therefore  unnecessary  to  consider  them 
as  made  npon  tbe  pleadings.  Woodward  v. 
•Mitchell,  140  Ind.  406-407.  39  N.  E.  437;  For- 
gy  V.  Harvey,.  161  Ind.  607,  61  N.  E.  1066; 
Smith  V.  Mfg.  Co..  148  Ind.  333.  46  N.  E.  1000. 

Tbe  facts  as  exhibited  by  tbe  findings  are: 
The  Indiana  Uve  Stock  Investment  Company 
was  organized  In  1888  under  the  law  of  the 
state,  for  the  purpose  of  Insuring  live  stock. 
In  1890  Solomon  Leapold  was  appointed  a 
local  agent  for  Marlon  county,  with  authori- 
ty to  take  and  forward  applications  for  in- 
surance to  the  company,  which,  if  it  approv- 
ed tbe  risks,  issued  and  mailed  policies  to 
him  for  delivery,  he  collecting  premiums 
thereon,  and  accounting  therefor  to  tbe  com- 
pany; receiving  for  his  services  27%  per  c«it 
of  such  premiums.  The  amount  of  premium 
was  charged  to  him  on  the  company's  books 
when  the  policy  was  forwarded,  and  be  was 
credited  with  the  commission  thereon.  Fur- 
ther credits  on  the  general  account  so  k^t 
were  made  when  he  paid  money  or  returned 
policies  for  canetilatloa.  'On  tbe  lat  of  «ach 
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month  a  statement  was  sent  to  him,  showing 
nil  cbSLrffes  and  credits  with  the  balance  due. 
On  March  10,  18&S,  the  appellant  company 
was  Incorporated,  beginning  business  May 
lat  Its  stockholders  were  identical  with  the 
Btocfcholders  of  the  stock  investment  compa- 
□7  above' referred  to,  both  as  to  persons  and 
amounts.  It  had  the  same  officers  and  em- 
ployes. Its  office  was  at  the  same  place,  and 
its  business  was  the  insurance  of  live  stock; 
Its  purpose  being  to  cover  the  same  field. 
For  convenience  the  prior  corporation  is  re- 
fen-ed  to  as  the  "Old  Company."  The  old 
company  ceased  writing  policies  the  last  day 
of  Apill  of  said  year,  but  continued  Its  organ- 
ization for  the  purpose  of  paying  losses  and 
winding  up  its  business.  The  appellant  did 
not  succeed  to  its  assets,  nor  assume  its  lla- 
blUtieB,  but  its  stockholders  withdrew  a  por- 
tion of  Its  assets  as  dividends,  and  applied 
the  same  to  the  payment  of  stock  In  the  ap- 
pellant company.  The  main  purpose  of  the 
change  being  to  take  advantage  of  legislation 
relative  to  such  business.  On  May  1,  1893, 
said  LeaiK>ld  was  appointed  agent  for  appel- 
lant, with  the  same  powers  and  duties  as  un- 
der the  old  company.  He  was  not  onder 
bond  to  the  old  company,  but  appellant  re* 
quired  from  him  a  bond  with  sureties  condl- 
tfoned  for  the  faitbfol  performance  of  his 
agreements  and  engagements  "in  the  foreg<h 
Ing  agreement."  The  bond  in  suit  was  at- 
tached to  an  agency  contract  between  appel- 
lant and  Leapold,  hereafter  referred  to.  B. 
M.  Brewer  was  adjuster  of  both  companies, 
his  duties  being  to  adjust  losses,  supervise 
agents,  and  see  that  they  faithfully  account- 
ed. The  bond  sued  upon  was  prepared  by 
Brewer,  and  handed  to  Leapold,  who  said  he 
would  have  it  signed  1^  sureties  who  were 
Anancially  good,  but  did  not  inform  Brewer 
who  any  of  the  persons  he  expected  to  get  as 
sureties  were.  The  instrument  was  made  by 
dlling  blanks  in  a  prlnted'form.  It  was  filled 
up  and  handed  to  Leapold  at  Indianapolis,* 
and  two  days  latw  received  by  Brewer  at  the 
same  city,  it  then  bearing  the  names  of  ap- 
pellees. Brewer  examined  the  tax  duplicate 
as  to  the  financial  standing  of  the  sureties, 
satisfied  himself  that  it  was  sufficient,  and 
deposited  the  instrument  in  the  defendant's 
hone  office  at  Crawfordsvllle,  It  accepting  the 
bond,  all  within  three  or  four  days  after  May 
1,  1893.  Neither  appellant  nor  any  of  Its  of- 
flcers  had  any  acquaintance  with  any  of  ap- 
pellees until  some  time  after  the  bond  was 
taken,  but  knew  that  all  of  them  resided  at 
Indianapolis.  No  communication  was  had 
with  any  of  appellees  on  May  1st,  or  for 
many  months  thereafter,  nor  did  such  officers 
see  any  of  appellees  during  such  period.  No 
one  acting  toe  the  company  knew  who  the 
sureties  were  to  be  until  Leapold  delivered 
the  bond;  and  appellant  did  not  directly  or 
Indirectly  request  any  of  them  to  sign  It,  but 
It  was  signed  by  them  at  Leapold's  request 
In  appellant's  absence.  The  only  dlrectioD 
given  by  Brewer  was  to  get  tbe  namei  of 


persons  who  were  good  financially.  Leapold 
entered  upon  the  employment  aC  appelant 
under  the  terms  of  the  contract  contained  in 
the  said  Instrument  on  May  1,  1893,  and  con- 
tinued therein  until  he  was  discharged  Au- 
gust 6,  1894.  The  appellees,  in  slgniug  said 
bond,  relied  upon  tbe  terms  of  the  agency 
contract  Included  therein.  When  Xjeapold 
was  appointed  agent  for  appellant  he  was  In- 
debted to  the  old  company,  on  aoceunt  of  his 
agency  for  It,  In  the  sum  of  ^,919.53.  as  ap- 
I>ellant  and  Its  officers  knew.   During  April, 

1893,  he  paid  nothing  to  appellant,  although 
the  net  premiums  with  which  he  was  charge- 
able amounted  to  $943.16  upon  126  polldes 
forwarded  to  him  upon  applicationa  received 
from  him.  Neither  Leapold  nor  appellant,  its 
officers  or  agents,  gave  appellees  notice  of  his 
indebtedness  to  the  old  company,  and  they 
had  no  notice  thereof  until  after  Leapold's 
death,  and  no  inquiry  was  made  by  th^ 
relative  thereto.  During  the  six  months  fol- 
lowing May  1,  1898.  appellant  delivered  500 
p(^eies  to  liSapold,  diarglng  therefor  upon 
its  books  and  in  Its  monthly  statements  to 
him  $5,661.94.  The  gross  premiums  thereon 
deducted  on  account  of  commission  and  other 
credits  left  $3,694.71  atUl  dne.  The  only  cash 
paid  by  him  during  snch  period  was  $KS,  paid 
In  August  During  the  same  period  he  re- 
mitted to  Henry  Naylor,  who  waa  bookkeeper 
for  both  corporatlcma,  $1,040  in  cash,  direct- 
ing that  the  sum  be  applied  on  his  Indebted* 
neas  to  the  old  company,  and  It  was  so  ap- 
plied. Naylor  did  not  know  from  what 
source  such  money  was  secured.  Leapold 
had  no  other  income  during  the  period  than 
that  derived  ftrom  his  agency  for  appellant; 
and  the  court  infers  that  tbe  amount  so  paid 
was  received  by  him  on  business  done  for  ap- 
pellant. On  February  1,  1894,  Leapold's  bal- 
ance to  the  old  company  was  $3,500,  for 
which  he  then  executed  his  note,  with  In- 
dorsers  other  than  appellees.  Such  note  Is 
unpaid,  and  probably  worthless.  Tbe  failure 
of  Leapold  to  pay  on  account  to  appellant  be- 
gan May  1,  1893,  and  continued  until  August 

1894.  Appellant's  system  of  bookkeeping  ex- 
hibited the  names  of  policy  hoId«^  the  serial 
number  ot  policies,  and  the  amount  of  pr^ 
mlums.  In  sending  money  Leapold  did  not 
designate  vfhat  particular  premium  It  repre* 
sented,  except  when  aent  In  connection  with 
a  canceled  policy.  At  the  close  of  each  month 
It  rendered  him  a  detailed  statement  of  his 
account,  showing  the  balance  due  and  all 
items  and  details  thereof.  The  gross  pre- 
miums on  policies  written  by  him  av»aged 
$10.87  on  each  policy,  and  the  net  premiums 
averaged  $7.8& 

Puring  the  six  months  following  May  1. 
1893,  appellant's  adjuster  had  frequent  In^ 
tervlews  with  Leapold,  urging  htm  to  pay 
the  balance  due.  In  some  of  the  first  biter> 
views  Leapold  claimed  that  many  of  tbe 
policies  sent  to  him  bad  not  been  dellvoed. 
and  that  be  bad  failed  to  make  coIlectioDa. 
NoTwnber  1»  1888.  tte  adjBstw  becaaw  man 
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preflslng,  and  InalBted  that  andellTered  pol- 
icies be  Beat  Id  and  credited.  Many  of  tbe 
persoDB  Insured  were  known  by  the  appel- 
lant to  be  solvent  business  men.  It  made  no 
Inquiry  of  any  of  them  as  to  the  payment  of 
premlnms  to  Iioapold,  nor  was  any  demand 
made  upon  him  to  exhibit  undelivered  poli- 
cies. When  Leapold  executed  the  $3,500  note 
he  admitted  that  he  had  converted  said 
amount  Afterward  the  adjuster  heard  of 
his  squandering  money  collected  in  drkik- 
ing,  and  probably  In  gambling,  and  reported 
such  Information'  to  appellant  Afterward, 
and  before  August  S,  1894,  the  adjuster  sev- 
eral times  threatened  Leapold  that,  unless 
the  indebtedness  was  reduced,  he  would  In- 
form the  sureties  of  It  Leapold  begged  him 
not  to  do  BO,  and  stated  that  if  be  did  be 
would  till  himself^  These  facts  were  report- 
ed to  appellant,  and  pursuant  to  the  request 
of  Leapold,  and  his  promise  to  pay  off  tbe 
Indebtedness  as  rapidly  as  he  could,  neither 
appellant  nor  Its  adjuster  communicated  the 
fact  of  each  indebtedness  to  appellees.  On 
August  6,  1894,  Leapold  admitted  tbe  con- 
version of  tbe  amount  chaii;ed  against  blm, 
and  was  discharged,  being  at  once  re-employ- 
ed. Jointly  with  his  son,  who  was  to  handle 
the  money.  On  November  22d  appellee 
Eabn  was  notified  by  appellant  of  the  amount 
of  said  Indebtedness.  Prior  thereto  he  had 
no  notice  thereof,  nor  was  any  notice  given 
to  the  other  appellees,  nor  did  they  have 
any  knowledge  of  the  indebtedness,  nor  that 
Lipoid  had  been  discharged  at  any  time  aft- 
er the  execution  of  the  bond,  until  after  Lea- 
pold's  death,  which  occurred  January  20, 
1S95.  No  monthly  settlement  was  bad  by  ap- 
pellant with  Leapold,  as  provided  by  tbe  con- 
tract 'Just  prior  to  his  discbarge  appellee 
Eabn  asked  to  be  released  from  furtber  lia- 
bility, and  thereupon  appellant  demanded  an 
accoontlng  from  Leapold,  who  paid  $250,  and 
admitted  that  the  rest  of  tbe  money  had 
been  used  for  his  own  purposes.  Appellees 
made  no  inquiry  at  tbe  time  relative  to  the 
state  of  his  accounts.  Appellant  knew  noth- 
ing about  the  financial  standing  of  Leapold 
prior  to  May  1,  1883,  and  relied  upon  the 
bond  In  suit.  He  was  Insolvent  at  all  times, 
and  left  no  estate.  He  bad  no  source  of  rev- 
enue except  the  Insurance  business  during 
the  entife  time  referred  to  herein.  The 
monthly  statements  rendered  after  May  1, 
1^3,  did  not  Include  the  old  account  or  bal- 
ance. Payment  of  the  amount  due  from  Lea- 
pold was  demanded  from  appellees  prior  to 
tbe  institution  of  this  action.  Such  sum  Is 
due  and  unpaid.  The  appellant  knew  Lea- 
pold was  a  defaulter  to  tbe  old  company 
when  the  bond  in  suit  was  executed.  It  also 
knew  that  be  was  a  defaulter  to  it  on  July 
1,  1893.  Hia  indebtedness  on  that  day 
umounted  to  $1,830.85.  Appellant  did  not 
discbarge  him,  nor  notify  the  sureties  of  his 
default  "and  the  court  finds  that  such  fail- 
ure •  •  *  was  an  act  of  bad  faith  on 
tbe  part  of  plaintiff  toward  said  defendants, 


and  was  a  fraud  on  tbeir  rights  as  sureties.** 
The  agency  contract  and  tbe  bond  in  soft 
must  be  considered  ai^d  construed  together. 
Williams  V.  Markland,  16  Ind.  App.  669-^71. 
44  N.  B.  S62;  Jenkins  v.  Phillips,  18  Ind. 
App.  562.  48  N.  B.  651.  The  terms  of  the 
bond  with  Leaiiold  and  appellees  were  as 
follows:  "In  consideration  of  the  foregoing 
appointment  of  Leapold  as  agent  *  *  * 
and  of  the  compensation  to  be  paid  said 
agent  under  the  foregoing  agreement  we  un- 
dertake and  agree  to  and  with  said  company 
that  said  Leapold  will  faithfully  and  fully  per- 
form all  engagements  and  agreements  in  the 
foregoing  agreement  •  •  *  and  hereby 
bind  ourselves  Jointly  and  severally  wltb  said 
agent  for  the  full  performance  of  all  said 
agreements."  This  contract  was  one  of 
suretyship,  and  not  of  guaranty.  Lumber 
Go.  V.  Klce^  23  Ind.  App.  586,  65  N.  E.  SC8; 
Wbeeler  v.  Bohrer,  21  lad.  App.  477,  62  N. 
E.  780;  Durand  v.  Rockwell,  23  Ind.  App.  13, 
64  N.  E.  771.  The  facts  found  show  that 
tbe  agent  at  the  time  of  tbe  execution  of  tbe 
bond  in  suit  was  guilty  of  embezzlement  as 
defined  by  statute.  Section  2022,  Bums'  Rev. 
8t  1901.  The  Intent  necessary  thereto  Is  in- 
ferable from  the  failure  to  pay  to  tbem  at  any 
time  either  the  funds  of  the  old  company  or 
appellant's  funds,  such  failure  being  consid- 
ered In  connection  with  the  cireumstaucea 
shown  and  statements  made  by  the  agent  rel- 
ative thereto.  His  conduct  as  agent  for  tbe 
old  company  cannot  in  view  of  the  peculiar 
facts  of  this  case,  be  disassociated  from  ap- 
pellant The  effect  of  tbe  defalcation  was 
not  different  than  it  would  be  had  there 
been  no  change  In  the  corporate  name  or 
organization.  Where  an  employfi  has  been 
guilty  of  criminal  conduct  or  conduct  Imply- 
ing moral  turpitude  In  the  employment  on 
account  of  which  a  bond  for  his  faithful  dis- 
cbaige  of  duty  Is  about  to  be  taken,  the  em- 
ployer and  obligee  having  knowledge  there- 
of, his  duty,  as  stated  by  the  Court  of  Ap- 
peals of  New  Jersey,  Is  "to  disclose  the  past 
malpractices  of  such  employ^  In  the  course 
of  tbe  business  to  which  the  guaranty  re- 
lates; and.  If  such  du.y  is  not  performed,  the 
Instrument  so  taken  is  ipso  facto  Invalid.  The 
continuance  of  an  agent  in  an  employment  Is 
an  act  so  expressive  of  trust  and  confidence 
that  It  is  tantamount  to  an  express  declara- 
tion to  that  effect;  and  hence  It  must  nnder 
usual  drcnmstances,  have  all  the  effect  of 
a  meditated  fraud.  If  tbe  person  so  retaining 
the  agent  can  be  permitted  to  disown  the  im-, 
plications  inevitably  arising  from  his  own 
conduct"  Sooy  v.  Stat^  39  N.  J.  Law,  135- 
147.  "The  bad  faith  in  withholding  from  tbe 
guarantor' such  Information,  so  material  to 
the  risk  assumed,  is  manifested  not  only  by 
tbe  fact  that  the  dishonest  character  of  the 
agent  was  peculiarly  within  the  knowledge 
of  the  principal;  but  the  holding  of  him  out 
as  a  person  entitled  to  confidence  by  continu- 
ing blm  in  tbe  service  was  equivalent  to  a 
declaration  that  tbe  principal  had  no  knowl- 
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edge  of  the  dlsbonesty  of  tlie  ag«it"  DUu- 
more  r.  TidbaU,  84  Oblo  St  411-118.  The 
doctrine  stated  Is  supported  by  the  followlnc 
among  maior  cases  that  coald  be  dted,  the 
facts  taiTolTod  being  In  line  with  those  In 
the  case  at  bar  and  the  reasoning  therein 
contained  cogent  Franklin  Bank  t.  Cooper, 
86  Ue.  179-196;  Ins.  Co.  Ghase^  72  Vt  179, 
47  AtL  826;  Oraves  t.  Bank,  78  Ky.  85,  19 
Am.  Rep.  60;  Smltb  Josselyn,  40  Oblo  St 
409;  Ins.  Go.  t.  Sahnon  (Snp.)  86  N.  T.  Snpp. 
880;  WUson  t.  Town  of  MontlcellOb  85  Ind. 
10-17.  The  proration  of  an  agency  codp 
tract  and  bond  and  Its  deUvery  for  the  pur- 
pose of  enabling  the  i^ient  to  procure  snre- 
tyshlp  of  such  pmons  as  be  might  be  able 
to  Induce  to  take  the  rlsl^  were  acts  affirma- 
Ure  In  naturew  and  were  calculated  to  ob- 
Bcoxe  the  facta  and  mislead  the  sureties,  who- 
erer  tiiey  might  bcw  Appellant's  taulgtence 
tbat  tt  did  not  know  who  was  to  s^  |he 
bond,  and  had  no  opptHrtunlty  to  communi- 
cate Its  Bpe^  Information  to  them,  cannot 
be  r^iarded.  It  is  neither  necessary  nor  com- 
petent in  view  of  the  findings,  to  consider 
tike  dnty  ot  the  employn,  where  ttm  facta, 
known  to  him,  and  reflecting  upon  the  Integ* 
rlty  of  his  employe,  fall  short  of  establishl^ 
criminality. 

A  farther  proposition  pertinent  to  the  tacts 
has  been  stated  by  the  Supreme  Court  as  fol- 
lows: *^bat  the  retention  in  service  of  <Hie 
whose  ctmdnct  and  fidelity  are  guarantied  by 
another,  after  knowledge  by  the  employer  of 
his  dlsbonesty,  or  defalcation,  or  other  mis- 
conduct whkii  renders  him  unfit  for  the 
plac^  without  dlsdoiring  tjie  fact  to  the 
guarantor,  is  such  a  fraud  upon  the  latter  as 
will  discharge  him  from  all  subsequent  Ua- 
bUlty,  is  weU  settled."  La  Bose  t.  Bank,  102 
Ind.  332-348,  1  M.  B.  805.  In  the  language 
of  Bleckley,  J.,  of  the  Supreme  Court  of 
Georgia:  "When  a  thief  Is  detected,  conlt- 
dence  ought  to  be  withdrawn,  at  least  nnta 
those  who  are  llfcely  to  be  injured  by  bis 
larcenies  have  been  warned.  To  persist  In 
supplying  bim  with  money  after  he  has  made 
up  bis  mind  to  steal,  and  you  know  it  Is 
contrary  to  sound  morality,  unless  yon  mean 
to  bear  the  loss  yours^"  Ballroad  t.  Gow, 
fiO  Ga.  685-604,  27  Am.  Bep.  408.  The  fol- 
lowing cases  sustain  the  propotAtlon  stated  In 
La  Bose  t.  Bank,  supra:  Insurance  Go.  t. 
Maria  J.  GBlIahan,  68  Minn.  277,  71  N.  W. 
261t  64  Am.  St  Bep.  470;  Insurance  Go.  t. 
Surety  Go.,  88  Gat  18,  28  Bac  842;  Iimuance 
Ca  T.  Watson,  76  Mlna  887-89%  78  N.  W. 
601,  77  Am.  St  Bq>.  667;  Boberts  t.  Dono- 
van, 70  Cat  108, 9  Fac.  18%  11  Bac.  699.  The 
liability  of  a  surety  Is,  as  has  oftoi  been  de- 
cided, strictly  limited  to  the  terms  of  the  con- 
tract-executed  by  him.  He  has  the  rlgbt  to 
stand  upon  the  precise  terma  ot  the  contract 
and  U  a  variation  is  made  without  his  con- 
sent It  la  fatal,  although  he  sustahia  no  In- 
jury thereby.  Post  v.  Losey,  111  Ind.  74,  12 
N.  E.  121,  60  Am.  Bep.  677;  Plow  Co.  T. 
Walmalffy.  Ito  InA  042. 11  N.  EL  232.  'Where 


die  contract  le  Cor  tbe  payment  of  mmiey  at 
a  stated  and  ddlnlte  time,  mere  Corbeaiance 
to  sue  when  the  debt  becomes  due  doee  not 
release  the  surety.  Klrby  r.  Stndebafcer,  15 
Ind.  45;  Barnes  t.  Mowry.  129  Ind.  568,  28 
N.  B.  680^  and  cases  cited;  UcKedknle  r. 
Ward,  68  N.  T.  641,  17  Am.  Bep.  281.  The 
agency  contract  tor  the  ptfformance  of 
which  appellees  became  suretieB  In  the  caae 
was  a  continuing  me.  Jenkins  t.  FhlUttM^ 
IS  .lad.  App.  562.  48  N.  B.  651;  McKecknle 
V.  Ward,  supra.  According  to  its  term%  "all 
ooUectiona  made  on  any  account  or  money 
received  from  any  source,  for  said  company 
by  said  agmt  during  any  monUi  shall  be  by 
him  promptly  paid  over  to  said  company  at 
the  end  thereot  and  all  moneys  so  ooUectod 
for  said  company  shall  be  held  by  said  Lea- 
pold,  and  be  and  remain  ^  money  ot  said 
company,  and  shall  be  held  by  said  Leapold 
In  a  fiduciary  capacity  (mly.**  The  findings 
allow  an  utter  disregard  of  this  part  of  the 
contract  pertiated  In  month  aftor  month  by 
appellant  when  It  knew  that  Its  funds  were 
being  mlBapproprlated  by  the  agent  The 
waiver  of  such  paymento  has  been  held  to  be 
a  d^rture  from  the  contract  to  secure  the 
performance  of  which  bond  was  given,  and 
therefore  to  discharge  the  sureties  on  such 
bond  from  UabUlty.  Flddlty.  et&t  Dewey 
(Minn.)  86  N.  W.  428,  64  L.  B,  A.  945;  Bur 
ley  T.  Hltt  64  Mo.  Jls9*  212;  Bapp  t.  laa. 
Oo.,  118  111.  88%  65  Am.  Betf.  «i7;  MoorlBon 
T.  AzDoa.  65  Minn.  821,  68  N.  W.  88;  Board 
T.  Bianham  (0.  G.)  67  Fed.  179;  ^ngg  t. 
Sbaln.  48  Gat  131. 

Each  of  the  three  propositions  stated  are 
applicable  to  the  facta  found,  and,  taken  col- 
lectively, it  Beans  to  be  reasonably  appareit 
that  appellant  ought  not  at  this  time  to 
quire  appellees  to  make  good  the  loai^  aDd 
that  the  condnrions  stated  by  the  trial  court 
were  not  incorrect 

It  Is  argued  to  support  of  the  asslgnmait 
of  error  based  upon  the  action  ot  the  court 
In  oTerrullng  the  motion  tat  a  new  trial  tbat 
thwe  was  no  evidence  to  support  the  flndlng 
that  appellant  had  knowledge  of  the  various 
delinquencies  of  the  agent  Such  flin^if>g»  are 
based  upon  Inferoices  drawn  by  the  court 
from  facts  proven,  and  it  cannot  be  said  tbat 
they  were  not  fair  Inf erencee. 

Judgment  affirmed. 


(S3  iDd.  App.  174) 

MBBOM  OIU.TBL  GO.  v.  PBABSON  at  sL' 

(Appellate  Court  of  Indiana,  DlvUflB  Nsb  1 

Jao.  28^  1904.) 

HIOHWATS  —  BSTABLISHMBNT  —  OBJBCTIOm 
—ISSUES— aOBMISSION  —  DESCRIPTION  —  BDR- 
OEN  OF  PROOF- APPEAL— PRXiSITHPTIOMa. 

1.  Where.  !□  procMdiogs  for  the  eetabBilh 
ment  of  a  fai^diway,  objector  moved  to  strike 
the  findiDC  and  report  of  viewera  that  the  pt^ 
posed  hisDway  would  be  of  public  utility,  «t&, 
and  from  an  order  establishing  the  hlsbway  ob- 
jector appealed,  and  in  the  circuit  coort  i*- 
newed  its  motion  to  strike  out  the  r^Mt  whfafc 
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motioti  wms  nEain  ovemiled,  whereupoii  it  filed 
an  BBSWcr,  which  deoied  only  the  public  utility 
of  the  propoeed  htghwaj,  the  refusal  of  the 
eocrt  to  aubmit  any  other  qneBtloa  than  that 
of  pablic  utility  wa»  proper. 

2.  A  report  of  Tiewers  in  highway  opening 
proceedings,  redtlng  that  the  highway  was  to 
be  30  feet  in  width,  and  was  to  commence  at  a 
I^ace  where  a  nublic  highway  iuteraects  the 
section  line  on  uie  west  side  of  the  N.  W.  % 
of  the  S.  W.  H  of  wctlon  21,  township  7 
raneo  10  W.,  running  thence  sooth  to  the  south- 
west comer  of  said  section  21,  joining  to  the 
pnbllc  highway  on  the  west  side  of  section  Hue 
of  section  2S,  township  and  range  aforesaid, 
was  not  defective  for  insufflclencr  of  descrip- 
tion. 

3.  Where  objectors  in  highway  opening  pro- 
ceedings claimed  that  the  description  In  the 
Tivwwf  report  was  written  after  the  report 
had  been  filed,  and  without  the  viewmv'  knowl- 
edge, and  that  the  report  was  insutScIeut  for 
want  of  a  description,  the  burden  was  on  the 
objectors  to  prore  snch  fact  Id  the  commlaslon- 
errf  court 

4.  Though  a  verified  motion  was  filed  In  the 
cirenit  court  to  strike  out  the  report  of  high- 
way Tiewers  for  want  of  a  sufficient  description 
of  the  highway,  and  alleged  that  the  description 
In  the  report  was  written  after  the  report  was 
filed,  wiUiout  the  viewers'  cttnsent,  an  order 
oTerroling  such  motion  wonid  be  presamed  cor- 
rect on  aweal  In  the  absence  of  a  bill  of  ex- 
ertions snowing  wtiat  erideiic*  wm  Introduced 
In  a  vport  of  tite  motioii. 

Appeal  from  Glzcolt  Oonrt  SoUiTaB  Coun- 
ty; Wm.  R.  NesUt,  Spedal  Jndga 

Proceedings  by  James  J.  Peanipn  and  oth- 
ers for  the  eatabUshment  of  a  highway  In 
which  the  Merom  Gravd  Oompany  filed  ob- 
jections. From  a  Judgment  In  favor  of  peti- 
tioners, objector  appeals.  Affirmed. 

Wm.  T.  Doutbltt  and  John  T.  &  WUl  H. 
Hays,  ftor  appellant  0.  D.  Hunt^  for  appel- 
lees. 


BOBY,  J.  Appellees  petitioned  the  board 
of  commissioners  of  SnlllTan  connty,  at  their 
Hay  term.  1801,  for  the  establishment  of  a 
highway  In  said  coonty.  Tlewats  were  ap- 
pointed, and  at  the  June  tum  reported  In 
favor  thereof.  Appellant  thereupon  objected 
to  the  report  for  these  reawms:  Flrs^  that  it 
"does  not  show  that  said  viewers  proceeded 
to  lay  out  and  mark  said  highway  ap<m  any 
gromid  anywhere";  second,  that  when  said 
r^ort  wu  filed  It  "contalniiad  no  description 
whatew,  bnt  tho  said  nport  has  bem  chan- 
ged 1^  some  one  In  the  ahsmee  ot  said  view- 
ers so  as  to  Include  a  description  which  was 
not  placed  there  by  said  viewers,  or  with 
tb^knowledgo  or  consent";  third,  that  "said 
pn^osed  highway  has  not  been  laid  oot  or 
maiked  upon  the  beat  ground  or  opcm  any 
ground."  This  objection  was  overrnled.  Ap- 
pellant thereupon  filed  a  remonstrance  ask- 
ing that  other  viewers  be  appointed,  but  stat- 
ing DO  grounds  of  remonstrance.  Reviewers 
were  i^H^lnted  as  aifeed,  and  ordered  to  re- 
port npon  ttau  Qiuatkm  of  pabUc  ntiltty.  Bach 
reiMvt  was  made,  finding  that  the  proposed 
highway  would  be  of  i^oblle  otUUy.  Vrom  an 
<nder  estebllifalng  it;  ai^idlant  appealed,  and 
In  the  dreuit  oonrt  renewed  Its  motion  to 


strike  out  the  report,  which  motion  tos 
again  overrnled.  It  then  filed  an  answer  de> 
nylng  the  pttbUc  ntUl^  of  the  proposed  high- 
way. The  Issne  was  submitted  to  a  Jury. 
Verdict  for  appellees.  Motions  for  a  venire 
de  novo  and  for  a  new  trial  were  overruled. 
Judgment  on  verdict 

The  court  refused  to  submit  to  the  Jury  the 
questiOQ  as  to  whether  the  highway  ijras 
laid  out  marked,  or  located  by  the  original 
viewers,  submitting  to  it  the  aingle  question 
of  public  utility.  In  the  case  of  Trlttlpo  v. 
Beaver,  15S  Ind.  65%  58  N.  B.  1034,  the  prac- 
tice upon  appeal  ftom  the  commissioners' 
to  the  circuit  court  was  reviewed,  and  a  clear 
and  definite  statement  of  the  practice  made. 
The  case  was  one  for  the  estabUshmHit  of 
a  drain,  but  Its  reason  makes  it  equally  au- 
thoritative In  the  pending  proceeding.  The 
petition,  the  report  of  the  viewers  and  re- 
vlewersr  are  considered  as  the  plaintiff's 
complaint;  the  remonstrance  as  the  defend- 
ant's answer;  and  snch  facts  as  are  not  con- 
troverted by  the  remonstrance  stand  admit- 
ted. The  Issue  made  by  this  remonHtrance 
went  only  to  public  utllttyt  and  the  court 
did  not  err  In  restricting  ttie  trial  to  such 
issue. 

The  third  assignment  of  error  Is  to  the  ef- 
fect that  the  court  erred  in  overruling  said 
motion  to  strike  out  said  report.  Treating 
this  report  as  a  part  of  the  complaint  the 
correctness  of  the  ruling  made  Is  presented. 
The  report  Is  in  i»art  as  follows:  "We  met 
as  directed  la  the  order  hereunto  attached 
and  made  a  part  hereof,  and,  after  being 
duly  qualified  as  appears  therein,  proceeded 
to  view  such  proposed  highway  in  the  man- 
ner as  by  tbe  law  prescribed,  which  by  routes 
and  bounds,  course  and  distance.  Is  as  fol- 
lows, to  wit:  The  said  proposed  highway  to 
be  thirty  (30)  feet  in  width,  and  otHumences 
at  the  place  where  a  public  highway  inter- 
sects the  section  line  on  the  west  slde.ot  tbe 
northwest  auartn  of  the  southwest  qnartw 
of  section  twen^-ime  ifti),  townsh^  seven 
(7)  north,  range  ten  (10)  west  running  thence 
south  to  tbe  southwest  corner  ot  said  sectimi 
twenty-one  01).  Joining  to  tiia  pnblle  high- 
way on  the  west  side  of  section  line  of  sec- 
tion tw«ity-elght  (28),  township  and  range 
aforesaid."  Tbe  desixiptlon  of  tbe  highway 
th^eln  contklned  Is  nffldent  Oan^btil  v. 
Fogg,  182  Ind.  1.  81  M.  B.  4U;  Uosaman  t. 
Forrest  27  Ind.  288. 

As  to  the  further  ground  that  such  descrip- 
tion was  written  in  tbe  m>ort  after  It  had 
be«i  filed,  and  without  the  knowledge  or 
consent  at  Uie  viewers^  it  need  only  be  said 
that  the  fact  involved  was  primarily  for  the 
board  and  for  the  court  Appellant  did  not 
so  Csr  aa  appears,  offer  any  proof  1^  afitda- 
vit  or  otherwise  in  the  commlasl  oners'  court 
aa  to  tbe  truth  ct  the  statament  which  de- 
volved iQKm  blm  to  pcova  Blemd  v.  Sbat' 
took,  388  Ind.  486,  88  N.  S.  877;  Denton  v. 
Thompson,  130  Ind.  446,  8S  N.  E.  264.  Its 
motion  filed  In  tbe  drcult  wns  mlfied,  but 
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and. 


In  the  abwoce  of  any  Ull  of  exc^tloDs  sbow- 
Ing  what  evidence  was  presented,  the  pre- 
■omptlon  must  be  In  favor  of  the  correctneM 
of  the  mllag. 
Judgment  affirmed. 


(32  lad.  App.  281) 

WATSON  V.  ^DAMS.  .  ^ 

(Appellate  Court  of  lodlBoa,  Dlvldon  No,  2. 
Jao.  26.  1904.) 

CUTTING  TIMBER— PAROL  LICENSB-<30NSID- 
BBATUm  —  PERVORHANCB  —  RKVOCATION  — 
TIUB  — FCHtFUTURB  —  PLEASIMO  ~  AMEND- 
HSNT. 

1.  A  .parol  license  to  cat  timber  on  the  lands 
of  aootfier  which  had  been  acted  oa,  and  grant- 
ed on  a  consideratioD  which  has  been  perform- 
ed by  the  lioenaee*  could  not  be  revoked  for 
the  latter'a  failure  to  remove  the  timber  wlUiin 
the  time  limited,  where  there  was  do  provisioa 
in  the  contract  forfeiting  the  timber  on  the 
expiration  of  the  time,  and  the  laudowner  did 
not  notUr  the  licensee,  prior  to  the  expiration 
thereof,  that  time  was  of  the  essence  of  the 
contract 

2.  Id  a  snit  to  reetrain  the  cutting  of  timber 
on  plaintiffs  land,  defendant  could  not  prove 
a  license  in  justificatioD  under  a  general  de- 
nial. 

3.  Where,  In  a  suit  to  restrain  defendant 
from  cutting  timber  on  plaintiff's  land,  plaintiS 
testified  to  the  granting  oC  a  parol  license  to 
defendant,  under  which  the  latter  was  entitled 
to  remove  the  timber  notwitbstaDding  the  fact 
that  the  time  fixed  therefor  had  expired,  de- 
fendant was  entitled,  before  the  examination  of 
the  witnesses  was  concluded,  to  amend  his  an- 
swer, coDsistlog  of  a  geueral  denial,  b;  setting 
np  the  license  and  claiming  tbe  rignt  to  re- 
move the  timber  thereunder. 

Appeal  from  Circuit  Gonrt,  Olark  Oounty: 
James  K.  Mandi»  Judge. 

Suit  by  Samuel  F.  Adams  against  David 
Watson.  From  a  decree  in  fiivor  of  plaintiff, 
defendant  appeals.  Revwsed. 

George  H.  Voigt  and  John  W.  Baldwin,  for 
appellant  B.  C  Hughes  and  M.  Z.  Stamurd, 
for  appellee^ 

GOM8TOCK,  J.  Samuel  F.  Adams,  the  ap- 
pellee, sought  to  enjoin  David  Watson,  the 
appellant,  from  cutting  growing  timber  on 
tbe  lands  of  appellee.  Upon  tbe  filing  of  ap- 
pellee's complaint,  a  temporary  restraining 
order  was  Issued.  The  complaint  alleges  that 
appellee  Is  tbe  owner  of  a  tract  of  land  con- 
taining 75  acres,  and  that  appellant  wrong- 
folly,  and  without  license  or  consent  of  ap> 
pellee,  entered  upon  tbe  land  and  was  cut- 
ting and  removing  growing  timber,  which 
would  permanently  injure  the  real  estate, 
and  for  whicb  appellee  could  not  be  compen- 
sated In  damages.  Tbe  complaint  asks  for  a 
temporary  restraining  order  and  a  perpetual 
Injunction  upon  a  final  bearing.  Issue  was 
Joined  upon  tbe  general  denial.  Tbe  court 
found  for  tbe  appellee,  and  entered  an  order 
and  Judgment  perpetually  enjoining  appel- 
lant from  cutting  and  removing  tbe  timber. 

Appellant  assigns  errors  of  the  court:  (1) 
In  overruling  tbe  demurrer  to  tbe  complaint. 
C!)  In  refusing  appellant  leave  to  file  a  second 


paragraph  of  answer.  In  overruling  ap- 
pellant's motion  for  a  new  trial. 

Tbe  motion  for  a  new  trial  assigns  tbe  fol- 
lowing grounds:  (1)  Tbe  decision  of  tbe  court 
is  not  sustained  by  sufficlmt  evidence.  (2) 
Tbe  decision  of  tbe  court  is  contrary  to  law. 

(3)  Tbe  court  erred  in  refusing  appeUant 
leave  to  file  a  second  paragraph  of  answer. 

(4)  Irregularity  in  tbe  proceedings  In  this: 
that  appellee's  att<«ieys,  in  violation  of  the 
order  of  court,  failed  to  give  appellant's  at- 
torneys a  copy  of  their  brief. 

Tbe  following  is  substantially  a  statement 
of  the  facts:  In  December,  1888,  at  tbe  time 
tbe  contract  was  made,  tbe  appellee,  Adams, 
was  tbe  owner  of  the  tract  of  real  estate  de- 
scribed In  the  complaint  On  this  tract  of 
land  there  was  about  12  acres  of  rough  tim- 
ber. In  December,  1898,  Adams,  desiring  to 
clear  out  tbe  land,  orally  agreed  to  sell  said 
timber  to  tbe  appellant  Watson,  for  the  sum 
of  f50.  Watson  was  to  have  all  the  tlm6er, 
except  such  of  tbe  tops  of  tbe  trees  as  Adams 
might  desire  for  wood.  And  It  was  agreed 
that  Watson  was  to  cut  and  remove  tbe  tim- 
ber within  one  year  from  the  date  of  tbe  con- 
tract which,  as  stated,  was  DecMubw,  1898. 
The  contract  was  in  parol.  Concurrent  with 
tbe  transaction  for  tbe  sale  of  tbe  timber, 
Watson  made  a  contract  witb  Adams  to  fur- 
nish the  lattar  with  lumber  to  build  a  bam, 
at  tbe  agreed  price  of  $8.50  per  thousand 
feet  and  Adams  agreed  to  accept  tbe  equiva- 
lent of  tbe  $50  for  tbe  timber  in  lumber  at 
the  price  stated.  Tbe  lumber  was  furnished, 
over  two-thirds  of  which  Watson  obtained 
from  the  12-acre  tract  nnd  settlement  made. 
In  settlement  for  the  lumber  tbe  (SO  was  tak- 
en in  consideration,  and  Adams  gave  Watson 
two  mules  and  paid  htm  $90  in  cash.  This 
closed  tbe  transaction,  except  that  Wataon 
bad  until  the  end  of  the  contract  year  to 
remove  the  remnant  which  was  less  than 
one-third  ot  the  growing  timber  <m  the  $50 
tract  The  time  limit  on  tbe  contract  for 
the  sale  of  the  trees  exphred  In  Decembo-, 
1899.  In  June,  1900,  Watson  entered  upon 
appellee's  premises,  and  began  to  cut  and  re- 
move a  part  of  said  remnant  of  timber.  Ap- 
pellee then  forbade  his  cutting  and  removing 
said  timbw  and  entering  said  premises.  On 
tbe  2Ttb  day  of  August  1900,  tbe  appellant 
again  entered  and  began  to  cut  tbe  timber, 
and  this  action  was  brooght  to  enjoin  him. 

That  a  contract  for  tbe  sale  of  growing 
timber  Is  a  contract  for  tbe  sale  of  an  Inter- 
est in  land,  and  must  be  in  writing  In  or&a 
to  bind  either  party;  that  standing  trees 
may  be  the  subject  of  a  sale  so  as  to  give  tbe 
purchaser  a  license  to  go  upon  the  land  to 
cut  and  remove  them— are  pr(^>ositionB  not 
controverted  in  tbe  appeal.  It  la  dalmed, 
however,  by  appellee  that  such  license  ta 
revocable  at  tbe  pleasure  of  the  vendor  at 
any  time  before  it  is  acted  upon  by  tbe  voi- 
dee,  citing  Hostetter  v.  Auman,  119  Ind.  7. 
20  N.  B.  606;  Owens  t.  Lewis,  46  Ind.  48!^ 
fiU,  ID  Am.  Sep.  29S;  Terrell  t.  Fniter,  IS 
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lod.  475;  CtxA  t.  Peters  Box  Oo.,  S7  Ind. 
631;  Spacy  t.  Evans,  152  Ind.  4S1,  432,  62 
N.  £.  tiO&r  Hodgklns  r.  Farrlngton  (Maaa.) 
22  N.  B.  73.  5  L.  R.  A.  20&-212,  IS  Am.  St 
Rep.  168;  Plfer  t.  Brown  (W.  Va,)  27  S.  a 
3i39,  49  L.  R.  A.  497,  500,  503,  526;  Broley  t. 
Garvin  (Wis.)  81  N.  W.  1038,  48  L.  R.  A.  889, 
MO;  IS  A.  &  B.  of  Law,  pp.  114(^1142.  Tbe 
cases  cited  do  not  hold  that  the  license  may 
be  revoked  when  It  has  been  acted  upon  and 
the  consideration  for  which  has  been  per- 
formed, nor  whether  part  performance  of 
the  contract  takes  the  sale  of  the  timber  out 
of  the  operation  of  the  statute  of  frauds. 
Tbe  following  cases  hold  that  a  parol  li- 
cense to  cut  timber  upon  the  lands  (rf  an- 
other which  has  been  acted  upon  and  which 
is  granted  upon  a  consideration  that  has 
been  performed  cannot  be  revoked.  Miller 
V.  State,  39  Ind.  267;  Measlck  v.  Midland, 
etc.,  Co.,  128  Ind.  81,  27  N.  E.  419;  Buchanan 
V.  Logansport,  etc.,  Co.,  71  Ind.  265;  Lane  v. 
Miller,  27  Ind.  534;  Saucer  t.  Keller,  129 
ind.  475,  28  N.  BL  1117;  Buck  v.  Foster,  147 
Ind.  530.  46  N.  XI  920,  62  Am.  St.  Rep.  427. 

Appellee  contends  that  under  the  contract 
there  was  a  time  limit  given  for  tbe  removal 
of  title  trees,  and  after  Its  expiration  appel- 
lant had  no  right  to  enter  upon  his  land. 
Upon  tbe  question  of  the  right  of  tbe  Ytai- 
dee  to  cnt  timber  after  the  expiration  of  the 
limit  where  tbe  contract  does  not  provide 
for  a  forfeiture,  the  decisions  of  the  courts 
of  other  states  are  not  In  harmony.  Tbe  fol 
lowing  hold  that  the  right  ceases  with  the 
expiration  of  tha  time  limit:  Pease  v.  Gib- 
son, G  Me.  84;  Howard  v.  Uneola,  13  Me. 
123;  Saltonstall  v.  Little,  90  Pa.  423,  35  Am. 
Rep.  683;  Utley  v.  Wilcox  Lumber  Co.,  69 
Mich.  263,  26  N.  W.  488;  Gamble  v.  Gates* 
92  Mich.  510,  62  N.  W.  941;  Macomber  v. 
Detroit  &  Co.  (Mich.)  66  N.  W.  376,  32  L.  R. 
A.  102.  62  Am.  St.  Rep.  713.  In  Irons  v. 
Webb,  32  Am.  Rep.  193,  It  was  held  tbe  oth- 
er way.  In  Jones  v.  Bobbins,  29  Me.  351,  1 
Am.  Rep.  593,  In  a  bond  to  convey  land  upon 
the  payment  of  a  note,  time  was  held  not  to 
be  of  the  essence  of  the  contract,  unless  the 
parties  have  expressly  agreed  that  It  shall  be 
so  regarded.  In  Halstead  v.  Jessup,  150  Ind. 
ae,  49  N.  B.  821,  a  case  In  which,  la  a  con- 
tract of  sale,  the  purchaser  of  timber  was 
given  four  years  within  wtiich  to  remove  tbe 
same.  It  is  expressly  held  that  the  purchaser 
did  not  forfeit  hla  right  to  remove  the  tim- 
ber after  tbe  four  years,  in  tbe  absence  of  a 
Forfeiture  clause.  In  tbe  course  of  the  opin- 
ion the  court  say,  at  page  87,  150  Ind.,  and 
page  822,  49  N.  E.:  "If,  by  delay  in  takhig 
tbe  timber  after  tbe  i>eriod  named,  damage 
sUould  occur  to  tbe  owner  of  the  land,  it 
could  not  be  Questioned  that  such  damage 
rould  be  recovered.  But  It  would  be  mani- 
lostly  unjust  that  mere  delay  should  forfeit 
iioth  the  tippellant's  money  and  his  timber, 
niid  tliut  tbe  appellee  should  become  tbeown- 
or  of  the  timber  upon  the  strength  of  an 
implied  forfeitnre." 


There  is  a  conflict  In  the  evidence  as  to 
whether  there  was  or  was  not  a  time  limit 
to  tbe  contract.  Tbe  trial  court  passed  upon 
that  conflict  But  whether  there  was  or 
was  not  such  limit,  in  tbe  absence  of  a  for^ 
felture  clause  such  limit  would  not  conclude 
appellant's  right  Did  tbe  expiration  of  the 
time  work  a  forfeiture?  There  waa  no  pro- 
vision in  the  contract  forfeiting  tbe  timber 
upon  the  expiration  of  the  time  given  for 
Its  removal,  and  we  think  tbe  question  should 
therefore  be  answered  In  the  negative.  Ap- 
pellant dtee  from  2  Beaoh  on  Modem  Law 
of  Contracts,  p.  673.  as  fbllows:  "The  par- 
ties to  a  contract  may  by  Its  terms  make  tbe 
time  of  performance  essentially  Important 
and  its  observance  In  that  respect  requisite 
to  relief,  and,  when  that  Is  not  so,  either  of 
the  parties  to  the  contract  may.  by  a  rea- 
sonable notice  to  tbe  other  party  for  that 
purpose,  render  the  time  of  performance  as 
of  the  essence  of  the  contract,  and  avail 
himself  of-  forfeiture  on  default"  It  ap- 
pears in  tbe  case  at  bar  that  appellee  did 
not  before  tbe  expiration  of  the  time,  notify 
appellant  that  time  was  of  tbe  essence  of  tbe 
contract  Appellee  testified  that  in  the  month 
of  December,  1898,  he  ^tered  into  a  parol 
contract  with  appellant  by  which  he  sold 
and  bartered  to  him  the  timber  mentioned  In 
ttie  complain^  and  that  he  gave  appellant 
license  to  cut  and  remove  the  same.  He  fur- 
ther testified  that  appellant  had  fully  per- 
formed his  part  of  the  contract  which  con- 
slste£  In  cutting  a  barn  pattern  for  appel- 
lee, a  part  of  which  was  cut  from  his  land, 
that  he  permitted  appellant  to  go  upon  his 
land  and  cut  the  timber  for  the  bam  pat- 
tern and  received  it  and  that  he  made  the 
cash  payment  required  by  the  contract  and 
delivered  to  appellant  the  span  of  mules  in 
part  payment  for  the  barn  pattern.  During 
tbe  fiu-ther  progress  of  tbe  examination  of 
the  witnesses,  appellant  tendered,  to  the  court 
and  asked  leave  to  file  a  second  paragraph  of 
answer  setting  forth  the  facts  to  which  ap- 
pellee bad  testified  In  his  own  behalf,  as 
showing  that  appellee  had  given  him  license 
to  cut  and  remove  the  timber.  Tbe  court 
refused  to  permit  appellant  to  file  tbe  plead- 
ing offered.  To  this  ruling  exception  was 
taken  by  special  bill  of  exceptions.  Tbe 
proposition  ttiat  a  license  cannot  be  given  In 
evidence  under  the  general  denial  Is  so  firm- 
ly settled  as  to  need  no  citation  of  author- 
ity to  sustain  tL  Bolts  v.  Smith,  3  Ind.  App. 
43.  29  N.  S.  165;  Chase  v.  Long,  44  Ind.  427; 
Snowden  v.  Wllas,  I9  Ind.  10,  81  Am.  Dec. 
370.  In  the  case  at  bar  evidence  of  tbe  trans- 
action and  the  license  bad  been  Introduced 
by  both  parties  to  tbe  action,  without  objec- 
tion. As  held  in  numerous  cases,  tbe  filing 
of  additional  pleadings  Is  largely  within  the 
discretion  of  tbe  trial  court  But  when  the 
Justice  of  the  case  clearly  requires  that  leave 
should  be  granted,  it  Is  error  to  refuse.  Rail- 
road V.  Jones,  103  Ind.  386,  0  N.  EL  8;  Fargo 
&  Co.  T.  Cutshaw,  12  Ind.  App.  392.  39  X. 
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B.  582.  Tha  addltioDal  pangnpb  of  an- 
rtrer  cwaM  not  bave  prejudiced  tbe  rtghta  of 
app^lee.  But  U  it  had  been  to  the  disad- 
Tantase  of  appellee^  the  court  would  doubt- 
less, upon  proper  application,  bare  set  aside 
ttie  Bnbmlsslon,  and  continued  tbe  cause  at 
appeUant's  costs.  As  said  In  Obicago,  etc., 
B.  B.  Ca  T.  Jones,  supra,  "In  a  matter  In- 
TolTlng  80  much  of  what  Is  usually  regarded 
as  tbe  exarcise  of  a  merely  discretionary 
power,  we  come  to  a  conclusion  different 
from  that  reached  by  tbe  circuit  court,  with 
much  hesitation  and  reluctance";  but  we 
hold  that  appellant  ought  to  have  been  al- 
lowed to  flle  the  additional  paragraph  of  an- 
swer. Tbe  appellant  should  not,  under  the 
facts  disclosed,  be  denied  tbe  right  to  remove 
tbe  remaining  portion  of  tbe  timber,  unless 
It  Is  made  dearly  to  ai^ear  that  be  has  for^ 
felted  that  right 

Judgment  reversed, .  with  instructions  to 
permit  appellant  to  file  additional  paragraph 
of  answer,  and  other  proceedings  not  looon- 
■istmt  with  this  oplnlim. 


(33  Ind.  App.  U2) 

WBIL  et  aL  v.  STOND  at  aL* 

(Appellate  Court  of  lodlana.  Division  No.  1. 

Jan.  29.  1904.) 

SALES-SEVICRABLB  CONTRAOT-BRBAGH-Ra- 
8CISSI0N— DAllAaiS— UARK]^  VALUB-^VX- 
DBNCE  —  NEW  TRIAL  —  JDRT  —  VBRDIdV-UC- 
PBULCHMSNT. 

1.  Wbwe  a  coDtract  for  the  sale  of  sbins  set 
«nt  aereral  distiiict  items  to  be  delivered,  and 
the  price  of  each  to  be  paid,  the  contract  was 
severable  so  as  to  entitle  the  buyer  to  resdod 
the  contract  for  fraud  as  to  part  of  the  items 
and  recover  the  price  paid  therefor. 

2.  Wh«e  a  contract  for  the  sale  of  sklofl 
fixed  the  prices  C.  o.  b.  Ft.  Wayne,  Ind.,  to  be 
paid  90  per  cent,  by  draft  and  the  balance  on 
receipt  of  stock,  subject  to  buyer's  inspectioD, 
and  count,  though  tbe  title  to  the  property  pass- 
ed to  the  buyer  on  sbipmest  from  Ft.  Wayne, 
it  was  subject  to  his  right  to  reject  the  goods 
for  noncompliance  with  the  contract  on  exam- 
luatioo  and  delivery  in  Boston. 

3.  In  an  action  to  recov^  money  paid  on  re- 
sdsBion  of  a  sale  for  fraud,  evidence  as  to  the 
market  value  of  the  goods  at  the  time  and 
place  of  delivery  was  immaterial. 

4.  Affidavits  of  Jurors  that  members  of  the 
panel  made  ctHnmoitB  on  the  fact  that  defend- 
ants were  Jews,  and  unworthy  of  belief,  and 
that  one  of  defendants'  witnesses  had  attempted 
to  defraud  an  insurance  company  by  bnrning 
his  own  property,  were  iDadmisaible  to  impeach 
their  verdict  in  favor  of  plaiatiS. 

Appeal  from  Circuit  Court,  Allen  County; 
C.  W.  Watklns,  Special  Judge. 

Action  by  Albert  H.  Stone  and  another 
against  Isaac  Well  and  another.  From  a 
judgmoit  in  favot  of  plalntlfffl^  defendants 
appeaL  Afilrmed. 

Barrett  &  Morris  and  BUlott.  Blllott  ft  Lit- 
tletOD,  foir  appellants.  T.  B.  EIIIscki,  for  ap- 
pellees. 

HBNLBT,  O.  J.  Appdlees  In  this  case  te- 
corered  a  judgment  against  appellants  grow- 

f  1.  Am  SRl«a,  TOL  48.  Cent.  Dls-  II  111.  171. 
•RdiflsriBg  denied.    Transfer  to  Supreme  Court 


Ing  out  of  tbe  alleged  violation  of  a  certabi 
written  contract  Tbe  material  averments  of 
the  second  paragraph  of  the  complaint  up- 
on which  the  cause  was  tried,  are  that  ap- 
pelleea  are  i>artners,  doing  business  in  the 
cities  of  Boston  and  New  York,  and  engag- 
ed in  buying  and  selling  different  kinds  of 
skins,  and  that  appellants  are  likewise  en- 
gaged in  the  same  business  in  the  city  of  Ft 
Wayne;  that  in  tbe  month  of  Marcb,  1898, 
appellees  were  Informed  by  appellants  that 
they  bad  an  extra  fine  lot  of  sheepskins  wbldi 
they  desired  to  sell,  and  pursuant  to  such  ne- 
tice  one  of  appellees  called  on  appellants  at 
their  place  of  business  in  Ft  Wayne,  and  ap- 
pellees' representative  went  with  app^lants 
to  where  the  sheepskins  were  stwed,  and 
found  such  skins  done  iq>  In  large  parages 
of  a  dozen  or  more,  containing  about  700  dos- 
en,  all  different  grades  and  quality;  that  ap- 
pellants exhibited  samples  of  tbe  vartoos 
skins  to  appellees*  agent  bloA.  then  and  there 
represented  that  all  the  skins  proposed  to  be 
sold  were  what  are  known  to  the  trade  as 
*^eker*s  skins"  and  "fine  packw's  skins"; 
that  tbe  term  "packer's  skln^'  is  nsed  to 
designate  skins  removed  from  animals  in 
large  slaughter  bouses,  and  are  free  de- 
fects, and  are  cleaner  and  better  cured,  and 
can  be  worked  Into  better  leather,  than  the 
skins  which  were  known  as  "country  skins." 
It  Is  further  averred  that  appellees  and  ap 
pellants  entered  Into  a  contract  a  copy  of 
which  contract  Is  made  a  part  of  tbe  com- 
plaint by  which  appellants  agreed  to  pnq>ei^ 
ly  pack  and  ship  tbe  skins  to  Boston,  and 
stating  the  price  which  appellees  were  to  pay 
for  tbem;  that  while  the  negottatlons  were  in 
progress  It  was  discovered  that  there  were 
not  enough  sheep  skins  to  make  a  car  load, 
and  that  thereupon  appellants  repreaented 
that  tbey  had  about  l&O  dosen  "A  or  No.  1" 
hogflkins,  and  about  the  same  quantity  of  **B 
or  No.  2"  bogskins,  which  were  In  process  of 
tanning,  and  would  soon  be  ready  for  d^v- 
ery;  that  such  hogsklns  were  in  large  vats, 
covered  with  liquor,  or  plied  on.  the  floor  un- 
dergoing the  process  of  being  prepared  for 
the  market;  that  the  bogskins  wore  in  sodi 
condition  that  appellees  could  not  make  an 
examination  of  them,  and.  In  order  that  ap- 
pellees might  know  the  character  of  the  bog- 
skins, appellants  exhibited  to  th^  several 
samples;  that  the  aklna  so  exhibited  were 
large,  perfect  skins,  sucb  as  are  known  to  the 
trade  as  "A  or  No.  1  Skins";  that  appellants 
agreed  to  prepare  tbe  hogsUns  so  that  thej 
would  conform  in  ctiaracter  to  the  samples 
exhibited,  and  appellees  agreed  to  buy  and 
j»ay  therefcv  at  the  rate  of  96.50  per  dosen 
for  No.  1  skins  and  $3.00  per  dosen  for  Na 
2  skins;  that  appellants  accepted  said  offer, 
and  agreed  to  grade,  pack,  and  ship  the  aklm 
to  Boston,  subject  to  appellees'  Inspection  and 
count  It  Is  further  averred  that  under  such 
contract  various  skins  were  shiroed  to  ap- 
pellees at  Boston,  and  that  before  the  same 
were  received  and  examined  appellees  bon- 
doiied. 
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wed  appenanta*  draft  of  1^812.44;  fliat  a 
tew  daya  after  the  rec^t  of  tbe  draft,  iip<m 
examination  of  tbe  cooda  ablpped,  they  wera 
fonnd  to  be  defecttre,  and  not  according  to 
Mznple,  and  therenpoa  appelleea  offered  to  re- 
turn all  the  property  ao  dilptnd.  bnt  appel- 
lanta  refused  to  accept  or  permit  the  xetnm 
of  the  goods.  It  la  further  alleged  that  tbe 
dipped  aklna  wn«  ao  pa^ed  Ibat  tbe  Im- 
mediate dlseorery  of  Oie  defeeta  vas  Impoa- 
alble^  and  tbat  upon  InTestlgatlon  afterward 
It  was  discovered  tbat  anieUsnta  bad  atnfled 
tbe  Interior  of  the  caaka  In  which  the  aklna 
were  shipped  with  Inferior  sheepsktna,  not 
conforming  to  the  samples  shown  ai>pelleea, 
nor  to  tbe  qnalltj  d^gnated  In  the  ctmtract; 
that  the  mon^  advanced  to  appeDants  b7  the 
payment  of  tbe  draft  aforesaid  was  proeored 
by  tbe  tnaSt  decdt,  and  misconduct  of  ap-- 
pellanta.  It  Is  further  averred  tbat  the  hog- 
sUus  shipped  wm  not  sufficiently  cored  tat 
their  prcipa  preservation;  that  they  were  not 
of  tbe  qnallty  purchased  or  designated  in  the 
contract:  Ibat  appellees  refused  to  accept 
them,  ai^  immediately  notified  appellants  of 
such  fact,  and  demanded  the  i^yment  itf 
the  mon^  advanced  to  0iem  ujwn  that  ac- 
count; tbat  the  hogsktns  were  at  once  re- 
riilpped  to  appellants,  and  appellanta  refused 
to  receive  them;  that  the  represratatlona 
made  by  appetlanto  to  rcffard  to  tbe  quality  of 
tbe  ddna  propoeed  to  be  shipped  wen  falaely 
and  fraudulently  made^  and  that  appellants 
knew,  when  such  repreeentatUma  were  madOb 
tbat  Uie  same  were  false.  It  Is  also  abown 
by  the  complaint  tiiat  appellees  retolned  the 
she^Mklns  and  sold  them.  Tbe  following  la 
a  copy  of  Ibe  contract  between  appellante 
and  appellees,  out  of  which  this  controveny 
arose; 

lieatn.  Stone,  Tlmlon  it  Co.,  New  Teik 
City— Gentlemea>-We  off«  you  as  follows: 
Tbe  quantities  are  approzlmato  to  be  more  or 
leas,  all  F.  O.  B.  Ft  Wayne,  Ind.  6  to  10 
dos.  XXXX  she^  at  96.00  per  dos.  26  to 
35  doa.  XXX  sheep  at  9^26  pw  doz.  26  doa. 
XX  theep  at  98.90  per  doz.  7S  to  100  X 
she^  at  $8.00  per  doa.  20  to  90  doz.  Na  1 
sbe^  at  ^76  per  dos.  160  to  176  doa.  XXX 
RllAy  sheep  at  92.87%  per  doz:  16  to  25 
dos.  XX  BIbby  sheep  at  91>75  per  doc  6  to 
10  dos.  XXX  BUttd  Blbby  sheep  at  |3.00  per 
doz.  6  to  10  dos.  Broken  Grain  Sheep  at 
94.00  per  dos.  40  to  00  doz.  call  sheep  at 
91.26  per  doz.  10  to  10  XX  lambs  at  93.26 
per  doz.  10  to  20  doa.  X  lambs  at  ^ZSO  per 
doe.  00  to  75  dos.  No.  1  Iambs  at  92.37%  per 
doa.  SO  to  DO  doa.  No.  2  lambs  at  91<90  vet 
doa.  TO  to  100  doa.  Rlbby  lambs  at  91-CB2% 
doa.  40  to  60  doa.  cull  lambs  at  GOc  per 
doa.  125  to  160  doa.  A  Hog  SUns  at  96.S0 
per  doa.  125  to  190  B  Hog  Skins  at  93.00 
per  doz.  Shlpmoit  to  be  made  to  Boaton, 
Mass.,  Invoice  and  B/L  to  be  aent  to  4  War- 
ren St,  Mew  YeA  Olty.  Terma,  draft  for  90 
per  cent,  balauee  to  be  rranltted  upon  recdpt 
of  the  atofft.  Tonra  truly,  Tbe  Ft  Wayne 
Sbea^Un  &  Wool  Go.    A.  Well.  Pres.  Ac- 


cepted: StOMh  Tlmlow  A  Go.  Per  A.  H. 
Stone." 

Appellant^  demurrer  to  the  complaint  was 
OTermled,  and  ttie  cause  put  at  lasue  by  ap- 
pellanta' gNural  dralftl  to  tbe  complaint 
There  was  a  txial  by  Joiy,  and  a  verdict  and 
Judgment  to  favor  of  appellees  In  tbe  sum  of 
91,18SJt5.  With  the  general  verdict  the  jury 
returned  answws  to  toterrogatorles.  The  er- 
lOTfi  assi^ed  and  discussed  relate  to  the  ac- 
tion of  the  trial  court  to  overruling  appel- 
lants* demurror  to  the  comjdsto^  to  ovmrul- 
tog  their  motion  for  a  new  trial,  and  In  ov»- 
mllng  their  motion  for  judgment  upon  the 
special  finding  of  facto  notwithstanding  tbe 
general  verdict 

It  is  omtended  by  counsel  for  sppOUanto 
ttiat  this  ia  an  action  to  rescind  a  contract 
on  the  ground  of  fraud  and  deceit,  and  that 
the  contract  must  be  regarded  aa  an  entire- 
ty, and  not  aevoable;  and  that,  the  com- 
I^Int  abowlng,  as  it  does,  tbat  a  part  of  the 
goods  purchased  under  the  contract, were  re- 
tained by  ai^Ueee  and  sold,  renden  tbe 
eomplatot  insufficient;  and  that  tbe  com- 
platot  la  Insufficient  for  tbe  furUier  reasim 
that  the  contract  abowa  Txpoa  Ita  thee  tbat 
the  goods  won  delivered  to  appellees  to  Ft 
Wayne,  and  tbat  the  lnqiectl<m  and  tbe  grad- 
tog  and  the  examination  of  the  goods  sold 
under  the  contract  orast  tqr  tbe  terms  of  tbe 
contract,  be  made  at  Ft  Wayne^  and  not  at 
Boston.  It  ia  upon  appellanto'  Qieoir  and 
contention  tbat  the  complaint  la  one  to  re- 
scind and  recover  back  money  paid  that  ve 
win  proceed  to  examine  tbe  question  of  ite 
auffldency. 

If  the  contract  must  be  r^rded  as  In- 
divlalM^  appellants*  atgnm»it  and  objection 
to  tbe  eomplatot  Is  well  token;  bitt  under 
Ibe  autb<M4tles  we  think  the  contract  Is  one 
dearly  sevoable.  The  contract  to  this  case 
resto  upon  a  conrideratlon  soaceptlUe  of  dis- 
tinct apportionment  It  conslste  of  several 
dtsttoct  items  to  be  famished  by  one  party, 
and  the  price  to  be  paid  by  tbe  other  party 
la  apptfftloned  to  each  itnn.  In  2  Paratms. 
iCottt  p.  617,  It  is  said:  "If  tile  part  to  be 
performed  1^  one  par^  cmialsta  ot  aev- 
eral  distinct  and  separate  Items,  and  the 
price  to  be  paid  bf  tbe  otbu  Is  apportkmed 
to  each  item  to  be  performed,  or  to  left  to 
be  Implied  by  law.  ancb  a  contract  will  gen- 
erally be  held  to  be  aeverable."  In  HIgham 
et  el.  T.  Harris  et  aL,  lOS  Ind.  246,  8  N.  B. 
255,  tbe  court  said:  "Where,  however,  a  cm- 
tract  Is  dlvlalblok  em  part  having  no  neces- 
sary relatton  to  tiie  otho*,  each  resting  upon  a 
consldwatton  peculiar  to  ItseU,  and  Indepotd- 
ent  of  tbe  other,  the  toJured  party  may  re- 
tato  the  aubject  of  one  part;  and.  having 
tendered  the  conatderatUm  or  benettt  receiv- 
ed, may  treat  another  part  as  rescinded  at 
law;  or  he  may  matototo  a  auit  to  equity  to 
reacted  one  part  upon  equltoble  terms  while 
adhering  to  anothw  Ind^endent  part"  Oil 
Co.  V.  Brewer,  66  Pa.  351.  In  Klrkland  v. 
Gates,  20  Ala.  266,  the  court  said:  **A  sav- 
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erable  contract  Is  one  the  consideration  of 
whlcb  Is,  by  }ta  tenns,  susceptiljle  of  appor- 
tionmeijt  on  either  aide,  so  as  to  'correspond 
to  the  unascertained  consideration  on  the 
other  side."  We  think  the  cases  cited  state 
the  rule  of  law  correctly  aa  applicable  to 
contracts  of  the  class  to  which  the  one  In 
controversy  here  belongs,  and  place  It  square- 
ly within  the  class  of  sererable  contracts. 

The  complaint,  after  arerrlng  specifically 
the  defects  In  the  hogsklns  shipped  api^el- 
leee  under  the  contract,  and  that  the  qual* 
ity  shipped  was  Inferior  to  the  quality  specl- 
fled,  avers,  in  substance,  that  the  bogskins 
were  not  marketable  In  the  condition  they 
were  In  when  so  shipped  by  appellants  and 
received  by  appellees.  This  averment,  how- 
ever imperfect  It  may  be,  was  a  sufficient 
averment  that  the  quality  of  the  floods  ship- 
ped at  the  time  and  place  of  their  shipment 
was  inferior  to  the  qxiality  specified  In  the 
contract.  If  appellants  desired  a  more  spe- 
cific averment  upon  this  subject  their  rem- 
edy was' by  motion  to  make  more  specific, 
and  not  by  demurrer.  The  averment  was 
sufflclent,  under  which  evidence  might  have 
been  admitted  to  prove  the  quality  of  the 
goods  at  the  place  of  shipment  We  think 
the  complaint  states  a  cause  of  action  upon 
the  theory  6n  which  appellants  contend  It 
proceeds.  The  same  questions  arise  upon  ap> 
pellants'  motion  for  judgment  on  the  an- 
swers of  the  Jury  to  the  Interrogatories  aa 
arise  upon  the  complaint,  and  a  further  dis- 
cussion Is  tmnecessary.  The  evidence  shows 
that  the  sale  of  the  goods  was  by  sample, 
and  while,  under  the  contract,  the  title  to 
the  property  was  in  appellees  in  Ft  Wayne, 
the  ezamlnatioa  and  delivery  was  to  be  in 
B(raton,  the  place  to  which  the  goods  were  to 
be  shipped;  and  this,  we  think,  clearly  ap- 
pears from  the  contract  Itself. 

The  next  question  presented  by  counsel 
arises  upon  the  action  of  the  trial  court  in 
admitting  certain  evidence  In  regard  to  the 
value  of  the  goods  In  Boston  at  the  time  they 
were  received.  Mr.  Stone,  one  of  the  ap- 
pellees, was  permitted  to  answer  the  follow- 
ing question,  propounded  to  him  by  counsel: 
"Q.  Mr.  Stone,  you  may  state  what  the 
value  per  dozen  would  be  or  was  in  Boston 
at  the  time  those  goods  were  received— the 
A  hogskins  of  the  character  and  quality  that 
were  shown  to  you  by  Mr.  Well."  Appel- 
lants' objection  to  this  question  was  that  the 
market  value  of  these  goods  in  Boston  was 
entirely  immaterial,  aa  the  contract  provid- 
ed for  their  delivery  In  Ft  Wayne;  and  that 
the  only  evidence  admissible  to  show  the 
value  of  the  goods  would  be  evidence  to 
prove  the  market  value  of  the  goods  at  the 
time  they  were  delivered  In  Ft.  Wayne,  and 
that  the  difference  between  that  value  and 
the  contniict  price  would  be  the  measure  of 
damages.  This  action,  regarded  as  an  ac- 
tion to  rescind  a  part  of  the  contract,  which 
Is  the  theory  upon  which  counsel  for  appel- 
lants insists  the  action  proceeds,  results  In 

*R«bearlDg  denied.    Appealed  to  Supreme 


maUng  evidence  of  the  value  of  fix  prop- 
erty returned  lmmat«ial.  The  contract  In 
so  far  as  It  relates  to  the  sale  of  the  hog- 
skins, was  rescinded,  and  the  goods  returned 
to  the  vendors  at  Ft  Wayne.  The  contract 
in  that  respect  having  been  rescinded,  and 
the  goods  returned,  evidoice  as  to  the  mar- 
ket value  of  the  goods  of  the  quality  speci- 
fied In  the  contract  either  at  Boston  or  Ft 
Wayne,  could  not  affect  the  result 

Another  cause  stated  in  apiMilants* ,  mo- 
tion for  a  new  trial  brings  in  question  alleged 
misconduct  on  the  part  of  the  Jury.  Counsel 
insist  that  it.  was  reversible  error  upon  the 
part  of  the  jurors  In  listening  to  comments 
made  by  members  of  the  panel  to  the  effect 
that  appellants  were  Jews,  and  unworthy  of 
belief,  and  that  one  of  appellants'  witnesses 
had  attempted  to  defraud  an  Inanranoe  com- 
pany by  burning  his  own  property.  The  af- 
fldavlta  of.  three  of  the  Jorymen  appear  in 
the  record  In  support  of  this  reason.  The 
Supreme  Court  has  in  numerous  cases  held 
that  a  juror  cannot  Impeach  his  own  vei^ 
diet  Stanley  v.  Sutherland,  54  Ind.  338; 
Houk  v.  Allen,  126  Ind.  S6S,  26  N.  E.  887» 
11  li.  E.  A.  706;  Barlow  v.  State,  2  Blackf. 
114.  It  appears  from  the  whole  record  that . 
the  case  was  fairly  tried  and  determined. 

Judgment  afllrmed. 


MICHIGAN  Cirr  V.  PHILUPa* 
(Appellate  Conrt  of  IndlRaa,  Division  No.  1. 
Jan.  27.  1904.) 

UUNICtPAL  CORPORATIONS— DSPBCrrra  SIDB- 
WALKS— PBDBSTRIANS  —  INJURIES  —  NOTICB 
—DAMAOBS— APPEAL  —  INSTROOTIOKa— RBC- 
ORD— BILL  OP  EXCEPTIONS, 

1.  Instructions  given,  and  ordered  made  part 
of  the  record,  withoat  hill  of  exceptloni^  cai^ 
not  be  coDsidered,  unless  signed  by  the  trial 
judge. 

2.  The  memorandum  of  exception  to  an  in- 
BtructioD,  signed  by  the  trial  Judge  and  dated, 
does  not  make  the  instruction  to  which  it  re- 
lates and  Is  appended  a  part  of  the  record. 

3.  Where  a  lull  of  exceptions  is  certified  by 
the  cln-k  to  be  the  original  bill  of  exceptions, 
coQtainiDc  the  evidence  and  rulings  thereon, 
such  bill,  If  properly  ia  the  record,  cannot  bring 
op  the  instructions,  or  anything  more  thsn  the 
evidence  and  rniiugs  thereon,  and  any  other 
mattws  included  in  aoch  bill  are  not  properiy 
before  the  court 

4.  Where  ail  the  instracUons  are  not  in  the 
record,  the  giving  or  refusal  to  give  requested 
instructions  will  not  be  reviewed  on  appeal. 

5.  Where,  in  an  action  for  injuries  on  a  de- 
ftetlve  dty  sidewalk,  there  was  evldawe  tbat 
at  the  time  of  the  injury  the  walk  waa  onsafev 
and  had  continued  to  be  so  for  such  a  length 
of  time  aa  to  Ijecome  known  to  travelers  oTpr 
the  same,  and  that  in  the  exercise  of  ordinary 
care,  the  city  could  have  known  iti  condftioB, 
notice  to  the  city  of  such  defects  will  be  pre* 
snmed. 

6.  Where,  In  an  action  for  injnriaa,  the  evi- 
dence as  to  whether  the  cause  of  plaintiff's  per- 
manent disablli^  was  the  result  of  her  faQ 
on  the  defective  sidewalk  in  qnestlon  n* 
conflicting,  and  there  was  nothing  in  the  ap- 

t  e.  Sm  Uunlctpal  Corporation^  voL  M,  CaoL  IHg; 
■  164S. 

Court,  71  N.  E,  205.    Rehearing  denied. 
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pet]  racord  to  ihow  plaiDtlff**  earning  capadt; 
or  Iwr  expectaney  of  life,  a  rerdlet  tat  |&,000 
coold  not  M  let  aalde  aa  exeeeriTa^ 

Appeal  from  Circuit  Oourt,  St  Joteph 
County;  W.  A.  Paak,  Judge. 

Action  by  Agnes  M.  PbilUps  against  Mich- 
igan City.  From  a  Judgment  in  faror  of 
plaintiff,  defendant  appeals.  Affirmed. 

C.  R  &  J.  B.  Collins  and  Kane  &  Kane, 
for  appellant  James  F.  Qallaher  and  W. 
W.  Pepple,  for  appellee. 

HENLBT,  0.  J.  Appellee  commenced  this 
action  against  appellant  for  damages  reBul^ 
Ing  from  alleged  injaries  received  by  her  as 
a  result  of  falling  through  a  defective  side- 
walk. Appellee  was  walking  along  the  east 
Bide  of  Frauklin  street.  In  appellant  dty^  on 
a  plank  sidewalk,  which  extended  from  the 
property  line  to  the  curb  line  of  the  street, 
when  ft  board  which  constituted  a  part  of 
the  sidewalk  broke  with  her.  causing  her  to 
fall  upon  and  partially  through  the  side- 
walk, from  which  fall  she  received  the  al- 
leged injuries  complained  of.  Her  com- 
plaint was  In  two  paragraphs,  which  was 
answered  by  a  general  denial.  There  was  a 
trial  by  Jury,  and  verdict  and  Judgment  in 
the  som  of  |9,000.  With  the  general  ver^ 
diet,  the  Jury  returned  answm  to  certain 
Interrogatories  sabmltted. 

The  first  four  spedflcattons  ot  the  aSB^;&- 
ment  of  error  attack  the  sufficiency  of  ap- 
pellee's complaint,  and  are  waived  bepause 
they  are  not  discussed  by  counsel  in 'their 
brief.  The  fifth  spedScatlon  Is  that  the 
court  erred  in  overruling  appellant's  motion 
for  Judgment  <hi  jthe  answers  to  Intwroga- 
toriea;  and  the  sixth,  that  the  court  ored  In 
overruling  the  motion  for  a  new  trial. 

It  Is  not  necessary  that  we  make  a  state- 
ment here  of  the  facts  found  by  the  Jury  by 
way  of  answers  to  interrogatories.  It  Is 
sufficient  to  say  that  the  facts  so  found  are 
not  In  Irreconcilable  cpnffict  with  the  gen- 
eral verdict  but  seem  to  fairly  support  It 
The  Important  questions  attempted  to  be 
presented  by  counsel  for  appellant  in  this 
appeal  arise  from  the  ruling  of  the  trial 
court  on  Its  motion  for  a  new  trial.  A  large 
number  of  Instructions  were  given  by  the 
court  to  the  Jury,  which  were  objected  to 
by  appellant  and  exception  duly  reserved. 
Counsel  for  appellee  contend  that  the  Instruc- 
tions are  not  propraly  in  the  record.  Appel- 
lant has  attempted  to  bring  the  instructions 
to  this  court  by  having  the  same  made  a 
part  of  the  record  witliout  bill  of  excep- 
tlona  It  appears  from  the  record  that  the 
Instructions  given  by  the  court  of  its  own 
motion,  and  ordered  made  part  of  the  rec* 
ord  without  bill  of  exceptions^  were  not 
slffned  by  the  Judge.  It  Is  essential,  both 
under  the  statute  and  the  decided  cases, 
tlist  instructions  given  by  the  court  of  its 
own  motion,  and  ordered  made  part  of  the 
record  without  bill  nt  exertions,  be  signed 


by  the  Judge.  City  of  Indianapolis  v.  Mltch- 
ell,  27  Ind.  App.  S89,  61  N.  B.  M7:  Hall  v. 
State  ei  re!..  23  Ind.  Appi  521,  S5  N.  B.  798; 
Van  Sickle  v.  Belknap,  129  Ind.  55iS,  28  N.  E. 
806:  McCaffrey  v.  Bradford  Milling  Co.,  24 
Ind.  App.  283,  56  N.  E.  679.  It  has  also  been 
held  by  the  courts  of  appeal  in  this  state, 
that  the  memorandum  of  exception  to  an 
instruction,  signed  by  the  Judge  and  dated, 
does  not  make  the  instruction  to  which  It 
relates  and  Is  appended  a  part  of  the  rec- 
ord. Landwerlen  v.  Wheelw,  106  Ind.  623, 
6  N.  E.  888;  Hall  v.  State  ex  reL,  supra; 
Supreme  Lodge  v.  Johnson,  78  Ind.  110. 

A  further  attempt  has  been  made  to  bring 
the  Instructions  into  the  record  by  embracing 
them  in  the  bill  of  exc^ticms  containing  the 
evidence,  the  original  of  which  bill  has  been 
certified  up  without  copying.  Where  a  bill 
of  exceptions  is  certified  by  the  clerk  to  be 
the  original  bill  of  exceptions,  containing 
the  evidence  and  rollngs  thereon,  such  bill, 
if  properly  In  the  record,  cannot  bring  up 
more  than  the  evidence  and  the  rulings 
thereon,  and  any  other  matters  included  In 
such  bill  are  not  properly  before  the  court. 
Hamilton  v.  The  Estate  of  Hamilton,  26 
Ind.  App.  114,  S9  N.  E.  844;  Kern  v.  Raven- 
croft,  26  Ind.  App.  41B.  CS  N.  E.  854,  59  N.  B. 
1068;  Prudential  Insurance  Co.  v.  Sullivan, 
27  Ind.  App.  SO,  SO  N.  E.  873;  Leach  v.  Mat> 
tlx,  140  Ind.  146,  48  N.  B.  701. 

It  thus  appears  that  all  of  the  Instructions 
are  not  In  the  record,  and,  this  being  true, 
the  giving  or  refusal  to  give  Instructions  will 
not  be  considered.  Olty  nt  Indianapolis  v. 
Mitchell,  supra;  Harlan  v.  Brown,  4  Ind. 
App.  819,  SO  N.  B.  828. 

It  Is  also  contended  by  counsel  for  appe- 
lant that  the  evidence  tolls  to  show  that  the 
city  had  notice  of  the  alleged  defect  In  the 
sidewalk  where  the  Injury  occurred.  It  fa 
not  necessary  that  we  examine  and  decide 
the  question  as  to  whether  or  not  notice  to 
the  policemen  of  appellant  city  would  be 
notice  to  appellant  ot  the  defect  In  its 
streets  or  sidewalks,  because  It  Is  the  law 
that  it  Is  a  question  of  fact  tor  the  Jury  to 
determine  from  the  evidence  whether  or  not 
appellant  had  notice  of  the  defective  condi- 
tion of  its  sidewalk.  And  there  was  evi- 
dence that  the  sidewalk  whera  appellee  re- 
ceived her  Injury  was,  at  the  time  such  In- 
Jury  was  received,  in  an  unsafe  condition, 
and  tliat  such  unsafe  condition  was  of  such 
a  character,  and  had  continued  for  such  a 
length  of  time,  as  to  become  knowa  to  trav- 
elers over  said  sidewalk,  and  had  continued 
for  such  a  length  of  time  that  appellant  In 
the  exerdse  of  ordinary  care^  was  dnty 
bound  to  know  of  its  condition.  The  evi- 
dence presented  vach  a  state  ot  facts  tliat 
the  law  would  impute  notice  to  appellant  of 
the  unsafe  condition  of  the  sidewalk. 

The  verdict  and  Judgment  In  this  case 
were  for  $9,000,  and  it  is  claimed  that  soch 
a  ver^ct  uuder  the  evidence,  is  excesslTe. 
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Tbe  evidence  as  to  tbe  cause  of  appellee's 
permanent  disability  to  very  conflicting,  com- 
petent and  learned  witnesaes  having  testi- 
fled  at  the  trial  that  her  present  condition 
could  not  have  been  £be  result  of  the  In- 
jury received  by  faUlng  through  the  side- 
walk. Other  witnesses,  competent  and  ap- 
parently equally  well  informed,  testified  that 
ber  present  condition  was  the  result  of  snch 
tall.  Wifb  this  state  of  facta  before  us,  and 
without  our  attention  being  called  to  her 
earning  capacity  or  her  expectancy  of  life, 
we  cannot  aay  that  the  verdict  Is  bo  grossly 
acecBlTe  as  to  have  been  the  result  of  prej- 
udice, partiality,  or  corruption. 

Some  complaliit  to  made  by  appelant  of 
the  actfoa  of  tbe  court  In  admitting  and  re- 
fusing to  admit  certain  evidence  but  in  no 
case  was  such  action  of  the  court  harmful 
to  appellant 

The  record  does  not  present  reveraiUe 
emff.  JodgmMkt  affirmed. 


(S3  ind.  Ap»-  sn) 

C0PFB8  et  oL  T.  UNION  NAT.  SAVINGS 
LOAN  ASffN  OF  INDIANAPOLIS.* 

(Appellate  Gout  of  Indlaoa,  Dlvlatoi  No.  1. 

Jan.  28,  1904.) 

UORTOAQBS  —  rORBCLOSURB  —  CROSS-COH- 
PLAINT— SUFFICIENCY— EXHIBIT  —  EVIDBNCB 
—CONTENTS  OF  BOOKS— BUI  UJINO  AND  LOAN 
ASSOCIATION. 

1.  The  sufficiency  of  a  cross-complaltit  which 
does  not  state  facts  sufficient  to  coiutitate  a 
cause  of  action  may  be  questioned  for  the  first 
time  oa  appeal. 

2.  In  an  a,ctioD  against  a  building  and  loan 
association  to  compel  satisfaction  of  a  mort- 

Sage,  wfaerein  defendant  filed  a  cross-complaint 
emauding  foreclosure  of  the  mortgage  for  the 
balance  aUeged  to  be  due  thereon,  the  stock  cer- 
tificate in  toe  association  pledged  by  tbe  plain- 
tiffs to  defendant  for  the  loan  is  not  the  founda- 
tion of  defendant's  cross-complaiot,  aod  hence 
need  not  be  made  an  exhibit. 

3.  Tbe  failure  to  file  with  the  cross-complaiot 
a  contract,  or  copy  thereof,  which  ia  the  founda- 
tion of  the  cause  of  action,  is  cured  by  verdict 
In  favor  of  the  cross-complainant. 

4.  A  written  contract  between  a  building  and 
loan  association  and  certain  borrowing  mem- 
bsrs  cannot  be  varied  by  evidence  of  a  state- 
ment as  to  its  supposed  meaning,  made  by  one 
of  the  borrowing  monbers  to  his  assodates, 
though  he  was  also  a  local  agent  of  the  asso- 
ciation. 

5.  Where  eroas-complalnant;  a  building  and 
loan  association,  was  donanding  foreclosure  of 
Its  mortgage  against  cross-defendants,  tbe  ad- 
mlseion  of  an  affidavit  of  the  secretary  of  cross- 
complainant  to  the  effect  that  a  paper  annexed 
thereto  was  a  full  and  true  copy  of  the  original 
record  of  the  account  of  the  cross-defendant, 
showing  all  payments  made  on  the  stock  and  on 
account  of  the  loan,  to  prove  the  state  of  the 
account  between  the  parties  as  a  basis  for  the 
oompntation  to  be  made  by  the  court  in  render- 
ing Its  finding,  is  ^ror;  the  booliB  from  which 
the  account  was  copied  not  t>elug  before  tbs 
court,  and  cross-defendants  not  having  had  op- 
portunity to  cross-examine  affiant,  or  to  make 
comparison  of  the  copy  with  the  original  en- 
tries. 

0.  Boms'  Rev.  St.  1901.  I  474,  providing 
that  sworn  coptos  of  the  acts  and  proceedings  of 
corporations  shall  be  received  In  evidence  In  all 
cases  where  the  original  would  be  evidenca, 

•RobearlDg  denied.  On  Bscoad  appeal  (App.)  79  N. 
dented. 


does  not  authorise  the  contents  of  the  boolca 
of  account  of  a  bnildiog  and  loan  aasodatiott  to 
be  proved  by  the  affidavit  of  tbe  secretary,  la 
an  action  by  the  associatJon  to  feredoee  a  mort- 
gage, for  uie  purpose  of  showing  the  state  of 
the  members'  account. 

Appeal  from  Circuit  Court,  Bikhart  Coon- 
ty;  Joseph  D.  Ferrall,  Judge. 

Action  Samuel  D.  Ooppes  and  oUwn 
against  the  Union  National  Savings  Loan  As- 
sociation of  Indianapolis.  From  a  Jodsmoit 
for  defendant,  plaintiffs  anpeaL  ROTWsed. 

For  former  opinion,  see  67  N.  B.  1022. 

James  S.  Dodge  and  James  8.  Dodge,  Jr.. 
for  Bppeltonts.  McBrlde  A  Denny,  tat  appel- 
lee. 

BLACK,  J.  The  complaint  of  the  appd- 
lants  contained  two  paragraphs.  In  tbe  first 
they  sought  to  have  their  mmrtgage  ta  tbe  ap- 
pellee on  certain  real  estate  declared  satis* 
fled,  and  to  have  satisfaction  entered  ou  tbe 
record  thereof;  It  being  alleged  that  they  bad 
fully  paid  aud  satisfled  their  promissory  note 
for  $6,000  secured  thereby,  and  tiiat  the  ap- 
pellee, having  been  requested  to  enter  satis- 
faction, had  refused  to  do  so;  the  note  and 
mortgage  having  been  executed  October  29, 
1894.  In  tbe  second  paragraph  It  was  eongbt 
to  recover  a  penalty  tor  tbe  refusal  to  enter 
satisfaction,  and  to  recover  attorney's  fees, 
and  to  obtain  an  order  for  the  entry  of  satis- 
faction. Tbe  appellee  answered  by  a  denial, 
and  flled  a  cross-compIalnt  against  appellants 
and  others  for  the  recovery  <rf  the  balance 
due  the  appellee,  and  the  foreclosure  of  the 
mortgage. 

The  appellants  have  assigned  as  error  that 
the  cross-complaint  does  not  state  facta  suf- 
ficient to  constitute  a  cause  of  action.  The 
Bufllclency  of  a  crosa-complaint,  as  well  as 
that  of  a  complaint,  may  be  thus  tested  tat 
the  first  time  on  appeal.  Loeb  v.  Tinkler. 
124  Ind.  331,  24  N.  E.  23S;  Elliott,  App.  Proc 
S  478;  Bwbank's  Man.  S  sa  The  only  objec- 
tion suggested  to  the  cross-complaint  to  tiiat 
tbe  certificate  of  stock  in  the  associatloD 
pledged  by  the  borrowing  members  as  se- 
curity for  the  loan  from  the  assoctotlou  evi- 
denced by  the  note  and  mortgage  was  not  set 
out  In  the  pleading,  oe  exhibited  with  It.  Tbe 
stock  certificate  was  not  tbe  ba^  In  wbolft 
or  in  part;  of  the  cause  of  action,  being  a 
collateral  security  for  the  payment  of  tiie 
loan,  and  it  would  not  have  s^ed  any  use- 
ful purpose  to  set  it  out  or  make  ' It  an  ex- 
hibit Indiana,  etc  Ass'n  t.  Plaidt,  152  Ind. 
197,  02  N.  B.  091.  Furthermore^  tbe  want  oC 
a  copy  evea  of  a  written  contract  on  wUdi 
the  action  to  founded  to  a  defect  in  tbe 
complaint  or  cross-complaint  baaed  ttiereoa, 
which  to  cored  by  tbe  verdict  or  tbe  flndtos 
of  tbe  court,  tbe  writing  bting  deemed  t» 
have  been  supplied  by  tbe  evldoice;  and  sach 
defect  cannot  be  reached  for  tbe  first  tlnw 
by  an  assignment  of  error  on  ajipeal.  Own 
School  Township  v.  Hay.  107  Ind.  861,  8  N. 
IG.  220;  Gumming  t.  Glrton,  19  Ind.  Aj/p^ 
B.  B3S.   Rehearing  denied  »  N.  B.  Kt.  Traoitar 
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248,  49  N.  B.  360;  FldeUty  Mutual  A«a'n 
V.  McDanlel,  25  Ind.  App.  608,  S7  N.  B.  646; 
State  Building,  etc.,  Ass'n  t.  Brackln.  27  Ind. 
App.  677,  62  N.  H.  91, 

The  court  trying  the  cffose  found  In  favor 
of  the  appellee  in  the  sum  of  $2,651.40,  and 
rendered  judgment  according];,  foreclosing 
the  mortgage.  A  motion  of  the  appellanta 
for  a  new  trial  was  overruled.  The  note,  by 
Its  terms,  provided  that  It  should  be  "payable 
when  the  stock  we  own  In  said  association,  on 
acconnt  of  which  the  loan  is  made,  matures, 
*  *  *  and  until  said  stock  does  mature 
we  agree  to  pay  the  appellee  the  sum  of  $97.- 
40  per  month,  payable  on  or  before  the  last 
Saturday  of  each  ai^  every  month,  the  said 
sum  being  Interest  and  dues  In  accordance 
with  the  by-laws  of  said  association."  It  was 
shown  on  the  trial  that  at  the  date  of  the 
execution  of  the  mortgage  the  appellants  paid 
the  appellee  the  sum  of  $136.  called  "three 
months'  advance  dues  of  forty-five  dollars 
each."  It  was  also  shown  that  the  appel- 
lants had  paid  the  appellee,  before  the  com- 
mencement of  this  suit,  |75,  and  all  monthly 
payments  of  $97.40  each,  on  account  of  the 
note  and  mortgage,  and  had  paid  all  insur- 
ance and  taxes  under  the  terms  of  the  mort- 
gage and  the  by-laws,  and  had  paid  the  ap- 
pellee all  moneys  that  had  been  demanded  of 
them  by  the  appellee  on  or  before  December 
29,  1900,  which  the  appellants  were  ootifled 
by  the  appellee  to  pay  on  or  before  that  date, 
and  that  the  appellants  had  paid  nothing  on 
account  of  the  loan  since  that  date.  The  ap- 
pellants paid  the  appellee  $60  as  membership 
fee,  and  received  from  the  appellee  $6,000. 
The  stock  certificate  was  for  60  shares,  the 
"monthly  payments"  thereby  provided  for  be- 
ing 75  cents  on  each  share,  which  the  holder 
agreed  to  pay  each  month  until  the  maturity 
of  the  stock;  it  being  provided  therein  that 
upon  performance  of  its  conditions  the  ap- 
pellee should  pay  the  holder,  bis  heirs,  etc., 
$100  toe  each  share,  "whenever  the  amount 
in  the  loan  fund  to  the  credit  of  any  shares 
from  monthly  payments  and  profits  equals 
one  hundred  dollars."  The  appellants  made 
no  payments  on  the  loan,  except  the  monthly 
payment  of  $97.40,  outside  of  the  membership 
fee  and  the  three-months  dnea  in  advance. 
In  the  by-laws  It  was  provided  that  no  mem- 
ber could  be  entitled  to  file  an  application  for 
a  loan  undl  he  or  she  had  paid,  or  caused  to 
be  paid,  three  monthly  InstnTIments.  Sec- 
tion 3  of  article  18  of  the  by-laws  was  as  fol- 
lows: "To  ascertain  the  amount  of  dues  pay- 
able by  a  shareholder  when  he  becomes  a 
iKirrower,  deduct  the  admission  fee  and  three 
months*  dues  paid  in  advance  from  the 
amount  borrowed,  and  divide  the  result  into 
seventy-five  equal  monthly  payments,  with  in- 
terest at  the  rate  of  four  per  cent  per  an- 
num." It  was  provided  In  the  by-taws  that 
any  person  might  become  a  member  of  the 
association  and  subscribe  for  shares  by  mak- 
ing application  subject  to  the  by-laws,  and 
paying  a  memberditp  fee  of  11  per  wtULn, 


"Monthly  paymehts,  or  Instalments,  are  sev- 
enty-five cents  on  each  $100  shares"  "Mem- 
bers shall  be  reqtiired  to  pay  seventy-five 
cents  per  month  on  each  share,  and  when 
the  amount  In  the  loan  fond  to  the  credit  ot 
any  share  (&om  monthly  payments  and  prof- 
its) equals  $100,  such  shares  shall  be  fully  ma- 
tured, and  no  more  monthly  payments  shall 
be  required;  the  member  can  then  withdraw 
the  same  and  receive  $100  therefor."  "When 
a  loan  Is  repaid  before  maturity,  the  borrow- 
er may  continue  his  stock  as  an  investment 
or  he  may  withdraw  It  at  his  option."  "The 
board  of  directcHra,  on  the  first  Saturday  in 
January  and  the  first  Saturday  In  July  of 
each  year,  shall  declare  such  dividends  to  de- 
positors as  may  accrue  from  the  earnings  of 
the  association.  The  dividends  so  declared 
shall  be  divided  amongst  the  depositors  pro 
rata  In  proportion  to  the  amount  paid  by  each 
member  as  dues  on  his  sto<^  The  amount 
of  dues  at  the  time  the  preceding  dividends 
were  declared  shall  be  the  basis  of  the  cal- 
culation. Persons  sutMcriblng  for  stock  be- 
tween the  last  Saturday  In  January  and  the 
last  Saturday  in  June  shall  be  credited  with 
dividends  thereon  in  the  following  January, 
and  persons  subscribing  between  the  last  Sat- 
urday in  July  and  the  last  Saturday  in  De- 
cember shall  be  credited  with  the  dividends 
In  the  following  July."  It  was  also  provided 
in  the  by-laws  that  the  receipts  of  the  asso- 
ciation should  be  divided;  one  part,  consist- 
ing of  one-\enth  of  one  per  cent  per  month 
on  the  par  value  of  each  share  and  the  mem- 
bership and  transfer  fees,  being  the  expense 
fund,  while  all  other  receipts  constituted  the 
loan  fund.  The  appellants  became  members 
of  the  association  for  the  purpose  of  becom- 
ing borrowers,  and  the  stock  certificate  and 
the  mortgage  were  parts  of  one  transaction. 

The  court  did  not  err,  we  think.  In  exclud> 
Ing  the  testimony,  offered  by  the  appellants, 
of  one  Melllnger,  who  Is  one  of  the  appel- 
lants, and  who  at  the  time  of  the  Issuing 
of  the  stock  and  the  making  of  the  loan  was 
the  local  agent  of  the  appellee;  the  appel- 
lants offering  to  prove  by  him  that  he  stated 
to  the  other  appellants  that  the  appellee  did 
not  charge  any  premium  upon  Its  loans,  or 
any  expense  fund,  but  that  their  payments 
were  all  provided  for  by  section  3  of  article 
18  of  the  by-laws.  The  appellants  had  not 
asked  the  witness  a  question  adapted,  by  Its 
form,  to  bring  from  him  such  testimony. 
There  was  no  Issue  of  fraud  or  mistake,  and 
the  written  contract  could  not  be  varied  or 
contradicted  or  construed  by  reference  to  a 
statement  of  Its  supposed  meaning  made  by 
one  of  the  borrowing  members  to  his  asso- 
ciates In  the  procurement  of  the  loan,  though 
he  was  also  a  local  agent  of  the  appellee. 
It  was  for  the  court  to  construe  the  contract 
as  a  whole;  taking  Into  consideration  the  na- 
ture of  the  transaction,  end  comparing  all 
the  writings  executed  by  the  parties,  and  the 
by-laws  referred  to  therein.  At  the  time 
when  the  stock  was  taken,  and  tbe  appdr 
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Innts  became  arambere  al  the  assoctaUon, 
and  the  loan  was  made  to  thm,  tbey  paid 
not  merely  tbe  mouberBhlp  tees  of  $60,  but 
also  the  sum  of  1135,  called  three  months* 
dues  paid  In  advance;  and  tbey  also  paid  tbe 
nionttaly  Installments  of  f97.40  each,  which 
amount  they  irere  to  continue  to  pay  month- 
ly, and  they  did  so  continue  to  pay  montbly 
until  December  29,  1900.  These  sums  were 
spoken  of  in  the  uoto  as  being  "Interest  and 
dues,"  and  were  referred  to  as  "monthly 
Instalments."  Tbe  amount  of  tbe  montbly 
Installmoit  to  be  paid  by  the  borrowins  mem- 
ber was  ascertained  In  liie  mode  prescribed 
by  section  8  of  article  IS  of  tbe  by-laws, 
above  quoted.  The  principal  matter  of  dls- 
imte  relates  to  tbe  construction  and  appllca- 
tfott  of  this  sectlim.  We  are  hiclined  to  agree 
wltili  the  view  of  this  matter  wtalch  seems  to 
have  been  taken  by  the  court  below.  The 
nature  of  the  traimctlon,  as  a  kwn  made  by 
a  building  and  loan  association  to  one  of  its 
stockholders,  Is  to  be  kept  In  Tlew.  The 
word  "premium"  Is  not  to  be  found  In  any 
of  the  writings  in  the  case.  The  amount 
of  the  monthly  stock  dues  of  nonborrowlug 
members  Is  plainly  shown  to  be  75  cento  per 
month  on  each  ^re,  amoimtlng  for  the 
whole  Btock  to  f45  per  month.  Tbe  Interest 
to  be  added  in  estimating  the  montbly  pay- 
ments of  the  borrowing  member  was  to  be 
at  the  rate  of  4  per  cent,  per  annum,  amounts 
Ing  In  this  case  to  (20  per  month.  Deducting 
the  sum  of  tliese  two  amounts  from  $97.40, 
the  monthly  payment  of  the  borrowing  mem- 
ber, there  rnaalns  the  sum  of  $32.40.  This 
sum  was  not  denominated  as  'premium," 
but  the  aggregate  of  the  three  sums  was  call- 
ed "Interest  and  dues."  The  borrowers  did 
not  cease  to  be  stockholders.  Their  shares 
of  stock  were  pledged  as  collateral  security 
for  the  loan,  and  they  continued  to  be  under 
the  obligations  of  stockholden^,  as  did  tbe 
inrestlng  members,  with  the  additional  ob- 
ligation of  borrowing  members.  They  might 
pay  off  the  loan,  and  continue  to  be  mem- 
bers of  tbe  association,  holding  their  shares 
as  other  Investing  members,  entitled  to  credit 
from  the  time  of  the  issuing  of  stodc  for 
their  paymente  of  stock  dues,  and  the  earn- 
ings of  their  stofA;  from  the  profito  ot  the 
association.  It  was  not  an  improper  prac- 
tical construction  to  treat  the  "montbly  pay- 
ments" of  tbe  borrowing  member  as  includ- 
ing the  regular  monthly  dues  upon  the  stock 
and  the  Interest,  and  also  a  periodical  pre- 
mium, and  to  regard  the  remainder  of  the 
monthly  payments  of  tbe  borrower,  after  de- 
ducting tbe  amount  of  the  r^lar  stock  dues, 
as  constituting  part  of  the  proflte  of  the  as- 
sodation.  In  which  view  It  would  not  be  im- 
proper to  bold,  as  did  the  court  below,  that 
the  montbly  payments,  by  whatever  name 
designated,  were  to  continue  until  the  ma- 
turity of  the  shares  of  stock  through  pay- 
ment of  tbe  regular  stock  dues  of  75  cento 
per  month  on  each  share,  and  tbe  earnings 
of  the  stock  from  proflte  of  the  association 


should  amount  to  the  par  value  of  the  stock 
at  9100  per  share. 

On  the  trial  the  appdlee  was  permitted, 
over  the  objection  of  the  appellants,  to  in- 
troduce in  evident  an  affidavit  of  tbe  secre- 
tory of  the  appellee  to  the  effect  that  a  pa- 
per annexed  thereto  was  a  fun  and  true  copy 
of  the  original  record  of  the  account  of  tbe 
appellants,  showing  all  paymente  made  «i 
the  stock  and      account  of  the  loan,  and 
all  credlte  of  proflte  and  dividends  due  to 
tbe  appellante  on  account  thereof,  and  that 
the  original  record  of  the  account  had  re- 
mained unaltered  from  ito  date,  to  the  best 
of  tbe  knowIe<!^e  of  the  affiant  This  ae- 
count,  thus  verifled  by  affidavit,  was  not  In- 
troduced for  the  purpose  of  showing  admls- 
slons  <tt  matters  of  fact  by  the  appellee  fa- 
vorable to  tiie  appellants,  but  was  put  In 
evidence  by  tbe  appellee  over  tbe  objection 
of  the  appellants,  to  prove  the  stete  of  tbe 
account  between  the  parties,  as  a  basis  for 
the  computetlon  to  be  made  by  the  court  In 
rendering  ito  finding.  It  Is  true  that  In  many 
particulars  It  agreed  with  the  evidence  In* 
troduced  In  behalf  of  the  appellants,  tost  It 
contolned  other  matralal  matter  of  -whldti 
there  was  no  otiier  evidence.   In  addition  to 
the  charge  of  the  amount  of  Ite  loan  of  $6,000; 
it  contained  also,  on  tbe  debit  side,  a  cliarge 
ot  a  small  amount,  an  abbre^tlon  annexed 
to  which  is  explained  In  the  briefs  as  show- 
tog  the  charge  to  be  for  an  abstract  of  titl& 
It  sbowed  tbe  payment  made  by  the  appel- 
lante to  the  amonnte  shown  by  other  evi- 
dence, and  it  also  purported  to  shonr  how 
they  were  subdlTlded  under  the  heada  at 
"stock,*'  'Interest,"  and  (up  to  June  29; 
1895)  "expenses."   It  also  purported  to  abow 
the  amounta  and  dates  of  dividends  credited 
to  the  appellants,  of  which  there  was  no  other 
proof;  and  it  contatoed  ah  arithmetical  cmn- 
putetlon,  ending  vrith  an  amount  purporting 
to  represent  tiie  totel  value  of  the  stock,  not 
otherwise  explained  to  evidence.  Tbe  books 
from  which  the  account  was  copied  were 
not  before  the  court,  and  there  vras  not,  and 
there  bad  not  been,  any  opportunity  Cor  a 
cross-examination -of  tlie  affiant;  or  for  a  com- 
parison by  ttie  appellante  of  the  co^  with 
the  original  entries  In  the  books  of  tiie  aa- 
sodation.  Reference  has  been  made  In  ar- 
gament  to  our  statute  (section  474,  Bnra^ 
Rev.  8t  1001)  providing:  "The  acta  and  pro- 
ceedings of  corporations  may  be  proved  by 
a  sworn  copy  of  the  record  of  such  acta  and 
proceedtogs.   The  oath  shall  stete  Oiat  an^ 
transcript  Is  a  true  and  fun  copy  of  tbe 
original,  and  that  such  original  has  remained 
unaltered  from  Its  date,  to  tbe  best  of  de- 
ponent's knowledge  and  beltef.   Snch  awora 
copies  shall  be  received  to  evidence  In  all 
cases  where  the  original  would  be  evidence." 
It  does  not  seem  to  have  been  totended  by 
the  Legislature,  by  this  provision,  to  provide 
that  tbe  contente  of  the  books  of  account  at 
a  private  corporation  may  be  osed  In  evidenoa 
to  a  manner  different  from  that  In  wldcb  tbe 
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contents  of  nich  Ixmfcs  of  natural  penoas 
ma.y  be  used.  We  think  tbe  state  of  tlie  ac- 
count could  not  properiT  be  proved  as  was 
taere  permitted.  See  Culver  t.  Marks,  122 
Ind.  554,  23  N.  B.  1088,  7  L.  B.  A.  489.  17 
Am.  St  Rep.  877:  Fleming  r.  Tos^  187  Ind. 
85,  86  N.  E.  705;  Gleland  T.  Applegate.  8 
Ind.  App.  400,  85  N.  B.  1106;  B.  W.  Jones, 
St.  i  582; .  note  10  Am.  Dec.  181.  If  tbe 
Enm  of  $185  was  accredited  to  the  appel' 
lants  as  three  Installments  of  stock  dnea,  and 
was  not  treated  as  premium  In  advance,  go> 
ing  Into  tbe  profits  of  the  assodatlQn,  no  ob- 
jection on  the  ground  of  tbe  charging  ct 
double  premiums  will  lie. 

Judgment  reveiaed,  and  cause  remanded 
for  a  new  triaL 


(S2  lad.  An-  K5) 

GHIOAGO  *  BLOOHINOTON  STONB  00. 
T,  NEI£ON. 

(A^dlate  Court  of  Indiana,  Dlvldon  No.  2. 
Jen.  29,  1904.) 

MASTER  AND  SERVANT— IN  JURIS)  TO  SERV- 
ANT—DEATH— ACTIO  NS-MOTH  BR— RIGHT  TO 
SUB— PLEADINO— PLEA  IN  ABATEMENT- AS- 
SUMPTION OF  RISK. 

1.  The  right  of  a  mother  under  Barns*  ReT. 
St  1901.  {  267.  to  Bue  for  tbe  wrongful  death 
of  her  minor  child,  hj  reason  of  her  huBbaod, 
the  father  of  the  child,  having  deserted  hia 
familr,  can  be  pat  in  iasue  oulj  hj  answer  In 
bar,  and  not  by  plea  in  abatement. 

2.  A  servant  assames  tbe  risk  not  oqIt  of 
the  ordiuary  daogers  of  his  employment  which 
are  known  to  him,  bat  also  auch  as  by  the 
ez»cise  of  ordinary  care  he  could  have  known. 

3.  Where  a  complaint  in  an  action  for  death 
of  plaintiff's  minor  son  while  in  defendant's  em- 
ploy alleged  that  defendant  changed  deceased's 
employment  from  water  boy  to  signal  boy  at  a 
demck,  which  was  a  more  dangerous  position, 
and  so  known  to  be  by  defendant,  of  which  fact 
deceased  was  ignorant,  but  did  not  allege  that 
deceased  did  not  know  that  the  place  designated 
for  him  to  work  was  daugerous,  or  that  be  had 
no  knowledge  of  the  danger  that  confronted 
him  from  the  operation  of  a  derrick  in  moving 
a  atone  in  the  manner  in  which  it  was  moved, 
which  resulted  in  injuring  deceased.  It  did  not 
■ufDcieutly  negative  that  deceased  assumed  the 
risk  of  such  Injury. 

Appeal  from  Circuit  Court,  Owen  County; 
M.  H.  Parks,  Judge. 

Action  by  Parlie  Nelson  against  the  Chi- 
cago &  Bloomington  Stone  Company.  From 
a  Judgment  in  favor  of  plaintiff,  defendant 
aroeals.  Barersed. 

Duncan  A  Batman  and  WilUs  Hlckam,  for 
aiqtellant.  Henley  &  WUson  and  Seymour 
Riddle,  for  appellee. 

WILBIT,  P.  J.  Action  by  appellee  against 
appellant  for  ihe  negligent  killing  of  appellee's 
minw  son.  Appellant  filed  a  plea  In  abate- 
ment, which  on  appellee's  motion  was  strick- 
en out  The  plea  In  abatement,  motion  to 
strike  out,  and  the  mllng  of  the  court  there* 
on,  axe  brought  Into  the  record  by  the  bill  of 
exceptfona.  Answw  In  denial,  trial  by  the 

Y 1  Sm  Uastar  anl  Bmut,  voL  U,  CeaL  Dig.  U 

46 


Jury,  verdict  and  judgment  for  appellee.  With 
the  general  verdict  tlie  Jury  returned  answers 
to  IntfflTogatorles,  and  appellants  motion  for 
Judgment  on  the  answns  to  Interrogato- 
rtes  notwithstanding  tbe  general  verdict  was 
overruled.  Appellant  also  moved  for  a  new 
trial,  and  this  motion  was  overruled.  A  de- 
murrer to  the  amended  complaint  was  also 
overruled,  and  all  of  these  adverse  rulings 
are  assigned  as  errors. 

James  Nclaon,  the  busband  (tf  appellee, 
waa  made  a  party  dtfendant— service  npon 
blm  by  publlcaflon^nd  be  waa  defaulted. 
Tbe  com^alnt,  wbUA  la  In  one  tiaiagniph, 
aven  that  appellant  was  engaged  In  quar- 
rying, mlidng,  and  manufacturing  and  s^- 
Ing  stone;  that  plaintiff  was  the  wife  of 
James  N^son,  who  had  abandoned  Us  fam- 
ily, and  for  two  years  bad  failed  to  con- 
tribute to  their  support;  that  on  tbe  25tb 
day  of  Angnst;  1889,  appellee'a  oldest  son. 
Pleasant,  was  In  the  employment  of  appeU 
lant,  and  had  been  In  such  employment  prior 
thereto  aa  water  boy  (engaged  In  carrying 
water  for  other  employte  to  drink);  that  on 
that  day  be  was  14  years  of  age,  and  that  all 
of  tbe  wagea  be  earned  by  his  employment 
to  appellant  were  turned  oyer  to  appellee, 
to  assist  in  tiie  support  of  her  family,  and 
that  ber  said  son  was  the  principal  suirport 
and  the  only  source  of  income  to  ber;  that, 
la  operating  its  qnarries,  appellant  bad  a 
large  amount  of  machinery.  Including  der- 
ricks, steam  power,  masts,  booms,  chains, 
hooki^  eto.;  that,  attached  to  tbe  mast,  near 
the  bottom,  was  a  laige  and  heavy  piece 
of  timber,  commonly  called  a  "derrick 
boom,"  which  extends  out  80  or  40  feet  and 
which  is  .so  constituted  that  tbe  end  farthest 
from  the  mast,  by  force  of  steam  power, 
may  be  raised  and  lowered,  turned  to  tbe 
right  or  left,  at  tbe  direction  of  the  manager 
of  the  derrick;  that  on  tbe  end  farthest  from 
the  mast  are  fastened  heavy  chains,  with 
books,  wfilch  books  ore  commonly  called 
"dogs*';  that  in  all  prop«*ly  constituted  der- 
ricks said  dogs  ar«  sharp  on  the  end,  and 
so  arranged  that,  when  loaded,  the  points 
of  the  hooks  clinch  the  load  thus  upon  them 
by  the  natural  weight  of  the  load  and  ar> 
rangement  of  tbe  books;  tbst  said  der^ 
ricks,  as  so  arranged,  are  used  for  tbe  pur- 
pose of  moving  stone  in  and  about  the 
yards,  but  in  tbe  yards  of  appellant  at  said 
time  tbe  power  house  was  so  arranged  that 
the  employes  of  the  power  house  were  not 
in  view  of  the  employto  at  the  derrick;  that 
at  that  time  and  place  appellant  had  a  large 
number  of  men  at  work,  some  of  whom 
were  engaged  at  tbe  power  house,  and  some 
at  the  derricks,  and  that  it  was  necessary. 
In  order  that  those  In  the  power  house  should 
know  when  to  apply  power,  that  an  employe 
should  be  stationed  between  the  derrick  and 
the  power  house  to  give  the  signal  from  the 
derrick  yard  to  the  power  house  for  the  ap- 
plication of  tbe  power,  or  the  withdrawal 
of  tbe  power,  at  the  will  of  tbe  derrick  boss; 
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that  said  tlsiial  waa  always  giren  at  tbe 

command  of,  and  under  the  direction  of,  the 
derrick  boss,  who  flnit  made  a  atgnal  to  the 
signal  boy,  when  the  latter  was  to  repeat 
It  to  tbe  power  house;  that  appellant,  be- 
ing In  need  of  a  signal  boy,  changed  the 
work  of  appellee's  son  from  water  boy  to 
signal  boy;  that  the  position  of  signal  boy 
In  a  atone  quarry  la  much  more  dangerous 
than  that  of  water  boy,  but  that  said  fact 
was  unknown  to  appellee's  bod,  and  was 
well  known  to  appellant;  that  on  August 
25,  1899,  appellee's  son  was  In  the  line  of 
his  duty,  atid  stationed  npon  one  of  the  sig- 
nal stations  of  appellant,  and,  while  so  sta- 
tioned, appellant,  through  Its  carelessness 
and  negligence,  moved  one  of  the  derrick 
booms  of  Its  quarry  In  such  a  manner  as  to 
set  the  dogs  on  and  hold  of  a  large,  heary 
stone  In  the  derrick  yards,  and.  Instead  of 
lifting  said  stone  from  the  ground.  In  'order 
to  move  It,  as  was  the  proper  way  of  moving 
stones,  carelessly  and  negligently  dragged 
aald  stone  upon  the  ground,  and,  heCore 
attempting  to  drag  the  aame,  had  negligent- 
ly and  carelessly  taken  bold  of  said  stone 
with  aald  dogs;  that,  In  the  proper  manner 
of  moving  stones  with  said  derrick,  holes 
are  cut  In  tbe  opposite  aides  of  the  stones.  In 
which  to  place  the  points  of  the  dogs;  that, 
In  the  stone  being  moved,  the  holes  were 
Improperly  and  carelessly  , made,  and  did  not 
give  sufflclent  hpld  to  the  dogs,  and  that,  as 
appellant  proceeded  to  drag  the  stone  on  tbe 
ground,  It  was  pulled  against  another  large 
stone,  which  made  It  Impossible  to  be  pulled 
farther  by  the  hold  had  npon  It  with  the 
dogs,  but  that  appellant  continued,  careless- 
ly and  negligently,  to  pull  upon  the  stone 
until  the  dogs  slipped  from  their  hold,  and 
flew  with  great  force  through  the  air  to- 
ward the  signal  station  upon  Which  appel- 
lee's son  was  standing,  and,  without  warn- 
ing, or  without  giving  him  an  opportunity 
to  change  his  position,  struck  blm  and  threw 
him  violently  to  the  ground,  npon  stones, 
and  80  Injuring  him  that  he  died  two  hours 
thereafter;  that  at  appellant's  quarries, 
where  said  boy  was  working,  there  were  two 
large  derricks,  and  that  a  signal  boy  was 
employed  for  each  derrick;  that  the  derrick 
which  killed  appellee's  son  was  a  different 
one  from  the  one  for  which  he  was  acting 
as  algnal  boy,  and  one  with  which  he  had  no 
connection  whatever;  that  each  derrick  bad 
a  separate  crew  of  men,  and  a  separate 
manager,  known  as  "derrick  boss";  and  that 
said  derricks  were  so  located  that  each  was 
In  reach  of  the  other,  and  they  were  worked 
and  used  upon  the  same  yards. 

The  first  question  discussed  by  coonsel 
arises  under  the  ruling  of  the  court  striking 
out  appellant's  plea  in  abatement  In  the 
pleading  called  a  "plea  in  abatement"  It  la 
averred  that  James  Nelson,  mentioned  In  the 
complaint  as  appellees  husband,  was  not,  at 
the  time  of  tbe  commmcement  of  tbe  action, 
dead  or  In  prison,  and  that  he  had  not  de- 


serted his  family.  It  was  on  this  ground 
alone  that  It  was  asked  that  the  action  abate 
until  the  facts  charged  should  be  adjudicated 
and  finally  determined.  At  common  law,  an 
action  for  the  deatb  of  a  minor  child  did  not 
survive  In  favor  of  the  parent  or  parents. 
It  Is  DOW  only  by  virtue  of  the  statute  that 
such  action  can  be  maintained,  and  primarily 
the  right  to  sue  is  given  alone  to, the  father. 
This  right  Is  based  iQKin  the  tact  that  the 
father  is  entitled  to  the  services  and  earn- 
ings of  his  minor  child.  Section  266,  Bums' 
Bev.  St.  1901,  provides:  "Wh»i  a  husband 
father  has  deserted  his  family  or  la  Im- 
prisoned, tbe  wife  or  mother  may  prosecute 
or  defend,  in  bis  name,  any  action  which  he 
might  have  prosecuted  or  defended  and  tfiaU 
have  the  aame  rights  and  powers  therein  as 
he  might  have  had."  Section  207,  Boms* 
Bev.  St  1901,  Is  as  follows:  **A  fftther  (or 
in  case  of  his  death  or  desertion  of  his  fam- 
ily or  Imprisonmeo^  the  mother)  may  main- 
tain an  action  for  the  injury  or  death  of  a 
child."  Tbla  statute,  npon  the  condition 
named,  vests  in  the  mother  the  right  to  pros- 
ecute an  action  (or  the  Injury  or  death  of 
her  minor  child.  Section  868,  Bnmi^  Rev. 
St  IDOl,  provides:  'Tleadlngs  denying  the 
Jurisdiction  of  the  court  ta  In  abatement  of 
the  action  and  all  dilatory  pleas  must  be 
supported  by  affidavit  The  character  or  ca- 
pacity In  which  a  party  sues,  or  la  sued,  and 
the  authority  by  virtne  of  wblch  be .  soes 
shall  require  no  proof  oo  tbe  trial  of  tba 
cause,  unless  audi  character,  capacity  or  an- 
tbority  be  denied  by  a  pleading  vaOiet  oath, 
or  by  an  affidavit  filed  therewith."  (3onnsd 
for  appellant  contend  tlut.  under  tbla  stetnte, 
they  cannot  test  appellee's  capad^  to  sue, 
except  by  a  plea  under  oatt^  and  tiiat  the 
Issue  npon  that  plea  shoDld  have  been  deter* 
mined.  We  think  connsel  are  mlstaJcoL  It 
is  not  a  question  of  capacity,  bnt  a  question 
of  right  conferred  by  statute  iqpon  tlie  wife 
and  mother  under  the  conditions  named.  Un- 
der these  atatntes;  Qie  wife  and  motber  has 
tbe  same  right  to  prosecute  an  action  of  this 
character  as  the  husband  or  father,  when  bar 
rl^t  rests  upon  tlie  (act  that  ttie  Irasbaad 
and  father  was  titber  dead  w  in  pclata,  or 
had  deserted  Ua  ftunlly.  To  ezerdae  tUs 
right;  It  Is  eesentlally  necessaqr  (or  her  to 
bring  beraelf  within  one  or  mwe  of  the  ^o- 
vislons  of  tbe  statute,  and  this  slie  lias  done 
by  tbe  averments  In  Iier  complaint.  In  flds 
case  appellee  bottomed  her  right  to  prose- 
cute this  action  mmn  tbe  fact  that  the  hus- 
band and  father  bad  desnted  hla  fkmlly. 
This  was  a  anbstftntive  and  issuable  fact, 
and,  to  maintain  her  ri^  to  me,  abe  was 
required  to  prove  It  A  plm  in  abatement  Is 
one  In  which  Is  set  up  matter  tending  to  de- 
feat or  suspend  the  suit  or  proceeding  In 
which  It  Is  interposed,  bnt  which  does  not 
debar  the  plaintiff  from  recommencing  an- 
other action  at  some  oUier  time  or  In  some 
other  way.  EnoycL  Plead,  ft  Prac.  toL  1, 
p.  1.  Under  this  recognlied  deflnitkm  <tf  tlw 
term  "plea  tai  abatement"  It  la  dear  tiiat  tbt 
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plesdlttg  10  designated  appellant,  and 
stricken  out  on  motion,  was  not  such  a  plea, 
but  an  answer  in  bar.  There  was  no  error 
In  sustaining  tbe  motion  to  strike  oat 

The  next  question  In  the  order  of  dlscns- 
Blon  Is  the  one  which  arises  npon  tbe  action 
of  the  court  In  OTemilfng  tbe  demurrer  to 
the  complaint.  Tbe  complaint  Is  a  common- 
law  count  to  recover  damages  for  the  allied 
n^Ugent  killing  of  appellee's  son,  and  Is  not 
drawn  upon  tbe  provisions  of  the  employers' 
liebility  acf  of  1893.  It  charges  appellant 
with  two  acts  of  n^IIgence,  in  this;  First, 
lliftt  It  required  appellee's  son  to  cease  his 
dntles  as  water  boy,  and  directed  him  to 
perform  the  duties  of  signal  boy— the  latter 
position  being  a  more  dangerous  one  than  the 
former,  and  so  known  to  be  by  appellant,  of 
which  fact  the  deceased  was  Ignorant;  sec- 
ond, the  manner  la  wblch  appellant,  by  Its 
servants,  undertook  to  move  a  heavy  ston^ 
bringing  It  in  contact  with  another  heavy  ob- 
ject, and  applying  sufficient  force,  through 
Its  derrick  and  ropes,  to  pull  the  "dogs" 
from  their  hidd  upon  the  stone,  which  caused 
them  to  fly  against  the  deceased,  by  which 
he  was  killed.  An  employe,  in  a  case  of  this 
character,  assumes  all  the  ordinary  dangers 
and  risks  Incident  to  tbe  employment,  whlcli 
include  obvious  dangers  and  risks  of  which 
he  bas  knowledge,  or  of  which,  by  tbe  ex- 
ercise of  ordinary  care,  he  could  have  known. 
These  are  propositions  of  law  uboot  whtcb 
there  seems  to  be  no  controversy.  It  Is  nec- 
essary, therefore,  for  the  complaint  In  such 
case  to  state  facts  showing  that  the  Injmred 
party  did  not  assume  the  risk.  American 
Boiling  HIU  Oo.  V.  HolUnger  and.  Sup.)  67  N. 
B.  p.  986.  An  employe  assumes  not  only  the 
ordinary  dsngers  of  his  employment  which 
are  known  to  him,  but  also  such  as  by  the 
exercise  of  ordinary  diligence  wonld  have 
been  known  to  him.  Pennsylvania  Co.  t. 
Ebaugh,  162  Ind.  581,  BS  N.  B.  763;  Linton 
Coal  Co.,  etc.,  v.  Persons,  IS  Ind.  App.  60, 
43  N.  B.  661.  Tbe  doctrine  of  assumption 
of  risk  on  tbe  part  of  the  employe  rests  upon 
his  knowledge  of  the  dangers  Incident  to  his 
employment,  and  this  Includes  the  dangers 
which  he  might  hare  known  by  the  exercise 
of  ordinary  care  and  diligence.  It  has  many 
times  been  ruled  that,  in  the  class  of  cases 
we  are  now  considering,  it  is  essential,  In 
order  to  make  a  good  complaint,  to  aver  that 
the  Injured  party  had  no  knowledge  of  the 
danger.  Peerless  Stone  Oo.  v.  Wray,  148 
Ind.  674,  42  N.  Bl  927;  Louisville,  etc..  By. 
Go.  T.  Sandford.  Adm'r,  117  Ind.  265,  19  N. 
B.  770;  Big  Creek  Stone  Go.  t.  Wolf,  Adm'r, 
188  Ind.  496,  88  N.  B.  52;  Louisville,  etc;, 
By.  Co.  V.  Corps.  124  Ind.  427,  24  N.  B.  1046^ 
8  L.  B.  A.  636;  Brazil,  eta.  Coal  Co.  v.  Yovag, 
117  Ind.  620,  20  N.  B.  423;  Wabash,  etc. 
By.  Co.  T.  Morgan,  182  Ind.  430;  81  N.  B. 
661,  82  N.  B.  85:  New  Ky.  Goal  Go.  T.  Albanl, 
12  Ind.  App.  407.  40  N.  B.  702;  Cleveland, 
etc.,  By.  Go.  T.  Sloan,  11  Ind.  App.  401,  89 
N.  B.  174;  Lake  Storey  etc..  By.  Co.  r.  Kurt% 


10  Ind.  App.  60,  35  N.  E.  201,  87  N.  B.  303. 
In  New  Ky.  Coal  Co.  v.  Albanl,  supra,  this 
court  said:  "The  servant's  knowledge  or 
want  of  knowledge  must  be  specially  al!eg> 
ed,  because  upon  this  it  depends  whether  or 
not  he  is  to  be  held  to  have  assumed  the 
risk;  •  •  *  assumption  of  the  risk  and 
contributory  negligence  being  separate  and 
Independent  factors."  As  far  as  tbe  com- 
plaint goes  In  this  case  Is  to  the  extent  of 
averring  that  tbe  place  to  wUch  appellee's 
son  was  sent  to  work  was  more  dangerous 
and  hazardous  than  tbe  position  be  had  for- 
merly occupied,  and  that  he  was  Ignorant 
of  the  Increased  danger.  There  is  no  aver- 
ment in  tbe  complaint  to  tbe  effect  that  he 
did  not  know  the  place  was  dangerous.  The 
complaint  in  no  place  negatives  his  knowl- 
edge of  the  danger.  The  averment  that  the 
position  of  signal  boy  was  more  dangerous 
than  that  of  water  boy,  and  that  the  deceased 
was  ignorant  thereof,  <alls  short  of  an  allega* 
tion  ^at  be  had  no  knowledge  of  the  dan- 
ger. Neltiier  is  there  any  allegation  that  he 
had  iM>  knowledge  of  the  danger  that  con- 
fronted  htm  from  the  operation  of  the  der- 
rick In  moving  the  stone  in  the  manner  de- 
scribed by  the  complaint  lender  the  uni- 
form rule  In  this  state,  as  Indicated  by  the 
authorities  dted,  we  are  constrained  to  bold 
the  complaint  bad  for  its  fallnre  to  aver 
that  the  deceased  bad  no  knowledge  of  tbe 
danger  whlcb  confronted  bim  and  caused  bis 
death. 

The  Judgment  Is  reversed  and  tlie  cause 
remanded,  with  instroetlona  to  tbe  court  be- 
low to  sustain  tbe  demurrer  to  tbe  complaint, 
and  for  further  proeeedtaiga  not  lnomristaiit 
wltb  tiiUs  opinion. 

(82  iDd.  App.  273) 

DNITBD  BBOTHBBHOOD  OF  OABPBN- 

TBB8  AND  JOINKBS  OW  AMBBIOA 

v.  DINKLB. 

(Appelate  Court  of  Indiana.  Divislom  No.  1. 

Jan.  26,  1904.) 

HUTUAL  BBNKFIT  SOCIBTT— CONaTITUTION— 
CONSTRUCTION  —  DUES  —  AS8B3SUBNTS-AR- 
REARAQBS-SUSPaNSIDN  FROM  BBNEF1TS- 
FORFEITURB  —  CORPORATIONB  —  ACnO(ia  — 
PLBADINO. 

1.  Where  the  dues  of  a  society  Id  the  nature 
of  a  mutual  benefit  aBSOciation  were  60  cents 
each  mouth,  and  each  local  union  collected  an 
aesMsment  monthly,  and  the  constltntion  pro- 
vided that  monthly  does  Bhouid  be  charged  on 
the  books  on  the  Ist  of  each  month,  and  that 
the  secretary  should  not  receive  dues  in  tbe 
Interim  between  meetings,  except  that  atter  the 
last  meeting  in  the  month  he  should  receive  dnss 
up  to  and  including  the  last  day  of  the  month, 
the  monthly  dues  and  assessments  were  enter- 
ed and  became  due  on  tbe  1st  of  the  month, 
but  the  members  had  all  ot  that  month  in  which 
to  pay  without  becoming  delluqaent. 

2.  The  further  provision  that  wben  a  memb» 
owed  a  sum  "equal  to  three  months^  dues"  bs 
was  not  In  good  standing  did  not  mean  nsera- 
ly  an  arrearage  of  three  months'  does  of  00 
cents  pOT  month,  but  a  sum  equal  to  that 
amount,  and.  If  a  member  was  assessed  $2  In 
any  one  month,  and  did  not  pay  it  for  thrss 
months,  be  ms  not  in  good  standtng. 
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8.  An  or^nlzatloD  of  carpeoters  having  a 
Dumber  ol  objects  ta  view,  anch  aa  "to  disconr- 
age  piece  work,  encourage  the  apprentice  aya- 
tem.  etc.,  did  not  issue  a  policy  of  insurance, 
but  provided  that  each  memtwr  over  six  months 
a  contributing  member  and  in  good  standing 
should  be  entitled  to  certain  beneSts,  but  that 
**when  a  member  owes  a  sum  equal  to  three 
months'  dues  he  is  not  in  good  standing,  and  to 
thereby  suspended  from  all  benefits  in  the  inter- 
im, ahd  will  not  again  be  in  benefit  until  three 
months  after  all  liis  arrearagea  are  paid  in 
full,"  but  that  the  delinguent  might  ezerase  the 
privileges  of  membership  meanwhile,  and  that 
forfeiture  of  memlMrship  occurred  only  after 
six  months'  dellngnency.  Held,  that  the  ex- 
clueion  fr<»a  benefits  for  three  months*  arrear- 
ages was  not  a  forfeiture,  but  was  within  the 
power  of  anch  organisation  to  malie  regulations, 
and  was  not  so  unreasonable  as  to  be  illegal. 

4.  Where  an  association  sued  by  name  with 
the  words  "a  corporation"  added  thereto  an- 
swered that  name,  filed  a  motion  for  new 
trial,  and  assigned  error.  It  must  be  considered 
a  corporation,  though  there  is  no  evidenc*  of 
Incorporation  In  the  record  on  appeal. 

Appeal  from  Glrcnlt  Covrt,  AUen  County; 
Edward  O'Rourke,  Jtidge. 

Action  by  Elizabeth  Dlnkle  asainst  tiie 
United  Brotherhood  of  Garpenten  and  Join- 
en  of  America.  Prom  a  Indsment  for  plain- 
tiff defendant'  appeals.  Berereed. 

Ryan  &  Byan,  for  appellant  Olds  & 
Douffhman  and  J.  W.  Eggeman.  for  appel- 
lee. 

BOBINSON,  J.  Overruling  app^ntfa 
motion  for  a  new  trial,  sought  on  the  ground 
that  the  court's  decision  was  not  sustelned 
by  snffldent  evidence  and  was  contrary  to 
law,  to  the  error  assigned.  The  agreed  facts, 
as  set  out  In  the  bill  of  exceptions,  'are  as 
follows:  Appellee  to  the  widow  of  John  0. 
Dlnkle,  who  became  a  member  of  the  ap- 
peltout  organization  on  June  U.  1900^  and 
continued  a  member  until  his  death  June 
29,  lUOl.  Appellant,  "the  United  Brother- 
hood of  Carpenters  and  Joiners  of  America, 
is  an  organization  constotlng  of  local  unions 
in  the  United  States,  and  that  the  defend- 
ant herein  is  the  supreme  authority  in  said 
order,  and  has  control  of  the  grand  and  sub- 
ordinate unions  of  the  organization."  The 
objects  of  the  organization,  as  set  forth  in 
its  constitution,  are  to  dlacourage  piece 
work,  to  encourage  the  apprentice  system  and 
a  higher  standard  of  skill,  to  cultivate  feel< 
Jngs  of  friendship  among  the  craft,  to  assist 
each  member  to  secure  employment,  to  reduce 
the  bonrs  of  dally  labor,  to  secure  adequate 
pay  for  work,  to  furnish  aid  In  cases  of  death 
or  permanent  disability,  and  by  legal  and 
proper  means  to  elevate  the  moral.intellectual, 
and  social  condition  of  the  members  and  to 
improve  the  trade.  That  there  has  been  or- 
ganized in  Ft.  Wayne,  for  two  years  last 
past,  a  subordinate  union  known  as  "Ft. 
Wayne  Union,  No.  232,  United  Brotherhood 
of  Carpeutera  and  Joiners  of  America," 
which  is  imder  the  control  of  appellant. 
That  each  subordinate  union  collects  month- 
ly from  each  of  its  members  In  good  stand- 


ing an  assessment  or  dues,  for  the  use  of  the 
appellant.   That  the  decedent,  Dlnkle,  was 
admitted  to  membership  In  the  Ft  Wayne 
Union,  No.  232,  and  by  such  admission  he 
was  and  became  entitled  to  all  of  the  priv- 
ileges and  benefits  of  membership  In  the 
general  organization  of  the  appellant,  ai 
provided  for  In  the  by-laws  and  constitution. 
That  the  following  sections  of  appellant's 
constitution  retote  to  the  question  of  bene- 
fits recoverable  In  case  of  the  death  of  a 
member:  "Sec  102.   On  the  death  of  a  mem- 
ber In  ben^t  hto  wife  or  legal  helra,  as 
named  In  his  application,  shall  be  entitled  to 
the  meml>er's  funeral  benefit  as  prescribed  in 
the  constitution."    "Sec.  95.   The  members' 
funeral  benefit  shall  be  $100  on  six  months 
membership,  and  $200  on  one  year's  member- 
ship."   "Sec.  66.    Monthly  dnes  shall  be 
charged  on  the  books  on  the  first  of  each 
month.   A  member  Joining  at  any  othw  time 
in  the  month  shall  pay  in  advance  a  propor- 
tionate amount  up  to  the  first  of  the  next 
month."   "Sec.  89.   When  a  member  owes 
a  sum  equal  to  three  months'  dues,  he  is  not 
in  good  standing,  and  to  thereby  suspended 
from  all  benefits  in  the  Interim,  and  will  not 
again  be  in  benefit  until  three  months  ntter 
all  his  arrearages  are  paid  in  full."  'The 
monthly  dues  were  50  cents.   That  imme- 
diately after  the  death  of  Dlnkl^  appellee, 
who  was  the  beneficiary,  furnished  appellant 
with  proofs  of  the  death,  as  required  under 
appellaufs  tows  and  constitution.   Ttiat  the 
following  is  a  statement  of  asaeasmenta  and 
dues  made  on  decedent  the  amount  paid, 
and  the  date  of  payment,  in  the  order  nam- 
ed: May,  1900,  26  cents,  AprU  2,  1900;  iimb, 
50  cents,  April  2,  1900;  July,  50  cents,  De- 
cember 3,  1900;  August,  50  cents,  January 

14,  1901;  September,  50  cents,  February  11. 
1901;  October,  60  cents,  March  18,  1901; 
November,  50  cents,  March  25,  1901;  De- 
cember, 50  cents,  April  1,  1901;  January. 
1901,  60  cents,  April  29,  1901;  February,  SO 
cents,  April  29,  1901;  March,  50  cents.  May 

15,  1901;  April,  |2,  June  24,  1901;  May,  $2. 
June  24, 1901;  June.  $2,  June  24, 1901;  July. 
20  cento,  June  24,  1901.  The  court  found 
for  appellee  and  rendered  a  Judgment  In  her 
favor  for  «20a 

Appellant's  constitution  (section  66)  prtv 
vides  that  monthly  dues  shall  be  charged  on 
the  books  on  the  1st  of  each  month.  It  also 
provides  (section  57)  that  the  financtol  aetrre- 
tary  shall  not  receive  the  dues  of  members 
In  the  Interim  between  meetings,  except  that 
after  the  last  meeting  in  the  month  be  sball 
receive  dues  at  hto  house  m  office  up  to  and 
Including  the  tost  day  ai  the  month,  ent«*> 
lug  npon  the  card  of  mdmbershlp  the  euct 
date  of  payment  The  agreed  facts  ^te 
that  the  monthly  dues  were  60  centa,  and  that 
each  subordinate  union  collected  nuMitlily  aa 
assessment  or  dues.  From  ttUs  It  must  be 
held  that  monthly  dues  and  assessments  werv 
placed  on  the  books  and  became  due  on  tbe 
lat  of  the  month,  bat  that  the  member 
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all  of  tliat  montb  In  which  to  mak«  the  pay- 
ment, and  would  not  be  delinquent  as  to 
tbe  amount  payable  that  month  until  the  Ist 
of  the  following  month;  that  Is,  the  decedent 
was  not  in  arrears  for  the  dues  and  assesa- 
menta  for  April,  1901,  until  after  the  explra- 
tlOD  of  that  month— until  May  1st  following. 
It  certainly  could  not  be  said  that  he  was 
In  arrears  during  the  month  of  April  for  the 
April  dues  and  assessments.  So  that;  when 
section  89  says  that  when  a  meipber  owes  a 
sum  equal  to  three  months'  dues  he  is  not  in 
good  standing,  it  manifestly  means  tbat  be 
Is  not  In  good  standing  when  be  Is  In  arrears 
for  that  sum. 

The  agreed  facta  show  tbat  the  decedent 
owed  $2  for  the  month  of  April,  1901,  and 
tbat  this  was  not  paid  until  June  24tb.  He 
was  therefore  In  arrears  for  this  amount 
from  the  lat  day  of  May  until  It  was  paid, 
.lune  24th.   As  the  dues  were  50  cents  per 
month,  he  was  In  arrears,  within  the  mean- 
ing of  section  88,  'in  a  sum  equal  to  three 
months'  dues."   The  provision  Is  not  that  If 
be  owes  three  months'  duea  he  Is  in  arreara, 
but  that  if  he  owes  a  sum  equal  to  three 
months'  dues.   There  la  no  ambiguity  in  the 
language  thus  used,  and  we  must  give  to  the 
words  used  their  ordinary  meaning.   By  the 
provisions  of  the  constitntion  a  member  Is 
■object  to  fines  and  assessments.   The  agreed 
facts  state  that  the  monthly  duea  were  60 
cents,  and  that  for  the  month  of  April  de- 
cedent was  charged  bj  appellant  with  $2. 
Tbe  payment  of  all  sums  owing  by  a  mem- 
ber for  any  month  is  put  on  the  same  baals, 
and  a  member  Is  delinquent  when  he  is  In 
arzears  In  a  sum  equal  to  three  mouths* 
does.   On  Jane  24th  decedent  paid  $2,  for 
whicb  be  had  been  hi  arrears  since  May  1st 
The  concluding  i»rt  of  section  89  sus- 
pends A  member  from  all  beuefits  while  In 
arrears,  and  proTtdea  that  he  "will  not  again 
be  In  benefit  until  three  months  after  all  his 
arrearages  are  paid  In  full."  This  provi- 
sion, it  is  argued  by  appellee's  counsel,  la 
tmreasouable  and  oppressive  and  should  be 
dlsres».rded.   It  is  not  asked  that  this  lan- 
guage be  given  a  certain  construction,  but 
tbat  it  be  stricken  out  pf  the  section,  and 
wholly  disregarded.   An>ellee  bases  her  right 
to  the  money  she  sues  for  upon  tbat  provi- 
sion of  appellant's  constitntlon  which  says 
that  on  tbe  "death  of  a  member  In  benefit" 
his  wife  or  faelrs  shall  be  entitled  to  the  mem- 
ber's funeral  benefit;  as  prescribed  ta  tbe  con- 
stitntlon.  It  la  quite  true  tbat  forfeitures 
are  not  ftiTored  in  tbe  law,  and  that  contln- 
ning  an  insurance  policy  in  force  and  accept- 
ing payment  of  premiums  with  knowledge 
of  facts,  wblcb,  by  tbe  terms  of  a  condition 
of  the  contract,  make  it  voidable  is  a  waiver 
of  the  condition.   Sweetser  v.  Odd  Fellows, 
etc.,  Ass'n,  117  Ind.  97, 19  N.  B.  722;  Painter 
V.  Industrial  Life  Ass'n,  181  Ind.  68,  30  N.  B. 
87G-    While  tbe  appellant  hM  some  of  the 
features  of  an  insurance  company,  yet  it  does 
not  Issne  ai^  policy  of  insurance  and  goes  no 


further  in  tbis  particular  than  to  pay  sick 
or  disability  boieflts  and  funeral  benefita. 
And  this  feature  of  the  organization  is  by 
no  means  the  principal  purpose  for  which  it 
exists.  The  right  to  such  benefits  is  not 
concurrent  with  the  payment  of  dues  or  an 
assessment  at  the  Inception  of  membership. 
Appellant's  constitution  (sections  93  and  95) 
provides  tbat  eacb  beneficial  member  will 
be  entitled  to  benefits,  "provided  he  is  over 
six  mouths  a  contributing  or  financial  mem- 
ber In  good  standing";  and  that  tbe  member'a 
funeral  benefit  "shall  be  $100  on  six  months' 
membership;  |200  on  one  year's  member- 
ship." Any  promise  appellant  makes  in  its 
organic  law  to  pay  its  memba«  benefits  be- 
comes a  contract  between  appellant  and  any 
person  becoming  and  continuing  a  member, 
aud  to  the  extent  that  tbe  mutual  obligations 
of  appellant  and  a  member  cooatltute  a  con 
tract  the  constitution  and  by-laws  of  appel- 
lant are  a  part  of  that  contract  The  mem- 
ber must  know  wbat  is  required  of  him  when 
be  becomes  a  member,  aud  so  long  as  be 
voluntarily  continues  a  member  he  agrees  to 
comply  with  such  requirements.  The  or- 
ganization may  have  good  reasons  for  im- 
posing fines  and  penalties  upon  delinquent 
members.  That  Is  a  matter  It  must  detect 
mine  for  itself.  It  concerns  no  one  outside 
of  the  membership,  whether  the  enforce- 
ment of  a  certain  rule  of  tbe  organization 
will  be  Inexpedient  or  detrimental  to  the 
best  interests  of  the  organization.  Such  flues 
and  penalties.  Imposed  by  Its  constitution, 
may  seem  severe;  but  so  long  as  they  are 
not  illegal,  nor  Immoral,  nor  against  public 
policy,  they  may  be  enforced.  Within  these 
restrictions  the  society  most  determine  for 
itself  what  rules  it  thinks  Will  best  carry 
out  its  purpose. 

Tbe  enforcement  of  the  rule  in  question 
is  not  a  forfeiture  of  membership.  The  de- 
linquent member,  after  arrearages  are  paid, 
and  during  tbe  prescribed  period,  may  ex- 
ercise the  privileges  of  membership,  and 
share  in  all  its  advantages  except  in  the 
matter  of  ben^ts.  A  delinquency  of  six 
months  la  a  forfeiture  of  membership  with- 
out a  vote  of  tbe  local  union,  and  such  per- 
son can  be  readmitted  only  as  a  new  mem- 
ber. When  decedent  paid  his  arrearages, 
he  must  have  known  that  by  the  terms  of 
his  contract  he  would  not  be  entitled  to  ben- 
efits until  the  expiration  of  three  months 
thereafter.  Even  if  it  be  admitted  that  tbe 
rule  is  a  harah  one,  we  see  no  sufficient  rea- 
son for  declaring  it  unreasonable.  And,  con- 
struing tbe  provisions  of  the  constitution  re- 
lating to  tbe  payment  of  dues  and  assess- 
ments as  It  was  manifestly  intended  they 
should  be  construed,  we  do  not  think  it  can 
be  said  tbat  tbe  rule  is  oppressiva  .  Prom 
the  declared  purpose  ot  the  organization,  as 
above  set  out,  we  must  conclude  tbat  .de- 
cedent became  a  member  with  a  number 
of  objects  in  view  aside  from  the  matter  of 
benefits.  It  he  Toluntarily  nibjected  him- 
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self  to  tbe  pvoTiBbmB  of  whst  migbt  ae^ 
to  be  a  harsh  rale  eoncendiig  the  paymoit 
of  these  benefits,  we  see  no  more  reaatm 
tor  relleTing  bim  from  Its  operation  ■  than 
there  would  be  for  relieving  hioi  from  a 
hard  bargain  which  had  been  fairly  and 
volmitarily  entered  into.  No  unfair  advan- 
tage was  taken;  no  fraud  was  practiced.  A 
contractual  relation  existed  between  aK)el- 
lant  and  decedent,  and  the  provision  in  gaea- 
tlon  enta%d  itto  that  relation.  And,  as  tbe 
provision  is  neither  illegal,  nor  Immoral, 
nor  against  public  policy,  we  see  no  snffl- 
dent  reason  for  declaring  it  lnoperatlT& 

Nor  do  we  think  It  material.  In  this  case, 
whether  appellant  ts  an  Incorporated  or  an 
unincorporated  society.  Appellant  was  sued 
aa  a  corporation,  the  complaint  stating  that 
appellee  "complains  of  tbe  defendant.  United 
Brotherhood  of  Carpenters  and  Joiners  of 
America,  a  corptnation."  By  that  name  ap- 
pellant answered  the  complaint  by  general 
doilal,  filed  a  motion  for  a  new  trial,  and 
has  assigned  error.  There  Is  no  evidence  In 
the  bill  of  exceptions  that  appellant  la  a  cor- 
pnatlon,  and  counsel  argue  that  for  tbe 
purpose  of  tbSM  case  It  must  be  considered 
an  unincorporated  society.  However,  upon 
Qie  authority  of  Adams  Express  Oo.  v.  Hill, 
43  Ind.  Ifi7,  It  must  be  ta^d  that  appellant 
la  a  corporatian.  Appellant  does  not  deny 
tbe  membership  of  tbe  decedent;  but  It  la 
argued  that  whetiier  appellant  is  an  Incor* 
porated  or  unincorporated  society  becomes 
important  In  determining  the  reasonableness 
or  unreasonablencBB  of  the  section  of  the 
conatitatlon  or  by-laws;  '  dtli^  Kennedy  v. 
Garpentffla'  Union  (Sup.)  78  N.  T.  Snpp^  85. 
But,  in  80  far  as  the  payment  of  these 
benefits  makes  appellant  a  mutual  benefit 
society,  the  swUcatlon  for  membership^  the 
constitution  and  by-laws,  and  the  certificate 
of  membership  constitute  a  contract  be- 
tween the  member  and  the  society.  Bauer 
T.  Samson  Lodge,  102  Ind.  262,  1  N.  B.  1^71: 
HoUand  v.  Taylor.  Ill  Ind.  121, 12  N.  B.  116; 
Supreme  Lodge  v.  Knight,  117  Ind.  489,  20 
N.  B.  479,  S  L.  B.  A.  400.  In  such  a  case 
we  see  no  sufBdent  reason  for  saying  that 
an  unreasonable  provision  In  the  constitu- 
tion of  an  incorporated  sodety  will  not  be 
enforced,  while  tbe  same  provision  in  an  un- 
incorporated society  will  be  enforced.  How- 
ever, as  we  have  concluded  that  the  provi- 
sion in  question  is  not  of  such  a  character 
that  It  must  be  declared  a  nullity,  the  above 
distinction  becomes  unimportant.  Aa  before 
stated,  we  are  not  asked  to  construe  this 
particular  provision,  but  we  are  asked  to 
strike  tbe  provision  from  appellant's  con- 
stitution. It  must  be  ccmceded  that  appel- 
lant has  the  right  to  Impose  fines  and  penal- 
ties for  failure  to  pay  dues  and  assessments 
promptly,  and  that  It  may  expel  delinquent 
members.  Membership  In  appellant  carries 
with  It  the  member's  assent  to  these  provi- 
slona  WlUiin  certain  restrictions,  before 
mentioned,  appellant  must  determine  for  It* 
•Babearins  granted,  71  N.  E. 


self  what  rules  and  regulations  will  beat  pro- 
mote tbe  purposes  for  which  it  was  organ- 
tased.  It  has  done  so.  The  provision  In  ques- 
tion Is  plain,  It  needs  no  construction,  and 
there  Is  nothing^  In  it  which  auUiorlzes  us  to 
say  that  it  la  null  and  void. 

Judgment  revened,  and  a  new  trial  or* 
dered. 


GOUI/FEB  «t  al.  T.  BBADLSnr.* 

(Appellate  Court  of  Indiana,  Dtrislm  No.  1. 
Jan.  27,  1904.) 

PUDADINO    AND  FRACTICBl-<]OMPUINT-AH- 
8WBIR— DBHURRBH-ASSIQNMENT  OT 
ERROn-SUFFICISNCY. 

1.  In  an  action  against  executors  to  enforce 
payment  of  a  legacy,  the  omissioo  In  the  com- 
plaint to  Bflege  that  there  was  property  of  tea- 
tator  applicable  to  the  payment  of  the  legacy  Is 
cured  by  a  special  finding  showing  that  fact. 

2.  An  aasignment  of  error  that  the  conrt 
erred  in  sostaining  a  demurrer  to  the  answer 
of  defendant  does  not  call  in  qnestlon  tbe  soffi- 
dency  of  the  complaint,  assailed  for  the  first 
time  on  appeal,  tliot^^  an  assignment  of  error 
that  the  coart  below  erred  In  not  earryiiw  the 
demarrtf  back  and  sustaining  It  to  the  complaint 
would  accomplish  that  result. 

Appeal  from  Circuit  Court.  Clinton  Ooonty; 
J.  F.  Neal,  Special  Judge. 

Action  by  Anna  Bradley,  special  adminis- 
tratrix of  Frank  Bradley,  deceased,  against 
David  A.  Coulter  and  oth^  executons  of  tbe 
will  of  Hiram  H.  Bradley,  deceased.  From  a 
Judgment  for  plaintiff,  defoidanta  mpxwaL 
Affirmed. 

H,  O.  Sheridan.  Cw  appellants.  W.  B;. 
Moore  and  EUas  D.  Salabnry,  fiv  appdlee. 

BLACK,  J.  The  appellee,  spedal  adminis- 
tratrix of  the  estate  of  Frank  Bradl^,  de- 
ceased, Instituted  a  proceeding  against  ttie 
appellants,  as  executors  of  the  last  will  of 
Hiram  H.  Bradley,  deceased,  seeking  an  or- 
der of  the  court  below,  In  which  tbb  settle- 
ment of  the  estate  of  tbe  testator  was  pend- 
ing, requiring  the  executors  to  pay  the  app^ 
lee  a  legacy  bequeathed  to  her  Intestate  in 
the  fourth  Item  of  the  will,  as  follows:  "I 
give  and  bequeath'  to  my  n^bew,  SYank 
Bradley,  son  of  my  brother  John  Bradley,  tbe 
sum  of  one  thousand  dollars."  There  was 
an  answer  In  four  paragraphs— the  first,  a 
general  denial.  Tbe  court  sustained  a  de- 
murrer of  tbe  appellee  to  tbe  second  and 
fourth  paragraphs,  and  overruled  her  demur- 
rer to  the  third  paragraph,  to  which  there 
was  a  reply  in  denial.  There  was  a  special 
finding  of  the  facts,  with  conclusions  of  taw 
thereon  in  favor  of  the  appellee.  The  appel- 
lants have  assigned  in  this  court  tbe  Insnffi- 
dency  of  the  petition  or  complaint,  that  the 
court  below  erred  in  sustaining  the  demurrer 
to  tbe  second  and  fourth  paragraptia  of  an- 
swer, and  that  It  wred  in  Its  amdajrioDs  of 
law. 

Coulter  V.  Bradley.  SO  Ind.  App.  421,  86 
N.  E.  184,  waa  a  proceeding  against  tha  exee- 

61.    TrauIeiTAd.  71  N.  EL  SOa. 
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Dtors  of  the  will  hen  In  question  to  compel 
the  payment  of  a  genwal  legacy  bequeathed 
by  the  third  Item  of  the  will  to  John  Bradl^^ 
It  appears  from  the  opinion  ot  tbla  court  that 
It  was  niged  against  the  ctnnpUiint,  under  an 
asalgnmoit  questUmiDg  Ita  aufflclency  for  the 
first  time  on  appeal,  that  It  did  not  allege 
that  there  was  personal  propnty  In  the  cus> 
todj  or  contnd  of  the  executors  from  which 
they  could  i>ay  the  general  legadra,  and  did 
not  oontali^  averments  that  would  wairant 
the  court  in  charging  the  executors  with  the 
payment  of  the  legacy  in  the  absoifie  of 
Bonal  estate.  The  same  objection,  in  sub- 
stance, is  urged  in  the  case  at  bar  against 
ttie  complaint,  and,  as  we  understand  the 
argument  of  coimsel,  against  the  eondusions 
of  law.  In  the  case  cited,  this  court  espres^ 
ed  the  oidnion  that  the  personal  estate  (tf  the 
testator  Is  the  primaiy  fund  for  the  payment 
of  legades,  unless  the  will,  by  Its  term% 
shows  a  different  intention,  and,  btfore  the 
real  estate  can  be  resorted  ^  for  the  payment 
of  legacies,  it  must  be  Bhovm  that  the  p^ 
sonal  estate  was  Insufficient,  or  had  been  ex- 
hausted by  the  payment  of  debts^  knd.  If  the 
testator  did  not  specify  out  of  what  fund  a 
legate  shall  be  paid,  the  legal  presumption 
la  that  It  was  his  intention  that  it  should  be 
payable  out  of  the  personal  estate  only,  and. 
If  the  personal  estate  be  not  sufficient,  the 
legacy  falls.  In  that  case,  as  in  this,  the  will 
■WBB  not  made  part  of  the  complaint.  The 
mere  fact  that  it  was  not  exhibited  could  not, 
it  was  held,  aid  an  attack  made  for  the  first 
time  on  appeal;  but  it  was  said  that,  if  it 
bad  been  made  part  of  the  complaint,  it 
might  have  overcome  the  objections  rateed 
on  appeal  to  the  complaint  by  showing  tliat 
it  was  the  intention  of  the  testator  to  make 
the  legacy  a  burdra  upon  the  real  estate,  or 
that  the  resldnary  clause  carried  with  it 
enough  property  to  pay  the  legacies  in  case 
the  personalty  was  deficient  In  this  rei^ect 
The  complaint  was  held  insnffldrait  because 
of  Its  omission  of  material  aTerments  show- 
ing pn^rty  applicable  to  the  payment  of  the 
legacy,  and  It  was  said  that  the  finding  and 
Judgment  would  not  cur^  the  omission.  In 
that  case  the  finding  was  general.  In  the 
case  at  bar  the  complaint  Is  similarly  defi- 
cient, but  there  Is  a  special  finding.  For  the 
sake  of  brevity,  we  will  set  out  in  substance 
only  those  parts  of  the  finding  wlilcta  seem 
to  iiluBtrate  the  contention  of  counael  on  the 
question  now  under  discussion:  The  estate 
of  the  testator  at  the  time  when  the  will  was 
probated  was  all  real  estate.  Tbe  value  of 
the  estate  Is  $9,000  in  excess  of  the  expenses 
of  administration,  and  not  Including  the  por- 
tion taken  by  the  testator's  widow.  Tbe  will 
was  not  found  for  five  years  and  four  months 
atta  the  testator's  death,  and  in  the  mean- 
time his  widow  had  administered  upon  his 
estate,  and  had  been  discharged  as  adminis- 
tratrix thereof.  By  the  provisions  of  the 
will  tbe  testator's  widow  was  given  one-third 
of  all  his  estate^  real  and  personal;  but  she 


renounced  the  provisions  of  the  will,  and 
elected  to  take  under  the  statute  and  she 
had  recced  and  bad  bem  paid  all  that  was 
allowed  her  by  law  as  vridow.  The  will,  in 
the  first  item,  iwovided  for  the  payment  ot 
tbe  testator's  debta.  In  tbe  second  Item  was 
the  provision  for  the  widow,  above  mwtion- 
ed.  In  the  ttiird  iton,  John  Bradley,  the  tes- 
tator's brattier,  was  glren  $1.00a  The  fourth 
Item  contained  the  bequest  of  |I,000  to  Frank 
Bradley,  the  testatoiPa  nephew;  being  the 
legacy  here  hi  qnestii»L  In  the  fifth  item 
the  testator  devised  to  tito  dty  of  Frankf<»t 
certain  real  estate  for  a  free  public  park,  vp- 
on  condltloa  that  within  three  years  after  his 
death  the  dty  should  exp«id  |2,000  in  Im- 
proving and  beautifying  the  real  estate.  This 
real  estate  waa  and  Is  of  the  value  of  fSOO. 
The  dty  rafnsed  to  acc^t  the  devise.  In 
the  sixth  item  the  testator  gave  and  devised 
the  ronalnder  of  bis  estate,  real  and  personal, 
that  should  be  left  after  Qie  satisfaction  of 
the  bequests  made  in  the  second,  third, 
fourth,  and  fifth  items,  to  the  Frankfort 
Gommandeiy  of  Knlghto  Templars,  in  trust 
for  the  creation  of  a  fund  to  be  devoted  to 
the  assistance  ct  sick,  disabled,  and  Indigent 
sir  knigbte  who  wtfe  or  might  become  mem- 
bers of  that  commandwy,  and  their  widows 
and  orphans.  In  the  seventh  Item  it  was 
provided  that;  if  the  dty  should  fail  to  com- 
ply with  the  condition  of  tbe  fifth  item,  ite 
righte  sbonld  be  forfdted,  and  the  executors 
should  sell  the  bnd  so  devised  to  the  city, 
mud  should  pay  tbe  proceeds  to  tbe  com- 
mandery,  to  become  a  part  of  tbe  fund  glvm 
in  trust  to  it  The  foregoing  were  ail  the 
provisions  of  tbe  will  devising  and  bequeath- 
ing the  pn^ter^  of  the  testator.  It  was 
found  that  no  personal  estate  came  into  the 
hands  of  the  executors,  and  they  received 
nothing  and  paid  out  nothing  as  executon. 
It  thus  appears  from  the  special  finding  that 
there  Is  property,  consisting  of  real  estate,  of 
much  greater  value  than  the  legacies,  and 
that  it  was  the  testator's  toteutton  that  only 
such  portion  of  this  cemalndor  of  the  estate 
as  should  be  left  aftw  satisfaction  of  the  be> 
quests,  including  that  to  the  appellee's  In- 
testate, should  go  to  the  commandery  as  trus- 
tee. Tbe  will  Itself,  by  Ita  express  provMons, 
will  not  permit  the  legacy  to  fail  for  lack  of 
personal  property  out  of  which  to  pay  It.  and 
tbe  fact  that  no  pnsonal  proper^  has  come 
to  the  possession  of  the  executors  cannot 
avail  against  the  legatee.  The  property  now 
remaining  is  real  estate.  The  appellant^  as- 
suming that  the  commandery  is  the  devisee 
of  this  real  estate,  contend  that  the  suit 
should  have  bera  against  that  organization; 
but  the  commandery  is  by  the  will  given  in 
trust,  for  Qie  creation  of  a  fund,  only  the 
remainder  of  the  estate  left  after  tbe  satis- 
faction of  the  legadesL  The  appellants,  as 
executors  of  the  will,  are  charged  with  tbe 
duty  of  administering  the  estate,  and  all  tbe 
legacies  should  be  paid  before  any  specific 
portion  of  the  estate  can  be  ascertained  a* 
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the  property  rlBhtfully  to  go  to  the  cam- 
mandery. 

We  hare  thai  far  proceeded  upon  the  as- 
lumptloii  that  the  material  Incompletenees  of 
the  Cfunplalnt  18  cared  by  the  Qieclal  verdict, 
which  Is  contrary  to  the  Tlew  taken  by  the 
appellanlB.  In  Conley  t.  Grove,  124  Ind.  208, 
24  N.  B.  731,  a  demurrar  to  the  complaint  for 
want  of  suffldmt  facta  havlne  been  oTerml- 
ed,  and  an  exertion  to  the  niUng  taaving 
been  properly  reseTTed.  this  action  of  the 
conrt  was  asitgned  as  error.  The  conrt  held 
the  cunplaint  insnffident,  but,  the  case  hav- 
ing been  tried  upon  an  agreed  statemmt  of 
facts,  which  supplied  the  material  fact 
omitted  from  the  complaint,  It  was  said: 
"While  tbe  complaint  was  bad,  yet  the  case 
was  tried  ujfon  it  and  all  the  facta  agreed 
iqton,  and  a  correct  finding  and  judgment 
upon  the  facts  as  agreed  upon.  There  could 
be  no  atbet  finding  and  Judgment  except  that 
•  rmdered.  Mo  good  could  be  accomplished  by 
reversal  of  tlie  case,  as  the  same  finding  and 
judgment  would  have  to  be  rendered  if  the 
case  was  reversed  and  the  complaint  amend- 
ed." In  Gimiand  v.  Jones,  144  Ind.  662,  43 
N.  E.  930,  65  Am.  St.  Rep.  210,  the  cour^  on 
appeal,  looked  to  a  special  finding,  and  held, 
upon  a  finding  of  matter  of  fact  therein,  that 
the  plaintiff  was  not  Injured  by  errw  In  sus- 
taining a  demurrer  to  one  paragraph  of  his 
complaint  In  Lake  Shore,  etc.,  K.  Co.  v. 
Kurtz,  10  Ind.  App.  60,  37  H.  B.  308,  It  was 
said  (page  74, 10  Ind.  App.,  and  page  306,  37 
N.  E.)  that.  In  view  of  the  decisions  of  the 
Supreme  Court  alluded  to  In  the  opinion,  this 
court  did  not  feel  at  liberty  to  go  to  the  ex- 
tent of  holding  that  a  complaiut  defective  In 
matter  of  substance  can  be  cured  by  a  special 
finding.  This  was  said  with  reference  to  the 
action  of  tlie  trial  court  In  overrulingva  de- 
murrer to  the  complaint.  In  the  same  ease 
(page  73,  10  Ind.  App.,  and  page  306,  37  N. 
E.)  It  was  said  that  when  there  Is  a  special 
verdict  or  finding,  or  an  agreed  statement  of 
the  facts,  in  which  the  fact  essential  to  make 
the  pleading  good  is  expressly  found,  or  when 
such  fact  Is  admitted,  or  established  by  the 
imdispnted  evidence,  no  reversal  can  take 
place  without  violating  tbe  spirit,  if  not  the 
letter,  of  our  statutes.  "Indeed,"  It  is  furthOT 
said,  "we  can  perceive  no  substantial  reason 
why  the  same  rule  should  not  apply  to  mat- 
ters of  substance,  as  well  as  to  matters  of 
form,  when  the  omitted  fact  Is  admitted  or 
agreed  upoo;  and  this  we  understand  to  be 
the  effect  of  the  authorities.  •  •  •  When 
every  fact  essential  to  invoke  the  law  upon 
the  rights  of  tbe  parties  Is  either  found,  ad- 
mitted, or  undisputed,  an  appellate  court 
ought  to  have  the  power  to  determine  wheth- 
er or  not  substantial  Justice  has  been  done 
by  tbe  Judgment  of  tbe  lower  court,  regard- 
less of  any  ruling  or  error  which  does  not  de- 
prive the  adverse  party  of  bis  substantial 
rights."  In  Cleveland,  etc.,  B.  Co.  v.  Parker, 
154  Ind.  153,  56  N.  E.  86,  the  deci^on  related 
to  the  action  of  the  trial  court  In  overruling 


a  demurrer  to  tbe  complaint;  In  whldi  tbere 
was  an  omisidon  of  an  esamttal  fiict  It  waa 
held  that  the  necesaary  fact  omitted  tnm 
the  complaint  could  not  be  anrolled  bj  tha 
special  verdict.  Se^  also,  Weatou  Aasmr- 
ance  Oa  r.  MeOarty,  18  Ind.  App.  449,  48  N. 
B.  265.  Bo,  also,  In  PitMm^h,  etc..  B.  Co.  r. 
Moore,  1B2  Ind.  34S,  68  N.  ID.  290;  44  L.  B. 

A.  638,  It  was  held  that,  where  a  pleadlns  la 
tested  by  d«nurrer,  it  must  stand  or  Call  by 
its  own  averments;  tbat  It  can  find  neitber 
weakness  nor  strength  from  othw  parts  of 
the  record.  In  Dill  v.  Mumford,  19  Ind.  App. 
009,  49  N.  B.  861,  it  WAS  bfild  tbat  this  comt 
cannot  look  to  the  evidence  in  reviewlns  tha 
action  of  the  court  below  in  ovemiling  a  d» 
mnrrer  to  the  complaint.  In  Cleveland,  etc, 

B.  Co.  V.  Tbe  Edward  O.  Jones  Co.,  20  Ind. 
App.  87,  60  N.  ID.  819,  the  statement  tbat, 
wb«i  a  necessary  and  material  averment  la 
wholly  omitted  from  a  complaint,  such  defect 
cannot  be  cured  by  a  i^edal  finding,  waa 
made  with  refermce  to  the  trial  court's  action 
In  overrtUing  a  demurrer  to  tbe  complaint: 
In  Ban  v.  Ball  Bros.,  etc.,  Co.,  21  Ind.  App. 
147,  61  N.  B.  945.  cited  for  the  appellants,  tbe 
complaint,  it  was  held,  mlgbt  be  regarded  aa 
defective,  merely,  and  not  Inaufilclent  for 
want  of  a  material  avament;  and  the  cause 
was  di^sed  of  vpon  a  consideration  of  ttaa 
special  verdict  Judgment  thereon  In  tbe  ap- 
pellant's fftvor  being  ord»ed.  In  Western 
Assurance  Co.  v.  Koonts,  17  Ind.  App.  K4,  45 
N.  £.  95,  it  is  said  that  the  correct  mle  de- 
ducible  from  the  decisions  la  that  tbe  verdict 
and  Judgment  will  not  cure  a  dtfective  com- 
plaint, when  the  question  is  first  raised  by 
the  assignment  of  error  In  this  court  If  the 
averment  of  a  substantive  fact  has  by  tbe 
pleader  been  entirely  omitted  therefrom. 
There  was  In  that  case  a  special  verdict, 
which  Is  not  set  out,  and  It  docs  not  appear 
that  It  did.  In  truth,  supply  any  fact  omitted 
from  the  complaint  We  are  of  the  opinion 
that  tbe  rule  as  thus  stated  Is  sufSdently 
supported  by  authority  If  confined  In  its  ap- 
plication to  a  general  verdict  or  finding;  bot 
it  would  seem,  upon  principle  and  aothorlty, 
and  a  correct  view  of  tbe  liberal  provisi<Hi8 
of  our  statutes,  that  the  rule  should  not  be 
BO  far  extended  as  to  include  a  case  wherein 
tbe  omitted  fact  is  Biq)plied,  as  h^e.  by  a 
^clat  finding.  The  appellants  bring  to  ns  a 
record  which,  with  tbe  complaint  first  at- 
tacked by  assignment  of  oror,  contains  also 
a  special  finding,  which  is  ns  much  a  part  ot 
the  record  as  the  complaint  itself;  and  tbe 
entire  record  thus  shows  that  the  cause  waa 
decided  upon  a  consideration  of  facts,  among 
which  was  Included  the  fact  for  the  omissdon 
of  which  the  complaint  Is  assailed.  It  cannot 
be  said  tbat  tbe  same  questl(Hi  Is  Involved 
that  would  be  presented  by  ao  assignment  of 
the  overruling  of  a  demurrer  to  the  com- 
plaint, whereby  the  defendant  was  compelled, 
against  his  formal  objection,  taken  In  the 
manner  provided  by  law,  to  combat  against  a 
demand  not  based  on  any  cauae  i>t  acUon.  If 
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fbe  fact  neceasarr  to  the  fwmpletenew  of  tlu 
cause  of  action,  omitted  from  the  complain^ 
be  supplied  by  the  court's  special  flndlnjf  of 
the  facts,  It  should  be  presumed,  In  favor  of 
the  regularity  and  propriety  of  the  proceed- 
ings in  the  trial  court,  that  the  fact  so  sup- 
plied was  proved  without  objection,  the  con- 
trary not  appearing.  If  it  were  not  so  proved* 
the  action  of  the  court  in  admitting  the  evt 
dence  would  properly  be  assailed  by  saving 
an  exception  to  sncb  action,  and  presenting 
the  matter  In  a  motion  for  a  new  trial.  If 
matter  which  would  constitute  error  does  not 
appear  on  the  face  of  the  record,  we  must 
presume  that  It  does  not  exist  Our  statutw 
provide  that  no  judgment  shall  be  stayed  or 
reversed,  In  whole  or  in  part,  where  it  shall 
appear  to  the  court  that  the  moita  of  the 
cause  have  been  fairly  tried  and  determined 
in  the  court  below  (section  670,  Bums'  Rev. 
fit.  1901),  and  that  the  court  must,  in  every 
stage  of  the  actl<»i,  disregard  any  error  or 
defect  In  the  pleadings  or  proceedings  which 
does  not  affect  the  substantial  rights  of  the 
adverse  party,  and  that  no  Judgment  can  be 
reversed  or  affected  by  reason  of  such  error 
or  defect  (section  401,  Bums*  Rev.  St  1901). 
and  even  that  no  objection,  taken  by  demur- 
rer and  overruled,  shall  be  sufficient  to  re- 
verse the  judgment,  if  it  appear  from  the 
whole  record  that  the  merits  of  the  cause 
have  been  fairly  determined  (section  848, 
Bams'  Rev.  8t  1901).  It  cannot  be  claimed 
here  that  the  question  as  to  the  sufflcieocy  of 
the  complaint  on  demurrer  was  raised  In  the 
court  below,  and  saved  for  decision  here,  by 
the  demurrer  to  the  answer,  and  the.exc^ 
tlon  to  the  action  of  the  court  in  sustaining 
such  demurrer,  and  the  assignment  here  that 
the  court  below  erred  in  sustaining  that  de- 
murrer. In  Stockwell  v.  State  ex  rel.,  etc.. 
101  Ind.  1, 16,  it  was  held  that  an  assignment 
on  appeal  that  the  trial  court  erred  In  sustain- 
ing a  demurrer  to  a  pan^aph  of  an  answer 
brings  in  question  the  sufficiency  of  such 
paragraph,  and  requires  an  examln&tioQ 
thereof,  but  does  not  require  an  examlnatlou 
of  the  complaint,  call  in  question  Its  suffi- 
ciency, and  that,  to  present  such  question  as 
to  the  sufficiency  of  the  complaint,  the  appel- 
lant should  assign  as  oror  that  the  court  be- 
low erred  In  not  carrying  the  demurrer  back 
and  sustaining  it  to  the  complaint  See,  also. 
Hunter  t,  Fitzmaurlce,  102  Ind.  449,  2  N.  B. 
127;  Hall  v.  Brownlee,  28  Ind.  App.  178.  62 
N.  B.  457.  In  Peters  v.  Banta,  120  Ind.  416, 
42S,  22  N.  B.  96,  it  was  said  that,  when  the 
appellants  alleged  as  error  that  the  court  be- 
low erred  in  sustaining  the  demurrer  to  a 
specified  paragraph  of  answer,  the;  thereby 
confined  and  limited  the  court  on  appeal  to  a 
consideration  of  the  answer— not  as  to  wheth- 
er it  was  sufficient  though  bad,  for  a  bad 
complaint  but  whether  or  not  it  stated  such 
facts  as,  in  law.  constituted  a  good  defense 
to  the  action,  a  apposing  the  complaint  to  be 
good— and  that  the  suffldency  of  the  com- 
ffJalat  wu  not  tHDOglit  In  qneati<m  by  mcb 


an  assignment  of  raror.  Be*  Baldwin  v.  Sut- 
ton, 148  Ind.  C91,  593,  47  N.  B.  629.  1067. 
These  decisions  must  prevail  with  ns,  as 
against  any  earlier  decisions  to  the  contrary 
that  may  be  found.  The  appellants  waive 
their  assignment  of  exror  In  sostalnlng  the 
demurrer  to  the  second  paragraph  of  anawer, 
for  the  expressed  reason  that  the  same  facts 
were  probably  admissible  tmder  the  third 
paragraph,  to  which  tbey  pleaded  former  ad- 
judication. The  fourth  paragraph  contained 
no  material  averments,  except  such  as  could 
have  beea  as  effectually  proved  under  the 
tliird  paragraph  or  the  first,  which  was  the 
general  denial.  Th^e  could  not  be,  there- 
fore, any  available  error  In  sustaining  the 
demurrer  to  the  fourth  paragraph. 
Jndgmttit  affirmed. 

HBNIJDY,  0.  J.,  ooncoTB  In  the  oonclnaloii. 


(S2  Ind.  App.  341) 

HILIiB  V,  NBALB,  Township  Tkmtee. 

(Appelate  Oonrt  of  Inffiana,  Dlvl^n  No.  2. 
Jan.-  28^  1904.) 

DRAINAGB  DITOH-CXAANINa  AND  SSPAnUNO 
—ALLOTMENT   AND  REALLOTMBNT—VALID- 

ITT  — NOTICB  TO  XANDOWHERS  —  ACQUIBS- 
CENCn  IN  VOID  ALLOTHENT— EFFECT. 

;    1.  In  proceedings  pursuant  to  Acts  1889,  p. 

1  63,  c.  &  (Bains'  Rev.  8t  1894^  H  &082-6634; 
Horner's  Rev.  St  1897, 1  4284a  et  seq.),  to  allot 

I  a  drainage  dttch  among  landowners  for  dean- 
Ing  and  repairs,  the  county  surTeyor  did  not 
attempt  to  give  any  notice  of  the  time  and  jdace 
for  hearing  obJectI<ai8  to  the  allotments,  nor 
provide  any  such  time  and  place,  nor  enter  of 
record  an  order  confirming  tiie  allotment  as 
required  by  sections  8  and  4.  BtUd,  that  the 
allotment  was  vtAi  and  subject  to  collateral 
attack. 

2.  Acts  1897.  p.  157.  c.  90,  after  a  preamble 
reciting  that  wnereas  conn^  surveyors  fail,  on- 
der  Bums*  Rev.  St  1894,  8  6634,  to  give  ''per- 
sonal notice"  of  the  hearing  of  objections  to  al- 
lotments for  repairing  and  cleaning  drainage 
ditches,  and  whereas  the  Supreme  Court  have 
decided  that  "such  personal  notice"  is  neces- 
sary, wovides  for  establishiug  by  a  "personal 
notice  allotments  as  previously  determined  in 
counties  where  surref ors  failed  to  give  the  re- 
quired "personal  notice."  Eeld  to  apply  only 
where  attempt  was  made  to  give  the  required 
statutory  notice,  and  not  to  cases  where  there 
was  no  attempt  whatever. 

3.  Voluntary  acquiescence  by  landowners  Cor 
the  time  being  In  invalid  requirements  as  to 
cleaning  and  repairing  a  drainage  ditch  cannot 
bind  them  for  the  future  as  to  v<rid  allotments. 

4.  Burner  Rev.  St.  1894.  {  5643  (Homer's 
Rev.  St  1901.  S  42841).  providing  for  a  new 
allotment  of  a  drainage  dltoh  for  deaning  and 
repairs,  has  no  application  where  no  legal  al- 
lotment Is  in  existence. 

6.  An  allotment  of  a  drainage  ditch  for  dean- 
ing and  repairs  had  been  made  by  a  county  sur- 
veyor without  notice,  and  was  therefore  In- 
valid, and  in  a  notice  of  subsequnit  proceedings 
they  were  called  an  "allotment"  wnereas  they 
were  recorded  as  a  "reallotment"  and  a  land- 
owner attacking  the  latter  proceedings  by  a  sub- 
sequent suit  objected  to  such  notice,  but  claim- 
ed that  the  prior  allotment  was  so  far  regular 
that  it  might  have  been  perfected  bj  a  sub- 
iouent  notice  under  Acts  1897,  p.  157,  e.  90. 
'■eld,  tiiat  it  was  immaterial  whetner  the  notice 


seq 


spoke  of  an  allotment  or  a  reallotment  &■  <bi 
us  theory  of  the  cass  he  would  be  bosad  by  ■ 
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Chang*  la  the  DreTioiu  anotment  on  aadi  a 
notice,  and  besideB  the  snrreyor  could  n(A  tn- 
valldate  hto-acta  fay  a  wrong  nanu^ 

Appeal  from  Olrcnit  Oonrt,  VandertmiiSi 
Ooaaty;  H.  A.  Bfattison,  Judge. 

Action  by  Charles  HlUe  against  John  A. 
Neale,  tnutee  of  Union  township,  for  relief 
against  an  assessment  for  cleaning  and  re- 
pairing a  drain.  Prom  a  Judgment  for  d»> 
fMidant;  plaintiff  anieals.  llransferred  from 
Supreme  Court  Affirmed, 

Ano  Dyer,  for  appellant.  Bldiaidaoa  ft 
Ortmeyer,  tax  appellee. 

0OM8TO0K,  J.  This  proceedli^c  was  an 
agreed  case  under  aeetion  S62,  Bums*  Ber. 
8t  1894,  which  was  section  NtS,  Ber.  St 
1881.  The  following  is  a  substantial  coipy  vt 
the  agreed  statement  ot  teets: 

At  all  the  times  hereinafter  aientloned  said 
EOlIe  and  Aaro  Dyer  bare  been  the  owners  in 
fe^  as  tenants  In  common,  of  a  tract  of  land 
In  said  township,  Vanderlnirgh  county*  Ind^ 
containing  166  acres;  said  Hille  baa  beoi  ttie 
separate  ownw  In  fee  of  anothw  tract  of 
land  in  said  townsh^^  containing  216  acrea; 
said  Dyer  has  been  the  separate  owner  in 
fee  of  another  tract  of  land  in  said  township 
containing  80  acrea;  Robert  J.  Stroud  baa 
bem  the  owner  of  another  tract  of  land  In 
said  township  containing,  altogether, 
acres;  and  Helen  Stroud,  the  mother  of  said 
Robert  J.  Stroud,  has  been  the  owner  of  an- 
other tract  of  land  in  said  township  contain- 
ing 04  acres.  During  the  year  18QS,  Long  and 
Duck  Pond  ditch  was,  by  proceedings  had 
In  tbe  commissioners'  court  of  said  county, 
duly  established  In  said  townshii^  and  there* 
after,  and  prior  to  December  1,  1899.  said 
ditch,  having  a  total  length  of  22,700  feet, 
was  constructed  In  accordance  with  ttie  speo- 
iflcations  required  in  said  proceedings,  and 
was  accepted  as  complete  by  proper  county 
offlcHs.  No  remonstrance  was  filed-  In  said 
proceedings,  and  no  reviewers  were  appoint- 
ed therein.  From  January  1,  1888,  until  the 
ISth  day  of  November,  1900.  Bobert  J.  Stroud 
was  condnnously  the  duly  elected,  qualified, 
and  acting  trustee  In  and  (or  said  township,  i 
and  from  said  November  16,  1900,  until  the 
presait  time  said  Neale  has  been  contintt- 
ously  the  duly  elected,  qnallfled.  and  acting 
trustee  In  and  for  said  township.  From  Jan- 
uary 1,  1899,  until  the  present  time  Charles 
0.  Gennog  has  been  contlnuouBly  the  duly 
elected,  qualified,  and  acting  connty  surveyor 
In  and  for  said  county.  Tbe  land  owned  by 
said  Hllle  and  Vjer  as  tenants  In  comnum 
was  assessed  for  the  construction  of  said 
ditch,  but  tlie  lands  owned  tbem  separate- 
ly were  not  assessed  for  the  construction  of 
said  ditch,  nor  mentioned  in  aaid  ditch  pro* 
ceedings. 

On  December  23»  1890,  said  county  sur- 
veyor, In  writing,  made  and  entered  In  his 
book  kept  tor  that  purpose  and  marked 
"Drainage  Record  No.  V  at  page  118  there- 


of, tl»  following  record,  to  wit;  "Allotments 
for  ctoaning  out  and  repairing  of  the  Long 
and  Dnek  Pond  DItdi  In  Union  township, 
Vanderburgh  Comity,  lodiann,  imder  Act  ap- 
proved Vtbnuaj  28,  isn,  mmi»  Decembw  sa; 
1809,  by  O.  a  Qenmig,  Goonty  Bmreyar." 
No  wOee  wu  gtvoi  by  the  surveyor  to  Om 
landownen  and  parties  oC  allotmait  accord- 
ing to  wJtfdi  tbe  dltA  waa  cleaned  oat  la 
the  year  1900.  Dnrlns  aald  yearno  Aiy  waa 
flsMd  tot  bearing  remonstrances  er  objecttons 
on  tlie  mrt  of  the  persona  affiseted  tberehy. 
and  no  order  was  entered  by  tlie  rarv^rar 
confirming  or  riinnglng  said  allotment.  Fol- 
lowing and  nnder  said  xecard  entry  ware  re- 
cited and  dewilbed  35  tcaeti  of  land  la  mid 
township^  the  names  of  tbe  respeeUy  own- 
ers thereof,  and  the  part;  oe  length,  In  toett 
of  said  diteh  to  be  cleaned  out  and  npalred 
1^  aald  landowner^  reapectlTeiyf  as  foUews. 
to  wit:  The  land  owned  I7  aald  mite  and 
Dyer  as  tenanta  In  common  waa  diaiced  wlUi 
8,120  feet  thereof  In  length,  the  land  of  aald 
Bobert  J.  Stroud  waa  charged  with  ^12S  feet 
thereof  In  length,  the  land  of  aaJd  Helen 
Stroud  waa  charged  with  400  feet  thareoC  In 
length,  and  the  residue  of  said  ditch  was  al- 
lotted in  aeetlons  of  different  lengtha  to  22 
other  parcels  of  land  in  said  townahlp,  tield 
by  otiier  persona  imd  emrpoiatkms.  No  as- 
sessment was  made  in  or  b7  >afd  record 
against  tbe  land  owned  by  Bllle  Indivldaally, 
nor  tbe  land  owned  indlvMnaliy  by  said 
Dyer.-  Opposite  the- description  of  each  trtut 
of  land  mentioned  therein  said  record  recites 
the  number  of  acres  in  sneb  tracts  irtiicta  are 
benefited  by  said  ditch. 

During  the  year  1900,  and  prior  to  July  80th 
of  that  year,  said  Rolwrt  J.  Strond,  town- 
ship trustee,  procured  from  said  Genong, 
county  surveyor,  a  transcript  of  said  aor^ 
veyor*s  record  of  allotments,  and  b^re  Ao- 
gust  lat  of  that  year  said  trustee  fixed  a 
time  prior  to  December  1,  IWK  within  whiefa 
each  allotment  for  cleaning  out  and  repairing 
said  diteh  should  be  completed,  and  duly 
notified  eacb  person,  to  whose  land  an  allot- 
ment had  been  made,  of  the  time  so  fixed  for 
the  completion  thereof,  and  every  person  so 
notified  proceeded  to  perform,  and  did  per- 
form, his  allotment  within  tbe  time  fixed  in 
said  notice,  so  that  'the  entire  ditch  atwe- 
sald  was  perfectly  cleaned  ont  and  repaired 
prior  to  December  1,  190(h  pceeiaely  as  sped- 
fled  and  required  by  said  recMd  of  allotments 
made  by  the  surveyor  December  23.  1800. 

On  the  26th  day  of  March,  1901,  aald  coun- 
ty snrv^or  made  and  enttt«d  In  said  Drain* 
age  Becord  No.  1,  at  page  128  tiMreof,  the 
ttAlowtag  record  atry,  to  wit:  "Reallotmaits 
for  cleaning  out  and  repairing  of  tbe  Long 
and  Duck  Pond  DitCb,  In  Yanderborgh  Coun- 
ty, Indiana,  under  act  approved  February  28^ 
1809,  made  Marcb  26th,  1901,  by  a  a  G«- 
ung,  Connty  Burv^w.**  FoUowInc  and  nn- 
der said  record  was  reeltad  and  deacrfbed  SB 
tracts  ot  bind  in  said  townahlp.  tiie  namss 
of  the  respective  owners  therat^  and  ths 
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length,  la  feet,  of  aald  dltcb  to  be  cleaned 
cot  and  repaired  bj  said  landowners,  rfr 
spectlvely.  Neither  before  the  making  of 
Bald  record  entry  nor  at  any  other  time  has 
any  petition,  signed  by  any  party  or  parties 
Interested  In  said  ditch,  been  filed  vith  said 
cotmty  surveyor  asking  for  a  new  allotment 
thereof  or  asking  anything  whatever.  By 
said  new  allotment  or  reallotments,  the  toh 
lowing  tracts  of  land  were  charged  with 
cleaning  out  and  repairing  said  ditch,  to  wit: 
The  said  land  owned  by  Hllle  and  Dyw  as 
tenants  In  common  was  charged  with  3,000 
feet  thereof  In  length.  The  said  land  owned 
by,  Hllle  Indlvldoally  was  charged  with  400 
feet  thereof  In  lei^th.  The  land  owned  by 
said  Dyer  Individually  was  charged  with  500 
feet  thereof  In  length.  The  land  owned  by 
Robot  J.  Strond  was  charged  with  3.840  feet 
thereof  In  length,  "the  said  Robert  J.  Stroud 
having  constructed  a  closed  ditch  at  his  own 
expense  for  1,650  feet  In  length,  which  was 
accepted  by  the  county  surveyor,  and  with 
which  1,650  feet  he  had  been  personally  char- 
ged." No  part  of  said  ditch  was  allotted  to 
Helen  Strood,  but  the  residue  of  said  ditch 
was  allotted  in  sections  of  different  lengths 
to  21  other  parcels  of  land  In  said  township, 
beld  by  other  persons  And  coriwratlona. 

On  the  11th  day  of  March,  1001,  Charles 
Hllle  was  given  a  written  notice,  of  which 
the  following  Is  a  copy,  to  wit:  "Notice  Mr. 
Charles  Hllle— To  Whom  It  may  Concern: 
Yon  are  hereby  notified,  That  I  will  be  at 
my  office  on  the  2etb  day  of  March  1901,  at 
the  hour  of  10  A.  M..  and  will,  then  and 
there,  hear  all  objections  that  may  be  made 
to  my  allotments  for  cleaning  out  annually 
and  keeping  In  repair  the  Long  and  Duck 
Pond  Ditch  In  Union  Township.  Vanderburgh 
county,  Indiana,  when  and  where  you  can 
appear  and  be  heard,  if  yon  see  fit.  Dated 
this  11th  day  of  March  1901.  C.  C.  Genung, 
County  Surveyor."  At  the  same  time  a  like 
notice  was  given  to  each  person  i^ected  b7 
said  reallotment,  and  five  public  notices  to 
the  same  effect  were  posted  up  in  five  public 
places  In  the  township  where  the  lands  were 
situated.  On  the  26th  day  of  March.  1901, 
there  was  no  remonstrance  or  objection  to 
the  said  reallotment,  and  10  days  thereafter 
said  county  surveyor  entered  In  the  Drainage 
Becord  of  said  connty  an  order  confirming 
said  reallotment.  Said  record  does  not  Indi- 
cate the  number  of  acres  In  each  tract  which 
are  benefited  by  said  ditch.  Before  August 
1,  1001,  said  county  surveyor  caused  to  be 
delivered  to  said  Neale.  township  trustee,  a 
transcript  of  said  surveyor's  record  of  real- 
lotments, and  made  and  entered  March  26, 
1901,  end  said  Neale  has  notified  said  Hllle 
to  clean  out  and  repair  400  feet  in  length  of 
said  ditch,  as  fixed  by  said  reallotments,  but 
said  Hllle  has  failed  and  refused  to  clean 
out  and  repair  said  400  feet  of  said  ditch, 
except  i25  feet  thereof,  and  said  Neale  la 
now  threatening  to  cause  the  same  to  be 
cleaned  out  and  repaired,  and  to  certify  the 


cost  thereof  to  ttie  auditor' of  aaid  connty,  to 
be  placed  on  the  tax  duplicate  of  said  connty, 
as  a  lien  upon  the  land  of  said  Hllle. 

The  foots  give  rise  to  the  following  Issues 
between  said  Hllle  and  Neale,  to  wit:  The 
said  Hllle  claims  that  the  said  allotments 
made  and  entered  by  said  county  surveyor 
December  28,  1899,  are  ralld  and  remain  in 
full  force  and  efTect,  and  that  the  reallot- 
ments made  and  entered  by  said  surveyor 
March  26,  lOQl,  are  Told  and  of  no  effect; 
whereas  said  Neale  claims  that  the  reallot- 
ments, made  and  entered  by  said  county  sur- 
veyor March  26.  1901,  are  valid  and  in  full 
force  and  effect,  and  that  the  allotments 
made  and  entered  by  said  surveyor  Decem- 
ber 23. 1899,  are  void  and  of  no  effect. 

The  agreed  case  being  submitted  to  the 
Vanderburgh  circuit  court  that  court,  as  a 
conclusion  of  law  from  the  agreed  facts,  made 
a  finding  in  favor  of  John  A.  Neale,  township 
trustee,  that  the  surveyor's  record  of  March 
26,  1901,  recorded  in  Drainage  Becord  No.  1, 
page  128,  was  valid,  and  that  the  Burveyor*s 
record  of  December  28,  1809,  recorded  in 
Drainage  Becord  No.  1,  at  page  112,  was  void, 
and  that  said  Hllle  was  entitled  to  no  relief 
nnder  the  agreed  statement  of  facts^  and  Judg- 
ment was  rendered  agalnat  HUle  1b  accords 
ance  with  said  finding. 

The  errors  relied  upon  for  a  reversal  of  the 
Judgment  are  as  follows:  First,  the  court 
erred  In  Its  conclusions  of  law  tq>on  the 
agreed  facts;  second,  In  finding  for  the  de- 
fendant, John  A.  Neale,  trustee;  third,  In  en- 
tering Judgmrat  in  favor  of  John  A.  Neale^ 
trustee,  and  against  Charles  Hllle. 

These  assignments  of  error  preset  sub- 
stantially the  same  question,  for  the  reason 
that  the  court's  conclusion  of  law  upon  the 
agreed  facts.  Its  finding  for  Neale,  and  Its 
entering  Judgment  in  his  favor,  all  depend 
upon  two  questions— whether  the  allotment 
recorded  by  the  surveyca'  December  28,  1890, 
was  valid  or  a  void  record,  and  whether  the 
allotment  of  March  26.  1001,  was  valid  or 
void.  Appellant  claims  that  the  allotment 
made  Decnnber  23,  1809,  was  regular  and 
valid  because  It  was  made  and  recorded  in 
the  Drainage  Becord  at  the  proper  time  and 
In  the  proper  tono.  This  claim  Is  based  up- 
on sections  5632-5634,  Bums'  Bev.  St  1894; 
section  4284a  et  seq.,  Homnr's  Bev.  St  1897; 
Acts  1889,  p.  63,  c.  38.  By  this  statnte  it  was 
made  the  duty  of  the  county  surveyor  to 
make  allotments  'of  shares  or  portions  of  the 
ditches  or  drains,  constructed  under  and  by 
virtue  of  any  law  of  this  state,  to  Uuidowners 
and  others  designated,  to  be  by  them  cleaned 
out  annually  and  kept  in  repair.  By  section 
3  of  said  act  the  surveyor  was  required  to  re- 
duce the  allotments  to  writing  and  to  record 
them  In  the  drainage  record,  and  thereupon 
to  cause  to  be  posted  up  notices  of  the  place 
where  and  the  time  whoi  he  would  hear  all 
objections  to  the  allotments,  a  form  of  notice 
being  set  forth  in  the  statute.  Provision  waa 
made  also  In  uld  thlnl  section  tat  wervim  ot 
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a  cxupj  of  said  Botl<jiB;  u  snmmoiu  are  serred, 
vjftm  each  resident  tawner  os  occupant  of  land 
and  dtbera  deidgnated.  Bj  tlie  fourth  secticm 
the  Burreyw  was  required  to  be  present  at 
the  time  and  place  mentioiied  In  the  notice, 
and  to  bear  all  objectlona  made  to  sncb  allot- 
inenta;  and,  after  hearing  all  objections  of- 
fered, he  was  required  to  confirm  or  change 
the  allotments  as  justice  might  require,  and 
to  enter  an  order  accordingly,  such  under  to 
be  final  and  concluslre  upon  all  parties  in- 
terested, nnleSB  appealed  from  In  10  days 
thereafter. 

In  Beatty  t.  Pmdan,  18  Ind.  App.  607,  41 
N.  VL  sei,  It  waa  held  that  it  was  the  Inten- 
tion of  the  Legislature  to  provide  fn  said  seo> 
tlon  the  service  of  pemmal  notice  hy  copy  up- 
on the  resident  landowners  and  otfaors  desig- 
nated; and  where  the  <»ily  notice  given  of 
the  allotmmit  was  by  the  posting  up  of  writ- 
ten notices  In  the  form  prescribed  by  statute, 
and  by  serving  a  copy  tboreof  on  the  town- 
shlp  trustee,  a  resident  landowner,  to  whose 
land  a  portion  of  the  ditch  was  apportioned, 
was  not  bound  by  the  proceedings  of  the  Bur- 
.veyor,  which  were  void  because  of  mnt  of 
Jurisdiction. 

In  the  allotment  of  said  December,  1899, 
the  surveyor  did  not  give  nor  attempt  to  give 
any  notice  of  any  kind,  nor  did  he  provide  a 
time  and  place  for  remoustrancee  and  objec- 
tions, nor  did  he  enter  an  order  upon  the  rec- 
ord conlirmlng  said  allotment  He  therefore 
had  no  Jurisdiction,  and  the  allotment  was 
void  and  subject  to  collateral  attack.  An  en- 
try upon  the  surveyor's  record  was  therefore 
without  Jurisdiction  and  necessarily  void. 

Appellants  argue  that  the  allotment  was  so 
far  regular  that  It  might  be  made  perfect  by 
subsequent  notice  to  the  landowner,  where  he 
had  no  knowledge  of  the  allotment  when  It 
was  entered,  under  the  act  regulatlDg  the  du- 
ties of  county  sorveyore.  Acts  1897,  p.  157, 
c.  90.  By  said  act  of  1897  (section  56a4a  et 
seq.,  supplemental  to  Bums*  Bev.  St  1894; 
section  4S17  et  seq.,  Horner's  Bev.  St  1887) 
it  was  provided  that  in  all  counties  where 
county  surveyors  failed  to  give  personal  no- 
tice to  the  respective  landowners  of  the  al- 
lotting of  any  ditch  over  which  such  sur- 
veyors had  supervision  under  the  statute  of 
1889,  and  ditch  allotments  for  cleaning  and 
repairing  were  by  them  made,  they  should 
give  personal  notice  to  the  landowners  of  the 
land  affected  by  such  allotments,  the  form  of 
notice  to  be  the  same  as  that  prescribed  in 
said  third  section  of  the  act  of  1889;  and  that 
if  the  landown^  should  fall  to  appear  before 
the  surveyor  at  the  time  and  place  prescribed 
in  the  notice,  and  present  his  objections  to  his 
allotment,  or  if,  upon  presenting  his  objec- 
tions, the  surreycHr  should  bold  against  him 
and  adjudge  his  allotment  to  i>e  right  and 
equitable,  then  the  allotment  should  be  finally 
established  as  previously  determined,  and  he 
should  be  required  to  perform  the  work  al- 
lotted to  falm,  "the  same  as  though  personal 
notice  had  been  given  him  In  the  first  event. 


and  as  though  then  was  no  Irregularity  tfa«e> 
in,'*  subject  however,  to  Ms  right  of  appeal. 
It  was  provided  In  section  2  that  the  act 
should  not  be  construed  to  give  the  smveyw 
power  and  authority  to  reallot  the  r^lrlng 
and  cleaning  of  ditches  and  making  of  rec- 
ords as  la  prescribed  In  said  act  referred  to 
in  the  preceding  section,  but  that  be  Is  only 
to  perform  such  duties  as  are  required  at  him 
after  the  giving  of  notice  as  Is  prescribed  tai 
the  afbresald  act 

Tbe  preamble  of  the  act  of  1897  reads: 
"Whereas,  a  large  number  of  county  snrv^- 
ors,  throughout  the  st^te  of  Indiana,  fall, 
under  f  S634  of  Bums  B.  S.  1894,  to  give  per- 
sonal notice  to  land  owners  in  their  respec* 
tlve  counties,  where  and  at  what  time  said 
surveyors  would  hear  objections  that  might 
be  made  to  the  ditch  allotments  for  the  re- 
pairing and  cleaning  ditches  made  by  him 
under  said  law,  and,  whereas,  tbe  Supreme 
Court  of  the  state  of  Indiana  have  decided 
that  such  personal  notice  Is  necessary  in  or- 
der to  bind  the  landowner  to  perform  the 
work  given  to  him  by  said  surveyor  under 
said  allotment"  etc  Said  preamble  and  tbe 
text  of  the  act  indicate  that  it  applies  only 
where  there  was  an  attempt  to  give  the  requi- 
site statutory  notice,  and  not  where  the  facts 
show  that  no  notice  of  any  kind  was  at- 
tempted to  be  given,  as  in  the  case  before  us. 

Appellant  points  out  that  Immediately  aft- 
er the  allotment  was  so  made  and  recorded, 
to  wit  in  the  early  part  of  the  year  1900, 
the  township  trustee  procured  a  transcript  of 
the  said  allotment,  adopted  and  acted  upon 
the  same,  and  thereupon  duly  notified  the 
landowners  interested  In  said  allotment  to 
clean  out  and  repair  said  ditch  in  accordance 
therewith;  that  the  landowners  acquiesced 
In  and  adopted  said  allotment  by  proceeding 
to  clean  out  and  repair  said  ditch  as  required 
by  said  allotment  and  completed  the  entire 
work  prior  to  December  1,  1900;  and  that 
by  .the  act  of  1897,  supra,  this  notice  Is  made 
to  take  the  place  of  the  omitted  notice,  and 
operates  like  the  nunc  pro  tunc  order  of  the 
court.  This  court  has  held  In  the  Board  of 
Commissioners  v.  Trotter,  19  Ind.  App.  626, 
49  N.  E.  976,  adversely  to  this  claim  of  the 
appellants.  The  voluntary  acquiescence  for 
the  time  being  of  landowners  in  invalid  re- 
quirements cannot  bind  them  for  the  fDtnre 
as  to  void  allotments. 

On  March  26,  1901,  the  county  surveyor 
made  and  entered  In  his  record  what  he  call- 
ed "reallotments  for  cleaning  out  and  repair 
of  the  Long  and  Duck  Pond  ditch."  On 
March  11,  1901,  the  plaintiff  (appellant)  was 
served  with  a  written  notice  to  appear  at  tbe 
surveyor's  office  on  March  20^  1901.  and  make 
any  objections  be  had  to  the  surveyor's  al- 
lotment At  the  same  time  like  notices  wore 
given  to  the  other  interested  landowners,  and 
five  notices  were  posted  in  public  places  In 
the  township  wherein  the  lands  affected  by 
the  ditch  are  situated.  On  the  26th  day  of 
March.  1901,  there  was  no  remonstrance  or 
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objection  to  tbe  said  to-called  reallotmeiit 
and  10  days  thereafter  tbe  connly  uarrejae 
entered  In  bis  drainage  record  an  order  con- 
firming said  so-called  reaUotment  In  mak- 
ing tbiB  allotment  tbe  smreyor  followed  the 
provisions  of  tbe  statute.  Appellants  claim 
tbat  tbls  allotment  Is  Told.  Tbe  first  reason 
gWen  is  tbat  no  reallotment  could  be  right- 
fully made  until  two  years  after  the  time  the 
original  allotment  was  made,  which  was  De- 
cember 23,  1889.  Second,,  tbe  attempted  re- 
allotment  could  not  be  legally  made  by  tbe 
surveyor  without  a  petition  signed  by  one- 
half  of  tbe  parties  Interested  In  the  reallot- 
ment, and  no  sucb  petition  was  ever  filed. 

In  support  of  these  reasons  section  5643, 
Burns'  Rev.  St  1894  (secUon  42841.  Horner's 
Kev.  St  1901)  Is  cited.  Said  section  provides 
tbat  If,  at  any  time  after  two  years  from  tbe 
time  any  allotment  of  any  ditch  Is  made  un- 
der this  act,  a, petition  signed  by  one-half  of 
tbe  parties  interested  in  said  allotment,  stat- 
ing that  said  allotment  Is  unfair  and  asking 
for  a  new  allotment,  Is  filed  with  tbe  county 
surveyor,  tbe  said  county  surveyor  shall  pro- 
ceed to  examine  said  ditch,  and,  if  he  finds 
tbe  allotment  to  be  unfair  or  unjnst,  he  shall 
proceed  to  reapportion  said  dltcb  as  though 
no  previous  allotment  had  been  made,  but  If 
he  finds  no  cause  for  complaint  he  shall  so 
report  to  tbe  county  auditor,  who  shall  tax 
all  costs  In  the  proceedings  to  tbe  persons 
signing  said  petition,  and  said  costs  shall  be 
collected  as  other  taxes  are  collected.  Sec- 
tion S033,  Bums'  Ber.  St  1894,  provides  that 
as  soon  as  the  ditch  la  constructed  the  county 
surveyor  shall  make  an  allotment  for  tbe 
cleaning  and  repairing  of  said  ditch;  but  said 
section  contains  this  proviso:  that,  where 
dltcbes  were  originally  allotted  for  construc- 
tion by  reviewers  appointed  by  the-  board 
of  county  commissioners,  the  allotments  shall 
remain  tbe  same  for  repairs  under  tbls  act, 
unless  tbe  majority  of  the  parties  assessed 
shall  petition  the  surveyor  for  reapportion- 
ment 

This  ditch  was  not  allotted  for  construc- 
tion by  reviewers  appointed  by  the  board  of 
county  commissioners,  and  tbe  proviso  has  no 
application,  and  It  was  the  surveyor's  duty  un- 
der section  S633,  supra,  to  make  tbe  allotment 
He  attempted  to  do  tbls  on  December  23, 1899. 
This  allotment  we  have  held  was  void. 
When,  in  March,  1901,  he  again  attempted  to 
make  an  allotment,  there  was  no  legal  allot- 
ment In  existence,  and  section  5643,  supra, 
that  provided  tbat,  after  two  years  from  tbe 
time  the  allotment  Is  made,  such  allotment 
can  be  changed  by  the  surveyor  upon  peti- 
tion signed  by  one-half  of  tbe  parties  Inter- 
ested in  sncb  allotment,  has  no  application. 
Whether  the  notice  served  upon-  appellee 
spoke  of  an  allotment  or  reallotment  conld 
make  no  difference,  because,  upon  appel- 
lant's theory  tbat  tbe  action  of  December 
23.  1890,  came  within  Acts  1897,  p.  1B7,  c. 
9<K  mch  allotment  could  be  changed,  as  be 
knew,  upon  ttie  final  hearing.   By  naming 


the  action  of  Decemb^,  1889,  **kbl  allotmCTt" 
the  surveyor  conld  not  make  It  valid  In  tbe 
absence  of  Jurisdictional  requisite.  He  could 
not  make  Invalid  tbe  acts  of  March  26,  1801. 
by  conferring  npon  It  a  wrong  name,  Tbe 
proceedings  of  March  26tta  were  calted  a  "re- 
allotments*  In  the  record.  In  the  notice 
serred  upon  the  appellant  they  were  called 
an  "allotment"  The  name  given  a  par- 
ticular act  does  not  determine  Its  legal  ef- 
fect The  law  determines  what  tbe  facts 
stated  constitute.  When  the  notice  matured 
March  26,  1801,  an  "allotment"  and  a  "re- 
allotment" appear  on  the  record  of  tbe  sur- 
veyor. The  notice  recited  tbat  tbe  surveyw 
called  attention  to  tbe  allotment  alone,  so 
that  In  tbe  condition  of  the  drainage  record 
the  appellant  contends  tbat  the  notice  only 
applies  to  the  "reallotment"— citing  South- 
em,  etc.,  R.  Co.  V.  Block,  84  Tex.  21.  18  S. 
W.  300;  Fanning  v.  Krapfi,  61  Iowa,  417, 
14  N.  W.  727.  16  N.  W.  293;  Bertoulln  v. 
Bourgoin,  19  La.  Ann.  360. 

In  the  first  of  tbe  above  cases  a  citation 
was  issued  against  the  Southern  Pacific  Rail- 
road Company.  Tbe  return  of  the  sheriff 
showed  service  on  the  Southern  Pacific  Com- 
pany. Plaintifl  filed  an  amendment  desig- 
nating defendant  as  the  Southern  Pacific 
Railroad  Company.  This  amendment  was 
not  served,  and  Judgment  was  rendered 
against  tbe  Southern  Pacific  Company  by 
default  Held,  that  the  name  of  the  plain- 
tiff In  error  as  defendant  was  not  stated, 
In  the  citation.  The  Southern  Pacific  RaiU 
road  Company  and  tbe  Southern  Pacific 
Company  could  not  be  regarded  as  identical., 

In  Bloomfleld  Ry.  Co.  v.  Burress,  82  Ind. 
S4,  tbe  objection  to  tbe  complaint  was  that 
It  showed  upon  its  face  tbat  tbe  Judgment 
sought  to  be  enforced  was  not  recovered 
against  tbe  appellant  Tbe  appellant  aver- 
red tliat  the  Judgment  was  recovered  against 
the  appellant,  but  by  tbe  wrong  name.  It 
was  held  tbat  It  did  not  affect  its  validity. 
If  a  party  is  sued  by  a  wrong  name,  Is 
served  with  process,  and  fails  to  plead  the 
mimomer  In  abatement  the  Judgment  will 
bind  bim.  Tbe  two  cases  are  in  conflict 
and  the  Indiana  case  must  govern. 

In  Fanning  v.  Krapfi,  supra,  tbe  real 
name  of  the  defendant  was  T.  Pbella  Boyd 
Hopkins.  The  service  of  the  notice  was  by 
publication  and  the  published  notice  was 
addressed  to  P.  B.  T.  Hopkins.  It  was  held 
tbat  tbe  transposition  of  the  Initials  of  tbe 
Cbrlstian  name  of  the  defendant  made  tbe 
notice  of  no  effect  as  to  ber,  and  gave  the 
court  no  Jurisdiction  to  render  a  decree  against 
ber. 

In  Morgan  et  al.  t.  Woods,  83  Ind.  23,  it 
is  held  tbat  tbe  Introduction  of  a  wrong  In- 
itial letter  between  the  Christian  name  and 
the  surname  of  plaintiff  In  the  publication  of 
notice  of  the  E>endency  of  a  proceeding  In  at- 
tachment does  not  render  the  proceeding  un- 
der such  notice  void,  but  simply  erroneous, 
and,  until  rermed  by  an  ajHteUate  oonrt,  the 
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Judgments  invceeding  under  It  aie  effectlTe 
and  conelniiTe  between  the  parties. 

In  Bertonlln  t.  Bourgoln,  supra,  after  a  de- 
fault bad  beoi  taken,  a  deflnitlTe  Judgmoit 
was  roidered  asalnst  lirs.  Bertonlln.  The 
citation  was  addresaed,  not  to  the  defend- 
ant, but  to  Mrs.  Bertonlln.  The  court  held 
that  under  the  Louisiana  Code  the  citation 
was  defectlTe,  and  that  It  shonld  hare  been 
addressed  in  the  name  of  the  defendant. 
It  Is  presumed  that  the  wording  of  the  Code 
supports  the  decision,  but  In  the  event  of 
conflict;  as  above  stated,  the  Indiana  cases 
must  control. 

Recurring  to  the  claim  of  appellant  that 
as  the  notice  recited  that  objections  would 
be  heard  to,  not  a  *imiUotment."  but  the 
"allotment,"  and  as  the  allotment  of  De- 
cember 23,  1899,  was  the  only  one  that  bad 
been  made,  and  as  no  new  allotment  or  re- 
allotmeat  could  be  made  before  December 
23, 1901,  therefore  the  notice  could  only  bave 
referred  to  the  allotment  of  1S99.  We  deem 
it  proper  to  add,  to  what  we  have  heretofore 
said,  that  the  appellant  and  the  surveyor  are 
held  to  know  the  law;  to  know  that  th«« 
could  be  no  valid  allotment  until  the  sur- 
veyor bad  acquired  Jurisdiction  ov«x  him  In 
that  behalf,  even  if,  as  contended,  the  ac- 
tion of  December  23d  came  within  the  pro- 
visions of  the  curative  act  of  1807.  supra. 
Whether  the  notice  spoke  of  an  allotment 
or  reallotmeut  would  make  no-  difference, 
being  such  allotment  as  could  be  changed 
by  the  surveyor  on  the  day  set  for  hearing 
objections.  And  the  appellant  would  be 
bound  by  such  change.  Besides,  the  survey- 
or had  no  autborlty  to  cfmfer  names  upon 
his  acts,  and  cannot  affect  the  result  of  an 
act  by  designating  It  by  a  particular  name. 

Various  other  points  in  support  of  the 
claims  of  the  respective  parties  are  ably 
presented  In  the  briefs  with  which  counsel 
bave  favored  the  court,  and  numerous  per- 
tinent cases  cited  in  connection  therewith. 
While  we  have  considered  them,  we  have 
not  deemed  it  necessary,  in  the  view  taken 
of  the  issue,  to  discuss  them  In  tills  QPlnlon. 

Judgment  afilrmed. 


(S6  ind.  App.  ia> 

8UPRBMB  LODOB  K.  H.  et  at  T.  JONBS 
et  all 

(Appellate  Goort  of  Indiana.  Division  No.  % 
Jan.  27.  1901) 

INSnRANCB  —  FRATERNAL  BBNBFIT  ORDBB  — 
NONPATMBNT  OP  ASSESSMENT— BSTOP- 
PEIL.-EVIDENCE-6UFFICIENCY. 

1.  Under  the  laws  of  a  fraternal  benefit  ot- 
der.  each  member  was  liable  to  an  asseasment 
for  death  benefits,  payable  on  or  before  the  last 
day  of  each  montti.  The  laws  also  provided 
that  a  member  faiUug  to  pay  an  assessment 
when  due  should  stand  suspended,  and  not 
thereafter  be  entitled  to  benefits  until  he  had 
been  duly  reinstated.  A  cwtiflcate  bad  been 
in  force  over  12  years  when  the  Insured  died. 
Msrch  10,  1901,  Uiough  some  assessmeots  had 
been  paid  from  one  to  three  days  after  they 


were  doe.  Tbe  aaseasrocDt  for  FelRuaiT.  1901. 
was  not  paid  when  due;  and  a  creditor  of  the 
insured,  who  had  paid  some  previous  aascaa 
ments,  wrote  on  March  1^  1901,  to  the  local 
lodges  asking  If  insured's  ones  had  bem  paid. 
The  flaandai  reports  of  the  lodge  wrote  the 
creditor  that  the  dues  bad  not  been  paid,  bat 
that  insured  could  be  reinstated,  If  done  by  the 
3l8t  of  March.  On  Mardi  l&th  the  creditor 
seut  a  draft  to  tbe  proper  oflBcw  of  tbe  lodge 
for  the.  amount  of  the  Fetoiery  assessment, 
who  received  it,  and  sent  a  receipt  therefor  to 
the  creditor.  On  March  KHh  the  order  was  no- 
tified of  insured's  death,  whereupon  the  draft 
received  from  tbe  creditor  was  returned  to  him, 
with  tbe  information  that  Insured  was  under 
sns^nsion  at  the  time  of  his  death,  and,  not 
haviug  been  reinstated  iHrior  to  his  death,  was 
not  entitled  to  benefltsi  It  appeared  that  the 
financial  r^xartsr  of  the  loeaf  lodge  of  which 
Insured  was  a  member  had  accepted  and  remit- 
ted past-doe  assessmeots  made  against  him. 
Seld,  that  defendant  was  not  estopped  trcm 
declaring  a  forfeiture  for  nonpayment  of  the 
assessment  of  Fsbmaiy.  iSOXt  on  the  day  that 
it  was  dnsh 

Appeal  ft«tt  Oircnlt  Oonr^  Kdok  Ooonty; 
Orlando  H.  Oobb.  Jndgeu 

Actloa  1^  Joseph  F.  Jones  and  oCbecs 
against  the  Supreme  Lodge  Knlg^  ot  H^oaoc 
and  others.  From  a  Jodgnumt  tax  plalntlfls, 
def mdanti  appeal.  Bevaraed. 

Frederick  H.  Bacon,  Bmlstm  A  Moffitt;  and 
Louis  B.  Swbank.  for  appellonta.  OnUop  dc 
Bhaw,  tm  aroalleea. 

WILBT.  P.  J.  Decanter  20;  1888,  mpp^- 
lant  issued  to  Jos^h  L.  Jones  a  certificate  of 
membership  In  appelant  company,  by  wliidi 
it  agreed  to  pay  to  bis  wife,'  wbo  was  named 
therein  as  beneficiary,  the  anm  ot  91,000  at 
bis  death,  etc.  He  was  at  that  time  a  mem- 
ber of  one  of  appellant's  snbordinate  lodges 
at  Kit  Oarmel,  111.  He  held  bis  memborahip 
In  that  lodge  until  It  became  defnnct,  and 
tbereupcHi  his  membendilp  was  transfored  to 
a  subordinate  lodge  at  Vlncennes,  Ind.  Later 
he  moved  to  Knobel,  Ark.,  where  he  Itred  to 
the  time  of  bis  death,  which  occurred  Maitdi 
10.  1901.  Upon  bis  death,  appellant  refused 
to  pay  the  amount  provided  tor  in  the  certifi- 
cate, or  any  amount,  to  appellees,  who  are 
his  brothers  and  sisters,  and  his  only  hetn, 
on  the  ground  that  be  had  forfeited  his  mem- 
bership and  all  benefits  by  his  failure  to  pay 
the  assessments  made  against  him  for  the 
month  of  Feln*uary.  Thereupon  the  appel- 
lees brought  and  prosecuted  this  action  to  a 
successful  termination  in  the  court  bdow. 
While  the  record  shows  the  overruling  ot  a 
demurrer  to  ea^  paragraph  of  the  complaint 
and  one  paragraph  of  r^ly.  and  aoch  rulings 
are  assigned  as  errors,  they  are  waived  by  a 
failure  to  discuss  them.  In  aeal  argument, 
appellant's  counsel  stated  that  they  relied 
solely  for  a  reversal  upon  overruling  the  mo- 
tion toe  a  new  trial.  While  several  questions 
are  presented  under  tbe  motion  for  a  new 
trial,  the  single  question  discussed  and  rriled 
upon  Is  the  miffldaw^  ot  the  evidence  to  SQ^ 
port  the  v«dlct  and  Judgment.  If  the  as- 
sured was  in  good  standing  at  the  time  of  Us 
death,  and  had  not  forfeited  Ua  rlghta  fay  the 


iRehearlni  denied.    Transfer  to  Supreme  Ceart  dwied. 
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noiq^7inait  of  the  fUwnBmeiit  made  against 
bim  for  deatb  ben^ta  toe  Ftimuir,  1801. 
then  It  la  conceded  by  appelant  tbat  tha  coi> 
rect  conduaion  waa  reached  In  the  trial  court. 
Appellant'i  poaltlcn  la,  however,  tbat  he  waa 
not  In  good  standing;  that  he  fwfeited  his 
rights  nnder  the  catlflcate^  and  hence  appd- 
leea  are  not  entitled  to  recorer.  Upon  the 
piTotal  facta,  which  most  cootrol,  there  la  no 
conflict  It  la  the  joOTlBee  of  flte  eoort  In 
BQch  case  to  apply  ibe  law.  Socdnctly  stat- 
ed, the  facts  of  controUlnr  Influence  are  as 
fbllowa;  Stem  ttw  laanance  of  tb»  certiflcate 
med  on.  op  to  and  Indnfllng  tbe  last  day  of 
Jannary,  18(0.  tito  assured,  or  some  one  ttx 
blm.  bad  paid  all  monthly  asaeeaments  made 
against  blm.  By  reason  of  soch.  paymenta, 
and  alae  Iba  payment  of  Quarterly  dues,  etc., 
he  waa  in  good  standing  In  the  ordo*  vjf  to 
the  test  day  of  Fetonary,  1801.  Tinder  the 
laws  of  the  appellant,  eadi  member  waa  lia- 
ble to  an  aasesnnent  eadi  month  for  death 
benefits,  and  snch  aaaeaamenta.  when  ao 
madei  and  proper  notice  ttiereof  given,  were 
payable  on  or  befim  tbe  last  day  of  eaich 
month.  As  no  question  la  made  ot  the  suffl- 
deney  <tf  the  notice^  it  la  unnecessary  to  etm- 
alder  It  further.  Bectioa  8  of  article  8  of  the 
Gonatltntioa  provldea  that  mnnber  fidltog 
to  p«7  any  assesament  leauized  by  law,  aball 
Btand  suspended  and  ahall  not  thereafter  be 
^titled  to  the  benefit  of  the  widow  and  or- 
phana"  bentf t  fund,  until  be  baa  been  duly 
reinstated  In  Ma  subordinate  lodge  In  accord- 
ance witb  the  laws  of  the  order."  The  laws 
make  ample  prorlalon  for  the  reinstatement 
of  anspended  members,  but  appelleee  do  not 
rely  upon  any  rights  by  reason  of  the  rein- 
statement of  Ibe  assured,  under  whom  they 
claim  as  belrt,  and  hence  no  farther  refer- 
ence to  the  lawB  in  that  regard  la  needed. 
The  wife  ct  the  aasored,  who  was  named  in 
the  cotlflcate  aa  hla  boi^plary,  died  befwe 
be  did.  He  did  not  leave  any  children.  Af- 
ter  her  death  he  applied  to  the  ordor  to  have 
tbe  c«tiflcate  changed  so  aa  to  make  (me 
Joseph  Sellm^er  hla  bnieflclary.  Bellm^er 
at  that  time  was  hla  credit.  He  was  In- 
formed that,  under  the  laws  of  the  order,  this 
could  not  be  done^  fw  Ibe  reason  that  Sell- 
meyer  waa  not  related  to  or  dependent  upon 
blm.  Thereupon  the  certificate  waa  returned 
to  him.  Foe  several  months  prior  to  hla 
death,  tbe  Inaured  did  not  pay  the  monthly 
asaessments  against  him,  but  tbey  were  paid 
by  hla  brothers  and  Bisters,  and  two  pay- 
ments wm  made  by  Sellmeyw.  The  latter 
lived  at  Knobel,  Aife.  Some  of  tbeae  pay- 
menta  were  not  made  on  the  day  they  were 
due,  but  within  one,  two^  or  Ibree  daya  there- 
afto;  Tbe  officer  of  tike  local  lodge  wbose 
doty  it  was  to  rective  and  receipt  for  sneh 
aaseasments  received  tbe  payments  that  were 
made  after  they  were  due,  entered  them  upon 
bla  ioetM  aa  of  tbe  date  tbey  wwe  due,  and 
ronitted  tbem  to  the  sovrune  lodge.  The  aa- 
•esament  due  tbe  last  day  of  January,  1901, 
paid  by  Jeaqib  SeUm^rer.  and  on  tbe 


day  it  was  due^  A  ree^t  for  tbls  payment 
waa  givoi  t^tbe  proper  officer,  aent  to  BtAh 
mejer,  and  tbe  lattw  was  fuUy  Instmcted  aa 
to  what  future  asaeaamenta  would  be,  and 
when  tbey  abould  be  paid,  and,  if  not  ao  paid, 
the  Intured  would  stand  anspended.  The  aa- 
seaament  made  for  February.  1801,  waa  not 
paid  when  due.  Ifarcb  IS,  1901,  Sellmeyer 
wrote  a  letter  to  tbe  local  lodges  a^ng  it 
the  does  on  the  certiflcate  otf  Jtmea  bad  beoi 
paid.  The  financial  reporter  of  tbe  lodge  re- 
plied to  him  that  tbe  last  aaaeaament  bad  not 
been  paid,  but  that  he  coold  be  reinstated,  If 
done  by  tbe  Slat  of  March.  March  18k  1901, 
Sellmeyer  sent  a  draft  to  tbe  proper  frfflcer  ot 
tbe  Vinoennes  lodge  for  the  amount  of  tbe 
February  aasMsmoit;  who  received  the  same, 
and  aent  a  receipt  ther^or.  He  did  not  have 
the  draft  cashed,  bat  put  it  in  bis  safa  He 
received  this  draft  March  igtb  or  20th.  and 
on  the  2lBt  sent  to  tbe  addreaa  of  Jones  an 
application  for  reiastatemmt  March  2Bth  a 
Bister  of  tbe  innred,  who  lived  at  Mt.  Oarmel, 
called  on  tbe  financial  reourder  ot  the  local 
lodge  at  Ttucennes.  and  told  blm  tbat  ber 
brother  waa  dead.  March  SOth  the  reporter 
wrote  S^lmeyer.  stating  tbat  be  bad  bem  in- 
formed tbat  Jtmes  was  dead,  and  a^ed  fer 
definite  information  about  tt  In  reaponae  to 
that  letter,  Sellmeyer  r^Ued  by  letter  aaying 
that  Jones  died  March  lOtb.  Man^  28, 1901, 
the  financial  repcffter  wrote  EMlmeyer  aa  fol- 
lows: "^rewith  enclosed  I  tetntn  you  draft 
No.  8,668  sent  me  for  Mr,  Jooies'  aaaoamoit 
Ur.  Jonea  was  undw  auspmsion  at  the  time 
of  bis  death,  and  having  made  no  aj^llcation 
for  reinstatement,  and  not  having  been  rein- 
stated bla  lodg^  prior  to  hla  death,  be  is 
not  entitled  to  benefits."  The  first  Intlma- 
tl^  that  the  financial  rqwrter  of  the  lodge 
had  that  J<mes  was  dead  was  on  Mardi  2Sth. 
Aa  soon  aa  that  information  was  CfHOflrmed, 
the  draft  s«it  fbr  the  Vebmaiy  aaaeaament 
waa  returned  to  the  aender. 

Tbe  decision  of  tite  case  muat  depend  upon 
a  correct  answw  to  this  inquiry:  Do  tbe 
facta  constitute  a  waiver,  and  eetap  appel- 
lant from  declaring  a  fwfeitnre?  It  la  ui^ed 
by  counsel  for  appellee  tbat  tbe  acc^tauce 
of  monthly  asseaamenti  frran  tbe  assured, 
and  others,  for  and  on  hla  b^alf,  after  tbey 
became  due,  Is  suffldoit  to  tsbop  appelant 
from  declaring  a  forfdture  toe  nonpayment 
ad  diem  of  tbe  aasesament  tbat  became  due 
the  laat  day  of  Fetnvary,  1801.  This  posi- 
tion is  assumed  on  the  theory  that  tbe  flnan- 
'  dal  reporter  of  tbe  local  lodge,  ia  the  receiv- 
ing and  remitting  assessments  to  the  su- 
preme lodge,  is  tbe  agent  of  tbe  latter,  and 
hence  tt  la  bound  by  his  acts.  Notwithstand- 
ing tbe  fact  ttiat  It  is  declared  by  the  laws 
ot  tbe  order  tiiat  the  office  charged  with  re- 
celvlng  from  the  membora  and  remitting  as* 
seesmentB  to  the  supreme  lodge  shall  be  the 
agent  for  the  local  lodge,  yet  it  is  firmly  set- 
tled by  the  authorltlea  that  In  that  re^)ect 
be  will  be  regarded  aa  tbe  agent  at  the  grand 
lodge,   fiiq^reme  Tent  et&,  t.  Tolkot.  26 
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Ind.  App.  027,  B7  N.  B.  20S',  Snpmne  Tribe 
of  Ben  Hnr  r.  Hall,  24  Ind.  App.  316.  66  N. 
E.  780;  Supreme  Court,  etc.,  t.  SulllTan,  26 
Ind.  App.  60,  59  N.  E.  37;  Modern  Woodmen, 
etc.,  T.  Tevia  et  al.,  117  Fed.  869,  B4  0.  C.  A. 
293.  Id  the  case  now  before  na,  it  appears 
from  tbe  evidence  that  the  financial  report- 
er of  the  local  lodge  of  which  tbe  deceased 
was  a  member  had  accepted  and  remitted 
past-dne  assessments  made  against  blm.  It 
does  not  necwisarily  follow,  however,  that  In 
so  doing  he  bound  appellant  by  hts  acts,  and 
estopped  it  from  declaring  a  forfeiture  for 
sabseqaent  ncmpayment  within  tbe  time  pre- 
scribed by  tew.  An  agent  cannot  go  beyond 
his  authority,  and  by  his  imauthorized  acta 
bind  his  principal.  Gonnsel  for  appellee  dte 
many  authwities  to  support  their  conten- 
tious. The  leading  case  relied  upon  is  that 
of  Modmi  Woodmen  of  America  t.  Tevls  et 
aU  111  Fed.  113,  49  0.  O.  A.  256,  In  which 
the  very  question  here  involved  was  decided 
in  harmony  therewith.  Unfortunately  for 
them,  however,  a  rehearing  was  granted,  and 
in  a  subsequent  opinion  the  Circuit  Conrt  of 
Appeals,  by  Mr.  Justice  Sanlxvn,  in  a  very 
able  and  exhaustive  opinion,  reached  a  dif- 
ferent conclusion.  Modem  Woodmen  of 
America  v.  Tevla  et  al.,  117  Fed.  369,  54  C.  C. 
A.  293.  Tbe  identical  question  before  us 
was  there  decided  adversely  to  the  conten- 
tion of  appellees.  Tbe  Circuit  Court  of  Ap- 
peals In  that  case  followed  the  rule  declared 
in  tbe  case  of  Northern  Assurance  Co.  v. 
Grand  View  Building  Ass'n,  183  U.  S.  308,  22 
Sup.  Ct  133,  46  L.  Ed.  213.  Prior  to  the  de- 
cision last  mentioned,  there  was  much  con- 
flict In  the  decisions  of  federal  courts  on 
the  question;  and,  in  ref^ring  to  It,  Justice 
Sanborn,  in  Modem  Woodmen,  etc.,  et  &!., 
supra,  said:  "Tbe  question  became  so  im- 
portant, and  the  opinions  upon  it  bo  numer- 
ous and  divergent,  that  the  Supreme  Court 
removed  the  case  last  cited  [Northern,  etc., 
Co.  V.  Orand  View  Building  Ass'u,  supra]  by 
writ  of  certiorari,  and.  In  an  elaborate  and 
exhaustive  opinion,  *  •  •  rendered  a  de- 
cision which  was  evidently  Intended  to  close 
the  discussion  in  the  federal  courts,  and  to 
finally  put  this  question  at  rest"  The  Issne 
of  law  in  that  case  was  whether  an  insurance 
company  coald  have  been  deemed  to  have 
waived  a  condition  In  a  policy  of  fire  insure 
ance,  rendering  It  void  in  case  other  insur- 
ance bad  been  or  should  be  made  upon  the 
property,  unless  by  agreement  Indorsed  there- 
on or  attached  thereto,  because  its  agent  had 
notice  or  knowledge  of  tbe  existence  of  other 
Insurance  In  another  company  at  the  time  he 
delivered  the  policy  and  received  the  premi- 
um, and  tbe  policy  Itself  provided  that  no 
officer  or  agent  should  have  power  to  waive 
any  provledon  or  condition,  except  by  indorse- 
ment on  tbe  policy,  etc.  It  was  held  that 
such  knowledge  of  the  agent  was  not  a  waiv- 
er on  the  part  of  tbe  company,  and  would 
not  bind  It.  Tbe  facts  upon  which  the  case 
of  Modem  Woodmen,  etc.,  t.  Xevls  et  al.,  su- 


pra, WHS  decided  were  these:  Appellant  is- 
sued to  one  W.  H.  Tevls  a  certificate  on 
March  31,  1899,  by  which  It  promised  to  pay 
to  the  beueflcUiries  tber^  named  a  desig- 
nated sum  of  money  upon  the  death  ot  tbe  in- 
sured, according  to  tbe  terms  of  the  certifi- 
cate, and  In  conformity  with  the  laws  of  the 
order.  Tbe  ocmdltlon  of  payment  was  tbat 
the  insured  was  In  good  standing  at  the  time 
of  bis  death.  By  the  terms  of  the  certificate, 
and  In  conformity  to  tbe  laws  of  tbe  order, 
he  could  only  be  regarded  Id  good  stendlng 
by  performing  all  the  conditions  imposed 
upon  him  by  the  contract  of  insurance^  One 
of  these  conditions  Imposed  upon  him  the  ob- 
ligation ot  paying  all  assessments  tar  death 
benefits  on  or  bef<Hre  the  1st  day  of  each 
month.  Upon  failure  to  so  pay,  by  the  ex- 
press terms  of  the  law,  he  became  snapeoded 
Ipso  facto.  While  so  suspended, '  be  was  not 
a  beneficiary  member.  Provision  was  made 
whereby  suspended  members  might  be  re- 
ins tated.  It  was  a  custom  of  long  standing 
for  tbe  officer  of  tbe  subordinate  camp  to 
which  he  belonged,  whose  duty  It  was  to 
collect  and  remit  to  the  heed  camp  sucb 
assessments,  to  receive  tbe  same  from  the 
members  after  they  became  due.  In  some  in- 
stances 20  days  elapsed  before  such  pay- 
ments were  made  by  some  of  the  members. 
A  proper  assessmmt  was  made  against  tbe 
insured  for  July,  1899,  which  was  due  and 
payable  not  later  than  August  Ist.  That  as- 
sessment was  not  paid  when  due.  He  died 
August  10,  1899;  being  10  days  after  tbe  as- 
sessment became  due.  His  assessment  that 
became  due  June  1,  1889,  he  pald^n  June  2d, 
In  accordance  with  the  custom  that  prevailed. 
After  tbe  death  of  the  insured,  but  on  the 
day  thereof,  his  brother  itald  to  the  proper 
officer  of  the  local  camp  all  of  his  arrear- 
ages, who.  In  ignorance  of  the  fact,  accepted 
them,  and  sent,  them  forward  to  the  head 
camp,  which  received  them  without  notice  ot 
the  fact  that  they  bad  been  paid  after  they 
were  due,  and  after  his  death.  After  making 
copious  quotations  from  the  opinion  in  Nortii- 
ern  Assurance  Gomimny  v.  Qrand  View  Bldg. 
Ass'n,  supra,  Justice  Sanborn  in  tbe  Uod»n 
Woodmen  Case,  supra,  says:  "It  is  impossi- 
ble to  read  tbe  opinion  from  whlcb  the  fore- 
going quotations  have  been  made  without  an 
abiding  conviction  that  it  contains  an  aur 
tborltatlve  determination  of  the  question  at 
Issue  in  this  case  by  tbe  highest  trtbunsl  of 
the  land.  *  *  *  Tested  by  this  dedslon, 
the  clerk  of  the  local  camp  to  which  the 
member  Tevls  belonged  was  tbe  agent  of  the 
head  camp,  or  of  tbe  Modem  Woodmen  of 
America,  to  collect,  receive,  and  remit  tbe 
benefit  assessments  to  It  But  he  was  its 
agent  to  collect,  receive,  and  remit  them  at 
the  time  and  in  the  manner  prescribed  tar 
their  payment  by  the  by-laws^  and  at  no  oth- 
er times  and  under  no  other  conditions. 
Those  by-laws  provided  tbat  delinquent  mem- 
bers were  ipso  facto  suspended;  tbat  their 
cwtiflcates  were  void;  tbat  tb^  could  be  le- 
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buAMttd  tj  ttie  dole  by  fbe  lec^pt  «f  ax- 
rearages  only  wbes  tbey  wen  In  good  bealtli, 
and  when  ttiey  furnlthed  warranties  to  tliat 
effect;  that  no  act  <w  omlasUm  ot  the  clwk 
of  tbe  local  camp  could  have  tbe  effect  of  cre- 
atlDf  any  liability  of  tbe  society,  or  ot  walr* 
Ing  any  right  or  Immunity  belonging  to  It 
These  limitations  on  tbe  power  of  this  agent 
were  known  to  the  Insnred  and  tbe  benefi- 
ciaries named  in  tbls  ceartlflcate,  because  they 
were  a  part  of  tbdr  contract;  and,  in  view 
of  this  decision  of  tbe  Bnpreme  Conrt  •  *  • 
Oiere  is  no  escape  from  tbe  condoslon  that 
these  limitations  were  binding  v^ca  all  tbe 
parties  to  the  agreement,  and  that  tbe  acts 
of  the  clerk  of  die  local  camp  in  extending 
the  times  of  payment  of  tbe  assessments  up- 
on its  members  •  *  *  were  nnantborlzed 
by  the  society,  and,  in  tbe  absence  of  knowl- 
edge of  and  acquiescence  In  tiiem  by  some  ot 
tbe  chief  officers  of  tbe  head  camp,  were  in- 
effectlTe  to  establish  any  estoppel  against  tbe 
society,  or  any  waiver  by  it  of  any  provisions 
of  the  agreement."  Insurance  Co.  Wolff, 
96  U.  8.  326,  24  L.  Ed.  387,  is  also  In  point 
The  law  as  declared  in  these  casea  Is  based 
upon  correct  principles  and  is  decisive  of  tbe 
controversy  here.  A  contrary  mle— the  one 
for  which  appellees  contend— would  under- 
mine all  fraternal  and  beneficial  societies  of 
this  character,  and  be  subversive  of  tbefr 
dominant  and  leading  objects  and  purposes. 
As  suggested  in  the  case  from  which  we  last 
quoted,  fraternal  Insurance  is  temporary  in- 
surance—Insurance from  the  maturity  of  one 
assessment  to  the  maturity  of  another— and 
Btipulatlons  to  insure  promptitude  In  the  pay- 
ment of  the  assessments  constitute  both  the 
substance  and  essence  of  contracts  for  it  Klein 
T.  Insurance  Oo.,  IM  U.  S.  88,  26  U  Ed.  662; 
Thompson  v.  Insurance  Co.,  104  U.  B.  252,  26 
L.  Ed.  766:  Insurance  Co.  v.  Statham,  93  U. 
8.  24,  23  L.  Ed.  789;  McMabon  v.  Maccabees, 
151  Mo.  522,  52  8.  W.  884;  Harvey  v.  Grand 
Lodge,  etc.,  50  Mo.  App.  472;  Carlson  v.  Sq- 
preme  Council,  etc.,  116  Cal.  466,  47  Pac. 
36  L.  R.  A.  643.  In  fraternal  Insurance  com- 
panies, assessments  of  tbe  cbaracter  undw 
consideration  are  made  but  for  rae  purpose, 
and  that  Is  to  pay  death  losses  of  members 
who  have  died  while  in  good  standing.  Tbls 
is  made  plain  by  tbe  constitution  and  geno^l 
laws  ot  the  appellant  and  it  Is  not  out  of 
place  to  ranark  that  the  laws  of  associations 
of  this  character  are  In  this  particular  sub- 
fltantlally  the  same.  Tbe  assessment  and  tbe 
payment  tiberebf  Is  tbe  only  source  of  tbe 
beneficiary  fund,  and,  without  the  payment 
of  sucb  assessments,  there  could  be  no  bene- 
ficiary fund.  This  being  true,  the  asaoda- 
tlm  and  the  todlvldual  members  have  re- 
ciprocal obligations,  the  one  depending  upon 
tbe  other.  These  obligations  are  that  to  tbe 
end  tbat  each  may  derive  tbe  contemplated 
braeflts,  tb^  most  both  comply  with  the 
constitntlon  and  laws  of  tbe  order.  Grand 
Lodge,  etc.,  v.  Marshall  and.  App.)  68  N.  £. 
006.  Under  tbe  laws  of  the  appellant,  and 
68  N.B.— 46 


by  tbe  terms  of  flie  contract  Insurance, 
the  Insnred  was  not  in  "good  standing"  wboi 
be  died.  TbEt  condition  vns  not  occasioned 
by  any  fault  at  appellant,  bat  was  tbe  direct 
fruit  of  bis  own  latdies.  He  and  his  benefi- 
ciaries were  bonnd  to  know  his  and  ttadr 
rights,  for  they  were  fixed  by  tbe  laws  of  tbe 
assodation,  and  sucb  laws  were  a  part  of 
tbe  contract  ot  insuranse.  Any  infraction  of 
those  laws  was  a  violation  ot  the  contract 
and  a  failure  to  pay  an  assessment  when  due 
was  sucb  infraction,  and  worked  a  suspension 
of  the  Insnred.  He  died  betan  be  was  re- 
instated, and  wblle  in  detenlt 

If  it  could  be  said  tbat  8ellm^«  was  hia 
ag«it  to  pay  his  assessments,  sucb  agency 
was  revoked  by  his  death.  Goeb  t.  Bank,  81 
Ind.  App.  67,  67  N.  B.  232.  Payment  by  bim 
after  death  could  not  vltollse  tbe  forfeited 
contract  or  wortc  a  reinstotement  of  tbe  in- 
sured. Tbls  is  empliaaized  by  tbe  facU  ttiat 
when  sucb  paymoit  was  received  b^  tbe 
financial  reporter,  be  was  Ignorant  of  tbe 
death,  and  returned  tbe  payment  npon  learn- 
ing th^%of. 

These  consldnvtions  lead  to  the  conclusion 
tbat  the  evidence  la  not  sufficient  to  support 
tbe  verdict  and  Judgment  Judgment  revers- 
ed fbr  further  i^ceedings  consistent  with 
Uils  opinion. 


(177  N.  Y. 

STRONG  St  al.>.  WESTERN  GAS  &  FUEL 
00.  et  al. 

(Court  of  Appeals  of  New  York.  Feb.  16. 
1904.) 

APPBAL-XtnVRLOOimmT  ORDER— wrrNBss— 
BEF08AL  TO  TSSTUnT-CON  TKMPT. 

1.  An  order  directing  a  witness  to  answer  eer 
tain  specified  questlous  to  be  nsed  as  evldenc* 
In  another  state  is  interlocutory,  and  an  appeal 
therefrom  will  be  dismissed: 

2.  Proceedings  under  Code  Civ.  Proe.  f  915, 
to  pnuish  a  witness  for  contempt  in  falling  to 
gire  testimony  for  nse  in  an  action  In  another 
state  constitutes  a  special  proceeding  from 
which  an  appeal  will  lie. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department 

Application  of  William  B.  Strong  and  otii* 
ers  to  compel  Frank  E.  Bandall  to  answer 
certain  qnestions.  From  an  order  of  tbe  Ap- 
pellate Division  reversing  an  order  denying 
sucb  motion  tbe  Western  Gas  &  E^el  Com- 
pany and  Baadall  appeaL  Dismissed. 

Frank  B.  Blackwell,  for  the  motion.  WU- 
lard  Parker  Butler,  Sanford  BotAnaon,  and 
Julius  F.  Wortnim,  oppoaed. 

PBR  GURIAM.  While  we  are  of  opinlai 
that  proceedb^  taken  unda  section  915  of 
the  Code  of  Civil  Pzocedore  to  punish  a  wit- 
ness for  contempt  in  telling  to  give  testi- 
mony for  use  in  actions  or  suits  in  other 
states  constitute  a  special  proceeding  wiUdn 
the  definition  of  tbe  Code,  we  are  also  of 


J: 


2.  See  Appeel  and  Errur,  toI.  2.  Cent  tMs.  | 
;  Contnnpt,  vol.  U,  Cent  Dig.  ^tm,m,m. 
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opinion  that  ttw  order  from  which  tbe  pres- 
ent ftppeal  If  taken,  which  merely  OltectB  the 
wltneM  to  answer  spedfled  qneattoiia,  la  In- 
twlocotory  In  Its  character.  The  final  order 
In  the  proceeding  will  be  that  whidi  elthw 
pgnlahee  or  refuses  to  pnnlah  the  witness  tar 
contempt  ahonld  he  persist  In  his  refusal  to 
testifsr,  and  It  Is  such  an  order  only  that  Is 
appealable  to  this  "cour^  u  a  matter  at 
right 

The  appeal  shonld  be  dismissed,  wlOk  costs, 
and  ten  dollars  costs  of  motion. 

FABKBB,  O.  J.,  and  ORAT.  0*BBIBM. 
HAIOHT,  ICABTIN,  TANN.  snd  ODUUBN, 
J  ooncnr. 

Appeal  dismissed, 


077  N.  T.  KT) 

8ABOBNT  T.  BOARD  OF  BDTTOATION  OF 
CITY  OF  BO0HB8TBB  at  aL 

(Oowt  of  Appeals  of  New  YtA  Jan.  2^ 

1804.) 

SCHOOLS-ORPHAN  ASTLUHS-^BLIO  SUPPOKT 
-S8CTARIAN  CONTROL— CONSTI- 
TUTIONAL LAW. 

1,  St.  Uarr's  Boys'  Orphan  Asylam  of  the  dtj 
of  BodieBter,  Incorporated  under  Laws  1848,  p. 
447,  c.  819,  Is  an  orphan  asylom  within  the 
meaning  of  Const,  art  8,  }  14,  allowiug  the 
payment  of  public  moneys  for  the  education  of 
Inmates  of  sncb  aaylom,  and  la  not  a  achool  or 
an  insUtntlon  of  teaming  within  Const  art  8, 
1  4,  prohibiting  the  payment  of  public  monejs 
to  soch  Institutions. 

2.  Under  Consolidated  School  Law,  Laws 
1884,  p.  1288,  c.  666,  tit  15.  art.  12,  S  32.  pro- 
viding for  the  organization  of  Industnal  schools, 
Indian  schools,  and  orphan  schools,  and  under 
the  charter  of  the  city  of  Rochester,  authoris- 
ing the  board  of  education  to  estamish  audi 
schools  as  they  may  thliik  requisite,  and  con- 
tract wtth  and  employ  teachers  in  such  sdiools, 
the  board  of  education  is  authorized  to  employ 
teachers  for  the  secular  education  of  the  in- 
matea  of  oiphan  anlnma. 

8.  Under  Consolidated  School  Law,  Laws 
1884,  p.  12Sa  c.  656,  tit.  15,  arL  12,  |  82,  au- 
thorizing and  requiring  boards  of  education  to 
employ  teach«a  for  secular  education  of  In- 
mates of  orphan  asylums,  the  fact  that  such 
an  asylum  la  controlled  by  a  religious  organiza- 
tion, and  that  the  teachers  employed,  who  were 
licensed  to  teach  by  the  public  anthorities,  were 
members  of  a  sisterhood  connected  with  such 
denomination.  Is  Immaterial. 

4.  The  charter  of  the  city  of  Rochester,  giv- 
ing the  board  of  education  the  power,  and  mak- 
ing it  a  duty,  to  organize  in  the  tip  the  necea- 
aary  schools,  and  Consolidated  School  Law, 
Laws  1884,  p.  1288,  c.  556,  tit  16,  art.  12,  pro- 
viding for  tne  organlzaUoD  of  special  schools, 
are  not  In  violation  of  the  Oonstltution  as  an 
arbitrary  mandate  of  the  Legislature,  but  the 
statutes  when  read  together  are  the  depository 
of  large  discretionary  powers  conferring  au- 
Ihorlty  on  the  board  of  education  to  raise  and 
expend  money  In  the  secular  educatioa  et  oc^ 
phana  in  oiphan  as7luni& 

Aroeal  from  Stqaeme  Oonrt,  AppellatB  Dl- 
vialon,  Fonrth  Department 

Action  by  James  Ssisent  asalnst  tin  bosrd 
of  edncstlon  of  the  city  of  Rochester  and 
others.  From  a  judgment  of  the  .^ipellate 


Division  (79  N.  T.  Bapp.  137)  sfflrmhig  a 
judgment  Cor  detlBndant%  pIstaitlB  q^pesls. 
Affirmed. 

David  N.  Salisbury,  fn*  appellant  William 
A  Sutherland,  for  respondeots  Board  of  Edu- 
cation of  the  City  of  Rochester  et  aL  James 
M.  B.  O'Orady,  for  respondents  St  Marys 
Boys'  Orphan  Aayhun  et  aL 

0'BRIBN»  J.  This  Is  a  tazpayn's  action 
to  restrain  the  payment  of  certain  poUie 
moneys  raised  for  the  purposes  of  educatioD, 
but  which,  it  is  claimed,  cannot  be  properly 
deroted  to  the  specific  purpose  tor  whicb  the 
funds  were  raised.  In  other  words,  tt  Is 
alleged  that  the  public  i^cers  who  luva 
been  made  dtf  endants  In  the  action  are  about 
to  deal  with  this  fund  hi  violation  of  law, 
and  an  injunction  Is  demanded  to  restnln 
waste  and  misapi^catlon  of  the  num^.  The 
board  of  education  of  the  dty  of  Bodiestu' 
was  made  a  def  aidant  snd  so  were  the  flnan- 
dal  officers  of  the  city,  who  are  reonlred 
by  law  to  audit  and  pay  claims  npon  the 
treasury  certified  by  the  board  of  education. 
St  Mary's  Aqrtnm  tor  Orphan  Boys,  and  four 
sisters  who  are  employed  therein  by  the 
board  of  education  to  teach  the  Inmates, 
were  also  made  defendants.  The  only-  reU^ 
demanded  is  that  the  board  of  education  be 
enjoined  from  auditing  or  paying  the  sala- 
ries of  these  four  sisters  employed  by  than 
to  teach  the  inmates  of  the  as^um.  The 
board  of  education  and  the  orphan  asylom 
are  both  corporations  duly  organized  under 
the  laws  of  this  state.  The  purpose  tot 
which  the  asylum  was  Incorporated  Is  de- 
clared to  be  the  "maintenance  and  tnltlon  ot 
orphan  children  of  the  male  sex.  and  In  per 
tlcnlaf  of  male  orphan  children  of  aoUUen 
who  have  lost  their  lives  in  the  service  of  the 
United  States."  It  appears  and  Is  fonnd  thst 
this  corporation  Is  controlled  by  persons  who 
are  members  of  the  Roman  Catholic  Chnrdi, 
and  by  persons  who  are  officers  of  sncb 
church  and  have  such  control  by  reasoa  of 
being  members  and  officers  of  the  samcL  The 
courts  below,  after  a  trial  and  hearing,  iq>on 
appeal  dlsmiseed  the  complaint  and  the  mdy 
question  Involved  in  the  controversy  la  wheth- 
er the  board  of  educatl<m  bad  the  legal  right 
to  employ  and  pay  the  sisters  of  diarlty  ^tbo 
gave  the  secular  Instruction  to  the  inmates 
of  the  asylum. 

It  Is  ftnmd  ttiat  for  many  years  past  ttie 
dty,  throngb  the  board  of  education,  has  con- 
trlbnted  money  to  the  asylum  for  the  purpose 
of  the  secular  educatton  nt  the  otphaos  vodv 
Its  cha^;  that  the  InstltatUm  gave  aseular 
education  the  same  as  that  furnished  the 
children  of  like  age  in  the  public  acboola, 
and  the  same  system  of  gaOm,  the  saas 
course  of  stndlea,  the  same  tasl>bo(^  ex- 
amlnationa,  and  houxa  of  study  ware  fcdlowcd 
therein  and  made  use  eC  In  Oe  *— fh'tiic  at 
the  Inmates;  that  no  doiomlsattonai  tenet 
or  doctrine  is  taught  or  reKglons  Instmctlea 
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Imparted  In  the  aBylom  during  tlie  taonra  at 
fcbool  prescribed  by  the  rnles  and  legnla* 
tfoDS  of  the  board  ot-  edacatlott,  but  Teliglotw 
loetroctlon      glren  In  tlie  evening  at  7 
o'clock.  Tbe  four  teacbm  wboae  ealarlea 
It  Is  aougbt  to  cnt  off  by  tbe  action  bare  been 
em^oyed  by  tbe  board  by  belnir  appointed 
and  paid  as  mcb  teamen,  one  for  18  yean, 
VDB  11  years,  one  8  years,  and  one  8  years; 
that  all  of  these  teachers  arft  educated  and 
experienced  teacbere,  and  were  so  employed 
at  tbe  date  of  tbe  passage  ot  tbe  act  of  1898, 
kaown  as  tbe  "Dow  Law"  (chapter  000,  p. 
15U,  Laws  1898);  that  tbe  asylum  la  sobject 
to  Tlsltatton  by  tbe  State  Board  of  Obarltleii^ 
and  tfaat  the  Inmates  are  received  and  re- 
tained pnranant  to  tbe  mtes  eatablUbed  by 
tbe  said  bo^rd;  that  the  salaries  of  Oiese 
four  teachers  have  been  and  are  paid  oat  of 
the  funds  raised  by  direct  taxation  upon  the 
properly  asseesod  In  tbe  cttjr,  and  have  not 
been  and  are  not  paid  out  of  the  oommon 
Bchotd  fond  of  tbe  state;  that  tbe  asylum 
maintains  no  Institution  of  learning  or  school 
within  tbe  meaning  of  the  state  Constltn- 
tlm,  but  It  baa  maintained  an  rapban  aay^ 
Imn  wttldn  the  meaning  of  aectlon  14  nt 
artkle  8  ttaeraof ;  that  the  annu  paid  to  time 
tour  teachers  monthly  daring  the  10  school 
monttM     each  year  aipoiiiit  to  tiw  aggre- 
gate to  9190  pv  month,  and  tbeee  amounts 
were  paid  to  cadi  peraonally  toy  dwA  to  tbe 
order  of  each  respectively  for  services  ren- 
dared  aa  a  teadur  to  fnmlablng  aeeular 
edncatlcm  te  Ihe  Inmates  of  tite  asylmn;  ttiat 
the  asylnm,  as  such,  furnishes,  In  addition 
to  aecalar  education,  board,  dotbtoft  contce- 
tkn^  and  moial  training  to  tta  oiphan  to- 
matea,  and  has  as  Inmates  children  wbo,  by 
zeason  vt  ag^  recdve  no  secular  iBdQGation 
whatever;  that  the  common  council  ot  the 
tAty,  to  tbe  annual  tax  levy  fbr  the  year 
1901,  raised  by  general  taxation  the  sum  of 
$61(^800  for  the  nae  of  the  board  of  educa- 
tion, to  be  expended  by  aaid  board  tot  the 
■ecnlar  education  of  tbe  scbod  children  of 
tbe  dty  and  tbe  inmates  of  the  various  or- 
phan aaylnma  of  the  dty*  including  the  in- 
mate*  of  the  asylum  in  question,  of  wbldi 
amount  9323,860  was  appropriated  tot  tbe 
aabulea  of  teadiers,  which  Is  tbe  amount 
cCTtifled  t7  tbe  board  as  necesaary  for  such 
■ainrles,  and  to  computing  sudi  amount  the 
Ralariea  tot  the  four  defendant  teachers  were 
indnded;  tfaat  the  common  council  to  tbe 
year  1901  appropriated  and  raised  by  tax, 
for  furnishing  secular  education,  a  sum  equal 
to  926  per  capita  npou  a  total  of  24,434  pupils, 
based  upon  the  total  number  of  persons  re- 
ceiving secular  education  to  the  aehools  and 
axioms  of  the  dty  during  that  year,  and 
tliat  tbe  tomatee  of  tbe  a^lnm  to  question 
w««  tocluded  to  tbe  nomba  upon  which 
tbe  per  capita  tax  waa  ralaed.  The  afflim- 
ance  of  the  Judgment  by  tbe  court  below  waa 
tiimnlmouB,  and  tbe  only  question  la  whether, 
avon  these  undisputed  facts,  tbe  payment  by 
tbe  board  of  tbe  aalaries,  as  teachers^  of 


these  four  ststers  of  diaritr,  ma  to  any 
sense  lU^L 

It  Is  strenuously  arged  by  the  learned 
counsel  fOr  the  plaintiff  that  such  payment 
Is  to  violation  of  the  provisions  of  tbe  Con- 
stitution of  tfals  state,  and  unauthorized  by 
law.  Of  course.  If  this  proposition  can  be 
matatalned,  the  plaintiff  ougbt  to  have  suc- 
ceeded In  the  action.  Tbe  basis  tar  this  con- 
tention Is  section  4  of  article  0  of  the  Con- 
stitution, which  reads  as  fMlows:  "Ndther 
the  state  nor  any  subdlvMon  tbweot,  shall 
use  its  property  or  credit  or  any  public  mon- 
oft  or  authorize  ox  permit  either  to  be  need, 
dlrectiy  or  todlrectly,  to  aid  or  maintenance, 
other  than  ter  examination  or  inspection,  of 
any  school  or  tosUtntkm  of  learning  wholly 
or  to  part  unda  the  oontrol  or  directicm  of 
any  religions  denomination,  or  in  which  any 
denominational  tenet  or  doctrine  Is  tau^** 
It  wUl  be  obaerved  tint  tbe  orphan  asylum 
to  question  Is  ndtber  a  echool  n<»  tostltutltm 
at  learning,  and  hence  It  would  seem  to  be 
plato  tfaat  Ifae  prdilUtlon  cmitatoed  to  the 
section  baa  no  application.  But  there  la  an- 
other section  of  the  Constitution  which  must 
be  read  with  tbe  one  just  quoted,  and  that  is 
aectlon  14  of  artlde  8,  which  reads  aa  fol- 
lows: "Nothing  to  tbia  OonstltotbHt  contain- 
ed shall  prevent  the  Legislature  from  n^ahtog 
andi  iwovlslfm  for  tbe  'educatl<m  and  supprnt 
of  the  bUnd,  tfae  deaf  and  dnmb^  and  Juvenile 
dellnqumts,  as  to  it  may  aeem  proper;  €X 
prevent  any  county,  dty,  town  or  village 
from  providing  for  tbe  care,  support,  main- 
tenance and  secular  edncation  of  inmates  of 
orphan  aaytoma,  homes  for  dependent  ddt 
drm  or  correctional  inotltotlona,  whether  un- 
der public  w  private  contnd.  Faymenta  by 
oountles,  dties.  towns  and  vlllagea  to  cba^ 
Itable^  deemosynary,  coneetlonal  and  re- 
formatory institutions,  wholly  or  partly  un- 
der iniTate  control,  fOr  care,  support  and 
matotenanc^  may  be  authorized,  but  diall 
not  be  required  by  tfae  Zjeglslatnre:  Mo  such 
payments  shall  be  made  for  any  inmate  of 
sndt  Institutions  who  i»  not  recdved  and 
letatoed  thereto  pursuant  to  rules  established 
fay  the  State  BoexA  of  Obarities."  In  this 
case  the  money  was  raised  for  tbe  secular 
edncation  of  toe  tomatea  of  the  orphan  asy- 
lum, and  wo  are  told  to  the  plainest  terms 
that  nothing  contatoed  to  tfae  Constitution 
abaU  be  construed  to  prevent  sncb  action.  In 
so  Car  aa  tfae  claim  la  made  as  to-  tbe  action 
of  the  board  of  edncation  to  disbursing  mon- 
ey for  the  secular  education  of  the  tomatea 
of  tbe  asylum,  including  tbe  payment  ot 
teachers  thereto,  obviously  tfae  contention  faas 
no  foundation  whatever. 

By  chaptnr  261,  p.  600,  ot  toe  Laws  of 
18S0,  it  was  provided  that  the  several  incor- 
pOTated  orphan  asylums  to  tbe  states  other 
than  thoae  to  the  dty  of  New  York,  should 
partldpate  to  tbe  dlatribntlon  of  tbe  school 
moneys  to  the  same  manner  and  to  the  same 
extent,  In  proportion  to  the  number  of  chil- 
dren educated  thereto,  as  the  common  schools 
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In  tbelr  reapective  dtles  or  districts.  Since 
the  enactioent  of  that  statute  It  seenm  that 
the  city  authorltjes  have  uniformly  raised 
money  for  the  purpose  specified  therein  with- 
out objection  from  any  source.  Indeed,  It 
was  held  by  the  Supreme  Court  that  these 
asylums  could  compel  the  board  of  education 
to  disburse  the  money  for  the  purposes  sped- 
fled  In  the  statute.  St  Patrick's  Orphan  Asy- 
lum T.  Board  of  Education,  34  How.  Frac. 
227.  The  statutory  and  common  law  exist- 
ing In  this  state  prior  to  tho  adoption  of  the 
present  Constitution  has  been  preserved  in- 
tact, except  so  far  as  it  Is  In  conflict  with  the 
fundamental  law;  and  It  has  been  held  by 
this  court,  since  the  adoption  of  the  present 
Constitution,  that  the  system  of  statutory 
law  for  the  maintenance  of  charities  admin- 
istered by  private  corpOTatlons  did  not  fall 
when  the  Constitution  went  into  effect  Peo- 
ple ex  rel.  Inebriates*  Home  v.  Comptroller, 
162  N.  T.  399.  46  N.  E.  852.  Of  course,  this 
proposition  applies  with  full  force  to  stat- 
utes for  the  expenditure  of  money  raised  by 
taxation  to  Impart  secular  education  to  the 
Inmates  of  orphan  asylums. 

But  It  is  earnestly  contended  In  behalf  of 
the  plaintiff  that  there  was  no  statutory 
aathorlty  for  the  board  of  education  to  em- 
ploy and  pay  the  four  teachers  In  qnestioiT 
It  Is  undisputed  that  the  common  council 
Qt  the  city  had  the  power  to  raise  money  by 
taxation  at  the  rate  of  not  to  exceed  $26  per 
capita  for  the  education  of  all  children  In  tfie 
of  school  age,  including  those  that  are 
detained  in  the  orphan  asylumb.  It  is  undis- 
puted that  it  bad  power  to  raise  all  moneys 
for  the  payment  of  teachers  that  was  certi- 
fled  to  be  necessary  by  the  board  of  educa- 
tion, and  the  board  certified  to  the  common 
conncll  the  number  of  children  of  school  age, 
including  tbom  in  the  asylums,  and  the 
smonnt  of  money  necessary  to  pay  teachers, 
inclading  the  four  teachers  In  question,  and 
the  common  council  did  raise  the  money  and 
paid  it  over  to  the  board  of  education.  Now, 
what  was  the  board  of  education  to  do  with 
this  money?  Obviously,  it  was  Its  duty  to 
apply  It  to  the  purpose  for  which  it  was 
raised,  and  it  was  raised  in  part  for  tlie 
lUar  education  of  Inmates  of  orphan  asy^ 
Inms  and  the  payment  of  teachers  therein. 
It  had  no  power  or  right  to  divert  the  money 
to  other  purposes  or  to  refuse  to  expend  IL 
The  board  had  eertlfled  to  the  common  conn- 
cll that  the  money  was  necessary  tor  ttie 
purpose  Bpedfled.  and,  since  the  city  ait 
thOTities  did  actually  raise  the  money  and 
put  it  under  the  control  of  the  board  ttf 
edncation,  these  facts  alone  would  aeon  to 
constltnto  sufDclent  anOiorlty  to  tbB  board 
to  do  all  tbat  the  plalntKF  complained  of. 
But  we  are  not  left  to  rest  the  case  upon  any 
Implied  authority,  clear  and  satlsfaetotT  M 
that  would  seem  to  b&  Tbm  was  ezivess 
ststotory  authority  given  to  flu  board  to 
employ  these  tour  teachers,  and  to  take  such 
other  means  as  were  necessary  to  impart 


secular  education  to  the  Inmatoa  of  this  or- 
phan asylum.    By  the  charter  of  the  city 
(iJiws  18S0.  p.  64,  c.  14.  I  131)  the  board 
of  education  Is  given  the  power,  and  It  is 
made  its  duty,  "to  establish  and  organize  In 
the  several  wards  ct  the  said  city  such  and 
so   many   schools  (including  the  common 
schools  now  existing  therein)  as  they  shall 
deem  requisite  and  expedient,  and  to  alter 
and  discontinue  the  same;  to  contract  with, 
license  and  employ  all  teachers  in  said 
schools,  and  at  their  treasure  remove  them." 
It  will  be  seen  that  this  language  does  not 
limit  the  power  of  the  board  to  the  mainte- 
nance of  what  are  called  the  "common 
schools."   They  were  to  be  Included  In  the 
scheme  of  education,  but  the  board  was  ao- 
tborlzed  to  establish  and  organize  as  many 
schools  within  the  city  as  they  should  deem 
feqnlslte  and  expedient  and  to  alter  and 
discontinue  the  same.   This  was  a  large  dis- 
cretionary power,  and  doubtless  conferred 
sufficient  authority  upon  ttie  board  to  ex- 
tend the  benefits  of  education  to  the  Inmates 
of  the  asylum.   It  Is  quite  too  narrow  a  con- 
Btmctlon  to  say  that  their  power  was  11m- 
ited  entirely  to  what  are  known  as  the  "com- 
mon schools."   But  by  chapter  660,  p.  1512, 
of  the  Laws  of  1^  }  127,  the  powers  of 
the  board  were  very  much  enlarged.    It  was 
authorised  by  that  statnto  "to  establish  kin> 
dergartens,  common  schools,  one  or  more 
high  schools,  manual  training  schools  w 
classes,  evening  classes  or  schools  for  fe- 
cial stadies,  training  schools  or  classes  tot 
teachers,  and  truant  schools,  and  shall  have 
power  to  discontinue  or  consolidate  schools." 
It  Is  quite  clear  from  the  language  of  this 
later  statute  that  the  Legislature  intended 
to  confer  lipon  the  board  very  large  powers 
and  great  discretion  with  reference  to  the 
organization  and  maintenance  of  schools,  and 
clearly  the  power  thus  conferred  was  not 
limited  to  what  are  commonly  known  as  the 
common  schools.  By  the  Consolidated  SctMKd 
Law,  Laws  18Mk  p.  1288,  &  856^  tit  15,  art  12; 
I  82,  provWon  Is  made  tar  the  Msanlsatlon 
and  maintenance  of  a  great  variety  of  spe- 
cial schools,  aoch  as  Industrial  training 
schools,  schools  for  muslf^  for  colored  chll- 
Aren,  tor  Indian  schools,  and  tor  orphan 
schools.  With  respect  to  the  latter  class  ot 
schools  the  statnto  (title  Ifi,  art  12,  |  82) 
reads  aa  ftrilows:   "The  schools  of  the  ssr- 
eral  Incorporated  orphan  asylum  sodbttes  In 
this  state,  ottur  than  those  In  tlu  city  ot 
New  York,  shall  partlclpato  In  the  distribu- 
tion of  the  sctaool  moneys.  In  the  same  man- 
ner and  to  the  same  extent,  in  proportion  to 
the  nnmbtf  of  children  educated  tilenln,  as 
die  common  schot^  In  their  respectlTO  cities 
or  dlstricto.  'nie  schools  of  said  societies 
shall  be  subject  to  the  rales  and  regnlatkms 
ot  the  common  schools  In  sncb  dties  or  dis- 
tricts, but  shall  mnaln  nndw  the  tannwdiats 
managment  and  dlreeUon  of  the  said  sode* 
ties  as  heretofore.**   In  view  of  these  desr 
stetutory  provisions,  it  Is  quite  plain  that  tbs 
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board  of  edacatiom  not  only  bad  ample  pow- 
er to  do  everything  tbat  Is  complained  of  In 
tbla  case,  but  the  employment  of  tbese  teach- 
ers for  the  edncatlon  of  the  Inmates  of  asy- 
lums was  Imposed  upon  the  board  as  a  daty. 

But  it  Is  contended  In  behalf  of  the  plaln- 
tlfr  that  public  moneys  ought  not  to  hare 
been  used  for  the  education  of  children,  In  an 
orphan  asylum  maintained  by  any  church  or 
religious  organization.  The  plaintiff  is  erl- 
dently  willing  tbat  the  children  should  be 
educated,  bat  Id  some  other  place  than  the 
asylum.  It  is  said  that  children  ought  to  be 
removed  from  the  influence  of  religions  teach- 
ing in  the  asylum,  'and  especially  the  influ- 
ence of  female  teachers  who  belong  to  some 
religious  order  and  wear  the  garb  of  that 
order.  It  is  quite  cleat,  I  think,  that  such 
objections  do  not  rest  upon  any  reasonable 
foundation.  •  In  the  first  place,  it  Is  perfectly 
obTiouB  that  these  children  could  not  recelre 
instruction  In  any  other  place.  Tbey  wer* 
under  the  exclusive  control  of  the  managers 
of  the  asylum.  They  were  In  a  certain  sense 
deprived  of  their  liberty.  Some  of  them  may 
have  been  sent  to  the  asylum  after  conviction 
for  crime,  and  in  such  cases  they  may,  when 
of  a  certain  age,  be  committed  to  such  an  in- 
stitution by  magistrates,  courts,  and  Judges. 
Corbett  V.  St  Vincent's  Industrial  School,  177 
N.  T.  16.  68  N.  B.  997.  The  children  that 
were  placed  In  the  asylum  otherwise,  that 
is,  by  parents  and  guardians,  were  under  the 
same  dlsdpllde  and  control,  and  It  Is  plain 
that  they  could  not  be  discharged  from  such 
control  or  the  discipline  of  the  institatlon. 
In  some  sense  it  would  be  about  the  same  as 
AaclMTKlDK  boys  from  the  county  Jail  In  or> 
der  to  permit  them  to  attend  the  common 
Bcbools.  Of  course,  such  an  idea  Is  entirely 
Inadmissible  but  It  Is  plain  tbat  the  statute 
last  above  quoted  contemplated  tbat  tbe 
teaeblng  of  these  orpban  boys  should  be  in 
tbe  asylum  wtaere  tbey  were  detained.*  Tbe 
language  la  that  the  asylum  "shall  partld* 
pate  In  the  distribution  of  tbe  school  moneys 
In  tbe  same  manner  and  to  the  same  extent 
In  proportion  to  tbe  number  of  children  edu- 
cated therein  aa  the  common  schools  in  ttietr 
respective  cities  or  districts."  Tbe  statute 
clearly  recognises  the  fact  that  tbe  instruc- 
tion was  to  be  had  or  given  "thweln,"  that 
Is,  In  tbe  asylum  where  the  boys  were  de- 
tained. Wben  we  look  into  the  debates  on 
tblB  subject  In  tbe  consUtntlonal  convention 
wben  tbe  prorlslons  of  tbe  Constitution  al- 
ready quoted  were  tbe  subject  of  debate.  It 
Is  clearly  apparent  tbat  the  members  of  tbat 
body  understood  that  instruction  In  tbe  case 
of  orpban  children  detained  In  an  asylum 
was  nelthOT  practicable  nor  possible  else* 
wbere  than  in  the  institotlon  Itself.  The 
fonr  teachers  1u  question  were  licensed  by 
the  public  authorities  to  teacb.  To  license 
tbem  as  qualified  teachers  and  employ  tbem 
and  receive  the  benefit  of  their  services,  and 
then  refuse  to  pay  them  upon  the  objectton 


of  some  taxpayer,  would  he  a  species  of  In- 
justice unworthy  of  a  great  state. 

The  objection  is  made  that  the  several 
statutes  referred  to,  and  under  which  tbe 
moneys  were  raised  and  paid  over  to  tbe 
board  of  education  for  the  purpose  of  defray- 
ing the  expense  of  secular  education  In  or- 
phan asylums,  are  mandatory,  and  thus  in 
violation  of  tbe  Ck>nstitutlon.  When  the  stat- 
utes are  all  read  togetber  It  will  be  seen  that 
they  are  not  an  arbitrary  mandate  of  the 
Legislature  but  the  depository  of  large  dis- 
cretionary powers,  and,  even  If  they  were, 
the  only  consequence  would  be  that  they 
conld  be  disregarded  by  the  local  authorities. 
The  statutes  are  good  as  an  autborltyi  even 
though  they  would  be  held  to  be  void  as  a 
command.  They  are  certainly  broad  and 
comprehensive  enough  to  conf»  authority 
upon  the  dty  government  and  the  board  of 
education  to  raise  and  expend  the  money  for 
tbe  purposes  indicated,  and  to  do  all  tbe 
things  of  which  the  plaintiff  complains  in 
this  case.  There  was  no  error  In  tbe  dlspo* 
sltlon  of  tibe  case  below,  and  tbwefore  tbe 
Jodgmmt  must  be  afllrmed,  wHb  costn 

PABKBB,  O.  and  Q&A.Y,  BARTLBTT, 
HAIGHT,  MABT1N»  and  CUIiLSN.  JJ.,  eon-. 

cur. 


Judgment  aflbmed. 


aT7  H.  T.  MS) 


U0RRI90N  V.  SMITH  et  al. 
(Court  of  Appeals  of  New  York.  Feb.  0.  1904.) 

UBBL-41US8TIOH    TOR  JURY. 

1.  Where  an  article  Is  lltwlooa  per  ae,  the 
case  should  be  submitted  to  the  Jniy.  thoush 
plalotlff  has  by  Inuuendo  pnt  a  meauing  on  the 
alleged  libelous  publicatloa  which  is  not  sup- 
trsj-ted  by  Its  language  or  by  prooL 

Appeal  from  Supreme  Oonrt;  Appellate  Di- 
vision, First  Department 

Action  by  Lillian  Otdeman  Iforrlson  against 
Ormond  O.  Smith  and  oUiers.  Vrtxta  a  Judg- 
mrait  of  the  App^ate  Division  ^  N.  T. 
Snpp.  IGBi  alDrmIng  a  Judgment  tor  defend- 
ants on  dismissal  of  the  complaint,  plaintllf 
appeals.  Reversed. 

Israel  A.  Wasbburue,  for  appellant  Jo- 
seph Fettretch,  Theodore  H.  SUkman,  and 
Daniel  B.  Seyb^  for  respondents. 

6RAT,  J.  this  action,  which  Is  for 
libel,  tbe  complaint  alleges  that  in  the  de- 
fendants* magazine  was  printed  the  follow- 
ing advertisement:  "Illustrated  new  book. 
Up-to-date.  Tbe  experience  of  a  giddy  type- 
writer girl  In  New  York.  Typewritten. 
GOOD  Is  no  name  for  It.  Sent  In  plain 
wrappers,  postpaid,  on  receipt  of  25c.  in  sli- 
ver or  stamps.  Dell  Book  Go.,  119  Floumoy 
St.  Chicago."  It  was  then  alleged  that  "ac- 
compadying  these  words  and  completing  tba 
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advertisement  was  the  picture  of  a  joxmg 
and  comely  woman,  and  this  picture  was  a 
likeness  of  the  plalntur,"  and  that  **the  mean- 
ing of  this  advertisement  was  that  the  plain- 
tiff bad  been  the  subject  of  an  onchsBte  and 
Indecent  experience."  At  the  trial  the  plain- 
tiff proved  that  she  was  a  married  woman, 
and  an  actress,  acting  under  her  maiden 
name;  that  the  portrait  accompanTlng  the 
adToilsement  was  one  of  herself;  and  that 
she  never  bad  been  a  ^rP^wrlter.  But  upon 
this  proof  a  motion  to  dismiss  the  comidalnt 
was  granted  upon  the  ground  that  the  words 
could  not  be  given  the  construction  placed 
upon  them  by  the  plaintiff.  The  Appellate 
X)1v1b1<hi  affirmed  the  Judgment  of  dismissal; 
the  prevailing  opinion  la  that  court  holding, 
in  substance,  that,  while  Inclined  to  view 
the  advertisement  and  portrait  as  libelous 
per  se.  or  at  least  as  presenting  a  question 
for  the  Jury  in  that  respect,  the  court  was  to 
detmnlne  only  whether  the  plaintiff  was  right 
In  the  construction  set  ont  in  her  complaint. 
.It  was  held  that  she  had  tendered  an  Issue 
as  to  wbeQier  the  words  used  were  "sus- 
ceptible per  se  of  the  Interpretation  that  they 
charge  her  wltb  uncbastlty,"  and  that  she 
bad  failed  **to  ■ostaln  tbe  twrdea  lliu  placeil 
upon  her." 

The  question  Is  a  clean-cut  one  which  we 
must  determine,  and  it  Is  whether,  becaiue' 
the  plaintiff  has,  by  Innuendo,  put  a  meaning 
upon  tbe  language,  ahe  is  bound  by  It.  and, 
however  libelous  the  language  standing  alon^ 
she  must  fail  in  her  action  if  that  meaning 
la  not  supported  by  the  language  or  by  proof. 
I  am  not  Inclined  to  concur  in  so  restricted 
a  view  of  the  plaintiff's  position,  and  I  am 
not  aware  of  any  decision  of  this  court  com- 
pelling It  It  appears  to  have  support  In 
some  dedslona  of  the  Appellate  Division,  and 
hence  the  question  is  made  serious.  If  we 
shall  determine  It  the  other  way.  But  I 
think,  If  we  regard  some  general  rules,  which 
are  now  established  In  this  class  of  cases, 
and  if  we  follow  that  instinct  of  Justice  to 
whicb  common  sepse  Impels  our  Judgment, 
that  we  will  And  neither  rule,  nor  principle, 
opposing  a  contrary  view  to  that  adopted  by 
the  majority  of  the  learned  Justices  of  the 
Appellate.  Division.  At  common  law  that 
which  Implied  reproach,  scandal,  or  ridicule 
to  any  person,  and  reflected  disgracefully 
upon  his  character,  whether  written  or  spok- 
en, was  a  libel,  and  was  actionable  without 
proof  of  special  damage.  The  language  used 
Is  to  be  understood  by  Judge  and  Jury  In  the 
same  manner  as  others  understand  it,  and 
words  are  to  be  taken  In  that  sense  which 
would  be  naturally  conveyed  to  persons  of 
ordinary  understanding.  The  principle  upon 
which  the  rule  of  legal  Ua'blllty  for  damages 
rests  la  that  no  man  possesses  the  right  to 
lessen  the  comforts  or  the  enjoyment  of  an- 
other, and  that  when  he  does  so  deliberately, 
wantonly,  and  maliciously  It  la  prima  fade 
evidence  of  malice,  and  he  Is  bound  to  make 
eompenaation  for  tbe  mischief  occasioned. 


Therefore  If  by  word  or  writing  bad  actions 
or  vldouB  principles  are  imputed  to  a  man, 
and  his  re^>ectability  is  diminished,  his  com- 
fort and  his  enjoyment  are  lessened  by  the 
attendant  disgrace,  contempt,  or  ridicule,  and 
damage  will  be  presumed.  See  Folkard's 
Law  of  Slander  and  libel  (5th  Ed.)  165,  173^ 
177;  Odgers'  Ubel  and  Slander  (3d  Ed.)  pp. 
7, 18,  836;  Boot  v.  King,  7  Cow.  633;  Sand^ 
son  V.  Caldwell,  40  N.  T.  898,  6  Am.  Rep.  10&; 
Morey  v.  Homing  Journal  Aaaodation,  12S  N. 
T.  207,  26  N.  B.  161,  9  U  B.  A.  621,  20  Am. 
St  Bep.  780.  If  the  language  la  unambigu- 
ous, whether  it  Is  actionable  becomes  a  ques- 
tion of  law;  but.  If  ambiguous,  and  capable 
of  an  Innocent  as  well  as  <tf  a  disgracefol 
meaning,  tbe  question  becomes  one  tot  the 
Jury  to  settle.  Wheu'the  defamatory  mean- 
ing Is  not  apparent  Innuendo  Is  necessary. 
If  the  words  are  Incapable  of  the  meaning 
ascribed  to  tbem  by  the  Innuendo,  and  are 
prima  fade  not  actionable,  the  cfunplaint 
should  be  dismissed.  If  they  are  capable  of 
such  a  meaning,  however  improbable  it  may 
appear,  the  Jury  should  say  whether  they 
may  be  so  understood.  Odgers*  Ubel  and 
Slandtf,  107;  Sanderson  v.  Caldwell,  45  N. 
y.  888,  e  Am.  Bep.  IOC.  It  la  said,  however, 
that  the  purpose  of  an  Innnmdo  In  a  plead- 
ing being  to  show  tbe  true  meaning  of  pub- 
lished wwds,  every  other  meaning  is  to  be 
rejected,  and  that  however  libelous  the 
words  standing  alone,  still  no  cause  of  action 
is  stated  if  tbe  meaning  assigned  is  not  tap- 
ported.  Brown  v.  Tribune  Assodatloii,  74 
Ai^.  Dlv.  859,  77  N.  T.  Supp.  461;  Morae  T. 
Press  Pub.  Co.,  49  App.  Dlv.  376,  63  N.  T. 
Sapp.  428.  But  what  good  reason  is  to  be 
adduced  for  this  rule?  Is  it  that  tbe  de- 
fendant will  be  prejudiced  if  he  is  called 
upon  to  defend  against  tbe  ordinary  mean- 
ing of  tbe  language  when  the  meaning  as- 
signed by  Innuendo  falls?  I  think  the  an- 
swer made  to  this  in  the  dissenting  oplnloa 
below  la  a  good  one.  It  la  there  said  that 
with  the  Innuendo  eliminated  by  tbe  rulings 
of  the  court  or  the  flndlng  of  the  Jury,  the 
defendant  la  In  no  worse  position  than  If  the 
Innuendo  was  not  In  the  complaint  and  the 
plaintiff  should  be  permitted  to  recover  for  a 
libel  clearly  appearing  on  the  face  of  the 
article,  for  which  no  Innuendo  waa  neces- 
sary; dting  Odgers'  Libel  and  Slando'  HU 
Ed.)  p.  107,  and  cases  In  note. 

Now,  what  idea  Is  this  advertisement  cal- 
culated to  convey  to  the  ordinary  reader 
when  it  desfTlbes  an  Illustrated  book  aa  con* 
talnlng  "the  experience  of  a  giddy  typewilta 
girl,"  that  It  Is  "typewritten,"  that  "good  is 
no  name  for  It"  and  bears  upon  it  a  portrait 
of  the  plaintiff?  The  plaintiff  read  it  as 
imputing  to  her  an  experience  of  '^an  un- 
chaste and  Indecent"  nature,  and  so  alleged 
in  her  pleading.  I  agree  with  the  trial  Judge 
and  wltb  the  majority  of  tbe  Appellate  Di- 
vision that  the  wwds  do  not  Impots  un- 
cbastlty to  tbe  plaintlfl,  and  are  not  snscevtt 
ble  of  her  InterpretatioD.  But,  granting  tbMt, 
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what.  In  RMon,  shotild  preclnde  her  from 
fa&Tlns  the  case  submitted  to  the  jnrj  for  an 
award  of  damages  for  the  really  llheloos 
character  of  the  advertisement?  It  la  such, 
as  all  do  and  must  concede,  for  It  exposed 
the  plalntlir  to  contempt  and  to  ridicule^  If 
It  did  not  Imply  dlagracefol  conduct  None 
ot  her  friends  and  acquaintances  conld  fall 
to  understand  that  in  the  plalntUTs  Hfe 
there  bad  been  passages  of  su^  a  natnre 
that  only  a  woman  of  unbalanced  character 
and  of  foolish  recklessness  could  bare  ex- 
perienced, which  made  Interesting  reading, 
and  whi<^  the  adTertlser  could  not  print  bnt 
was  publishing  In  typewritten  form.  This 
was  an  ontrage  npon  the  reputation  of  a 
•pectable  woman,  because  It  was  a  state- 
ment which  she  had  sbown  to  be  Mae  as.  to 
her.  The  use  of  her  portrait  was  wanton, 
and  obTiously  Inspired  by  the  notion  that  it 
would  attract  purchasers  of  the  mysterious 
publication.  There  Is  no  hardship  in  com- 
pelling the  defendants  to  defend  against  the 
plain  charge  that  the  advertisement  Is  libel- 
ous per  se.  If  no  Innuendo  was  necessary  to 
be  averred  in  the  complaint  in  order  to  state 
a  cause  of  action,  then  her  averment  of  a 
libelous  meaning  by  Innuendo  was  surplus* 
age,  and  the  defendants  were  bound  to  de- 
fend the  action,  not  merely  l^mn  the  ground 
that  th^  advertisement  was  not  suscepti- 
ble of  the  interpretation  put  upon  it  by  the 
plaintiff,  but  upon  the  general  ground,  if  they 
could,  that  It  was  not  a  false,  and  therefore 
a  libelous,  Imputation  upon  her  character 
and  reputation  as  a  member  of  society.  This 
could  not  be  an  embarrassment  to  a  defense 
upon  the  trial,  for  the  proofs  must  relate 
to  the  occupation  and  past  behavior  of  the 
plaintiff  as  the  subject  of  their  publication. 
If  the  plaintiff  was  oot,  In  fact  Intended  as 
the  subject  of  publication,  then  the  conduct 
of  the  defendants  was  wholly  unjustifiable, 
and  the  Jury  Bhould  be  allowed  to  award 
such  damages  as.  In  their  Judgment,  the  case 
warranted. 

I  advise  tbe  reversal  of  the  Judgment  and 
that  a  new  trial  should  be  ordered,  with 
costs  to  abide  the  event 

PABKER.  a  3^  and  BARTLfflTT, 
ELUGHT,  VANN,  CULLEN,  and  WEaXBB, 
J3^  concur. 

Judgment  nversed,  eta 


0.77  N.  T.  ass) 

In  re  M0LINET7X. 
(Coozt  of  Appeals  of  N«w  Tork.  Fslk  16. 

1904.) 

PUBUC  RaCORDS-PHOTOQRAPBS  OW  CONVICTS 

—SURRENDER. 

1.  A  person  confined  In  state's  prison  under  a 
sentence  of  death  is  a  coovlct  within  Laws 
1889,  p.  Sll.  c  882,  I  40.  authorisios  tbe  So- 
perintpudent  of  State  Prisons  to  make  regala* 
tioQs  for  record  of  photographs  aod  other  means 
of  Identifying  each  couvtct  and  Is  a  person 


ceived  nnder  sentence  wlUitn  Cods  Or.  Proe.  II 
491,  007,  608,  relating  to  the  same  subject  and 
is  a  criinbiai  while  the  sentence  remains  hi 
force;  and,  where  his  photograph  has  been  tak- 
en and  measurements  made  aua  recorded  In  the 
manner  provided  hj  the  statute,  theT  constltnta 
public  records,  and,  though  be  mar  be  acquitted 
on  a  snbseauent  tnal,  he  is  not  entitled  to  man- 
damus to  compel  the  Superintendent  of  State 
Prisons  to  ddlver  sudi  records  to  him. 

Appeal  from  Supreme  Ooort;  Appellate  Di- 
vision, Third  Department 

In  the  matter  of  the  appHcathw  of  Roland 
B.  If oUneax  for  writ  ot  mandamus  to  Oom»- 
Una  y.  GoOlu,  Snperfntadent-itf  Stat* 
MM.  From  an  wdw  of  tbe  Appellate  Divl- 
alon  0i  N.  T.  Snpi^  1186)  affirming  an  order 
oC  tbe  Special  Turn  denying  a  peremptwy 
writ  Qt  mandamu  to  tomnei  defendant  to 
deliver  certain  photographs  and  measure- 
ments in  his  custody  to  petltloaer,  petftiMmsr 
appeal!.  AlBrmed. 

Robert  6.  Scherer  and  J.  Hurray  Downs, 
fbr  appellant  John  Cnnneen,  At^.  Got. 
(Sanford  T.  Ohnrdi,  on  the  biisfk  for  re- 
spondent 

VANN.  J.  On  tbe  16tb  of  February;  1000; 
the  anwllant  Roland  B.  Mollnenx,  was  ad- 
judged guilty  of  murder  In  fbe  first  degree, 
and  sentence  of  death  was  pronounced 
against  him.  A  warrant  was  at  aaa  Issued 
to  the  warden  of  the  state  prison  at  Sing 
Sing  commanding  htm  to  keep  tbe  said  Moll- 
neux  in  solitary  confinement  until  the  time 
appointed  for  his  execution,  and  to  then  put 
him  to  deatii  In  the  manner  provided  by  law. 
Before  that  time  arrived  enforcement  of  the 
sentence  was  steyed  by  tbe  service  of  a  no- 
tice of  appeal  to  this  court  which  afterward 
reversed  the  Judgment  of  conviction  and  or- 
dered  a  new  trial.  The  second  trial  resulted 
in  an  acquittal.  During  his  Imprisonment  at 
Sing  Sing  a  photograph  was  token  of  Moll- 
nenx, and  be  was  measured  according  to  the 
Bertlllon  system  under  the  direction  of  the 
warden,  who  forwarded  the  negative,  photo- 
graph, and  measuremento  to  the  Superintend- 
ent of  State  Prisons  at  Albany,  In  whose 
office  they  have  ever  since  rraaalned  as  part 
of  a  collection  which  embraces  simitar  date 
relating  to  crimluals  who  have  been  lawfully 
convicted  nnder  tbe  laws  of  the  stete.  Upon 
an  affidavit  setting  forth  these  tecta,  and  ai- 
ling that  said  IfoUneux  was  unlawfully 
convicted,  that  the  phot(^nrapb  was  token 
and  measuremento  made  against  his  wishes 
and  without  bis  consent  and  that  be  Is  thns 
held  out  as  a  lawfully  convicted  criminal, 
a  motion  was  made  at  Special  Term  for  a 
peremptory  writ  of  mandamus  commanding 
tbe  Superintendent  of  Stete  Prisons  "to  re- 
move the  platea,  photographs,  and  measure- 
mento •  *  *  from  the  records  of  bis  of- 
fice and  ddlver  the  same  to  tbe  said  Roland 
B.  MoUnemc"  Tbe  motion  was  denied,  and 
npon  appeal  to  Uie  Appellate  Division  the  ot^ 
der  was  unanimously  affirmed  "as  a  matter 
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of  law,  and  not  In  the  exercise  of  discretion." 
By  an  appeal  to  this  court  from  the  order  of 
the  Appellate  DItIsIod.  the  question  of  pow* 
er  to  issue  the  writ  Is  now  before  UB  for 
derision. 

The  Code  of  Criminal  Procedure  provides 
that  when  a  death  warrant  Is  delivered  to  the 
agent  and  warden  of  a  state  prison  he  is  re- 
quired to  keep  the  defendant  named  therein 
'In  solitary  confinement  at  the  said  state 
prison"  until  the  Infliction  of  the  punishment 
of  death  upon  him,  or  he  ts  lawfully  dlschar^ 
ged.  Section  491.  By  the  prison  law  the 
St^>e^intendeht  of  State  Prisons  le  anthorlzed 
to  "make  rules  and  reffulatlons  for  a  record 
of  photographs  and  other  meant  of  Identify- 
ing each  convict  received  into  aald  prisons." 
Laws  1889,  p.  511.  c.  882,  |  40.  By  an  act 
passed  in  1896,  **to  facilitate  the  identlflca- 
tion  of  criminals,**  the  Snpetintondoit  of 
State  Prisons  is  required  to  "cause  the  prls- 
onws  ln  the  state  prisons  therein  confined 
at  the  time  this  act  takes  effect  and  all 
prisoners  thereinafter  received  under  sen- 
tence, to  be  measured  and  described  in  ac- 
cordance wlUi  tlw  system  commonly  known 
as  the  BertlUon  system  fbr  the  identification 
of  criminals."  He  is  slso  required  to  "pre- 
scribe mles  and  regulations  fbr  fceeiplng  ac- 
curate records  of  such  measuronenta  at  such 
prisons  and  in  duplicate  at  his  office  in  Al- 
bany and  for  classifying  and  indexing  the 
same.*'  Laws  ISSf^  p.  401,  c  440^  1 1.  The 
appellant  claims  that  neither  of  tlie  acts  au- 
thorising these  methods  of  IdenUflcatloq  ap- 
plied to  blm,  because  be  was  not  a  "caurlcV* 
within  the  meaning  of  the  earilu,  nor  a 
ptisimer  "received  under  sentenced  wlttiin 
the  meaning  ot  the  later.  The  Criminal 
Code,  hoirever,  eq;>ressly  refers  to  a  prisoner 
confined  in  state  prison  under  sentence  of 
death  as  a  ^'convict,"  and  requires  the  wor^ 
den  to  keep  blm  "in  soltta^  confinement  at 
sold  state  prison"  during  the  definite  period 
which  must  ^iwe  before  ezecntion,  and.  In 
case  an  appeal  Is  taken,  during  the  Ind^inite 
period  which  may  dapee  until  it  is  decided. 
Code  Or.  Proc.  H  491.  607,  008.  The  object 
of  tlie  Legislature,  as  expressed  in  the  title 
of  the  act  of  1896,  was  **to  facilitate  the 
identification  at  criminals,"  so  as  to  aid  in 
retaking  a  prisoner  after  on  escape.  A  pri» 
oner  under  sentence  of  death  is  a  criminal  In 
the  eye  of  the  law  so  long  as  the  sentence  re- 
malns  In  force,  because  he  has  been  adjudged 
guilty  of  a  crime.  As  he  may  escape,  the 
same  as  a  convict  whose  only  sentence  Is  to 
Imprisonment,  he  comes  within  the  spirit 
ot  the  law.  Be  also  comes  within  tbe  letter, 
because  he  is  "received  under  sentence,"  and 
'Solitary  confinem«it  at  said  state  priscm" 
Is  a  part  of  the  sentence  Imposed  by  com- 
mand of  tbe  stiitnte.  Tbe  L^slature  did 
not  Intend  that  those  Imprisoned  tot  the 
molt  serious  crime  known  to  the  law,  even 
for  safe-keeping  and  during  a  short  period, 
shouM  be  exempt  from  the  general  rule  de- 
signed to  facilitate  the  recapture  of  escaped 


priaontts.  The  measurements  and  record, 
therefor^  were  made  by  authority  of  law, 
and  became  the  property  of  the  sbite,  which 
paid  "the  necessary  exiwnses  Incurred"  for 
the  purpose.  Lavrs  189^  p.  40Z,  c  440.  f  2. 
They  were  public  records,  and  were  beyond 
tbe  control  of  the  Superintendent  of  Fris* 
ons,  except  for  preservation  and  uae^  He 
had  no  power  to  destroy  them,  or  give  tbem 
away,  or  surrender  them,  even  to  one  who, 
although  under  Judgment  of  death  when  they 
were  made,  was  finally  adjudged  not  guilty. 
Tbe  custodian  of  a  public  record  cannot 
face  it  or  give  It  op  without  authority  from 
the  same  source  which  required  it  to  be 
made.  The  statute  directed  the  Superintend- 
ent to  make  the  record,  and  when  be  made 
it  tbe  stote  made  it.  and  it  has  not  authorized 
him  to  destroy  it  under  any  drcumotonces, 
not  even  to  relieve  a  citizen  from  an  unjust 
reflection  upon  his  cbancter.  It  would  be 
usurpation  of  power  Cor  lilm  to  snrrsnder 
the  records  or  for  tbe  court  to  direct  blm  to 
do  BO.  If  the  position  of  the  defendant  is 
sound,  where  Is  the  destruction  of  public 
records  to  end?  What  may  become  of  the 
indictment,  the  minutes  of  tiw  cleric  record- 
ing the  v^lct  of  guilty,  and  the  Judgment 
of  conviction?  May  tbe  death  warrant  be 
irithdrawn  from  the  custody  of  the  warden, 
sithongh  It  Is  the  only  authority  he  bad  for 
tbe  imprisonment  of  HoUnenx  while  be  was 
awaiting  execution?  Bven  the  courts,  which 
have  control  of  their  own  recordst  do  not 
direct  one  made  throng  error  to  be  phys- 
ically destroyed,  although  they  vacate  It  and 
direct  that  it  shall  be  held  for  naught  Our 
order  of  reversal  and  the  Judgmoit  aequl^ 
ting  the  defendant  are  public  records,  open 
to  the  inspection  of  aO,  which  neutralize 
every  legal  presnmption  against  him  arising 
from  the  Judgment  of  conviction. 

While  the  courts  can  command  the  Su- 
perintendent of  Prisons  to  do  his  doty,  It  Is 
not  his  duty  to  give  up  a  record  made  under 
the  authority  of  a  stetute,  and.  until  the 
Legislature  makes  It  his  duty  to  sunenda 
tbe  record  in  question,  it  should  remain  la 
his  custody,  because  tbe  state  put  It  thefCb 
and  has  not  authorized  Its  removal.  An  In- 
nocent man  accused  of  crime  la  sometlmei 
compelled  to  make  sacrifice  and  undergo  suf- 
fering for  tbe  benefit  of  society.  Like  pay* 
ment  of  taxes  and  sarvloe  vfion  juries.  It  Is 
part  of  tlie  price  paid  for  tbe  privilege  of 
living  iB  a  country  governed  Isj  law.  One^ 
for  the  good  of  all,  may  be  required  to  mt^ 
mlt  to  Imprisonment;  incur  expense;  and  efr 
dure  mental  distress,  because  the  state  can- 
not exist  without  tbe  preservation  of  order, 
and  order  cannot  be  preserved  without  tbe 
punishment  of  the  guilty,  which  necessarily 
involves,  sometimeB^  the  trial  vt  the  Inno- 
cent l^ere  Is  no  relief  tor  tbis  an^rent 
Injustice  except  through  the  Legislature,  and 
to  that  body  al<me  the  appellant  should  look 
for  relief  from  the  annoyance  ot  which  bs 
now  complains. 
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The  order  appealed  from  ahcnild  be  af> 
fttmed.  with  coata. 

FAREGR,  O.  Jn  and  OBAT,  O'BRIBN* 
HAIGHT,  MARTIN,  BOd  CULLBN,  33^  con- 
cur. 

Order  afllmied* 


(m  N.  T.  ITB) 

flHITH  T.  LBRIOH  VAUiBT  B.  00. 
(Court  of  Appeals  of  New  York.  Feb.  16, 
1901) 

WrrNKBS-nrPBACHMBNT— DEATH  OF  WIFB- 
DAUAGBS— BVIDBNCB. 

1.  In  an  artion  to  reeorpr  for  the  death  of 
plaintifTs  wife,  killed  at  a  railroad  croBRing,  the 
evidence  was  conQictiog  as  to  whether  aTgDals 
were  eiven  as  the  train  approached  the  cross- 
ing. Defendant  read  so  much  of  the  testlmoDjr 
of  a  witness  at  a  former  trial  as  was  to  the  ef- 
fect that  the  whistle  wae  blown  and  the  bell 
runs.  Plaintiff  from  the  same  testimony  read 
to  the  effect  that  the  bell  was  riugfne  at  points 
sereral  miles  distant  from  the  crossing.  Beld, 
that  the  effect  was  the  same  aa  if  the  OTldeace 
was  brought  ont  on  cross-examination  of  de- 
fendant's witness  by  plaintiff,  and  It  was  error 
to  permit  plaintiff  to  contradict  it  by  proof  that 
the  bell  was  not  ringing  at  those  points. 

2.  In  an  action  by  a  liiiaband  to  reoorer  p»- 
cnnlary  Injuries  resulting  from  the  death  of  ma 
wife,  Buch  injuries,  noaer  Code  Civ.  Proc.  } 
180«,  are  to  be  compensated  for  on  the  baria 
of  the  monetary  value  of  the  services  of  the  de- 
ceaaud  to  her  husband  and  children,  and  the  in- 
troduction in  evidence  of  the  photograph  of  a 
handsome  woman  could  not  be  expected  to  ac- 
complish any  other  result  than  to  Introduce  the 
personal  element  for  the  consideration  of  the 
jury  and  awaken  their  sympathies,  and  is  error. 

Cullsn,  J.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate  Dl- 
Ttolon,  Fourth  Department 

Action  by 'Porter 'D.  Smith,  administrator 
of  Amy  A.  Smith,  against  the  Lehlgfa  Valley 
Ballroad  Company,  to  recorer  damages  tor 
the  death  of  plalntifTa  Inteatate.  From  a 
lodgment  of  the  Appellate  Division  (83  N. 
T.  Supp.  1117)  modifying  and  affirming  a 
Judgment  for  ^alntiff,  and  an  order  denying 
a  new  trial,  defendant  appeals.  Berttrsed. 

John  McCormIck  Mltcbell  and  Martin  Car- 
ey,  for  appellant  Thomas  Balnea  and 
Charles  P.  Miller,  for  respondent 

PARKER,  0.  J.  We  are  agreed  that  the 
trial  court  was  right  in  determining  that  the 
Questlona  <1)  of  defendant's  negligence,  and 
(2)  of  freedom  from  contributory  negligence 
on  the  part  of  pialntlfrs  intestate,  were  for 
the  Jury.  But  we  are  divided  In  our  view  as 
to  how  we  should  answer  the  qnestlon,  was 
It  error  to  permit  plaintiff  to  prove,  on  cross- 
examination  of  defendant's  witness,  that  the 
bell  on  the  engine  was  ringing,  prior  to  the 
accident  at  points  several  miles  distant  from 
the  crossing  where  the  accident  occurred, 
and  then  permit  him  to  prove,  In  rebuttal  of 
tbnt  which  be  bad  so  drawn  out  that  the 
bell  was  not  ringing  at  those  points?  If 
this  question  be  answered  In  the  aflirmatlTe^ 


the  judgment  must  be  reversed,  for  the  evi- 
dence recelTed  could  not  but  have  bad  very 
considerable  -weight  -wltb  the  Jury.  Indeed, 
It  Is  not  impossible  but  It  may  have  bad  con- 
trolling weight  with  the  Jurors*  minds  in  pass- 
ing upon  tiie  qnestlon  whether  defendant 
-was  guilty  of  negligence  by  falling  to  give 
notice,  by  the  ringing  of  Ibe  bdl  or  other* 
wise,  of  the  -rery  rapid  approach  of  tbls  trsln. 

On  the  morning  ct  February  26,  1800^  and 
but  shortly  after  mldnl|^t  plalntUTa  Intes- 
tate, while  being  taken  across  defendant's 
tracks,  229  feet  east  of  the  Farmlngton  Sta- 
tion, with  bnsband  as  driver,  vas  stmck 
and  killed  by  one  of  defendant's  engines 
drawing  a  train  at  a  very  high  rate  of  speed. 
Upon  the  trial  plaintiff  called  four  witnesses, 
who  testlfled  that  although  close  enough  to 
have  beard  the  bell  bad  it  been  rung,  they  did 
not  hear  It,  while  defendant  produced  18  wlt- 
nesses,  who  testlfled  that  they  heard  the 
whistle  and  bell  as  the  train  approached  and 
passed  .Ibe  place  of  tbe  accident  A  number 
of  the  13  -witnesses  were  passengws  on  tbe 
train,  and  others  were  not  In  defendant's 
employ.  It  Is  true  that  witnesses  are  to  be 
welshed  and  not  counted,  and  so  we  cannot 
say— fiaving  nothing  but  the  record  before 
US— but  that  a  Jury  would  have  been  Justified 
In  accepting  the  testimony  of  plaintiff's  4 
witnesses  who  did  not  hear  rather  than  that 
of  defendant's  13  witnesses  who  did  hear. 
We  cannot  know,  however,  bow  tbe  verdict 
may  have  been  affected  by  the  testimony  of 
the  six  witnesses  called  by  plaintiff  in  re- 
buttal to  show  that  tbe  bell  did  not  ring  at 
a  point  some  miles  distant  from  the  place 
of  the  accident  when  tbe  engineer's  testi* 
mony,  elicited  by  plaintiff,  compelled  the 
inference  that  it  was  ringing  at  that  point 
The  testimony  of  the  engineer,  on  his  cross- 
examination  by  plaintiff,  to  the  effect  that  tbe 
bell  was  automatic,  and  was  started  at  Roch- 
ester Junction,  and  not  turned  off  until  after 
the  accident  necessarily  gave  the  evidence 
afterward  put  In  by  plaintiff  on  rebuttal 
strong  probative  force  wltb  the  Jury.  It  is 
not  millkely  that  tbe  Jury,  in  weighing  the 
testimony  as  to  tbe  ringing  of  the  bell  at 
the  crossing,  placed  the  testimony  of  the 
six  witnesses  in  rebuttal  alongside  of  that 
of  the  four  witnesses  who  swore  that  the 
bell  was  not  ringing  at  tbe  crossing.  If  de- 
fendant upon  this  trial  had  called  the  en- 
gineer to  testify  that  the  bell  was  automatic, 
and  was  started  at  Rochester  Junction,  and 
continued  to  ring  until  after  the  accident 
plaintiff  would  have  had  the  right,  undonbt- 
edly,  of  contradicting  tbls  testimony  by  call- 
ing witnesses  to  testify  that  at  an  interme- 
diate point  the  bell  was  not  In  fact  ringing. 
But  defendant  did  nothing  of  the  kind.  So 
the  question  Is  presented  wbetber  plaintiff 
could  make  defendant's  witness  his  witness 
in  certain  respects,  and  Hiea  call  witnesses 
to  contradict  him. 

It  is  true  that  tbe  evidence  was  not  brought 
out  by  plaintiff  on  oral  croaa-examlnatton  of 
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defendant's  witneas,  bat  we  ire  agreed  tbat 
tbe  sitaatloa  Is  tbe  same,  and  that  tbis  qoes- 
tlon  Is  to  be  treated  precisely  as  If  it  was 
so  brooght  out.  Tbe  engineer  was  not  in 
faet  on  tbe  witness  stand.  There  had  been 
a  preTlons  trtaU  and  bj  agreement  coonsel 
read  such  portlwu  of  tbe  testimony  glren 
on  tbe  previous  trial  as  he  desired  to  offer 
on  this  one. '  On  sncb  prior  trial  defendant 
bad  elicited  from  the  engineer  the  statement 
that  he  had  set  the  automatic  bell  ringing  at 
Rochester  JonctioD,  and  tbat  It  continned 
ringing  nntll  the  accident  Thim  enabled 
plaintiff  to  produce  Beveral  witnesses  who  tes- 
tlfled  that  at  certain  points  between  Boches- 
ter  Junction  and  the  i^aee  of  the  accident 
the  bell  did  not  ring.  On  this  trial  defend- 
ant deemed  it  wise  not  to  glre  plaintiff  an 
opportunity  to  introduce  that  eridence. 
Plaintiff  tendered  the  issue  tbat  tbe  whistle 
was  not  blown  nor  the  bell  rung  as  the 
train  approached  the  crossing,  and  called, 
as  we  have  said,  four  witnesses  to  testify  to 
that  effect  Defendant  attempted  to  meet 
Just  that  Issu^  and  the  IB  witnesses  called 
by  It  testified  that  tbe  bell  was  rung.  De- 
fendant's counsel  read  so  much  of  the  e^ 
glneer's  testimony  as  was  to  the  effect  that 
the  whistle  was  blown  and  the  bell  rung  aa 
the  train  approached  the  crossing  and  pass- 
ed. Whether  the  beU  nmg  at  Bochester 
Junction  end  intermediate  pointe  was  not 
relevant  to  the  issna  The  qnestbm '  waa 
whether  defendant  had  given  notice  of  the 
approach  of  the  train  at  this  crossing  not 
whether  it  had  been  giT«i  at  some  other 
crossing,  ^alntiirs  evidence  offered  to  make 
out  his  case  was  properly  and  ne<»8sarily 
confined  to  tbat  issue.  Defendant  had  the 
rl|^  to  confine  ite  evidence  to  that  l8sa«i 
and  did.  Porhaps  ite  purpose  waa  to  avc^d 
falling  into  a  trap  of  which  it  had  CUr  warn- 
ing, bnt  ite  motive  was  of  no  consequence  to 
tbe  trial  court  whose  duty  It  waa  to  pre- 
serve ite  zightSL  It  was  defendan^a  right  to 
refuse  to  oumlne  ite  witness  upon  a  col- 
lateral issue,  or  to  permit  plaintiff  to  draw 
out  such  testimony  except  under  the  well- 
understood  penalty  in  such  cases,  namely, 
that  of  treating  the  witness  as  the  witness 
of  the  party  examining  as  to  new  matter. 
Defendant  apiHlsed  plaintiff  of  Ite  position 
by  objecting  to  the  reading  of  such  testimo- 
ny. And  when,  in  rebuttal,  plaintiff  called 
his  six  witnesses  to  testify  tbat  the  bell  was 
not  ringing  as  tbe  train  passed  them,  de- 
fendant objected  to  that  testimony  contra- 
dicting a  stetement  of  defendant's  engineer 
upon  an  irrelevant  issue— a  stetement  elicit- 
ed by  plaintiff  to  make  available  tbe  testi- 
mony of  the  six  witnesses  gathered  from  a 
distant  point  The  testimony  was  not  rele- 
vant to  the  issue,  because  there  was  no 
foundation  for  it  save  in  the  implication 
from  tbe  testimony  of  the  engineer,  whom 
plalntUt  sought  to  impeach  by  the  rebuttel 
evidence,  Certelnly  plaintiff  could  not  swear 
six  witnesses  to  prove  that  the  tflstimony  of 


the  engineer  was  either  false  or  Incrediblst 
and  at  tbe  same  time  Justify  the  evidence  as 
relevant  upon  the  ground  of  the  absolute 
verity  of  the  iofnence  from  Ibe  engineer's 
testimony,  namely,  that  no  change  was  made 
in  the  operation  of  the  bell  between  Bocbee- 
ter  Junction  and  the  place  of  fbe  accident 
This  was  error  (or  which  the  Judgment 
should  4ie  reversed. 

We  are  also  of  the  opinion  that  fibe  court 
erred  In  admitting  In  evidence  the  photo- 
graph  of  deceased.  The  action  was  to  re* 
cover  for  pecuniary  injuries  resulting  from 
decedentrs  death.  Code  Or.  Proc.  I  1901. 
Such  Injuries  are  to  be  compensated  for  on 
the  basis  of  tbe  monetary  value  of  the  serv- 
ices of  deceased  to  her  husband  and  chil- 
dren. Into  such  a  case  the  personal  elemmt 
does  not  enter,  for  tiie  law  does  not  compen- 
sate tor  grief  or  sorrow,  but  only  for  the 
actual  pecuniary  loss.  The  introduction  In 
evidence  of  the  photograph  of  a  handsome 
woman  oonid  not  be  expected  to  accomplish 
any  other  result  than  to  introduce  the  per- 
sonal dement  for  the  ooiulderatlon  of  the 
Jnry.  Certainly  the  language  emi^yed  In 
Upp  T.  Otis  Brothem  &  Oo^  161  N.  T.  65% 
S64.  66  N.  B.  79,  would  seem  to  be  applica- 
ble to  the  introduction  of  this  photo^ph: 
"Olearly,  tbe  testhnony  we  have  been  consldp 
erlng  could  not  render  any  service  In  the  case 
other  than  to  awakoi  tiie  a^s^ttaies  and 
thiu  Influence  the  Judgment  of  the  Jnron  In 
the  direction  of  a  greater  award,  nor  Is  It 
reasonable  to  assume  tbat  any  oth»  venilt 
was  expected  from  it"  In  tbat  case  this 
court  reversed  a  Judpnent  obtained  by  a 
father,  as  sole  next  of  kin,  ftw  pecnnlaxy  in- 
juries resulting  from  his  son's  death.  No 
one  except  the  fiither  waa  entitled  to  recow, 
and  yet  plaintiff  was  ptemltted  to  qveatloD 
a  brotiier  of  deceased  as  to  brotbcn,  tfsten, 
nephews,  and  slecea  at  deceased,  and  flufr 
necessities— testimony  which  pointed  out  op- 
portunities plaintiff  would  have  for  maklnc 
eharitable  use  of  any  moneys  left  after  sat 
iafylng  his  own  necessities.  Tbe  reason  for 
the  dedrion  in  that  case  calls  for  a  dedsloa 
In  this,  that  evidence  of  such  a  ebaraAa 
should  not  be  received  in  cases  where  the 
personal  dement  la  not  permitted  by  tts 
statute  to  enter,  as  In  this  case. 

The  Judgment  should  be  reversed,  and  a 
new  trial  granted,  witb  coste  to  aUde  ths 
event 

CniXBN,  J.  (dissenting).  I  dissent  txom 
tbe  decision  about  to  be  made,  on  the  gRnmd 
that  tbe  evidence  fbr  the  adndsslon  of  which 
tbe  Judgment  te  sought  to  be  revmea  was 
relevant  and  competent  and  therefore  ad- 
missible. One  of  the  principal  questions  In 
Issue  was  whether  the  bell  on  the  locomotlvs 
which  struck  the.platnturs  intestate  waa^  at 
the  approach  to  the  crossing;  ringing  or  not 
Produced  as  a  witness  for  the  d^oidsnt, 
the  engineer,  on  his  direct  examination,  t» 
tifled  that  the  hell  was  ringing  at  the  time. 
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On  croM-ezamlnatlon  he  stated  tbat  the  beU 
wag  an  antomatic  bell;  that  he  atarted  It 
rlnsrlng  Immediately  after  learlnff  Kochester 
Junction  (some  distance  from  the  scene  of 
the  accident),  and  that  he  did  not  do  any- 
thing with  It  till  after  the  accident.  He  gave 
Ihlfl  further  testimony:  "That  la  my  practice^ 
and  that  la  my  recollection  of  It  There  -was 
no  reason  that  night  why  I  should  hare 
thought  abont  the  bell  ringing  any  more  than 
any  other  night  before  the  accident  happen- 
ed. I  am  prepared  to  testify  that  for  the 
year  preceding  that,  as  long  as  I  had  that  run, 
that  en  erery  night,  excepting  stops  at  the 
Rochester  Junction  and  other  places  from 
Bnffato  to  Sayre,  my  bell  was  ringing  an- 
tomaticalty  from  BnSalo  to  Sayre  wbenevw 
I  had  that  engine;  I  had  that  engine  most 
always."  The  fair  inference  from  this  tea- 
tlmony,  or  at  least  an  inference  which  the 
Jury  might  have  drawn,  was  that  the  witness' 
statement  that  the  bell  was  ringing  was 
wholly  based  on  his  knowledge  of  or  belief 
In  the  fact  that  the  bell  was  an  antomatic 
bell,  that  he  bad  set  it  ringing  at  Kochester 
Junction,  and  had  not  touched  it  till  after 
the  accident  The  fiicta  thus  elicited  were 
not  at  all  collateral.  They  were  Tltal  to  the 
issue  of  whether  the  bell  was  ringing  or  not 
at  the  time  of  the  accident  This  was  not 
an  Inquiry  into  new  matters,  but  Into  his 
knowledge  of  the  fact  to  which  he  had  testi- 
fied, and  Its  effect  was,  or  at  least  the  Jury 
might  have  so  found,  to  limit  his  testimony, 
which  on  its  face  was  an  assertion  of  a  fact 
of  which  he  was  consdoos  through  his 
senses,  to  merely  his  Inference  or  conclusion 
from  other  f&cts  which  he  knew,  to  wit; 
starting  the  t)eU  ringing  at  Bochester  Junc- 
tion, and  that  It  was  not  subsequently  chan- 
ged. The  plaintiff  necessarily  had  the  right 
to  contradict  the  modified  statement  made 
by  the  witnesa  as  fnlly  as  he  had  to  contra- 
dict the  broad  statement  made  by  the  witness 
In  the  first  Instance,  and  the  fact  that  he 
compelled  the  witness  on  cross-examination 
to  modify  his  statement  In  no  degree  im- 
paired the  right  to  contradict  It  Therefore 
testimony  which  proved  that  the  bell  was 
not  ringing  at  a  place  beyond  that  at  which 
the  witness  testified  he  set  It  ringing  eeema 
to  me  cleariy  contradictory  of  the  witness' 
testimony  that  the  bell  was  ringing  at  the 
time  of  the  accident  I  think  the  case  falla 
exactly  within  the  principle  of  Pontius  r. 
People,  82  N.  Y.  839.  In  that  case  the  de> 
fendant  was  Indicted  for  assault  with  intent 
to  kill.  To  show  motive,  the  people  proved 
that  the  defendant  bad  In  bis  posseaslon  a 
number  of  promissory  notes  of  the  person 
assaulted,  which  It  was  claimed  were  for^ 
geries.  The  defendant  testified  that  the 
notes  were  genuine,  and  that  he  had  lent  the 
maker  or  indorser  the  moneys  represented 
by  the  notes.  It  was  held  competent  for  the 
people  to  Interrogate  him  as  to  bis  means  and 
the  source  from  which  be  obtained  the  mon- 
ey%  and  then  to  contradict  by  other  witnesses 


his  statemente  as  to  those  mattenr.  Judge 
Danforth  there  said:  "It  was  relevant  to  in- 
quire upon  dross-examination  as  to  this  mon- 
ey, where  It  was  procmwd  by  him,  at  what 
place  kept,  from  whence  taken  to  make  the 
loan;  and  it  was  also  relevant  and  pertinent 
to  give  in  evidence  any  fact  which  would 
tend  to  show  the  improbability  of  his  narra- 
tive." An  examination  of  the  record  on  ap- 
peal will  show  that  the  evidence  here  referred 
to  was  the  testimony  of  witnesses  other  than 
the  defendant  given  to  contradict  his  state- 
ment on  cross-examination.  It  Is  idle  to 
aifrue  that  the  appellant's  counsel  sought  to 
limit  the  inquiry  to  the  operation  of  the  bell 
at  the  exact  place  of  the  accident  vrhen  he 
put  on  the  stand  a  witness  whose  cross-ex- 
amination he  knew,  fnm  the  previous  trial, 
would  reveal  the  fact  that  the  witness  was 
testifying  to  a  condnaioa  from  facts  and 
circumstances  prior  to  the  accident 

I  can  see  no  purpose  for  which  ttM  photo* 
graph  of  the  deceased  was  competent  evi- 
dence. There  was  no  dispute  as  to  her  age, 
her  health,  or  physical  condition.  But  It 
seems  to  me  the  error  Is  of  too  Uttle  mo- 
ment to  justify  a  reversal  of  the  judgment 
Almost  every  day  of  the  term  we  affirm 
judgments  which  present  far  more  aerious 
error. 

The  judgment  aboilld  be  afllrmed,  with 
coati, 

OBAY,  BABTLBTT,  and  ELU6HT,  JJ. 
(VANN,  3.,  on  last  ground  of  opinion  only), 
concur  with  PABEEB,  O.  J.  OULLEN,  J., 
reads  dlisentlng  CQlnlon.  WBBNBB,  not 
voting. 

Jndgmmt  rerased,  etei 


an  N.  T.  4m 

HOLLY  T.  GIBBONS  «t  al. 
(OoorC  9t  Appeals  of  New  XoA.  Vsb>  Ifll 
19CM.) 

APFBAL-^DOHBNT— REVBRSAI.-RBSnTD- 
TION  OF  PHOPBRTT. 

1.  Where  a  judgment  in  a  creditor's  action  to 
compel  an  executor  to  sell  real  estate  for  the 
payment  of  debts  nnder  a  power  of  sale  la  r«- 
vereed.  It  entitles  defendant  nader  Code  Civ. 
Proc.  I  1823,  to  a  restitution  of  the  property, 
and  the  tact  that  the  jadgment  orders  a  new 
trial  does  not  affect  such  right  togethw  with 
the  right  to  an  accounting  as  to  mesne  profits. 

Motion  to  amend  remittitur.  Granted. 
For  former  opinion,  see  68  N.  B.  889. 

PER  GUBIAM.  Motion  to  amend  remit- 
titur by  inserting  a  provision  for  restitution. 
The  effect  of  our  reversal  of  the  jndgment 
of  the  Supreme  Court  under  which  the  "Jay 
Gibbons"  and  the  "Huyck"  farms  were  sold 
to  the  original  plalntlft  In  this  action,  who 
was  the  iHwsent  plaintiff's  testator,  was  to 
entitie  the  appellant  to  a  restitution  of  the 
property  lost  by  tbe  «Toneons  jndgment  and 
which  the  respondent  stUl  possesses.  Code 
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Civ.  Proc  I  1323.  The  property  wai  not  sold 
to  a  purchaser  in  good  faith,  and  therefore 
the  respondent  la  In  a  position  to  reivond  to 

onr  order. 

That  a  new  trial  has  been  ordered  does  not 
affect  the  right  to  a  restoration  of  the  proih 
erty.  Murray  t.  Berdell,  98  N.  T.  480.  A 
reconveyance  is  not  necessary.  It  only  re- 
quires that  the  respondent  shall  be  directed 
to  restore  to  the  appellant  executor  the  prop- 
erty. In  order  that  if,  upon  a  new  trial,  the 
plaintiff  in  the  action  recover  a  Judgment 
directing  a  sale  of  the  property  under  the 
power  of  sale  in  the  wlU  of  the  d^endant'a 
testator,  he  may  execute  It  conformably  to 
law.  Such  restoration  should  be  accompanied 
by  an  accounting  with  respect  to  the  rents 
and  profits,  after  proper  deductions  for  taxes 
and  ordinary  repairs.  Murray  v.  Berdell, 
supra;  Wallace  v.  Berdell,  101  N.  Y.  IB,  8  N. 
B.  7G9. 

The  motion  la  granted,  and  the  remittitur 
will  be  amended,  so  as  to  recite  this  motion, 
and  to  contain  a  direction  that  Edward  Gib- 
bons, as  executor,  etc.,  of  Bansom  H.  Olb- 
bODS,  deceased,  be  restored  to  the  possession 
of  the  real  estate  sold  under  the  Judgment  of 
the  Supreme  Court  In  this  action  and  convey- 
ed to  the  plaintiff's  testator;  that  the  mesne 
profits  of  the  said  real  estate  be  ascertained, 
and  paid  by  the  plaintiff  herein  to  the  said 
Gibbons,  as  executor,  subject  to  his  liability 
to  account  therefor;  and  that  it  be  remitted 
to  the  Supreme  Court  to  make  such  orders 
and  to  Issue  such  process  or  mandates  as 
may  be  necessary  and  appropriate  to  effect 
the  restitution  hereby  ordered.  Ten  dollars 
costs  ot  the  motion  are  awarded  to  the  de- 
fendant Gibbons,  as  execntor. 

PARKER,  0.  J.,  and  GRAT,  BARTLETT, 
HAIGHT,  VANN,  OUI<LBN.  and  WSBMEB. 
n.,  ooncor. 

Motion  granted. 


(177  N.  Y.  387) 

In  re  BARBFIEILD. 
In  re  BOSBLL  et  al. 
(Court  of  Appeals  of  New  York.  Feb.  16, 

1904.) 

APPEAL— ADMINISTRATOR  —  ACCOUNTINa  — 
.    REFKROErS  REPORT— PRESUMPTIONS 
—TRUST— GIFT— EVIDENCS. 

1.  Where  a  referee  is  appointed  under  Code 
OIv.  Proc.  S  2M6,  to  examine  the  accounts  of 
an  administratrix,  his  report  Is  not  final,  and  the 
decree  of  the  surrogate  ihould  be  founded  on 
the  law  applied  to  the  evidence  before  the  ref- 
eree, and  he  mar  confirm,  modifr,  or  reject  such 
report,  and  his  adjudication  tbereou  is  the  only 
decree  from  whidi  an  appeal  can  be  taken. 

2.  Ou  reversal  of  the  surro^ate'B  decree  by  the 
Appellate  Division,  where  the  wder  does  not 
show  that  it  is  on  a  question  of  fact,  it  will  lie 
presumed  to  be  ou  a  question  of  law,  and  that 
the  decree  was  jastiGed  by  the  evidence. 

8.  A  daoghter  deposited  certain  moneys  in  a 
savings  bank  in  her  name,  as  trustee  for  her 
mother,  while  the  latter  was  living.  The  un- 
eontradicted  evidence  showed  that  the  moneja 


deposited  were  those  of  the  daa^ter;  that  shs 

opened  the  accounts  personally,  and  took  tha 
bankbooks.  Held  to  justify  a  codcIu^oo  that 
in  making  the  deposit  the  daughter  had  do  in- 
tent to  sive  the  money  to  bw  mother,  in  view  ol 
evidence  of  repeat^  declarations  by  th*  mothcc 
that  she  bad  no  property. 

4.  Where  a  mother  who  had  deposited  money 
in  a  savingB  bank  In  her  own  name  delivered 
the  bankbook  to  the  daughter,  with  a  written 
order  directing  the  bank  to  {tay  the  amount  ot 
the  deposit  to  the  dau^ter,  and  the  daughter 
had  exclusive  possession  of  the  book  for  14 
years,  it  supported  a  fiudlng  of  title  In  tiM 
daughter  to  the  book  and  account  by  gift. 

5.  Where  there  Is  a  findiog  that  a  joint  ac- 
count of  the  mother  and  daughter  in  a  saving! 
hank  belougs  to  the  daughter  individually,  and 
the  Appellate  Division  reversed  the  judgment  on 
the  law,  the  Court;  ot  Appeals  can  inquire 
whether  there  is  evidence  to  anpptnt  the  find- 
ing; and  where  the  recoil  ^ows  testimony  by 
the  daughter  that  the  book  was  hers,  that  the 
money  was  deposited  by  her,  and  helonced  io 
her,  the  court  was  authorized  to  find  that  it 
was  the  property  of  the  daughter. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision. Second  Department 

In  the  matter  of  the  accounting  of  Rebecca 
A.  B.  Barefieid,  administratrix  of  Mary  B. 
Rosell.  From  an  order  of  the  Appellate 
Division  (81  N.  Y.  Supp.  843)  reversing  a  de- 
cree settling  the  accounts  of  the  administra- 
trix aa  the  appeal  of  ' David  H.  Rooell  and 
oth^  administratrix  appeals.  Beveraed. 

Benjamin  F.  Tracy  and  F.  W.  CatUn,  for 
appellant  Blchard  T.  Oceen^  Cor  reqwnd- 
ent 

PARKER,  0. 3.  The  matter  ot  the  JtHllcIal 
settlement  of  the  account  of  Rebecca  A.  B. 
Barefieid,  as  administratrix  of  the  utate  of 
Mary  B.  Roselt,  deceased,  coming  on  before 
the  surrogate  of  Kln^  coimty,  he  ai^lnted 
a  referee,  under  section  2546  of  the  Code  of 
ClTll  Procedure,  to  examine  the  account,  and 
to  hear  and  determine  the  qnestlons  ailaing 
upon  its  settlement  The  referee'a  r^rt 
comprises  the  evidence  taken;  certain  ftmnal 
findings  of  fact  as  to  which  tbere  was  no 
dispute;  an  enummtlon  and  de8cr4>tlon  of 
five  bank  accounts,  and  the  dates  at  ^rtilcb 
they  were  closed  W  the  administratrix;  and 
bis  Goncluaioni  of  law,  which  are  practically 
a  restatement  of  the  facta  abont  tbeae  bank 
accounts  in  tbe  form  of  schednlea,  aa  a  reaolt 
of  which  he  chaises  tbe  accountfog  adminis- 
tratrix with  tbe  amoont  of  tbe  bank  aoconnti. 
On  tbe  motion  to  confirm  the  referee's  report, 
the  surrogate  came  to  an  entliety  dUEerent 
conelnirion  as  a  result  of  his  examination  of 
the  testimony.  In  bis  opinion  he  dlscnssei 
fully  tbe  law  and  tbe  facts,  disclosing  ^ 
reasons  that  led  blm  to  the  conclnslon,  fMm 
tiie  nndlqtnted  tacts,  fliat  the  axnonnt  (tf 
the  bank  acconnts  belonged  to  Mrs.  BarefieM 
Individually,  both  befOTe  and  aftar  d^oalt 
Tbe  decree  does  not  contain  specific  findings 
of  fact,  but  states  tbe  conclusions  to  whkh 
he  had  arrived. 

While  some  doobt  has  been  ovressed  at 

f  4  8«e  Qift%  VOL  K  Osnt.  Dig.  I  H. 
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to  the  effect  of  tbe  report  of  a  referee  ap* 
pointed  In  pursuance  of'eectloii  2546,  It  is 
now  settled  that  the  report  Is  subject  to  con- 
firmation, Diodlflcatlon,  or  rejection  by  tlie 
surrogate.  Indeed,  we  held  In  Matter  of 
Clark,  168  N.  T.  427,  61  N.  B.  769,  that  not- 
wltbsfandlng  the  last  clause— which  .provides 
that  the  report  shall  be  deemed  confirmed 
unless  acted  upon  by  the  surrogate  within  90 
da^s  after  It  has  been  submitted  to  him— 
the  report  Is  not  self-executing,  ^nd  the  sur- 
rogate has  the  right,  and  It  Is  his  duty,  to 
act  upon  it  after  the  expiration  of  such 
period,  If  he  has  not  done  so  before.  The 
court  says  In  that  case  (168  N.  T.  427,  433, 
61  N.  E.  769,  771):  "We  think  the  section 
was  not  Intended  to  deprive  the  parties  of 
their  right  to  the  judicial  action  of  the  sux^ 
rogate,  but  that  Its  obvious  purpose  was  to 
expedite  decisions  In  this  class  of  referred 
cases,  and  to  provide  a  means  by  which  any 
Interested  party  could  enforce  promptness  of 
action."  The  referee's  report;,  therefore.  Is 
not  final.  His  conclusions  must  be  deemed  to 
be  reported  to  the .  surrogate  In  aid  of  his 
decision  and  decree,  which  should  be  found- 
ed  upon  the  law  as  applied  to  the  evidence 
taken  before  the  referee.  The  decree  Is  the 
first  binding  adjudication,  and  from  It  only 
can  an  appeal  be  taken.  This  decree  was 
reversed  by  the  Appellate  Division  by  an  or> 
der  which  does  not  disclose  that  the  reversal 
is  upon  a  question  of  fact,  and  In  such  case 
It  must  be  presumed  that  It  la  upon  the 
law.  Matter  of  Keefe,  164  N.  Y.  362,  68  N. 
B.  117. 

We  ate  thus  brought  to  the  question  wheth- 
er the  decree  has  such  support  In  the  undis- 
puted facts  as  entitles  It  to  stand.  For  where 
the  decision  of  the  trial  court  does  not  sep- 
arately state  the  facts  found,  and  the  order 
of  the  Appellate  Division  does  not  state  that 
the  reversal  Is  upon  a  question  of  fact,  it 
mnst  be  presumed  that  all  the  facts  war^ 
ranted  by*  the  evidence  and  necessary  to  sup- 
port the  Judgment  are  found  by  the  trial 
court  People  v.  Adirondack  By.  Co.,  160  N. 
Y. -225,  64  N.  a  689;  Gannon  v.  McOuIre, 
160  N.  T.  476,  66  N.  E.  7,  73  Am.  St.  Rep.  694. 

We  shall  first  take  up  the  three  deposits— 
In  the  Seaman's  Bank,  the  Greenwich  Sav- 
ings Bank,  and  the  Bowery  Savings  Bank- 
In  the  name  of  "Rebecca  A.  R.  Barefield  In 
trust  for  Mary  B.  Rosell."  It  Is  not  neces- 
Bary  to  determine  whether  the  evidence  fui^ 
nlshed  by  such  bankbooks,  standing  alone, 
creates  a  valid  and  irrevocable  trust,  for 
that  is  not  this  case.  The  uncontradicted 
evidence  is  that  the  moneys  deposited  Were 
Mrs.  Barefleld's;  that  she  opened  the  ac- 
counts personally,  took  the  bankbooks^  and 
retained  them  nntll  after  the  death  of  Mrs. 
Rosell.  And  Mrs,  Barefield,  In  her  testi- 
mony in  various  places,  distinctly  claims 
Buch'  accounts  as  her  own.  She  testifies: 
••The  account  waa  mine.  ♦  *  •  Abso- 
lutely my  own  account  •  •  •  They 
•wan  mj  private  affaira."  The  record  coiip 


tabu  no  saggeatliin  of  any  change  to  tbe 
accounts  nor  In  tm  Intentitm.  The  surro- 
gate was  justified,  therefore,  In  reaching  the 
conclusion,  to  which  he  gave  expression"  In 
bis  opinion,  that  It  was  "the  positive  testi- 
mony •  •  •  that  there  waa  no  intention^ 
to  ^ve  this  money  to  the  benefidacr."  A 
further  drcmnstance  bearing  upon  the  ques- 
tion of  whether  she  Intended  to  create  h 
trust  Is  to  be  found  In  the  tertlmoi^  of  Mrs. 
Braell'B  i>hyslcian,  who  says:  **I  had  re- 
peated conversations  with  her  about  her 
property.  She  was  very  tixik  with  pneomo- 
nfa.  I  told  bw  If  she  bad  any  bualness  to 
transact  she  bad  better  ttaiuact  It  now. 
She  told  me  sihe  bad  no  buBlneas;  that  aba 
had  attended  to  all  such  affairs.  Sbe  said, 
'I  have  given  ail  to  my  only  child,  my  daugh- 
ter. I  have  no  wlU  to  make.  I  have  notb- 
Ing  to  will.' "  She  was  then  living  with  her 
daughter,  and  had  been  for  many  years. 
Her  repeated  declarations  that  she  had  given 
everything  to  her  daughter,  which  her  daugh- 
ter well  knew,  present  a  still  further  circum- 
stance in  support  of  the  daughter's  claim 
that  sbe  liad  no  intention  of  creating  a  trust 
for  why  should  she  create  a  trust  for  her 
mother,  when  she  knew  that  all  that  her 
mother  bad  was  given  to  her?  This  testi- 
mony, with  the  facts  before  alluded  to,  fur 
nlshes  sufficient  support  for  the  finding  the 
snm^ate  must  be  presumed  to  have  made— 
In  view  of  the  character  of  the  decree— that 
Mrs.  Barefield  had  no  intention  of  creating 
a  trust  for  her  mother,  and  brings  this  case 
clearly  within  Cunningham  r.  Davenport  147 
N.  Y.  43,  41  N.  E.  412,  32  L.  R.  A.  378,  49 
Am.  St  Rep.  641,  referred  to  in  the  surro- 
gate's opinion.  In  that  case  a  depositor  open- 
ed an  account  In  a  savings  bank  in  Mb  own 
name.  Afterward  he  changed  It  to  his  own 
name  In  trust  for  his  broth».  The  brother 
died.  Three  days  later  the  depositor  chan- 
ged the  account  back  to  his  own  name.  He 
at  all  times  held  the  bankbooks,  the  brother 
was  not  informed  of  the  account  and  the 
depositor  denied  the  trust  claiming  never 
to  have  Intended  to  part  with  the  money,  al 
though  giving  no  reason  for  opening  the  ac- 
count In  trust  ^Thls  court  holds  that  the 
transaction  did  not  create  a  trust,  and  that 
decision  justifies  the  surrogate  in  holding 
that,  in  the  light  of  the  facts  here^  no  trust 
was  created. 

The  Appellate  Division  also  reverses  that 
portion  of  the  decree  which  adjudges  that  the 
account  in  the  Bank  for  Savings  In  the  name 
of  Mary  E.  Rosell  belongs  to  Mr&  Barefield. 
In  adjudging  that  the  administratrix  shall 
not  account  therefor,  the  surrogate  necessa- 
rily finds  that  it  did  not  belong  to  Mrs.  Ro- 
sell at  her  death,  and  an  examluatloa  of  ttie 
record  satisfies  us  that  there  Is  evidence  to 
support  that  Implied  finding.  Mrs.  Barefield 
testifies  that  the  bankbook  came  into  her 
possession  In  1884,  together  with  the  follow- 
ing order  on  the  bank:  "Please  pay  to  my 
daughter  the  amount  and  interest  dua  me  on 
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book  ^ra^OaD.  Iiu7  BoadL**  I9im> 
after  the  book  and  order  eontliitKa  In  her 
physical  possession.  Bdward  Barefleld  tes- 
tis thst  he  saw  this  book  and  order  In 
Mrs.  Rosell'B  lifetime,  and  she  Informed  him 
that  the  money  was  Mrs.  Barefleld's,  adding, 
**I  have  given  it  to  her,  and  I  have  given  the 
bankbook  to  her."  Tbls  fs  cwroborated  by 
Mrs.  Bosell's  physician,  to  whom  she  de- 
dared  jnst  before  her  death  ftmt  she  had 
given  everything  to  her  daughter.  To  the 
same  general  effect  la  the  testimony  of  Mrs. 
Jeflhrey.  Here,  then.  Is  evidence  of  a  delivery 
of  the  book  to  the  daughter,  with  written  aa* 
tbori^  for  her  to  withdraw  the  account  and 
Interest,  together  with  evidence  of  exclusive 
poBseeslon  on  her  part  of  book  and  order 
for  14  years.  This  evidence  Is  uncontra- 
dicted, and  Is  certainly  sufficient  to  support 
a  finding  by  the  surrognte  that  Mrs.  Bare- 
field  obtained  title  to  the  book  and  account, 
by  gift 

The  remaining  Item  In  dlqitute  Is  the  Joint 
account  of  Mrs.  Bosell  and  Mrs.  Barefleld  In 
the  Kings  County  Savings  Institution,  which 
the  surrogate  also  holds  belongs  to  Mrs. 
Barefleld  Individually.  As  to  that  Item, 
counsel  for  respondent  correctly  says  that 
the  question  Is  purely  one  of  fact,  but  incor* 
rectly— for  reasons  already  pointed  out— as* 
sorts  that  the  Appellate  Division  decided 
adversely  to  the  surrogate  as  to  the  facts. 
The  form  of  the  order  shows  that  the  Appel- 
late Division  reversed  upon  the  law.  and 
hence  we  have  only  to  Inquire  whether  there 
Is  evidence  in  the  record  which  supports  the 
finding,  necessarily  implied  in  the  surrogate's 
decision,  that  the  book  and  account  belong  to 
Mrs.  Barefleld.  She  testlfles  that  the  book* 
was  hers,  that  she  posonally  deiwslted  the 
money,  and  that  It  wtis  her  money.  If  the 
surrogate,  as  he  had  the  right  to,  believed 
this  testimony,  he  was  authorized  in  decree- 
ing that  the  money  belonged  to  her,  and  that 
the  estate  had  no  interest  in  it.  Mulcahey 
T.  Emigrant  Ind.  Savings  Bank,  89  N.  Y.  435. 

The  order  should  be  reversed,  and  the  de- 
cree of  the  surrogate  affirmed,  with  coshi 
to  both  parties  payable  out  of  the  estate. 

BABTLBTT,  MARTIN,  VANN,  ODLLBN, 
and  WERNBB,  JJ„  concur.  CrBBUBN,  J„ 
absent 

Order  reversed,  etc 


uw  N.  T.  m) 

DBB8SER  V.  TRAVIS  eC  aL 
In  re  KOSS. 
(btmrt  of  Appeals  of  New  York.   Peb.  9,  1904.) 

PARTIT10N-NBCBS3ART  PARTIBS-SALK- 
MARKBTABLO  TITLB. 

1.  Testator  directed  the  rents  and  profits  of 
-xrtain  real  estate,  which  he  placed  Id  trust,  to 
be  paid  to  hia  daughter,  during  life,  the  body  of 
the  estate  to  go  at  her  dentli  "to  her  children 
then  livlug,  and  to  her  child  or  children  who 


may  then  be  deoeased,  par  stirpes.**  ffeld  1b> 
effectual  as  a  devise-  to  any  one  except  her  llv- 
iog  children,  so  that  a  granddaughter  would 
have  no  Interest  in  the  property  except  as  de- 
rived from  her  father,  so  that  she  was  not  a 
necessary  party  to  an  action  for  partition  In 
which  he  was  made  defeudant 

2.  Where  testatrix  gave  certain  property  In 
trust,  and  the  trust  was  detmolned  invalid, 
and  the  property  was  adjudged  to  have  descend- 
ed to  a  certain  woman  living  at  the  time  of  the 
commencement  of  partition  proceedings,  nelthu 
her  son  nor  his  daughter  who  took  auder  .the 
trust  had  auy  lnt««Bt  therelu,  so  that  a  fitilmre 
to  make  the  granddaoghter  a  par^  defendant 
to  the  partition  snlt  did  not  rendsr  &•  title 
marketable. 

Apiwal  from  Supreme  Court,  Appellate  Dl- 
▼lalon.  First  Department 

Action  by  Catharine  M.  Dresser  against 
Martin  V.  B.  Travis  and  othera.  Application 
of  Charles  O.  Koss  to  be  relieved  of  his  pur- 
chase of  certain  premises.  From  an  order 
Of  the  Appellate  Division  (84  N.  Y.  Supp.  1124) 
affirming  an  order  of  the  Special  Term  d«iy- 
Ing  the  motion,  petitioner  appeals.  Affirmed, 

Tliomas  0.  Bnnevm,  for  a^eUant  Wilaoa 
M.  Powell,  for  xe^ondeBta. 


WEBNEB,  J.  The  appellant,  Kon,  be- 
came the  purdiaser  of  certoln  lands  at  a  pai^ 
tltlon  sale  In  the  above-entitled  action.  After 
he  had  paid  the  purchase  money  and  receiv- 
ed his  deed*  he  tendered  a  return  of  ths 
deed  to  the  referee,  and  demanded  back  his 
purchase  money,  on  the  ground  that  the  title 
was  defective  and  unmarketable.  Upon  the 
referee's  refusal  to  comply  with  the  appel- 
lant's demand,  the  latter  applied  to  the  So- 
preme  Oomrt  at  Special  Term  to  be  relieved 
of  his  purchase  and  his  motion  was  denied. 
Upon  appeal  to  the  Appellate  Division,  the 
order  of  the  Special  Term  was  unanimously 
affirmed. 

The  question  whether  the  appellant  ob- 
tained a  good  and  marketable  title  depends 
upon  the  construction  of  two  paragraphs  of 
the  will  of  one  John  O.  Hart;  deceased,  of 
whose  estate  the  lands  mentioned  formed  a 
part  By  this  will  the  testotor  divided  his 
numerous  pieces  of  real  estate  Into  four  par^ 
eels  called  the  "trust  estate,"  which  he  devis- 
ed to  bis  executors  upon  various  trusts,  one 
of  which  was  "to  collect  the  rents;  Issues 
and  profite  of  said  trust  estate  and  out  of 
the  first  proceeds  thereof  to  pay  off,  cancel 
and  discharge  the  mortgage  now  a  lien  upon 
said  parcel  number  one  and  sncb  other  lleiu; 
Incumbrances  aod  Indebtedness  as  to  which 
the  whole  trust  estate  at  the  time  of  my 
decease  may  be  subject  to  and  charged  with." 
The  testator  left  him .  surviving  foor  dau^ 
t^s,  and  the  other  provisions  of  the  trust 
were  to  pay  to  them  respectively,  during 
their  lives,  the  rents  of  the  separate  parcel^ 
with  remainder  in  fee  to  their  reqwetlTe  chit 
dren. 

Upon  the  trial  the  plaintiff,  who  aooghl 
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partltloii,  contended  that  the  testamentary 
dlrectkm  to  accimiiilate  the  rents  of  all  tbt 
parcels,  for  the  purpose  of  paying  off  the 
mortgage  for  $22,000  upon  parcel  No.  1  was 
rold,  on  the  ground  tbat  It  contrsTened  tbe 
statute  against  the  accomolatlon  of  Income 
for  the  benefit  of  persons  not  minors,  and 
that  tbe  tmst  vas  further  void  because  it  was 
to  endure  for  a  period  measured  by  years  In* 
stead  of  Utcs.  The  snrriTing  trustee  under 
the  will  asserted  the  validity  of  the  trust, 
ud  also  claimed  that,  if  the  direction  to 
iccnmulate  rents  should  be  h^d  to  be  In- 
ralid.  It  could  be  cut  out  of  the  will  without 
naterlal  effect  upon  the  general  testamentary 
icheme  thereof.  The  Issue  thus  tendered  was 
decided  in  faTor  of  the  plaUitlfl,  the  trial 
court  holding  that  tbe  tmst  was  Invalid  on 
both  ground^  and  tbat  tbe  estate  descended 
to  the  t8Stat(»'s  belrs  at  law.  Tbereupoa 
Judgment  was  mteni  directing  a  sale  of  tho 
real  estate.  It  waa  sold  In  separate  parcels 
to  six  dlflerttit  pnrdiasraa.  four  of  whom 
hare  taken  title  without  objection,  while  tbe 
Idalntlfl  and  one  Ooogan  seek  to  be  relieved 
from  their  pnrcbasea.  No  appeal  has  been 
taken  fn>m  the  Judgment  at  tbe  trial  eonr^ 
and  tbe  time  to  do  so  bas  expired.  It  la 
therefore  the  law  of  this  cue  tbat  tba  truat 
referred  to  ia  Invalid,  and  tbat  all  of  tbe 
testator's  veal  eatate  descended  to'bla  tour 
daughters,  all  of  whom  are  living. 

AppeUanTs  spedfle  objection  to  tbe  title 
Is  tbat  one  Marlon  Tiavls,  wbo  may  bave 
same  Interest  In  tbe  testabn's  estate^  Waa 
not  made  a  p&rty  to  tbe  action,  and  la  tbece- 
fore  not  bound  "by  the  Judgment  TbJs  Her- 
Iw  Tnavls  Is  tbe  Infant  daoghtra  of  J(dm  O. 
Travis  who  la  tbe  eon  of  Mary  Travis, 
wbo  Is  one  of  tbe  four  daughters  of  tbe  testa- 
tor. Ifary  B.. Travis,  aa  we  have  aeoi,  be- 
ing one  of  tbe  four  daughters  and  heirs  at 
law  of  tbe  testator,  took  an  absolute  title 
hj  deecent  ao  that  ntf  tiier  ber  son,  John  O. 
Travis,  nor  his  daughter,  Bfarlon  Travis,  had 
any  Interest  in  tbe  estote^  and  hence  H  was 
not  necessary  to  make  tbe  latter  a  par^  to 
tbe  action,  and  tbe  failure  to  do  so  does  not 
affect  tbe  appelbint^a  tltlA  one  way  m  tbe 
other. 

Should  we  assume,  however,  that  the  trust 
was  valid,  no  different  result  can  be  reached. 
As  we  read  tbe  will,  Marion  Travis  Is  In  no 
event  entitled  to  anything  under  it  By  the 
eecond  paragraph  of  the  will  tbe  residue  of 
the  rents,  Issues,  and  pr6flts  realized  from 
parcel  No.  1  of  the  trust  estate  la  directed 
to  be  paid  to  the  testator's  daughter  Mary  B. 
Travis  during  ber  life.  The  third  paragraph 
of  the  will  directs  tbat:  "Upon  the  death  of 
my  said  daughter,  ijary  B.  Travis,  wife  of 
Martin  Y.  B.  Travis,  I  give,  bequeath  and 
devise  unto  the  children  of  my  said  daughter 
Mary  E.,  then  living,  and  to  the  child  or 
children  of  said  daughter  Mary  B.  who  may 
be  then  deceased,  pe;r  stirpes  and  not  per 
capita,  the  said  parcel  number  one  (No.  1)  of 
said  trust  estate,  to  have  and  to  bold  tbs 


same  to  them  and  to  thtfr  belra  forever." 
John  O.  Travis,  tbe  only  son  of  Mary  B. 
Travis,  and  the  father  of  Marion  Travis,  is 
alive.  He  Is  a  party  to  the  action,  and  Is,  of 
course,  bound  by  tbe  Judgment.  It  Is  evi- 
dent, therefore,  tbat  if  Marlon  Travis  Ws 
no  Interest  in  tbe  estate  except  such  as  she 
may  get  through  tier  father,  she  is  as  much 
bound  by  the  Judgment  as  she  could  possibly 
be  if  she  had  been  made  a  party  to  the 
acUon.  Upon  a  critical  examination  of  para- 
graph 8  of  tbe  wIIU  we  find  that  there  is  no 
contingency  under  which  Marlon  Travla 
could.  In  her  own  right,  take  any  interest  in 
the  testator's  estate,  without  a  radical  refor- 
mation of  ^t  paragraph.  Involving  the  ex- 
cision of  some  of  Ito  parte,  and  the  reading 
into  it  of  extraneona  language  to  effectuate 
tbat  purpose.  The  substance  of  the  third 
paragraph'ls  that  apm  tbe  deaUi  of  Mary  B. 
navia,  tbe  lands  In  parcel  Na  1  sballr  go 
to  her  children  then  living,  and  to  her  child 
or  children  then  deceased,  per  stirpes  and 
not  per  capita.  This  langnagSk  literally  ac- 
cepted, is  obviously  meaningless*  and  not 
what  tbe  testator  tntoided  to  say.  If  there 
Is  any  way  in  wbicb  ddldren  living  and  ehU- 
drOi  dead  can  share  In  an  estate  per  stirpes. 
It  BtUl  remalne.  to  be  pointed  out,  It  we 
eould  amend  the  paragraph  by  taswtlng  tbe 
,words  "of  i&y  deceased  child"  after  tbe 
words  **tbllA  or  children,'*  It  would  then 
provide  for  a  division  per  stirpes  t»etween  tbe 
children  of  Mary  B.  then  living  and  the  child 
m  children  'V>f  any  deceased  child"  of  Mary 
B.  But  this  would  have  to  be  followed  by 
the  exdslon  of  tbe  words  "who  may  be  then 
deceased,"  because  with  these  .worda  left  In 
tbe  paragraph  It  would  provide  for  a  division 
per  stirpes  between  the  children  of  Mary 
B.  then  living  and  the  dilld  or  ddldren  of 
any  deceased  child  of  Mary  |L  wbo  may  be 
then  deceased,  and  thus  tbs  whole  vrould 
again  be  quite  as  smseless  ss  It  Is  now. 
This  simple  Illustration  vrlll  suffice  to  ebow 
tbat  tbe  paragraph  as  it  stands  Is  ineffectual 
as  a  devise  -to  any  one^  except;  possibly,  tbe 
Uvlog  children  of  Mary  B.  Itevls;  and  It  Is 
equally  clear  tiiat  It  cannot  be  amended  so 
as  to  effectuate  the  testator's  probable  intent 
without  transcending  the  limlta  of  Judicial 
power.  Brown  v.  Qointard,  177  N.  X.  81.  69 
N.  B.  226.  It  follows  that  nnder  no  possible 
construction  of  tbe  will  could  Marlon  Travis 
have  any  Interest  In  the  estate  of  which 
the  premises  purchased  by  tba  appellant 
Koss,  formed  a  part 

The  appellant's  objection  to  the  title,  on 
tbe  ground  tbat  Marlon  Travis  waa  not  made 
a  party  to  the  action,  was  therefore  not  well 
taken,  and  the  order  of  the  Appellate  Divi- 
sion must  be  affirmed,  with  costs.  - 

PAHKER,  a  X.  and  O'BBIBN,  BART- 
LETT,  MABTIN,  YANN,  and  GULLBM.  JJ^ 

concur. 

Order  affirmed. 
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DBB8SBB  T.  TRAVIS  at  «L 
In  re  OOOOAN. 
(Coort  of  Appeals  of  New  Tork.  Feb.  0. 1904.) 

«  PABTITION  8AUD~CL0UD  ON  TITLE. 
1.  Where,  Id  partition  of  premises  leased  be- 
fore the  commeDcemeDt  of  the  action  for  three 
years,  the  lessee  is  made  a  party  aud  fails  to 
appear  and  answer,  and  the  anal  judgment  de- 
crees that  eveiT  person  deriviD?  title  to  the 
property  after  filing  of  a  notice  of  the  pendency 
of  the  action  shall  be  forever  barredi  the  lease 
Is  not  such  a  cloud  on  the  title  aa  to  render  it 
nnmarketable. 

Appeal  from  Sttpreme  Conr^  Apiwllata 
DiTlslon,  First  Department 

Action  b7  Catharine  M.  Dresser  a^lnst 
Martin  V.  B.  Travis  and  others.  Applica- 
tion of  James  J.  Coogan  to  be  relieved  from 
his  purchase  of  certain  premises.  From  an 
order  of  the  Appellate  Division  (84  N.  T. 
Supp.  1124)  affirming  an  order  denrliig  tba 
application,  petltioiier  anneals.  Affirmed. 

Henry  B.  Anderson  and  Chandler  P.  An- 
derson, for  appellant  Wilson  M.  Powellt 
for  reapondenta. 

WERNBB,  J.  The  appellant  Ooogan, 
seeks  to  be  relieved  from  his  purchase  of 
certain  premisea  at  the  partition  aale  In  the 
above-entitled  action.  His  application  is 
based  upon  variotis  grounds,  some  of  which 
hare  been  discussed  and  diaiwaed  of  la  our 
opinion  upon  the  appeal  of  another  purchaser 
named  Koss.  Dreaaer  t.  Travis  (Application 
of  Koss)  177  N;  Y.  871, 69  N.  B.  734.  We  have 
here,  howevei^  ope  question  that  was  not  pre- 
sented in  the  Koss  appeal,  and  that  la  wheth- 
er a  lease  In.  ezlatmce  at  the  time  iMt  the 
commencement  of  the  action,  and  pmrport* 
Ing  to  run  until  October  X,  1901»  nptm  a 
portion  of  the  premises  purchased  hy  the 
appellant  Cioogan,  under  terms  itf  sale  xe> 
citing  that  "the  premisea  wlU  be  sold  sub- 
ject to  leases  to  expire  May  Ist  1906,"  Is 
such  a  cloud  upon  the  purchaser's  tltie  as  to 
render  It  doubtful  and  unmarketable. 

At  the  threshold  of  our  Investigation  of 
this  Question  we  are  reminded  that  the  unan- 
imous affirmance  by  the  Appellate  Dlvlsloa 
of  the  order  dmylng  Ooogan'a  application  to 
be  relieved  trom  bia  purchase  comiwls  as 
to  assume  that  all  the  facts  necessary  to 
support  the  order  were  established  la  the 
court  of  original  Jurisdiction.  This  Hmlta- 
tion  baa  an  Important  bearing  on  tiris  appeal, 
because  it  ivecludes  us  from  considering 
certain  matters  of  fact  refened  to  and  re- 
Ued  upon  by  the  i^iwllant  The  teets  which 
we  must  assume  to  bare  been  eatabllshed 
at  Special  Term  are  as  follows:  -At  the  time 
of  the  commencement  of  the  above-entitled 
action,  one  John  T.  Higglns  was  In  posses- 
don  of  a  portion  of  the  premises  purchased 
by  Coogan,  under  a  lease  from  U.  V.  B. 
Travis,  as  trustee,  running  until  October  1, 
1904.  This  action  for  partition  was  com- 
menced October  20,  1901.  A  notice  of  the 
pendency  thereof  was  then  duly  filed,  re- 


corded, and  Indexed.    Hlggins,  Oe  lessee, 

waa  made  a  party,  and  failed  to  appear  or 
answer.  He  assigned  his  lease  to  J.  Palm  Se 
Oo.,  the  present  occupants,  on  March  17, 

1902,  and  the  assignment  was  not  recorded 
ontU  January  21,  1903,  or  19  days  after  the 
entry  of  the  Interlocutory  Judgment  herein. 
It  Is  true  that  the  Interlocutory  Judgment 
the  terms  of  sale,  and  the  referee's  deed  ten- 
dered to  the  appellant  all  show  that  the  sale 
was  made  subject  to  leases  expiring  May  1, 

1903,  bnt  that  of  Iteelf  proves  nothing  so  far 
as  the  lease  to  Higglns  is  concerned,  for  tbat 
runs  to  October  1,  1904.  In  this  connection 
It  will  be  observed  that  the  Interlocatrary 
Judgment  contains  no  provisions  relating  to 
leases^  except  "that  the  eighth  psrcel  shall 
be  sold  subject  to  the  lease  thereon,  and  the 
remainder  of  the  premises  (Including  those 
purchased  by  Coogan)  shall  be  sold  subject 
to  tbe  lettlngs  to  expire  May  1,  1903.  The 
final  Judgment  Is  silent  as  to  all  the  leases, 
but  decrees  "that  each  of  the  parUea  to  this 
action,  and  each  and  every  person  deriving 
titie  to  said  premisea  from,  through,  or  un- 
der a  party  after  the  filing  of  the  notice  of 
pendency  of  this  action,  be  forever  barred 
of  and  from  any  and  all  right  title,  and  In- 
terest In  and  to  the  premises  sold  as  afore- 
said." Upon  these  facte  It  cannot  be  doubt- 
ed that  Higglns,  tbe  original  lessee,  and  J. 
Palm  &  Co.,  bis  assignees,  are  bound  by  tbe 
Judgment  her^  The  appellant  Ooosan, 
therefore,  took  a  title  under  which  he  oouM 
have  Invoked  the  mandate  of  the  final  jnde- 
ment  lA  partition  to  secure  immediate  posaea- 
slon  of  the  premises  purchased  by  hlm^  and 
his  objections  to  tbe  titie  must  be  ommled. 

The  order  of  the  An>ellate  Divlakn  abonld 
be  affirmed,  wiUi  costs. 

PABKBB,  a  J.,  and  O'BRIEN,  BABT- 
LBTT,  MABTIN,  VAIVM,  and  CUIXJBNp  JJ« 
concur. 

Order  affirmed. 


(177  N.  Y.  402} 

HENDRICKS  v.  HENDBICE8  et  aL 

(Court  of  i^peala  of  New  Twk.  Fek 
1904.) 

WILLS-CONSTRUCTION— WQBTe  OF  DBVISKKS. 

1.  A  win  provided  that  on  the  death  of  B., 
and  until  tbe  decease  of  testator's  wife,  the 
trustee  should  pay  to  bis  three  sons  two-ei^ths 
of  tbe  income  of  the  trust  estate,  and  on  the 
death  of  tbe  wife  should  pay  the  princip^  of 
the  then  remaiDing  fiTe-eigoths  of  the  trust  es- 
tate to  sucb  SODS,  share  and  share  alike,  and 
that  on  tbe  death  of  either  of  the  sons,  befort 
the  death  of  the  mother,  leaving  lawful  Issn^ 
such  issue  should  take  oj  repreBeotation  the 
share  of  the  parent  and  on  default  of  issue  the 
portion  of  the  trust  property  bequeathed  to  tbe 
son  BO  dying  without  fasne  should  be  paid  to 
the  Burviviog  sons.  Beld,  that  tbe  isane  of  s 
son  dylog  before  his  mother  occupies  the  posi- 
tion his  father  would  have  occupied  as  to  the 
income  and  principal  of  the  share  of  a  son  dy^ 
ing  before  bis  mother  and  leaving  no  iaaua. 
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Appeal  from  Supreme  Gotirt,  AppelUte 
DiTlslon,  First  Department 

Action  by 'Henry  H.  Hendrlt^  execator 
and  trustee  of  Joshua  Hendricks  and  Edgar 
Hendricks,  against  Henry  S.  Hendricks  and 
others.  From  a  Judgment  of  the  Appellate 
Division  (79  N.  Y.  Supp.  GIO)  affirming  ft 
Judgment  of  the  Special  Term,  Henry  B. 
Hendricks  ai^>rals.  BeversedL 

The  mftterlol  porttona  of'  the  will  an  mh- 
dlvWMM  fourth  and  OtOkt  leading  aa  fol- 
Iowb: 

*Tonrtb.  All  the  nKt,  residue  and  remain- 
der <tf  my  estate  both  real  and  personal,  of 
erery  nature  and  deecriptlan  of  which  I  may 
die  seised,  poesessed  or  entitled  to,  I  order 
and  direct  my  executore  to  sell  and  con* 
vert  Into  cash,  at  anch  time  or  tlmea  and 
upon  Btic&  terma  as  they  may  think  best  for 
the  tntereet  of  my  estate,  and  I  give  and 
bequeath  the  same  to  my  executors  herein- 
after named,  to  have  and  to  hi^d  the  same 
In  trust,  to  bivest  and  keep  the  same  Invest- 
ed In  ancb  aecuritles  as  th^  may  deem  safe, 
and  to  rective  the  interest  and  income  there* 
of,  and  pay  ovor  the  same  as  follows: 

"I.  To  pay  to  my  wife,  Smma  B.  Hen- 
dricks, flve-elghtbs  of  the  income  of  my  es- 
tate, until  the  decease  of  her  mother,  Mrs. 
Bacfaael  Brandon,  when  my  said  executors 
shall  thereafter  pay  to  my  said  wife  during 
her  life,  the  income  of  three-eigbths  of  my 
said  trust  estate. 

"II.  To  pay  equally  to  my  three  sons,  Bd  ■ 
gar  B.  Hendricks,  Henry  H.  Hendricks  and 
Clifford  B.  HeadrlckB,  three-eighths  of  the 
income  of  my  trust  estate,  during  the  life- 
time of  said  Rachael  Brandon,  and  upon  her 
decease  to  pay  three-eighths  of  the  principal 
of  said  trust  estate  to  my  said  three  sons, 
abare  and  share  alike. 

"Should  said  Rachael  Brandon  surrive  my 
wife,  then  upon  the  decease  of  my  wite,  to 
pay  the  principal  of  three-eighths  of  said 
trust  estate  equally  to  my  said  three  sona. 

"lU.  From  and  aftex  the  decease  of  said 
Bachael  Brandon  and  until  the  decease  of 
my  said  wife,  to  pay  to  my  said  three  sons 
two-eighths  of  the  income  of  said  trust  es- 
tate; and  tqnn  the  decease  of  my  said  wife 
to  pay  the  principal  of  the  then  remaining, 
five-eighths  ef  mj  said  tmst  estate  to  my 
said  three  sons,  share  and  share  alike. 

"Fifth.  In  case  of  the  decease  of  either  of 
mj  said  three  sons  before  the  decease  of 
their  mother,  leaving  lawful  issue,  the  Issue 
of  such  deceased  son  shall  take  by  represen- 
tation the  share  the  parent  would  be  entitled 
to  If  then  living,  and  in  case  of  default  of 
such  issue,  then  my  said  executors  shall  pay 
over  to  my  surviving  sons  eqnally  the  por- 
tioQ  of  said  trust  property  herein  bequeathed 
to  the  son  so  dying  without  Issue." 

Cbarlee  E.  Hughea  and  Groavenor  Nicholas, 
for  appellant  Samuel  Rikw,  JfCt  tot  r»> 
■pondent 


BARTI^BTT,  J.  (after  stating  the  facts). 
The  testator,  Joshua  Hendricks,  left  him  sur- 
viving bis  widow,  Emma.'and  three  sons,  Ed- 
gar, Clifford,  and  Henry  H.  The  teBtat<ff 
died  In  1893;  the  son  Edgar  died  in  ISM, 
leaving  the  defendant  and  appellant,  Henry  S. 
Hendricks,  his  only  child;  the  son  Clifford  de- 
parted this  life  In  190X  without  Issue.  The 
widow,  Emma  B.  Hendricks,  and  the  son  Hen- 
ry H.  Hendricks  still  survive.  The  mother  of 
Emma  B.  Hendrit^s,  Bachael  Brandon,  refer* 
red  to  in  subdivision  "Fourth"  of  the  will, 
predeceased  the  testator,  thereby  requiring  the 
payment  to  the  sons  of  three-eighths  of  the 
principal  of  the  trust  estate  at  testator's 
death,  share  and  share  alike. 

This  appeal  involves  the  question  as  to 
the  dlaposlti<«  to  be  made  of  the  principal 
and  Income  of  the  share  of  the  residuary  es- 
tate bequeathed  to  the  son  Clifford,  who  died 
leaving  no  Issue.  The  plaintiff,  as  the  only 
surviving  son  of  the  testator,  contends  that 
after  the  death  of  his  brother  Clifford  child- 
less, be  became  entitled  to  the  income  of 
Clifford's  share  during  the  life  of  bis  mother, 
and  at  her  death  to  the  principal  thereof. 
The  defendant  and  appellant  Henry  S.  Hen- 
dricks, the  grandson  of  the  testator,  and  sole 
surviving  child  oC  testator's  son  Edgar,  in- 
sists that  be  and  his  uncle,'  the  plaintiff, 
should  receive  equally  the  Income  of  Clif- 
ford's share  during  the  life  of  the  widow, 
and  at  her  death  the  principal  thereof  must 
be  divided  between  them  in  like  manner. 
The  Special  Term  adopted  the  theory  of  the 
plaintiff,  and  the  Appellate  Division  affirmed 
the  Judgment  with  a  divided  court 

The  question  presented  must  be  answer- 
ed by  construing  subdivision  "Fourth"  of  tbe 
will,  paragraph  3,  and  subdivision  "FlfQi,'' 
reading  aa  follows: 

"Fourth.   •   •  • 

"III.  From  and  after  the  decease  of  said 
Rachael  Brandon  and  until  the  decease  of 
my  said  wife,  to  pay  to  my  said  three  sona 
two-eighths  of  the  income  of  said  tmst  estate; 
and  upon  the  decease  of  my  said  wife  to 
pay  the  principal  of  the  then  remaining  five- 
eightliB  of  my  said  trust  estate  to  my  said 
three  sons,  share  and  share  alike. 

"Fifth.  In  case  of  the  decease  of  either 
of  my  said  three  sons  before  the  decease  of 
their  mother,  leaving  lawful  issue,  the  Issue 
of  such  deceased  son  shall  take  by  repre- 
sentation the  share  the  parent  would  be  en- 
titled to  If  then  Uvlng,  and  in  ease  of  de- 
fault of  such  -issue,  then  my  said  executors 
shall  pay  over  to  my  surviving  sons  equally 
the  portion  of  said  trust  property  herein  be- 
queathed to  the  son  so  dying  without  lasue." 

We  are  ef  opinion  that  the  scheme  of  the 
teatator  and  tbe  reading  of  his  will  are  plain, 
and  that  his  intention  Is  clearly  expressed  to 
place  the  issue  of  a  son,  dying  before  his 
mother,  in  the  precise  position  his  father 
would  have  occupied  as  to  the  Income  and 
principal  of  the  share  of  a  son  who  pw> 
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deceased  bis  moQisit  leaTlng  no  imcb  Tba 
evident  Intention  of  the  testator  «u  not 
to  deal  with  his  sons  as  a  class,  bnt  to  be- 
stow upon  the  Issue  of  a  deceased  son  all 
rlRlits  of  the  father.  The  testator  was  con- 
fronted b7  three  posstblUtles:  A  son  might 
die  before  bis  mother.  chlldlesB;  a  son  ml^t 
predecease  his  mother  leaving  Issne;  all  of 
bis  sons  might  sairlTo  their  motW.  In 
paragraph  *Tourth,"  snbdivlslon  -UV  of  the 
will,  he  dealt  with  the  latter  possiblUty. 
and  iffOFlded  that  npon  the  decease  of  his 
wife  the  principal  of  the  remaining  five- 
elghUks  of  the  trnst  estate  should  be  paid 
to  his  three  sons,  share  and  diare  alike. 
Then  contemplating  that,  which  as  matter  of 
fact  did  happen,  he  provided  for  it  in  snb- 
dlvislon  "rifth"  of  the  wlU,  to  the  effect 
that  in  the  event  either  of  his  three  sons 
died  before  bis  mother,  leaving  Issue,  the 
latter  "shall  lake  by  r^resentatlon  the  share 
the  parent  would  be  entitled  ta  if  then  lir- 
lug."  The  words  "It  then  living"  refer  to 
the  time  when  interest  or  principal  Is  pay- 
able out  of  the  shsre  of  a  son  who  lud  died 
leaving  no  iBBu&  Applying  this  provision 
to  the  tactB  in  this  case,  what  is  the  situa- 
tion disclosed?  Testator's  son  Edgar  died  In 
1804,  leaving  his  only  child,  Henry  S.  Hen- 
dricks, the  appealing  defmdaot,  and  in  1901, 
the  son  Clifford  died,  leaving  no  issne,  so  at 
the  latter  date  Henry  S.  Hendricks,  the  only 
grandson,  took  by  representation  the  share 
that  his  father,  the  testator's  son  Edgar, 
would  have  taken  "If  thai  living,"  which 
was  ono'half  of  tlie  Income  of  Clifford** 
share  during  the  life  of  testator's  widow,  and 
one-half  of  the  principal  of  tbat  share  at  her 
death.  We  not  only  regard  this  as  the  prop- 
er reading  of  the  will,  bnt  as  a  most  natural 
disposition  of  testator's  estate.  Tlie  result  Is 
that  testator  makes  no  distinction  between 
bis  snrvlving  son  Henry  H.  and  his  deceased 
son  Edgar,  the  Issue  of  the  latter  being  per- 
mitted to  stand  In  bis  father's  place. 

The  judgments  of  the  Special  Term  and 
Appellate  Division  should  be  reversed,  with 
costs  to  the  appealing  defendant  in  all  the 
courts  to  be  paid  out  of  tbe  estate,  and  judg- 
ment entered  In  bis  favor  according  to  tbe 
views  expressed  In  tliis  opinion. 

PARKER,  a  and  GRAY.  (VBRIEX, 
MARTIN,  YANN,  and  WERNER,  JJ^  concur. 

jndgmento  reversed.  et& 


(69  Ohio  St  414) 

LAKE  SHORE  &  M.  S.  RY.  CO.  v.  CITT  OF 
ELYBIA. 

(Baprane  Gout  of  OUo.  Jan.  19^  1004.) 

MANDAMCS  BT  OlTV  SOUCItOB-RAZLROADS- 
BBHOVAti  OF  ABUTMSNTS  —  PETITION  — 
AUENDMEin'  —  PARTlBS  — OVERHEAD  CROSS- 
INGS-CONTRACT—AUTHORITY  OP  COUNCII-- 
ZM  J  UNCTION. 

1.  In  an  action  brought  br  tbe  solicitor  of  a 
dty  or  village  in  hia  own  name  as  aucb,  and 
^  as  a  taxpayer,  bnt  In  behalf  of  the  corpora- 


tloiL  to  compel  by  mandatory  Injanction  a  ni1> 
road  company  to  remove  from  a  public  atreet 
its  abutments  placed  therdn  to  support  an  over- 
head crossing  of  its  railroad,  tlie  court,  under 
favor  of  section  5114.  Rev.  St.,  in  fortberaace 
of  justice  end  upon  proper  terms,  may  amend 
the  petition  by  striking  from  tbe  title  of  the 
cause  the  name  of  tbe  solicitor  and  taxpayer, 
aud  adding  in  Ilea  thereof  the  name  of  the  dtr 
or  village  as  plaintiff  and  the  real  party  la  la- 
terest,  in  which  name  the  action  may  proceed 
against  the  defendant;  and  in  like  manner,  aud 
for  like  purpose,  tiie  court  may  amend  the  body 
of  the  petitloD  by  striking  therefrom  the  uami 
of  the  solicitor  and  taxpayer,  and  other  words 
describing  his  relation  to  the  cause  of  action. 

2.  By  appealing  from  a  final  decree  made  on 
tbe  issues  snbsequently  joined  between  the  pa^ 
ties,  the  railway  company  waived  Its  ri^t  te 
complain  of  such  amendments  on  bearing  of  the 
cause  on  the  appeal. 

3.  Where  a  railroad  company.  fOr  the  pnrpOH 
of  supporting  its  overhead  crossing  of  a  poUie 
city  or  villase  street,  erects  and  malDtains  abnt- 
meiitB  which  occupy  a  portion  of  the  street,  ex- 
dudhig  tbe  public  tiierefrom,  and  claima  the 
right  to  do  80  under  a  contract  made  wMi  At 
municipal  council,  it  must  appear  tliat  tbe  conn- 
dl  was  authorized  by  statute  in  express  tenos, 
or  by  clear  implication  therefrom,  to  make  such 
contract,  aud  mere  general  legislation  anthor- 
izing  a  railroad  eiHupany  to  oecupy  a  street  for 
the  purposes  of  Its  road  la  InsnlScient  for  such 
permaneut  and  exclusive  use.  Bavenna  v.  The 
Pennsylvauia  Co.,  12  N.  E.  445,  46  Ohio  8t 
118,  approved  and  followed. 

4.  Section  3283,  Rev.  St.,  does  not  authorise 
a  dty  or  village  council  to  agree  with  a  railroad 
company  for  tbe  permanent  and  exclusive  oc- 
cupation of  a  public  street  with  abutments  to 
support  an  overhead  crossing  of  the  railroad; 
nor  can  such  occupation  be  rightly  gained  bj 
means  of  appropriation;  and,  if  the  company 
BO  occupying  the  street  refuses  to  restore  it  to 
its  former  condition  of  usefulness  to  the  public, 
it  may  be  compelled  to  do  so  by  mandatory  in- 
junction, witbout  a  right  to  compensation  iat 
the  ezp^isa  of  removal. 

Davis,  J.,  dlmntlng  in  part 
(Syllabus  by  the  Court) 

E^r  to  Circuit  Court,  Lorain  County. 

Petition  by  Frank  M.  Stevens,  dty  soUdtor 
of  the  dty  of  Elyrla,  against  tbe  Lake  Shore 
&  Michigan  Southern  Railway  Oompany. 
Tbereafter  tbe  dty  of  Elyrla  was  snbstitutBd 
as  plalntm.  From  a  decree  of  tbe  drcnlt 
court  modifying  a  decree  of  tlie  common 
pleas,  both  parties  bring  error.  Affirmed  in 
part  and  reversed  in  part 

The  action,  as  originally  Instituted  against 
the  plaintiff  in  error,  was  brought  in  tbe 
name  of  "Frank  M.  Stevens,  as  dty  solicitor, 
and  as  a  taxpayer  on  behalf  of  tbe  city  of 
Elyrla."  and  the  petition  alleged  tbat  "lie 
is  a  tai^yer,  and  that  he  brings  ttkis  actton 
both  as  solicitor  for  said  dty  and*  as  a  tax- 
payer in  behalf  of  aald  dty."  The  petition, 
thus  styled,  complained  tbat  tbe  railway 
company  owned,  operated^  nnd  eontrolled, 
for  the  15  yeara  hist  past,  a  certain  railroad 
extending  through  the  dty  of  Elyrla.  crosaing 
Huron.  West  Bridge^  and  West  River  stre^ 
at  their  Intersection,  and  that  the  gronnd 
at  this  intersection,  long  prior  to  the  or- 
ganteatlon  of  tiie  railway  company,  was  es- 
tablished as  a  county  road  sixty-six  ^B>  fWC 
In  width,  which  by  annexation  proceedings 
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haB  become  a  Btreet  of  the  dty;  and  that 
prior  to  February  ^4,  1S90,  the  comiuny  bad 
maintained  Its  tracks  at  this  point  at  grade 
with  the  street,  leaving  the  highway  nnob- 
atructed  to  Its  full  width;  that  on  or  about 
February  24,  1890,  the  railway  company 
changed  Its  crossing  from  a  grade  to  an  over- 
head  crossing,  and  that  In  so  doing  It  placed 
high  abutments,  on  which  to  reat  Its  tracks, 
within  said  street  on  both  sides  thereof, 
thereby  narrowing  the  highway  26  feet, 
wholly  depriving  the  public  of  the  use  of  that 
part  of  the  same.  A  sidewalk  6  feet  wide 
was  constructed  on' one  side  of  the  remainder 
of  the  street,  so  that  the  driveway  not  oc- 
cupled  by  the  two  abutments  and  aald  side- 
walk Is  only  34  feet  wide.  The  petition  fur- 
ther charges  that  the  acts  complained  of 
makes  the  Btreet  or  highway  at  West  Biver 
street  narrow,  dangerous,  and  grossly  inade- 
quate^ f<Mr  the  use  of  the  public,  and  render 
the  same  dangerous  to  both  life  and  prop- 
erty, owing,  to  the  increase  of  population  of 
tbe  city  and  vicinity,  and  that  the  public 
needs  the  full  and  -  unobstructed  width  of 
the  street  It  Is  alleged  that  any  contract 
between  the  authorities  of  the  municipality 
and  railway  company  by  virtue  of  which  said 
abutments  were  placed  In  the  street  Is  Il- 
legal and  In  excess  of  the  powers  vested  In 
the  council  of  the  city,  and  that  it  bas  repu- 
diated and  does  now  repudiate  such  contract, 
and  any  arrangement  wliich  may  have  been 
formerly  made  for  that  purpose;  and  that 
tbe  city,  before  this  action  was  commenced, 
repeatedly  demanded  that  the  railway  com- 
pany remove  the  abutments  from  the  street, 
which  It  has  refused  to  do.  The  prayer  Is 
for  a  decree  declaring  void  any  contract  by 
which  the  company  clalnui  the  right  to  so 
occupy  the  street,  and  for  an  order  that  tlie 
abutments  be  removed. 

The  railway  company  filed  an  answer  to 
the  petition,  and  denied  that  It  illegally  oc- 
cupied the  street  with  said  abutments,  and 
asserted  that  its  acts  with  refereuce  thereto 
were  duly  authorized.  It  also  denied  that 
tbe  public  needs  the  full  width  of  the  street 
at  the  point  of  crossing.  After  the  Issue  was 
tbuB  made  up,  the  plaintiff  asked  and  ob- 
tained leave  to  amend  the  petition,  by  strik- 
ing from  the  name  of  the  plaintiff  the  words, 
"Frank  M.  Stevens,  as  city  solicitor  of  the 
city  of  Klyria,  and  as  a  taxpayer  on  behalf 
of,"  leaving  the  words  "The  City  of  Elyria," 
as  the  name  of  the  plaintiff.  The  motion 
also  asked  leave  to  strike  from  the  body  of 
tbe  petition  all  words  showing  the  relation 
of  the  solicitor  and  taxpayer,  as  sucli,  to  the 
cause  of  action,  eilmlQating  them  in  name 
and  averment  from  the  case.  The  company 
resisted  the  motion,  but  it  was  allowed,  and 
tbe  company  excepted.  It  also  moved  to 
strike  the  petition  from  the  flies  because  of 
erasures  and  interlineations.  This  motion 
was  overruled,  and  a  hill  of  exceptions  taken. 

The  petition  fras  rewritten  as  an  amended 
petltiont  reforming  it  as  to  the  title  of  the 


action,  and  to  otherwise  conform  to  the  chan- 
ges permitted  by  the  court  The  action  pro- 
ceeded thenceforth  in  the  name  of  "The  City 
of  JBljria"  as  plaintiff.  The  defendant  an- 
swered the  petition  as  reformed,  preserving 
the  original  title  of  the  case.  On  motion 
this  answer  was  stricken  from  the  flies  for 
that  reason,  and  the  company  excepted.  Sub- 
Bequently,  tbe  defendant  filed  an  amend- 
ment to  the  former  answer  under  the  new 
title  as  to  'the  plaintiff,  and  afterwards  filed 
a  second. amended  answer,  wherein  it  pro- 
testa  that  the  court  had  lost  jurisdiction  over 
it  because  of  the  substitution  of  the  city  of 
Elyria  as  plaintiff,  and  that  the  petition  la 
insufflcient  to  require  an  answer.  It  does 
not  deny  that  the  driveway  between  tbe 
abutments  Ib  but  thirty-four  (84)  feet  In 
width.  The  necessity  for  a  greater  width 
Is  denied,  as  well  as  all  other  allegations  as 
to  the  present  dangerous  character  ct  the 
same. 

The  answer  proceeds  to  set  out  tbat  prior 
to  tbe  acts  complained  of  it  exercised  the 
rights  conferred  upon  it  by  section  3277,  Rev. 
St.,  In  order  to  Improve  Its  road  from  San- 
dusky to  Elyria  and  beyond,  by  taking  out 
curves  and  reducing  grades.  In  order  to 
render  tbe  highway  across  its  road  at  West 
Blver  street  less  dangerous  and  ditficult  to 
tbe  public,  the  company  determined  to  con- 
struct an  overhead  crossing,  for  which  pur- 
pose abutments  were  erected  In  West  River 
street,  at  points  named  in  the  petition,  to 
support  tbe  railroad  tracks;  and  to  ac<^m- 
pllsh  this  change,  and  In  order  to  restore 
the  street  to  Its  former  condition  of  useful- 
ness, the  defendant  In  February,  1S90,  en- 
tered into  an  agreement  with  the  authori- 
ties of  the  city,  whereby  the  manner,  terms, 
and  conditions  upon  which  the  company 
might  use  and  occupy  the  street  were  agreed 
upon,  and  that  in  pursuance  thereof  the 
abutments  were  placed  where  they  now  are. 
For  a  second  defense,  the  two-year  statute 
of  limitations  is  pleaded.  The  allegations  of 
new  matter  contained  In  the  answer  are  de- 
nied by  a  reply.  On  the  Issues  thus  framed 
the  cause  was  tried  in  tbe  court  of  <»mmon 
pleas,  and  the  prayer  of  the  petition  was 
granted. 

The  defendant  appealed  from  the  decree 
to  the  circuit  court,  where  defendant  renew- 
ed its  motion  to  strike  the  amended  peti- 
tion from  the  flies  because  of  the  substitu- 
tion of  "The  Caty  of  Elyria"  as  plaintiff  In 
the  common-pleas  court  and  because  of  era- 
sures and  interllDeatlons  made  In  the  peti- 
tion by  permission,  of  tliat  court  The  mo- 
tion waa  oyerruled,  and  the  company  ex- 
cepted. 

The  cause  was  heard  in  the  circuit  court 
on  tbe  evidence,  and  on  request  tbe  court 
found  the  facts,  part  of  which  are  as  above 
stated.  The  other  material  facts  appear  in 
the  opinion.  Tbe  court  also  found  that  the 
"abutments  obstructed  tbe  public  highway, 
and  wholly  excluded  the  public  and  the  plalU' 
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tiff  from  tbe  use  and  eDjoyment  of  the  parts 
of  Bald  highway  occupied  by  said  abatments, 
but  that  public  necessities  do  not  require  the 
removal  of  said  east  abutment  at  the  present 
time."  The  court  held,  as  a  matter  of  law, 
that  the  municipal  authorttleB  had  no  power 
to  make  the  conti*act  for  placing  the  abut- 
ments within  the  street  and  that  so  occupy- 
ing tbe  street  Is  a  public  nuisance;  and  tbe 
court  ordered  that  by  a  day  certain,  the  com- 
pany remoTe  the  west  abutment,  but  de- 
clined to  make  such  order  as  to  tbe  east 
abutment.  Both  parties  prosecute  error  In 
tbla  court 

B.  G.  Jobnaon,  M.  B.  Dlckej^  and  Geo. 
a  Greeny  tar  i^lntlff  In  am.  F.  W. 
Bterens  and  W.  W.  Boyntoiw  COr  defendant 
In  OTOr. 

PRICE,  J.  (after  stating  the  facts).  Prelimi- 
nary to  a  consideration  of  the  main  contro- 
versy, we  are  requested  and  strongly  urged 
by  counsel  for  plaintiff  In  error  to  pass  on 
e  question  of  practice  that  arose  In  both  the 
lower  courts.  It  relates  to  the  change  In  the 
title  of  the  cause,  which  was  permitted  by 
tbe  court  of  common  pleas,  whereby  the 
words  "Frank  Stevens,  as  dty  solicitor 
of  the  city  of  Blyrla,  and  as  a  taxpayer  of," 
were  stricken  from  the  style  of  the  case, 
leaving  the  words  "The  City  of  Elyrla"  as 
the  name  of  the  plaintiff  In  the  case.  It  Is 
claimed  that  granting  such  change  was  In 
violation  of  section  4872,  Rev.  St,  providing, 
•  •  and  the  title  of  a  cause  shall  not 
be  changed  in  any  of  Ita  stages,  except  when 
the  defendant  prosecutes  error."  The  plain- 
tiff in  error  objected  to  the  striking  out  of 
the  above  words,  and  excepted  to  the  over- 
ruling of  Its  objection.  The  same  question 
further  appears  In  a  motion  to  strike  off  the 
petition  because  of  such  change,  on  tbe  al- 
leged ground  that  the  court  no  longer  had 
Jurisdiction  over  the  defendant-  in  the  case. 

It  la  well  to  note  that  there  are  other  sec- 
tions of  the  statute  which  closely  bear  on 
this  point,  which  must  be  looked  to  for  a 
proper  determination  of  the  question  made. 
Section  4983  requires  that  an  action  must  be 
prosecuted  in  the  name  of  tbe  real  party  In 
interest  and  section  6114  provides  most  lib- 
erally for  amendments  of  pleadings.  Under 
Its  authwity  the  "court  may  •  «  •  amend 
any  pleading,  process,  or  proceeding,  by  add- 
ing or  striking  out  the  name  of  any  party, 
or  by  correcting  a  mistake  In  the  name  of  a 
party,  or  a  mistake  In  any  other  respect  or 
by  Inserting  other  allegations  material  to  tbe 
case.  *  *  *"  The  court  is  authorized  to 
prescribe  the  terms  on  whlcti  the  amendment 
may  be  made.  It  te  quite  true  that  It  is  not 
within  the  right  or  power  at  a  party  to  the 
suit  to  change  the  title  of  a  cause  of  action 
in  any  of  its  stages,  except  where  be  is  a 
defendant  and  prosecutes  error.  But  when 
tibe  power  of  the  court  Is  invoked  under  sec- 
tion 6114^  we  find  that  a  name  of  a  part; 


may  be  added  or  stricken  ^nt:  and.  if  ttiat 
can  be  done  by  the  court,  it  may  do  both  in 
one  order,  that  is.  strike  out  tbe  name  of  a 
party  and  odd  or  substitute  the  name  of  an- 
other. This  case  presents  a  very  fiair  Illus- 
tration of  tbe  proper  exercise  of  sach  au- 
thority. While  tbe  suit  was  instituted  with 
the  title  of  'Trank  M.  Stevens,  as  city  solic- 
itor of  the  city  of  Elyrla,  and  as  a  taxpayer," 
it  was  BO  instituted  on  behalf  of  the  dty  of 
Elyrla  as  the  reol  party  In  interest  and  an 
inspection  of  the  original  petition  shows  that 
tbe  facts  alleged  are  facts.in  which  the  dty 
alone  Is  Interested,  as  a  trustee  of  tbe  pub- 
lic. The  relief  sought  Is  relief  In  the  Inter- 
est of  tbe  city.  Stevens,  as  soUdtor  and 
taxpayer,  sought  no  personal  relief,  and  It  is 
doubtful  whether,  in  fact,  there  has  been  any 
material  change  in  the  title  of  the  cause  of 
action.  The  dty  of  Elyrla  appeared  in  tbe 
title  as  the  real  party  in  interest  and  it  so 
appeared  In  tbe  averments  of  the  petition. 
The  cause  of  action  was  not  changed,  and  all 
its  substance  remained  after  the  ao-ealled 
substitntlon,  except  the'  elimination  tbere- 
from  of  such  words  as  the  name  of  the  so- 
licitor and  taxpayer  where  they  occurred, 
and  averments  connecting  them  with  the 
cause  of  action.  The  case  was  finally  tried 
on  the  same  cause  of  action,  stripped  of  tbe 
unnecessary  Incumbrance  first  thrown  aronnd 
it  In  such  case,  we  have  no  doubt  a  court 
may  amend  the  pleading  by  substltntlns  the 
name  of  the  real  party  in  interest  and  strik- 
ing out  the  name  of  an  unnecessary  party 
and  one  who  has  no  interest  in  the  contro- 
versy. The  cause  of  action  still  remains 
against  the  defendant  and  tbe  court  cquld 
not  lose  Jurisdiction  over  the  party  in  doing 
what  it  plainly  bad  authority  to  do  Id  this 
case. 

There  la  another  and  concIuslTe  answer  to 
the  claim  of  plaintiff  in  error  in  this  court 
The  defendant  as  a  matter  of  course,  was 
required  to  answer  the  petition  as  amended, 
with  an  answer  bearing  the  same  title.  It 
objected  to  this,  but  complied  with  the  order 
of  the  court  The  issues  were  made  up  be- 
tween the  parties  under  the  new  title,  and 
under  such  title  the  decree  of  tbe  court  was 
made  from  which  tbe  defendant  appealed 
to  tbe  drcult.  court.  Tbe  appeal  did  not 
reach  back  to  the  rulings  of  the  court  in  re- 
forming the  petition,  as  might  be  the  case 
on  a  demurr^  filed  and  ruled  on,  but  tbe 
appeal  was  from  the  decree  made  on  the  is- 
sues as  Joined.  If  the  plaintiff  in  &rcr  had 
desired  to  review  the  questions  of  change 
of  title  and  the  kindred  changes  made  in 
the  petition,  tiie  remedy  was  error  and  not 
appeal.  It  excepted  to  the  rulings  of  thu 
court  but  abandoned  them,  at  least  for  the 
time  being,  in  selecting  a  remedy  by  appeal. 
Therefore,  such  questions  did  not  pass  up 
with  the  appeal  to  the  circuit  court  for  its 
Judgment  and  are  therefore .  not  before  os 
in  this  proceeding.  Ttie  same  remark  may 
be  made  to  tbe  exasurea  and  luterllaeatfons 
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mada  1b  the  petition  wbldi  ue  complained  of. 
The  conrt  permitted  tbem  to  be  made.  It 
■eenlB  they  were  not  serloos  enoogh  to  pre- 
vent tbe  court  and  eouusel  from  anderatand- 
Ing  them,  and  a  fairly  good  pettUon  has  aur- 
Tived  and  found  Its  way  from  the  lower 
courts  to  this  court,  as  appears  In  tha  print- 
ed record.  Thus  far,  the  plalntlfl  In  error 
has  DO  ground  for  reversal 

We  now  reach  the  mora  seriona  and  sub- 
atantlal  controversy.  Both  parties  to  this 
proceeding  are  here  complaining  of  the  de- 
cree of  the  court,  and  asking  for  reversal; 
one  of  the  command,  to  remove  the  west  abut- 
ment, and  the  other  praying  for  a  reversal 
of  that  portion  of  tbe  decree  In  which  the 
court  declined  to  order  the  removal  of  the 
east  abutment.  The  claims  of  each  party 
rest  upon  the  same  facts,  and  must  be  ad- 
judicated under  tbe  same  rules  of  law. 
These  respective  claims  stand  or  fall  as  the 
question  may  be  answered:  Had  the  council 
of  the  village  of  EUyrla  the  power  to  contract 
with  the  railway  company  for  the  i>erma- 
uent  occupancy  of  portions  of  the  street  with 
the  abutments  to  support  Its  tracks  as  an 
overhead  crossing?  Tbe  circuit  court  has 
found  that  tbe  portion  of  West  Blver  street 
where  these  abutmmts  stand  once  formed  a 
part  of  an  eatabllshed  county  road  66  feet  in 
widths  and  that  It  was  laid  out,  opened,  and 
used  by  tbe  public  as  such;  and,  further, 
that  long  prior  to  the  erection  of  the  abut- 
ments and  tbe  making  of  tbe  alleged  con- 
tract under  which  tbe  railway  company  erect- 
ed them,  that  portion  of  the  county  road  was 
taken  Into  the  village  of  Blyria  by  proper 
proceedings  of  annexation,  and  thereafter 
continued  to  be  a  street  of  the  same  width. 
Tbe  public,  therefore*  had  the  right  to  use 
the  same  to  its  full  width  free  from  obstruc- 
tions, and  It  wag  so  used  until  the  commit- 
ting of  the  acta  complained  of,  in  the  year 
1800. 

It  Is  well  to  know  the  precise  nature  of 
tbe  contract  rtfled  upon  by  tbe  railway  com- 
pany, and  also  what  was  done  thereunder 
the  parU9i>  To  conform  with  a  general  im- 
provement and  .betterment  of  Its  roadbed, 
and  eliminate  difileult  and  dangerous  grades 
and  cnrvea  on  a  portion  of  Its  Una,  It  seemed 
to  be  necessary  to  raise  tbe  grade  at  Wnt 
Bivex  atreet  and  other  points,  and  It  was 
done.  But  this  made  the  crossing  of  the 
street  more  difficult  and  dangerous  to  the 
traveling  public.  An  oveAead  cnwslng  was 
determined  ivon  by  the  railway  company, 
and  It  applied  to  the  village  authorities  for 
pwmlsalon  to  make  that  kind  of  crossing, 
and  aubmltted  to  them  plans  and  proflles  for 
tbe  puipose,  which  embraced  tbe  pladng  of 
tbe  east  and  west  abutments  for  Uie  sup- 
port of  the  track  within  the  street  Action 
-was  taken  upon  these  plans  by  the  village 
coonctl,  and  a  resolution  was  adopted  In  Feb- 
ruary) 1890,  of  which  the  following  In  part 
la  a  copy:  "Be  it  resolved  by  the  conndl  of 
the  Tillage  of  Elyrla.  Ohio,  That  tbe  imposed 


changes  In  tbe  grade  and  construction  of  the 
streets  of  said  village,  at  their  intersection 
with  the  Lake  Shore  &  Michigan  South«m 
Ballway  track  and  the  Cleveland,  Lorain  Se 
Wheeling  tracks,  shown  on  the  plans  and 
proflles  above  referred  to  in  the  preamble, 
are  approved  as  proper  restorations  of  aald 
streets  to  their  former  usefulness,  with  the 
following  modifications,"  etc  One  of  thfr 
modiflcations  made  was  a  change  from  13^ 
feet  to  14  feet  to  tbe  lielgbt  of  the  croealng 
above  the  street  at  West  Rlvtt  street  This, 
with  othw  modlflcatlona.  was  accepted  by 
the  railway  company,  and  became  tbe  con- 
tract upon  which  the  plaintiff  In  error  relies. 
Tbe  language  of  the  resolution  must  not  be 
ovra-looked,  where  It  Is  said  that  the  proposed 
changes  In  the  grade  as  shown  an  the  plans 
and  profiles,  etc.,  "are  approved  as  proper 
restoratlona  of  said  streets  to  their  torma 
usefulness.  •  •  The  defendant  In  Ito 
amended  answer  avers:  "That  to  order  to 
properly  make  such  change  of  location  and 
grade,  and  to  construct  such  undercrosslngi 
and  to  put  such  atreet  to  such  condition  aa 
not  to  Impair  ito  former  usefulness,  it  be- 
came and  was  necessary,  to  tbe  location  of 
that  part  ot  tbe  defendants  railroad,  to  use 
and  occupy  a  part  of  such  street,  and  btfng 
the  same  part  now  occupied  by  the  abut- 
ments of  said  defendant  company,"  ete.  It 
Is  alleged  that  for  this  purpose  the  contract 
above  set  out  waa  entered  into. 

From  tbla  averment  of  the  answer  and 
the  language  of  the  resolution.  It  la  very 
clear  that  both  partlea,  the  village  oonacll 
and  the  railway  company,  acted  with  some 
deliberation.  The  sections  of  tbe  stotuto  on- 
der  which  tbe  council  acted  must  have  been 
^amlned  and  the  extent  of  Ito  powers  con- 
sldned,  and  tbe  company  recognized  Its  ob- 
ligation to  restore  tbe  street  to  Ito  formn- 
atoto  of  naefttlness,  and  the  conndl,  to  tbe 
resolution  adopted,  wu  of  the  opinion  Hut 
If  Un  change!  wwe  made  as  proposed,  tbtte 
would  be  a  restoratlai  of  the  street  to  Ito 
former  condition  of  naefnlneaa.  This  was 
tiie  opinion  of  that  coondl  on  the  ttien  «x- 
latlng  conditions,  such  aa  the  extent  of  the 
populatlott  and  business  <tf  the  village  and 
tbe  general  public  of  whidi  It  formed  a  part 
But  did  It  become  binding  for  all  time,  no 
matter  what  tbe  Increase  of  population,  busi- 
ness, and  pidiUc  travel  might  be  to  after 
yeara?  The  ajamwer  admlte  that  there  baa 
been  a  growth  of  tbe  village  toto  a  city- and  a 
large  tocreaae  of  population  to  tbe  section 
of  the  elty  wbwe  tiila  erosatog  la  situate;  and 
It  would  seem  difficult  to  maintato  the  propo- 
sition that  the  opinion  <rf  Uie  council  to  tbe 
year  1890  ahonld  btod  tiie  public  perpetually, 
although  the  public  abould  need  the  free  and 
unobatmcted  street  to  Ua  full  width.  When 
the  ^ty  annexed  the  territory  which  em- 
luaced  the  county  road,  tbe  titie  In  fee  to 
such  part  of  the  county  road  vested  to  the 
dty  to  trust  for  the  public.  Such  la  the  title 
of  a  lillage  or  dty  to  a  street  and  the  ttat- 
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ute  commands  the  cooncO  to  keep  It  open. 
In  repair,  and  free  from  nulaanc&  See  se<^ 
Hon  2640,  Rev.  St 

But  the  plaintiff  in  error  plants  Its  right  to 
remain  In  the  street  upon  one  or  more  sec- 
tions of  Revised  Statutes,  which  It  is  said 
fully  authorized  the  council  to  make  the  con- 
tract In  question.  In  Its  answer  It  is  alleged 
that  Its  line  of  road  between  Sandusky  and 
Elyrla  was  difficult  and  dangerous  on  ac- 
count of  grades  and  curres,  and  that  It  be- 
came necessary,  in  order  to  avoid  annoyance 
to  the  public,  and  the  difficult  and  dangerous 
grades,  to  raise  the  grade;  tbat.  In  exercise 
of  rlgbts  conferred  upon  It  by  section  3277, 
Rev.  St.,  It  raised  Its  grade  at  West  River 
street  and  other  points  on  Its  Hue  at  great 
expense.  This  section  empowers  a  railway 
company  to  change  the  location  or  grade  of 
any  portion  of  its  road  "for  the  purpose  of 
avoiding  annoyance  to  public  travel,  or  dan- 
geroDS  or  difficult  curves  or  grades,  or  un- 
safe or  unsobstaDtlal  grounds  or  foundation, 
or  when  the  roadbed  has  been  injured  or  de- 
stroyed by  the  current  of  any  river,  water' 
course,  or  other  unavoidable  cause,  •  •  • 
but  shall  not  depart  from  the  general  route 
prescribed  in  the  articles  of  Incorporation." 
Tbls  section,  Just  as  it  says,  confers  power 
to  cure  curves  and  grades  along  its  line,  or 
obtain  more  secure  and  substantial  founda- 
tions for  its  roadbed  within  the  general 
course  of  the  line,  but  makes  no  provision 
for  the  crossing  of  a  street  within  a  munici- 
pal corporation.  The  next  section  (8278)  pro* 
vides  for  appropriation  ot  land  needed  In  or- 
der to  make  the  above  necessary  changes.  It 
la  not  claimed  by  counsel  for  plaintiff  in 
«Tor  that  the  above  section  enables  a  mu- 
nicipality to  contract  with  a  railroad  com- 
pany for  the  use  of  a  street  because  it  plalb- 
ly  relates  to  a  roadbed  at  other  points  on  Its 
line  where  no  municipal  grant  Is  required. 
On  the  contrary.  It  Is  thought  that  vital  pow- 
er la  conferred  on  the  council  by  section 
3283,  Rev.  St.,  and  that  under  Its  provisions 
the  contract  relied  on  is  valid  and  enforce- 
able. The  language  of  this  section  Is  In  part: 
"If  it  be  necessary,  In  the  location  of  any 
part  of  a  railroad,  to  occupy  any  public  road, 
street,  alley,  way,  or  ground  of  any  kind,  or 
any  part  thereof,  the  municipal  or  other  cor- 
poration, or  public  officers  or  anthtwltles,  own- 
ing or  having  charge  thereof,  and  the  com- 
pany, may  agree  upon  the  manner,  terms, 
and  conditions  upon  which  the  same  may  be 
used  or  occupied;  and  If  the  parties  be  un- 
able to  agree  thereon,  and  it  be  necessary, 
in  the  Jndgment  of  the  directors  of  such  com- 
pany, to  use  or  occupy  such  road,  street 
alley,  way,  or  ground,  such  company  may  ap- 
propriate so  much  of  the  same  as  may  be 
necessary  for  the  purposes  of  Its  road,  in  the 
manner  and  upon  the  same  terms  as  is  pro* 
Tided  for  the  appropriation  of  the  property 
Of  Individuals.  *  *  *"  It  is  upon  this  sec- 
tion the  railway  company  now  most  confi- 
dently relies  as  the  authority  for  the  contract 


made  with  the  councO.  Does  It  authorise 
the  conncil  to  grant  to  a  railway  company 
the  exclusive  and  permanent  right  to  occupy 
a  public  street,  or  part  of  It,  at  a  crossing  fit 
elsewhere?  Or  does  It  merely  authorize  a 
Joint  occupancy?  We  have  no  doubt  that  the 
General  Assembly,  representing  the  sover^ 
elgoty  of  the  state,  may  empower  municipal 
councils  to  make  the  larger  grant  and  con- 
fer the  exclusive  use,  but  has  it  done  so  by 
the  foregoing  legislation?  We  think  not.  To 
establish,  lay  out  and  open  up  a  county  road 
or  a  public  street  the  statutes  have  made 
clear  and  distinct  provisions,  and,  when  the 
road  or  street  is  no  longer  of  public  use  or 
utility,  provisions  equally  clear  and  distinct 
ere  made  for  their  vacation,  of  all  which 
public  records  are  made,  and  we  And  no- 
where any  other  method  of  vacating  such 
public  highway  or  any  part  of  it  By  the 
proper  establishment  and  <^nlng  of  the 
street  the  village  or  dty  becomes  vested  with 
the  full  title  thereto.  In  trust  tor  the  public, 
and  It  is  not  within  the  delegated  powers 
of  the  municipal  councU  to  barter  or  grant 
away  such  title  except  in  the  mode  pro- 
vided for  the  purpose.  In  the  liberality  of 
our  laws,  and  in  proper  recognition  of  the 
necestftles  and  beneflta  of  railroad  enter- 
prises, a  Joint  use  Is  permitted,  and  the  nil- 
way  cmnpany,  in  a  manner,  and  upon  moA 
tonus  and  conditions  as  It  and  the  cotincti 
may  agree,  may  occupy  s  road,  street  all^yt 
way,  etc.  But  Its  occupancy  must  not  ex- 
tinguish the  prior  title  and  use,  and  perma- 
nently exclude  the  public.  It  cannot  destroj^ 
the  dominant  right  ct  the  pnUIa  To  aiH 
tborize  the  council,  the  municipal  anttwrttleit 
to  grant  more  than  a  Joint  occupancy^  re- 
quires clear  and  egress  language  in  the 
statute  to  that  effect  and  which  we  do  not 
find  In  the  section.  The  right  to  **0CCiV7i'* 
wb«e  there  Is  a  prior  olstlng  use  or  ease- 
ment does  not  mean  that  the  first  or  eilatlng 
use  ot  easement  Is  ousted  and  the  "occu- 
pancy" of  the  railroad  excluslre.  This  new 
becomes  dear  when  we  examine  the  daoseb 
which  provides  tiiat  where  the  council  and 
the  company  cannot  agree  upon  manner  and 
terms  of  occupancy  It  may  appropriate  eo 
much  of  the  streets,  or  alley,  eto.,  as  **may 
be  necessary  for  the  purposes  of  Its  road.  In 
the  manner  and  upon  the  same  terma  as  Is 
provided  for  the  appropriation  of  the  prop- 
erty of  individuals.  *  *  *"  If  this  com- 
pany and  tbe  council  had  been  onable  to 
agree,  and  the  tormer  had  resorted  to  a|H 
propriatlon,  what  would  It  have  obtained  by 
the  proceeding?  A  title  In  fee  to  portions 
of  the  street  desired,  or  a  perpetual  ease- 
ment therein  to  the  exclusion  of  the  pnhUe? 
Certainly  not  It  w.ould  have  obtained  a 
right  in  common  with  the  public  to  occupy 
the  street  or  part  of  it  The  appropriation 
would  have  been  made  *in  tbe  manner  and 
upon  the  same  terms  as  provided"  for  cases 
of  Individuals,  which  means  the  method  of 
procedure  end  tains  of '  compensatton.  It 
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does  not  midwtake  to  measnre  the  title  wbicb 
the  company  maj  acquire.  To  go  beyond  a 
Joint  oecnpancr  or  nse  of  the  street;  the  stat* 
ate  must  speak  In  dear  and  unmistakable 
language.  There  can  be  no  authority  In  such 
cases  b7  Implication,  unless  tt  Is  unmistak- 
able. This  court  has  held  the  substance  of 
tills  doctrine  on  more  than  one  occasion.  It 
will  be  suflldent  to  notice  but  a  few  of  such 
cases. 

In  Ballroad  Oompai^  t.  Tha  CommlsSlon- 
srs  of  Greoie  Ooun^,  31  Ohio  St  the 
following  was  h^  as  part  of  the  syllabus: 
"Power  i^Ton  hj  a  Charter  of  a  railroad  com- 
pany to  constmct  Its  road  across  a  public 
hii^waj  upon  condition  tbat  the  same  be 
restored  to  Its  former  state,  ^r  In  a  auffldAit 
manner  not  to  Impair  Its  usefulness,*  does 
not  authorize  the  company  permanently  to 
appropriate  any  portion  of  the  pid>Uc  high* 
way  by  obstructions  which  may  materially 
Interfm  with  the  public  travel."  In  the 
opinion  of  the  court,  on  page  347,  it  Is  said: 
"But  it  was  never  intended  to  Inrest  the 
company,  without  the  burden  of  compensa- 
tion, with  the  right  to  narrow  tiw  width 
of  the  highway,  or  materially  to  Intwfore 
with  its  tacUltles  fw  public  travel;  much 
less  with  the  right  to  incumber  the  same» 
as  was  done  h«e,  with  abutments  and  em- 
bankmenta  which  caectnally  exclude  the 
public  ^m  the  use  and  otjoyment  of  the 
greater  part  of  It  *  *  *  The  tact  that 
the  public  travel  over  the  road  may,  for  the 
time  being,  be  limited,  does  not  lessen  tfao 
duty  to  restore.  Beads  and  lilghwa^  are 
■  ^stablialied  to  subserve  the  future  neieds  of 
tlie  public  aa  well  as  the  present*'  The 
eonrt  fnrthw  held  In  that  ease  that  the  stat- 
ute of  UmitatioBS  did  not  run  in  fkvor  of 
Bu^  ener«acluuents  upon  the  public  high- 
way. 

In  Bailroad  Co.  v.  City  of  Deflanoe,  62 
Ohio  St  262,  40  N.  a  88,  there  Is  an  extend- 
ed discussion  of  the  question  before  us. 
GonncU  for  plaintiff  in  errw  labors  in  vain 
to  show  the  Irrelevancy  of  that  case.  There 
the  plaintiff  in  orror,  in  large  degree,  stood 
on  the  proTlalons  of  section  3283,  aa  is  done 
here.  For  the  sake  of  brevity,  we  omit  a 
quotation  of  sections  5,  6,  and  7  of  the  ^1- 
labus,  which  are  very  clearly  In  point  We 
note  the  language  of  Williams,  J.,  on  page 
aOO,  62  Ohio  St,  page  100,  40.  N.  B.:  "The 
statute  we  think,  doea  not  contemplate  the 
destruction  of  the  street,  or  the  cessation  of 
its  use  by  the  public,  or  ita  withdrawal  from 
the  control  and  superrlslon  of  the  proper 
municipal  officers;  nor  la  authority  found  in 
it  for  any  agreement  having  such  results. 
On  the  contrary,  the  statute  recognizes  the 
street  so  burdened  with  a  railroad  as  a  ,'pub- 
Uc  street*  with  all  that  term  imports."  'That 
case  was  taken  on  error  to  the  Supreme  Court 
of  the  United  States,  where  the  Judgment  of 
this  court  was  affirmed.  See  Wabash  Rail- 
road Co.  V.  City  of  DeOance,  167  U.  S.  88, 
17  Sup.  Ct  748,  42  U  Ed.  87.   In  the  course 


of  the  opinion  In  that  case.  Justice  Brown* 
speaking  of  another  case,  on  page  U7,  167  U. 
S.,  page  7S1»  17  Sup.  Ot,  42  L.  SkL  S7,  says: 
"If  the  court,  howevnr.  Is  considered  as  hold- 
ing that  an 'agreement  or  licenae  to  oonstruct 
bridges^  which  Is  sUait  as  to  time,  should 
be  construed  as  an  agreement  that  they  are 
to  remain  In  perpetuity,  we  should  find  ou^ 
selves  confronted  with"  too  many  authorities 
to  the  contrary  to  accept  It  as  a  sonnd  ex- 
position of  the  law.  Indeed,  the  general 
principle  that  the  legislative  power  ot  a  city 
may  control  and  Improve  Its  streets,  and  that 
Mch  power,  when  duly  exerdaed  fay  *ndl- 
nance^  will  override  any  license  prevtoraly 
glvmi  by  whldi  the  coatnri  of  a  certain  street 
has  been  surrendered  to  any  Individual  or 
corporation,  la  so  weU  established,  both  by 
the  oLsea  in  this  court  and  in  the  courts  of 
the  several  states,  tbat  a  reference  to  the 
leading  authorities  upon  the  subject  is  suffi- 
cient Indeed,  the  right  of  a  city  to  Improve 
ita  streets  by  r^cradlng  or  otherwise  Is  some- 
thing so  essential  to  ita  growth  and  pros- 
perity that  the  common  council  can  no  more 
dorade  itself  of  that  right  than  It  can  of  Its 
power  to  legislate  for  the  health,  safety,  and 
morals  of  its  InhaUtants." 

In  City  of  Zanesvllle  v.  Fannan,  63  Ohio 
8t  606,  42  M.  703,  58  Am.  St  Bep.  664, 
our  question  waa  indlnctiy  bivolved.  and  sec- 
tion 8283,  Bev.  St,  was  again  considered. 
On  page  614,  6ft  Ohio  St,  page  701,  42  N.  BL, 
68  Am.  St  Bep.  064^  Williams,  J.,  laid  down 
the  following  as  ite  •Boostructlon:  "Any  per- 
manent obstruction  or  incumbrance  in  any 
street  of  a  municipal  corporation  Is  made 
a  nuisance  by  statute  (section  6821,  Rev.  St), 
which  the  municipal  authorities  are  invested 
with  the  powor  and  dharged  with  the  duty 
of  removing  (sections  1690,  1878.  1^4,  and 
2640,  Bev,  St).  And  those  powers  and  du- 
ties continue  when  a  railroad  company  has 
placed  its  tracks  In  a  pnUle  street  whether 
they  were  so  placed  under  pwmlaslon  granted 
by  the  municipality,  or  under  aa  appropria- 
tion for  that  purpose.  In  neltbw  event  are 
the  municipal  authorities  divested  of  their 
powers,  nor  absolved  from  the  performance 
of  their  duties.  Nor  does  section  8283  con- 
template that  a  railroad  company,  in  the  use 
of  a  street  for  the  purposes  of  Its  road,  un- 
der a  right  acquired  In  either  of  the  modes 
provided,  may  destroy  the  same,  or  create 
nuisances  therein.  *  *  **'  The  doctrine 
here  quoted  Is  bat  the  consensus  of  former 
opinions  of  this  court  and  of  those  of  other 
Jurisdictions.  As  illustrative  of  the  law  held 
in  the  latter,  we  tiilnk  it  sufficient  to  refer 
to  the  leading  case  of  Delaware,  L.  &  W.  B. 
R.  Co.  V.  The  City  of  ButTalo,  decided  in 
1899  by  the  Court  of  Appeals  in  New  York, 
found  in  168  N.  Y.  266,  53  N.  E.  44.  Tbat 
court  had  the  precise  question  we  are  decid- 
ing. The  railroad  company  constructed  Ito 
railway  across  Main  street  in  the  city  of 
BufCalo.  The  structure  rested  upon  abut* 
ments  and  plena^  all  placed  In  the  street 
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whlcfa  at  tbat  point  was  90  feet  wide.  The 
company  was  afterwards  warned  to  remove 
tbem,  hat,  reftudng  to  do  so,  claimed  leglsm- 
ttre  and  mnnlcliHil  authority  for  placing  tbe 
•troctnrea  In  tibe  street.  It  seems  that  tbe 
laws  of  New  Tork  autiborlze  railroad  com- 
panies to  construct  UuAt  roads  across,  along, 
oe  upon  any  street  or  highway  with  the  aB> 
sent  of  the  munldiAl  authorities.  That  Is 
about  all  that  can  be  claimed  for  section 
8288.  In  tiiat  case  the  Court,  of  Appeals  «x- 
presaed  the  fbllowlng  prlndples  In  the 
labus:  "GO  When  a  railroad  company  r^es 
upon  a  legfolatlTe  act  as  a  Justlflcatlon  for 
the  oceopatlon  of  a  pnbUe  highway  with 
Its  piers  and  abutments.  It  must  diow  that 
the  statute  anOwrlsed  In  ezpress  terms,  or 
hj  clear  and  unqnestloiuLble  Implication,  the 
doing  of  tbe  very  acta  complained  of,  or  that 
tbe  statute  was  Imperative  and  cotdd  not  be 
aecuted  wlthont  candng  a  nuhumce  (B) 
Mere  general  legislative  authority  to  a  railroad 
c(mipany  to  cross  a  fAty  stieet  with  the  con- 
suit  of  the  local  authOTitles  gives  it  no  right 
to  occupy  a  large  portion  of  the  street  with 
abntmraita  and  plen  for  the  support  of  Its 
structure^  to  tbe  great  Inconvenience  and 
detriment  of  the  pul^  W  Mmildpa]  au- 
thorities, In  tbe  exercise  of  the  power  to 
permit  railroads  to  cross  streets^  are  not  au- 
thorized to  surrender  to  the  railroad  tbe  ex- 
du^ve  use  of  a  cMialderable  portion  of  the 
street  for  the  erection  and  maintenance  of 
abutments  and  ptm  to  sustain  an  elevated 
structure."  All  the  Judges  sitting  concurred 
in  the  decision.  On  a  rehearing  granted,  tbe 
case  was  again  fully  heard  and  considered, 
as  seen  on  page  478  of  same  volume  of  Be- 
porta,  158  N.  Y.,.S3  N.  B.  633.  Tbe  former 
judgment  was  adhered  to  by  a  unanimous 
court 

Further  citation  of  authorities;  we  think, 
la  not  necessary.  Whether  section  3283  or 
section  8281  la  depended  upon  by  the  railway 
company  In  this  case,  the  results  are  the 
same.  iTnder  nether  has  ttiere  been  a  rea- 
tnatlon  to  the  former  condition  of  useful- 
ness contonplated  by  law,  nor  can  there  be 
with  the  abutments  which  occupy  26  feet 
of  tbe  width  of  the  street.  Under  ntither 
section  has  a  mnnidpal  council  the  power  to 
permit  or  grant  to  a  railway  company  Oie 
exclttslre  and  permanent  occupation  of  a 
public  atreet;  To  confw  such  power,  the 
legislation  must  be  express  and  clear  to  that 
effect  as  held  in  Bavenna  v.  P«insylTanla 
Co.,  45  Ohio  St  118,  12  N.  B.  445. 

Looking  to  the  various  sections  bearing 
upon  the  subject  of  the  present  litigation- 
sections  2640,  3288,  3284,  and  6921— we  must 
construe  tbem  so  as  to  give  to  each  its  In- 
tended operation.  They  are  equally  vener^ 
able  as  a  part  of  our  statute  law,  and  we 
think  our  views  will  permit  each  to  be  en- 
forced with  fairness  to  all  parties  concerned 
—the  public,  the  Indlvidaal,  and  the  corpora- 
dons. 

As  to  the  plea  of  the  statute  of  limitations 


made  tn  tbe  answer,  tt  fM  snfDdait  to  aay 
that  It  Is  the  well-settled  hiw  <tf  thhi  state  13iat 
eneroadiments  upon  a  public  highway  new 
ripen  Into  a  title  by  adverse  possossloB,  nor 
is  such  tlfle  pleaded  In  this  cassi. 

There  is  one  men  contentkm  made  by 
plaintiff  in  the  reply  brief.  It  la  urged  that 
to  compel  a  removal  of  these  abutments 
which,  with  the  overhead  structure^  cost  tbe 
railway  company  (10,000.  will  take  its  prop- 
erty witiiout  due  process  of  law,  and  thus  vl<h 
late  a  conatlttitlonal  right  ^e  brief  aaysL 
on  page  16:  "We  Insist  that  we  have  shown 
that  we  have  property  la  the  abutments  on 
this  street,  and  that  dae  process  of  lav  re* 
quires  that  hefore  they  shall  be  tal»n  from 
us  the  city  must  provide  by  rasolution  or  oi^ 
dlnance  for  an  improvement  of  this  street 
which  would  require  the  removal  of  these 
abutments,  furnish  notice  of  titie  sam^  and 
give  us  an  opportunity  to  present  and  main- 
tain our  claim  for  damages;  and,  as  nothing 
of  the  kbid  was  done  in  the  case  at  bar,  we 
maintain  that  this  mandatory  ln}unc;tlon 
takes  our  property  without  due  process  of 
law.  «  *  •**  This  poaltion  ahows  mndi 
fortitude,  and  la  at  least  peculiar.  It  aa- 
snmes  that  tbe  grounds  where  the  abstmenti 
stand  had  ceased  to  be  a  part  of  the  pnblie 
street  to  such  an  extent  that  to  get  tld  oC 
them  the  (dty  must  appropriate  and  pay  com- 
pensatton  for  their  removal.  We  have  seoi 
that  the  railway  company  did  not  and  coold 
not  lawfully  get  the  right  to  place  the  atmt- 
menta  In  the  street,  and  Uiat  their  ^Ksencs 
tends  to  a  permanent  obstruction  of  tbe  high- 
way wlthont  authority  of  law.  The  dtj  Is 
seeking  to  raston  the  street  to  tte  former  ooo- 
dltlon  of  usefulness,  which  tte  company 
agreed  but  failed  to  do,  and  It  la  in  no  con- 
dition to  invoke  the  rule  for  appropriation 
cases.  It  would  be  strange,  indeed.  If  tbe 
railway  company  baa  a  right  to  compensation 
from  the  city  Ux  the  ramoval  of  a  nulsanca 
In  the  street,  whldi,  throni^  wirag  mis- 
take, was  erected  therein. 

The  drcnit  court  declined  to  order  re- 
moval of  the  east  abutment,  saying.  In  Ito 
finding,  that  "present  necessitleB  of  the  pub- 
He  do  not  require  it"  The  dty,  by  cross-peti- 
tion In  error,  asks  a  reversal  of  tbat  portkm 
of  the  decree  and  a  Judgment  In  ita  fovor. 
It  Is  tme  that  the  east  abutment  at  ita  widest 
part  Is  only  about  five  feet  In  the  street,  but 
we  are  unable  to  see  a  legal  dlsttoctlon  be- 
tween it  and  the  west  abntmoit  The  con- 
troveny  has  been  serious,  and  we  ttdnk  the 
door  tOiould  be  dosed,  so  far  as  practicable, 
against  further  expensive  litigation,  and  set- 
tle now  all  the  questions  litigated.  On  the 
facta  and  law  we  feel  justified  in  so  dc^ng. 
We  therefore  affirm  the  judgment  of  the  dr- 
cnit court  relating  to  the  west  abutment,  and 
reverse  It  as  to  the  east  abutment,  and  or- 
der the  removal  of  both  bj  a  day  atated  In 
the  Journal  entry. 

Judgment  affirmed  as  to  the  west  abnt- 
ment.  and  reversed  as  to  the  eaat  abutment 
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sod,  u  to  It,  Jndgment  In  favor  ia  defeadant 
In  «n«  oa  its  czowiwrtlttcm. 

BUKKET,  G.  J.,  and  SPEAR.  8HAUCK. 
and  CBEW.  JJ.,  concur.  DAVIS,  J.,  coDCors 
In  first  and  Becood  sections  of  the  syllabos, 
and  dissents  from  the  third  and  fourth,  and 
also  the  Jndgmait 


(a»  Ohio  St  «2) 
BBEINSTROM  et  aL  T.  BTBINBB  et  aL 
(Supreme  Court  of  Ohio.  Jan.  19,  1004.) 

■RROR  TO  COMMON  FLEAS— SAIA-RBVUS  Alt 
TO  ACCEPT— ACTION  TOR  PHICE-RBVKHSAL- 
PRBSUMPTIONS—RIGTIEW— CONTRACTS. 

1.  Where,  in  a  petition  in  error  to  s  jadament 
of  the  court  of  common  pleas,  in  an  actiou  to 
recoTer  for  foods  sold  and  delivered,  the 
grounds  of  error,  with  others  separately  stated, 
are  that  the  judgment  Is  against  the  weight  of 
the  evidence  and  that  it  is  contrary  to  law,  aud 
the  circuit  court  rererses  the  judgment,  reeit 
Ing  as  the  only  ground  of  arnH*  that  th«  "Judg- 
ment rendered  in  this  actiou  was  contrary  to 
law  and  the  eridence  on  the  Question  of  the  ac- 
ceptance and  retention  of  the  goods  by  the  de- 
fendants below,"  It  will  be  presumed  tliat  the 
•S8i«imeat  that  the  judgment  is  agslnit  the 
weigDt  of  tbe  evidence  was  OTemUeaT 

2.  Such  Judgment  of  reversal  msy  be  review- 
•d  by  this  court. 

3.  Where  a  party,  under  a  contract  to  manu- 
facture and  deiiver  certain  specific  goods,  de- 
livers to  tbe  buyer  goods  of  a  kind  not  conform- 
ing to  the  coutract,  and,  upon  examining  them, 
and  without  delay,  the  buyer  informs  the  seller 
of  that  fact,  and  unequivocally  refuses  to  accept 
or  use  the  goods,  aud  does  not  use  any  of  them, 
K  is  not.  Incumbent  on  such  buyer  to  manually 
return  such  rejected  ffooda,  nor.  In  words,  to 
offer  to  return  them.  It  is  sufllciont  to  relieve 
him  of  liability  to  pay  for  them  if  he  In  due 
time  ^ves  the  sellnr  clearly  to  understand  that 
he  refuses  to  accept  the  goods. 

O^llabus     the  Court.) 

Error  to  Circuit  Court,  Hamilton  Countjr. 

Action  by  Wm.  Stelner  Sons  &  Co.  against 
Bheinstrom  Bros.  Judgment  for  plaintitTs,  on 
error  from  the  court  of  common  pleas,  and 
defendants  bring  error.  Reversed,  and  judg- 
ment of  common  pleaa  for  defendants  af- 
firmed. 

Tbe  defendants  In  enor  brought  action 
alpiinat  plaintUCs  In  error.  In  the  court  of  a 
Justice  bf  the  peace  of  Hamilton  comity,  to 
recoTer  $247.50,  the  agreed  price  of  certain 
labels  claimed  to  have  been  sold  and  deliv- 
ered to  Abraham  and  Isaac  Bheinstrom  at 
tbeir  reqtieBt  The  canse  being  appealed  to 
tbe  court  of  common  pleu,  the  defendants 
In  that  court  answered  bj  general  denial. 
On  trial  to  the  court,  a  jnrj  being  waived, 
the  issues  were  found  for  tbe  defendants,  and 
judgment  in  tbeir  favor  rendered.  Stelner 
ft  Co.  took  the  case  on  error  to  tbe  dicnlt 
court,  and  that  court,  finding  "that  there  is 
manifest  error  upon  the  face  of  the  record, 
to  tbe  prejudice  of  the  plaintlfrs  in  error, 
in  this  case;  to  wit,  said  judgment'  rendered 
In  this  action  was  contrary  to  law  and  the 
flTidence  on  the  qnsstion  ot  the  aoceptance 
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and  retention  of  tbe  goods  by  tbe  defend- 
ants below,"  proceeded  to  reverse  the  Judg- 
ment of  the  common  pleas,  and  remanded  tbe 
cause  to  that  court  The  Bbelnstroma  bring 
error.  Facts  necessary  to  an  understanding 
of  the  points  deddsd  wlU  be  fonnd  In  tbs 
opinion. 

J.  Bhroder,  for  plalntlA  In  enor.  Oal- 
Tln  ft  Baun,  for  def^danls  In  error. 

SPEAR,  J.  1.  The  first  question  is  one  of 
pracUce.  Does  tbe  entry  of  the  circuit  court 
show  that  the  common  pleas  was  reversed 
on  the  weight  of  tbe  evidence,  or  was  It  upon 
that  which,  In  the  last  analysis,  is  a  question 
of  law?  If  upon  tbe  former  ground,  then 
t}ilB  court  will  not  review  tbe  judgment  A 
number  of  grounds  of  error  are  set  forth  in 
the  petition  In  error  to  the  circuit  court— 
among  them,  that  the  "judgment  is  against 
tbe  welgbt  of  the  evidence";  and  another, 
that  "the  judgment  Is  contrary  to  law."  By 
section  6709,  Rev.  St  1892,  it  is  made  the 
duty  ff  tbe  circuit  court  to  pass  uiran  all 
tbe  errors  assigned  in  tbe  petition  In  error, 
and,  where  the  judgment  below  Is  reversed, 
and  tbe  cause  remanded  for  new  trial,  the 
mandate  shall  state  tbe  .errors  found  In  the 
record  upon  which  tbe  judgment  Is  founded. 
Now.  as  all  presumptions  are  to  be  Indulged 
in  favor  of  the  judgment  under  review^  we 
assume  that  tbe  circuit  court  did  its  duty  In 
this  respect  and  that  if  It  had,  on  the  weight 
of  tbe  evidence,  found  error.  It  would  have 
so  stated  in  Its  mandate.  In  the  absente  of 
such  statement  we  assume  that  that  claim  of 
error  was  overruled,  and  tbe  reversal  based 
wholly  on  tbe  other  proposition,  viz.,  that  the 
judgment  is  contrary  to  law,  notwithstanding 
that  tbe  entry  adds  that  it  Is  contrary  to  tbe 
evidence  on  the  question  of  acceptance.  In 
legal  effect,  it  means  that  giving  proper  con- 
struction to  the  evidence  on  the  question 
of  the  acceptance  and  retention  of  the  goods 
by  tbe  defendants  below,  the  rule  of  law  ap- 
plied to  It  by  the  trial  court  was  erroneoua 
Tbe  judgment  therefore,  may  properly  be 
reviewed  by  this  court  without  departing 
from  our  rule  which  forbids  tbe  weighing  of 
evidence.  Wetzell  v.  Blcbcreek,  6S  Ohio  St 
62,  40  N.  B.  1004;  Oamble  T.  Railroad  Oc, 
63  Oblo  St.  352,  r>0  N.  E.  99. 

2.  Did  the  trial  court  apply  the  wrong  rule 
of  law  to  the  evidence  respecting  tbe  ac- 
ceptance and  retention  of  tbe  goods?  With- 
out question,  the  biurden  was  upon  tbe  de- 
fendants in  error  to  establish  acceptance. 
To  determine  this  with  fairness  to  them,  it 
is  proper  to  recite  the  evidence  adduced  by 
them  to  support  that  contention— not  that  tne 
evidence  is  to  be  weighed,  but  taken  all  to- 
gether, does  the  evidence  tend  to  show  such 
acceptance,  or  does  it  show  the  contrary? 

On  the  day  the  goods  were  received  by  de- 
fendants below,  they  acknowledged  receipt 
under  date  of  January  81,  1900,  by  the  fol- 
lowing letter,  via.: 
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**Dear  Sin;  We  received  to-da7  the  shlp- 
ment  of  Jed  Clayton  labels,  but  regret  to 
find  that  the  work  is  not  properly  carried 
out  Please  return  to  us  the  original  sketch 
and  we  will  point  oat  to  you  In  detail  the 
defects.   Yours  truly,  Rhelnstrom  Bros." 

To  thlB  the  plaintiff  below  responded  un- 
der date  of  February  2,  1900,  as  follows: 

**Gentlemen:  We  beg  to  acknowledge  re- 
ceipt your  feTor  of  the  Slst  ult  In  regards 
to  *Jed  Clayton*  labels*  that  same  have  reach- 
ed you  but  that  tlie  woric  Is  not  properly 
carried  out 

"We  are  again  Tery  sorry  to  hear  your 
complainti  and  herein  enclose  the  sketdi 
which  waa  submitted  to  ^m,  with  one  of  the 
labels,  and  no  doubt  our  Mr.  Stelner  will 
be  fai  your  d^y  by  the  time  these  few  lines 
readi  yon,  and  yon  can  e^ain  matters  to 
him  personally. 

"We  remain  your  Tery  tndy,  Wm.  Stelner 
Sons  A  Co." 

Some  time  after  the  abore  date,  Ur.  Isa- 
dore  Stelner,  one  of  tbe  plaintlfte  below,  call- 
ed at  the  ofBce  at  Bhelnstrom  Bros.;  and  bis 
account  of  the  conversation  then  had  Is,  In 
substance,  that  **Hr.  Bhelnstrom  then  told 
me  that  he  received  our  labels,  but  win  not 
use  them.  I  asked  him  why,  and  he  said 
Ihey  were  too  far  away  In  color  from  bis 
original  label;  and,  in  answer  to  that,  I  told 
blm  we  made  them  like  the  Sketch  which  he 
furnished.  He  told  me  something  regarding 
his  attorneys  telling  him  that  he  had  a  copy- 
right on  bis  label,  and  that,  by  changing  off 
to  a'  different  color,  that  his  copyri^t  was" 
no  good,  as  anybody  could  Infringe  upon  his 
label.  I  pleaded  with  him,  saying,  The  labels 
are  no  earthly  good  to  me.'  He  said  he 
couldn't  help  that.  The  beet  thing  you  can 
do  is  to  put  them  In  the  fire  and  bum  tbem 
up  while  yon  wait  here.*  I  said:  'You  can- 
not bum  them.  They  are  my  property  until 
they  are  paid  for.'  Then  I  tried  to  get  him 
to  accept  them.  He  said  he  would  not  accept 
them  labels  for  any  price— not  for  ten  cento 
a  thousand.  I  put  on  my  bat  and  coat  and 
walked  out"  There  is  no  other  evidence  by 
plaintiffs  below  bearing  on  the  question  of 
acceptance  than  tiie  foregoing,  aqd  no  evi- 
dence at  all  of  use  by  defendante  below  of 
any  of  the  labels.  Mr.  Abraham  Bhelnstrom 
testlfled,  In  substance,  that  the  labels  were 
defective  in  drawing,  color,  and  workman- 
ship. "We  could  not  use  them  at  any  price. 
We  never  accepted  these  labels,  but  wrote 
Immediately  r^ectlng  them.  [Letter  of  Jan- 
uary 81,  1900,  h«etofore  glven.1  They  re- 
plied by  letter.  [Letter  of  February  2,  1900, 
heretofore  given.]  The  labels  w^e  put  In 
charge  of  one  of  our  employes,  in  the  original 
packages,  to  be  held  until  -called  for.  W^e 
heard  nothing  more  until  Hr.  Stelner  came 
to  our  office." 

The  burden  was  upon  plaintiffs  bdow  to 
prove  a  compliance  with  their  contract  The 
effect  of  the  finding  and  Judgment  of  the 
common  pleas  on  the  issues  Is  that  the  goods 


fumlshed  were  not  tbe  goods  ordered.  The 
finding  and  Judgment  In  this  respect  not  hav- 
ing been  found  moneous  by  the  circuit  court 
but  the  Judgment  in  respect  thereto  having 
been  affirmed,  the  only  ground  on  which  a 
recovery  could  have  been  predicated  was  that 
the  goods  had  been  accepted  by  the  buyers, 
and  hence  they  vr&n  liable  for  tbe  price. 
Her^  too.  the  burdra  was  on  the  sellers. 
Their  own  evidence  shows  conduslvely  that 
the  buyers  did  not  accept  unless  a  failure  to 
manually  return  the  rejected  goods  is.  In 
law,  an  acceptence.  Is  It?  From  tbe  stand- 
point of  ordinary  fairness,  how  Is  it?  The 
buyers  had  ordered  labels  of  a  specified  Und. 
The  sell«8  had  delivered  lab^  of  a  «llfler^ 
ent  kind,  not  conforming  to  the  agreement 
of  which  facte  the  sellers  wore  at  onee,  by 
letter,  fully  apprised,  to  which  tiiey  revpond- 
ed  that  by  th,e  time  their  letter  should  reach 
the  buyers,  cm  of  their  firm  would  call,  and 
matters  could  be  eqilalned.  He  did  call,  and 
was  distinctly  notified  that  the  labels  were 
wholly  useless  to  the  hajea,  and  as  dis- 
tinctly informed  that  tb^  were  rejected.  On 
what  iHTindple  of  commercial  dealing  could 
they  ask  the  buyers  to  take  further  trouble 
In  tbe  matter,  at  tiie  peril  of  being  compelled 
to  pay  for  a  wholly  useless  article,  and  one 
which  they  had  not  purchased?  We  can  con- 
ceive of  no  rale  of  buslnera  comity  which 
would  Justify  such  a  claim.  If  maintelnable 
at  all,  it  must  be  by  force  of  some  rigid  role 
of  law. 

Numerous  authorities  are  dted  by  coan- 
sel  for  defendante  In  error  which  bear  on  tbe 
subject  of  sales,  and  afford  general  roles 
which  should  govern  the  conduct  of  the  boy- 
er  where  the  goods  ore  not  satisfactory. 
Without  doubt  the  rule  Is  well  settled  that 
the  bnya*B  retention  of  the  goods  beyond  a 
reasonable  time  for  examination  and  com- 
munication with  the  seller,  stendlng  alone, 
will  be  regarded  as  warranting  the  concla- 
Bion  that  he  has  accepted,  and  thus  become 
liable,  especially  if  the  delay  has  worked 
prejudice  to  the  seller.  But  ve  find  no  case, 
either  among  those  cited  or  elsewbere,  an- 
alogous to  the  case  at  bar  on  Ite  facta,  and 
none  in  whldi  the  mere  ftillnre  •  to  make 
manual  return  of  the  goods  after  a  timely 
and  eqtlldt  rejection  of  them,  and  where  it 
appears  that  no  prejudice  to  the  seller  has 
been  caused  by  tbe  delay,  is  held  to  make  tbe 
buyer  liable  under  the  contract  On  the 
contrary,  there  is  abmidant  authority  for  the 
proposition  that  unless  otherwise  agreed, 
where  goods  are  delivered  to  the  buyer,  and 
he  refuses  to  accept  tbem,  having  the  right 
so  to  do,  he  is  not  bound  to  return  them  to 
the  seller,  but  it  Is  sufficient  If  he  informs  tiw 
seller  that  he  refuses  tovaccept  them.  Of 
many,  we  dte  BenJ.  on  Sales  (Bennett's  7th 
E:d.)  975.' .  The  familiar  rale,  held  In  one  of 
the  cases  relied  upon,  that  there  mnst  be  an 
ofter  to  return  ou  tbe  part  of  one  who  seeks 
to  rescind  a  contract  is  not  applicaUe  to 
the  facte  of  this  casa  Thoe  was  no  com- 
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pie  tod  contract,  because  there  had  been  no 
delivery  of  tbe  goods  agreed  to  be  furnished 
on  tbe  part  of  the  sellers,  and  no  acc^tance 
by  the  buyer  of  those  whicb  had  been  de- 
Uvered.  and  hence  there  was  no  contract  to 
be  rescinded.  That  the  goods  should  be  as 
ordwed  was  a  conditloB  of  the  contract,  and 
that  condition  had  not  been  performed  by 
the  seller.  And  as  held  by  Mr.  Justice  Woods, 
in  Pope  T.  AlUs.  115  U.  S.  363.  6  Sup.  Ct  69, 
29  li.  Ed.  888:  "When  the  subject-matter  of 
a  sale  is  not  In  existence  or  not  ascertained 
at  the  time  of  the  contract,  a  contract  that 
it  shall,  when  existing  or  ascertained,  possess 
certain  qualities,  is  not  a  mere  warranty,  but 
a  condition,  the  performance  of  which  is 
precedent  to  any  obligation  on  the  yendee 
under  the  contract  because  the  existence 
of  those  qualities,  being  part  of  the  descrip- 
tion of  the  thing  sold,  becomes  essential  to 
the  identity,  and  the  vendee  cannot  be  obli- 
ged to  receive  and  pay  for  a  thing  different 
from  that  for  which  he  contracted." 

We  fail  to  find  any  fast  rule  of  law  which 
would  make  the  defendants  below  liable  sim- 
ply because  they  did  not  manually  return 
the  labels.  In  fact,  as  shown  by  uncontra- 
dicted testimony,  these  labels  were  not  used 
at  all  by  them,  but  were  kept  in  the  original 
packages,  to  be  held  until  called  for;  and 
this  fact  was  fully  made  known  to  Mr. 
Stelner  by  the  conversation  at  the  time  of 
his  call,  in  connection  with  previous  corre- 
spondence. True,  it  does  not  appear  that  It 
was  stated  to  him  in  words  that  the  goods 
were  held  subject  to  his  order,  but  any  In- 
telligent business  man  could  not  fall  to  draw 
the  conclusion  that  such  was  the  fact,  and 
bis  own  declarations  show  that  he  regarded 
the  labels  as  still  the  property  of  his  firm. 
And  such,  indeed,  was  the  law  of  the  situa- 
tion; the  rule  being  that  where  there  is  a 
contract  for  sale  of  specific  goods,  and  tbe 
seller  Is  bound  to  do  something  to  put  them 
In  a  deliverable  state,  the  property  does  not 
pass  until  that  Is  done,  and  the  buyer  has 
notice.  Bonham  v.  Hamilton,  66  Ohio  St 
82,  63  N.  B.  597.  No  prejudice  of  any  kind 
resulted  to  the  sellers  by  the  nondelivery, 
because,  as  stated  by  Isadore  Stelner,  the 
labels  were  of  no  use  to  them,  and  we  are 
clear  that  they  have  made  no  case  warrant- 
ing a  recovery  for  the  goods.  To  have  ship- 
ped the  goods  to  tbe  Steiners,  without  direct 
orders  to  do  so,  would  have  made  the  Rheln- 
Strom  Bros.'liable,  In  the  first  instance,  for 
drayage  and  freight;  and  this  burden  the 
Steiners  had  :no  right  either  in  morals  or  in 
law,  to  place  upon  them.  Grlmoldby  v. 
Wells,  10  L.  E.  C.  P.  891:  Lucy  v.  Mouflet 
6  H.  &  N.  228;  Barton  v.  Kane,  17  Wis.  87, 
64  Am.  Dec.  728;  Landesman  Oumersell, 
16  Mo.  App.  459. 

Another  ground  urged  by  counsel  for  plain- 
tiffs In  error  as  supporting  the  judgment  of 
tbe  common  pleas  Is  that  there  was  a  dellT- 


ery  of  a  large  quantity  of  labds  In  ocess  of 
the  number  ordered.  The  point  Is  somewhat 
technical.  Inasmuch  as  It  does  not  aiv>ear 
that  this  fact  was  stated  as  a  ground  for  re- 
jectfon;  and,  as  It  Is  unnecessary  to  a  de- 
daion,  we  do  not  care  to  consider  it 

We  are  of  oi^ion  that  the  court  of  com- 
mon plet^s  applied  the  correct  rule  of  law  to 
the  evidence  on  the  question  of  acceptance 
and  retention  of  the  goods,  and  that  the  re- 
versal of  its  judgment  by  the  circuit  court 
Was  erroneotu.  Its  Judgment  will  therefore 
be  revaned,  and  that  of  tbe  cmnmon  pleas 
affirmed.  Reversed. 

BURKET,  a  and  DAVIS,  SHAUGK, 
FBIOB^  and  OBJiW,  J3^  concur. 


(208  lu.  Tr> 
JOTCB  V.  HARDING  et  at 
(Supreme  Court  ot  lUhioia.   Feb.  17.  1901.) 

APPEAlr-MATTERS  ODTSIDB  OF  RECORD-CON- 
SIDERATION OP  AFFIDAVITS. 

1.  The  Supreme  Court  cannot  on  an  equity 
appeal,  consider  affidavits  filed  in  that  court 
and  Btatlns  facts  wliieh  do  not  appear  by  the 
record  of  the  circuit  court  for  the  purpose  of 
determining  whether  or  not  some  fact  e^ts 
showing  that  the  dicnit  court  erred. 

Error  to  Circuit  Court  Cook  County;  IL 
F.  DnnnSb  Judge. 

Suit  by  Walter  BC  Jt^ce  and  another 
against  George  F.  Harding  auS  otbos.  There 
was  a  decree  dismissing  the  bill,  and  com- 
plainaut  Joyce  brings  error.  Affirmed. 

Thomas  B.  Lantry,  for  plaintiff  in  error. 
Charles  ,B.  McCoy  and  George  F.  Harding, 
for  defendants  in  error. 


SCOTT,  J.  This  writ  of  error  presents  for 
our  review  a  decree  of  the  circuit  court  of 
Cook  county  entered  on  March  8,  1900,  dls* 
missing  a  b\\l  in  chancery  for  want  of  eq- 
uity and  awarding  costs  against  complain- 
ants. Several  errors  are  assigned.  The  only 
one  relied  upon  is  based  on  the  statement 
that  Michael  Smith,  one  of  the  complainants^ 
died  prior  to  the  date  of  the  entry  of  the  de- 
cree in  the  circuit  court  This  fact  does  not 
appear  by  the  record  of  that  court  It  is 
shown  by  an  affidavit  filed  In  this  court 
Plaintiff  in  error  should  have  applied  to  the 
circuit  court  for  the  relief  be  seeks.  Life  As- 
sociation of  America  v.  Fassett  102  111.  815; 
Chiflln  V.  Dunne,  129  III.  241,  21  N.  E.  834,  16 
Am.  St  Rep.  263.  Attention  is  called  to  the 
fact  that  these  cases  cited  were  both  suits  at 
law.  The  rule  In  equity  must  be  tbe  same. 
This  Is  a  court  of  review.  We  cannot  con- 
sider affidavits  ffied  in  this  court  for  the  pur* 
pose  of  determining  whether  or  not  some 
fact  exists  which  will  show  that  the  court 
below  erred.  The  decree  ct  the  dxcnlt  court 
will  be  affirmed. 

Decree  affirmed. 
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BECKER  T.  OITT  OF  CHICAGO. 

(Supreme  Coart  of  Illinoia.    Feb.  17,  1904.) 

MUNICIPAL  CORPORATIONS-PUBUC  IMPROVE- 
MENTS—RESOLUTION—RECORD— FAILURE  TO 
INCLUDE  B8TIMATB8  —  ORDINANCa  —  VALID- 
ITY. 

1.  Where  there  wai  a  detailed  or  itemized 
estliDftte  of  B  pabBe  ImproTemeot  hf  the  city 
engineer,  which  was  preseDted  to  the  board  of 
local  improvements  at  the  time  the  first  resoln- 
tloa  for  the  improrement  was  adopted,  failure 
to  inclnde  the  estimate  In  the  record  of  sa*^ 
rwolation  rendered  the  wdinaiiee  based  on  ma 
naolnticni  nid. 

Appeal  from  Oook  County  Court;  O.  N. 
Carter,  Judge. 

Proceed  In  gg  for  the  confirDaatioD  of  a  spe- 
cial assessment  by  the  dty  of  Chicago  on  the 
property  of  F.  W.  Becker.  From  a  Judg- 
ment confirming  the  awessment,  Becker  ap> 
peals.  Berersed. 

F.  W.  Becker  for  appellant  Robert  Bed- 
fleld  (Charles  M.  Walker,  Corp.  ConnBel,  and 
Edgar  Bronaon  Tolman,  of  connBel}^  for  axh 
pellee. 

BICKS,  J.  The  appellant  baa  appealed 
from  a  Judgment  of  the  county  conrt  of  Cook 
coonty  confirming  a  special  assessment  lev- 
led  to  defray  the  cost  of  constractlng  a  wa- 
ter supply  pipe  In  Coles  avenue,  between  Sev- 
enty-Third and  Seventy-Fourth  streets,  in  the 
city  of  Chicago.  By  the  appeal  bat  two  ques- 
tions are  presented:  First,  was  there  such 
a  variance  between  tbe  first  resolution  of  the 
board  of  local  improvements  and  the  or- 
dinance as  should  avoid  tbe  ordinance?  Sec- 
ond, should  the  South  Chicago  Oitr  Railway 
Company  have  been  assessed  for  beneflta? 

On  March  12,  1902,  the  board  of  local  im- 
provements passed  and  entered  of  record  a 
resolution  "that  a  water  supply  pipe  be  con- 
structed and  laid  In  Coles  avenue  from  Sev- 
enty-Third street  to  a  point  two  hundred  and 
ten  feet  northwesterly  of  the  northwesterly 
Une  of  Seventy-Fourth  street  the  estimate 
of  the  coat  of  such  improvement  made  by 
the  engineer  of  said  board  being  $725,  and 
that  Monday,  the  24tb  day  of  March,  1902, 
at  eleven  o'clock  a.  m.,  In  room  203,  City 
Hall,  be  fixed  for  tbe  time  and  place  for  the 
public  consideration  thereof."  A  pnbllc  hear- 
ing was  liad  on  March  24, 1W2,  and  the  board 
determined  to  adhere  to  the  previous  reso- 
lation  and  proceed  with  the  Improvement 
On  May  12,  1902,  the  board  submitted  to  tbe 
dty  council  its  recommendation  for  the  Im- 
provement and  a  copy  of  tbe  estimate  of  the 
dvll  engineer  for  a  six-Inch  supply  pipe,  and 
the  estimate  of  the  cost  as  submitted  to  the 
dty  coundl  was:  For  the  pipe  and  the  cross- 
es and  tees,  $612;  the  fire  hydrant  $36;  one 
valve;  $18:  one  t^drant  basin,  $30;  and  one 
valve  basin,  $30— making  the  total  estimated 
cost  of  $725.  Pursuant  to  the  recommenda- 
tion, an  ordinance  ^as  passed  for  the  laying 
of  tbe  pipe^  pladng  the  hydrant  and  valve 
and  hydrant  basin,  and  on  tba  29th  OC  May 


the  petition  was  filed  In  the  comity  eoort  vi 
Oook  county  for  tbe  assessment  Tbe  super- 
intendent of  special  assessmoits  was  directed 
to  make,  and  did  mak^  the  assessment 
sesslng  the  property  of  the  objector  and  oth- 
er property,  but  not  assessing  tbe  Sontli  Chi- 
cago City  Railway  Company,  which  had  a 
double>tEack  electric  street  rsilway  along 
said  street 

It  Is  first  contended  that  ttie  erdbwnce  la 
void  becanse  the  resolution  of  the  board  of 
lodU  Improvements  did  not  contain  any  men- 
tion of  the  hydrant  and  the  l^drant  and 
valve  basins,  and  that  the  record  does  not 
Aow  a  detailed  estimate  of  the  improvement 
made  by  the  engineer,  Inclndiiv  these  itemu 
as  of  tbe  time  of  tbe  first  resolution.  If 
there  was  a  detailed  or  Itemlced  estimate  at 
the  Improvement  by  the  engineer,  and  pre- 
sented to  tbe  board  of  local  Improvements 
at  tile  time  the  Hat  resolution  was  adopted. 
It  was  llM  dtity  to  include  the  seme  In  its  rec- 
Md  of  such  feBolntl(Hi,  and  falling  to  do  so 
naden  the  ordinance  baaed  upon  tbe  reso- 
lotlon  void.  Such  was  tbe  holding  of  this 
court  in  Blckepdlke  v.  City  of  Chicago,  208 
OL  63S,  68  N.  B.  181,  which  has  been  decided 
Since  this  appeal  was  proeecnted. 

We  deem  It  unnecessary  to  note  further 
the  contentions  of  q>pellant  or  to  fartbw 
consider  tbe  case. 

Tbe  Judgment  ot  the  county  court  will  he 
reversed,  and  the  cause  remanded  for  each 
further  proceedings  as  to  law  and  Justice 
may  appertain.   Reversed  and  remanded. 


cm  UL  i6D 

DBAGONESS  HOMS  AND  HOSPITAIi 

BONTJE& 

(Snitreme  Gowt  of  UUnols.   Feb.  17,  1904.) 

milSAHCBS-INJUNCTION— FACT  OW  NVIBAMCa 
— DBTBRMINATION— DECREB-OON- 
FORMITT  TO  PRATER. 

1.  A  decree  restraining  defendant  from  eu^ 
lying  on  a  hospital  in  the  building  which  it 
now  occDples  daring  the  coatinuance  of  the  rel- 
atlve  proxtmit7  of  complainant's  said  rMtdence 
and  the  bnilding  of  defendant  heretofore  used 
as  a  hospital,  and  of  the  preeott  intenel  and 
external  constmctlon  of  defendant'e  said  boild- 
fne,  is  not  inconsiatent  with  the  prayer  of  the 
bill  that  defendant  be  restrained  and  enjoined 
from  farther  operating  and  carrying  on  said 
hospital. 

2.  A  hoapital  condncted  on  the  lot  adjoining 
that  on  which  complainant's  residence  was  con- 
structed In  such  close  proximity  that  there  was 
a  distance  of  but  30  to  35  feet  between  the  two 
baiidings,  and  so  maintained  that  the  operations 
being  conducted  In  the  hospital,  tbe  remoral 
of  deceased  patients,  and  practically  all  the 
transactions  of  the  hospital  were  In  fall  view 
from  cranpiainant's  windows,  and  so  that  tbe 
groans  and  complaints  of  the  sick  and  dying 
were  constantly  heard,  and  the  health  of  com- 
plainant and  members  of  her  family  was  seri- 
ously Impaired,  was  a  private  anlsanoe. 

8.  Where  the  facts  establish  a  nolsanee  de- 
stroying the  peace  of  the  neighborhood,  and 
injurious  to  health,  equity  will  Interfere  by 
Injtmction  without  awaiting  a  determlnatttHi  Wt 
the  questlott  o(  the  esistMoce  of  tlie  noisaDoe  In 
an  action  at  law. 

f  I.  Bee  NuisanM,  toL  IT.  Cwt  IHg.  |  ». 
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4.  Ihat  the  trustees  of  a  hospital  did  not 

itnow  that  It  was  belnK  conducted  in  a  man- 
ner offensive  to  complainant,  who  resided  next 
door,  and  that  they  would  have  minimised  the 
evil  so  far  ea  posaible  bad  ther  luiowD  of  the 
condition  of  affairs,  is  no  answer  to  a  salt  for 
an  Injunction  to  restraiu  the  maintenance  of  the 
hospital. 

Appeal  from  Appellate  Court,  Second  Dis- 
trict 

Bill  for  Injunction  by  Bmella  Bontjes 
against  the  Deaconess  Home  and  Hospital. 
From  a  Judgment  of  the  Appellate  Court  (for 
opinion,  see  101  III.  App.  484),  affirming  a 
decree  for  complainant  dtfendant  appeals. 
Affirmed. 

"Mrs.  Emella  Bontjea,  a  widow,  bought  a 
half  lot,  fifty  feet  wide  and  three  hundred 
and  twenty-three  feet  deep,  iqion  a  bluff  in  a 
resldmce  district  In  the  city  of  Feorla,  at  a 
cost  of  OTO  f5.00(^  and  In  18d4  bollt  tbweon 
a  dwdllng  taonse,  which  she  has  ever  idnce 
occupied  as  ber  hom&  She  also  built  a  barn. 
She  expended  about  918,000  In  improvements. 
Her  family  consists  of  herself,  b&e  daughter, 
her  daughter's  husband,  and  their  little  c^d. 
When  she  bought  this  tract  and  buUt  ber 
house  thereon,  the  lot  next  east,  one  hundred 
feet  wide,  had  upon  It  a  brick  house,  design- 
ed tor  and  occupied  by  a  private  family.  Its 
main  rooms  and  most  of  its  windows  faced 
west  Mrs.  Bontjes  built  her  bouse  with  the 
rooms  and  windows  mainly  on  the  east  idde. 
Thofl  the  living  apartments  and  most  of  the 
windows  of  the  two  houses  face  each  other. 
There  Is  a  space  of  thirty  or  tlilrty-flve  feet 
between  the  two  bouses,  two  or  three  feet  of 
which  is  owned  by  Mrs.  Bontjes  and  the  rest 
is  part  of  the  lot  on  which  the  brick  boose 
stands.  Next  to  the  brick  house  is  a  walk 
by  which  to  pass  between  the  front  and  rear 
of  those  premises,  and  between  that  walk 
and  Mrs.  Bontjetf  lot  line  Is  a  driveway  tar 
teams  and  carilages,  used  In  connection  with 
the  brick  house,  and  the  only  means  of  ac- 
cess to  the  brick  house  for  conveyances.  The 
front  of  each  lot  is  occupied  by  a  terraced 
slope  to  the  street,  which  is  nearly  one  hun- 
dred feet  below.  In  Octolwr,  1898,  a  corpora- 
tion was  organized  under  the  laws  of  this 
state,  named  the  'Deaconess  Home  and  Hos- 
pital of  the  Central  Illinois  Conference,*  hav- 
ing Its  office  and  principal  place  of  business 
at  Peoria.  Its  purpose  was  declared  to  be  'to 
establish  and  maintain  a  Deaconess  home 
and  hospital  In  cooperation  with  the  Meth- 
odist Episcopal  Deaconess  Society,*  and  to 
provide  for  and  carry  on  all  the  varied  re- 
ligious, educational,  humane  and  ptkilanthrop- 
ic  work  which  may.  properly  come  within  the 
province  of  such  an  organization,  In  accord- 
ance with  the  discipline  of  the  Methodist 
Kpiscopal  Church  of  the  United  States.'  In 
November,  1898,  the  society  purchased  the 
brick  residence  and  the  lot  on  which  it  stood 
for  $12,000,  and  established  there  a  Deacon- 
ess home.  In  the  spring  of  1900  it  made 
some  changes  in  the  Interior  of  the  building, 
and  on  Maj  2^  tS^tO,  It  ofmied  then  a  .boqd- 


tal  for  the  care  and  treatment  of  the  sick  and 
Injured,  ,whicb  It  has  ever  since  maintained. 
On  November  1,  1900;  Mrs.  Bontjes  filed  a. 
bill  In  the  court  below  to  enjoin  the  Deacon- 
ess  Home  from  further  carrying  on  and  op- 
erating said  home  and  hospital.  The  facts 
whlcb  she  claimed  entitled  ber  to  that  relief 
are  set  out  at  length  In  the  bllL  The  defend- 
ant answered,  admitting  some  allegations 
and  denying  others.  The  cause  was  referred 
to  a  master  to  take  and  report  proofs,  with 
bis  conclusions  of  law  and  fact  The  proofs 
were  taken  from  Janiuiry  to  May,  1901.  The 
master's  report  was  In  favor  of  complainant 
Defendant  filed  objections  thereto,  which  the 
master  overrtded.  The  report  was  filed  In 
court,  and  defendant  filed  exceptions  thweta 
The  court  did  not  act  directly  upon  these  ex- 
'Ceptlons,  but  entered  a  decree  finding  the 
fiacta  In  detail,  ending  with  the  conclusion 
that  defendant's  hospital  Is  a  private  nui- 
sance, and  ought  to  be  abated;  that  ttie  equi- 
ties are  with  the  complainant,  and  she  has 
no  adequate  runedy  at  law.  It  was  decreed 
that  defendant  be  permanently  restrained 
from  carrying  on  or  operating  a  hospital  to 
the  building  on  defendant's  said  premises 
'during  the  continuance  of  the  relative  prox- 
imity of  the  complainant's  said  residence  and 
the  building  of  defendant  heretofore  used  on 
Its  said  lot  as  a  hospital,  and  of  the  present 
internal  and  external  construction  of  defend- 
ant's said  building.*  This  Is  an  appeal  by 
defendant  f nun  said  decree 

"From  the  time  the  hospital  was  opened 
till  the  testimony  was  closed  the  hospital  had 
been  run  at  substantially  Its  full  capacity. 
During  the  first  ten  months  it  had  one  hun- 
dred and  fifty  to  one  hundred  and  sixty  pa- 
tients. The  bam  back  of  the  brick  house 
was  made  an  annex  to  title  hospital  to  in- 
crease Its  capacity.  From  complainant's  liv- 
ing rooms,  up  stairs  and  down,  the  operations 
of  the  hospital  were  often  visible  day  and 
night  What  was  said  la  the  operating  room 
during  an  operation  In  summer  time,  when 
the  windows  were  necessarily  open,  was  often 
heard  In  the  bedrooms  In  complainant's  house. 
The  inmates  of  complainant's  house,  looking 
from  Its  rooms,  saw  patients  in  the  hospital 
entirely  nude  and  others  partially  disrobed 
while  surgical  and  other  operations  were  be- 
ing performed  upon  them.  They  saw  surgical  * 
Instruments,  naked  human  Umba  held  aloft, 
and  a  fountain  syringe  used  upon  patlenta 
They  saw  the  bedding  changed  under  pa- 
tients too  Hi  to  be  removed  from  the  bed. 
They  beard  moans  and  groans,  and  patients 
crying  and  vomiting.  When  surgical  opera- 
tions took  place  at  night,  they  were  perform- 
ed under  a  bunch  of  six  electric  lights,  whlcb 
made  complainant's  rooms  opposite  light 
enough  to  read  by,  unless  the  reflection  was 
excluded  by  keeping  the  shades  down,  which 
,  was  not  practicable  in  warm  weather,  when 
ventilation  made  It  necessary  to  keep  com- 
plainant's windows  open.  Scaled  and  bloodr 
bandages  and  other  unsightly  articles  from 
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the  sickroom  were  depoaltecl  In  a  receptacle 
In  tbe  back  yard,  and  afterwards  taken  out 
*  by  a  scavenger  In  sucti'  a  way  as  to  make  tbe 
sight  offenslT&  Whenevw  a  patient  died  or 
recovered,  tbe  mattress,  quilts,  and  sheets 
and  tbe  rubber  cloth  used  on  the  patient's 
bed  were  ventilated  in  tbe  back  yard  near 
complainanfg  yard,  and  In  fnll  view.  As 
defendant's  bam  or  annex  was  only  fifty  feet 
from  tbe  hospital  proper,  the  space  for  such 
ventilation  was  limited.  This  airing  of  bed- 
ding was  of  dally  occurrence.  Tbe  odor  of 
iodoform  and  other  drugs  from  the  hospi- 
tal pervaded  complainant's  bouse,  pasfilDg 
through  tlie  open  windows  in  tbe  summer 
time  and  through  tbe  cold-alt  duct  In  the  win- 
ter; this  effect  being  afterwards  obviated  for 
the  winter  by  taking  in  tbe  cold  air  for  tbe 
furnace  from  a  different  side  of  tbe  house* 
Ambulances  conveying  sick  patients  or  per- 
sons injured  in  accidents  came  In  over  tbe 
driveway  at  all  boars  of  the  day  and  night, 
passing  close  to  complainant's  living  rooms 
and  bedrooms.  Physicians  were  dally  driv- 
ing in  over  tbat  driveway,  bitching  their 
horses  there,  and  frequently  driving  away 
late  at  night  or  In  tbe  early  hours  of  the 
morning,  after  attending  patients  and  per^ 
forming  surgical  operations.  If  It  was  warm 
weather,  complainant's  windows  were  neces- 
sarily open,  and  also  the  hospital  windows, 
and  tbe  sounds  connected  with  the  receipt 
and  handling  of  persons  seriously  hurt  or 
very  111,  both  outside  and  also  inside  the  hos- 
pital, would  very  often  be  heard  In  complain- 
ant's bouse.  From  time  to  time  coffins  were 
brought  to  the  hospital,  and  afterwards  re- 
moved with  dead  bodies  In  tbem.  This  was 
generally  done  at  night.  In  which  case  com- 
plainant and  her  family  were  usually  awak- 
ened by  tbe  noises  and  aware  of  the  cause. 
It  has,  however,  been  done  several '  times 
during  tbe  mealtime,  and  tbe  ambolance 
would  be  but  a  few  feet  from  complainant's 
dining  room.  Sometimes  the  dead  patient 
was  not  removed  In  a  coffin,  but  on  a  Utter, 
tbe  form  showing  through  a  cloth  laid  over 
tbe  body.  Patients  who  had  sufficiently  re- 
covered to  take  exercise  were  caused  to  walk 
back  and  forth  between  tbe  bouses,  attended 
and  supported  by  a  nurse.  In  such  cases 
tometlmes  the  patient  was  wrapped  in  a 
olanket  or  the  head  was  bandaged.  In  very 
warm  weather  patients  were  brought  out 
and  placed  on  tbe  front  poreh  or  In  the  front 
yard,  and  placed  in  easy  chairs  and  tiam- 
mocks;  The  nurses  fanned  the  patients,  and 
administered  medicines  to  tbem,  and  took 
their  temperature,  in  tbe  front  yard.  Wo- 
men about  to  be  confined,  and  who  bad  come 
to  tbe  hospital  for  confinement,  sat  upon  the 
front  porch  in  hot  weather,  clad  In  loose  gar- 
ments. These  uses  by  defendant  of  Its  front 
yard  and  porch  precluded  complainant  and 
her  family  from  using  her  adjoining  frent 
yard  and  porch,  and  especially  were  th^  de- 
barred from  entertaining  their  guests  and 
callen  upoa  ber  firont  yard  and  pordi.  We 


have  not  stated  all  the  frfCenrtva  details  glTen 
In  complainant's  proof,  but  on!/  an  outline 
thereof.  Defendant's  proof  did  not  overcome 
tbe  case  thus  made.  Two  persons  who  have 
at  different  times  acted  as  superintendent  of 
the  hospital  testified  they  viere  unable  to  see 
how  some  of  those  tilings  could  have  occur- 
red, and  tbat  some  others  must  have  arlaen 
-  from  disobedience  of  rules  by  attendaots,  and 
offlcere  of  defendant  expressed  th^  desire  to 
do  what  they  reasonably  could  to  avoid  giv- 
ing offense,  but  no  substantial  attempt  was 
made  to  deny  tbe  main  specific  facts  detailed 
in  complainant's  proof.  The  events  and  In- 
cidents we  have  referred  to  greatly  disturbed 
the  comfort  and  nerves  and  Bleep  of  tbe  In- 
mates of  complainant's  borne,  and  she  and 
ber  family  were  gteatly  annoyed  and  dis- 
tressed In  mind.  Complainant  was  deprived 
of  the  ordinary  uae  and  enjoyment  4^  her 
property.  In  the  main  these  irigbts  and 
sounds  and  smells  wore  not  abnormal,  bnt 
were  the  usual  and  necessary  accompani- 
ments of  a  busy  hospital,  conducted  witb  a 
view  to  the  proper  treatment  of  persons  who 
are  In  great  pain  and  distress." 

Tbe  foregoing  statement  of  tbe  facta  of 
this  case  appears  In  the  opinion  of  the  Ap- 
pellate Court  herein,  and  such  statement  baa 
been  adopted  by  us.  It  further  appears  tiUit 
typhoid  fever  and  erysipelas  were  treated 
at  this  hospital,  and  the  medical  evidence 
was  to  tbe  effect  that  these  diseases  were 
contagions,  and  might  be  contracted  In  the 
Bontjes  residence  when  tbe  windows  of  tbe 
hospital  were  open  and  tbe  wind  was  blow- 
ing from  tbat  direction.  It  further  appears 
that  both  appellee  and  her  daughter  w«e 
made  sick  and  nervous  by  tbe  slgbts,  aoniidi^ 
odors,  and  influences  to  which  tbey  were 
subjected  by  this  institution;  that  neither 
was  able  to  regain  her  health  at  home,  bnt 
both  were  obliged  to  go  elsewhere  tor  mt- 
era!  weeks  to  recover.  The  Appellate  Court 
affirmed  the  decree  rendered  on  the  dnmlt; 
and  tbe  case  comes  to  fitls  court  by  8  far- 
ther appeal. 

Sheen  &  MUler  and  Window  Bvana,  for 
appellant   James  A.  Cameron,  for  appellee. 

SCOTT,  J.  (after  stating  the  facts).  Tbe 
first  assignment  of  error  to  which  our  atten- 
tion Is  called  Is  tbat  tbe  relief  granted  does 
not  correspond  with  the  relief  prayed  in  the 
bill.  The  prayer  Is  that  the  defendant  be 
"restrained  and  enjoined  from  further  op- 
erating and  carrying  on  said  home  and  hos- 
pital." By  the  decree  it  Is  permanently  re- 
strained from  carrying  on  and  operating  a 
ho&pltal  In  tbe  building  which  it  now  oc- 
cupies "during  the  continuance  of  the  relative 
proximity  of  the  complainant's  said  residence 
and  the  building  of  the  defendant  heretofon 
used  *  *  *  as  a  hospital,  and  of  Am 
present  Intemal  and  external  conatracdon  of 
the  defendant's  said  balldlng.*'  The  rdltf 
granted  Is  not  as  extensive  as  that  prayed, 
but  ia  not  Inconslatent  therewlUi,  and  tliat 
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granted  Is  within  the  prayer  of  the  bill,  and 
the  decree  la  therefore  sustained  by  the  bUl. 

It  Is  then  urged  that,  as  the  hospital  Is 
not  a  nuisance  per  se,  Its  operation  cannot 
be  enjoined  until  there  has  first  been  a  de- 
termination by  the  verdict  of  a  Jury  in  an 
action  at  law  that  it  Is  a  nuisance.  From 
the  evidence  in  this  case  It  is  clear  and  cer* 
tain  that  the  hospital  conducted  by  appellant 
Is  a  privote  nuisance.  It  not  only  destroys 
the  peace,  quiet,  and  comfort  of  those  living 
Id  the  residence  of  appellee,  but  likewise  seri- 
ously and  Injuriously  affects  their  health,  and 
occasions  Irreparable  Injury,  within  the  mean- 
ing of  the  law.  Undw  these  drcumstances 
equity  will  Int^ere  by  injunction,  without 
waiting  for  a  determination  of  the  question 
of  the  existence  of  the  nuisance  In  an  action 
at  law.  Wable  v,  Relnbach,  76  III.  322; 
Dlerks  v.  Commissioners  of  Highways,  142 
lU.  107,  31  N.  E.  496.  If  there  la  such  con- 
trariety of  evidence  that  there  remains  a  sub* 
stautlal  doubt  whether  a  nuisance  exists, 
the  question  should  first  be  determined  in  a 
suit  at  law.  Oswald  v.  Wolf,  129  111.  200, 
21  N.  B.  839.  In  this  case,  however,  there 
la  no  evidence  which  tends  to  Show  that  a 
nuisance  does  not  exist  The  most  that  can 
be  said  for  the  evidence  offered  by  appellant 
is  that  It  indicates  that  the  wrong  la  not  of 
BO  serious  a  character  as  complainant  char- 
ges, and  that  It  may  be  lessened  somewhat 
by  certain  precautions  which  appellant  Is 
wQllng  to  use  hereafter.  The  proposed  meas- 
ures would  not  result  In  an  entir6  removal  of 
the  nuisance.  It  is  said  that  a  screen  may 
be  erected  between  the  two  properties,  and 
that  the  windows  of  the  hospital  may  be 
kept  closed  and  the  curtains  drawn  on  the 
side  next  the  property  of  appellee.  It  Is 
manifest  that  lu  the  summer  time  the  win- 
dows must  be  opened  and  the  curtains  drawn 
Bride  in  both  buildings  for  ventilation,  and 
it  Is  equally  apparent  that  the  screen  would 
not  prevent  the  cries  of  the  suffering,  the 
moans  of  the  dying,  and  other  offensive  noises 
b^ng  heard  In  the  home  of  the  appellee;  nor 
would  such  an  obstruction  entirely  prevent 
the  transmission  of  the  smell  of  iodoform, 
ether,  and  other  offensive  substances;  nor 
would  the  annoyance  resulting  from  the  fre- 
quent visits  of  the  hearse  and  the  ambulance 
to  the  hospital  be  materially  lessened  by 
the  proposed  precautions.  The  work  in 
which  appellant  Is  engaged  Is  philanthropy 
of  the  highest  order,  but  the  law  will  not 
permit  It  to  be  conducted  In  such  a  manner 
that  It  becomes  an  Intolerable  nuisance  to 
those  who  are  In  no  wise  responsible  for  its 
location  and  operation. 

The  statement  is  made  that  appellee  had 
the  power  In  her  own  hands,  by  mere  re- 
quest to  those  who  were  operating  the  hos- 
pltal.  to  prevent  the  Injury  complained  of; 
and  It  Is  Insisted  that  she  failed  to  speak 
when  fairness  and  good  conscience  required 
her  to  make  her  objections  known  to  the 
liospitvl  authorities  and  that  she  Is  therefore 


stopped  to  now  seek  the  aid  of  a  court  of 
equity.  Without  stopping  to  consider  at  all 
this  proposition  of  law,  it -Is  sufflclent  to  say 
that  the  argument  Is  based  upon  a  mlsappre* 
heoslon  of  the  evidence.  Prior  to  the  estab- 
lishment of  the  hospital,  appellee  objected  to 
Its  location  in  the  building  in  question,  She 
made  these  objections  known  to  persons  who 
were  raising  money  by  snbscrlptloa  to  set 
the  hospital  on  its  feet,  and  offered  a  dona- 
tion If  it  was  located  elsewhere.  From  the 
testimony  of  Mr.  Walter  Wyatt,  secretary  of 
the  board  of  trustees  of  appellant.  It  appears 
that  complaint  was  made  to  blm  by  Cam- 
eron, the  attorney  for  appellee,  prior  to  the 
beginning  of  this  suit,  of  the  manner  In 
which  the  institution  was  conducted.  Wyatt, 
In  snbstonce,  Invited  this  UtlgatloD  by  stating 
to  the  attorney  that  he  saw  no  way  out  of 
the  matter  except  to  bring  suit  Wyatt 
however,  reported  the  complaint  to  the  trus- 
tees, who  took  no  action  except  to  direct  the 
superintendent  to  conduct  the  hospital  In 
axioti  a  manner  that  there  would  be  no  com- 
plaint from  any  one.  This  direction  bore  no 
practical  fruit  The  trustees  testified  that 
they  did  not  know  that  the  boqtltal  was  be- 
ing conducted  In  a  manner  so  offensive  to 
those  in  the  home  of  appellee;  that,  had  they 
known  of  the  condition  of  affairs,  they  would 
have  minimised  the  evn  as  far  as*  possible. 
This  is  no  answer  to  the  complaint  They 
were  responsible  for  the  management  of  the 
Institution,  and  It  was  their  duty  to  see  that 
It  was  conducted  tn  such  a  manner  that  the 
lawful  rights  of  others  were  not  Infringed, 
From  the  evidence  before  us,  this  difficulty 
seems  to  come  about  fi-om  the  fact  that  the 
grounds  occupied  by  appellant  are  wholly 
Inadequate  in  extent  for  the  operation  of  a 
hospitfll  of  the  character  there  conducted. 

The  Judgment  of  the  Appellate  Court  will 
be  affirmed.  Judgment  affirmed. 

(207  111.  88) 

ILLINOIS  GENT.  R.  00.  v.  HATTER. 
(Supreme  Court  of  Illtnofs.   Fehw  17,  1004.) 

TRBSPASS—DBCLARATION— FORM  OP  ACTION— 
JURISDICTION  OP  APPEAL— ADVERSE  POSSES- 
SION'—EVIDENCE  —  SUFFICIBNCT  —  INSTRUC- 
TIONS—ERROR— T  A  CKI  NO  POSSESSION. 

1.  Where  the  declaration  follows  the  common- 
law  pleading  as  for  an  action  of  trespass  gaare 
clausum  fregit  except  that  instead  of  averring 
in  so  many  words  that  the  plaintiff  was  the 
owner  of  the  premises  it  Is  alleged  that  she  and 
her  grantor  have  been  in  adverse  possesdoo 
thereof  for  more  than  20  year%  the  action  Is 
for  a  trespasii  guare  dausum  fregit  and  not  vi 
et  armls,  though  the  trespass  complained  of  was 
an  eutry  on  the  premises  against  the  protest  of 
the  plaintiff  during  which  a  fence  was  removed, 
a  tree  cut  down,  and  another  fence  erected. 

2,  Where,  in  an  action  of  trespass  quare  rlau- 
snm  froifit  the  defease  of  liberum  tenemeotnm 
Is  interposed,  to  which  a  replication  conelsdlnic 
to  the  country  Is  filed,  the  qnestlon  arises  as  to 
who  Is  the  owner  of  the  freehold  on  which  the 
trespass  Is  alleged  to  have  been  committed,  so 
as  to  give  the  supreme  and  not  the  appellate 
comtjuiisdictfon  of  the  BppeaL 

8.  Where  the  evidence  in  an  action  of  tree* 
pass  quare  dausum  fregit  In  which  the  idaln- 
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tiff  claimed  title  by  advene  possesrios,  Bbowa 
Bothing  more  than  posaessioD,  ft  is  InaiifficieDt 
to  austain  a  verdict  for  plaintiff  finding  that  her 
poBseBsioQ  was  adverse  to  defendontog  and  un- 
der a  claim  of  right. 

4.  In  an  action  of  treapasa  Qua  re  dansnm 
fregit,  where  plaintiff  claimed  title  br  adverse 
possession,  and  the  defendant  files  a  plea  of 
liberum  teaementum,  which  the  evidence  tended 
to  support,  a  charge  under  which  the  jury  were 
permitted  to  award  damagres  for  the  acts  of 
defendant  in  going  on  the  land  in  controversy  is 
erroneous,  in  the  absence  of  proof  of  20  years' 
adverse  possession  by  plaintiEF. 

5.  Where  title  by  adverse  possession  is  claim- 
ed to  have  been  secured  through  plaintiff's  poa- 
aeaslon  and  that  of  her  two  immediate  predeces- 
KHra  In  title,  plaintiff  cannot  tack  her  possession 
to  that  of  her  predecessors  in  title,  unless  the 
conveyances  to  plaintiff  and  to  plaintiff's  gran- 
tor are  by  deed,  or  possession  is  delivered  by 
each  grantor  to  his  grantee. 

B.  Though  actual  possession  by  the  grantor's 
tenant  of  land  conveyed  does  not  deprive  the 
grantor  of  the  power  to  deliver  possession  to 
the  gmntee,  it  is  a  circumstance  which  may 
be  considered  \3j  the  jury  in  determining  wheth- 
«r  ponessioD  was  delivered. 

Appeal  from  drcuit  Conrt,  Jo  Daviesa 
County;  B.  8.  Farrand,  Judge. 

Action  by  Ellen  V.  Hatter  agftlnst  the  Il- 
linois C«itral  Railroad  Oompany.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Heveraed. 

This  Is-an  action  of  trespass  quare  clausum 
fregit,  brought  by  appellee  against  appellant 
In  the  circuit  court  of  Jo  Daviess  county  to 
the  February  term,  1902,  of  that  court  The 
declaration  consisted  of  one  count,  alleging 
title  by  adverse  possession  to  a  strip  of  land 
adjoining  appellant's  depot  platform  In  the 
city  of  Galena,  and  charging  appellant  wltb 
tearing  down  a  fence  and  cliopplng  down  a 
large  shade  tree  on  such  strip,  throwing  both 
on  adjoining  land  of  appellee,  and  erecting 
on  the  strip  a  tight  board  fence,  without  per- 
mission from  appellee.  Appellant  filed  a 
plea  of  not  guilty  and  a  plea  of  liberum  tene- 
mentum.  The  cause  was  tried  before  a  Jury, 
and  a  verdict  of  $650  rendered.  Appellee  re- 
mitted $350  of  this  amount,  and,  after  over- 
ruling motions  for  a  new  trial  and  In  arrest 
of  judgment,  the  court  entered  Judgment  for 
$300  In  favor  of  appellee.  The  appeal  la  di- 
rectly from  that  Judgment  to  this  court 

Ellen  V.  Hatter,  the  appellee,  lives  in  Ga- 
lebe,  Illinois,  Immediately  adjoining  the  Il- 
linois Central  Depot.  The  depot  is  located 
on  a  lot  north  of  the  building  occupied  by 
Mrs.  Hatter.  West  of  this  depot  and  of  the 
property  of  appellee,  and  extending  the  en- 
tire distance  along  the  west  end  of  appellee's 
property,  is  a  platform  belonging  to  the  rail- 
road company.  Between  the  property  of  ap- 
pellee and  the  platform,  and  south  of  app^ 
lee's  house,  there  was,  prior  to  the  trespass 
complained  of,  a  picket  fence,  which  Inclosed 
api>ellee'8  property  on  the  west  side  south 
of  her  house.  This  fence  was  about  6.2  feet 
east  of  the  outer  edge  of  the  platform  at  its 
south  end  and  6.8  feet  at  the  north  end. 
East  of  this  fence,  and  within  the  right  of 
way,  was  an  elm  tre^  which  shaded  the 


porch  of  appellee.  Abont  December  9,  1901. 
the  servants  of  appellant,  without  permis- 
sion from  appellee,  and  against  her  protests, 
removed  this  fence,  cut  dovro  the  elm  tree, 
and  erected  a  board  fence,  the  south  end  of 
which  is  about  12  feet  from  the  platform 
and  the  north  end  14  feet,  and  Just  within 
the  line  of  the  right  of  way  as  conveyed  by 
Mrs.  Wight  Appellant  on  March  1^  ISM, 
obtained  a  deed  from  Lucy  N.  Wight,  con- 
veying to  it  with  other  property,  this  strip 
of  land,  which  was  part  jof  its  right  of  way, 
and  appellant  claims  that  It  was  exerdsing 
its  right  In  doing  the  acts  complained  of. 
Appellee  purchased  the  property  occupied  by 
her  from  M.  L.  Johnson  in  1896.  Johnson 
had  obtained  a  deed  for  the  same  property 
from  Lucy  N.  Wight  in  1894.  Both  of  these 
latter  deeds  conveyed  only  proper^  east  of 
the  right  of  way  of  the  railroad.  About  1854 
a  railing  was  placed  along  the  east  side  of 
the  platform  by  the  railroad  company,  and 
In  1866  or  1867  the  fence  on  the  south  side  of 
appellee's  property  and  the  fence  immediate- 
ly south  of  her  house  were  each  continued 
west  until  they  connected  with  this  railing; 
so  that  the  railing  constituted  the  west  In- 
closnre  for  the  property.  This  railing  was 
removed  at  some  later  period— Just  when  does 
not  appear  from  the  record.  Some  time 
about  the  year  1880,  and  probably  previous 
thereto.  Johnson,  wbo  was  in  diarge  of  Mrs. 
Wight's  business,  and  who  was  her  agent 
erected  a  fence  about  five  feet  east  from 
the  platform,  and  almost  parallel  therewith, 
as  he  testified,  so  that  persons  on  the  plat- 
form could  not  sit  on  the  fence  and  whittle 
It  He  further  testified  that  the  Improve- 
ments and  possession  of  the  strip  In  dispute 
were  continuous  for  35  years  that  lie  re- 
membered of,  and  that  no  other  person  exer- 
cised any  ownership  over  it  during  that  peri- 
od. Other  testimony  shows  that  there  was 
a  low  place  near  the  platform,  partly  on  this 
strip,  but  principally  on  the  adjoining  land, 
and  that  appellee,  Johnson,  and  Mrs.  Wight 
had  caused  earth  to  be  hauled  and  used  In 
filling  the  low  place  almost  to  the  fence, 
which  was  removed  by  appellant  and  that 
the  agent  for  the  company  saw  this  work  be- 
ing done,  and  made  no  objection,  and  that  ap- 
pellant had  nse  this  hole  as  a  dumping  place 
for  cinders.  It  also  appeared  that  appellee 
had  cultivated  the  tract  of  land  In  dispute 
during  the  last  few  years,  and  had  ralaed 
vegetables  thereon. 

W.  J.  Knight  anA  W.  T.  Hodson  (J.  BC. 
Dl(AdnBon,  of  coDnsel),  for  appdlaot.  Bheeam 
ft  Sbeean,  for  appellee. 

SCOTT,  J,  (after  stating  the  facts).  It  is 
suggested  by  appellee  that  this  appeal  should 
have  been  taken  to  the  Appellate  Court  and 
It  is  said  that  the  suit  Is  for  an  Injury  to 
the  possession;  that  It  is  a  possessory  action, 
brought  for  a  trespass  vl  et  armts;  and  It  Is 
argued  that  having  been  In  poesessioi^  the 
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^■Intig  l»  entitled  to  recover  for  the  injury 
to  tbe  possession,  OTen  tboogh  the  defmdant 
was  tbe  owner  of  the  freehold  and  entitled 
to  tbe  possession;  and  appellee  asserts  that 
this  Is  an  action  of  trespass  vl  et  armls,  not 
of  trespass  quare  clausnm  freglt.  Tbe  latter 
Is  the  technical  Dame  of  that  form  of  tres* 
pass  t1  et  armls  which  1b  brought  for  Tlolent 
or  forcible  injury  to  real  property.  21  Bncy. 
of  PI.  &  Pr.  p.  786.  The  pleader  in  this  In- 
stance seans  to  hare  followed  tbe  form  giv- 
en by  Puterbaugb'B  Common  Lew  Pleading 
and  Practice  at  page  677  (8d  Ed.),  for  a  dec- 
laration In  trespass  quare  clansum  fregit, 
except  tbat,  Instead  of  averring,  In  so  many 
words,  that  the  plaintiff  is  tbe  owner  of  the 
premises,  It  is  alleged  tbat  she  and  her  gran- 
tor have  been  In  the  adverse  possession  there- 
of for  more  than  20  years,  from  which  it 
wonid  appear  that  the  claims  of  all  otter  per- 
sons thereto  had  been  barred.  It  is  evident 
ttiat  the  action  Is  for  trespass  quare  clausnm. 

The  defendant  Interposed  the  general  issue 
and  a  special  plea^llberum  tenementum.  To 
the  latter  plaintiff  filed  a  replication  eonclnd- 
iQg  to  the  country.  This  special  plea  pre- 
sented a  perfect  defense  to  the  action,  and 
the  appeal  was  properly  taken  from  tho  cir- 
enlt  court  to  this  court;  one  question  in  the 
case  being,  who  Is  tbe  owner  of  tbe  free- 
hold to  whicb'tbe  trespass  Is  alleged  to  have 
been  committed?  Piper  v.  Connelly,  108  lU. 
646.  On  this  phase  of  the  litigation  appellee 
places  great  reliance  on  the  case  of  Illnols 
*  St  Louis  Railroad  &  Coal  Co.  v.  Cobb,  68 
HL  53.  In  that  case  tbe  only  plea  was  the 
general  issue,  and  the  court  there  calls  at- 
tention to  tbe  fact  that  "the  defendant  did 
not  seek  to  show  any  proper  title  to  the  prem- 
ises." On  March  13,  1854,  Lucy  N.  Wight, 
then  the  owner  of  lots  2  and  3  In  block  S, 
In  tbe  city  of  Galena,  conveyed  to  appellant 
a  right  of  way  through  these  lots.  This  right 
of  way  nuts  in  a  northerly  and  southerly 
direction.  The  passenger  depot  of  appellant 
is  on  tbe  lot  next  north,  and  the  passenger 
platform,  built  some  time  about  1854,  ex- 
tends flontb  on  the  east  side  of  the  railroad 
tracks  entirely  across  lots  2  and  8.  Tbe  east 
edge  of  this  platform,  where  It  crossed  lots 
2  and  3,  was  about  14  feet  Inside  the  east 
line  of  tbe  right  of  wa^.  A  ratling  was 
bnilt  by  tbe  company  along  tbe  east  edge  of 
this  platform  from  about  the  middle  of  lot 
2  south  to  a  point  near  the  south  line  of  lot 
Z,  for  the  apparent  purpose  of  preventing 
passengers  or  others  upon  tbe  platform  step- 
ping or  falling  off  the  east  edge  of  tbe  plat- 
form, there  being  a  descent  of  about  two 
feet  there  to  the  ground.  About  1866  Mrs. 
Wight,  being  still  the  owner  of  that  portion 
of,  lots  2  and  3  lying  east  of  the  right  of 
way,  fenced  the  same.  She  did  not,  how- 
ever, put  a  fence  along  the  line  of  the  right 
of  way  on  tbe  east  side  of  the  platform,  but. 
Instead,  Joined  her  fences  to  the  ends  of 
tbe  guard  rail  above  mentioned,  thus  Includ- 
ing In  her  Inclosnre  tbe  atrip  14  feet  In  width, 
fl9N.B.-4S 


and  extending  from  the  place  when  her 
fence  Joined  the  guard  rail  on  the  norUi  to 
the  place  where  her  fence  Joined  It  on  the 
south.  She  made  no  further  conteyance  af- 
fecting her  title  to  lots  2  and  3  until  July 
13,  1884,  when  she  conveyed  h^  title  therein 
to  Madison  L.  Johnson,  her  grandson.  Prior 
to  this  last-mentioned  conveyance  Jolmson 
had  been  acting  as  her  agent,  and  In  1880  he 
constructed  a  fence  about  five  feet  east  of 
tbe  guard  rail,  and  practically  parallel  there- 
with, which  left  an  unlnclosed  strip  of  that 
width  between  the  platform  and  the  new 
fence,  and  this  fence  remained  on  that  line 
until  the  Ume  of  the  ocurrences  which  oc> 
easloned  this  salt  At  the  time  Mrs.  WIghf  c 
fences  were  Joined  to  the  guard  rail  there 
was  a  hole  or  depression  several  feet  in 
d^th,  beginning  about  five  feet  east  of  the 
platform,  and  extending  further  east  This 
depression  was  circular  In  form,  and  its  ex- 
tent is  oncotaln  from  the  evidence;  the  tes- 
timony of  one  witness  fixing  its  diameter  at 
about  15  f«et  and  that  of  another  at  about 
40  feet  In  any  event.  Its  greater  extent 
was  east  of  tbe  right  of  way.  This  was  so 
low  that  It  frequently  contained  stagnant 
water.  The  health  officers  complained  about 
it  Birs.  Wight,  through  her  agent,  caused 
earth  to  be  put  In  It  and  the  defendant 
made  It  a  dumidng  place  for  cinders. 

Appellee,  on  the  trial,  sought  to  show  a 
title  by  adverse  possession  to  this  strip  in 
herself  by  tacking  the  posasssion  of  Mrs. 
Wlgh^  Madison  U  Johnson,  and  herself. 
We  are  of  the  opinion  that  tbe  testlmoDy 
fails  to  show  tiie  possession  of  Mrs.  Wight 
to  taETe  been  under  a  claim  or  color  of  title. 
At  tbe  Ume  she  fenced  up  to  the  guard  rail 
she  bad  bat  recently  conveyed  the  right  of 
way  to  tbe  company,  and  It  Is  probable  that 
she  Joined  her  fences  to  tbe  guard  rail  as  a 
matta  of  c<niTenIence,  and  because  of  tbe  In- 
convenience of  fencing  through  tbe  hole  on 
tbe  line  of  the  right  of  way.  It  does  not 
seem  that  she  would  at  that  time  set  up  a 
didm  of  ownership  to  this  strip  of  gronnd, 
which  she  must  have  known  she  herself  had 
deeded  to  the  appellant  Her  acts,  or  those 
of  her  agents.  In  causing  the  depression  to 
be  filled,  are  without  significance.  Thegreat- 
er  amount  of  the  filling  was  done  on  her 
side  of  the  right  of  way  line.  The  company 
assisted  In  the  filling  by  throwing  cinders 
there.  The  fact  that  she  may  have  done 
more  than  her  proportion  of  this  work,  if 
that  be  the  fad;  does  not  warrant  tbe  con- 
clusion that  she  was  claiming  the  strip  of 
land  then  belonging  to  the  appellant  It 
does  not  appear  that  she  had  any  knowledge 
of  the  building  of  the  fence.  In  1880,  by 
Madison  L.  Johnson,  at  all.  He  flays  he 
built  it  where  be  did  without  regard  to 
where'  the  line  was,  because  the  guard  rail 
was  constantly  being  broken  down,  and  he 
wanted  the  fence  back  from  the  platform, 
where  persons  upon  tbe  platform  would  not 
be  apt  to  destnv  It.  Sbnept  for  these  acts 
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of  tbe  iffoita  and  tmpUtytu  of  Mn.  Wlgh^ 
tbe  record  oontalna  no  vrldenoe  In  reference 
to  wbat  slie  dalmed  tbeut  the  ownership  of 
Oila  strip  excajft  that  of  Madison  U  JfAnson, 
who,  in  response  to  leadlns  Intwrogatorles 
prtHKranded  by  oonnsd  for  appellee,  testified 
on  her  bebaU  as  Collowa:  "Q.  Did  Urs.  Wight 
claim  np  to  the  platfonn?  A.  Weil,  I  don't 
know  as  she  ever  got  out.  Q.W^7onacted 
tot  her?  A.  Tes,  I  assumed  we  claimed  it; 
yea^  sir."  It  is  apparent  that  Johnaon  did  not 
know  what  his  grandmother  -claimed,  ms 
assumption  that  ahe  claimed  title  would  luit 
constltate  a  clabn  of  title  br  her,  and  the 
testimony  does  not  show  that  he  was  her 
agent  for  the  purpose  of  determining  wheth- 
er she  owned  this  str^  or  for  the  purpose  tit 
making  any  claim  In  reference  thereto. 
Johnson's  testimony,  in  oonnectloa  with  the 
evidence  of  possession  and  flUing  tin  de- 
pressfcm  ia  all  the  proof  In  the  record  from 
which  any  argument  that  Mrs.  Wight  claim, 
ed  to  own  this  strip  can  be  deduced.  It  is 
not  Kofficlmt  to  sustain  a  Terdlct  finding  that 
ba  poBsesslon  wu  adverse  to  appellant  and 
undOT  a  claim  at  right.  At  most;  it  showa 
nothing  more  than  posses^n.  Ilils  la  not 
enough.  The  evidence  must  go  further,  and 
show  that  tbe  possession  was  (1)  hostile  ox 
adverse;  actual;  (S)  vWble^  notortona, 
and  exclusive;  <4)  contmuous;  and  (tf)  un- 
der a  claim  of  ownership.  Ztmglb]  v.  Cal- 
umet Dock  Co.,  157  m.  490^  42  N.  B.  431. 
There  is  no  evidence  In  this  record  showing 
that  the  possession  ot  Mra.  Wight  satined 
the  fifth  element,  and,  as  20  years  bad  not 
elapsed  subsequent  to  the  execution  of  her 
deed  to  Johnson,  t^ere  was  no  evidrace  up- 
on which  tbe  Jury  could  rightfully  find  the 
title  to  this  strip  to  be  in  appellee.  Conse- 
quently there  was  no  evidence  upon  which 
to  base  tbe  fourth  and  fifth  Instructions  giv- 
en on  the  part  of  appellee,  wM<A  submitted 
to  the  Jury  tbe  question  whether  she  had 
title  by  20  years'  adverae  possession  to  this 
14-foot  strip. 

Under  the  issues  In  this  cas^  and  in  the 
abseic^  of  proof  of  20  years'  adverse  pos- 
session, the  second  Instruction  given  on  ap- 
pellee's part  is  also  erroneous  In  so  far  as  It 
permits  tbe  Jury  to  award  damages  for  tbe 
acto  of  the  defendant  In  going  upon  tills 
strip  of  land  and  doing  the  things  it  did  up- 
on that  strip. 

I^Is  record  presents  no  defense  whatever 
to  tbe  act  of  tbe  railroad  company  In  throw- 
ing the  old  fence  and  tbe  shade  tree  on  the 
land  of  Mrs.  Hatter  lying  east  of  the  bound- 
ary of  tbe  right  of  way,  but  there  Is  no  meth- 
od by  which  this  court  can  separate  the  dam- 
ages allowed  by  the  Jury  for  that  trespass, 
If  any,'  from  those  which  they  have  appar- 
ently allowed  for  a  trespass  to  the  14-fo6t 
strip. 

As  the  case  must  be  submitted  to  another 
Jury,  we  have  examined  the  Instructions  re- 
fused which  were  offered  by  appellant  We 
think,  BO  far  aa  th«7  stated  correct  prlndj^ 


of  law,  the  subjectmattor  thereof  was  fully 
covered  by  instmctioBa  giveOt  except  those 
stating  the  docMne  of  tacking  possession. 
Appelant  waa  entitled  to  have  the  Jury  in^ 
stmcted  that,  if  the  14-foot  strip  in  ques- 
tion was  not  oonveyed  by  deed  to  Johnson 
and  by  deed  from  him  to  Mrs.  Hatto;  then 
the  possession  of  Johnaon  and  tlw  posseeslon 
ot  Mrs.  Wight  could  not  be  tocked  upon  tbe 
possession  of  Mrs.  Hatter,  unless  Mrs.  Wight 
ddlvered  to  Johnson  and  Johnaon  d^vtted 
to  Mra.  .Hatter  the  possession  of  this  stzip 
of  land;  but  the  InstmctionB  which  em- 
bodied this  proposltlou  also  submitted  to  the 
Jury  the  question  whether,  at  the  time  of 
the  delivery  of  the  deeds,  respectively,  the 
strip  was  actually  in  the  posswsstmi  of  a  t»> 
ant  of  the  grantor.  We  think  this  mlaleadr 
tog.  The  Jury  was  to  eonclude  tba»- 
from  that,  if  the  actual  possesBlon  wum  In 
the  tenant,  there  could  be  no  delivery  of  the 
possession  by  the  grantor  to  the  grantee. 
This  Is  not  the  law.  The  fact  that  tin  ac- 
tual possession  was  In  tbe  tenant  waa  mem- 
ly  a  dxcnmstanee  to  be  considered  1^  tiie 
Jni7  with  the  other  evidence  In  det«iiilnli« 
whether  or  not  the  possession  waa  dellVOTed. 

Com^tot  la  also  made  that  tbe  oooxt  al- 
lowed counsel  for  appellee,  in  his  dosing 
argnment,  to  make  prejudicial  and  In^pn^er 
remarks  to  the  Jury.  We  are  dl^oeed  to 
think  that  some  of  the  language  pointed  out 
should  not  have  been  used,  but,  aa  It  will 
probably  not  be  repeated  on  another  trial, 
further  discussion  tiwreof  would  be  pn^t- 
less. 

War  emn-  In  giving  the  second,  fourth,  and 
fifth  Instructions  given  on  the  part  <tf  tbe 
plaintiff  b^w  the  Judgment  is  rereraed.. 
and  the  cause  is  remanded  to  ttw  drenlt 
court  for  further  proceedings  in  accordance 
with  the  views  hweto  expressed. 

Reversed  and  remanded. 


<2I>7  111.  636) 

DICK  T.  ZIMMBBMAN. 

(Supreme  Conrt  of  lUinois.   Feb.  17.  1904.) 

ACCOUNT  STATED—WITNBSSES-GROSS-BXAMI- 
NATION-^ARHLBSS  BRROB— SVIDBNCE 
-i.BTTKRS-C0PIB18-APPBAL. 

1.  In  an  action  on  account  stated,  plaintiff 
having  teatifled  to  interriewt  resalting.  as  be 
claimed,  in  an  agreiement  as  to  the  amonnt  doe, 
and  to  having  written  certain  letters  to  defend- 
ant, it  was  proper  to  confine  cross-examlnatloB 
to  the  same  matterB,  and  not  allow  qaestioM 
at  to  the  correctneBs  of  certain  Items. 

2.  The  remark  by  the  court  that  "there  ii 
nothing  to  croas-ezamine  him  about  except 
these  interviews  and  letters"  was  not  preji^- 
dal  to  defendant,  in  view  of  subsequent  per- 
mission to  him  to  offer  evidence  showing  the 
condition  of  the  accounts  of  the  parties,  on  Us 
theory  of  tbe  case. 

3.  Where  the  receipt  of  a  letter  written  by 

ElaintifZ  to  defendant  was  acknowledged  by  a 
itter  written  b;  defendant,  a  copy  of  plaintiff*! 
letter  was  properly  admitted  In  evidence. 

4.  Bridence  that  a  letter  written  by  plahitifl 
to  defendant  waa  woperly  addressed  and  mailed 
by  plaintiff  raised  a  presumptioo  that  it  was 
received  by  defendant,  and  Justified  admitting 
a  copy  in  evidenos. 
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B.  !■  aa  aetiM  m  leeotmt,  tmr  error  fai  ad- 
nittfaiir  In  erldenc*  a  eopr  of  a  letter  wrltteii 
bj  plaintiff  to  defendant,  containing  expressiona 
of  regret  that  defendant  had  not  remitted  the 
amoant  alleged  to  be  dne,  was  harmless,  where 
copies  of  two  other  letters,  properly  admitted, 
contained  the  same  atatramit. 

ti.  Where,  in  an  action  on  account,  defendant 
failed  to  save  an  exception  to  the  conrt's  action 
in  admitting  In  erldence  plaintiff's  declaration 
with  tbe  Btatraent  of  aoeoont  and  affldaTft  of 
merita  thereto^  he  could  not  arail  Umnlf  of  the 
WTor. 

7.  Where  there  was  evidence  that  the  amonnt 
recovered  by  plaintiff  was  dne  from  defendant, 
the  affirmance  of  the  jodnnait  by  the  Appel- 
late Ceott  preeladei  the  Bnprane  Court  from 
condderlns  the  objection  that  tbe  Terdlct  was 
contrary  to  the  wdght  of  the  evidence. 

Appesl  from  Appellate  Ootut,  First  Dla- 
trtct 

Action  by  John  Zlmmmnan  against  Her- 
man B.  Dick.  From  a  Jad^ent  of  the  Ap- 
pellate Court  (106  111.  App.  615)  afflrmlos  a 
judgment  for  plaintiff  dtfendant  appeals. 
Affirmed, 

Thla  was  a  suit  In  assnmpelt  In  the  circuit 
eonrt  of  Cook  county  by  appellee  against  ap* 
pellant,  which  resulted  In  a  rerdlct  of  fl,- 
420  for  appellee,  and  judgment  thereon  tct 
that  amount.  The  Judgment  has  been  af- 
Onned  bj  tbe  Appellate  Court  fw  the  First 
District,  and  the  case  Is  now  brought  to  this 
court  by,  appeal. 

The  declaration  consisted  of  tiie  common 
counts,  and  attached  thereto  was  a  copy  of 
the  account  sued  on  and  an  affidavit  of  the 
amount  due.  Appellant  pleaded  the  general 
Issue  and  set-off. 

Appellee  introduced  no  evidence  to  prove 
tSw  Items  of  account,  but  rdled  solely  <m  aa 
account  stated,  and  it  appears  from  his  tes- 
timony that  at  the  request  of  appellant  be 
had  submitted  the  account  to  him,  and  after 
an  examination  thereof  appeHant  had  con- 
ceded it  to  be  correct,  and  had  promised  to 
pay  It  on  the  following  day,  but  tailed  to  do 
BO,  because  his  bank  account  was  not  as 
large  as  he  thought  It  was,  bat  promised 
to  send  the  amount  from  England,  as  he  was 
going  there  and  had  money  on  deposit  in  that 
country.  Appellee  further  testlAed  that  at 
the  request  of  appellant  he  mailed  to  him  an 
Itemized  statement  Identical  with  the  state- 
ment of  acconnt  attached  to  tbe  declaration. 
Appellee  offered  a  copy  of  a  letter  dated  Oc- 
tober 12,  1898,  addressed  to  appellant  In  New 
York  City,  toclosing  a  copy  of  the  account 

Tbe  copy  of  another  letter  "written  ap- 
pellee to  appellant,  dated  January  4^  iSBO, 
-was  objected  to  on  the  ground  that  tbe  only 
proof  of  the  dellTery  thereof  was  that  It  was 
tbe  general  custom  of  biubiess  men  In  Chl< 
cago  to  dictate  letters  to  a  stenf^rapber, 
bIkq  them  whra  typewritten,  and  leave  tbe 
addressing,  stamping,  and  mailing  to  d^s, 
and  that  this  was  also  the  custom  of  ap- 
pfOIant;  that  he  dictated  this  letter,  signed 
It  after  It  had  been  written,  and  that  It  then 
took  tbe  usual  course,  and  presumably  was 
mailed  to  appeUee  by  a  clerk  In  the  perform- 


ance of  the  usual  dutlea  t€  amploymoit 
There  was  no  direct  evidence  Hiat  this  letter 
had  been  mailed.  The  lettw  o^iressed  ap- 
pellee's disappointment  in  not  receiving  the 
amount  as  per  bill  sent  to  appellant,  and  re- 
quested payment. 

A  copy  of  still  another  letter,  dated  No- 
Tember  1,  1898,  written  by  Zimmerman  to 
Dick,  referring  to  the  account  and  to  an  un- 
derstanding that  a  che^  would  be  sent,  and 
requesting  appellant  to  r«ait  tbe  amount  as 
he  had  agreed,  was  read  in  evidence.  The 
testimony  relied  on  -to  prove  tbe  delivery  of 
this  letter  Is  that  appeliee  dictated  this  let- 
ter to  a  iTpewTiter,  signed  It;  and  mailed  it 
himself. 

Appellant,  on  bis  cross^xamlnatlon  of  ap- 
pellee, attempted  to  show  tbe  transaction  out 
of  which  the  acconnt  arose,  and  to  show  that 
the  Items  were  not  correct;  but  the  court 
refused  to  permit  him  to  do  so,  stating  that 
thwe  was  nothing  to  cross-examine  him 
about  except  tbe  interviews  and  tbe  letters. 

Appellant  doded  admitting  tbe  correctoeaa 
of  the  account  in  bis  conversation  with  ap- 
pellee, and  testlfled  to  fftcts  tending  to  show 
that  tbe  account  and  the  Items  included  In 
It,  wm  erroneous,  and  not  owing  to  appel- 
lee. 

Zach  Bofhelmer,  for  appellant  Dale  * 
Franci%  for  iq^ellee. 

SCOTT,  J.  (after  stating  the  facts).  This 
■nlt  was  tried  on  the  part  of  the  pWntlfl 
npon  tbat  count  of  the  narr.  declaring  nifoa 
an  account  stated.  He  testlfled  in  his  own 
behalf  to  interviews  w)th  the  defendant  in 
which  .the  acconnt  was  presented  to  the  de- 
fendant; discussed  betnreen  them,  agreed  up- 
on as  correct  and  that  in  the  last  of  these 
interviews  defendant  agreed  to  pay  the  bal- 
ance shown  by  the  statement  of  the  account, 
and  plaintiff  also,  testlfled  to  tbe  writing  of 
three  lett^  by  himself  to  tbe  defendant 
copies  of  which  were  admitted  In  evidence, 
and  to  other  matters  tending  to  show  that 
the  defendant  received^  each  of  tbe  three  let- 
ters. On  cross-examination  counsel  for  de- 
fendant sought  to  examine  plaintiff  r^ard- 
Ing  the  correctness  of  certain  items  Included 
In  the  account  The  court  sustained  an  ob* 
Jectlon,  saying,  "There  is  nothing  to  cross- 
examine  him  about  except  these  Interviews 
he  has  testified  to  and  these  letters;"  and 
It  is  urged  that  tbe  right  of  cross-examina- 
tion was  thereby  Inqin^wriy  limited,  and 
that  Id  any  evmt,  the  ronark  <rf  the  court 
was  Improper,  for  tbe  reason  that  tbe  Jury 
would  conclude  therefrom  that  the  only  mat- 
tors  for  determination  In  the  case  were  In 
reference  to  the  Interviews  and  the  lettm 
about  which  plaintiff  had  testified.  The  ml- ' 
ins  was  correct  Plaintiff  was  not  asking  to 
recover  npon  the  original  account  but  upon 
the  alleg^  agreement  or  account  stated,  by 
which  tbe  amonnt  dne  vras  fixed.  "In  an 
action  npon  an  account  stated,  the  nlglnal 
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form  or  erldence  of  the  debt  Is  unimportant, 
for  the  stating  of  the  account  changes  the 
character  of  the  cause  of  action,  and  Is  in 
the  nature  of  a  new  undertaking.  The  ac- 
tion is  founded,  not  upon  the  original  con- 
tract, but  upon  the  promise  to  pay  the  bal- 
ance ascertained."  Throop  v.  Sherwood,  4 
Oilman,  92. 

Plalntur  had  testiaed  only  in  reference  to 
the  interviews,  resulting,  as  he  said,  in  an 
agreement  fixing  the  sum  due,  and  in  rela- 
tion to  the  letters,  and  the  cross-examination 
was  properly  confloed  U>  the  same  matters. 
The  remark  of  the  court  was  a  terse  and  ac- 
curate statement  of  the  law  applicable  to 
the  situation,  and  could  have  had  no  preju- 
dicial effect  with  the  Jury,  because  the  de- 
fendant was  afterwards  permitted  to  otter 
evidence  showing  the  condition  of  the  ac- 
counts between  the  parties  on  his  theory  of 
the  case. 

It  is  also  urged  that  the  conrt  erred  in 
admitting  In  evidence  copies  of  three  letters 
written  by  plalntUF  to  defendant,  for  the 
reason  that  there  was  oo  proof  of  the  de- 
livery of  the  originals.  Hie  delivery  of  the 
letter  of  October  12,  189S,  was  shown  by  a 
letter  written  by  the  defendant  acknowledg- 
ing receipt  thereof.  The  letter  of  Novemba 
1,  1898,  Is  shown  to  have  been  properly  ad- 
dressed and  mailed  by  the  plaintiff  himself, 
from  which  the  presumption  arises  that  It 
reached  the  addressee.  The  copies  of  these 
two  letters  were  properly  admitted.  Wheth- 
er the  evidence  offered  raises  a  preaumptlon 
that  the  letter  of  January  4,  1899,  was  re- 
ceived by  the  defendant  la  not  materiaL 
That  letter  contained  nothing  bearing  on  this 
case  except  an  expression  of  regret  that  Dick 
had  not  remitted  the  amount  due,  as  he  had 
agreed  before  he  left  Chicago.  Aa  each  of 
the  other  letters  contained  similar  state- 
ments, we  do  not  think  the  admlssitm  of  this 
letter  wonld  constltate  reversible  «Ror  In  any 
event. 

There  was  also  admitted  in  evidence  <hi  the 
part  of  the  plaintiff  his  declaration  in  this 
case,  with  the  statement  of  the  account  and 
affidavit  of  merits  thereto  attached.  This 
was  unquestionably  improper,  but  the  de- 
fendant did  not  preserve  an  exception  to  the 
ruling  of  the  court  in  admitting  these  docu- 
ments, and  cannot,  therefore,  now  have  any 
advantage  thereof.  The  action  of  the  court 
seems  to  have  been  based  upon  the  theory 
that  the  statement  attached  to  the  declara- 
tion was  the  original  statement  of  account 
which  plaintiff  testified  the  parties  had  agreed 
to  as  correct 

The  defendant  on  his  part  sought  to  show 
that  there  had  been  no  agreement  in  refer- 
ence to  the  amount  due,  and  that  the  items 
in  the  account  were  In  part  Incorrect,  and  that 
as  to  the  remainder  plaintiff  was  Indebted  to 
him  in  a  greater  sum  on  account  of  tranaac* 
Hons  arising  prior  to  the  time  when,  accord- 
ing to  the  testimony  of  the  plaintiff,  the  at- 
telr  paned  Into  an  account  atatedl  Tb* 


jury  were  properly  Instrocted,  and  retamed 
a  verdict  in  favor  of  the  plaintiff  tor  the 
full  amount  claimed.  The  Judgment  render- 
ed thereon  has  been  affirmed  by  the  Appel- 
late Court,  and,  as  tfa^  was  evidence  tend- 
ing to  prove  that  this  amount  was  due  from 
the  defendant  to  the  plaintiff,  we  are  pre- 
cluded by  the  Judgment  of  the  last-mentioned 
court  from  considering  the  objection  nr^ed 
upon  us  now,  to  the  effect  that  the  verdict 
was  contrary  to  the  weight  of  the  evidence. 
The  Judgment  of  tlw  Ai^lato  Oonrt  viU 
be  affirmed. 
Judgment  affirmed. 


am  m.  an 

GITT  OF  BOCKFORD  T.  UD&D. 
(Snpreme  Conrt  ot  Illinois.    Feb.  17,  lAM.) 

CONTRACT-<X)N3TRnCTI0N— PBOPOSITIOM— 
ACGBPTANCB. 

L  Where,  in  a  detailed  written  proposition,  s 
contractor  oEFered  to  furnidh  f  city  ^ther  three 
3,000,000-galloD  pomps  and  engiDes,  or  two 
6,000,000-gallon  pumps  and  engines,  for  a.  wa- 
ter-sapply  plant,  and  the  iMvposition  waa  in- 
corporated in  a  contract  between  him  and  the 
dty,  there  waa  an  acceptance  1^  the  city  of 
the  oEFer  ^)edfled,  thodgh  supplouental  ctm- 
tracts  were  entered  Into,  dealinc  with  a  pn>po*> 
ed  increase  of  the  water  aaptdy,  hot  not  With 
the  capadty  of  the  madtlnefy. 

Appeal  from  Appellate  Court,  SeooaMi  Dis- 
trict 

Action  by  Daniel  W.  Head  agajnit  the  tttf 
of  BockfonL  Btom  a  Judgment  of  the  Jkj^- 
pellate  Court  (108  BL  App.  27S9  afllrming  a 
Judgmoit  in  favor  of  plalntU^  defondant  mp- 
peaUk  Affirmed. 

O.  O.  Carbaogh,  A.  B.  Flahw,  and  Gbas. 
W.  Fergnson,  for  appellant  E.  F.  Latbrop 
and  B.  K.  Welah,  tat  appellee. 

RIOKS,  J.  This  is  a  suit  in  assompalt 
brought  by  Daniel  W.  Mead  against  the  dtf 
of  Bockford  in  the  circuit  conrt  of  THnneba- 
go  connty,  111.  The  record  dlsdoeea  the  fol- 
lowing state  of  facts:  Prtor  to  January  iS, 
1697.  appellee,  Daniel  W.  Mead,  sntnnitted  to 
the  dty  of  Rockford  a  written  proposition  to 
Increase  the  water  supply  of  the  dtj.  This 
proposition  included  the  sinking  of  a  shaft, 
the  construction  of  tunnels,  the  furnishing  of 
pumps  and  enginei^  and  all  mecdianlcal  ap- 
pliances to  take  the  water  from  wells  or  tun- 
nels and  deliver  It  to  a  pumping  pit  or  reser- 
voir, and  the  construction  of  a  mltable  build- 
ing to  protect  the  shaft  and  machinery.  On 
tiie  date  named  the  city  entered  into  an 
agreement  with  appellee  in  accordance  with 
the  terms  of  said  written  proposition,  a  eopj 
of  which  proposition  was  incorporated  in, 
and  made  a  part  of,  the  contract  By  the 
provisions  of  the  contract  the  appellee  agreed 
that  he  would  do  the  necessary  woric  and 
supply  materials  and  machinery  for  the  de- 
velopment and  delivery  into  the  presait 
pumping  pit  or  reservoir  of  the  dty  of  a  sup- 
ply of  artesian  water  amounting  to  SJEOOjOOO 
gallons  per  day;  that;  to  do  thb^  he  vonkl 
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■Ink  •  Tertlcal  abaft  Into  tbe  stratmn  of  clay 
below  tbe  aand  and  gcaTel  deposits,  to  be 
anmected  wltb  tbe  Tariona  artesian  wella  ex- 
isting and  eneb  addlttonal  wells  as  api>eUee 
might  sink  to  obtain  tbe  guarantied  amonnt 
of  water;  that  at  or  near  tbe  base  of  tbe 
■baft  be  wonld  erect  tturee  pumps,  eacb  of  a 
capacity  of  8.000,000  gallons  la  24  boura,  w 
two  pumps,  eacb  of  a  eapadty  of  6,000,000 
gallons  In  24  bonra,  to  be  operated  by  engines 
at  tbe  anrface;  tbat  tbere  sboold  be  three  en- 
gines, eacb  connected  wltb  and  capable  of 
operating  one  of  tlie  pumps,  or  two  engines, 
each  arranged  tm  and  capable  of  operating 
any  two  of  tbe  pumps,  or  if  only  two  6,000.- 
000-galton  pumps  were  furnished,  then  tbere 
■bould  be  two  engines,  each  arranged  for  and 
capable  of  operating  one  of  said  pumps;  tbat 
tbe  contract  was  made  on  tbe  guaranty  that 
appellee  should  fumlsb  a  system  of  water 
supply  having  a  capacity  of  5,500,000  gallons 
per  day  of  24  hours,  and  tbat  the  maeblneiy 
■bould  be  capable  of  raising  6,000,000  gallons 
per  day  into  the  pumping  pdt  or  reservoir  at 
tiw  dty  waterworks;  that,  upon  tbe  comple- 
tion of  tbe  contract  and  fulfillment  of  the 
goaranty,  the  city  should  pay  appellee  the 
•nm  of  $22,000,  and  should  thanaft»>  pay  hUn, 
in  addition,  tbe  sum  of  $8,000  for  tiie  shaft, 
tunnels,  and  building;  that  upon  the  comple- 
tion of  tbe  contract  the  same  sbould  be  con- 
■troed  and  regarded  as  a  lease  between  tbe 
parties  for  t^o  years,  for  tbe  use  of  tbe  engine, 
pumps,  macbln«T,  and  fittings  of  all  kinds 
furnished  by  appellee  for  tbe  c|)entlon  of  tbe 
immplng  plant,  and  payment  was  provide* 
to  be  made  therefor,  tbe  price  paid  for  rmtal 
to  bo  applied  oti  tbe  pnrduwe  price  iqwa 
twms  stated  in  tbe  contract;  tbat  tbe  title 
and  ownerablp  of  said  enginies,  pumps,  and 
macblnoy,  and  all  flttlnffs  of  all  kinidB  pro- 
vided by  appellee  for  said  shaft  and  building, 
■bould  be  and  remain  In  said  appellee  until 
tbe  same  should  be  purchased  by  tbe  party 
of  tbe  first  part,  and  until  payment  In  fuQ 
by  It  of  all  sums,  and  interest  thereon,  paya> 
ble,  or  wblcb  sbould  become  payable,  to  ap- 
pellee under  the  contract  Thereafter  said 
parties  entered  into  a  supplemental  contract 
providing  for  connecting  tbe  shaft  above 
mentioned  with  another  well  of  tbe  dty,  and 
tbey  later  entered  into  anotber  contract  pro- 
viding for  sinking  a  new  well,  and  connecting 
tbe  same  wifb  the  shaft  In  question.  Instead 
of  making  tbe  connection  contemplated  in 
tbe  first  supplemental  contract  Tbe  original 
and  Bupplonental  contracts  also  provided  for 
CCTtain  extra  sums  or  bonuses  to  be  paid  un- 
der certain  conditions,  the  most  Important  of 
wbldi  ma  to  accrue  to  appellee  in  case  tbe 
supply  of  water  furnished  by  blm  sbould 
equal  or  exceed  7,000,000  gallons  i»er  Haj, 
pumped  from  all  the  wells.  Appellee  install- 
ed tbe  qystem  of  waterworks  as  proposed  by 
tbe  agrennent,  placed  at  tbe  bottom  of  tbe 
■baft  three  pumps  guarantied  to  have  a  ca- 
pacity of  at  least  8.000,000  gallons  for  24 
boors,  and  furnished  three  engines  capable 


of  operating  same.  Upon  a  test  of  tbe  primps 

and  engines,  It  was  sbovra  that  eadk  of  the 
pumps  had  a  cajiadtr  ot  6,000.000  gallons  In 
24  hours.  Soon  after  appellee  learned  tbe  ca- 
pacity of  the  pumps,  and  before  final  pay- 
ment was  made  by  tbe  dty,  and  while  tbe 
plant  was  etlU  in  the  custody  of  the  appellee, 
he  notified  tbe  mayor  that  eacb  of  said  pumps 
bad  6,000,000-galIons  capadty.  and  that  he 
proposed  to  remove  one  of  tlue  ebglnra  and 
pnmpa  frmn  tbe  plant,  but  tbe  mayor  refused 
to  permit  the  same  to  be  removed.  After* 
wards  appellee  laid  tbe  claim  before  the  may- 
or, the  waterworks  committee,  and  the  -su- 
perintendent of  waterworks,  and  a  proposi- 
tion of  settlement  was  made  to  the  city  coun- 
cil, but  DO  settlement  was  arrived  at.  Tbe 
d^  made  all  tbe  payments  provided  for  by 
tiie  contract,  but  refused  to  aurrender  tbe 
pump  and  engine  In  gueatioa,  or  to  pay  any 
additional  amount  for  tbe  same,  as  demanded 
by  appellee,  and  this  suit  was  brought  to  re- 
cover tbe  value  thereof.  Appellee  filed  a  spe- 
cial count  npon  tbe  contract  between  Itae 
parties,  and  tbe  common  count,  and  there 
was  a  plea  of  tbe  general  issu^  The  trial 
resulted  In  a  verdict  and  Judgment  toe  ap- 
pellee for  $6,000,  from  which  tbe  dty  appeal- 
ed to  the  An;)eUate  Court,  vrhae  tbe  Judg- 
ment was  affirmed,  and  tbe  present  ^>peal 
prosecuted. 

Appellant  Insists  tbere  was  error  In  tbe 
giving  of  Instmctions  and  tbe  admission  of 
certain  evidence.  Tbe  Instmctions  complain- 
ed of  an  tbe  tblxd,  fifth,  sixth,  sevoitb,  and 
^btb  given  at  tbe  request  of  appellee. 
These  mstmcttoDS  told  tbe  Juy  that  appd- 
lee,  under  the  contract  and  lease  between 
blm  and  appellant,  bad  the  option  to  fur- 
nish and  deliver  to  tbe  appellant  dty  either 
three  8,000,00O«allon  pumps  and  engines,  ta 
two  6,000,000-gaUon  pi^ps  and  engines,  and 
tbat  two  pumps  of  6,000,000  gallons  eacb,  con- 
nected with  two  oiglnes  of  suffldent  capadtr 
to  operate  said  pumps,  would  fulfil]  tiiat  part 
of  appelleei's  contract.  By  these  Instructions 
the  court  waa  placing  a  emstmction  npon 
tbe  contract  between  tbe  parties.  Appellant 
claims  Ihey  are  wroneous,  tor  the  reason 
that,  altiuragb  such  was  the  legal  ^ect  of 
the  proposition  as  made  by  an>ellee  to  appel- 
lant appellant  refused  to  adopt  that  part 
of  appellee's  pn^HMitlon,  and  provided  for 
suitable  pumps  and  engtnes  for  tbe  delivery 
Into  the  pumping  pit  of  7,000,000  galloiu  per 
day;  svdi  macbineiT  to  be  of  a  certain  effi- 
ciency and  test  Appellant;  In  its  tolef, 
speaking  of  the  tastmctions  complained  of, 
says: .  "If  that  part  of  tbepn^MsItlon  of  a|^I- 
lee  which  provided  for  the  furnishing  of  three 
three  million  gallon  pumps  and  engines  w 
two  six  million  gallon  pumps  and  engtnes  is 
tbe  contract  between  appellant  and  apfellee. 
then,  as  to  that  feature,  the  court  construed 
the  contract  aright"  Appellant  admits  tbat 
tbe  supplemental  contract  deals  only  with 
the  increase  of  the  water  supply,  and  not 
vrlth  the  capadtr  of  pnovs  and  msnhlnry. 


Digitized  by 


Google 


788 


69  NOBTHBASTSntN  BBPOBTBB. 


(m. 


and  that,  by  12ie  express  provlalons  of  the 
supplemental  contract  It  was  In  no  way  to 
affect  the  other  proTislons  of  the  original 
contract 

The  contract  between  appiellant  and  appel- 
lee was  made  after  and  fotinded  vpou  a 
proposition  In  writing  made  by  appellee  to 
appellant  and  comprising  six  type-written 
pages  of  the  record,  and  which  Is  embodied 
literally  and  In  extenso  In  the  contract  The 
first  clause  of  the  contract  states  the  parties 
and  date,  foUowed  by  a  statement  of  the  de- 
sire df  appellant  to  Increase  Its  water  sap- 
ply,  and  that  "said  Mead  has  heretofore  sub- 
mitted to  said  city  a  detailed  proposition,  In 
writing,  for  doing  the  necessary  work  and 
supplying  materials  and  machinery  for  the 
development  and  delivery  Into  the  present 
pumping  pit  or  reserrolr  of  said  dty  of  a 
supply  of  a  capacity  of  not  less  than  five  and 
one-half  million' gallons  of  artesian  water 
per  day  of  twenty-four  houn."  Hm  third 
paragraph  reads: 

"And  said  city  has  accepted  the  said  propo- 
sition of  the  said  party  of  the  second  part 
for  the  constmctlon  of  the  necessary  fahaft, 
tnnnel,  and  building  mentioned  in  said  sec- 
ond party's  proposition,  a  copy  of  which  said 
proposition  Is  hereinafter  set  forth,  and 
made  a  part  of  this  contracf* 

The  fourth  paragraph  lis: 

"And  said  Mead  proposes  to  provide  prop- 
er en^nes,  pumps  and  machinery  to  equip 
and  operate  the  shaft  and  tunnel  system 
proposed  to  be  constructed  by  him,  and  shall, 
and  will,  lease  such  machinery  and  pumps 
to  said  first  party  for  tbe  time  and  upon  the 
rental  herein  set  forth.**  Then  follows  the 
proposition  as  made  by  appellee,  with  tbe 
preface:  "Tbe  proposition  of  said  Mead  to 
said  city,  showing  the  detail  of  construc- 
tion, is  as  follows." 

The  first  paragraph  of  the  proposal  states, 
in  a  general  way,  the  work  to  be  done,  and 
tbe  second  paragraph  is  as  follows: 

"The  general  features  of  the  works  shall 
consist  of  a  vertical  shaft  Into  the  stratum 
of  clay  which  lies  below  the  sand  and  gravel 
deposits  at  the  present  pumping  works. 
From  the  bottom  of  this  shaft  one  or  "more 
tunnels  vHll  be  excavated  to  such  of  the 
present  wells  as  the  contractor  may  desire 
to  utilize  and  to  such  additional  wells  as  he 
may  sink  to  obtain  the  guaranteed  amount 
of  water.  At  or  near  the  base  of  the  shaft 
shall  be  erected  three  pumps,  each  of  a  ca- 
pacity of  three  million  gallons  per  twenty- 
four  hours,  or  two  pumps,  each  of  a  capacity 
of  alx  million  gallons  per  twenty-four  hours. 
These  pumps  shall  be  operated  by  engines  lo- 
cated at  the  surface,  and  shall  be  arranged  to 
discharge  Into  the  pumping  pit  and  Into  the 
reservoir,  as  desired.  A  suitable  building 
will  be  provided  to  protect  the  shaft  and 
machinery,  and  all  necessary  connections  will 
be  made  with  the  present  buildings,  and  ev- 
eiytblng  done  to  complete  a  good,  substantial 
and  economical  plant" 


In  tbe  proposal,  undw  the  head  of  "Ma- 
chinery," it  Is  said;  "The  machinery  shall 
Include  the  pumps,  engines,  and  all  mechan- 
ical appliances  necessary  to  take  the  water 
from  tbe  wells  or  tunnels  and  dellvw  It  to 
the  pumping  pit  or  'reservoir.  •  •  ♦  There 
shall  be  three  engines,  each  connected  with 
and  capable  of  operating  one  of  the  pumpo, 
or  two  engines,  each  arranged  for  and  ca- 
pable of  operating  any  two  of  the  pumps,  or 
If  only  two  six  million  gallon  pumps  are  fur- 
nished, then  there  shall  be  furnished  two 
engines,  each  arranged  for  and  capable  of 
operating  one  of  said  pumps,  as  Is  foimd 
most  desirable  and  as  the  contractor  may 
elect"  There  are  no  further  particulars  In 
the  proposition  in  reference  to  the  pumps 
and  engines,  and  the  only  provision  follow- 
ing the  proposition,  and  contained  In  tbe  con- 
tract based  upon  the  proposition,  relates  to 
the  capacity  or  power  of  the  pumps,  and  is. 
In  effect;  ttiat  If  the  pumps  shall  develop 
more  than  00,000,000  foot  pounds  of  duty, 
appellant  shall,  In  addition  to  the  stlpnlated 
price,  pay  $300  per  1,000,000  foot  pounds,  iq> 
to  70,000,000,  so  developed. 

Having  thns  gone  extensively  Into  this 
contract,  we  are  nnable  to  agree  witli  tbe 
contention  of  appellant  that  It  did  not  ac> 
cept  the  proposition  of  appellee  In  reference 
to  the  pnmpa  and  engines.  The  doctrine 
Is  too  familiar  to  require  citation  of  8atlMM«> 
Ities  that  one  cannot  acc^t  a  proposition  tai 
part  but  must  accept  it  as  a  whole  or  r^ect 
It;  and,  while  this  rule  does  not  preclude  par- 
ties from  agreeing  that  a  proposal  shall  only 
be  accepted  In  part  the  contract  In  qnestkm 
Is  so  lacking  In  any  specific  declaration  of  the 
intention  of  the  parties  that  tbe  prt^MMltikm 
of  appellee  should  only  be  accepted  In  ho  far 
as  It  related  to  the  sinking  of  the  shaft  and 
the  production  of  the  desired  amount  of  wa- 
ter, that  we  are  entirely  satisfied  with  the 
construction  placed  upon  It  by  the  trial  and 
appellate  courts.  We  think  there  was  no  er- 
ror in  giving  the  Instructions  complained  of. 

It  Is  complained  that  appellee  was  permit- 
ted to  detail  a  conversation  had  between 
blm  and  the  mayor  at  the  time  appellee  an- 
nounced to  him  the  result  of  the  test  of  the 
pumps,  and  stated  his  (appellee's)  Intention 
to  remove  one  of  the  pumps.  The  reply  par- 
ticularly complained  of,  as  detailed  by  the 
witness,  was:  "Mr.  Brown  [the  mayor]  said 
that  he  would  not  permit  any  engine  to  be 
removed,  and.  If  the  engines  were  of  that  ca- 
pacity, he  preferred  the  dty  should  retain 
and  pay  me  what  It  was  worth."  Of  this  It 
Is  said  that,  as  the  mayor  had  no  authority 
to  bind  the  city,  the  testimony  was  incom- 
petent In  the  view  we  have  taken  of  this 
contract  we  cannot  regard  the  admission  of 
this  evidence  as  reversible  error,  if  It  be 
deemed  to  be  error  at  all.  The  contract  was 
In  writing,  and  the  remark  of  the  mayor  nei- 
ther tended  to  enlarge  nor  change  It  to  the 
ben^t  of  appellee.  Besides,  the  majcv  was 
allowed  to  testify  1>  regaid  to  tba  aanw 
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TeraaUon,  and  care  qnlte  a  different  Terslon 
of  It 

Tbe  Judgment  of  tbe  Appellate  Court  Is  af- 
flrmad.  Jndgment  affirmed. 


{ivi  ra.  2B8) 

BABBBRMANN  T.  OABROLU 

(Snpreme  Court  of  Ulinois.    Fek  17.  1901) 

■JBCTHBNT— ADVBRSB  POSSESSION— LECA SB  Or 
LAND— KXTBNT—EFFBCT— INSTRUCTIONS 
—ASSUMPTION  OP  FACTS. 

1.  In  ^ectmeut  to  recoT^  a  strip  of  land,  an 
tiutmctioD  that  the  inrj  skoaiA  not  indudfl  any 
time  that  tbe  defendant  or  Ub  grantor  had  poa- 
■eision  of  the  itrlp  in  qneetion  aa  tenants  of 
^aintiff  or  hia  grantor  In  maUng  np  the  period 
tt  contiunons  poaaeesion  on  the  part  ot  defend- 
ant or  his  grantor,  reQoired  to  defeat  plain* 
tifTe  record  title,  was  erroneone,  as  assoming 
that  defendants  grantor  had  pOMession  of  the 
■trip  of  land  in  qoestion  daring  part  of  the 
statutory  period  as  tenant  of  the  title  owner, 
which,  nnder  the  eridence,  wag  for  the  Jury. 

2.  Where,  in  ejectment  to  recover  a  strip  of 
iand|  the  evidence  showed  that  the  land  aonth 
of  the  dlTision  fence  was  osed  for  pastnrag& 
and  that  north  for  farming,  and  defendant  and 
bid  grantor  had  cleared  the  timber  from  the 
land  in  dispate,  and  for  nearly  20  years,  at  the 
time  of  an  alleged  tenancy  nnder  fdaintifTs 

Kntar,  had  occnpied  and  osed  it  aa  tneir  own 
d,  and  continued  so  to  do  during  such  ten- 
ancy, which  was  under  an  oral  letting  to  de- 
fendant for  use  as  pasture,  for  the  payment  of 
the  taxes,  without  any  description  including  the 
strip  In  controversy  south  of  the  fence,  such  ten- 
ancy did  not  bar  the  running  of  limitations, 
militate  against  defendant's  claim  of  owner- 
ahip  of  tbe  strip  by  adverse  possession. 

Appeal  from  Circnlt  Court,  Madison  Ooun- 
t7;  B.  R.  Burroughs,  Judge. 

Action  by  Thomas  Carroll  against  Fred- 
erick Rabbermanu.  From  a  Judgment  In  fa- 
vor of  plaintiff,  defendant  appeals.  Re- 
versed.  ^ 

Burton  ft  Wbeeler,  tcr  appellant  Sprln- 
ger  ft  Boekley  and  E.  B.  Glass,  for  appellee. 

RICKS,  J.  This  is  a  suit  In  ejectment, 
filed  October  7,  li398.  in  .the  circuit  court  of 
Madison  county,  by  Thomas  OarroU  against 
Frederick  Babbermann.'  Tbe  land  in  dispute 
la  a  small  strip  lying  between  tbe  farms  ot 
plaintiff  and  defendant;  Carroll  claiming  the 
property  by  reason  of  record  title,  and  Rab- 
bermann  claiming  by  reason  of  adverse  pos- 
session for  20  years..  Tbe  property  owned  by 
Rabbermann  was  previously  owned  by  Alvis 
Hansklns,  and  that  owned  by  Carroll  was 
previously  owned  by  a  man  by  tbe  name  of 
Long.  In  1867  Hausklns  built  the  first  fence 
between  tbe  two  farms,  and,  as  there  were 
no  comers  established,  and  tbe  land  being 
timber  land,  be  was  compelled  to  guess  at 
tbe  line,  and  from  tbe  survey  afterwards 
made  it  appears  he  went  too  far  south,  and 
onto  tbe  Carroll  tract  Tbe  fence  remained 
In  the  same  place  until  tbe  year  1876  or 
1877,  when  Hausklns  moved  it  north  abont 
25  feet  making  a  road  south  of  the  fence 
for  hia  own  convenience.  Abont  this  time 
Hansklns  rented  tbe  Long  tract  now  owned 


by  Carroll,  for  pastor^  and  paid  tLe  taxes 
for  the  use  of  the  same  until  be  sold  to  Ral^ 
bermann,  in  tbe  year  1880.  Babbermann, 
after  purchasing  the  Hansklna  land,  bad  poe- 
session  of  the  Long  tract  upon  the  same 
terms  as  bis  grantor,  for  a  year  or  so.  There 
bave  been  two  trlala  of  this  case  in  the  cir- 
cuit court  the  first  resulting  In  a  verdict  In 
favor  of  appellant  Appellee,  paying  the 
costs,  obtained,  under*  tbe  statute,  a  new 
trial,  upon  which  trial  a  verdict  and  judg- 
ment were  obtained  In  favor  of  appellee- 
Appellant  prayed  an  appeal,  and  assigns  of 
record  various  errora,  but  inaamnch  as  the 
error  assigned  relative  to  the  court  giving 
appellee^s  slxtb  and  seventh  Instructions  la 
tetal  to  the  .wbide  proceeding,  under  our 
view  ot  tbe  lav  it  alone  vrlU  lequlre  onr  at- 
tention. 

Appdlee's  slzth  and  sevoitb  Instructions 
are  as  follows: 

"(6)  The  court  instructs  the  jury  that  they 
are  not  to  Include  any  time  that  the  defend- 
ant or  bis  grantor,  Alvis  Hansklns,  had  pos- 
session of  the  strip  of  land  In  question  as 
tenants  In  mqkiffg  np  the  period  o^  contin- 
uous possession  on  part  of  the  defendant  or 
his  grantor  required  by  law  to  defeat  the  rec- 
ord title  of  plaintiff,  as  explained  by  tbe  In- 
structions of  the  court  given  yon  In  this 
case. 

"(7)  The  court  biittructs  the  Jury  that  If 
they  believe,  from  tbe  evidence,  that  the  de- 
fendant's grantor,  Alvis  Hausidns.  became  a 
tenant  of  the  premises  owned  by  the  plain- 
tiff's grantor,  and  occupied  it  for  several 
years  as  such  tenant  before  the  full  period 
ot  twenty  years  bad  elapsed,  then  the  con- 
tinuity of  poBsessllon  became  'broken,  and 
tbe  jury  should  find  for  the  plaintiff,  unless 
the  jury  believe,  from  the  evidence,  that  tbe 
defendant  and  bis  grantor,  AIvls  Hausklns, 
bad  adverse  possession  of  the  land  In  dis- 
pute for  a  period  of  twenty  years  after  tbe 
expiration  of  snch  tenancy,  and  prior  to  the 
bringing  of  this  suit  .March  22,  18S9." 

Of  tile  sixth  Instruction,  supra,  it  may  be 
'  said  that  it  assumes  that  the  evidence  shows 
that  Hausklns,  appellant's  grantor,  had  pos- 
session of  tbe  strip  of  land  In  question  dur- 
ing part  of  tbe  period  of  the  statute  of  limi- 
tations as  tenant  ot  tbe  title  owner  thereof, 
instead  of  submitting  to  tbe  Jury  that  ques- 
tion as  a  question  ot  fact  ss  the  Instruction 
should  have  done.  Tbe  seventh  Instruction 
tells  the  Jury  that  if  Hausklns,  appellant's 
grantor,  "became  a  tenant  of  the  premises 
owned  by  tbe  plalntiCTs  grantor,  and  occu- 
pied it  for  several  years  as  such  tenant  be- 
fore the  foil  period  of  twenty  years  bad 
elapsed,  then  tbe  continuity  ot  possession  be- 
came broken,  and  the  Jury  should  find  for 
the  plaintiff,  unless  tbe  Jury  believe,  from 
the  evidence  that  the  defendant  and  his 
grantor,  Alvis  Hansklns,  bad  adverse  pos- 
session of  tbe  land  In  dispute  for  a  period  of 
twenty  years  after  tbe  expiration  of  such 
tenancy,  and  prior  to  tbe  bringing  of  this 
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nOtr  AH  tbat  Is  stated  In  this  instrnctlon 
might  be  true,  and  appellant  still  be  entitled 
to  recover.  The  qnestkm  was,  what  was  tbe 
extent  of  the  ownersh^  ot  plaintiff's  gran- 
tor and  of  the  plaintiff?  If  the  plaintiff  aalf 
owned  sontb  of  the  fence  In  anestlon.  as 
shown  by  the  erldence,  and  appeUanlfs  gran- 
tor only  leased  and  used  that  portion  south 
of  the  fence  as  tenant;  or  if.  In  any  erent, 
Hausklns  cmly  leased  that  portion  of  the  land 
south  of  the  fence,  then  It  must  be  appamtt 
that  the  lease  would  In  no  way  affect  his 
right  or  the  right  of  his  grantee,  aniiellant 
The  principle  at  law  which  makes  the  leas- 
ing ot  land  one  claiming  ownership  by 
Tirtne  of  adverse  possessUm  from  the  title 
owner  thereof  a  bar  to  his  right  to  so  claim 
as  adverse  hdder  during  sudi  tenancy  goes 
upon  the  ground  that  by  so  leasing  the  tei^ 
ant  recognized  the  title  of  the  lessor  to  the 
premlsest  and  holds  subservient  to  the  les- 
sor's title,  and  therefore  cannot  assert  that 
he  holds  adversely  to  the  lease  which  he  ^ 
accepted  and  holds  under.  If  the  evidence 
In  this  pase  shows,  as  we  think  It  tends  to 
show,  to  say  the  leas^  tiiat  appellant  and 
his  grantor  had  the  strip  of  land  In  contro- 
versy fenced  in  with  and  as  a  part  of  the 
lands  owned  by  appellant^s  grantor  and  by 
appellant  as  grantee,  and  that  appellant's 
grantor  simply  leased  that  portion  of  appel- 
lee's land  frcKu  appellee's  grantor  tbat  lay 
south  ot  appellanfa  and  amKlIantfs  gran- 
tor's fence,  not  learing  by  any  legal  descrip- 
tion, but  leasing  simply  tbat  within  the  In- 
dOBure  tor  pasture  purposes,  then  it  cannot 
be  said,  as  we  think,  that  ajuib  leasing  had 
anything  whatever  to  do  with  the  atr^  ot 
land  in  controversy;  and  upon  soch  state 
of  tacts  as  Is  supposed  in  the  latter  case  the 
InBtmctlons  above  mentioned  were  errone- 
ous, and  in  direct  conflict  with  the  rule  laid 
down  by  this  court  in  the  case  of  O'Flaherty 
T.  Mann.  196  III.  904.  63  N.  R  727.  In  which 
case,  on  page  808,  196  III,  and  page  728,  68 
N.  E.,  we  said:  "The.  mere  fact  that  Mann 
entered  Into  possesion  of  lot  1  under  a  lease 
«  by  license  ot  tlie  appellant  five  or  six 
years  after  be  bad  Inclosed  with  lot  8  the 
strip  in  controversy  would  constitute  no  rea- 
son why  the  running  ot  the  statute  should 
be  suspended,  whea  the  original  holding  of 
this  strip  was  open  and  adverse,  and  dts- 
ttoct  acts  of  ownership  were  continuously 
exercised  by  Mann  over  it  up  to  the  time  of 
his  death,  •  •  •  Had  there  been  no  par- 
tition fence  or  acts  of  ownership  ezerclaed 
by  Mann  over  the  atrip,  there  might  then 
have  been  no  adverse  possession  for  twenty 
years,  but  from  bis  conduct  it  Is  pl&ln  that 
he  claimed  ownership  over  this  strip,  In- 
closed It  with  his  own.  laid  it  out  and  tan- 
proved  it,"  etc.  In  the  case  at  bar  the  evi- 
dence tends  to  show  the  conditions  were  sim- 
ilar to  those  In  the  case  above  cited.  The 
land  south  of  the  division  fence  was  used  tor 


pasturage,  and  that  on  the  north  was  used 
in  farming,  being  cultivated  in  wheat  and 
com,  and  used  to  common  as  a  part  ot  ap- 
pellantfs  to.rm.  Appellant  and  his  grantw 
liad  cleared  the  timber  from  the  land  In  dis- 
pute^ or  from  a  considerable  portion  of  It, 
and  bad  for  nearly  20  years*  at  the  time  of 
the  alleged  tenancy,  occupied  It  and  uaed  It 
as  their  own  land,  and  continued  so  to  bold 
and  use  It  during  the  alleged  tenancy.  As 
we  have  said,  the  tenancy  was  simply  for 
appellant^s  use  as  pasture^  and  the  rent  was 
merely  the  payment  of  the  toxes.  There  was 
no  written  lease  «  other  lease  givtog  a  legal 
description  of  11^  and  in  such  case  It  can- 
not be  said  that  such  use  and  occi^nc^  of 
tbat  portion  of  the 'land  that  was  sontli  of 
the  fence  could  le^Uy  or  necessarily  affect 
the  question  ot  ownership  of  the  disputed 
tract  to  any  way,  and  we  can  see  no  rea- 
son, under  the  draumstancea  here  dIselcMed, 
why  tbe  tenancy  of  the  Carroll  tract  by  ap- 
pellant and  his  grantor  could  operate  mm  a 
bar  to  the  running  of  the  stetute  of  limi- 
tations, or  militate  sgstost  appellants  claim 
of  ownership,  by  reason  of  adverse  pones- 
Blon. 

The  appellant  fnrttier  comjtlalns  of  tbe  re- 
fusal of  the  court  to  give  his  fifOi  and  afxth 
refused  instructions.  We  think  neither  ot 
these  tostructlons  was  accurately  drawn. 
While,  to  the  main,  they  stated  correct  le- 
gal piQpoaltlona,  the  fifth  instruction  was  de- 
fective^ In  that  It  did  not  state  what  de- 
menta  were  necessary  to  create  an  adversa 
holding,  such  as  would  constitute  owner- 
ship by  tbe  running  of  the  20-year8  statute; 
and  the  sixth  refused  Instruction  contained 
the  same  vice  with  appellee's  ^th  Instrnc- 
tlon that  was  given,  to  tbat  It  assumes  tbat 
the  evidence  shows  that  appdlantfs  grantor 
and  appellant  leased  or  rented  Aniy  that  part 
of  the  ground  south  of  the  old  feiM!&  It 
was  a  question  tor  the  Jury  as  to  what  lands 
were  to  tact  held  vnder  the  leaser  and  the 
toatructlfflis  should  not  have  assiuned  any- 
thtog  upon  that  queftlon  nnleas  tbe  evidence 
was  all  ODB  way  and  undisputed. 

What  la  said  to  zdaUon  to  the  tacts  In 
this  opinion  is  not  to  bs  regarded  as  a  find- 
tog  of  tact  by  tiila  court  For  our  diacnsston 
of  tbe  Instnictions  we  merely  assume  the 
facta  as  oont»nded  by  -the  parties,  bat  w- 
press  no  opinton  aa  to  what  facte  are  estab- 
Itebed  by  the  record,  inaamndi  as  the  esse 
must  be  remanded  generally  tot  a  trial  de 
novo. 

We  regard  the  giving  ot  the  above^nea* 
tloned  Blxtb  and  seventh  tostructlona  to  be- 
half of  ai^Uee  as  sndi  errta'  as  must  re- 
verse tbe  Judgment  which  Is  accordingly 
done,  and  the  cause  Is  remanded  to  the  dlr< 
cult  court  of  Madlscm  county  tor  audi  far- 
ther proceedtogs  aa  to  law  and  Jvstieo  shaL* 
appertain. 

Beversed  and  wrnianded. 


Digitized  by 


Google 


nt) 


TOBSHIIiL  r.  JfilFTEBT. 


761 


<207  111.  6a) 

TORSBIX  et  al.  T.  SIFFEOST. 

(Saprwne  Court  of  IllincuB.    Feb.  17,  1901.) 

APPEAL  —  JURISDICTION  —  AUODNT  —  ENJOIN- 
INO  EXECUTION— EQUITY— PBB8BRVA- 
TION  OF  BTIDBNCB-APPEAU 

1.  An  appeftl  Ues  from  the  Appellate  Ooort 
to  tite  Supreme  GoQrt,  UDder  Appellate  Court 
Act,  fi  8  (Hord'a  ReT.  St.  1901,  p.  M7,  c.  8'n, 
la  a  suit  to  enjoin  the  collection  of  a  jndnnent, 
tbough  the  judgment  is  for  lees  than  $1,000, 
and  DO  certificate  of  importance  liaa  been  grant- 
ed: It  not  being  a  salt  to  recover  money  or  chat- 
tela. 

2.  Where,  in  cbancerr  cases,  the  party  who 
obtains  a  decree  fails  to  preserve  the  evidence 
by  a  certificate  or  otberwi»e,  and  the  decree 
does  not  find  the  specific  facts  proven,  it  will 
be  rerersed  on  appeal. 

£^r  to  Appellate  Ooort,  First  District 
StAt  1^  Jacob  A.  EUTert  against  Amalle 
Torsen  and  others.  From  a  decree  tn  favor 
of  platntur  aos  HI.  App.  «7).  defendants 
bring  error.  Reversed. 

James  H.  Hooper,  fw  plalntUTs  In  error. 
Balkier,  Gray  ft  Mote,  fbr  defendant  In  er- 
ror. 

HAND,  J.  This  Is  a  bUI  la  chancery  filed 
In  the  circuit  court  of  Cook  county  by  de- 
fendant In  error  to  enjoin  the  collection  of  a 
Judgment  rendered  In  the  county  court  of 
Cook  county  against  him,  In  favor  of  plain- 
tlff  In  error,  for  $129  and  costs.  The  bill  al- 
leges that  the  plaintiff  in  error  recovered  a 
Judgment  against  the  defendant  in  error,  by 
fraud,  before  one  of  the  Jostlces  of  the  peace 
of  Cook  county;  that  the  plaintiff  In  error 
took  an  appeal  to  the  county  court  of  said 
county,  where  a  Judgment  In  trover  rfas  en- 
tered for  tiie  above  amount;  and  that  the 
sheriff  of  Cook  county,  by  virtue  of  a  ca.  sa. 
Issued  from  said  court.  Is  about  to  arrest  the 
defendant  in  error,  and  confine  him  In  the 
Jail  of  Cook  county,  in  accOTdance  with  the 
command  of  said  writ— and  prays  that  the 
plaintiff  In  error  and  the  sheriff,  and  those 
claiming  under  or  through  them,  may  be  en- 
Joined  from  enforcing  .the  collection  of  said 
Judgment,  and  that  the  same  may  be  set 
aside.  The  case  was  tried  in  open  court,  and 
a  decree  entered  in  accwdance  with  the 
prayer  of  the  bill  of  complaint  The  case 
was  taken  by  wilt  of  error  to  the  Appellate 
court  for  the  First  District  by  plaintiff  In  er- 
ror, where  the  decree  of  the  circuit  court  was 
affirmed,  and  the  record  has  been  brought  to 
this  court  for  a  further  review. 

A  motion  was  made  by  defendant  In  error 
to  dismiss  the  writ  tor  want  of  JurlsdlctlcHi 
tn  this  court  to  hear  and  determine  the  same, 
on  the  ground  that  the  amount  Involved  In 
the  controversy  vras  less  than  S1,000,  and 
that  the  Appellate  Court  had  granted  no  cer- 
tlflcate  of  Importance,  which  motion  was  re- 
served. The  purpose  of  this  action  Is  not  to 
recover  money  or  property,  bat  to  enjoin  the 
collection  of  a  Judgment  claimed  to  have  been 
wrongfullT  obtained.  In  tlie  case  of  Rich- 
ards T.  People,  100  lU.  428,  which  was  a  bin 


to  enjoin  the  obetrnctlon  of  a  road,  where  It 
was  Insisted  this  court  was  without  Jurisdic- 
tion to  entertain  an  appeal  from  the  Appel- 
late Court,  it  was  said  (page  425):  "The 
statute  making  the  right  ot  appeal  from  the 
Appellate  to  this  court  depend,  in  certain 
classes  of  cases,  upon  the  amount  In  contro- 
versy or  of  recovery  in  the  court  below,  has 
no  application  where  the  object  of  the  suit  Is 
nqt  to  recover  a  debt  or  damages,  or  some 
specific  article  of  property,  either  personal  or 
real.  In  all  other  cases,  by  the  express  pro- 
visions of  the  eighth  section  of  the  Appellate 
Court  Act  (Kurd's  Eev.  St  1901,  p.  547,  c.  37), 
an  appeal  lies  to  this  court."  And  In  Chal- 
craft  r.  Louisville,  Evansvllle  &  St  Louis 
Railroad  Ca.  113  HI.  86,  which  was  a  bill  to 
enjoin  the  construction  of  a  bridge  for  a  farm 
crossing  over  a  railroad  track.  In  passing  on 
a  motion  to  dismiss  for  want  of  Jurisdiction 
to  entertain  tiie  writ  of  error,  the  court  said 
(page  87):  "This  is  not  a  suit  to  recover  mon- 
ey or  chattels,  and  li  not  therefore,  affected 
by  the  statute  limiting  appeals  and  writs  of 
error  to  $1,000;  and  the  writ  bence  lies,  with- 
out regard  to  the  magnitude  of  the  Interests 
Involved."  And  In  Tosettl  Brewing  Ca  v. 
Koehler,  200  HI.  369,  65  N.  B.  63&-a  proceed- 
ing to  enjoin  the  levy  upon  a  sale  of  a  lot  un- 
der execution,  and  to  remove  a  cloud  upon 
the  title  arising  by  the  apparent  Hen  of  the 
Judgment— a  motion  to  dismiss  was  made  for 
the  same  reason  as  here  suggested.  It  was 
held  (page  371,  200  111.,  and  page  637,  65  N. 
E.)  that  *i;he  purpose  of  the  suit  Is  not  the 
recovery  of  money  or  property,  hut  It  is  to 
enjoin  the  levy  upon  and  sale  of  the  lot  under 
execution,  and  to  remove  the  cloud  from  the 
title,  and  in  such  case  the  right  to  an  appeal 
is  not  determined  by  the  amount  of  the  Judg- 
ment" The  motion  to  dismiss  the  appeal,  is 
denied. 

It  Is  Insisted  by  the  plaintiff  In  error  that 
this  case  must  be  reversed  for  the  reason 
that  no  certificate  of  evidence  Is  contained 
In  the  record,  and  no  findings  of  fact  were  In- 
corporated In  the  decree.  The  decree  finds 
"that  the  court  bas  jurisdiction  <tf  the  par- 
ties and  of  tbe  subject-matter  In  this  cause; 
that  all  the  material  allegations  of  the  said 
bill  are  true"— and  nothing  further.  Such 
finding  Is  but  a  ccmcluslon,  and  Is  not  snffl- 
dent  under  tbe  decisions  of  this  court  to 
supply  the  place  of  a  certificate  of  evidence. 
The  case  having  been  tried  in  open  court  up- 
on oral  testimony.  It  vras  the  duty  of  the 
complainant,  not  of  tbe  defendant,  to  pre- 
serve the  evidence,  either  by  certificate  of 
evidence  or  specific  findings  of  fact  In  the 
decree.  In  the  case  of  VUIage  of  Harlem  v. 
Suburban  Railroad  Co.,  202  lU.  301,  66  N.  E. 

1050,  where  the  finding  of  facts  was  tbe  same 
as  in  this  decree,  the  cause  was  reversed. 
It  was  there  said  (page  302,  202  111.,  and  page 

1051,  66  N.  E.):  "In  chancery  cases  the  prac- 
tice Is  well  settled  In  this  state  that  the  par- 
ty in  whose  favor  a  decree  granting  relief  is 
entored,  to  maintain  It,  must  preserve  the 
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evidence  by  a  certificate  of  eTlclence  or  other- 
wise, or  the  decree  must  ftdd  tlie  Bpedfle 
facta  tbat  were  proven  on  the  hearing,  and 
that  it  la  not  the  duty  of  the  party  against 
whom  the  decree  granting  relief  la  rendered 
to  preserve  the  evidence."  Having  failed 
properly  to  preserve  the  evidence  upon  which 
the  decree  in  this  case  is  based,  under  the 
foregoing  decision,  and  cases  therein  cited, 
the  decree  must  be  reversed. 

The  Judgment  of  the  Appellate  Court  and 
decree  of  the  circuit  court  will  be  reversed, 
and  the  cause  remanded  to  the  circuit  court 
of  Oook  county.  Reversed  and  remanded. 


(20T  111.  S52) 

FEOPLB  ex  tel.  HILLEL  LODGB.  No.  72. 

I.  O.  B.  B.,  V.  ROSE,  Secretary  of  State. 

(Sapreme  Court  of  Illinois.    Feb,  17,  1904.) 

CORPORATION  —  ANNUAL  REPORT  —  DUTY  TO 
MAKE  —  FORFEITURE  OF  CHARTERS  —  STAT- 
UTES—CO  N  STRU  GTI  ON— C  0  N  STIT  UT 1 0  NALI T  Y— 
IHPAIRMBNT  OP  CONTRACT  OBLIGATIONS— 
CBAMQB  OF  RULES  Of  BVIDENCB. 

1.  Act  Uay  lOt  1901  (Laws  1901,  p.  124).  pro- 
viding that  corporations,  other  than  railroad, 
banking,  baildiog,  and  loan,  and  insurance  com- 

ginies,  shall  annu&ily  report  to  the  Secretary  of 
tate  the  location  of  their  prindpal  offices, 
whether  or  not  the  corporation  is  pursaing  an 
active  bosiuess,  and  the  Idod  of  business  en- 
gaged in,  applies  to  corporations  not  for  pe- 
cuniary profit,  as  well  as  to  strictly  business 
corporations,  as  the  tmn  "active  bndness" 
merely  means  the  exerdse  of  eorpMate  pow- 
ers. 

2.  Act  May  10,  1901  (Iaws  1901,  p.  124).  pro- 
viding for  the  filing  of  annaal  reports  by  corpo- 
rations, and  proTidlng  that  "a  failure  to  make 
■aid  report  and  pay  said  fee  shall  be  i^ma 
fade  evidence  tbat  said  corporation  is  out  of 
hneioess  and  shall  work  a  forfeiture  of  the  char- 
ter of  such  corporation."  is  not  unconstitution- 
al, as  providing  for  a  legislative  or  administra- 
tive forfeiture  of  corporate  franchises,  as  it  ex- 
pressly declares  a  faUnre  to  make  the  report  re- 

Slutred  prima  facie  evidence  of  nwinser,  and 
eaves  the  question  of  forfeiture  to  be  determin- 
ed from  the  fact  of  nonuser  by  a  competent 
court;  the  further  clause  providing  for  for- 
future  being  mereiy  a  statemoit  of  the  effect  of 
nonnser. 

8.  Act  May  10, 1901  (Laws  1901,  p.  124),  pro- 
viding for  annual  reports  by  corporations,  and 
declaring  the  failure  to  make  such  reports  prima 
facie  evidence  of  nonuRer,  and  to  authorize  a 
forfeiture  of  the  charter,  is,  as  applied  to  cor- 
porations orsanlzed  under  the  general  incorpo- 
ration  act  (Kurd's  Rev.  St  1901,  e.  32.  5  tt), 
not  objectionable  as  impairing  the  obligation 
of  a  contract,  for  aection  9  of  the  latter  statute 
gives  the  General  Ae^iembly  power  to  prescribe 
such  reGruIatioos  and  proriaions  as  it  may  deem 
advisable,  whkb  regulations  and  provisions  will 
be  binding  on  corporations  formed  und^  the 
act. 

4.  That  Act  May  10,  1901  (Laws  1901.  p. 
124),  providing  for  annual  reports  by  corpora- 
tions, makes  the  failure  to  report  evidence  of 
nonuser,  which  before  the  passage  of  the  act 
would  not  have  been  proof  ou  that  subject  at 
all,  is  not  a  valid  constitutional  objection  to 
the  act. 

5.  It  Is  not  within  the  legislative  power  to  de- 
clare what  shall  be  conclusive  evidence,  as  that 
would  be  an  invasion  of  the  province  of  the  ju- 
diciary, 

6.  Act  May  10,  1901  (Laws  1901.  p.  124),  pro- 
vides for  the  filing  of  annual  reports  by  corpo- 
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rations,  and  provides  tliat  **a  failure  to  make 
said  r^ort  and  pay  said  fee  shall  be  prima  ft- 
eie  evidence  that  the  said  corporation  is  out  ot 
business,  and  shall  work  a  forfeiture  of  the 
ctiarter  of  such  corporaUon."  Beld,  that  since, 
if  the  statute  should  be  construed  as  anthoria- 
Ing  the  Secretary  of  State  to  declare  an  abso- 
lute forfeitore  of  the  charters  of  defaulting  cor- 
porations, it  would  be  anconstitutional,  it  dhould 
be  construed  as  mereiy  estabUshing  a  new  rule 
of  evidence  of  nonuser,  namely,  that  a  failure 
to  make  the  report  wovided  for  should  be  prima 
facie  evidence  of  that  fact 
Uagrpder,  3^  dissenting. 

Petition  for  mandamus  by  the  pec^Ie,  on 
the  relation  of  Hliiel  Lodge,  No.  72,  Inde- 
pendent Order  Bnal  Brlth,  against  Jamea  A. 
Rose,  Secretary  of  State.  Denied. 

This  is  a  petition  for  mandamus,  filed  in 
this  court  at  the  October  term,  1902,  by 
Hillei  Ix)dge,  No.  72,  Independent  Order  Bnai 
Brlth,  In  the  name  of  the  people  .of  the  state 
of  Illinois,  against  James  A.  Rose,  ncretaiT 
of  state  of  Illinois.  The  petition  alleges  tbat 
petitioner  is  a  corporation  not  tor  pecuniary 
profit;  tbat  its  charter  issued  on  Febroazy 
21,  1000,  and  vas  duly  recorded  In  tlte  re- 
corder's ofilce  of  Cook  county,  IIL,  on  March 
8,  1900;  Uiat  petitioner  la  organised  and  ex- 
isting under  the  laws  of  this  state;  tbat  it 
complied  with  all  the  lavra  an^Ucable  to  Its 
Incorporation,  and  has  ever  since  compiled 
with  the  provisions  of  its'  charter  and  Uie 
laws  of  Illinois.  It  further  alleges  that  re- 
spondent, as  Secretary  of  State,  has  informed 
petitioner  that  Its  charter  has  been  canceled 
and  forfeited  by  him  because  of  its  faUore  to 
comply  with  the  act  ot  the  Leglslabire  en- 
tltied  "An  act  reanlrinK  corporations  ta  make 
annu^  report  to  the  Secretary  of  SUte,  and 
providing  for  the  eancellatton  ot  arUdes  of 
incoiporatUm  for  failure  to  do  so,  and  to  re- 
peal a  certain  act  ther^  named,*'  spproTed 
May  10,  1901  (Laws  1901,  p.  m);  tbat  ce- 
spondent  claims  the  right  to  torteU  and  oui- 
cel  the  charter  because  nt  the  vioUition  of 
section  2  of  tlie  act,  and  for  fttilnre  to  make 
a  report  and  pay  the  fee  mentioned  In  said 
section  2.  The  petitibn  then  all^s  that  re- 
spondent has  informed  petitioner  tiiat  be 
will  reinstate  It  upon  his  records  upon  paj- 
meat  of  i(30  to  him  it,  and  upon  petition- 
er filing  In  his  office  an  affidavit  statins  tiie 
facts  required  by  section  2  of  the  act.  and 
stating  tbe  furtber  fact  tiiat  petitioner  was 
at  the  time  of  default,  and  rtlU  is,  engaged  in 
"active  business"  under  Its  charter;  and  tbe 
petition  then  alleges  tbat  petitioner  refoaes 
to  comply  vrltb  sections  2  and  7  of  said  act, 
because  it  is  not  engaged  In  "active  busi- 
ness," and  cannot  make  affidavit  to  that  Iktt, 
but  Is  a  nonprofltable  and  quasi  <duiritableoor- 
poratlon.  The  petition  avers  tiiat  tbe  act  hae 
no  reference  to  corporations  not  for  peennlaiy 
profit,  and  also  allegea  that  the  act  is  un- 
constitutional. It  sets  out  that  tlie  diartcn 
of  26,000  corporations  bsve  been  canceled  bj 
respondent,  acting  under  said  act  end  diat 
tbe  petition  is  filed  on  behalf  of  all  of  them; 
tbat  respondent  is  still  Secretary  of  State. 
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and  bas  it  within  his  iiower  to  revoke  the 
cancellation  of  petitioner's  charter,  but  that 
be  refuses  so  to  do.  The  prayer  of  the  pe- 
tition Is  that  the  court  order  and  command 
said  James  A.  Rose,  as  such  secretary  of 
state,  to  cancel  on  bis  records  the  forfeiture 
and  cancellation  of  petitioner's  charter  with- 
out^ the  payment  of  VSO.  To  the  petition  of 
the  lodge,  James  A,  Rose,  secretary  of  state, 
filed  a  general  demnrrer.  The  questions  pre- 
sented for  detfflmlnation  are:  First.  Does 
the  act  apply  to  corporations  not  organized 
for  pecuniary  profltf  Second.  Is  the  act  con- 
stitutional? 

Adolph  aiosea,  for  petitions.  H.  J.  Ham- 
Un,  Atty.  GeOi,  for  reepondent 

SCOTT,  J.  (after  stating  the  facts).  The 
first  and  second  sections  of  tbe  statute  (Laws 
1801,  p.  124)  nnder  eosaldaatloii  are  aa  fol- 
lows: 

"Sectitm  1.  Be  It  enacted  by  the  people  of 
the  state  of  Illinois,  represented  In  tbe  Gen- 
eral Assembly:  That  every  corporatUHi  liere- 
after  organized  under  tbe  lavrs  of  this  state 
shall,  before  receiving  a  certificate  of  com- 
plete organization,  file  with  tbe  Secretary  of 
State  a  statement  setting  forth  tbe  post- 
office  address  of  Its  business  office  glvlag 
street  and  number. 

"Sec.  2.  Btut  Incorporated  company,  otlk- 
er  than  railroad,  banking,  building  and  loan 
and  Insurance  companies,  opting  by  virtue 
of  any  general  or  special  law  of  this  state, 
or  hereafter  organised  by  virtue  of  any  law 
of  this  stete,  shall  annually,  between  tbe  first 
day  of  February  and  tbe  first  day  of  March, 
report  to  the  Secretary  of  State  the  location 
of  Ite  principal  office  In  this  stete,  with  town, 
street  and  number;  the  name  of  Ite  officers, 
with  their  residence,  steting  tbe  town,  street 
and  number,  with  the  date  of  the  expiration 
of  their  respective  terms  of  office;  whether 
or  not  tbe  corporation  Is  pursuing  an  active 
business  under  ite  charter  and  the  kind  of 
business  engaged  In,  if  any,  which  said  re- 
port shall  be  made  under  the  seal  of  the 
corporation  and  shall  be  signed  and  sworn 
to  by  tbe  president,  secretary  or  other  officer 
of  tbe  corporation,  and  In  case  said  corpora- 
tloD  la  In  tbe  bands  of  an  assignee  or  re- 
ceiver, then  flncb  report  sball  be  signed  and 
Bwom  to  by  such  assignee  or  recover,  which 
Bald  report,  together  with  a  f ee  (tf  one  dol- 
lar for  filing  the  same,  sball  be  sent  to  the 
Secretary  of  State,  In  whose  office  it  shall  be 
filed,  l^e  Secretary  of  State  shall  In  no 
case  receive  or  file  safd  r^wrt  untU  said  fee 
la  paid,  and  a  fidlure  to  make  said  report 
and  pay  said  fee  shall  be  prima  fade  evi- 
dence that  said  eorporatkm  la  out  of  bu^ 
nesa*  and  shall  work  a  forf  eitiire  of  the  char^ 
ter  of  such  corporation.  And  It  Is  hereby 
made  the  dnty  of  the  Secretary  of  State  to 
enter  upon  the  records  of  his  office,  as  soon 
as  practicable  after  defoult  in  making  such 
report^  the  cancellation  of  the  charters  of  all 


corporations  falling  to  make  said  report  at 
tbe  time  and  In  the  manner  herein  provid- 
ed." _ 

Section  B  provides  that  the  Secretary  of 
State  shall  furnish  blanks  for  making  tbe 
report  contemplated  by  section  2  to  each 
corporation  whose  address  Is  disclosed  by  the 
records  of  his  office,  with  a  notice  stating 
tile  effect  of  a  failure  to  make  the  report; 
and  provides  for  notice  l^y  publication  to 
corporations  whose  addresses  are  not  so  dis- 
closed. 

8ecti(»w  4  and  5  provide  fOr  proof  of  pub- 
lication, and  fix  the  rate  of  compensation 
for  publication  of  such  notice^ 

Section  e  provides  for  filing  with  the  re- 
corder of  deeds  In  each  county  a  list  of  the 
corporations  complying  with  section  2  of  the 
statute,  together  with  the  names  and  ad- 
dresses of  their  principal  officers,  and  the 
location  of  the  principal  business  office  of 
the  corporation  In  this  state,  and  a  list  of 
thoee  falling  to  comply  with  section  2  after 
having  in  one  or  more  yean  made  tbe  re- 
port  required  by  that  section. 

Section  7  is  as  follows:  *'It  is  further  pro- 
vided, that  any  corporation  which  is  pursn*- 
Ing  an  active  business  under  Ite  charter,  fail- 
ing to  make  said  report  at  the  time  provided 
by  law  may,  at  any  time,  within  one  year 
from  such  default,  be  re-Instated  upon  tbe 
records  In  the  office  of  the  Secretary  of  State 
upon  the  payment  of  a  fee  In  the  sum  of  $20 
for  such  le-lnstatement  and  filing  in  said 
office  an  affidavit  stating  all  tbe  facta  re- 
quired In  section  8  [2]  of  this  act,  and  In 
addition  thereto,  the  fact  that  It  was  at  the 
time  of  such  default,  and  stUl  Is,  engaged 
In  active  business  under  Its'  charter." 

The  remaining  sectjons  provide  for  the 
payment  of  expenses  of  publication,  and  re- 
peal an  earUw  act 

The  language  of  this  act  is  broad  enongh 
to  Include  corporations  not  for  pecuniary 
profit  The  first  section  applies  to  "every 
corporation.'*  The  second  Is  In  reference  to 
*^very  Incorporated  company,"  other  than 
railroad,  banking,  building,  and  loan  and  in- 
surance companies,  now  existing  or  boreafter 
(K-ganised  under  the  laws  of  this  state.  It  is 
conceded  that  these  gen«ml  terms  Indnda 
corporations  of  tbe  class  to  which  tbe  peti- 
tioner belongs,  but  It  Is  argued  that  the^  are 
restrained  by  tbe  general  context  and  br  the 
sidrlt  of  the  law,  and  that  the  act,  when  con- 
sidered as  a  whole,  Indicates  that  tbe  Legla- 
lature  meant  only  business  corporations;  and, 
in  sn^rt  of  this  position,  attention  Is  called 
to  the  fact  that  in  aectlon  2  the  corporation 
la  required  to  report  whether  it  "is  pursuing 
an  active  business  under  Ito  charter,"  and, 
by  section  7,  when  it  doBlres  reinstatement 
it  is  required  to  show  by  affidavit  that  at  the 
time  of  Ite  default  It  was,  and  still  is,  "en- 
gaged in  active  business  nndw  Ita  cbarteE"; 
and  It  la  said  that  corporatiims  not  for  pe- 
cuniary [Hwflt  wdinarily  are  not  engaged  In 
active  business,  whmce  tite  conclusion  that 
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the  act  wu  not  Intended  to  apply  to  tbem. 
'The  twm  "sctlTe  bosinew,"  as  need  In  tbis 
statute,  means  the  exercise  o(  corporate  pow- 
ers—the doing  ot  those  things  which  the  cor^ 
poratlon  is  by  Its  charter  authorized  to  do. 
We  are  conarmed  In  this  view  of  the  mean- 
ing of  these  words  by  the  fact  that,  In  sec- 
tion 29,  c.  82,  Hard's  Rev.  St  1901,  persona 
desiring  to  o^nlse  a  corporation  not  for  pe- 
canlary  prcAt  are  required  to  file  with  the 
Secretary  of  State  a  certificate  stating  <*the 
particular  business  and  objects  for  which  It 
is  fnmed,"  and  by  the  succeeding  section  It 
Is  provided,  "upon  complying  wltb  the  fore- 
going conditional  the  corporation,  sode^  we 
association  shall  be  deemed  fully  organised, 
and  may  proceed  to  bustness."  It  is  appar- 
ent that  the  word  "business,"  aa  used  by  the 
Legislature  In  the  statute  of  1901  under  con- 
sideration, nten  not  alone  to  those  things 
which  the  coxporatloa  tor  pecuniary  proUt 
may  do. 

The  constitutionality  of  the  act  Is  attacked 
upon  the  ground  tliat  the  Legislature  has  no 
power  to  dlssolTe  a  corporation  or  to  declare 
a  forfeiture  of  its  franchise,  nor  has  the  Leg- 
islature the  power  to  prescribe  a  ata,t»  of 
facts  under  which  this  may  be  done  throu^ 
an  admlnlstratlTe  ofBcer,  because  such  an  act 
la  the  exercise  of  Judicial  power,  which,  un- 
dat  tbB  OonsUtutlons  of  the  state  and  of  the 
United  States^  Is  veated  In  the  Judicial,  and 
denied,  by  Imidicatlcm.  to  the  l^lslatiTe,  d»> 
partment;  and.  as  petitioner  was  organised 
prior  to  the  passage  of  the  act  ot  1001.  we 
are  dted  to  tlie  Dartmouth  Clollege  Oase,  and 
to  other  eases  of  like  dmracter,  bidding  that 
a  franchise  of  a  corporation  is  propwty,  in  the 
law,  and  Is  proteMed  by  the  Oonstitatlons  of 
the  state  and  of  the  United  States  aa  a  con- 
tract whi^  cannot  be  impaired  by  the  L^s- 
lature.  The. accuracy  ot  petltikmer^  proposl- 
ttons.  as  abstract  statemoits  of  the  law,  la 
beyond  question,  but  we  tidnk  than  inap- 
plicable liere,  because  baaed  apon  a  miscon- 
Btmction  of  the  statute  now  beftva  ua.  One 
of  the  puriKisea  ot  ttuK  present  etatate  evi- 
dently was  to  facilitate  tiie  taxation  of  oor- 
porations,  and  to  provide  Informatim  tor  tiie 
taxing  officers  In  reference  to  the  existence 
and  locatbm  of  corpoxatlons  wgenlzed  under 
the  lawi  of  the  state,  ai^  owning  propwty  In 
the  state.  The  purpose  of  this  statute,  fnr- 
mer.  Is  to  require  erldenee  once  each  year 
that  the  corporation  is  exwcislng  the  powers 
granted,  and  ito  failure  to  make  sncfa  pnxtf 
is  made  prima  fade  evidence  ot  nonnser. 
The  thing  that  works  a  fOrfeltnre  of  ttie  cor- 
poration is  the  fact  of  nonnser,  which  can  be 
finally  determtoed  (mly.  1^  a  court  of  comp» 
tent  jurisdiction  (Bruffett  t.  Great  Western 
Railroad  Ga,  26  lU.  358;  Baker  r.  Admlula- 
trator  of  Backus,  82  XIL  79;  Board  of  Sdn- 
cation  T.  Bakewell.  122  ID.  889. 10  N.  B.  878); 
and  the  cancellation  whldi  the  Secretary  ot 
State  is  required  to  enter  upon  the  recorda 
i)f  Us  office  would.  In  such  proceeding,  make 
a  prima  fade  case  for  the  pe(^&  It  the  eat^ 


poratlon  la  in  fact  engaged  in  aeUv*  bosi- 
neaa.  and  faila  to  make  the  report,  it  la  not  by 
reason  ot  that  fallore  deprtved  ot  ito  charter, 
but  may.  In  a  suit  bronght  against  It;  abow 
the  fact,  and  therein  defeat  tiie  proceeding. 
It  is.  no  doubt,  true,  aa  snggeeted  liy  petition- 
er, that  If,  with  the  recorda  In  tiie  office  ot 
the  Secretary  of  State  to  their  preerait  condi- 
tion, petitioner  desired  a  certified  copy  of  the 
-docnmenta  filed  by  Ita  tocwporatora  as  a 
bafilB  for  Its  charter,  such  coi^'  would  show 
the  cancellation  contemplated  by  section  2  of 
the  statute.  This  condition  of  aifalr^  and 
the  fact  that  such  entry  on  the  record  la  a 
perpetual  and  continning  notice  that  ito  cor- 
porate powers  are  ended,  misleading  thoogh 
such  notice  may  be  In  some  instances,  are  to- 
centlves  ot  the  moat  potent  character  for  a 
compliance  with  section  2  of  the  act  The 
effect  of  the  act  is  simply  to  make  a  failure 
to  report  as  required,  prima  facie  eridence; 
and  the  clause  providing  that  the  faUore  to 
report  and  pay  the  fee  iheretcx  **shall  be  pri- 
ma fade  evidence  that  said  corporatton  Is 
out  of  business,  and  shall  work  a  forfettnre 
of  the  charter  of  such  corporation,'*  was 
merely  totended  to  t>e  a  statement  at  the  ef- 
fect of  a  condition,  nam^,  nonnser,  of  which 
cottdltiott  the  failure  la  made  prima  tade  evi- 
dence. 

It  may  be  suggested  that  ttda  eonstractlim 
the  statute  places  npon  the  owporatton  an 
additional  burden— one  not  oontemplated  by 
ita  charter,  which  la  the  oontraet  between  It 
and  the  state— and  fliat  the  atatnte  is  there- 
fore obnoxious  to  tiie  Oonstitntion,  tor  the 
reaaon  that  It  Impalca  the  obUgatim  of  a  eon* 
tract 

Petitioner  la  organlied  nndor  tiie  general 
tocorporation  act  passed  to  1872.  Section  9 
of  that  act  provldea:  'The  General  AsBem* 
bty  shall,  at  all  times,  have  power  to  pre- 
scribe audi  regnlatioaa  and  pnvtslona  as  It 
may  deem  advisable,  whlcb  i^nlationa  and 
provlalona  ahall  be  binding  on  any  and  all 
corporations  formed  under  the  provlirions  of 
thia  act:  and,  provided,  further,  that  thta 
act  shall  not  be  held  to  revive  or  atend  anj 
private  charter  or  law  heretofore  granted  or 
passed  concerning  any  corporation."  Hard's 
Bev.  St  1901,  p.  4B6,  c.  82,  |  9. 

In  City  ot  DanvUle  t.  Duiville  Water  Go^ 
178  111.  290,  58  N.  B.  m  69  Am.  St  Bep. 
804,  we  conatdCTCd  this  section  9;  and  aald 
to  reference  thereto  Cpftge  806,  178  HL.  page 
121,  88  N.  H.,  69  Am.  St.Bep.  804):  ««By  or- 
ganlxing  under  the  general  Incorporation  act 
the  defendant  to  errw  agreed  to  sabmtt;  It^ 
self  to^  and  to  be  bound  by,  aucb  regnlatlona 
and  provlsIonB  as  the  Leglalatnre  dwnld 
deem  it  advisable  to  make.  •  •  • 
language  of  section  9  Is  different  tnmi,  and 
broader  to  ita  scope  than,  the  language  eon* 
teined  to  many  charters  which  lesarve  to  tin 
state  the  power  to  repeal,  alter,  amend,  or 
modify  the  charter  Itself.  We  aK>rehend, 
therefore,  that  the  declBlims  restricting  the 
power  of  tbe  state  aa  to  charters  whidi  ava 
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tlTen  BnbJ^t  to  the  rlgbt  of  the  state  to  le- 
peal,  alter,  amend,  or  modify  them,  d(i  not 
apply  to  BQch  broad  language  as  ia  used  In 
section  9.  By  the  terms  of  section  9.  It  la 
something  more  than  the  mere  right  to 
cbange  the  charter  of  the  corporation,  which 
Ifl  reserved  to  the  L^lslature.  The  author- 
ity Is  thereby  reserved  to  provide  the  regula- 
tions and  provisions  under  which  the  corpo- 
ration may  proceed  In  the  transaction  of  Its 
business.  We  have  held  that  the  Legislature 
may  Imimse  duties  on  corporattons,  the  same 
as  on  Individuals,  In  the  absence  of  special 
enactments.  We  have  also  held  that  the 
Constitution  of  1848  by  Implication  reserved 
to  the  Legislature  the  right  to  change  or  in- 
crease the  liability  of  a  shareholder  In  a  cor- 
poration. Illinois  Central  Railroad  Oo.  v. 
City  of  Bloomlngton,  76  III.  447;  Weldenger 
V.  Spmanc^  101  III.  278;  Diversey  v.  Smith, 
103  111.  378  [42  Am.  Rep.  14];  Aren*  v.  Weir, 
89  in.  25;  Butler  v.  Walker,  80  III.  345." 

We  think  It  apparent  from  the  language 
Just  quoted  that  this  statute  of  1901,  as  we 
construe  It,  Is  within  the  terms  of  section  0, 
supra,  which  must  be  deemed  to  be  a  part  of 
the  charter  of  every  corporation  organized 
under  the  act  of  1872.  and  that,  while  It  Is 
true  that  neither  the  Legislature  nor  a  min- 
isterial officer  can  declare  a  forfeiture,  still 
It  Is  within  the  power  of  the  Legislature,  un- 
der section  9,  supra,  to  require  corpomtions 
to  make  the  reports  required  by  section  2 
of  the  act  of  1901,  and  to  provide  that  a  rec- 
ord of  their  default,  made  by  a  ministerial  of- 
ficer, shall  be  prima  fade  evidence  of  non- 
user,  and  to  authorize,  prima  facte,  a  for^ 
feltore  of  the  charter. 

It  Is  true  that  this  statute  makes  thai,  vis., 
failure  to  report,  evidence  of  nonuser,  which 
before  the  passage  of  the  statute  would  not 
have  been  proof  on  that  subject  at  all;  but 
this  Is  not  a  valid  constltutlonal  objection. 
"No  man  or  corporation  has  a  vested  right  In 
the  rules  of  evidence.  They  pertain  to  the 
remedies  provided  by  the  state  for  Its  citi- 
zens, and  do  not  constitute  a  part  of  any  con* 
tract.  They  are  subject  to  control  and  modi- 
fication by  the  Legislature,  whether  affecting 
proof  of  existing  rights  or  rights  subsequent- 
ly acquired.  Changes  In  them  may  be  made 
applicable  to  existing  causes  of  action. 
Cooley's  Const  Llm.  (6th  Bd.)  p.  451;  Gage 
T.  Caraher,  125  lU.  447  [17  N.  B.  777].'*  Chi- 
cago, Burlington  &  Qnlncy  Railroad  Oo.  t. 
Jones,  140  m.  861,  87  N.  B.  247,  24  B.  A. 
141,  41  Am.  St.  Rep.  278. 

It  Is  not,  however,  within  the  legislative 
power  to  declare  what  shall  be  conclusive 
evidence,  as  that  would  be  au  Invasion  of 
the  power  of  the  Judiciary.  8  Cyc.  p.  820; 
Corbin  t.  Hill.  21  Iowa,  70;  White  v.  Flynn, 
23  Ind.  46;  United  States  v.  Klein,  13  Wall. 
128,  20  L.^.  519;  Missouri,  Kansas  &  Texas 
Hallway  Co.  v.  Slmonson,  64  Kan.  802,  68 
Pac.  65S,  B7  L.  R.  A.  765.  91  Am.  St  Rep. 
248. 

To  give  to  this  statute  the  meanlnr  con- 


tended for  by  petitioner  la  to  sa/  that  tho 
purpose  of  the  Legislature  was  to  make  the 
failure  to  report  conclusive  evidence  that  a 
forfeiture  has  taken  place,  although  the  stat- 
ute expressly  says  It  shall  be  prima  facie 
evidence,  merely.  This  construction  of  peti- 
tioner finds  support  It  Is  true,  In  the  fact  that 
the  statute  provides  that  the  failure  to  report 
shall  work  a  forfeiture  of  the  charter,  there- 
by attempting  to  give  to  the  evidence,  which 
It  says  Is  prima  fade,  the  effect  of  evidence 
that  is  conduslve.  The  provisions  of  this 
statute  are  In  that  respect  Inconsistent  vrlth 
each  other,  and  the  meaning  of  the  act  must 
be  determined  by  the  construction  placed 
thereon  by  the  courts.  To  say  that  it  mere- 
ly provides  what  shall  be  pdma  fade  evi- 
dence of  nonuser,  and  for  recording  that  evi- 
dence. Is  to  uphold  It;  to  say  that  the  act  of 
the  Secretary  of  Bt&te  which  It  directs  abso- 
lutely forfeit!  the  charter  of  the  defaulting 
corporation  Is  to  destroy  It.  Where  ai  statute 
may  receive  dther  of  two  constructions,  one 
of  which  would  result  In  Ite  being  upheld, 
and  the  other  of  which  would  bring  It  with- 
in the  Inhibition  of  the  Constitution,  that  con- 
struction win  be  adopted  by  the  courts  which 
will  avoid  conQIct  with  the  Constitution. 
Newland  v.  Marsh,  19  III.  376;  People  v. 
Simon,  176  111.  165,  52  N.  B.  910,  44  L.  B.  A. 
801,  68  Am.  St  Rep.  176.  It  becomes  our 
du^,  therefore,  to  construe  this  statute,  not 
as  a  law  authorizing  the  -Secretary  of  State 
to  declare  absolute  forfeitures  of  the  char- 
ters of  defaulting  corporations,  but  as  mere- 
ly establishing  a  new  rule  of  evidence  against 
these  artificial  persons. 

The  corporation  which  bss  defaulted  In 
making  thib  report  can,  within  a  year  there- 
after, have  affirmative  relief,  and  clear  the 
records  In  the  office  of  the  Secretery  of 
Stete  of  the  evidence  against  It  by  complying 
with  section  7  of  the  act  of  1901.  What  ite 
right  If  any>  iB  to  affirmative  relief  after 
the  expiration  of  that  year.  If  It  does  not 
avail  Itself  of  tbe  right  given  by  that  sec- 
tion. It  Is  unnecessary  now  to  determine. 

The  facte  averred  by  the  petition  do  not 
entitle  tbe  petitioner  to  tbe  relief  aooght 
Writ  denied. 

MAGRUDBR,  J.  (dissenting).  I  do  not 
concur  In  all  of  the  opinion  of  the  majority,  as 
prepared  by  my  Brother  BOOTT,  and  nibnilt 
the  following  views: 

1.  In  the  petition  for  mandamus  herein 
filed,  the  petitioner  alleges  that  the  act  of 
May  10,  1901  (Laws  1001,  p.  124),  when  prop- 
erly construed,  has  no  reference  to  corpora- 
tions organized  not  for  pecuniary  profit  or 
to  religious  corporations.  It  Is  then  alleged 
that  the  petitioning  corporation  bereln  Is  a 
corporation  not  for  pecuniary  profit  a°d 
therefore  does  not  come  within  the  purview 
and  requirements  of  the  act.  This  conten- 
tion cannot  be  maintained.  The  act  Is  broad 
enough  In  Ite  terms  to  indnde  all  corpora' 
tlons,  whether  religious  corporations,  or  cor> 
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poTBtloiui  organised  uot  tot  pecuniary  profit, 
as  well  AM  corporatloiui  organised  fw  pe- 
cuniary profit  The  first  sectton  of  tbe  act 
proTtdes  **Uiat  every  corporatloii  bereafter 
organised  under  the  laws  of  this  state  absU 

•  •  *  file  with  the  Secretary  of  State  a 
statem«it;**  etc.  This  language  la  broad 
enough  to  embrace  every  corporation  organ- 
Ized  under  the  laws  of  the  stat^  and  makes 
no  distinction  between  those  organized  for 
pecuniary  profit  and  those  organised  not  tot 
pecuniary  profit  Again,  section  2  provides 
that  **e^ery  Incorporated  company,  other 
than  raUroad,  benkii%  building  and  loan  and 
Insnrance  companies,  existing  by  Tirtue  of 
any  genial'  or  tvec^l  law  of  this  states  or 
hetektbBt  o^a^zed  by  ^rtne  ot  any  law  of 
this  states  Shan  ammally  •  •  *  report  to 
the  Secretary  of  State."  The  language  of 
this  section  is  broad  enoa^  to  embrace  cor^ 
poratlons  oi^inlsed  not  tot  pecuniary  prc^t 
as  weD  as  corporations  otipinlsed  Cor  peca- 
nlaiy  profit  Every  corporation,  except  rail- 
road, banking,  building  and  loan  and  Insnr- 
ance companies,  is  embraced  within  the  re- 
quirements of  the  act  Consequently  tlie 
tltloner  could  not  escape  ,  obediuice  to  the 
requirements  of  the  act  upon  Hie  alleged 
ground  that  It  Is  a  corporation  (Hganlsed 
not  for  pecuniary  profit  By  reasm  of  its 
character  In  this  regard,  tt  la  not  taken  oat 
ef  the  terms  of  the  act 

It  8e«ns  to  be  contended  that  cnporatiras 
organised  not  for  pecuniary  profit  are  not 
embraced  within  tbe  terms  of  the  act  be> 
cause  fbe  report  mentioned  In  section  2  Is 
required  to  state  **whether  or  not  the  cor- 
praatlon  Is  pursuing  an  active  business  un- 
iet  its  cbarto;  and  the  kind  of  business 
engaged  in.  if 'any,"  and  because,  in  section 
%  *fa  failure  to  make  said  report  and  pay 
said  fee  shall  be  prima  Cadle  oTldence  ~that 
said  corporation  is  out  at  business,"  etc, 
and  because,  In  section  7,  It  is  provided  **tfaat 
any  corporation,  which  Is  pursuing  an  active 
business  under  Its  charter,  falling  to  make 
said  report  at  the  time  provided      law  may, 

*  *  *  be  re-Instated,"  etc  It  does  not 
necessarily  follow  that  the  words  "active 
budness^'  and  "business,"  as  here  used,  re- 
fer only  to  corporations  organized  for  pe- 
cuniary profit  These  words  are  not  con&ied 
to  corporations  which  do  business  for  the 
purpose  of  making  money,  but  refer  to  the 
carrying  out  of  the  objects  of  its  charter  by 
any  corporation.  When  the  corporation  Is 
required  to  report  whether  or  not  it  is  pur- 
suing an  active  business  under  its  charter, 
it  is  merely  required  to  report  whether,  or 
not  It  Is  a  going  concern,  or  Is  doing  such 
acto  as  it  la  authorized  to  do,  and  for  the 
doing  which  it  was  clothed  with  corporate 
existence.  Fw  Instance,  the  petitioner  al- 
leges that  Ito  corporate  object  as  shown  by 
ite  charter.  Is,  among  other  things,  "to  alle- 
viate the  wants  of  the  poor  and  needy;  to 
vlilt  and  attend  the  sick;  to  rescue  the  vic- 
tims of  persecution:  to  provide  for,  protect 


and  assist  the  widow  and  orphan,"  ^ete.  The 
accon^pllshmoit  these  ends,  tiiongfa  tbey 
may  be  ends  proposed  to  be  aceomirii^ed 
by  a  corporation  organized  not  for  pecuniary 
profit  may  require  the  employment  of  agents, 
and  the  distribution  and  delivery  of  sup- 
plies. The  carrying  out  of  the  diailteble 
objecto  proposed  by  tiie  charter  might  re- 
quire the  employment  of  smdi  means  and 
Bgendea  as  would  constitute  a  business, 
though  not  a  business  pursued  tm  pecunlaiy 
profit  and  pursued  only  for  tbe  purpose  of 
accomplishing  such  charitable  aids.  It  can- 
not be  said,  therefore,  that  the  broad  lan- 
guage used  In  section  1  and  section  2  of  the 
act  is  BO  far  limited  and  restricted  by  the 
subsequent  use  of  tbe  words  'Active  busi- 
ness" and  "business"  as  to  eliminate  altogetii- 
er  from  the  purview  of  the  act  such  corpora- 
tions, IUm  the  petitioner,  as  are  wganli^ 
not  for  pecuniary  inofit 

Judicial  notice  Is  taken  of  tbe  ftct  0iat 
section  2  of  the  act  Af  May  10,  1801  (Laws 
1901,  p.  124),  was  amended  by  an  act  ap- 
proved Hay  la,  1903.  Sees.  Iaws  lit  IMS, 
p.  123.  By  the  latter  act  section  2  was 
amended  1^  Insrating  affin  tiie  words  "In- 
surance omqHUiies"  tbe  following  wends: 
"religious  corporations  and  corporations  not 
organized  for  pecuniary  profit"  Sectitm  2, 
as  thus  amended,  reads  as  follows:  "fitveiy 
Incorporated  ccnnpany  other  than  railroad, 
banking,  building  and  loan  and  insuraace 
companies,  religious  corporations,  and  cor- 
porations not  organised  for  pecuniary  profit 
existing  by  virtue  of  any  general  or  special 
law  ot  this  state,  m  hereaft»  (nganlzed  by 
virtue  ot  any  law  ot  this  states  shall  an- 
nually, between  tbe  first  day  of  February 
and  the  first  day  of  March,  repnt  to  tbe 
Secretary  of  State,"  etc.  In  other  words, 
the  amendment  to  sectton  2  tskes  rdlgtous 
corporations  and  cwimrations  not  organised 
for  pecuniary  profit  as  well  as  raflroad,  bank- 
ing; building  and  loan  and  insurance  ctmi- 
panies,  out  of  the  {Operation  <tf  the  act  ef 
1901.  This  amended  act  however,  has  no 
effect  upon  the  present  suit  snd  does  not 
bring  It  irithln  the  doctrine  announced  In  tbe 
case  of  Vance  v.  Rankin,  194  111.  625,  62  N. 
B.  807,  88  Am.  St  Rep.  178.  for  the  reason 
that  tbe  forfeiture  and  cancellation  hoein- 
before  set'  forth  were  complete  before  the 
passage  of  tbe  amended  act  and  tbe  time 
has  passed  when,  by  the  provisions  of  ttie 
act  of  1901,  the  petitioning  corporation  can 
be  reinsteted.  This  being  so.  If  tlte  act  of 
1901  is  a  valid  act  the  forfeiture  and  can- 
cellation complained  of  by  the  petitioner 
must  stand.  The  act  of  1901,  before  It  was 
amended,  and  as  amended.  Is  not  an  act 
which  gives  a  qtedal  remedy,  but  Is  an  act 
which  imposes  a  penal^.  The  penalty,  hav- 
ing been  incurred  under  tbe  act  of  1901  be- 
fore amendment  cannot  be  remitted  by  the 
amendment  to  the  a<t  passed  In  1003.  That 
amendment  by  Ite  tonus,  refers  to  future^ 
and  hot  past  action,  as  clearly  ivpears  tnm 
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ttie  wotAb  "everr  Incorporated  company 

•  •  •  shall  annually  *  •  •  report  to 
the  Secretary  of  State,"  et&  The  report  to 
be  made  refers  to  future  reports;  that  is  to 
ray,  all  reports  made  after  the  passage  of 
the  amendment  In  1903.  Whether  or  not, 
therefore,  the  petitioner  18  entitled  to  the  writ 
of  mandamus  prayed  for,  depends  upon  the 
question  whether  the  act  of  1901  Is  a  consti- 
tutional law. 

2.  The  petition  further  alleges  that  even 
If  the  act  May  10,  1901,  does  Include  cor^ 
poratJona  organized  not  for  pecuniary  profit, 
yet  that  'It  Is  onconstltutloual  and  void,  and 
la  no  warrant  In  law  for  the  Secretary  of 
State  to  cancel  and  forfeit  petitioner's  char- 
ter, or  to  demand  money  for  its  reinstate- 
ment" This  allegation  of  the  petition  pre- 
sents for  consideration  the  constitutionally 
of  the  act  of  May  10,  1901.  And  the  ohser- 
rations  hereinafter  made' apply  u  well  to 
the  act  as  amended  In  1908.  aa  to  the  original 
act  of  1901;  that  is  to  say,  aa  well  to  the 
act  since  religions  corpOTatlous  and  corpora- 
tions not  organized  for  pecuniary  profit  have 
been  excluded  trom  Its  opwatton  u  when 
th^  were  Included. 

By  the  act  in  question  the  Legislature  re- 
quires every  corporation  In  the  state,  with 
tbe  CTceptlons  q)ecifled,  to  make  a  report 
annually  to  the  Secretary  of  State,  and  to 
pay  to  Um  a  fed  of  fl,  and  makes  the  fail- 
ure to  make  such  report  and  pay  such  fee 
operate  as  a  forfeiture  of  the  charter  of  the 
corporation;  and  the  Secretary  of  State  la 
required,  upon  default  by  the  corporation  In 
making  such  r^Mrt,  to  enter  upon  tbe  rec- 
ords of  his  ofl9ce  the  eaoedlatlon  of  the  char- 
ter of  the  corporation  so  making  such  de- 
fault. Has  the  Legislature  the  power  to  for^ 
felt  the  charter  of  a  corporation  tat  failure 
to  perform  a  specified  act,  without  any  as- 
certainment ot  such  failure  by  a  Jndldai  pro- 
eeedlngT  ^e  charter  of  a  cflgporation  Is  an 
«»cnted  ccmtract  between  tiie  goTemment 
and  the  COTporators,  Dartmouth  Oollege  t. 
Wbodward,  4  Wheat  SIS.  4  U.  Ed.  628;  Ooles 
T.  Uadlsim  County,  Breeae,  164.  12  Am.  Dec. 
161;  •  Bush  T.  Shlpman,  4  Scam.  186.  ^e 
Zi^slatnie  has  no  powor  to  repeal,  Impair, 
or  alter  such  a  contract,  against  tbe  consent 
of  tbe  coEporatlott.  Aruffett  t.  Great  West- 
em  BaUroad  Co.,  2S  III.  8S8.  Tbe  flrM 
ciatise  of  section  10  of  article  1  of  the  Oon- 
atitutlon  of  the  United  States  proTldes  ttiat 
••no  state  shall  •  •  •  pass  any  •  •  • 
law  impalrlDs  tbe  obligation  ot  contracts.** 
Section  14  of  article  2  of  the  ConsUtntion  of 
1970  of  Illinois  provides  that  •'no  *  •  • 
lair  Impairing  tiie  obligation  of  contracts 

•  •  •  shall  be 'passed."  A  law  which, 
tike  tbe  one  here  under  oonidderatlon,  ait- 
thortee?  sn<di  a  ministerial  officw  as  the  Sec- 
retary of  State  to  enter  upon  tbe  records  of 
bis  office  Uie  cancellation  of  the  charter  ct 
a  Corporation,  without  a  Judicial  determina- 
tion diat  such  corporation  has  been  guilty 
of  some  act  which  authorizes  a  forfeiture  of 


its  charter,  impairs  the  obllgatitm  of  tbe 
contract  between  the  state  and  the  corpora- 
tion, as  embodied  in  its  charter.  Bruflett  t. 
Great  Western  Railroad  Co.,  20  HI.  353. 

If,  however,  there  could  be  any  question 
as  to  the  correctness  of  the  proposition  al- 
ready stated,  there  can  be  no  question  as  to 
the  nnamstltutionallty  of  this  act,  for  an- 
other reason.  The  fonrte^ith  amendment 
to  tbe  Oonstltatlon  of  the  United  States  pro- 
vides, among  other  things,  as  follows:  "Nor 
shall  any  state  deprive  any  person  of  Uf^ 
liberty,  or  property  vrlthont  due  process  of 
law."  Section  2  of  article  2  of  the  Consti- 
tution of  1S70  of  lUtnola  provides  as  follows: 
"No  person  shall  be  deprived  of  life,  liber- 
ty, or  property  without  due  process  of  law." 
The  franchises  granted  to  a  corporation  by 
the  act  of  Incorporation  are  property.  Re- 
gents V.  Williams,  9  0111  &  J.  86S.  31  Am. 
Dec  72.  Such  francbisea  b^ug  property, 
they  cannot  be  taken  away  from  the  corpora- 
tion without  due  process  ot  law.  What  is 
due  process  of  law?  The  expression  "due 
process  of  law"  means  the  same  as  tiie  ex- 
preesion  "tbe  law  of  the  land."  Oooley's 
Const  Lim.  (6th  Ed.)  p.  430;  Burdlck  T. 
People,  140  HI.  800.  36  N.  BL  948,  24  L.  R.  A. 
152,  41  Am.  St  Rep.  32a  "The  law  of  the 
land"  has  been  defined  to  be  "the  general 
law;  a  law  which  bears  befot^  it  condemns; 
which  proceeds  upon  inquiry,  and  renders 
Judgment  only  after  trial.  Tbe  meaning  is 
that  every  citizen  shall  bold  his  life,  lib- 
erty, property,  and  Immunities  tmder  the  pro- 
tection of  the  general  rules  wUeb  gorem  so- 
ciety. Everything  which  may  pass  ondw 
the  form  of  an  enactment  Is  not,  therefore, 
to  be  considered  the  law  of  the  land."  Ooo- 
ley's Oonst  Lim.  (6th  Bd.)  p.  431.  In  Re- 
gents T.  Williams^  8  Gill  ft  J.  866,  81  Am. 
Dec  99;  It  was  said:  *3y  *tbe  law  of  the 
land'  fs  meant,  by  tbe  due  course  and  process 
of  the  law."  In  Oampbell  t.  Ckimpbtil,  68 
HI.  462,  we  held  that  the  phrase  "due  process 
of  law,"  In  fSe  clause  of  the  Constitution 
forbidding  divestiture  of  title  except  by  doe 
process  of  law,  "has  reference  to  Judicial 
proceedings  according  to  the  course  and 
usage  of  tbe  comnum  law,  and  moat  al- 
ways be  based  upon  notice."  In  Board  of 
Education  ▼.  Bakewell,  122  IlL  889,  10  M.  a 
878,  we  quoted  and  adi^ted  the  d^lnltltffl 
of  **dne  process  of  law."  as  given  by  Mr.  Jus- 
tice Edwards  In  Westervelt  r.  Gregg.  12  N. 
T.  209.  62  Am.  Dee.  160.  which  definition  la 
as  follows;  *'  *Dne  process  of  law'  undoubt- 
edly means  In  the  due  course  of  legal  pro- 
ceedlngS)  according  to  those  rules  and  forms 
whlfdi  have  been  established  for  the  protec- 
tion of  private  rights.  Sncb  an  act  as  liie 
Legislature  may,  in  the  nncontrolled  exercise 
of  its  power,  think  fit  to  pass,  is  In  no  smse 
the  process  of  law  designated  by  the  Oonitl- 
tntlon."  In  Qxe  case  of  Board  of  Edumtlon 
T.  Bakewell,  supra,  we  said  (pagB  SBO,  122 
ni.,  page  884,  10  N.  E.):  "To  ascertain  tbnt 
a  deed  Is  conditional,  that  there  has  been  a 
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breftcta  of  condUlOD,  and  to  enforce  forfel- 
tam  for  the  breach,  are  Judicial  functlona, 
which  it  la  not  within  the  competencr  of  leg- 
islative power  to  exercise.  *  *  *  A  prl- 
Tato  corporation  created  by  the  Legislature 
may  lose  Ita  franchises  by  a  misuser  or  a  non- 
nser  of  them,  and  tbey  may  be  rescuned  by 
the  gOTenunent  under  a  judicial  Judgment 
upon  a  quo  warranto  to  ascertain  and  en- 
force a  forfeiture.  Terrett  t.  Taylor,  9 
Oranch,  SI  [3  L.  Ed.  6501."  In  Burdlck  t. 
People,  140  Ul.  600,  36  N.  £1  MS.  24  U  B.  A. 
1S%  41  Am.  SL  Bep.  329,  we  said  (page  605, 
140  III.,  page  940,  36  N.  24  U  B.  A. 
152.  41  Am.  St  Bep.  329):  "The  phrase  'doe 
process  of  law'  Is  the  equlTalent  of  the  words 
'law* of  the  land,'  as  used  In  Magna  Cfaarta, 
and  means  In  the  due  course  of  legal 
ceedlngs,  according  to  those  rules  and  forms 
wlilcdi  bare  been  estabUsbed  for  the  protec- 
tion of  private  rlghta'  Board  of  Education 
T.  Bakewell.  122  lU.  339  {10  N.  B.  378];  Bhlne- 
hart  T.  ScbuylOT,  2  QUmao,  473;  Davidson 
T.  New  Orleans,  96  U.  S.  97  [24  U  Bd.  616]; 
Gooley's  Oonst  lim.  (6th  Ed.)  marg.  p.  856, 
top  pi  435.  An  act  of  the  Legislature  is  not 
necessarily  the  'law  of  tlie  laud.*  A  state 
cannot  make  aoything  'due  process  of  law' 
which  by  its  own  I^Islatioo  It  declares  to 
be  such.  An  act  of  tbe  Legislature  which 
trsnsfers  the  property  of  one  man  to  another 
without  his  consent  is  not  a  constitutional 
exercise  of  legislative  power,  because,  If  ef- 
fectual, It  operates  to  deprive  a  man  of  his 
property  without  'due  process  of  law.'  Da- 
vidson r.  New  Orleans,  supra;  Taylor  v. 
Porter,  4  Hill,  140  140  Am.  Dec.  274];  Rohn 
V.  Harris,  130  111.  525  [22  N.  E.  587]:  Er- 
vlne's  Appeal,  16  Pa.  256  [55  Am.  Dec.  489]; 
Hoke  T.  Henderaon,  4  Dev.  X  [15  X.  a  1,  26 
Am.  Dec  677]." 

Inasmuch  as  "due  process  of  law,**  or  "the 
law  of  the  land,"  are  expressions  which  have 
reference  to  Judicial  proceedings  according 
to  the  course  and  usage  of  the  common  law, 
then  an  act  of  the  Legislature  which  deprives 
a  person  or  a  corporation  of  property  without 
providing  for  any  Judicial  proceeding  Is  a 
violation  of  tbe  Gonstitutioo,  because  it  Is  an 
attempt  to  coata  Judicial  power  upon  tbe 
Legislature. 

Article  3  of  the  Oonstitntlon  of  1870  is  aa 
follows:  "The  powers  of  tbe  government 
of  this  state  are  .dl^ded  Into  three  distinct 
departments— tbe  legislative,  executive  and 
Judicial;  and  no  person,  or  collection  of  per- 
sons, being  one  of  these  departments,  shall 
exercise  any  power  properly  belonging:  to 
either  of  the  others,  except  as  hereinafter 
expressly  directed  or  permitted."  Section  1 
of  article  6  of  the  Constitution  of  1870  pro- 
vides that  "the  Judicial  powers,  except  as  In 
this  article  is  otherwise  provided,  ^all  be 
vested  in  one  Supreme  Oourt,  circuit  courts^ 
county  courts.  Justices  of  the  peace,  police 
magistrates,  and  such  courts  as  may  be  ere- 
Mted  by  law  In  and  for  cities  and  incorporated 
towns.'*  In  Brnftett  t.  Great  Western  Ball- 


road  Co.,  26  III.  868,  where  this  conrt  bad 

nnder  consideration  an  act  of  the  Legisla- 
ture whose  design  appears  to  have  been  to 
repeal  the  charter  of  a  railroad  company, 
and  to  confer  its  property  rights  and  fran- 
chises upon  a  different  body  of  Incwporators, 
we  said  <page  355):  "If,  however,  this  act 
might  be  regarded  aa  an  effort  to  declare  a 
forfeiture  of  the  chartered  rights  of  tbe  com- 
pany then  In  existence.  It  Is  urged  that  It 
would  violate  the  sectmd  article  of  our  state 
OousUtution.  The  second  section  of  that  ar- 
ticle divides  the  powers  of  government,  and 
confers  them  upon  three  distinct  bodies  of 
magistracy— the  legislative,  the  executive^ 
and  the  Judiciary.  The  second  sectton  ex- 
pressly prohibits  any  person  or  collection  of 
persons,  being  one  of  these  departments, 
from  exercising  any  power  properly  belong 
ing  to  either  of  the  others,  and  it  declares 
all  acts  In  violation  of  that  section  void. 
*  *  *  We  are  informed  by  Mr.  Justice 
Blackstone,  in  bis  Commentaries,  that 
amongst  the  different  modes  by  which  a  cor- 
poration may  be  dissolved  is  that  of  a  for- 
feiture of  ite  charter  by  negligence  or  abuse 
of  Ite  franchises.  In  such  a  case  the  law 
Judges  that  it  has  broken  tbe  condition  upon 
which  It  was  Incorporated^  and  thereupon 
it  has  become  void.  He  also  toforms  na  that 
the  regular  course  In  such  a  case  to  deprive 
tbe  body  of  Ite  powers  Is  to  bring  an  In- 
formation In  the  nature  of  a  quo  warrantOi 
to  Inquire  by  what  warrant  Ite  membera  ex- 
ercise their  corporate  powers;  having  for- 
feited tbe  charter  by  the  acte  complained  of 
In  the  information.  Another  mode  of  Judi- 
cial proceeding  is  by  scire  facias,  which  un- 
der some  circumstences  Is  the  appropriate 
remedy  to  have  tbe  forf^ture  ascertained 
and  declared.  These  are  the  remedies  in 
Great  Brlteln.  notwithstendlng  the  Parlia- 
ment, in  theory,  possesses  the  same  power  to 
declare  a  forfeiture  as  tbe  courts.  Chancel- 
lor Kent,  to  bis  Q>mmenteries  (volume  2.  p^ 
305),  lays  down  the  doctrine  that  tbe  Legisla- 
ture cannot  repeal.  Impair,  or  alter  the  rlghte 
and  privileges  conferred  by  the  charter, 
against  the  consent  and  without  the  djeAnlt 
of  the  corporation.  Judicially  aacertetoed  and 
declared.  •  •  •  It  la  not  donbted  that 
the  Legistatore  Is  prohibited  by  the  Consti- 
tution from  exercising  the  power  of  Jndldal- 
ly  determining  and  declaring  tliat  a  contract 
la  forfeited,  between  todlviduals.  And  no 
reason  can  be  perceived  why  it  should  be  ex- 
ercised when  the  stete  Its^  Is  a  party  to 
the  agreement  The  power  In  either  case  Is 
by  tbe  (Constitution  devolved  upon  the  courts, 
and  is  consequently  prohibited  to  the  legisla- 
tive department  It  then  follows  that  this 
act  so  far  as  it  may  have  been  designed  to 
declare  a  forfeiture  of  the  charter  of  the 
Great  Western  Railroad  Company,  and  to  dis- 
solve that  body.  Is  prohibited  by  the  Consti- 
tution, and  Is  Inoperative  and  void."  So 
here  tbe  act  of  May  10,  1801,  Inasmuch  as  it 
makes  the  failure  to  file  m  ngfort  and  pay  s 
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tae  of  $1  prima  lade  erldence  that  the  cor- 
poration is  out  of  bnslnesB,  and  makes  audi 
failure  operate  aa  a  forfeiture  of  tbe  char- 
ter of  the  corporation,  and  furthermore 
makes  it  tbe  duty  of  the  Secretary  of  State— 
a  mere  ministerial  offlcer--to  enter  upon  the 
records  of  his  office,  as  soon  as  practlcsble 
after  default  in  making  such  report,  the  can- 
ctilatloa  of  the  charters  of  all  corporations, 
falling  to  make  such  report  at  the  time  and 
in  the  manner  tber^  provided,  is  in  con- 
travention of  tbe  Oonstitutlon,  and  Is  Inop- 
erative and  void. 

In  Regents  t.  Williams,  supra,  the  conrt 
had  UDder  consideration  an  act  of  the  Legis- 
lature which  professed  to  discontinue  and. 
abolish  the  corporation  of  the  regents  of  a 
university,  and  to  appoint  a  board  of  trustees, 
composed  of  diCTerent  persons,  uoder  the  cor* 
porate  name  of  the  trustees  of  the  University 
of  Maryland,  and  to  transfer  to  tbe  new  cor* 
pwatton  thus  attempted  to  be  created  all  the 
franchises  and  proper^  of  the  corporation  in- 
tended to  be  abolished;  and  It  was  held  that 
this  act.  "if  efTectual,  would  amount  to  a 
leglslatiTe  ouster;  a  legislative  Judgment  of 
dissolntlMi;  an  exercise  of  Judicial  power  not 
warranted  the  Constitution;  a  sentence 
of  ouster  or  of  dissolution— being  strictly  a 
Judicial  act— for  some  imputed  delhsquency 
ascertained  on  proceedings  at  law  Instituted 
for  that  purpose,  which,  though  assuming  tbe 
garb  of  a  law,  tbe  Legislature,  not  being  in 
vested  with  a  Judicial  power,  la  not  compe- 
tent to  pass  without  tbe  consent  of  tbe  cor- 
poratlpn."  In  the  case  of  Regents  v.  Wil- 
liams, supra,  It  was  also  said:  "It  cannot  be 
denied  that  tbe  franchises  granted  by  the 
act  of  incorporation  are  vested  rights,  and 
can  they  be  taken  from  tbe  regents  by  any 
a«t  of  tbe  Legislature  without  impairing  the 
obligation  of  tbe  contract  that  they  shall  be 
possessed  and  enjoyed  by  them  and  their  suc- 
cessors in  their  corporate  character?  It  Is 
very  clear  ttiat  they  cannot  and  tluit  no  act 
of  the  Legislature  of  the  state  can  effect  that 
object  without  the  assent  of  tbe  corporation. 
If  the  prohitritory  clause  of  tbe  tenth  section 
of  the  first  article  of  tbe  Constitutton  of  the 
United  States  Is  applicable  to  such  a  con- 
tract as  this;  and  no  reason  Is  perceived  why 
It  should  not  be  held  to  apply  as  well  to 
■nch  contract  as  to  any  others,  considering 
and  treating  this  as  a  private  corporation. 
•  •  •  The  Legislature  has  no  right,  with- 
out the  consent  of  a  corporation,  to  revoke 
or  alter  its  charter,  or  take  from  It  any  of 
its  frani^lses  or  property.  They  are  alike 
beyond  the  reach  of  legislative  power  here, 
and  the  high  prerogative  power  of  the  crown 
of  England,  which  may  create,  but  cannot  at 
pleasure  dissolve,  a  corporation,  or,  without  its 
consent,  alter  or  amend  Its  charter.  •  •  « 
To  say  that  the  Legislature  possesses  the 
power  to  pass  capriciously  or  at  pleasure  a 
valid  act  taking  from  one  bis  property,  and 
tMng-  It  to  another,  woold  be,  in  this  age» 
and  In  tbls  states  a  startling  proposition,  to 
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which  the  assent  of  none  could  be  yielded; 
and  yet  there  is  nothing  to  forbid  It,  If  it  Is 
once- conceded  that  they  have  power  to  dis- 
solve one  corporation,  and  take  from  It  its 
franchises  and  property,  without  its  consent, 
and  transfer  them  to  another.'  •  •  •  The 
Legislature,  executive,  and  Judiciary  are  all 
creatures  of  the  Constitution,  each  confined 
In  Its  action  to  tbe  circumscribed  sphere  as- 
Bijpied  to  it,  and  cannot  rightfully  exercise 
any  power  which  is  repugnant  to  that  Instru- 
ment or  not  within  tbeir  reqractlTe  spheres 
of  action." 

It  cannot  be  said  that  the  Legislature 
wonld  not  have  power  to  require  any  cor- 
poration created  under  the  laws  of  Illinois 
to  make  such  report  as  is  required  by  this 
act.  In  default  of  making  such  a  report,  it 
might  Impose  a  fine,  and  authorize  the  proper 
officers  of  the  government  to  Institute  a  Ju- 
dicial proceeding  In  consequence  of  the  vlo* 
lation  of  tbe  statute.  But  to  bold  that  the 
Legislature  has  the  power  to  cancel  the  char- 
ter of  the  corporation,  and  take  away  Its 
corporate  franchises,  without  a  Judicial  In- 
vestigation of  the  question  whether  the  cor- 
poration has  been  guilty  of  any  act  to  Justify 
t  forfeiture  of  Its  charter,  would  be  to  clothe 
the  Legislature  with  the  power  not  only  to 
impair  the  obligation  of  a  contract,  but  also 
to  deprive  the  corporation  of  its  property 
without  due  process  of  law,  and  to  confer 
upon  the  Legiatature  the  power  to  exercise 
Judicial  functions. 

Judge  Cooley,  in  his  work  on  Gonstltu- 
tiouel  Limitations  (6th  Ed.)  p.  443,  says:  "A, 
vested  right  of  action  is  property  In  tbe  same 
sense  in  which  tangible  things  are  property 
and  Is  equally  protected  against  arbitrary 
interference^  Where  it  springs  from  con- 
tract or  from  the  principles  of  tbe  common 
law,  it  is  not  competent  for  tbe  Legislature 
to  take  it  away.  And  every  man  Is  entitled 
to  a  certain  remedy  in  the  law  fw  all  wrongs 
against  his  person  or  bis  projurty,  and  can- 
not be  compelled  to  buy  Jnstice,  or  to  sub- 
mit to  conditions  not  Imposed  upon  bis  fel- 
lows as  a  means  of  obtaining  it  Nor  can  a 
party  by  his  misconduct  so  forfeit  a  right 
ttiat  it  may  be  taken  from  him  without  Ju- 
dicial proceedings  in  which  the  forfeiture 
shall  be  declared  In  due  form.  Porfeitures 
of  rights  and  property  cannot  be  adjudged 
by  legislative  act  and  confiscations  with- 
out a  Judicial  hearing  after  due  notice  would 
be  void,  as  not  being  due  process  of  law." 
In  the  case  at  bar  the  petitioner  herein  fail- 
ed to  make  the  report  and  pay  the  fee  re- 
quired by  section  2  of  the  act  of  Hay  10. 
1901.  If  this  failure  be  regarded  as  "mis- 
conduct" It  could  not  so  far  forfeit  the  right 
of  tbe  petitioner  to  be  a  corporation  that 
that  right  could  be  taken  from  It  without 
Judicial  proceedings  declaring  tbe  forfeiture 
in  due  form.  The  Legislature  cannot  declare 
a  forfeiture  of  property  by  an  act  of  its  own* 
and.  If  this  is  so,  It  cannot  confer  tbe  power 
to  declare  sncta  forfeiture  upon  a  minis- 
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terlal  officer,  like  the  Secretary  of  State. 
All  the  authorltiefl  and  text-books  to  ^blch 
the  briefs  refer  annouoce  this  doctrine. 
"The  charter  of  a  corporation  cannot  be  for- 
feited for  misuse  or  abuse  of  charter  pow- 
ers, except  by  direct  Judicial  proceedings." 
12  Am.  Dig.  (Gent  Bd.)  p.  24^  and  cases 
there  cited. 

Undoubtedly,  under  section  9  of  the  Illi- 
nois corporation  act,  the  General  Aasembly 
has  power  "to  prescribe  such  regulations  and 
provisions  as  it  may  deem  advisable^  which 
regulaltions  and  prorislona  shall  be  binding 
on  any  and  all  corporations  formed  under 
the  prorifiions  of  this  act,"  etc.  1  Starr  & 
C.  Ann.  St  1890  (2d  Ed.)  p.  1006,  c.  32,  par. 
9.  But  the  power  to  prescribe  regulations 
and  provisions  which  shall  ,  be  binding  upon 
a  corporation  does  not  Include  the  power  to 
repeal  Its  charter  without  a  Judicial  pro- 
ceeding; nor  does  that  section  of  the  act  In 
regard  to  corporations  confer  any  authority 
upon  the  Secretary  of  State,  under  a  state 
of  facts  created  by  the  General  Assembly,  to 
cancel  and  forfeit  the  charters  of  corpora- 
tions. 

In  Thompson's  Commentaries  on  the  Law 
of  Corporatioiis  (volume  5,  {  6584),  the  doc- 
trine is  thus'  clearly  announced:  "Except 
where  the  power  to  repeal  the  charter  of  a 
corporation,  or  to  revoke  the  franchises 
which  It  has  conferred  upon  the  co-adven- 
turers, Is  expressly  reserved,  as  already  stat- 
ed. It  Is  not,  In  general,  competent  for  the 
Legislature  of  a  state  to  dissolve  a  corpora- 
tion, or  to  declare  a  forfeiture  of  any  of  Its 
franchises.  The  reason  Is  that  such  an  act 
Is  an  exercise  of  Judicial  power,  which  by  all 
American  Constitutions  Is  vested  In  a  sep- 
arate body,  which  consequently  Is  denied  by 
implication  to  the  Legislature,  and  which  In 
some  states  is  denied  to  it  In  express  terms. 
The  franchises  of  a  corporation  are  property, 
and.  In  view  of  this  fact,  there  Is  no  room 
for  doubt  upon  the  proposition  that  an  act 
of  the  Legislature  annulling  the  franchises  of 
a  corporation,  where  the  power  to  do  so  has 
not  been  reserved  bo  as  to  become  a  part  of 
the  contract  embodied  In  the  grant  itself, 
would  be  a  deprivation  of  property  without 
dne  process  of  law,  within  the  Inhibition  of 
the  fourteenth  amendment  to  the  Constitu- 
tion of  the  United  States."  Id.  i§  6608,  6700; 
People  V.  Mallary.  IfiS  UL  682.  6S  B.  SOS, 
es  Am.  St  Bep.  212. 

For  the  reasons  above  stated,  It  seems  to 
me  that  the  act  of  May  10,  1901,  la  uncou- 
jtltutional. 

Complaint  Is  made  that  mandamns  Is  not 
the  proper  remedy  to  secure  the  relief  here 
songht  No  objection  la  made  as  to  the  form 
of  the  present  proceeding,  nor  as  to  the  tri- 
bunal in  which  it  has  been  begun.  The  Re- 
ports are  full  of  cases  where  the  question  of 
the  constitutionality  of  an  act  of  the  Legis- 


lature has  been  determined  In  a  proceeding 
by  mandamus.  High  on  Ex.  Legal  Rem.  (3d 
Kd.)  S  124a;  Glddings  v.  Blacker.  93  Mich. 
1,  62  N.  w:  944.  16  L.  B.  A.  402;  People  v. 
Thompson,  155  UL  461,  40  N.  E.  307;  Peo- 
ple V.  Hutchinson.  172  III.  486,  60  N.  E. 
699,  40  L.  B.  A.  770;  Marbury  v.  Madison, 
1  Cranch,  149,  2  U  Ed.  60;  Ex  parte  Rob- 
inson, 19  Wall.  506,  22  L.  Ed.  206;  People 
V.  Rose,  167  UL  147,  47  N.  E.  647;  People  v. 
Van  Cleave,  187  III.  126,  68  N.  B.  422;  Peo- 
ple v.  Van  Cleave,  163  UL  880,  56  N.  SI  688, 
47  L.  R.  A.  706. 

Counsel  for  the  respondent  says  that  the 
legality,  or.  rather,  the  existence,  of  a  cor- 
'poratloD,  cannot  be  questioned  In  mandamus, 
but  must  be  raised  and  determlDed  by  a  di- 
rect proceeding  in  the  nature  of  a  quo  war- 
ranto or  a  scire  facias.  The  object  here  Is 
not  to  determine  the  legality  or  the  existence 
of  a  corporation.  It  Is  not  denied  that  the 
petitioner  herein  was  properly -organized  as  a 
corporation.  The  question  here  Is  whether, 
updier  an  act  of  the  Legislature,  the  Secre- 
tary of  State  has  the  power  to  cancel  the 
charter  of  a  corporation  already  existing  and 
legally  organized.  When  a  corporatloD  is 
organized  under  the  corporation  act  of  this 
state,  the  statement  which  annotmces  the 
purposes  of  the  organization  is  filed  with  the 
Secretary  of  State.  The  license  to  the  com- 
missioners to  open  books  for  subscription  Is 
Issued  by  the  Secretary  of  State.  The  report 
of  the  commisstoners  is  filed  In  the  office  of 
the  Secretary  of  State.  The  certificate  of  or- 
ganization of  the  corporation  is  issued  by 
the  Secretary  of  State.  This  act  Itself,  ta 
section  7,  authorizes  the  Secretary  of  State 
to  reinstate  a  corporation  which  has  failed 
to  make  the  report  required  by  section  2,  np- 
on  the  records  of  his  ofllce,  npon  the  pay- 
ment of  a  fee  In  the  sum  of  $20  for  mich 
reinstatement,  and  filing  an  affidavit,  etc. 
The  prayer  of  the  petition  for  mandamus  la 
this  case  Is  substantially  a  prayer  ttiat  the 
petitioning  corporation  be  reinstated  by  the 
Secretary  of  State  without  the  payment  of 
the  fee  of  $26.  Involved  In  the  reinstate- 
ment of  the  corporation,  necessarily,  Is  the 
cancellation  of  the  forfeiture  which  has  been 
placed  upon  the  records.  There  can  there- 
fore be  no  objection  to  the  prayer  of  the  pe- 
tition, which  asks  that  the  cancellation 
which  has  been  made  under  the  provisions 
of  section  2  be  removed,  or.  In  other  words, 
that  the  corporation  be  reinstated  upon  tbe 
records  of  the  Secretary  of  State.  2  Spell- 
ing on  Ext  Bern,  fi  145S  et  seq.;  Bills  r. 
County  Com'rs,  2  Gray,  870;  People  v.  Mat- 
teson,  17  111.  167;  People  v.  BrlnkerhofT,  68 
N.  T.  2S9;  In  re  Bradley,  7  Wall.  864,  19  U 
Ed.  214. 

I  think  that  tbe  writ  of  mandamns  shoold 
be  awarded  In  accordance  with  tiie  prayor  of 
tbe  petition. 
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(Snprems  Conrt  of  Illlnoli.    Feb.  17.  1804.) 

DAMAGES-EXCESSIVE  DAMAGES-APPEAL— BB- 
VERSAX.  — LIBEL- PROVING  UBEUJUS  LET- 
TERS-COMPETENCY OF  EVIDENCE, 

1.  In  ao  action  for  libel  the  jury  found  that 
plaintiff  suffered  no  actual  damages,  but  re- 
turoed  a  verdict  for  $20,000,  and  on  appeal  the 
AppelUts  Court  affirmed  the  Jodgmeut  in  the 
areat  that  ¥8,000  be  remitted.  On  appeal  to 
the  Snpreme  Coart  It  wai  contended  that,  as 
the  verdict  showed  that  it  waa  the  result  of 
paBBlon  and  prejudice,  and  it  coald  not  be 
known  bat  that  the  same  influences  entered 
into  the  finding  of  other  facta,  tha  eanse  should 
have  been  reversed  and  remanded.  Held,  that 
the  question  as  to  whether  the  verdict  was  the 
resnlt  of  passioD,  and,  if  ao,  whether  the  jury 
were  inSuenced  by  paasltHi  on  all  the  points, 
were  matters  of  fact  the  conclnslon  of  the  Ap- 
pellate Court  on  whidi  was  tdnding  on  the  Sn- 
IB«me  Court. 

2.  In'  an  action  for  libel  consisting  of  a  letter 
written  by  defendant,  which  had  been  publish- 
ed in  a  newspaper,  the  cl^  editor  of  the  paper 
testified  that  he  had  seen  a  letter  similar  to 
that  pnUiahed  In  the  paper,  which  was  brouRht 
to  him  by  one  of  the  reporters,  who  was  told 
to  keep  it,  bat  there  was  no  evidence  showing 
the  destruction  of  the  letter,  or  any  search  for 
itt  or  effort  to  prodoce  the  reporter.  Held  in- 
snffident  to  justify  the  admission  of  secondary 
evidence  as  to  the  ctoitenta  of  the  letter. 

8.  In  an  action  for  libel  consisting  of  a  let- 
ter  written  by  defendant,  whidi  was  publish- 
ed In  a  newspaper,  the  reception  in  evidence  of 
the  pablished  article  as  secondary  evidenc«  of 
the  letter  was  not  justified  by  evidence  that 
defendant  bad  admitted  that  the  statement  pnb- 
&hed  in  the  newspaper  was  the  same  as  the  let- 
ter written  by  him. 

4.  Id  an  action  for  libel  consisting  of  a  letter 
written  by  defendant,  which  had  bem  pnblisbed 
In  a  newspaper,  plaintiff  caused  defendant  to 
be  sworn,  and  a^ed  if  he  knew  wbo  wrote  th« 
letter  which  appeared  In  the  printed  article. 
Held  that,  the  letter  itself  not  having  been  In- 
trodncedf  or  Its  destmctfon  or  any  search  for 
It  riiown,  It  was  error  to  overmle  an  objection 
to  the  question  put  to  defendant. 

Error  to  Appellate  Court,  First  District 
Action  by  Lewis  B.  Jackson  against  Alex- 
ander Pnisslng.  From  a  Judgment  of  the  Ap- 
pellate Conrt  (65  III.  App.  324)  affirming  a 
judgment  in  favor  of  plaintiff,  defendant 
brings  error.  Beversed. 

Ernest  Saiind^  for  i^alntlff  In  error. 
OoHIob  &  Fletebor,  for  defendant  In  orror. 

BOGOS,  J.  Tbla  was  an  action  for  Ubel 
against  the  plaintiff  in  eiror  by  the  defendant 
tn  error.  Tha  declaration  charged  that  the 
plaintiff  In  error  composed  and  caused  to  be 
pabllsbed  In  tlie  Chicago  Ttmes-Herald,  a 
dally  newBpap«r  pnbllahed  In  the  city  ot  ObSi- 
cago,  a  certain  fdtoe,  ■oandalons.  defamatwy. 
and  llbetoiia  article*  set  forth  tn  faeec  verba, 
with  appropriate  Indnendoea,  in  the  declara- 
tion. The  article  is  qtdto  lengthy,  and  It  la 
not  necessary  to  the  proper  dlspo^on  of  the 
case  It  should  be  redted  in  Uds  ofdnion.  In 
snbstance,  the  ardcle  charged  "the  cmahed- 
atone  dealers  and  cement  manufacturers"  bad 
tarmeA  a  combination  for  the  pnrpoee  Ot  pro- 
curfaiff  the  possage  of  an  ordinance  by  the 
city  council  of  the  dty  of  Chlca^D  providing 


for  the  sole  use  of  concrete  made  from  crushed 
stone  and  cement  Id  the  building  oi  Chicago 
sewers;  tbat  "a  large  sum  of  money— nearly 
$100,000"— was  said  to  have  been  raised  and 
placed  In  escrow  to  purchase  the  necessary 
votes  of  aldermen  In  the  city  council  to  se- 
cure the  passage  of  the  bill,  and  "that  the 
bill  will  be  recommended  by"  the  defendant 
in  error,  as  city  engineer,  and  "that  It  Is  said 
tbat  said  city  engineer  [the  plaintlfTl  was  to 
be  liberally  taken  care  ot"  by  said  combina- 
tion, and  Imputed  to  said  defendant  In  error 
that  he  bad  been  guilty  of  the  crime  of  brib- 
ery and  corruption  In  office.  The  plaintiff  In 
error  filed  the  plea  nl  not  guilty,  and  tbe 
cause  was  submitted  for  trial  before  the 
conrt  and  a  jury.  Tbe  Jury  returned  a  gen- 
eral verdict  finding  tbe  plaintiff  in  error  to 
be  guilty,  and  assessing  the  damages  of  de- 
fendant In  error  at  the  sum  of  $20,000.  The 
Jury  also  returned  answers  to  certain  Inter- 
rogatories; among  others,  tbe  third,  finding 
tbat  the  defendant  in  error  did  not  suffer 
any  actual  damages  by  reason  of  the  alleged 
libelous  pid)]lcation.  A  writ  of  error  was 
sued  out  of  the  Appellate  Court  for  the  First 
District  tn  behalf  of  the  present  plaintiff  In 
error,  and  upon  a  review  of  the  ease  In  tbat 
court  It  was  adjudged  that  there  was  error 
In  the  record,  but  that,  If  tbe  sum  of  $8,000 
should  be  remitted  from  tbe  Judgment,  the 
error  should  be  regarded  aa  cured,  and  a  judg- 
ment entered  affirming  tbe  Jnd^enti  in  tbe 
iom  of  $12,000,  and  assessing  the  costs 
against  the  defendant  In  error,  Jackson.  Tbe 
defendant  In  error  therenpon  entered  a  re- 
mittitur in  the  mm  of  $8,000,  and  the  Judg- 
ment was  affirmed  tn  the  sum  of  $12,000. 
Tbia  Is  a  writ  of  error  sued  out  the  plain* 
tiff  in  error  to  reverae  the  judgment  ot  tha 
Appellate  Court 

We  are  advised  by  the  Judgment  of  the 
Appelate  Court  that  It  was  the  opinion  of 
that  trtbtmal  that  the  verdict  and  Judgment 
were  excessive— so  flagrantly  excessive  that, 
unless  two-flftba  of  the  amount  should  be 
remitted,  tbe  Judgment  would  be  reversed. 
Counsel  tat  the  plaintiff  In  »ror  Insists  tbat 
it  appeara  from  tbe  special  findli^  of  the  Jury 
tbat  the  verdict  <rf  $20,000  was  wholly  for 
vindictive  damages,  and  that  It  was  shown 
witbont  djspute  In  the  record  that  the  total 
value  of  all  tbe  property  of  the  plaintiff  In 
error  did  not  exceed  $11,600,  and  tbat  a  ver^ 
diet  BO  grossly  cscessive  evlnceo  that  the  Jury 
woe  moved  tuy  passion,  prejudice,  or  a  to- 
tal misconception  of  the  case;  and  that  it  Is 
tbe  settled  rule  ttiat  when  it  la  manifest  the 
elementfl  ct  lusslon  and  pr^udlce  w  mlscon- 
cqttlon  oontrolled  tbe  action  ot  tbe  Jury,  and 
shaped  their  general  verdict  ft  cannot  be 
known  but  tbat  tbe  same  Improper  Influences 
CTtered  into  the  finding  of  otber  facts  Im- 
ptKtant  to  tbe  taue.  It  not  tn  Oie  isane  Itself, 
and  in  anch  state  of  caae  tS»  error  cannot  ba 
and  la  not  removed  \tf  a  rantttltnr.  It  la 
therefore  argued  tbat  we  should  dedare  aa 
matter  of  law  tbat  tbe  error  In  the  recwd 


Digitized  by 


Google 


772 


«9  NORTHBASTEBN  BEPORTBB. 


could  not  be  cnred  by  tbe  remittitur,  and  that 
tbe  Appellate  Court  erred  In  not  reverslnK 
and  remanding  the  cause.  It  la,  taowever,  a 
Question  to  be  determined  from  all  tbe  facts 
established  by  the  evidence  whether  the  ver^ 
diet  is  so  grossly  excessive  an  to  evince  that 
it  resulted  from  passion,  prejudice,  or  total 
misconception  on  the  pert  of  tbe  jury.  We 
must  therefore  accept  tbe  conclusion  of  the 
Appellate  Court  as  to  this  question  of  fact 

The  argument  that.  If  the  ends  of  Justice 
demanded  that  $8,000  should  be  remitted 
from  a  Judgment  In  tbe  sum  of  |20,000,  ren- 
dered, in  tbe  main.  If  not  wholly,  as  vlndlc- 
tire  damages,  the  conclusion  Indisputably 
arises  that  the  ]uiy  which  rendered  the  Judg- 
ment were  moved  by  passion,  prejudice,  or 
a  total  misconception  of  tbe  rights  of  the  par- 
ties, muHt  be  conceded  to  be  entitled  to  great 
force.  But  the  conclusion  does  not  arise  as 
a  matter  of  law,  but  out  of  and  depending  on 
tbe  facts;  hence  we  cannot  say  it  was  er^ 
ror  to  allow  the  remittitur  and  affirm  the 
Judgment  as  reduced  thereby. 

We  think,  however,  the  plaintiff  In  error 
has  lawful  right  to  complain  of  an  erroneont 
ruling  of  the  court  as  to  tbe  admlssiblUty  of 
evidence.  It  was  sought  to  maintain  the  ac- 
tion against  tbe  plaintiff  In  error  as  the  au- 
thor of  the  alleged  libelous  publication  whlcb 
appeared  In  the  Ohlcago  Tlmes-Heratd.  He 
was  in  no  wise  connected  with  the  manage- 
ment control,  or  publication  of  tbe  newspa- 
per, and  had  no  interest  therein.  Tbe  action 
was  against  him  on  the  alleged  ground  that 
he  was  the  author  of  a  statement  In  the  form 
of  a  letter,  which  appeared  as  a  part  of  ttitt 
publlceUon,  and  that  he  had  given,  or  per- 
mitted one  Yarian,  a  reporter  for  tbe  news- 
paper, to  take,  the  letter  under  such  circum- 
stances as  that  he  should  be  held  to  faave  pro* 
cured  it  to  be  published.  Tbe  canae  was  tried 
before  the  court  and  a  Jury. 

The  defendant  In  error  (plaintiff  below) 
was  produced  as  a  witness  in  hiM  own  behalf, 
and,  among  other  things,  testlfled  dat  be,  to- 
gether with  one  William  B.  Kent,  bad  an  In- 
terview with  tbe  plaintiff  In  error,  during 
which  be  called  plaintiff  In  error's  attention 
to  the  publication  In  the  newspaper,  and 
asked  him  what  be  knew  of  this  article  him- 
self, and  he  said  that  It  was  from  Information 
given  him;  that  he  asked  for  hlB  Information, 
and  he  declined  to  give  It  there;  that  be 
stated  that  he  would  give  It  to  plaintiff  in 
parson,  wblch  he  did  afterwards;  that  the 
greater  part  of  the  discossion  was  between 
Kent  and  Prusslng;  that  Kent  asked  Pruss- 
Ing  if  he  knew  things  stated  of  his  own 
knowledge,  and  Prusslng  said  he  didn't  know 
it  himself;  that  he  was  asked,  "Who  Is  yonr 
Informant?"  or  "Where  did  you  get  your  In- 
formation?" and  said,  •This  report— this  let- 
ter—is exactiy  what  I  was  informed;"  that 
the  letter  that  appeared  in  the  article  of 
Uarch  I2th  In  the  Times-Herald  was  the  ai^ 
Ucle  discussed,  besides  reportorial  remarks 
«r  statements  In  ttie  paper— the  letter  balng 


In  small  type;  that  something  was  said  aboot 
how  the  communication  came  in  the  Times- 
Herald,  and  Prusslng  stated  tbe  letter  that 
appeared  was  the  one  given  to  tbe  reporter. 
Counsel  for  tbe  defendant  In  error  then  pro- 
daced  a  copy  of  the  newspaper  which  con- 
tained the  alleged  libelous  publication,  and 
asked  the  witness  If  that  was  tbe  statement 
about  which  they  were  talking.  The  plaintiff 
in  error  then  objected,  and  a  colloquy  oc- 
curred between  tbe  coort  and  counsel  for  the 
respective  parties,  which,  together  with  tbe 
objections  of  counsel,  rulings  of  tbe  court  in 
the  nature  of  remarks,  and  the  notation  of 
exceptions,  occupies  substantially  four  print- 
ed pages  of  the  abstract 

We  think  the  objections  preferred  by  cotm- 
sel  for  the  plaintiff  In  error  called  upon  the 
court  to  rule  whether  tbe  printed  publication 
was  admissible  In  evidence  wittwut  tbe  pro- 
duction of  tbe  writing  of  which  the  plaintiff 
In  error  was  the  author,  and  whlcb  It  was 
asserted  bad  been  reproduced  in  the  printed 
article,  and  which,  so  reproduced,  constitut- 
ed the  alleged  libel.  Counsel  for  the  defend- 
ant in  error  insist  that  no  definite  and  sp^ 
dflc  objection  of  that  nature  was  made.  Tbls 
contention  might  be  disposed  of  by  Incor- 
porating at  length  In  this  opinion  that  irtilch 
appears  on  the  four  printed  pages  of  tbe  ab- 
stract relative  to  the  occurrences  In  coort  and 
the  remarks  of  court  and  counsel  relative  to 
the  matter;  but  It  may  also  be  sufficlenUy 
answered  by  saying  that  it  appears  from  the 
abstract  that  counsel  for  the  plalntiflC  In  er- 
ror made  his  objection  so  snffldentiy  clear 
and  spedflc  that  counsel  for  tbe  defendant  in 
error,  In  order  to  secure  from  tbe  court  a  rul- 
ing which  would  admit  tiie  printed  article  to 
be  received  In  evidence,  demanded  of  conn- 
eel  for  the  plaintiff  In  error  tbat  connsel 
should  produce  the  original  mannscript  In 
pursuance  of  notice  previously  served  by  de- 
fendant In  error  on  plaintiff  in  error  to  bring 
into  court  tbe  original  writing.  Counsel  for 
the  defendant  In  error  read  to  the  court  the 
notice  which  had  been  served  calling  for  tbe 
production  of  the  original  writing  in  court 
In  response  to  this,  connsel  for  tbe  plaintiff 
In  error  stated  In  open  court  tbat  tte  docn- 
ment  was  not  In  tbehr  possession,  or  In  iSie 
possession  of  their  client,  and  had  never 
been  in  their  jMiasesBlon,  and  bad  not  been  In 
the  possession  of  their  dlent  since  it  was 
taken  from  his  office  by  a  Mr.  Varlan.  a  re- 
porter for  tbe  Times-Herald.  Tbe  comt  then 
remarked,  "Well,  tbat  entities  you  tn  Intro- 
duce secondary  evldeneB."  But  aft«  fnrthw 
remarks  by  counsel,  and  further  reflection  by 
the  court  It  Is  evident  <tbat  the  conrt  was 
In  doubt  as  to  tbe  admissibility  of  the  news- 
paper publication,  and  counsel  for  tbe  de> 
fendant  In  error  proposed  that  be  idioold  be 
permitted  to  read  the  printed  artl<d»  la  eri- 
deuce,  and  would  '*nndertake  to  connect  tt 
with  tbe  defendant;  so.  If  we  fail,  of  coium 
yonr  honor  will  exclude  It"  The  conit  eo» 
•ented  to  allow  It  to  be  read  wtOi  Itiat  nndu 
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landing,  bat  connael  for  plaintiff  in  error 
objected,  and  excepted  to  tbls  rtiUng.  The 
ptlnted  article  was  then  received  In  BTldenca 
and  read  to  tbe  jnr7. 

In  further  confirmation  of  the  view  that 
tbe  objections  preferred  by  counsel  for  the 
plalDtlfl  in  error  speclflcally  brought  to  the 
attention  of  the  court  and  counsel  the  in- 
sistence that  tbe  ;wrltln£  was  the  primary 
evldeace,  and  that  secondary  proof  of  Its  con- 
tents was  not  admissible.  In  the  absence  of 
inch  writing,  except  on  proof  of  Its  destruc- 
tion, or  of  due  and  diligent  bat  nnsaccessful 
search  for  it,  and*  that  the  printed  article 
was  received  In  evidence  conditionally  on  the 
promise  of  counsel  for  the  defendant  In  er- 
ror that  the  necessary  proof  to  render  the 
X^nted  artlde  admissible  would  be  supplied, 
we  find  tliat  the  defendant  In  error  produced 
as  a  witness  one  Herman  L.  Relwltch.  dty 
editor  of  the  Chicago  Times-Herald,  for  the 
purpose  of  laying  the  foundation  for  the  In- 
troduction of  secondary  evidence  of  tbe  con- 
tents of  the  manuscript,  which  was  In  tbe 
handwriting  of  the  plalntifT  In  error,  by  show- 
ing that  tbe  original  had  been  lost,  or  that 
It  was  not  In  the  power  of  tbe  defendant  In 
enot  to  produce  the  same.  The  testimony 
€t  this  witness  was  received  by  tbe  court  as 
sufficient  to  Justify  the  admission  of  such 
secondary  proof.   In  this  tbe  court  was  In 
error.  This  witness,  after  stating  that  he 
bad  charge  of  the  department  of  tbe  Timea- 
Herald  office  in  which  the  printed  article  in 
question  was  prepared,  testified  further,  to 
quote  from  the  abstract,  as  follows:   "I  saw 
something  similar  to  It  in  the  afternoon  pre- 
ceding the  day  of  the  publication.   One  of 
tbe  r^rters  brought  It  to  me.   His  name 
was  Varlan.   I  do  not  know  where  Varlan 
Is  now.  It  Is  sbont  one  and  one-balf  years 
since  he  has  been  connected  with  Chicago 
Herald.  I  don't  recall  whether  letter  was  In 
manuscript  or  typewritten.  Q.  Is  that  Ex- 
biblt  1  that  you  bold  In  your  hand  a  copy 
of  a  communication  that  Mr.  Varlan  brought 
yon,  or  not?  (Objection  by  defendant  Sus- 
tained.)  Q.  Of  what  Is  that  a  copy,  if  yon 
know?   (Objection  by  d^endant  Overruled, 
and  exception.)  A.  To  the  best  of  my  recol- 
lection, It  Is  a  reproduction  of  that  letter 
brought  In  by  Mr.  Varlan.   I  don't  recall 
whether  any  name  was  appended  to  that  let- 
ter.   Q.  What  was  done  with  the  communi- 
cation that  you  have  there  by  yon?  (Objec- 
tion by  defendant   Overruled,  and  excep- 
tion.)  A.  It  was  printed  as  brought  in.  (Ob- 
jection to  answer  by  defendant  and  motion 
to   strike  out   Overruled,  and  exception.) 
Tbe    Court:  Brought    In   by   whom?  A. 
Brought  in  by  tbe  reporter.   Judge  CoUlns: 
Have  you  made  search  for  that  paper  writ- 
insT   (Objection  by  defendant  as  leading. 
Oreirnled,  and  exception.)    A.  No,  sir.  Q. 
SaYtt  yon  ndered  a  search  made?  A.  No, 
■Ir;  n  would  be  absolutely  impossible  to  find 
it  DOW.   (Answer  objected  to  by  defendant 
UM  not  responsive.)  We  destroy  manuscripta 


of  that  kind  within  a  few  days  after  they  are 
used,  unless  there  Is  some  particular  occa- 
sion for  savtog  It.  (Motion  to  strike  out  by 
defendant  Denied,  and  exception.)  This 
was  saved  for,  I  think,  some  little  time.  Can 
I  state  the  circnmstances  under  which  it  was 
saved?  A.  Yes.  A.  The  letter  was  of  a  pe- 
culiar character,  of  course,  and  I  thought  per- 
haps It  might  be  questioned.  (Objection  by 
defendant  and  ordered  stricken  out)  And  I 
told  ,tbe  reporter  to  keep  that  letter.  (An- 
swer objected  to  by  defendant)  Tbe  Court: 
What  did  yon  do  with  it?  Have  yon  got  it 
now?  A.  No,  sir.  Judge  Collins:  It  has  been 
destroyed,  has  It?  A.  So  far  as  X  know,  it 
is  destroyed.  Ur.  Satmders:  You  dop't  know 
whether  It  Is  destroyed  or  not,  do  yon?  A. 
No,  sir.  Tbe  original  letter  was  kept  by  the 
reporter.  There  Is  no  particular  place  In  the 
Herald  office  where  such  matters  are  kept 
Q.  If  this  has  been  pressed  by.  the  Herald 
(Company,  where  would  you  go  to  find  it? 
(Objection  by  defendant  Overruled,  and  ex- 
ception.) A.  It  would  be  in  my  possession, 
most  likely.  (Answer  objected  to  by  defend- 
ant with  motion  to  strike  out)  Q.  This  ar- 
ticle is  not  now  in  your  possesition?  A.  No, 
sir.  Q.  I  will  ask  yon  If,  in  making  op  the 
paper,  would  that  article  be  preserved  as  a 
whole  In  tbe  composing  room,  If  you  know? 
(Objection  by  defendant  as  leading.)  The 
Court:  Are  yon  going  to  deny  this  line  of 
testimony?  Mr.  Saunders:  I  am  waiting  for 
them  to  {wove  their  case;  that  is  all.  Judge 
(jolllns:  I  don't  care  anything  particular  about 
that— to  show  that  they  cut  it  up  In  strips, 
that  is  all."  This  evidence  was  insufficient 
to  Justify  the  admission  of  secondary  evl- 
deuce  as  to  the  contents  of  the  communica- 
tion which  was  written  by  the  plaintiff  in 
OTor.  The  witness  testified  that  search  had 
not  been  made  for  the  writing;  that  while 
it  was  tbe  custom  to  destroy  manuscripts 
of  that  kind,  there  was  an  exception  to  that 
custom  when  occasion  required,  and  that  un- 
der this  e»!eption  the  manuscript  In  ques- 
tion was  saved,  and  not  destroyed;  that  it 
was  given  to  Varlan,  the  repmter,  to  be  kept 
by  him;  that  if  it  bad  been  preserved  by 
the  Herald  Gompany,  It  would  most  likely 
be  In  hlB  (wltoess*)  iMssMsion;  tent  that  It 
was  kept  by  said  Varlan.  No  effnt  to  pro- 
cure the  manuscript  from  Varlan  was  proven. 
It  was  shown  that  Varlan  was  not  In  the 
^ploy  of  the  Times-Herald,  but  no  attempt 
was  made  to  show  but  that  he  continued  to 
reside  in  the  dty,  or  that  he  cotiid  not  be 
found,  or  that  any  effort  bad  been  made  to 
find  bim,  or  to  get  the  paper  from  him.  The 
role  la^  fai  order  to  let  In  secondary  evidence 
of  tbe  contents  of  a  written  instrument  the 
person  in  whose  possession  it  was  last  traced 
must  be  produced,  unless  shown  to  be  im- 
posdble,  in  which  case  search  among  his  pa- 
pers must  be  proved,  if  that  can  be  done. 
In  all  events,  search  must  be  made  for  the 
paper  with  tbe  utmost  good  faith,  and  be  as 
tbnongb  and  vigilant  as  U  the  rule  were 
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that  all  benefit  of  the  paper  would  be  lost 
unless  It  be  found.  Mariner  t.  Saunders,  H 
GUman,  113;  Sturgea  t.  Hart,  43  111.  103; 
Chicago  &  Northwestern  Railway  Co.  t.  Id- 
gersoll,  65  III.  399;  Williams  v.  Case,  79  HI. 
356  :  4  HI.  Cyc.  Dig.  pp.  245-247. 

Counsel  for  the  defendant  In  error,  howev- 
er, Insist  that  the  Judgment  should  not  be  re- 
versed because  of  the  reception  In  evidence 
of  the  printed  article,  for  the  reason  that  pre- 
vious to  Its  reception  In  evidence  declarations 
of  the  plelotlCE  In  error  bad  been  proven.  In 
substance,  that  the  letter  which  appeared  Id 
the  publication  was  the  one  which  the  repor- 
ter had  received  In  the  office  of  the  plaintiff 
In  error.  The  defendant  In  error,  as  a  wit- 
ness, had  testified  that  the  plaintiff  In  error 
admitted  to  him  that  the  statement  published 
In  the  newspaper  was  the  same  statement 
which  the  reporter,  Varian,  received  in  the 
office  of  the  .plaintiff  In  error.  Counsel  now 
insist— to  quote  from  their  brief— that  "It  la  a 
well-settled  principle  of  law  that  admissions 
of  a  party  against  himself  as  to  the  contents 
of  a  writing  are  primary  evidence."  This 
contention  cannot  be  regarded  as  an  open 
question  In  this  state.  Strader  v.  Si^der,  67 
111.  404,  was  an  action  on  the  case  brought 
by  Snyder  against  the  appellants  for  an  al- 
leged libel  published  In  a  newspaper  called 
the  Macomb  Eagle.  The  defendants  were  In 
no  way  connected  with  the  newspaper  estab- 
lishment, and  the  prosecution  was  on  the 
theory  lliat  they  had  prepared  the  mann- 
scrlpt,  and  delivered  it  to  the  editor  for  pub- 
lication. The  court  permitted  the  plalntlfT's 
counsel  to  read  the  printed  article  In  evidence 
without  first  producing  the  original  manu' 
script.  We  there  held  It  was  error  to  permit 
the  printed  publication  to  be  read  to  the  jury 
without  first  producing  or  accounting  for  the 
manuscript.  In  that  case  the  evidence  that 
the  printed  article  and  the  writing  were  the 
same  was  stronger  than  In  the  case  at  bar. 
It  was  there  said  (page  408,  67  111.):  "The 
evidence  tends  to  show  that  Cracraft,  one  of 
the  defendants,  prepared,  for  the  purpose  of 
publication,  a  manuscript,  which  the  other 
two  defendants  signed;  and  Cracraft  put  It 
into  the  hands  of  Dr.  Fugate  to  copy,  with 
directions  to  sign  his  (Cracraft's)  name  to  It 
when  copied.  The  evidence  tends  to  show 
that  tbls  was  done,  and  the  manuscript,  so 
copied,  was  sent  to  the  editor  of  the  paper, 
and  that  the  other  defendants  admitted  that 
th^  had  signed  it  Evidence  was  also  given 
tending  to  show  that  In  setting  up  the  article 
there  were  changes  made  In  the  phraseology, 
but  none  altering  the  sense  In  respect  to  the 
alleged  libelous  wordB."  But  we  there  said 
that  thlfl  evidence  was  secondary,  and  that 
the  manoscrlpt  was  the  higher  and  better 
evidence,  and  should  hare  been  produced. 
In  Clifford  v.  Drake,  110  HI.  135,  the  notes 
made  by  a  reporter  of  a  newspaper  of  the 
convo^tlon  had  with  the  defendant,  and  the 
article  prepared  hy  the  reporter,  from  the 


notes,  for  publication,  were  h^  to  be  [tritna- 
ry  evidence;  and  the  rule  was  there  recog- 
nized that  the  printed  ariJcIe  was  secondary 
evidence,  and  was  competent  to  be  received 
In  evidence  only  after  proof  had  been  made 
excusing  the  production  of  the  primary  evi- 
dence. We  think  this  rule  has  the  support 
of  the  greater  weight  of  authority.  In  18 
American  and  English  Encyclopedia  of  Law 
(2d  Ed.)  p.  1076,  the  rule  deducible  from  the 
authorities  Is  atated  as  follows:  "In  an  ac- 
tion for  libel  the  publication  itself  Is,  of 
course,  the  best  evidence  of  the  chaises  made 
in  It,  and  the  original  document  containing 
the  defamatory  matter  must  be  produced,  if 
possible;  but  where  the  original  has  been 
destroyed  or  lost  beyond  a  reasonable  hope 
of  finding  it,  or  Is  In  the  hands  of  an  advene 
party,  who  refuses  to  produce,  secondary  evi- 
dence of  the  contents  la  admissible.**  In 
Simpson  V.  Wiley.  4  Port  (Ala.)  21S,  It  vaa 
held  that  the  admissions  of  a  defendant 
made  In  a  letter,  aa  to  the  publication  of  a 
llliel,  cannot  be  proved  where  the  let^  to 
not  produced  or  its  absence  accounted  for. 

To  hold  the  testimony  of  the  plaintiff  that 
the  defendant  said  to  or  In  the  hearing  of 
such  plaintiff  that  a  writing  material  to  b« 
produced  In  evidence  contained  certain  state- 
ments to  be  sofflcient  to  deprive  the  defend- 
ant of  the  right  to  be  Judged  by  the  writing 
Itself  is  to  abrogate  In  Its  entirety  the  role 
that  the  contents  of  a  written  Inatnunent 
cannot  be  proved  by  parol  In  the  abeence  of 
proof  accounting  for  and  excusing  the  nonpro- 
ductlim  of  the  writing.  Such  testimony  Is 
proper  aa  secondary  proof  of  the  contents  9t 
an  instrument  which  has  been  shown  to  be 
lost,  or  Its  production  in  some  I^al  manner 
excused.  It  Is  true,  the  defendant  In  error 
caused  the  plaintiff  In  error  to  be  sworn  as  a 
witness,  and,  over  the  objection  and  excep- 
tion of  the  plaintiff  in  .error,  asked  him  if  he 
knew  who  composed  that  letter  which  ap- 
peared In  the  printed  article,  and  the  wltneas, 
being  required  by  the  court  to  answer,  re- 
plied, "Yes,  sir;  I  did."  On  cross-ezamlna- 
tlon  be  said  he  could  not  say  whether  be 
wrote  the  article  aa  It  appeared  In  the  news- 
paper, but  that  he  wrote  a  letter  "similar  to 
It,"  which  he  allowed  Mr.  Varian,  the  repor- 
ter for  the  Times-Herald,  to  take  from  bto 
ofilce;  that  he  did  not  autbraiie  the  publics- 
tion  of  the  article,  and  had  never  seen  tbe 
original  since  the  reporter  took  It  Tbe  court 
erred  in  overruling  the  objection  to  the  ques- 
tion propounded  to  the  plaintiff  In  error  by 
counsel  for  the  defendant  In  error.  Tbe  pri- 
mary evidence  of  the  contents  of  tbe  writtaig 
was  tbe  iDBtmment  Itself,  and  the  court  emA 
in  forcing  the  plaintiff  In  error  to  become  a 
party  to  an  effort  to  prove  the  conteuto  of 
such  writing  by  the  pr^onderance  of  parol 
prooi  aa  to  the  statement  which  appeared 
in  tbe  writing. 

The  Jud^ent  of  the  Appellate  Court  and 
that  of  the  drcoit  court  are  each  reversed. 
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and  tlie  cause  win  Iw  remanded  to  the  drcnlt 
court  for  mcb  other  and  further  proceedings 
as  to  lair  and  Justice  shall  appertain. 
Beversed  and  remanded. 


(207  ni.  SU) 

TATB8.  Ins.  Snpt^  t.  PEOPLB  az  leL 
AMDBRSON. 

(Supreme  Court  of  lUlnois.   Feb.  17,  1904.) 

INBURANCE  COMPANIES  —  LEQIBLATIVB  CON- 
TROL—CONSTRUCTION OF  STATUTES.— AU- 
THORJTT  TO  DO  BUSINKSS-CBRTIFICATB^ 
MANDAMUS. 

1.  It  Is  snffidoit  to  dedde  a  case  on  the 
pleadings  tfter  the  conrt  haa  sostained  a  de- 
murrer to  the  aDBwer,  and  It  is  not  necessary  to 
allow  plaintiff  to  introdnce  the  answer  as  his 
own  ondence. 

2.  A  party  Intrododng  as  Its  own  proof  tho 
pleadings  of  the  adverse  party  Is  bonnd  by  the 
allegatioDB  therein. 

3.  Bren  if  the  charter  of  an  Inrarance  com- 
pany* as  originally  enacted,  constitutes  a  con- 
tract which  cannot  be  altered  bj  any  subse- 

auent  legislation,  the  sobseguent  acceptance  by 
le  company  of  an  amended  act,  provldinf;  that 
the  amendatory  act  and  the  act  to  which  it  is 
an  amendment  shall  not  exempt  the  company 
from  the  bperation  "of  sach  general  laws  as 
may  be  hereafter  enacted  on  the  subject  of 
life  Insarance,"  giTes  the  Legislature  contnJ 
over  the  company. 

4.  The  provision  of  an  act  amending  the  diar- 
ter  of  an  insurance  company,  stipalatiug  th^t 
tile  company  shall  not  be  deemed  exempt  "from 
the  operation  of  such  general  laws  as  may  be 
hereafter  enacted  on  the  subject  of  life  insur- 
ance," does  not  merely  sobject  the  company  to 
legislation  which  might  be  passed  defining  the 
duties  and  obligations  of  the  company  regarding 
Its  business  and  the  control  of  Its  corporate  af- 
fairs^ but  also  subjects  It  to  the  snbsequent 
Act  of  1S74  (2  Starr  &  0.  Ann.  St  189G  [2d 
Ed.]  p.  22S5,  c.  73.  par.  27W,  providing  that  the 
charter  of  all  Insurance  companies  incorporated 
in  the  state  which  shAlI  cease  to  do  buslneas  for 
one  y«ar  shall  be  held  extinct 

9.  Where,  in  proceedings  to  compel  the  In- 
surance Saperintendeot  to  issue  to  a  company  a 
certificate  authorising  it  to  transact  insurance 
buslnesB  In  the  state,  the  company  demurs  to  an 
answer  alleging  that  the  company  Is  not  enti- 
tied  to  a  certificate,  becatise  fta  charter  Is  ex- 
tinct by  reason  of  Its  failure  to  transact  any 
bnsiness  for  a  period  for  more  than  one  year, 
the  question  whether  the  Btate  has  waived  the' 
forfeiture  of  the  company  does  not  arise. 

6.  Mandamns  will  not  issue  to  compel  the 
Superintendent  of  Insurance  to  issue  a  certifi- 
cate to  do  business  to  a  company,  subject  to 
the  provisions  of  the  statute  declaring  that  com- 
panfes  which  for  a  year  shall  do  no  business 
shall  be  extinct,  where  the  company  demanding 
the  certificate  had  ceased  to  do  business  for  10 
years  prior  to  the  commencement  of  the  manda- 
mus proceedings. 

Brror  to  Superior  Court,  Cook  Comity;  Axel 
Obytrana,  Judge. 

Petition  for  mandamus  by  the  people,  on 
the  relation  of  Frank  O.  Anderson,  against 
Henry  Yates,  as  Insurance  Superintendent 
to  compel  defendant  to  Issue  a  certificate  an- 
tborlzlng  an  Insurance  company  to  transact 
business.  From  a  judgment  awarding  the 
writ,  defendant  brings  error.  Reversed. 

This  Is  a  petition  for  mandamus  filed  In 
tbe  superior  court  of  Oook  county  on  Jan- 
nary  17.  1903,  by  tbe  people  upon  the  rela- 


tion of  Frank  O.  Andereoo.  defendant  In  es 
ror,  against  Henry  Yates,  as  Insurance  Su- 
perintendent; plaintiff  in  error,  praying  that 
the  writ  of  mandamus  be  directed  to  the  In- 
surance Superintendent,  requiring  blm  to  Is- 
sue a  certificate  of  authority  to  the  Conti- 
nental Insurance  Company  to  transact  the 
business  of  Insurance  according  to  the  pro- 
Tislons  and  itrlTlleges  granted  In  the  sever- 
al acts  of  tbe  legislature  of  Illinois  herein- 
after mentioned,  and  also  requiring  to 
Issue  certificates  of  authority  to  certain  per- 
sons, 33  In  number,  therein  named,  appoint- 
ed by  said  company  as  agenta  Plaintiff  in 
error,  as  Insurance  Superintendent,  entered 
his  appearance  on  January  SO,  1903,  and  filed 
his  answer  to  ^e  petition  on  February  5, 
1903.  On  Uarch  4,  1903,  a  general  demur- 
rer was  filed  by  tbe  relator  to  the  answer  of 
plaintiff  In  error.  On  tbe  same  day  (March 
4,  1903)  plaintiff  In  error  filed  an  amended 
answer,  and  afterwards,  on  March  17,  1003, 
was  granted  leave  to  withdraw  his  original  an- 
swer, and,  tbe  same  being  done,  the  amended 
answer  was  ordered  to  stand  as  tbe  answer 
to  tbe  petition.  On  the  same  day  the  de- 
fendant below  (plaintiff  In  error)  had  leave 
to  amend  the  amended  answer  lostanter. 
and,  the  same  being  done.  It  was  ordered,  on 
motion  of  defendant  In  error's  attorney,  that 
the  demurrer  of  defendant  In  error  to  the 
amended  answer  stand  as  a  demurrer  to  the 
amended  answer  aa  amended.  The  demur- 
rer to  tbe  amended  answer  as  amended  was 
snstalned.  Thereupon,  on  the  same  day, 
to  wit,  March  17, 1903,  tho  court  ordered  that 
8  writ  of  mandamus  issue  to  the  plaintiff  In 
error,  requiring  him  to  Issue  a  certificate  of 
authority  to  the  Continental  Insurance  Com- 
pany to  transact  the  bnsiness  of  Insurance 
in  this  state  upon  the  payment  of  the  usual 
fee  therefor,  and  also  to  Issue  certificates  (tf 
authority  to  persons  appointed  by  said  com- 
pany as  agents  In  this  state,  upon  payment 
of  the  usual  fees  therefor,  within  three  days, 
according  to  the  prayer  of  the  petition.  To 
the  Judgment  and  orda  of  the  coxu*t,  plaintiff 
In  error  made  objection,  which  objection  was 
overruled,  and  exception  taken.  Motions  for 
new  txia)  and  in  arrest  of  judgment  were 
overruled.  The  present  writ  of  error  is  sued 
out  for  the  purpose  of  reviewing  the  judg- 
ment, so  entered  by  the  trial  court,  grant- 
ing the  writ  of  mandamiu  In  accordance  with 
the  prayer  of  the  petition. 

The  petition  for  mandamus  alleges  tbat 
the  relator,  Frank  0.  Anderson,  Is  the  presi- 
dent of,  and  a  stockholder  In,  the  Oontlnental 
Insurance  Company;  that  the  Contlneutal  In- 
surance Company  Is  an  raganlzed  and  exist- 
ing Are  Insurance  company  by  virtue  of  tbe 
following  acts  of  the  Legislature  of  IIltuol8» 
to  wit:  "An  act  to  incorporate  the  Tornado 
Insurance  Company,"  approved  February  22, 
ISCl  (Laws  1S61,  p.  429);  "An  act  to  amend 
an  act.  entitled  *An  act  to  Incorporate  the 
Tornado  Insurance  Company,* "  approved 
February  12,  1SG8  (Laws  lS63w  p.  197);  **Ad 
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act  to  amena  the  <4arter  of  the  Fire  and 

Tornado  Insurance  Company  of  Freeport,  Illi- 
nois," approved  February  16,  1865  {1  Laws 
1865,  p.  65S);  "An  act  to  amend  the  charter 
of  the  Fire  and  Tornado  Insurance  Compa- 
ny," a];q;)roTed  Marcb  7,  ISeV  (2  Laws  1867, 
p.  229);  and  "An  act  to  amend  the  charter 
of  the  Continental  Insurance  Company,"  ap- 
proved March  30,  1869  (2  Laws  1869,  p.  599). 
The  first  act  creates  the  Tornado  Insurance 
Oompnny,  with  power  to  Insure  against  tor- 
nadoes, storms,  and  winds.  The  second  act, 
of  1863,  changed  the  name  of  the  corporation 
to  the  Fire  &  Tornado  Insurance  Oompany, 
and  extended  its  powers  to  Insure  against  fire 
and  lightning,  and  provided  that  Its  capital 
stock  should  consist  of  premium  notes,  and 
cash  i>remlmns,  and  the  10  per  cent  lien  of 
the  company  by  virtue  of  its  charter,  the  act 
of  1861  baring  provided  that  each  policy 
holder  should  be  a  member  of  the  company, 
and  that  the  company  should  have,  to  the 
extent  of  10  per  cent  of  the  amount  Insured, 
a  Hen  opon  the  building  Insured,  to  secure 
the  payment  of  the  Insured's  shares  of  the 
company's  losses  and  expenses.  The  third 
act  of  1865  authorizes  the  company  to  re- 
ceive, for  the  better  security  of  policy  hold- 
ers, a  guaranty  capital  of  not  more  than 
$500,000;  such  capital  to  consist  In  hypoth- 
ecated stock,  mortgages,  or  real  estate,  satis- 
factory to  the  board  of  directors  or  executlTe 
committee,  and  divided  Into  |100  shares; 
each  share  having  a  vote  in  the  election  of 
board  of  directors.  The  fourth  act,  of  March 
7,  1867,  changed  the  name  of  the  company 
from  that  of  the  Fire  &  Tornado  Insurance 
Company  to  the  Continental  Instmince  Com- 
pany; and  the  third  section  of  the  act  of 
1867  provided  as  follows:  "Nothing  In  this 
act  or  in  the  act  of  which  this  Is  an  amend- 
ment shall  be  construed  so  as  to  permit  said 
company  to  do  banking  bnolneBS,  or  exempt 
said  company  from  the  operation  of  such 
general  laws  as  may  hereafter  be  passed  up- 
on the  subject  of  insurance  companies."  The 
fifth  act  of  1869,  being  "An  act  to  amend  the 
charter  of  the  Continental  Insurance  Oompa- 
ny,"  provided  that  the  board  of  directors  of 
said  company  should  be  authorized  and  em- 
powered to  remove  the  principal  office  of  the 
said  c<Hnpany  to  the  city  of  Chicago,  when- 
ever the  best  Interests  of  said  company  might 
require  said  removal  to  be  made.  The  peti- 
tion alleges  that  the  principal  office  of  the 
company  was  moved  to  the  dty  of  Chicago 
In  October,  1902,  83  years  after  the  passage 
of  the  act  of  March  30, 1869. 

The  petition  further  alleges  that  the  com- 
pany has  maintained  a  fall  quota  of  officers 
and  directors,  and  Is  engaged  In  the  business 
of  flre  and  marine  Insurance;  that  It  has  a 
guarantied  capital  of  $100,000,  and  a  sur- 
plns  of  $20,000;  that  on  November  22,  1900, 
It  filed  the  statatory  statement  of  condition 
with  the  Insarance  Superintendent;  that,  up- 
on its  request  it  was  examined  by  said  snper^ 
Intendent  and  a  report  filed,  approving  its 


condition;  that  It  la  a  practice  of  the  In- 
surance Superintendent  to  Issue  certificates 
of  authority  to  any  company  entitled  there- 
to, and  to  issue  certificates  to  each  agent  ap- 
pointed by  duly  organized  companies,  and  to 
receive,  as  compensation  therefor,  50  cents 
each,  and  that  it  Is  the  duty  of  each  super- 
intendent to  Issue  SDch  certlflcatea  to  such 
agents;  that  the  company  has  appointed 
agents,  and  applied  to  the  Insurance  Super- 
intendent for  such  certificates  for  them,  and 
paid  50  cents  In  fees  for  each  certificate; 
and  that  the  superintendent  has  refused  to 
issue  certificates  to  such  agents,  and  also  to 
Issne  a  certificate  of  anthorltj  to  the  com- 
pany. 

The  amended  answer  stated  that  Ander> 
son  assumed  to  be  the  president  and  a  stock- 
holder of  the  company;  that  the  company 
was  at  one  time  organized  under  said  acts  of 
the  Legislature,  and  was  at  one  time  legally 
In  the  insurance  busings,  but  that  it  is  now 
engaged  In  such  business  without  warrant 
of  law,  In  this:  that  Its  charter  Is  octinct 
The  answer  denies  that  the  company  filed 
with  the  superintendent  a  statutory  state- 
ment of  Its  condition,  and  denies  that  ex- 
aminers appointed  by  the  superintendent 
passed  on  and  acc^ted  its  condition;  that 
the  company  tendered  to  the  superintendent 
on  or  about  November  24,  lWi2,  a  pretended 
statement  of  its  condition,  which  he  refused 
to  file  for  reasons  hereinafter  stated,  tho 
amended  answer  admits  that  it  has  been  the 
practice  of  the  superintendent  to  issue  cer- 
tificates to  the  companies  and  to  the  agents, 
and  to  receive  the  fees  therefor,  as  alleged 
In  the  petition,  and  that  it  Is  the  saperln- 
tendent's  dul7  to  issue  such  certificates  upon 
the  payment  of  the  fees,  but  only  when  the 
companies  are  legally  authorized  to  do  bu^- 
ness  In  the  state;  and  it  alleges  ttiat  the 
said  pretended  Insurance  company  la  not  en* 
titled  to  certifloates  because  its  charter  is  ex- 
tinct; that  it  has  attempted  to  appoint 
agents,  but  has  no  power  to  make  such  ap- 
pointment. The  amended  answer  denies  thst 
the  company  ever  paid  the  superintendent 
any  ^ees,  bnt  states  that  it  has  sent  him 
checks,  which  he  has  not  accepted.  The 
amended  answer  admits  that  tiie  superin- 
tendent has  refused  to  liaoe  agents'  certu- 
cates. 

The  am^ided  answer  contains  the  folltfw* 
ing  allegation,  to  wit:  "That  said  company 
has  for  a  period  of  more  than  one  year,  and 
has  for  a  period  of  more  than  one  year  prior 
to  the  beginning  of  this  suit  ceased  to  trans- 
act the  business  for  which  it  was  organized: 
and  farther  says  that  the  charter  of  aaJd 
company  should  be  deemed  and  held  extinct 
In  all  respects,  as  if  said  chartw  had  ex- 
pired by  Its  own  limitations;  and  further 
says  that  said  charter  of  said  company,  pri<» 
to  the  beginning  of  this  suit  was,  and  now 
Is,  extinct  In  all  respects,  as  if  said  Charter 
had  expired  by  its  own  limitations;  and  fur- 
ther says  that  Ihls  court  should  tv  decrea 
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fix  tiM  ttrna  wfthln  which  said  company 
ibonld  rlose  itM  concerns;  that,  for  the  rea- 
lonB  aforesaid,  the  said  company  has  nstirp- 
ed.  Intruded  Into,  and  imlawfuUy  exercised, 
and  is  nstirplng,  Intrudlns  into,  and  unlaw- 
fully exercising,  a  franchise  In  this  state  Im- 
properly and  without  warrant  of  law." 

The  amendment  to  the  amended  answer 
sets  np  that  the  Continental  Ineurance  Com- 
pany, ahove  named,  on  or  about  1887,  ceased 
.to  transact  any  basiness  whatever  for  which 
it  was  oi^anlxed,  and  remained  oat  of  bturi- 
nees  for  16  years  thereafter,  and  did  no  busl- 
nesa  after  tt  ceased  business,  except  as  set 
forth  in  the  amended  answer;  that  said  com- 
pany then  and  there  abandoned  its  charter, 
and  ceased  for  16  years  prior  to  the  begin- 
ning of  this  Butt  to  exercise  any  of  the  cor^ 
porate  powers  granted  to  It  by  Its  charter, 
and  thereby  omitted  necessary  acts,  and  that 
such  omission  amounted  to  a  surrender  of 
Its  privileges  and  rights  as.  a  corp<»ation; 
that  said  corporation  now  exercises  powers 
not  conferred  upon  it  by  law,  and  has  never 
since  the  organization  of  the  Insurance  De- 
partment of  this  state  (in  1893)  transacted 
any  bnaineas  within  the  state  with  the  ap- 
ptonl  of  the  dqHurtment 

F.  H.  Rowe,  tot  plaintiff  In  error,  t.  H. 
Westover,  fw  defecdant  In  error. 

MAGBUDSR,  J.  (after  stating  the  facts). 
Hie  main  question  presented  by  the  record  in 
this  case  Is  whether  or  not,  at  the  time  of  the 
dllng  of  the  petition  for  mandamus  herein, 
and  prior  thereto,  the  charter  of  the  Conti- 
nenta!  Insurance  Company  had  become  ex- 
tinct The  plaintiff  in  error  claims  that  be, 
as  Insurance  Superintendent,  was  under  no 
obl^atlon  to  issue  the  certlflcates  of  authority 
applied  for,  because,  under  section  3  of  the 
act  of  1874  entitled  "An  act  In  regard  to  the 
dlBsolntlon  of  insurance  companies,"  In  force 
July  1,  1S74  (2  Starr  &  0.  Ann.  St  1896  [2d 
Ed.]  p.  2286,  G.  78,  par.  270),  the  charter  of 
the  Continental  Insurance  Compai^  was  as 
extinct  as  though  It  had  expired  by  Its  own 
limitation.  Section  S  of  said  act  of  1874  is 
as  follows:  "The  charters  of  all  insurance 
companies  Incorporated  In  this  state,  which, 
either  from  neglect  or  by  vote  of  their  mem- 
bers w  ofDcers,  or  In  obedience  to  the  decree 
of  any  court  have  ceased,  or  shall  hereafter 
cease,  for  the  period  of  one  year,  to  transact 
the  bnalness  tat  which  they  were  organised, 
shall  be  deemed  and  held  extinct  In  all  re- 
mpocts,  aa  If  they  had  expired  by  their  own 
limitation;  and  the  circuit  court  shall  have 
authority,  upon  application,  by  the  petition  of 
the  Auditor  ot  State,  or  of  any  person  latett- 
ested,  to  fix,  by  decree,  the  time  within  which 
such  companies  shall  close  their  concerns: 
provided,  that  this  section  shall  not  be  con- 
strued to  reUeve  any  such  company  fmm  Its 
liabilities  to  the  assured  or  any  of  Its  ered- 
itors."  Id. 

The  amended  answor  of  plaintiff  In  error  to 


the  petition  fat  mandamus  alleged  that  the 

ContlQental  Insurance  Company  had  fw  a  pe- 
riod of  more  than  one  year,  and  for  a  period 
of  more  than  one  year  prior  to  the  beginning 
of  the  mandamus  suit  ceased  transacting  the 
business  for  which  it  was  organized;  and  the 
amendment  to  the  amended  answer  alleged 
that  said  Insurance  company,  on  or  about 
1887,  ceased  to  transact  any  business  what- 
ever, for  which  it  was  organized,  and  remain- 
ed out  of  business  for  10  years  thereafter,  and 
abandoned  Its  charter,  and  ceased,  for  the  pe- 
riod of  16  years  prior  to  the  beginning  of  the 
mandamus  suit,  to  exercise  any  ot  the  cor- 
porate powers  granted  to  It  by  Its  charter. 
Defendant  In  error  (the  p^tloner  below)  de- 
murred to  the  amended  snswer,  and  to  the 
amended  answer  as  amended,  and  th»eby  ad- 
mitted the  truth  of  the  allegations,  thus  made' 
In  the  answer.  In  effect,  the  plaintiff  In  er- 
ror (defendant  below)  elected  to  stand  by  his 
amended  answer,  after  having  duly  objected 
and  excepted  to  the  ruling  of  the  court  sus- 
taining the  demurrer  thereto.  After  so  sus- 
taining the  demurrer  to  the  answer,  the  jud|^ 
ment  or  order  allowing  the  writ  of  mandamus 
In  accordance  with  the  prayer  of  the  petition 
necessarily  followed.  The  court  seems  tff 
have  called  the  case  for  hearing,  aft^  sustain- 
ing the  demurrer  to  the  amended  amrwer,  as 
amended,  and  to  have  permitted  the  petitioner 
below  to  put  In  evidence  the  amended  answer 
of  the  defendant  below,  and  the  amendment 
thereto.  This  was  unnecessary.  It  was  suffi- 
cient to  decide  the  case  upon  the  pleadings. 
The  same  result  however,  followed,  as  the 
consequence  of  permitting  the  amended  an- 
swer and  the  amendment  thereto  to  be  in- 
troduced In  evidence,  as  would  have  neceesa- 
rily  followed  If  the  cause  had  been  heard 
tuerely  upon  the  pleadings  after  the  demurrer 
to  the  answer  was  sustained.  The  petitioner 
below,  having  introduced  in  evidence,  as  its 
own  proof,  the  amended  answer  and  the 
amendment  thereto,  is  bound  by  the  state- 
ments therein  that  the  company  had,  for  a 
period  of  more  than  one  year  prior  to  the  be- 
ginning of  the  salt  ceased  to  transact  the 
business  for  which  It  was  oi^nlzed,  and  had 
remained  out  of  business  for  16  years  after 
1887.  Fish  T.  McOann,  206  HI.  179,  68  N.  BL 
761. 

Did  the  CO  art  below  decide  correctly  In  sus- 
taining the  demurrer  to  the  amended  answer 
as  amended?  Defendant  In  aror  insists  that 
section  8  of  the  act  of  July  1,  1874,  as  above 
quoted,  has  no  application  here,  upon  the  al- 
leged ground  that  It  impairs  the  obligation  of 
the  contract  between  the  state  and  the  Conti- 
nental Insurance  Company,  as  embodied  in 
the  charter  of  the  latter  company,  and  that 
therefore  said  section  3,  as  applied  to  the  com- 
pany. Is  unconstitutional.  In  other  words,  tiie 
doctrine  Is  Invoked  that  the  Legislature  can- 
not repeal,  impair,  or  alter  the  rights  and  priv- 
ileges conferred  by  the  charter  of  a  corpora- 
tion, against  the  consent  and  without  the  de- 
fault of  tiie  corporation,  Juffidally  asootalned 
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aaddeduKd.  Bniffelt t.  Great  Weiteni  Ball- 
road  Co.,  20  HL  810. 

It  is  not  necessary  beie  to  dlscoss  the  ques- 
tion, whether  the  act  of  1874  applies  to  spe- 
cial charters,  like  that  of  the  GoDUaeDtal  lo- 
snrance  Oompany,  where  l^lslative  ccmtrol 
Is  not  reserved  Id  such  charter.  This  Is  so  for 
the  reason,  as  will  hereafter  be  se«i,  that  the 
special  charter  of  the  Gontlnental  Insurance 
Company  did  contain  aucb  reaerration  of  le^- 
lalatiTe  controL 

In  Ward  t.  Vaxwell,  97  ni.  593,  the  oonsti- 
tntlonaUty  of  fits  Inaniance  act  of  July  1, 
1874,  was  under  consideration  by  this  court, 
and.  In  Ite  main  features,  the  act  was  there 
held  to  be  constltntlonal.  Subsequently,  In 
Chicago  Life  Ins.  Co.  r.  Auditor.  101  HI.  82, 
we  said  ^lage  87):  "Tbe  point  la  made  that 
'  the  statute  under  whfdi  this  inroceedliig  is  had 
Is,  as  applying  to  this  company,  onconstitu- 
tloaal.  This  question  of  conetltatlonallty  is 
fully  settled  by  the  recent  decision  of  this 
court  In  Ward  t.  Farwell,  97  111.  688,  where  It 
was  decided  that  this  act  of  1874  was  consti- 
tutional,  and  that  It  was  so  as  applied  to  the 
Republic  Life  Insurance  Company,  Incorpor- 
ated under  a  special  charter  granted  before 
the  passage  of  tbe  act  of  1874,  to  wit.  March 
22.  1809.  Id  whose  charter  no  specific  reserva- 
tion of  legisIatlTe  control  was  coutalned.  By 
aectloD  S  of  an  act  amending  the  charter  of 
the  present  company,  approved  February  21, 
1867  (2  taws  1867,  p.  153),  it  Is  provided  as 
follows:  This  act  and  the  act  to  which  this 
Is  an  amendment  shall  not  be  deemed  to  ex- 
empt said  company  from  the  operation  of  such 
general  laws  as  may  be  hereafter  enacted  by 
tbe  GeDcral  Assembly  on  the  subject  of  life 
iDSuraoce.*  Afterward,  on  March  29,  1867. 
said  amendment  to  the  charter,  of  which  the 
foregoing  was  a  part,  was  formally  adopted 
by  the  company.  This  strengthens  the  appli- 
cation of  the  decision  In  Ward  t.  Farwell  to 
the  present  case." 

Under  the  decision  in  the  case  of  Ward  v. 
Farwell,  supra,  as  interpreted  hy  the  subse-. 
quent  case  of  Chicago  Ufe  Ins.  Co.  v.  Audi- 
tor, supra,  it  might  well  be  contended  that 
the  act  of  1874  is  constitutional,  as  applied  to 
the  Continental  Insurance  Company,  incor^ 
porated  under  a  special  charter  granted  be- 
fore ^be  passage  of  the  act  of  1874,  even 
though  no  specific  reservation  of  legislative 
control  had  been  contained  In  that  charter. 
But  it  is  not  necessary  here  to  so  hold. 

By  the  act  of  March  7,  1867,  entitled  "An 
act  to  amend  the  ctiarter  of  the  Fire  and 
Tornado  Insurance  Company,"  the  name  of 
the  latter  company  was  changed  to  the  "Con- 
tinental Insurance  Company,"  and  sectio'n  3 
of  said  act  of  1867  provided  as  follows: 
"Nothing  in  this  act.  or  in  the  act  of  which 
this  is  an  amendment,  shall  be  construed  so 
as  to  *  *  *  exempt  said  company  from 
the  operation  of  such  general  laws,  as  may 
hereafter  be  passed  upon  the  subject  of  in- 
surance companies."  By  adopting  the  change 
of  name  provided  for  In  the  act  of  1867,  the 


Insurance  company  adopted  the  act,  and 
made  It  a  part  of  Its  original  ebarter.  In- 
deed, this  Ifl  not  denied  by  counsel  for  de- 
fendant In  error.  In  the  brief  of  defendant 
In  error  It  Is  said:  *'For  tbe  purposes  of 
this  a^ment  it  may  be  admitted  that  the 
amendatory  act  of  March  7,  1867,  was  ac- 
c^ed  by  the  company  and  Its  stodcholden, 
and  thereby  constituted  a  valid  reserve  pow- 
er In  tbe  Legislature  to  subject  tbe  company 
to  certain  legislative  control.**  Svoi,  there- 
fore, if  it  were  held  that  the  charter  of  tbls 
Continental  Insurance  Company  was  a  eon- 
tract  which  could  not  be  alta«d  or  cbanged 
by  any  subsequent  Legislature  wttbont  tbe 
consult  of  the  company,  yet  it  must  be  re- 
garded as  a  fact  that  here  tbe  company  bas 
given  such  consent.  It  consented  tqr  section 
3  of  the  act  of  1867,  which  was  an  amend- 
ment of  Its  charter,  that  nolMng  In  tbe  act 
of  1867,  or  In  the  act  of  which  the  act  of 
1867  was  an  amendment,  should  be  constraed 
to  exempt  the  company  from  the  operatloa 
of  such  general  laws  as  might  thereafter  be 
pass^  upon  the  subject  of  Insurance  com- 
panies. Consequently  the  charter  of  this 
company  stands  on  the  same  footing  as 
though  full  legislative  control  had  been  re- 
served In  the  original  act.  All  general  laws 
on  the  subject  of  Insorance  companies  are 
applicable  to  the  Continental  Insurance  Com- 
pany. It  follows  that  the  act  of  1874,  provid- 
ing that  tbe  charters  of  all  Insurance  compa- 
nies which  have  ceased  for  the  period  of  one 
year  to  transact  tbe  business  for  whi<di  they 
were  organized  aliaU  be  deemed  and  held  ex- 
tinct in  all  respects  as  If  they  tiad  expired  by 
their  own  Uniltatlon,  Is  fully  applicable  to 
the  Continental  Insurance  Company.  The 
latter  company  appears  upon  tbls  record  as 
having  ceased  for  the  period  of  one  year  to 
transact  tbe  business  for  which  It  was  or^ 
ganlzed,  and  therefore,  under  the  act  of 
1874,  which  was  a  general  law  passed  after 
tbe  act  of  March  7,  1867.  Its  charter  must  be 
deemed  and  held  extinct  in  all  respects  mm  If 
it  had  expired  by  its  own  limitation. 

It  is  said  by  counsel  for  defendant  In  error 
that  the  object  of  section  3  of  the  amenda- 
tory act  of  March  7,  1867,  reserving  to  the 
Legislature  the  power  of  control,  was  mere- 
ly to  subject  the  company  to  leglsIatlTe  con- 
trol, so  far  as  subsequent  legislation  might 
be  passed,  defining  the  duties  and  obligations 
of  the  company  regarding  Its  business,  and 
the  control  of  its  corporate  affairs.  We 
think,  however,  that  the  language  of  section 
8  Is  broad  enough  to  Indicate  something  more 
than  l^alatlve  control  over  the  mere  busl- 
ness  of  the  corporation.  By  tbe  terms  of  sec- 
tion 3  of  the  act  of  1867,  tbe  company  Is  not 
to  be  exempt  from  tbe  operation  of  such  gen- 
eral laws  as  may  thereafter  be  passed  upon 
tbe  subject  of  insurance  companies.  Surely 
tbe  provision  In  section  8  of  the  act  of  1874  is 
a  general  law  upon  tbe  subject  of  insurance 
companies.  It  provides  that  the  charter  of 
any  company  which  from  neglect  shall 
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for  0W  period  of  one  year  to  transact  flie. 
Itostness  for  wblch  it  was  organized  nb&H  tw 
deemed  and  beld  extinct,  In  all  req>ectB,  as 
U  It  bad  expired  hy  Its  own  limitation,  and, 
bj  accepting  the  act  of  March  7, ,  1867,  the 
Continental  Insorance  Company  consented  to 
be  BDbJect  to  the  provisions  of  this  general 
law.  As  npon  the  juresent  record,  aa  it 
stands.  It  is  admitted  to  bare  ceased  to 
transact  business  for  the  period  of  one  year, 
It  comes  within  the  terms  of  section  8  of  the 
act  of  1874. 

Defendant  in  error  claims  that  at  the  time 
when  plaintiff  in  mot  refused  a  certlflcate 
of  authority  to  tiie  Continental  Insurance 
Company,  and  licenses  to  Its  agents^  on  the 
ground  that  (he  charter  of  -  the  company  was 
extinct  mder  tiw  act  of  187^  the  state  bad 
waived  any  right  to  declare  such  a  forfdture. 
If  It  ever  existed.  In  Tlew  of  the  allegations, 
contained  in  the  answer,  and  of  the  admis- 
sion of  Ihetr  truth  by  the  flllng  of  a  demnr^ 
rer,  It  cannot  be  said  that  the  Continental 
Insurance  Company  was  In  the  exercise  of 
the  prlTll^ies  and  in  the  performance  of  the 
functions  daimed  to  have  been  exnxilsed 
and  performed  by  It  Whether  or  not  the 
nonnser  of  corporate  franchises  for  a  fixed 
period  creates  a  cause  of  forfeiture  of  the 
Charter,  ao  that  no  advantage  can  be  taken 
of  such  nonuser  by  any  one  except  the  state 
in  a  smt  brought  tor  that  porpose,  Is  a  ques- 
tion which  does  not  arise  her^  because,  by 
fbe  terms  of  section  S  of  the  act  of  March  7. 
1887,  the  Continental  Insunnce  Company 
emisaited  that  Its  charter  sbottld  become  ex- 
tinct If  It  ceased  fbr  the  period  of  one  year 
to  transact  the  business  tot  whidi  It  was  or* 
ganlxed. 

It  la  well  settled  that  a  writ  of  mandamus 
win  not  be  issued  unless  the  petitioner  shows 
a  clear  1^1  right  to  tiie  writ  nor  will  such 
writ  be.  issued  unless  the  par^  applying  for 
It  <hall  show  ft  dear  obligation  on  the  part  of 
tiie  pwson  or  body  sought  to  be  coorced,  to 
do  the  thing  whose  perfbrmance  Is  asked  for 
1^  the  Issuance  of  the  writ  People  v.  Bel- 
lars,  179  111.  17a  6S  N.  B.  545;  People  v. 
Town  of  Mt  Morris,  145  111.  427, 84  N.  BL  144; 
People  V.  Johnson,  100  111.  5S7,  89  Am.  Sep. 
63;  ^ringfleld  &  lUlnolB  Southeastern  Bait- 
way  Co.  V.  County  OleA,  74  III.  27.  More- 
over, *^he  party  who  seeks  to  compel  the 
performance  of  an  act  must  set  forth  every 
material  fact  necessary  to  show  that  It  is 
fho  plain  duty  of  such  parly  to  act  in  the 
premlaes,  before  the  courta  will  Interfere^" 
Teojflo  V.  Selhirs,  supra.  "In  doubtful  caa- 
ea  It  [the  writ  of  mandamus]  ^onld  not  be 
granted."  Springfield  &  Illinois  Southeastern 
Ballway  Co.  v.  County  Clerk,  supra.  Cer- 
tainly, in  Tlew  of  what  is  said,  it  la  at  least 
doubtful  whether  or  not  the  petitions  here- 
in hM  a  clear  right  to  the  writ  and  whether 
or  not  the  plaintiff  In  error  Is  under  a  clear 
and  undoubted  obl^tatlon  to  do  tiie  thing 
prayed  for  In  the  petition. 

For  the  reasons  above  stated,  we  are  of 


the  opinion  that  tite  court  below  erred  in 
sustaining  the  demurrer  to  the  amended  an- 
swer as  amended.  Accordingly  the  Jndg< 
ment  of  the  court  below  Is  reversed,  and  the 

cause  is  remanded  to  that  court  for  further 
proceedings  in  accordance '  with  the  Tlews 
her^  expressed.   Reversed  and  remanded. 


(ao7  111.  sm 

TATZ8,  Ins.  Bnpt.  t.  CONTINBiNTAL 
INS.  CO. 

(Stvtreme  Coort  of  IlHnofs.    Feb.  17,  1904.) 

IN8DRANCB  COUMISSIONER-POWSRS  AND  DD- 
TIES— INJUNCTION— CROSS -Blli,- 
FRACTICB-BXCEPTIONS. 

1.  BSiceptioQB  to  an  amended  ansirar  on  the 
groand  that  defendant  does  not  set  op-aay  mat^ 
ter  constltatlDg  a  defense  are  in  the  nature  at 
a  special  demnrrer. 

2.  Where  exceptions  to  an  answer  are  allow- 
ed, and  the  remainder  of  the  answer  pre- 
sentB  no  material  issue,  and  the  defendant 
makes  oo  further  auswer,  it  Is  proper  to  decree 
that  the  bill  be  taken  as  confessed. 

3.  Laws  1893,  p.  108,  |  3,  proTldea  that  the 
Insurance  Superintendent  shall  hare  all  the 
powers  and  may  perform  all  the  duties  In  re- 
gard to  the  business  of  Insurance  which  were 
then  attached  to  the  offices  of  Anditor  and  At- 
torney General,  and  that  he  shall  exerdse  the 
same  control  otw  insurance  cnnpanles,  and 
may  Institute  and  prosecute  in  his  name  all  salts 
theretofore  required  to  be  prosecuted  by  the  Au- 
ditor or  Attorney  General.  Act  Feb.  17.  1874 
(Uer.  St  1874,  p.  612.  c.  78),  authorized  the 
State  Auditor  to  file  a  bill  asking  for  an  in- 
junction to  restrain  an  Insuraaee  company  from 
prosecQting  its  business.  Beld,  that  In  a  suit 
by  an  Insurance  company  to  enjoin  the  Insur- 
ance Superintendent  from  denying  that  com- 
plainant was  licensed  by  the  Department  of  lo- 
Burance,  or  refusing  to  snint  complainant  the 
same  privileges  granted  other  companies,  the 
defendant  was  entitled  to  file  a  cross-bill  ask- 
ing an  injunction  restraining  comptaluant  from 
further  prosecuting  its  business,  and  for  the  ap- 
pointment of  a  receirer. 

Appeal  from  Superior  Court  Cook  County; 
Axel  ChytraUB,  Judge. 

Suit  by  the  Coutiuental  Insurance  Compa- 
ny against  Henry  Yates,  as  Insurance  Super- 
intendent From  a  JudjEment  for  complain- 
ant re^ndent  appealSL  Reversed. 

This  la  a  bill  In  ehaneexy  filed  oa  Jiunaiy 
28, 1908,  hi  the  snperlw  court  of  Cook  county 
by  the  Continental  Insurance  Company 
against  l^nry  Tates,  as  Insurance  Superin- 
tendent of  Illinois,  which,  as  mitf  nally  filed 
and  as  amended,  pmyed  that  said  Tates 
should  be  enjoined  bun  setting  out  by  lettra*, 
or  otherwise^  causing  to  be  pi4)llBhed,  any 
statommt  derogatwy  to  tlie  Intmsta  of 
complainant  nnd  denying  tiiat  complatnant 
Is  licensed  Xty  the  Department  of  Insurance 
oC  lUlnidB,  or  by  him.  or  any  meana  or 
manner  saying  or  doing  anything  which  may 
tend  to  Induce  the  Insurance  Department  or 
other  citizens  of  this  state,  to  believe  that 
complainant  la  not  fnlly  anthorlaed  to  trans- 
act the  burinesB  of  Insmance  In  the  state  ei 
IlUnois^  and  fhnn  in  any  manner  refusing  to 
grant  to  c(»nplalnant  the  same  privileges  as 
are  by  Urn  and  by  the  custom  of  bla  office 
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grftnted  uid  accorded  to  other  iDsnraoco  cont* 
panlea  organised  under  the  law*  of  Illinois, 
and  tranaacUiiK  buBlnesB  tbereln.  The  Mil 
sets  ont  tbe  acts  of  the  Le^slatnre  mention- 
ed in  tbe  petition  for  mandamns  In  tbe  case 
of  Yates  t.  People  ex  rel..  69  N.  B.  7T5.  and 
makes  substantially  the  same  allegatlona  as 
are  made  In  said  petition  for  mandamus,  ac- 
cept that  in  addition  thereto  the  bill  here  al- 
leges that  tbe  Insmance  Superintendent  had 
written  certain  letters,  to  parties  making  in- 
quiries of  him,  stating  that  the  (Continental 
Insurance  Company  had  no  authority  from 
tbe  Insurance  Department  to  transact  busi- 
ness, and  tbat  no  Ucoise  or  aotborttf  had 
been  issued  by  ttw  department  to  it  to  cany 
on  the  insoranee  business.  The  bill  was  An- 
swerad  by  appellant,  the  Insurance  Svqperin- 
tendent,  admitting  tbat  tlie  letters  complain- 
ed  of  were  written,  and  making  substantial- 
ly 13ie  same  allegations  as  were  made  in  the 
anawCT  to  the  petition  tot  mandamns  in  the 
other  case.  In  the  case  at  bar  tbe  Insurance 
Superlntoident,  in  his  answer  and  amended 
answer,  and  amendment  to  ttie  unaided  an- 
swer, to  the  bill,  sett  w  that  said  insurance 
company  has  for  a  period  of  more  than  one 
year  ceased  to  transact  the  business  for 
wUch  It  was  organiaed,  and  that  its  charter 
should  be  denned  and  tadd  extinct  in  all  ro- 
qpects  as  if  It  bad  ^Irad  by  Its  own  limita- 
tion, and  that  the  court  should  fix  the  time 
within  which  said  eoi^oratint  should  dose 
its  concerns,  and  that  on  or  about  tbe  year 
1887  tbe  company  ceased  to  transact  any  busi- 
ness whatever  for  which  It  was  organised, 
and  remained  ont  of  bnstneaa  fOr  16  years 
thereafter,  and,  after  It  ceased  to  do  bust- 
noas^  did  no  business  whaterer  under  Its  dur- 
tar,  «c^  as  set  out  in  the  answer  and 
amended  answer,  and  then  and  there  there- 
by abandoned  its  diarter,  and  ceased  for  a 
period  of  16  years  prior  to  the  beginning  of 
this  suit  to  eierdse  any  of  the  corporate 
powers  granted  to  it  by  its  charter,  eta  The 
Inaurance  SiqialntMdent  also  filed  a  cross- 
bill, an  amended  cross-Ull.  and  an  amend- 
ment to  the  cross-blU,  setting  up  the  same 
allQpittona  as  to  the  ceesatl<m  of  business  and 
abandonmoit  of  tbe  charter  as  are  qwdfied 
in  the  answer,  and  praying  In  said  cross  Mil, 
as  orUlnally  filed  and  as  amended,  tbat  the 
defendant  below,  the  Ckmtlnental  Insurance 
Company,  should  be  oijofned  from  farther 
proceeding  with  its  bnslnesSi  and  asking  for 
a  receiva.  yUhe  OmitineDtai  Innnance  Com- 
pany filed  a  demnrrer  to  ttie  answer  uid  tbe 
crosMiIH  of  tbe  atverlntmdent,  demurring 
to  so  mudi  thereof  as  stated  that  said  corpo- 
ration bad  fbr  a  period  of  more  than  one  year 
ceased  to  transact  the  bualneas  for  wht^  It 
was  wganized,  and  that  its  charter  ahould  be 
deemed  as  extinct,  etc  Tbe  company  also 
filed  an  anawer  to  so  much  of  the  cross-Ull 
as  was  not  demurred  to.  Bubaequently  the 
company  filed  a  general  donurrer  to  the 
crosa-bill  as  amended.  On  March  4. 1803.  tbe 
Continental  Insurance  Company  filed  excap- 


tions  to  the  answer  of  apptflaat  to  tte  Mil 
of  complaint  and  one  <tf  tlie  oceptiona  was 
that  "defenchmt  does  not  set  19  any  nia«1w 
constituting  a  defense  to  tlie  matlwv  alleged 
in  the  bill."  On  BCarcfa  17,  1903,  it  was  or- 
dered, on  motion  of  appelletfa  solicitor,  tbat 
the  excqrtlons  filed  appellee  to  appellant^s 
am«ded  answer  to  the  original  bill,  and  to 
such  amended  answo*  as  amoided,  be  au» 
tained.  to  which  there  was  objectioa  and  ex- 
ception by  appellant;  and  at  the  aame  time 
it  waa  ordered  fliat  the  demurrer  to  the 
amended  cross-bill,  as  amended,  be  snctaln- 
ed.  TbereiqKMi,  upon  final  bearing,  the  ooss- 
bill  waa  diontesed  for  want  of  equHy,  te 
which  then  were  objection  and  excqrtlon  by 
the  cross-complainant;  and  it  was  further  w- 
dered,  adjudged,  and  decreed  that  the  orl^- 
nal  bill,  aa  amended,  be  takw  fOr  confessed 
as  against  appellant;  and  that  he,  aa  Insur- 
ance Superintendent,  be  enjoined  In  accord- 
ance with  tbe  prayer  of  the  bUl  and  amended 
bill.  The  prestait  appeal  is  proeecnted  fTon 
tbe  decree  so  rmdered  by  the  court  below. 

Fred  H.  Bowe,  for  appelant.  J.  H.  Weat* 
OTor,  fbr  appellee. 

UAORIJDBB,  J.  (after  stating  dw  facbML 
The  questions  in  this  caae  lto  subatantlaliy 
Uie  same  as  the  qnesttons  already  diseoased 
and  disposed  of  In  ttw  case  of  Tatea  t.  Peo- 
ple ex  reL,  68  N.  B.  T7fi.  The  eraptloDa  filed 
to  tbe  amended  answer,  as  amended  tn  the 
presmt  case,  wwe  In  tbe  nature  of  a  apedal 
demurrer  to  the  answw.  Story  ▼.  UTlng^ 
stone.  18  Pet  808,  la  L.  Bd.  20O;  Stme  t. 
Mowe,  26  111.  166.  By  snstalnhig  the  exoEp- 
tions  to  the  answer,  the  court  held  tliat  the 
defense  set  up  In  the  answer  waa  insafBdent 
That  defense  was  that  the  charter  of  appellee 
had  become  extinct  for  the  reason  stated  In 
Tatea  t.  People  ex  r^.,  supra.  In  tbe  brief 
filed  In  this  case  for  appellee,  It  Is  said:  mis 
only  qneaHtm  which  arises  in  this  caae  Is 
whether,  under  tbe  act  of  the  Legislature  of 
the  state  of  Illinois  entitled  'An  act  in  regaid 
to  the  dlasolutloa  of  limnnce  companies.' 
in  foree  July  1,  1874  IBev.  Bt  1874,  p.  ms; 
c  78],  the  charter  of  tbe  appellee  ia  «ztliKt" 
Am  tills  question  Is  dedded  in  tbe  otinr  case. 
It  ia  not  necessary  to  rediscnas  tt  here.  Ti  e 
have  held  that  where  exceptions  to  an  ao 
swer  are  allowed,  and  the  remainder  at  the 
answer  presents  no  material  issue,  and  the 
defendant  makes  no  tvrOiet  anawer,  It  is 
proper  to  decree  that  the  petition  or  bill  of 
tbe  complainant  be  taken  as  confeaaed  fbr 
want  of  an  answw.  Work  t.  Ban.  79  lH 
180;  Craig  t.  People,  47  lit.  487;  Banerle  t. 
Long.  165  HI.  840,  46  N.  B.  227.  Tbe  trial 
court  having  allowed  the  exceptions  to  the 
answer  as  having  been  well  taken,  the  deoee 
IHTO  coDfesso  upon  the  original  bill  followed 
as  a  matter  of  course;  the  an>ellant  hsTli^ 
failed  to  file  a  further  answer,  and  having 
stood  by  the  answer,  to  which  the  exceptioDS 
were  sustained.  Bat,  for  the  reasons  state! 
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Id  Um  otber  case,  we  are  of  the  opinion  tbat 
tbfl  defense  set  up  in  the  answer  was  a  good 
one,  and  that  tbe  court  erred  in  anatalnlng 
tbe  exceptions  to  tbe  answer,  and  In  enter- 
ing a  decree  in  accordance  with  the  prayer 
of  the  original  bill. 

We  are  also  of  the  opinion  tbat  tbe  court 
erred  in  dismissing  the  amended  crosft-blU, 
aa  amended,  for  want  of  equity.  Section  8 
of  "An  act  to  provide  for  the  establishment 
of  an  Insurance  Department  and  the  appoint- 
ment of  an  Insurance  Superintendent,"  ap- 
proved June  20,  1800,  in  force  July  1,  1883 
(Laws  1893,  p.  108),  provides  as  follows: 
'The  Insurance  Superintendent  shall  possess 
and  have  all  the  powers,  and  be  may  per- 
form all  tbe  duties  in  regard  to  the  business 
of  insurance  In  this  state,  which  are  now 
attached  by  law  to  the  office  of  Auditor  of 
Public  Accounts,  and  the  Attorney  General. 
And  he  shall  exercise  the  same  control  over 
the  insurance  companies,  their  officers  and 
agents  In  this  state.  •  *  •  and  may  In- 
Btitnte  and  prosecute  In  his  name  alt  suits 
and  do  all  things  heretofore  required  to  be 
done  by  tbe  laws  of  this  state  by  the  Auditor 
of  Public  Accounts,  and  the  Attorney  Gen- 
eral." Under  the  act  of  February  17,  1874, 
entitled'  "An  act  !n  regard  to  tbe  dissolution 
of  insurance  companies,"  in  force  July  1, 
1874,  the  State  Auditor  bad  the  right  to  file 
a  bill  asking  for  an  injunction  to  restrain 
the  company  from  furtiier  prosecuting  its 
busteess;  and  therefore  the  present  appel- 
lant, as  Insurance  Superintendent,  had  the 
same  right  which  was  by  the  last-named  act 
vested  in  the  State  Auditor.  We  see  no  rea- 
son why  tbe  Insurance  Superintendent  could 
not  file  bis  cross-bill  In  the  present  suit,  ask- 
ing for  an  injunction  to  restrain  the  company 
from  farther  proeecntlng  its  business.  A  re- 
cover also  should  have  been  appointed  under 
the  cross-bill,  as  provided  In  section  6  of 
■aid  act  of  July  1,  1874. 

Accordingly  the  decree  of  the  court  below 
sustaining  tbe  exceptions  to  the  amended  an- 
swer as  amended,  and  granting  the  relief  ask- 
ed by  the  original  bill,  and  dismissing  the 
cross-bill  for  want  of  equity,  Is  reversed, 
and  the  cause  Is  remanded  to  the  superior 
court  of  Coc^  county,  with  directions  to  pro- 
ceed fea  accordance  with  the  views  herein  ex- 
pressedu  Bevwted  and  remanded. 


(208  111.  78) 

TBUSTBB8  OF  SCHOOLS  et  al.  ▼.  BOABD 
OF  SGBOOIi  INSPECTORS  OF 
CITY  OF  FE)ORIA. 

<BiqireiM  Court  ot  nunols.    FeK  17, 190L) 

BUPBBMS  COURT-JURISDIGTION-CAflB  IN- 
VOLVINO  RBVBNUB. 

1.  A  Un  to  compel  a  township  treasurer  t» 
turn  over  to  the  scoool  inspectors  of  a  dty  cer- 
tain money  collected  by  taxation,  and  etalmed 
by  the  directors  of  school  districts  lylog  in  pert 
within  th»  city  limits,  does  not  "involve  the  rer- 
enne"  so  as  to  ^ve  tas  Supreme  Court  Jarisdte- 
tioD  of  an  appeal. 


Appeal  from  Circuit  Courts  Peoria  County; 
L.  D.  Puterbaugb,  Judge. 

Suit  by  the  board  of  school  Inspectors  of 
Peoria  against  the  trustees  of  schools  and 
others.  From  a  judgment  for  plaintiff,  de- 
fendants api;>eal.   Appeal  dismissed. 

Arthur  Keithley,  tor  appellants.  McOni- 
lottgh  ft  McOoIloui^  for  appellee. 

BICK9,  J.  On  October  27,  1902,  appellee 
filed  its  bill  In  equity  In  the  circuit  court  of 
Peoria  county  to  require  Alfred  A.  Phelps, 
township  treasurer  of  Rlcbwoods  township,  in 
said  county,  to  pay  over  something  like  92,- 
000  which  was  received  by  said  treasurer  of 
the  school  taxes  collected  for  the  year  1901, 
levied  In  parts  of  Peoria  township  and  Blcb- 
woods  township. 

Tbe  bill  alleges  tliat  prior  to  the  present 
coDstitotlon  the  dty  of  Peoria  was  chartered 
by  a  special  act  of  the  Legislature,  and  that  In 
1869  (2  Laws  lfi08,  p.  168),  by  llkesjiecial  act 
tbe  charter  was  amended  by  creating  a  board 
of  school  inspectorsof  the  city  of  Peoria,whlcli 
was  declared  to  be  a  body  corporate,  with, 
among  others,  powers  to  erect,  hire,  and  pnr* 
chase  school  buildings  suitat^e  for  school- 
bouses,  to  furnish  schoolbouses  and  furni- 
ture, to  buy  or  lease  grounds  for  school  pur- 
poses, to  maintain  public  schools  in  said  city, 
and  to  determine  the  rate  of  taxation  and 
levy  taxes;  that  by  the  charter  of  said  city 
the  said  board  of  school  Inspectors  consists 
of  the  mayor  and  two  members  from  each 
ward  of  said  dty;  that  at  the  time  of  the 
organization  and  charter  ot  the  city  by  the 
special  act  and  the  amendments,  the  entire 
township  in  wiiich  said  dty  was  situated 
was  Included  within  tbe  boundaries  of  said 
dty,  and  the  board  of  school  inspectors  ex- 
ercised Jurisdiction  over  all  of  It;  that  in 
1887  the  dty  of  Peoria  adopted  tbe  general 
dty  and  village  act  oiganized  under  the 
general  law;  that  In  the  north  portion  of 
said  Peoria  township  a  village  was  organized, 
under  tbe  general  law,  called  North  Peoria; 
that  said  village  extended  into  and  Included 
the  south  three-fourths  of  sections  33  and  84, 
in  Richwoods  township;  that  In  the  year 
1900  the  village  of  North  Peoria  was  annex- 
ed to  the  dty  of  Peoria,  and  tbat  the  dty 
of  Peoria,  through  its  board  of  school  in- 
spectors, claims  jurisdiction  in  matters  of 
school  taxation  over  tbe  territory  of  Peoria 
townstilp  and  that  portion  of  Rlcbwoods 
township  that  was  included  in  the  village  of 
North  Peoria;  that  section  S3  in  Richwoods 
township  constituted  a  school  district  for^ 
merly  known  as  No.  5,  and  now  known  as 
No.  IIS,  and  that  section  84  In  said  township 
constituted  a  part  of  District  No.  114,  and 
that  each  of  the  latter  districts,  after  tbe 
adoption  of  the  general  law  by  the  dty,  In- 
cluded portions  of  North  Peoria,  and  In  each 
of  said  districts,  and  in  the  corporate  limits 
of  North  Peoria,  was  a  schoolhonse;  tlut 
both  tlie  said  board  of  acbool  Inspectors  and 
tiw  local  boardi  al  directors  of  0is  IMstdcti 
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114  and  lis  made  school-tax  levies  for  tbe 
year  1901,  but  tbat  tbe  county  clerk,  In  ex- 
tending the  tax,  recognized  the  certificates 
of  the  local  boards  of  directors  Instead  of  the 
board  of  school  Inspectors  of  said  dty  of 
Peoria;  that  the  rates  of  levy  by  the  local 
boards  and  by  the  city  were  the  same,  and 
that  there  was  no  difference  In  tbe  tax;  that 
the  tax  was  collected  and  was  in  the  hands 
of  said  Fbelps,  as  treasurer,  who  refused  to 
turn  the  same  over  to  the  appellee  board  of 
Mbool  Inspectors  of  the  dty  of  Peoria,  which 
alone  claims  to  have  Jurisdiction  over  and 
control  of  the  schools  of  the  city  of  Peoria 
and  its  addition.  The  bill  prays  that  the 
court  may  determine  that  the  board  of  school 
inspectors  of  tbe  city  of  Peoria  has  jurisdic- 
tion over  the  annexed  territory,  and  tbe  sole 
right  to  levy  and  collect  taxes  for  school  pur- 
poses In  such  territory,  and  that  tbe  said 
Phelps  may  be  required  to  account  for  and 
pay  over  to  said  appellee  the  proportion  of 
the  tax  belonging  to  It.  ^pellants  demur- 
red to  the  bill,  and  the  demurrer  was  over- 
ruled,  and,  they  electlog  to  abide  tbelr  de- 
murrer, a  decree  was  Mttered  for  appellee  as 
prayed,  and  appellants  pxoncuttt  an  appeal 
to  this  court 

From  the  above  statement  it  would  seem 
tbat  there  Is  nothing  In  the  bill  or  proceed- 
ings of  the  court  below  for  this  court  to  pass 
upon  as  a  court  of  appeal  or  review..  We 
presume  tbat  this  appeal  Is  brought  to  this 
court  upon  the  theory  that  the  revenue  is 
involved,  and  U  tbat  were  true  this  is  the 
proper  forum.  As  we  view  the  matter,  how- 
ever, tbe  revenue  Is  not  involved  la  this  liti- 
gation. The  taxes  have  all  been  paid,  so  far 
as  we  are  advised  by  the  bill,  and  there  Is 
no  controversy  between  the  taxpayers  and 
any  corporate  body  Insisting  upon  its  right 
and  authority  to  levy  and  collect  school  tax- 
es In  the  territory  mentioned.  Tbe  money  Is 
In  tbe  bands  of  tbe  treasurer,  and  the  con- 
troversy is  whether  he  shall  hold  it  and  ap- 
ply It  under  the  direction  of  the  local  boards 
of  directors,  or  whether  he  shall  pay  it  over 
to  tbe  city,  to  be  expended  according  to  the 
direction  of  appellee. 

Heed  V.  Village  of  Chatsworth,  201  III.  480, 
66  N.  B.  217,  is  a  case  very  similar  in  prlnd- 
pte.  and  was  a  controversy,  between  a  vil- 
lage and  tbe  highway  commissioners  of  the 
township  in  which  the  village  was  located, 
with  reference  to  the  road  and  bridge  tax, 
which  bad  been  collected  and  paid  over  to  tbe 
county  treasure,  Tbe  village  was  claiming 
a  portion  of  tbe  tax,  and  the  township  offi- 
cers tbe  whole  of  it  The  treasurer  filed  an 
Interpleader,  and  asked  tbat  the  township 
and  tbe  village  litigate  and  settle  the  contro- 
versy. In  that  case  It  was  said  (page  482): 
"Onr  view  is  tbat  the  question  of  revenue 
can  only  be  at  issue  when  some  recognized 
authority  of  the  state,  or  some  of  the  munld- 
palitles  authorized  by  law  to  assess  and  col- 
lect taxM,  are  attempting  to  proceed  under 
llie  law,  and  qneattona  arise  between  tbem 


and  those  of  whom  tbe  taxes  are  demanded.** 
Tbat  case  was  followed  by  tltat  at  People  «z 
rel.  T.  Helt,  203  Ul.  Ill,  67  N.  B.  741,  which 
was  a  mandamus  between  school  districts, 
and  was  to  compel  the  school  txeasnm  ts 
credit  the  funds  in  bla  hands  to  a  certain  dis- 
trict when  be  was  Insisting  npon  tbe  ilsht  to 
credit  tbem  to  another  district 

We  are  of  the  opinion  tb&t  appeilanti  have 
misapprehended  tbe  powos  of  this  court 
and  that  their  appeal  should  have  been  to  the 
Appellate  Court.  The  appeal  will  be  dis- 
missed. 

Appeal  dismissed. 


dOT  ni.  S8T) 

ttUBPHY      PBIOPLB  ea  tsL  RATMONIX 
Ooonty  <Mlectar, 

{Snpreme  Gonrt  of  imnols.    Feb.  17,  100«.) 

JUD0HBNT8-AUKNDHENTS-0KDSBS— BEVZBW 
— SRROR. 

1.  Where  an  order  was  made  sustaining  all 

objections  to  an  application  for  Judgment  for 
nonpayment  of  special  assessments,  and  Judg- 
ment refused,  from  which  no  appeal  was  tak- 
en, a  subeeqaent  order  ameDdiDs  tbe  record 
of  the  judgment  in  a  mauner  which  di^  not  af- 
fect it,  except  to  show  tbat  the  judnQent  was 
not  based  on  a  finding  in  the  objectors 'favor  as 
to  "all"  tbe  objections  filed,  was  not  a  final 
judgment  reviewable  on  error. 

firror  to  Cook  County  Court  O.  N.  Oarter, 
Judge. 

Action  by  the  pei^le^  on  the  relation  oC 
Samuel  B.  Raymond,  coun^  collector  of  Oook 
county,  against  James  A.  Murphy.  Judg- 
ment for  defendant  From  an  order  grant- 
lug  a  motion  to  amend  the  record  of  the 
judgment  defendant  brines  emur.  Dlamlas' 
ed. 

W.  J.  Donlin  (George  A.  Mason,  of  counsel), 
for  plaintiff  In  error.  W.  P.  Thornton  (Fred 
H.  Bowfl!,  of  counsel),  for  defendant  tn  error. 

GARTWBIQHT,  J.  The  writ  of  error  In 
this  case  was  issued  to  tbe  county  court  of 
Ck>ok  county  to  bring  up  the  record  of  thai 
court  amending,  on  December  SO,  1802,  its 
record  of  a  Judgment  entered  oa  Joly  30; 
1899.  in  favor  of  the  plaintiff  bi  error.  Tbe 
errors  assigned  ore  that  the  conrt  erred  hi 
admitting  impr<^r  and  incompetent  evi- 
dence upon  the  hearing  of  the  motion  of  the 
defendant  in  error  to  amend  the  record,  and 
in  entering  tbe  order  amending  the  same. 

The  record  certified  to  this  court  shows 
the  following  proceedings:  On  June  16)  1889, 
tbe  county  collector  of  Cook  county  applied 
to  the  county  conrt  for  Judgment  and  order 
for  sale  against  tbe  lots  of  plaintiff  in  erm, 
James  A.  Murphy,  for  the  delinquent  fifth 
installment  of  special  assessment  No.  29 
levied  by  tbe  village  of  Park  Ridge,  In  said 
county.  To  the  application  Murphy  entet' 
ed  his  special  appearance  for  the  sole  and 
only  purpose  of  contesting  the  jurlsdlctioD 
of  the  court  for  the  reasons  set  forth  la 
10  written  objections  then  flle^  Tlie  oltfee- 


Digitized  by 


Google 


OITT  or  ALTON  t.  FOBTEB. 


788 


Uons  challenged  the  Jurisdiction  of  -the  court 
on  the  ground  that  the  return  of  the  delln- 
guent  list  was  not  made  as  required  by  law, 
that  the  publication  of  the  delinquent  list 
was  not  made  according  to  statute,  that  the 
application  was  not  made  in  the  manner  re- 
quired by  law,  that  the  court  confirming  the 
assessment  acquired  no  Jurisdiction  for  want 
of  sufficient  publication  made  or  notice  given, 
and  because  the  ordinance  for  the  Improve- 
ment was  void,  and  that  the  land  of  Mur- 
phy had  been  arbitrarily  subdivided.  On 
July  20,  1890,  the  objections  ao  made  to  the 
Jurisdiction  of  the  court  coming  on  to  be 
heard,  the  court  entered  the  following  order: 
"It  Is  ordered  by  the  court  that  all  of  said 
objections  be  and  are  hereby  sustained,  and 
tiiat  application  for  Judgment  Is  hereby  re- 
fused." On  December  30.  1002,  the  county 
collector  filed  his  motion  to  amend  said  rec- 
ord, as  was  afterward  done.  Murphy  resist- 
ed the  motion,  and  upon  the  bearing  the 
court  received  in  evidence,  agaiust  his  objec- 
tion, the  minute  book  of  the  clerk  written 
at  the  time  the  Judgment,  was  entered,  as 
follows,  "Thursday,  July  20,  1899.— 162  spcl. 
obj.;  objs.  Bust  &  J.  refused,"  and  also  the 
testimony  of  the  record  writer  that  at  some 
time  afterward  he  wrote  the  record  from 
those  minutes.  He  testified  that  "spcl." 
meant  special,  "obJs."  objections,  "sust"  bu»- 
tained,  and  "J."  Judgment,  and  that  the 
whole  thing  appearing  In  the  minute  book 
meant,  "Objections  sustained,  and  Judgment 
refused."  The  court  sustained  the  motion, 
and  entffl'ed  an  order  amending  the  record 
nunc  pro  tunc  as  of  July  20,  1880,  so  as  to 
read  as  follows:  "It  Is  ordered  by  the  court 
that  objections  be  and  the  same  are  hereby 
sustained,  and  said  application  for  Judg- 
ment is  hereby  refused," 

Appeals  from  Judgments  of  the  county 
court  either  giving  or  refusing  Judgment  for 
taxes  and  special  assessments,  and  writs  of 
error  to  review  such  Judgments,  are  allowed 
by  section  102  of  the  revenue  act  (Hurd's 
Rev.  St  1899,  p.  1426,  c.  120).  In  the  case 
now  under  review  an  Issue  was  made  as  to 
the  Jurisdiction  of  the  county  court  to  en- 
tertain the  application  and  render  Judgment 
against  the  lots  of  plaintiff  In  error,  and  that 
issue  was  decided  in  hla  favor,  and  final 
Judgment  was  entered  on  July  20,  1S90.  The 
collector  took  no  appeal  from  that  judgment, 
am  It  stands  In  full  force,  not  reversed, 
modified,  or  set  aside.  Of  course,  plaintiff 
in  error  does  not  now  seek  to  reverse,  the 
Judgment  In  his  favor,  but  he  asks  us  to  re- 
verse an  order  which  did  n<ri  In  any  manner 
affect  such  Judgment,  but  which  amended 
the  record  so  that  It  no  longer  shows  that 
the  Judgment  was  based  on  a  finding  la  Ms 
favor  as  to  all  of  the  objections  filed.  If 
there  had  been  an  appeal  or  writ  of  error  to 
review  the  Judgment,  that  finding  would  not 
have  affected  the  decision  one  way  or  the 
other.  The  Jurisdiction  of  tbe  court  was 
challenged  on  several  distinct  grounds,  and* 


If  either  of  them  was  sufficient  to  defeat  the 
application  and  was  properly  sustained,  the 
Judgment  would  have  been  affirmed,  regard- 
less of  the  finding' of  the  court  sustaining  all 
of  the  objections.  Judgment  against  the 
lands  of  the  plaintiff  in  error  was  refused, 
and  there  has  been  nothing  done  by  way  of 
amendment  under  which  the  lands  could  be 
sold,  and  even  the  conclusive  etCect  of  the 
Judgment  as  an  adjudication  that  the  court 
was  without  Jurisdiction  has  not  been  de- 
stroyed. An  order  made  subsequent  to  a 
Judgment  may  be  final  and  appealable  where 
It  changes  or  sets  aside  a  Judgment  or  af- 
fects the  substantial  rights  of  the  parties  In 
Its  enforcement,  but  nothing  of  that  kind 
has  been  done  In  this  case.  It  does  not  6veh 
appear  that  in  any  pending  or  future  pro- 
ceeding the  rights  Or  Interests  of  tbe  plain- 
tiff in  error  can  be  in  any  manner  affected 
by  the  amendment. 

We  are  of  the  opinion  that  the  order  of 
the  county  court  is  not  such  a  final  Judg- 
ment as  can.  be  reviewed  upon  a  writ  of 
error,  and  the  writ  la  tborefwe  dlsmlstcd. 
Writ  dlamlned. 


(207  III.  160) 
OITT  OF  Aim)N  T.  rOSTBR. 
(Suprone  Oonzt  «f  Illinois.    Feb.  17,  1801) 

HUHIGIPAL  CORPORATIONS— lUPROVBMENTS— 
ASSESSMBNTa— INVALIDITY  —  RSLBVY  —  RB- 
FUSAL— LIABILITT  OF  CITT— TRIAL  BY  COURT 
—PROPOSITIONS  OF  LAW-BXCBPTIONS-aTAT. 
tJTES  —  GONSTRVCTION  —  APPBAL  —  HARM- 
LESS ERROR— REVIEW. 

1.  Kurd's  Rev.  St  1800,  c.  110^  |  61,  provides 
that  ezceptioDs  taken  to  dedslooa  of  tbe  court 
on  trials  without  a  jury  shall  be  deemed  to  have 
been  properly  taken  and  allowed,  and  the  party 
excepting  may  assign  for  error  any  deci&ioa  bo 
excepted  to,  wliether  such  exception  relates  to 
receiving  improper  or  rejecting  proper  testi- 
mony, or  to  the  Sual  judgment  of  the  court  on 
the  law  and  evidence.  Section  42  declares  that 
ou  the  trial  of  both  matters  of  fact  and  law  by 
the  court  either  party  may  submit  to  tbe  eoort 
written  propositious  to  be  held  as  law  In  the 
decision  of  the  case,  od  which  the  court  shall 
write  "Refused"  or  "Held,"  to  wUch  either 
party  may  except;  and  section  00  rarovidea  that 
the  Supreme  Court  shall  re-ezamme  cases  as 
to  questions  of  law  only,  and  that  no  assigument 
of  error  shall  be  allowed  which  Ghall  call  in 
qaestion  an  inferior  conrfa  determination  of 
controverted  questions  of  fact,  except  those 
enumerated  lu  tbe  preceding  section,  which  re-' 
lates  to  cases  in  which  appeals  may  be  taken 
directly  to  the  Supreme  Court  Held,  that  sec- 
tion 61  must  be  construed  In  cmnectlon  wltii 
the  other  two  Motions,  and  hence,  in  a  case  oth- 
er than  those  enumerated,  tried  to  the  court  by 
consent,  in  wliich  no  propositions  of  law  were 
requested,  the  Supreme  Court  coald  not  review 
any  qnesUona  outside  of  those  arising  dtulng  tiie 
progress  of  the  trial  on  rulings  rdathig  to  the 
pleadings,  evidence,  etc 

2.  The  practical  effect  of  Hnrd's  Rev.  St. 
1800,  c.  110,  {  dl«  providing  that  exceptions 
taken  to  dedsions  of  tbe  court  In  cases  tried  to 
the  court 'without  a  jury  shall  be  deemed  prop* 
erly  taken  and  allowed,  and  authorizing  the  ex- 
cepting party  to  assigu  for  error  any  decision  so 
excepted  to,  whether  relating  to  the  reception 
or  rejection  of  testimony,  or  to  the  final  judg- 
ment of  the  court  on  the  law  and  evidence,  is  to 
obviate  the  necessity  of  a  motion  for  a  new 
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trial  bi  case  proper  exceptlont  are  taken  dar- 
ing the  egress  of  the  trial,  whether  BQCh  ex- 
c«ptioti8  be  to  the  exclasion  or  admissioQ  of  tea- 
timouy,  or  to  the  holdlnga  of  the  court  on  prop- 
oiitlona  of  law  submitted  by  the  partiea. 

8.  A  stipulation  of  facts  made  and  used  In 
the  trial  of  a  former  action  between  the  same 

E.rtieB,  which  had  been  Gnally  determined,  waa 
admissible  In  a  Bubsequent  action. 

4.  Where  a  stipulation  between  the  same  par- 
tiea in  a  former  action,  which  had  been  deter- 
mined, was  erroneously  admitted  iu  a  subse- 
quent suit,  but  contained  nothing  not  contained 
In  a  stipulation  in  the  case  at  bar,  and  added 
nothing  material  to  tiie  statements  made  in 
plaintiff's  declaration  in  the  pending  suit,  ita 
admission  was  harmiesa. 

5.  A11  exception  to  the  jodgmaot  rendered  in 
an  action  tried,  by  the  court  wlthont  a  jury  ia 
snffident  to  preeerre  the  queatioD  whether  the 
decfaration  states  a  suffldent  cause  of  action 
to  sustain  the  judgment 

6.  A  dty  ordinance  tor  a  sewer  construction 

Srorlded  that  the  contractor  ahould  have  no 
en  on  the  dty,  in  any  event,  above  the  amount 
provided  to  be  raised  for  the  improvement  by 
geueral  taxation;  and  the  contract  dedared  Uiat 
the  contractor  should  make  00  daim  against 
the  city,  except  for  the  city's  share  ot  ttie  cost; 
and  he  agreed  to  take  all  risks  of  tha  luvalidit? 
of  such  spedal  assessments,  but  the  dty  agreed, 
In  case  any  of  the  assessments  were  declared 
void,  to  levy  a  new  assessment  therefor.  Cer- 
tain of  the  assessments  were  declared  void  by 
the  Supreme  Court,  which  at  the  same  time 
held  that  the  ordinance  under  which  they  were 
levied  was  valid,  so  that  new  assessments  might 
be  validly  levied  thereunder.  Held  tbat,  sioce 
the  contractor  could  maintain  mandamus  to 
compel  the  city  officers  to  levy  such  new  as- 
MssmentB.  their  refusal  to  do  so  did  not  entitle 
him  to  sne  the  dty  in  assnmpdt  therefor. 

Appeal  from  Anwllate  Court,  Fonrth  Dis- 
trict 

Action  by  Bobert  F.  Foster.  levlved  after 
ia»  death  In  the  name  ot  bis  execntrli;  Sopbia 
M.  Foster,  against  the  dty  of  Alton.  Prom 
a  judgment  In  favor  of  plaintiff,  affirmed  by 
the  App^te  Court  (106  IU.  App.  47S),  de- 
fendant appeals.  Beveraed. 

This  Is  a  suit  In  assumpsit,  brought  to  the 
March  term,  1900,  of  the  Madison  county  cir- 
cuit conrt,  b;  Roburt  F.  Foster  against  the 
dty  of  Alton.  Foster  has  since  died,  and  bis 
executrix,  Bophia  M.  Foster,  prosecutes  this 
suit.  The  action  Is  for  the  recovery  of  a  bal- 
ance alleged  to  be  due  the  plaintiff  from  the 
city  for  the  construction  of  a  certain  sew^. 
Trial  was  had  before  the  court  without  a  jury, 
under  section  61  of  chapter  110  of  Hurd's 
Revised  Statutes  of  Illinois  of  1889.  The  or- 
dinance for  the  improvement  was  set  out  In 
the  declaration,  section  7  thereof  being  as  fol- 
lows: "Sec  7.  Said  contract  shall  contain, 
among  other  things,  a  covenant  In  substance 
to  the  effect  that  the  contractor  or  contractors 
shall  have  no  lien  upon  the  city  in  any  event, 
over  and  above  the  amount  hereinbefore  pro- 
vided to  be  raised  for  said  improvement  by 
general  taxation,  If  any,  except  from  the  col- 
lection of  the  special  assessment  ordered  to  be 
levied,  assessed  and  collected  by  the  city  coun- 
R<]  for  said  Improvement"  The  contract  be- 
tween the  plaintiff  and  the  defendant  was  also 
set  out  In  the  declaration,  and  contained  the 
foUowlng;  "The  said  paily  of  the  first  part 


further  agrees  to  make  no  dalm  against  tSke 
city  In  any  event,  except  for  the  city's  *ban 
of  the  coat  of  the  sewer,  aa  above  spedfled, 
and  from  the  collection  of  the  special  assess 
meuts  ordered  to  be  collected  for  said  im- 
provements, and  agrees  to  take  all  risks  of  In- 
validity of  special  assessments.  The  city 
shall  in  no  event  be  liable  by  reason  of  tiia 
invalidity  of  said  special  aaaeasments  or  of  the 
proceedings  therein,  or  tot  a  £aUuie  to  ooDect 
the  same:  provided,  however,  that  In  case 
said  asseaaments,  for  any  cause'  wbatevra.  be 
declared  Invalid  and  void,  the  dty  bereby 
agrees  to  make  a  new  assessment  to  pay  for 
said  ImproTanentB."  The  declaration  farther 
avers  th&t  under  the  direct  supervision  of  the 
dty  engineer  and  committee  on  sewage,  Fos- 
ter constructed,  accordli^  to  the  ordinance 
and  contract,  a  s^er  along  Second  street, 
from  a  sewer  in  Piasa  street  to  the  Junction 
of  - Third  street  and  Second  street;  t2iat,  by 
the  order  and  under  the  direction  of  the  city 
engineer  and  committee,  he  connected  .  nld 
sewer  with  the  sewer  In  Fiasa  street  and  with 
a  sewer  at  the  Junction  of  Second  and  Third 
streets,  which  extended  along  Second  street, 
and  that  the  sewer  so  constructed  waa  ac- 
cepted by  the  city;  that  the  dty  filed  Its  pe- 
tition In  the  county  court  against  the  proper- 
ty abutting  on  Second  street  from  the  east 
llne^of  Plasa  street  to  the  west  line  of  Ridge 
street,  asking  that  the  cost  of  the  sewer  men- 
tioned In  said  ordinance  should  be  assessed  In 
the  manner  prescribed  by  law,  and  sucb  pro- 
ceedings were  tbereui>on  bad  In  said  county 
court  that  commissioners  were  appointed  by 
said  county  court  to  make  such  assessment, 
and  said  commissioners,  having  duly  qualified, 
made  and  reported  to  said  conrt  such  assess- 
ment, and  afterwards,  at  the  August  term, 
1892,  of  said  county  court,  the  owners  of  cer- 
tain pieces  of  said  properly  so  assessed  filed 
ohjecttons  to  the  confirmation  of  said  nnnrnit 
ment,  and  said  county  court  rendered  Judg- 
ment at  Its  October  term,  1892,  sustaining 
said  objections,  and  thereupon  said  city  of  Al- 
ton appealed  from  said  Judgment  to  tbe  So- 
preme  Court  of  tbe  state  of  Illinois,  and  after- 
wards, on  the  16th  day  of  October,  189S,  tbe 
Supreme  Court  affirmed  said  judgment  of  said 
county  court,  and  held  the  assessment  null 
and  void;  tbat  on  the  29th  day  of  March, 
1896,  Foster  Instituted  an  action  of  assompeit 
against  tbe  dty  to  recover  tbe  balance  of  fl.- 
245.65  due  him  for  tbe  constmctlon  ot  snid 
sewer,  basing  his  action  on  the  allegation  in 
his*  declaration  that  the  ordinance  waa  Toid. 
and  that  no  valid  assessment  could  be  made 
under  it;  that  the  dty  filed  Its  plea  to  tbo 
declaration.  In  which  it  averred  that  since  the 
assessment  was  held  Invalid  It  has  stood  ready 
and  willing  to  make  and  levy  i  new  asBeaa- 
ment  for  the  balance,  and  to  do  all  things 
necessary  and  propa  to  collect  from  the  pn^- 
erty  owners  along  tbe  line  of  said  improve- 
ment such  sum  or  sums  aa  may  be  required; 
that  upon  tbe  trial  of  said  cause  tbe  circuit 
court  rendered  Judgment  tn  tavor  ot  Foster 
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for  $1,346.^  ttie  balance  doe  bim;  that  the 
dty  appealed  to  the  Apellate  Court,  wbere 
the  jadgment  was  reTersed;  -that  Foster  tbea 
appealed  to  the  Supreme  Oourt,  wboe  the 
Judgmeut  of  the  Appellate  Court  was  affirm- 
ed, on  the  ground  that,  although  the  assess- 
ment was  Inralldt  the  ordinance  was  not  void, 
and  that  the  city  might  m^a  a  valid  assess* 
meat,  as  In  Its  plea  It  bad  declared  Its  wiU- 
Ingoess  and  readlnesa  to  do.   The  declaration 
farther  avers  that,  after  the  decision  of  the 
Snpreme  Court  holding  tiiat  the  city  bad  the 
pow^  to  make  a  valid  assessment  to  pay  the 
balance  due,  Foster  repeatedly  and  urgently 
petitioned  and  requested  the  city  to  provide  a 
new  and  valid  assessment,  but  that  it  has 
felled  and  refused  to  do  so.  The  city  pleaded 
nonaasumpstt  and  the  statute  of  limitations. 
No  demurrer  was  Interposed  to  the  declara- 
tion, nor  were  any  propositions  to  be  held  as 
law  submitted  by  either  party.   Plaintiff  ob- 
tained Judgment  In  the  drcnit  court,  whldi 
judgment,  on  appeal  to  the  Appellate  Court, 
was  afllrmed,  and  defendant  prosecutes  this 
appeal,   ^e  errors  assigned  are:  First,  the 
circuit  court  erred  in  admitting  improper  evi- 
dence on  the  part  of  the  philntiCt;  second,  the 
Judgment  is  contrary  to  the  law  and  the  evi- 
dence; third,  the  circuit  court  erred  In  ren- 
dering Judgment  in  favor  of  the  plaintiff  and 
agnlnsl  the  defendant,  when  by  the  law  the 
Judgment  should  have  been  in  favor  of  de- 
fendant, and  appellant  therefore  prays  tbe 
judgment  of  the  drcolt  court  be  reversed. 

Ale;:  W.  Hope  and  B.  J.  O'Neill,  for  ap* 
pellant  Levi  Davis,  for  appellee. 

kicks;  J.  (after  stating  the  facts).  The 
bill  of  exceptions  In  this  case  contains  the 
following  recital:  "It  was  agreed  by  the  par- 
ties that  a  Jury  be  waived,  and  tbe  issue 
tried  by  the  court,  under  section  61  of  chap- 
ter 110  of  the  Revised  Statutes  of  Illinois;" 
and,  under  this  stipulation,  appellant  con- 
tends that  all  matters  of  law  and  fact  are, 
by  virtue  of  the  provisions  of  said  section  61 
of  the  practice  act,  open  for  review  by  this 
court  Appellee  does  not  controvert  the  posi- 
tion of  appellant  upon  this  question  of  prac- 
tice, and  it  la  therefore  plain  that  counsel 
on  eacb  side  of  this  case  misapprehend  the 
mcope  and  application  of  said  section  so  relied 
uimn.    Said  section  is  as  follows:  "Exceptions 
taken  to  decisions  of  the  court,  upon  the 
trial  of  causes  in  wblch  the  parties  agree 
Ibat  both  matters  of  law  and  fact  may  be 
tried  by  the  court,  and  in  appeal  cases,  tried 
by  the  court  without  tbe  intervention  of  a 
Jary,  shall  be  deemed  and  held  to  have  been 
properly  taken  and  allowed,  and  the  part^  ex- 
cepting may  assign  for  error,  before  the  Sn- 
preme Court,  any  decision  so  excepted  tOf 
-whether  such  exception  relates  to  receiving 
improper,  or  rejecting  proper  testimony,  or 
to  tbe  final  Judgment  of  tbe  court  upon  the 
law  and  evidence."   While  the  langnage  of 
Cbls  section  is  broad.  It  maat  tw  constmea 
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with  sections  42  and  90  ot  the  practice  act. 
as  found  in  Hurd's  Revised  Statutes  of  1S90. 
Section  42  provides:  "In  all  cases,  in  any 
court  of  record  of  this  state,  If  both  parties 
shall  agree,  both  matters  of  law  eod  fact 
may  be  tried  by  the  court;  and  upon  such 
trial  either  party  may,  within  such  time  as 
the  court  may  require,  submit  to  the  court 
written  propositions  to  be  held  as  law  in  tbe 
decision  of  tbe  case,  upon  which  the  court 
shall  write,  'Refused'  or  'Held,'  as  he  shall 
be  of  opinion  is  the  law,  or  modify  the  same, 
to  which  either  party  may  except  as  to  other 
opinions  of  the  court"  By  section  90  it  is 
provided:  "The  Supreme  Court  shall  re-ex- 
amine cases  brought  to  It  by  appeal  or  writ 
of  error  as  to  questions  of  law  only,  and  no 
assignment  of  error  shall  be  allowed  which 
shall  call  In  question  the  determination  of 
the  Inferior  or  appellate  courts  upon  con- 
troverted questions  of  fact  In  any  case,  ex- 
cepting those  enumerated  in  tbe  preceding 
section.**  The  cases  enumerated  in  the  pre- 
ceding section  are  criminal  cases;  cases  in- 
volving a  freehold,  franchise,  tbe  validity  of 
a  statute  or  construction  of  tbe  Constitution; 
and  cases  relating  to  the  revenue— In  which 
cases  appeals  lie  directly  to  this  court  In 
cases  coming  from  the  Appellate  Court  to 
this  court  such  as  the  case  at  bar,  the  find- 
ing of  that  court  is  conclusive  upon  this 
court  upon  all  matters  of  fact  and  by  section 
90  this  court  is  precluded  from  considering 
any  question  other  than  questions  of  law; 
and  It  has  been  uniformly  held  by  this  court 
that  outside  of  the  questions  arising  during 
tbe  progress  of  the  trial  upon  the  rulings  of 
the  court,  upon  the  pleadings,  the  admissi- 
bility of  evidence  and  anch  ujatters,  ques- 
tions of  law  can  only  be  preserved  and  pre- 
sented to  this  court  when  the  trial  Is  before 
the  court  without  a  Jury,  by  written  proposi- 
tions, as  provided  for  in  section  42  of  the 
practice  act  As  early  as  1881,  in  tbe  case  of 
Tibballa  v.  Llbby,  97  HI.  5S2,  this  question 
vras  fully  considered,  without  making  spe- 
cial application  to  section  61,  and  It  was 
there  held  that  questions  of  law  could  only 
be  preserved  by  the  submission  of  written 
propositions,  and  such  has  been  tbe  holding 
through  a  long  line  of  cases  to  the  present 
time.  American  Exchange  Nat  Bank  v.  Chi- 
cago Nat  Bank,  131  111.  547,  22  N.  B.  623; 
Commercial  Nat  Bank  CaunlCt,  151  III. 
829,  87  N.  B.  898;  Barber  v.  Hawley,  116 
111.  91,  4  N.  E.  770;  Hardy  v.  Rapp,  112  HI. 
859;  FarweU  &  Co.  v.  Shove,  106  lU.  61; 
Swain  v.  First  Nat  Bank,  201  111.  416,  66  N. 
BL  220. 

Appellant  however,  very  earnestly  eon- 
tends  that  tbis  court  has  placed  on  this  sec- 
tion fll  the  construction  now  contended  for, 
and  cites  Jones  v.  BufFum,  SO  HI.  277;  Sands 
T.  Kagey,  150  III.  109,  36  N.  E.  056;  Bailey 
V.  Smith,  168  111.  84.  48  N.  E.  75:  and  Union 
Ins.  Co.  V.  Crosby,  172  III.  387.  50  N.  B.  200. 
In  JonM  V.  Buffum,  supra,  the  question  arose 
upon  the  contention  of  the  appellee  that  the 
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bill  of  exc^ttou  did  not  preurre  the  motion 
for  a  new  trial,  and  tbat  It  was  not  shown 
that  any  exception  was  taken  to  the  decision 
of  the  oonrt  OTerruUng  snch  motion;  and,  in 
passing  upon  the  case,  3fetcalf  t.  Fonts,  37 
111.  110,  was  referred  to  tuy  the  court  and 
quoted,  aa  follows:  "In  Metcalf  t.  Fonts, 
27  -111.  110,  it  was  urged  the  appellant  could 
not  assign  wror  <ni  the  Judgment;  because  no 
reasons  for  a  new  trial  were  filed  in  the  dr^ 
cult  court  This  court  said:  Under  the  twen- 
ty-seoond  aectlim  of  the  practice  act;  parties 
are  authorized  to  assign  error  on  the  final 
Judgment,  upon  both  the  law  and  the  erl- 
dence^  in  cases  of  trial  by  the  court  without 
a  Jury;  andk  If  error  conld  not  be  assigned 
for  overruling  a  motion  tor  a  new  trial  in 
such  case,  yet;  as  error  may  be  assigned  on 
the  final  Judgment,  there  ean  be  no  force  in 
the  objection;  the  court  nnder  that  section, 
being  authorised  to  consider  both  the  law  and 
the  evidence,  and  determine  whether  earn 
has  Intervened  in  rendering  the  Judgment'  ** 
Both  of  those  cases  were  decided  before  the 
creation  of  the  Appellate  Courts,  and,  aa 
thia  court  at  that  time  was  anthoriied  and 
required  to  consider  appeals  both  In  matters 
of  law  and  evlduice,  there  may  be  found  in 
those  opinions  remarks  that  would  lead  coun- 
sel to  infer  that  all  that  was  said  was  In  the 
construction  of  what  was  thai  section  22  of 
the  practice  act  and  is  almost  identical  with 
our  present  section  61.  The  snbstantlal  point 
decided  on  both  of  those  cases  was  that  where 
a  case  was  tried,  by  consent  by  the  court 
without  a  Jury,  both  matters  of  law  and  fact 
being  submitted  to  the  court,  no  motion  for 
a  new  trial  was  necessary,  but  If  «ception8 
had  been  token  to  the  dedslon  of  the  court 
and  exception  to  the  Judgment  taken  and 
noted,  then  all  exceptions  so  taken  should  be 
deemed  to  have  been  properly  taken  and  al- 
lowed, and  the  party  excepting  might  assign 
for  error  any  decision  so  excepted  to.  Sands 
7.  Kagey,  supra,  was  an  action  of  ejectment 
apon  an  agreed  state  of  facts,  which  being 
appealed  to  this  court  the  same  contention 
was  made  as  in  the  case  of  Metcalf  v.  Foute 
and  Jones  v.  Buffum,  supra,  as  stated  In  the 
opinion  (page  114,  UO  ZIL,  page  857,  36  N. 
B.):  ^The  tdll  of  exertions  does  not  show 
that  the  defendante  excepted  to  the  decision 
of  the  court  ovmullng  a  motion  for  a  new 
trial,  and  It  is  claimed  that  thia  court.  In 
the  absence  of  that  fact  from  the  bill  of  ex- 
ceptions; wni  not  review  the  decision  of  the 
drcnlt  court**  Section  61  of  tiie  practice  act 
Is  then  set  out  and  the  court  states  that  un- 
der thto  statute  no  motion  for  a  new  trial 
was  required.  It  must  be  borne  In  mind 
that  the  Sands  Case,  being  an  ^ectment  suit 
was  one  tiiat  came  directly  to  this  court 
and  In  which  the  comt  bad  authority  to  In- 
vestigate both  questions  of  law  and  ftict  so 
far  as  they  were  presented  by  the  record. 
Bailey  v.  Smith,  supra,  was  also  an  action  of 
ejectment  which  came  dlrectiy  to  this  court; 
and  all  that  was  decided  In  that  case  was 


that  because  there  were  bd  excepticoa  to  ttm 
finding  and  Judgment  of  the  ooait,  upon 
which  matters,  only,  were  errors  assigned, 
we  could  not  consider  the  same.  Union  Ins. 
Co.  V.  Crosby,  supra,  waa  an  action  of  ns- 
aumpslt  It  appeared  tram  the  ncord  In 
that  case  that  no  exc^ition  was  taken  to  tbo 
Judgment  but  there  waa  a  motion  for  a  now 
ttiSLl,  whl<A  waa  ovoTuled,  but  exception  not 
taken  to  the  overruling  of  snch  motion.  It 
was  insisted  by  app^ant  In  that  case  that 
wmUfig  a  motion  Cor  a  new  trial  was  equiva- 
lent to  exciting  to  the  Judgment,  and  tbla 
court  held  that  it  waa  not  >nd  tibat  there 
was  nothing  before  the  court  for  conaldem- 
tion. 

The  only  practical  effect  as  tar  as  we  are 
able  to  see,  to  be  gtvw  to  aald  section  61.  is 
that  ito  provtaiona  a  motion  tor  a  new 
trial  becomes  nnneceesary;  that  It  propor 
exceptions  be  taken  during  the  ptogreea  of 
the  trial,  whether  those  exceptims  be  to  the 
exclusion  or  admlasioa  ot  testimony,  or  to 
the  holding  of  the  court  vjfoa  propositions  of 
law  submitted  by  the  parties,  it  exeqitton  tw 
taken  to  the  uitry  ot  the  Anal  Judgment  all 
the  qnestlom  an  saved,  and  assignmento  of 
error  may  be  made  upon  them,  as  though  a 
motifm  tor  a  new  trial  had  been  made  In 
those  cases  tried  before  a  Jury.  In  the  ease 
at  bar,  proper  exceptton  was  tafe«n  to  the 
entry  ot  Judgment;  but,  ondw  the  rlews 
her^  above  e^^ressed.  the  (mly  question 
open  tor  our  consideration,  so  far  aa  r^tea 
to  the  proceedings  ot  this  trial,  is  the  alleged 
error  in  the  admission  of  certain  evidence 
offered  by  appellee. 

It  appeara  that  upon  the  trial  ot  this  case 
a  atipulation  ot  fticta  that  had  been  made 
and  used  In  the  trial  ot  the  former  caae  be- 
tween the  same  patties,  but  which  had  been 
finally  determined,  was  admitted  in  evidence 
in  the  caae  at  bar  on  the  otCer  of  app^ee, 
and  over  the  objections  of  appellant  This 
was  Impropo*,  and,  U  the  evidence  was  ot 
such  character  that  It  could  be  said  that  the 
appellant  was  injured  thereby,  the  case 
should  be  reversed.  But  upon  looking  to  the 
agreement  It  contains  no  more  than  tiie  stip- 
ulation In  the  case  at  bar.  It  is  practtcally 
agreed,  by  express  stipulation,  the  declaia- 
tion  In  this  case  truly  states  the  cas^  and  the 
matters  that  were  offered  and  covered  by  the 
former  atipulation  added  nothing  matoial  to 
the  Btet»neuto  made  In  plalntUTa  declaration 
in  the  present  suit 

Objection  la  also  made  to  the  testimony  of 
certain  officers  of  appelant  with  reference 
to  the  completion  and  acceptance  of  the 
work.  The  extent  of  the  authority  of  these 
officers  and  the  rect^snttion  of  their  acta  by 
the  etty  wwe  not  wholly  questions  ot  law. 
but  were  mixed  questions  ot  law  and  tact; 
and  we  think  the  evidence  waa  prop^ly  sub- 
mitted to  the  court  that  be  might  determine 
that,  although  the  work  may  not  have  been 
done  in  Ita  entirety  and  according  to  tbe 
original  contract  wbatavw  deviation  there 
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ms  from  His  contract  was  not  at  the  In- 
stance and  request  of  aroellant  or  bj  Its  ex- 
press consent 

The  only  remaining  question  that  we  are 
permitted,  onder  the  views  that  we  enters 
tain  of  this  record,  to  consider,  Is  whether 
the  declaration  In  this  ease  states  a  suffl- 
delit  cause  of  action  to  sustain  the  Jndg^ 
ment.  By  excepting  to  the  Judgment,  this 
question  was  preserved.  S  Bncy.  of  PL  & 
Pr.  187;  Chicago  &  Alton  Railroad  Oo.  v. 
Clausen,  173  111.  100,  SO  N.  B.  680. 

As  has  been  seen,  the  declaration,  by 
proper  averments,  sets  out  the  ordinance  for 
the  improvement  in  full,  the  contract  be- 
tween the  parties,  and  the  former  Judgment 
of  this  court  holding  that  the  ordinance  for 
the  Improvement  In  question  was  not  void, 
but  only  defective,  and  that  a  supplemental 
or  new  assessment  could  be  made  upon  the 
same.  The  ordinance  contained  the  provl* 
slon  that  the  contract  that  should  be  made 
with  the  appellee  should  contain  "a  covenant 
In  substance  to  the  effect  that  the  contractor 
or  contractors  shall  have  no  lien  upon  the 
dty  In  any  event,  over  and  above  the  amount 
hereinbefore  provided  to  be  raised  for  said 
fanprorement  by  general  taxation,  if  any,  ex- 
cept from  the  collection  of  the  special  assesa- 
uent  ordered  to  be  levied,  assessed  and  col- 
lected by  the  dty  council  for  said  improve- 
ment." This  provision  of  the  ordinance  was 
but  the  city's  declaration  of  the  requlronent 
of  the  statute  as  declared  by  section  49^  art 
9,  c.  24.  Starr  &  0.  Ann.  St'  1806,  wherein  tt 
Is  inx>vlded:  *'AU  persons  taking  any  con> 
tracts  with  the  city  or  village,  and  who 
agree  to  be  paid  from  special  assessments, 
shall  Imve  no  claim  or  lien  upon  the  city  or 
Village  In  any  event  except  from  the  collec- 
tions of  the  special  assessments  made  for 
the  work  contracted  for."  And  the  contract 
between  appellee's  Intestate  and  appellant 
contained  the  express  stipulation  that  the 
contractor  would  "make  no  claim  against 
tbe  in  any  event  encept  for  the  city's 
sluKre  of  the  cost  of  the  sewer,  as  above 
Bpecllle4  and  from  tbe  collection  of  the  spe- 
dal  assessments  ordered  to  be  collected  t<a 
■aid  libpiovemeots,  and  agrees  to  take  all 
risks  of  invalidity  of  special  assessments. 
Tbe  dty  shall  In  no  event  be  liable  by  reason 
of  tbe  invalidity  of  said  special  assessments 
or  <tf  the  proceedings  ^rdn,  or  for  a  taU- 
nre  to  collect  the  same."  All  these  matters, 
exc^t  the  statutory  provision,  appear  from 
tbe  declaration.  It  also  appears  from  the 
declaration  that  recovery  Is  not  sought  tor 
any  portion  of  tbe  fund  that,  was  by  the  pro- 
vlsions  of  the  ordinance  to  be  paid  by  the 
city  from  general  taxation,  but  that  the  mon- 
ey sought  to  be  recovered  Is  a  deficit  arising 
from  the  failure  and  Inability  to  collect  por- 
tions of  the  special  assessment  upon  the 
property  benefited,  because  such  assessments 
were  declared  Illegal  and  void  by  the  county 
court  upon  objections  there  mad^  and  the 
lame  objectlona  were  sustained  by  this  court 


upon  appeal.  City  of  Alton  t.  Ulddleton's 
Heirs,  158  III.  442,  41  N.  B.  926. 

The  ground  of  recovery  insisted  upon  Is 
the  neglect  and  refusal  of  the  dty  council  of 
the  appellant  dty  to  levy  and  collect  or 
make  some  effort  at  least  to  do  so,  a  new 
or  supplemental  special  assessment  upon  the 
property  benefited,  to  meet  the  deficit  above 
mentioned.  The  question  Is,  then,  for  the 
first  time  directly  presented  to  this  court, 
whether,  under  an  ordinance  and  contract 
and  the  statute,  all  providing  that  tbe  dty 
shall  not  be  liable  to  the  contractor  for  the 
amount  to  be  raised  by  special  assessment 
the  dty  may  nevertheless  be  held  liable  for 
■neb  defldt  upon  the  gronnd  that  its  officers 
and  agents  have  neglected  or  refused  to  levy 
such  special  assessment  Ko  reason  is  sng- 
gested  why  the  dty  might  not  by  the  ordi- 
nance, provide  for  the  exemption  claimed, 
or  that  the  contractor  has  not  made  a  valid 
and  binding  contract  upon  a  sufficient  con- 
sideration, or  that  there  is  any  public  policy 
or  constitutloual  Inhibition  against  the  re- 
striction of  the  right  as  found  in  the  statute 
quoted;  but  notwithstanding  the  plain  lan- 
guage of  the  ordinance  the  contract  and  the 
statute  that  tbe  dty  shall  not  be  liable  for 
such  special  assessment  In  any  event  it  Is 
sought  to  read  Into  the  contract  an  exception 
to  the  terms  and  provisions'  of  the  ordinance, 
the  statute,  and  the  contract  Itself,  not  there 
contained,  and  to  declare  that  there  la  an 
event  that  may  arise,  and  has  arisen,  namely, 
the  failure  and  refusal  of  the  dty  council  to 
proceed  to  levy  tbe  new  assessment  by 
which  the  appellant  city  becomes  liable.  The 
Inanguratlon  of  the  system  of  local  Improve- 
mento  by  special  assessments  was  doubtless 
de^dgued  to  enable  localttlra  requiring  them, 
and  able  to  build  and  pay  !for  the  same,  to 
have  Improvements  not  common  or  general 
to  tbe  city,  and  for  which  the  dty  generally 
would  not  need  to  incur  an  obligation  or  di- 
rect liability.  From  such  local  improvements 
the  dUzens  generally,  and  those  remote  from 
tbe  Improvement  receive  little  or  no  benefit, 
and  usually  the  portion  that  the  public  pays 
for  by  general  taxation  Is  at  the  street  in- 
tmectlons  and  tbe  places  exclusively  the 
property  of  the  public,  and  not  bounding  tbe 
property  of  any  individual,  and,  as  at  pres- 
ent the  cost  of  the  proceedings  and  collec- 
tion of  the  assessment;  and  It  would  seem 
to  be  an  Injustice  to  the  public  or  general 
taxpayers  of  tbe'  dty  If  the  munldpallty  and 
the  contractor  could  by  some  act  as  be- 
tween themselves,  or  by  the  failure  of  the  one 
or  the  other  to  do  some  act  required  by  the 
contract  or  the  law,  render  the  general 
taxpayers,  or  the  general  fnnd  of  tbe  city, 
which  Is  derived  from  the  general  taxpayers, 
liable  upon  a  contract  for  which  the  city  was 
not  primarily  liable,  and  which  it  was  ex- 
pressly («reed  It  should  not  be  liable  for  in 
any  event.  It  must  be  apparent  that  If  such 
rule  be  adopted,  such  municipalities  may  be- 
come tbe  easy  prey  of  negligent  or  ccnmipt 
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connciU.  and,  nnOer  the  gnSae  and  form  of 
local  ImproTementB  by  special  aflseesmeDts, 
such  Improvements  may  be  made  in  such  lo- 
calities as  favoritism  or  ot&w  motive  may  di- 
rect, and  the  feigned  or  actual  neglect  or 
obstinacy  of  tlie  official  representatives  at 
tbe  municipality  place  upon  tba  city  the  en- 
tire bnrdra  of  the  cost  thereot. 

When  tbe  former  case  Involving  the  same 
matters  In  controversy  here  was  before  this 
court;  we  h^d  that  the  ordinance  vras  not 
void,  and  that  a  proper  assessment  could  be 
levied  under  It  (Foster  v.  City  of  Alton,  178 
IIL  S87,  Bl  N.  B.  70);  and,  with  that  declare- 
tiim  of  this  oomt  of  the  sufficiency  of  tbe  or^ 
dloance  to  support  a  further  or  supplemoital 
assessment,  there  can  be  no  question  but 
that  tbe  particular  fund  vblch,  by  the  terms 
of  the  contract  ot  the  parties,  was  to  pay 
the  claim  now  sought  to  be  recovered,  could 
have  been  availed  of  by  appellee  by  the  writ 
of  mandamus,  as  was  held  in  a  case  almost 
Identical  to  the  one  at  bar  In  all  Its  features, 
viz..  People  V.  Oty  of  Fontlac  186  IIL  437, 
98  N.  B.  1114;  and  we  now  hold  that  manda- 
mus was  appellee's  proper  ranedy. 

The  case  last  above  cited,  In  tts  talst(»7« 
is  very  similar  to  the  case  at  bar,  and  Is 
interesting.  The  Taibot  Paving  Company 
sued  tbe  city  of  Pontlac,  la  assumpsit,  to  tb» 
United  States  Clrcnit  Court  for  the  NorOwm 
District  of  Illinois.  Tbe  ordinance  and  eosh 
tract  wm  almost  identical  In  terms  with 
those  to  tbe  case  at  bar.  The  dedamtlmi 
stated  as  the  ground  of  actlcm  against  the 
city  its  failure  to  collect  the  special  tax,  and 
'  assigned  as  a  reason  therefor,  to  the  first 
Instance,  the  prosecution  of  appeals  by  the 
lot  owners,  and  the  holdtog  of  this  court 
that  said  ordinance  was  tovalld,  and  that  it 
was  Impoealble  to  collect  said  special  tax 
from  the  property  liable  to  pay  the  same— 
dttog  Bradford  v.  Gity  of  Pontine,  165  111. 
612,  46  N.  E.  794;  and  tt  further  alleged  that 
after  tbls  deciBion  the  Talbot  Paving  Com- 
pany presented  its  petitlim  to  the  city  council 
for  the  adoption  of  a  supplemental  wdlnance 
for  the  asaesBment  of  a  special  tax  upqn  the 
Iffoperty  cmitlguouB  to  said  Improvement  to 
pay  the  balance  due,  but  the  clt7  council 
negligently  and  willfully  refused  and  failed 
to  make  provlsl<Hi  to  that  end,  whereby  the 
right  of  action  was  claimed.  The  Circuit 
Court  rendered  jndgmait  for  tbe  pavtog 
company,  and,  on  appeal  to  the  Circuit  Cburt 
of  Appeals  of  tbe  Seventh  Circuit,  the  Judg- 
ment of  the  circuit  court  was  reversed  upon 
the  ground  that  the  declaration  stated  no 
cause  of  action;  and.  In  a  very  clear  opto- 
l(m,  tbe  court  holds  that  the  action  of  as- 
sumpsit will  not  lie,  and  that  the  proper 
remedy  Is  by  a  mandamus.  City  of  Pontlac 
V.  Talbot  Paving  Co.,  94  Fed.  65,  86  C  a  A. 
88,  48  L.  a  A.  826.  Following  that  deci- 
sion, a  mandamus  case  for  the  same  pur- 
pose as  is  Btoted  above,  was  brought;  and 
tbe  writ  ordered  by  this  court 

AinDellee  cites  and  celiea  iqpmi  llahw  t. 


city  of  Chicago,  38  Ul.  266:  Olty  at  Oilcage 
T.  People,  48  IIL  416;  GUy  M  Chicago  v. 
People,  56  111.  327;  and  Foetv  t.  Oty  of  Air 
ton,  173  IIL  687,  61  N.  B.  70.  These  cases 
were  all  cited  and  distingnished  to  the  case 
of  Village  of  Park  Bldge  v.  Robinson,  198 
III.  671,  65  N.  a  104,  82  Am.  St.  fiep.  276, 
which  was  another  case  upon  i«edsely  the 
same  contract  aa  is  to  the  case  at  bar,  but 
was  tor  the  bnildtog  <tf  a  sidewalk  under  the 
act  of  18TO.  The  woric  was  done  in  accord- 
ance with  the  terms  ot  the  ordinance  and 
contract,  but  to  that  case  ttie  ordlnaiKe  tat 
the  work  was  held  wholly  void;  and  the 
Maher  Case,  supra,  was  relied  xtpoa  as  an- 
toorlty  for  the  prt^Mwitlim  that  to  such  case 
tbe  action  of  assumpsit  would  lie  against  the 
village,  and  it  would  be  required  to  pay  the 
amount  out  ot  tto  goieral  fund.  Ttam^  as 
here,  the  contractor  had  agreed  to  mate  no 
claim  against  said  village  to  any  event,  ex- 
cept from  tbe  collection  of  special  taxea  made 
<»■  .to  be  made  tor  the  said  ImiHrovemoits, 
and  to  take  all  risks  of  the  tovalidity  of 
said  veclal  taxes,  or  any  of  them,  ot  of  tbe 
^Dceedtogs  thertin,  or  toe  failure  to  collect 
the  same;  and  this  court  held  that  unda 
such  contract,  altbou^  the  ordinance  was 
void,  the  C4mtractor  could  not  recover  against 
the  cl^.  and  that  the  case  of  Maher  v.  City 
of  Chicago,  supra,  was  not  controlling.  City 
of  Chicago  V.  People,  48  IIL  416,  above  menr 
tloned,  was  an  application  for  a  writ  of 
mandamus  agatost  tbe  ci^  of  Chicago  to 
compel  payment  tor  a  local  Improvement 
out  of  tbe  general  fund  of  the  dty.  which 
by  the  contract  was  to  be  ptid  for  by  qtedal 
assessment,  and  was  not  an  action  ot  as- 
sumpsit. The  circuit  court  granted  the  writ, 
but  this  court  reversed  the  case  on  the  ground 
that  the  contract  provided  that  tbe  contract- 
or should  be  paid  trom  the  assessment  then 
levied  and  to  be  th««after  levied,  and  that 
the  evidence  disclosed  that  the  dty  was  al- 
ready proceeding  to  make  ttie  new  assess 
ment,  and  that  the  writ  should  be  denied. 
City  of  Chicago  t.  People,  66  III.  327,  was  a 
proceedli^  to  mandamus  to  compel  payment 
to  tbe  relator  for  a  cerUto  local  Imiwove* 
ment  In  that  case  there  was  a  stipnlatitHi 
that  if  the  court  should  find  the  dty  was 
liable  to  any  form  of  action,  the  Judgment 
should  go  for  the  relator.  The  contract  was 
that  tbe  relator  should  be  paid  by  special  as- 
sesmuento  levied  or  to  be  levied,  tmt  then 
was  no  express  provision  that  the  dty  should 
not  be  liable  to  any  event  A  qiedal  assess- 
ment was  made,  which  proved  InsuffldeDt 
and  there  was  at  that  time  no  provision  at 
law  for  maktog  supplemental  assessments; 
and  the  court  to  that  case,  ft^lowtog  tbe  case 
of  Maher  v.  City  of  Chicago,  supra,  held  that, 
as  the  dty  bad  contracted  to  pay  with  an 
assessment  it  could  never  make,  therefoce 
it  would  be  liable  for  tbe  balance  over  the 
asseesmenta  collected  for  the  Improvement 
The  Foster  Case,  which  was  the  former  rase 
aboot  tha  matter  now  befota  tba  oonr^  moM 
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•eem  to  be  In  mpport  ot  tbe  present  view  of 
the  court,  instead  of  tbe  contention  of  ap- 
pellee. It  wBB  not  said  there,  as  seems  to 
be  the  view  ot  counsel,  that  die  city  would 
be  liable  In  this  action  of  asaumpalt  If  It 
failed  or  refused  to  make  tbe  assessment; 
but  tbe  contention  of  Foster,  vho  was  the 
appellant  there,  was  that  tbe  ordinance  was 
absolutely  void,  and,  that  being  so,  tbe  dty 
was  liable  under  the  rule  announced  ta  Ma^ 
her  T.  C3ty  of  Chicago,  supra,  and  CSty  of 
Ohlcago  T.  People,  S6  m.  827.  ThiB  court 
denied  that  contention,  and  held  that  the 
ordinance  was  not  absotntdy  Told,  and  as 
tbe  Appellate  Oonrt,  In  its  special  findings  of 
fact,  found  that  the  city,  at  the  time  the  salt 
was  brought,  was  proceeding  and  taking  tbe 
Initial  steps  to  make  an  assessment,  tbe 
judgment  of  the  Appellate  Court  reversing 
tbe  Judgment  of  the  drcnlt  court  In  farw  of 
Foster  was  sfflrmed  by  this  court 

The  views  herein  expressed  find  suf^rt 
m  People  V.  City  of  Syracuse,  144  N.  T.  68, 
38  N.  B.  1006;  Fletcher  v.  City  of  Oshkosh, 

15  Wis.  228;  City  of  Greencastle  v.  Allen, 
43  Ind.  347;  Reock  v.  Mayor  of  Newark,  33 
N.  J.  Law.  128;  McBwan  v.  (Sty  of  Spokane. 

16  Wash.  212;  47  Fac.  488;  Northwestern 
Irfunber  Col  t.  City  of  Aberdeen,  20  Waab. 
102,  M  Pae;  985. 

Under  tbe  views  above  qprcsscd,  Uw  dec- 
laration  in  this  case  most  be  held  so  insuffl- 
dent  that  it  cannot  support  the  Judgment 
rendered  for  appellee.  The  Jn^^ents  of  tbe 
drcnlt  and  appellate  courts  are  therefore  re- 
versed, and  the  cause  remanded  to  the  dr- 
cnlt court  for  further  proceedings  in  conform- 
ity with  the  views  herdn  ex^reaasd.  Be- 
versed  and  raaanded. 


(»T  lu.  m) 

MATEB  V.  GERSBACHER  et  aL 
<8iQH%me  Court  of  Illinois.    Feb.  17.  1804.) 

8TORAOB  OF  WHBAT— ACTION  FOR  CONVER- 
SION—IKS  TRUCTIONS-HVID  KNC«~ 
aUFFICIENCT-RBVlBW. 

1.  Erldence  considered,  aod  httd  sufficient  to 
show  an  agreement  on  tbe  part  of  a  luJller  to 
keep  other  wheat  In  store  for  a  dspoaitw,  to 
take  the  place  of  that  delivered. 

2.  Plaintiff  delivered  wheat  to  defendsnt's 
mill  for  storage  nntll  ready  to  sell,  when  de- 
fendant was  to  have  the  privilege  of  bDjins  if 
he  would  pay  as  mnch  as  any  other.  Before  all 
was  sold,  tbe  mill  and  all  wheat  in  it  burned. 
Plaintiff  claimed  his  wheat  had  been  mixed 
with  defendant's  and  sronnd,  and  that  there 
was  mndi  leas  wheat  bozned  than  the  balance 
dne  him.  Defendant  claimed  that  plaintiff 
agreed  that  the  identical  wheat  should  be 
groand  on  defendant's  keeping  enough  on  hand 
to  cover  the  receipts,  and  that  there  was  always 
enoD^  for  that  purpose.  The  coort  instrocted 
tiiat.  if  there  was  an  agreonent  bi  reference  to 
the  mixing  or  grinding,  it  made  no  difference 
whether  it  was  made  wheo  the  wheat  was  de- 
posited or  after  that  and  prior  to  tbe  lire;  and 
it  was  objected  that  the  instruction  left  out  of 
consideration  tbe  fact  that  there  might  have  been 
a  conversion  before  tbe  agi-eement  was  made. 
HMt  that  the  Inaccuracy  did  not  injure  plain- 
tiff, the  agreement  bdng  the  main  lame,  and 


there  being  evtdowe  tending  to  show  that  the 
deposit  was  preserved  Intact  until  it  was  made. 

3.  There  being  evidence  in  an  action  for  the 
conversion  of  wheat  deposited  in  defendant's 
mill  to  sustain  the  condusioo  that  he  was  but 
a  bailee  without  reward,  an  instruction  that  de- 
fendant was  bound  only  to  nse  ordinary  care  in 
keeping  and  caring  for  the  wheat  accmrately 
stated  the  law,  notwithstanding  It  did  not  lim- 
it the  degree  of  care  to  an  issue  as  to  defend- 
ant's liability  tor  its  loss  if  destroyed  by  fire. 

4.  The  court  instrocted  that  in  determining 
the  question  as  to  whether  or  not  defendant 
had  in  his  mill  a  sufficient  quantitT  of  wheat 
of  like  grade  and  character  as  that  deposited  by 
plaintiff  they  should  take  into  consideration  all 
tbe  facts  and  drcamstances  prov«i  la  the  case. 
Held  not  to  obscure  the  material  Issues  whidi 
were  presented  by  other  iostmctions. 

5.  Where,  In  an  action  for  conversion  of 
wheat  depcmted  in  defendant's  mil),  there  was 
no  evidence  that  plaintiff  desired  or  demanded 
the  return  of  wheat  prior  to  the  time  the  mill 
was  burned,  plaintiff  could  not  object  to  an  iu- 
struction  that.  If  defendant  was  to  have  tbe 
right  to  return  tbe  number  of  bushels  deposited, 
of  like  fpr&6B,  wheuever  plaintiff  derired,  and' 
that  when  tbe  mill  burned  he  had  therdn  such 
amount,  of  like  grade,  ready  for  delivery,  and 
used  ordinary  care  to  prevent  Its  destruction, 
plaintiff  could  not  recover. 

6.  In  an  action  for  the  converdon  of  wheat 
deposited  In  defendant's  mill  there  was  testi- 
mony that  plaintiff  said  In  regard  thereto,  "All 
I  want  is  as  good  wheat  as  I  pat  in  there,  if 
I  do  not  sell  it  to  you,"  and  that  his  agent  In 
diarge  of  tbe  last  wheat  delivered  said  in  re- 
sponse to  an  objection  that  there  was  no  place 
to  store  it,  and  that  It  would  have  to  be  mixed 
with  other  wheat  and  ground,  **We  don't  care 
anything  about  the  wheat;  we  never  expect  to 
move  the  wheat  out  of  here,  but  If  we  do  we 
only  want  wheat  just  as  good  ss  we  put  In." 
HMf  that  it  was  pn^r  to  base  an  instruction 
thereon  assuming  an  aneemeut  antborishig  de- 
fendant to  mix  the  mieat  with  Us  own,  or 
^Dd  It  and'  dispose  of  It.  and  keep  fn  stun 
an  eqnai  amoont  of  the  same  grade  to  be  ddiv- 
ered  on  demand. 

7.  An  instmctton  In  an  adlon  for  the  con- 
verdon  of  wheat  depodted  in  defendant's  mill 
"that  It  was  the  duty  of  one  who  receives 
grain  la  storage  to  use  ressonable  diligence  to 
keep  such  grain  In  the  condition  In  which  it  was 
received,  and  if  he  mixes  such  grain  with  bis 
own  grain  or  with  that  of  another,  or  uses  the 
same,  ^thont  the  consent  of  the  depositor,  snch 
act  amounts  to  a  conversion,"  cannot  be  con- 
Btmed  to  mean  that  the  bailee  need  only  nse 
reasonsble  diligence  to  prevent  the  grain  being 
mixed  witS  other  grain,  or  from  being  convert- 
ed to  bis  own  use. 

8.  In  an  action  for  converdon  of  wheat  de- 
posited in  defendant's  mill  the  court  charged 
that,  if  It  was  agreed  that  defendant  might  mix 
the  wheat  with  other  wheat,  or  use  it  and  keep 
on  band  other  wheat  of  like  quality  and  amount, 
subject  to  plaintifTs  order,  they  could  not  find 
for  defendant  unless  they  further  believed  from 
the  evidence  that  be  kept  stored  In  his  mill 
wheat  of  a  like  amount  and  quality  to  meet 
iriaiutifTB  demands;  and  that  If  they  believed 
from  a  preponderance  of  the  evidence  that  de- 
fendant converted  it  to  bis  own  use,  and  did  not 
keep  in  store,  and  have  at  the  time  the  mill 
was  bnmed,  wheat  In  equal  amount  and  quality 
BuhJect  to  plaintiff's  order,  tbe  verdid  should  he 
for  plaintiff,  field;  that  this  did  not  attonpt 
to  place  the  borden  on  dthw  party  as  to  the 
agreement,  which  wss  the  subject  of  another 
Instructioti,  expressly  telling  the  Jury  that  the 
burden  was  on  defendant. 

8.  An  instruction  bssed  on  a  theory  of  the 
ease  not  supported  by  the  evidence,  and  Ignor- 
ing evidence  qualifying  tlia  snppoeed  facts,  was 
jfcoovij  refused. 
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10.  Hie  iiwtractloD  of  tax  abstract  propositloii 
of  law  haTing  no  appUcatioii  to  the  ease  waa 
properlr  reftuedL 

11.  No  error  can  be  predicated  on  the  refusal 
of  an  instruction  contained  In  another  Inatiuo- 
tion  jdveu. 

12.  la  passing  on  the  sufflciency  of  the  e-rfdeoce 
on.  an  appeal  from  an  affirmance  of  a  jadgmeot 
hy  the  Appellate  Court,  its  weight  will  not  be 
considered,  and,  if  the  record  shows  evidence  to 
support  the  Judgment,  Terdlct,  and  instructions, 
the  Judgment  of  the  Appellate  Court  must  be 
affirmed. 

Appeal  ttom  AijpeUatA  Ooort;  Fourth  Dlt- 
trtct  ' 

Action  by  A.  Hayer  against  J.  W.  Springer. 
Fending  the  sam^  defendant  died;  and  the 
action  was  rerlred  against  Us  administra- 
tors, William  Oersbacher  and  anothw.  A 
Judgment  for  defendants  was  affirmed  bj  the 
Appellate  Court  (106  111.  App.  611),  ajid  plain- 
tiff appeals.  Affirmed. 

Jesse  B.  Bartley  and  Geo.  B.  Pareons,  for 
appellant  Parish  ft  Psilsb  and  O.  B.  Oto- 
ger,  for  appellees. 

RICKS,  J.  This  Is  an  appeal  from  a  Judg< 
ment  of  the  Appellate  Court  for  the  Fourth 
District  affirming  a  Judgment  of  the  drcult 
court  of  White  county  In  faror  of  John  W. 
Springer,  appellees'  Intestate,  in  a  suit 
brought  by  appellant  to  recover  for  c^laln 
wheat  deposited  In  defendant's  mill,  and 
which,  with  the  mill,  had  been  destroyed  by 
Are.  The  case  has  been  twice  tried  In  the 
said  circuit  court,  and  Judgments  entered 
In  favor  of  defendant,  and  on  appeal,  each 
time  affirmed  by  the  Appellate  Court  The 
flrst  appeal  to  the  Appellate  Court  is  re- 
ported In  95  111.  App.  173.  An  appeal  from 
the  decision  therein  rendered  was  taken  to 
the  Supreme  Court,  and  the  decision  there 
obtalued  is  reported  In  192  111.  270.  61  N.  B. 
34S,  to  which  reference  is  made  for  a  more 
extended  statement  of  the  pleadings.  On 
said  appeal  to  the'  Supreme  Court  the  judg- 
ments of  the  lower  courts  were  reversed  on 
the  ground  of  an  erroneous  instruction. 

The  evidence  shows  that  there  was  depos- 
ited in  Intestate's  mill,  in  1898,  3,247  bushels 
and  22  pounds  of  wheat  belonging  to  appel- 
lant, and  the  following  receipts  were  taken: 
"Shawneetown,  Aug.  18,  1898. 

"Received  from  A.  Mayer  2142  bushels 
and  25  pounds  of  No.  2  red  wheat  to  be  held 
In  storage  for  him  (A.  Mayer)  in  the  Blver- 
•ide  mills.         3.  W.  Springer  &  Co., 
"By  J,  M.  WWte." 

"Shawneetown,  Sept  24, 1898. 
"Bec^ved  ttcm  Bfr.  A.  Mayer  the  follow- 
ing lots  of  wheat:  798«/f»  bushels  of  wheat; 
testing  66  pounds;  164«"/«o  boshels  of  wheat, 
testing  66^  ponnds;  ISl  bnsbela  of  wheat, 
testing  60^  ponnds. 

"J.  W.  Springer  &  Oo." 

It  seems  to  be  agreed  that  by  the  terms 
of  the  contract  of  storage  appellant  was  to 
pay  nothing  for  storing  the  wheat  ^nd  ap- 
pellees' intestate  was  to  have  tbe  option  ot- 


purchasing  tiie  wheat  When  appellant  con- 
cluded to  sell,  provided  said  Intestate  woold 
pay  as  much  as  any  one  else.  In  July,  1899, 
appellant  made  a  further  deposit  of  488 
bushels  and  12  pounds,  making  in  all  8,745 
bushels  and  44  pounds.  Of  this  amount  ap- 
pellant sold  to  appellees*  intestate  in  Jan- 
uary, 1889,  1,000  bushels,  and  in  July,  1899. 
380  bushels,  all  of  which  was  paid  for,  and 
Is  not  in  controversy  here.  There  was  left 
a  balance  of  2,366  bushels  and  44  pounds, 
the  subject  of  this  litigation.  For  the  de- 
posit In  1899  no  receipt  was  taken,  and  as  to 
the  terms  on  which  it  was  received,  M.  W. 
Carter,  assistant  manager  of  defendants  mill, 
testified  that  when  the  wheat  was  brought 
in  he  told  one  Karcber,  who  had  charge  of 
it  that  the  mill  was  full,  and  there  was  no 
place  to  put  It  but  that  as  tbe  wheat  was 
dry,  they  could  mix  It  with  other  wheat  ud 
use  it  In  that  way,  but  they  bad  no  place 
to  store  it  unless  tbey  emptied  out  the  sacks, 
and  it  was  there  agreed  that  they  were  to 
use  and  grind  the  wheat  if  they  wanted  to^ 
Earcher  stating:  "We  don't  care  anything 
about  the  wheat  We  never  expect  to  move 
the  wheat  out  of  here,  but  It  we  do,  we  only 
want  Just  as  good  as  we  put  In."  The  tes- 
timony on  tiie  part  of  defendant  was  to  the 
effect  that  about  the  Ist  of  December,  1898, 
the  weevil  got  Into  the  wheat  and  when  ap- 
pellant was  so  Informed  it  was  agreed  that 
defendant  (appellees'  Intestate)  should  re- 
clean  and  grind  the  wheat  making  such  dis- 
position of  It  as  he  saw  fit  and  keep  on  band 
for  appellant  an  amount  of  like  quantity  and 
quality.  On  the  part  of  appellees*  Intestate 
It  Is  claimed  that  be  In  all  respects  carried 
out  this  agreement  and  at  all  times  up  to 
the  time  the  mill  was  burned  kept  on  hand 
sufficient  wheat  of  tbe  same  grade  as  appel- 
lant's, and  subject  to  his  order,  to  replace 
the  wheat  deposited.  This  alleged  agree- 
ment and  tbe  contention  of  the  appelleei^  In- 
testate as  to  bis  compliance  therewith,  were 
denied  by  appellant  and  formed  tike  main 
question  in  dispute  upon  the  trlaL 

In  addition  to  the  plea  of  gennal  Issue 
filed  to  the  declaration  at  the  first  trial,  de- 
fendant on  the  present  trial,  filed  notice  of 
his  defense.  In  writing,  as  follows:  "The 
plaintiff  will  take  notice  that  on  the  trial  of 
this  cause  the  defendant  will  give  In  evi- 
dence and  insist  that  previous  to  the  time 
when  the  said  mill  and  the  wheat  of  said 
plaintiff  was  destroyed  by  Are,  an  agreement 
had  been  entered  Into  by  and  between  said 
plaintiff  and  said  defendant  by  which  said 
defendant  was  authorized  to  mix  the  aald 
wheat  of  plaintiff  with  that  of  said  defend- 
ant and  to  grind  up  and  dispose  of  the  said 
wheat  of  said  plaintiff  as  said  defendant 
might  desire,  and  to  keep  in  store  for  said 
plaintiff  an  equal  amonnt  of  wheat  ot  the 
same  grade  as  the  wheat  of  plaintiff,  subject 
to  tbe  plaintiff's  order  and  demand;  and 
that  in  pursuance  of  said  agreement  nld  it- 
fendant  did  grind  up  and  dispoae  ot  tbt 
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wheat  or  saia  pialntm,  and  in  lien  and  place 
thereof  the  ifald  defendant  did  keep  In  store 
in  his  said  mill  an  equal  amount  of  wheat 
to  that  received  by  defendant  from  Bald  plain- 
tiff, and  of  the  eame  grade,  at  all  times  sub- 
ject to  the  demand  of  said  plalntUt  from  and 
dnrlng  and  at  all  times  after  the  said  wheat 
of  plaintiff  was  recelTed  by  defendant  In  his 
said  mill  op  to  the  time  the  said  mlU  and  its 
contents  were  destroyed  by  fire,  and  that 
sqcb  quantity  of  wheat  was  actually  In  said 
mill  at  the  time  the  said  mill  was  so  destroy- 
ed by  fire,  and  was  burned  up  and  destroyed 
by  flre;  that  said  defendant  at  all  times 
used  vnpex  care  for  the  safety  of  said 
wheat  and  the  prevention  of  the  flre  which 
destroyed  the  said  mill  and  wheat." 

The  earors  assigned  are  the  giving  of  li> 
Btructionfl  for  def^dant  and  the  refusal  and 
modification  of  Instmetlona  for  plaintiff. 
TiM  Instmctiona  for  defendant  are  all  ot>- 
jected  to.  They  are  ^ght  In  number,  and 
cover  several  pages,  and  we  deem  it  unnec- 
essary to  set  them  out  in  full,  for,  wlille  mi- 
nor Inaccoracles  may  be  imputed  to  them, 
they  contained  no  such  error  as  would  neces- 
Hltato  a  reversal  of  this  case.  .  Counsel  tor 
appellees  Insist  that  all  of  their  Instructions 
were  framed  wltii  direct  reference  to  the  lan- 
guage of  this  court  on  the  form»  appeal  of 
this  case,  and  based  open  the  evidence.  The 
lang^ge  of  the  court  referred  to  is:  '^f 
there  was  an  agreement  by  which  defendant 
[Springer]  was  authorized  to  mix  the  wheat 
with  his  own  grain  or  grind  and  dispose  of  It, 
and  to  keep  In  store  for  the  plaintiff  [Mayer] 
an  equal  amount  of  wheat  of  the  same  grade, 
the  question  would  be  whether  be  compiled 
with  bis  agreement,  and  kept  in  store  the 
requisite  amount  of  the  same  grade,  and 
whether  he  nsed  proper  care  for  its  safety 
and  preventl<m  of  flre."  Appellant's  objec- 
tions to  the  first  of  said  instructions  are  that 
"there  Is  no  evidence  to  support  the  proposi- 
tion that  there  was  an  agreement  for  the  de- 
feildant  to  keep  In  store  for  appellant  other 
wheat";  and  "the  instruction  Is  misleading 
for  the  further  reason  that  It  does  not  6x  the 
time  of  the  agreement  and  limit  the  time  of 
keeping  other  wheat  In  store  for  appellant 
to  the  time  subsequent  to  the  agreement." 

J.  M.  Springer  testified  In  behalf  of  ap- 
pellees that  In  the  summer  of  1898  be  was 
runnlDg  the  Blverslde  Milt,  belonging  to  J. 
W.  Springer  ft  Co.;  that  he  was  overseer  and 
manager;  that  be  remembered  about  appel- 
lant putting  wheat  In  the  mill  In  1898,  and 
that  about  the  1st  of  December  weevil  grft 
into  this  wheat;  that  he  notified  appellant 
of  the  weevil,  and  that  be  would  have  to  do 
something,  as  the  weevil  would  ruin  the  mill, 
and  that  he  would  have  to  reclean  it,  or  do 
Bomethlng  with  It  "He  asked  me  if  we 
could  reclean  the  wheat  In  the  mill,  or  ship 
It,  or  do  something  with  it,  and  I  told  bim  I 
did  not  know,  but  we  probably  could  reclean 
part  of  It.  Mayer  said:  *Go  ahead  and  re- 
clean tbe  wheat  and  grind  It,  or  do  whatfafrar 


yoa  want  to  with  It.  I  have  no  rown  to 
clean  it,  and  whatever  you  do  Is  all  right 
with  me.  Wheat  la  wheat,  and  all  I  want 
is  as  good  wheat  as  I  put  in  there,  if  I  don't 
sell  it'"  Witness  further  testified  that  on 
January  21st;  after  tbe  weevil  got  into  tbe 
wheat  be  bought  1,000  bushels  of  this  wheat 
from  Mayer,  and  on  July  22d  bought  380 
bushels  more.  He  furtho*  testified  that  on 
the  night  of  the  flre  there  was  enough  wheat 
In  the  bins  to  answer  all  deposits,  of  as  good 
grade  aa  that  deposited  by  Mayer,  and  some 
of  it  better,  and  that  be  bought  wheat  of 
other  parties  for  grinding,  as  they  did  not 
want  to  grind  their  deposit  wheat  "X  was 
at  the  mill  when  the  first  wheat  was  put  In 
there  by  Mayer  In  1898.  Up  to  the  time  the 
weevil  got  into  it  the  wheat  was  kept  dis- 
tinct from  the  other  wheat  and  bad  not  been 
mixed  with  otbor  wheat"  As  to  the  wheat 
d^oslted  by  appellant  In  1889,  tbla  witness 
stated  that  he  directed  Ur.  darter  to  make 
tbe  contract 

John  W.  Springer,  appellees*  Intestate,  tes- 
tified that  his  brother,  Jhn  Bpringra-,  and 
one  White,  were  in  charge  of  the  mill  in  1898 
and  1809,  and  in  a  conv^satitm  with  appel- 
lant after  the  fire  in  regard  to  a  settiement 
between  tbem  as  to  the  lost  wheat  be  asked 
appellant  "Didn't  you  give  my  brother,  Jim, 
permission  to  re-store  It  or  reclean  the  wheat 
or  ship  it?"  and  In  reply  "he  said  he  bad  totd 
Jim  to  do  that;  'Take  the  wheat  and  reclean 
It  as  I  can't  do  that;'  said  he  bad  been  a 
good  friend  to  him,  and  wanted  him  to  help 
blm  along.  Is  about  his  language^  as  well  as  I 
remember  It  now.** 

M.  W.  Carter  testified  In  behalf  of  app^ 
lees:  That  In  1898  and  1809  he  was  em- 
ployed at  the  Riverside  Mill  as  assistant 
manager  and  bookkeeper.  That  he  was  there 
In  189!)  when  tbe  Mayer  wheat  was  brought 
in.  That  it  was  not  received  under  auy 
agreement  when  brought  In,  and  afta  some 
conversation  had  about  not  receiving  tbe 
wheat  because  the  mill  was  full  said:  "  'This 
wheat  is  dry  and  all  right  and  we  have  got 
wheat  that  we  can  mix  with  It  and  grind  it 
and  if  you  will  let  us  do  so  we  can  use  It 
that  way.  But  we  have  got  no  place  to  store 
it  at  all  unless  we  empty  It  out  of  the  sacks;' 
and  tbfr  agreement  between  Mr.  Karcher  [the 
man  in  charge  of  the  wbeat]  and  I  was  that 
we  were  to  use  the  wheat  and  grind  it  if  we 
wanted  to.  He  said:  'We  don't  care  any- 
thing about  tbe  wbeat  We  never  expect  to 
move  tbe  wheat  out  of  here,  but  if  we  do, 
we  only  want  wheat  Just  as  good  as  we  put 
in.*  **  Witness  further  testified.  In  response 
to  the  inquiry  of  whether  there  was  kept  on 
hand  at  all  times,  while  he  was  at  the  mill, 
sufficient  wheat  to  meet  the  demands  of  de- 
positors, "Yes,  at  all  times,  of  the  same 
grade  and  quality  that  Mayer  bad  In  the 
mill."  This  was  objected  to  unless  the  wit- 
ness knew  the  grade  ot  tbe  Mayer  wheat  of 
1898.  Witness  then  stated  that  he  did  test 
the  wheat  bronght  In  1889  blmself,  and  that 
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brongfat  in  bt  1898  vai  pointed  ont  to  Urn 
when  be  first  went  in  the  mill  by  Jim  Sprln* 
ga.  The  latter  part  of  this  anawor  was  alao 
Objected  to,  and  objection  snstalned. 

TJndw  tbe  above  evidence  we  tblnk  appel- 
lant's objection  to  the  instruction,  for  the 
reasons  stated,  cannot  be  sustained. 

Tbe  second  Inatmction  was  aa  follows: 
*The  court  Instmcta  the  Jury  that  if  you  be- 
Ueve^  Crom  a  preiwnderance  of  the  evidence, 
that  there  was  an  agreement  entered  into  be- 
tween tbe  plalntifl  and  defendant,  or  tbelr 
authorised  agents,  In  refexenoe  to  tbe  mix- 
ing or  grinding  up  of  plalntltrs  wheat,  th^ 
it  makes  no  difference  whether  sncb  agree- 
ment was  made  at  the  time  tbe  wheat  was 
deposited  In  the  mill  or  at  any  time  after  tbat 
and  prior  to  the  fire."  Appellant's  objection 
to  tliia  InstmcticHi  is  that  tt  leaves  out  of 
oonsidenitlon  the  fact  that  there  might  have 
been  a  conversion  of  the  wheat  before  tbe 
making  of  the  alleged  agreement.  The  fact 
of  Buch  agreement  was  the  main  Issue,  and, 
ttotwithstaadlDg  plaintiff's .  denial,  the  Jury 
must  have  given  credence  to  the  defendants 
contention.  There  was  evidence  tending  to 
show  that,  notll  the  question  about  the  wee- 
vil in  appellant's  wheat  arose,  the  deposit 
was  preserved  Intact;  and  when  tbat  ques- 
tion arose  the  evidence  indicates,  at  leas^ 
tbat  tbere  was  a  new  arrangement  between 
the  parties.  At  least  we  think  there  was 
evidence  tending  to  support  such  a  conclu- 
sion. It  Is  true  concerning  this  arrange- 
ment there  was  a  direct  conflict  In  the  evi- 
dence, but  the  finding  of  the  Jury  was  fa- 
vorable to  appellees.  Tbe  Instruction  is.  In 
a  sense,  open  to  the  criticism  appellant  sug- 
gests, yet  we  do  not  think  he  was  injured  by 
the  Inaccuracy  referred  to;  for,  unless  the 
Jury  accepted  defendant's  whole  version  of 
the  matter,  wblcb  was  that,  until  tbe  ques- 
tion about  tbe  weevil  arose,  the  deposit  re- 
mained Intact,  and  then  a  new  arrangement 
was  effected,  we  do  not  think  It  at  all  prob- 
able they  could  have  found  in  favor  of  de- 
fendant; and,  If  the  Jury  did  take  such  view, 
the  inaccuracy  of  the  Inatroctlon  did  not  In- 
jure appellaut. 

The  third  Instruction  was:  "The  court  In- 
structs the  Jury,  if  you  believe  from  tbe  evi- 
dence that  the  plaintiff  stored  wheat  In  de- 
fendant's mill  for  safe-keeping,  then  defend- 
ant Is  bound  only  to  use  ordinary  care  In 
keeping  and  caring  for  aaid  wheat"  Of  tills 
instruction  appellant  says  that,  although  it 
announces  a  correct  principle  of  law  upon 
the  Issue  as  to  whether  or  not  the  defendant 
Is  liable  for  the  loss  of  the  wheat  if  occa- 
sioned by  the  destruction  of  tbe  mill  by  fire, 
yet  It  is  calculated  to  mislead  the  jury  on 
the  other  Issues  Involved  In  the  case,  In  tbat 
It  does  not  limit  the  degree  of  care  to  ttut 
Issue;  tbat  under  this  instruction  a  jury 
might  infer  that;  If  defendant  used  only  or^ 
dinary  care  in  keeping  the  wheat  or  in  car^ 
rag  for  it  so  as  to  prevent  its  being  mixed 
with  wbeat  of  defendant,  he  would  not  be 


liable,  even  thou|^  tha  iimags>-<8'tfatend- 
ant  may  have,  without  anthocity  txom  plain- 
tiff, mixed  It  with  otiier  wheat  There  la 
evidence  to  sustain  tbe  conoluslon  tbat  tbe 
appellees'  intestate  was  but  a  bailee  without 
reward,  and  in  aueta  case  be  was  only  held 
to  reasonable  diligence  in  caring  for  tbe 
wheat,  and  tbe  Instmctkm  aoenrately  stated 
the  law. 

Tbe  flfth  Instruction  was:  "The  conrt  In- 
strocts  tbe  jury  tbat  In  determining  tbe  qnea- 
tlott  as  to  whether  or  not  the  defendant  bad 
In  bis  mill  a  aulUclent  quantity  of  wbeat  of 
like  ^de  and  character  as  tbat  depoalted  by 
tbe  plaintiff,  you  should  take  Into  consldaa- 
tion  all  the  facts  and  drcumstancea  proven 
in  tbe  case."  Appellants  counsel  say  tbis 
Instruction  was  oroneons  because  it  singled 
out  a  tact  Immaterial  in  itself,  and'  directed 
the  jury'a  attention  to  it;  that,  in  tbe  ab- 
sence of  an  agreement  that  tbe  defendant 
might  use  the  wheat  of  plaintiff  and  keep  in 
store  for  him  other  wbeat  of  like  grade,  It 
was  Immaterial  whether  defendant  had  oth- 
er wheat  of  like  grade  or  not;  that  tbla  In- 
struction might  cause  tbe  Jury  to  Inf^  tbat 
tbe  only  Issue  Involved  was,  did  defendant 
have  other  wbeat?  and  thus  divert  tit^  at- 
tention from  other  material  issues.  Other 
instructions  presented  to  the  Jury  the  ma- 
terial issues,  and  we  do  not  think  they  were 
obscured  by  the  giving  of  this  Instruction. 

The  sixth  Instruction  was  as  follows: 
"The  Jury  are  Instructed  that  if  yon  believe^ 
from  a  preponderance  of  tbe  evidence,  that 
tbe  plaintiff  deposited  tbe  wbeat  with  tbe 
defendant  In  bis  mill,  and  tbat  tbe  defend- 
ant was  to  have  the  right  to  return  to  the 
plaintiff  the  number  of  bushels  of  wbeat  so 
deposited,  of  like  grade,  at  any  time  tbe 
plaintiff  so  desired,  and  that  at  the  time  tbe 
mlU  burned  the  defendant  had  in  tils  mill 
the  amount  of  wheat  of  like  grade  ready  to 
be  delivered  to  tbe  plaintiff;  and  that  tbe  de- 
fendant used  ordinary  care  to  prevent  tiie 
fire  or  destructi(m  of  wheat,  then.  In  such 
case,  tbe  plaintiff  cannot  recover."  Under 
the  evidence  we  cannot  see  that  appellant 
was  harmed  by  tbis  instruction.  There  Is  no 
evidence  tbat  plaintiff  desired  or  demanded 
the  return  of  any  wheat  prior  to  the  boming 
of  tbe  mill,  and  If  at  tbat  time  tbe  defendant 
bad  on  hand,  snbject  to  plaintiff's  order,  tbe 
required  wheat,  then,  under  such  an  agree- 
ment as  tbe  instruction  requires  tbe  jury  to 
first  find  in  order  to  exempt  tbe  defendant 
from  liability,  the  appellant  has  no  cause  for 
complaint 

Tbe  eighth  instruction  given  for  defendant 
was:  "The  court  Instmcta  tbe  jury  that  If 
you  believe^  from  a  preponderance  of  tiie 
evidence,  tbat  there  was  an  agreement  by 
which  tbe  defendant  was  authorized  to  mix 
the  wheat  of  plaintiff  vrith  bis  own  grain,  or 
grind  it  and  dispose  of  It.  and  to  ke^  1b 
store  for  plaintiff  an  equal  amount  of  wheal 
of  tbe  same  grade,  to  be  delivered  to  plaln- 
tifl at  any  time  upon  demand,  then,  it  too 
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further  belteTft,  from  tbe  preponderance  of 
the  QTldence,  tbat  tbe  defutdaat  complied 
vlfb  bis  agreement,  and  kept  In  store,  and 
bad  In  tbe  mill  at  the  time  of  tbe  lire,  the 
requisite  amonnt  of  wheat  of  tbe  same  grad^ 
of  that  delivered  by  plalntltr.  and  that  he 
used  proper  care  for  the  safety  of  the  wheat 
and  tbe  proTention  of  ftre,  tbe  defendant 
would  not  be  liable  for  Its  loao,  and  the  Jury 
■bould  find  the  Issues  for  the  defendant" 
Ai^ellant  contends  that  this  Instruction  is 
erroneous  because  not  stating  the  law  applica- 
ble to  tbe  case  as  determined  by  tbe  agreo- 
ment  pleaded  In  tbe  notice  of  spetdat  mattert 
DOT  as  determined  by  Um  sbbsequent  agree- 
ment attempted  to  be  fOOTOt  by  tbe  eTidenee 
We  tblnk  there  was  evidence  upon  which  this 
Instruction  might  properly  be  based.  Ap- 
pelant contends  tbat  there  was  nothing  In 
tbe  language  of  tbe  alleged  agreement,  as 
testified  to  by  witnesses  for  defendant;  to 
tbe  ^ect  tbat  any  wheat  was  to  be  in 
tiw  mill  subject  to  appellant's  order.  We 
are  of  the  opinion,  bowever.  tbat  sdch  an 
Inference  might  fairly  be  drawn  from  tbe 
urords.  "All  I  want  Is  as  gool  wbeat  as  I  put 
In  tfaete^  If  I  don*t  ssl]  it  to  you,"  and  "We 
don't  care  anything  about  tbe  wbeat  We 
never  expect  to  moTe  tbe  wheat  oat  of  hers, 
but  it  we  do,  we  only  want  wbeat  Just  as 
good  as  we  pnt  In.** 

Complaint  la  made  of  the  modification  and 
r^aal  of  certain  instructions  ottered  by  ap- 
pellant Appellant's  third,  fifth,  and  seventh 
Instructions,  as  offered,  were  modified  and 
glren.  and  bis  nJzith,  tentb,  and  el«Tentti  In- 
structions were  refused. 

There  was  no  error  In  tbe  modification  of 
appellant's  third  Instruction.  As  given.  It 
conformed  to  tbe  rule  as  stated  by  tbls  court 
<m  the  former  appcaL 

Tbe  fifth  instmetlim,  as  modified,  told  tbe 
Jury  tbat  it  was  the  duty  of  one  who  receives 
grain  in  storage  to  use  reasonable  diligenee 
to  keep  sncb  grain  In  the  condition  In  wbi<di 
it  was  received,  and,  if  be  mixes  such  grain 
wltb  bis  own  grain,  or  with  that  of  another, 
w  -nses  tbe  samob  wltSunit  tbe  omsent  of  tbe 
depositor,  sudi  act  amounts  to  a  conversion 
of  the  grain.  The  instruction,  as  offered, 
made  tbe  duty  absolute,  and  tin  modlficft* 
tlon  was  tbe  Insertion  of  tbe  eipresslon  to 
nse  reasonable  dlUgence  to  kee^  etc.  It  la 
complained  tbat  this  instruetlfm,  as  mo^ed. 
told  the  jury  tbat  0ie  bailee  need  cmly  use 
reasonable  diligence  to  prevent  die  grain  be- 
ing mixed  with  other  grain  or  from  being 
converted  to  tbe  ballee^s  own  nasu  We  do 
not  tblnk  the  languid  of  tbe  Instructton,  w 
tbe  purport  of  It,  would  bear  sucb  Interpreta- 
tion. Tbe  first  portion  at  tbe  instruction 
tells  the  jury  that,  as  bailee,  be  should  nse 
reasonable  diligence  to  care  for  11;  and  tiiat 
be  would  be  liable  if  he  mixed  it  or  converted 
it  without  tbe  consent  of  tbe  owner. 

Tbe  seventh  instruction,  as  modified,  was 
that,  if  It  was  agreed  between  the  plaintiff 
and  defendant  tbat  tbe  defUidant  migbt  mix 


the  wheat  ot  plaintiff  wltb  otiwr  wbeat  oi 
use  the  same,  and  keep  on  hand  other  wbeat 
of  like  quality  and  amount,  subject  to  tbe 
order  of  the  plaintiff,  the  Jury  could  not  find 
for  tbe  defendant  unless  they  further  believ- 
ed from  the  evidence  that  tbe  defendant  did 
keep  stored  tn  his  mill  wbeat  of  a  like 
amonnt  and  quality  to  meet  tbe  demands 
of  the  plaintiff;  and  tbat  If  tbe  Jury  beltev- 
ed,  from  a  preponderance  of  the  evlctence, 
ttiat  defendant  converted  the  wheat  to  his 
own  use,  and  did  not  keep  In  store  and  have 
at  the  time  tbe  mill  was  burned  wbeat  in 
equal  amount  and  quality,  subject  to  tbe  or- 
der of  tbe  plaintiff,  tbe  verdict  should  be  in 
favor  of  the  plaintiff.  It  is  contended  by  ap- 
pellant that,  as  defendant  gave  notice  tbat 
he  wonid  rely  upon  tbe  defense  of  antborlly 
to  mix  the  wbeat  and  pay  In  other  wbeat  In 
like  quality  and  amount,  and  tiiat  he  was 
always  ready  to  perform  that  agreement  tiw 
burden,  under  this  notice,  was  cast  upon  the 
defendant  to  establish  this  defease  but  the 
instruction  in  question  cast  tbe  burden  upon 
appellant  We  are  unable  to  see  bow  the 
instruction  attempted  to  place  the  burten 
upon  either  of  tbe  parties.  It  simply  told 
the  jury,  if  tbey  found,  from  a  preponderance 
of  the  evidence,  the  matters  stated  in  tbe 
histrnctton,  they  should  find  tm  the  plaintiff, 
but  did  not  tell  the  jury  who  should  make 
the  preponderance;  nor  did  tbe  Instruction, 
as  originally  offered,  tell  tbe  jury  that  tbe 
burden  rested  upon  the  d^ndant  upon  tiiis 
issue.  Appellants  fourth  Instruction  told  tbe 
jury  expressly  that  the  burden  upon  tiie  to- 
sue  of  a  new  contrast,  made  after  tbe  wbeat 
was  stored,  by  which  appellees'  Intestate 
might  mix  tiie  wbeat  wltb  bis  own,  or  grind 
it  and  replace  It  with  other  wheat  was  upon 
defendant  We  do  not  tiilnk  tiie  Instruction 
misleading  as  modified. 

Tbe  ninth  refused  Instruction  offered  by 
appellant  was,  in  snbstencet  that  even  If  tliB 
jury  believed,  from  a  preponderance  of  tbe 
evidence^  tiiat  tbe  plaintiff  agreed  with  tbe 
defendant  ttiat  be  could  dean  tbe  wbeat  and 
grind  It  and  tbat  In  pursuance  thereof  tbe 
irtieat  was  ground  and  sblroed  out  by  the 
appelleeir  Intestate,  thai  such  transaction 
amounted  to  a  sale,  and  tbe  defendant  was 
liable  fof  tbe  value  of  tbe  wbeat  This  In- 
■trocUon  was  properly  refused.  There  was 
no  evidence  tending  to  support  It  It  wholly 
Ignores  the  evidence,  forming  part  of  tbe 
statement  of  appellant  ot  bis  ag«it  wbldi 
anthorlsed  tbe  grinding  of  tbe  wheat  tbat 
all  appellant  wanted  was  wbeat  as  good  as 
tbat  put  In  tboa 

Tbe  tenth  refused  tnstmctlon  was  pnrdy 
an  abstract  imposition  of  law.  While  we  do 
not  think  It  was  error  to  refuse  It  as  vra  re- 
gard it  as  inherently  bad,  we  would  not  re- 
verse tiie  case  if  it  were  good,  as  It  was  not 
applied  to  tbe  case. 

Appellanfi  eleventh  refused  instruction 
stated  a  proposition  of  law  applicable  to  the 
ease,  and,  so  tar  as  we  can  aeob  stated  It  oor^ 
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rectly;  yet  we  do  not  regard  It  as  error  to 
refuse  it,  because  tbe  same  proposition  im 
contained  in  appellaat^s  Boventh  Instniction 
as  gtven. 

Appellant's  main  contention  seems  to  have 
been  that  tliere  was  not  snffldent  erldence  to 
Bostaln  tbe  verdict  or  on  whlcb  to  predicate 
tbe  iDstructlons  already  discussed.  It  la  not 
our  province  now  to  consider  the  weight  ot 
tbe  evidence,  but  only  to  took  Into  the  record 
far  enough  to  ascertain  whether  the  evidence 
is  of  a  character  to  support  the  Judgment  and 
verdict  and  on  whlcb  to  predicate  the  in- 
structlons;  and,  having  arrived  at  the  con- 
clusion that  there  Is,  we  are  bound  to  affirm 
tbe  Judgment  ot  tbe  Appellate  Oonr^  irUcb 
is  donew 

Judgment  affirmed. 


(207  111.  258) 

QRAT  et  bL  r.  LAMB  «t  aL 

(Supreme  Court  of  IUIdoIs.    Feb.  17,  19(M.) 

OSBUJO-RBOISTRATION— POSSESSION— BONA 
FIDB  PUBCHASBR— BVIDXNCB 
'— SUFFIGISNCY. 

1.  A  grantee  In  possession  of  land  auder  an 
unrecorded  deed  died  in  1843,  and  the  widow 
and  children  remained  in  ppaaesaloQ  until  1845, 
when  she  married.  In  1847  the  husband  secm^ 
ed  a  deed  to  himself  from  the  original  nantors, 
which  was  recorded  In  1854.  lu  1855  he  and 
his  wife  joined  in  a  conveyance,  and  the  prop- 
erty was  held  under  this  title  untU  1885,  when 
it  was  conveyed  to  defendant  Beld,  that  tbe 
possesion  of  the  widow  after  her  second  mar* 
riage  was  not  snch  as  would  give  notice  to  oth- 
ers of  rights  Inuring  to  herself  and  dilldren 
under  the  unrecorded  deed,  and  defendant  was 
a  bona  fide  purchaser. 

2.  The  wife,  by  Joining  in  the  deed  with  her 
second  husband,  gave  notice  that  she  bad  no 
latent  eqaitles. 

8.  In  a  suit  to  set  sdde  a  conveyance  by 
plaintiffs  claiming  under  so  unrecorded  deed, 
evidence  examiaed,  and  held  that  there  had 
been  no  sodi  possessiou  of  the  premises  under 
the  nnrecorded  deed  aa  would  save  pWntUV 
rights  thereunder. 

Appeal  &om  Circuit  Comt,  Kendall  Ooim- 
ty;  Geo.  W.  Brown,  Judge. 

Bill  by  Lorena  Lamb  and  others  against 
Andrew  Gray  and  others  to  set  aside  a  deed. 
From  a  decree  toi  plalntilh,  defendants  ap- 
peal. Reveraed. 

Seara  &  Smith,  for  appellants,  A.  0.  Little, 
tor  appellee*. 


RICKS,  J.  The  bill  In  this  ease  was  filed 
by  Lorena  Lamb  and  Ruth  Strauaman, 
daughters,  Isaac  Bartlett,  son.  and  Perly  and 
*  Wallace  Bartlett,  children  of  John  Bartlett, 
a  deceased  son,  claiming  as  heirs  of  Aaron 
Bartlett,  deceased,  in  the  circuit  court  of 
Kendall  county,  ID.,  on  or  about  the  17th 
day  of  July,  1900,  to  set  aside  a  warranty 
deed  purporting  to  have  been  made,  executed, 
and  delivered  by  Bylvanns  Bartlett  to  one 
Andrew  Gray,  to  lots  5  and  8,  In  block  14, 
in  the  original  village  of  Oswego,  Kendall 
county,  UL,  and  dated  on  or  about  October 


28,  1895,  and  also  to  comp^  Gray  to  account 
for  the  rents  and  profits  for  the  use  of  aaid 
lot  8,  of  which  Gray,  by  his  tenant  and 
son-in-law,  Hildebrand^  baa  been  In  poaaea- 
plon  since  about  April,  1897. 

The  record  shows  that  about  1840  Aaron 
Bartlett,  with  his  family,  settled  in  Oswego, 
Kendall  county,  IlL,  on  the  premises  in  con- 
troversy In  this  suit,  and  in  1842  obtained, 
but  never  recorded,  a  warranty  deed  Cor  said 
Iota  6  and  8,  In  controversy  here.  He  Im- 
mediately proceeded  to  build  a  house  on  lot 
6,  into  which  be  moved  with  his  family, 
where  he  resided  until  his  death.  In  1843. 
On  lot  8  he  biillt  a  blacksmith  shop.  He 
died  Intestate  and  his  estate  was  never  pro- 
bated. After  his  death  his  vrife,  Pbebe,  and 
children,  continued  to  occupy  said  premises 
until  April,  1S45,  when  she  married  Sylvanus 
L.  Bartlett,  a  bachelor  brother  of  the  deceas- 
ed, Aaron  Bartlett,  who  came  to  Oswego  a 
year  or  so  after  said  deceased.  After  tbe 
marriage  of  Sylvanus  and  Pbebe  they  con- 
tinued for  some  time  to  reside  on  tbe  prem- 
ises in  question.  In  1847  Sylvanus  obtain- 
ed a  warranty  deed  from  Lewis  B.  Jndson 
and  wife,  original  grantors  In  the  deed  to 
Aaron,  to  said  lots  5  and  8,  and  also  a  strip 
of  land  12  feet  wide  off  the  southwest  side 
of  lot  4,  in  the  same  block.  This  deed  was 
filed  for  record  February  1, 1854,  and  duly  re- 
corded. In  1855  Sylvanus  Bartlett  and  wife 
conveyed  said  lots  5  and  8,  by  warranty  deed, 
to  Jane  0.  Gtbbs,  having  traded  said  lots  for 
a  60-acre  farm,  to  which  they  moved,  and 
where  they  resided  until  1809.  The  propvty 
thus  conveyed  to  Glbba,  and  In  question  in 
this  proceeding,  was  tbereaftw  conveyed  sev- 
eral times  by  warrant  deeds,  until,  in  1859, 
Sylvanus  Bartlett  repurchased  lots  &  and  8 
from  Abraham  B.  Stant,  who,  his  wife  Jtdn- 
Ing  therein,  executed  and  delivered  to 
Tanus  a  warranty  deed  (or  tbe  premlaea  con- 
veyed. On  January  12,  1808,  Sylvanoa  bad 
conveyed  to  him,  by  warranly  deed  from 
Paul  6.  Hawley  and  wife,  a  strip  12  feet 
wide  off  the  southwest  side  of  lot  4,  In  blodc 
14,  In  Oswego,  and  also  tbe  alley  betweeo 
lots  4  and  6,  In  said  block,  whlcb  deed  was 
duly  filed  and  recorded.  The  record  title  to 
this  property  remained  in  Sylvanus  Bartlett 
until  March,  1896,  when  he  and  his  wife,  in 
consideration  of  future  support,  conveyed  tbe 
same,  by  warranty  deed,  to  William  H.  Mar- 
ion, a  grandson;  but  shortly  thereafter  aaid 
Marion  concluded  that  he  did  not  vrlah  to 
assume  such  responsibility,  and  in  AprIL 
1895,  by  warranty  deed,  he  reconveyed  ssid 
property  to  Sylvsnus  Bartlett  In  July,  1885. 
Phebe,  wife  of  Sylvanns.  died,  after  wbldi 
the  old  man,  Sylvanus,  coptlnued  to  hold  the 
record  title  to  and  resided  on  said  propoty 
until  October,  1805,  when,  In  consideration  of 
future  support  (or  the  balance  of  his  Ute  and 
Christian  burial  at  his  decease,  he  convey- 
ed said  property,  by  warranty  deed,  indud- 
Ing  lots  5  and  8,  the  12-(oc>t  strip  and  aaid  al- 
1^,  to  Andrew  Gray,  the  prlne^pnl  dtfend- 
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ant  herein,  and  nephew  by  marriase  to  BjU 
vanns. 

Andrew  Gray  defends- thla  Bult  on  the  the- 
ory that  he  1b  an  Innocent  purchaser  for  value 
and  claims  a  perfect  record  title;  that  it 
complainants  ever  bad  any  rights  herein  they 
have  lost  them  by  the  7  and  20  year  statutes 
ot  limitation;  and  claims  that  complainants 
are  guilty  of  laches.  The  position  of  com- 
plainants is  that  Aaron  Bartlett  bad  a  paper 
title  to  lots  S  and  8  when  he  died;  that  on 
his  death  his  children  became  the  owners 
thereof,  subject  to  the  homestead  and  dower 
rights  of  the  widow;  that  her  pwsession, 
as  the  wife  of  Sylranus,  uatU  1805,  with 
Sylvanns,  prcTented  the  statute  ot  limitations 
from  nmning  until  her  death,  In  1896;  and 
that  within  seven  years  thereafter  this  suit 
was  Instituted,  and  that  therefore  the  sole 
possession  of  Sylvanus,  after  the  death  of  his 
wife,  has  not  precluded  the  assertion  of  ti- 
tle by  the  heirs  of  A&ton  Bartlett  the  oom- 
plalnants  1q  this  suit 

The  case  was  referred  to  the  master  to 
take  the  evidence  and  report  his  conclasions. 
The  master  found  that  Aaron  Bartlett  bad 
title,  at  the  date  ot  bis  death,  to  lota  6  and 
8;  that  the  widow  of  Aaron  continued  to 
reside  on  tbe  property  until  her  death,  ahe 
having  married  Sylranus,  a  brother  of  Aaron; 
that  after  her  death,  in  1695,  the  title  be- 
came absolute  In  complainants.  To  the  find- 
ings of  the  master  Andrew  Gray  filed  objec* 
tions,  which  were  overruled,  and  by  agree-, 
ment  said  objectlonB  stood  as  exceptions  be- 
fore tbe  trial  court  The  court  affirmed  the 
master's  report,  with  the  exception  of  the 
allowance  to  Andrew  Gray  of  one  Item  of 
expense  disallowed  by  the  master,  and  en- 
tered a  decree  fixing  tlie  title  to  said  lots 
5  and  8  in  the  complaioants,  and  setUng  aside 
tbe  deed  to  Gray. 

Upon  a  review  of  tbe  record  in  this  case 
we  are  of  tbe  opinion  that  the  findings  and 
conclusion  of  the  master  and  the  decree  of 
the  trial  court  are  erroneous,  and  that  said 
decree  shoidd:  be  reversed.  Andrew  Gray 
assumes  the  position  of  an  Innocent  purchaser 
for  value  of  premises  In  the  possession  of  his 
grantor,  and  who  held  a  Btraight  record  tlUe, 
with  no  apparent  Imperfections.  Prom  the 
evidence  we  are  able  to  glean  nothing  that 
substantially  controverts  this  position.  Tbe 
record  title  of  Sylvanus  Bartlett  was  abso- 
lutely clear,  running  back  to  tbe  government 
without  a  break.  Tbe  occupancy  of  these 
lands  by  Phebe,  the  widow  of  Aaron,  after 
her  marriage  with  Sylvanus,  was  no  such 
possession  as  would  require  other  persons  to 
take,  notice  of  rights  that  may  have  Inured 
to  her  as  the  widow  of  Aaron  Bartlett  and 
through  the  unrecorded  deed.  "Possession, 
before  it  can  be  held  to  operate  as  notice  of 
an  unrecorded  deed,  must  be  'open,  vlsibie, 
exclusive,  and  unambiguous,  sueh  as  is  not 
liable  to  be  misunderstood  or  misconstrued.* 
*  *  *  Such  a  possession  most  be  of  an 
open  and  visible  character,  Tblcb  will  be  cal- 


culated to  apprise  the  world  that  the  prop- 
erty bas  been  appropriated  and  Is  occupied, 
and  the  occupancy  must  be  exclusive.  *It 
only  used  and  enjoyed  in  common  with  others, 
or  with  the  public  In  general.  It  could  not  be 
regarded  as  hostile  to  others  claiming  title.'  " 
Bobertson  v.  Wheeler,  162  111.  566,  44  N.  B. 
870.  The  wife  of  Sylvanus  Bartlett  what- 
ever may  have  been  her  equitable  rights  un- 
der the  unrecorded  deed  to  her  former  hus- 
band, by  Joining,  as  wife,  In  the  warranty 
deed  executed  to  Jane  O.  Gibbs,  in  1855,  by 
Sylvanus  Bartlett,  who  held  a  clear  record 
title,  gave  notice  to  the  world  that  she  pos- 
sessed no  latent  equitioi  In  the  premises  con- 
veyed. 

The  evidence  shorn  concluslTely  that  Bjl' 
vanns  Bartlett,  In  1SS8,  under  the  warranty 
deeds  from  Abraham  B.  Stant  and  Paul  Q. 
Hawley,  went  into  possession  of  the  lands 
conveyed  In  the  deed  to  Gray;  that  until  the 
execution  of  the  deed  to  Gray,  Sylvanus  treat- 
ed said  lands,  so  far  as  the  world  could  dis- 
cern, as  his  own.  Complainants,  bowew, 
contend  that  they,. or  some  of  them,  paid  the 
taxes  on  said  premises  for  a  considerable  por^ 
tlon  of  this  time,  and  that  for  the  last  IS 
years  of  the  time  that  Sylyanus  held  the 
record  title  to  this  prop«ty  William  H.  Ma- 
rion, grandson  of  Sylvanus,  paid  the  taxes. 
There  la  nothing,  however,  to  show  that  the 
complainants.  In  famishing  such  money  ei 
they  did  to  pay  tbe  taxes,  did  so  to  protect 
any  rights  possessed  by  them,  but  the  evi- 
dence does  Indicate  that  such  contributions 
were  donatlcms  to  tbelr  Btepfatber,  as  a  good 
deal  of  tbe  time,  at  least,  the  money  was  paid 
to  Sylvanus  and  he  paid  the  taxes  hlmselt 
As  to  Marion,  he  did  not  have,  or  claim  to 
have,  any  tioterest  whatever  In  the  land. 
.  Andrew  Gray  swore  tliat  be  had  no  knowl* 
edge  of  tbe  old  unrecorded  deed  to  Aaron 
Bartlett  nor  of  complainants'  alleged  rights 
under  it  Tbe  complainants  themselves  testi- 
fied that  they  never  said  anything  to  Gray 
or  to  Sylvanus  about  said  deed  or  their 
claims  under  it  SyivanuB  testified  that  he 
never  saw  the  old  deed  from  1812  until  1900, 
when  it  was  produced  in  the  trial  ot  a  forci- 
ble detainer  suit  brought  by  Gray  against 
Sylvanus  and  Morris  B.  Lamb,  husband  of 
Lorena  Lamb,  one  of  the  complainants  in 
this  suit,  who  were  at  that  time  living  on 
a  portion  of  this  property.  Sylvanus  testified 
that  be  used  the  property  as  bis  own  for 
nearly  40  years,  and  that  he  thought  it  was 
bis.  The  evidence  shows  that  several,  if 
not  all,  of  the  complainants,  within  a  montti 
thereafter  knew  of  the  contract  between  Syl- 
vanus and  Gray,  and  that  Gray  had  been 
deeded  this  property  unAec  the  agreement  to 
take  care  ot  Sylvanus  during  the  balance 
of  his  life  and  give  bim  Christian  burial  at 
his  decease,  and  knew  that  Gray  was  fur- 
nishing provisions  under  this  contract  yet 
they  never  hinted  to  him  anything  of  their 
claims  to  tbe  propmty  in  dispute  until  tbe 
SOing  of  their  bill,  nearly  At*  years  tliere- 
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htta,  and  they  permitted  Qnj  to  go  ahead 
and  defray  the  funeral  expenses  at  SylTanas* 
decease.  William  Uarlon,  to  whom  this 
property  was  deeded  In  1S99  for  the  same 
purpose  that  It  was  couTeyed  to  Gray  after- 
wards, testified  that  be  supposed  Sylranns 
owned  the  property;  that  he  took  a  war- 
ranty deed  therefor  from  Sylvanus,  hut  tir- 
ing of  his  responsibility  under  the  agree- 
ment he  recoDveyed  the  property  to  Sylvan- 
ns.  He  was  a  grandson,  and  was  certainly 
In  as  good  a  position  to  know  the  rights  of 
his  relatives  In  the  premises  In  dispute  as 
would  the  defendant  Oray.  Qray  testified 
that  SylTanus  was  begging  for  the  neces- 
saries of  life,  and  applied  to  him  for  assist- 
ance, and  against  bis  inclinations  forced  on 
him  the  deed  and  contract  In  question  for 
tlie  purpose  of  securing  the  necessities  of  life 
and  decent  burial  at  his  death.  It  does  not 
appear  from  the  evldrace  that  the  expecta- 
tion of  life  of  Sylvanos  and  the  value  of  the 
property  at  the  time  the  deed  was  made  to 
Gray  were  such  as  to  render  the  bargain  en- 
tered Into  by  Gray  a  one-dded  or  nncon- 
sclonable  one. 

We  think  the  evidence  In  this  caae  concln- 
ilrely  shows  that  the  defendant  Gray  was 
an  Innocent  purchaser  for  value,  and  what 
was  said  In  UcNab  t.  Yonng,  81  III.  11,  la 
applicable  to  the  facta  disclosed  In  the  tee* 
ord  in  this  case  (page  15):  **For  aught  ap- 
pearing, the  purchase  Clayton  was  In 
good  faith,  and  Uiose  made  of  him  by  bis  eo- 
dtfendanta  wen  also  In  good  faith,  and  wltb 
no  notice  of  any  Inflrmlty  In  ttie  titie  offraed 
to  be  sold.  How  could  pnrchaaen  kno.w 
from  the  record  there  was  fraud  In  the 
transaction  or  invalidity  In  deedsf  Tbey  an 
appeared  fair  on  the  record,  and  tiiore  was 
nothing  dehors  the  record  to  admonish  tboqe 
doilrous  of  pnrcbastaig  *of  any  danger  or 
doubt  Appellant  knew  for  four  years  the 
legal  titie  had  passed  to  Parsons,  but  made 
no  effort  to  divest  blm.  He  must  have 
known  of  Parsons'  sale  to  COayton,  and  vt 
Olayton'a  various  sales,  as  he  was  frequently 
In  Obicago^  bnt  he  made  no  (AJectton.  He 
did  not  interfere  until  the  property  had  pass- 
ed Into  varkHia  hands  and  beconte  very  val- 
uable.** 

Wltb  the  aodispnted  evidence  showing  that 
In  18i5  Bylvanus  Bartlett  vras  Joined  by  bis 
wife,  Fbeb^  in  a  etrnv^ance  to  Jane  O. 
Glbba  of  the  properlar  In  questiim,  and  moved 
away  from  nUt  premises  on  to  a  farm  own- 
ed by  By]vann%  where  tbey  remained  Una 
years,  during  which  time  the  property  In 
question  was  conv^ed  several  times,  nntil 
the  titie  finally  re>tfi4  In  one  Stant,  who  con- 
veyed the  same  badt  to  Sylvanns  Bartiett  In 
1808,  for  the  consideration  of  ¥1,200,  we  are 
unable  to  see  how  the  master  or  chancellor 
reached  the  eonduslon,  as  a  nuitter  of  tact, 
tiiat  Pbebe  Bartiett  held  possession  of  the 
premises  In  controversy  fnnn  the  death  of 
b«r  first  husband,  Aaron,  to  the  time  of  b«r 
death,  as  the  foundation  ot  the  claim  of  tbe 


ai^llees.  Horeover,  tbe  record  shows  that 
when  Aaron  Bartiett  died  he  left  five  chil- 
dren: Sarah,  who  was  then  alwnt  12  years 
of  age.  and  who  died  somewhere  near  the 
age  of  20;  Bnth,  one  of  app^ees,  now  aged 
60;  Lorena.  another  of  appellees,  aged  61; 
Isaac,  another  of  appellees,  aged  66;  and 
John,  who  died  about  the  year  1899,  aged 
68,  who  was  the  father  of  appellees  Wallace 
and  Ferly  Bartiett;  and  the  record  shows 
that  the  ages  of  the  ItMet  two  grandchildren 
are  above  24  years.  Tliere  Is  no  pretense 
that  any  of  the  children  or  grandchildren  had 
any  continuous  reridence  on  this  property 
since  about  the  close  of  the  war,  and  then, 
about  that  time,  tbe  daugbtor  Lorena  and 
the  son  John  occupied  a  little  boUhe^  asida 
from  tbe  borne  boose,  ra  one  of  the  lota,  bnt 
surrendered  tbe  same  when  reqnested  by 
^Ivanns,  ttiat  the  same  might  be  used  by 
him  for  a  shop;  so  that  tiiere  Is  no  evidence 
of  such  possession  by  any  one  as  oonld  be 
said  to  have  saved  or  preserved  tbe  rights 
of  appellees  In  this  prcverty,  or  aa  havlnc  a 
tendency  to  give  notice  to  or  pnt  upcm  In- 
quiry Andrew  Gray,  the  purchaser,  of  any 
equities  tbey  had  or  might  have  bad  by  rea- 
son of  the  unrecorded  deed  mentioned  In  tbe 
bin.  And  tbe  evidence  very  deariy  abowa 
that,  although  tbe  ebndien  oft  Aaron  bad 
knowledge  of  the  exfsteoce  of  the  old  unre- 
corded deed.  It  alao  abowa  ttiat  tbef  made  no 
claim  or  bad  any  idea  that  they  had  any 
Jigbts  onder  or  by  virtue  of  tbia  deed  until 
shortly  before  the  bringing  of  tiie  suit  In 
question.  We  regazd  tbe  evidence  fan  tUs 
case  as  wholly  Inadequate  to  aosftaln  tbe  de- 
cree rendned  her^  To  taoM  otiienrlse 
would  be  to  mider  nugatory  tbe  recording 
laws  of  ' this  state  and  tities  to  lands  unstable. 

It  Is  not  necessary  for  m  to  dlscum  oOwr 
contentions  made  In  this  case,  as,  for  tbe 
reasons  stated,  the  decree  will  be  reversed, 
and  the  case  remanded  to  the  circuit  court  of 
Kendan  county,  IIL,  wltii  directions  to  ^'■niWtt 
complalnanta'  bill. 

Reversed  and  remanded,  with  directknw. 

(m  III.  K) 

ILLINOIS  CENT.  R.  00.  v.  BBHRBNS. 

(Supreme  .Conrt  of  lUhiols.   Feb.  17.  1804.) 

UASTEai  AND  SBRTANT-PBRSONAL  INJURIBS- 
NBGUQKNCB  —  SVIDENCB  —  SUmCIBKOT  — 

VARIANGK-HOW  BAISED. 

1.  The  decision  of  the  Appellate  Court  that 
the  verdict  is  not  inconsistent  with  and  con- 
tratT  to  InstmeUons  ^van  for  defendant  is  eon- 
clnnve  on  tiie  Supreme  Court,  nnlesa  It  cee- 
clndes  that  there  Is  no  proof  tending  to  support 
the  allegatloni  of  the  aedaratlon. 

2.  Tbe  question  ot  variance  between  the  plead- 
ings aod  proof  cannot  be  raised  on  appeal  either 
lo  the  Appellate  Court  or  is  the  Supreme  Court, 
Dniess  the  variance  was  speclficsllj  pointed  oat 
OD  the  trial. 

8.  A  motion  for  the  direction  of  a  verdict  oe 
the  ground  of  a  variance  between  the  pleadings 
and  the  evidence  Is  Insnffident  to  raise  tb* 
question  of  variance,  unless  the  motion  InAcates 
q>ecifically  In  what  the  variance  conststi. 

fa.  8m  PlMdlni;  VOL  M,  Cwt  Mg.  I  UNL 
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4.  There  Ir  no  Tarlanee  between  a  dedara- 
tkm  allegiar  that  a  boUer  exploded  and  erldence 
■howiog  that  It  was  the  fire  box  which  explod- 
ed, the  fire  box  beiag  a  part  of  the  boiler. 

5.  Witneeses  who  were  at  the  place  of  the  ex- 
plodoD  of  a  boiler  soon  after  It  occnrred,  and 
testiflad  that  they  foaod  pieces  of  ibo  fire  box 
and  boiler  with  broken  bolts,  describioe  their 
appearance  as  "they  looked  like  the  tiireads 
were  drawn  oat  of  the  eheet  or  boiler,"  "look- 
ed like  there  was  a  fresh  break,"  etc.,  were 
Bot  expert  witnesses,  bot  merely  described  what 
they  aaw  as  a  matter  of  common  observation. 

0.  The  Sapreme  Court,  in  determlnlnf;  the 
qaestion  whether  the  court  erred  in  refasiof;  to 
direct  a  verdict  for  defendant,  la  confined  to 
the  single  question  whether  the  evidence  intro- 
duced by  plaintiff,  and  all  reasonable  Inferences 
arisiaiT  therefrom,  fairly  tend  to  support  the 
.allegations  of  the  dedaraHon,  the  decision  of 
the  Appellate  Gonrt  settling  all  questions  de- 
pending on  the  mere  preponderance  of  the  tes- 
timony. 

7.  Evidence  In  aa  action  by  an  employe 
against  a  railraad  cmnpany  for  mjorios  nistaiii- 
ed  by  reastm  of  the  ecrolodlng  of  a  lo«anotfTa 
Migine  examined,  and  held  to  show  that  the 
boiler  was  out  of  repair  and  unsafe,  and  that  the 
mglne  was  negligently  managed  and  cared  for, 
as  alleged  in  Che  declaration. 

Appeal  from  Appellate  Oofort,  FoTirth  DI»- 
trlct 

Action  by  Fred  Bebrens  against  the  Illi- 
nois Central  Railroad.  From  a  jndgment  of 
tbe  AppeUate  Court  (100  111.  App.  471)  af- 
flrmlng  a  judgment  for  plaliitlfl»  defendant 
appeala  Affirmed. 

W.  W.  Barr  (J.  H.  Dlckinsoc,  of  conniel). 
for  appellant.  James  A.  Watts  (Jcdge  Gea 
Yomor,  of  connael),  for  appellee. 

WILKIN,  J.  This  l0  an  appeal  from  a  de- 
dslon'of  the  Ai^ellate  Court  for  the  Fourth 
District  affirming  a  Judgment  of  the  drcult 
court  of  Washington  county  for  ^000  in  an 
action  by  appellee  against  appellant  for  per- 
sonal Injuries.  The  declaration  consisted  of 
two  counts,  tbe  first  alleging  that  the  injury 
was  occasioned  by  reason  of  the  unsafe  con- 
dition and  lack  of  proper  repair  of  an  engine 
and  boiler  in  the  use  of  tbe  defendant,  in 
consequence  of  whicb  it  exploded.  The  sec- 
ond, that  an  engine  operated  by  the  defend- 
ant was  so  carelessly  and  negligently  man- 
aged and  eared  for  that  the  same  exploded, 
causing  the  plaintlCTs  injury.  The  plea  was 
the  general  issue,  and  the  trial  by  jury.  An 
instruction  to  tbe  jury  to  find  for  the  defend- 
ant was  asked  and  refused,  both  at  the  con- 
clusion of  the  testimony  offered  by  tbe  plaln- 
ttfl  and  at  tbe  close  of  all  the  eTldence. 

It  is  contended  that  the  verdict  of  the  Jury 
and  the  judgment  of  tbe  circuit  court  are  in- 
consistent with  and  contrary  to  instructions 
given  on  behalf  of  the  defendant.  Bnt  that 
wan  a  question  for  the  Appellate  Court,  un- 
less we  shall  conclude  that  there  is  an  entire 
absence  of  proof  In  the  record  fairly  tending 
to  support  tbe  material  allegations  of  the  dec> 
la  ration. 

It  Is  again  insisted  that  there  is  a  variance 
between  the  evidence  and  the  first  count  of 
the  declatatlon.  In  that  the  count  avers  that 


the  boiler  o^loded,  wJiUe  tt  Is  said  the  evi- 
dence shows  that  It  was  the  fire  box  which 
exploded.  Unless  the  variance  now  complain- 
ed of  was  specifically  pointed  out  by  the  de- 
fendant on  the  trial  it  could  not  be  raised  on 
appeal,  either  In  the  Appellate  Court  or  here. 
A  motion  to  instruct  the  Jury  to  find  for  the 
defendant  on  the  ground  of  a  variance  be- 
tween the  pleadings  and  the  evidence  is  not 
sufficient  to  raise  the  qaestion  of  variance, 
unless  tlie  defendant,  by  Its  motion.  Indicates 
spedflcally  In  what  the  variance  consists,  so 
as  to  enable  the  court  to  pass  upon  It  intel- 
ligently, and  also  to  enable  the  ptalntift  to  so 
amend  his  declaration  as  to  make  it  conform 
to  the  evidence.  Probst  Construction  Go.  v. 
Foley,  166  III  81.  46  N.  B.  76%  and  case* 
there  referred  to.  Counsel  for  the  aiipellant 
tail  to  point  out  In  tbe  record  wherein  this 
Inflexible  rule  of  practice  was  complied  with. 
There  was,  however,  no  matwlal  variance. 
The  fire  box,  as  we  nndentand  the  evidence^ 
may  be  called  and  is  a  part  of  the  boiler. 

A  single  Instruction  was  given  at  the  In- 
stance of  the  plaintiff,  and  It  Is  Insisted  that 
it  does  not  correctly  state  the  law  of  the 
case.  It  was  intended  to  direct  the  jury  as 
to  wtmt  elements  of  injury  might  be  taken 
into  consideration.  In  case  it  found  the  Issues 
for  the  plaintiff,  in  estimating  his  damages. 
We  do  not  regwd  It  as  subject  to  the  criti- 
cism made  by  counsel,  but  are  of  the  opinion 
that  it  announces  substantially  the  correct 
role  of  law. 

Witnesses  examined  on  behalf  of  plaintiff, 
who  were  at  tbe  place  of  the  exploalop  9ooa 
after  It  occurred,  testified  that  they  found  a 
piece  of  the  fire  box  and  batter  with  broken 
bolts,  and  described  the  appearance  of  them, 
using  such  expressions  as  "they  looked  like 
there  was  a  few  that  were  off,  and  others 
looked  like  the  threads  were  drawn  out  of 
tbe  sheet  or  boll^— the  ends  just  stripped  off; 
looked  like  they  were  dark  color,  and  a  few— 
a  part  of  them— looked  like  there  was  a  fresh 
break,  because  they  looked  bright;  the  oth- 
ers looked  dull."  It  is  argued  that  this  tes- 
timony was  in  tbe  nature  of  expert  evidence, 
and.  inasmuch  as  tbe  witnesses  did  not  qual- 
ify as  experts,  It.  was  error  to  allow  their  tes- 
timony to  go  to  the  Jury.  The  objection 
seems  to  have  been  general,  rather  than  spe- 
cific as  to  any  particular  question  or  answer, 
but,  aside  from  this,  we  think  the  point  is 
without  merit  The  testimony  was  in  no 
sense  expert  evidence,  nor  did  the  witnesses 
testify  as  such.  What  they  saw  and  describ- 
ed was  a  matter  of  common  observation. 

It  is  urged  with  much  earnestness  that  the 
trial  court  erred  in  refusing  to  instruct  the 
Jury  to  find  the  Issues  for  the  defendant  In 
determining  whether  the  Instruction  should 
have  been  given  we  must  confine  ourselves 
to  the  single  consideration  whether  or  not 
the, evidence  Introduced  on  behalf  of  ISie 
plaintiff,  as  shown  by  the  record,  with  ail  Its 
reasonable  Inferences  and  Intendments,  fairly 
tended  to  rapport  the  tnaterlal  allegattons  of 
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hlB  declaration,  tbe  dectolon  of  Oie  Appellate 
Oourt  barliig  condiuiTely  settled  all  contro- 
Terted  qnestionc  of  fkct  adversely  to  tbe  de- 
fendant, so  far  as  such  facts  depend  upon 
the  mete  prepooderaiice  of  tiie  testimony.  In 
the  discussion  of  this  question  it  must  be 
conceded  that  it  was  the  duty  of  the  defend- 
ant company  to  nse  all  reasonable  care  to 
fnmlsb  proper  and  sa£e  looomotiTes  In  the 
operation  of  Its  road,  and  a  qoestlon  Is  rais- 
ed whether  tbe  plaintiff  made  a  prima  fade 
case  by  proof  of  the  explosion,  nnder  tbe  pre- 
vious decisions  of  this  court  We  do  not  re- 
gard tiiat  questifni  important  or  material  In. 
the  decision  of  the  case,  as  plaintiff  did,  we 
think.  Introduce  competent  afflrmatiTe  proof 
tending  to  support  the  allegations  of  the  dec- 
laration. 

We  are  somewhat  embarrassed  in  the  con- 
sideration of  the  evidence  of  the  witnesses 
testifying  In  the  case  from  the  fact  that  upon 
tbe  trial  a  model  of  the  locomotive  engine 
which  exploded  was  used  by  counsel  both  for 
plaintiff  and  defendant  in  attempting  to  dem- 
onstrate the  facts  at  Issne,  and  reliance 
seems  to  tiave  been  placed  upon  the  exam- 
ination and  inspection  of  such  model  by  fb0 
jxjry  and  tbe  explanations  made  by  tbe  wit- 
nesses. Not  having  that  modd  befwe  ns, 
with  the  accompanying  ^lanatlons,  it  Is 
difficult  to  clearly  understand  srane  of  the 
testlmony-in  the  record.  There  is  no  contro- 
versy, however,  as  to  tbe  following  tacts: 

The  plaintiff  was  a  section  band  employed 
by  the  defendant;  and  on  tbe  17th  day  of 
May,  .1900,  while  oigaged  in  the  line  of 
his  duty,  assisted  in  pushing  a  hand  car  from 
the  main  track  upon  a  side  track  on  the  de- 
fendant's right  of  way  near  tbe  village  of 
Du  Bols,  In  Washington  county,  for  the  pur- 
pose of  allowing  a  mall  train  to  pass.  As 
tiie  engine  of  tbe  approaching  train  came 
alongside  the  handcar.  It  exploded,  destroy- 
ing the  engine,  and  throwing  tbe  fragments 
of  the  fire  box,  crown  sheet,  and  other  parts 
in  different  directions,  one  of  which  struck 
tbe  plaintiff  upon  bis  right  knee,  inflicting  a 
serious  injury,  for  which  be  sues.  Tbe  en- 
gine, which  was  numbered  015,  bad  been  in 
the  nse  of  defendant  for  several  years.  It 
was  placed  In  the  roundhouse  of  the  compa- 
ny at  Oentralfa  about  tl)^  6th  of  May  for  re- 
pairs, and  remained  there  until  tbe  12th 
of  that  month,  during  wblcb  time,  according 
to  the  testimony  of  employes  of  the  defend- 
ant, it  was  repaired.  One  of  the  defects  at 
that  time  was  that  a  number  of  the  bolts 
necessary  to  hold  the  fire  box  together  had 
become  cracked  and  broken.  The  dtvlslon 
master  mechanic,  J.  H.  Pollard,  testified  that 
the  engine  was  taken  Into  tbe  roundhouse 
on  tbe  6th  day  of  May,  and  says:  "All  the 
stay  bolts  were  renewed  In  tbe  front  sheet 
of  the  Are  box,  and  three  on  tbe  right  side 
and  four  on  the  left  side  of  the  fire  box." 
A  great  many  of  tbe  bolts  were  not  renewed, 
but  the  testimony  of  the  defendant's  witness- 
es is  to  the  effect  that  by  the  application  of 


usual  and  proper  tests  they  were  found  to  be 
In  a  safe  condition.  From  tbe  time  the 
pne  left  the  roimdtaonse  on  the  I2tb,  prior  to 
the  ocplbslon,  it  was  not  inspected. 

It  Is  vrtil  known  tiiat  locomotive  enginea 
and  boilers,  whva  pxoperly  constructed.  Id 
good  repair,  and  skillfnlly  handled,  do  not 
explode.  It  is  tme  that  the  particular  de- 
fects or  mlsmanagemoit  resulting  In  explo- 
sions cannot  alwa^  be  ascertained;  but  even 
that  Is  not  the  common  experience,  and  when- 
ever an  aeddoit  of  that  kind  occurs  the  ef- 
fective cause  is  usually  discoverable.  As 
before  stated,  witnesses  who  testified  tm  be- 
lialf  of  the  plaintiff  in  tbe  present  case  ex- 
amined tbe  fragments  or  pieces  of  tbe  fire 
box  and  crown  sheet,  and  they  testified  that 
they  found  in  than  bolts  which  indicated,  by 
thdr  appearance,  that  they  bad  been  broken 
some  time  prior  to  the  explosion,  and  also 
tiiat  tb^  found  bolts  which  bad  tiie  appear- 
ance of  what  they  call  "slips"— that  is,  the 
threads  of  the  bolts  bad  pulled  off.  The  fire 
box  consists  of  two  parts,  tbe  inner  box  In 
this  case  being,  several  feet  In  dimensions  ei- 
ther way,  wblcb  was  surrounded  by  an  outer 
covering,  there,  being  a  small  space  between 
the  two  plates.  The  top  of  the  Inner  Iwz  is 
called  the  "crown  sheet,"  and  the  two  snr- 
faces  or  plates  are  bolted  firmly  together  by 
stay  bolts  passing  through  both  plates,  with 
screw  threads  on  either  end  and  projecting 
beyond  the  plates,  on  which  heads  were  riv- 
eted, thus  holding  the  parts  firmly  together 
both  by  the  screws  and  riveted  heeds.  These 
stay  bolts,  of  wMcb  there  were  a  large  num- 
ber, were  placed  about  four  Inches  apart 
Plaintiff's  witnesses  describe  some  of«them 
as  showing  Indications  of  having  been  broken 
prior  to  tbe  explosion,  and  the  evidence 
shows  that  in  all  railroad  locomotives,  as 
they  are  operated,  the  stay  bolts  are  liable 
to  become  broken  or  cracked.  It  was  that 
defect,  as  already  stated,  in  part  at  least 
which  made  It  necessary  to  put  the  engine 
in  question  In  the  roundhouse  on  May  Otb. 
Notwithstanding  the  testimony  of  the  defend- 
ant's witnesses  tended  to  prove  that  tbe  de- 
fects were  all  removed,  and  the  locomotive 
pnt  in  good  repair,  the  fact  remains  tliat 
within  a  short  time  after  it  was  again  pnt 
in  service  it  exploded,  and,  if  the  testimony 
of  the  plalntiCTs  witnesses  Is  to  be  believed, 
several  of  the  bolts  showed  that  they  bad 
been  previously  cracked  or  broken.  Taking 
these  facta  Into  consideration,  we  are  of  the 
opinion  that  It  was  a  question  for  the  Jurj 
to  determine,  under  proper  Instructions, 
whether  or  not  tbe  broken  bolts  and  slips,  as 
testified  to  by  those  witnesses,  caused,  or 
contributed  to  tbe  cause  of,  the  explosion, 
and  whether  or  not  the  defendant's  mechan- 
ics, by  the  exercise  of  i'«asonable  care,  could 
have  discovered  their  true  condition,  and 
whether  or  not  those  making  tbe  repairs  be- 
tween tbe  6tb  and  12th  of  May  used  all  rea- 
sonable care  and  skill  to  discover,  remove; 
and  replace  with  new  bolts  all  tbOM  which 
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may  at  that  time  have  been  defective;  and 
It  was  also  a  qnestlon  of  fact  for  It  to  de- 
termine wbetber  or  not  a  sufficient  number 
of  tbe  bolts  were  broken  before  tbe  explo- 
sion to  reqder  tbe  operation  of  the  engine  nn- 
safe.  Altbougb  a  flre  box  and  boiler  may 
be  supplied  wltb  a  larger  number  of  bolts 
tban  are  really  necessary  to  render  tbe  loco- 
motive  safe,  as  testified  to  by  defendant's 
"wltuesees,  stili,  how  many  twits  mlgbt  be  dis- 
pensed with  without  rendering  It  unsafe 
would  always  be  a  question  of  fact. 

There  was  also  testimony  offered  on  be* 
half  of  the  plaintiff  to  tbe  effect  that  after 
tbe  accident  there  was  a  deposit  of  mud 
found  on  the  top  of  the  crown  sheet  from 
oue-elghth  of  an  Inch  to  two  Inches  In  thick- 
ness, which  bad  become  very  hard  and  dry, 
and  which  one  witness  testified  be  was  un- 
able to  remoTe  with  his  knife.  Tbe  plain- 
tiff's evidence  also  showed  that  some  of  the 
bolts  bad  become  so  heated  that  when  tbe 
explosion  occurred  the  tops  of  them  were 
pulled  through  the  crown  sheet,  Inverting 
the  beada.  This  deposit  of  mud  was  found 
on  ft  part  of  tbe  crown  sheet  left  Inside  the 
boiler  as  well  as  on  that  part  of  It  that  was 
blown  som^  distance  away.  Tbe  flre  box  is 
constructed,  as  above  Indicated,  so  as  to  al- 
low the  water  from  the  boiler  to  Circulate 
freely  between  the  outer  and  inner  plates, 
thna  preventing  the  crown  dieet  from  be- 
coming overheated.  Any  accumulation  of 
mud  or  other  substance  on  tbe  crown  sheet 
which  obstructa  tbe  effect  of  the  water  upon 
It  allows  it  to  become  Intensely  heated,  and 
•o  soft  and  ductile  aa  to  allow  the  stay  bolta 
to  "slip"  the  threads  and  puU  the  heads 
throngh  the  plates.  Inevitably,  when  tiila 
condition  exists,  the  boiler  becomes  unsafe, 
and  liable  to  explode.  All  the  testimony, 
botb  of  the  wltneasea  t<a  plaintiff  and  de- 
fendant^ Is  to  tbe  effect  UuA  wben  tbe  boiler 
of  a  locomotiTe  Is  clean,  and  fOll  of  water, 
the  eiown  sheet  does  not  become  overheated. 
From  tbe  fact  that  tiie  top  of  thia  crown 
■beet  was  incmsted  with  mud,  which  bad 
become  baked  and  bard,  tbe  reasonable  In- 
ference la  that  tbe  engine  bad  not  been  kept 
reasonably  clean,  sujiplled  wltb  water,  and 
free  tnm  mod  and  eediment.  It  Is  true  that 
witnesses  on  behalf  of  tbe  defendant  con- 
tradict, In  tbe  main,  thoae  ot  tbe  plaintUt  as 
to  Uie  appearance  of  ibe  boKs  and  tbe  ocm- 
dltlon  of  tlie  crown  sheet,  but  sncb  testi- 
mony had  no  other  effect  than  to  raise  a 
conflict  In  the  evidence.  In  fact,  a  Sfr. 
Boyce,  an  employ^  (tf  tbe  defendant;  testt- 
fled  Uiat  he  waa  at  Du  Bols  tbe  next  mom- 
Ing  after  tbe  explosion  for  the  pnrpoae  of 
examining  Qie  wreck;  that  he  saw  the  crown 
sheet  lying  west  of  Ibe  bank  {which  was 
evidently  Qie  one  spoken  of  by  witnesses  for 
tbs  plataitlffk,  and  that  be  ftnind  no  Indica- 
tions of  *'any  dangerous  condition  in  the 


metal  of  any  kind.**  He  does,  however,  say: 
"The  piece  of  tbe  side  sheet,  or  almost  the 
whole  of  the  right  side,  that  went  out  i^lth 
the  explosion,  there  were  a  few  bolts  near 
tbe  center  of  the  side  sheet  and  the  balance 
of  the  bolts  were  sticking  on  the  ontslde  of 
tbe  boiler  sheet,  and  a  few  showed  up  aa 
though  they  were  fractured.  There  were  six 
or  eight  bolts  sticking  In  that  sheet  that 
showed  that  they  were  partly  cracked  at 
that  time,  but  it  showed  a  difference  be- 
tween the  old  and  new  bolta  very  plainly. 
I  couldn't  find  any  bolts  entirely  broken  off 
before  the  explosion.  Those  six  or  eight 
bolts  that  were  partly  broken  before  tbe  ex- 
plosion were  on  the  inside  sheet  of  the  flre 
box  that  blew  out  That  would  indicate 
that  they  were  partly  broken  or  partly  crack- 
ed on  tbe  outside  when  they  came  out  with 
the  explosion,  or  they  would  have  torn  out 
like  tbe  rest  had.  and  remained  in  tbe  side 
sheet  That  showed  that  they  had  a  slight 
crack  in  them,  because  the  breaks  are  al- 
ways on  the  out^de  sheet  The  bolts  that 
stuck  to  the  outside  sheet  Indicates  that  they 
were  flrst-class  iMlts.  in  perfect  order.  If 
they  had  been  cracked,  the  crack  would  have 
been  next  to  the  outside  sheet  They  would 
have  followed  tbe  sheet  that  came  out  I 
examined  the  top  of  the  crown  sheet  that 
remained  In  the  engine.  There  waa  no  mod 
there  any  more  than  you  can  find  in  any 
engine  running  any  length  of  time;  simply 
a  little  scale— hard  scale— there.  I  exam- 
ined It  particularly,  as  I  did  all  other  parts.'* 
We  do  not  mean  to  be  understood  as  saying 
that  the  witneas  did  not  tesUfy  that  in  bis 
opinion  the  flre  box,  crown  sheet  and  boiler 
were  in  a  safe  condition,  but  only  that  he 
stated  facts  which,  at  least  in  some  degree, 
corroborate  the  testimony  of  the  witnesaes 
for  the  plaintiff. 

We  think  any  one  carefully  reading  tbe 
testimony  in  this  case,  and  giving  credence 
to  that  of  plalntirrs  wltneasea  as  to  tbe  bro- 
ken bolta,  and  esj^eclally  tbe  crown  sheet 
being  covered  with  mud,  would  rationally 
condnde  that  tlie  explosion  was  caused  by 
those  defects,  and  that  a  careful  and  sklll- 
fttl  operation  of  the  locomotive  would  have 
discovered  and  removed  the  mud  before  It 
bad  accumulated  and  hardened  to  the  ex- 
tent described.  At  least  we  are  not  able  to 
say  that  there  was  no  evidence  btfore  tbe 
jury  tending  to  support  both  counts  of  plaln- 
tiffB  declaration,  and  Oieretate  bold  that  tbe 
trial  court  committed  no  error  In  refuting  to 
Instruct  the  Jury  to  find  for  the  defendant 

Our  examination  of  tbe  varloua  aaaUcn- 
mento  of  error  upon  which  a  reversal  Is  aiA- 
ed  leads  us  to  tbe  condusion  thst  tiiiere  Is 
no  reversible  error  in  this  record.  The  Judg- 
ment of  the  Appellate  Court  wHl  accordingly 
be  affirmed. 

Judgment  affirmed. 
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SSIBHRLIIVa  T.  MILLER  et  al. 
(Snpreme  Court  of  Illinois.    Feb.  17,  1904.) 

FIXTURES— REMOVAL  BY  EQUITABLE  TITLE 
HOLDER— FORFEITURE  OF  CONTRACT— EXB. 
CUTION  LBVY— POSSESSION  OF  PURGHASfiRp- 
CORPORATIONS  —  CONTRACT  —  BZECUTIOM  — 
SIQNATURB— 6KAI«. 

1.  The  owner  of  land  contracted  with  mana- 
factnrers  to  erect  a  buildiue  and  convey  title  to 
them  in  consideration  of  their  maintaining  a  fac- 
tory for  a  certain  [>eriod.  The  building  was  erect- 
ed, and  the  mannfacturera  placed  therein  en- 
Smea,  et&  Tbeae  antUanceB  were  afterwards 
■old  on  sberiETa  sale  nnder  a  judgment  against 
the  manufacturers,  the  purchaser  transferring 
hia  title  to  a  corporation.  The  corporation  en- 
tered the  premises  under  an  agreement  for  pur- 
diase  with  the  then  holder  of  the  legal  title  to  the 
land,  which  had  never  been  conTe;ed  to  the  man- 
ufacturers, as  provided  in  the  original  agree- 
ment. Held,  that  the  fixtures  were,  in  snc^  cor- 
poration's hands,  a  part  of  the  freehold,  aa  much 
ns  if  it  had  actually  placed  the  property  on  and 
attached  it  to  the  freehold  under  tiie  contract 
of  purchase,  and  neither  it  nor  its  mcceBSora  In 
interest  could  remove  them  without  the  consent 
of  the  owners  of  the  legal  title. 

2.  A  corporate  slgnatore  Muplcolns  the  let- 
ters "Mfg.*^  instead  of  the  word  ''Manufactur* 
Ins'*  la  sufficient 

3.  The  seal  of  a  corporation  is  not  essential 
to  the  validity  of  a  contract  to  whidi  it  la  a 
party. 

4.  A  purchaser  at  a  sheriff's  sale  directed 
against  fixtures  as  personal  property,  who  pla- 
ces a  custodian  in  possessloD  of  them  after  hia 
purchase,  cannot  thereby  be  deemed  to  be  In 
possession  of  the  real  estate,  nor  can  he  trans- 
fer such  posseaalon  on  a  aale  of  the  fixtures  to 
another. 

5.  Where  one  take*  po— esslon  of  property 
under  a  contract  bj  wmch,  on  his  compliance 
with  certain  conditions,  the  legal  title  is  to  be' 
transferred  to  him,  and  fulfills  his  contract,  be 
may,  on  default  of  the  other  party,  sue  in  equity 
to  compel  him  to  convey  the  fee-(dmple  title,  or 
he  may  nbandon  the  possession  and  his  equita- 
ble ownership  and  sue  at  law  for  damages,  in 
which  case  be  would  cease  to  be  the  equItaUe 
owner  of  the  property. 

6.  On  the  issue  as  to  whether  fixtures  In  a 
building  in  possession  of  one  occupying  under  a 
contract  of  purchase,  who  defaulted  in  bis  pay- 
ments and  surrendered  possession  to  the  legal 
title  holder,  became  a  part  of  the  realty,  the 
question  aa  to  whether  the  legal  title  holder 
formally  declared  a  forfeiture  was  immaterial. 

7.  Error,  if  any,  In  holding  certain  proposi- 
tions of  law,  cannot  be  reviewed  where  the  reo- 
ord  does  not  ihow  any  exception. 

Appeal  turn  Appellate  Gonr^  Second  Dlt- 
trict 

Replevin  by  Joseph  Miller  and  anothtf 
against  Monroe  Selberllng.  From,  a  Judg- 
ment of  the  Appellate  Conrt  (106  111.  App. 
190)  afflrmlDff  a  judgment  for  plalntUts,  de- 
fendant appeals.  Affirmed. 

In  1889,  Rouse,  Hazard  A  Co.,  a  corpora- 
tion, engaged  In  the  business  of  manufiu»- 
taring  bicTcIee  In  the  dty  of  Peoria.  On 
Ai^ust  3,  1899,  Bw  B.  Haiaid  and  Harry  O. 
Bouse  owned  the  entire  stock  of  the  cor- 
poration. On  that  date  these  men  entered 
into  a  contract  with  Theodore  J.  Miller,  by 
vhldi  Miller  agreed  to  «ect  a  faetovy  build- 
ing upon  10  acres  of  a  tract  of  land,  the  title 
to  which  he  seems  to  have  acquired  in  fee 

T  S.  Bae  Oarporatlons,  vol.  1^  0«nt  Ols.  i  iSOL 


10  days  after  making  this  contract  and  to 
give  to  them,  on  or  before  November  1, 1806, 
a  clear  tiUe  to  the  10  acres.  In  oonalderation 
of  which  Hazard  and  Rouse  agreed  to  oc- 
cupy the  factory  aa  soon  as  completed,  to 
proceed  forthwith  to  manufacture  10,000  or 
more  bicycles  for  the  maricet  of  1890,  and 
to  operate  the  factory  for  a  term  of  5  years 
from  November  1,  1895.  The  object  Miller 
had  in  making  this  agreement  seems  to  have 
been  to  increase  the  value  of  the  sorrouodlng 
property,  to  sell  enough  of  it  to  pay  for  the 
erection  of  the  factory  building  and  the  orig- 
inal cost  of  the  entire  tract,  and  to  have 
some  property  remaining  out  of  which  to 
make  a  profit  on  the  transaction.  It  ap- 
pears  that  Joseph  Miller  and  Frank  Miller, 
appellees,  erected  this  building  in  question 
and  bad  the  same  completed  in  the  fall  of 

1885.  Bouse,  Hazard  &  Co.  furnished  and 
Installed  in  the  building  engines,  pumps,  boil- 
ers, shafting,  heating  apparatus,  water  sys- 
tem and  electric  light  system,  inclodlng  dy- 
namo, and  machinery  and  tools,  at  a  cost  of 
over  $60,000  in  pursuance  of  the  contract 
above  referred  to,  for  the  pnrpose  of  manu- 
facturing bicycles,  and  moved  Into  the  build- 
ing in  January  or  February  of  1896.  The 
evidence  showed  that  It  carried  out  Its  part 
of  the  above  contract  in  every  respect  tar  a 
period  of  fA  years,  when  it  became  bank- 
rupt 

It  appears  that  Tbeodore  J.  Miller  on  Jan- 
uary 2,  1896,  conveyed  the  10  acres  involved 
in  this  litigation,  by  trust  deed,  to  Nicholas 
Ulrich,  in  trust  for  Jos^h  MlUer  &  Sons, 
a  partnership  composed  of  Joseph  MlUer  and 
Frank  Miller,  to  secure  the  payment  of  cer- 
tain notes,  among  them  being  notes  signed 
by  Rouse  and  Hazard  and  Tbeodore  J.  Mil- 
ler. On  June  30,  1898.  Theodore  J.  MUler 
conveyed  the  same  property  to  O.  J.  Bailey, 
subject  to  the  aforesaid  trust  deed,  and  re- 
cites that  It  Includes  the  buildings  and  rail- 
road facllitlefl,  but  does  not  include  the  ma- 
chinery in  said  buildings,  which  belongs  to 
Rouse,  Hazard  &  Co.  On  the  same  day 
Bailey  executed  a  declaration  of  trust  In  r^- 
erence  to  the  property,  stating  that  be  mere- 
ly held  the  legal  title  for  the  purpose  of  ex- 
ecuting deeds,  collecting  mon^  tmm  the 
sales  of  lots  In  said  10  acres  from  pnrchas* 
ers  furnished  \fy  Rouse  and  Haaard.  and 
turning  such  money  over  to  Joseph  Miller  A 
Sons,  to  be  credited  by  them  upon  ttaelr  lih 
debtednees  against  the  property,  until  tbe 
said  indebtedness  is  paid.   On  October  24^ 

1886,  the  sheriff,  under  an  aecution  ^g*'*!^ 
Rouse,  Hazard  &  Co.,  sold  to  WUilam  Jadt, 
acting  for  the  judgment  creditors,  tbe  flxtorc* 
Involved  In  this  suit,  together  with  blcyclei^ 
office  furniture,  machinery,  etc.,  then  located 
in  tbe  building  beretttfore  mentioned,  and  ex- 
ecuted a  bill  of  aale  to  Jack  therefor.  The 
sheritt  took  possession  of  the  property  levied 
upon  at  the  time  of  making  his  levy,  and  re- 
mained in  possession  until  tbe  sale.  Jack 
was  notlfled  at  the  sale^  btfore  Uia  propertT 
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wu  bid  off  to  Um,  Iqr  a  z^nsmtatlve  «t 
■IKWllaes,  that  appelleea  .daimed  tbe  pnqn 
•rtj  in  coatroTera^  as  flxtures  attached  to 
tbtt  tmlldlns.  On  Norember  4,  1698»  appel- 
lees and  NlctaolaA  Cliicb,  trustee^  filed  a  bUl 
in  the  drcnit  court  PBoxJk  ooonty  to  fore- 
doM  the  tnut  deed  of  Januaiy  2,  1866,  In 
which  it  is  aU^ed  that  the  flztnres  here  ln< 
volved  are  part  of  tto  rMlty  and  are  covered 
bj  said  tnut  deed,  sets  up  the  sate  by  the 
■herltt  to  Jack,  allegei  that  Jack  dalms  the 
right  to  romoTe  tiiem  and  asks  for  an  InJtine- 
tlon  against  hln  tor  the  purpose  prevwut- 
Ing  raeh  ranoTal.  On  January  8.  1869,  Wil- 
liam Ja^  tmitec^  sold  to  the  Peoria  Bub* 
her  A  ManaXiaetnrbig  Oompany  tbe  pmpertr 
pnvcbased  by  him  at  the  sberUTs  sale.  Oa 
January  6»  1886,  Theodore  J.  Miller,  Charles 
W.  Constantlne  (who  is  not  shown  to  have 
had  any  title)*  and  Oliver  J.  Bailey,  by  ault 
claim  deed,  conveyed  to  Joseph  AiUler  and 
Frank  Miller  the  said  10  acres,' and  on  the 
same  date  the  two  persons  last  named,  ai^ 
pellees  here,  entered  into  an  agreemoit  wttil 
the  Peoria  Bnbbw  ft  Manufacturing  Htm- 
peny  tor  the  s^e  to  it  of  said  10  acres  and 
the  ddivery  of  a  deed  tberefor  opon  its  mak" 
Ing  certain  payments  tbereon  for  the  period 
of  two  years.  By  stlpulaticm  In  Uie  record 
it  Is  agreed  that  Hiis  company  did  not  make 
the  payments  as  required.  On  January  ]M| 
1896,  the  f<«eclosure  suit  above  referred  to 
was  dtomissed  by  the  complainant.  On  April 
27.  1866,  the  Peoria  Bubber  ft  Blannfacturing 
Omnpany  sold  to  A.  Q.  SelberUng  the  pn^ 
wty  bought  hj  It  from  Jack,  which  sole 
was  evldraced  by  a  bUl  of  sale,  and  on  Oc- 
tober 27,  1801,  A.  G.  SelberUng  sold  to  Mon- 
roe Seiberilng,  the  appellant;  the  same  pm^ 
•rty,  and  a  blH  of  sate  was  given  therefor. 

By  a  stratum  of  leooEd  between  the  par* 
tiM  .to  this  flult,  dated  November  7,  1601. 
It  was  agreed  that  MouEoe  Seiberilng  sor- 
rendered  the  possession  of  the  premises  in 
Question  without  invjudice  to  the  rights  ia 
the  parties  to  try  the  gnestlon  of  title  as  to 
the  fixtures  mentioned  in  titte  declaration,  and 
by  anotiwr  stipulation,  made  on  the  same 
day,  the  proputy  is  to  be  treated  as  ssversd 
from  the  real  estate  by  app^nt. 

On  November  7, 1801.  appellees  commenced 
a  salt  in  rciplevin  in  the  circuit  court  of  Peo- 
ria  county  against  appellant  for  certain  boU- 
MB,  engine,  smokestack,  condenaera,  beaters, 
btriler  teed,  pomps,  dymmio,  wiring  beating 
system,  sbafUng,  belting  and  pnlleys,  Are 
hydrant^  fire  ectlngnlsbers,  and  water  pipe, 
being  a  part  of  the  priipu^  covered  by  the 
various  bills  of  sale.  The  declaration  alleges 
tbat  defendant  took  and  unjustly  detains  said^ 
goods.  Pleas  of  non  cepit,  non  detinet,  xnnqK 
«ty  In  defendant,  proper^  in  A.  G.  Seiber- 
Ung,  property  In  the  Peoria  Bubber  ft  Man- 
ufacturing Company,  and  property.  In  the 
Consolidated  Motor  Tehlde  Works,  were  filed, 
and  replicatloiw  filed  by  plaintUb  to  fliese 
plea's.  0910  cMe  was  tried  before  the  court 
wiiboiit  a  Jury,  and  judgment  of  guilty  roft- 
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dered  against  the  deliHidant  A.  motion  for 
a  new  trial  was  made  and  overruled,  an  ap- 
peal taken  to  the  Appellate  Gourt  tot  the 
Second  IMstrict  and  the  Judgmoat  of  the 
circuit  court  there  affirmed,  and  a  further 
appeal  taken  to  thU  court. 

The  evklMice  Is  conflicting  as  to  whether 
the  fixtures  in  question  can  be  removed  with- 
out material  injury  to  the  buildings.  Only 
two  witnesses  tsatlfled  In  reference  thereto— 
one  for  the  plalutUCs  and  one  tm  the  defend- 
ant -^aintiflb'  witness  gave  a  detailed  d»> 
scrfptlon  oracoiiing  the  manner  in  which  the 
different  fixtures  were  fastened  to  the  floors 
and  walls  of  tho  buildings,  and  stated  that 
they  ooQld  not  be  removed  without  tearing 
down  the  walla  and  materially  injuring  the 
buildings.  Appellant's  witness,  without  de- 
tailing the  manner  of  fastaiing,  stated  that 
in  his  opinion  all  the  articles  coidd  be  re- 
moved without  Injuxittg  the  buUdlngs.  They 
have  nevw  been  actually  severed  tnm  the 
f  reehoU  since  they  were  attached  by  Boussk 
Hazard  ft  Co. 

Numerous  propositions  oF  law  wm  offoed 
by  both  parties.  The  court  held  those  offered 
by  appellees,  and  refused  those  offered  1^ 
aroellant.  The  emos  relied  on  fbr  a  r» 
versal  here  axe  the  holding  and  refuslpg  oi 
these  pn^sltlonB  by  tbe  court  and  the  ad- 
mlsston  of  Improper  evidence. 

For  the  purposes  of  tbla  suit;  In  accordance 
with  the  Btlpidation  of  the  parties,  the  prop- 
txty  in  controversy  Is  regarded  as  having 
been  severed  from  the  land  by  appellant 

Jack,  Irwin.  Jack  ft  Danfortfa  (Stevems 
Horton  A  Abbott,  of  counsel),  for  app^ant 
Wlnslow  Bvans,  for  appellees. 

BGOTT,  J.  (after  stating  the  facta).  It  is 
unnecessary  to  determine  whether  Bouse^ 
Hasard  ft  Ca  or  William  Jack  had  the  right 
to  sever  from  the  freehold  tbe  property  In- 
volved In  this  suit  In  January,  1886,  the 
Peoria  Manufacturing  Company  succeeded  to 
such  rights  as  Jack  had,  and  entered  Into  a 
contract  wlfb  tbe  appellees  for  tlie  purchase 
of  tbe  real  estate  on  which  tbe  property  in- 
volved was  located,  and  thereafter  continued 
in  possession  M  such  real  estate  under  that 
contract  until  It  made  default  In  poymrat  of 
Installments  of  the  purchase  price.  It  was 
a  vendee  In  possession  and  the  equitable 
owner  of  tbe  real  estate.  Tbe  property  In 
question  was  at  the  same  time  on  this  real 
estate^  and  attached  to  the  freehold  in  the 
most  substantial  manner.  Much  of.  it  could 
not  be  removed  except  by  destroying  masonry 
and  cutting  through  brick  walls.  The  fiction, 
based  upon  an  Implied  condition  In  the  con- 
tract between  Bouse,  Hasard  ft  Ca  and  The- 
odore J.  Miller,  whwetv  It  is  claimed  this 
property  had  continoed  to  be  personal  prop- 
erty up  to  that  time,  if  It  ever  had  any  legal 
ezLsteoce,  was  then  at  an  end.  After  the 
execivtlon  of  tbe  contract  between  the  Peoria 
Manufacturing  Company  and  appellees.  It  Is 
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not  charged  tbat  appenees,  who  were  the 
Tendon,  woe  guilty  of  any  default  In  tin 
performance  of  that  contract  The  situation 
Is  no  more  favorable  to  appellant  than  U  the 
Peoria  Manufacturing  Company  had  actually 
placed  this  property  upon  and  attached  It  to 
the  freehold  under  Its  contract  of  purchase. 

The  authorities  dted  by  appellant  In  refer- 
ence to  the  right  of  a  Tendee  to  remove  Im- 
prorements  of  tints  character  placed  by  hlro 
Dpon  the  real  estate,  where  the  rendor  falls 
to  perform  his  contract  by  conTeylng  the 
title,  are  not  In  point  so  tar  as  this  transac- 
tion Is  concerned,  for  the  reason  that  ap- 
pellees did  not  &11  or  refuse  to  perform  their 
contract 

''Articles  annexed  or  atmctures  erected  by 
a  Tondee  of  land  who  la  In  posaesslon  by 
virtue  of  his  contract  of  purchase,  hut  who 
has  not  yet  obtained  title  to  the  premises, 
oannot  be  removed  by  blm  without  the  con- 
sent of  the  vendor,  the  presumption  being, 
from  his  Interest  under  Ms  contract  and  ex- 
pectation of  acquiring  absolute  title,  that  be 
Intended  the  articles  or  structures  to  be  part 
of  the  land."  IS  Am.  ft  Eng.  Ency.  of  Law 
(2d  Ed.)  p.  672;  Dooley  v.  Grist.  26  III.  661; 
Smith  T.  Moore,  26  III.  892;  Ogden  v.  Stock, 
84  IIL  S22,  86  Am.  Dec.  382;  Salter  t.  Sam- 
ple. 71  III.  430. 

The  objections  urged  to  this  view  are^  first, 
that  the  alleged  contract  between  appellees 
and  the  Peoria  Manufacturing  Company  was 
lmpro[>erly  admitted  In  evidence  because  it 
does  not  purport  to  be  signed  by  that  com- 
pany. The  basis  of  this  objection  Is  that  In 
the  signature  the  letters  "Mfg."  appear  In- 
stead of  the  word  "Manufacturing."  This 
objection  Is  too  technical.  The  letters  are 
an  abbreviation  of  the  wwd,  and  are  no  more 
subject  to  criticism  tlian  the  use  of  the  ab- 
breviation *'Co.*'  for  the  word  "Company." 
A  further  objection  to  the  admission  of  the 
contract  was  that  it  Is  not  under  the  seal  of 
the  corporation.  This  objection  is  held  not 
well  taken  In  the  opinion  of  this  court  In 
B.  8.  Green  Co.  v.  Blodgett  169  Dl.  169.  42 
N.  B.  176,  SO  Am.  8t  Bep.  146. 

It  Is  fbea  said  that  at  the  time  this  con- 
tract was  made  the  Peoria  Manufacturing 
Oompany  was  in  possession  of  the  real  estate, 
and  that  appellees  never  bad  possession  and 
never  had  title,  and  could  not  give  posses- 
sion nor  comply  with  their  contract  of  sale; 
consequently  the  contract  waa  without  con- 
sideration, and  Told.  The  answer  to  this  Is 
twofold:  The  company  was  not,  In  any  legal 
jenae  of  the  term,  in  possession  of  the  real 
estate.  The  possession  of  Bouse,  Hazard  ft 
Co.  was  never  transferred  by  It  to  any  one, 
nor  did  Jack  transfer  any  possession  of  the 
real  estate  to  the  Peoria  Manufacturing  Com- 
pany. It  Is  true,  he  says  be  had  a  custodian 
In  possession  of  the  property  he  purchased; 
but  bis  i>o98es8ion  was  In  no  vrise  dlfTerent 
from  that  of  one  who  has  personal  property 
stored  on  the  real  estate  and  In  the  building 
«f  another.  His  possession  waa  no  more  than 


ttiat  of  ttw  Mhertttf  who  leried  on  the  pn^ 
erty  on  the  theory  that  It  was  personal  pn^- 
erty.  He  could  not  be  held  to  be  in  posses- 
sion of  the  real  estate  by  Tlrtue  of  ancb  a 
levy.  One  of  the  managers  of  the  manufais 
turing  company  testified  that  it  was  In  pos- 
session of  the  real  estate  for  about  two  years 
under  tbe  contract  of  purchase,  which  ataows 
that  they  were  in  possession  by  rlrtue  of 
that  contract  Tbe  contract  itaeU  i^rovldes 
that  if  the  company  fails  to  make  any  two 
of  the  payments  mentioned  within  two  years 
from  February  16,  1899,  aiq^elleea  shall  have 
a  right  to  teke  possession  of  the  premises- 

It  Is  urged  that  when  Bouse,  Haxnrd  ft  Oo. 
took  possession  of  the  real  property  under  Ita 
contract  It  became  the  equitable  owner  there- 
of, and  that  it,  or  Its  trustee  In  bankruptcy, 
80  continues  to  the  prraent  time,  and  that 
consequently  the  manufacturing  company  had 
a  right  to  act  on  the  theory  that  appellees 
were  not  the  owners  of  the  real  estate,  could 
not  convey  tbe  title  thereto,  and  that  it  there- 
fore was  under  no  obligation  to  perfmm  Its 
contract  and  had  a  right  to  remove  the  pn^ 
erty  involved  In  this  suit  Bouse.  Hazard  ft 
Co.  had  a  right  to  bring  a  suit  In  equity  to 
compel  Theodore  J.  Miller  to  convey  to  it  the 
fee-simple  title  to  tills  propw^.  It  also  had 
a  right  to  abandon  the  possession  and  eq- 
uitable ownership,  and  rely  upon  a  salt  at 
law  for  damages  on  tbe  contract  wttb  Theo- 
dore J.  Miller,  the  performance  of  which  bj 
him  was  guarantied  by  one  Oonstantlne  and 
by  Selberllng,  the  appe?llant  herein,  neither 
of  whom  la  shown  to  be  Insolvent  Under 
such  drcnmstences,  Bouae.  Haxard  ft  Co. 
would  cease  to  be  the  equitable  owner  of  tbe 
real  estates  It  la  apparent  that  It  did  aban- 
don the  possnsion.  and  under  the  evldenee 
in  this  case  we  cannot  hold  that  It  contlnned 
to  be  the  eqnlteble  owner  of  the  real  estate. 
Tbe  record  falls  to  show  that  appelleea  cooM 
not  couT^  a  good  title  to  tbe  nuuratectnrlog 
company. 

It  is  said  that  no  forfeiture  of  tUM  con- 
tract with  tbe  manufacturing  company  was 
declared.  That  was  wholly  unneoeasary. 
Tbe  question  is  whethw  this  property  be- 
came a  part  of  the  freehold.  It  Is  adpnlated 
that  tbe  manufacturing  company  defaulted  tai 
Its  payments.  The  possession  of  the  realty 
was  surrendered  to  appellees.  Whethiv  they 
formally  declared  a  forfeiture  is  ImmatmlaL 

Upon  the  undisputed  facte  of  this  case 
these  fixtures  are  part  of  tlie  real  estate. 

Six  pnqiosltions  of  law  were  h^  at  tbe 
request  of  appellees.*  The  record  does  not 
show  any  exception  to  this  action  of  Che 
court  and  we  are  therefore  precluded  tnm 
reviewing  It 

The  propositions  submitted  by  appelant 
are  fourteen  in  number,  and  occupy  aevoi 
pages  of  the  abstract  They  were  all  le- 
fased.  We  have  carefully  examined  each. 
Their  number  and  length  forbid  a  detailed 
dlscus^n  of  Ihem  In  this  opinion,  it  fol- 
lows  from  tbe  views  which  we  have  above 
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«zpKued  that  tbe  ffn^  second,  third,  fonrtli, 
flftta,  sixth,  ninth,  tenth,  eleventh,  ana 
twelfth  of  these  propositions,  U  they  be  oth- 
erwise correct,  are  neither  of  them  control- 
ling  In  this  case,  and  tbeir  refusal  was  there- 
fore not  error.  Tbe  eleventh  Is  also  objec- 
tionable for  the  reason  It  presents  a  mixed 
question  of  law  and  fact  We  regard  tbe 
seTenth,  eighth,  thirteenth,  and  fourteenth 
as  Incorrect  statements  of  the  law. 

Tbe  judgment  of  tbe  Appellate  Court  wUl 
be  afllrmed.  Judgment  aflirmed. 


WR  lU.  SBT) 

OHIOAiQO  UNION  TRAOnON  Oa  T.  OXTT 
OF  OHIOAGO. 
(Supreme  Court  of  XlUnoli,    Feb.  17,  1904.) 

UUNICIPAL  CORPORATIONS— STREBT  IHFROVB- 
HBNTS— BINBFITS— BVIDEU40B— 
PRIMA  FACm  CASE. 

1.  In  an  action  to  recover  on  a  special  assess- 
ment for  a  street  improvement  levied  «  citr 
lots  used  hr  defendant  under  a  lease  for  0&9 
rears,  for  street  railway  pnrpoaes,  evidence  that 
for  the  uses  to  which  the  company  pat  the 
property  the  pavement  would  be  of  no  benefit  to 
the  same,  and  that  defendant  had  no  Intention 
to  change  the  use  of  the  property,  was  inad- 
missible, as  the  liability  for  benefits  depended 
not  on  the  use,  bat  on  the  extent  the  market 
value  of  the  property  was  eulianced  by  the  int> 
prov«nent. 

2.  In  an  action  to  recover  on  a  spedal  assess- 
ment for  street  Improvements,  tbe  assessment 
roll  and  evidence  of  a  witness  that  the  property 
was  benefited  to  the  full  extent  at  the  assess- 

'  ment,  taking  into  conrideration  tile  uses  to 
which  it  was  pot,  were  soffldent  to  aataUlsh  a 
prima  fade  case. 

Appeal  firom  Cook  OomilT'  Court;  It.  O. 
Rath,  Judge. 

Actioa  by  flie  city  of  Oileago  against  the 
Chicago  Union  Traction  Company  to  recov- 
er special  aaaesnnenta  toe  a  street  Improve* 
ment  From  a  Judgment  In  fsTor  ct  jM^ln- 
tlfl,  defendant  appeals.  Affirmed. 

Wllllston  Fish  and  Louis  Bolsot  (John  A. 
Kose,  of  counsel),  for  appellant  Robert  Red- 
field  and  Charles  M.  Walker,  Corp.  Counsel 
(Edgar  Bronson  T(^an,  of  counsel),  for  ap- 
peilee. 

RICESy  J.  This  Is  an  appeal  from  the 
county  court  of  Cook  county  confirming  a 
special  assessment  for  curbing,  guttering, 
grading,  and  paving  Xortb  Park  avenue  from 
the  north  curb  line  of  Sigel  street  to  the 
south  curb  line  of  Menominee  street  The 
estimated  cost  of  the  proposed  improvement 
is  $3,300.  Sublots  1,  2,  and  3,  in  subdivi- 
sion of  lots  33,  3S.  and  27,  and  that  part 
north  of  Eugenie  street  of  lot  34,  in  North's 
Addition,  and  the  east  125  feet  of  sublet  4 
and  the  west  267  feet  of  sublot  4,  both  In 
lot  38,  In  North's  snbdlTlslon,  were  specially 
assessed  to  appellant  All  this  property  Is 
located  In  a  single  block  lying  east  of  and 
abutting  on  North  Park  avenue,  and  between 
Tell  court  on  the  north  and  Eugenie  street 
on  the  south.  Through  this  block,  north  and 
■ontli,  runs  a  small  street  called  Hammond 


street,  beginning  in  Eugenie  street  and  te^ 
minating  at  Tell  court  Lots  1,  2,  and  S  and 
the  east  125  feet  of  sublot  4  He  east  of  Ham- 
mond street  and  abut  on  North  Park  avenue, 
and  are  used  by  appellant  as  a  yard  for  the 
storage  of  paving  blocks,  gravel,  and  other 
track  material  exc^t  rails,  and  are  called 
"East  Yard  on  Hammond  Street'*  The  west 
267  feet  of  sublot  4  lies  west  of  Hammond 
street  and  is  used  for  like  purposes  of  stor- 
age, and  Is  called  "West  Yard  on  Hammond 
Street."  There  are  no  street  railroad  tracks 
on  either  of  these  yards  or  leading  to  them, 
and  they  are  not  used  for  railroad  purposes, 
accept  in  that  tbey  are  used  for  the  stc^age 
of  material  wltb  which  the  railroad  company 
pares  its  tracks.  Lot  1  la  assessed  at  fl57.- 
16  and  lots  2  and  S  at  $125.06  each,  and  sob- 
lot  4  was  assessed  at  $261.85. 

Nnmeroua  objections  were  filed  by  appel- 
lant but  the  single  objection  (No.  22)  that 
"the  said  assessment  upon  the  property  of 
said  objector  exceeds  the  benefits  which  will 
accrue  to  said  i>roperty  from  the  proposed 
Im^nrovement"  Is  insisted  upon.  The  trial 
was  by  the  court  a  Jury  being  waived. 

It  is  stipulated  between  the  parties  that 
the  fee  to  this  property  belongs  to  the  North 
Chicago  aty  Railway  Company,  and  was 
in  1866  leased  for  999  years  to  the  North 
Chicago  Street  Railroad  Company,  and  by 
the  latter  company.  In  1890,  leased  to  the 
appellant  tor  tbo  unexpired  period  of  the 
North  Chicago  Street  Railroad  Company's 
lease.  All  the  above  companies  are  corpora- 
tions organised  under  the  laws  of  this  state. 

Appellee  made  the  formal  proofs,  includr 
lug  the  offer  of  tbe  assessment  roll,  and 
rested.  Appellant  placed  upon  ^e  stand 
one  Charles  Caul,  who  testified  that  for  the 
last  15  years  there  has  been,  and  Is  now,  a 
tight-board  fence  between  North  Park  avenue 
and  the  property  in  question,  without  any 
gate  or  entrance  from  Park  avenue  to  such 
property,  and  that  all  tbe  materials  stored 
upon  the  property  came  In  tiirongb  Ham- 
mond street,  and  further  testified  that  for 
the  uses  to  which  the  company  put  tbe  pn^h 
erty  tbe  pavement  on  Park  avenue  would 
be  of  no  benefit  to  tbe  same,  and- It  was 
agreed  that  one  J.  J.  Murphy,  a  witness  for 
objector,  would  testify  to  the  same  effect 
Appellant  also  offered  to  prove  that  there  is 
no  intention  on  the  part  of  tbe  company  to 
alter  the  use  of  the  property  above  objected 
for  from  Its  present  lue.  This  evidence  was 
excluded  by  the  court  and  objection  made 
and  exception  taken.  H.  Goldstein,  a  wit- 
ness on  behalf  of  tbe  appellee,  testified  tliat 
the  property  would  be  benefited  to  the  full 
extent  of  the  assessment  taking  into  consid- 
eration the  uses  to  which  it  was  put 

This  was  all  the  evidence,  and  appellant 
then  offered  nine  [iroposltiona  of  law,  which 
it  requested  the  court  to  hold.  The  court 
held  the  eighth  and  refused  all  tbe  others. 
The  eighth  holding  was  to  the  effect  that  the 
burden  of  protrf  rested  uipon  apprise  to  show 
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Out  the  property  objected  for  would  be  ben- 

ted  to  the  extent  of  tbe  aflaessmrat;  and 
that  as  to  any  lot  concerniDg  wblcb  the  ob* 
Rector  had  offered  competent  and  material 
erldence  that  It  would  not  be  benedted  to 
the  amount  assessed  against  it  on  the  awess- 
ment  rc^l, '  the  assessment  roll  itself  could 
not  be  consld^ed  as  tbe  teatlmony  of  any 
witness  on  the  question  of  beneQts.  Tbe 
eight  refused  holdings,  as  offered  by  the  ap- 
pellant, were  all  upon  the  theory  tiiat  the 
proper^  In  question  Is  street  railroad  prop- 
erty, and  la  held  by  said  company  for  street 
railroad  uses  and  purposes  only,  and  that  said 
company  cannot  lawfully  apply  said  pn^ier- 
ty  to  any  other  usee  or  purposes  than  such 
as  are  necessary  or  proper  for  the  operation 
and  maintenance  of  Its  street  railways^  and 
'  that  the  only  basis  upon  which  benefits  catf 
be  assessed  to  it  upon  said  property  Is  that 
of  the  uses  to  which  appellant  puts  tbe  came. 

The  briefs  and  arguments  In  this  case  in 
all  essential  features  are  the  same  as  were 
those  in  the  case  of  Chicago  Union  Traction 
Ob.  T.  City  of  Chicago,  204  111.  388,  68  N.  E. 
S19,  each  taking  the  same  position  as  to  the 
basis  fOr  the  assessment,  and  each  relying 
upon  the  same  authority  in  support  <a  tbe 
contention.  Tbe  holdings,  too,  offered  in  the 
latter  case,  were  practically  tbe  same  as 
those  here  offered;  so  that  tbe  main  question 
here  presented  has  already  received  the  foil 
consideration  of  this  court,  and  has  been 
decided  adversely  to  tbe  contention  of  ap- 
pellant, and,  as  upon  tiiat  phase  of  the  case 
tbe  case  last  dted  la  ejchaustive  and  con- 
trolling, we  deem  it  unnecessary  to  further 
diseoss  and  consider  tbe  main  questimi  here 
presented,  but  are  satlBfled  to  adhere  to  the 
Tlews  expressed  in  the  former  case. 

The  evidMice  offered  by  aniMllant  as  to  the 
extent  of  benefits  was  upon-  an  erroneous 
theory  of  the  rule  governing  such  benefits, 
and  did  not  as  we  think,  Dvercome,  or  even 
tend  to  contradict,  the  prima  fade  case  made 
by  the  assessment  roll,  which,  together  with 
the  oral  testimony  offered  on  behalf  of  appel- 
lee, we  r^ard  as  emply  snfflcient  to  show 
that  the  property  was  benefited  to  the  extent 
of  thO'  assessment.  Nor  was  there  error  in 
refusing  to  permit  appellant  to  show  that  it 
was  its  intention  to  cmtinue  tbe  same  use 
of  the  property  In  question  as  that  to  which 
it  had  theretofore  be«i  put  by  it.  That  tes- 
timony was  both  Incompetent  and  IrreleTaut, 
and  could  not  in  any  manner  affect  tbe  ease. 

There  was  no  error  In  the  action  of  the 
county  court  Of  Oook  county,  and  its  Judg- 
meat  Is  affirmed.  Judgment  aflhmed. 


<ao7  III.  .ni) 

BIOGERSTAFP  et  al.  T.  VAN  PELT  et  al. 

(Supreme  Court  of  Illlnofs.    Feb.  17,  1904.) 

ffIU.S— CONSTRUCTION— DEVISE     OP  REVER- 
flI(MI— VALIDITY— CREATION  OF  SB- 
TATB  IN  R^AIMOBR. 

1.  A  testator  havluc  agreed  with  his  wife 
to  give  her  a  life  estate  In  the  homestead,  with 


certain  personal  property  and  a  life  annuity,  b 
lieu  of  all  her  claims  against  his  estate,  be 
thereupoD  executed  his  wiU,  referring  to  the 
agreement,  sad  providing  that  tbe  annuity 
should  be  a  charge  oo  the  remainhig  real  estate 
after  payment  Of  his  debts,  and  that  all  the  rest, 
residnek  and  "remainder"  of  his  eatate  should 
go  to  his  five  children.  By  a  snbaequent  claoae 
he  declared  that  his  three  daughters  should  not 
take  "their  share  of  the  real  eatate  In  fee,"  bat 
as  to  them  his  beqnest  was  for  life,  remainder 
to  their  children.  Held,  that  tbe  word  "remain- 
der" as  first  osed  therein  bcladed  his  reversioo 
in  the  boipestead,  which  could  pass  by  derise, 
and  it  vaa  therefore  Included  in  the  sobse* 
qaent  claose,  which  obviated  an  objection  that 
toe  prior  provision  was  void  as  Aispoming  of  the 
estate  as  the  law  would  have  done,  and  the 
grandchildren  were  eoUUed  to  the  homestead  as 
against  posona  elalming  bgr  mesne  eonv^ance 
from  their  mothers. 

Appeal  from  Circuit  Court;  Knox  Cotrntr; 
Geo.  W.  Thompson,  Judge. 

Suit  by  C.  B.  Blggerstaff  and  others  against 
Anna  H.  Van  Pelt  and  others.  From  a  de- 
cree In  favor  of  complainants,  defendants 
appeal.  Affirmed. 

P.  H.  Sanford,  for  appellants.  WUUam% 

Lawrence  &  Welsh,  for  appeHeesL 

BICES,  J.  Appellees  filed  tbelr  bill  for 
partition  In  the  Knox  circuit  court,  making 
appellants  and  others  parties  defendant,  for 
tbe  partition  of  certain  blocks  and  parts  of 
blocks  In  the  village  of  Wataga,  In  said  Knox 
county.  The  property  described  in  tbe  bill, 
designated  as  tbe  "Holyoke  property,"  was 
tbe  homestead  of  one  Booker  Pickerel,  who 
was  tbe  grandfather  of  appellees.  Booker 
Pickerel's  wife  was  AineUa,  and  on  tbe  30th 
day  of  June,  18S^  he  and  his  wife  entered 
into  an  agreement  under  seal  and  acknowl- 
edged, by  which  a  life  eatate  to  her  In  tbe 
real  estate  In  question,  together  with  certain 
personal  property  and  a  certain  annuity,  was, 
and  was  to  be,  accepted  by  Amelia  Pickerel 
in  full  of  her  dower,  homestead,  wldow*s 
award,  and  all  claims  of  every  character 
against  the  estate  of  Booker  Pickeret  Book- 
er Pickerel  had  a  large  estate,  consisting 
principally  of  land,  and  had  five  children- 
two  sons  and  three  daughters.  On  tbe  same 
day  that  tbe  contract  was  executed  between 
himself  and  wife  he  made  his  will,  which, 
after  his  death,  was  duly  probated,  and  abont 
which  there  Is  no  controversy.  The  second, 
third,  and  fifth  clauses  of  his  will  comprise 
all  the  parts  of  the  will  that  In  any  manner 
make  any  disposition  of  bis  property.  The 
first  clause  merely  directs  the  payment  of 
his  debts,  and  tbe  foarth  appoints  the  ezeco* 
tor.  The  will  contains  but  five  claasea.  Tbe 
clauses  referred  to  are  as  follows: 

"Second— Having  agreed  with  my  beloved 
wife,  Amelia  Pickerel,  as  to  the  portion  of 
my  estate  which  she  shall  take,  I  do  hereby 
direct  my  executor  hereinafter  named,  to 
pay  her  the  sum  of  5600  per  yea^,  to  be 
paid  her  in  equal  installments,  balf-annually, 
as  provided  In  a  certain  contract  made  with 
her  on  June  30,  1884;  which  sum  of  |fiO0 
per  annum  I  hereby  direct  aball  be  a  ciiarie 
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and  Uen  upon  all  estate  remaining  after 
payment  of  debta,  so  long  as  she  shall  live; 
-which  proTlsion  and  other  provisions  made  in 
■aid  contract,  and  which  I  wish  my  executor 
to  tally  carry  out,  shall  be  taken  and  has 
been  accepted  by  het  In  full  of  and  aa  a 
aubstttute  for  her  dower  and  distributive 
■hare  In  my  estate. 

"Tbird— AH  the  rest,  residue  and  remain- 
der of  my  estate,  both  real  and  personal,  I 
give,  devise  and  bequeath  to  my  children, 
John  U.  Plckerd,  Richard  H.  Pickerel,  Mary 
Freet,  Sasan  Lawrence  and  Dana  Wright, 
■hare  and  share  alike." 

*'Fittb— It  is  my  will  that  my  three  daugh- 
ters above  named  shall  not  take'  their  share 
of  the  real  estate  In  fee,  but  as  to.  them 
my  bequest  Is  to  them  of  such  undivided 
share  of  such  remainder  for  life  only,  te- 
mainder  to  their  lawful  children." 

Tbe  testator  died  August  1, 1884.  and  Ame- 
lia, his  wife,  survived  him,  and  took  tbe 
real  estate  In  controversy  for  her  life,  under 
the  contract  herein  above  mentioned.  Ame- 
lia Pickerel  died  April  12.  1889.  Prior  to  ber 
death  the  two  sons  and  the  three  daughters 
of  the  testator  all  Joined  In  a  conveyance  con- 
veying, by  quit-claim  deed,  to  the  said  Ame* 
Ua  Pickerel  all  tbelr  Interest  In  the  said 
H<dyoke  property,  the  property  In  controver- 
igr,  end  appellants,  bx  mesne  conveyances 
from  Amelia  Pickerel,  claim  as  purchasers 
and  own»B  tn  fee  of  said  Holyoke  property. 
Mary  Freet;  one  of  the  danghters,  died  No- 
vember 28,  1808,  leaving  appellee  Anna  B. 
Tan  Pelt  ber  only  child  and  heir  at  law. 
Appellees  Maud  Steel  and  Ray  Wright  are 
adult  children  <rf  Mandane  Wright,  one  of 
testati»*e  daughters,  and  appellees  Daisy 
Lavrrenee  and  Madge  Lawrence  are  the  adult 
chlldreD  of  Susan  Lawrence,  tlie  third  of  tes- 
tator's daughters. 

Under  a  bill  alleging  tbe  above  facts  appd- 
lees  claim  the  right  to  partition  the  Ho^ke 
piop^ty  as  owners  of  three-fifths  of  the  In- 
terest of  their  grandfather,  Booker  Pickerel, 
therein,  by  ^rtue  of  tbe  provisions  of  his 
vill. 

Appellants  aunraed  tbe  bill,  admitting  the 
facts  aa  alleged  therein,  bat  denying  that  by 
the  will  appelleee  took  any  Interest  In  said 
real  estatsi  General  replication  vras  filed  to 
tibe.  answer,  and  the  cause  referred  to  the 
master.  The  testimony  of  but  one  vrltness 
vas  takcoi— George  A.  Lawrence  a  lawyer  of 
Galesbnrg— who  testifled  that  be  prepared 
the  contract  between  Booker  Pickerel  and 
bis  vrlfe,  Amelia,  and  tb»  will  of  Booker 
Plckerd.  on  iTnne  30,  1884.  The  contract 
iras  prqwred,  executed,  and  delivered  be- 
ftne  the  will.  Tbiib  together  vrlth  the  doe> 
nmentary  evidence,  vras  all  -Qie  evidence 
beard  by  the  mastw.  vrbo  found  and  re- 
ported: *?t  Is  evident  that  tbe  fifth  clause 
was  tossrted  as  a  modification  of  the  third 
clause.  .By  the  third  clause^  standing  alone^ 
the  five  children  would  take  this  Wataga  prop- 
erty subject  to  the  life  estate  of  Mrs.  Pick- 


erel therein.  They  did  not  take  the  proper^ 
ty  in  fee.  By  tbe  third  clause,  not  modified, 
tbe  five  children  would  have  taken  the  bal- 
ance of  his  real  estate  alike  in  fee;  but  by 
the  fifth  clause  he  says,  'It  is  my  will  that 
my  daughters  above  named  shall  not  take 
their  share  of  the  real  estate  In  fee'— that  is. 
In  so  tar  as  my  daughters  would  take  real  es- 
tate lu  fee  under  the  third  clause,  I  direct 
that  they  shall  take  only  a  life  estate  In  such 
real  estate,  remainder  to  their  lawful  chil- 
dren. Tbe  legal  definition  of  a  fee  Is:  'The 
largest  possible  estate  which  a  man  can  have, 
being  an  absolute  estate.  It  Is  where  lands  are 
given  to  a  man  and  his  heirs  absolutely,  with- 
out any  end  or  limitation  put  to  the  estate.* 
By  the  third  clause  Pickerel  gave  these  prem- 
ises to  the  five  children  subject  to  the  lite 
estate  of  the  widow.  Did  he  give  it  to  them 
In  fee?  We  think  not  He  did  not  have  It 
to  give,  as  he  bad  already  given  a  life  estate, 
and  could  only  give  them  the  premises  sub- 
ject to  the  life  estate,  as  he  had  only  that 
to  give— a  reversionary  interest  In  the  prem- 
ises. Complainants  claim  only  as  remalnda<- 
men.  By  the  will  no  remainder  was  created 
as  to  these  premises.  A  remainder  Is  de- 
fined to  be  the  remnant  of  an  estate  In  land 
depending  upon  a  particular  prior  estate  cre- 
ated at  the  same  time  and  by  the  same  In- 
strummt,  and  limited  to  arise  immediately 
on  terminatloa  of  that  estate  and  not  In- 
dependent of  It'  In  construing  this  wUI  we 
think  the  legal  Import  and  meaning  of  the 
words  *fetf  and  ^remainder*  should  be  given 
to  them.  The  remainder,  and  the  particu- 
lar estates  upon  which  It  d^wnds,  must  to- 
gether constitute  the  entire  estate^that  Is, 
be  equivalent  to  a  fee  sintple  estate  In  tbe 
premises.  As  to  these  premises  this  could 
not  be  under  this  will,  aa  the  testator  had 
by  another  Instrument  and  at  a  different  time 
created  a  life  estate  In  the  premises  to  his 
wife.- 

The  master,  after  expressing  these  views, 
held  that  as  to  tbe  property  tn  question  the 
two  sons  and  three  daughters  took  alike,  and 
that  ivp^eee  had  no  interest  tn  the  property, 
and  that  thdr  bill  should  be  dismissed  for 
want  of  eqni^.  Otdections  were  filed  to  tbe 
report  of  the  master,  and  by  him  oveimled, 
and  exceptions  filed  before  tlM  chancellor, 
and  by  htm  sustained,  exc^t  as  to  point  6. 
which  was  to. tbe  luldlng  of  the  master  that 
technical  definitions  should  be  applied  to 
words  used  tn  tbe  will,  and  that  In  constru- 
ing It  tbe  technical  meaning,  rather  than  tbe 
plain  meaning  and  Intent  of  tbe  testetor, 
should  be  given  effect  The  chancellor 
granted  the  relief  as  pnyed,  and  appellants 
prosecute  this  appeal,  and  urge  that  the  cwut 
erred  In  sustaining  convlalnants*  exceptions 
to  the  finding  <tf  the  nuutw  and  In  granting 
the  relief. 

The  whole  argument  of  appellante  is  pred- 
icated upon  t^e  contratlon  tliat  as  the  testa- 
tor had  by  the  contract  between  himself  ani 
bis  wife  carved  out  a  life  estete  from  the 
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property  Id  qaestloB  Iwfore  the  making  of 

the  will,  therefore  he  had  bnt  the  reTerslon- 
ary  Interest,  vhich  alone  could  pass  by  his 
devise,  and  that  sach  Interest  was  less  than 
a  fee,  and  that  Inasmuch  as  the  fifth  clause, 
which  attempted  to  modify  the  grant  to  the 
devisees  in  the  third  clause  by  the  use  of  the 
following  language  In  the  fifth  clause,  "It  Is 
my  will  that  my  three  daughters,  above  nam- 
ed, shall  not  take  their  share  of  the  real  es- 
tate In  fee,"  referred  only  to  such  portion  of 
the  estate  as  could  by  the  devise  under  the 
third  clause  have  passed  in  fee  to  the  daugh- 
ters, and  that,  as  the  property  In  question 
could  not  pass  In  fee  to  the  daughters  under 
that  devise,  therefore  It  was  not  affected  by 
the  fifth  clause,  and  that  the  whole  reversion- 
ary interest  whatever  It  was,  being  less  than 
a  fee,  passed  and  vested  absolutely  in  the 
sons  and  daughters.  Appellants  further  con- 
tend that  as  by  the  express  terms  of  the 
fifth  clause  the  appellees  take  a  remainder, 
and  as  there  was  other  real  estate  than  ttiat 
In  question  which  passed  by  the  third  clause 
of  the  wUI  to  the  mothers  of  appellees,  and  In 
which  appellees,  by  the  fifth  clause,  did  take 
a  remainder,  the  word  "remainder"  should 
be  given  Its  strict  legal  definition  and  effect, 
and  not  be  held  to  mean  or  include  a  rever- 
sion, and.  ttiat  by  so  doing  the  property  in 
question  would  not  pass. 

This  position  is  grounded  upon  the  tech- 
nical definition  of  the  words  "fee"  and  "re- 
mainder," It  being  said  that  a  fee  'is  the 
largest  possible  estate  which  a  man  can  bave^ 
being  an  absolute  estate,"  and  tliat  a  remain- 
der Is  **the  remnant  of  an  estate  In  land,  de- 
pending upon  a  particular  prior  estate  cre- 
ated at  the  same  time  and  by  the  same  in- 
strument, and  limited  to  arise  immediately 
on  determination  of  that  estate,  and  not  in 
abridgment  of  if— citing  2  Bouvler'a  Law 
Die.  869  ;  2  Washburn  on  Real  Prop.  68S;  4 
Kenf  8  Com.  198;  TIedeman  on  Real  Prop,  f 
398.  In  support  of  their  position  appellants 
invoke  the  rule  of  construction  applicable  to 
wills,  that  each  word  and  term  used  must  be 
given  effect  according  to  Its  legal  Import 

If  a  reversion  could  not  be  the  subject  of 
a  devise,  the  position  of  appellants  would  be 
unassailable.  Both  at  the  common  law  and 
by  the  first  section  of  our  statute  relating  to 
wills  a  reversion  la  recognized  as  an  estate 
or  interest  in  land  that  may  pass  by  devise. 
When  a  wIU  is  established,  the  presumption 
is  ttiat  the  testator  Intended  to  dispose  of  bis 
entire  estate,  and  not  to  leave  any  part  of  It 
as  Intestate  property.  By  the  second  clause 
of  the  will  in  question  the  testator  declares 
that  be  has  made  an  agreement  with  his 
wife,  Amelia,  as  to  the  portion  of  his  estate 
she  shall  take,  and  directs  that  sbe  be  paid 
(600  annually;  In  equal  semiannual  pay- 
ments, and  makes  such  annuity  a  charge  on 
his  real  estate.  By  the  agreement  referred 
to  in  the  will  he  gives  her  the  Holyoke  prop- 
erty for  life,  and  also  tlie  household  goods, 
and  agrees,  further,  that  bia  executors  and 


administrators  win  assume  and  pay  to  bis 
wife  an  annuity  of  9600  in  half-yearly  pay- 
ments so  long  as  she  shall  live.  By  the  third 
clause  of  the  will  the  testator  grants  to  his 
five  children,  two  sons  and  three  daughters, 
naming  them,  "all  the  rest,  residue  and  re- 
mainder of  my  estate,  both  real  and  personal, 
•  •  •  share  and  share  alike."  As  no  part 
of  ills  estate  had  otherwise  been  disposed  ot 
except  by  the  agreement  with  hla  wife  and 
the  second  clanse  of  his  will,  which  disposi- 
tion was  made  solely  with  reference  to  the 
portion  that  should  be  taken  by  his  wife,  it 
is  entirely  apparent  that  by  the  third  clause 
the  testator  Intended  to  give  to  his  five  ebil- 
dren  named'all  the  remaining  portion  of  his 
estate. 

Bnt  it  Is  said  that,  as  the  third  clause  only 
disposed  of  the  estate  In  the  same  manner 
that  the  law  of  decent  would  have  done 
without  the  will,  therefore  that  clause  la 
void;  and  In  support  of  this  contention  la 
cited  Akers  v.  Clark,  184  UL  ISS.  66  N.  B. 
296,  76  Am.  8t  Bep.  1S2,  where  it  Is  said 
(page  137,  184  III.,  page  297,  66  N.  SL,  76  Am. 
St  Bep.  152):  "A  devise  giving  precteely  the 
same  estate  and  interest  in  property  as  the 
devisee  would  take  by  descent  if  the  devise 
had  not  been  made  is  void,  tor  the  reason 
that  a  title  by  descent  is  r^^rded  aa  a 
worthier  or  better  title  than  by  devise  or 
purciiase."  This  rule  would  be  applicable 
and  controlling  were  It  not  for  the  flftb  clause 
of  the  wilL  Neither  the  legal  effect  nor  the 
intention  of  the  testator  is  alone  determined 
by  a  single  clause  of  the  will,  and  both  must 
be  determined  from  the  entire  will,  giving 
each  clause  and  each  word  thereof.  If  tbe 
same  can  be  done,  validity.  When  the  fifth 
clause  is  read  in  connectioii  with  the  third 
clause,  and  effect  given  to  it  It  appears  that 
by  the  devise  In  question  the  testator  did  not 
give  to  his  three  daughters  ttie  same  estate 
in  any  of  his  real  estate  that  tb«y  wonld  have 
taken  in  case  of  Intestacy,  but  tbat  the  ea- 
tate  to  each  of  them  was  limited  to  that  of  a 
life  estate;  and  whilst  It  Is  true  that  the 
word  "remainder,"  in  a  strict  legal  sense,  aa 
spoken  of  in  the  books  when  referring  to  es- 
tates, has  a  somewhat  restricted  meaning,  it 
is  also  true  that  it  has  a  broader  meaning,  as 
commonly  and  generally  understood.  Aa  ap- 
plied to  estates,  and  nnder  the  restricted 
meaning,  the  definition  of  the  word  "r«naln* 
der"  la  "a  remnant  of  an  estate  In  lands  and 
tenementa  expectant  upon  and  part  ot  tbe 
estete  created  tc^ether  with  tbe  same  at  one 
time";  and  it  would  seem  the  greater  weight 
of  autiiority  is  that  to  be  strictly  a  remainder 
it  must  be  created  not  only  at  title  same  tfan^ 
bnt  by  the  same  Instrument  as  the  particu- 
lar estate.  *'The  term  'remalndar*  la  stHae- 
tlmes  used  In  a  lax  sense  to  define  any  klod 
of  subsequent  interest  or  the  limitation  there- 
of. But  a  limitation  of  a  remainder,  strictly 
so  called,  la  a  clause  creating  or  transferring 
an  estate  or  interest  in  lands  or  tenements 
which  is  Hmlted,  either  dlrectlr  or  IndiiecOr* 
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to  takft  ^ect  la  poasenian  or  Id  ujoynwntt 
or  In  both,  mbject  only  to  any  term  of  yean 
or  contingent  Interest  tbat  may  Intervene  Im- 
mediately after  tbe  regular  expiration  of  a 
particnlar  estate  or  treebold  prerlonsly  creat- 
ed together  with  It  by  the  same  Instrmnent 
oat  of  the  same  snhject  of  property."  Smith 
on  Bxecntoiy  Intmsts,  |  15D.  "An  estate^ 
thm,  in  remainder  may  be  defined  to  be  an 
estate  limited  to  take  effect  and  be  enjoyed 
aftor  another  estattt  Is  determined.**  2  Black- 
stone's  Com.  164. 

In  the  case  before  os  the  estate  granted  to 
the  wife  was  one  for  life,  and  the  estate  re- 
maining in  tbe  testator  and  snscevtlble  of 
his  dispo^tlon  was  Jast  as  great  and  Just  aa 
certain  as  thon^  the  tratator  had  by  the 
will  granted  to  his  wife  a  life  estate,  and  to 
each  of  his  daogliten  a  life  estate  in  remain- 
der, with  remainder  in  fee  to  his  giandchU- 
dren,  tbe  children  of  Us  respective  dangh- 
ters.  Ihe  words  "revert,**  "rCTwrslon,"  and 
"remalndei"  are  sometimes  Interchangeably 
used,  as  was  the  case  in  Datrymple  r.  licach, 
182  m.  61,  61  N.  B.  443,  Where  the  testator 
gave  to  his  wife  two-thirds  of  bis  property, 
and  by  snlMeqaait  clause  provided,  'if  at 
my  wlftfs  death  there  is  any  property  thm 
In  her  possession  or  control,  I  deelro  one-half 
the  same  shall  revert  to  my  nephew,  Fred^ 
erick  Dalrymple."  See,  also,  24  Am.  ft  Eng. 
Bncy.  of  Law  <2d  Ed.}  42a  And  In  the  case 
at  Akera  t.  Olark,  supra,  which  was  a  devise 
of  a  reversion  In  land,  Mr.  Justice  Phillips, 
in  speaking  of  tbe  deviae,  said  (page  188,  184 
111.,  page  297.  56  N.  E.,  76  Am.  St  Bep.  162): 
"Dm  remainder,  after  the  expiration  of  her 
ntB  estate,  nndw  the  law  as  well  as  nnder 
the  deed,  reverted  to  the  grantor  or  his  heirs. 
He,  being  a  reversioner  ftcst  in  wdcar  of  time^ 
might  dispose  of  the  fee  absolately  by  will  or 
by  deed.**  As  In  the  case  at  bar  an  estate  of 
the  same  extent  would  have  passed  by  the 
devise  wbeth«  It  had  been  termed  a  "rever* 
sioa**  or  a  ''remainder,**  and  as  we  fliink 
there  can  be  no  doubt  as  to  the  Intention  of 
the  testator,  taking  the  provisions  and  lan- 
guage of  the  will  as  a  whole,  and  that  hbi 
Intention  was  that  tbe  appellees  should  altl- 
matdy  have  tbe  fee  of  the  reversionary,  in- 
terest In  tbe  Holyoke  property,  we  would 
not  feel  warranted  in  giving  the  word  "re- 
mainder" the  restricted  meaning  contended 
for,  and  thus  defeat  the  plain  provWon  of 
the  wlU. 

We  think  the  condudon  ot  tbe  chancellor 
was  tbe  correct  one,  and  the  decree  of  the 
circuit  court  Is  affirmed.  Decree  affirmed. 


(107  lU.  BIS) 

DILCHEB  V.  SCHOBIE. 
(Sapreme  Court  of  IllinolB.  Feb.  17,  1904.) 

KJBOnONS-CONTBST  —  JURISDICTION  —  NOUI- 
NATIONS—PLBADINQ— AMENDMENTS. 

1.  Under  Hurd's  Rev.  St  1899,  p.  804,  e.  46; 
I  297,  providlns  that  certEScatea  of  uomi&atlon 
and  nomlnatioa  papers  shall  be  deemed  valid 
onlese  otdectcd  tc^  and  in  case  of  objection  tbe 


dediton  of  the  board  sball  be  flnal,  the  court 
had  no  iarisdictioD  of  an  action  whidi  did  not 
question  defendant'i  election,  but  only  the 
ularlty  of  lUa  nomlnatioQ  and  Us  ellgibUity  to 
the  orace,  aa  the  jurisdiction  of  the  court  in 
an  election  contest  ia  limited  to  the  queetion 
of  who  was  elected,  and  the  question  as  to  the 

anallfications  of  a  person  elected  could  only  be 
etermined  1^  information  in  the  nature  of  quo 
warranto. 

2.  Under  tbe  statute  requiring  a  verified  peti- 
tion, stating  tbe  points  on  wolch  an  electltm 
win  be  contested,  to  be  filed  within  30  days  aftw 
the  person  whose  election  is  cootested  Is  declar- 
ed elected,  a  petition  filed  within  time^  but  not 
statins  any  point  on  which  the  election  was  or 
conld  be  contested,  could  not  be  amended  after 
time,  as  any  amendment  which  would  give  the 
court  JurisalctioQ  would  necessarily  constitute 
a  new  aud  different  petition. 

8.  It  Is  not  error  to  refuse  to  allow  an  amend- 
ment which  is  not  presented,  and  wbere  there 
are  no  means  of  determining  whether  the 
amendment  wfQ  be  a  proper  and  snffldant  one 
or  not 

Appeal  from  Circott  Oont^  Oook  Oonnty; 
B.  8.  TnthlU,  Judge. 

Proceeffings  by  Frank  8<duirlk  against 
George  H.  Dllcber.  From  a  Judgment  for  de- 
fendant plaintifC  appeals.  Affirmed. 

Charles  A.  Sorlne,  for  appellant  L.  A. 
Kkpsa  and  HcCleUan  ft  Spencer,  tar  appdlee. 

OABTWBIOHT,  J.  Appellant  filed  In  the 
elrcnlt  court  of  Cook  county  bis  petition, 
verified  by  affidavit  stating  that  he  was  a 
candidate  on  the  Democratic  ticket  for  the 
office  of  consteble  at  an  Section  held  April 
7,  190^  in  the  town  of  West  Chicago;  that 
appellee  was  a  candidate  on  an  Independent 
th&et;  that  appdiee  was  declared  dnly  elect* 
ed,  but  was  not  ellgUde  to  the  office  on  ac- 
count of  not  being  a  resident  of  tbe  town  of 
West  Chicago  tor  a  period  of  one  year  prlM 
to  the  day  of  election;  and  that  appellee,  be- 
ing an  Independent  candidate^  was  not  regit 
larly  nominated,  for  tbe  reason  that  he  did 
not  file  with  the  county  clerk  a  certillcate 
signed  by  the  required  percentage  of  the 
qnallfled  voters  of  the  town,  as  required  tqr 
the  etetnte.  Tbe  petition  did  not  question 
tbe  election  of  appellee,  but  only  the  r«^ 
larity  of  his  nomination  and  his  tilfl^blUty 
to  the  office.  The  court  sttstalned  a  d^nrm 
to  the  petition,  whereupon  appellant  entered 
his  motion  for  leave  to  amend  the  petition, 
which  motion  was  denied  by  the  court,  and 
the  petition  was  dlamlssed. 

Appellant  by  his  petition,  did  not  seek  to 
contest  tbe  election  of  appellee,  and  tbe  court 
had  no  Jnrlsdlctfon  of  the  qnestion  sought  to 
be  raised  It  Section  10  of  the  ballot  law 
provides  that  certificates  ct  nomination  and 
nomination  papras  shall  be  deemed  valid  un- 
less objected  to,  and  In  case  of  objection  the 
decision  of  the  board  of  town  auditors,  or 
of  the  board  of  Section  commlsdoners,  where 
such  board  exists,  shall  be  flnal.  Hurd'a 
Rev.  St  1899,  p.  804.  c.  46,  |  297.  The  ques- 
tion whether  a  person  elected  to  office  pos- 
sesses tbe  necessary  quallflcations  can  only 
be  determined  by  Information  In  tbe  nature 
of  quo  warranto.    The  jurisdiction  of  the 
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court  In  a  conteat  of  an  election  Is  limited 
CO  tbe  question  who  was  elected.  Greenwood 
T.  Mnrtfby,  ISl  IIL  604,  23  N.  B.  421.  Tbe 
court  did  not  err  in  suBtalning  the  demurrw. 

The  only  other  question  Is  whether  tbe 
court  erred  In  refusing  leave  to  amend  the 
petltl<ni.  The  statute  reqnlres  a  verified  peti- 
tion, stating  tbe  points  on  which  the  election 
will  be  contested,  to  be  filed  within  30  days 
afto'  the  person  whose  election  Is  contested 
Is  declared  elected.  The  petition,  which  was 
filed  within  the  time  required  hj  statute,  did 
not  state  any  point  iq>on  which  the  election 
was  or  could  be  contested.  It  merely  asked 
the  court  to  declare  appellant,  who  was  not 
elected,  entitled  to  tbe  office,  because  ap- 
pellee, who  was  elected,  was  not  regularly 
nominated,  or  eligible  to  the  offlcow  Any 
amendment  which  would  give  tbe  court  Juris- 
diction would  necessarily  constitute  an  en- 
tirely new  and  different  petition  after  tbe 
limitation  bad  run.  But,  If  the  petition  could 
hsTO  been  amended,  no  amendment  was  pre- 
sented, and  the  motion  did  not  state  In  what 
re^ct  appellant  proposed  to  amend  the  peti- 
tion. He  does  not  even  now  suggest  what 
amendment  be  desired  to  make  or  could  have 
made,  but  says  the  amendment  was  presum- 
ably to  meet  some  objection  to  the  petition. 

party  Is  not  entitled,  as  of  right,  to  have 
Jeave  to  emend  a  pleading,  regardless  of 
what  the  amendment  Is  to  be.  A  party  who 
desires  to  file  an  amended  pleading  sbonld 
prepare  and  submit  It  to  tbe  inspection  of 
the  court.  There  Is  no  presumption  that  a 
proposed  amendment  will  be  a  proper  one^ 
and  It  Is  not  error  to  refuse  to  allow  an 
amendment  which  Is  not  presented,  and 
where  there  are  no  means  of  determining 
whether  the  amendment  will  be  a  proper 
and  sufficient  one  or  not.  Jones  v.  Eenni- 
cott  83  III.  4S4;  McParland  t.  Glaypool,  128 
ni.  397.  21  N.  B.  B87. 

The  Judgment  Is  affirmed.  Judgment  af- 
firmed. 


(S07  III.  SH) 

VUM  T.  OONBAD  8EIPP  BBBfWINO  OO. 
•taL 

(Snpreme  Oomt  of  Illinois.  Feb.  17,  1904.) 

CONTRACTS  — UABIUTT  OF  DBBTOR-KXTHNT 
—PAROL  BVIDBMCB— ADUISSIBILITT. 

1.  Where  conTersatlons  occurring  prior  to  the 
making  of  a  contract  In  writing  are  merged  In 
tbe  contract  parol  tastlmimy  of  tbe  ecmTersa- 
tiona  Is  inaamiBBible. 

2.  Complainant  was  iDdlvIdoally  Indebted  to 
ft  company.  He  and  a  third  person  were  also 
Jointly  indebted  to  tbe  company  for  mon^  bor- 
'  rowed  for  the  erection  of  a  buildlus  ou  leased 
land.  Subseqaeatly  the  parties  entered  into 
contracts  which  provided  that  In  considerHtioa 
of  comnlainaat  having  conveyed  his  interest  in 
the  bnilding  to  tbe  third  person  the  third  person 
would  assume  the  Indebtedness  doe  thereon,  and 
woald  also  assume  the  Individual  debt  of  com- 
plainant as  soon  as  the  building  could  be  sold, 
and  which  further  provided  that  on  the  third 
person  paying  tbe  debts  due  to  tbe  company 
ft  would  release  the  flecorities  held  to  secure  the 
debts.  Held,  that  the  coutracls  did  not  release 


complainant  from  liability,  and  make  the  third 
pwson  responsible  for  tbe  debts. 

3.  Where  tbe  third  person  subsequently  failed 
to  pay  tbe  rent  and  the  taxes  on  the  land  leased 
for  toe  bnilding,  and  the  company  paid  the 
same,  complainant  was  chargeable  as  security 
for  the  third  person  for  the  amount  paid. 

4.  Complainant  was  chargeable  tar  the 
amoant  of  the  attorney's  fees  stipulated  for  In 
the  note  given  by  the  third  person  to  secnre 
the  company  Ux  the  payment  of  the  rent  and 
taxes  In  ease  Jndgnunt  was  ontend  on  the  nota. 

Brror  to  Appellate  Conrt;  Bint  Dlatriet 
Suit  by  Jacob  Bills  against  the  Gmmd 
Belpp  Brewing  Company  and  anothw.  From 
a  decree  tt  tbe  Appellate  Court  (107  DL  Appi 
188),  aflhmlng  a  Judgment  for  defeDdanta^ 
plaintiff  brings  error.  Affirmed. 

This  IB  a  bUI  for  an  accotmtlng  and  rdlef 
filed  In  tbe  superior  court  of  Cook  county 
by  the  plaintiff  In  error,  Jacob  Bills,  against 
the  defendants  in  error,  Jacob  Wolfe  and 
the  Conrad  Selpp  Brewing  Company. 

On  July  6,  1891.  Ellis  became  Indebted  to 
the  brewliig  company  In  the  sum  of  tUOOO, 
secured  by  trust  deed  to  Theodore  Oehnc; 
trustee,  conveying  bis  homestead  in  the  dty 
of  Chicago,  at  a  place  known  as  Roseland. 
Bills  had  a  brother  who  was  also  Indebted 
to  said  brewing  company  In  the  sum  of  $800, 
and  on  October  6,  1891,  Ellis  gave  bis  note  to 
secure  this  Indebtedness.  Upon  these  two 
notes  $400  was  paid,  leaving  $1,400  balance 
doe.  On  October  4,  1802,  Ellis  and  W<^e 
leased  certain  vacant  lots  on  Cottage  Grove 
avenue,  In  Chicago,  for  a  term  of  15  years, 
and  erected  thereon  a.  bnilding  consisting 
of  five  storerooms  on  the  ground  fioor  and 
a  hotel  on  the  second  floor.  This  bnilding 
cost  $14,500,  and  $5,000  of  that  amount  was 
borrowed  from  the  brewing  company,  to  be 
repaid  In  five  annual  Installments  of  $1,000 
each,  three  of  which  were  paid  as  they  be- 
came due,  leaving  $2,000  unpaid.  This  last 
piece  of  property  Is  known  In  this  record  as 
the  "Bumslde  Property."  On  December  17, 
1896,  the  brewing  company  obtained  judg- 
ment against  Eaiis  for  the  sum  of  $2,043,  be- 
ing the  balance  due  on  the  $1,400  Indlrldoal 
notes  of  Bills,  and  an  execution  was  levied 
upon  the  undivided  one-half  Interest  of  Ellis 
In  tbe  Bumslde  property.  This  levy  resulted 
In  a  conference  between  Bills,  Wolfe;  and 
tbe  brewing  company.  In  t^hleh  a  settlement 
was  agreed  upon.  Two  written  agreements 
were  there  signed.  One  was  between  Ellis 
and  Wolfe,  which  provided  that,  In  considera- 
tion of  Bills  having  conveyed  to  Wolfe  all 
of  his.  Interest  In  the  Bumslde  property, 
Wolfe  was  to  assume  all  Indebtedness  dne 
upon  said  property,  and  Wolfe  was  also  to 
assume^  as  soon  as  said  building  could  be 
sold  by  him,  and  not  t>efore,  the  Judgment 
obtained  by  the  brewing  company  against 
Ellis  for  $2,048,  and  Wolfe  was  also  to  as- 
sume tbe  payment  of  tbe  $%000  which  Wolfe 
and  Ellis  owed  to  the  brewing  company. 
The  other  agreement  was  between  Wolfe,  lu- 
lls, and  the  brewing  company,  and  provided 
that  In  consideration  of  Vfvit^  bavlnc  ob  that 
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date  ddlvered  to  the  brewing  company  his 
Aote  for  |8,08&25.  secnred  by  a  chattel  mort- 
gage executed  by  bim,  also  partly  secured 
by  the  trust  deed  from  ElllB  and  wife  to  the 
brewing  company  on  their  homestead,  bbA 
also  further  secured  by  the  Judgment  of  said 
brewing  company  against  ElUs  for  ¥2,043, 
the  brewing  company,  upon  the  payment  by 
Wolfe  of  said  note  for.  $3,596.25.  was  to  re* 
lease  to  Wt^e  and  Ellis  each  of  said  securi* 
ties,  and  If,  prior  to  the  payment  of  said  note 
tm  $3,596^  by  Wolfe,  Bills  should  pay  said 
Iffewlng  company  the  amount  due  it  upon  the 
trust  deed  executed  by  Ellis  upon  his  home 
plac^  then  the  brewing  company  was  to  re* 
lease  to  Bills  his  homestead,  and  credit  upon 
the  note  of  (3,596.25  the  amount  of  the  pay- 
ment as  made  by  Bllla.  £HU8  claims  that  it 
was  his  understanding  that  these  contracts 
entirely  liquidated  hla  Indebtedness  to  the 
brewing  company,  and  that  be  made  several 
KQuests  for  the  return  of  his  papery  but  did 
not  succeed  in  getting  tbem.  About  six 
we^jB  after  the  contracts  were  executed 
Wolfe  fftUed  to  pay  the  ground  rent  and  taxee 
on  the  Burnslde  property,  and  the  same  were 
paid  by  the  brewing  company  at  Wolfe's  re- 
quest and  on  May  7,  1897,  Wolfe  executed 
his  note  to  the  brewing  company  for  $676 
to  secure  this  payment,  and  also  assigned  the 
rents  of  the  Burnslde  premises  to  the  brew- 
ing company.  Upon  this  note  of  ¥67S  aud 
the  note  of  $3,606.25  default  was  made  in 
payment,  and  on  August  24.  1897.  judgment 
was  entered  for  (4,472.96.  Is  April,  1899, 
Bills'  homestead  in  Roseland  was  destroyed 
by  Are,  and  ttie  loss  adjusted  at  $1,407.  Be- 
fore the  money  was  paid  to  Bills  the  brewing 
company  garnished  the  Insurance  companies 
upon  the  above  Judgment^  and  Bills  filed  this 
his.bUI  for  relief. 

The  bill  alleges  ,the  focts  as  above  set 
forth,  prays  for  an  accounting,  and  that 
Wolfe  be  ordered  to  pay  whatever  is  found 
due,  and  that  upon  his  failure  bo  to  do  the 
brewing  company  be  required  to  foreclose 
Its  trust  deed  upon  the  Burnslde  property,  and 
If  enough  is  not  realized  from  said  fore- 
closure complainant  otters  to  pay  the  balance. 
A  decree  was  rendered  upon  the  hearing,  ad- 
justing the  rights  of  tbe  respective  parties, 
from  which  dec^ree  an  appeal  was  taken  to 
the  Appellate  Court  for  tbe  First  District, 
where  the  decree  was  affirmed,  and  by  this 
writ  of  error  the  cause  has  been  brought  to 
this  court 

Samuel  J.  Howe^  tot  plalntlfl  in  onr. 
Winston,  Payne  ft  Stnwn,  tar  defendants  tat 
error. 

WILKIN.  J.  (after  stating  the  facts).  The 
decree  is  quite  lengthy,  and  finds  tbe  facta 
as  above  set  forth.  There  are  but  three 
points  raised  in  tUs  court,  and  only  such 
parts  of  the  decree  as  inyolve  these  questlona 
need  be  considered. 

It  is  first  insisted  by  plaintiff  in  eczor  that 


by  the  contract  entmvd  into  betneau  Bllla, 
Wolfe,  and  the  brewing  company  Bills  waa 
to  be  released  of  liability  and  Wirffe  waa  to 
be  responidble  for  the  debt.  In  support  of 
this  contention  plaintiff  In  error  offered  oral 
testimony  as  to  certain  conversations  which 
took  place  prior  to  the  maititig  of  the  con- 
tracts, but  the  record  ahows  that  all  of  tbeee 
conversations  were  meq^ed  into  the  two 
written,  agreements.  Tbe  evidence  does  not 
show  that  these  written  agreements  contain- 
ed any  mistake  or  were  obtained  by  fraud. 
They  are  therefore  Undlng  upon  the  plain- 
tiff in  OTW,  and  the  contracta,  upon  their 
face,  do  sot  sustain  the  contention  In  that 
regard. 

The  decree  found  that  to  the  extent  of  $1,- 
830.36k  with  Interest,  Ellis  was  Indebted  to 
the  brewing  company  as  surety  for  Wolfte, 
and  that  the  net  amount  of  rents  collected 
by  the  brewing  company  was  $391.03,  and 
that  this  should  be  applied  in  paying  the 
note  of  $676  made  by  Wolfe.  This  part  of 
the  decree,  It  Is  insisted.  Is  an  attempt  to 
bold  Bills*  property  to  cover  future  ad- 
vances made  by  the  brewing  company  to 
Wolfe,  and  tliat  to  the  extent  of  at  least  one- 
half  of  the  net  rents  collected  on  the  Burn- 
slde property  Bills  was  entitled  to  credit  on 
tbe  debt  for  which  he  waa  found  to  be  secure 
ity  for  Wolfe.  We  do  not  think  this  conten- 
tion is  sustained  by  either  the  law  or  the  evl- 
deni*e.  The  contract  released  EBIls  only  up- 
on certain  conditions.  Before  these  condi- 
tions were  complied  with,  Wolfe  defaulted  In 
the  payment  of  tbe  ground  rent  and  taxes 
to  the  extent  of  $676.  A  part  of  this  default 
was  before  the  contracts  were  made.  If  this 
sum  was  not  paid  the  whole  property  would 
be  forfeited  and  lost  to  all  parties.  Wolfe 
had  no  money  to  make  the  payment,  and  to 
prevent  tbe  loss  the  brewing  company  made 
the  payment  and  Wolfe  assigned  the  rente 
as  surety.  It  is  the  duty  of  a  creditor  to 
diligently  guard  and  protect  effects  in  his 
bands  for  the  securlQr  of  his  debt,  and  the 
application  by  the  brewing  company  of  the 
rents  towards  tbe  discharge  of  the  note  given 
for  back  ground-rent  and  taxes  was  a  proper 
and  lawful  action  on  tbe  part  of  the  creditor 
to  protect  the  surety  held  by  it,  and  of  this 
provision  in  the  decree  plainttfl  tai  wror  bad 
no  ground  to  complato. 

The  decree  further  provides  that  If,  upon 
the  foreclosure  sale  ordered  to  bit  made, 
enough  was  not  realized  to  pay  tbe  sum  of 
$4,405.20,  with  int«eet  at  6  per  ^t,  then 
BlllB*  insurance  money,  or  so  much  of  It  as 
should  be  necessary  to  cover  the  deficit, 
should  be  applied  to  that  purpose.  It  is  In- 
sisted that  this  part  of  the  decree  is  wrong, 
for  tbe  reason  that  the  Judgment  which  was 
rendered  against  Wolfe  on  the  note  be  gave 
at  the  time  ElUs  made  tbe  conveyance  to  him 
included  $100  attorney's  fees,  and  It  was 
manifestly  Improper  to  bold  that  Bills  should 
be  charged  with  the  payment  of  attorney's 
feet  incurred  in  entering  Judgment  against 
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Wolfe  on  his  persona]  note  for  $676^  An  ex- 
amination of  the  aBSigmnent  of  error  shows 
that  this  point  was  not  made  In  the  Appellate 
Court,  and  Is  raised  In  this  court  for  the  first 
time,  and  there  Is  no  assignment  of  error  In 
this  court  upon  which  It  can  be  based.  We 
have,  however,  examined  the  decree  in  this 
respect,  and  find  that  the  total  amount  due 
on  said  Judgment,  Including  attorney's  fees, 
was  found  to  be  $6,310.90,  of  which  $4,496.20 
was  due  on  account  of  the  note  representing 
the  Joint  llablUty  of  Wolfe  and  ffllla,  and  the 
balance  was  dne  upon  the  note  representing 
Wolfe's  indlTldual  Indebtedness.  It  does  not 
appear  how  the  attorney's  fee  of  $100  was 
charged  on  these  notes.  For  anything  ap- 
pearing In  the  record,  the  fee  may  have  been 
Included  In  the  $816.76  found  to  be  the 
amount  due  upon  Wolfe's  Indlrldnal  note. 
But  even  If  the  $100  Is  charged  as  plaintiff  In 
error  claims,  Ellis  was  clearly  liable  therefor, 
the  note  which  he  gave  providing  for  an  at- 
torney's fee  of  $100  In  case  of  Judgment  being 
entered  thereon.  For  these  reasons  we  find 
no  error  in  the  decree  In  this  respect 

The  decree  of  the  superior  court  and  of 
the  Appellate  Oourt  wlU  therefore  be  af- 
firmed. Decree  affirmed. 


(20S  111.  81) 

PBOPLE,  for  Use  of  ILLINOIS  STATB 

BOARD  OF  HEALTH,  v.  SMITa 
(Supreme  Court  of  Illinoig.  Feb.  17,  1004.) 

HBDIGINB^PRAGTICK— TRAVBLINQ  OPTICIAN— 
APPBAlr^BICVERSAL  WITHOUT  BBMAND— 
FINDINQS  or  PACT. 

1.  In  ED  action  for  a  penalty  for  violating 
Laws  1899,  p.  273— an  act  to  regulate  the  prac- 
tice of  medtclDe— where  the  Appellate  Court 
reverses  the  Jodgment  of  the  circuit  court*  with- 
out remand,  it  Is  Its  duty  to  iucorporate  In  Its 
judgmeut  a  statement  of  facts. 

2.  Where  a  traveling  optician  lu  his  advertise- 
ments  iuvited  persons  afflicted  with  dlszinesB, 
neuralgia,  etc.,  to  visit  him,  but  stated  that  he 
did  not  give  medical  or  surgical  treatment,  and 
in  fact  bis  bosiness  consisted  solely  in  fitting  and 
selling  spectacles,  he  did  not  treat,  operate,  or 
prescribe  for  any  physical  ailmeats  of  others, 
within  Laws  1899,  p.  275,  S  7,  defining  the  prac- 
tice ot  medicine,  or,  as  an  itinerant  vei^or,  pro- 
fess to  cure  or  treat  disease  by  any  drug  w  ap- 
plication, as  prohibited  by  section  S. 

Brror  to  Appellate  Oouxt,  Second  District 
Action  by  the  peo^e,  for  use  of  iUiuois 
State  Board  of  Health,  against  Charles  Lin* 
cohi  Smltb.  E^om  a  Judgment  of  the  Ap- 
pellate  Oonrt  <108  lU.  App.  400^  reversing  la 
Judgment  against  tbe  defoidant,  the  people 
bring  error.  Affirmed. 

Whitmore,  Barnes  &  Bouhrare,  tot  plaln- 
tiff  In  errw.  I.  O.  Plnkn«y,  for  defendant 
In  error. 

WILKIN,  J.  This  case  was  submitted  at  a 
prior  term  on  appeal  from  the  Appellate 
Court  and  was  remanded  to  that  court,  with 
directions.  If  it  adhered  to  Its  Judgment  of 
reversal,  to  Incorporate  In  It  a  statement  of 
tacts,  in  compliance  with  section  88  of  the 


practice  act  See  199  m.  20,  64  N.  K.  072. 
It  has  again  reversed  the  Judgment  of  tbedr^ 
cult  court  without  remandment  and  certi- 
fied in  its  Judgment  the  following  statement 
of  facts:  "We  find  that  appellant  was  en- 
gaged In  the  business  of  traveling  optician; 
that  he  went  from  place  to  place  in  this 
state.  Including  Peoria,  where  the  acta  in 
question  were  performed;  that  he  fitted  spec- 
tacles to  persons  of  defective  sight  first  as- 
certaining, by  tests,  the  kind  of  lens  required 
by  his  customer,  then  proctiring  glasses  to  be 
ground  accordingly,  and  placed  lu  a  frame 
and  delivered  to  bis  customers,  and  receiv- 
ing payment  therefor;  that  he  advertised 
himself  in  the  public  press  as  the  famous 
Chicago  eye  expert'  and  In  such  advertise- 
ments he  invited  persons  afflicted  with  blur^ 
ring,  dizziness,  neuralgia,  headaches,  spots 
before  the  eyes.  Inflammation,  granulation, 
winking,  trembling  spells,  cataract  burning 
and  smarting  of  the  eyes,  and  various  nerv- 
ous brain  affections,  to  call  upon  him;  that 
these  advertisements  stated  that  he  did  not 
give  medical  or  surgical  treatmrat;  that  in 
these  advertisements  he  stated  ttiat  his 
glasses,  fitted  and  ground  by  his  method,  ben- 
efited bis  patrons,  and  had  cured  headaches, 
blurring,  Itehli^,  and  burning  of  the  eyea^ 
etc.  We  find  that  appellant's  glasses  relieved 
such  troubles  while  they  were  used,  but  did 
not  cure  them.  We  find  that  a^itellant  had 
no  license  from  the  State  Board  ot  Health. 
We  find  that  appellant  did  not  practice  medi- 
cine or  surgery.  We  further  find  that  ap- 
pellant did  not  treat  or  profess  to  treat  op- 
erate on,  or  prescribe  for,  any  physical  ail- 
ment or  any  physical  Injury  to  or  deformity 
of  another,  except  In  the  manner  and  to  the 
extent  above  stated.  We  find  that  the  fore- 
going were  the  acts  for  which  appellee  songbt 
to  recover  and  recovered  from  appellant  in 
tills  cause  the  penalty  prescribed  by  the  act 
entitled  'An  act  to  regulate  the  practice  ot 
medicine  in  the  state  of  Illinois,  and  to  re- 
peal an  act  therein  named,'  in  force  July  1, 
1899.  Laws  1809,  pi  273.  We  hold  that  these 
facts  did  not  give  appellee  a'  cause  of  action 
against  appellant" 

Counsel  for  plaintiff  in  error  have  devoted 
a  considerable  part  of  their  brief  and  argu- 
ment to  the  contention  that  this  is  not  a 
case  In  which  the  Appellate  Court  was  au- 
thorized to  incorporate  In  its  Judgment  s 
finding  of  facts.  But  that  question  Is  set- 
tled by  our  r^>eated  decisions  to  the  con- 
trary. Moreover,  it  was  decided  upon  the 
former  hearing  of  the  case  that  as 
that  court  reversed  the  Judgm«it  of  the  cir- 
cuit court  without  remanding  the  cause.  It 
was  Ite  duty  to  find  and  recite  in  its  Judg- 
ment the  facts,  and  the  case  was  remanded 
for  that  purpose.  It  Is  also  too  well  settled 
to  be  longer  a  matter  of  controversy  that  this 
court  Is  concluded  by  the  facts  so  found,  and 
that  we  can  only  upon  this  writ  of  error  de- 
termine whether  or  not  the  Appellate  Gonrt 
paxgetlj  applied  flu  law  to  the  facta  found 
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by  It.  Hawk  v.  GblcajiD,  Burlington  &  North- 
ern Rullnmd  Ca,  147  lU.  899.  SC  N.  S.  139, 
and  cases  there  cited;  Schwartz  Supreme 
Comt  of  Honor,  191  lU.  844,  62  N.  a  777; 
Davis  T.  Chicago  Edison  Oo^  196  IlL  81,  62  N. 
EL  829;  Hunter      National  Union,  187  lU. 

476»  64  N.  a  see. 

As  we  said  in  our  fornm  opinion,  there  Is 
nothing  In  the  record  from  which  we  can  de* 
termlne  Jnst  what  the  complaint  against  the 
defendant  below  was;  but.  for  the  purposes 
of  this  dedslon,  let  It  be  assumed,  as  claimed 
1^  counsel,  that  the  charge  was  a  violation 
of  sections  7  and  8  ot  the  act  of  1899  (Laws 
1899,  p.  275),  to  r^^te  the  practice  of  medi- 
cine in  this  state— that  Is,  by  professing  **to 
treat,  operate  on  or  prescribe  for  any  physi- 
cal ailment  or  any  phydcal  Injury  to  or  de- 
formify  of  another,"  as  i^ovlded  In  said  sec- 
tion 7,  and  being  an  Itinerant  vendor  of  an 
appliance  for  the  treatment  of  diseases  or 
injuries,  as  prohibited  by  section  8.  The 
finding  of  the  Appellate  Court  Is  that  all  the 
defendant  did  was  to  fit  spectacles  to  the 
eyes  of  persons  of  defective  vidtm,  and  sell 
them  to  such  persons.  By.so  doing  he  did 
not  treat,  operate  upon,  or  prescribe  for  any 
physical  ailment  or  injury  or  deformity  of 
another,  within  the  meaning  of  section  7; 
nor  did  he,  by  advertising  himself  as  an  eye 
expert;  and  inviting  persons  afflicted  with 
certain  defects  of  vision  to  call  upon  Mm, 
profess  to  treat,  operate  on,  or  {^escribe  for 
any  physical  ailment  or  physical  Injury  to 
or  deformity  of  another,  but  In  the  same  ad- 
vertisement stated  that  he  did  not  give  medi- 
cal or  surgical  treatment  All  that  he  claim- 
ed by  the  advertisement  was  that  glasses  fit- 
ted and  ground  by  his  method  benefited,  and 
had  cured,  headaches,  blurring.  Itching,  and 
burning  of  the  eyes,  ete.  We  also  think  It 
clear  that  he  was  not,  under  the  facts  here 
found,  an  itinerant  vendor  of  any  drag,  nos- 
trum, ointment,  or  application  of  any  kind 
Intoided  for  the  treatment  of  diseases  or  In- 
jury; nor  did  he,  by  writing  or  printing,  or 
other  method,  profess  to  the  public  to  cure 
or  treat  diseases  or  deformity  by  any  drug, 
nostrum,  or  application,  within  the  meaning 
of  section  8.  It  would  be  a  strained  construc- 
tion of  that  section,  to  hold  that  the  mere  fit- 
ting of  spectacles  to  the  eyes  of  a  person  is 
an  appliance  Intended  for  the  treatment  of 
diseases  or  Injury  to  another.  As  we  have 
said,  tills  statute  is  penal  in  tte  character, 
and  must  be  strictly  constnled.  It  is  a  well- 
known  fact  that  headaches,  dizziness,  and 
other  similar  ailments,  often  result  from  de- 
fective vision,  which  may  be  relieved  by  the 
use  of  spectacles;  but  it  cannot  be  seriously 
contended  that  the  person  who  sells  such 
spectecles,  or  who  tests  the  eyes  and  fits 
such  glasses,  practices  medicine  or  snidery, 
or  professes  to  cure  or  treat  diseases  or  de- 
formities thereby.  While  the  statute  under 
f^nsidwation  Is  a  wise  and  humane  regula- 
tion for  the  protection  of  the  public,  and 
sboold  be  rigidly  enforced,  the.oonstruction 


here  c<mtaided  tor  could  have  do  other  ect 
than  to  bring  it  into  disrepute. 

We  think,  on  the  facte  recited  in  the  Judg- 
ment below,  the  Appellate  Court  ruled  prop- 
erly In  holding  that  the  evldoice  did  not  war- 
rant a  conviction.  Its  judgment  will  there- 
fore b«  aflSrmed.  Judgment  affirmed. 


(207  111.  G») 

HABBIB  T.  DUUONT  et  aL 

(Supreme  Oonrt  of  Illtoois.   Feb.  17,  1904.) 

DEEDS  —  VACATION  —  FRAUD  —  MISRBPRiSSBN- 
TATIONS  —  BXISTINQ  FACTS  —  UORTQAQBS  — 
MECHANICS'  LIENS— aNPORCBMSNT— FRADD- 

ULBNT  orantbb-frbjudicb: 

1.  H.  falaely  represented  to  plalntifF  that  he 
was  nnmarried,  and.  after  proiK»lDg  marriage 
to  her,  and  being  accepted,  he  induced  to 
convey  a  valoatw  farm  to  O.*  lUa  mother-in- 
law,  m  exchange  for  certain  lota,  which,  to  cm- 
ceal  hit  marriage,  he  and  his  wife  had  previ- 
ously transferred  to  O.  in  order  that  she  might 
traiwfer  the  same  to  plahitlff.  6.  thereafter 
conveyed  the  farm  to  H.,  who  induced  plaintifC 
to  coDvey  the  lote  to  Iiim  in  ezchaoge  for  his 
note  for  $3,S<X>,  and  subsequently  conveyed  to 
his  attorney  certain  land  In  Arkansas,  of  tittle 
value,  which  he  induced  plaintlfF  to  accept  In 
exchange  for  the  note.  G.  nad  no  Interest  what- 
ever in  the  transaction,  and  H.  acted  as  the 
agent  and  representative  both  of  his  wife  and 
GT.  The  marriage  never  took  place,  and  plain- 
tllf  sued  to  recover  the  farm.  Held,  that  un- 
der such  facts  plaiutitTs  offer  to  restore  the 
Arkansas  land  and  a  amall  amount  of  the  cash 
received,  which  was  all  that  she  had  received 
from  the  transaction,  constituted  a  solBciait 
offer  to  place  defendants  in  atetn  qno  wltlioat 
an  offer  to  reconvey  the  tots. 

2.  Where  H.  frandnlently  Induced  plaintiff  to 
convey  cwtain  land  to  another,  which  was 
ultimateir  conveyed  to  Um  by  promising  to 
marry  plaintiff  and  by  fals^  represmting  to 
her  that  he  was  an  nnmarried  man.  each  mis* 
represeatatlons  were  sufficient  to  entitle  plain- 
tiff to  have  the  conveyance  set  a^d& 

8.  H.  fraQduleotly  Induced  (^ntifl  to  oonvej 
a  valuable  farm  to  G.,  who  was  the  mother- 
in-law  of  H..  In  consideration  of  a  conveyance 
of  certeln  lote  which  H.  and  his  wife  conveyed 
to  O.  in  order  that  she  might  make  such  con- 
veyance, and  to  conceal  the  fact  that  H.  was 
a  married  man,  so  that  he  could  not  perform 
his  promise  to  marry  plaintiff,  on  which  she  re- 
lied in  maktug  the  conv^aoce.  Tliereafter  G., 
at  the  iDstenoe  of  H.,  executed  two  mtntgages 
on  the  farm,  which  were  both  ultimately  trans- 
ferred to  H.^s  wife.  One  of  the  mortgages  was 
without  conslderatitm,  and  the  consideration  for 
the  other,  if  any,  was  thereafter  satisfied. 
There  was  also  evidence  that  H.  in  these  trans- 
actions acted  as  agent  for  G.  and  hla  wife,  and 
that  they  were  mere  tools  to  carry  out  the  de- 
ception, flefd.  in  a  suit  to  set  aside  the  con- 
veyance of  the  ftmn,  that  It  was  propw  fbr 
the  court  to  decree  a  eanc^atlon  ot  the  mort* 
gages. 

4.  Where,  in  a  suit  to  set  aside  a  conveyance 
of  a  farm,  the  court  rendered  a  decree  setting 
the  conveyance  aside  and  enfordng  certain  'me- 
ctianica*  liens  thereon,  to  whldi  plaintiff  took  no 
exception,  the  enforcement  of  such  liens  was 
not  prejudicial  to  defendants,  who  claimed  un- 
der the  fraudulent  grantee  with  notice. 

Bkror  to  Clrcnit  Court;  Hamilton  Ooiuity; 
P.  A.  Pearce,  Judge. 

Bill  by  Catharine  F.  Dumont  and  others 
against  Clara  J.  Harris  and  others.  From  a 
judgment  In  favor  of  idaintlfls  and  certain 
mechanic's  Um  claimants,  defendant  Olaxa 
J.  Hairia  brings  error.  Affirmed. 
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This  Utlgatton  Indudes  ttaree  separate-  snd 

•SOdependeDt  ivoceedlngi.  On  June  IS,  ISBT*. 
Uis  dtfendant  In  error  Gathuliia  F.  Dn- 
mont  filed  bcr  tdll  in  tiie  drcnlt  court  of 
Hamilton  county  againet  Jobn  W.  Harris^ 
tbe  tanaband  of  the  plaintiff  In  error,  Clara 
J.  Harri%  Bachael  T.  Goodwin,  tbe  motber 
of  Olara  3.  Harris,  M.  H.  Mundy  and  H.  3. 
Boyd,  -wiilch  bill,  by  leare  court,  was 
amended  on  Btarch  1^  1898^  by  making 
Clan  3.  Harris  a  party  defendant  tbereto. 
The  Mil  so  filed  charges  fraud,  and  asks  t<x 
a  decree  caneeHug  and  annulling  flw  deeds 
and  mortgages,  upon  the  farm  of  860  acrea, 
described  In  the  bill.  Separate  answers  were 
filed  to  this  bUl  by  all  the  defendants.  On 
JiOy  8^  189?,  Sdbn  W.  Tbnnpson  filed  a  pe- 
tition In  tbe  same  court  to  oiforce  a  me- 
chanlc'B  Hen  against  said  farm,  making  said 
Mnndy,  Oatharlne  Dumont,  John  W. 
HarrUh  and  others  parties  thereto.  Answers 
were  filed  to  this  petition,  which  was  a  pe- 
tition for  a  mechanic's  lien  tor  wwk  maH 
labOT  done  in  building  a  bouse  upon  said  farm. 
Ther^  also,  to  Oie  S^tember  term,  189T. 
<tf  the  court,  an  Interrenlng  petition  was  filed 
by  Thomas  B.  Wright  and  John  W.  WUght, 
as  partners,  also  claiming  a  mechanic's  lien 
on  account  at  materials  fnmlShed  to  said 
Thompson  for  the  constructUm  of  said  house. 
On  January  7,  1808,  the  plaintiff  In  error, 
Olara  J.  Harris,  filed  a  bill  In  said  court  to 
foreclose  two  mortgages  executed  by  Bachael 
T.  Ctoodwin,  one  for  91.100  to  Hia.  M.  J. 
Boyd,  and  the  other  fOr  $5,000  to  M.  H. 
Hundy  upon  said  farm  o(  800  acres,  which 
mortgages  are  alleged  to  bave  been  assigned 
to  plaintlfl  In  error,  Obua  J.  Hurls.  To  this 
Ull  to  toieclose  Rachael  T.  Goodwin.  Oath- 
arlne F.  I>umont,  John  Tliompsoii,  John  W. 
Harrlst  T.  B.  Wright.  John  W.  Wright,  and 
othe^  were  made  defendants.  Answers 
were  filed  by  Osthsrlne  F.  Dumont  and  John 
Thompson  to  tbe  bill  to  foreclose.  After 
the  original  proceeding  to  set  aside  the  deeds 
and  mOTtgages  oa  account  of  fraud,  and  the 
proceeding  to  foreclose  tbe  mortgages,  and 
the  proceeding  to  okforce  tbe  mechanic^ 
llena  were  at  issue  by  the  filing  of  replica- 
tions to  the  answen^  the  ttiree  proceedings 
were  c(msolIdated,  and  heard  together.  On 
September  28,  1888,  a  decree  was  reodered 
granting  tbe  rdlef  asked  for  In  the  original 
bill,  setting  aside  tbe  deeds  and  mortgages 
therein  mentioned  as  fraudulent  and  void, 
dismissing  the  suit  to  foreclose  the  mort- 
gages, and  finding  tlms  In  faTor  of  the  peti- 
tioning creditors  in  accordance  with  the  pray- 
ers at  their  petitions.  Hie  present  writ  of 
errw  was  soed  out  m  June  80,  1908,  for  the 
purpose  of  rertewlDg  the  decree  so  entered 
by  tbe  drcult  court  of  Hamilton  county,  it 
being  sued  out  within  about  three  months  of 
tbe  ezpIrati<Hi  of  the  five  years  allowed  by 
tbe  statute  for  teklng  out  a  writ  of  error. 

The  original  bill,  filed  by  Odtharine  F. 
Dumont,  alleges  that  she  was  numarried,  and 
a  widow,  and  the  owner  of  a  farm  containing 


800  acres,  more  or  less,  in  Hamntod  county; 
that  about  January  1,  1887.  John  W.  Hants 
conoalved  tbe  purpose  of  defrauding  ho-  by 
obtalnitig  title  to  said  farm  through  false  and 
fraudulent  i»retenses  and  r^Ksentatlons; 
that  said  Harria  waa^  and  still  ia,  a  married 
man,  Uting  In  EransTille^  Ind.,  ot  good  ad- 
dress, agreeable  mannen,  **a  smooth  scoun- 
drel" capable  by  fiilsebood  and  deceit  of  win- 
ing her  confidence;  Uiat.  with  Intent  to  cheat 
and  defraud  her  out  of  ttm  title  to  said  hud, 
he  proposed  marriage  to  her;  that  she,  be- 
iqg  deceived  by  his  false  representationB,  Id 
which  she  cmfided,  and  not  knowing  bis 
ulterior  purpose  to  dieat,  acceptQd  his  progoOf 
tlon.  not  knowing  that  he  was  a  married  man, 
and  agreed  within  a  reaamable  time  to  marry 
blm;  that  immediately  after  obtaining  her 
promise  he  ihslsted  that  she  should  sen  and 
diapose  at  her  real  estate,  and  represrated 
that  upon  their  marriage  they  would  reside 
In  Svansrtlle,  Ind.;  thst  be  r^ireseuted  that 
he  had  great  wealfli,  and  that  attex  tiietr 
marriage  It  would  be  undeslnible  to  have  land 
In  EbtmUton  county;  that,  relying  npcm  his 
Integrity.  >he  agreed  with  him  to  emdmags 
said  farm  in  Hamlltim  county  for  real  estate 
In  Huntlngburg,  Ind.;  ttiat  at  his  instance,  on 
January  23,  1807,  sbe  executed  a  deed  etm- 
veylng  the  asid  farm  to  Bachael  T.  Qoodwln. 
of  Wabash  county,  IH.,  and  dellTcred  aald 
deed  to  said  John  W.  Harris,  and  recelred 
from  him  a  deed,  executed  by  Bachael  T. 
Goodwin,  dated  January  25,  1897,  eoure^ng 
to  Catharine  F.  Dumrait  real  esteto  in  Hunt- 
lngburg, Ind.;  that 'as  to  tbe  value  of  Hie  lat> 
ter  she  relied  upon  the  fraudulent  repreaaita- 
tloDS  of  said  Harris;  that  said  Goodwin  was 
a  relative  of  his,  and  conspiring  wttil  Um 
to  cheat  and  defraud  her;  that  on  February 
1.  1897.  he  procured  the  said  Qoodwln  to 
make  a  fraudulent  mortgage  on  the  farm  of 
350  acres  to  one  M.  J.  Boyd  for  the  pretended 
consideration  of  $1,100,  to  become  due  in  fire 
years,  which  was  filed  February  IS,'  1897; 
that  to  further  carry  oat  his  fraudulent 
scheme  he  procured  said  Qoodwln  on  Peb- 
mary  18,  1887,  to  execute  and  deliver  to  cme 
M.  H.  Mnndy  a  fraudulent  mortgage  on  safd 
farm  for  96,000,  to  become  due  In  five  years, 
which  was  recorded  on  February .  15,  1807; 
that  both  said  mortgages  were  without  val- 
uable consideration,  and  made  at  the  Instance 
of  Harris  for  the  purpose  of  cheating  and 
defrauding  her,  and  were  received  by  said 
Boyd  and  Hundy  knowingly  for  the  same  pnr^ 
pose;  that  said  Harris,  in  pursuance  of  his 
intentkm  to  defraud  her,  telsely  represented 
that,  if  she  would  convey  to  him  the  Huntlng- 
burg property,  he  would  conv^  It  into  $3,500 
cash;  that,  expectlDg  to  marry  him  soon,  and 
relying  on  his  promise,  and  being  dec^ved 
and  duped,  she  conveyed  to  him  the  Huntlng- 
burg property  a  few  days  after  it  had  been 
conveyed  to  h^,  for  the  purpose  of  having 
it  converted  Into  said  sum  of  money,  but  he 
did  not  so  convert  it,  but,  conspiring  with 
said  Mnndy  to  defraud  her,  procured  a  deed 
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from  Moody  anA  bis  v^te  to  be  made  to  ber, 
conveying  to  ber  160  acres  of  land  in  Nevada 
oonnty.  Axk.,  for  a  pretended  eonstderatton 
of  $3,600;  tbat  sbe  received  said  deed  to  tbe 
Arkansas  land,  and  returned  to  said  Harris 
bis  note  for  $3,500,  vrblcb  sbe  beld  for  tbe 
Himttngbnrg  pn^erty;  tbat  said  Harris  and 
Mtmdy  represented  to  ber  tbat  said  Arkansas 
land  was  well  wortb  $3,600,  wben  in  fact  It 
waa  almost  worthless,  and  was  used  In  pur- 
siumce  of  a  scbeme  to  defraud  ber  ont  of  tbe 
Hamlltcm  county  farm;  tbat  sbe  offers  to  re- 
conrey  to  said  Mmidy  said  Arkansas  land; 
tbat  on  June  14^  1897,  said  Harris  obtained  a 
fraudulent  deed  from  said  Goodwin  to  him- 
self of  aU  of  said  Hamilton  county  land,  being 
350  acres,  and  tbe  said  Hnntlngburg  j^p- 
erty;  tbat  Harris,  Goodwin,  Mnndy,  and 
Boyd,  in  relation  to  said  deeds  and  mort- 
gagee, s^rately  and  together  conspired  to 
defraud  ber;  tbat  tbe  said  transactions  and 
conveyances  were  tbe  results  of  sucb  coo- 
piracy.  Tbe  bill  prays  tbat  tbe  deed  of 
January  28, 1807,  by  wblcb  she  conveyed  tbe 
Hamilton  county  land,  be  annulled,  and  that 
said  mortgages  made  by  Goodwin  to  Boyd 
and  M undy  be  ammlled;  tbat  said  deed  dated 
Jnoa  14.  1887,  made  by  Goodwin  to  Eterrls. 
onmylng  said  800  acres,  be  annulled,  etc.; 
and  for  general  relief,  etc.  The  final  decree 
of  tbe  comrt  fovnd  sulAtantlally  in  accordance 
witb  tbe  prayer  of  tbe  bill,  and  decreed  Qiat 
tbe  deed  of  tbe  860  acres  to  Ra^el  T.  Good- 
win, abd  the  deed  of  tbe  same  land,  made  by 
Bfrs.  Goodwin  to  John  W,  Harris,  wore  null 
and  rtjSA,  and  tbat  tba  mortgages  to  Mrs- 
Boyd  and  Mr.  Mnndy  were  yiM.  and  iaopeat- 
Uva;  tiiat  Catharine  F.  Dnmoot  was  the  own- 
er of  the  Hamilton  county  real  estate,  and 
abonU  be  let  Into  poasesslcm  thereof  etc 

B.  B.  Green  and  Theodore  G.  Blsley.  for 
plaintiff  In  error.  T.  B.  Stelle.  Leooldas 
Walker,  and  John  R.  Oroas,  ttx  pendants  in 
error. 

MAQBUDEO,  J.  (after  stating  the  facts). 
In  considering  the  question  whether  or  not 
tbe  decree  entered  by  tbe  circuit  court  was 
correct,  we  will  refer  only  to  the  reaatxiB 
urged  by  tbe  plaintiff  In  error,  Olara  J.  Har- 
ris, why  tbe  decree  should  be  reversed,  and 
in  the  order  in  which  tiiose  reasons  are  pre- 
sented In  the  argument  of  counsel. 

1.  It  Is  contended  by  counsel  for  plaintiff 
In  error  tbat  there  was  no  equity  on  tbe  face 
of  the  bill  filed  below  by  defendant  In  error 
Oatbailne  F.  Dimiont,  upon  tbe  alleged 
ground  tbat  she  did  not,  upon  the  discovery 
of  the  alleged  fraud,  before  filing  hex  bill, 
offer  to  convey  back  to  Rachael  T.  Goodwin 
tbe  Huntlngburg  property  received  by  her  In 
exchange  for  the  Hamllbm  county  farm;  in 
other  words,  it  Is  said  that  there  was  no 
offer  in  ber  bill  to  place  Mra  Goodwin  In 
statu  quo.  In  support  of  this  ccmtentlon  the 
nUe  is  Invoked  that,  before  a  court  of  equity 
win  resdnd  an  exchange  of  lands  or  a  aaM 


of  lands  on  the  ground  of  fraud,  it  must  be 
averred  and  proven  tbat  the  party  seeking 
tbe  relief  bas  offered,  and  Is  ready  and  able, 
to  place  tbe  other  party  in  statu  quo.  Brady 
T.  Cole,  164  111.  116,  45  N.  S.  438;  Dowden 
V.  Wilson,  108  111.  257.  We  are  of  the  opin- 
ion that  under  the  facts  of  this  case  It  was 
not  necessary  for  the  defendant  In  error  Du- 
mont  to  restore  to  Kacbael  T.  Goodwin  the 
Huntlngburg  property.  Tbe  bUl  offers  to  re- 
convey  to  Mimdy  the  Arkansas  property,  and 
the  decree  requires  Mrs.  Dumont  to  execute 
to  John  W.  Harris  a  deed  conveying  to  him 
the  Arkansas  land,  and  also  orders  her  to 
deposit  tbe  deed  and  the  sum  of  $92.51,  paid 
to  her,  with  tbe  clerk  of  tbe  court  within  30 
days.  This  was  tbe  only  requirement  which 
it  was  necessary  to  make  of  her  in  mAet  to 
do  complete  JusUce. 

John  W.  Harris  induced  Mrs.  Dumont,  a 
widow  with  two  children,  to  deed  ber  farm 
of  350  acres,  wortb  about  $5,000,  to  Mrs. 
Bacbael  T.  Goodwin,  bis  mother-in-law.  In 
exchange  for  certain  lots  In  Huntlngburg, 
Ind.  There  Is  testimony  tending  to  show 
tbat  at  tbe  time  of  tbe  exchange  In  January, 
1697,  tbe  Huntingbui^  property  was  worth 
only  about  $500,  and  there  is  otber  testimony 
tending  to  show  tbat  It  was  worth  from 
$3,000  to  $4,000.  Tbe  court  below  In  Its  de- 
cree found  that  the  Hamilton  county  farm 
was  worth  about  $SJ600,  and  the  Huntlng- 
burg property  was  not  worth  over  $500. 
While  tbe  evidence  vjfcai  thla  subject  of  value 
was  conflicting,  we  see  no  reason  for  disturb- 
ing the  finding  of  the  court  below.  Bat  we 
do  not  regard  the  comparative  values  of  tbe 
Hamilton  county  land  and  tbe  Huntlngburg 
land  as  being  important  factors  In  this  case. 
Whoi  John  W.  Harris  Induced  Mrs.  Dumont 
to  consent  to  tbe  exchange,  tbe  title  to  the 
Huntlngburg  property  was  In  Clara  J.  Har- 
ris, tbe  wife  of  John  W.  Harris.  On  January 
22,  1897,  Just  after  Mrs.  Dumonf ■  consent  to 
tbe  exchange,  the  Huntlngburg  property  was 
conv^ed  by  Clara  J.  Harris  and  John  W. 
Harris,  her  husband,  to  Rachael  T.  Goodwin, 
the  mother  ot  Mr&  Harris.  On  the  next  day, 
January  28,  1897,  Mrs.  Dumont,  at  the  in- 
stance of  Harris,  conv^ed  ber  farm  to  Badlt- 
ael  T.  Goodwin.  Mra.  Dnmont  swears  that 
Harris  told  ber  that  he  iras  an  nnmarried 
man.  Harris  denies  that  be  r^resented  to 
her  that  he  was  an  unmarried  man.  Tb^ 
contradict  each  other  directly  as  to  this  rep- 
resentetion.  But  there  are  many  drcnmstan- 
ces  developed  by  the  evldaice  which  tend  to 
confirm  the  stotement  <XF  Mis.  Dnnumt  upon 
this  subject  One  of  them  Is  tbe  fact  tba^ 
as  soon  as  the  exidiange  was  agreed  upon, 
Harris  and  his  wife  conveyed  tbe  Huntlng- 
burg property  to  Bfrs.  Goodwto,  and  then 
Mrs,  Goodwin  made  the  ctoiTeyance  to  Mrs. 
Dumont  As  the  title  was  la  Mrs.  Harris, 
there  Is  no  reason  why  Harris  and  his  wife 
should  not  have  conveyed  tbe  Indiana  land 
directly  to  Mrs.  Dumont,  if  it  was  not  bis 
purpose  to  conceal  from  her  tbe  fact  tbat  he 
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bttd  a  wtfe.  8Iie  would  bare  dlscoTered  hit 
matrlage  If  he  bad  teodwed  her  a  deed  exe- 
cuted by  himself  and  Mn.  Harris.  The  fact 
that  he  caused  the  ti^e  to  be  conveyed  to  his 
mother-in-law,  and  to  be  deeded  by  the  latto: 
to  Mrs.  Dumont,  would  Indicate  an  lntentl(m 
to  conceal  the  tact  of  his  mairiaga  But  on 
March  2,  1897,  Harris  induced  Mra.  Dumont 
to  conv^  to  him  the  Huntinffburg  property* 
and  In  exchange  for  such  conveyance  he  gave 
to  her  his  personal  note  for  93,000,  or,  ac- 
cording to  some  of  the  testimony,  for  $3,000. 
After  having  Induced  ber  to  deed  to  him  tbe 
Huntlngburg  land  In  exchange  for  his  per- 
sonal note,  he  then,  on  March  15,  1887,  in> 
duced  her  to  surrender  to  Mm  bis  note,  and 
to  take  in  exchange  for  It  a  deed  of  160 
acres  of  laud  In  Arkansas.  This  deed  was 
executed  to  her  by  a  lawyer  by  tbe  name  of 
M.  H.  Mundy.  The  title  to  the  Arkansas 
land,  It  apprars,  bad  been  conveyed  to  Mun- 
dy by  Harris,  and  It  Is  claimed  that  Harris 
and  Mundy  each  owned  an  undivided  half 
of  the  Arkansas  land.  It  la  proven  beyond 
question  that  this  Arkansas  land  was  worOi 
only  from  60  to  75  cents  per  acre;  that  is 
to  say,  from  ^  to  $120.  It  Is  shown  by  a 
letter  writtm  by  Harris  to  Mrs.  Dumont,  and 
by  othv  testimony,  that  he  falsely  represent- 
ed to  her  that  a  man  named  Wilkinson  bad 
offered  12,750  for  this  Arkansas  land.  Wil- 
kinson, however,  in  a  letter,  writtm  by  bim, 
and  dated  May  2S,  1897,  advises  Mrs.  Dumont 
to  keep  the  letter  Harris  wrote  to  her  as 
evidence  of  fraud,  and  denounces  Harris  as 
"a  liar  and  a  thief." 

It  thus  appears  that  Harris  Tilmself  ob- 
tained the  title  to  the  Huntlngburg  land,  and 
that  Mrs.  Dumont  In  fact  received  nothing 
In  exchange  for  her  farm  except  the  Ar- 
kansas land,  which  was  worth  only  from  $80 
to  $120.  When,  therefore,  she  tendered  to 
Harris  a  deed  of  the  Arkansas  land,  she  of- 
fered to  restore  all  that  she  bad,  as  matter 
of  fact,  received,  except  a  small  amount  of 
money,  which  the  court  also  required  her  -to 
deposit  In  court  The  evidence  shows  tiiat 
Mrs.  Goodwin  had  no  Interest  in  this  trans- 
action, except  that  she  was  «itltled  to  the 
right  to  live  on  the  Indiana  land  during  her 
life.  The  evidence  Is  conclosfve  to  our  minds 
that  In  all  these  matters  John  W.  Harris 
was  acting  as  the  agent  and  representative 
of  his  wife  and  of  his  mother-in-law,  and 
that  they  were  mere  tools  In  his  hands  to 
carry  ont  his  plans  and  obey  bis  Instmctions. 
They  must  be  held  responsible  for  what  he 
did.  He  swears  himself  that  he  acted  In 
their  behalf.  While,  therefore,  the  title  to  tbe 
Indiana  lots  was  not  actually  conveyed  back 
to  Mrs.  Goodwin,  It  was  conveyed  to  ber 
agent,  John  W.  Harri& 

2.  It  is  claimed  on  tbe  part  of  plaintiff  in 
«Tor  that  this  transfer  or  exchange  of  lands 
cannot  be  rescinded  by  Mrs.  Dumont  upon 
the  ground  that  he  made  no  represnitatlon 
of  an  existing  fact,  but  merely  made  a  prom- 
ise as  to  wliat  be  would  do  in  tbe  fntora  In 


otbw  wwds,  it  la  said  that  be  ^mlsed  to 
marry  her,  and  take  hw  to  a  comfortable 
home 'in  Bvansville,  wbwe  she  would  no 
longer  need  tbe  Hamilton  county  lands;  and 
that  this  conBtlttttes  no  fraud,  upon  tbe  al- 
leged ground  that  a  false  representatioD. 
within  tbe  meaning  of  tbe  law,  must  be  as  to 
a  past  or  present  state  ot  facts,  and  not  mere- 
ly as  to  an  intention  to  do  something  In  the 
fatuie.  E[aennl  v.  Blelsch.  146  lit  262.  84 
N.  B.  158;  Murphy  T.  Murphy,  UO  IlL  860. 
09  N.  B.  796;  Brad^  r.  Oole,  supra.  We  have 
no  fault  to  find  wIUi  the  doctrine  thus  in- 
voked that  ihe  telse  representation  most  be 
as  to  an  existing  or  past  fact,  and  not  mere- 
ly a  promise  to  do  an  act  In  the  future.  But 
to  tbe  case  at  bar  there  was  not  merely  a 
promise  to  marry  the  defendant  in  error 
Dumont  at  a  future  time,  but  Hiere  was  a 
false  representation  by  Harris  as  to  an  exists 
lug  fact;  that  Is  to  say,  being  a  married 
man,  he  r^resented  it  to  be  a  fact  that  be 
was  an  mimarried  man.  It  was  upaa  tbe 
false  representation  of  the  existing  fact  as 
to  his  marriage  or  mmmarriage  that  her 
promise  to  him  was  based.  It  cannot,  tbere- 
fore,  be  said  that  hem  was  merely  a  repre- 
sentation as  to  what  he  totended  to  do  to  tbe 
future,  but  he  went  further  and  falsely  rep- 
resoited  that  he  was  an  unmarried  man,  and 
thereby  gained  ber  confidence.  Not  only  did 
Harris  obtato  tbe  Huntlngburg  property- fto 
Mmself  by  todudng  Mrs.  Dnnumt  to  convey 
It  to  him,  but  he  also  otKatoed  the  titU  to  tbe 
Hamilton  county  .farm,  because  it  appears 
that,  on  June  14, 1897,  that  farm  was  deeded 
to  him  by  Mrs.  Qoodwto;  so  that  he  finally 
himself  obtained  tbe  Utie  to  both  ideeei  of 
property  tovolved  to  the  exdiange. 

8.  It  is  claimed  on  tlie  part  of  the  platotUt 
to  error  that  the  court  below  erred  to  dis- 
missing the  bill  to  foreclose  the  two  mort- 
gages executed  by  Mrs.  Goodwin  to  Mts. 
Boyd  and  M.  H.  Mundy.  As  to  tUe  mortgage 
for  $5,000  to  Mundy,  there  was  no  con^era- 
tlon  for  It  whatever,  and  voy  soon  after  ob- 
taining it  Mundy  transferred  tiie  nHMigage 
and  the  note  for  $5,000  secured  thereby  to 
Mrs.  Harris.  He  says  hlms^f  to  his  testi- 
mony that  he  had  no  totsreat  In  tbe  note  or 
mortgage,  and  took  It  becansfe  Harris  re- 
quested him  to  do  so,  and  assigned  It  to  Mrs. 
Harris  because  Harris  requested  bIm  to  do 
so.  As  to  the  mortgage  for  $1,100  made  to 
Mrs.  Boy^  that  mortgage  also  was  trans- 
ferred by  Mra.  Boyd  to  Mrs.  Harris.  There 
may  have  been  some  money  advanced  upOn 
this  mortgage  by  Mrs.  Boyd,  to  Harris,  w 
his  wife,  or  Mrs.  Goodwin,  but  the  testi- 
mony diows  that  a  mortgage  was  executed 
to  Mrs,  Boyd  upon  the  Huntlngburg  land  as 
a  substitute  tor  the  mortgage  upon  the 
HamtUon  county  land.  Although  the  mort- 
gage for  $1,100  on  the  Hamilton  county  farm 
was  not  actaally  released,  yet  the  testimony 
tends  to  show  that  It  was  paid  either  to 
mon^,  or  by  a  mortgage  upon  tbe  Indiana 
land,  or  by  tbe  personal  obUfatton  ot  Hia, 
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Harris  W*  are  oC  tb«  <H;iliilon  that  the 
chancellor  belov  ocwreetly  decided  that  these 
mortgagea  were  fraodolent,  and  that  their 
execution  was  merely  a  part  of  the  scheme 
to  defraud  the  defendant  In  error  Oatharlne 
F.  Domont  The  decree  tiierefore  properly 
directed  that  the  biU  to  f oiedope  Aould  be 
dlamlased. 

4w  The  plaintiff  In  wrw  complains  of  the 
decree  ao  far  as  it  enforces  the  mechanlea' 
liens  In  farmr  of  the  parties  fmnlsblng  labor 
and  material  to  ctmstnict  a  house  upon  the 
farm  ia  Hamilton  county.  It  appears  that 
at  some  time  during  the  progress  of  these 
transactlonfl  the  bouse  which  had  been  oc- 
cupied by  Mrs.  Dumont  v^oa  the  farm  was 
burned  ^wn,  and  Thompson  was  employed 
to  build  a  bouse,  and  Wright  and  his  son  fur- 
nished the  matralal  for  its  constructloa. 
Whether  this  part  of  the  decree  enforcing 
the  mechanic^  liens  claimed  by  the  petition- 
era  Is  correct  or  not  It  is  not  necessary  to 
decide.  Inasmuch  as  the  decree  restores  to 
Mm.  Dumont  ber  farm  of  850  acres,  and 
forbids  the  foreclosure  of  the  mortgages 
against  It,  It  can  make  no  difference  to  the 
plaintiff  In  vnor,  Qara  J.  Harris,  whethw 
the  decree  enforcing  the  meclianlcs'  liens  Is 
correct  or  not.  She  has  no  interest  In  that' 
matter,  Inasmncb  as  she  is  held  to  have  no 
Interest  in  the  property  against  which  the 
Hens  are  enforced.  The  def^idant  in  error 
Catharine  F.  Dumont  does  not  complain  of 
the  decree  enforcing  the  mechanics*  liens,  and 
assigns  no  cross-errors  In  relation  thereto. 
If  she  chooses  to  take  ber  property  back,  sub- 
ject to  the  decree  enforcing  these  Uens,  It  Is 
a  matter  which  has  no  concern  for  tbe  plain- 
tiff In  error,  and  of  which  the  plaintiff  In 
error  cannot  complain.-  Counsel  for  plaintiff 
In  error  in  their  brief  say:  "So  far  as  the 
plaintiff  In  error,  Mrs.  Olara  J.  Harris,  Is 
concerned,  tbe  decree  of  the  circuit  court 
awarding  a  mechanic's  lien  on  the  Hamilton 
county  lands  Is  a  matter  of  no  Interest  to 
ber,  unless  the  decree  rendered  on  the-  bill 
of  Catharine  Dtmaont,  and  on  her  bill  to 
foreclose  the  mortgages,  sball  be  reversed  or 
modified  BO  as  to  protect  the  intntgageb,  one 
or  both."  The  law  does  not  permit  a  litigant 
to  complain  of  an  error  which  does  not  op' 
erate  to  tbe  pr^ndlce  of  the  litigant  com- 
plaining. 

We  discover  no  good  reason  for  disturbing 
the  decree,  enta«d  by  tbe  chancellor  npon 
tbe  hearing  bad  In  tbe  lower  court  Acciird- 
Ingly,  tbe  decree  of  tbe  drcnlt  court  of  Ham-' 
Uton  coonty  la  affirmed.  Decree  affirmed. 


(an  111.  308) 

CHAMPION  T.  UYBBS  «t  aL 

(Snpreme  Goort  of  Illhiols.   Feb.  17,  1004.) 

DITORCB— AUUONT— RIOHT  TO  AWARD  RBAL 
BSTATB  IN  FEB-APPBAI>-REIVIGW— CERTIFI- 
CATE OF  BVIDKNCB— SUFFICIENCY. 

1.  Where  tbe  certificate  of  evideoce  In  the  rec> 
ord  on  appeal  does  sot  state  that  the  evidence 
certified  to  was  all  the  evideacek  a  specific  find- 
ing of  fact  most  prevalL 


2.  Where,  Id  a  salt  for  divorce  bistltated  Iqr 
tbe  wife^  It  ap^red  that  tor  a  nomber  of  y«ai> 
after  tbe  mamage  the  wife  clerked  and  worked 
for  the  hosband's  mother,  and  that  tbe  bnsband 
received  her  earnings,  which,  together  with 
money  of  hia  own,  £e  Invested  in  real  estate, 
tbe  chanceUlor  was  warranted  ia  vesting  tbe 
wife  with  the  title  in  fee  to  a  part  of  audi 
real  estate  as  alimony. 

Brror  to  Circuit  Coort,  Garroll  Oonnty; 
James  Shaw,  Judge. 

Suit  for  a  dlvwce  by  Marlanna  Champion 
against  Clarmce  A.  Champion.  From  a  de- 
cree granting  the  divorce  and  awarding  ali- 
mony to  the  wife,  defendant  sued  ont  a  writ 
of  error  against  Smith  Myers,  the  adminis- 
trator and  surviving  husband,  and  the  belrs 

tbe  deceased  plaintiff.  Affirmed. 

George  L.  Hoffman  and  Henry  Mackay, 
for  plaintiff  in  error.  Ralph  fi.  Eatm  and 
a  W.  BllddJekanfl,  tor  defendants  In  «w. 

B0GO8,  J.  This  la  a  writ  of  mar  brongbt 
to  reverse  the  decree  entwed  In  the  drcnlt 
conrt  of  Carroll  county,  awarding  MaHanna, 
tbe  wife  of  tbe  plaintiff  In  error,  a  divorce, 
and  granting  to  ber,  aa  alimony,  the  fee  title 
to  two  town  or  lots  in  tbe  town  (fiaw 
city)  of  Nanaxk,  and  alao  tbe  title  to  the 
houaehold  and  Utchan  fmnlture  In  use  In 
the  dwelllEW  booae  altnato  on  one  of  said  Uvts. 
Subsequent  to  tike  rendltimi  of  the  decree  for 
divorce,  tbe  wife  Intermarried  with  tiie  de- 
fendant In  enor  Smith  Myers,  and  on  the 
17th  day  of  July,  1908,  departed  this  life, 
leaving  aa  ber  helra  and  legal  rennreeentativea 
tbe  defendants  In  oror,  TbiB  writ  was  aued 
out  on  tbe  2d  day  of  October,  1908. 

Tbe  bill  charged  tbe  plaintiff  In  enor  with 
adultery  with  one  Minnie  Beed.  Tbe  plain- 
tiff In  error  was  pnsonally  served  wlQi  sum- 
mons but  did  not  appear,  and  deninlt  was 
entered  against  Um.  The  conrt  beard  the 
testimtmy  of  wlteesses  tokm  orally  in  open 
court,  and  a  decree  was  entered  which  re- 
cites that  the  court  found,  from  tbe  evidence 
heard,  that  all  of  tbe  allegations  of  the  Ull 
were  true;  and  tbe  decree  also  recited,  as  a 
i^>eda1  finding  of  fact,  that  tiie  plaintiff  In 
error  was  guilty  of  tiie  charge  of  adultery. 

niere  Is  a  certlfleato  of  evidence  In  the 
recwd,  but  the  cotlflcate  does  not  state  that 
that  certified  to  was  an  tiie  era!  evidence 
tliat  was  heard.  The  specific  findtaig  redted 
In  tbe  decree  that  the  plaintiff  In  error  was 
gullly  of  adultecT  must  prevail.  In  tiie  ab- 
sence of  tile  preservation  of  all  the  evidence 
upon  which  the  court  acted.  Bomnan  t. 
Bowman,  M  111.  7S.  Iforeovw,  we  have  ex- 
amined the  testimony  as  presarred  hf  flie 
ctttiflcato,  and  tblnk  It  amply  sopports  tbe 
finding  of  tbe  court 

Tht  decree  also  redted  that  tbe  comt  found 
from  tiie  testimony  that  tiie  plaintiff  In  error 
owned  tiiree  tots,  namely,  lots  %  T,  and  8,  In 
block  Bt  Garry's  Second  Addition  to  Lanark, 
in  Garroll  eonnty,  on  each  of  which  lote  was 
a  dwelling  house,  and  that  tbe  plaintiff  In  er- 
ror was  also  the  owna  of  bonsehold  effects 
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and  cash  <rf  large  Tahie^**  and  tbat  the 
wife  bad  no  means  of  •uppozt,  waa  In  deH< 
cate  health,  and  wholly  dependent  The  de- 
cree awarded  to  the  wife  the  household  fnr* 
nlture  and  the  title  In  fee  simple  to  two  of 
said  lots,  namely,  lots  2  and  8,  In  lieu  of  and 
as  alimony,  and  declared  the  plaintiff  in  error 
to  be  the  owner  of  the  other  lot  These  three 
lots,  with  the  houses  thereon,  were  of  the 
value  of  (800  to  $1,000  each.  The  principal 
contention  Is  that  the  decree  should  be  re- 
versed In  so  far  as  it  invested  the  wife  with 
the  fee  of  the  two  lots. 

The  right  and  power  of  a  court  of  equity 
to  assign  as  alimony  to  the  wife  a  part  of  the 
real  estate  of  the  husband  in  fee  has  been 
frequently  declared  by  this  court  Armstrong 
T.  Armstrons,  85  III.  100;  Ross  t.  Boss,  78 
III.  402;  Dinet  t.  Blgenmann.  80  III.  274; 
Bobbins  v.  Robblns.  101  111.  416;  Wilson  T. 
Wilson.  102  111.  297.  If  the  wife  has  no  other 
claim  than  that  which  arises  from  the  exist- 
ence of  the. marriage  relation,  an  allowance 
payable  In  money  at  stated  periods,  which 
remains  within  the  control  of  the  court  to 
Increase  or  diminish.  Is  the  proper  mode  of 
granting  alimony,  .to  which  may  be  added 
absolute  transfer  of  articles  of  personal  prc^ 
erty,  as  household  fqmlture,  when  such  Is 
shown  to  be  proper  and  advisable,  and  pe- 
culiar conditions  of  the  parties  and  of  the 
property  of  the  husband  may  render  it  best 
and  proper  that  a  money  allowance  In  gross 
should  be  made.  If  the  wife  has,  from  equi- 
table consideratiiHis,  other  and  additional  In- 
terests in  her  husband's  pr<vert7  than  such 
as  attach  to  her  status  as  a  wife— as,  if  her 
money  came  to  the  hands  at  the  husband, 
and  has  been  invested  by  him  in  real  estate 
to  which  he  holds  the  title,  or  if  her  earnings 
or  savings  have  gone  Into  tils  possession  and 
aided  him  in  acquiring  the  real  estate— the 
court  may  properly,  when  dissolving  the  mar- 
riage relation,  decree  that  the  wife  shall  be 
vested  with  the  title  in  fee  to  such  real  estate 
or  some  other  resi  estate  belonging  to  the 
husband.  In  order  to  effect  an  equitable  and 
fair  adjustment  of  the  property  rights  of  the  • 
parties. 

We  think  the  evidence  as  preserved  In  the 
cwtiflcate  disclosed  special  equities  in  favor 
of  the  wife  In  the  case  at  bar.  We  find  from 
the  transcript  of  tlie  oral  testimony  that  It 
advised  the  court  as  to  the  condIti<n  and 
necessities  of  the  parties,  and  to  what  «tent 
the  wife  had  contributed  to  the  accumulation 
of  property  and  the  support  of  the  family, 
which  consisted  of  herself  and  her  hnsbaQd. 
It  appeared  from  this  testlOKMiy  the  parties 
were  married  In  1882  and  lived  together  for 
17  years;  that  the  husband  became  Infatn- 
ated  with  a  Mrs.  Reed,  made  many  trips 
from  home  with  b^,  and  was  iftuch  of  the 
time  in  her  company,  and  practically  aban- 
doned his  wife.  He  was  a  carpenter,  and  his 
wife,  for  a  number  of  years  after  their  mar- 
riage, was  employed  as  a  clerk,  and  for  a  fur- 
tbet  period  of  tiine  worlted  for  his  mother. 


The  husband  received  her  earnings.  Wlifle 
testifying,  she  waa  asked,  "Where  did  ttw 
money  come  from  ttiat  bought  these  proper- 
tlesr'  to  which  ^e  repUed:  "We  used  to 
work  together.  I  woi^ed  a  long  time  myself 
after  we  were  married.  I  clerked  for  seven 
w  ^ght  years  steady,  and  Clar«ice  WMrfced 
for  a  great  deal  of  It  Of  course,  he  fell  heir 
to  some  of  the  mcmey  from  his  people  of  late 
years."  She  also  said:  "No  money  that  I  fell 
h^  to  went  into  these  twopaHes.  I  w<ufted 
for  his  niotlier  a  year  and  a  half.  The  pro- 
ceeds of  my  labor  went  Into  tiie  general  fmd, 
wherever  It  was  needed  to  be  used." 

The  testimony  was  not  Improperiy  regard- 
ed by  ttte  chancellor  as  eetablishii«  that 
q;»ecial  equities  existed  la  fftvor  at  the  wife^ 
which  warranted  a  departure  from  the  gen- 
«ral  rule  relative  to  the  allowance  of  alimony 
to  a  wU^  whose  right  Is  only  snch  as  results 
from  a  legal  effect  of  the  ffldstence  ot  tiw 
marriage  relation.  Under  such  drcumstan- 
ces,  It  was  within  the  power  ot  the  duincel- 
lor  to  Invest  the  wife  with  the  title  la  fee  to 
the  lots;  and,  the  ad^stment  of  the  property 
rights  of  the  parties  appearing  to  us  to  have 
been  fiilr  and  equitable,  the  decree  will  ba 
afflrmed.  Decree  affirmed. 


(Kff  lU.  463) 

COBB  CHOCOLATE  GO.  r.  KNUDSON. 
(Supreme  Court  of  ItUnois.  Feb.  IT,  1904.) 

MASTER  AND  SERVANT— PER SONAt.  INJtTRHS- 
NBOLIOENCB— CONTRIBUTORT  NKQLIGBNCB— 
SVIDBNCa  —  SUFFICIENCT  —  QUESTION  FOR 
JURV— ASSUMPTION  OP  RISK— INSTRUCTIONS 
—MODIFICATION— ERASED  INSERTIONS  AND 
MAR0INA1<  COMUENTS—DUTT  OF  FOREMAN— 
UMITATION  OF  AROUMENT^-CONTINUANCS- 
DIUOENCa. 

1.  In  an  action  by  a  servsnt  for  personal  ia- 

Jnries,  evidence  considered,  and  kda  to  Jnsdfir 
Bubmisrion  to  the  jury  of  toe  Issue  of  plsIntUn 
contributory  □egliRence. 

2.  In  an  action  by  a  servant  for  personal  In- 
juries evidence  coDsidered,  and  M4  to  iiBti^ 
submiaaioD  to  the  Jm-y  of  the  issue  oiE  OBfcnff- 
aut'fl  DegligraceL 

3.  Refusal  of  the  trial  eonrt  to  examine  or 
give  more  than  15  instructions  for  each  party 
was  not  reversible  error,  where  the  snbrtaBce 
of  the  only  Instructions  offered  and  refused  was 
contained  in  those  given,  and  It  is  not  shown 
that  appellant  was  prejudiced,  or  wherein  It 
was  nnij>le  to  cover  the  points  invtrived  In  tte 
number  of  instroctltMia  allowed. 

4.  In  an  action  by  a  servant  for  personal  In- 
jariefl  the  court  modified  one  of  defendant's  re- 
guested  Instmctlons  by  Inserting  the  wordi, 
"and  wlthont  special  ordws  from  defendairt!^ 
foreman  to  do  toe  work  in  qnestioB,  and  in  do- 
ing which  the  accident  happened  to  plaintiff." 
The  conrt  also  wrote  on  the  margia.  ^*Sefti8ed 
as  inioring  q>edfic  proof  <rf  specific  otdeia  to 
do  ue  wftrk  In  qnestlmi  and  tm  other  reaaonit** 
and  'Insertions  and  erasures  hy  the  ooott." 
Another  instruction  was  also  marked  on  tbt 
marain,  "Refused  as  ignoring  specific  proof  of 
specific  orders  and  for  other  reasons.**^  A  pea 
was  drawn  through  all  the  written  worda  ta 
such  a  manner  that  the  jury  coald  still  read 
what  had  been  written,  and  the  instmcttonswers 
given  in  this  condition.  Btld  not  to  erroneously 
xive  undue  prominence  to  certain  features  of 
the  case  or  Improperly  Influencs  the  jury. 

6.  The  first  count  of  the  declaratian  in  as 
action  by  a  servant  for  personal  injuries  al- 
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Icged  a  negUgeDt  faHors  to  warn  plaintiff '«t 
the  dangers  of  machloerr  about  which  he  waa 
directed  to  work,  while  the  second  count  al- 
leged negligent  failare  to  guard  the  cogwheels 
by  wUen  plaintiff  was  injured.  ThO'evidMlM 
■bowed  that  the  cogwbeeh  were  unprotectad. 
and  tended  to  show  that  plaintiff  was  specif- 
ically ordered  to  work  close  to  the  cogs.  Held, 
that  instmctiooB  based  on  tfae  propositions  of 
tbe  cogwheels  being  nnprotected,  and  that  plain- 
tiff assumed  the  risk  of  risible  dangers,  but 
not  taking  into  aocoont  the  effect  of  the  specific 
orders,  were  propwlf  UmitM  br  the  court  to 
the  second  couut. 

&  In  an  action  hj  a  serrant  for  personal  in- 
juries it  was  alleged  that- defendant  was  negli- 
gent in  failing  to  give  warning  of  danger  from 
exposed  cogwheels  which  caused  the  lujiirf ,  and 
in  leaviDg  such  wheels  exposed.  The  eridence 
abowed  tbat  plaintiff  waa  working  around  a 
chocolateMmsblog  machine  moved  by  exposed 
cogs,  wbicb  be  did  not  have  to  approach  very 
eloselj  until  ordered  by  his  foreman  to  clean 
around  them.  In  doing  which  witb  some  waste 
under  the  foreman's  supervision  the  waste  be- 
came eataneled,  drawing  plaintiffs  hand  into 
the  cogs,  lield,  that  an  Inatruction  tbat  if 
plaintiff  knew  or  could  have  known  that  tbe 
use  of  waste  was  dangerous,  and  yet  voluntarily 
used  it.  defendant  was  not  goilty,  was  properly 
refused. 

7.  A.  requested  Inirtruction  tbat  If  plaintiff 
knew  of  tbe  danger,  and  of  defendant's  failure 
to  brovida  a  safe  place  and  materials  in  and 
with  which  to  work,  aud  nevertheless  continu- 
ed to  work,  defendant  was  not  guilty,  was  prop- 
o'ly-  refused  because  ignoring  proof  of  tbe  spe- 
dfle  order  to  do  tb»  work  in  which  plaintiff 
was  ialnred. 

8.  A  servant  doa.  not  assume  all  thje'  ordinary 
risks  of  bis  employmunt,  but  only  such  as  are 
known  to  him,  or  so  obviou-.  tbat  knowledge 
may  be  presumed. 

9.  In  an  action  by  a  scrvunt  against  the  mas- 
ter for  personal  injuries:  the  declaration  char- 
ged, and  thp  evidence  tended  to  show,  tbat  de- 
fendant's fcreman  ordered  plaintiff  to  do  the 
work  in  tbe  course  of  wbich  he  was  injured. 
The  court'  instructed  tbat  if  defendant's  fore- 
man gaTe  such  order  be  was  chargeable  with 
the  specific  duty  of  exercisiug  reasonable  care 
to  see  that  the  placf"  where  he  ordered  plaintiff 
to  work  was  reasonably  safe,  and  plaintiff  had 
a  right  to  rely  on  the  performance  of  this  duty. 
HelUy  tbat  such  Instmction  was  not  misleading, 
as  other  InstnictionB  stated  tba^  ht  order  to 
recorerr  plaintiff  must  have  been  In  tbe  exer- 
cise of  reasouable  care,  and  tbat  obvious  and 
nnderstood  dangers  were  assumed  by  him. 

10.  In  an  action  by  a  servant  for  personal  In- 
iuries,  in  which  only  six  witnesses  were  exam- 
ined, and  tbeir  testimony  was  brief,  tt  was  not 
an  abuse  of  discretion  to  limit  argument  to  30 
minutes. 

11.  In  an  action  by  a  servant  for  injuries  caus- 
ed by  getting  bis  hand  cangbt  in  cogs  while 
cleaning  around  tbem,  plaintiff  claimed  that 
cleaning  was  not  a  part  of  his  usual  occupa- 
tion of  tending  the  machine  which  the  cogs  op- 
erated. A  witness  was  aiAed  what  were  the 
duties  of  one  running  tbe  machine,  and  allowed 
to  answer,  "What  he  osnally  did,  not  what  it 
was  his  duty  to  do."  His  answer  tbat  be  clean- 
ed a  box  undemeatb  tbe  machine,  and  cleaned 
the  floor,  but  not  tbe  coge,  was  stricken  out 
OD  defendant's  motion.  Eeli  not  error. 

12.  In  an  action  by  a  servant  against  the  mas- 
ter for  personal  injuries  alleged  to  have  been 
TeoelTed  while  ddng  work  wblch  he  was  direct- 
ed to  do  br  Us  foreman,  evidence  by  dtfend- 
ant's  president  as  to  what  he  knew  at  or  be- 
fore the  accident  as  to  tbe  carefulness  and  com- 
petence of  tbe  foranan  was  immaterial. 

13.  In  an  action  by  a  servant  against  tile  master 
for  personal  Injuries  a  motion  for  s  cootinnance 
was  made  on  the  day  of  trial  becaase  of  ab< 
■ence  of  a  witness  who  had  16  days  beCm  n> 
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fDssd  to  return  to  tiie  state  to  attend  the  trial. 
Movant's  counsel  was  sick  from  the  dato  of 
such  refusal  till  8  days  before  trial,  but  it  did 
not  appear  that  any  effort  was  made  to_pn>- 
cure  a  depodtioa  or  postpone  the  trial.  H«U. 
that  no  such  diligence  was  shown  as  to  make  It 
an  abuse  of  discretion  to  refuse  the  continuance 

Appeal  from  Appellate  Court,  First  District 
Action  Alfred  Knudson  against  the 
Cobb. Chocolate  Company.  From  a  judgment 
of  the  Appellate  Court  (107  IIU  App.  668)  af- 
flrming  a  judgment  for  pTalatiff,  defendant 
appeals.  Affirmed, 

This  is  an  action  of  trespass  on  tbe  case  by 
appellee,  plalntift  below,  against  appellant, 
a  corporation,  defendant  below,  in  tbe  Bui>e> 
rior  court  of  Cook  county,  to  recover  dam- 
ages claimed  by  appellee  for  injuries  sus- 
tained by  Mm  on  September  15,  1800,  while 
working  for  appellant  in  Ite  chocolate  factory 
in  the  city  of  Chicago.  Appellee  was  injured 
by  bis  fingers  getting  caught  in  tbe  uncov- 
ered, revolving  cogwheels  of  a  machine  at 
and  about  which  he  was  working.  Trial 
was  bad  before  a  jury,  resulting  in  a  verdict 
and  Judgment  against  appellant  for  $2,500, 
which  judgment  was  aflJrmed  by  the  Appel- 
late Court  From  the  Judgment  of  affirm- 
ance,  appellant  proaecntes  this  appeal. 

Tbe  machine  In  question  consisted  of  three 
granite  rollers  about  23  inches  long  and  9 
inches  In  diameter.  Above  the  rollers  was 
a  hopper.  Into  which  the  chocolate  was 
poured,  and  which  then  ran  from  tbe  hopper 
onto  the  rollers  The  rollers  were  revolved 
by  means  of  gearing  or  cogwheels  attached 
to  the  machine  at  the  soutb  side  of  the  ma- 
chine. The  rollers  were  set  in  an  Iron 
framework.  Ttie  clearance  between  the  in- 
side of  the  frame  and  the  end  of  tbe  roller 
at  the  south  side  of  the  machine  was  about 
three  Inches.  The  firamework  between  the 
south  end  of  the  roller  and  tbe  cogwheels 
which  operated  the  rollers  was  three  inches 
wide,  and  the  dlstence  between  the  south 
side  of  the  frame  of  tbe  machine  and  the 
nearest  cog  was  about  three  inches.  The 
belting  which  operated  the  machinery  and 
tbe  cogwheels  was  operated  by  means  of  a 
shifter,  which  was  located  a  short  dlstence 
from  the  machine.  By  moving  the  shifter  In 
one  direction  tbe  belt  would  be  thrown  ofT 
the  pulley  and  tbe  machine  "would  be  stopped; 
by  morlng  tbe  shifter  In  tbe  opposite  direc- 
tion tbe  belt  was  readjusted  and  the  machine 
put  in  operation.  About  10  days  prior  to  the 
accident  the  appellee,  then  about  17  years  of 
age,  was  employed  by  appellant  to  do  various 
kinds  of  work  about  the  factory,  part  of  said 
duties  being  to  attend  these  choc<^ate  rollers 
at  the  machine  about  which  he  was  Injured; 
that  In  connection  therewith  he  would  shovel 
chocolate  into  tbe  hopper  above  the  rollers; 
tbat  the  chocolate,  passing  down  onto  the 
rollers,  would  at  times  run  over  the  edges 
thereof,  and  in  such  event  appellee  was  re- 
quired to  scrape  it  up  with  a  knife  and  return 
It  to  Its  proper  place.  The  cogwheels  spoken 
of  were  m  Ihe  ontelde  oi  the  machine  ftam^ 
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and  uncoreied.  hat.  In  the  perfOTmuice  ot 
the  duties  spoken  ot,  appellee  was  not 
bi'ouglit  In  close  proximity  to  the  same. 

The  declaration  contained  two  counts,  the 
principal  avermenta  of  the  first  being  that 
plaintiff's  employment  was  not  attended  with 
hazard  or  danger;  that  he  was  ord«%d  to 
clean  the  rollers  and  wipe  all  the  machinery 
around  the  rollers  with  a  piece  ot  waste; 
that  the  coKwbeels  and  gearing^  part  ot  said 
machine,  were  nnguardedt  rendnrlng  It  dan- 
gerous to  work  in  close  pnndmlty  thereto 
and  to  do  the  -wcA  ordered  done;  that  plain- 
tut  was  Ignorant  of  the  danger,  and  It  was 
defendant's  dnty  to  so  aotU^  htm,  but  defend- 
ant neglU^Uy  foiled  so  to  do;  tbat  while 
plaintiff  was  ao  oigaged,  exwdsing  due  care 
and  caution,  said  waste  was  caufbt  In  said 
cogwheels,  drawing  In  plaintiff's  fingers  and 
pwnuumitly  injuring  thenL  The  second 
count  avared  substantially  the  same  as  the 
first;  and.  in  addition,  that  the  defendant 
carelessly  suffered  said  revolring  cogwheels 
to  be  and  remain  witboat  any  goud,  protec- 
tion, or  shield,  and  negligently  wdered  the 
plalntifl  to  do  gnch  work  of  deanlng  said 
machine  near  said  cogwheidi  witlioiit  in  any 
way  mdeavoring  to  protect,  guard,  warn,  or 
tnstmet  the  plaintiff  of  the  danger  of  said 
work;  uid  by  reason  of  said  negligence 
plaintiff,  while  In  the  exercise  of  due  car^ 
eta,  was  injured,  etc.  Tbe  plea  was  the 
general  issue.  At  tike  doee  of  the  entire  case 
appellant  preerated  and  asked  the  court  to 
give  a  peremptory  Instruction  directing  a  jer- 
diet  In  its  tamr,  whl^  instruction  was  re- 
fused by  tbe  court 

Various  ttrors  are  assigned  by  tbe  appel- 
lant, and  an  effort  will  be  made  to  discuss 
the  same  in  tbe  wder  presented  In  tbe  brief 
of  connsel. 

Henry  B.  Bale  and  Cox,  Heldman  &  Lip- 
son  (Frank  M.  Cox,  of  counsel),  for  appellant 
iMmnnfi  g.  CununUigs.  foT  sppellee. 

BICKS.  J.  (after  stating  tbe  facts).  The 
Jury  baring  returned  a  rerdlct  In  favor  of  ap- 
pellee, oa  which  Judgment  was  duly  entend 
by  the  court,  and  that  Judgmmt  having  been 
affirmed  tj  tbe  Appellate  Oourt  all  qnesttons 
of  fact  are  conclustT^  settled,  enept  in  so 
Car  as  tbe  samft  may  be  considered  by  this 
court  fw  the  purpose  of  determining  whether 
there  was  evidence  teDding  to  support  plain- 
tiff's cause  of  action  as  aUeged  in  bis  decla- 
ration, wtalcb  question  Is  ineaented  by  the 
IwesentstlCHi  and  refusal  of  anpellanf s  per^ 
emptMy  Instruction,  and  said  refusal  being 
assUcned  by  tbe  appellant  as  erm, 

Tbe  appellee  testified:  Tbat  be  was  10 
years  of  ag&  That  be  had  worked  for  ap- 
pellant about  10  days  prior  to  Septmber  15^ 
1889,  tbe  day  of  tbe  injury.  That  he  was 
hired  by  William  Collins,  who^  to  use  appel- 
lee^s  words,  ''started  me  ott  with  Jack  Bush, 
foreman  on  the  first  floor.  Rush  put  me  to 
work  running  the  chocolate  rollers,  sweeping. 


going  down  for  chocolate  buttra  and  to  tbe 
ice-box,  and  doing  everything  —  dwveUng 
chocolate  and  doing  everything  all  around 
the  shop.  Rush  gave  me  Instrnctions  as  to 
the  different  work  I  did."  That  on  the  IGth 
ot  September  he  was  running  tbe  little  choco- 
late roller.  That  he  shoveled  chocolate  into 
the  box  on  top  ot  the  rollers,  and  with  a  knife 
he  wfuld  scrape  the  rollers  when  necessary. 
That  on  the  outside  of  the  frame  ot  this  ma* 
chine  were  uncovered  cogwheels,  with  which 
he  had  nothing  to  do  in  his  work.  That  on 
the  day  in  question  he  was  injured  a  few 
minutes  past  6  o'clock.  That  he  was  clean- 
ing the  rollers  with  a  knlte,  when  Mr.  Cobb, 
the  president  ot  tbe  corporation,  came  in,  and, 
upon  looking  around,  said.  "This  madilne 
looks  pretty  dirty  all  around."  That  In  a  lit- 
tle while  Collins,  the  aiqperlntendent.  cams 
to  him  and  said:  '^be  old  man  says  it  lotto 
pretlr  dirty  around  here.  Yon  better  tieaa 
up;  yon  better  clean  anrand— clean  iq»." 
That  OolUns  then  went  over  to  Jack  Bosh, 
who  was  foreman  and  nndv  OoUins,  and  di- 
rectly Buab  came  over  and  started  telling 
how  to  dean  npw  Aj^ellee  said:  T  was 
nearly  done  claming  tbe  and  bo  put 

me  to  work  ontslde  ct  the  machine^  on  frame- 
work—at the  other  side  of  the  belting  ilgbt 
near  the  cogwheels  there.  At  this  time  Bosh 
was  at  the  othw  side  of  ttie  machine^  leaning 
on  the  shifter  with  his  bow.  Tbe  shifter 
was  on  the  right-hand  side  of  him,  and  about 
five  feet  away  from  me.  This  was  the  shift- 
er that  started  and  abided  flw  machine. 
There  are  two  erosa-pleces.  I  started  to 
clean  (me— to  take  the  dirt  out  with  a  knifb. 
I  never  saw  it  cleaned  while  I  was  Oiere. 
I  took  that  out  with  a  knife,  and  started  to 
wftra  it  out.  and  when  I  got  through  Busb 
was  leaning  on  tbe  abltter  with  his  dbow. 
and  he  told  mo  to  wipe  the  space  off  ri^t 
near  the  cogwheels.  Be. was  watdilng  me 
and  pitting  oat  where  I  sbonld  dean.  He 
says.  'Clean  it  rl^t  there,'  and  started  p(^nt- 
Ing  where  I  should  clean.  Be  said.  'Wipe 
off  that  there,'  and  then  he  would  point  to 
where  I  was  to  clean.  He  pointed  at  tbese 
spots,  and  tibey  were  near  the  eogwbeela.  I 
kept  light  on  w^lng  one  thing  after  amrth- 
w,  and  he  stayed  there  watdiing  me,  and 
finally  «flie  wasto  got  caugbt  and  polled  my 
hand  in  tbe  cogwheels.**  He  said  Rush  then 
stoK^ed  the  machine  and  took  him  to  the  of- 
fice^ wbens  tbe  doctor  came;  that  bia  first 
flnffsr  was  crushed  at  the  first  Joint,  the  sec- 
ond finger  at  the  second  Joint,  and  tbe  third 
fingw  at  tlw  third  Joint;  that  what  be  wss 
cleaning  around  the  gear  Rush  did  not  say 
anyUiing  "mtj  Just  dean  up  tbe  chocolate." 
He  further  stated  that  from  where  be  was 
cleaning  to  where  his  fingers  were  caught 
waa  about  an  inch  w  two;  that  be  got  tito 
waste  ftom  a  box  about  25  ot  80  feet  ftwa 
where  be  was  working;  that  OolUas  told  him 
to  get  it;  that  he  had  a  bunch  of  waste  abont 
as  large  as  bis  hand,  and  used  it  aa  a  nop 
to  clean  the  framework;  that  he  had  to  hold 
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ttw  wuto  looM  tB  bii  Ittnd,  koA  Uwe*  wwn 
long  plaOM  of  It  fcflwgiwg  dinra;  that  when 
his  band  was  cani^t  he  was  leuilnc  orw, 
cleaning  Uie  Crama,  In  bto  axamlnatton  oe> 
cnrred  the  following  qnestlms  and  answers: 
Now.  700  knew  that  was  danceron^ 
dldntTOQ?  A.  No^Idldn'tthlnkltwaidaii- 
ceroiis.  Q.  Tod  dldn^T  A.  No;  I  tboniht  If 
It  was  dangerous  he  would  shot  the  machine 
off,  because  he  waa  leaning  zl^t  on  the  shift- 
er.  Q.  Yon  mean  that  ym  did  not  know  It 
was  dangerous  to  work  with  your  right  hand 
dose  to  the  oogwhetf  with  a  place  ot  waste  In 
your  hand?  A.  No;  I  tiionght  If  It  was  dan- 
gerooi  he  woold  haTS  sense  enough  to  ihnt 
the  machine  off.  Q.  Have  yon  not  as  much 
sense  as  hef  A.  No;  I  was  only  a  bt^.  I 
bad  not  done  much  practical-  work  then,  and 
he  was  fmman  In  the  place,  and  I  fhoiq^t 
be  knew  more  abont  It  llian  I  did.  Q.  Zton 
wei»  only  sercntoen  years  old?  A.  Tes,  sir. 
Q.  Too  let  Knsb  do  yoor  thinking  for  yoa; 
fi  fliat  tight?  A.  Tea,  that  Is  right  for  the 
taamKO."  Appellee  further  stated  that  he 
bad  worked  sereral  different  places  when 
fll«n  was  machinery,  and  maidfestod  some 
knowledge  of  the  dangers  arising  therefrom. 

Blmer  Jansen,  on  behalf  of  appellee,  tsa- 
tilled  that  on  the  day  of  appellee's  Injiay 
he  was  working  hi  apiMlanrs  fftctoir,  and 
aboat  fiva  vat  sbc  fMt  from  apj>dlee;  that 
Hm  natnra  Us  voift  was  similar  to  tiutt  of 
appeUetfs.  Bs  cwnborated  a^eDee  as  to 
the  Tlstt  of  Mr.  Oobb,  and  as  to  the  direction 
of  Ot^lns  to  appellee  to  get  the  waste,  and 
as  to  Jade  Bosh  gt^g  om  to  appellee  irtdle 
he  was  deanlng  his  xnachliie,  and  stated  that 
Rosh  pointed  where  appellee  sboold  dean, 
bat  he  ooold  not  hear  what  was  said,  and  that 
Rush  stayed  ttiere  mitn  flie  aoddent  ocenizad. 

Winiam  Falkenberg  tastUlsd,  In  behalf  of 
antdlee,  tiiat  be  also  woriced  on  a  machine 
}Qst  across  from  blm;  Ibat  Btish  gave  them 
dbaetlons  as  to  what  to  do;  that  be  saw 
pi^tat<if  when  be  got  hurt,  being  distant  six 
or  seven  faet  He  told  of  the  visit  of  Mr. 
Cobb,  of  Cobb  going  over  to  OoIIlns,  then  of 
OoIUns  going  and  talking  with  plaintiff,  and 
th«L  to  Bndi,  aftor  which  Bosh  came  to  wit- 
ness and  said,  "Get  a  broom  and  swe^  up 
around  b&cef  that  be  started  to  do  so,  and 
presently  beard  some  one  holler;  that  be 
turned  aronnd  and  saw  plaintiff  was  bnrt^ 
and  that  Bush  at  the  same  time  shut  off  the 
machine;  that,  before  Rush  shut  ott  the  ma- 
diln^  be  <RnBh)  was  leaning  on  the  dilfter. 

These  fliree  witnesses  woe  all  who  teeti- 
lled  to  bdialf  of  plataitlff.  On  bdialf  of  the 
defotdant  Jack  Bush,  Mr.  Oobb,  and  John 
Flsh«r  testlfled.  Fisher  wwked  for  dtf  end- 
ant  at  the  time  of  the  Injury,  and  stotes  that 
be  saw  plaintiff  about  16  mtoutea  b^cve  the 
Injury,  when  he  was  cleaning  the  machine; 
that  he  did  not  see  him  a^iln  befbre  the  ac- 
cident; that  at  the  time  <tf  the  accident  he 
saw  Rush  Jump  and  shift  the  belt;  that  he 
did  not  see  wbere  he  Jumped  from,  but  he 
was  probably  four  or  fire  feet  from  the  ma- 


chine.  Rush,  defendants  witness,  denied 
directing  aniellee  as  testlfled  to  by  him,  aad 
also  stated  that  be  had  told  him  not  to  clean 
the  gears,  and  that  be  had  also  given  instruc- 
tions for  the  boys  not  to  use  waste.  Mr. 
Oobb  testiiled  as  to  his  visit  to  the  factory 
on  the  day  to  questiiui,  but  be  had  passed 
from  the  room  where  the  accident  occurred, 
prior  thweto.  He  forthor  testlfled  as  to  the 
arrangement  iff  tin  macUnery,^ 

The  above-mentioned  witnesses  were  the 
only  witnesses  who  testified  at  the  trial, 
nine  was  a  conflict  betweoi  the  evidence  of 
tiu  plalntlfl  and  the  defuidant  hut  it  was 
the  Jury's,  and  not  ow,  provtnra  to  weigh 
and  reconcile  the  same.  We  are  only  called 
upon,  in  this  Instance,  to  determine  whether 
there  waa  evidence  tmdlng  to  sn^^rt  the 
iMalntUTs  declaration,  and  it  is  our  oi^on 
tbat  tlwre  waa  adduced  anq»le  eridenee  tliat 
at  least  tended  to  show  that  appdlee  was 
acting  under  qpedfie  ordras  of  appellants 
foreman  when  he  sustained  the  injury  to 
qnestlon,  and  flia^  although  the  cogwheels 
wherdn  the  appellee's  fingers  were  caught 
were  uncovered  and  plainly  visible,  there 
was  notidag  toherently  dangerous  to  the 
work  be  was  called  up<m  to  do.  According 
to  appellee's  tastlm«iy  the  defOidants  fore- 
man was  standing  a  few  feet  from  him, 
pointing  out  Just  what  he  should  do  and 
where  be  should  dean;  that  his  arm  rested 
upon  the  shifter,  and  in  an  Instsnt  he  could 
step  the  machlBe.  Undor  sodi  supervision  it 
It  but  natural  that  appeUeePs  attention  was 
dosdy  fixed  upon  his  work.  The  waste  that 
be  says  he  had  In  his  band  may  have,  with- 
out uegligence  on  his  part,  so  bung  as  to  be- 
come entangled  In  tbe  revolving  cogwheels, 
and  to  .  an  instant  dmwn  his  band  to  the 
place  of  danger.  Under  such  circumstances 
appellee  was  relieved  of  the  responslbUlty 
that  might  otherwise  have  been  his.  Appel- 
lee testified  that  auch  wetk  was  not  to  the 
usual  Itoe  <tf  his  employment,  and  he  wdl 
may  have  tailed  to  appreciate  the  extent  of 
the  danger  thereot  .^tpellee  was  to  a  sub- 
ordinate position,  and  obedience  was  bis 
duty,  unless  to  so  ob^lng  he  acted  reckles^y 
and  wifhODt  that  d^ree  tit  prudence  that 
would  ordinarily  have  been  exercised  by  an 
ordinary  perscm  of  ids  age,  nperienc^  and 
mideratondlng.  It  was  the  duty  of  appel- 
lants foreman  to  take  reas^mable  precaution 
for  the  safety  of  appellee  when  he  ordered 
hint  to  w<A  where  appellee  claims  he  did 
and  under  the  circumstances  there  existing, 
Wbelbw  appellee  under  tbe  drcumstances 
dlsdosed  1^  tbe  testimony  herein,  acted  reck- 
lessly, or  as  a  reasonably  prudent  person 
under  similar  drcumstances  would  liare 
acted,  were  questions  of  foct  to  be  determto- 
ed  by  the  Jury.  Oblcago  Edison  Go.  v.  Mor- 
on, 185  in.  671,  67  N.  B.  778;  Olty  of  La 
Salle  V.  Kostim,  190  111.  180,  60  N.  B).  72; 
Western  Stone  Co.  v.  Musdal,  196  111.  S8&, 
68  N.  B.  664;  Cihlcago  Anderson  Pressed 
Brick  Go.      Sobkowlak,  14S  UL  678,  86  N. 
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B.  572;  Illinois  Steel  Co.  t.  Scbymanowsld, 
162  III.  447,  44  N.  B.  876;  Illinois  Steel  Co. 
r.  McFadden.  196  111.  S44.  63  N.  B.  671.  89 
Am.  St  Rep.  319;  Offutt  T.  World's  Colum- 
bian Exposition.  175  III.  472,  51  N.  B.  6S1. 

In  this  case  we  would  not  be  warranted  In 
saying  tbat  there  was  no  evidence  tending 
to  support  the  conclusion  of  the  Jury  that 
appellee,  by  the  testimony  offered  in  his  be- 
half, established  the  material  averments  of 
hia  declaration;  hence  we  must  hold  that 
there  was  no  error  in  the  court's  refusal  to 
give  appellant's  peremptory  Instruction. 

It  is,  however,  urged  by  appellant's  coon- 
sel  that  because  of  the  relative  position  of 
appellee  and  the  point  of  the  machinery 
where  the  injury  is  said  to  have  been  occa- 
sioned, and  because  of  tbe  structure  and  ar- 
rangement of  tbe  machinery.  It  was  physi- 
cally impossible  for  the  apitellee  to  have  been 
Injured  in  the  manner  testifled  to  by  him. 
While  the  photograph  of  the  scene  of  the  ac- 
cident that  is  in  tbe  bill  of  exertions  doubt- 
less conveys  to  an  observer  a  vary  good  Im- 
pression of  the  .situation,  and  though  the  cal- 
culations of  counsel  may  be  without  fault  ao 
far  as  may  now  be  determine^  although 
there  is  a  conflict  In  tbe  evidence  aa  to  the 
basis  of  inch  calculations,  it  would  be  foUy 
for  US.  with  our  present  Imperfect  means  tor 
determining  such  result;  to  say  appellee  could 
not  have  been  injured  in  snbatantlally  the 
manner  described  by  him.  He  was  leaning 
over  the  machine,  and  If  the  waste  claimed 
to  be  in  his  hand  was  hanging  down  far 
enough  to  reach  the  cogwheels  underneath  or 
to  one  side,  and  was  caught  therein,  rmults 
mlgb^  happen  that  It  Is  now  imposaible  to 
calcutatew  The  inexplicability  of  accidents  is 
a  phase  of  life  familiar  to  all. 

After  the  jury  were  impaneled,  and  before 
the  first  witness  was  swcmh,  the  court  entered 
an  order  limiting  the  number  of  Instmctions 
to  be  given  to  30—15  for  plaintiff  and  16  for 
defendant— and  that  no  instmcttons  in  excess 
of  that  number  would  be  examined  or  re- 
ceived by  the  court.  Appellant  in^ts  tbat 
such  order  was  reversible  errw.  In  the  case 
of  Chicago  City  Railway  Co.  v.  Sandusky, 
196  m.  400,  64  N.  E.  090.  an  ordor  sub- 
stantially the  same  was  entered,  and  while 
the  court  th^  deju-ecated  the  giving  of  a 
useless  number  of  InatmctlonB,  as  la  so  often 
done,  yet  it  was  declared  ttiat  it  was  not 
proper  to  lay  down  a  hard  and  fast  rule  stat- 
ing the  ntunber  of  instructiona  that  should 
be  given  in  a  case,  it  being  stated  that  many 
times  a  larger  number  of  short,  concise  In- 
structions were  preferable  to  a  limited  nnm- 
ber  of  long,  diffuse,  and  complicated  Instruc- 
tions. In  that  case  tbe  number  of  Instruc- 
tions was  limited  to  12  on  a  side  and  the  ap- 
pellant had  Introduced  20  In  eccess  of  that 
number,  but  In  its  argument  only  dwelt  upon 
the  Injury  alleged  to  have  been  sustained  by 
the  refusal  of  one  of  the  20  instructions  not 
recelTed.  and  tbe  court,  being  of  the  opinion 
Itiat  tba  subatum  oC  tliat  butrnctlcai  was 


contained  In  aa  Instruction  fluit  was  glvao  for 
the  appellee,  refused  to  reverse  the  case.  So 
in  the  case  at  imr,  mxHi  u  examination  of 
the  Instructltms  not  recelTed,  S  In  number, 
we  And  that  tbe  aobfltanoe  ot  each  of  tbem 
waa  contained  In  InstructlMU  given.  Tbe 
witnesses  in  this  case  were  few  In  nmnber 
and  the  Issues  siny»le,  so  aM>ellant  waa  not 
unduly  hampered  by  b^ng  allowed  bat  16 
Inatructiona.  Nor  do  ocmnsel  for  ajw^lant. 
Id  their  contention,  point  out  whareln  tbey 
were  unable,  in  snch  number  of  Instmctions, 
to  cover  the  points  Involved,  nor  have  tbey 
shown  wherein  their  cause  was  prejudiced  by 
such  restriction,  and  we  do  not  see  how  it 
could  have  been,  and  regatd  the  omtentloii  as 
not  well  taken. 

It  is  next  contended  by  appellantfs  counsel 
tbat  the  trial  court  erred  in  modifying  tn- 
strnction  No.  7  offered  for  84>pellant  by  in- 
serting therein  the  clause,  "and  without 
ffpeclal  orders  from  defendants  forenun  to 
do  the  work  in  question,  and  in  doing  which 
the  accident  happened  to  the  plaintiff,"  and 
in  writing  on  the  margin  of  said  Instruction 
the  words,  "Refused,  as  ignoring  specific 
proof  of  spedflc  orders  to  do  the  work  In 
question,  and  for  other  reasoaia,"  and  in  also 
wrltbig  thereon  the  words,  "Insntions  and 
erasures  by  the  court;"  and  by  writing  on  the 
margin  of  appeltant^s  eleventh  Instruction, 
"Refused  as  Ignoring  vedflc  proof  ct  i^edflc 
ordm.  and  toe.  other  reasons,"  and  In  tboi 
drawing  a  pen  through  all  of  said  words  ao 
written  In  both  of  said  Instructions,  and 
noted  on  the  margins  thereat,  in  sncb  way 
as  to  leave  them  Ic^ble  and  plainly  to  be 
read  by  the  jury,  ^pellanf  a  contention  is 
that  by  tbe  Interlineations  and  writing  of  the 
court,  though  a  line  waa  aftwwaida  drawn 
throi^  tbe  same,  undue  prominence  was 
given  to  qjieclal  features,  and  that  by  such 
writing  by  tbe  court  the  jury  were  erroneous- 
ly Influenced.  A  number  of  caaea  are  cited 
by  appellant  to  snatain  this  oontentlon,  but 
In  our  opinion  they  all  fall  short  of  mcb 
result  The  words  crossed  ont  did  not  em- 
stitute  a  part  of  tbe  Instructions,  and  without 
them  the  Instructions  were,  so  far  as  this  ob- 
jection goes,  as  ai^llant  desired,  and  not 
subject  to  objection.  The  Instructlone  must 
have  been  read  to  the  Jury  as  presented  by 
appellant,  and  If  afterwards,  npon  lospecttoo, 
they  found  In  them  certain  InterUneationB 
which  had  been  crossed  out  by  the  judge.  In 
our  opinion  It  Is  more  reasonable  to  assume 
that  tbey  were  especially  Impressed  with  the 
fact  that  the  judge  regarded  such  Interpola- 
tlcms  out  of  place,  else  be  would  not  have 
crossed  them  out  and  that  tbey  should  not 
consider  the  same,  than  to  assume  that  the 
jury  were  controlled  by  them  to  tbe  prejudice 
of  appellant  In  the  cases  cited  and  com- 
mented on  by  appellant  the  language  which 
it  was  claimed  gave  undue  prominence  to  a 
particular  point  waa  read  to  the  Jury,  and 
In  numy  of  tb^  by  meana  of  itallcbed 
words  or  otherwlac^  vedal  atxem  was  nn 
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to  the  partlcniar  language,  or  the  particalar 
part  of  the  inatroction  that  was  crosaed  oat 
was  eonsldered  by  the  court  to  have  been 
necessary  to  make  the  taiatractlon  good  as  a 
whole.  In  iDstnictfon  No.  15  given  to  the 
jnry  they  were  specially  instmcted  that  the 
conrt  did  not  "Intend  to  Indicate  to  the  Jnry 
in  any  Instmction.  or  lang^uage  used  therein, 
or  by  anything  that  may  have  been  said  by 
the  conrt  during  the  progress  of  the  trial, 
what  the  fact  or  facts  are  npon  any  guestlon 
In  this  case,"  end  that  in  ccmsldering  the 
case  the  Jury  "should  loo'k  solely  to  the  evi- 
dence for  the  fbets  and  to  the  instructions  of 
the  court  for  the  taw  of  the  case,"  and  also 
that  the  "InBtrocdona  given  by  the  court  must 
be  accepted  by  the  Jury  as  the  law  goTemlng 
the  case,  and  tbe  jury  will  not  be  Juatifled  In 
finding  a  verdict  contrary  to  the  law  as  laid 
down  in  tbe  Instructions."  In  the  cases  of 
Union  Railway  ft  Transit  Co.  v.  Kallaher, 
114  III.  325,  2  N.  B.  77;  and  West  Chicago 
Street  Railroad  Co.  v.  Dedloft.  92  111.  App. 
M7.  It  was  held  that  It  was  not  likely  that 
a  Jury  would  be  misled  by  portlona  of  In- 
structions BO  Imperfectly  erased  or  crossed 
out  as  to  leavo  tbon  IegU>Ie,  and  In  the  pre» 
ttt  cMe  we  think  the  objection  la  without 
merit. 

The  court  limited  instructions  Nos.  7,  8,  9, 
and  11  to  the  second  count  of  the  declaration, 
and  this  the  appellant  Insists  wai  error.  The 
first  count  of  the  declaration  charged  that 
appellant  ordered  appellee  to  work  in  close 
proximity  to  tbe  revolving  cogwheels,  which 
wco'k  was  attended  with  haaard  and  danger, 
of  which  banird  appellee  did  not  know,  and 
anidlant  negligently  and  carelessly  failed  to 
warn  and  Instruct  appellee  with  reference 
thereto.  The  second  count  charged  that  the 
cogwheels  wert  wholly  unprotected  and  un- 
guarded, and  that  appellant  carelessly  and 
negligently  failed  to  protect,  guard,  and  shield 
Bald  wheels.  Instructions  8  and  9  were  based 
upon  the  proposition  of  the  cogwheels  being 
unprotected  and  uncovered,  and  limiting  said 
instructions  to  the  second  count  of  tbe  decla- 
ration, on  the  charges  ot  which  they  were 
espedally  based,  was  proper.  Instructions  7 
and  11  were  based  upon  the  proposition  that 
appellee  assnmed  the  risk  of  dangers  plainly 
visible  and  understood  by  him.  The  evidence 
clearly  showed  that  the  cogwheels  by  which 
the  Injury  was  caused  were  unguarded  and 
unprotected,  and  the  said  Instmctlons  were 
then  applicable  to  the  second  count  of  the 
declaration,  based,  as  It  was,  npon  the  dan- 
ger  and  hazards  of  unguarded  and  unprotect- 
ed cogwheels;  but  the  said  instructions,  as 
drawn,  did  not  take  into  account  the  effect 
of  specific  orders,  which  there  was  evidence 
tending  to  show,  from  appellant  to  appellee 
to  work  In  close  proximity  to  unguarded  and 
unprotected  cogwheels— a  place  of  particular 
hazard— and  the  risk  assnmed  thereby,  and  so 
such  Instmctlons.  In  the  manner  given,  were 
not  proper  under  said  first  count;  and  the 
limitation  by  tlie  court  was  not  vrrat. 


The  refusal  of  the  court  to  glre  Instmctlona 
2e,  6d,  and  18,  offered  by  appellant,  is  by  it 
assigned  as  error.  Instruction  2e  was  to  the 
effect  that  If  plaintiff  knew,  or  by  ordinary 
care  might  have  known,  that  the  use  of  waste 
by  him  at  the  time  of  and  lu  the  work  in 
question  was  dangerous,  yet  voluntarily  used 
tbe  same,  the  defendant  was  not  guilty.  This 
the  court  refused,  aa  omlttiug  the  element 
of  "causal  relation,  and  ft>r  other  reasons." 
Instruction  6d  was  to  the  effect  that  If  plain- 
tiff knew  of  the  danger  complained  of  in  the 
declaration,  and  knew  of  defendant's  failure 
to  provide  a  safe  place  and  materials  in  and 
with  which  to  work,  yet,  notwithstanding 
■uch  knowledge,  continued  In.  his  work,  etc., 
then  the  defendant  was  not  guilty.  This  in- 
struction was  refused  by  the  conrt  because 
of  'ignoring  proof  of  specific  orders  to  do  tbe 
work  in  doing  which  plaintiff  was  Injured, 
and  for  other  reasons."  Instruction  13  was 
to  the  effect  that  If  plaintiff  knew,  or  by  the 
exercise  of  reasonable  care  might  hare 
known,  of  the  danger  and  hazards  of  his  em- 
ployment, If  any  such  existed,  or  that  In  the 
discovery  of  such  danger  and  hazard  the 
plaintiff  failed  to  exercise  such  observation, 
skill,  and  Judgment  as  he  possessed,  then  the 
Jury  should  find  the  defendant  not  guilty. 
This  Instmctlott  was  refused  by  the  court 
"as  omitting  causal  relation  between  such 
danger  and  hazard  and  the  happening  of  the 
accident,  giving  proof  of  spedflc  orders,  and 
for  other  reasona"  We  think,  under  the  evi- 
dence, for  tbe  rmsons  aaa^^Md  by  the  conrt 
each  of  said  Instructions  wa>  Improper,  and 
tbe  refusal  thereof  was  no  error. 

Counsel  for  appellant  next  Insist  that  the 
conrt  erred  in  giving  to  the  Jury  Instruction 
No.  1  as  modified,  and  in  modifying  the  same. 
The  modification  consisted  In  telling  the  Jury 
that  appellee  undertook  and  assumed  all  ordi- 
nary risks  Incident  to  his  employment  and 
known  to  him.  Tbe  Instruction  as  tendered 
left  out  of  consideration  tbe  question  of  ap- 
pellee's knowledge  of  tbe  dangers  and  haz- 
ards of  his  employment,  and  was  therefore 
entirely  too  broad  to  be  accurate.  As  said 
In  Pittsburg  Bridge  Co.  v.  Walker,  170  111. 
6fi0,  48  N.  B.  916,  in  q>eaklng  of  a  similar 
Instmction  (page  CBS,  170  111.,  page  917,  48 
N.  B.):  The  instruction  "refused  asramea  to 
state,  as  an  abstract  principle  of  law,  that 
every  emplc^fi  is  presumed  to  understand 
and  assume  the  ordinary  risks  and  hazards 
of  the  emplf^ment,  but  it  la  so  framed  as 
to  be  oj>en  to  the  construction  that  the  pre- 
sumption Includes  every  character  of  peril 
or  danger  that  may  possibly  arise  In  the  per- 
formance of  the  duty.  An  employd  assumes 
the  risks  of  known  dangers,  and  such  aa  are 
so  obvious  that  knowledge  of  their  existence 
is  fairly  to  be  presumed;  bnt  the  law  does 
not  imply  he  has  notice  of  dangers  or  perils 
not  obvious  to  the  senses,  and  arising  solely 
out  of  eztriBordlnary  or  exceptional  drcnm- 
stances.  Wharton  on  Negligence,  S  206.'*  In 
Lake  Brie  &  Western  Railroad  Co.  V.  Moi^ 
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rlSBey,  177  ni.  S76,  52  M.  B.  289,  a  nio<liflca- 
tion  of  an  instructitm  similar  to  the  one  bare 
la  question  was  approved,  and  we  are  of  the 
opinion  that  In  this  Instance  no  error  was 
committed. 

Counsel  for  appellant  next  dontend  that  the 
court  erred  In  givlnff  to  the  inry  plalutUTs 
inBtmction  "A."  Said  Instruction  was  as 
follows:  "The  court  instructs  the  Jury  that 
if  they  believe,  fr«n  the  evidence,  the  fore- 
man of  the  defendant  ordered  the  plaintiff  to 
work  where  be  was  working  at  the  time  of 
the '  accident  in  question,  the  said  foreman 
was  chargeable  with  the  spedfle  dutysOf  ex- 
ercising reasonable  care  to  see  that  the  place 
where  be  ord^ed  the  plaintiff  to  work  was 
reasonably  Bafe,  and  the  plaintiff  had  the 
right  to  rely  ap<Hi  the  performance  of  such 
duty  by  the  f(»eman  before  be  wdered  the 
plaintiff  to  worlc." 

The  evidence  tended  to  show  that  appellee 
was  ordered  by  appellant's  foreman  to  do 
the  particular  work  In  which  he  was  engaged 
at  the  time  the  injury  occurred,  and  in  view 
at  such  evidence  and  the  averments  of  the 
declaration  said  instruction  appears  to  be  In 
harmony  with  the  cases  dted  In  the  bei^ 
nlng  of  this  opinion.  Other  instroctlons  giv- 
en in  the  ease  told  the  jury  that  appellee^ 
in  order  to  recover,  must  have  been  in  the 
exercise  of  reasonable  care  and  caution  fw 
bis  own  safety,  and  that  dangers  patent,  ob- 
vious, and  understood  by  him  were  assumed 
by  the  plaintiff,  so  the  Jury  could  hardly  have 
been  misled  by  said  Instruction,  ev«k  though 
it  did  not  define  the  relation  of  plaintiff  and 
defendant  as  fully  as  It  should. 

Oounsel  for  the  appellant  further  complain 
that  the  court  abused  its  discretion  in  limit- 
ing the  appellant  to  30  minutes  in  which  to 
argue  the  case  befoi^  the  Jury.  There  were 
only  bIx  witnesses— three  on  each  side.  The 
testimony  of  none  of  these  witnesses  was 
very  extended,  and  that  of  some  of  them  was 
very  brief.  We  cannot  say  that  the  discre- 
tion of  the  trial  Judge,  under  such  circum- 
stances, was  abused,  nor  pereelve  that  the 
rights  of  appellant  were  unduly  predodlced 
by  the  rule. 

It  Is  objected  that  the  court  eired  in  the 
admission  of  Improper  testimony  offered  by 
appellee,  and  in  permitting  ai^ellee  to  ask 
leading  questions  of  the  witnesses  In  rebut- 
tal. The  testimony  objected  to  was  that 
elicited  by  the  question  put  to  ai^Uee's  wit- 
ness Jansen,  "What  were  the  duties  of  one 
running  that  machine?"  Upon  objection  be- 
ing Interposed,  counsel  for  appellee  stated 
that  his  purpose  was  to  show  that  the  work 
in  which  plaintiff  was  engaged  at  the  time 
he  received  his  Injury  was  not  incidental  to 
the  work  of  running  the  machine.  After 
some  colloquy  between  the  court  and  counsel 
the  court  replied,  "Well,  the  witness  may  an- 
swer  what  he  usually  did  about  the  machine 
—not  what  it  was  his  duty  to  do."  The  wit- 
ness then  answered:  "I  cleaned  the  tin  box 
underneath  the  machine,  and  whatever  was 


on  the  floor.  I  took  a  knife  and  scraped  that 
away,  but  I  nevw  cleaned  alongside  of  the 
cogwheels."  The  witness  was  here  stopped, 
and,  upon  objection  and  request  from  counsel 
for  appellant  that  the  answer  be  stricken, 
the  court  said,  "Yes,  that  may  be  strickea 
out"  We  do  not  think  that  the  action  ot  the 
court  In  the  regard  above  mentioned,  or  in 
the  latitude  given  counsel  for  appellee  to 
ask,  In  rebuttal,  a  few  leading  Questions, 
amounted  to  reversible  error. 

Oounsel  for  appellant  next  insist  that  the 
court  erred  in  refusing  to  permit  Mr.  Cobb, 
president  of  the  defendant  (Corporation,  to 
answer  the  question,  "What;  if  anything,  do 
you  know  about  the  witness  Bush,  at  or  be- 
fore the  time  of  this  acddenl;  with  reference 
to  being  a  careful  and  competent  foreman?" 
The  question  raised  an  immaterial  issue  and 
was  upon  an  Immaterial  matter,  and  tbe  ob- 
jection to  It  was  properly  sustained. 

Finally,  It  Is  contended  that  the  court  Im- 
properly refused  appellant  a  continuance  la 
the  case.  The  ground  on  which  the  continu- 
ance was  claimed  was  the  absence  of  one 
Collins,  who  was  superintendent  of  the  sibi- 
lant corporation  at  the  time  of  the  InJurJ. 
Oolllns  was,  at  the  time  of  the  trial,  employed 
in  Philadelphia,  and  refnsed  to  return  to  at- 
tend the  trial.  Of  this  fact  appellant  was 
apprised  by  letter  February  24,  1902.  It  Is 
said  that  appellant's  counsel,  Mr.  Oox,  \ma 
sick  from  the  day  after  this  notice  was  re- 
ceived until  March  4,  1902.  The  motion  for 
a  continuance  was  made  on  the  day  ot  trial, 
March  12,  1902,  prior  to  which  time  it  doet 
not  appear  that  any  effort  had  been  made  to 
procure  the  deposition  of  Collins  or  to  post- 
pone the  trial.  The  affidavit  does  not  state 
that  Collins  was  a  witness  to  the  commte- 
slon  of  the  Injury;  hence  be  could  not  have 
testified  as  to  what  then  took  place;  but  the 
affidavit  does  state  that  Collins  notified  Buab 
to  direct,  aj^ellee  to  clean  up  around  the  ma- 
chine, so,  as  far  as  the  affidavit  discloses, 
the  evidence  of  Collins,  if  present,  would  not 
have  materially  militated  against  the  tiieory 
upon  which  appellee's  case  was  tried-  At 
any  rate,  we  cannot  say  that  appellant  viet- 
clsed  such  diligence  In  the  mattor  that  the 
court's  refusal  to  grant  Its  application  for  the 
continuance  amounted  to  an  abase  of  Jndldsl 
discretion. 

Upon  a  careful  review  of  this  whole  ease 
we  are  of  the  opinion  that  no  reversible  error 
was  committed  In  its  trial,  and  ther^ore  the 
judgment  of  the  Appellate  Gourt  will  bo  af- 
firmed. Judgment  affirmed. 


8B0UBITY  INS.  GO. 

CONN.,  V. 


(107  HL  let) 

OF  NEW  RATKN, 

KUHN. 


(Suprone  Court  of  Illloois.   Feb.  17,  1904.) 

FIRBI  mSURANCHS— CONSTRUCTION  OF  POUCT- 
INTEREST  OF  INSURED. 

1.  A  fire  insurance  policy  on  a  building  pro- 
vided that  it  should  be  void  "U  the  Interett  of 
the  Insured  be  other  than  unconditional  and  sols 
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owner■hlI^  w  If  tib«  mbjcet  of  iuiiniic*  b*  • 
bnlldins  on  gronnd  sot  owned  hj  tbe  Insured  in 
fee  simple.'  Held,  that  where  the  lnt»est  of 
the  inBured  wm  a  life  eetata  in  the  property  or 
ita  proceedi^  united  with  the  absolute  ri^t  aa 
an  actlTe  testammtarr  tmatee  to  diapoae  of  the 
same  as  she  saw  fit  for  the  purposes  of  the 
tmst,  the  insared  was  the  sole  and  uncondition* 
al  -owner  in  fee  simple  within  the  meaning  of 
the  poller. 

Appeal  from  Appellate  Court,  First  DIb- 
trlct 

Aaaompalt  b7  Catherine  Knhn  asalust  the 
Security  Insurance  Company  of  New  Ha- 
ven, Conn.  A  jodgment  for  plaintiff  waa  af- 
firmed by  the  Appellate  Court  (106  la  App. 
1),  and  defendant  appeals.  AJfflrmed. 

Bate^  HnnlHig  *  AtUns^  for  mj/^aSlattL 
Wm.  M.  *  Wm.  8.  Johnitoa,  tat  apptflM 

OABTWRIOHT,  X  Appdlae  brought  this 
suit  in  assumpsit  In  the  circuit  court  <tf  Oook 
county  upon  a  poUcy  of  fire  Insurance  tcK 
|i;250,  issued  to  her  by  appelant  on  a  build- 
ing located  at  No.  140  North  Unt<m  streeti  In 
Qilcago,  wblcb  bad  been  destroyed  by  flre. 
The  policy  contained  a  provision  tiiat  it 
abould  be  void  "If  the  Interest  of  tbe  Insured 
be  otber  tlkan  nncondltlDnal  and  sole  own- 
ership, or  If  the  subject  of  Insurance  be  a 
bnlKUng  on  gronnd  not  owned  by  the  Insured 
In  fee  simple.*'  The  defense  was  that  tbe 
Interest  of  plaintiff  In  tbe  vov^Ttr  Insured 
was  not  that  of  unconditional  and  sole  own- 
ership, and  that  the  ground  on  which  tbe 
building  was  situated  was  not  owned  by  her 
in  fee  simple.  A  Jury  was  waived,  and  the 
cause  was  submitted  to  the  court  upon  an 
agreed  statement  of  facte,  together  with  the 
testimony  of  witnesses  called  and  examined 
by  the  respective  parties. 

Plaintiff  held  Utle  under  the  wUl  of  her 
deceased  bustiand,  Frank  Knhn,  and,  the 
nature  of  her  estate  being  purely  a  question 
of  law,  the  defendant  submitted  written 
propositions  requesting  the  court  to  hold 
that  the  plaintiff  was  not  the  unconditional 
and  sole  owner  of  tbe  property  Insured,  nor 
the  owner  in  fee  simple  of  the  ground  on 
which  the  building  was  situated,  but,  on  the 
contrary,  held  only  a  life  estate  In  such  prop- 
erty, and  upon  her  death  tbe  title  was  to 
vest  in  others,  and  therefore  the  policy  was 
Told.  Another  proposition  which  the  court 
vras  asked  to  hold  was  tiiat  there  could  be 
no  recovery  except  for  a  share  of  the  value 
of  plaintUTs  life  estate  proportionate  to  tbe 
whole  Insurance  on  the  property.  The  court 
refused  to  hold  these  propositions  as  the  law, 
but  found  the  issues  for  plaintiff,  and  enter- 
ed Judgment  for  the  full  amount  of  the  pol- 
icy. The  Appellate  Court  for  the  First  Dis- 
trict afQrmed  the  Judgment 

The  provisions  uf  the  will  of  plaintiff's 
husband,  Frank  Kubn,  under  which  she  de- 
rived title,  are  as  follows: 

"Second— All  the  rest  and  remainder  of 
my  estate  remaining  after  the  payment  and 
discbarge  of  said  debts,  real  estate  aa  well 


as  peraonaU  and  mixed  estate  and  property, 
X  give,  devise,  and  bequeath  to  my  executors 
hereinafter  named.  In  trust,  however,  only 
to  and  for  tbe  use  and  purposes  bwelnafter 
mentioned.  And  for  tbe  purpose  of  fadll- 
tating  the  winding  up  and  settlement  of  my 
estate  and  promoting  the  Interest  of  my  dev- 
isees, I  do  hereby  fully  empower  and  authw- 
ise  my  said  executors,  and  the  survivor  of 
them,  to  let  sell,  exchange,  encumber,  con 
vey  all,  ea<ai  and  every  part  or  portion  of  my 
real  and  personal  property,  and  the  proceeds 
of  sncb  sales  or  otber  disposition  of  the  same^ 
or  any  part  thereof,  again,  in  their  dlacre' 
tlon,  to  re>lnvest  in  ttie  purchase  of  other  real 
or  personal  estate,  or  In  bonds,  stocks  or  oth- 
er secnritlee,  or  to  lend  the  same  at  Interest 
upon  real  estate  or  other  securities,  as  may 
by  them  be  deemed  moat  advisable,  and  the 
properly  and  estate  so  acquired  wltb  sncb 
proceeds  again  to  hold  vaiet  tbe  same  re- 
Btrletlona  and  for  tbe  same  uses  and  purpos- 
es hereafter  particularly  set  forth,  namely: 
The  real  and  otber  estate  ber^  above  to  my 
said  executors  given,  devised  and  bequeath- 
ed. Is  to  be  held  by  them  and  the  survivor 
of  them  to  trust:  First;  to  and  for  the  ex- 
clusive use  and  enjoyment  thereof,  during 
tbe  term  of  ber  natural  life  of  my  wife,  Eath- 
artna,  provided  she  shall  so  long  remain  my 
widow  and  unmarried,  wtao  is -to  have  and 
retain  Ibe  exclusive  possession,  use,  enjoy- 
ment and  control  thereof,  and  shall  have  the 
use,  enjc^  tbe  same  and  each  and  every  tbe 
income,  rents,  profits  and  proceeds  arising 
therefrom,  as  long  as  she  shall  remain  un- 
married after  my  death,  to  and  for  ber  own 
use  and  behoof.  Should  my  said  wife,  bow- 
ever,  marry  again  after  my  death,  then,  upon 
such  re-marrying,  tbe  operation  of  tbe  above 
provision  in  her  favor  shall  at  once  cease 
and  be  of  no  further  effect,  and  she  shall 
thereby  become  and  be  enttUed  only  to  such 
dower  in  my  real  estate  then  remaining  un- 
sold or  undisposed  of,  and  otber  portion  In 
my  other  estate,  as  sbe  would  In  law  be  enti- 
tled to  If  I  died  Intestate.  Upon  tbe  re-mar- 
riage or  death  of  my  said  wife  the  trust  es- 
tate hereby  created  shall  at  once  cease,  and 
the  trust  property  ahall  thereupon  go  to  and 
the  title  to  the  real  estate  become  vested  In 
my  children,  as  the  whole  of  my  estate  re- 
maining unconsumed  and  constituting  such 
trust  fund  shall  be  divided  equally  between 
them,  share  and  share  alike;  and  If,  in  the 
meanwhile,  any  one  or  more  of  my  children 
shall  have  died,  leaving  a  descendant  or  de- 
scendante,  such  deceased  child's  share  shall 
go  to  bis  or  ber  Issu^  descendant  or  de- 
scendants." 

By  tbe  will  the  platotlfl  and  Bmll  Kubn, 
ber  son,  were  appointed  executors,  but  Emil 
Kubn  refused  to  act;  and  plaintiff  qualified 
and  acted  as  executrix.  The  will  was  ad- 
mitted to  probate  on  June  90,  1890.  An 
agreement  was  entered  Into  by  plaintiff  and 
her  children  on  March  9.  1806,  by  which  the 
management  of  the  estate  was  transferred 
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to  the  Security  Title  &  Trast  Company,  which 
was  authorized  to  make  leases  of  the  property 
In  the  name  of  the  plalntUT,  as  executrix,  to 
receive  all  rents,  paying  out  of  the  same  tax- 
es, assessments,  Insurance,  and  repairs,  and 
to  pay  the  net  Income  to  plaintiff,  ^n  case 
of  a  sale  of  a  portion  of  the  real  estate  In  or- 
der to  give  the  plaintiff  a  comfortable  sup- 
port, the  proceeds  were  to  he  received  by  the 
trust  company  and  Invested,  and  the  income 
to  be  paid  to  the  plaintiff.  The  title  was  not 
affected  in  any  way  by  the  agreement.  Plain- 
tiff was  advanced  In  years,  and  the  agree- 
ment merely  committed  the  management  of 
the  property  to  the  tnut  company  to  be  exep> 
dsed  In  her  name. 

The  object  of  the  stlpnlatlon  in  the  policy 
was  to  protect  the  defendant  against  taking 
risks  beyond  tbe  valne  of  the  interest  In- 
sured, 80  that  the  Insured  would  use  all  rea- 
sonable precautions  to  avoid  the  destruction 
of  the  property.  It  Is  not  claimed  that  plain- 
tiff did  not  have  an  insurable  interest  In  the 
property,  but  it  la  Insisted  that  her  interest 
was  only  a  life  estate,  which  at  70  years  of 
age  was  but  a  small  share  of  the  whole 
value.  The  question  whether  she  bad  a  mere 
life  estate  or  a  tee  simple  depends  upon  tbe 
construction  of  tbe  will.  That  tDStrameint 
did  not  give  a  mere  power  or  authority  over 
the  real  estate  to  tbe  executors,  but  devised 
the  entire  estate,  real  and  personal,  to  them. 
Tbe  devise  was  In  trust,  with  power  to  lease, 
sell,  exchange.  Incumber,  and  convey  all, 
each,  and  every  part  or  portion  of  the  same, 
and  to  again,  in  their  discretion,  reinvest  the 
proceeds,  or  any  part  thereof,  or  to  lend  the 
same,  and  to  hold  the  property  and  estate 
acquired  with  sucb  proceeds  in  trust  for  the 
exclusive  use  and  enjoyment  of  plaintiff  so 
long  as  she  should  remain  unmarried  after 
the  testator's  death.  Upon  her  remarriage  or 
.death  the  provision  in  her  favor  was  to  cease, 
and  tbe  whole  of  the  estate  remaining  nn- 
consumed,  and  constituting  the  tmst  fond, 
was  to  be  divided  equally  between  the  tes- 
tator's children,  and,  if  any  one  or  more  of 
sucb  children  should  have  died  leaving  a 
dMoraidant  or  descendantit  the  deceased 
child's  ^ara  was  to  go  to  hla  cr  ber  issue, 
descendant  or  descendants.  Bmll  Kohn  hav- 
ing refused  to  act  as  executor,  and  plaintiff 
having  accepted  and  qnallfled,  the  estate  de- 
vised to  the  executors  passed  to  ixer. 

The  provision  of  the  will  that  tbe  estate 
00  devised  should  be  held  for  tbe  racdnslve 
nae  and  enjoyment  of  tbe  plaintiff  during 
life  cr  until  remarriage  and  that  she  was  to 
have  and  retain  the  exclusive  possesion,  use, 
eojoyment;  and  control  thereof,  and  have  tbe 
use  and  enjc^  the  same,  and  each  and  every 
the  Income,  rents,  proflte*  and  proceeds  aris- 
ing therefrom,  if  considered  alonsk  would 
amount  to  a  passive  tmst,  executed  by  the 
statute  of  Qsea.  By  a  prior  provision,  bow- 
ever,  active  duties  were  imposed  upon  tbe 
plaintiff,  as  aecntrix,  ai  to  tbe  leasing,  sale, 
exchange,  or  other  dlspoalUon  of  the  proi»- 


ei:ty,  and  the  Investment,  iLHnmiUiient,  and 
management  of  the  trust  estate.  But  tbe 
precise  character  of  the  trust,  in  Its  different 
aspects,  is  not  material  In  this  caee,  since  the 
estate  for  life,  of  whatever  nature,  and  the 
estate  devised  to  the  executors,  united  In  the 
same  person.  The  entire  legal  estate  became 
vested  In  the  plaintiff.  If  she  had  an  equi- 
table life  estate,  she  also  had  the  legal  estate 
as  executrix  and  trustee.  A  cestui  que  trust 
acquires  no  property  in  law  so  long  as  the 
trust  Is  subsisting,  however  be  may  be 
garded  in  a  court  of  equity.  His  estate  is 
an  equitable  one,  and  equitable  estates  are 
such  as  are  recognized  and  protected  In 
courts  of  equity,  and  rest  on  beneficial  own- 
ership and  the  right  to  the  oae  and  income. 
The  legal  right  and  legal  estate  were  in  tbe 
plaintiff,  and  she  would  be  the  proper  one 
to  bring  an  action  at  law  concerning  such 
estate.  The  title  of  a  trustee  is  comraensn- 
rate  witb  the  powers  given  and  the  duties 
imposed  upon  the  trustee,  and  in  this  case 
suph  powers  and  duties  could  not  be  exer^ 
clsed  unless  the  plaintiff  took  a  fee-simple 
title.  She  could  not  sell  and  convey  the  fee 
unless  she  had  the  fee.  She  was  not  Invest- 
ed with  a  mere  power  over  the  fee,  but  took 
a  fee-simple  title  by  the  devise.  Kirkland  v. 
Cox.  94  111.  400;  Preachers'  Aid  Society  v. 
England,  106  IlL  12Q;  Green  v.  Grant,  14S 
IlL  61,  32  N.  B.  369,  18  L.  B.  A.  381;  King 
V.  King,  168  III.  273,  48  N.  B.  &S2;  Lawrence 
V.  Lawrence,  181  III.  248. 54  N.  E.  91&  There 
was  a  future  contingency  in  the  ur consumed 
portion  of  the  trust  property  existing  at  the 
death  of  the  plaintiff,  which  might  be  in  tbe 
form  of  real  or  personal  property.  That  in- 
terest was  Umited  upon  the  death  of  tba 
plaintiff  or  the  uncertain  event  of  her  ronar- 
riage,  and  to  dubious  or  uncertain  persons 
who  should  be  living  and  able  to  take  the 
property  at  her  death.  It  cannot  be  known 
who,  if  any,  will  be  the  surviving  child  or 
children,  or  tbe  issue  or  descendant  of  any 
such  child,  to  receive  the  future  contingent 
interrat  No  one  has  a  present  vested  estate 
or  insurable  Interest  except  the  plaintiff.  In 
the  action  at  law'  she  most  be  regarded  at 
tbe  sole  and  unconditional  owner  in  fee  aim- 
pie,  although  tbe  propwty  In  htx  bands  or 
tbe  itroceeda  of  tbe  insurance  are  Impressed 
with  a  trust  wblcb  a  court  of  equity  wQ 
compel  her  to  execute. 

There  was  no  error  In  rtfnslng  to  hold  tbe 
propositions  of  law  at  requested.  The  Judg- 
ment of  the  AppeUate  Oonrt  !■  afflimed. 

Judgment  affirmed. 

{«7  111.  611) 

IRWIN  et  sL  y.  NORTHWESTERN  NAT. 
LIFE  INS.  CO.  OF  MINNBAPOLia 
(Supreme  Court  of  lUinois.  Feb.  17,  1904.) 

AFPBAXi-CONSIDBRATION  OF  KHIBrr- 

EXCEPTION. 

1.  Where  the  facts  were  before  the  court  by 
stipuIatioD,  iscluding  an  exhibit,  and  appellant 
offered  no  propositioD  of  law  as  to  wh^tr  tb* 
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•zhlblt  should  be  conridered,  and  did  iiot  except 
to  tbe  onirt's  holding  that  It  coostltnted  part 
of  the  iDSurance  policy  in  Buit,  he  canoot  com- 
plain ■that  it  was  taken  into  conijideration  in 
determining  the  character  of  the  contract. 

Appeal  from  Appellate  Court,  Fonrth  Dis- 
trict 

Action  by  Alta  Irwin  and  others  against 
tbe  Northwestern  National- Life  Insurance 
OoxDpany  of  Minneapolis.  From  a  Judgment 
of  tbe  AppriUto  Oonrt  revendng  a  Judg- 
ment In  fvnr  «C  plrtntiffi,  ttur  awMl.  Af* 
firmed. 

BeeWN.  a  88& 

A.  W.'  Lewis,  for  appellants.  BrawD  * 
Kerr  and  W.  F.  Scott,  for  appellee. 

AIGES,  J,  UtAa  Is  an  appeal  from  a  Judg- 
ment of  tbe  Appellate  Court  reversing.  Irlth- 
out  r^nandlng,  a  Judgment  obtidned  In  tbe 
drcnlt  court  of  Saline  connty  In  faror  of  ap- 
pellants and  against  appellee.  The  action  Is 
assumpsit  upon  an  Insurance  policy  Issued 
i^n  the  life  of  the  father  ot  appellants.  The 
trial  was  before  tbe  eomi  wttboot  a  Jjoj, 
and  upon  a  stipulation  ot  facts.  Tbe  case 
was  formerly  before  this  court,  and  a  Judg- 
ment of  the  Appellate  Court  was  reversed, 
and  the  cause  remanded  to  the  Appellate 
Court,  that  tbe  Appellate  Court  might  make 
a  special  finding  of  facts,  and  recite  the  same 
in  its  Judgiuent,  as  It  appeared  that  the  Ap- 
pellate Court  had  reversed  the  Judgment  of 
tbe  lower  court  because  It  found  tbe  facts 
differently  from  what  they  were  found  by  the 
lower  court  Irwin  v.  Northwestern  Nat  Life 
Ins.  Co.,  200  111.  677,  68  N.  E.  386.  It  is  not 
necessary  that  we  restate  the  case  here,  as 
a  complete  statement  Is  found  In  tbe  report 
of  the  ease  when  formerly  before  this  court 

In  the  bplnlon  remanding  the  case  to  the 
Appellate  Court  (page  C81,  200  III.,  page  3SS. 
66  N.  B.),  we  said:  "There  were  presented  tO 
the  court  for  determination  two  questions  of 
fact  or  mixed  questions  of  law  and  fact: 
First  Was  Irwin  engaged  in  tbe  occupation 
of  a  coal  miner  at  tbe  time  he  lost  bis  life? 
Becond.  Did  the  appellee  tender  appellants 
the  amount  due  upon  the  policy  prior  to  the 
day  the  suit  was  commenced?"  Upon  re- 
ceiving the  remanding  order  from  this  court, 
the  Appellate  Court  further  considered  said 
cause,  and  adhered  to  Its  former  opinion  and 
Judgmoit  reversing  the  Judgment  of  the  cir- 
cuit court  without  remanding  tbe  cause,  and 
recited  in  Its  Judgment  the  following  ultimate 
focts:  "We  find  as  facta  of  this  case,  to  be 
incorporated  in  the  Judgment,  that  J.  A.  Ir- 
win, tbe  assured,  was  engaged  In  the  occupa- 
tion of  a  coal  miner  at  the  time  be  lost  his 
life,  and  that  tbe  appellant  did  tender  to  the 
appellees  the  amount  due  upon  the  policy 
sued  on  prior  to  tbe  day  suit  was  commen- 
ced, and  that  the  appellees  accepted  the  full 
amount  due  tbem  prior  to  tbe  coming  on  of 
this  case  for  trial  In  the  circuit  court"  Un- 
der the  facts  so  found,  the  only  question  for 
the  determination  of  this  court  is  whether 


8ut!b  facts  are  sufficient  to  support  tbe  Judg^ 

ment  of  tbe  Appellate  Court  Purcell  Co.  v. 
Sage,  189  111.  79,  69  N.  B.  Gil;  XaUonal  Lin- 
seed Oil  Co.  V.  Heath  &  MllUgan  Co.,  191 
III.  75,  <30  N.  £L  Under  this  finding,  no 

other  Judgm^t  than  tbe  Judgment  entered 
by  the  Appellate  Court  would  have  been 
proper. 

It  is  now  urged  by  the  appellants  that  both 
the  trial  and  Appellate  Courts,  In  determin- 
ing the  character  of  tbe  contract  between  the 
assured  and  appellee,  improperly  took  into 
consideration  a  certain  exhibit,  designated 
"Bzhibit  B"  in  tbe  stipulation  of  facts,  by 
which  It  was  agreed  that  if  the  assured 
should  be  InJtu-ed  or  killed  while  in  the  oc- 
cupation of  Inintng  coal,  but  one-half  the 
amount  provided  by  the  policy  should  be  paid. 
The  facts  were  before  the  court  by  stipula- 
tion, and  without  objection  or  ezqeptlon;  and 
appellants  offered  no  propositions  of  law  to 
be  held  by  tbe  court  with  reference  to  the 
effect  of  tbe  evidence,  or  as  to  which  of  the 
exhibits  should  be  taken  into  consideration 
by  tbe  court  In  determining  the  effect  of  the 
contract  Appellee,  however,  did  offer  six 
proiwsitionB  of  law  to  be  held  or  refused  by 
the  court;  the  first  and  second  of  which  were 
held,  and  the  others  refused.  The  second 
proposition,  as  held  by  tbe  court,  was  to  the 
effect  that  tbe  three  papers— being  the  appli- 
cation, the  stipulation  contained  in  Exhibit 
B,  and  the  policy  mentioned  in  the  agreed 
statement  of  facts^ll  combined  to  constitute 
the  contract  of  insurance  sued  on,  and  that 
one  of  tbe  provisions  of  such  contract  is  that, 
If  the  assured  should  come  to  bis  death  by 
reason  of  the  hazards  of  tbe  occupation  of 
coal  mining,  then  the  defendant  should  only 
be  liable  for  one-half  the  amount  named  in 
the  policy.  Appellants  did  not  except  to  this 
holding,  and  canqot  now  urge  that  the  trial 
and  appellate  courts  improperly  considered 
tbe  evidence  mentioned  In  tbe  holding. 

Other  questions  are  urged,  but.  In  view 
of  tbe  remanding  order  and  tbe  finding  of 
the  Appellate  Court,  we  deem  it  unnecessary 
to  further  consider  or  discuss  tbem. 

The  Judgment  of  tbe  Appellate  Court  !■ 
afihrmed.  Judgment  affirmed. 

(207  111.  199) 

SOHUlfAOHBB  v.  CBICAOO  &  N.  W.  BT. 
CO. 

(Bopreme  Oonrt  of  UUnols.  Feb.  17,  1904.) 

RAILROADS-BITLK  FRBIOHT-UNLOADINO  CARS 
—UNREASONABLE)  D^JIT— RENTAL  CHARQES 
—REASONABLE  TIME^-EVIDENCB— UEN. 

1.  The  consignee  of  .two  car  loads  of  coke  was 
netifled  udou  their  arrival  that  a  charge  fbr. 
rental  womd  be  made  if  ther  were  not  unloaded 

wittiin  48  hours.  The  notification  was  in  com- 
pliance with  the  rules  of  an  association  of  rail- 
roads, organized  for  the  purpose  of  facilitating 
the  unloading  of  cai-s,  and  the  charge  made  for 
the  rental  wa«  much  less  than  the  average  earn- 
ing capacity  of  freight  cars.  The  railroad  com- 

f  1.  8m  Carriers,  vol.  »,  OmX.  Die  |  OI. 
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pany  had  at  the  polot  of  destiQation  no  ware* 
boose  for  the  unloading  of  balk  freight,  eoch  a> 
coke.  Ueldf  that  the  railroad  company  was  en- 
titled to  charge  rental  for  the  use  of  the  cara 
after  the  eziuratiMi  of  i,  reaaonaUe  time  for 
unloading. 

2.  On  the  lane  ae  to  what  wai  a  reaeonable 
tlmok  eridoice  as  to  the  distance  of  the  cod- 
rignee's  home  from  the  station  was  not  admia- 
■ible. 

3.  The  railroad  was  entitled  to  a  lien  opon 
tiie  freight  for  the  rental  chargea. 

Api>eal  from  Appellate  Coart,  Second  Dla- 
trlcL 

Action  by  Bowen  W.  SchTunacher  against 
the  Chicago  &  Northwestern  Bailway  Com- 
paay.  From  a  Judgment  of  the  Appellate 
Court  (108  IlL  App.  S20)  affirming  a  Judg- 
ment for  defendant,  plalntifl  appeala.  Af- 
firmed. 

Louis  Zimmerman,  fiir  axvelUmt  Pam« 
Calhoon  &  01«mon,  A.  W.  Palver,  and  B.  A. 
Lynde  (Charles  D.  daifc,  ci  eomisel),  tar  ap- 
pellee 

BICKS,  J.  AppelUnt  brought  an  action  of 
replerln  in  a  Jnstloe's  court  in  Lake  county 
against  app^Iee  for  three  tons  of  ceitA, 
Judgment  was  for  appellee  In  the  Justice 
court  On  appeal  to  the  circuit  court  of  lald 
county  a  trial  was  had  before  a  Jury,  and  the 
court  directed  a  verdict  for  appellee,  and 
tered  Judgment  thoreon.  Appeal  was  taken 
to  the  Appellate  Court,  where  the  Judgmrat 
of  the  lower  court  was  affirmed,  and  this  ap- 
peal was  prosecuted. 

Appellant  Is  a  resident  of  Highland  Park, 
and  in  June,  19Q2,  purdiaaed  and  caused  to 
be  shipped  to  himself  at  said  place,  over  ap- 
pellee's road,  two  cars  of  cok&  Tbe  cars  ar- 
rived in  Highland  Park  on  June  20tli,  at  7 
o'doA  In  the  nunnlng,  and  at  9  o'clock  in  tbe 
morally  ot  tbe  same  day  appellee's  station 
agent  at  said  point  mailed  appellant  notice 
of  the  arrival  of  the  cars.  Appellant  Is  a 
practicing  lawyer  residing  at  Highland  Park, 
and  having  his  office  In  the  city  of  Cftdcago, 
and  on  the  same  morning  of  the  arrival  of 
the  cars,  and  shortly  after  the  mailing  of  the 
first  notice^  appellee's  agent  saw  appellant 
personally  and  Informed  him  that  said  cars 
had  arrived.  At  that  time  apptilee's  agent 
did  not  know  the  frel^t  charges,  and  n^- 
tbsx  by  the  first  postal  card  nor  by  verbal 
statemoit  was  appellant  Informed  on  tliat 
day  of  the  fr^bt  charges.  On  the  morning 
of  the  2lBt,  appellee's  agent  again  notlfled 
aroellant  d  the  arrival  of  said  cars,  sending 
notice  by  postal  card  through  the  mall,  which 
was  received  appellant  between  8:80  and 
9  o'clock  In  the  morning  of  tliat  day.  On  the 
postal  card  so  soit  to  appellant;  afto^  de- 
scribing the  tr^gbXt  waM  the  following: 
"Wblch  Is  now  at  your  risk;  please  pay 
charges  and  remove  property  within  twenty- 
four  hours,  or  same  will  be  charged  storage 
or  delivered  to  warehouseman;  all  car-load 
freight  shall  be  subject  to  a  minimum  charge 
for  trackage  and  rental  of  one  dollar  per  car 
f<w  each  twenty-four  boors'  detention,  or 


fractional  part  thereof,  after  the  expiration 
of  forty-eight  hours  from  its  arrival  at  dee- 
tiuatlon."  And  across  the  face  ot  said  postal 
card  was  stamped  the  following:  "If  this  car 
Is  not  unloaded  wittiin  forty-eight  hours  ftom 
7  A.  M..  June  21, 180%  a  diaige  of  one  dollar 
per  day,  or  fraction  thereof,  will  be  made 
for  car  s^rlce,  for  which  this  company  re- 
serves a  lioi  upcHt  the  contents  of  car."  Up- 
on tlie  21st  of  June,  and  after  the  receipt  of 
the  postal  card  by  appellant  on  that  day.  lie 
went  to  appellee's  station  and  thore  paid  Its 
agent  the  freight,  taking  a  receipt  tho^fw. 
and  on  each  of  the  ftelght  Ulls  was  stamped 
a  notice  identical  with  tbe  one  la«t  above 
quoted.  When  appellant  recdved  tbe  trel^t 
rec^pts  be  called  tbe  attention  of  an^^ee^B 
agent  to  the  notice  with  refwmce  to  the 
charge  for  car  service  contained  thereon,  and 
stated  to  him  that  he  could  not  get  tlie  cars 
unloaded  within  48  hours,  or  anywhere  near 
that  time;  also  recalled  the  tact  that  be  bad 
had  trouble  a  year  or  so  previous  to  this 
shipment  with  tbts  same  company  at  tlie 
same  station,  growing  out  of  appellee's  Insist- 
ence upcm  the  enforcement  of  the  above  rule. 
Appellant  then  engaged  one  James  H.  Duffy, 
whose  business  was  the  hauling  of  coal  and 
coke,  to  haul  tbe  same  for  him,  bat  was  In- 
formed by  said  Duffy  that  he  could  not  be- 
gin the  work  until  the  following  Mmulay, 
June  21st  being  on  Saturday.  One  car  was 
unloaded  by  Tuesday,  June  24th.  On  Thnra- 
day,  June  26tb,  tbe  otbra-  car  was  only  par^ 
tially  unloaded,  and  appellee,  through  Ita 
agent,  notlfled  Duffy,  who  was  hauling  IXie 
coke,  that  he  could  haul  no  man  nntll  tihe 
car  service  due  tnm  tbe  delay  In  anloadlng 
had  been  paid.  A  controversy  then  arose  be- 
tween an>ellant  and  appellee,  which  remltod 
In  the  suing  out  of  tbe  writ  of  replevin  on 
Monday,  June  80th,  there  remaining  about 
three  terns  of  coke  in  one  car,  which  applies 
bad  sealed  and  refused  to  allow  to  be  te- 
moved  until  the  car  service  was  paid. 

Tbe  evidence  further  shows  that  tbe  cars, 
on  their  arrival  on  Friday,  June  20Ui,  were 
placed  on  a  stab  track,  whwe  could  be 
approadied  from  one  ^de  and  unloaded,  and 
on  the  21st  of  June  wwe  placed  at  0ie  end  oC 
anothtt  stab  track,  bo  that  their  remoral  was 
unnecessary  until  they  were  unloaded,  and 
could  be  approached  from  both  sides,  for  tbe 
purpose  of  unloading;  wlflumt  Intafercnoe 
from  switching  so  long  as  tb^  remained  at 
that  point  The  two  cars  in  question  came 
from  and  belonged  to  other  railroad  lines, 
one  being  tnm  the  Baltimore  ft  Ohio  BaSl- 
road  Company  and  the  other  tnm  tbe  nliinls 
Central  Ballroad  Company;  that  appellee 
had  DO  warehouse  t<x  the  unloading  of  bulk 
freight,  such  aa  car  loads  <a  coal  and  eoke^ 
at  Highland  Park  Station,  and  that  freight 
such  as  that  In  questifm  is  tmlfonnly  loaded 
and  unloaded  by  the  iriilppar  and  consignee. 

The  evidence  furthw  shows  that  In  irtiat 
was  called  'Xihlcago  Territory,*'  and  en- 
bracing  a  conaidoable  aoope  ot  eoantB7  aiv- 
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ronnding  the  dtj  of  CUcago,  and  Inctuding 
Highland  Park,  was  an  association  called  the  ^ 
"Chicago  Car  Service  AssoclatltHi,"  which ' 
was  a  Joint  association  including  all  the  rail- 
roads within  that  territory,  all  of  which  unit- 
ed in  the  selection  of  a  single  agent,  known 
as  the  "Car  Service  Association  Agent,"  the 
purpose  and  business  of  which  association 
were  to  facilitate  the  loading  and  unloading 
of  care  and  tor  the  securing  of  prompt  eerv- 
ice  to  shippers;  that  this  agency  or  associa- 
tion bad  existed  since  1888.  and  tliat  appel- 
lee was  a  member  <tt  meh  aasoclatlMi;  that 
the  United  States,  witb  reference  to  railroad 
traffic,  was  divided  Into  42  dlstrictB,  each 
having  a  similar  aBsociatl<Hi;  that  certain 
rules,  designed  to  effectuate  the  purpose  of 
such  association,  were  formulated  and  pub* 
lished  it,  and  observed  by  all  Its  membos 
and  brought  to  the  attention  of  shippers,  as 
business  between  them  arose  and  was  con- 
ducted; that  among  the  rules  were  rules  2, 
4,  and  S,  as  follows: 

"(2)  Forty-eight  honrT  free  time  will  be 
allowed  for  loading  or  unloading  all  cars, 
whether  on  public  tracks  or  on  prlTato 
tracks,  at  the  expiration  of  which  time  a 
charge  of  one  dollar  per  car  per  day,  or  frac- 
tion thereof,  shall  be  made  and  collected  for 
the  use  of  cars  and  tracks  held  for  loading 
or  unloading  or  subject  to  the  orders  of  con- 
signors or  consignees  or  their  agents.** 

"(4)  In  calculating  time.  Sundays  and  tbe 
following  holidays  are  excepted:  New  Tear's 
DaXrWasblngtCHi'fl  Birthday,  Decoration  Day, 
Fourth  of  July,  Labor  Day,  TbanksglTlng 
Day  and  Christmas. 

*'(5)  On  can  anlTliif  after  6:00  P.  M.  of 
any  day,  car  aervlce  will  be  charged  after 
the  expiration  of  forty-eight  hours  from  6:00 
P.  M,  on  the  day  following." 

Tbe  evidence  showed  that  In  the  city  of 
Chicago  alone  there  were  shipped  in,  ap- 
proximately,  7S,000  cars  of  coal  and  coke 
every  month;  that  the  average  earning  ca- 
pacity ot  freight  cars  upon  29  railroads  tn 
the  assodatloD.  for  the  year  1901,  was  $2.42, 
and  on  appellee's  road  92.15  per  day. 

Under  the  above  state  of  facts  appellee 
contends .  that  it  was  entitled  to  charge  a 
car  service  or  car  tradi  service  of  $1  per 
day»  after  the  expiration  of  48  hours,  upon 
these  cars,  and  that  it  was  entitled  to  a 
Hen  upon  the  coke,  the  same  b^ng  tbe  freight 
contained  in  them,  for  the  payment  of  such 
charges.  Bbth  of  these  propositions  are  de- 
nied by  appellant,  and  arise  upon  the  per- 
emptory Instruction  for  a  verdict,  given  by 
the  trial  court 

Under  the  Constitution  and  laws  cf  this 
stat^  railroads  are  pabllc  highways  and  rail- 
road corpora^ons  are  quasi  public  corpora- 
tions. They  are  chartered  by  the  state,  and 
may  invoke  the  right  of  eminent  domain  for 
tbe  acquirement  of  lands  necessary  for  the 
eonduct  of  their  business.  Regarding  them 
as  public  agencies,  discharging  duties  In 
which  the  public  is  interestec^  the  state  regu- 


lates and  controls  their  rates  and  tons,  both 
for  the  carrying  of  freight  and  passengers, 
and  in  many  other  respects  regulates  and 
controls  their  operation.  Upon  the  payment 
or  tender  of  the  legal  tolls,  freight,  or  fare, 
such  companies  are  required  to  furnish  cars 
and  transport  freight  and  passengers  within 
a  reasonable  time,  and  upon  their  failure  to 
do  so  they  are  subject  to  treble  damages  to 
tbe  party  aggrieved,  and.  In  addition  thereto, 
a  penalty  or  forfeiture  to  the  school  fund  of 
the  Btata  Hurd's  Rev.  St  1889,  c  114,  H  84, 
^  They  must  receive  and  transport  cars 
loaded  and  unloaded  over  their  lines,  and  in 
doing  so  assume  the  liability  of  a  common  car- 
rier as  to  both  such  cars  and  freight.  Peoria 
&  F6kin  Union  Railway  Co.  t.  Chicago,  Rock 
Island  &  Padflc  Railway  Co.,  109  111.  ISS, 
00  Am.  Rep.  OOB.  They  may  not  discrim- 
inate against  shippers  In  rates  or  facilities 
for  shipping,  and  are  required  to  make  spe- 
cial provision  for  the'  handling  and  shipping 
of  grain.  All  of  these  regulations  by  the 
state  are  Justified  and  sustained  upon  tbe 
ground  that  the  state  is  Interested  In  the 
prompt  and  proper  carriage  of  Ite  producte 
and  the  commerce  of  Its  pe(v1e,-aDd  it  would 
seem  that  reasonable  rules  and  regulations 
adopted  by  such  corporations,  conducive  to 
the  prop«  discharge  of  the  public  duly, 
should,  where  they  are  not  In  violation  of 
some  positive  law,  be  sustained. 

Railroads,  as  to  frelghte  committed  to  their 
charge,  during  the  period  of  transport  and 
onto  they  are  delivered,  bear  two  well-rec* 
ognlzed  relations.  While  in  transit,  and  for 
a  reasonable  time  after  reaching  the  point  of 
destination,  they  owe  the  duties  and  bear  the 
relation  of  common  carriers;  and  when  the 
ear  containing  the  freight  Is  delivered  to  the 
consignee  upon  bis  own  track,  or  at  the  place 
selected  by  him  for  unloading.  If  he  have 
one,  or  to  the  consignee  upon  the  company's 
usual  and  customary  track  for  the  discharge 
of  freight,  with  reasonable  and  proper  op- 
portunity to  tbe  con^gnee  to  teke  the  same^ 
or  when  placed  In  like  warehouse  of  such 
company,  or  the  warehouse  of  another  select- 
ed by  them— In  any  and  all  such  cases  such 
companies  then  bear  to  such  freight  the  re- 
lation of  warehousemen.  Peoria  &  Pekin 
Union  Railway  Co.  t.  United  Stetes  Rolling 
Stock  Co..  136  III.  643,  27  N.  E.  69,  29  Am. 
St  Rep.  348;  Gregg  v.  Illinois  Central  Rail- 
road Co..  147  III.  650,  86  N.  B.  343.  37  Am. 
St  Rep.  238.  If  the  cars  In  which  sndb 
flight  Is  shipped  are  the  property  of  an- 
other railroad  than  that  of  the  company 
transporting  the  same  to  the  point  of  destina- 
tion, such  latter  company  bears  the  same  re- 
latiott  to  such  cars  as  to  the  freight  therein. 
Peoria  &  Pe^  Union  Railway  Co.  t.  United 
States  Rolling  Stock  Ca,  supra.  Such  ara 
the  duties  of  such  companies  appertelnlng  to 
bulk  freight  in  car  load  lots,  whlc^.  it  may 
be  said,  by  the  uniform  rule  and  custom  of 
tills  country  are  to  be  loaded  and  unloaded 
by  the  sh^per  and  oomdgnee.    Small  or 
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package  fr^ht  of  such  charftcter  and  bulk 
that  that  belonging  to  many  distinct  owners 
may  be  shipped  In  a  single  car  is  commonly 
loaded  and  unloaded  by  the  transporting 
company  or  companies.  When  such  freight 
reaches  tiie  point  of  destination  and  la  placed 
In  the  freight  depot  or  warehouse  of  such 
company,  it  is  held  by  such  company  as  a 
warehouseman,  and  when  a  railroad  com- 
pany carries  fr^ht  to  its  point  of  destina- 
tion and  stores  tiie  same  in  its  warehouse, 
and  the  relation  of  warehouseman  Is  estab- 
lished by  the  failure  to  remove  the  property 
within  a  itasonable  time,  the  liability  of  a 
warehouseman  attaches,  and  not  the  liability 
of  a  common  carrier.  Illinois  Central  Rail- 
road Co.  T.  Alexander.  20  111.  24;  Porter  t. 
Chicago  &  Rock  Island  Railroad  Co..  20  III. 
408,  Tl  Am.  Dec.  286;  Merchants'  Dispatch 
Transportation  Co.  v.  Hallock.  64  It).  284; 
Illinois  Central  Railroad  Co.  T.  Friend,  Id. 
303;  Rothschild  t.  MlctHgan  Central  Railroad 
Co.,  69  lU.  164;  Merchants*  Dispatch  ft 
Transportation  Co.  t.  Moore,  88  111.  186,  SO 
Am.  Rep.  S41;  Anchor  Une  t.  Koowles,  86 
III.  160. 

'It  la  the  duty  of  the  consignee  to  take  no- 
tice of  tlie  time  of  the  arrival  of  freight  ship- 
ped  to  him  and  to  be  present  and  receive  the 
same  upon  arrival,  and  he  is  not  entitled  to 
notice  from  the  company  that  the  same  lias 
arrived,  but  the  company  is  authorized  to 
■tore  such  fr^ht  and  to  be  relieved  of  Its 
duty  as  a  common  carrier  (Merchants'  Die- 
patch  Transportation  Co.  v.  Hallock,  supra), 
and  when  such  freight  is  in  the  warehouse 
Uie  railroad  company  may  charge  storage 
upon  the  some,  and  It  has  a  Hen  upon  the 
freight  so  stored  for  Ita  storage  charges^  and 
this  rule  obtains  although  the  company  may 
have  given  the  consignee  notice  to  remove 
the  property  within  24  hours.  Richards  v. 
Michigan  Southern  &  Northern  Indiana  Rail- 
road Co..  20  111.  405;  Porter  v.  Chicago  & 
Bo(&  Island  Railroad  Co..  supra;  Illinois 
Central  Railrfud  Co.  v.  Alexander,  sopra. 

When  a  railroad  company  delivering  freight 
at  its  point  of  desttoatlon  has  no  warehouse 
at  that  pirint  ndtabte  for  the  storage  of  bulk 
freight  in  car  load  lots,  and  the  property  Is  of 
aucb  character  that  the  can  in  which  it  la 
transported  famish  a  proper  and  safe  place 
for  the  same,  so  that  it  Is  not  liable  to  damage 
or  detwloration  arising  from  beat  or  cold  or 
On  elements,  thwe  would  seem  to  be  no  rea- 
son for  requiring  the  transporting  company 
to  seek  a  warehouse  of  another,  and  add  the 
cost  of  removal  to  the  cost  of  storage  when 
■aid  freight  may  properly  be  held  In  storage 
In  the  cars  in  which  the  same  was  carried; 
and  after  notice  to  the  oonalgvee^  and  a  rea- 
scmable  time  to  remove  the  same,  reasona- 
ble storage  charges  may  be  collected  therefor, 
and  the  freight  held  for  the  payment  thereof. 
Miller  V.  Mansfield,  112  Mass.  260;  Miller  v. 
Georgia  Railroad  Co.,  88  Ga.  663, 15  8.  E.  816^ 
UL.S.A.828.S0Am.Bt  Bep.  170;  Gregg 


V.  Illinois  Central  Railroad  Co.,  147  HL  SSO, 
36  N.  E.  343,  37  Am.  St  Rep.  238. 
'  In  GreiK  v.  Illinois  Central  Railroad.  Co., 
the  acti<m  was  for  damage  to  grain  by  wata, 
wMch  had  been  stored  by  the  railroad  com- 
pany in  a  warehouse  In  Augusta,  Ga.  The 
grain  was  not  received  promptly  upon  ar- 
rival at  its  destination,  and  was  stored,  and 
while  in  storage  was  Injured  by  a  flood.  In 
speaking  of  the  duty  of  the  company  witb  r^< 
erence  to  such  freight,  this  court  said  (page 
660.  147  111.,  page  846^  35  N.  SL,  37  Am.  St. 
Rep.  238):  "The  railroad  company  was  not  re- 
quired to  keep  the  com  In  Its  cars  on  track 
Indeflnitely,  and,  although  the  consignee  was 
in  default  in  not  receiving  the  frei^t  aftex 
reasonable  time  and  opportunity  tiad  been  af- 
forded in  which  to  take  It.  the  carrier  could 
not  abandon  it,  but  was  required  to  exercise 
ordinary  and  reasonable  care  for  its  preserva- 
tion as  warehouseman.  In  the  exercise  of 
snch  care  It  might  leave  it  In  tbe  cars,  store 
it  in  its  own  warehouse,  aasoming  the  Ua- 
blll^  of  bailee  or  warehouseman  therefor, 
or  it  might,  with  the  exercise  of  like  degree 
of  care  in  selecting  a  reqionslble  and  safe 
depository,  store  the  graJn*  in  an  elevator  or 
warehouse  at  the  eiqtenae  and  risk  oC  the 
owner." 

In  MlUer  v.  Georgia  Railroad  Co.,  au^a, 
it  is  said  (page  563,  88  Ga.,  page  816, 16  S.  &. 
IS  li.  B.  A.  823,  80  Am.  St  Rep.  170):  "It  is 
w^l  settled  that  the  carrier,  in  addition  to 
its  compensation  for  the  carriage  of  goods, 
has  the  right  to  charge  tor  their  storage  and 
keeping,  as  a  warehouseman,  for  wluttever 
time  they  remain  In  Its  custody  after  rea- 
sonable on>ortanity  has  been  afforded  the 
owner  to  remove  them;  and  we  tliink,  where 
the  carrier's  duty  ends  with  the  transporta- 
tion of  the  car  and  its  delivery  to  the  cus- 
tomer, and  no  further  Bervlce  is  embraced 
in  the  contract^  the  carrier,  after  a  reasonable 
time  bos  been  allowed  for  unloading,  is  aa 
muth  entitled  to  charge  for  the  furtho:  oae 
of  Its  cars  as  it  would  be  for  the  use  of  its 
warehouse.  We  know  of  no  good  reason  why 
It  should  be  restricted  to  the  latter  method 
of  storage.  Thm  la  no  law  which  inhibits 
the  use  of  cars  for  this  purpose  or  which  re- 
quires unloading  and  removal  of  the  goods  to 
some  other  structure  before  any  charge  for 
storage  can  attach.  Thla  method  of  atoiais 
may  In  many  cases  be  as  ^ectoal  as  any 
other.  Indeed,  it  may  serve  tlie  cnstimer's 
Interest  and  convenience  much  better  to  have 
the  car  placed  at  his  own  place  at  bndness, 
wh«»  he  may  unload  It  himself  or  where  it 
may  be  unloaded  by  pundiasers  as  the  goods 
are  sold,  thus  saving  drayage  and  other  ex- 
penses, than  to  have  St  unloaded  by  the  car- 
rier and  the  goods  stored  ^aewhoe  at  the 
consignee's  expense.  And  If  a  customer 
whose  duty  It  Is  to  unload,  and  who,  flailing 
to  do  so  within  a  reasonable  tlme^  accept! 
the  beSi^t  of  storage  in  a  cor  1^  reqnestiiig 
or  permitting  the  carrier  to  contlnua  botding 
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It  unloaded  Id  serrlce,  and  anbject  to  his  will 
and  conTenience  as  to  the  time  of  unloading 
be  cannot  be  beard  to  complain  of  the  meth- 
od of  storage,  and  to  deny  the  right  to  any 
compensation  at  all  for  this  service  on  the 
gronnd  that  some  other  method  was  not  re- 
sorted to.  He  may  insist  that  the  rate  fixed 
■hall  not  be  unreasonable  or  excessive;  but 
the  law  cannot  be  Invoked  to  declare  that  u6 
compensation  whatever  sbaU  be  chaiged  for 
sncb  extra  service." 

In  MUler  v.  Mansfield,  snpra,  it  was  said: 
**It  Is  not  material  that  the  goods  remained 
In  the  cars  Instead  of  being  pnt  into  a  store- 
boose." 

In  tiie  case  at  bar  appeUant  did  not  dto- 
charge  Ms  duty  to  tiw  appellee  by  being  pres- 
ent and  ready  to  receive  his  freight  npon  Its 
arrinL  Within  two  or  three  hours  of  Its 
arrival  be  was  notified  thereof,  and  after  It 
bad  lain  there  24  honrs,  and  said  car  was 
placed  where  appellant  had  full  and  fair  op- 
portunity to  remove  the  freight  wtttaont  Is- 
terfbrence  In  any  form,  and  to  approach  the 
car  from  both  sides  for  that  pnrpoae,  and 
when  appellee's  daty  as  a  common  carrier  had 
eeaaed,  appeiliAit  vas  notified  ttat  h»  must 
remove  tiie  same  wlUiin  48  hours,  w  a  car 
service  or  storage  charge— v^ch,  under  the 
drcnmstances,  mnst  be  held  to  be  the  same 
thing— of  $1  per  car  would  be  insisted  upon. 
Ai>peUant  also  knew,  by  the  previons  deal- 
ings betwe«]  himself  and  appellee,  that  such 
rale  obtained,  and,  unless  he  could  show  that 
fbo  limit  of  time  was  unreasonable  or  the 
charge  exceastve.  It  woold  aeem  wpeUee's 
contention  to  cliaiga  as  Cor  atorage  shoidd 
be  upheld. 

It  is  also  urged  by  appellee  that  the  right 
to  demand  such  charge  and  enforce  tbe  same 
by  lien  arises  from  the  unreasonable  deten-' 
tlon  of  the  cars  tai  question  by  appellant,  and 
that  Buc*.i  chai-ge  la  In  parity  with  and  In  tbe 
nature  ot  demurrage  as  It  exists  under  tbe 
marltlmo  law,  and  not  based  upon  tbe  theory 
ot  storage  charges;  that  It  was  the  duty  of 
appellant  to  take  notice  of  the  arrival  of  hla 
freight,  and  to  be  present  and  rea^  to  re- 
ceive tbe  same  when  It  did  arrive,  and  that 
having  failed  to  do  this,  he  having  notice  ot 
the  rule  of  the  company  to  charge  for  tbe 
detention  b^ond  the  period  of  46  hours,  a 
car  and  track  service  In  the  nature  of  de- 
murrage may  property  be  demanded.  The 
evidence  in  this  case  shows  that,  by  tbe  en- 
forcement of  the  rule  here  Insisted  upon,  the 
transportation  facilities  in  the  car-service  ter» 
rltory  here  involved  was  Incrrased  practical- 
ly 100  per  cent,  and  that  only  about  7  per 
cent  of  the  shippers  ot  consignees,  through 
ItB  operation,  bold  their  cars  overtime.  If 
such  common  carriers  must  comply  with  our 
statute  and  mast  furnish  transportatian  for 
people  and  freight  when  demanded,  and  such 
companies  have  made  proper  provision  In 
equipping  their  roads  with  an  ample  supply 
of  rolUng  stock,  and  yet,  because  of  the  dlla- 
torlneaa  or  perversity  of  shippers  and  coo- 


algnees,  cars  may  be  held  Indefinitely  at 
loading  and  discharging  points,  contrary  to 
the  desires  and  Interests  of  such  companies, 
then  it  must  be  plain  that  the  statute  must 
dtber  fall  as  a  dead  letter,  or  Its  enforcement 
must  work  great  injustice  to  such  companies. 

This  precise  question  seems  not  to  have 
been  before  this  court  previous  to  tbe  pres- 
ent case.  In  1891  the  Attorney  Oenoral  of 
this  state.  In  an  opinion  to  tbe  Railroad  ft 
Warehouse  Commissioners  in  complaint  No, 
64,  TTnion  Brewing  Co.  of  Peoria  v.  Chicago, 
Burlington  ft  QuIncy  Bailroad  Co:,  and  com- 
plaint No.  71,  Lyon  ft  Scott  v.  Peoria  ft 
FeklD  nnlon  Bailroad  Oo..  said:  "Section  B 
of  tbe  act  in  relation  to  receiving,  carrying, 
and  delivering  grain  In  this  state  provides 
that  a  consignee  of  grain  transported  In  bulk 
shall  have  twenty-four  hours,  free  of  ex- 
pense, after  actual  notice  of  arrival,  In  which 
to  remove  the  same  from  the  cars  of  stach 
railroad  corporation  [Hurd's  Bev.  St  1S99, 
p.  1338,  c.  114].  There  would  seem  to  be  an 
implied  right  under  the  statute,  to  charge 
tor  a  longer  detention  than  tbe  twentr-four 
hours  which  the  statute  names.  Indeed,  no 
reason  is  perceived.  In  law  or  justice,  why 
an  nnreaSMfable  and  unnecessary  detmtion 
of  cars  by  consignees  should  not  be  paid  for; 
and  the  car-s^vlce  association  seems,  from 
the  proof  befwe  us^  to  be  only  an  agmcy  ee- 
tabllsbed  to  ke^  account  of  claims  so  aris- 
ing and  enforce  them.  The  charges  so  made 
were  thought  to  be  reasonable  under  all  cIt: 
cumstances.  •  •  *  D«nurrage  Is' an  Im- 
portant  subject,  which  hu  arisen  in  a  prac- 
tical way  only  wlthiD  late  years,  and  long 
after  oar  statute  for  the  regulation  ot  rail- 
roads was  passed.  It  does  not  however;  fol- 
low that  because  there  is  no  statutory  regu- 
lation of  tbe  question  there  Is  no  law." 

Mr.  SUliott  in  his  work  on  Ballroads  (vol- 
ume 4.  I  1667)  says:  "But  while  It  is  prob- 
ably true  that  this  right  Is  derived,  by  anal- 
ogy, from  the  maritime  law  as  administered 
in  America,  tbe  more  recent  authorities  have 
almost  unanimously  upheld  tbe  right  of  rail- 
road compaalea  to  mak»  douarrase  cha^s 
in  proper  cases.  As  said  iKy  one  of  the 
courts,  *we  see  no  satisfactory  reasm  why 
carriers  by  miln»d8  should  not  be  entitled  to 
compensathm  for  the  unreasonable  delay  or 
detention  ot  their  v^c^es,  as  well  as  car^ 
rlers  by  sea.*  Aftw  a  carrlw  has  completed 
its  services  as  such.  It  has  a  right  to  charge 
extra  compensation  for  storing  the  goods  in 
a  warehouse,  and  keeping  them,  after  the 
consignee  baa  had  a  reasonable  time  la 
which  to  remove  them.  Why,  then,  when  Its 
duties  as  a  carrier  have  been  poformed  and 
a  reasonable  time  has  elapsed.  Is  it  not  as 
much  entlUed  to  additional  compensation  tor 
the  use  of  Its  cars  and  tracks  as  for  the  use 
of  ito  warehouse?  Certainly  a  customer 
whose  duty  It  is  to  unload,  or  who  unrea- 
sonably delays  the  unloading  ot  a  car,  tor 
his  own  ben^t  ought  not  to  cmnplaln  It  ha 
Is  made  to  pay  a  reasonable  mm  for  the  na* 
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reasonable  delay  caused  by  his  own  act 

But  this  is  not  all.  Tbe  pnbllc  tnto«stB  also 
require  tbat  can  shoold  not  be  unreasonably 
detained  In  this  way."  And  to  tbe  Uke  eflCect 
are  Miller  t.  Georgia  Ballroad  Co.,  supra; 
Norfolk  &  Western  Ballroad  Oo.  t.  Adams,  90 
Va.  893, 18  S.  B.  678,  22  L.  B.  A.  S30,  44  Am. 
St  Rep.  91S;  Darlbigtcm  t.  Missouri  Pacific 
Ballroad  Co.  (Mo.  App.)  72  8.  W,  122;  D.,  O. 
H.  &.M.  By.  Co.  T.  Interstate  Commerce  0>m- 
mU8l<ni,  74  Fed.  SOS,  21  C.  C.  A.  108;  Ameri- 
cas Warehouse  Ass'n  t.  Illlaols  Central  Ball- 
road Co,  7  ioteratate  Com.  Bep.  550. 

Nor  do  we  think  It  neceasary  to  the  exist- 
ence of  such  lien  that  It  arise  tnun  a  qtedflc 
contilact  providing  for  the  earner  but  that 
snch  right  and  contract  may  arise  by  Implica- 
tion, as  In  the  case  of  warehouse  charges  to 
a  railroad  company  that  has  stored  goods, 
transpinted  by  ft  whm  not  reeelved  by  the 
consignee  promptly  at  the  pbce  of  deUvay. 
Miller  T.  Mansfleldt  supra;  Uwchants*  Dis- 
patch &  Transportation  Co.  t.  Moore,  88  111. 
186,  80  Am.  Bep.  641;  nilnols  Central  Ball- 
road Go.  ▼.  Alexander,  20  Bl.  24;  Darlington 
T.  Missouri  Fadflc  Ballroad  Ca,  i^nm;  Bar- 
kw  T.  Brown,  188  Mass.  840. 

It  la  dalmed,  however,  by  appeUant  tbat 
tbe  ease  of  Chicago  ft  NorOiwesteni  Ballway 
Oo.  V.  Jenkins,  lOS  111.  tSSS,  la^  down  the 
role  contrary  to  0ie  views  we  faav»  above  «x- 
pressed,  and  that  that  case  should  be  con- 
trolling In  llie  present  cue.  We  think  not 
niat  case  seems  to  have  related  to  or  grown 
out  of  flie  ah^imait  (NC  goods  In  less  quantity 
ttian  a  car  load  lot  The  character  of  the 
goods  was  of  a  perishable  nature^  and  such. 
If  removed  from  the  cars,  must  be  stored; 
and  In  fflstingnlshing  tbat  earn  tnm  cases 
under  the  maritime  law,  and  dmylng  that 
tha  rule.  appllcaUe  In  contracts  shipment 
under  the  lattar  law  dpplled  to  railroad  com- 
paniea.  It  was  said  (page  60(0:  ^nt  the 
mode  of  doing  business  by  the  two  kinds  of 
carriers  is  essentially  different  Ballroad 
Cfmpanies  have  warehouses  in  which  to  store 
freights;  ownen  of  vessels  have  none.  Bail- 
roads  discharge  cargoes  carried  by  thMn;  car- 
rien  by  ship  do  not  but  It  Is  done  by  the 
consignee,**  Tbus  it  will  be  seen  that  the 
court  could  not  have  had  in  mind  tbe  case 
of  the  shlpmeut  of  goods  of  the  <^iaractw 
here  involved  by  car  load  lots,  and  when  the 
undisputed  evidence  shows  tlut  lJu  rule  is 
tbat  such  freight  shall  be  loaded  hj  the  Aip- 
per  and  unloaded  tiy  the  conslgvee^  and  that 
railroads  do  not  have  warehouses  in  which 
to  store  tbat  class  of  goods. 

App^ant  omtends  that  tbe  trial  court  or- 
ed  in  not  permitting  blm  to  show,  as  tending 
to  show  whether  tbe  coke  was  unloaded  with- 
in a  reasonable  time,  the  distance  ftom  his 
house  to  the  station  where  said  car  was 
placed  for  unloading.  In  Ibis,  we  think, 
there  was  no  errw.  If  sucb  is  the  role,  and 
as  there  wu  57,000  pounds  of  coke  fn  this 
shipment  and  It  should  appear  by  the  evl- 
duee  that  the  distance  from  the  omslgnee'a 


home  to  tbe  statbm  flbonld  be  such  that  tmt 
one  load  of  coke  could  be  hauled  a  day,  and 
that  a  ton  at  a  load  was  all  that  could  be 
hauled,  taking  the  conditi<m  of  the  roada  In- 
to coiulderatlon,  Iben,  according  to  app^ 
lanf  s  ctmtentton,  he  would  be  entitled  to 
hold  the  can  in  question  at  tbia  places  wltb- 
ont  chaq^  tfx  more  than  a  month.  Sucb  a 
rule  would  practically  take  out  of  buaineaa, 
tindor  tbe  supposed  easi^  the  nriUng  stot^  of 
a  company  for  one-twelfth  of  the  year,  to  tbe 
prejudice  of  other  shippers  and  to  tbe  detri- 
ment ot  the  public  Interesta  The  correct 
rule  most  be  tbat  the  consignee  shall  have  a 
reasonable  time,  after  having  knowledge  of 
the  arrival  of  his  tr^ht,  to  get  the  neccfr 
sary  help  and  means  to  remove  tbe  same; 
and  it  cannot  be  presumed  Uiat  be  Is  to  do 
thla  by  the  employment  of  the  fewest  nnm- 
ber  of  persons  or  teams  Ibat  can  be  employ- 
ed at  snch  work,  and  at  the  same  time  bare 
It  said  that  any  efloal  vbatever  Is  being 
made  to  remove  the  frtf^t  Mo  dreum- 
stance  Is  shown  here  why  a  nnmbar  of  teams 
and  abundance  of  hsAp  could  not  have  beat 
obtained,  by  pnqter  effort;  to  have  ttt>1m<i*<i 
this  coke  wtthln  the  48  bourl  fixed  by  the 
rule,  allowing  tor  tbe  Sunday;  and  It  It  could 
not  tt  cannot  be  maintained,  as  we  think, 
that  app«llee  should  stand  tbe  loss  o€  ap- 
pellanfs  failure  or  Inability  to  discharge  his 
duty  and  perftgm  his  contract  GiiciunstaA- 
ces  might  arise,  and  doubtless  will.  In  such 
cases,  whoi,  In  determining  what  Aall  be  a 
reasonable  time,  many  things  are  necessary 
to  be  taken  Into  conatdwatlon,  hot  tbe  dis- 
tance that  the  commodjty  is  to  be  hauled 
when  removed  from  the  company's  cara.  It 
would  seem,  should  not  be  one  of  them. 

It  is  nrged,  fnrtbw,  that  a  Ilea  ought  not 
to  be  accorded  common  carrlera  in  sucb  cases, 
but  ttiey  sbould  be  left  to  their  actliu  upon 
tbe  case  or  in  assumpsit  There  Is  no  law 
preventing  the  sale,  by  the  consignee,  of  tbe 
cargo,  at  the  point  of  destination,  to  eno  or 
many  persons  who  may  be  wbol^  Irreipon- 
sfble,  and  as  against  wb<^  suits  would  be 
onavailiiv.  The  object  of  such  a  rule  can- 
not be  so  much  for  the  recovery  of  n  revenue 
as  the  enforcement  of  a  nde  tbat  la  to  the 
ben^  of  all  tbe  shlppen,  and  thereby  a 
pubUe  bentf  t  The  charge  must  be  said  to 
be  little  more  than  nominal,  and  yet  the  evi- 
dence dlsdosee  tbat  its  imposition  In  snch 
cases  has  had  a  hlg^y  benefldal  effect  Ni» 
question  Is  made  as  to  the  reaatmabteness  ol 
tbe  charge,  and,  if  there  wer^  It  eould  have 
no  effect  In  the  case  at  bar,  for  tbe  reason 
tbat  appelant  absolutely  denies  tbe  right  of 
appellee  to  any  charge  or  oonqtenaatlon,  and 
made  no  tender  of  any  pmHon  of  It  BmsM 
V.  Koehler,  66  BL  468;  Hoyt  v.  Spngn^  6i 
Barb.  487;  Schouler  on  Bailmoita,  |  ISOl 

Tbe  views  above  expressed  as  to  tbt  rale 
obtaining  to  such  charges,  wbetber  resudad 
as  storage  diarges  or  demnirage  or  car  aarv- 
ice,  seems  to  be  in  keeping  with  tbe  weight 
of  the  mod«n  decisions  upon  tbe  qoastloo^ 
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and,  w«  beltore.  wOl  tend  to  tbe  pablle  wel- 
fare. Tbe  Judgment  ot  the  AppeUate  Oonrt 
la  affirmed, 
jndgmcat  afflnnad. 


(»8  nu  18) 
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(Sniweme  Court  of  lUinoh.  Feb.  17,  1001) 

WILLS— CONTEST— TRIAL  BY  JURY— CONSTITU- 
TIONAL LAW— ADHiasiON  TO  PROBATB— 
SVIDENGE— StIBVIGIBNCY. 

1.  Gonet.  art.  %  1 proTiding  that  the  ri^t 
of  trial  by  Jniy,  aa  heretofore  rajoyed,  dull  la- 
mala  InTfolatcii  doea  not  confer  on  one  conte■^ 
ing  the  probate  <tf  a  vUl  the  right  to  donand 
a  jory  trial  in  the  circuit  court  on  an  appeal 
from  a  Judgment  of  the  coonty  court  admitting 
the       to  probate. 

2,  where,  in  a  proceeding  contesting  the  pro- 
bate of  a  will,  the  attestiug  witoessea  testified 
to  ereiT  fact  and  circumstance  required  by  the 
statute  to  show  that  the  will  was  duly  execut- 
ed, tbs  admission  of  the  will  to  probate  by  tbe 
circuit  court  will  not  be  interfered  with  by  the 
Supreme  Court  on  the  gnmnd  that  the  proofa 
were  Inauffident  to  JnitU^  ha  adml^Mi. 

Appeal  from  arcnlt  Ooart  IroQWdg  Oomh 
tr;  B.  W.  HUscher.  Jndse. 

OKitroreny  between  Oeoise  A.  Bfoody  and 
Alfred  Found,  eMcutor  of  tbe  will  of  George 
Mood7,  deceased.  From  a  judgment  of  tb» 
drentt  court  admitting  tbe  will  to  probate^ 
cmiteatattt  appeala.  Affirmed. 

W.  1.  Brock  and  J.  W.  Eem  (H.  K.  Wheet 
er,  of  counsel),  for  appellant  Daniel  F. 
Higglna  and  A.  F.  Goodyear,  for  appellea 

HAND,  a  J.  Tbe  appellee,  wbo  waa  the 
execntor  therein  named,  presented  to  the 
county  court  of  Iroqnoia  county,  for  probate, 
tbe  loat  will  and  teatament  of  George  Moody, 
deceaaed.  Tbe  county  court  admitted  tbe 
wHI  to  probate  and  ordered  the  same  record- 
ed. An  appeal  was  perfected  to  tbe  circuit 
court  of  said  county,  wbere  the  will  was 
again  held  to  be  dtily  provoi,  and,  tbe  tes- 
tator baring  died  seised  of  real  estate  tbe 
title  to  which  waa  tranaferred  by  aald  will, 
a  further  appeal  baa  been  praeecnted^  direct 
to  tbis  court 

The  aK>ellant  moved  the  cbvnlt  court  that 
tbe  Issues  InToIved  tn  aald  appeal  be  sub- 
mitted for  determination  to  a  Jury,  wblcb 
motion  waa  overruled,  and  tbe  bearing  waa 
bad  before  tbe  court  witbout  a  Jury,  and  tbe 
actlott  of  tbe  court  In  declining  to  submit 
aald  lasuea  to  a  Jury  has  been  assigned  aa 
error,  and  la  urged  aa  ground  for  a  reveraal 
.In  this  court  The  statute  of  wills  In  force 
In  this  state  does  not  provide  for  a  trial  by 
Jury  In  tbe  county  court  upon  tbe  presenta- 
tion of  a  win  for  probate,  but  tbe  ques- 
tion whether  or  not  an  Instrument  In  writing 
baa  been  duly  establlsbed  as  the  last  will  and 
teatament  of  a  decedent  and  is  entitled  to 
be  admitted  to  probate,  la  left  to  tbe  deter- 
mluatlon  of  tbe  county  court  without  a  Jury. 
Neither  doea  tbe  statute  providing  for  appeala 

fl.  Sie  JoiT.  Tel.  SI.  Cwt  Dig.  |  IL 


from  the  Judgment  ot  the  county  oonrt  In  ad- 
mitting or  refusing  to  admit  wills  to  lavbate 
provide  for  a  trial  by  Jniy  In  tbe  circuit 
court  but  tbe  aame  laanes  are  involved  In 
the  circuit  court  upon  the  appeal  which  were 
tried  in  tbe  county  court  and  those  Issuea, 
on  an}eal,  are  to  be  determined  by  the  dr- 
enlt  court  witbout  a  Jury, -tbe  aame  as  they 
were  tried  witbout  a  Jnry  and  before  the 
court  In  Ibe  county  court 

Tbe  JnrladictliHi  to  admit  wUla  to  probate 
has  never  been  exercised  by  tbe  common- 
law  courts  aa  a  part  of  their  common-law 
Jurisdiction,  btrt  prior  to  tbe  eatabllahment 
of  probate  coorta  the  ecclesiastical  courts  of 
England  and  tbe  analogoua  courta  of  this 
country,  exerdaed  that  JnriadlctioD,  and  that 
Jurisdiction,  as  now  exercised  by  the  county 
court  of  this  stat^  la  purely  statutory,  ao 
that  tbe  constltntlonat  ivovlslon  that  "tbe 
r^ht  of  trial  by  Jnry  aa  heretofore  enjoyed, 
shall  remain  Inviolate"  (Oonst  art  2,  |  5), 
did  not  confer  upon  tbe  appellant  tbe  rlgbt 
to  demand  a  Jury  upon  tbe  trial  of  aald  ap> 
'  peal  In  the  drcolt  court,  aa  It  has  been  nnl* 
Cormly  held  tbat  such  conatitntlonal  pro- 
Tlalon  waa  designed  only  to  secure  tbe  rlgbt 
of  trial  by  Jury  aa  It  bad  tberetofore  been 
enjoyed  in  those  tribunals  which  exercised 
oonimon-law  Jnriadlctlon,  and  waa  not  In- 
tended to  confer  sucb  rlgbt  In  any  daaa  of 
caaes  wbera  It  bad  not  fwmwly  existed. 
Nor  was  It  Intended  to  Introduce  tbe  jury 
system  into  tiiose  qtedal  sammary  JuiJadlc- 
tlotts  wblcb  were  unknown  to  tbe  common 
law.  Roas  r.  Irvine,  14  HL  171;  Johnson  v. 
Jollet  &  Chicago  Railroad  Oo^  2S  III.  2D2; 
Ward  T.  Farw^t  97  HI.  098. 

As  the  statute  does  not  provide  for  a  Jury 
trial  in  tho  circuit  court  upon  an  ain>eal  from 
tbe  Judgment  ot  tbe  county  court  admitting, 
or  refuaing  to  admit,  a  will  to  iHnbate^  and 
as  the  conatitntlonal  imvialon  providing  tor 
Jury  ttlala  doea  not  apjdy  to  a  inoceeding 
for  the  probate  of  a  will,  it  ia  dear  the  di^ 
cult  court  did  not  err  In  disposing  of  the  Is- 
sues Involved  In  said  appeal  wllhoat  the  In- 
tervottlon  of  a  Jnry.  Bq>edal^  do  we  ttink 
this  cMidodon  correct  In  view  ot  the  fact 
that  the  atatute  provides  tbat  any  perscm  In 
interest  within  one  year  after  tbe  probate  of 
a  will  in  the  county  court;  may  contest  by 
bUl  in  chancery,  the  validity  of  the  wlU  be- 
fore a  Jnry  In  the  drcnit  court  of  the  cotmty 
wherein  the  will  waa  proven  and  recorded. 
In  Glausaenlus  t.  Olanaseniua,  179  III.  515, 
53  N.  B.  1006,  on  page  552, 179  DL,  page  1O07, 
53  N.  BL,  it  waa  said:  "An  appeal  from  a 
Judgment  In  soeb  a  proceeding  admitting  the 
will  to  probate  baa  no  effect  to  broaden  tbe 
Inqabry  In  Hie  court  to  whidt  the  appeal  la 
taken  nor  to  entitle  the  party  to  a  trial  by 
Jury.  Hence,  upon  the  renditiott  of  audi  a 
Judgment;  parttea  having  the  requisite  intw> 
est,  if  they  dealn  only  to  question  the  cor> 
rectnen  ot  tibe  ruling  ttuit  the  wUl  iraa  ad- 
olaalble  to  ^bate,  could  6o  ao  hr  appeaL 
But  It  a  partr  n  Interested  desired  to  broad- 
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en  ttie  taqnlir  and  diall«Dge  the  mental  ca- 
pacity of  the  testator  to  execute  the  fnstnif 
ment  or  show  he  was  noduly  and  Improperly 
Influenced  to  execute  It,  and  to  have  such 
auestion  tried  by  a  Jury,  he  most  resort  to  a 
bill  In  chancy." 

It  la  further  contended  that  the  proofs  ad- 
mitted on  the  hearing  in  the  circuit  court 
were  not  auffldeut  to  Justify  that  court  in  ad- 
mitting the  will  to  probate.  The  attesting 
wltneases  testified  to  every  fact  and  circum- 
stance required  by  the  statute  to  show  the 
will  waa  duly  executed  by  the  testator.  The 
judge  of  the  drcolt  court  saw  and  heard 
them  while  testifying,  and  was  In  much  bet- 
ter iwsltlon  than  we  to  Judge  of  the  weight 
that  should  be  given  to  their  testimony.  As 
■aid  in  the  Claussenlus  Case,  if  the  appellant 
wished  to  broaden  the  Inquiry  and  challenge 
the  mental  capacity  of  the  testator  to  ex- 
ecute the  instrument,  or  show  be  was  nndnly 
and  improperly  influenced  to  execute  it,  he 
should  have  resorted  to  a  bill  In  ctaancwy, 
when  he  could  have  had  tbam  qneatkHia 
passed  upon  by  a  Jury. 

The  Judgment  of  the  circnit  court  admit- 
ting the  will  to  probate  wUl  be  affirmed. 
Judgment  affirmed. 


(208  IIL  9> 

GLBTELAND,  C.  O.  &  ST.  U  RT.  OO.  T. 

PEOPLB  ex  tel.-  8BLBT. 
(gnprmie  Oonrt  of  IllfaioiB.  Feb.  17.  1901.) 

8CS00UI  AND  SCHOOL  DISTRICTS-TAXATION— 
JUDICIAL  RBnriBW— DIVERSION  OF  TAX— BX- 
GES8IVBNBSS-BUILDIN0  PURP(^E8. 

1.  Where  a  tax  levied  by  school  directors  does 
DOt  exceed  the  statutory  limit,  the  courts,  In 
the  absence  of  fraud,  cannot  enjoin  the  collec- 
tion of  the  tax  merely  because  more  has  been 
levied  than  the  court  might  find  was  necessary. 

2.  The  collection  of  a  legally  levied  school 
tax  cannot  be  enjoined  oo  the  ground  that  it 
Is  proposed  to  divert  the  tax  when  collected  to  a 
purpose  other  than  that  for  which  It  was  levied. 

3.  Under  Kurd's  Rev.  St.  1901,  c  122,  i  202, 
dedarlng  that  for  the  purpose  of  establishing 
free  schools  the  directors  of  a  district  may  levy 
a  tax  annually,  not  to  exceed  2^  per  cent.,  for 
baildiag  porpoees,  etc.,  the  directors  have  no 
authority  to  levy  a  tax  for  bolldlug  purposes 
merely  to  provide  funds  to  be  used  In  the  fu- 
ture for  the  erection  of  a  building  which  they 
have  in  contemplation,  bat  the  erection  of  whidt 
thv  have  not  fully  sgreed  upon  at  the  thne 
the  tax  was  levied. 

Appeal  from  Moultrie  Oonnty  Oonrt;  D.  D. 
Hutchinson,  Judge. 

Action  by  the  people,  <m  relation  of  Robert 
Selby,  as  county  coltectw  of  Moultrie  county, 
against  the  Cleveland,  Cincinnati,  Chicago  ft 
St  Louis  Railway  Company,  ftem  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Modi- 
fied. 

B.  U.  Peadro  (Gea  F.  McNulty.  (Mt  oomisel), 
for  appellant  W.  K.  Whitfield  (Gea  A.  Sen- 
of  counsel),-  fbr  appellee. 

BAMD,  O.  7.  This  to  an  a^eal  tRun  a 
Judgment  of  the  county  court  of  Moultrie 
eoon^  tor  certain  delinquent  taxes  levied 


against  the  property  of  the  appellant  In  scbool 
district  No.  29,  in  Whitley  township,  in  said 
county.  The  board  of  directors  of  said  school 
district  made  a  tax  levy  of  ¥1300  for  "acbool 
purposes,"  and  $1,000  for  "building  purposes," 
upon  the  taxable  property  of  said  school  dis- 
trict for  the  year  1902.  The  appellant  paid 
all  of  said  tax  levied  against  Its  property 
except  (146.44  for  "school  purposes"  and 
$22S.80  for  "building  purposes,"  and  filed  ob- 
jections to  Judgment  against  Its  ivoperty  tm 
the  grounds— First  that  all  ot  the  levy  for 
school  purposes  In  excess  ut  $1,100  was  Illegal 
and  void,  for  Hie  reastm  that  no  greater  som 
was  required  for  school  purposes  than  91,100, 
and  that  the  difference  betweu  ll^OO,  the 
amount  of  the  levy  tm  school  purposes,  and 
91,10(^  had  be«i  illegally  and  fraudulenUy 
made,  for  the  purpoae  of  being  used  to  pay 
bonded  Indebtedness  and  Interest  on  bonds; 
second,  that  the  $1,000  levied  for  bnilding 
purposes  had  not  been  levied  for  building  pai^ 
poses,  M  at  the  time  ot  the  tery  it  was  not 
the  intention  or  purpose  of  the  board  of  di- 
rectors to  use  the  said  sum,  m  any  part  there- 
of, for  building  purposes,  for  the  reason  no 
Bchoolhouse  had  been  built  or  was  being  boUt. 
but  said  levy  was  made  for  the  pnrpoae  of 
paying  bonds  and  Interest  on  bonds. 

It  was  Btlpuhited  on  the  trial  that  the  total 
assessed  value  of  all  the  real  and  petaoDal 
prc^KTty  In  scbool  district  No,  29,  at  ttm  last 
assessment  for  state  and  county  purposes, 
was  $74,764,  and  that  the  total  assessed 
value  of  the  property  of  appellant  tn  said 
school  district  was  $17,220,  and  that  the  levy 
as  made  for  school  purposes  had  been  made 
at  the  rate  of  2H  per  cent,  and  that  the  levy 
for  building  purposes  had  been  made  at  tbe 
rate  of  I'/io  per  cent 

It  Is  contended  that  only  $1,100  was  requir- 
ed for  school  purposes,  and  that  the  remain- 
ing $700  of  the  $1,800  levied  for  scbool  pur- 
poses was  to  be  used  in  paying  the  outstand- 
ing bonds  of  the  district  Issued  by  It  to 
obtain  funds  which  bad  been  used  by  the  di» 
trlct  with  which  to  constroct  a  scboolboose^ 
The  evidence  found  in  the  record  falls  to  sn^ 
tain  such  contention.  While  It  does  aivear 
that  the  district  bad  outstanding  brads  to  tbs 
amount  of  $1,500,  the  proceeds  of  wbidi  had 
been  used  by  the  district  with  which  to  erect 
a  schoolhoose.  It  clearly  appears  from  tbe  evi- 
dence It  was  not  the  Intention  of  the  board 
of  directors  to  use  any  part  of  the  $1,800 
levied  for  school  purposes  with  which  to  pay 
said  bonds  or  the  Interest  theretm.  Tht  levy 
for  school  purposes  was  (Hily  for  2%  per 
cent  of  the  taxable  pr(^>erty  ot  tbe  district 
and  was  within  tbe  limit  allowed  by  tbe  wtat- 
ute.  Within  that  limit  the  board  of  directors 
were  clothed  with  a  large  discretion  In  de- 
termining the  amount  necessary  to  be  raised 
for  maintaining  free  schools  In  tbe  district 
and  with  which  to  pay  the  ordinary  and  cm- 
tlngent  expenses  thereof,  and  when  It  apjfeaa 
that  a  tax  levy  Is  clearly  wUhln  the  statutoty 
power  conferred  tipm  the  board  dlrsetan 
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the  eonrts.  In  tta«  absence  of  fraud,  sie  power* 
less'to  prevent  the  collection  of  the  tax  from 
the  fact  alone  tbat  more  baa  bera  lerled  by 
the  board  of  dlrectoni  tbao  the  court  might 
And  was  necesaaiy  to  maintain  free  schools 
and  meet  the  ecpentes  of  maintaining  the 
same  In  the  school  district  fttr  the  ensuing 
school  year.  Nor  will  the  courts  decline  to 
enforce  the  ctdlectlon  at  a  tax  legally  leTled 
by  reason  at  the  tect  that  It  may  be  proposed 
to  divert  the  tax,  whra  collected,  to  a  pur- 
pose other  than  the  purpose  for  vrtiich  It 
was  levied,  as,  after  the  tax  has  been  col- 
lected, equity  vrlll  readily  Interfere  at  the  suit 
of  the  taxpayer  to  prevent  a  mlsanooprla- 
tlon  of  the  fund.  Town  ci  Lemont  v.  Singer 
St  Talcott  Stone  Go^  M  111*  Lawrence  v. 
Traner,  185  111.  474.  27  N.  B.  197.  In  the 
latter  case,  on  page  488,  08  Ul.,  peg«  198,  27 
N.  B.,  It  is  aald:  ''Within  the  limit  prescrib- 
ed by  the  statute  the  board  of  directors  are 
necessarily  clothed  vrith  a  large  discretion  In 
determining  the  amount  necees^  Co  be 
raised  for  maintaining  free  schools  within 
their  district  and  to  pay  the  wdhiary  and 
ccmtlngent  expenses  thereof.  When,  as  herc^ 
the  levy  Is  clearly  within  the  power  con- 
ferred upon  the  directors,  4t  will  constltnte  no 
ground  fbr  a  court  of  equity  to  Intnpose,  and 
by  Injunction  to  prevent  the  collectlop  of  tlie 
tax,  because  more  has  been  levied  than  the 
court  might  find  was  necessary  tcx  the  ao- 
thcvtaed  purpose.  "Sown  of  Lemont  v.  Singer 
ft  Talcott  Stone  Oa,  supra.  It  is  also  the 
well-established  rule  fliat  when  taxes  levied 
for  a  proper  purpose  by  a  body  authorized  by 
law  to  Impose  tbem  do  not  oceed  the  amonnt 
or  rate  allowed  by  law,  the  fact  tbat  it  may 
be  proposed  to  divert  them  to  another  pur- 
pose, even  though  such  purprae  be  illegal, 
win  not  authorize  a  court  of  eqnlty  to  re* 
strain  flielr  ccrilectiott.  After  the  collectlra  of 
the  tax,  equity  will  Interpose  and  prevrat  Its 
mlsapiR-oiviatlon."  This  ease  was  a  bill  to 
enjoin  the  coIlecUon  of  a  school  tax,  but  what 
was  there  said  applies  with  equal  force  to  the 
case  at  bar. 

The  boards  of  school  directors  in  Uds  state 
ue  riected  by  the  people  to  rq;»re8ent  them  In 
Hie  matter  of  prqvUUng  free  schools  In  which 
to  educate  their  children.  The  statute  has 
eoBferred  upon  such  boards  the  power  to 
levy  a  tax  lip  to  tbe  limit  of  p«  cent. 
vpm  the  taxable  v^opertj  of  the  district 
for  school  pniposes,  and  so  long  as  such 
boards  keep  within  that  Itanit,  and  no  fraud 
In  tho  tax  levy  Is  shown,  the  discretion  vest- 
ed tai  the  board  ot  directors  cannot  be  con- 
trolled by  tilie  oonrts. 

It  to  next  contended  that  the  11.000  tax 
]«vied  tm  "btdldlng  purposes"  is  Invalid,  on 
the  ground  that  tha  tax  thus  sought  to  be 
raised  Is  to  be  used,  when  collected,  to  pay 
the  iKHided  Indebte^iess,  and  Interest  there- 
on, of  the  dMiict^'or  in  the  erection  of  a 
Mhoolhonse  wbDsh  had  not  been  agreed  up- 
on by  ti»  board  of  dlrectora  at  the  time  the 
lax  levy  was  .made.  The  evidence  shows  that 
60MJD^-ltS 


said  district*  at  the  time  of  tbe  tax  levy, 
had  ^ree  bonds,  of  $000  each,  outstanding, 
whi<£  bore  Intermt  at  5  per  cent,  per  annum, 
maturing,  respectively,  In  1904,  1906,  and 
1906,  and  that  the  proceeds  of  Said  bonds 
liad  been  used  by  the  district  for  tbe  purpose 
of  wectlng  a  schoolhouse,  which  was  thai  in 
use  by  the  district.  In  Chicago  ft  Alton 
Railroad  Oa  T.  People,  SOB  IlL  82S,  69  N.  B. 
72,  it  was  held  tba  board  <tf  directors  of  a 
school  district,  mider  tbe  poww  conferred 
upon  wuSt  boaida  by  section  202  of  cfaaptsr 
122  of  Hnrd'a  Bevised  Statutes  of  1901,  may 
rightfully  levy  a  tax  of  not  to  exceed  Syfr 
per  cent  of  Ihe  taxable  property  of  the  dis- 
trict fu-  building  purposes,  and  use  ttie  fund 
thus  raised  to  pay  tbe  outstanding  bonds, 
and  Interest  thereon,  of  the  district;  the  pro- 
ceeds of  which  had  theretofore  been  used  by 
the  district  with  which  to  erect  a  school-  , 
hous&  Here,  however.  It  was  dMwn  the 
board  of  directors  did  not  intend  to  use  the 
$1,000  levy  for  "building  purposes"  with 
which  to  pay  aald  bonda  atf^  Interest  hut 
Hiat  it  was  tbdr  Intentbai  to  use  the  fund 
thus  raised  to  erect  a  achoolhouse,  tbe  erec- 
tion of  which  Oiey  then  had  in  contemplation, 
but  the  erection  of  which  they  bad  not  fully 
agreed  upon.  We  think  It  dear  the  board 
of  dlrectora  of  a  school  district  cannot  levy  a 
tax  for  "building  purposes"  vrlth  a  view  to 
accumulate  a  fund*  to  be  used  at  some  41me 
in  tbe  future  with  which  to  buUd  a  school- 
house,  the  orection  of  which  they  liave  in  . 
contemplation,  but  which  they  have  not  de- 
cided to  build  at  the  time  the  tex  levy  is 
made,  and  whlidi  has  an  existence  only  in  the 
minds  of  the  several  members  of  the  boards 
of  directors  at  the  time  of  the  tax  levy.  Tbe 
section  of  the  statute  under  which  the  levy 
for  holldhig  purposes  was  made  designates 
the  levy  as  en  "annual  tax  levy."  and  tbe  sec- 
tion, as  a  whole,  clearly  indicates  that  the 
levy  made  by  virtue  thereof  is  intonated  to 
provide  for  the  wante  ct  the  school  district 
for  tbe  nisulng  school  year  onfy,  and  not 
for  tte  further  future  needs.  Tbe  taxpayer 
has  the  right  to  be  Informed,  when  he  is  enll- 
,  ed  upon  to  pay  a  tax,  what  the  tax.  Is  le^ed 
for  and  how  the  money  paid  by  hhn  Is  to 
be  expended  by  the  board  ot  directors.  The 
record  ta  this  ease  shows  no  bonds  of  the 
district  would  mature  in  the  year  1908;  that 
it  was  not  tbe  Intention  of  the  board  of  di- 
rectors to  use  tiie  num^  raised  for  'build- 
ing purposes"  by  said  tax  levy  ta  paymmt 
of  outstanding  bonds  ot  tbe  district;  and  that 
the  erection  of  a  schoolhouse  had  not  been 
determined  upon  by  the  board  of  directors  at 
the  time  the  tax  levy  for  *1niildlng  purposed 
was  made.  There  was  therefore  no  basis  for  . 
a  valid  tax  levy  tor  "building  purposes"  ex- 
isting In  said  school  district  at  the  time  tbe 
levy  tor  tbat  purpose  vras  made;  hence  the 
tax  of  $1,000  Cor  "buUdlng  purposeir  wu 
void. 

Tbe  judgment  of  the  connty  covrt  will  be 
reversed  as  to  the  tax  levy  for  "building  par- 
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pofies,"  and  as  to  tbe  tax  levy  for  "school 
porpoaes"  affirmed.  In  pursuance  of  section 
192  of  the  revenue  act  (3  Starr  &  C.  Ann.  St 
1S96  [2d  Ed.]  p.  3178,  c.  120,  par.  194),  a 
judgment  will  be  rendered  In  this  court  for 
the  sum  of  $146.44  (the  amount  of  tbe  said 
tax  levy  for  "school  purposes"),  witb  10  per 
cent  damages  on  that  amount  and  It  Is  or- 
dered that  so  much  of  the  amount  deposited 
by  appellant  with  the  collector  upon  tbe  tak- 
ing of  this  appeal  as  shall  be  necessary  to  pay 
and  satisfy  said  Judgment  be  credited  upon 
the  same,  and  that  execution  Issue  for  any 
balance  remaining  unpaid.  The  clerk  of  this 
court  will  enter  judgment  accordingly,  and 
transmit  to  the  county  collector  a  certified 
copy  of  the  same. 
Jndcineiit  In  tlili  court 


(207  III.  f60 

BUDOLPH  et  aL  t.  RUDOLPH  et  aL 

(Sttprone  Goort  of  Illinois.   Feb.  17.  1904.) 

WILLS— CONST  AUCTION— BEQUEST  TO  CLASS- 
LEIQATEBS  ~  DEATH  BEFORB  TOffTATOB  — 
LAPSED  DEVISE— STATUTES. 

1.  Sutute  of  Descent  {  H  (Hurd's  Ber.  St 
1901,  c.  39),  provides  that  whenever  a  devjsee 
or  legatee  id  any  will,  being  a  child  or  grand- 
child of  the  testator,  shall  predecease  the  tes- 
tator, and  no  provision  shall  be  made  for  such 
contiageucy,  tbe  issue  of  such  devisee  or  legatee 
shall  take  such  estate  devised  or  bequeathed  as 
tbe  devisee  or  legatee  would  have  taken,  had 
he  survived  the  testator.  Held,  that  such  pro- 
vision applied  to  a  devise  to  a  class,  as  well  as 
to  devisees  in  name,  so  that  where  one  of  tes- 
tator's sons  died  before  testator,  the  bod's  chil- 
dren were  entitled  to  his  share  under  a  provision 
of  the  will  devising  the  remainder  of  me  prop- 
erty to  testator's  'Iwloved  children  as  their  ab- 
solute property  in  fee  simple  to  be  equally  di- 
vided between  tfaem." 

Appeal  from  arcult  Conit,  St  Clair  Oonn- 
ty;  Wm.  Hartzell,  Judge. 

Action  by  Etlza  Rudolph  and  others  against 
Corlnne  Rudolph  and  others.  Prom  a  decree 
In  f&Tor  of  plaintiffs,  defendant  Gorlnne  Bo- 
dolph  appeals.  Beversed. 

This  la  a  bill  for  partition,  accounting,  etc, 
filed  on  August  ^  1902;  and  afterwards 
amended  on  June  8,  1903,  for  the  purpose 
of  making  Fannie  Rudolph  a  party,  by  Ellsa 
Rudolph,  In  her  own  behalf,  and  aa  conserva- 
trlx  of  tbe  estate  of  Frederick  W.  Rudolph, 
deceased,  and  Minnie  A.  Budotph  and  Edgar 
Rudolph,  against  Herman  Rudolph,  Aurella 
Rudolph,  Oorlnne  Rudolph,  and  Fannie 
Thombury  Rudolph.  It  appears  from  the 
pleadings,  proofs,  and  findings  of  the  master 
end  chancellor  below  that  Frederick  W.  Bn- 
dolpb  died  testate  In  the  month  of  July,  1902, 
leaving  a  will  dated  March  15.  1876;  that 
ttt  the  time  of  his  death  Frederick  William 
Rudolph  was,  and  for  some  years  prior  there- 
to had  been.  Insane;  that  Eliza  A.  Rudolph 
on  January  31.  1S89.  bad  been  appointed  by 
the  county  court  of  St  Clair  county  conaerva- 
trlx  of  his  estate,  and  continued  to  act  as 
ouch  conservatrlx  until  his  death;  that  Fred- 
erick William  Rudolph  1^  surrivlDg  him 
tail  wldowt  said  Ellaa  A.  Hndolph,  and  lliree 


children,  to  wit  Minnie  A.  Rudolph,  Bldgar 
W.  Rudolph,  and  Herman  Rudolph,  and  two 
grandchildren,  to  wit  Aurella  Budolph  and 
Corlnne  Rudolph,  children  of  Henry  Bu- 
dolph, a  deceased  child  of  the  aaid  Frederick 
William  Rudolph;  that  the  said  Henry  Bu- 
dolph died  July  7,  1900,  before  the  death  of 
his  father,  Frederick  William  Rudolph;  that 
Henry  Rudolph  left  anrvlvlng  him  a  widow, 
named  Fannie  Thombury  Rudolph,  and  two 
children,  to  wit  Aurella  Budolph  and  Cor- 
lnne Bndolph;  that  the  said  Aurella  was  the 
child  of  Henry  Rudolph's  marriage  with  one 
Annie  Schubert  from  whom  he  was  dlvwced; 
that  Corlnne  Rudolph  was  the  issue  of  Henry 
Rudolph's  second  marriage  with  Fannie 
Thombury  Rudolph,  his  widow,  who  Is  still 
living;  that  Herman  Rudolph  Is  Insane,  and 
confined  In  an  asylum  at  Anna;  that  Fred- 
erick William  Rudolph  died  seised  In  fee  sim- 
ple of  three  certain  lots  in  Belleville,  one  of 
which,  to  wit,  the  west  half  of  lot  8,  survey 
878,  is  occupied,  and  has  been  occupied 
from  a  date  prior  to  the  Insanity  of  Frederick 
W.  Budolph,  aa  the  homestead  of  the  widow, 
Eliza  A.  Rudolph.  Aurella  Budolph,  Corlnne 
Budolph,  and  Fani\le  Rudolph  answered  the 
bill,  admitting  the  death  of  WUliam  Fred- 
erick Budolph  and  the  statement  of  heirship 
as  alleged  in  the  blU,  but  denied  the  auc- 
tions of  the  bill  as  to  the  extent  of  the  In- 
terest of  the  parties.  Guardians  ad  litem 
were  appointed  for  the  minor,  Corlnne  Ru- 
dolph, and  for  the  insane  person,  Herman 
Rudolph.  A  copy  of  the  will  of  William 
Frederick  Rudolph  was  attached  as  an  ex- 
hibit to  the  but  The  second,  third,  and 
fourth  clauses  of  the  will  are  as  follows: 

"Second.  I  hereby  give  and  devise  to  m; 
beloved  wife,  Eillza  A.  Rudolph,  In  conaidtt- 
ation  of  the  love  and  affection,  which  she 
has  always  shown  to  me,  and  of  tbe  con- 
fidence which  I  repose  In  her,  all  of- my  real 
and  personal  estate  and  [nroperty,  money, 
goods,  chattels,  demands  and  claims,  whl<^ 
I  may  leave  at  the  time  of  my  death,  tor  i\ex 
lifetime;  In  order  that  my  said  wife,  the  aaid 
Eliza  A.  Rudolph  may,  during  ber  natural 
life,  enjoy  the  benefits,  and  draw  the  Interest 
and  rents  of  said  real  and  personal  propertj. 

"a%lrd.  It  Is  my  will  that  my  wife,  said 
Eliza  A.  Bndolph,  shall  have  power  and  be 
authorized  after  my  death  to  sell  any  or  all 
of  said  reel  and  pereonal  property  at  public 
or  at  private  sale.  If  she  should  consider  it 
to  her  Intnest  to  do  so,  and  then  ei^oy  the 
rents  and  interest  of  the  E^oceeds  ot  sacb 
sale  during  her  lifetime. 

"Fourth.  After  the  death  of  my  said  irlffe. 
Eliza  A.  Rudolph.  I  give  and  devise  aU  ny 
real  and  personal  estate  and  propoly,  nimey. 
goods,  chattels,  demands  and  claims  to  my 
beloved  children,  as  their  absolute  pnpwty 
In  fee  slmplfli.  to  he  equally  divided  between 
them." 

The  cause  was  referred  to  a  master  la 
chancery*  who  reported  the  facts  and  his  coo- 
cloaions.    The  master  found  ha  his  report 
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that  nnder  ehinse  4  of  the  will,  as  above 
quoted,  and  hj  tbe  bill  and  answer.  It  was 
pat  in  Issue  whether  or  not  the  distribution 
ot  the  estate  should  be  confined  to  the  three 
Burrivlng  children  of  said  Frederick  W.  Ru- 
dolph, or  whether  the  children  of  said  Henry 
Rudolph,  deceased,  should  participate  In  such 
distribution,  and  take  the  portion  which  their 
father  would  have  taken,  were  be  alive  at 
the  time  such  distribution  was  made;  that 
the  word  "children,"  as  used  In  this  will.  Is 
intended  to  designate  a  class  of  persons  or 
devisees,  to  wit,  the  Immediate  offspring  of 
the  testator,  and  that  it  should  not  be  con- 
strued to  include  gfaadchUdrent  inasmuch  as 
there  Is  nothing  appearing  In  the  context  of 
the  will  to  show  that  such  a  construction 
would  be  consistent  with  the  Intention  of  the 
testator;  that  tbe  distribution  of  the  estate 
should  be  confined  to  those  of  this  class 
who  were  in  esse  at  tbe  time  the  devise  took 
effect,  to  wit,  the  death  of  the  testator;  that 
Aurelia  and  Corlnne  Rudolph,  children  of 
Henry  Rudolph,  deceased,  do  not  belong  to 
the  class  designated  by  the  testator  as  and 
for  his  devisees;  that  the  premises  are  sub- 
ject to  partition  In  the  following  proportion: 
Herman,  Edgar,  and  Minnie  Rudolph,  chil- 
dren of  the  testator,  are  each  entitled  to  an 
undivided  one-third,  subject  to  the  life  estate 
of  said  Eliza  A.  Rndoiph  In  all  of  said  prem- 
fees,  and  her  homestead  In  said  west  half  of 
lot  8;  that,  Henry  Rudolph  not  having  been 
seised  of  any  portion  of  said  premises  dur- 
ing his  intermarriage  with  either  Annie  Schn- 
bert  or  Fannie  Thombury,  neither  of  the 
latter  persons  Is  entitled  to  dower  In  any 
port  of  the  premises.  Exceptions  were  filed 
to  the  report  of  the  master,  which  were  ovov 
ruled  by  the  court,  and  a  decree  was  entered 
In  accordance  with  the  findings  of  tbe  mas- 
ter. The  present  appeal  is  prosecuted  by 
Oorlnne  Rudolph,  who  excepted  to  that  part 
of  the  master's  report  which  found  that  the 
children  of  Henry  Rudolph  took  nothing  un- 
der the  will.  The  present  appeal  is  prose- 
cuted from  the  decree  of  the  court  overruling 
the  exceptions  to  the  master's  repwt  as 
above  stated. 

William  P.  LanntB  and  William  U.  Hal- 
bert,  fiir  vpdlant  B.  W.  Bajflaqvet,  tot 
spp^ees. 

MA6RXJDER,  J.  (after  stating  tbe  facts). 
The  question  presented  by  the  record  Is 
whether  or  not  the  circuit  court  decided  cor- 
reetiy  In  holding  that  Herman,  Edgar,  and 
Minnie  Rudolph,  the  children  of  tbe  testator, 
Frederick  WlUiam  Rudolph,  who  were  living 
at  the  time  of  hie  death,  were  each  entitled 
1x>  one-third  of  the  premises  sought  to  be  di- 
vided, subject  to  the  life  estate  of  the  widow, 
Eliza  A.  Rndoiph,  and  in  holding  that  Aurella 
Budolpfa  and  Corlnne  Rudolph  took  nothing 
under  said  will.  In  other  words,  the  conten- 
tion of  tbe  aK>ellant  Is  that  Herman,  Edgar, 
and  Minnie  Bndolpb  Inherited  each  an  undi- 


vided one-fourth  of  the  premises,  subject  to 
the  life  estate  of  the  widow,  BUza  A.  Ru- 
dolph, and  that  Aurella  Rudolph  and  Corlnne 
Rudolph,  the  children  of  the  deceased  son, 
Henry  Rudolph,  Inherited  the  other  one- 
fourth  thereof;  each  being  entitled  to  an  un- 
divided Interest  of  one-eighth.  The  decision 
of  the  question  Involved  requires  a  construc- 
tion of  the  will  and  of  section  11,  c.  39, 
Hurd'a  Bev.  St  IDOl,  being  "An  act  in  re- 
gard to  the  descent  of  property." 

By  clause  4  of  the  will  of  Frederick  Wil- 
liam Rudolph,  it  Is  provided  as  follows:  "Aft- 
er the  death  of  my  said  wife,  Eliza  A.  Ru- 
dolph, I  give  and  devise  all  my  real  and  per- 
sonal estate  and  property,  money,  goods, 
chattels,  demands  and  claims,  to  my  beloved 
children,  as  their  absolute  property  in  fee 
simple,  to  be  equally  divided  between  them." 
When  the  will  was  made,  In  1875,  the  testa- 
tor, Frederick  William  Rudolph,  had  four 
children,  to  wit,  Herman  Rudolph,  Edgar  W. 
Rudolph,  Minnie  A.  Rudolph,  and  Henry  Ru- 
dolph. But  Henry  Rudolph  died  in  1900,  two 
years  before  his  father,  Frederick  William 
Budolph,  died,  so  that  at  the  time  of  the  death 
of  the  latter  there  were  only  three  children, 
Instead  of  four,  to  wit,  Minnie,  Edgar,  and 
Herman.  The  question  is,  did  the  children 
of  Henry  Budolph,  who  died  before  his  fa- 
ther, to  wit,  Aurella  Budolph  and  Corlnne  Bu- 
dolph, take  under  tbe  w;lll  the  same  Interest 
which  their  father,  Henry  Budolph,  would 
have  taken  If  he  bad  lived  until  after  the 
death  of  his  father,  the  testator,  Frederick 
William  Budolph? 

On  the  part  of  the  appellees  It  is  claimed 
that  by  section  4  of  the  will  the  devise  was 
to  a  class,  to  wit,  the  children  of  the  testa- 
tor, without  a  statement  of  tbe  names  of  tbe 
children.  The  general  rule  Is  that,  where  the 
devise  Is  to  a  class,  the  remainder  vests  in 
tbe  survivors  of  that  class  who  are  alive  at 
the  death  of  the  testator,  as  the  estate  vests 
and  the  class  Is  determined  at  that  time.  A 
will  takes  effect  at  the  death  of  the  testator. 
Scofleld  V.  Olcott,  120  ID.  862,  11  N.  E.  8&1. 
**It  Is  believed  to  be  universally  true  that 
where  there  Is  a  simple  devise  to  a  class, 
and  the  will  does  not  expressly  or  by  neces- 
sary Implication  fix  the  time  when  the  ob- 
jects of  the  gift  are  to  be  ascertained  or  when 
distribution  is  to  be  made,  the  law  Itself  win 
fix  It  at  the  testator's  death;  that  being  the 
time  when  the  will  first  speaks.  «  •  * 
Strictly  speaking.  In  contemplation  of  law, 
tbe  class  to  whom  a  gift  or  devise  Is  limited 
consists  In  all  cases  exclusively  of  such  per^ 
sons  coming  within  the  description  of  the 
class  as  are  In  esse  at  the  time  the  gift  or 
devise,  by  Its  own  limitation,  takes  effect  In 
Interest,  and  such  as  are  bom  before  distri- 
bution, where  distribution  Is  deferred  to  a 
subsequent  period.  Those  that  die  before  the 
gift  takes  effect  in  interest  are  not  regarded 
as  having  ever  belonged  to  the  class.  •  *  • 
Where  the  gift  or  devise  is  to  a  class,  none 
wm  be  permitted  to  take,  emept  such  as  are 
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In  eue  at  the  ttnw  of  dlBtributloii."  Mc- 
Cartney T.  Osbuni,  118  UL  408.  0  N.  a  210. 
Under  the  common  la-w.  as  inteipreted  by 
tbla  court*  tbe  wbole  estate  In  aucb  case  bi- 
nrea'to  tbe  survirors  of  tbe  clan.  X^ancaBter 
T.  Lancaster,  187  Ul.  fiW,  68  N.  B.  4ti%  70 
Am.  St.  Rep.  2S1. 

These  principles  are  said  to  be  applicable 
to  tbe  facts  of  tbe  present  case,  and  It  la 
said  tbat,  tbe  devise  being  to  a  dass,  to  wl^ 
tbe  children  of  Fiederlck  William  Rndolpb* 
tbose  wbo  belonged  to  that  class  at  tbe  time 
of  his  death  took  tbe  property  as  tbe  snr- 
TlTora  of  tbe  class;  that,  altbongb  there  were 
four  dilldren  In  existence  at  the  time  the  will 
was  made,  In  ISTfi,  to  wl^  Houy,  Herman. 
Minnie,  and  Edgar,  yet,  when  tbe  testator 
died,  in  100%  there  were  only  three  children 
living,  Henry  having  died  before  tbe  death  (tf 
his  father,  to  wl^  In  1000;  and  that  tbe  class 
which  at  tbe  time  of  the  making  of  the  will 
conalated  of  foor  children  consisted  at  the 
tiioie  at  the  death  only  of  tbree  children.  It 
Is  then  argued  that  inasmncb  aa  the  class  Lb 
the  devisee  wblcb  takes,  and  not  tbe  Indivld- 
nals  of  tbe  class,  the  three  cbUdrai  who  were 
survivors  at  tbe  death  of  the  testator  took 
the  property  to  the  exclusion  of  the  cbUdreo 
of  the  son,  wbo  died  before  bis  father  died. 

There  la  no  doubt  tbat  tbe  position  thus 
taken  by  tbe  appellees  la  correct,  unless  sec- 
tion 11  of  the  statute  of  descent  modifies  it 
Section  U  of  the  statute  of  descent  is  aa  fol- 
lows: "Whenever  a  devisee  or  legatee  in  any 
last  will  and  testament,  being  a  child  or 
granddiUd  of  the  testator,  sluiU  die  before 
such  testator,  and  no  pro^aion  shall  be  made 
for  such  conttDgency.  the  issoe.  If  any  there 
be,  of  such  devisee  op  legatee,  shall  take  tbe 
estate  devised  or  bequeathed  as  tbe  devisee  or 
l^atee  would  have  done  had  he  survived  the 
testetor,  and  If  there  be  no  sucb  Issue  at  tbe 
time  of  the  death  of  such  testator,  the  estate 
disposed  of  by  such  devise  or  legacy  shall  be 
considered  and  treated  in  all  respects  as  in- 
testate estate."  2  Sterr  &  C.  Ann.  St  1896 
(2d  Ed.)  pu  1483,  par.  11.  Tbe  binguage  of 
tbe  statute  Is,  "Whenever  a  devisee  or  leg- 
atee •  •  •  being  a  child  or  grandchild 
of  the  testator  shall  die  before  such  testator," 
ete.  It  Is  said  that  tbe  section  contemplates 
a  case  where  tbe  legatee  or  devisee  who  dies 
before  tbe  testetor  Is  an  individual,  and  as 
such  Is  mentioned  by  name. 

In  some  of  the  states,  courto  have  held 
that  statutes  for  the  prevratlon  of  lapses, 
sucb  as  section  11  of  our  statute  in  regard 
to  descent^  do  not  affect  tbe  pre-ezlsting  rule 
upon  the  subject  of  gifts  to  classes;  that  is, 
that  the  wbole  estote  Inures  to  the  survivors 
<a  tbe  class,  and  that  tbe  will  creates  a  vest- 
ed remainder  in  tbose  of  tbe  children  wbo 
are  alive  at  the  death  of  tbe  testator,  the 
class  being  determined  at  that  time.  This 
Is  tbe  common-law  rule,  and.  In  support  of 
Ite  continuance  notwithstending  tbe  statute 
for  tbe  prevention  of  the  lapse,  tbe  doctrine 

Invoked  that  statutes  are  to  be  construed 


In  accordance  wltlt  tbe  prindples  of  tbe  com- 
mon law,  and  that  tbe  Legislature  will  not 
be  presumed  to  have  Intended  to  make  any 
innovation  upon  tbe  common  law  further 
than  the  case  absolutely  requires.  &nltfa  t. 
Laatscb.  114  IlL  271,  2  M.  E.  B8;  MacUn  T. 
Haven,  187  HI.  480.  88  N.  B.  44&  And  It  Is 
Insisted  that  In  this  class  vt  casea  tbe  com- 
mon-law rule  continues  to  exist  aa  to  devisee 
to  claases,  and  that  the  statute  must  be  ctm* 
strued  to  refer  only  to  cases  where  Hie  in- 
dividuals of  a  elass  an  moitloned  1^  name. 
Tbls  construction  seeou  to  bare  support  In 
the  language  ot  the  section  which  refers  to 
"a  devisee  ox  legatee.*' 

In  Page  on  Wills  (section  6S1),  after  men- 
tioning the  common-law  rule  that,  when  a 
member  of  a  class  of  beae&claries  dies  be- 
fore tbe  time  fixed  under  the  will  tor  de- 
termining the  members  of  that  classl  the 
children  and  deacendanta  of  such  deceased 
member  could  not  teke  In  place  of  their  an- 
cestor, it  Is  said:  "This  rule  Is  further  modi- 
fled  by  statutes,  which  have  been  passed  in 
different  jurlsdlctlona,  providing'  that;  If  cer- 
tain named  benefldarles  die  b^tve  testator, 
or  before  tbelr  interesto  vest,  Qielr  descend- 
ants shall  teke-the  share  to  which  tttelr  an- 
cestor would  have  been,  entitled.  These  stat- 
utes apply  generaUy  wb^  Ute  beneficiary  Is 
a  descmdant  as  blood  relatlTe  of  testator. 
In  some  states  It  has  been  beU  that  these 
statutes  do  not  affect  tbe  pre-exlstlnK  mle 
vpoa  tbe  subject  of  gifts  to  classes.  Tbe  rea- 
son wbl(di  tbe  oonrte  give  for  tbls  rule  Is 
that  Indicated  by  the  preceOli^  note  (ttiat  la, 
that  tbe  statutes  against  lapse  apply  <»ilr 
where  something  Is  given  by  will  to  one  wbo 
dies  before  testetoi)*  and.  therefore^  have  no 
application  to  glfte  to  a  dass,  where  tbe 
gift  Is,  in  legal  effect  ontj  to  tbe  membm 
of  the  class  In  existence  at  a  designated 
time."  tn  the  same  section,  however,  the 
same  author  makes  tbe  following  statemnat: 
"In  most  states  these  statutes  are  held  to 
apply  to  gifte  to  classes,  as  well  as  to  gifts 
to  IndlTldnals.  It  makes  no  dlfterence  wheth- 
er tbe  bequest  Is  such  to  a  relative  by  namev 
or  whether  he  Is  deidgnated  In  the  will  oaSj 
by  bis  Felattonsblp.**  A  large  mmilMr  au- 
thorities are  referred  to  In  the  notes.  whl<4i 
sustain  the  view  that  these  statutes  apply 
to  gifts  to  cbisses.  as  vrell  as  to  gifts  to  In- 
dividuals, and  the  great  weight  of  antborlty 
seems  to  be  In  favor  of  tbls  construction. 

Id  18  Am.  &  S^g.  Buoy,  of  Law  (2d  Ed.) 
p.  757,  It  is  said:  "In  the  United  States  It 
is  generally  considoed  that  statutes  for  the 
prevention  of  lapMS  apply  in  the  case  of  a 
legacy  or  devise  to  several,  as  a  class,  tbongb 
none  be  mentioned  by  name.  *  •  *  Stat- 
utes for  the  prevention  of  lapses  are  Intend- 
ed, not  to  defeat  the  will,  but  to  supplement 
It,  and  ougbt  not  to  control  If  It  be  Incon- 
sistent with  the  will  to  have  th«n  controL 
But  it  must  be  presumed  that  the  Stater 
made  tbe  will  In  view  of  the  statute,  and 
that  he  Intended  to  have  the  statute  prevail. 
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anleas  the  contniy  appean.  Tbe  burden  at 
■bowlns  the  oontrai7  Is  on  tbe  party  dflm- 
ing  that  the  atatata  doea  not  apply,  and  thto 
burden  la  not  lifted  when  It  Is  made  to  ap- 
pear that  the  legacies  were  prompted  by  per* 
sonal  regard  for  tbe  I^teee,  for  the  fact 
that  they  were  so  prompted  is  not  at  an  In- 
oonaletoit  with  an  Intrat  to  hava  them  go 
to  the  descendants  of  the  legateea  In  caae  the 
l^tees  tbems«lTes  die  befcHre  the  testae. 
Tbe  person  clalmbv  that  die  statnta  does 
not  apply  must  go  farther,  and  make  it  ap- 
pear that  the  legacies  were  not  only  prompt- 
ed by  personal  regard,  bnt  tiiat  they  were 
intended  to  be  purely  personal  gifts,  and  were 
Intended  not  to  go  to  the  deseonduits  of  tiho 
legateea  under  ttM  statnte.** 

In  tbe  caae  at  bar,  section  11  of  the  atatute 
in  regard  to  descats  was  In  force  when 
Vtederlck  William  Bndolph  made  hla  will,  In 
187S;  and  It  must  be  presumed  that  he  mada 
Ma  will  In  Tlew  ot  the  statute,  and  that  he 
Intended  to  have  the  atatate  prerail.  Noth> 
log  to  the  contrary  appeara  in  the  will.  On 
tbe  coDtzary,  It  would  appear  that  It  was 
the  Intention  <rf  the  testator  that  Ua  four 
children  should  take.  At  the  time  he  made 
his  win.  be  had  four  children,  becavae  at  that 
time  Henry  was  alive.  He  says:  "After  the 
death  oj^  my  said  wife.  Bniza  A.  Rudolph,  I 
give  and  devlae  all  my  real  and  perecnal 
estate,"  etc.,  my  beloved  childrm  as  thrtr 
abBolnte  inoperty  In  fee  simple  to  be  equally 
divided  between  them.**  Tbe  words  **to  be 
equally  divided  between  them"  ban  a  ri^ 
niflcance  here,  aa  Indleating  that  tiie  Inten- 
tion was  te  give  the  property  to  the  Individ- 
uals who  constltttted  his  eUldren  at  that 
time.  The  caae  of  Arnold  r.  Alden,  ITS  HI. 
'  22P,  00  N.  B.  7M,  Is  referred  to  by  oounsd 
for  appeflees  as  tndtcatlng  that  the  word 
*^htldren**  denotes  Immediate  Mbprlng,  and 
will  not  be  construed  to  mean  grandchildren 
milesi  a  atrong  caae  ot  intention  or  necessary 
ImpIIcatlMi  requlrea  It  Bnt  tb^  case  €t 
Arnold  V.  Alden,  aupra,  baa  no  application 
here,  for  the  quMtlon  la  not  In  regard  to  tbe 
sense  In  whl^  the  word  'Vshildren"  Is  used 
In  tbe  will,  but  tiie  question  is  as  to  the 
meaning  ot  section  11  of  tbo  statute  in  re- 
gard to  descents,  wtAch  provides  that  the 
lasae,  if  any  there  be,  of  such  devisee  or 
legatee,  shall  take  the  estate  devlaed  when- 
ever such  devisee  or  legatee,  being  a  ehlld 
or  grandchild,  shall  die  bef&re  the  testator, 
and  no  provision  diall  be  made  for  aneh  cm- 
tlngeocy.  No  prDvislon  la  made  in  the  win 
in  the  cam  at  bar  for  the  contingency  of  the 
death  of  one  of  the  legateea  before  tbe  death 
of  the  teatator.  Hie  four  children  of  tiie 
testator  were  well  known  to  bini  whoi  be 
made  his  will,  and  are  spoken  of  by  him  aa 
his  "beloved  children.**  It  does  not  appear 
that  ft  was  necessary  to  mention  the  four 
children  by  name,  In  order  to  indicate  tbe 
persons  who  were  to  be  the  sub}eeto  of  his 
bounty.  Certainly  Justice  and  equity  would 
nqntre  that  tbo  children  of  the  deceased 


child  should  teke  the  same  Intereat  In  the 
property  aa  tbe  three  chlldr«a  Uvlng  at  the 
death  of  the  father  would  take. 

In  Strong  v.  Smith,  84  UlGh.-56T,  '48  N.  W. 
183,  tbe  statute  of  Ulchlgan. there  under  con- 
sideration provided  that  "when  a  devise  or 
legacy  shall  be  made  to  any  child  or  other 
relative  of  the  teatatifr,  and  the  devisee  or 
legatee  ahall  die  betdre  the  testator,  leaving 
Issue  who  shall  sarvlve  the  testator,  such 
issue  shall  take  the  estate,  so  given  by  tbe 
will,  in  tbe  same  manner  as  the  devisee  or 
legatee  would  have  done  if  he  had  survived 
tbe  testator,  unless  a  different  dlspoaltlon 
s&n  be  made  or  directed  1^  tte  will'*;  and 
It  waa  there  held  that,  under  a  will  devising 
real  estate  in  equal  aharea  to  tbe  Innthen 
and  sisters  of  the  teatator,  and  to  tboae  ot 
bis  wite,  wifliout  naming  tiiem,  the  laane  of 
the  deceased  brothers  and  sisters  of  the  tes- 
tator, who  survived  him,  took  ttie  estate  de- 
vised to  ttielr  paraits,  rmpecUvely;  such  a 
devise  being  governed  by  the  Michigan  stat* 
ute  above  quoted.  It  will  be  observed  that 
the  Michigan  statute  Is  similar  in  terms  to 
our  own  statute,  and  we  see  no  reason  why 
tbe  doctrine  annoinneed  In  the  case  of  Staong 
V.  Smith,  supra,  should  not  be  applied  to  tiie 
case  at  bar.  In  Stnmg  v.  Smith,  snpra,  the 
case  of  Moses  v.  Allen,  81  Me.  268, 17  Atl.  66, 
Is  referred  to  and  commented  up<»,  where  It 
was  held  that  it  conld  make  no  difference,  hi 
the  application  of  the  rule,  whether  relatives 
were  referred  to  by  name,  or  described  by 
their  r^tlonablp  to  the  testator. 

In  Woolley  t.  Fazson,  46  Ohio  St.  807,  24 
N.  B.  608.  tu  ccMnmentlng  upon  the  statnte 
for  the  prevention  ot  lapses,  tbe  conrt  said; 
■^e  fact  that  tbe  child  or  relative  Is  not 
mentioned  by  name  should  not  defeat  the  ap- 
plication of  the  statute,  where  the  langnage, 
applied  to  ttie  facta  as  they  were  at  tbe  exe- 
cution of  tbe  will,  defdgnates  a  child  or  rela- 
tive as  an  object  of  the  testator's  bounty 
with  aa  much  certainty  as.  If  It  mm  men- 
tloued  by  name.  •  •  •  They  were  all 
adults,  and  tbelr  names  well  known  to  Um; 
and  the  devise  that  he  makes  is  to  Isaac  for 
life,  and  thai  to  hla  children  In  fee  rimple. 
This,  in  tbe  ll^t  of  the  drcumstanees,  must 
be  taken  in  a  distributive  senses  and  la  a 
devlae  to  each  of  laaae^i  children  <tf  the  fee 
simple  In  rmalnder,  aa  definitely  as  If  It 
had  been  to  each  by  name,  •  •  *  Hence, 
as,  under  a  devise  to  a  class,  each  member 
who  survives  the  testator  would,  independ- 
ent of  the  statate,  take  an  aHqnot  part  of  the 
devise  aa  a  tenant  In  common  with  Uie  otiier 
survivors,  ttierefore,  under  the  statute^  In 
sacb  caae  the  tesue  of  a  deceased  member  of 
the  dess  surviving  the  testator  must  take 
what  the  deeeaaed  would  have  taken,  had  he 
survived.  Any  other  construction  would  reu' 
der  the  statnte  nugatory  In  a  large  class  of 
eases  to  wbleh  Ite  provisions  are  Igr  Ma  terma 
dlreeUy  appHcable." 

Tn  Strong  v.-  Smith,  supra.  It  was  further 
■Bid;  '^e  devisees  at  tbe  time  ot  the  ez»> 
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cutlon  of  the  will  were  all  known  to  the  tea- 
tator.  They  liad  matured.  The  'class*  was 
liable  to  diminution  only.  The  fact  that  the 
brotbn-B  and  sisters  of  the  testator  were  not 
naracd  does  not  t^ke  them  oat  of  the  statute. 
Indeed,  under  the  authorities,  the  question 
'whether  a  gift  la  one  to  a  class  does  not  de- 
pend upon  the  fact  that  the  devisees  are  not 
named  IndlTldually,  but  upon  the  mode  of  the 
gift  itself,  namely,  that  It  la  a  gift  of  an  ag- 
gregate sum  to  a  body  of  persons  uncertain 
In  number  at  the  time  of  the  gift,  to  be  a»- 
certalned  at  a  future  time,  the  share  of  each 
being  dependent  for  Its  amount  upon  the  ulti- 
mate number  of  persons.'  Here  the  body  of 
persons  waa  not  uncertain  In  number.  The 
gift  was  to  a  certain  number  in  'equal 
shares.* "  So  in  the  caae  at  bar  the  body  of 
persons  was  not  uncertain  In  number,  be- 
cause Frederick  William  Rudolph,  at  the  time 
he  made  his  will,  bad  exactly  four  children, 
who  were  all  well  known  to  him  at  that 
time,  and  his  gift  is  "to  my  beloved  children 
as  their  absolute  property  In  fee  simple  to 
be  equally  divided  between  them**;  that  Is 
to  say,  the  gift  here,  as  in  Strong  t.  Smith, 
supra,  is  to  a  certain  number  In  equal  shares. 
If  the  number  of  children  had  been  uucwtaln 
at  the  time  of  the  making  of  the  will,  and  to 
be  ascertained  at  a  future  time,  so  that  the 
share  of.  each  would  be  dependent,  as  to  its 
amount,  upon  the  ultimate  number  of  per- 
sons, a  different  case  would  be  presented,  but 
no  such  case  la  shown  by  the  present  record. 
See,  also.  In  support  of  these  views,  the  fol- 
lowing cases:  Stockbrldlge,  Petitioner,  145 
Mass.  S17,  14  N.  E.  928;  Bnidley*8  Estate. 
160  Pa.  300,  31  Atl.  90;  Cheney  v.  Selman,  71 
Ga.  384;  Yeates  v.  Gill,  9  B.  Mon.  203;  Moore 
T.  Weaver,  IR  Gray,  305;  Guitar  v.  Gordon. 
17  Mo.  408;  Moore  v.  Dlmond.  5  B.  I.  121. 

In  Missionary  Society  v.  Pell,  14  R.  L  4S6, 
the  statute  nuder  cMisIderatlon  was  as  fel- 
lows: "Whenever  any  child,  grandchild,  or 
other  person,  haying  a  devise  or  bequest  of 
real  or  personal  estate,  shall  die  before  the 
testator,  leaving  a  lineal  descendant  such 
descendant  shall  take  the  estate,  real  or  per- 
sonal, as  devisee  or  legatee,  In  the  same  way 
and  manner  as  such  devisee  or  legatee  would 
tiave  done  in  case  be  bad  survived  the  testa- 
tor;** end  It  appearing  there  that  the  lega- 
tees died  before  the  testator,  leaving  lineal 
descendants.  It  was  held  that  the  will  must 
be  presumed  to  bare  been  made  In  view  ot 
the  statute,  the  court  saying:  "We  think  it 
must  be  presumed  that  the  testator  made  the 
will  In  view  of  the  statute,  and  that  be  in- 
tended to  have  the  statute  prevail,'  unless  the 
contrary  appears.  The  burden  of  showing 
tbe  contrary  is  on  the  plaintiff,  and  we  do 
not  think  the  burden  Is  lifted  when  It  Is  made 
to  appear  that  tbe  le^cles  were  prompted 
by  personal  regard.  The  fact  that  legacies 
are  prompted  by  a  peraonal  regard  for  the 
legatees  Is  not  at  all  Inconsistent  with  an 
Intent  to  have  them  go  to  the  descendants  of 
Qke  legateei  In  case  tbe  legatees  themsdrea 


die  before  the  testator.  The  plaintiff  must  go 
further,  and  make  It  appear  that  the  lega- 
cies were  not  only  prompted  by  personal  re- 
gard, but  that  they  wer^  as  he  claims.  In- 
tended to  be  purriy  personal  gifts;  1.  e.,  that 
they  were  Intended  not  to  go  to  tbe  desceod- 
ants  of  the  legatees  under  the  statute."  In 
the  case  at  bar  it  is  said  that  the  use  of  the 
words  "my  btioved  children"  Indicated  that 
the  legacies  were  prompted  by  a  personal  re- 
gard for  those  children,  and  therefore  that  it 
could  not  have  been  the  Int^tlon  of  Freder- 
ick William  Rudolph  that  the  property  should 
go  to  the  Issue  of  the  legatees.  But  we  are 
of  the  opinion  that,  even  if  the  words  used  in 
the  will  do  Indicate  that  the  testator  waa 
prompted  by  personal  regard  tot  his  children, 
that  fact  is  not  at  all  Inconsistent  with  an 
Intent  to  have  the  pn^terty  go  to  tbe  Issue  of 
the  chlldr^  in  case  any  of  tbe  devisees  or 
legatees  should  die  before  the  testator. 

Inasmuch  as  the  construction  of  said  see* 
tlon  11  as  applying  to  gifts  to  classes,  as  well 
as  to  gifts  to  individuals,  ctrnforms  to  the 
construction  gi-ven  to  similar  statutes  In  a 
large  majcHlty  of  the  states,  and  barmonixes 
with  the  great  weight  of  authority  upon  tbe 
subject,  we  are  Inclined  to  bold  such  coo- 
structloD  to  be.  the  c<»rrect  one;  and  we  are 
of  the  opinion  that  the  children  of  Hebry  Bd- 
dolpb,  to  wit,  Aorelia  and  Cminne  Bndolpb, 
are  entitled  to  take  the  same  Interest  in  tbe 
estate  as  their  t&tbec,  Henry  Rudolph,  wfrald 
have  taken  if  he  bad  not  died  before  his  fa- 
ther died,  notwithstanding  the 'fact  that  Hen- 
ry Rudolph  waa  not  referred  to  in  tbe  will 
by  name,  but  only  as  one  of  the  testator's 
cbUdren,  and  as  belonging  to  the  class  desig- 
nated as  "children."  The  adoption  of  this 
construction  gives  to  Aurtila  and  Corlnne  Ru- 
dolph an  undivided  one-fourth  lotereat  In  the 
property,  or  to  each  of  them  an  ondlrlded 
one-^gbtb  Interest  In  tbe  property.  As  the 
decree  of  the  court  below  gave  them  notblng. 
It  Is  erroneous  In  that  respect  under  the 
vlewa  above  expressed.  It  la  c<KTect  bow- 
ever.  In  holding  that  neither  the  widow  of 
Henry  Rudolph,  nor  his  divorced  wife.  Is  en- 
titled to  dower,  as  he  was  not  s^sed  of  any 
portion  of  the  premises  during  his  marriaie 
with  either  of  them. 

Accordingly  the  decree  of  tbe  circuit  court 
of  St.  Clair  county  Is  reversed,  and  the  cause 
la  remanded  to  that  court  for  further  pn>- 
ceedings  In  accoAance  with  tbe  views  faeKia 
expressed.  Reversed  and  remanded. 


•  dOT  lU.  4m 

PEOPLB  ex  Tel.  KINSEULA*  Comty  ^Veas- 

ureri  v.  OPEL,  Gonnty  Clerk. 

(Saprone  Court  of  Illinolg.   Feb.  17,  1904.) 

TAXATION  —  OMTTTBD  PBOPERTT  —  BOARD  OT 
REVIEW— REJECTION— £XTSN8I0N  OF 
TAXE8-DUTT  OF  CL8RK. 

L  Where  an  assessment  of  omitted  personal 
property  made  hr  the  supervisor  of  aasessmeats 
was  removed  by  the  board  of  review  on 
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groand  that  the  property  ao  MseMed  wsa  ex- 
empt, and  the  board  did  not  make  or  certi^ 
I  statement  of  the  facts  to  the  Auditor  of  Pub- 
lic Accounts  for  his  approTaL^s  required  by 
Bereuae  Act  1^  i  85  (Hur^i  Hev.  St.  190^ 
c.  120,  {  329),  so  that  the  assessment  book  re- 
turned by  the  board  of  review  to  the  county 
clerk  showed  that  the  property  was  not  to  be 
aseeaaed,  the  clerk  had  no  power  to  extend  tax- 
ee  on  socli  omitted  proverty  on  the  ndl. 

Appeal  from  Circuit  Court,  Sangamon 
County;  Jas.  A.  Grelghton,  Judge. 

Mandamus  by  the  peocde,  on  the  relation 
of  R.  F.  KlDsella,  coun^  treasurer  of  San- 
gamon county,  against  Charles  B.  Opel,  coun- 
ty clerk.  From  a  judgment  In  favor  of  de- 
fendant, relator  appeala  Affirmed. 

H.  J.  HamUn,  Atty.  Gen.,  and  W.  B.  Shntt, 
State's  Atty.  (John  G.  Friedmeyer,  of  coun- 
sel), for  appellant  McAnulty  &  Allen  (Al- 
fred Orendotfl,  of  comuel),  tcx  appellee. 

WILKIN,  3,  The  FrankUn  Ufe  Insor- 
anee  Company  Is  a  corporation  oi^nized  un- 
der the  Insurance  laws  of  die  state  of  IIU- 
qpls,  and  Its  headquarters  are  In  Capital 
towmShlp^  Sangamon  county.  In  the  year 
1902  ttie  company  made  and  dellTered  to  the 
assessor  of  Oapital  township  its  schedule  for 
the  porposoi  of  assessment  for  tautlon,  set- 
ting ont  that  on  April  1, 1902,  It  had  personal 
pnyerty  bekmglng  to  it  of  tlu  value  of  9248,- 
TaSb  The  property  was  assessed  by  the  as- 
sessw  at  one-flftb  of  this  amount,  and  re- 
turned by  him  to  the  supervisor  of  assess- 
ments of  Sangamon  county.  The  company 
bad  securities  consistbig  of  notes  and  loans 
secured  by  the  company's  policies  as  coi- 
lateal,  amounting  to  1013,918.70,  and  promls- 
aary  notes  on  poUdoi  In  force  amounting  to 
|22,26&88,  making  a  total  of  $936,187Jt6,  no 
part  of  wtiich  was  Included  in  the  st^hedule 
fnmlBhed  by  the  ecnnpany  to  the  assessor 
or  Included  in  bis  assessment  When  the 
hooHu  were  tamed  over  by  the  assessor  to 
the  smwrvlsw  at  asBessments,  the  latter 
made  a  demand  upon  said  company  to  list 
said  notes  and  securities  in  Ito  schedule  tor 
assessment  and  taxation.  The  company  re- 
fused to  make  such  schedule,  wbereupon* 
after  notice  to  it  the  supwrlsor  of  assess- 
mento  made  such  schedule  himself,  and  aa- 
sessed  said  notes  and  securities  at  one-flfth 
of  the  value  thereof,  and  the  same  ai  1^ 
personal  pn^ierty  aasessmait  of  said  com- 
jiany.  At  the  subsequent  session  ^d  the 
board  of  review  the  company  presented  its 
complaint  and  petition  to  said  board,  claim- 
ing that  the  premium  notes  and  loans  held 
by  It  and  assessed  by  the  snpervlsor  of  aa- 
sessmmta  were  exempt  from  taxatttm,  and 
aaked  the  board  to  so  bold.  The  board  of 
review  austelned  the  contention,  and  twld 
that  the  said  notes  and  loans  wwe  not  sub- 
ject to  taxation,  and  ordered  the  amount 
stricken  from  liie  assessment  rolls.  The 
board  did  not  make  and  certify  to  fbe  Auditor 
of  Public  Accounts,  for  his  approval,  a  stete- 
ment  of  the  facte  In  the  case  and  ite  flndlnfc 


aa  required  by  section  of  the  revenue  act 
of  1898  (Hard's  Rev.  St  1901,  e.  120,  i  32u>. 
and  no  certificate  of  approval  of  said  action 
was  givm  by  the  Auditor  of  Public  Ac- 
counts. At  the  time  the  board  of  review  ad- 
Joumed,  the  assessment  was  left  In  that  con- 
dition, and  the  county  clerk  of  Sangamon 
county  refused  to  extend  the  taxes  upon  the 
amount  entered  by  the  supervisor  of  assess* 
menta  but  removed  by  the  board  of  review. 
Thereupon  this  petition  for  a  writ  of  manda- 
mus was  filed  in  the  cUrcuit  court  of  Sanga- 
mon county  in  the  name  of  tlie  people  on 
the  rdatlon  of  tlw  county  treasurer,  as  st^er- 
vlsor  of  assessments,  against  tbe  county 
clerk,  to  G<Hnp^  him  to  extend  the  taxes  upon 
Ibe  assessmente  made  by  the  supervisor  of 
assessments.  A  demurrer  was  Interposed  to 
the  petition  as  filed,  which  was  susteined  by 
the  court  There  were  six  special  causes  of 
demurrer  assigned,  but  the  demurrer  seems ' 
to  have  been  susteined  upon  tbe  second, 
namely,  that  the  supervisor  of  assessmente 
had  no  power,  under  the  statute,  to  list  said 
property  for  taxatloiL  An  appeal  has  been 
prayed  and  allowed  from  the  order  of  the 
circuit  court  susteining  such  demurrer. 

We  do  not  deem  It  necessary.  In  passing 
upon  the  case,  to  consldw  the  question  as  to 
whetlker  or  not  the  supervisor  of  assess- 
mente had  authority,  under  the  stetute,  to 
list  said  property  for  taxation.  Hie  revenue 
law  of  1896  spedfles  tbe  powws  and  duties 
of  the  asseasor,  of  the  siq^rvlsor  of  assess- 
ments, and  of  the  board  of  review.  This 
assessment  was  made  by  tbe  supervisor  of 
asseasmraita^  and  vras  removed  by  the  b«trd 
of  review,  and  tbe  petition  avers  tbat  it  waa 
never  ceftlfled  to  the  Auditor,  as  required  in 
section  8S,  nor  had  the  question  ever  been 
determined  as  to  the  liability  of  the  property 
for  taxation.  At  the  time  the  books  were 
turned  over  to  the  county  clerk  the  asscss- 
ment  bad  been  removed,  and  the  books  show- 
ed tlut  the  proper^  was  not  subject  to  tax- 
ation. The  county  clerk  la  a  tnen  ministerial 
officer,  and  no  judicial  acte  are  required  of 
him  In  extending  taxes.  It  Is  his  du^,  un- 
der the  stetnte.  to  merely  extend  the  taxes 
as  they  appear  upon  the  books.  He  has  no 
right  Toot  is  it  his  duty,  to  determine  wheth- 
er taxes  have  been  l^lly  assAssed  <»■  not 
In  this  ease  the  books  as  returned  by  tbe 
board  of  review  show  tbat.  this  assessment 
was  not  to  be  extended,  and  he  had  no  pow- 
er to  go  and  review  either  tbe  acte  of 
the  board  or  of  flie  supervisor  of  assessmentr, 
therefore  tbe  demnrm  to  the  petitloD  was 
proporly  anstalned.  The'  remedy  by  mandar 
mua,  If  available  at  all,  should  have  been 
against  tbe  board  of  review  for  a  failure  to 
certtQr  to  the  Auditor  ite  action  in  removing 
the  additional  assessment  Tbe  statute  dear- 
ly pdnte  out  the  mode  of  pvcedure  In  such 
cases,  and  that  mode  afaould  have  been  pur- 
sued. 

The  Judgment  of  the  drcolt  conrt  will  ac- 
cordingly be  affirmed.  Judgment  affirmed. 
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CBaprioie  Coot  of  nilmili.  Fab.  17, 1904.) 

KBCORI>-PAP£rR.  LOST  PROM  FII.BS-8UB8TI- 
■nJTBD  COPY  -  PAROL  BVIDENCB  —  COLLAT- 
ERAL ATTACK  ON  JUDGMENT— SPECIAL  AS- 
SESS MEN  T— VALIDITY  OF  ORDINANCE—SUB- 
SEQUENT LEGISLATION— ESTIMATE  OF  COSTS 
—ABSENCE  FROM  FIRST  RESOLUTIONS— EF- 
FECT—REDUCTION OF  ASSESSMENT  OF  OTH- 
ER PROPERTY  OWNERS-JUDGHaMT  FOR 
8ALJS-PB0P&R  FORM. 

1-  Where,  on  the  remand  of  spedtl  ufleas- 
ment  proceediosB  after  the  reversal  of  a  Judg- 
ment of  coufirmatioo,  the  record  shows  that  the 
cause  was  redocketed  on  dne  notice  as  required 
bT  Practice  Act.  i  83  (Hurd's  fier.  St.  1^.  e. 
110),  parol  evidence  is  not  admissible  to  ihow 
that  the  original  notice  has  been  lost  from  the 
files,  and  that  a  certain  paper  is  a  correct  copy 
thereof,  the  purpose  being  to  laj  the  foundation 
for  a  collateral  attack  on  the  sohsequent  judv 
meut  of  confirmation,  on  account  of  the  absence 
from  the  notice  'of  anj  mention  of  the  filing 
a<  the  mandate. 

2.  An  ordinance  for  the  erection  of  a  sewer, 
▼aUd  when  passed,  and  including  the  cost  of 
making  and  collecting  the  assessment,  is  not 
Tendered  void  bv  the  subsequent  act  of  May  9, 
1901  (Laws  1801,  p.  101),  requiring  such  item 
to  be  omitted;  aince  the  act  only  affects  It  In 
that  particular. 

8.  The  fact  that  the  engineer's  Itemised  esti- 
mate of  the  cost  of  building  a  sewer  la  not  In- 
dttded  in  the  first  resolution  of  the  board  of 
public  Improrements,  not  having  been  taken  ad- 
vantage of  on  the  Judgment  ot  confirmation, 
cannot  be  urged  against  the  judgment  and  or- 
der of  sale. 

4.  Eivldence  that  the  assessment  of  other  prop- 
erty owners,  amounting  to  one-third  of  the 
whole  assessment,  bad  been  reduced  20  per  cent 
hj  agreement,  after  their  appeal  from  tne  judg- 
ment of  confirmation,  is  not  admissible  to  de- 
feat tn  application  for  Judgment  and  order  of 
sale. 

6.  A  Judgment  for  sale  In  proceedings  for  col- 
lection of  a  special  aasessment  for  the  building 
of  a  sewer  is  fatally  defective  unless  it  conform 
as  nearly  as  possible  to  the  Jodgmrat  prescrib- 
ed by  Hurd's  Rev.  St  1899,  eTlSO,  1  191.  for 
Judgtnent  and  order  of  sale  In  general  tax  pro- 
cee^ngs. 

Appeal  from  Cook  County  Court;  L.  C 
Both,  Judge. 

Proceedings  by  the  people,  on  the  relation 
of  John  J.  Hanbei^  county  treasurer,  against 
Henry  H.  Gage;  for  the  collection  at  a  qiecial 
assessment  From  a  Judgment  and  order  of 
■ale,  defendant  appeals.  Reversed. 

This  Is  an  appeal  from  the  county  court 
of  Oook  county,  wherein  a  Judgment  and  or- 
der of  sale  on  delinquent  dty  special  war^ 
rant  No.  80,612,  for  the  first  Installment  for 
a  sewer  In  West  Madison  street^  Id  the  city 
of  CBilcago,  was  had  upon  the  aH>llcatlon  of 
the  county  collector  of  said  county.  An  ap- 
peal from  the  connly  court  of  Oook  county 
was  ivevlously  prosecuted  to  this  court  from 
the  Judgment  of  confirmation  of  the  spedal 
assessment  for  said  improvement,  and  such 
judgment  of  confirmation  was  reversed  upon 
the  ground  that  the  costs  of  making  and  col- 
lecting the  assessment  were  Included  in  the 
special  assessment  contrary  to  the  provisions 
of  the  amendatory  act  of  May  9,  1901  (Acts 
1901,  1^  101).    The  opintom  revising  the 


Judgment  of  the  county  court  was  filed  Feb* 
ruary  21,  1902,  and  the  petltlcm  for  r^iear* 
log  was  denied  April  S,  1902.  Gage  t.  Olty 
of  Chicago,  196  III  490,  63  N.  B.  184. 

Upon  the  application  for  Judgment  and  or- 
der of  sale  for  the  dellnqumt  assessment  ap- 
pellant filed  objections  that  the  lower  court 
was  without  Jurisdiction,  either  of  the  per- 
son or  subject-matter,  to  enter  Judgment  of 
confirmation,  upon  the  grounds,  first  that 
this  court  bad  reversed  said  cause  because 
of  an  Invalid  estimate  of  the  costs  Included 
In  the  ordinance,  and  the  county  court  could 
not  correct  such  error  by  a  reduction  of  the 
assessment  roll  or  otherwise;  second,  that 
on  remandment  said  cause  was  redocketed 
without  the  statutory  notice;  third,  tiiat  the 
ordinance,  Including  the  estimate  of  costs, 
was  void,  and  the  Judgment  of  confirmation 
entered  thereon  was  void;  fourth,  that  no 
Itemized  estimate  of  the  cost  of  the  Improve- 
ment  was  made  a  part  of  the  record  of  the 
first  resolution  of  the  board  of  local  improve- 
ments; fifth,  that  after  the  entry  of  Judg- 
ment of  confirmation  In  the  original  proceed- 
ing the  lower  court  vacated  the  judgment  en- 
tered against  certain  other  objectors,  on  mo- 
tion of  the  city,  and  voluntarily  reduced  the 
amount  of  the  assessment  ot  said  last-men- 
tioned objectors  20  per  cent,  without  author- 
ity of  law  and  to  the  prejudice  of  this  ob- 
jector; sixth,  the  Judgment  does  not  oontwm 
to  the  requirements  of  the  statute. 

F.  W.  Becker,  for  appellant  Robert  Bed- 
field  and  William  M.  Plndell  (Edgar  Bron* 
son  Tolman,  Qirp.  Oounael,  of  counadk  Cor 

appellee. 

RICKS,  J.  (after  stating  the  facta).  1.  As 
to  the  first  contention  of  appellant— that  the 
county  court  conld  not  eliminate  from  ttie  as- 
sessmwt  roll  the  costs  of  making  and  col- 
lecting the  assessment  but  that  a  new  or- 
dinance would  be  required  In  such  ease-^t 
need  now  only  be  said  that  the  question  bers 
raised  was  foUy  considered  by  this  court  in 
the  case  of  McCbesney  t.  City  of  Chicago^ 
205  III.  {i2a  69  N.  B.  38.  and  dedded  adrerae- 
ly  to  appellant's  contention. 

Z  It  Is  next  nrged  that  the  cause  was  re- 
docketed,  In  compliance  with  the  remanding 
order  of  this  court,  without  the  notice  re- 
quired by  section  88  of  the  practice  act 
(Hurd's  Rer.  St  1899,  c.  110),  wbldi  pro- 
Tides  that  upon  a  transcript  of  the  orda  re- 
manding the  cause  being  filed,  'iuid  not  lesi 
than  ten  days*  notice  thereof  being  glrm  to 
the  adreree  party  or  his  attorney,  the  eanse 
or  proceeding  shall  be  re-Instated  Hkereln." 
The  record  shows  that  a  transcript  of  the 
order  of  this  court  remanding  said  cause  was 
filed  In  the  court  below  on  the  20th  day  of 
AprtI,  1902.  and  that  on  the  13th  day  of  May, 
1902,  the  cause  was  redocketed.  and  the  order 
of  court  redocketing  the  same  contained  the 
recital:  "And  It  appearing  to  the  court  that 
doe  notice,  In  accordance  with  tlie  lav,  hat 
been  given  to  all  parties  concerned  In  rda- 


Digitized  by 


Google 


uu 


GAGB  T.  PEOPXiB. 


8A1 


tioD  to  said  notice,  and  the  court  being  fnlly 
advised  In  the  premises,  It  Is  ordered  that 
the  said  cause  be,  and  the  same  is  hereby, 
redocketed,  and  the  cause  set  down  at  the 
foot  of  the  calendar,  being  No.  W,  which  Is 
set  for  trial  Tuesday,  May  20,  1G02."  Ap- 
pellant does  not  deny  that  he  received  10 
days*  notice  of  the  application  to  redocket 
the  cause,  but  contends  that  the  notice  was 
insufficient  and  void,  because  it  failed  to 
state  that  appeHee  had  filed,  or  that  there 
had  been  filed,  in  said  county  court,  the  man- 
date of  the  court  remanding  said  cause.  The 
original  notice  was  not  In  the  flies,  and  could 
not  be  found,  and  appellant  asked  leave  to, 
or  made  a  motion  to  be  allowed  to,  supply 
the  tost  notice  by  placing  on  the  files  a  no- 
tice In  proper  form,  but  omitting  any  men- 
Haa  of  the  filing  of  the  mandate,  with  a  sup- 
posed acknowledgment  of  service  by  ai^I- 
lant  as  of  the  2d  day  of  May,  1002,  and 
called  to  the  witness  stand  Robert  Redfleld, 
attorney  for  the  collector,  and  be,  hsTlng 
been  sworn,  test*tfled  that  he  did  not  know 
anyttilng  about  the  original  notice;  that  he 
^d  not  remember  when  be  saw  It,  and  his 
mind  was  blank  In  reference  to  its  contents. 
The  copy  of  the  notice  was  offered  In  erl- 
dence,  -and  objected  to,  and  the  objection 
sustained.  Appellant  then  offered  the  va- 
rious orders  of  the  court,  including  the  order 
redocketing  the  cause,  the  order  of  confirma- 
tion, showing  that  appellant  was  defaulted, 
and  other  orders  entered  in  the  cause,  which 
were  also  objected  to  and  excluded  by  the 
court 

The  objection  h««  urged  Is  a  oollateral  at- 
tach upon  a  Judgment  which  recites  proper 
service,  and  the  recitals  of  which  import  a 
■verity.  Glover  v.  People,  188  111.  576,  59  N. 
B.  429;  Bamett  v.  Wolf,  70  111.  76;  Young 
T.  People,  171  III.  299,  49  N.  E.  503;  Perisho 
T.  People,  185  lU.  S34.  56  N.  E.  1134.  In  such 
cases  the  alleged  errors  can  only  be  corrected 
when  they  relate  to  errors  and  mistakes  of 
the  officer  of  the  court,  such  as  mistakes  in 
the  dates  ot  the  summons,  or  other  like  er- 
rors,  or  a  mistake  such  as  arises  from  defects 
or  mlstafcA  In  the  return  of  the  officer;  and 
In  such  cases  the  court  can  only  take  cogni- 
sance of  such  alleged  errors  when  they  ap- 
pear from  the  record  iteelf  or  the  files  wMcb 
constitote  a  part  thereof.  Gonghran  v.  Gnt- 
chens,  18  111.  890;  Bamett  v.  Wolf,  snpra. 
And  where  the  defect  appears  upon  the  bdid- 
mona  or  other  process,  It  cannot  be  aided  by 
parol  evidence.  Bamett  r.  Wolf,  snpra.  In 
tiie  case  at  bfg:  it  la  proposed  parol  evi- 
dence to  show  that  the  original  notice  on  file 
In  the  case  Is  lost,  and,  likewise  by  parol 
evidence,  to  show  that  a  certain  writing  of- 
fered In  evidence  Is  a  copy  of  such  original 
nodce,  and  upon  that  to  overcome  the  re- 
dtalB  of  the  Judgment  and  avoid  tlie  same. 
If  the  rale  that  recitals  of  the  judgment  can* 
not  be  overcome  by  parol  evidence  Is  sonnd, 
then  It  must  necessarily  follow  that  an  uncer- 
tified paper  that  most  by  parol  evidence  be 


shown  to  be  a  copy  of  an  OTiglnal  pap«r 
which  has  been  lost  from  the  flies,  and  upon 
that  paper  so  established  to  attack  the  Judg- 
ment, must  also  be  fDadmissible,  as  It  Is 
but  doing  by  Indirection  what  is  agreed  by  all 
the  authorities  cannot  be  done  directly. 
While  it  is  true  that  ordinarily  courts  will 
and  should  iiermit  the  restoration  of  a  rec- 
ord, or  any  paper  pertaining  thereto,  yet  such 
application  Is  addressed  to  Oie  sound  legal 
discretion  of  the  court,  and,  unless  there  has 
lieen  an  abuse  of  that  discretion,  error  predi- 
cated upon  the  refusal  of  the  court  so  to  do 
will  not  be  sustained. 

8.  The  ordinance  in  qnestlou  was  not  void. 
It  was  a  valid  ordinance  when  passed,  and 
the  amendnient  to  the  law  only  affected  so 
much  of  it  as  related  to  the  costs  for  making 
the  assessment  and  collecting  the  same.  Mc- 
Chesney  v.  City  of  Chicago,  supra;  Gage  v. 
City  of  Chicago,  195  111.  490,  63  N.  E.  184. 

4.  The  objection  that  an  Itemized  estimate 
of  the  costs  of  the  Improvement,  as  made  by 
the  engineer,  was  not  Included  In  t^e  first 
resolution  of  the  board  of  public  Improve- 
ments, cannot  be  urged  upon  this  application 
for  sale,  as  such  objection  could  properly 
have  been  urged  In  tbe  proceeding  for  con- 
firmation, and,  not  having  been  there  urged, 
it  now  comes  too  late.  Steenberg  v.  Pe<^le, 
164  III.  478,  45  N.  B.  970;-  People  v.  Tal- 
madge,  194  Hi.  67,  61  N.  E.  104Q;  Walker  v. 
People,  170  Ul  410,  48  N.  E.  lOlD. 

0.  From  the  original  Judgment  of  conflrma- 
tion  owners  of  proper^  assessed  ¥25,000  for 
the  improvement  in  questloD  prayeid  and  per- 
fected an  appeal.  The  estimated  cost  of  the 
entire  improvement  was  ¥75,000.  On  Sep- 
tember 28,  1901,  the  objectors  who  bad  thus 
perfected  their  appeal,  and  the  city,  by  Its 
counsel,  appeared  In  court,  and  had  said  cause 
redoi^eted,  and  It  was  there  r^resented  to 
the  court,  by  agreemrait  of  the  parUes,  that 
on  account  of  the  number  of  questions  of  law 
and  tact  presented  by  said  appeal  tbe  result 
was  doubtful;  that  tbe  construction  of  said 
sewer  was  of  great  public  necessity  for  con- 
stderations  of  public  health  and  tbe  develop- 
ment of  the  district  for  residwce  purposes; 
that  the  objectors  desired  that  tbe  Improve- 
ment be  made,  and  were  willing  to  with- 
draw their  appeal  if  the  assessment  should 
be  reduced  20  per  cent;  that  the  objectors 
and  the  dty  regarded  such  settlement  as 
proper  and  desirable.  Tbe  court,  reciting  tbe 
foregoing  matters  at  considerable  length, 
thereupon  set  aside  tbe  original  confflnnation, 
and  by  consent  of  tbe  parties  heard  the 
caus^  witbont  a  Jury,  as  to  the  question  of 
benefits,  upon  oral  and  documentary  evidence, 
and  that.  In  view  of  the  situation  and  loca- 
tion of  the  lands  of  the  objectors,  there  were 
strong  and  equitable  reasons  why  the  said 
'assessment  should  be  reduced,  and  It  accord- 
ingly reduced  the  assessment  of  Mch  object- 
ors 20  per  cent,  and,  confirmed  the  same  for 
80  per  cent  thereof.  Tbe  record  of  this  pro- 
coedlng  was  offtfed  tn  evidence  it  tbe  appU- 
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caUon  for  Judgment  and  order  nt  tale  at 
bar,  and  also  the  rcsolntion  entered  at  the 
public  beating  before  the  board  of  public  Im- 
prorementa,  wherein  the  estimate  of  the  cost 
of  the  improvement  was  fixed  at  $75,000,  and 
the  original  order  of  confirmation  as  to  the 
lands  of  the  objectors  representing  the  ¥25,- 
000  of  assessments.  This  evidence  was  ob- 
jected to  appellee  as  immaterial,  and  the 
objection  was  snstained,  and  It  la  now  urged 
that  the  court  below  erred  In  refusing  to  ad- 
mit this  evidence,  and  If  It  was  admitted 
it  would  have  shown  that  appellant  was 
prejudiced  by  such  proceedings.  We  think 
not.  The  case  of  Culver  v.  City  of  Chicago, 
171  in.  390,  49  N.  B.  573,  to  reUed  upon  by 
appellant,  and,  as  we  view  the  case,  refutes, 
instead  of  supports,  his  position.  That  case 
was  an  api)eal  from  the  Judgment  of  con- 
firmation, wherein  a  portion  of  the  property 
therein  that  bad  been  assessed  was  entirely 
released  and  discharged  from  the  assessment. 
The  release  was  by  agreement  between  the 
city  and  the  objectors.  We  there  said  (page 
404.  171  Ul.,  page  674,  49  N.  B.):  "Under 
paragraph  147  of  the  dty  and  village  act 
(Rev.  St.  p.  236)  the  court  Is  authorized  at 
any  time  before  final  Judgment  to  modify, 
alter,  change^  annul,  or  confirm  any  assess- 
ment, or  cause  the  same  to  be  recast  by  the 
same  commisslpners,  whenever  It  shall  be 
necessary  for  the  attainment  of  Justice.  It 
cannot  be  doubted  that  the  court,  under  this 
statute,  upon  a  proper  showing,  had  ample 
power  to  set  aside  the  assessment  as  to  the 
property  of  the  West  Side  Elevated  Railroad 
Company.  •  •  •  But  It  Is  said  the  coort 
was  not  empowered  to  set  aside  the  assess- 
ment by  agreement  If  tbe  petitioner  became 
satisfied  liiat  the  railroad  property  was  not 
benefited  by  the  improTement,  and  that  the 
assessment  was  unjustly  spread  upon  Its 
property,  we  see  no  reason  why  petitioner 
might  not  confess  tbe  fact  In  court,  and  thus 
save  tbe  cost  and  expense  of  a  trial  which 
would  In  the  end  result  In  setting  aside  the 
assessment.  The -mere  fact,  therefore,  that 
tbe  assessment  was  set  aside  by  agreement, 
if  the  property  was  not  benefited  by  the  as- 
sessment, could  not  be  relied  upon  by  tbe  ap- 
pellants as  a  defense.  Before  they  could 
properly  object  to  the  action  of  the  court,  it 
was  incumbent  on  them  to  prove,  or  offer 
to  prove,  that  they  were  In  some  way  Injured. 
This  they  failed  to  do."  Tbe  appeal  in  the 
Culver  Case  was  from  the  confirmation  of 
the  assessment,  and  was  a  direct  attack  upon 
the  action  of  the  court,  and  it  la  there  very 
clearly  held  that  the  objection  could  not  be 
sustained  without  showing  that  there  was 
collusion  between  tbe  petitioner  and  tbe  ob- 
jector, and  In  consequence  of  setting  aside 
the  assessment  the  appellant.  Culver,  was 
injured.  The  case  of  Walker  v.  People,  170 
111.  410,  48  N.  B.  1010,  was,  like  the  case  at 
bar,  an  appeal  from  a  Judgment  and  ordar 
of  sale.  It  was  there  nrged,  upon  objection, 
that  95  lot!  included  In  the  asaesflment  dis- 


trict, and  which  h^  been  araessed  tor  bene- 

flti^  were^  upon  the  hearing  of  conflrmation, 
dismissed  from  tbe  petition  by  tlie  (dty.  Aft 
er  referring  to  the  auttiority  of  Uie  coort 
under  paragraph  147  of  tlie  local  improvement 
act,  we  said  (page  416,  170  111.,  page  1012, 
4S  N.  £.):  "If  appellants'  property  was  as- 
sessed more  than  It  will  be  benefited,  a* 
more  or  leas  than  its  prc^rtionate  sliare  of 
the  cost  of  tiie  Improvement,  the  proper  place 
to  raise  that  question  and  obtain  the  proper 
rellf  was  in  tbe  county  court,  on  the  applica- 
tion to  confirm  the  assessmenL  So,  also.  If 
tbe  dismissal  of  the  petition  as  to  9B  lobi 
which  had  been  assessed  by  the  commission- 
ers resulted  in  making  apptilants'  assessment 
greater  than  tbelr  proportlonato  share  ci 
the  cost  of  the  improvement,  the  ^vper 
place  to  obtain  relief  was  in  the  connty 
court,  or  by  an  appeal  from  the  Judgment  of 
confirmation,  but  no  relief  can  be  obtained 
on  tbe  application  for  Judgment  against  ap- 
pellants' lands."  We  tliink  the  erldence  of- 
fered under  this  objection  .was  propaij  a- 
duded. 

6.  It  is  urged  that  the  Judgmmt  to  not  in 
proper  form,  and  does  not  contain  the  ele- 
ments as  prescribed  by  the  statute.  We 
have  examined  the  same,  and  find  It  subject 
to  the  objection  made.  The  Judgment  sbonld 
follow  the  statute  as  nearly  as  may  be,  ap- 
plying the  same  to  a  spedal  asseasment  in- 
stead of  general  taxes. 

Tbe  Judgment  of  the  county  court  will  be 
reversed  for  this  error,  and  the  canse  re- 
manded, with  direction  to  that  court  to  enter 
a  proper  Judgment  conforming  to  the  prov^ 
slons  of  section  191  of  chapter  120  of  Hard'i 
Rev.  St  1899. 

Reversed  and  remanded,  with  directions. 


(207  ni.  3S1) 

THOMPSON,  V.  PBOPLD  ex  rel.  HANBEB6, 

County  Treasurer. 

(Supreme  Court  of  Illinois.   Feb.  17.  1904.) 

STREET-PAVING  ASSESSMENT— CONFIRMATION 
— REDOCKETINa  CASE  AFTER  RBVEHSA1,-N0- 
TICB-COLLATERAL  ATTACK— HECASTINO  AS- 
SESSMENT ROLL—ITEMIZED  ESTIHATK  OF 
COST— ABSBNCB  FROM  PIRST  RESOLUTtON- 
SPBCIFICATIOHB  FOR  WORK— AUSM  LABOR 
CLAUSE. 

1.  The  fact  that  the  record  sbowa  tliaC  tht 
ordn*  for  redocketlng  proceediuga  for  the  con- 
firmatioD  of  a  paving  assessment  after  revenal 
of  a  judgment  of  coofirmatioo  on  appeal,  wu 
entered  oq  the  day  after  that  on  which  motion 
therefor  was  to  be  mode  according  to  the  no- 
tice to  redocket  Is  not  available  to  Impeach  on 
collateral  attack  a  Judgment  of  confirmation  re- 
citing that  due  notice  to  redocket  had  been 
given ;  the  presumption  being  that  tbe  mottos 
was  made  on  the  day  specified  In  the  notice,  and 
action  thereon  deferred  until  tbe  following  day. 

2.  A  connty  court  in  proceedings  fOB  the  con- 
firmation of  a  paving  assessment  after  revMsal 
of  a  judgment  of  confirmation  on  appeal  oa  ac- 
count of  tiie  wrongful  inclusion  of  an  item  in 
the  estimate  of  costa,  has  power  to  eliminate  tbe 

(iroperty  owner's  proportionate  share  of  sncli 
tern,  and  recast  the  assessment  roil,  and  tbea 
enter  Judgment  of  confirmation. 

3.  The  fact  that  the  engineer's  estimate  of 
the  cost  of  a  stve^vaviog  improvamant  was 
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not  made  a  part  of  the  record  of  the  first  reWH 
lotion  of  the  board  of  local  ImprovemeDts  doea 
not  coQstitate  a  valid  objectioQ,  when  raised  for 
the  first  time  on  application  for  jndKineiit  for 
Bale. 

4.  The  fact  that  apedfications  for  street-pav- 
iDg  ImproTemeuts  contain  an  alien  labor  clause 
would  not  justify  refuBing  a  jodgment  for  sale 
to  satisfy  the  special  assessnieat,  where  the  rec- 
ord shows  that  the  bid  was  not  based  00  such 
specifications,  which  in  no  way  affected  the  cost 
of  the  improTement.  ' 

Appeal  from  Coolt  County  Court;  I*.  C, 
Ruth,  Judge. 

Proceedings  for  the  confirmation  of  a  spe- 
cial assessment  for  street  paving  by  the  peo- 
ple, on  the  relation  of  John  J.  Hanberg,  coun- 
ty treasurer,  against  William  Hale  Thomp- 
son. From  a  Judgment  for  sale,  Tbompaon 
aiq^alB.  Reversed. 

F.  W.  Becker*  for  sppdlent  Robert  Red- 
fleld  and  William  H.  PlndeU  (Bdgar  BronsoD 
Tolman,  Corp.  Gonnsel,  of  ooimael),  for  appel- 
lee. 

HAND,  G.  J.  This  Is  an  appeal  from  a 
Judgment  for  sale  entered  In  the  county  court 
of  Oook  county  to  satisfy  the  first  Install- 
ment of  a  special  assessment  for  paving 
West  Van  Buren  street  from  South  Paulina 
street  to  South  Kin2de  avenue,  in  the  city  of 
Chicago.  The  appellant  appeared  and  filed 
objections.  The  validity  of  the  Judgment 
confirming  the  original  assessment  was  be- 
fore this  court  at  a  former  term  (Thompson 
T.  City  of  Chicago,  197  Ul.  689,  64  N.  B.  892), 
when  the  Judgment  was  rerorsed,  and  tbe 
cause  remanded. 

It  is  first  contended  that  the  Judgment  of 
confirmation  upon  which  this  Judgment  for 
sale  is  based  Is  void  for  the  reason  that  the 
county  court  was  without  Jurisdiction  to  ren- 
der the  Judgment  of  confirmation  on  the 
ground  that  the  proceedings  to  confirm  said 
special  assessment,  after  the  Judgment  con- 
firming the  same  had  been  reversed  by  this 
court,  was  redocketed  In  the  county  court 
without  proper  notice  to  the  appellant  The 
Judgment  of  confirmation  entered  after  the 
case  was  redocketed  recites  that  due  notice 
to  redocbet  the  proceedings  had  been  given 
the  appellant  We  are  of  the  opinion  that 
finding  was  not  overcome  by  the  fact  that  a 
notice  to  redocket,  fotmd  among  the  files  In 
that  proceeding,  states  that  a  motion  to  re- 
docket  the  proceedings  would  be  made  on 
the  25th  of  July,  1902.  and  that  the  record 
shows  the  order  redocketing  the  proceedings 
was  not  entered  until  the  following  day.  In 
that  state  of  the  record  the  court,  in  case  of 
a  collateral  attack  upon  the  Judgment  of  con- 
firmation, will  presume  that  the  motion  to 
redocket  the  proceedings  was  made  on  the 
25th  of  July,  and  that  action  was  deferred 
thereon  until  the  following  day,  when  the  or- 
der redocketing  tiie  case  was  duly  entered. 


and  that  the  court,  by  reason  of  such  delay, 
did  not  lose  Jurisdiction  to  enter  the  order 
redocketing  the  case.  The  lack  of  Jurisdic- 
tion must  appear  upon  the  face  of  the  record 
in  the  coufirmatioii  proceeding,  otherwise 
such  lack  of  Jurisdiction  cannot  be  taken  ad- 
vantage of  in  a  collateral  proceeding.  Dick- 
ey V.  People,  160  111.  633,  43  N,  E.  606;  Oasey 
V.  People,  105  lU.  49,  46  N.  a  7;  Young  v. 
People,  171  111.  299,  49  N.  B.  508. 

The  original  Judgment  of  confirmation  was 
reversed  by  this  court  by  reason  of  the  fact 
that  the  estimate  of  the  cost  of  the  Improve 
ment  contained  an  item  of  6  per  cent  of  the 
amount  of  the  estimated  cost  of  the  Improve* 
ment  for  making  and  levying  the  assessment 
The  county  court,  upon  the  proceedings  be- 
ing reinstated  in  that  court  eliminated  appel- 
lant's proportionate  share  of  said  Item  of  cost 
and  recast  the  assessment  roll,  and  then  en- 
tered a  Judgment  of  confirmation;  end  it  Is 
contended  that  the  county  court  was  without 
power  to  eliminate  said  Item  of  cost  from 
the  original  assessment  and  to  then  enter 
Judgment  confirming  the  assessment  This 
precise  question  was  before  this  court  In  Mc- 
Cbesney  v.  City  of  Chicago.  205  Hi.  628*  69 
N.  E.  88,  where  the  question  was  decided  ad- 
versely to  the  view  of  the  appellant 

It  is  further  contended  that  no  Itemized 
estimate  of  the  cost  of  the  Improvement  was 
made  a  part  of  the  reoozd  of  the  first  resolu- 
tion of  the  board  of  local  Improvements.  The 
fact  that  the  engineer's  estimate  of  the  coat 
of  the  Improvement  was  not  made  a  part  of 
the  record  of  the  first  resolution  of  the  board 
of  local  Improvements,  if  raised  upon  the  ap- 
plication for  Judgment  of  confirmation,  would 
have  been  a  good  objection  (Blckerdlke  v. 
City  of  Chicago,  203  111.  636,  68  N.  B.  161).  but 
it  does  not  constitute  a  valid  objection  when 
raised  upon  application  for  Judgment  for 
sale  (Gage  v.  People  [111.]  68  N.  E.  635). 

It  Is  next  contended  that  the  specifications 
for  the  work  contained  the  so-called  "alien 
labor  clause."  The  proof  found  In  this  record 
upon  that  question  is  the  same  as  the  proof 
found  In  the  record  in  Gage  v.  People,  supra, 
and  shows  that  the  bid  was  not  based  upon 
said  specifications,  and  that  the  specifications 
In  no  way  affected  the  cost  of  the  improve- 
ment and  under  the  holding  In  that  case  fur- 
nished no  ground  to  Justify  the  county  court 
to  refuse  Judgment  for  sale  to  satisfy  said 
special  assessment.  The  Judgment  ss  enter- 
ed In  the  county  courts  Is  not  In  proper'  forin, 
and  for  the  reason  assigned  In  the  Gage 
Case,  supra,  It  must  be  reversed. 

The  Judgment  of  the  county  court  will  be 
reversed  and  the  cause  remanded,  with  leave 
to  the  att(Jmey  for  appellee  to  move  for,  and 
with  directions  to  the  county  court  to  enter, 
a  Judgment  in  compliance  with  section  191 
of  chapter  120  of  Hurd's  Rev.  St  1899. 

Reversed  and  remanded,  with  directicns. 
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(207  111.  fi») 

BARRIS  Y.  FKROUT  M  aL 
(Supreme  Court  of  HUnois.  Feb.  17,  1901) 

WILLS  —  TBSTAMENTART  TRUST  —  BENBFICIA- 

RIES-SUFFICIENCT  OF  DESIGNATION 
—REPUGNANT  PROVISIONS. 

1.  Fmpoty  was  devised  to  a  tnutee,  to  sell 
and  conver,  and  inTest  the  proceeds  ae  he 
deemed  best;  and  he  was  further  authorized-to 
bold,  maDage,  control,  care  for,  lease,  and  re- 
invest duriag  a  pei-iod  of  five  years,  and  to  pay 
the  Income  to  the  children  of  testatrix.  HeU  an 
active,  not  «  dir.  trust. 

2.  Testatrix  devised  pro^ett^  in  trust  for  a 
certain  period,  at  the  termination  of  which  the 
property  was  to  be  transferred  to  the  then  liv- 
uw  children  of  testatrix  la  equaJ  ^ares,  pro- 
vided that,  if  any  child  should  marry  and  leave 
children,  ther  should  receive  the  snare  of  the 
deceased  child.  Testatrix  declared  it  her  wish 
that  her  own  cbUdrm  should  get  th^  share, 
and  none  b«  paid  to  the  husband  or  wife  of  any 
who  should  marry  and  die,  but  that  the  share 
of  any  such  should  be  paid  to  the  remainiug 
living  children.  In  another  portion  of  the  will, 
toetatilx  provided  that,  if  anjr  dUld  should  die 
without  leaving  issue,  such  child's  Aax9  should 
revert  to  the  remaining  children.  Eeld  not  void 
for  uncertainty  as  to  who  was  entitled  to  take 
on  distribution. 

8.  Where  a  clause  of  a  will  devised  propertj 
directly  to  testatrix's  children,  but  a  later  clause 
created  a  trust  Ih  the  same  property,  the  re- 
pugnancy did  not  affect  the  validi^  of  the 
trust;  the  later  clause  prevBillog. 

Api>ea]  from  Olrcntt  Court,  Cook  Cotinty; 
John  Gibbons,  Jndlge. 

Action  by  Walter  F.  Ferguy  and  others 
against  Squire  Bush  Harris.  From  a  judg- 
ment for  plaintiffs,  defendant  appeals.  Be- 
▼ersed. 

Kerr  A  Eerr,  tor  appellant  Geox|«  F. 
Mulligan  (WUUam  DU1(hi,  of  conniel),  for 

pellees. 

RICES,  J.  February  B,  1903,  appellees 
filed  their  bill  In  the  circuit  court  of  Cook 
county  against  appellant,  praying  for  bis  re- 
moral  as  trustee,  and  for  the  appointment  of 
a  mocessor,  and  an  accounting  by  said  appel- 
lant as  such  trustee.  The  bill  alleged  that 
appellant  was  trustee  under  the  will  of  ap- 
pellees* motbw,  and,  as  such  trustee,  was 
possessed  of  certain  real  estate  in  the  city  of 
Chicago  and  In  Waukegan,  In  which  appel- 
lees bad  the  beoefldal  use,  and  that  appel- 
lant refused  to  account  to  them,  or  to  pay 
them  the  proceeds  of  such  property,  or  any 
part  thereof,  and  was  converting  the  same 
to  his  own  use;  that  appellant  bad  not  given 
ft  sufficient  bond,  and  that  he  had  threatened 
to  sell  .the  trust  property  under  the  supposed 
power  given  him  by  tbe  will;  and  that  appel- 
lant was  Irrespondble.  Appellant  answered 
tbe  bill,  admitting  that  be  was  trustee  and 
possessed  of  the  properties  mentioned  In  the 
bill,  but  denying  the  allegations  of  the  bill  as 
to  his  refusal  or  failure  to  account  to  appel- 
lees, and  alleged,  on  the  contrary,  that  he  had 
paid  them  the  monthly  rents,  or  such  portion 
Uiereof  as  was  In  excess  of  tbe  taxes,  insur- 
ance, and  repairs,  and  in  Iila  answer  rendo^d 
an  accoDDt  The  cause  was  beard,  as  far  as 
we  ean  tell  from  the  record,  befwe  tbe  court; 


bnt  there  is  no  certificate  of  evidence^  and  no 
question  of  fact  raised.  The  court  constmed 
the  will,  and  held  that,  by  Its  terms  and  pro- 
visions, appellees  had  a  vested  estate  In  fee 
simple  In  the  real  estate  held  by  said  trustee, 
and  that  appellees  were  the  owners  thereof 
In  equal  shares  in  common,  and  that  the  sap- 
posed  trust  created  1^  the  will  in  favor  of 
appellant,  and  under  which  he  assumed  to 
act,  was  in  tbe  nature  of  a  naked  trust,  to 
continue  which  would  be  to  needlessly  and 
without  reason  separate  tbe  legal  from  the 
beneficial  or  equitable  Interest  in  such  real 
estate,  and  required  tbe  trustee  to  account, 
and  ordered  his  removal,  and  enjoined  him 
from  disposing  of  any  of  the  real  estate  un- 
der the  provisions  of  the  will.  From  this 
order,  appellant  appeals,  and  Insists  that  the 
court  erred  In  holding  that  the  will  created 
in  him  <mly  a  naked  trust,  and  in  requiring 
him  to  convey  said  real  estate  to  tbe  appel- 
lees, and  in  not  holding  that  the  trust  was 
valid,  and  to  continue  for  the  q>aca  of  llr* 
years  from  tbe  probate  of  the  will. 

From  allegations  of  tbe  bill  and  the  decree, 
ft  appears  that  Mary  Ferguy,  the  mother  of 
appellees,  died  testate  December  25,  1900, 
and  that  her  will  was  filed  and  admitted  to 
^bato  la  tbe  probate  court  of  Cook  county 
January  2,  1901,  and  that  the  appellant  ac- 
cepted the  duties  and  office  of  executor  and 
trustee  under  the  will;  that  appellees  are  the 
sole  heirs  at  law  and  next  of  kin  of  the  said 
Mary  Fei^y,  the  testatrix.  The  will  coo- 
tatned  six  general  clauses.  The  first  daose 
provided  for  the  payment  of  debts  and  fn* 
n««I  expenses;  the  second  provided  for  tbe 
payment  of  a  certain  sum  for  masses;  title 
third  provided  for  a  monument  for  the  testa- 
trix and  her  husband;  and  the  remaining 
portions  of  tbe  will  are  as  follows: 

"Fourth.  I  order  and  direct  my  execator, 
as  soon  after  my  death  as  be  thinks  it  ad> 
visable,  to  sell  my  real  estate  which  I  own 
in  Waukegan,  Lake  county,  Ulinois,  and  Chi- 
cago, Illinois;  also  all  other  property,  where- 
soever found,  which  I  may  die  possessed  of, 
and  to  reinvest  the  same  as  In  his  jodgment 
may  seem  best  for  my  estate,  and  to  convey 
by  a  good  and  sufficient  deed  of  ctrnveyance 
any  pn^erty,  both  real  and  personal,  tar  Uia 
purpose  of  carrying  out  n^  requests- 

"Fifth.  I  give  and  devise  to  each  of  my 
children,  Mary  Ferguy  and  Walter  F.  Fer- 
guy and  Loretta  Ferguy  and  William  F.  Fer- 
guy, the  remainder  of  my  estate  to  abare 
alike  equally,  each  to  have  one-quarter,  bnt 
should  any  child  die  without  leaving  issue  or 
living  children,  that  child's  share  shall  re- 
vert to  my  remaining  living  children  and  to 
be  divided  equally,  for  It  Is  my  vdll  and  de- 
sire that  should  any  of  my  children  get  mar* 
ried  and  leave  no  living  children,  the  child 
so  married,  husband  or  wife,  as  the  case  may 
be,  shall  not  be  paid  any  portion  of  my  es- 
tate, as  I  only  desire  my  own  children  to  get 
the  benefit  of  my  estate. 

**Sixth.  I  hereby  give^  devlae  and  bequeath 
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onto  Scoln  Bu^  Hoirl^  of  OblcagD,  a»  tnw> 
tee,  both  all  of  my  real  estate  and  pweonal 
property  wheresoever  found.  In  trust  tor  and 
upon  the  following  trust  porpoaee  and  c«Hidi- 
tlons.  to  rrit: 

"(1)  To  bold,  manage,  control,  lease,  care 
for  and  invest,  and  reinvest  from  time  to 
Ume,  said  trust  proper^  for  and  during  a 
period  oi  five  years  from  the  time  of  my  de- 
mise. 

"(2>  To  pay  the  net  income  f»m  aaid  trnst 
*  property  after,  two  years,  at  the  end  of  each 
quarter  year,  over  to  my  own  living  children 
only,  to  share  alike  equal,  and  after  having 
first  paid  all  fair,  reasonable  costs  and  char- 
ges of  carrying  protecting  and  managing  the 
said  property. 

"(3)  To  sell,  conv^  and  dispose  of  any  of 
the  trust  estate  during  the  life  of  the  trust, 
-when,  from  time  to  tlm^  the  trustee  shall 
deem  such  dlqrasltlon  and  sale  expedient  or 
necessary,  the  proceeds  of  aaid  sales  to  he 
r^nvested  hy  the  trustee  In  such  income-bear- 
ing property,  real  or  personal,  as  the  trustee 
sliali  deem  best 

**(4)  .  Immediately  upon  the  end  of  five 
years  to  tiansfw  and  turn  over  all  the  said 
trust  propoty  then  held  by  the  trustee  to 
my  own  then  Uvlng  children,  share  and  share 
alike  equally,  but  should  any  of  my  own 
ehlldr«i  named  bavin,  Mary  F»guy,  Water 
P.  Perguy,  Loretta  Fergny  and  William  F, 
FergtQ^,  get  married  and  leave  children  or 
child,  it  Is  my  dedre  that  the  child  so  bom 
and  llvbig  shall  be  paid  the  share  of  my  de- 
ceased child,  sbonld  there  be  any,  for  It  la 
my  wish  that  my  own  aaid  children  get  their 
equal  share  and  none  to  be  paid  to  the  hus- 
band or  wife  of  any  of  my  children,  should 
any  of  them  get  married  and  die,  bnt  that 
child  who  should  die,  hear'ac  his  portion  must 
be  paid  to  the  remaining  living  children  In 
equal  portions. 

"JjasOj,  I  mak^  constttote  and  appoint 
Squire  Bush  Harris  (and  direct  that  be  give 
only  Us  IndlTldnal  bond)  to  be  executor  as 
welt  as  truatee  of  this  my  last  will  and  tes- 
tament hereto  revoking  all  former  wills  by 
me  made." 

We  are  not  advised  npon  what  theory  the 
chancellor  found  that  the  trust  provided  for 
by  the  sixth  clause  of  this  will  was  a  naked 
trust  By  the  fourth  clause  of  the  will,  the 
eicecutor  and  trustee  (who  are  Uie  same  per^ 
■on)  is  ordered  and  directed  to  sell  and  con- 
vey all  the  real  estate  of  the  testatrix,  and 
reinvest  the  proceeds  aa  In  his  Judgment 
might  seem  best;  and,  by  the  sixth  clause, 
after  declaring  that  the  proper^  is  conveyed 
in  trust  to  appellant  the  first  provision  Is: 
*^  hold,  manage^  control,  lease,  care  (Or 
and  Invest,  and  reinvMt  from  time  to  time, 
said  trust  property  for  and  during  a  period 
of  five  years  from  the  time  of  my  demise." 
By  the  second  iiaragrapb  of  the  sixth  clanae, 
the  trustee  la  to  pay  the  net  income  from  the 
trust  property  for  two  years  to  the  chUdren 
of  the  testatrix  In  equal  ahares;  and,  by  ttte 


third  paragraph  of  the  sixth  clause,  as  trus- 
tee, he  Is  glv^  power  to  convey  and  dispose 
of  any  of  the  trust  property,  at  any  time  dur- 
ing the  trust  that  he  shall  deem  expedient 
or  necessary,  and  reinvest  the  proceeds  In 
any  Income-bearing  property. 

The  general  rule  seems  to  be  that  where 
control  is  to  be  exercised  or  duty  to  be  pep- 
formed  by  the  trustee,  or  when  he  Is  to  exer^ 
else  discretion  in  the  management  of  the  es- 
tate^ or  In  the  Investment  of  the  proceeds  of 
the  property,  an  active  trust  is  created.  Fer- 
ry on  Trusts,  I  800;  Kirfcland  T.  Cox,  94  111. 
400:  Kellogg  v.  Hale,  108  111.  164;  Hart  v. 
Seymour,  147  HI.  008,  85  N.  B.  246.  On  the 
other  band,  a  simple,  passive^  or  dry  trust 
as  it  la  variously  called  In  the  books,  Is  one 
In  which  the  trustee  is  a  mere  passive  do- 
poBltary  of  the  property,  with  no  active  du- 
ties to  perform,  wUcta  Is  execnted  the 
statute  of  osei^  and  nothing  remains  for  the> 
trustee  but  to  convey  the  property  npon  the 
request  of  the  beneBdaries.  Silverman  v. 
Kitetufek,  162  IlL  222,  44  N.  E.  430;  Kellogg 
V.  Hale^  supra;  Kirkland  v.  Cox,  supra. 
And  unless  the  clause  of  the  will  providing 
tar  a  trnst  should  be  held  void  for  uncertain- 
ty of  Its  objects,  M  from  some  eanse  arising 
tma  Its  provisions,  we  know  of  no  ground 
upon,  which  this  'deoee  can  be  sustained. 

Appellees  urge  that  this  lattor  ground  Is 
Bufflclent  to  sustain  the  decree,  because  It  Is 
argued,  by  the  fourth  paragraph  of  the  alxtti 
clause  It  Is  uncertain  who  Is  to  take  at  the 
period  of  distribution.  We  tmnk,  upon  read- 
ing the  clauae  and  the  whole  will,  it  Is  entire- 
ly apparent  that  It  was  the  Intention  of  the 
testatrix  that  her  children  and  th^  issue 
should  be  the  on^  persons  who  could  take 
under  any  of  the  provisions  of  the  wUl;  that 
the  first  objects  of  the  testatrix's  bounty 
were  her  children;  the  second  objects,  the 
Issue  of  such  chUdren  as  died  before  the  ex- 
piration of  the  trust  period;  and  that  the 
one  main  purpose  to  be  effected  the  will 
was  the  shutting  out  or  precluding  the  hus- 
bands or  wives  of  her  sons  and  daughters 
from  any  benefit  In  the  estate. 

Appellees  further  say  that  the  slxlh  claose 
of  the  will,  providing  for  tiie  trust  eetete,  is 
repugnant  to  the  fifth  clause^  which  la,  in 
terms,  a  devise  directly  to  the  living  childrm 
of  the  testatrix;  and  this  must  be  admitted 
to  be  true.  But  it  does  not  avail  appellees  If 
this  contention  Is  well  founded,  aa  the  rule  is 
well  established  that  If  there  be  such  re- 
pugnancy betwe«i  two  clauses  of  a  will  that 
the  one  or  the  other  must  fall,  the  later 
clause,  being  re^rded  as  tbe  last  expression 
of  the  testatrix,  mnst  prevail.  The  will  in 
question  bears  evidence  of  having  been  writ- 
ten by  the  testatrix  and  Indicates  that  she 
became  uncertain  what  wonid  be  the-  result 
if  no  ftirther  provlidon  tiian  that  In  the  fiftt 
clause  were  made;  and  she  concaved  the 
idea  of  creating  the  trust  provided  by  the 
Bbrtb  clause,  which.  In  Its  legal  effect  1>  ma- 
terially different  ftom  that  of  the  fifth  clause. 
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Under  the  fifth  claos^  the  estate  of  app^< 
lees  would  he  Tested  upon  the  death  of  the 
testatrix.  Under  the  sixth  clause,  as  It  is, 
the  estate  cotUd  not  vest  until  the  expiration 
of  fire  years  from  the  death  of  the  testatrix, 
because  the  direction  is  that  the  trustee  shall, 
after  the  end  of  five  years,  transfer  the  trust 
property  to  the  "then  living  children,  share 
and  share  alike,"  and,  if  any  child  shall  he 
dead,  leaving  Issue,  the  Issue  of  such  child 
shall  take  the  deceased  child's  part,  and,  if 
a  child  shall  be  dead  without  Issu^  the  sur^ 
viving  brothers  and  sisters  shall  take. 

We  do  not  see  any  ground  upon  which  this 
decree  can  be  sustained.  We  think  this  trust 
an  active  on^  and  that  it  should  endure  for 
the  time  mentioned  Ui  the  will;  that  Is,  five 
jears  from  the  demise  of  the  testatrix. 

The  decree  of  the  circuit  court  is  reversed, 
and  the  cause  remanded  to  that  court  for 
such  further  proceedings  as  are  in  conform- 
ity with  this  opinion,  and  to  justice  may  ap- 
pertain.  Reversed  and  remanded. 


(i08  lit.  28) 

mOKOX  at  aL  T.  CITY  OF  SPRmGFIBLD. 

(Svpreme  Comt  of  IlUnote.   Feb.  17,  1801) 

ABSTRACT  OP  RBGORD— DUTT  OT  APFDLl!!iNT— 
RULE  OF  COURT-^DOUaNT— AFPIRHANGB. 

1.  Under  mle  14  (47  N.  B.  vl)  of  tiie  Sopreme 
Court,  reqnirlDg  the  party  appealing  to  fnmlgh 
such  an  abstract  of  the  record  as  will  fnlly 
present  every  error  and  exception  relied  on  and 
sofficient  for  the  ezamlnatloo  and  determination 
of  the  canse  without  any  examination  of  the 
written  record,  the  judgment  appealed  from  will 
be  affirmed  where  appellant  makes  no  atte^ipt 
whatever  to  abstract  the  evidence  of  the  wit- 
nesses or  the  contents  of  docnments  offered  in 
evidence  at  the  hearing. 

Appeal  from  Sangaimon  County  Court; 
Geo.  W.  Murray,  Judge. 

Proceeding  by  the  dty  of  Springfield  for 
street  improvement  and  assessment  of  bene- 
fits. From  an  order  of  the  county  court  af- 
firming the  order  of  a  commissioner  appoint* 
ed  to  make  the  assessment.  Lee  Hlckox  and 
other  alleged  property  owners  appeal.  Af- 
flrmed. 

R.  L,  McGulre  and  T.  J.  Condon,  for  ap- 
pellants. Arthor  M.  Fitzgerald.  City  Atty., 
and  Albert  Salzensteln,  Omrp.  Gonnsel,  for 
appellee. 


WII.KIN,  J,  On  Octobw  81,  1902,  a  peti- 
tion of  property  owners  was  presented  to  the 
board  of  local  improvements  of  Springfield, 
111.,  praying  that  the  brick  pavnnait  on 
Fourth  street.  In  said  dty,  from  Madison 
street  to  Jackson  street,  be  covered  with  as- 
phalt Tlie  estimate  of  the  cost  of  the  said 
Improvement  as  made  by  the  city  engineer 
was  S12,350.50.  and  the  board  of  local  Im- 
provements passed  a  resolution  to  grant  the 
prayer  of  the  petition.  November  14,  1902, 
was  set  as  the  day  for  hearing  objections, 
and  at  that  time  a  petition  was  presented  by 


certain  p^ons  who  had  signed  the  original 
petition,  asking  to  withdraw  their  names. 
The  hearing  upon  this  request  was  adjourned 
until  November  17,  1902,  when  the  request 
of  the  petitioners  was  refused.  January  12, 
1903,  the  ordinance  was  submitted  to  the  dty 
council  and  passed.  The  county  court  ap- 
pointed a  commissioner  to  make  the  assess- 
ment, and  his  roll  assessed  the  benefits  to 
the  property  owners  at  $8,712.C0,  and  to  the 
public  at  $4,188.92.  Objections  were  filed, 
in  the  county  court  to  this  assessment  mie 
objectors  waived  a  Jury  as  to  ben^ts.  and 
the  court  confirmed  the  assessment  roU  as 
made  by  the  commissioner.  From  that  order 
an  appeal  has  been  taken  to  Uils  court  by 
property  holders. 

Two  questions  are  presented  for  our  ded- 
slon:  First,  Iiad  the  persons  who  signed  the 
original  petition  the  right  to  withdraw  tbelr 
names  from  it  before  It  was  finally  acted  up- 
on by  the  board  of  local  Improv^ents;  and, 
second,  were  the  persons  who  signed  the  orig- 
inal petition  In  fact  the  legal  owners  of  the 
property  for  wMch  th^  signed,  and,  if  tbey 
were  not,  was  the  petition  signed  by  persons 
owning  one-balf  of  the  frontage  on  the  pn^ros- 
ed  improvement  These  questions  can  only 
be  determined  by  a  consideration  and  review 
of  the  testimony  produced  upon  the  hearing. 
Witnesses  there  testified  as  to  the  total  front- 
age and  the  amount  signed  for,  and  also  as 
to  the  request  of  certain  petitioners  at  a 
particular  time  for  leave  to  withdraw  their 
names.  The  abstract  filed  in  this  court 
shows  none  of  that  testimony.  No  attempt 
whatever  Is  made  to  abstract  the  evidence 
of  the  witnesses  or  the  contents  of  certain 
documents  offered  In  evidence  at  the  hear- 
ing. Rule  14  (47  N.  S.  vi)  of  this  court  re- 
quires the  party  appealing  to  furnish  such 
an  abstract  of  the  record  as  will  fully  pre- 
sent every  error  and  exception  relied  on,  and 
sufficient  tor  the  examination  and  determina- 
tion of  the  case,  without  any  examination  of 
the  written  record.  Where  a  manifest  at- 
tempt lias  been  made  to  comply  with  this 
rule,  and  the  abstract  Is  merely  defective.  It 
will  be  accepted  by  the  court  as  sufadoitly 
presenting  the  matters  in  issue;  but  if  the 
opposing  party  is  not  satisfied  with  such  ab- 
stract he  may  file  an  additional  one,  and 
have  the  cost  of  the  same  taxed  to  the  party 
filing  the  prindpal  abstract,  if  the  court  shall 
finally  determine  that  the  additional  abstract 
was  necessary.  This  right  of  the  opposing 
counsel,  however,  has  never  been  cohstraed 
to  Justify  the  filing  of  an  abstract  which  does 
not  pretend  to  comply  with  rule  14,  and 
thereby  compel  the  other  party  to  do  what 
the  appellant  or  plaintiff  in  error  should 
have  done.  As  we  said  in  Glbler  t.  City  of 
Mattoon,  167  111.  18,  47  N.  E.  319,  "It  is  not 
our  duty  to  perform  this  work  of  counsel, 
which,  in  detail,  as  to  tliem  is  inconsldmbl^ 
but  when  Imposed  upon  us  is.  In  the  agg» 
gate,  extremely  burdensome.** 

The  Judgment  of  the  court  below  moat  ba 
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affirmed  tbr  wsnt  .trf  a  eompleta  abstrsct 
Staude  Bchtimaclier.  187  lU.  187.  68  N.  B. 
318. 

JnAgmeat  efflrmed. 


(»8  ni.  448) 

behnhardt  t.  seaman  et  al. 

(Supreme  Court  of  llUnoia.   Febu  17,  WOL) 

DBGBDBNT8'  BSTATBS~SAX.B8  TO  PAY  DBBTS— 
PURCHASB  BY  WIDOW— FRAUD— AD  BQUAOT 
OP  PURCHASE  PRICE^-HOMeSTBAD— BXTIN- 
OUISHUBU4T. 

1.  A  widow  fai  entitled  to  ask  for  the  sale  ot 
her  deceased  hnsband'B  real  estate  othw  tiiau 
the  homestead  to  pay  her  award. 

2.  A  widow  may  tdd  at  a  sale  of  her  de- 
ceased hosband's  propertr  had  In  order  to  pay 
her  award. 

&.  Where  the  egtimated  value  of  a  decedent'a 
property  waa  from  $6,000  to  9S,500,  and  it  was 
subject  to  a  homestead  estate  of  the  value  of 
11,000,  and  also  to  an  Indebtedaess  of  $3,800, 
a  sale  for  $1,400,  the  title  acauired  being  sub- 
jaet  to  the  debt,  dower,  and  Bomeatead.  coold 
not  be  avoided  on  the  ground  of  inadequacy  of 
purchase  price. 

4.  An  administrator's  report  of  a  sale  of  de- 
cedent's property  that  he  had  sold  the  premiseB 
for  cash  waa  not  rendwed  fraudulent  iff  the 
fact  that  he  only  recdved  a  rec^pt  acknowl- 
edglnK  payment  of  the  widow's  award. 

5.  The  failure  to  set  off  the  homestead  of  the 
widow  and  children  on  a  sale  of  the  decedent's 
property  by  the  probate  court  to  pay  debts  of 
\the  estate  was  a  mere  irregularity,  which,  while 
It  might  have  been  urged  on  appeal  from  a  de- 
cree of  the  probate  court  or  writ  of  error  to  re- 
vise the  same,  was  not  a  jurisdictional  defect, 
and  did  not  constitute  a  valid  objection  to  the 
^bate  conrf  a  decree  In  a  collateral  proceed- 

%.  Where  a  widow  purchased  at  a  sale  all  her 
deceased  husbaud's  property,  her  dower  inter- 
est became  merged  in  the  fee  thus  acquired,  and 
she  became  vested  with  the  absolute  right  to 
dispose  of  the  homestead  estate  In  the  property 
without  the  concnrcenee  or  consent  of  her  chil' 
dren. 

Appeal  from  Ctrcolt  Ooiirt;  Cook  Ooonty; 
B.  O.  Brown,  Judge; 

Bill  to  foreclose  a  trust  deed  by  Sophia 
Seaman  and  others  against  Martha  Relnhardt 
and  others.  From  the  decree  rendered  for 
complainants,  defendant  Martha  Belnhardt 
anneals.  Beversed  in  part 

Ladmll  Kandtlb,  for  appellant,  David 
Elchberg  (Charles  h.  Bartlett;  of  counsel), 
for  appellees. 

BOGGS,  3.  Bemhard  Belohardt  died  De- 
cember 15,  1893,  In  Cook  county,  leaving  a 
widow,  Pauline,  and  six  children,  all  of 
whom,  Including  the  appellant,  Martha,  were 
minora.  At  the  time  of  his  death,  and  for 
some  years  prior  thereto,  said  Bemhard  own- 
ed lot  24  in  Webb's  subdivision  of  lots  7  and 
8,  in  block  2,  of  Cochran's  subdivision  of  the 
west  half  of  the  sontheaat  quarter  of  sec- 
tion e,  town  39  north,  range  14  east,  In  the 
ci^  of  Clilcago  On  the  premises  were  sit- 
uate a  stone  and  brick  flat  building,  three 
stories  high  in  the  ^ont,  and  a  two-story 
brick  flat  building  In  the  rear.  The  said 
Beniluird,  together  with  bis  said  wife  and 


children,  resided  In  one  of  the  flats  of  the 
building,  and  bod  for  many  yean  made  such 
flat  bis  home.  The  other  flats  were  rented 
to  tenants.  He  and  his  wife  had  executed 
tm>  trust  deeds  on  the  premises,  both  to 
Charles  H.  Flelscbw,  as  trustee;  one  to  se- 
cure an  Indebtedness  evidenced  by  a  note  for 
$S,000,  tiie  other  to  secure  a  note  In  the  sum 
of  $800.  Each  of  these  trust  deeds  was  ac- 
knowledged by  tbe  said  Bemhard  and  bis 
wife,  and  in  the  body  of  tbe  deeds  and  tn 
the  ackndwiedgments  thereof  the  bomestead 
rights  and  Interests  of  tiie  makers  of  each  of 
tlie  trust  deeds  were  duly  and  legally  waived 
and  rellnqnlsbed.  The  entire  property  was 
of  the  value  of  about  $8,000  or  $6,600.  After 
Ibe  death  of  said  Bernbard  his  widow  and 
children  continued  to  reside  in  the  said  flat 
In  June,  1805,  Frank  A.  Btanber,  adminis- 
trator of  the  estate  ot  the  said  Bemhard 
Relnhardt  fil^  &  petition  In  the  probate 
court  of  Cook  county  for  a  decree  to  sell  the 
said  lot  and  the  building  thereon  to  pay  tbe 
debts  of  tbe  decedent  Tbe  widow  and  heirs 
of  the  deceased  were  made  parties  defend- 
ant to  tbe  proceedbig,  and  were  served  with 
process.  Tbe  petition  set  forth  the  exist- 
ence of  the  two  trust  deeds,  recited  the 
amount  of  the  Indebtedness  secured  by  each 
of  them,  the  rate  of  Interest  secured  to  be 
paid,  the  date  of  the  maturity  of  each  in- 
debtedness, and  prayed  for  a  decree  ordering 
sale  of  the  premises  subject  to  the  two  trust 
deeds,  and  subject  also  to  the  dower  Inter- 
ests of  the  said  widow,  and  also  the  home- 
stead rights  of  tbe  widow  and  children  of  tbe 
deceased.  The  widow  suftered  a  default. 
Isadore  H.  Hlmes  was  appointed  guardian  ad 
litem  to  litigate  and  defend  for  the  minor  de- 
fendants, including  Martha,  the  appellant 
The  guardian  ed  litem  filed  an  answer  for 
the  minors,  neither  admitting  nor  denying 
the  allegations  of  tbe  petition,  but  reserving 
all  rights,  and  praying  for  strict  proof  of  all 
matters  and  things  alleged  against  them. 
On  the  hearing  a  decree  was  entered  direct- 
ing the  premises  to  be  sold  by  tbe  adminjs- 
trator  subject  to  the  lien  of  the  two  trust 
deeds  before  mentioned,  and  also  subject  to 
the  dower  of  the  widow  and  the  bomestead 
rights  of  the  widow  and  children  of  the  de- 
ceased. At  a  sale  under  the  decree  the  wid- 
ow bid  the  sum  of  $1,400  for  the  premises, 
subject  to  the  said  trust  deeds,  her  dower, 
and  the  bomestead  rights  of  herself  and  her 
children,  which  was  the  highest  and  best  bid 
therefor.  The  sale  was  reported  to  and  ap- 
proved by  tbe  probate  court  and  on  the  20th 
day  of  September,  1895,  the  administrator 
executed  and  delivered  to  said  widow,  Paul- 
ine, an  administrator's  deed  for  the  said 
premises. 

In  May.  1896,  the  trust  deed  for  $3,000 
having  matured,  the  said  widow,  Pauline, 
executed  a  note  for  that  amount,  and  a  trust 
deed  upon  the  property  securing  tbe  note, 
and  delivered  the  said  note  and  trust  deed 
to  the  said  Charles  H.  Fleischer,  who  was 
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the  payee  In  the  note  and  the  trustee  In  the 
trust  deed,  who  thereupon  canceled  and  de- 
livered to  ber  the  former  note  Cor  $3,000,  and 
released  of  record  the  former  trust  deed  kIt- 
en  by  herself  and  her  husband  securing  the 
same.  In '  April,  1890,  the  note  and  trust 
deed  given  by  the  widow  In  1896  became  due, 
and  the  widow,  said  Pauline,  together  with 
Uzzle,  the  older  of  her  children,  who  had 
arrived  at  legal  age,  in  order  to  procure  the 
money  to  pay  and  discbarge  the  same,  exe- 
cuted their  note  for  93,600,  payable  to  Sophh 
Seaman,  one  of  the  appellees,  five  years 
thereafter,  and  bearing  6  per  cent  Interest 
per  annum,  and  to  secure  the  same  executed 
also  a  trust  deed  to  appellee  Samuel  Etch- 
berg,  as  trustee,  whereby  they  mortgaged  the 
premises  aforesaid  to  secure  the  payment  of 
the  said  note.  This  .trust  deed,  both  In  the 
body  and  In  the  acknowledgment  thereof,  re- 
leased and  relinquished  the  homestead  In- 
terests of  the  makers. 

On  the  &th  day  of  February,  1002,  the  ap- 
pellees, Sophia  Seaman,  the  holder  and  own- 
er of  the  said  note,  and  said  Eichberg,  the 
trustee  In  the  trust  deed  given  to  secure  the 
same,  flled  this,  their  bill  In  chancery,  to 
foreclose  the  said  trust  deed.  The  appellant 
and  the  other  children  of  the  said  Bemhard 
Relnhardt  were,  among  others,  made  par- 
ties defendant  to  the  bill.  The  appellant. 
Martha,  filed  a  separate  answer  to  the  bill 
for  foreclosure.  In  which  she  set  up  that  the 
premises  were  the  homestead  at  her  father, 
Bemhard  Relnhardt,  during  his  lifetime,  and 
upon  his  death  the  homestead  right;  under 
the  statute,  inured  to  her  mother,  the  widow, 
Pauline,  and  herself  and  the  other  minor 
children  of  said  Bemhard;  and  alleged  that 
the  widow,  Pauline,  and  the  said  Stauber, 
the  administrator,  fraudulently  procured  to 
be  entered  the  decree  for  the  sale  of  the 
premises,  subject  to  the  dower  of  the  said 
Pauline  and  the  homestead  rights  of  the  said 
Pauline  and  said  minor  children  of  the  de- 
ceased, well  knowing  that.  If  so  sold,  no  one 
Ttauld  bid  a  fair  price  at  the  sale  for  such  an 
iDtereat  In  the  property.  The  answer  also 
averred  that  the  administrator  "fraudulently 
made  a  j^etended  sale"  of  the  premLses  to 
the  widow,  Pauline,  for  a  grossly  inadequate 
consideration;  that  said  Pauline  did  not  pay, 
nor  did  Stauber  receive,  said  f 1,400,  or  any 
other  sum,  therefor;  that  ute  sale  was  there- 
fore without  consideration,  and  void;  that 
the  said  trust  deeds  executed  by  said  Pauline 
after  she  had  received  a  deed  from  the  ad- 
ministrator for  the  premises  did  not  create 
liens  upcm  the  premises,  but  were  clouds 
upon  the  title  of  her,  the  said  Martha,  and 
her  said  brother  and  sisters.  Said  Martha 
also  flled  a  cross-bill  in  substance  the  same 
as  her  answer,  and  averred  that  the  probate 
court  was  without  Jurisdiction  and  power  to 
decree  a  sale  of  the  premises  subject  to  the 
homestead  of  herself  and  her  brother  and 
sisters,  and  prayed  that  the  tmst  deed 
sought  to  be  foreclosed  should  be  declared 


of  no  valid  force  and  effect  as  a  lien*  and 
should  be  removed  and  canceled  as  a  cloud 
on  the  true  title  of  herself  and  her  brother 
and  Bisters  to  the  property. 

Beplicatlon  was  flled  to  the  answer,  and  an 
answer  was  flled  to  the  cross-bill,  and  replt- 
catlon  thereto.  The  cause  was  beard,  and  a 
decree  entered  fixing  the  amount  due  on  the 
note  secured  by  the  trast  deed  In  favor  of  the 
complainant,  and  declaring  said  trust  deed  to 
be  a  valid  Hen  on  the  premises,  subject  to 
the  right  of  defendante  Martha.  Millie,  Em- 
ma, and  Katie  Relnhardt  to  occupy  as  a 
homestead  a  portion  of  said  premises.  Includ- 
ing the  dwelling  house,  of  the  value  not  ex- 
ceeding (1,000,  until  they  shall  severally  at 
tain  21  years;  finding  the  present  value  of 
the  homestead  Interest  to  be  $3S7,*  directing 
that  commissioners  be  appohited  to  set  off 
and  allot  the  homestead  In  the  pranlsea  oi 
the  value  of  f 1.000.  "to  be  occupied  by-  the 
defendants  Martha,  MlUle^  Emma  and  ^tle 
Relnhardt  until  they  ^all  attain  the  age  of 
tw^ty-one  years."  if  aucb  allotment  could 
be  made  without  Injury  to  the  interests  of 
the  parties  In  the  premises,  and  that.  If  such 
allotment  should  be  mad^  the  residue  of  the 
premises  should  be  Bold  by  the  master^  or 
as  much  thereof  as  might  be  necessary  to 
realize  a  fund  out  of  which  to  pay  the  appel- 
lees the  principal  and  Interest  of  the  bidebt- 
ednesfl  secured  by  the  trust  deed,  and  tliat, 
If  such  homestead  cannot  be  specUcally  set 
off  from  said  premises  without  Injury  to  the 
parties  Interested,  that  then  said  master  ^p- 
ceed  to  sell  all  of  said  premises,  together  with 
all  buildings  and  ImproTemoiite  thereon,  or 
80  much  thereof  as  may  be  suffldent  to  real- 
ize the  amount  due  complainant,  and  which 
may  be  sold  separately  without  material  In- 
Jury  to  the  parties  Interested,  at  pubHc  auc- 
tion, for  cash;  and,  if  the  entire  premises 
be  sold  nndm  the  prDTMons  of  the  decree. 
Including  homestead  r!|^te  and  Interesta  of 
the  defendants  Martba,  MUlle,  Bmma,  and 
Katie  Relnhardt,  then  rat  at  the  proieeeds 
of  said  sale  said  n^aster  BbH\  pay  Into  court 
for  the  benefit  of  Martha,  MllUe.  Bmma,  and 
Katie  Relnhardt  the  mm  of  9387.  bedng  tiie 
amount  heretofore  found  to  be  the  prswnt 
value  of  the  homestead  Intereate  of  aaid 
Martha,  MllBe,  Emma,  aad  Katie  Rdnhardt 
said  sum  of  9Sff7,  to  be  divided  among  said 
Martha,  Millie,  Bmma,  and  Katie  Belnhardt 
In  the  proportions  to  which  they  are  l^ally 
entitled.  Gomplalnant  In  the  cross-bill,  Mar- 
tha Relnhardt,  has  perfected  this  appeal  to 
reverse  the  decree.  The  appellees  haTeass^n- 
ed  as  cross-error  that  the  court  erred  In  not 
holding  that  the  trust  deed  executed  by  the 
widow,  Pauline,  and  Uzzle  Relnhardt,  to  the 
appellee  Eichberg  subjected  the  estate  of 
homestead  of  all  the  children  of  said  Bem- 
hard Relnhardt.  deceased,  to  the  lien  of  tbi 
trust  deed. 

We  think  the  charges  of  fraud  mads 
against  Pauline,  the  mother  of  appellant,  and 
the  administrator,  were  not  sustained  by  the 
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yroof.  The  charges  were.  In  the  main,  gen- 
craJ,  and  constructive  or  Implied,  rather  than 
actaal  or  Intended.  So  far  as  speciflc  at  all, 
the  charge  seems  to  be  that  PatUlne  desired 
to  obtain  the  title  to  the  property,  and  chose 
the  plan  of  procuring  It  to  be  sold  to  her 
hy  the  administrator  In  payment  of  her 
vIdow'B  award,  and  as  a  part  of  the  scheme 
procured  the  decree  to  be  entered  ordering 
the  premises  sold  subject  to  the  homestead 
of  herself  and  her  minor  children.  The  award 
to  which  the  widow  was  entitled  had  been 
ascertained  and  fixed  by  the  court  It  was 
not  contended  that  any  wrpng  or  frand  en- 
tered therein.  The  widow  was  entitled  to  re- 
ceive'that\amount  from  the  estate,  and  to 
ask  that  the  real  estate  of  the  deceased  other 
than  the  homestead  should  be  sold  to  pay 
the  amount  so  legally  found  due  to  her.  She 
bad  the  legal  right  to  bid  at  the  sale.  There 
was  DO  evidence  that  the  sale  was  conducted 
otherwise  than  In  a  fair  and  lawful  manner. 
The  amount  bid  at  the  sale  cannot  be  said 
to  have  been  inadequate.  The  estimated 
value  of  the  property  is  from  $6,000  to  $6,- 
600,  from  which,  fn  order  to  obtain  Its  salable 
value,  must  be  deducted  the  value  of  the 
homestead  estate,  $1,000,  and  the  value  of 
the  dower  of  the  widow.  The  total  indebted- 
ness contracted  by  the  ancestor  and  secured 
by  the  two  trust  deeds  on  the  property  was 
f3.300,  besides  Interest.  '  The  amount  bid  at 
the  sale  was  $1,400,  which,  with  the  incum- 
brance assumed  by  the  bidder,  amounted  to 
$4,700  and  more  for  the  property,  subject  to 
the  dower  of  the  widow  and  the  homestead 
right  of  herself  and  her  children.  The  sale 
could  not  be  avoided  on  the  ground  t^e  bid 
was  Inadequate. 

The  report  made  by  the  administrator 
that  he  had  sold  the  premises  for  cash  was 
not  rendered  fraudulent  by  the  fact  that  he 
only  received  the  receipt  of  the  widow  ac- 
knowledging payment  of  the  award  to  her. 
The  receipt  discharged  the  Indebtedness  of 
the  estate  to  the  same  extent  that  It  coold 
have  been  paid  In  money. 

The  failure  to  set  off  the  homestead  of  the 
widow  and  children,  even  If  that  could  have 
been  done  without  Injury  to  the  premises, 
was  but  a  mere  Irregularity,  which  might 
have  been  urged  on  appeal  from  the  decree 
of  the  probate  court  or  writ  of  error  to  re- 
Terse  the  same,  but  which  does  not  constitute 
a  valid  objection  to  the  decree  In  a  collateral 
proceeding.  Bradley  v.  Drone.  187  111.  175, 
B8  N.  B.  304,  79  Am.  St  Rep.  214.  The  pro- 
bate court  had  Jurisdiction  of  the  parties  and 
of  the  subject-matter  of  the  proceeding,  and 
the  decree  rendered  by  It  cannot  be  attacked 
In  a  collatovl  proceeding  for  mere  errors  or 
Irregularities  not  going  to  the  Jurisdiction  of 
the  court  Moffltt  v.  Moffltt,  69  III.  641;  Har^ 
ris  v.  Lester,  80  HI.  307;  Bradley  v.  Drone, 
enpra;  Prothlngham  v.  Petty,  197  lU.  418, 
64  N.  B.  270. 

The  deed  from  the  administrator  vested  In 
Panllne.  the  widow,  tbe  title  to  the  property 


subject  to  the  homestead  estate  and  her 
right  of  dower.  The  dower  Interest  became 
merged  In  tbe  fee.  and  Panilne,  being  the 
mother  of  the  appellant  and  the  other  chil- 
dren of  the  deceased  householder,  became 
vested  with  the  absolute  right  to  dispose  of 
tbe  homestead  estate  without  the  eoncor- 
rence  or  consent  of  the  children.  Olubb  v. 
Wise,  64  III.  157;  Kingman  v.  HIgglns.  100 
III  819;  Gap^  T.  Kroplk,  129  111.  609,  21 
N.  B.  886;  Hayack  v.  Will,  169  111.  14S,  48 
N.  E.  2S2.  In  'the  case  of  Hayack  v.  Will, 
supra,  we  said:  "The  husband  entitled  to  a 
bomestead  dying  and  leaving  a  widow  and 
children,  the  homestead  becomes  vested  In 
the  widow,  who  may  sell.  Incumber,  or  aban- 
don the  same.  In  case  of  a  sale  or  incum- 
brance by  such  widow,  with  proper  acknowl- 
edgment  the  conveyance  or  Hen  la  complete 
as  against  the  children."  The  trust  deed  ex- 
ecnted  t«  the  appellees  by  tbe  widow  releas- 
ed and  rellngulshed  the  homestead  estate  In 
due  form  of  law,  and  subjected  the  home- 
stead estate  in  the -property  to  the  lien  of 
the  truBt  deed.  The  homeat^d  taterest  of 
the  appellant  and  the  other  children  of  the 
deceased  in  the  estate  are  subordinate  to  the 
interests  of  the  mother  In  tbe  homestead  es- 
tate, and  to  the  lien  of  the  trust  deed  given 
by  the  mother  to  the  appellees.  The  release 
of  the  homestead  by  the  widow  in  tbe  trust 
deed  was  effectual,  and  the  Hen  of  that  in- 
strument was  complete  against  the  entire  fee- 
simple  title  to  the  property. 

It  follows,  then,  that  so  much  of  the  de- 
cree as  declares  the  lien, of  tbe  trust  deed  of 
tbe  appellees  to  be  subject  to  the, right  of 
the  appellant  and  her  sisters,  Millie,  Emma, 
and  Katie,  to  occupy  a  portion  of  the  prem- 
ises as  a  homestead,  and  fixing  tbe  fair  pres- 
ent value  of  such  Interest  at  $387,  was  er- 
roneous, and  must  be  and  Is  reversed.  In  all 
other  respects  tbe  decree  is  affirmed. 

Decree  reversed  in  part 


(207  III.  6U) 
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(Supreme  Oonrt  of  Illinois.  Feb.  17, 19(M.) 

MUNICIPAL  CORPORATIOMS-fiPBCIAL  ASSSSS- 
UENT  —  ORDINANCD  —  VALIDITT  —  ASSESS- 
MENT OP  LOTS  IN  PARCKL-STATDTES. 

1.  Tbe  caption  of  an  ordinance  for  a  pubUc 
improvment  was,  "for  the  Improvement,  plas- 
tering curb  walls,  resetting  carbstonea,  coa- 
structiug  a  granite  concrete  combined  curb  and 
gutter,  grading  and  paving  of  the  -roadway,'* 
etc.  As  to  the  curb  and  gutter  the  ordinance 
provided  that  the  curb  walls  then  in  place 
should  be  plastered  on  their  face  for  a  certain 
space,  provided  bow  they  should  be  reeet.  and 
that  there  should  be  constructed  concrete  gutter 
flags  of  certain  dimensions.  Beld,  that  an  ob- 
jection that  there  was  a  variance  betwem  the 
caption  and  the  body  of  the  ordinance  was  un- 
tenable. 

2.  The  constitutional  provision  requiring  that 
no  law  diall  contain  more  than  one  subjed^ 

^  1^  Bm  Mnnlelpal  CwporaUousi  vol.      Cant.  OIm. 
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which  shall  be  expressed  In  Its  tiUe,  ion  not 
apply  to  city  ordinances. 

8.  An  ordjcance  providing  for  the  improTe- 
ment  of  a  street  flsed  the  grade  at  the  inter* 
section  of  ■  certain  street  at  13  feet  aboTe 
datatn,  and  at  the  intersection  of  the  next  street 
at  12.5  feet  above  datum,  and  the  spedflcationa 
reqnlred  that  the  aarface  of  finished  paTementi 
of  all  intersecting  alleys  should  be  4  inches  he- 
low  the  top  of  the  curb  at  each  side  of  the  al' 
ley  intersections,  and  parallel  therewith.  Held, 
that  the  ordinance  was  not  invalid  for  nncer* 
tainty.  In  that  the  height  of  the  ^  curbs  od  the 
two  sides  of  an  all^  between  the  intersecting 
streets  would  be  diserent,  it  being  presumable 
that  thie  contractor  and  engineer  would  be  able 
to  construct  a  parement  nearly  enough  in  Hie 
manner  called  for  so  as  to  meet  the  purposes 
of  travel. 

4.  Hord's  Rev.  St.  1901,  p.  385,  c.  21,  f  646^ 
provides  that  on  levying  special  assessments 
each  lot  shall  be  assessed  separately,  provided 
that  it  shall  not  apply  to  the  property  of  rail- 
road companies,  or  the  right  of  way  and  fran- 
chise  of  a  street  railway  company.  Held,  that 
the  proviso  does  not  apply  to  lots  belonging  to 
a  street  railway  company  occupied  bj»  buildings 
Dsed  for  storage  purposes,  etc 

5.  Kurd's  Rev.  St.  1901,  p.  3S5.  c.  24,  {  S46, 
provides  that  In  levying  special  assessments 
each  lot  shall  be  asaess^d  separately,  bat  sec- 
tion 047  (Act  1901,  amending  the  local  Improve- 
ment act)  provides  that  several  lots  owned  and 
Improved  as  one  parcel  may  be  assessed  as  one 
parcel.  A  street  railway  company  owned  lots 
numbered  12  to  19  and  20  to  29.  On  lot  12 
was  a  building,  and  lots  13  to  19  were  covered 
with  a  car  bam.  Lot  12  joined  lot  13,  and  the 
building  on  12  and  the  car  bam  had  a  wall 
in  common  between  them.  Lots  20  to  26  were 
south  of  the  first  groap,  and  had  on  them  an  old 
car  barn  used  aa  a  stable.  On  lot  27  was  a 
small  private  alley  dividing  the  buildings  locat- 
ed on  lots  20  to  2t>  from  another  building  locat- 
ed on  the  remainder  of  lot  27.  BeU,  that  the 
lots  were  properly  assessed  as  one  parcel. 

6.  The  determination  of  benefits  from  a  street 
improvement  Is  to  be  based  on  the  Increase  in 
the  market  value  of  the  property,  and  is  not 
limited  by  the  benefit  conferred  for  the  partic- 
ular use  to  which  the  property  is  then  put. 

7.  On  proceedings  to  confirm  a  special  assess- 
ment the  assessment  roll  Is  prima  facie  evidence 
that  the  property  was  benefited  to  the  extent 
of  the  sssessmmt  on  the  correct  Iccal  theory— 
the  benefit  to  the  market  value. 

Appeal  from  Cook  County  Court;  R.  A. 
Russell,  Judge. 

Proceedings  by  the  city  of  Chicago  for  the 
conflrmatlon  of  a  special  assessment  on  the 
property  of  the  Chicago  Union  Traction  Com- 
pany. From  a  judgment  confirming  the  as- 
sessment, the  traction  company  appeals. 
Affirmed. 

Wllllston  Fish  and  Louis  Bolsot  (John  A. 
Rose,  of  counsel),  for  appellant.  Robert  Red- 
fleld  (Bdgar  Bronson  Tol^laI^  Ooip.  Counsel, 
of  counsel),  for  aitpellee. 

RICKS,  J.  This  Ifl  an  amwal  pnaecnted 
from  the  connty  court  of  Oook  comity  from 
a  Jndement  of  that  court  confirming  a  spe- 
cial assessment  levied  to  defray  the  cost  of 
curbing,  gradii^,  and  paving  Racine  avenne 
from  Clyboum  avenue  to  Center  street,  in 
the  city  of  Chicago.  The  property  assessed 
to  and  objected  for  appellant  Is  in  Sheffield's 
Addition,  and  In  the  assessment  roll  Is  de- 
scribed as  TObtots  12t»19and20to281n 


the  subdivision  of  lot  1  and  part  of  lot  % 
block  9t  In  said  addition.  Snblots  12  to  19 
were  assessed  $932.50,  and  snblots  20  to  29 
were  assessed  $1,060.06. 

Appellant  appeared  and  filed  numerous 
legal  objections,  which,  upon  ttie  heating  be- 
fore the  court,  were  overruled,  and  by  agree- 
ment of  parties  a  trial  by  Jnry  was  waived 
as  to  the  question  of  benefits,  and  the  canse 
submitted  to  the  court  for  trial  wltfaoot  a 
Jury.  The  court;  having  heard  the  evtdoice 
upon  the  question  of  benefits,  found  that  the 
property  was  not  assessed  more  than  It 
would  be  benefited,  or  more  than  its  pro- 
portionate shard  ot  the  cost  of  fhe  Improve- 
ment, and  confirmed  the  aaseasment  It  Is 
now  insisted  (1)  that  the  ordlna&ce  la  vM; 
(2)  that  the  assessment  was  Impn^eriy 
spread  upon  the  lots  by  placing  the  same  In 
two  groups.  Instead  of  assessing  them  sep- 
arately; (3)  that  the  conrt  erred  In  refusing 
to  mark  "held"  appellant's  10  proposltlonB  of 
law;  (4)  that  the  conrt  erred  In  the  exelnsloD 
and  admission  of  evidence;  and  (S)  that  the 
finding  of  the  court  as  to  ben^lts  la  contrary 
to  the  w^ght  of  the  evidence^ 

The  objections  filed  at  the  first  hearing  be> 
fore  the  court  were  broad  enough  and  snffl- 
clent  to  cover  the  legal  objections  here  Instet- 
ed  upon.  The  first  objection,  as  stated  by 
appellant.  Is:  "The  ordbiance  provides  for 
new  gutter  flags  and  resetting  curbstones, 
while  the  caption  covers  new  combined  curb 
and  gutter."  The  caption  of  the  ordinance 
In  questton  Is  as  follows:  "For  the  Improve- 
ment plastering  curb  waHs,  resetting  curb- 
stones, constructing  a  granite  concrete  com- 
bined curb  and  gutter,  grading  and  paring 
of  the  roadway  of  Racine  avenue  trom  the 
north  line  of  Center  street  produced  from  the 
east  to  the  northeasterly  curb  line  of  Cly- 
boum avenn^  and  also  tiie  roadways  of  all 
Intersecting  streets  and  alleys  extended  from 
the  curb  line  to  the  street  line  produced  on 
each  Qlde  of  said  Racine  avenue  between  said 
points  (except  street  railway  rights  of  way 
thmon  between  said  joints),  in  the  cUj  of 
Chicago,  county  of  Cook,  and  state  of  Illi- 
nois." Appellant  urges  lhat  there  la  a  vari- 
ance between  the  caption  of  the  ordinance 
and  the  details  of  provisions  In  the  body  of 
the  ordinance  relating  to  the  curb  and  get- 
ter. Aa  to  flie  curb  and  gutter,  the  provi- 
sions of  the  ordinance  are,  snbstantlally,  that 
the  curb  walls  now  In  place  on  each  side  of 
the  roadway,  and  also  on  each  aide  of  the 
roadways  on  Intersecting  streets  and  alleys, 
shall  be  plastered  on  their  face  from  the  top 
surftice  down  for  the  space  of  6  feet,  and 
shall  be  reset  In  such  manner  that  the  road- 
way face  of  said  curbstonea  shall  be  parallel 
with  and  19  feet  from  tfao  center  line  of  said 
Racine  avenue,  and  that  there  shall  be  con- 
structed granite  concrete  gutter  flags  18  Incb- 
»  In  width  and  5  Inches  In  thickness  (giving 
the  details  for  their  construction),  so  that 
the  upper  surface  of  the  guttrar  flags  shall 
conform  to  the  surface  of  the  finished  road- 
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way.  We  do  not  thln^  tbe  objection  here 
Duide  tenable,  but  think  tbat,  In  a  general 
way,  the  caption  covers  all  contained  in  the 
ordinance  relating  to  the  curb  and  gutter. 
Thompson  v.  City  o(  Highland  Parii,  187  111. 
265,  B8  N.  E.  1091.  But.  if  there  were  a  vari- 
ance, we  are  of  the  opinion  that  It  would  be 
Immaterial,  and  InsufBclent  upon  which  to 
declare  the  ordinance  void.  It  Is  believed 
that  the  constitutional  proTlsIon  requiring 
that  no  law  shall  contain  more  than  one  sub- 
ject, which  shall  be  clearly  expressed  In  Its 
title,  only  applies  to  state  legislation,  and 
not  to  the  ordinances  of  cities,  and  that,  in 
the  absence  of  a  statute  containing  a  sim- 
ilar requirement  to  the  Constitution  in  the 
IMLssage  and  adoption  of  ordinancee,  the  con- 
atltattonal  requirement  as  applicable  to  acts 
of  the  General  Assembly  need  not  be  observ- 
ed tu  the  passage  of  ordinances.  21  Am.  & 
Sng.  Bncy.  of  Law  (2d  Sd.)  976;  Village  of 
Hinsdale  t.  Shannon,  182  111.  812,  S5  N.  B. 
327;  People  v.  Hanrahan,  76  Mich.  611,  42 
N.  W.  1124,  4  U  R.  A.  751;  People  v.  Wag- 
ner, 86  111.  694,  49  N.  W.  609,  13  U  B.  A. 
286.  24  Am.  St  Rep.  141;  Tarklo  T.  Cook, 
120  Mo.  i,  26  S.  W.  202,  41  Am.  St  Rep. 
678.  The  only  statutory  requirement  as  ap- 
plied to  ordinances  Is  as  to  the  style  or  en- 
acting clause,  and  the  requirement  is  that 
the  style  of  the  ordinance  shall  b^  "Be  it 
ordained  by  the  city  council  of,"  etc.  Hurd's 
Bev.  St  1899.  c  24,  art  6,  f  63.  To  require 
of  cities  and  Tillages  the  same  c^talnty  and 
care  with  reference  to  the  tiUes  of  ordinan- 
ces that  is  required  of  the  General  Assembly 
in  the  enactment  of  laws  for  the  state  would, 
we  think,  he  requiring  of  such  city  and  Til- 
lage authorities  greater  precision  than  Is  con- 
templated tiy  the  law,  or  ought  reasonably  to 
be  expected  of  bodies  constituted  as  they  are 
antborlzed  to  be. 

The  contention  of  counsel  that  Smith  t. 
City  of  Chicago,  169  HI.  257,  48  N.  B.  445, 
sustains  the  position  here  contended  for  by 
appellant  cannot  be  admitted.  The  view 
there  expressed  was  that  the  provisions  of 
the  ordinance  In  the  main  body  thereof,  as 
found  in  section  2,  authorized  a  local  Im- 
provement for  the  erection  of  lamp  posts 
only,  and  that  In  attempting  to  ^ve  the  de- 
tails of  the  construction  of  the  lamp  posts, 
In  section  6,  the  provisions  of  the  latter  sec- 
tion of  the  ordinance  extended  beyond  the 
declared  purposes  of  the  ordinance  In  its 
main  body  by  declaring  tbe  method  of  con- 
necting cables,  switches,  and  arc  lamps  T^th 
the  same,  and,  while  the  following  language 
there  used,  "clearly  the  description  Is  Incon- 
sistent and  cannot  be  reconciled  with  the 
Improvement  named  In  the  title  and  provi- 
sions of  the  ordinance  authorizing  the  im- 
provement" would  seem  to  lay  some  stress 
upon  a  variance  between  tbe  caption  or  titie 
of  the  ordinance  and  the  provisions  thereof, 
the  holding  was  based  upon  the  departure  of 
the  sixth  section.  In  its  specifications,  from 
the  provisions  uf  the  second  section,  which 


declared  what  Improvement  was  authorized. 

It  Is  further  complained  of  the  ordinance 
tbat  it  is  uncertain.  In  that  it  does  not  suffi- 
ciently fix  tbe  height  of  the  curb  at  a  sup- 
posed alley  between  Maud  and  Clyboum  av- 
enues. The  objection  filed  was  that  the  ordi- 
nance Is  uncertain  In  describing  the  pave- 
ment in  the  Intersecting  alleys.  Racine 
avenue  runs  north  and  south  and  crosses  Cen- 
ter street  Maud  and  Glybourn  avenues.  Ap- 
pellant argues  that  as  the  grade  is  fixed  at 
IS  feet  above  datum  at  Center  street,  18  feet 
Above  datum  at  Maud  avenue  and  12.6  feet 
above  datum  at  Clyboum  avenue,  the  curbs 
on  the  dUferent  sides  of  an  alley  between 
Maud  and  Cnyboum  avenues  would  neces- 
sarily be  of  different  heights— one  lower  than 
the  other— and,  as  the  specifications  required 
'the  surface  of  the  finished  pavement  of  all 
Intersecting  alleys  •  •  •  shall  be  four 
inches  below  the  top  of  the  curb  •  •  • 
on  each  side  of  said  alley  intersections  and 
parallel  therewith,"  It  would  be  Impossible 
to  comply  wltii  that  requirement  with  the 
height  of  the  curbs  varying  on  the  two  sides 
of  tbe  alley.  There  is  no  evidence  that  there 
is  an  alley  between  the  points  discussed,  and. 
If  there  Is,  It  seems  to  us  tbe  objection  here 
made  Is  too  refined  and  technical  to  be  allow- 
ed to  prevail  In  such  ordinance.  We  will 
presume,'  In  a  matter  of  such  small  detail, 
that  the  contractor  and  engineer  will  be  able 
to  so  construct  s  pavement  of  the  kind  called 
for  in  the  ordinance,  of  the  material  therein 
designated,  and  nearly  enough  In  the  man- 
ner therein  called  for,  that  ft  will  meet  all 
purposes  of  travel,  although  there  may  be  a 
slight  variation  In  the  height  of  the  curb  on 
the  two  sides  of  an  alley;  and  certainly,  up- 
on a  mere  sut^osltitious  difficulty,  concerning 
which  there  Is  no  evidence,  oral  or  otherwise, 
we  are  pot  disposed  to  declare  ftda  ordinance 
void. 

It  Is  ne:Et  urged  ^t  it  was  Improper,  in 
^reading  the  assessment  upon  tbe  lots  of 
appellant  to  have  placed  the  same  In  two 
groups,  one  consisting  of  lots  12  to  19  and 
the  other  of  lots  20  to  29,  and  assessed  them 
in  tbat  manner,  instead  of  assessing  each  lot 
separately.  Appellant  Invokes  section  40  of 
the  Improvement  act  (Hurd's  Rev.  St  1901, 
p.  385,  c.  24,  {  546),  as  follows:  "In  levying 
any  special  assessment  or  special  tax,  each 
lot  block,  tract  or  parcel  of  land  shall  be 
assessed  separately  In  the  same  manner  as 
upon  assessment  for  general  taxation:  pro- 
vided, that  this  requirement  shall  not  apply 
to  the  property  of  railroad  companies,  or  the 
right  of  way,  and  franchise  of  street  railway 
companies,  but  the  same  may  be  described' 
In  any  manner  sufficient  to  reasonably  Iden- 
tify the  property  Intended  to  be  assessed:" 
and  reliance  Is  placed  upon  the  case  of  Howe 
V.  People,  86  III.  288,  and  several  cases  from 
other  states.  Tbe  Howe  Case  we  do  not  re- 
gard as  any  authority  upon  the  proposition 
here  urged.  Howe  was  the  owner  of  80 
acres  of  land  In  a  certain  section,  and  two 
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tracts  of  laod  sdjolnlng  It,  Ijiiig  In  the  same 
section,  but  belonging  to  other  persons,  were* 
together  with  Howe's  land.  Included  in  a 
single  assessment;  and  taxes  to  the  amount 
of  orer  $1,000  were  placed  against  the  com- 
bined property.  Tbere  was  no  way  to  de- 
termine how  much  Howe's  land  was  as- 
sessed or  taxed,  and  It  was  held  tliat  t^e  as- 
sessment; made  in  that  manner,  was  void. 
In  Moore  v.  People,  106  111.  376.  which  was 
a  special  assessment  case  under  the  drainage 
act,  and  where  the  provision  was  quite  sim- 
ilar to  that  in  the  local  improvement  act  as 
to  assessments,  It  was  held  proper  to  assess 
420  acres  of  land  belonging  to  the  objector 
In  a  single  assessment,  although  there  was 
no  single  descrU>tIon  that  would  describe  the 
tract. 

Appellee  takes  the  position  that  this  mode 
of  assessment  Is  authorized  by  the  amend- 
ment of  1901  of  section  41  of  the  local  Im- 
provement act  (Hurd'a  Rev.  St  1901,  e.  24, 
S  547),  which  Is  as  follows:  "Several  lots,  or 
parts  of  lauds,  owned  and  Improved  as  one 
parcel,  may  be  assessed  as  one  parcel,"  and 
farther  contends  that  the  proviso  to  section 
4Si,  above  Quoted,  also  applies.  We  do  not 
agree  that  the  proviso  to  section  40  has  any 
ai^Ucatlon  to  the  property  here  objected  for. 
The  property  in  question  is  not  the  property 
of  a  railroad  company,  and  is  no  p^rt  of  the 
right  of  way  or  franchise  of  a  street  railway 
company,  and  those  are  the  only  classes  of 
property  affected  by  the  proviso. 

From  the  evidence  in  this  record  It  Is 
somewhat  difDeult  to  get  a  clear  conception 
of  the  location  and  exact  Edtnation  of  the 
two  groups  of  property  of  the  assessment  of 
which  It  Is  complained.  In  the  trial  before 
the  court  a  map  was  used  and  referred  to  by 
moat  of  the  witnesses,  but  It  does  not  seem 
to  bare  been  put  In  evidence,  and  Is  not  In 
the  record.  As  nearly  as  we  can  understand 
the  testimony  of  the  witnesses,  lots  12  to  19 
are  entirely  covered  with  buildings.   On  lot 

12  Is  a  one-story  brick  building,  and  Jots 

13  to  19  are  covered  with  a  car  bam  used 
for  the  storage  of  cars.  I^t  12  joins  lot  13, 
and  the  building  on  lot  12  and  the  car  bam 
have  a  wall  In  common  between  them.  The 
building  on  lot  12  Is  used  for  the  storing  or 
keeping  of  waste  iron.  Lots  20  to  26  lie 
substantially  sonUi  of  the  first  group  of  lots 
we  have  mentioned,  and  lots  20  to  26  have 
upon  them  an  old  car  bam  that  is  now  used 
Cor  a  stable  for  horses  and  the  keeping  of 
wagons  and  such  things  appertaining  to  the 
business  of  appellant,  and  on  lot  27  Is  a  small 
private  alley  of  about  12  feet  In  width,  divid- 
ing the  buildings  that  are  located  on  lots  20 
to  26  from  another  large  boildlng  tbat  is  lo- 
cated on  the  remainder  of  lot  27  after  the 
alley  la  taken  off,  and  also  on  lots  28  and  29. 
These  properties  all  belong  to  appellant,  and, 
according  to  the  testimony  of  Its  foreman, 
are  all  used  as  one  plant,  and  we  are  clearly 
of  the  opinion  that  It  was  not  error  to  aa- 
■eas,  and  that  no  injustice  was  done  appel- 


lant In  assessing,  the  lots  In  two  gronps,  in 

the  manner  they  wen  assessed. 

Appellant  urges  tliat  the  law  applicable  te 
mechanics'  liens  Is  analogous  to  the  rale  with 
reference  to  assessm^ts  of  property,  and 
that  on]y  those  properties  that  can  't>e  said 
to  be  under  one  roof  can,  under  the  mechan- 
ic's lien  law,  be  treated  am  one  Improvement 
for  a  single  lien,  and  that  by  anal<^  the 
same  rule  Is  applicable  for  the  assessment  of 
property  under  the  local  improvement  act 
We  think  not  and  regard  such  constroction 
too  narrow  for  the  language  used  In  the 
amendment  of  1901  of  section  41  of  the  local 
Improvement  act,  which  authorizes  "several 
lots  or  parts  of  land  Owned  and  Improved 
as  one  parcel"  to  be  assessed  as  one  parceL 
The  private  alley  betwe^  the  buildings  on  the 
second  group  of  lots,  left  tbere  for  appel- 
lant's convenience,  or  for  fire  protection,  or 
other  cause,  cannot  be  said  to  be  a  seTorance 
of  the  properties  of  such  a  character  as  to 
prevent  their  being  treated  as  one  parcel, 
when  the  undisputed  evidence  shows  that 
tliey  In  fact  constitute  one  plant  And  bo, 
too,  as  to  the  division  of  the  buildings  on  lots 
12  to  19.  The  simple  fact  that  one  of  them 
is  a  building  In  which  old  iron  is  stored  and 
the  other  is  one  in  which  cars  are  stored,  but 
all  joiaed  together  and  all  constituting  sob- 
stantlally  one  Improvement  and  used  as  one 
];>arcel,  is  not  sufiSclent  aa  we  inteipret  the 
law,  to  prevent  the  lo^a  constituting  om 
parcel  and  being  assessed  as  one  parc^ 
In  JPfelffer  r.  People,  170  lU.  847,  48  M.  W. 
970.  it  was  objected  that  lote  7  and  8  and 
lots  1  to  16  in  a  certain  blodc  in  the  eUj  of 
Alton  were  assessed  In  two  separate  gnn^ 
The  county  court  ormuled  the  objection, 
and.  we  aflinued  Its  Judgment  and  regard 
that  case  as  applicable  to  and  sopporting 
the  views  expressed  here.  It  tbo  a}]ey 
rating  the  bnildlngs  In  the  second  grDiq»  of 
lote  (20  to  29)  -wen  a  public  allej^  then 
would  be  more  reason  in  the  contentloii  hen 
made,  and  some  anthoilty  to  support  It;  birt 
the  mere  leaving  of  a  passageway,  upon  one^s 
own  propert7i  between  the  buildings,  would 
not  seem  to  as  snffldent  to  require  the  Classt 
flcatlon  of  the  property  as  conatitutlnc  Bo- 
rate groups  or  parcels. 

Proposition  Mo.  10  offned  by  appellant  and 
refused  by  the  court  was,  in  snlmtence,  that 
if  the  evidence  shows  that  any  part  ctf  tbs 
property  objected  tax  Is  permanoitly  de* 
voted  solely  to  use  as  a  site  for  a  ab^et 
railway  car  storage  bam,  the  assessmoit 
against  such  part  of  said  property  In  this 
proceeding  Is  limited  by  the  benefit  confer- 
red on  said  property  by  said  Improvranoit  tar 
such  use,  and  the  fact  that  the  general  market 
value  of  the  property,  or  ite  deshrablUty  Cor 
any  other  porpose,  may  be  increased  by  th« 
improvement  Is  not  material  in  the  dedslon 
of  this  case.  This  holding  was  mtiperly  re> 
fosed.  Chicago  Union  Traction  Go.  t.  City 
of  Chicago,  2tti  IlL  67C^  67  N.  K.  383;  Chicago 
IJnioo  Traction  Co.  j.  City  of  OhicagOk  201 
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fully  discussed  and  reviewed  In  the  case  last 
cited  ttiat  It  would  seem  unnecessary  to  again 
rerlew  It,  and,  as  appellant  proceeded  ui>on 
an  erroneoua  theory  In  fixing  the  beu^ts  to 
the  property,  the  complaint  that  the  court 
erred  In  the  admission  and  exclusion  of  evi- 
dence cannot  be  sustained,  as  the  evidence 
admitted  went  upon  the  theory  of  the  In- 
crease In  the  market  value,  and  the  evidence 
excluded  was  to  the  proposition  that  the  prop- 
erty was  not  benefited  for  the  particular  use. 
The  assessment  roll  was  introduced  in  evi- 
dence, and  It  was  prima  fade  evidence  tliat 
the  property  was  benefited  to  the  ntent  of 
the  assessment  upon  the  true  legal  theory. 
Appellant's  evidence  was  upon  an  erroneoua 
theory,  and  did  not  rebut  or  overcome  the 
evidence  In  the  assessment  roll;  and,  besides, 
there  were  witnesses  who  testified  that  the 
market  value  would  be  increased  by  the  Im- 
provement to  the  extent  of  or  more  12ian  ttaa 
usessmeot 

The  Judgment  of  the  cooDty  court  !■  affim- 
«L  Judgment  affirmed. 


(208  111.  Ul) 

HOGAN  T.  OHIOAGO  ft  A.  B.  OO. 
fflnpreme  Ooort  of  Ilbioto.  Feb.  17,  1904.) 

APPBAL-DBCIBION— FINDINGS  OV  rxOT  BT  AP- 
raLLATB  COVRT-CONCUJSIVSNSSS  ON  8U< 
VBEUB  COUB'N-SnPFICtBNCT  TO  SUPPORT 
JODaUBNT. 

1.  Where  a  Judgment  Is  reversed  by  the  Ap- 
p^ate  Oonrt  without  remandlnc,  on  tne  gronnd 
that  it  fiDdB  the  facts  diflefent^'  from  the  Sod* 
logs  of  the  trial  coort*  the  Supreme  Court  is 
concluded  by  the  findings  of  the  Appellate 
Court  on  the  questions  of  fact,  and  can  only 
craisider  whether  the  facts  found  Bupport  the 
Judgment. 

2.  in  an  actlou  by  an  owner  of  property  abnt^ 
ting  on  a  street  to  recover  the  damages  sustain- 
ed by  reason  of  defendant  railroad  company 
laying  an  additional  track  over  ita  right  of  way 
and  diagmally  across  the  street  adjaceot  to 
plaintiffs  property,  the  Appellate  Court  found 
that  defendant,  by  reason  of  a  conveyance  to 
it,  had  the  right  to  coostrnct  tracks  and  operate 
•  railroad  over  the  dght  of  way;  that  the  cotJ- 
■Ideration  paid  for  the  conveyance  included  not 
only  the  value  of  the  strip  conveyed,  but  com- 
pensation for  damages  that  might  arise  to  ad* 
jaceot  lands;  and  thst  plaintiff  had  acquired 
no  Tight  to  the  use  of  the  strip  as  a  means  of 
Ingress  or  egress  to  and  from  his  premises,  attd 
Buffered  no  damages  by  reason  of  the  addition- 
al track.  Held,  that  the  facts  supported  a  Jodg- 
meut  fOr  defendant. 

Appeal  from  Appellate  Court,  llilrd  Dl»* 
trtet 

Action  hr  Tbomas  D.  Hc^n  agabiBt  tlie 
Ohicago  ft  Alton  Ballroad  Company.  From  a 
judgment  of  the  App^ato  Court  (106  ni. 
App.  188)  reversing  a  Judgment  6t  tlw  trial 
eoort,  plalstur  appeals.  Affirmed. 

Albert  Salzenstein,  for  appellant  Patton 
ft  Patton  (WUIlam  Brown,  of  ooonsel),  for 
appellee. 

BICES,  3.  The  aN>«Ilant  brought  bla  ac- 
tion on  the  case  against  the  appellee  in  the 


circuit  court  of  Sangamon  county  to  recover 
damages  to  his  real  estate  abutting  on  Fourth 
street.  In  the  city  of  Springfield,  on  account 
of  appellee  laying  an  additional  railroad  track 
over  Its  right  of  way,  and  diagonally  across 
said  street,  adjacent  to  appellant's  premises. 
Appellee  pleaded  the  general  issue.  The 
cause  was  heard  by  the  court  without  a  Jury, 
and  a  Judgment  rendered  in  favor  of  appel- 
lant for  $380  damages.  Appellee  prayed  on  ap- 
peal to  the  Appellate  Court  for  the  Third  Dis- 
trict (105  lU.  App.  136),  and  that  court  re- 
versed the  Judgment  of  the  circuit  court 
without  remanding  the  cause.  The  Judgment 
was  not  reversed  because  the  Appellate  Court 
differed  from  the  trial  court  as  to  the  law 
governing  the  case,  but  upon  the  ground  that 
the  Appellate  Court  found  the  facts  diCter- 
ently  from  the  finding  of  the  trial  court 
From  that  Judgment  an  appeal  was  prosecut- 
ed to  this  court  by  appellant  and  at  the  April 
term,  1008,  the  Judgment  was  reversed,  and 
tbe  cause  remanded  to  the  Appellate  Court, 
vltb  directions  to  that  court  "to  enter  such 
Judgment  reversing  and  remanding,  reversing 
without  remanding  or  affirming  the  *Judg> 
ment  of  the  circuit  court  aa,  in  its  Judgment 
may  be  propo:;  and  if  It  shall  reverse  the 
Judgment  because  It  has  found  the  contro- 
verted facts  different  from  tbe  circuit  court, 
and  shell  not  remand  the  cause,  It  shall  recite 
in  its  Judgment  the  ultimate  facts  as  found 
by  It"  Hos^n  v.  Chlca^  ft  Alton  Railroad 
Co.,  202  111.  206,  66  N.  B.  1070.  Complying 
with  the  remanding  order  of  this  court,  the 
Appellate  Court  further  considered  said 
cause,  and  again  entered  its  Judgment  re- 
versing, without  remanding,  tbe  Judgment  of 
the  trial  court,  because  It  found  the  contro- 
verted facts  differently  from  the  circuit  court 
The  findings  of  fact  of  tbe  Appellate  Court 
were  as  follows:  "Appellant,  by  virtue  of  a 
conveyance  made  by  Lewis  Elrsch  and  wife 
to  the  Chicago  ft  Mississippi  Railroad  Com- 
pany, dated  December  24,  1862,  and  certain 
mesne  conveyances  since  then  made,  is  tbe 
owner  in  fee  of  a  certain  strip  of  land  sixty 
feet  wide,  containing  one  and  two-tenths 
acres,  wblcb  It  la  using  for  right  of  way  and 
railroad  purposes,  and  has  so  used  it  continu- 
ally since  the  date  of  the  conveyance  by 
Klrsch,  eltlier  by  Itself  or  its  predecessor  in 
title;  that  the  purpose  of  the  grant  was  to 
enable  the  grantee  to  construct  tracks  and 
operate  a  railroad  over  the  atrip;  ttiat  the 
consideration  paid  Klrsch  included  not  only 
tbe  value  of  tbe  strip  of  the  land  conveyed, 
but  compensation  tor  aU  damages  tliat  might 
arise  to  adjoining  lands  from  the  use  of  tbe 
premises  so  conveyed  In  operating  a  railroad 
with  a  single  or  double  tra<^;  tliat  appellee, 
who  Is  Elrsch's  remote  grantee,  has  acquired 
no  right  to  tbe  use  of  said  strip  of  land  as  a 
means  of  egress  and  Ingress  to  and  from 
his  premises,  except  such  portion  as  is  em- 
braced within  tbe  boundary  limits  of  Fourth 
street  in  the  city  of  Springfield;  that  Fourth 
street  was  laid  oat  and  ^tended  acrou.  sqld 
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strip  of  land  after  flie  appellant  had  acquliv 
ed  title  tbereto  and  begun  to  operate  Its  rail- 
road along  said  strip;  that  appellant  bad  fbe 
right  to  construct  and  operate  a  second  track 
along  said  strip  of  land  and  across  said  street; 
that  the  right  of  appellee  and  the  right  of 
the  pnbllc  to  the  use  of  the  street  Is  subordi- 
nate to  the  right  of  appellant  to  construct 
audi  second  track,  and  that  appellee's  right 
of  egress  and  Ingress  to  and  from  his  prem- 
ises has  been  In  no  wise  impaired  by  appel- 
lant's layu^  and  operating  said  track."  A 
certificate  of  Importance  having  been  grant- 
ed, this  appeal  Is  proseqated  from  that  jndg< 
ment,  and  both  appellant  and  appellee  have 
filed  ez^nslTe  briefs  and  arguments  covering 
the  facts  as  well  as  the  law  of  the  case. 

Appellant  earnestly  urges  that  the  concla- 
slon  reached  by  the  Appelate  Court  upon  the 
facts  disclosed  by  the  record  and  the  law  ^ 
pllcable  thereto  Is  erroneous.  His  argument 
begins  with  the  supposed  legal  effect  of  a  cer 
tain  deed  from  one  Klrsch  to  the  lappdlee 
company  tar  the  strip  of  land  occupied  by  It 
at  tb^  place  In  controversy,  and  contends  that 
by  that  deed  app^lee  did  not  obtain  the 
property  tber^  described  for  railroad  pur- 
poses! and  that,  as  the  conveyance  was  made 
prior  to  the  Oonatltntlon  of  1870,  although  ap- 
pellant obtained  his  title  from  the  same 
source,  a  right  of  actlpn  still  exists  In  &vor 
of  appellant.  As  we  understand  and  have 
many  times  Interpreted  tlie  statute  r^ulat- 
ing  the  practice  In  cases  Hke  tills,  we  are  not 
permitted  to  consider  the  matters  presented 
by  appdianf 8  brief.  Where  a  judgment  Is 
reversed  the  Appellate  Court  without  re- 
manding, on  the  ground  that  that  court  Bads 
the  facts  differently  from  the  finding  of  the 
trial  court,  and  the  Judgment  of  said  Appel- 
late Court  contains  a  sufl3cl«it  and  proper 
finding  of  facts,  the  only  question  then  re- 
malntug  for  the  consideration  of  this  court 
is  whether  the  Judgment  entered  by  the  Ap- 
pellate Court  Is  supported  by  the  ultimate 
facts  found  by  It  In  other  words,  do  the 
findings  of  tact  by  the  Appellate  Court  sup- 
port its  Judgment?  This  court  Is  concluded, 
upon  the  questions  of  fact,  by  the  finding  of 
the  Appellate  Conit.  Hawk  v.  Chicago,  Bur- 
lington &  Northern  Railroad  Ca.  147  111.  399. 
35  N.  E.  189;  Borg  v.  Chicago,  Bock  Island 
&  Pacific  Railway  Co.,  182  111.  348.  44  N.  B. 
722.  Although  the  facts,  outside  of  the  sim- 
ple question  of  whether  appellant  suffered 
damages,  and  the  extent  thereof,  were  cover- 
ed by  a  stipulation  between  the  parties,  we 
are  not  permitted  to  examine  the  stipulation 
and  determine  for  tfnrselves  the  facts,  but 
must  accept  th^  as  found,  by  the  Appellate 
Court  Irwin  v.  Northwestern  National  Ufe 
Ins.  Co..  200  HI,  577,  66  N.  E.  388;  National 
Linseed  Oil  Co.  v.  Heath  &  Slilllgan  Co.,  191 
III.  75,  60  N.  E.  834;  Practice  Act,  S  88 
(Kurd's  Rev.  St.  1901,  c.  110,  S  88).  The  only 
damages  appellant  claims  there  was  any  evi- 
dence In  the  record  tending  to  support  wwe 
tor  ttie  obstruction  and  Intertraence  with 


his  right  of  Ingress  and  egress.  By  reference 
to  the  finding  of  tacts  by  the  Appelate  Court 
we  observe  that  It  has  fonnd  that  tbe  convey- 
ance from  Kirsch  to  appellee  of  the  strip 
of  land  held  by  It  was  to  enable  appellee  to 
construct  tracks  and  opmte  a  railroad  over 
said  strip,  snd  tiiat  the  consideration  paid 
by  appellee  for  sold  convince  included  not 
only  the  value  of  tiie  strip  of  land  conveyed, 
but  compensation  tor  all  damages  tiiat  ml^t 
arise  to  adjacent  lands  from  the  use  of  the 
premises  conveyed  in  opmting  a  railroad 
with  a  ^gle  at  double  track,  and  that  appel- 
lant has  acquired  no  right  to  the  use  (tf  said 
strip  of  land  as  a  means  of  togress  and  egtea* 
to  and  from  his  premises,  except  such  portion 
as  Is  in  the  street;  that  tbe  street  was  laid 
out  and  extended  across  said  strip  of  land 
after  appellee  had  acquired  title  "thereto  and 
begun  to  <q>erato  its  railroad  over  the  same; 
and  that  appellant's  right  of  egress  and  in- 
gress from  and  to  bis  premises  has  been  In 
no  wise  Impaired  by  appellee  laying  said 
track  and  operating  said  railroad.  The  facts 
as  found  by  the  Appellate  Court  are  not  dis- 
cussed by  appellant  but  Instead  thereof  tlie 
facts  as  disclosed  by  the  stipulation  of  tiie 
parties  to  the  record.  Nor  Is  it  claimed  that 
tbe  Appellate  Court  has  not  found  the  prtqier 
w  ultimate  facto  contemplated  by  the  atat- 
uto.  That  court  having  e^ressly  found  that 
appellant  suffraed  no  damage  by  Intetf mnce 
with  his  ingress  or  egress  to  or  from  his 
premises  by  reason  of  laying  the  additional 
track,  this  la  tbe  <me  cwdnsive  ultimate  fact 
found  adversely  to  him  upon  which  he  bases 
his  right  of  action,  whatever  other  lesal 
questions  may  be  Involved;  and  under  such 
finding  of .  facte  the  Judgment  should  be  for 
appellee,  and  such  was  the  Judgment  of  tiie 
Appellate  Court;  so  It  cannot  be  said  that  the 
facte  as  found  by  tbe  Appellate  Court  do 
not  sustain  the  Judgment  entwed  by  it;  and 
it  becomes  mmecessary  for  us  to  discuss  the 
legal  questions  arising  upon  a  state  of  facts 
which  might  establish  the  existence  <^  dam- 
ages to  the  appellant  when  the  facte  found 
show  there  was  no  damage,  which  la  tlie 
very  foundation  of  the  action. 

The  Judgment  of  tiie  Appellate  Gonrt  Is  af- 
firmed. Judgment  affirmed. 


(IDT  lU.  SU) 

CHICAGO,  M.  ft  N.  B.  GO.  v.  PEOFLB  ex 

rel.  &LSESSER,  Countj  Collector. 

(Sapreoue' Court  of  IllinoiB.   Feb.  17,  1904.) 

TAXATION— DBLINQ0BNT  TAXES-APPUCATION 
FOR  JUDQHBMT  —  OBJECTIONS  —  C0NSTR17C- 
TION— RB§PONSIVBNBSS-AMB»J  DHBNT. 

1.  Where  a  coanty .  tax  collector's  notice  of 
application  for  judfiaest  for  delinqnent  taxes 
stated  that  he  would  apply  for  judgment  for  th« 
"general  and  apecial  taxes  due  for  the  year 
1902,"  and  defendant's  objections  stated,  "Now 
comes  [defendant],  and  defends  against  tbe  ap- 
plication *  *  *  for  judgmeut  and  order  of 
sale  for  delinqnent  taxes  of  the  year  1908,"  etc 
soch  objections  sufflcientlr  showed  that  thej 
were  to  tbe  taxes  for  which  jDdsnent  was  ask- 
ed, since,  by  Revenue  Act  f  177  (Hnid'a  Btr. 
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St.  imn,  e.  IVK  f  ITT),  the  Uxea  levied  Id  1902, 
if  not  paid  witbin  the  time  specified,  became  the 
delinanent  taxes  of  1003. 

2.  Kevenue  Act,  1  191  (Hard's  Bar.  St.  1901, 
0.  120,  I  191),  dedares  that.  Id  aU  judicial  pro- 
ceediogs  for  the  collectiou  of  taxes,  all  amend- 
ments may  be  made  which  by  law  could  be 
made  in  any  personal  action  pending  in  such 
coort.  ffeld,  that  where,  after  the  be^ning  of 
the  hearing  of  objections  to  an  application  for 
jndgmeut  for  taxes  due  for  the  year  1902,  the 
conrt  held  that  defendast'B  ohjections,  which 
were  to  the  application  "for  jndgxaeiit  •  •  • 
for  delinqaent  taxes  of  the  year  1908,"  were  not 
responaire  to  the  application,  It  was  error  for 
the  court  to  refase  defendnnt's  appIlcBtioa  to 
amend  soch  objections  to  ihow  that  th^  r^tad' 
to  the  taxes  leried  in  the  year  190%  wlilch  b*- 
came  delisQuent  in  1908. 

Appeal  from  Stephenaoii  Ommtj  Conrt;  A. 

J.  Clarity,  Judge. 

Application  by  the  people,  on  the  relation 
of  John  Elsesser,  comity  collector  of  Stephen- 
son county,  for  judgment  for  dellnqnoit  tax- 
es leried  against  the  Chicago,  Madison  & 
Northern  Railroad  Company.  From  a  judg- 
ment In  favor  of  relator,  the  railroad  apprals. 
Reversed. 

J.  H.  Steams  (Wm.  Barge,  of  counsel),  tat 
appellant  Louis  H.  Bnrrell,  State  Atty. 
(Horatio  O.  Bnrcbard,  of  oonnsd),  for  appr- 
ise. 

HAin>,  O.  J.  At  the  June  term,  190S,  tbe 
county  collector  of  Stephenson  county  made 
appllcattpn  to  the  connty  court  In  said  coun- 
ty for  judgment  and  order  of  sale  for  tbe 
taxM  which  were  then  delinquent  which 
.had  been, levied  for  the  year  1902  In  said 
county.  The  appellant  appeared  and  filed  ob- 
jections to  tbe  town  taxes  for  the  towns 
of  Buckeye  Bldott,  .SUver  Greek,  Harlem, 
and  Oneco;  to  the  school  taxes  In  School 
District  Na  87,  town  27;  and  to  the  road 
and  bridge  taxes  In  the  totni  of  Silver  Creek 
—levied  against  Its  property.  The  objections 
were  overruled,  and  judgment  and  order  of 
sale  were  entered,  and  the  appellant  has 
prosecuted  an  appeal. 

Tbe 'notice  of  the  application  for  judgment 
and  order  of  sale  stated  that  the  county  col- 
lector wonld  app^  for  judgment  for  the 
"general  ond  special  taxes  due  for  the  year 
1002,**  and  ttxB  objections  filed  by  appellant 
stated  that  "Now  eomes  [the  appellant],  and 
defends  against  the  application  •  •  • 
for  judgment  and  ovAer  of  sale  for  delin- 
quent taxes  of  the  year  iW^*'  etc.  On  the 
bearing  the  appellant  offered  evidence  in  sup- 
port of  the  objections  to  show  that  the  town 
taxes  above  referred  to  were  levied  for  town 
purposes,  or  some  other  purpose  equally  In- 
definite; that  tbe  road  and  bridge  taxes  In 
the  town  of  Sliver  C^eek  were  levied  under 
the  cash  system,  when  the  town  was  oper- 
ating under  the  labor  system;  and  that  the 
school  taxes  for  District  No.  37,  town  27, 
were  not  levied  at  a  meeting  of  the  school 
board,  and  that  the  certificate  of  levy  was 
made  and  signed  by  the  members  of  the 
board  severally,  and  while  they  were  sepa- 


rate and  apart  frton  each  other.  Tbe  conr^ 
however,  upon  the  objection  of  the  appftllee^ 
refused  to  admit  such  evidence  or  any  evl* 
dence  tfffered  on  behalf  of  appelant  to  sup- 
port its  objections,  on  tbe  ground  that  the 
objections  filed  did  not  cover  tbe  taxes  for 
which  Judgmtnit  and  order  of  sale  were 
sought  by  the  coun^  collector;  It  b^ng  the 
view  of  the  appellee  and  the  trial  court  that 
the  ''delinquent  taxes  of  the  year  1903"  were 
taxes  other  than  the  "general  and  special 
taxes  due  for  the  year  1002.T'  After  the 
court'  bad  declined  to  petmlt  appellant  to  In- 
troduce evidence  to  sustain  Its  objections,  on 
the  ground  that  the  objections  filed  by  It 
were  not  objections  to  tbe  taxes  upon  which 
the  collector  was  seeking  a  Judgment  and 
order  of  sale,  tbe  appellant  moved  the  court 
that  It  be  allowed  to  amend  Its  objections  so 
tbey  would  read.  In  the  particular  complain- 
ed, of,  "Now  comes  [the  appellantL  and  de- 
fends against  the  application  •  *  •  for 
judgment  and  order  of  sale  for  taxes  levied 
In  the  year  1902,  and  becoming  delinquent 
In  the  year  1903,"  etc„  but  the  court  declined 
to  permit  such  amendment. 

We  tblnfc  there  Is  mucb  force  in  tbe  con- 
tention that  the  objections  were  sufficiently 
specific  to  cover  the  taxes  upon  which  judg- 
ment and  order  of  sale  were  sought  to  be 
had.  The  taxes  were  levied  in  190^  and.  If 
not  paid  on  or  before  tbe  10th  day  of  March, 
1903,  or  BO  soon  thereafter  as  the'  books 
sboidd  be  returned  to  the  connty  collector, 
they  became  delinquent  Bevenne  Act,  i  17T 
(Kurd's  Rev.  SI.  1901,  a  120,  J  177).  The 
taxes  levied  In  1902,  ^  not  paid  within  tiie 
time  iipecified  In  the  statute,  became  the  de- 
linquent taxes  of  100%  so  that  the  applica- 
tion and  objections  referred  to  the  same 
taxes. 

If.  however,  It  be  conceded  the  objections 
are  somewhat  Ind^nlte,  and  if  the  trial 
court  was  In  doubt  as  to  whether  the  objec- 
tions covered  iSie  taxes  referred  to  In  the 
application  for  judgment  and  order  of  sale, 
we  are  of  the  opinion  the  appellant  should 
have  been  permitted  to  amend  its  objections 
by  tocoiporating  thweln  apt  words  to  show 
it  was  objecting  to  the  taxes  levied  In  the 
year  1902,  and  which  were  delinquent  In 
the  year  190S.  Section  101  of  the  revenue 
act  provides:  "In  all  judldal  proceedings  of 
any  kind,  tor  the  collection  of  taxes  and  spe- 
cial assessments,  all  am«idmento  may  be 
made  which,  by  law.  could  be  made  in  any 
personal  action  pending  In  such  court**  This 
language  Is  broad  and  comprehensive,  and 
under  it  amoidmeuts  to  objections  to  Judg- 
ment and  order  of  sale  for  delinquent  taxes 
may  and  should  be  permitted  In  so  far  as 
may  be  necessary  to  permit  objectors  to  fair- 
ly present  any  existing  valid  objections  to 
tbe  application  for  judgment  and  sale  against 
their  lands  for  delinquent  taxes.  If  made  in 
apt  time.  Tbe  appellant  here  had  no  notice 
that  the  objections  filed  by  It  would  be  held 
by  the  court  Insufficient  to  admit  In  evidence 
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proof!  of  what  It  belfeved  to  be  a  valid  ob- 
jection to  a  Judgment  and  order  of  sale  for 
tbe  taxes  objected  to  by  it,  until  It  bad  en- 
tered upon  the  trial;  and,  so  soon  as  it  was 
advised  fully  of  the  ruling  of  tbe  court,  It 
asked  leave  to  amend  Ita  objections  to  meet 
tbe  view  of  the  court  The  amendment 
sougbt  to  be  made  was  as  to  a  matter  which 
could  have  worked  no  surprise  upon  tbe  ap- 
pellee, as  it  is  apparent  the  county  collector 
was  asking  for  Judgment  and  order  of  sale 
upon  tbe  same  taxes  to  which  appellant  was 
objecting.  When  the  objections  were  held 
Insufficient  in  the  particular  complained  of, 
the  court  should  have  permitted  the  amend- 
ment to  be  made. 

.  It  is  claimed  the  evidence  offered  does  not 
show  tbe  taxes  objected  to  are  invalid.  The 
appellant  was  not  given  an  opportunity  to 
show  the  Invalidity  thereof,  as  tbe  court  held 
that  no  evidence  could  be  introduced  under 
the  objections  filed.  The  evidence  offered 
and  rejected,  which  Is  incorporated  In  the 
record  as  'ofTered,  fairly  tends  to  show  that 
tbe  town  taxes  In  the  several  towns  were 
levied  for  town  purposes,  or  for  some  other 
purpose  equally  IndefiDite,  which.  It  has  been 
held,  is  not  sufficient  to  sustain  a  tax  levy 
(People  V.  Chicago  &  Alton  Railroad  Co.,  194 
111.  61,  61  N.  E.  1064);  that  the  road  and 
bridge  taxes  objected  to  were  levied  under 
tbe  statute  authorizing  a  levy  under  the  cash 
system,  when  the  town  was  acting  under  the 
Jabor  system;  and  that  fbe  school  taxes  were 
not  levied  at  a  meeting  of  the  school  board, 
but  that  tbe  certificate  of  levy  was  signed 
by  the  members  of  the  board  acting  separate- 
ly and  independently  of  each  other  (Ohicago 
&  Northwestern  Railway  Co.  v.  People,  184 
III.  240,  56  N.  B.  367).  We,  however,  ex- 
press no  opinion  as  to  the  yslidity  of  any  of 
tbe  taxes  objected  to,  but  leave  those  ques- 
tions open  to  be  determined  upon  a  new  trial, 
when  all  the  evidence  with  reference  thereto 
Is  before  tbe  court 

The  Judgment  of  the  county  court  vrlll  be 
reversed,  and  the  case  remanded.  Reversed 
and  rananded. 


(207  111.  682) 

PATNB  rt  al.  v.  WHITE  et  al. 
(Supreme  Oonrt  of  Illhiois.  Feb.  17,  19(NL) 

ACnONS-DIBBOT  AFPEAIj  TO  BUPRBUa  COURT 

—FREEHOLDS. 

1.  Where  compIalnantB  sued  to  set  aside  a 
contract  to  convey  certain  real  estate  to  defend- 
ants In  oondderation  of  their  caring  for  com- 
plainant P.  and  his  wife  for  their  natural  life, 
etc.,  as  a  dead  on  the  titie  to  the  real  estate 
embraced  in  the  contract,  but  no  conveyance 
of  the  property  had  ever  been  made,  and  de- 
fendants did  not  ask  for  specific  performance 
thereof,  and  would  not  be  entitled  to  a  convey- 
ance until  they  had  performed  the  contract,  the 
suit  did  not  Involve  a  freehold,  and  was  there- 
fore not  appealable  directly  to  the  Bupreme 
Court. 

Appeal  from  Circtdt  Courts  Stark  County; 
T.  N.  Green,  Judges 


Suit  by  Cbarles  S.  Payne  and  oOxen 
against  Henry  A.  Wbltft  end  another.  From 
a  decree  dismissing  the  bHl,  oomplainanta  ap- 
peal. Dismissed. 

Martin  Shallenberger,  B.  F.  Thompson,  and 
Frank  A.  Kerns,  for  an;>ellant8.  Frank 
Thomas  and  V.  G.  Fuller,  for  appelleea. 

CARTWRIGHT,  J.  Upon  a  final  bearing 
of  the  issues  formed  bf  the  amended  bill  of 
appellants,  and  the  answer  of  appellees  there- 
to, the  circuit  court  of  Stark  'county  entered 
a  decree  dismissing  the  bill  for  want  of 
equity,  and  trom  that  decree  tbia  aweal  was 
prosecuted. 

The  appeal  was  taken  to  this  court  on  the 
alleged  ground  that  a  freehold  was  InTolved 
in  the  suit  The  complahiants  In  the  bill 
were  the  appellants,  Obarles  S.  Payne  and  A. 
G,  Hanunond.  executor  of  the  last  will  and 
testament  of  Elizabeth  A.  Payne,  deceased. 
The  defendants  were  the  appellees,  Henry 
A.  White  and  Nellie  T.  White,  bis  wife.  The 
purpose  of  the  bill  was  to  cancel  an  agree- 
ment in  writing  executed  by  said  .Charles  8. 
Payne  and  Elizabeth  A.  Payne,  his  wife,  as 
parties  of  the  first  part,  and  said  Henry  A. 
White,  and  Nellie  T.  White,  bis  wife,  as 
parties  of  the  second  part,  on  February  11, 
1899,  and  to  remove  the  record  of  tbe  same  as 
a  cloud  upon  the  title  to  the  real  estate  there- 
in mentioned,  and  for  an  injunction  and  ac- 
counting. The  bill  alleged  the  executlmi  of 
the  agreement  and  set  out  the  same,  where- 
by said  Charles  S.  Payne  and  Elizabeth  A. 
Payne  agreed  to  give  one-half  df  all  their 
real  estate  In  the  dty  of  Wyoming,  Stark 
coun^,  III.,  except  the  store  and  fixtures,  and 
surroundings  pertaining  to  the  store,  to  the 
said  Henry  A.  White  and  Nellie  T.  White, 
In  consideration  of  the  agreement  of  said 
Henry  A.  White  and  Nellie  T.  White,  on  their 
part,  to  take  care  of  said  Cbarles  S.  Payne 
and  Elizabeth  A.  Payne  during  their  natural 
lives,  and  to  take  care  of  and  keep  In  repair. 
In  connection  with  the  parties  of  the  first 
part,  the  said  property  in  such  a  manner  as 
would  enhance  the  value  thereof,  and  make 
it  return  such  profit  aa  to  pay  all  expenses, 
taxes,  and  Incumbrance,  and  such  claims 
against  the  parties  of  tbe  first  part,  not  to 
exceed  $400,  as  might  be  [resented.  It  was 
also  agreed  that  the  parties  ot  the  second  part 
should  have  the  right  to  move  Into  the  house 
attached  to  the  store,  and  use  the  same  free 
of  rent,  and  use  such  parts  of  the  building  as 
the  parties  might  agree  upon,  and  that  both 
parties  should  bave  an  equal  Interest  In  the 
management  of  all  the  property.  It  was  al- 
leged that  the  defendants  had  failed  to  per- 
form their  agreement  to  take  care  of  tbe  com- 
plainant Cbarles  S.  Payne,  and  of  hla  wife, 
while  sbe  lived,  and  to  take  care  of  and  ke^ 
In  repair,  in  connection  with  said  complain- 
ant and  his  wife,  the  said  prop^ty,  u 
agreed,  and  that  tbe  agreement  bad  become 
burdensome  and  oppressive  and  should  be 
declared  null  and  void.  At  flie  date  ot  tbe 
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acreemoit  Obarles  8.  Paynft  was  81  years 
old,  and  his  wife  was  79  years  of  age,  and 
he  was  84  years  old  when  the  bill  was  filed. 
The  defendants  moved  into  the  house  con- 
nected with  the  store,  and  boarded.  Charles 
S.  Payne  and  wife,  and  collected  rents  from 
SMne  of  the  property.  Elizabeth  A.  Payne 
died  May  8,  1002.  leaving  a  last  will  and 
testament  devfalng  all  her  property  to  her 
husband,  the  complainant  Charles  S.  Payne. 
When  the  agreement  was  made,  she  was  tbe 
owner  of  three  lots,  on  which  the  store  and 
fixtures  and  surroundings  were  located.  The 
answer  of  defendants  admitted  the  ownership 
of  the  real  estate  at  the  date  of  the  agreement 
by  the  complainant  Charles  8.  Payne  and  his 
wife;  admitted  the  reservation  of  the  store 
and  fixtures  and  surroundings  pertaining  to 
the  store,  but  denied  that  the  tliree  lots  men- 
tioned in  the  bill  on  which  they  were  located 
were  reserved;  admitted  the  occupation  of 
the  house  connected  with  the  store,  the  pur- 
chase of  household  supplies  from  the  store, 
and  tbe  collection  of  money  as  rent  for  the 
opera  house,  but  denied  the  other  allegations 
of  the  bUl. 

Whether  a  bill  to  r«nove  a  doud  opon  title 
to  real  estate  Involves  a  freehold,  depends 
upon  the  nature  of  the  alleged  cloud.  A  bill 
to  remove  as  a  clood  a  deed  purporting  to 
convey  a  freehold  estate  Involve  tbe  free- 
hold. So,  also,  a  bill  for  the  specific  per- 
formance ai  an  agreemrat  to  convey  a  free- 
hold estate  Involves  the  freehold,  but  an  exec- 
atory  or  conditJonal  contract  for  such  a  con- 
veyance does  not  necessarily  Involve  snch 
freehold.  Hutchinson  v.  Howe.  100  HI.  U. 
In  this  case  the  alleged  cloud  did  not  purport 
to  convey  the  fee  which  was  in  complainant 
Payne.  He  Is  not  seeking  to  recover  a  free- 
bold'  estate,  or  to  set  aside  an  instrument 
purporting  to  convey  It  No  specified  time  Is 
named  In  the  agreement  when  tbe  property 
shall  be  conveyed,  and  defendants  are  not 
seeking  any  conveyance  or  asking  any  relief, 
although  they  Insist  that  they  performed 
their  contract  up  to  the  time  of  filing  tbe  bill. 
The  contract  Is  a  conditional  one.  If  It 
shonld  be  set  aside,  the  freehold  would  re- 
main where  It  Is;  and,  on  the  other  hand, 
if  it  should  be  held  valid  and  binding,  the 
defendants  woold  only  become  entitled  to  a 
conveyance  upon  performance  on  their  part. 
If  tbey  are  entitled  to  a  conveyance,  they  are 
not  seeking  a  specific  performance  of  the 
contract,  and,  In  any  view,  the  freehold  Is  not 
Involved  In  the  litigation.  Kesner  v,  MIesch, 
201  HI.  320,  68  N.  E.  405. 

Counsel  say  the  freehold  is  involved  be- 
cause the  answor  denied  that  the  lots  on 
whidi  the  store,  fixtures,  and  surroundings 
pertaining  thereto  were  situated  were  includ- 
ed in  tbe  reserved  property  under  the  descrip- 
tion of  **the  store,  fixtures  and  surronndings 
pertaining  to  the  sttve."  That  denial  only 
mtsed  a  question  as  to  tbe  meaning  of  the 
language  employed  in  the  contract  If  it 
ahonld  be  beld  that  the  lots  were  Inclnded 


In  tbe  reservation,  tbey  would  remain  as  tbey 
are,  tbe  property  of  tbe  complainant  Payne; 
and,  if  they  were  not  reserved,  they  would 
merely  be  subject  to  the  craitract  tbe  same 
as  the  other  property.  The  ownership  of 
those  lots  Is  not  ptit  In  Issue  by  the  plead- 
ings. 

A  freehold  Is  not  Involved  In  the  litigation, 
and  the  appeal  should  have  been  taken  to 
the  Appellate  Court  Tbe  appeal  Is  dismiss- 
ed. Appeal  dismissed. 


(2OT  lu.  m) 
FOBTUNA  T.  OILBEBT. 
(SoprMM  Oout  of  Illinois.  Feb^  17, 1901) 

APFEAIr-PRATVB  FOR  APPBAX.  BT  SSVBRAL- 
APPBLUi  BY  ONB. 

1.  An  appeal  perfected      one  where  it  was 

£ rayed  and  ip-anted  to  himself  and  oth«ta  Jolnt- 
r  u  dismlBSibla. 

Appeal' from  Superior  Cktort,  Cook  Oonnty; 
Jesse  Uoldom,  Judge. 

Action  by  James  H.  Gilbert;  tor  tbe  use 
of  Kate  McOulre,  administratrix  of  tbe  es- 
tate of  Bobect  McQulre,  deceased,  against 
Peter  Fortune  and  ottaen.  From  a  judgment 
of  the  Appellate  Oburt  affirming  a  Judgment 
in  favor  of  plaintiffs,  defendant  Fortune  ap> 
peals.  Dismissed. 

This  is  an  action  ot  deb^  brought  In  tbe 
Buperlor  court  of  Cook  county  by  James  BL 
Gilbert  who  sues  for  the  use  of  Kate  Mc- 
Oulre, administratrix  of  tbe  estate  of  Bobert 
McQulre,  deceased,  against  Catbarine  Mc- 
Gulre,  Patrick  (yToole.  Oomellds  Hlckey,  and 
Peter  Fortnne,  upon  a  supersedeas  bond  sign- 
ed by  tbe  defendants  below,  conditioned  that 
they  would  prosecute  a  certain  writ  of  error 
with  efTect  and  pay  the  plaintiif  mentioned 
In  the  bond  whatever  Judgment  should  be 
rendered  against  them  shonld  the  cause  be 
affirmed.  Peter  Fortune  and  Oomellus  Hlck- 
ey demurred  to  the  declaration,  and  the  de- 
murrer was  of  ermled. .  On  November  21. 
1899.  Peter  Fortune  and  Patrick  O'TooIe  filed 
their  plea,  and  on  Novembw  22d  Cornelius 
Hlckey  filed  his  plea,  and  on  November  23d 
replication  was  filed  to  tbe  pleas  of  Peter 
Fortune,  Patrick  O'Toole,  and  Cornelius  Hlck- 
ey, and  on  the  same  day,  upon  proper  affi- 
davit the  cause  was  placed  upon  the  short- 
cause  calendar,  and  on  January  0, 1900,  Cath- 
arine MpGuire  was  defaulted.  After  the 
cause  had  been  placed  upon  the  short-canse 
calendar,  and  upon  tbe  same  day,  plaintiff 
amended  the  declaration  In  the  case.  Rule 
IS  of  the  superior  court  ae  shown  by  the  bill 
of  exceptions,  provides  that  no  cause  shall  be 
noted  for  trial  on  the  short-canse  calendar 
until  the  same  Is  at  Issue.  Tbe  cause,  bow- 
ever,  was  at  Issne  when  placed  upon  the 
short-cause  calendar,  except  as  to  Catharine 
McGulre,  who  had  long  before  that  time  beeu 
served  with  summons,  but  had  not  pleaded, 
and  her  default  had  not  been  entered.  On 
February  19,  1900,  tbe  cause  was  called  for 
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trial  on  tbe  ibort-oause  calendar,  and  tbe  de- 
fendants Patrick  O'TooIe,  Cornelius  Hlckey, 
and  Peter  Fortune  moved  to  strike  the  cause 
from  the  short-cause  calendar  upon  the 
ground  that  It  had  been  placed  there  before 
Issue  joined.  This  motion  was  oTerruled. 
Trial  was  had  before  a  Jury,  who  rendered  a 
verdict  for  plaintiff  below  for  the  sum  of 
$4,100  debt  and  $2,256.60  damages.  The 
cause  was  appealed  bj  all  the  defendants  be- 
low to  the  Appellate  Court  for  the  First  Dis- 
trict, and  on  the  20th  day  of  February,  1001, 
the  cause  was  taken  under  advisement  by 
the  Appellate  Court,  and  on  the  4th  day  of 
January,  1002,  a  Judgment  was  entered  af- 
firming the  judgment  below,  and  an  appeal 
was  prayed  to  this  court;  but  was  not  per* 
fected.  On  the  18th  day  of  March  the  appel- 
lant moved  to  set  aside  the  judgment  of  af- 
firmance in  the  Appellate  Court,  and  suggest- 
ed the  death  of  Patrick  O'Toole,  one  of  the 
defendants,  and  to  continue  the  cause  to  the 
October  term,  1902,  of  sold  Appellate  Goort 
This  motion  was  allowed,  and  on  the  10th 
day  of  March,  1903,  appellee  moved  the  court 
to  afilrm  the  Judgment  of  the  superior  court, 
but  that  motion  was  then  denied,  and  after- 
wards, OD  the  28th  of  April,  1903,  the  Appel- 
late Court  further  considered  said  cause,  and 
affirmed  the  judgment;  from  which  affirmance 
the  record  shows  an  appeal  was  prayed  by 
the  appellants,  the  order  of  the  court  being: 
"Tills  day  came  appellants,  by  their  counsel^ 
and  moved  the  court  for  an  appeal  from  the 
order  or  Judgment  of  this  court  in  said  cause 
to  the  Supreme  Court  of  Illinois,  and  the 
court,  being  fully  advised  in  the  premises, 
doth  order  that  an  appeal  be  allowed  herein 
to  the  said  Supreme  Court  on  condition  that 
appellants  do,  within  twenty  days  from  this 
date,  execute  and  file  In  said  cause  a  good 
and  sufficient  appeal  bond,  conditioned  ac- 
cording to  law  in  the  penal  sum  of  $3,000, 
with  sorety  thereto  to  be  approved  by  the 
court."  An  appeal  bond  was  executed  and 
presented  to  the  court  in  the  pn^er  sum, 
signed  by  Peter  Fortune  alone,  with  Frauds 
Salter  as  surety.  The  bond  was  approved, 
and  the  record  brought  to  this  court,  and  ap- 
pellee, at  the  October  term  of  this  court,  1903, 
and  before  said  cause  was  taken,  moved  the 
court  to  dismiss  said  appeal  iipon  the  ground 
that  the  judgment  of  the  Appellate  Court 
was  against  the  three  survIvlDg  appellants, 
Oatharlne  McGuire,  Comelins  Hlckey,  and 
Patrick  Fortune,  and  that,  as  the  prayer  of 
the  appeal  was  by  all  the  living  appellants, 
and  the  appeal  was  perfected  by  only  one  of 
them,  tbe  appeal  was  Improperly  taken,  and 
should  be  dismissed.  This  motion  was  re- 
served to  the  final  bearing.  The  only  error 
assigned  In  the  Appellate  Court  and  th  this 
court  is  tbe  refusal  of  the  coort  to  strike  said 
eanae  from  the  short-cause  calwdar. 

M.  H.  Hoey  and  Albert  H.  Meads,  for  ap- 
pellant, Moran^  Mayer  &  Meyer,  for  appel- 
lee 


BICKS.  J.  (after  stating  th»  facts).  The 
motion  to  dismiss  the  appeal  will  be  allowed. 
The  right  of  appeal  la  a  iitatutory  right,  and 
can  only  be  availed  of  when  allowed  by  the 
court,  and  must  then  be  in  conformity  to  the 
prayer  for  appeal  and  the  order  of  allowance. 
Here  the  appeal  was  prayed  and  granted  to 
three  o'f  the  parties  jointly,  and  perfected  by 
only  one  of  them.  It  Is  not  in  compliance 
with  tbe  prayer  or  order  of  appeal.  Carson 
V.  Merle,  3  Scam.  168;  Hlleman  v.  Beale.  115 
ni.  355.  6  N.  B.  108;  Ellison  v.  Hammond,  189 
IIU  470,  68  N.  E.  066;  Tedrlck  T.  Wells,  1S2 
lU.  214,  38  X.  B.  625;  Town  T.  Howieson,  179 
lU.  SB,  61  M.  EL  712. 

Appeal  dismissed. 


QOT  m. 

SMITH  V.  MTEBS. 
(Snprane  Court  of  IlUnoIs.  Feb.  IT,  1004.) 

PROIOSSORT  NOTB— VBAT  C0NST1TUTM8— HTIP- 
ULATION  TO  PAY  TAXES. 

1.  Geo.  St  Conn.  1888,  1  8828,  provides  that 
pcrsoaal  property  shall,  for  tbe  purpose  of  tax- 
ation, include  notea  An  Instrument  was  execut- 
ed in  Connecticut  in  the  fOrm  of  a  note,  and 

SromiBing  to  pay  a  eeitsin  snm  "at  the  Fonrth 
[ational  Bank.  Value  received,  with  interest 
at  six  per  cent  per  annum  and  taxes."  Held 
not  a  promissory  note — tbe  amount  being  in- 
definite, on  accoimt  of  the  stipulation  as  to  tax- 
es, which  could  not  be  rejteted  as  Burplusage— 
and  hence  a  blank  indorsement  thereof  did  not 
create  any  liability  under  section  1860,  prorid- 
Ing  that  the  blank  indorsement  of  a  negotiable 
or  nonnegotiable  note  by  a  person  who  Is  od- 
ther  its  maker  nor  payee,  before  or  after  the 
indorsement  thereof  oy  the  payee,  shall  import 
a  contract  of  ordinaiy  Indorsement  of  necotfa- 
ble  paper,  etc. 

Appeal  from  Appellate  Conrt;  Flnt  IXb- 
tricL 

Action  by  Dwlght  L.  Smith  against  John- 
ston Myers.  From  a  judgment  of  the  Appel- 
late Court  (107  IlL  App.  410)  afflnning  a  Judg- 
ment for  defendant  plaintiff  appeals.  Af- 
firmed. 

Hoyn^  O'Connor  ft  Boyne,  for  appellaat. 
Blewett  ZiOe^  for  appdlee. 

RICKS,  J.  This  Is  an  appeal  from  the  Ap- 
pellate Court  for  the  First  District  afOrmiog 
a  judgment  of  the  .circuit  court  of  Cook  coun- 
ty against  appellant  for  costs  in  a  suit 
brought  by  appellant  against  appellee  tn  an 
action  of  assumpsit  The  action  was  upon 
the  following  Instrument  in  writing: 

"Waterbury,  Conn.,  Aug.  1, 1893.  One  year 
after  date  I  promise  to  pay  to  tlie  order  of 
Norman  D.  Graunia  tbirty-five  hundred  dol- 
lars at  tbe  Fourth  National  Bank.  Value  re- 
ceived, with  Interest  at  six  per  cent,  pa  an- 
num and  taxes.  Due  Angast  1,  1894.  W.  <X 
Myers." 

Indorsed  on  the  back  as  follows: 
"Feb.  8,  1804.  rec'd  $532.87  on  within  nott 
"Dec.  8,  1894,  rec'd  on  within  note  f4ft^ 
"Dwlght  L.  Smith,  Aug.  8d,  1803. 
"Rev.  Johnston  Myers,  ChL,       July  XL 
1803. 
"N.  D.  Grannls." 
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Tbe  deelamtion  eontabud  two  qpeclal 
connta  and  tbe  ODnunon  coontv.  Tbe  first 
Bpedal  cotmt  was  by  appeUant  as  second, 
ludorser,  and  against  appellee  as  first  Indors- 
er,  Tbe  second  special  count  was  by  appei* 
lent  as  ind<»ser  or  assignee  of  tbe  notcb 
against  appellee  as  Indorser.  Tbe  averment 
In  eacb  count  was  tbat  tbe  Indorsement  was 
made  before  tbe  delivery  of  tbe  note;  tbat ' 
tbe  contract  was  made  and  delivered  at  Wa- 
terbury,  Gouu,  and  tbat  by  tbe  laws  of  tbat 
state  the  blank  In^rsement  of  a  negotiable 
ox  nonuegotlable  note  by  a  person  wbo  Is 
neltber  Its  makw  nw  Its  paye^  before  or 
after  Its  Indorsement  by  tbe  payee,  sball  Im- 
port  tbe  contract  of  tw  ordinary  Indorsement 
of  negotiable  i>q>er,  as  between  sudi  Indors- 
er and  tbe  payee  or  anbseqaent  bolder  of 
such  paper. 

Wbta  tbe  Instroment  and  the  Indorse* 
ments  sued  on  were  offered  In  evidence  ob- 
jection thereto  was  made  counsel  for  ap- 
pellee, first,  on  tbe  ground  of  variance  be- 
tween tfie  Instrument  and  tbe  declaration; 
second,  because  a  material  alteration  appears 
to  have  been  made  by  adding  tbe  wcnrds 
"Ang.  Sd.  ISSS,**  after  tbe  signature  "Dwight 
L.  Smlt^";  tUrdt  because  It  appears  from 
tbe  note  that  Smith  la  a  prior  Indorser,  and 
tberefbre  cannot  recover  from  Myers,  a  snb- 
sequmt  Indorser;  and,  fourth,  because  the 
words  "and  taxes*'  make  the  amount  due  un- 
certeln,  and  derive  the  note  of  negottablllty. 
A  qwdfic  objection  vras  made  to  the  words 
"Ang.  Sd,  1883,"  after  tiie  signature  of 
Dwight  I*,  Smith,  upon  tbe  ground  tbat  such 
words  were.  In  effect,  tbe  ofler^  of  parol 
evidence  to  change  or  vary  tbe  effect  of 
Smith's  Indorsonent  To  tiiese  objections  the- 
court  ruled,  "For  the  present,  I  will  adndt  tbe 
note  in  evidence."  AppeUant  then  proved, 
by  depositions,  that  the  payee  and  maker  of 
tbe  not^  aa  well  as  app^nt,  all  lived,  at 
tbe  time  of  tbe  ezecatlon  and  dellvoy  at  tbe 
Instrubient;  In  Waterbury,  Conn.,  and  also 
proved  that;  after,  the  time  of  payment  ar- 
rive^  payment  was  not  made  by  tbe  maker, 
and  protest  was  had  for  nonpayment;  that 
tbe  amounts  appearbig  as  credits  upon  tbe 
instrument  were  paid  by  tbe  trustees  of  tbe 
maker,  the  latter  having  become  insolvent; 
and  that  appellant  paid  ttie  balance  due 
thereon  at  the  time  he  received  the  note. 
There  was  no  proof  of  any  consideration 
having  been  paid  appellee  for  bis  indorsement. 

Appellee  Introduced  In  evidence  sections 
1860  and  8^  <ff  tbe  General  Statutes  of 
Connecticut  in  force  January  1,  1888,  as  fol- 
lows: 

"See.  1860l  The  blank  endorsement  of  a 
negotiable  or  non-negotiable  note  by  a  per- 
son wbo  is  ndtber  its  maker  nor  Its  payee, 
Iiefore  or  after  the  endorsement  of  such  note 
by  tbe  payee,  shall  Import  tbe  contract  of 
ordinary  endOTB«tn»t  of  negotiable  paper,  as 
twtween  tuttk  endorsa  and  tbe  payee  or  sub- 
seQuent  holders  fif  such  paper." 

"Sec.  882&  Personal  property  in  this  state 


or  ^sewbm^  not  exempt  b;  tt\  UlSe,  Aall, 
for  tbe  purpose  of  taxation,  include  all  notea, 
bonds  and  stocks^"  etc. 

Appellant  offend  to  prove  a  certain  con- 
versation between  blm  and  tbe  maker  of  tbe 
note  at  the  time  he  became  an  Indorser,  for 
the  alleged  purpose  of  showing  that  it  was 
a  condition  of  bis  Indorsement  Qiat  fU)i»elIee 
should  also  Indorse  and  further  offered  to  - 
prove  by  certain  alleged  letters  of  appellee 
tbat  appellee  bad  recognised  or  admitted 
some  liability  to  appellant  by  reason  of  bav- 
ing  Indorsed  tbe  instrument,  and  had  made 
certain  offers  of  settlement  This  evidence 
was  excluded  by  the  court. 

The  trial  was  before  a  jury,  and  appellant 
asked  the  court  to  instruct  Uie  Jury  to  find 
a  verdict  for  him.  This  instruction  the  court 
refused,  and,  at  the  request  of  appellee,  gave 
an  Instmction  to  find  the  Issues  for  the  de- 
fendant, which  vras  doneb  and  Judgment  for 
defendant  tax  costs  was  accordingly  ratered. 

Numerous  errors  are  assigned,  among 
which  an  the  refusal  of  the  court  to  admit 
the  excluded  evidence  mentioned,  and  the 
admission  of  certain  evidence  on  behalf  of 
appeUe^  and  tbe  refusal  of  the  court  to  give 
the  instruction  asked  by  ig;»pellant,  dbecting 
a  verdict  in  his  behalf,  and  the  giving  of  tbe 
Instruction  aa  requesited  by  appellee. 

The  contcmtlon  of  appellant  b  that  the  in- 
atrmnent  siud  on  is  a  promissory  notQ,  carry- 
ing with  it  all  tbe  legal  effects  and  Incidents 
of  such  writing,  while  the  appellee  contends 
tbat  said  instrument  Is  only  an  ordinary  con- 
tract for  Ihe  paymmt  of  money,  and  not  a 
promissory  not^  because  of  the  addition  of 
the  words  **and  taxe^"  following  the  provi-. 
slon  for  Interest,  and  preceding  the  name  of 
tbe  maker. 

If  the  instrument  sued  on  is  a  promissory 
note,  we  think  the  clear  Inference  from 
the  facta  shown  by  tbe  record  is  that  It  was 
delivered  at  Waterbury,  Oonn.;  and  tbe  rule 
aeems  to  be  tbat,  in  ah  action  upon  a  nego- 
tiable idstrument,  the  law  of  the  place  where 
the  aame  Is  delivered  and  n^tiated  is  to 
control  In  determining  tbe  liability,  if  any, 
thereon.  Oay  v.*  Balney,  89  HL  221,  81  Am. 
R^.  7&  And  the  place  where  a  contract  Is 
nude  depends,  not  upon  the  place  where  it 
la  actually  written,  but  on  the  place  whore 
it  is  delivered,  as  oonsummatlug  a  bargain. 
1  Danid  on  Neg.  Inst  06a  TTnder  tbe  stat- 
ute of  Connecticut,  as  Introduced  In  evidence, 
if  the  instrument  in  question  can  be  held  |o 
be  a  iffomlssory  not^  the  relation  between 
appellant  and  appellee  to  the  same  was  tbat 
of  Indoraers.  and  not  of  guarantors  (Spencer 
V.  AUerton,  60  Conn.  410,  22  Atl.  778,  IS  L. 
B.  A.  806),  as  the  statute  declares  that, 
whether  the  indorsement  be  before  or  after 
the  indorsement  by  tbe  payee,  it  shall  import 
tbe  contract  of  an  ordinary  Indorsement  If 
'Qie  instrument  is  not  a  promissory  note,  then 
it  Is  clear  that  appellee  bore  no  such  relation 
to  it  as  would  render  blm  liable  under  the 
proof  disclosed  hi  this  record. 
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Upon  a  mere  contract  for  the  payment  of 
money  or  the  performance  of  any  other  cot- 
enant,  where  the  Inatnunent  la  not  snch  as 
comes  within  the  definition  of  a  negotiable 
Instrument,  one  by  merely  signing  his  name 
Dpon  the  back  thereof  does  not  become  either 
a  guarantor  or  an  lndo»er,  within  the  law 
merchant  There  are  many  Instmmenta  that 
may  be  transferred  by  assignment  of  the 
holder  or  payee,  and  which  are  sometimes 
called  "negotiable  Instruments,"  each  as  bills 
of  lading,  warehouse  receipts,  and  other  a»- 
dgnable  contracts,  for  the  performance  of  the 
terms  or  covenants  of  which  one  may  become 
a  guarantor;  but  the  contract  of  guaranty 
on  such  instrument  will  not  arise  by  the  mere 
signing  of  the  name  of  a  person,  not  a  party 
thereto,  on  the  back  thereof.  We  take  It 
the  only  possible  relation  between  the  par- 
ties here,  under  the  law,  If  it  could  be  held 
that  the  lustrnment  In  question  Is  a  nego- 
tiable Instrument,  would  be  that  of  Indorsers; 
and  the  relation  of  Indorsers,  which  appellee 
and  appellant  must  hare  borne  to  the  Instro- 
ment  In  question,  ia,  in  a  technical  sense, 
applicable  only  to  a  relation  touching  nego- 
tiable paper.  While  to  write  one's  name  on 
the  back  of  a  writing  Is  literally  to  Indorse 
it,  in  Its  technical  sense,  and  In  the  sense  In 
which  It  Is  used  when  applied  to  negotiable 
paper,  It  means  writing  one's  name  thereon 
with  intuit  to  Incur  the  liability  of  a  par^ 
who  warrants  payment  of  the  Instrument, 
provided  It  Is  duly  presented  to  the  principal 
at  maturity,  and  is  not  paid  by  him,  and  such 
fact  Is  duly  notified  to  the  Indorser.  1  Daniel 
on  Xeg.  Inst  667.  Such  was  the  rule  of  the 
law  merchant,  which  has  been  modified  to 
some  extent  In  this  state,  where  such  In- 
Btmments  are  controlled  by  tlie  laws  of  this 
state,  by  requiring  that  suit  be  timely 
brought,  or  that  It  be  shown  that  salt  would 
be  unavailing. 

A  promissory  note,  as  defined  by  the  Eng- 
lish bills  of  exchange  act  (section  83),  is  "an 
unconditional  promise  in  writing  made  by 
one  person  to  another,  signed  by  the  maker, 
engaging  to  pay  on  demand,  or  at  a  fixed  or 
determinable  future  time,  a  certain  sum  in 
money  to,  or  to  the  order  of,  a  specified  per- 
son or  to  bearer";  or  as  usually  defined:  "An 
unconditional  promise  in  writing  for  the  pay- 
ment of  a  certain  sum  of  money  absolutely 
and  In  all  events."  4  Am.  A  Eng.  Ency.  of 
Law  (2d  Ed.)  77.  And  as  defined  by  Ghltty: 
"A  promise  or  agreement  In  writing  to  pay 
a  specified  sum  at  a  time  therein  limited,  or 
on  demand,  or  at  sight,  to  a  person  therein 
named,  or  to  his  order,  or  to  the  bearer." 
Cbltty  on  Bills,  Many  definitions  are 

given,  varying  only  In  that  in  some  of  them 
the  parties  to  such  Instruments  are  specified 
more  particularly,  and  the  time  of  payment 
is  stated  in  dlCTerent  terms;  but  all  agree 
fliat.  In  order  to  constitute  a  promissory  note, 
the  Instrument  must  be  for  a  specified  sum 
or  certain  sum  of  money.  Lowe  t.  BUsa,  24 
HL  168,  76  Am.  Dec  742. 


If  ^ect  Is  to  be  glTon  to  the  language  of 
this  instrument,  and  no  part  of  It  is  to  be 
rejected,  then  it  is  quite  clear  that  by  the 
addition  of  the  words  "and  taxes"— which 
must.  If  they  have  any  meaning  at  all,  refer 
to  the  taxes  upon  the  Instnunent  Itself,  or 
Qie  money  loaned  and  represented  by  It— the 
amonnt  of  which  is  not  fixed  by  the  instru- 
ment, nor  is  there  any  means  fonnd  In  the 
instrument  by  which  the  amount  can  be 
fixed,  and  resort  to  extrinsic  evidence  bting 
necessary  to  fix  the  same,  ft  necessarily  fol- 
lows that  the  sum  to  be  itald  is  nncertals, 
and  the  instnmient  is  not  a  promissory  note. 
Lowe  V.  Bliss,  supra;  4  Am.  &  Ekig.  Encj. 
of  Law  (2d  Ed.)  77;  7  Oyc  696;  Hill  v.  Todd. 
29  IlL  101;  Dorsey  T.  Wolff,  142  Ul.  688, 
H2  N.  E.  499,  IB  L.  B.  A.  428,  34  Am.  St  Bep. 
99;  Agrey  v.  Feamsldes,  4  M.  &  W.  168; 
Howell  v.  Todd,  Fed.  Oas.  No.  6^783;  Far^ 
qnhar  v.  Fidelity  Trust  ft  Sktfe  Deposit  Go.. 
18  Phlla.  47S;  Walker  r.  Thompscm,  lOS 
Hlcfa.  686,  06  N.  W.  584;  Carmody  r.  Crane. 
110  Mich.  SOS;  Donaldson  t.  Grant,  15  Utah. 
231,  49"  Pac.  770;  Lockrow  v.  Cllne  (Kan. 
App.)  46  Pac.  720;  Brooke  v.  Strothers,  110 
Mich.  562,  68  N.  W.  268;  Gamett  r.  Myers 
(Neb.)  91  N.  W.  400. 

Appellant  contends,  however,  that  the  word 
"taxes"  Is  so  Indefinite  and  so  uncertain, 
when  read  In  connection  with  the  entire  In- 
strument that  It  ou^it  to  be  rejected  as  snr- 
plusage,  and.  In  support  of  that  contention, 
refers  to  Hoyt  v.  JaCCray,  29  111.  104;  HUI  v. 
Todd,  Id.  101;  and  Bilderback  v.  Burlingame. 
27  111.  338.  We  do  not  think  the  cases  dted 
support  the  contention  of  appellant  Lowe 
V.  Bliss,  supra,  was  an  action  by  the  payee 
against  the  maker  of  an  Instrument  1b  the 
form  of  a  note  for  the  payment  of  a  oeitaln 
sum  of  money  at  the  bank  of  Kankakee;  111., 
"with  current  rate  of  exchsnge  on  New 
York."  In  that  case  special  counts  ware  filed 
in  the  declaration  upon  the  note,  but  there 
was  an  omission  to  state  anything  in  regard 
to  the  provision  for  the  New  Tork  exchange. 
Objection  was  made  to  the  Instrument  being 
admitted  In  evidence  on  the  ground  that  there 
was  a  variance  between  it  and  the  declara- 
tion, and  that  objection  was  overmled.  On 
appeal  to  this  court  the  Judgment  of  the  low- 
«  court  was  reversed,  and  it  was  held  that 
the  instrument  was  not  a  iH:Y>mlBeor7  note, 
because  of  the  provision  as  to  enrrent  ex- 
change on  New  York,  which  made  the  som 
to  be  itald  uncertain,  as  exchange  varied  Cram 
time  to  time,  and  in  different  banks  and  lo- 
calities. In  that  case  the  note  was  executed 
and  delivered  in  New  York.  In  Hill  v.  Todd, 
supra,  the  note  was  delivered  In  OhIcagOk  ni.. 
and  payable  at  the  <^ce  of  the  payee  "in 
this  eil7."  and  was  for  a  cwtaln  mmi  of 
money,  "with  enrrent  rate  of  ezchanga.**  In 
that  case  it  was  held  that  as  the  note  ws* 
deliva%d  and  payable  In  COiicago,  thwe  eonll! 
be  no  exchange  when  paid  at  ttie  place  where 
paymmt  was  provided  for,  and  that  flu 
words  '*wlth  emrent  rate  of  exchange  evold 
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l)e  rejected  as  snrplasege.  Hoyt  r.  Jaffrar, 
supnu  was  upon  an  HDstniment  In  tlie  form 
of  a  note,  payable  at  Miller's  Bank,  Aorora, 
III.,  **wlih  current  rate  of  ezcbange  on  New 
Torfc/*  and,  following  the  case  of  HUl 
Todd,  anpra,  the  provision  with  reference  to 
exchange  was  held  to  be  surplusage,  and  the 
Instminent  a  promlasorj  note.  In  BUder- 
t>ack  T,  Burllngame,  snpra,  the  action  was 
open  an  Instrument  reading:  "Due  W.  B. 
Goddard,  $450.00;  to  be  piald  In  lumber  when 
called  for;  In  good  lumber  at  $1.25."  That 
Instrument  was  held  to  be  a  promissory  note, 
and  It  was  farther  held  that,  as  against  the 
maker,  It  was  not  necessary  to  prove  the  con- 
sideration. 

By  the  statote  of  Connectlcat,  It  the  In- 
strument In  queetioD  had  been  a  promissory 
note— and,  without  the  prorislon  to  pay  taxes. 
It  unquestionably  would  have  been— It  was 
subject  to  taxation.  Howell  t.  Todd,  supra, 
was  a  case  In  the  United  States  Glrcnit  Court 
In  Connecticut  upon  a  note  very  similar  to 
this,  and  the  court  there  said  In  reference  to 
the  same:  "The  second  ground  Is  that  the 
amount  to  be  paid  Is  imcertaln,  for  it  pro- 
Tides  for  the  payment  not  only  of  Interest, 
which  Is  certain,  but  also  of  taxes,  the 
amount  of  which  must  necessarily  be  uncer- 
tain until  they  are  assessed  or  Imposed  ac- 
cording to  law.  The  Instrument  In  question 
quite  certainly  is  not  a  promissory  note.** 

As  has  well  been  said  by  counsel  for  ap- 
pellee, from  reading  the  Instrument  it  is  quite 
as  certain  what  subject  the  word  "taxes"  re- 
lates back  to,  as  the  word  'interest."  The 
expreeelon  is,  "with  Interest  at  six  per  cent, 
per  annum  and  taxes."  There  is  a  period 
after  "Fourth  National  Bank,"  and  the  ex* 
presslon  following  Is,  "Value  received,  with 
Interest  at  six  per  cent  per  annum  and  tax- 
es." Of  course,  from  long  usage  and  com- 
mon knowledge  no  one  would  hesitate  to 
interpret  the  Instrument  as  meaning  that  the 
Interest  should  be  paid  upon  the  debt  de- 
scribed In  the  note;  and  we  see  no  reason 
for  doubting  that  the  intention  of  the  parties 
was  to  contract  that  the  maker  of  the  note 
should  pay  the  taxes  on  it,  In  addition  to 
the  prindpal  debt  and  Interest  thereon.  The 
provision  in  the  instrument  In  Agrey  v. 
Feamsldes,  supra,  was  for  a  certain  sum  of 
money,  and  "all  fines  according  to  rule";  and 
it  was  Insisted  there,  as  here,  that  the  words 
In  quotation  marks  should  be  rejected  as 
Insensible,  and  therefore  mere  surplusage. 
Park,  Baron,  delivering  the  opinion,  said:  "It 
Is  quite  possible  that  they  have  a  meaning, 
and  may  Import  that  certain  pecuniary  fines 
or  forfeitures  are  to  be  paid  by  the  defend- 
ants; and.  If  so,  this  Is  certainly  no  prom- 
IfiRory  note,  within  the  statute,  but  is  a 
specific  agreement  to  do  certain  things,  the 
consideration  for  doing  which  not  being  stat- 
ed, the  declaration  Is  clearly  bad.** 

In  Farquhar  v.  Fidelity  Trust  &  Safe  De- 
posit Go^  aupra,  the  instrument  provided  for 


the  payment  of  $6,000,  "together  with  all 
taxes  and  charges  In  the  nature  thereof  that 
may  be  levied  upon  this  note,  or  upon  the 
Indenture  or  mortgage  accompanying  the 
same,  or  the  principal  or  interest  moneys' 
thereby  secured.  Immediately  upon  their  as- 
sessment" Speaking  of  this  provision,  the 
court  said;  "Overlooking  the  clause  touch* 
Ing  attorney's  commission,  how  can  It  be  said 
that  the  notes  are  either  unconditional  or 
certain  in  amount,  in  view  of  the  stipulation 
for  the  payment  of  taxes,  or  charges  in  tiie 
nature  thereof,  assessed  upon  the  principal 
or  Interest?  Liable  to  taxation  as  the  prop- 
erty is  in  the  hands  of  the  holders  (and  this 
Is  the  Import  of  the  stipulation).  In  some 
places  they  would  probably  be  free  from  this 
charge,  while  In  others  they  may  be  subject- 
ed to  Indefinite  and  varying  rates  of  taxation, 
so  that  the  amount  to  he  paid  by  the  maker, 
either  before  or  at  the  maturity  of  the  notes, 
would  fluctuate  according  to  collateral  clr- 
cmnstances,  and  be  dependent  upon  the  domi- 
cile of  the  holder.  And  of  these  contem- 
plated charges  or  additions  to  the  nominal 
consideration,  the  notes  themselves  Indicate 
no  standard  of  measurement  They  could  on- 
ly be  ascertained  by  reference  to  extrinsic 
circumstances^  and  thus  the  amount  to  be 
paid  by  the  maker  is  left  Indeterminate  and 
subject  to  possible  contention.  Instruments 
whose  consideration  is  thus  fluctuating  and 
Indefinite,  and  which  are  laden  with  such 
embarrassments  to  their  circulation,  could  not 
perform  the  functions,  and  therefore  do  not 
possess  the  character,  of  negotiable  paper." 
And  BO  In  the  case  at  bar  the  instrument 
sued  on  provides  for  the  payment  of  taxes. 
Whether  the  taxes  shall  be  paid  annually  or 
semiannually,  whether  before  the  note  be- 
comes due  or  after,  or  at  the  time  of  Its 
maturity,  Is  nncertaln.  By  the  law  mer- 
chant, and  by  the  statutes  of  the  states  In 
aid  thereof,  negotiable  lustrnmentB  occupy  a 
highly  useful  and  valuable  place  in  the  com- 
merce and  bnainess  of  our  people.  There  Is 
no  other  tarn  of  contract  known  that  In  so 
few  words  may  contain  so  many  well-under- 
stood and  thoroughly  established  legal  rights 
and  liabilities.  Their  presence  and  use  are  a 
boon,  and  to  destroy  or  to  materially  Impair 
them  would  be  a  bnainesB  calamity.  To  per- 
mit, by  strange  and  unnanal  provisions,  mat- 
ters in  no  way  relating  to  or  affecting  trade 
or  commerce  to  be  Incorporated  into  them, 
unsettles  estebllshed  rules  of  construction, 
and  makes  that  dangerous  and  uncertein 
which  before  was  definite  and  wdl  under- 
stood. We  are  unwilling  to  assent  to  the  con- 
tention that  such  Instruments  can  or  ought 
to  be  construed  as  negotiable  Instruments  or 
promissory  notes. 

Under  these  views,  It  Is  unnecessary  to  dis- 
cuss other  questions  urged,  ae  this  seems  de- 
cisive of  the  case,  and  the  Judgment  of  the 
Appellate  Court  will  be  affirmed.  Judgment 
affirmed. 
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(ZOT  Itl.  S30) 


GLOS  FLAKKDY. 


(Snpreme  Conrt  of  lUinoiB.  Feb.  17.  1904.) 

.  RIFKaSNCE— COMPENSATION  OF  UASTBft- 
ST&NOORAPUER'B  FEES. 
L  Under  2  6Urr  &  G.  Aqd.  St.  1806,  c  90, 

fiar.  9,  8  9,  proTiding  that  the  compeasatioD  al* 
owed  by  law  to  masters  m  chaocury  shall  be 
taxed  aa  costs,  a  master  to  whom  a  cause  was 
referred  to  tu*  proof  of  th«  allegations  in  the 
bUlt  and  report,  with  tiis  opinion,  on  the  law 
and  the  evtaence,  was  liable  for  the  fees  of  a 
Bteoographer  If  he  saw  fit  to  employ  one,  aQd 
he  could  not  demand  payment  of  such  fee* 
from  the  parties,  and  refuse  to  take  their  eri- 
dence  on  failure  to  comply. 
Hand,  0.  J.,  and  Cartwrigbt*  disaentinx- 

Appeal  from  Circuit  Oonrt  Ooofc  Ooimt7; 
B.  S.  Tutbill.  Judge. 

Bill  by  Ellen  t'lanedy  against  Jacob  Qloa. 
Decree  for  plaiotUT,  and  defendant  appeal*. 
Berersed. 

Enoch  J.  Price,  for  appellant  Bobert  Tan 
Sands,  for  appellee^ 

RICKS,  J.  This  was  a  peUtlon  filed  by 
Snien  BSanedy  In  the  circuit  court  of  Oook 
county  on  Uardi  28,  1902,  to  eatabllah  and 
omflrm  her  title  to  certain  pnqiertj  In  the 
clt7  of  Chicago  under  tbe  burnt  records  act 
Appellant,  Jacob  Gloa,  was  made  a  party 
defendant  to  petition,  and  filed  an  answer 
denying  the  petitioner  was  the  owner  in  fee 
simple  of  the  proper^  descrlBed  In  the  peti- 
tion, and,  on  the  contrary,  alleged  that  him- 
self and  Bmma  J.  OIos  are  the  owners  by 
reason  (tf  a  certain  tax  deed,  and  denied  that 
their  deed  was  void,  etc.  BepUcatlon  waa 
filed,  and  tbe  cause  referred  to  Qeorge  SfUls 
Bogers*  mastor  In  chancery,  to  take  proof  of 
all  the  material  allegatlona  In  the  said  bill, 
and  report  the  same  to  the  court,  with  bis 
opinion  on  the  law  and  the  evidence.  The 
cause  waa  heard  on  tbo  report  of  the  master, 
togetlier  with  the  evidence  and  exhibits,  and 
the  court  found  that  the  master  had  compil- 
ed with  all  tbe  provisions  of  the  order  of  ref- 
erence, and  that  tbe  Issues  are  with  the  peti- 
tioner. Objections  were  filed  to  the  master's 
report,  and  exceptions,  which  were  practical- 
ly the  sanie  as  the  objections,  were  filed  In 
the  circuit  court  and  were  overruled.  A  de- 
cree was  entered  In  accordance  with  the  facts 
set  out  In  tbe  petition,  and  all  costs  were  ad- 
Judged  against  the  petitioner,  Flanedy,  and 
an  appeal  was  prayed  by  Glos  and  allowed  to 
the  iSupreme  Court 

Of  the  numerous  exceptionfl  filed  and  over- 
ruled by  the  court  none  but  tbe  second  was 
discussed  by  appellant,  and  under  our  view 
of  the  law  the  overruling  of  this  exception  Is 
reversible  error  and  disposes  of  the  case,  the 
same  being  as  follows: 

"Second.  For  that  said  report  Is  not  based 
on  tbe  evidence  presented  by  both  parties 
to  said  proceeding,  as  directed  by  the  order 
of  reference  herein,  but  Is  based  on  the  evi- 
dence offered  by  the  petitioner,  said  master 
having  refused  this  defendant  an  opportunity 


to  present  evidence  In  tola  behalf  before  Um, 
exciting  as  to  ^  examination  in  dilef  as 
to  one  witness.'* 

During  the  progress  of  the  taking  of  testi- 
mony the  following  took  place  between  ap- 
p^nt  and  the  master:  "Tbe  Master:  Lets 
see;  I  want  some  sort  of  an  understanding 
here.   It  Jqat  occurred  to  me  a  Uttle  while 
ago.  I  want  It  understood  that  I  am  not  em- 
ploying these  stenographers;  that  I  am  here 
ready  to  take  Uie  testimony  myself,  If  any- 
body wants  to  do  It  that  way.   In  otha 
words,  I  am  not  responsible,  personally,  tm 
the  taking  of  the  testimony  by  these  stenog- 
raphers, and  I  expect  to  charge  for  my  serv- 
ices as  master  Independent  of  the  stenogra- 
pher^ charges.   In  other  words,  my  position 
Is  that  unless  you  gentlemen  are  willing  to 
employ  stenographers  for  your  own  conven- 
ience In  the  case  I  am  prepared  to  take  It 
myself.  Mr.  GloS:  X  am  satisfied  that  the 
master  should  take  It  In  longhand.   This  is 
not  my  case,  and  I  am  simply  here  aa  defend- 
ant"  After  taking  some  testimony  on  this 
day,  the  hearing  was  adjoomed  to  a  sntwe- 
quent  day.  Tbe  record  shows:  "Mr.  Glos 
said  he  was  ready  to  proceed  vrltb  tfis  testi- 
mony. Tbe  mastra-  told  him  he  had  sent 
him  a  bill  for  taking  testimony  on  his  behalf 
^.00),  and  It  had  not  been  paid,  and  that  he 
would  not  render  furOiet  services  to  Mr. 
Glos  until  the  bill  was  paid.  Mr.  Glos  refus- 
ed to  pay  the  bill,  and  after  dlscuaslon  the 
cause  was  continued  until  tbe  13th  of  Novem- 
ber. At  that  meeting  tJie  master  demanded 
of  appellant  |5  for  the  time  consumed  at  the 
last  bearing,  which  appellant  refused  to  pay, 
and  offered  to  proceed  with  the  evidence,  and 
asked  to  cross-examine  certain  witnesses  tiut 
had  been  examined  for  the  petitioner.  This 
the  master  refused,  and  refused  to  hear  fur- 
ther evidence  without  the  payment  of  fees, 
and  continued  the  bearing  until  the  20th  of 
November.  At  that  meeting  the  master  stat- 
ed that  be  had  no  technical  right  to  demand 
the  $5  previously  demanded,  and  vrould  fore- 
go the  payment  of  that  amount  but  would  In- 
sist upon  the  payment  of  the  bill  that  be  bad 
rendered  for  testimony  taken  before  pro- 
ceeding further  with  the  case  or  allowing  ap- 
pellant to  examine  or  cross-examine  any  oth- 
er witnesses.   Counsel  for  appellant  then 
stated  that  appellant  would  not  pay  the  tax- 
ed costs,  and  tendered  the  appellant  as  a 
witness,  and  asked  to  be  allowed  to  proceed 
with  the  testimony,  which  tbe  master  refus- 
ed.   Witnesses  for  petitioner,  in  rebuttal, 
were  then  called  and  testified,  but  tbe  master 
refused  to  permit  appellant  to  cross-examine 
such  witnesses,  stating  to  appellant:  *Too 
have  tbe  matter  In  your  own  handa  Ton 
can  have  your  opportunity  at  any  minute  by 
paying  for  it  I  guess  Mr.  Glos  la  able  to 
pay  the  $2.60,  or  whatever  It  is.' " 

The  master  In  diancery.  by  virtue  of  Us 
office,  has  certain  powers  and  duties  to  per- 
form. Some  of  these  duties  are  purely  min- 
isterial, for  the  performance  of  wlilch  be  de- 
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rires  his  anthorlty  from  the  statute,  such  as 
admlnlsterlDg  oaths,  acknowledging  deeds, 
and  taking  depositions,  in  the  discbarge  of 
which  duties  he  is  allowed  by  law  to  charge 
the  fees  provided  bj  the  statute,  and  to  de- 
mand the  payment  from  those  for  whom  atid 
as  the  services  are  performed.  There  are 
other  duties.  Judicial  or  semijudiclal,  perform- 
ed by  blm  by  virtue  of  the  statute,  sucb  aa 
hearing  applications  for  writs  of  ne  exeat, 
injunction,  and  tiabeas  corpus.  In  the  mat- 
ters of  application  for  ne  exeat  and  inj unc- 
tion the  statute  expressly  provides  that  the 
fee  shall  be  96,  "to  be.  advanced  by  the  com- 
plainant and  taxed  with  the  costs."  This 
latter  is  the  only  provision  In  the  statute 
wherein  such  officers  are  called  upon  to  per* 
form  duties  of  a  Judicial  or  semijudiclal  char^ 
acter,  directly  authorizing  the  master  to  de- 
mand his  fees  from  the  litigant  In  all  mat- 
ters, when  appointed  by  the  chancellor  by 
virtue  of  his  office,  such  as  the  taking  and 
reporting  of  testimony,  computing  the  amount 
due  on  which  to  render  a  decree  and  making 
report  thereof,  examining  questions  of  law 
and  fact  In  Issue  by  the  pleadings  and  report- 
ing conclusions,  and  all  other  matters  where 
his  authority  Is  derived  from  an  order  of  the 
court,  tbe  master  Is  then  a  part  of  the  court, 
and  bis  fees  and  compensation  are  constantly 
subject  to  the  supervision  of  the  court,  and 
we  know  of  no  authority,  8tatutoi7  or  others 
wise,  which  authorizes  him  to  demand  of  the 
parties  litigant,  as  the  causes  proceed  be- 
fore him  under  references  from  the  court, 
the  inyment  of  the  fees  or  any  part  thereof. 
The  law  is  that  aucb  fees  shall  be  taxed  as 
costs  (2  Starr  &  0.  Ann.  St.  1896,  c.  90,  par. 
9,  f  9),  and  the  courts  wUl  not  suffer  their 
proceedings  to  be  impeded  or  Interfered  with 
by  the  quibbles  of  officers  and  litigants  as 
to  the  payment  or  advancement  of  fees.  It 
vaa  wholly  within  the  discretion  of  the  mas- 
ter whether  he  would  employ  or  use  a  ste- 
nographer In  the  taking  of  the  testimony.  It 
Ifl  bis  duty  to  take  it,  and  the  court  Is  not 
concerned  as  to  the  manner  in  which  he  does 
tbat— whether  tt  be  by  a  stenographer  and 
the  notes  transcribed  under  the  direction  of 
the  master,  or  whether  it  be  in  longhand,  In 
the  writing  of  tbe  master  or  some  other  per- 
son under  his  direction.  If  tbe  master  deems 
It  desirable  to  have  the  services  of  a  stenog- 
rapher, he  unquestionably  has  that  right; 
but  In  such  case  the  stenographer  Is  in  tbe 
employ  and  subject  to  the  control  of  the  mas- 
ter, and  not  of  the  parties  or  either  of  them, 
and  tbe  stenographer  must  look  to  the  mas- 
ter for  his  compensation.  Schnadt  v.  Davis, 
185  111.  476,  57  N.  E.  652.  Under  the  order  of 
reference  It  was  the  duty  of  the  master  to 
take  the  evidence  of  the  witnesses  and  re-_ 
dnce  It  to  writing,  and  It  was  likewise  his' 
duty  to  not  only  take  tbe  evidence  of  tbe  wit- 
nesses adduced  by  the  petitioner,  but  also 
of  those  adduced  by  the  defendant,  and  to 
accord  to  each  party  the  full  right  of  cross- 
examination.  To  do  less  would  be  but  to 


make  a  pretense  of  Inquiry,  and  bring  upon 
a  court  of  equity  unjust  and  undeserved  re- 
proach; and  when  the  evidence  was  taken  It 
was  the  duty  of  the  master  to  report  It  to  the 
court  with  bis  conclusions,  as  such  was  the 
order  of  reference,  with  his  costs  noted  upon 
his  report,  so  that  the  same  might  be  subject 
to  the  order  of  the  chancellor  and  taxed  to 
the  proper  parties. 

The  decree  will  be  reversed,  and  the  cause 
remanded  for  further  proceedings  in  conform- 
ity with  the  views  hueln  a^ressed.  Bevers- 
ed  and  remanded. 

HAND,  0.  and  OABTWBIGHT.  3^  dis- 
sent 

(SOT  lu.  m) 

KL08S  T.  WTLBZALEK  et  al. 

(Saprone  Oonrt  of  Illinois.  Feb.  17,  1904.) 

HOUBSTEAD— ABANDONUBNT  BT  WIDOW— TEK- 
lUNATION  OP  CHIU)RBir8  RKHITB— PARTI- 
TION—DECRBE&-APPEAJL— WHO  PREJUDICED. 

1.  Where,  after  tbe  death  of  her  busbaud,  the 
widow  remarried  and  moved  to  tiie  home  of  her 
second  hnsband,  some  of  her  ehUdreu  accompa- 
nying her,  and  none  of  them  t«naining  at  the 
homestead  of  tbe  first  husband,  she  thereby 
abandoned  and  lost  her  right  of  homestead  m 
the  property  of  ber  first  hosband,  and  did  uot 
regain  it  on  returning  to  it  after  living  with 
her  second  hnsliand  for  six  montiis;  being  stiU 
in  duty  Iwnnd  to  return  to  her  second  husband, 
and  having  an  undisputed  homestead  rli^t  in 
his  property. 

2.  Tbe  abandonment  of  the  homestead  by  the 
mother  on  the  death  of  the  father  will  deprive 
the  minor  children  of  their  homestead  rights. 

S.  The  law  favors  partition  of  land  among 
tMionta  In  common,  rather  than  a  sale  thereof 
and  a  division  of  the  proceeds^  and  It  Is  only 
when  the  land  itself  cannot  be  partitioned  that 
a  sole  may  be  ordered. 

4.  Where  complainants  In  a  partition  snit 
beld  title  in  common,  a  decree  adjudging  eight- 
ninths  of  the  property  to  be  sabject  to  a  home- 
stead right  was  prejudicial  to  tbe  complainant, 
whose  interest  was  held  not  to  be  subject  to  tlie 
homestead,  as,  under  the  decree  as  it  was  ro^ 
dered.  the  1ot««sts  could  rnaJy  be  severed  by  a 
sale  of  the  premises,  whereas,  without  the  home> 
stead,  tbe  tenaacy  would  presumably  have  been 
severed  by  partition. 

Error  to  Circuit  Court,  Randolph  County  i 
B.  B.  Burroughs.  Judge. 

Bin  for  partition  by  Herman  Kloa  agalmc 
John  WylesaldE  and  others.  There  was  a 
decree  ordering  the  land  sold  subject  to  dow- 
w  and  homestead,  and  complainant  brings 
error.  Reversed. 

H.  Clay  Homer,  tor  plalnttfC  In  mot,  GkH^ 
don  &  Irose,  for  defendants  In  error. 

WILKIN,  J.  Bmanuei  Wylesalek  was  the 
owner  of  the  northwest  quarter  of  the  south- 
west quarter  and  the  west  fractional  half  of 
the  northwest  quarter  of  section  24,  etc.  He, 
tc^ether  with  his  wife,  Mlchalena,  mortgaged 
tMth  tracts  to  plaintiff  In  error;  releasing, 
we  assume,  their  right  of  homestead,  which, 
howevor.  Is  Immaterial  In  the  decision  of  tide 
case.  ■  Afterwards  tbe  husband  died  intee- 

1 1.  See  HomesUad.  tiA.      Cut.  Dig.  |  m. 
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Wb,  teaTlnx  snrvlTlng  him  Mlchalena,  Us 
widow,  and  six  ctalldreii.  Tbe  widow  gave  a 
second  mortgage  to  plaintiff  in  error  on  the 
same  land.  She,  of  course,  had  no  right  In 
the  fee  at  tiiat  time  which  she  could  mort- 
gage, bnt  thereafter  two  of  tbe  children  died 
Intestate  and  unmarried,  and  she  inherited 
tbelr  undivided  Interest,  being  one-ninth 
thereof,  which,  hy  virtue  of  tbe  last-named 
mortgage,  with  its  covenants  of  warranty. 
Inured  to  the  plaintiff  In  error,  and  became 
subject  to  his  second  mortgage.  Whether  the 
homestead  right  was  released  Id  that  mort- 
gage does  not  appear.  After  the  death  of 
tbe  two  chUdrra,  he  flled  a  bill  to  foreclose 
both  mortgages  In  one  proceeding,  and  a  de- 
cree of  sale  was  rendered  In  pursuance  there- 
of, under  which  the  first  piece  of  land  above 
described  was  sold  to  satisfy  tbe  first  mort- 
gage, and  the  one-ninth  of  the  second  tract 
was  sold  to  satls^  the  second  mortgage. 
Plaintiff  in  error  obtained  a  deed  for  said 
undivided  one-ninth,  and  then  filed  this  tA\l 
to  partition  the  said  fractional  auarter.  By 
his  bUl  he  sets  up  title  to  the  undivided  one- 
ninth  thereof  in  himself,  and  to  two-ninths 
In  each  of  the  four  surviving  chlldr«i;  ttuOt 
Interest  subject  to  i^elr  mother's  dower.  De- 
cree for  partition  was  rendered,  finding  all 
interests  as  set  up  in  tbe  bill,  but  decreeing 
tiie  eight-ninths  owned  by  tbe  children  snh- 
Ject  to  a  homestead  right  in  their  mother, 
as  well  as  dower.  GommlssIonEws  were  ap- 
pelated to  set  off  the  dow^  and  homestead 
and  make  partition,  bnt  they  reported  that 
dower  and  homestead  conld  not  be  assigned 
and  partition  made,  apiffaislng  the  value  of 
the  premises  at  $300.  The  coort  approved 
their  report,  and  entoed  a  decree  ordering 
tbe  land  sold  subject  to .  said  dower  and 
homestead,  and  from  that  decree  plaintiff  in 
error  has  sued  out  this  writ 

There  is  but  one  controversy  between  £he 
parties  In  tiila  court,  and  that  Is  whether  or 
not  the  circuit  court  committed  error  in  ad- 
judging homestead  to  the  survi^g  wife  of 
Btauurael  Wylez^ek  in  the  eight-ninths  of 
said  land,  and  ordering  the  same  sold  mbject 
thereta  There  was  in  fact  no  iMme  In  the 
court  below  on  ttiat  question  raised  by  the 
bin  and  answer,  but  It  seems  that  that  aues- 
tfam  is  waived  here. 

Hie  testimony  shows  that  the  widow,  after 
the  death  of  ber  husband,  remarried,  and  Is 
known  in  this  record  ss  Mrs.  Gorsney.  She 
testified  as  follows:  **After  marrying  said 
Gofsn^,  I  left  my  said  homestead  of  nqr 
deceased  bosband,  and  wait  to  reside  on  a 
lot  in  Ohester,  nUnols,  on  which  lot  said 
Goraney  resided.  Said  lot  was,  and  yet  is* 
owned  by  said  Gorsn^,  and  occupied  by  him 
OS  a  homestead,  and  was  so  ovrned  by  him 
prlcr  to  our  marriage.  I  lived  vrlth  him  oa 
sold  lot  in  Chester  for  about  six  months, 
whan,  OS  we  could  not  agree^  I  went  bade 
to  the  real  estate  sought  to  be  partitioned  in 
this  suit,  and  have  resided  thereon  with  my 
children  ever  since.  I  am  still  the  wife  of 


Stnnlslans  Oorzney,  and  he  still  Uvea  on  said 
lot  in  Chester.  My  children  did  not  live  on 
the  premises  sought  to  be  partitioned  while 
I  was  living  with  said  Oorzney.  Some  of 
my  children  went  with  me  to  Chester.  Some 
did  not  Some  remained  in  the  country.  I 
did  not  move  all  my  things  to  Chester,  bat 
left  some  of  them  on  the  place.  We  moved 
to  Chester  with  the  intention  of  trying  it 
and  to  see  If  we  could  get  along  and  like  it, 
and,  if  we  did  not,  we  could  move  back. 
We  could  not  get  along,  and  moved  hack." 

It  was  insisted  in  the  court  below,  and 
is  again  urged  here  by  counsel  for  the  plain- 
tiff In  errw,  that,  upon  this  testimony,  which 
was  all  that  was  Introduced  on  that  onbject; 
the  widow  had  abandoned  whatever  bome- 
Btead  rights  sbe  had  In  the  premises  In  ques> 
tlon.  and  we  think  the  poedtion  well  tak«L 
When  she  married  her  second  husband,  and 
removed  with  him  to  his  homestead  In  Ches- 
ter, she  unquestionably  Intended  to,  and  did; 
at  least  for  the  time  betog,  abandon  her 
home  on  this  land.  She  does  not  claim  that 
she  did  so  with  a  purpose  and  Intoitlon  of 
returning  and  reoccupying  the  old  home.  All 
that  she  claims  Is  that  ^e  went  to  Chester 
with  the  Intention  of  trying  it;  and  to  see  U 
she  could  get  along  and  like  it,  and,  if  not, 
could  move  back,  and  then  says,  "We  could 
not  get  along,  and  moved  back."  For  any- 
thing appearing  in  her  testimony,  she  may 
at  any  time  again  change  her  mind,  and  re- 
turn to  her  husband's  homestead,  and  con- 
tinue to  live  there;  and  there  Is  nothing  what- 
ever in  this  record  to  show  that  it  is  not 
her  duly,  as  his  wife,  to  do  so.  "Where  there 
Is  a  removal  from  the  homestead  premlsei^ 
it  win  be  taken  as  an  abandonment  unless 
it  clearly  appears  that  there  Is  the  Intentlm 
to  return  and  occupy  It"  Jackson  v.  Sacfcett 
146  111.  646,  35  N.  E.  284*  and  coses  cited. 
An  eaulvocal  Intention  to  return  la  not  suf- 
ficient Cabees  r.  Mulligan.  87  HL  280,  8T 
Am.  Dec.  247.  In  otiier  words,  a  persw 
cannot  cease  to  occupy  a  homestead,  with  the 
Intention  that  be  or  she  may  or  may  not  re- 
turn, depending  upon  future  conditions  or 
circumstances,  and  still  retain  the  tiomestead 
right 

The  case  of  Buck  v.  Gonlogne^  48  m.  881, 
is  somewhat  idmllar  In  ito  facto  to  titie  case 
at  bar,  with  Hie  distinction  that  it  there  ap- 
peared that  after  her  second  marriage,  Mrs. 
Morse  (the  party  claiming  the  homestead, 
and  removing  with  her  husband  to  profierty 
owned  by  him  in  Steritog)  still  entertolned 
the  intention  of  returning  with  her  bustwDd 
to  tlw  former' home  to  La  Salle;  bnt  vhen 
that  intention  was  to  be  «ecated  did  not 
appear,  and  the  had  not  returned  at  the  time 
the  action  was  brought  In  wbldi  she  attempt- 
>ed  to  set  up  her  homestead  rights.  We  then 
announced  the  uniform  holding  of  thla  coort 
to  be  "that  where  the  husband  removes  trtsoa 
the  homestead  with  bis  family,  end  acqnlres 
another  home,  the  right  Is  lost";  citing  Tit- 
man  V.  Moore,  43  111.  168,  and  Cabeea  t.  SInl- 
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Ugan,  Bupra.  And  we  furtber  said:  "From 
tlie  evidence  in  the  cause,  we  are  satisfied 
t&at  tbere  was  such  an  abandonment  by  the 
widow  aa  precludes  ber  from  asserting  the 
right  Her  Lusband's  home  Is  her  home,  and 
she  cannot  insist  that  she  has  not  acqiUred 
a  new  one.  and  b;  its  acquisition  she  loet  the 
light  of  homestead." 

That  a  party  caimot,  under  our  statute, 
have  two  rights  of  homestead  at  the  same 
time,  Is  too  well  settled  to  need  the  citation 
of  authority,  and  we  are  at  a  loss  to  perceive 
how  the  claim  of  Mrs.  Gorzney  to  a  home- 
stead in  this  land  can  be  sustained  without 
violating  that  well-settled  principle.  The 
fact  that  she  had  returned  to  the  premises 
before  this  proceeding  was  begun  Is,  we 
think,  unimportant  As  already  said,  for  any- 
thing appearing  In  this  record,  she  may  at 
any  time  lawfully  and  with  perfect  right 
return  to  the  borne  of  her  husband,  and  she 
doet  not  even  say  that  she  does  not  Intend 
to  do  so.  His  home  being  ber  home,  and 
It  being  her  duty,  as  bis  wife,  to  live  with 
him,  every  presumption  must  be  that  she  will 
perform  her  duty  in  that  regard.  If  the  hus- 
band should  die,  she  could  unquestionably, 
on  tbe  facts  in  this  record,  claim  and  main- 
tain her  right  of  homestead  In  tbe  Chester 
property.  Having  an  undisputed  right  of 
homestead  tbere,  she  cannot  have  it  here. 
That  her  abandonment  terminated  the  right 
of  homestead  in  her  children  has  also  been 
repeatedly  decided.  Although  Infant  children 
have  rights  in  the  homestead,  they  are  neces- 
sarily under  the  control  of  their  parents  dur- 
ing the  Joint  lives  of  tbe  latter;  and,  as 
the  mother  becomes  tbe  head  of  a  family  up- 
on the  death  of  the  fattier,  her  abandonment 
of  the  homestead  will  deprive  such  children 
of  their  homestead  rights.  .  Shepard  v.  Brew- 
er, 66  HI.  3S3. 

It  Is  Insisted,  however,  by  counsel  for  de- 
fendants In  error,  that,  under  his  bill  and 
the  decree  of  tbe  circuit  court  plaintiff  In 
error  cannot  question  the  decree  below  in 
adjudging  homestead.  Their  position  is  that 
Inasmuch  as  he  claims  by  his  bill  but  one- 
ninth  of  tbe  property  in  fee,  and  the  decree 
gave  him  ttiat  he  has  received  all  he  asked 
for,  or  that  as  the  homestead  is  decreed 
only  against  the  ^ght-ninths,  he  cannot  com- 
plain. However  plausible  the  contention 
may  at  first  Impression  seem  to  be,  we  do  not 
regard  It  aa  sound.  The  Interests  as  set 
up  In  the  bUI,  though  distinct  were  held  by 
the  parties  In  common,  and  as  shown  by  the 
report  of  the  commissioners,  with  the  home- 
stead upon  tbe  imdivlded  eight-ninths,  could 
only  be  severed  by  a  sale  of  the  premises. 
Had  the  court  decreed  the  eight-ninths  to  the 
children,  subject  only  to  dower,  as  averred  in 
the  bill,  the  sale  might  have  been,  and,  pre- 
sumably, In  tbe  absence  of  proof  to  tbe  am- 
trary,  would  have  been,  void,  and  the  ten- 
ancy In  common  severed  by  partition.  The 
law  favors  partition  of  land  among  tenants 
In  common,  rather  than  a  sale  thereof  and 
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a  division  of  the  proceeds,  and  it  is  only 
when  the  land  Itself  cannot  be  partitioned 
that  a  sale  may  be  wdered.  In  this  view  of 
tbe  law,  we  thtnl£  tbe  decree  of  the  court 
below,  erroneously  adjudging  homestead  to 
Mrs.  Gprzney  was  harmful  to  plaintiff  In  er- 
ror, and  therefore  he  has  the  right  to  com- 
1  plain. 

I  The  power  to  order  a  sale  subject  to  the 
!  homestead-  is  not  Involved  here.  That  and 
I  other  questions  which  might  arise  upon  tbe 
I  record  are  waived  by  counsel,  and  not  hen 
I  considered. 

For  the  reason  stated,  tbe  decree  of  tbe 
I  circuit  court  will  be  reversed,  and  the  cause 
remanded  to  that  court  with  directions  to 
proceed  in  accordance  with  the  views  bH^ 
In  expressed.  Berersed  and  remanded. 


taoT  ui.  ui) 
WOBMLBT  T.  WOBMIA  at  «1. 
(Snprene  Oourt  of  Ullnola.  Feb.  17,  1901) 

CBHBTBRnCS  —  DEDICATION  —  WHAT  CONSTI. 

TUTBS— RIGHTS  OF  PUBLIC— OBLIGATIONS  OF 
PKE  OWNER— INJUNCTION— GROUNDS— DESH- 
CRATION  or  CBHBTBRIBS-BQUITT  PRAO 
TICB-APPBAl^RDERS  RSVIBWABI^  WAIV- 
ER—SB  VBRANCB— J  UBATS-DKFBOTIVB  VSSX- 
FICATION— EFFECT. 

1.  Cemeteries  are  among  the  purposes  fw 
which  land  may  be  dedicated, 

2.  Equity  will  enjoin  the  owner  of  laud  dedi- 
cated to  the  public  for  burial  purposes  from 
defacing  or  meddling  with  graves  thereon,  at  the 
suit  of  any  party  havliv  deceased  relatives  or 
friends  buried  therein. 

3.  No  particular  form  of  ceremony  Is  aeces 
sary  to  dedicate  land  for  cemetery  purposes, 
bat  all  that  need  be  shown,  to  constitute  dedi- 
cation, is  the  assent  of  the  owner,  and  tbe  fact 
that  the  land  Is  used  for  the  purposes  intend- 
ed by  the  appropriation. 

4.  A  bill  allegios  that  during  the  lifetime  of 
the  original  owner  of  land  dedicated  for  ceme- 
tery purposes,  such  owner  recognized  the  land 
as  a  cemetery  for  a  period  of  about  51  years, 
during  which  time  be  not  only  buried  his  own 
relatives  therein,  but  permitted  others  to  bury 
their  dead,  and  erected  and  maintained  a  suit- 
able fence  taelo^K  the  land,  permitting  the 
persons  making  interments  to  erect  monaments, 
and  to  protect  and  preserve  the  identity  of  the 
remains  there  borled,  tbere  being  In  all  more 
than  80  persons  buried  in  the  cemetery,  whose 
graves  bad  been  cared  for  by  their  relatives; 
and  further  alleging  that  since  the  death  of 
tbe  original  owner,  his  son  for  more  than  10 
years  thereafter  recognized  the  land  as  a  ceme- 
tenr,  and  did  nothing  to  Interfere  with  Its  use 
until  near  the  time  of  ths  Blins  of  tbe  bill, 
when  he  committed  acts  of  depredation,  by  tear- 
ing down  the  fence,  and  by  pasturing  cattle, 
borses,  and  swine,  and  threatening  to  sUl  vet- 
sons  who  attempted  to  repair  the  fwce  or  care 
for  the  monuments  and'  graves  therein,  and  also 
threatened  to  remove  the  monnmenta.  and  to 
plow  and  cultivate  the  land — stated  good  grounds 
tor  Injnnctlve  relief  at  the  Instauce  of  one  hav- 
ing relatives  buried  in  the  cemeteiTt  and  who 
had  continued  to  protect  the  remains  of  those 
buried  therein,  and  to  preserve  their  Idoitl^ 
and  their  memory  by  monuments. 

6.  Where  the  court  on  sustaining  a  demurrer 
to  a  bill,  also  dismissed  it  for  want  of  equity, 
the  order  for  dismissal  was  not  an  Interlocutory 
order,  tike  the  order  sustaining  the  demurrer, 
bat  was  a  final  order,  reviewable  on  writ  of 
error.  Independently  of  the  question  whether 
complainant  by  taking  leave  to  amend  the  bUl, 
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waived  bli  right  to  complain  of  the  action  of 
the  court  In  instaining  the  demurrer. 

6.  Where  a  bill  for  an  injunction  shows  8n£B- 
cient  equity  to  require  an  answer,  it  is  not 
dismissable  ou  geaeral  demuiTer,  although  the 

{urat  is  so  defective  as  to  authorize  the  disso- 
Dtion  of  a  temporary  injunction. 

7.  Where  Kveral  complaiDants  Join  In  a  bill 
which  is  dismissed  for  want  of  equity,  one  of 
them  alone  can  ane  oat  and  maiutain  a  writ 
of  error  where  he  joins  the  others  as  defendants 
In  error,  and  they  appear  without  assigning  er- 
rors or  croBs-errore,  as  such  coodoct  on  bis  and 
their  part  creates  a  severance. 

Error  to  Circuit  Court;  Kendall  Connty; 
Chas.  A.  Bishop,  Judge. 

KIl  In  chancery  by  George  D.  Wormley 
and  others  a^lnst  John  T.  Wormley.  Tbere 
-was  a  decree  dismissing  tbe  bill  tor  want 
of  equity,  and  complainant  George  D.  Worm- 
ley  brings  error,  jolnlog  bis  co-complainants 
as  defendants  In  error.  RcTersed. 

This  Is  a  bill  In  chancery  filed  In  tbe  cir- 
cuit court  of  Kendall  county  on  June  10, 
1899,  by  the  plaintiff  In  error,  George  D. 
Wormley,  and  all  of  tbe  defendants  In  error 
except  John  T.  Wormley  <BaId  defendants  In 
error,  except  John  T.  Wormley,  being  10  In 
number),  as  complainants,  against  defendant 
In  error  John  T.  Wormley,  as  defendant  A 
general  demurrer  ^as  filed  to  the  bill.  On 
January  4,  1901,  the  demurrer  was  sustain- 
ed. Subsequently,  on  April  3,  1901,  the  bill 
was  dismissed  for  want  of  equity,  and  tbe 
costs  were  taxed  against  tbe  complainants 
below,  and  It  was  ordered  that  tbe  defend- 
ant below  hare  execution  tberefbr.  The  pres- 
ent writ  of  error  Is  sued  out  for  the  purpose 
of  revIewlDg  the  decree  so  entered,  which 
dismissed  the  blU  for  want  of  equity. 

In  the  bill,  the  orators  therein  being  plaln- 
tilT  in  error,  George  D.  Wormley  and  10  other 
persons,  who  are  defendants  In  error  herein 
with  the  defendant  In  error  John  T.  Worm- 
ley,  alleged  that  In  February,  1839,  and  prior 
thereto  and  thereafter,  one  John  H.  Wormley 
was  the  owner  In  fee  of  a  certain  tract  of 
80  acres  of  land  In  said  county,  and  also  was 
tbe  owner  In  fee  of  other  lands  particularly 
described  In  the  bill;  that  such  other  lands 
BO  described  constitnted  In  all  one-half  acre; 
that  said  one-half  acre  of  land  so  described 
was  generally  known  as  the  "Wormley  Ceme- 
tery," and  had  been  so  known  and  recognized 
ever  since  the  year  1839;  that  In  February 
and  June  of  1839  two  of  John  H.  Wormley's 
relatives  were  burled  In  said  one-half  acre 
of  land;  that  In  1&15  a  brotber-In-law  of  his 
was  buried  on  said  half  acre;  that  In  1845 
John  H.  Wormley,  being  the  owner  of  said 
one-half  acre,  and  of  other  lands  about  tbe 
same,  whereon  be  resided,  dedicated  by 
words  and  acts  said  half  acre  for  a  burying 
ground  for  tbe  uses  of  the  Wormley  family 
and  their  relatives;  that  ever  since  1839  said 
half  acre  has  been  used  by  tbe  Wormley 
family  and  the  neighborhood  for  the  uses  of 
sepulture;  that  since  the  year  1815  there 
bare  been  buried  on  said  dedicated  land 
many  persons,  ttie  names  of  about  80  of 


whom  are  mentioned  In  the  bill,  being  of  the 
Wormley-  family,  and  relallres  of  orators; 
that  monuments  have  been  erected  over  the 
graves  of  many  of  said  decedents,  many  of 
them  by  orators;  that  orators  and  otber  rel- 
atives of  said  decedents  have  continued  to 
protect  the  remains  of  those  burled  In  said 
cemetery,  and  to  preserve  the  Identity  and 
memory  of  their  said  relatives;  that  oraton 
have  not  In  any  manner  neglected  to  pre- 
serve tbe  monuments  erected  to  Indicate  the 
Identity  and  preserve  tbe  memory  of  their 
said  relatives,  or  to  give  and  continue  to  said 
cemetery  the  character  and  name  of  a  burial 
ground,  except  so  far  as  they  have  been 
prevented  by  John  T.  Worml^,  the  defend- 
ant; that  there  were  then,  at  the  time  of 
filing  the  bill,  In  said  cemetery,  more  tbao 
80  graves  cared  for  and  kept  by  orators  and 
otber  relatives  of  the  deceased;  that  John 
H.  Wormley  settled  In  Oswego,  in  Kendall 
county,  several  years  before  1839,  and  resid- 
ed on  and  owned  tbe  farm  on  which  said 
cemetery  Is  located  from  the  time  of  sncli 
settlement  until  the  time  of  his  death,  about 
the  year  1890;  that  during  all  that  time  he 
recognized  said  cemetery  as  the  burial 
ground  of  his  relatives  and  the  neighborhood, 
and  assisted  in  maintaining  the  same  as 
such;  that  during  his  lifetime  he,  with  other 
relatives  of  those  burled  in  said  cemet«y, 
canned  to  be  erected  and  maintained  a  salt- 
able  fence  inclosing  said  half  acre  dedicated 
by  him  as  a  cemetery;  that  such  fence  was 
kept  up  by  orators  and  other  relatives  of  tbe 
deceased  until  prevented  by  the  dtfradant 
In  a  violent  and  unlawful  manner;  tbat,  up- 
on the  death  of  John  H.  Wormley,  the  de 
fendant,  John  T.  Wormley,  as  bis  son  and 
heir,  came  into  the  ownership  and  posses- 
sion of  the  farm  on  which  said  cemetery  U 
located,  and  still  owns  and  possesses  tbe 
same;  that,  for  many  years  after  his  coming 
Into  such  ownership  of  said  farm,  be  recog- 
nized the  said  cemetery  as  the  bnrylog 
ground  of  and  for  the  Wormley  family  and 
neighborhood,  and  that  tbe  same  had  been 
dedicated  by  his  father,  John  H.  Wormley, 
for  such  purposes;  that  said  cemetery  Is 
located  on  said  farm,  on  the  line  of  the  Au- 
rora and  Oswego  Wagon  Road,  and  Ingress 
and  egress  In  and  out  of  said  cemetery  can 
be  had  without  In  any  way  Interfering  vltli 
or  trespassing  on  the  lands  or  premises  ot 
the  defendant,  John  T.  Wormley;  tbat  latdy 
said  defendant  has  torn  down  the  fence  sur- 
rounding said  cemetery,  and  Is  pastnrliv 
cattle,  horses,  and  svrine  therein;  that  he 
has  defaced  and  Is  defacing  the  monnmeoti 
and  desecrating  the  graves  in  said  cemeteiy; 
that  he  threatens  to  shoot  and  kill  any  pe^ 
sons  who  attempt  to  fence  said  cemetery,  or 
care  for  the  monuments  and  graves  therehi; 
tbat  be  threatens  to  enter  and  remove  tbe 
monuments  therein,  and  to  plow  and  culti- 
vate the  land  therein;  that  by  threats  anl 
force  be  prevents  orators  and  otber  rehitivei 
of  tbe  burled  from  reptadnf  the  fttice,  cr 
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carlDs  for  tfee  moomnentB  and  graTes  Id  said 
cemeterr;  tbat  orators  fear  that  be  will 
carry  his  ttareata  Into  execution,  unless  re> 
strained  by  the  order  of  tbe  court.  Tbe  bill 
tbereapon  prays  that  John  T.  Wormley  may 
be  restrained  by  Injunction  from  dtfacing  or 
In  any  manner  Interfering  with  tbe  monu- 
ments and  graves  In  said  cemetery,  or  wltb 
orators,  or  any  one  of  them,  In  fencing  said 
cemetery,  and  preserving  the  monuments  and 
caring  for  the  graves  therein,  or  In  any  way 
interfering  with  the  fence  or  fences  of  said 
cemetery  now  or  hereafter  erected;  that  upon 
a  final  hearing  It  may  be  ordered  and  decreed 
that  said  described  one-half  acre  of  land, 
known  as  the  "Wormley  Cemetery,"  has  been 
dedicated  to  tbe  Wormley  family  and  their 
relatives,  and  neighborhood  contiguous  there- 
to, as  a  burying  ground;  that  said  Injunction 
may  be  made  perpetual,  and  orators  may 
have  such  other  relief  as  equity  may  require 
etc 

Aldrleh  ft  WorcestOT,  for  plaintiff  In  errw. 
Hopkins,  Dolph  &  Scol^  for  def«idant  In  er- 
var  John  T.  Worml^. 

NCAGRUDEIl,  J.  (after  stating  tbe  facts). 
1.  It  is  well  settled  in  the  United  States  that 
cemeteries  are  among  the  purposes  for  which 
land  may  be  dedicated,  and  it  Is  held  that, 
upon  such  dedication,  tbe  owner  Is  precluded 
from  exercising  his  former  rights  over  the 
land.  5  Am.  &  Eng.  Ency.  of  Law  ^  Ed.) 
p.  784f  and  cases  referred  to  in  notes. 

It  is  also  well  settled  tbat  a  court  of  eqnltr 
will  enjoin  the  owner  of  land  from  defacing 
or  meddling  with  graves  on  land  dedicated 
to  the  public  for  burial  purposes,  at  the 
suit  of  any  party  having  deceased  relatives 
or  friends  buried  therein.  Beatty  v.  Eurtz, 
2  Pet  685,  7  L.  Ed.  521;  Davidson  T.  Reed. 
Ill  IlL  167,  63  Am.  Bep.  613.  In  the  case  of 
Beatty  v.  Kurtz,  supra,  the  Supreme  Court 
of  the  United  States,  In  speaking  of  prop- 
erty consecrated  to  cemetery  purposes,  held 
tbat  the  removal  of  the  memorials  erected  by 
piety  or  love  to  the  memory  of  tbe  good  are 
such  acts  as  cannot  be  "redressed  by  tbe  or- 
dinary process  of  law.  The  remedy  must  be 
sought.  If  at  all,  in  the  protecting  power  of  a 
court  of  chancery;  operating  by  Its  injunc^ 
tion  to  preserve  the  repose  of  the  ashes  of 
tbe  dead,  and  tbe  religious  sensibilities  of  the 
living."  In  Davidson  v.  Beed,  supra,  two 
persons,  residents  In  the  neighborhood  of  a 
public  burying  ground,  having  friends  burled 
there,  filed  a  bill  to  enjoin  the  party  owning 
tbe  tract  of  land  on  which  It  was  located 
from  defacing  the  graves,  and  to  preserve 
the  ground  for  the  public  use  for  burial  pur- 
poses; and  It  was  there  held  that  they  «ouId 
maintain  the  bill  In  their  names,  for  the 
benefit  of  themselves,, as  well  as  U  |U1  others 
directly  Interested  had  Joined. 

It  Is  also  well  settled  that  no  particular 
form  or  ceremony  is  necessary  to  dedicate 
land  for  the  puzposes  of  a  cemetery.  All 


that  need  be  shown,  to  constitute  such  a  dedi- 
cation, Is  tbe  assent  of  the  owner,  and  tb» 
fact  that  the  land  Is  nsed  for  the  public  pur-' 
poses  intended  by  the  appropriation.  Stak- 
ing off  ground  as  a  cemetery  and  allowing 
burials  therein  amounts  to  a  dellcatlon.  An 
express  setting  apart  of  land  for  such  a  pur- 
pose by  the  owner  may  constitute  a  dedica- 
tion of  the  land  as  a  burial  ground  or  ceme- 
tery. 6  Am.  &  Elng.  Ency.  of  Law  (2d  Ed.) 
p.  784  ;  9  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.) 
p.  28;  Hagaman  v.  Dlttmar,  24  Kan.  42; 
Hayes  v.  Houke.  45  Kan.  466,  25  Pac.  860. 
It  has  been  held  that  the  notorious  nse  of 
property  for  20  years  for  burial  purposes 
with  the  acquiescence  of  the  owner  affords 
presumptive  evidence  of  Its  dedication  for 
such  purposes.  Boyce  t.  Kalbaugh,  47  Md. 
S34,  28  Am.  Bep.  4U. 

In  Davidson  v.  Beed,  supra,  this  court  held 
that  a  dedication  of  land  to  the  public  for 
any  public  use  may  be  shown  by  grant,  by 
user,  or  by  tbe  acts  and  declarations  of  the 
owner,  coupled  with  evidence  of  acceptance 
by  the  public,  and  that,  where  there  was  evi- 
dence of  an  intent  to  dedicate,  no  particular 
form  or  ceremony  Is  necessary.  In  Davidson 
T.  Beed,  supra,  It  appeared  that  tbe  owner 
of  a  quarter  section  of  land  as  early  as  1844 
buried  a  child  in  a  comer  thereof,  since 
which  time  the  same  had  always  been  used 
by  the  people  of  tbe  neighborhood  as  a  public 
burying  place,  and  the  declarations  of  such 
owner  showed  an  intent  to  devote  tbe  land 
to  such  use,  and  the  subsequent  owners  of 
the  quarter  section  of  land  made  no  objec- 
tion to  such  us^  but  recognized  tbe  same  as 
a  public  burial  place;  and  It  was  there  held 
that  these  facts  were  sufficient  to  show  a 
dedication  of  the  land  so  used  to  the  public 
for  a  place  for  the  Interment  of  the  dead. 

In  Alden  Ooal  Co.  v.  Challls,  200  111.  222, 
66  N.  E.  665,  we  have  recently  held  that  the 
statute  of  frauds  does  not  apply  to  dedica- 
tion of  ground  to  the  publit^  but  that  the 
same  may  be  evidenced  by  acts  and  declara- 
tions without  any  writing,  and  that  no  par- 
ticular form  Is  necessary  to  the  validity  of 
the  dedication,  it  being  properly  a  question 
of  Intention,  and  that  a  dedication  may  be 
established  by  parol.  See,  also,  Cincinnati 
V.  White,  6  Pet  440,  8  L.  Ed.  452.  In  Alden 
Coal  Co.  T.  Challls,  supra,  we  also  held  tbat 
the  acceptance  necessary  to  complete  such 
dedication  may  be  Implied  from  acts  and 
from  user,  and  that,  when  the  dedication  Is 
beneficial  or  greatly  convenient  or  necessary 
to  the  public,  an  acceptance  will  be  Implied 
from  slight  circumstances. 

By  comparing  the  allegations  of  the  bill 
In  the  case  at  bar.  as  tbe  same  are  set  forth 
In  the  statement  precedlnK  this  opinion,  with 
the  allegations  of  the  bill  passed  upon  by 
this  court  In  Davidson  v.  Bded,  supra,  It  will 
be  found  that  the  two  cases  correspond  in 
all  essential  particulars.  It  appears  from 
the  allegations  of  the  bill  In  the  present  case 
that  during  the  lifetime  of  John  H.  Wormley, 
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tbe  original  owner  of  the  land  dedicated  for 
the  purposes  of  tbe  Wormley  Cemeterj,  be 
recosnized  tbe  balf  acre  of  ground  liere  In 
question  aR  a  cemetery  for  a  period  of  about 
51  years,  to  ^wl^  from  1839  to  Ms  death,  In 
1880.  During  that  time  he  not  only  buried 
his  own  relatives  upon  this  balf  acre,  and 
permitted  others  to  bury  their  dead  there, 
but  be  indicated  his  Intention  to  make  such 
dedication,  and  to  continue  It^  by  positive 
and  open  acts.  He,  with  others  who  buried 
their  dead  upon  the  half  acre,  caused  to  be 
erected  and  maintained  a  suitable  fence  In- 
closing such  half  acre.  He  permitted  the 
persons  who  buried  their  dead  there  to  erect 
monuments  over  them,  and  to'  protect  and 
preserve  the  Identity  of  the  remains  burled' 
there.  Tbe  bill  alleges  that  more  than  80 
persons  have  been  burled  In  the  cemetery, 
and  that  tbelr  graves  have  been  cared  for 
and  kept  up  by  their  relatives.  John  H. 
Wormley  died  in  1890,  and  tbe  defendant, 
John  T.  Wormley,  his  son,  for  more  than  10 
years  after  that  date,  recognized  tbe  tialf 
acre  as  a  cemetery,  and  did  nothing  to  in- 
terfere with  its  use  as  such  until  about  the 
time  tbe  present  bill  was  filed.  The  bill  also 
alleges  that  be  has  committed  acts  of  dep- 
redation upon  the  cemetery  by  tearing  down 
the  fence  surrounding  it,  and  by  pasturing 
his  horses  and  cattle  and  swine  therein,  and 
also  that  be  not  only  threatens  to  kill  per- 
sona who  attempt  to  rebuild  the  fenoe  around 
tbe  cemetery,  or  care  for  the  monuments  and 
graves  therein,  but  also  threatens  to  remove 
tbe  monuments  erected  to  oommemorate  the 
dead,  and  to  plow  and  cultivate  the  land 
therein.  The  demurrer  filed  by  the  defend- 
ant admits  all  these  allegations  of  the  bill  to 
be  true.  When  the  land  descended  to  John 
T.  Wormley  from  bis  father,  he  Inherited  it 
subject  to  the  rights  which  had  been  acquir- 
ed In  this  half  acre  as  a  cemetery.  The  as- 
sent of  bis  fatbor  to  Its  use  for  such  purposes 
Is  clearly  averred  In  the  bill,  and  it  la  also 
alleged  therelD  and  shown  Uiat  it  was  ac- 
cepted by  the  parties  using  it  for  the  pur- 
poses for  which  It  was  dedicated  by  the 
ovnier. 

Under  the  fticts,  and  under  the  anttiorltles 
applicable  thereto,  we  are  of  the  vifinim  that 
the  court  below  med  in  sustaining  tbe  de- 
murrer to  the  bill  and  that  such  demurrer 
should  have  been  overruled. 

2.  Some  points  of  a  technical  character  are 
Insisted  upon  by  tbe  defendant  In  error  John 
T.  Wormley  as  Justifying  the  action  of  the 
trial  court 

When  the  order  was  entered  on  January  4, 
lODl,  sustaining  the  demurrer  to  the  hill, 
leave  was  granted  to  the  complalnantfi  below 
to  file  an  amendment  to  the  bill  by  January 
26,  lOOL  Tbis  o^^ee  seems  to  have  been  en- 
tered by  mistake  In  Term  No.  18  of  the  law 
side,  Instead  of  Term  No.  18  of  the  chancery 
side,  of  the  docket  of  the  October  term,  1900, 
of  the  circuit  court  Tbe  amendments  were 
not  filed  within  the  time  allowed  by  the 


court  to  wit  by  January  26,  1901,  and  were 
not  filed  until  April  1,  1901.  On  April  3. 
1901,  they  were  stricken  from  the  files  for 
noncompliance  with  the  order,  which  required 
th&a  to  be  filed  by  January  26,  1901. 

Defendant  In  error  Insists  that  by  taking 
leave  to  amend  their  bill  after  the  demurrer 
was  sustained,  the  complainants  confessed 
tbe  demurrer,  and  waived  all  right  to  except 
to  the  milng  of  the  court  in  sustaining  It 
In  sui^Kut  of  this  position,  counsel  cite  many 
cases  which  apply,  as  a  rule  thus  insisted 
upon,  to  common-law  pleadings.  It  Is  also 
said  that  the  decision  of  the  trial  court  in 
sustaining  the  demurrer  was  mwely  Interlocu- 
tory, and  that.  If  complainants  were  willing 
to  rest  their  case  xxpon  the  demurrer,  they 
should  have  moved  tbe  court  to  dismiss  the 
bill,  and  should  liave  entered  of  record  tbelr 
election  to  abide  by  It  It  Is  also  said  tbat 
where  a  demurrer  to  a  bill  in  diancery  la 
sustained,  and  no  amendments  are  made  with- 
in the  time  prescribed  by  tbe  court  the  comt 
may  dismiss  the  bill.  We  do  cot  deem  It 
necessary  to  pass  upon  tbe  validity  ot  ttteaa 
coDteutlous,  as  we  do  not  regard  tbem  as 
being  applicable  to  tbe  present  case. 

The  record  does  not  show  that  the  court 
dismissed  tbe  bill  because  the  amendments 
which  the  complainants  were  glvra  leave  to 
file  were  not  filed  within  tbe  time  specified 
in  th^  order.  The  court  merely  struck  tbe 
amendments  from  the  files  because  tbey  were 
not  filed  within  the  time  allowed.  If.  then, 
the  case  had  been  allowed  to  stand  upon  the 
order  sustaining  the  demurrer  to  the  bill,  a 
difTerent  question  would  be  presented.  The 
question  would  then  arise  whether  It  was 
not  the  duty  of  the  complainants  to  dismlas 
their  bill.  In  order  to  take  an  ara>eal  to.  or 
sue  out  a  writ  of  error  from,  a  reviewing 
court.  But  the  court  itself  dismissed  the  bill, 
entering  the  following  order,  to  wit;  "And 
the  court  thereupon  orders  and  decrees  tbat 
the  bill  of  complaint  filed  herein  be,  and  the 
same  is  hereby,  dismissed  for  want  <tf  equity, 
and  that  the  costs  in  this  cause  be,  and  tbe 
same  are  hereby,  taxed  agalost  the  complaln- 
anta,  and  that  defendant  have  executloa 
therefor."  The  oonrt  having  sustained  the 
demurrer,  dismissed  tbe  bill  of  its  ovrn  mi>- 
tion  for  want  of  equity.  The  order  so  dis- 
missing the  bill  was  not  an  interiocntor 
order,  like  the  order  sustaining  the  demmrer. 
but  was  a  final  coder.  We  see  no  reaami  why 
the  complainants  had  not  the  right  to  review 
this  final  order  by  writ  of  error.  Independent- 
ly of  the  question  whether  the  complainants, 
by  taking  leave  to  amend  th^  bill,  walred 
their  right  to  complain  of  the  action  <tf  the 
court  In  luatRlDing  the  demurrer  to  tbe  bill, 
they  have  tiie  right  to  show,  If  they  can,  tbat 
the  court  erred  In  dismissing  tbe  bill  for  want 
of  equity  upon  Its  face. 

It  Is  also  said  that  tbe  Jurat  attached  to 
the  bill  was  not  In  proper  form,  but  w»  re- 
gard this  as  Immaterial,  for  the  reason  that 
the  Insufficiency  of  the  Jurat*  If  tt  aztoteO, 
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went  only  to  tbe  temporary  Iii]unctl<m  which 
was  granted,  it  had  no  effect  upon  the  bill 
as  a  whole.  There  was  sufficient  equity  In 
the  bill  to  Justify  its  retention,  so  as  to  re- 
gnlre  the  defendant  to  answer  It,  even  if  the 
defective  veiiflcatlon  was  such  as  to  au- 
thorize the  court  to  dissolve  the  temporary 
Injunction.  A  bUl  should  not  be  dismissed 
for  want  of  equity  on  general  demurrer  where 
it  shows  any  ground  ^or  equitable  relief. 
Gooch  T.  Green,  102  III.  SOT;  Weacott  t. 
Wicks,  72  III.  S24.  In  the  latter  case  of 
Wesoott  V.  Wicks  It  was  held  that  "although 
a  case  is  so  defectively  made  by  a  blU  in 
chancery  that  tbe  court  cannot  fully  compre- 
heud  It,  and  pronounce  upon  it  with  con- 
fidence, still,  if  the  court  can  see  from  what 
Is  stated  that  there  Is  equity  In  the  bUl,  It  is 
error  to  sustain  a  den^urrer  to  the  whole  bill 
for  want  of  equity." 

3.  It  la  further  claimed  by  tbe  d^endants 
In  error  that  tbe  writ  of  error  should  be  dis- 
missed for  misjoinder  of  parties.  All  of  tbe 
defendants  in  error,  exc^t  John  T.  Wormley, 
were  co-complainants  In  the  court  below  with 
the  present  plalatifC  In  error,  George  D. 
Wormleyt  and  claimed  tbe  same  r^hts;  and 
tt  Is  said  that  they  shoultl  have  t>een  Joined 
bere  as  plaintiffs  in  error  with  George  D. 
W<Hrmley.  The  general  rule  undoubtedly  If 
that  all  the  plaintiffs  or  defendants  against 
-whom  a  Joint  Judgment  Is  rendered  must 
be  Joined  as  plaintiffs  in  error  where  a  writ 
of  atoT  is  sued  out  by  oi>«  or  more  of  them. 
Section  To  of  the  practice  act,  provides  that, 
in  all  cases  v.-bere  a  Judgment  or  decree  shall 
be  rendered  against  two  or  more  persons,  ei- 
ther one  of  them  may  remove  such  salt  to  the 
Appellate  Court  by  appeai  or  writ  of  emr, 
and  for  that  purpose  shall  be  permitted  to  ow 
tbe  names  of  all  such  persons.  If  necessary. 
S  Starr  &  C.  Ann.  St  1896  <2d  Ed.)  p.  8098; 
Mclntyre  t.  Sholty,  130  111.  171,  20  N.  B.  43; 
Cooke  T.  Cooke,  194  111.  225,  62  N.  B.  630. 
It  is  true  that  the  present  plaintiff  in  error, 
Cteorge  D.  Wormley.  could  have  used  tbe 
names  of  all  his  co-complalnants  In  the  court 
below  as  coplaintiffs  In  error  with  himself  in 
Butog  out  the  present  writ  of  error.  As  was 
Bald  In  Mclntyre  v.  Sholty,  139  111.  1T6,  29 
N.  E.  44:  "All  the  plaintiffs  or  defendants 
In  the  original  suit  who  are  alive  must  Join 
In  the  writ  of  error,  and  it  is  competent  fw 
one  to  Join  the  others  without  their  consent 
The  reasons  for  this  rule  are  that  the  writ 
mnst  agree  with  tlie  record,  and  that,  if 
one  of-  a  number  of  plaintitEs,  or  one  of  a 
number  of  defendants,  who  have  not  distinct 
and  several  interests,  should  be  permitted  to 
bring  a  writ  of  error,  every  one  might  do  the 
same,  and  such  a  practice  would  tend  to 
multiply  BPltn.  It  the  parties  whose  names 
are  tbos  used  by  a  coplalntlff  or  codefendant 
cboose  to  abide  an  erroneous  Judgment,  and 
refuse  to  appear  and  assign  errors,  they  must 
be  summoned  and  severed,  and  then  after  the 
■evoance  the  writ  may  be  prosecuted  in  the 
name  of  sneb  CQpkibitlff  or  codefendant."  If 


in  tbe  present  case  George  D.  Wormley  bad 
sned  out  the  writ  of  error  in  his  own  namc^ 
and  also  In  the  names  of  the  other  co-com- 
plalnants  with  him  in  the  court  below,  and 
If  they  had  refused,  when  their  names  were 
so  used,  to  join  in  tbe  prosecution  of  tbe 
writ,  he  could  have  summoned  them  Into 
court,  and  obtained  a  Judgment  of  sev^ance 
against  them,  so  that  then  he  could  haVe 
prosecuted  the  writ  alone,  and  as  sole  plain- 
tiff in  error.  7  Hncy.  of  PL  &■  Pr.  pp.  860- 
862.  While  this  was  not  done  In  the  present 
case,  yet,  when  George  D.  Wormley  sued 
out  tbe  writ  of  error  alone  in  his  own  name, 
he  made  all  of  his  co-complainants  below  de- 
fendants In  emfl:  with  the  defendant  below, 
John  T.  Wormley.  All  of  bis  co-complaln- 
ants  have  been  served  as  defendants  in  error, 
or  have  entered  their  appearance  as  defend- 
ants In  error.  They  are  therefore  before  this 
court  They  might  have  assigned  cross-er- 
rors, or  they  might  have  asked  to  be  Joined 
with  George  D.  Wormley  as  coplaintiffs  In 
error  for  the  purpose  of  prosecuting  the  writ 
of  error.  They  have  not  taken  any  Budi 
steps.  But  being  before  tbe  court  as  defend- 
ants in  error  by  entry  of  appearance,  the  case 
stands  In  the  same  position  as  thoogh  there 
had  been  a  summons  and  a  severance.  They 
are  in  court,  and  this  would  be  the  only  ef- 
fect which  could  result  from  a  summons. 
Where  there  are  several  defendants  in  an 
action,  all  may  plead  Jointly  one  and  ttte 
same  defense,  or  each  may  plead  a  separate 
defense  for  himself,  and  tn  the  latter  case 
he  Is  Bald  to  sever;  and  his  doing  so  la  t^m- 
ed  "severance  tn  pleading."  25  Am.  ft  Eag. 
Ency.  of  Iaw  {2d  Bd.)  p.  6S1.  In  the  present 
case  there  is  an  actual  severancev  because 
the  plaintiff  tn  error,  George  D.  Wormley,  la 
prosecuting  this  writ  of  error  alone,  and  not 
JoinUy  with  the  other  complainants  In  the 
bill.  Their  action  in  declining  or  neglecting 
to  assign  cross-errors,  or  to  unite  with  him  in 
tbe  proseCDtion  <a  the  writ  of  nror  while 
they  are  In  court  by  th^r  entry  of  appear- 
ance, operates  to  oeate  a  severance,  and  Jos- 
tlflefl  htm  In  ptosecntlng  the  writ  of  error 
alone.  For  these  reasons,  the  motion  to  dia- 
mlss  tbe  writ  of  error  is  overruled. 

Accordingly  the  decree  of  the  circuit  court 
dismissing  the  bill  for  want  of  eqni^  Is  re- 
versed, and  tbe  cause  Is  remanded  to  tiiat 
conrt  Cor  farther  proceedings  in  accordance 
with  tbe  Tiewa  ber^  «q>reHMd.  Bevueed 
and  nmandeO. 

(208  111.  52) 

SHANNON  V.  SWANSON. 
(Supreme  Court  of  Illinois.  Feb.  17,  1904.) 

HUSBAND  —  ALIENATION  OP  WIFE'S  AFFEC- 
TIONS—SEDUCTION—BVIDENC  E—SU  FFICIBaJCT 
— WITNBSS^INSTRUCTIONS  —  DBPBNSB  —  RE- 
LSASB  TO  ANOTHER  SEDUCER. 

1.  There  is  nu  rule  of  law  making  a  seven 
year  old  child  incompetent  as  a  witness  merely 
because  of  his  age. 

2.  Svidence,  in  actioA  for  sedoctfoa  and  alien* 
atloa  of  the  aflecUona  of  plaintiff's  wife,  ex- 
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amined,  and  held  snfficieat  to  aapport  a  verdict 
for  plaintiff,  apart  from  anything  testified  to 
by  plaintiS'i  seven  year  old  bod. 

5.  The  fact  that  a  husband,  in  an  action  for 
seduction  of  his  wife  and  alienatioa  of  her  af- 
fections, proves  no  resuiting  expense  or  loss  of 
services,  does  not  deprive  him  of  the  right  to 
recover  substantial  damages  from  one  who  haa 
committed  adultery  with  her. 

4.  A  charge,  in  an  action  by  a  husband  for 
the'  seduction  of  his  wife  and  alienation  of  ber 
affectioas,  which  states  that  the  fact  that  the 
taosband  has  forgiven  the  cooduct  of  the  adul- 
terous wife  doea  not  relieve  the  seducer  of  the 
wife  from  liaUUty  to  answer  in  damages  to  the 
bneband.  in  the  coocloding  portion  of  which  the 
phrase  "if  any  you  find  from  the  evidence"  oc- 
curs, clearly  referring  to  the  words  "offenses 
of  uie  defendant,"  found  immediately  preced- 
ing snch  pbraae,  li'  not  objectiohable  as  assom- 
lug  tliat  defendant  bad  been  guilty  of  the  adoi* 
tenr  charged. 

6.  The  fact  that  a  brother  of  defendant,  In 
an  action  by  a  husband  for  the  seduction  of  bis 
wife  and  alienation  of  her  affections,  had  also 
had  intercourse  with  her,  and  that  plaintiff  bad 
instituted  an  action  against  him,  and  in  settle- 
ment of  the  suit  had  received  the  sum  of  $1,- 
000  from  the  brother  of  defendant,  and  had 
executed  a  release  of  the  cause  of  action  against 
the  In-other,  ii  no  bar  to  the  action  against  de- 
fendant. 

lError  to  Appellate  Cour^  Second  District 
Action  by  Axel  T.  Swanson  agalnrt  How- 
ard Shannon.  From  a  Jtidgment  of  tbe  Ap- 
pellate Court  affirming  a  Judgment  for  plain- 
tiff (109  111.  App.  274),  defendant  bringa  as 
TOT.  Affirmed. 

William  L.  Pierce  and  W.  a  Eellnm,  for 
plalntlfT  In  error.  Gliffe  &  Gliffe  (H.  A. 
Jones,  of  connsel),  for  defendant  In  error. 

BOOOS,  J.  This  was  an  action  on  the 
case,  brought  by  the  defendant  In  error 
against  tbe  plalntlCt  In  error  for  the  seduc- 
tion and  alienation  of  the  afTectlons  of  Louise 
Swanson,  wife  of  the  defendant  in  error,  by 
the  plaintiff  In  error.  On  the  trial  before  the 
court  and  a  Jary,  Judgment  was  entered  in 
faTor  of  the  defendant  in  error  In  the  sum 
of  11,000,  and  tbe  Judgment  was  affirmed  by 
the  Appellate  Court  for  the  Second  District 
The  record  Is  before  us  on  a  writ  of  error. 

The  plaintiff  In  error  contends  that  the 
trial  court  erroneously  permitted  Harold 
Swanson,  a  boy  about  seven  or  eight  years 
old,  the  son  of  tbe  defendant  in  error,  to  give 
testimony  as  a  witness  for  the  defendant  In 
error;  and  he  Insists  that  aside  from  the 
testimony  of  such  alleged  Incompetent  wit- 
ness, there  was  no  testimony  to  support  the 
allegations  of  the  declaration,  and  urges, 
therefore,  that  the  court  erred  In  denying  the 
motion,  entered  at  tbe  close  of  all  the  evi- 
dence, for  an  Instruction  directing  the  Jury 
to  return  a  verdict  of  not  guilty.  We  find  In 
the  record,  apart  from  anything  testified  to 
by  the  said  Harold  Swanson,  abundant  evi- 
dence tending  to  show  that  the  plaintiff  in 
error  committed  adultery  with  tbe  said 
Louise;  that  he  came  to  the  home  of  tbe  de- 
fendant In  error.  In  Klrkland,  In  the  night- 
Ume,  and  that  Louise  left  tbe  bed  of  the  de- 
fmdant  in  error,  her  husband,  to  meet  and 


consort  with  the  plaintiff  In  error  In  anotiier 
room  of  the  building;  that  he  Induced  her  to 
leave  the  home  of  her  husband,  taking  with 
ber  the  boy,  Harold,  and  take  up  her  abode 
In  Rockford;  that  plaintiff  in  error  caused  a 
portion  of  tbe  household  furniture  to  be  tak- 
en from  the  home  of  tbe  defendant  In  error 
and  stored  for  a  short  time  in  a  shed  on  hta 
premises,  and  that  he  afterwards  hauled  the 
same  to  Rockford  and  placed  it  in  rooms 
which  were  occupied  by  said  Louise.  More- 
over, we  are  unable  to  agree  that  it  was  er- 
ror to  permit  the  boy,  Harold,  to  testify. 
Some  traces  are  found  of  an  ancient  role  of 
the  common  law  making  the  age  of  a  child 
the  arbitrary  test  of  competency  to  testify, 
but  If  It  ever  was  well  established  It  has 
long  since  fallen  Into  disuse  and  become  ob- 
solete. Intelligence,  ability  to  comprehend 
the  meaning  of  an  oath  and  the  moral  obU- 
gatlon  to  speak  the  truth,  and  not  age^  are 
the  tests  by  which  the  competency  of  a  child 
to  glTO  testimony  is  determined.  Draper  v. 
Draper,  68  III.  17;  16  Am.  &  Bng.  Bncy.  of 
Law  (2d  Bd.)  p.  288;  Bradner  on  Evidence, 
p.  135.  Section  10  of  division  2  of  tbe  Crim- 
inal Code  (Kurd's  Bev.  St.  1901,  c.  88,  f  2S2) 
proTldra  that  every  person  who  is  neither  an 
Idiot  nor  lunatic,  nor  affected  with  Insanity, 
and  who  has  arrlred  at  the  age  of  14  years; 
shall  be  mnsldered  of  sound  mind,  and  that 
persons  who  have  not  reached  that  age  shall 
be  considered  of  sound  mind  if  they  compre- 
hend the  distinction  between  good  and  evil. 
In  analogy  to  this  rule  of  the  criminal  law, 
a  witness  who  has  reached  the  age  of  14 
years  should  be  presumed,  prima  fade,  com- 
petent. If  below  that  age,  his  competency 
to  testify  Is  to  be  determined  by  an  Inqnliy 
as  to  the  strength  of  his  mental  faculties 
and  bis  power  to  understand  and  appreciate 
the  moral  duty  to  speak  the  truth.  This  in- 
quiry is  to  advise  tbe  trial  Judge,  whose  duty 
It  is  to  determine  whether  tbe  person  Is  com- 
petent to  testify.  The  decision  of  this  mat- 
ter may  be  reviewed,  but  as  tbe  intelligence 
of  tbe  witness  Is  to  be  ascertained,  to  some 
extent,  by  his  appearance  and  conduct  while 
In  the  presence  of  the  court,  and  as  tlie  Judge 
is  rested  with  a  degree  of  discretion^  it  Is 
only  when  there  has  been  an  abuse  of  discre- 
tion, or  a  manifest  misapprehension  of  some 
legal  principle,  that  the  decision  will  be  re- 
viewed. 16  Am.  &  Eng.  Ency.  of  Law  (2d 
Ed.)  270,  271.  In  the  case  at  bar  the  wit- 
ness Harold  was  subjected  to  an  examina- 
tion. We  have  consulted  the  record  with 
reference  thereto,  and  agre^  with  the  trial 
court  that  the  boy  had  sufficient  mental  per^ 
ceptlon  and  moral  understanding  to  qualify 
him  to  speak  as  a  witness,  the  weight  and 
value  of  his  testimony  being  matters  for  tlie 
consideration  of  the  Jury. 

A  husband  Is  entitled  to  recover  substan- 
tial damages  from  one  who  has  committed 
adultery  with  his  wife,  although  he  proves 
no  resulting  expense  or  loss  of  servtcea 
(Tnndt  t.  Hartmnft,  41  III.  9;  8  Am.  ft  Bn» 
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Ency.  of  lAW  CZd  Bd.]  260,  and  tills  an- 
Bwers  the  oomplalnti  u  to  Instroctloiu  Noa. 
2  and  a. 

It  Is  complained  that  InstrnctloD  No.  8 
contains  an  assumption  that  the  plaintiff  in 
error  had  been  guilty  of  adultery  with  the 
wife  of  the  defendant  In  error,  and,  as  to 
the  fourth  Instruction,  that  it  assumes  the  re- 
lations between  the  bosband  and  wife  were 
cordial  and  affectionate.  Both  of  the  In- 
structions are  so  drawn  as  that  they  are  like- 
ly to  provoke  tbo  criticism  made  against 
them.  The  purpose  of  instruction  No.  3  was 
to  adTlse  the  jury  of  the  general  legal  prin- 
ciple that  the  fact  that  a  husband  has  for- 
given the  conduct  of  an  adulterous  wife  does 
not  relieve  the  seducer  of  the  wife  from  le- 
gal liability  to  answer  Id  damages  to  the 
husband,  and  tbe  language  found  In  an  opin- 
ion of  the  Supreme  Court  of  New  Xlampshlre 
anzwnncing  that  doctrine  was  framed  IntO' 
the  instruction.  In  the  including  portion  of 
the  Instruction  the  phrase,  'if  any  yon  find 
from  the  eTldence***  clearly  refers  to  the 
words  *'offenses  of  the  defendant,"  found  im- 
mediately preceding  such  phrase,  and  would, 
wft  think,  prevoit  the  Jury  from  being  misled 
to  belioTe  the  court  assumed  it  to  be  true^ 
or  to  bisTe  been  proven,  that  defendant  lud 
eommittbd  the  offense  of  adultery.  There  Is 
no  assnmpttoD  of  fact  in  the  fourth  Instruc- 
tion. Whether  the  relations  between  the 
husband  and  wife  were  cordial  and  affec- 
tionate waa  left  by  It  to  be  determined  by 
tte  Jury  from  tbe  evidence. 

The  tect  that  Parker  Shannon,  a  brother 
of  tlie  plaintiff  In  error,  bad  also  bad  inter- 
course with  the  wife  of  the  defendant  In  vt- 
ror.  and  that  the  deftodant  In  error  bad  in- 
stltated  an  action  against  him,  and  in  settle- 
ment of  tbe  suit  had  recdved  the  sum  of 
11,000  from  Parker,  and  had  executed  a  re> 
lease  of  the  cause  of  action  against  Parker, 
did  not  bar  the  action  against  the  plelnllff  In 
error,  or  make  it  Incumbent  upon  the  trial 
Judge  to  grant  the  motion  for  an  Instruction 
directing  a  perempbwy  verdict  tor  the  de- 
fendant The  acts  (tf  adultery  of  Parker 
Shannon  and  of  tbe  plaintiff  In  error  were 
separate  and  distinct  acts*  and  not  one  act 
or  wroi^  and  no  right  of  action  accfued 
against  them  Jointly.  Tliere  being  no  Joint 
liabUlty,  tbe  doctrine  that  satisfactimi  by  one 
Joint  tort  feasor  bars  recovery  against  all 
other  of  snch  tort  feasors  has  no  application. 
Teasel  v.  Alexander,  68  111.  254;  Chicago  ft 
Northwestern  Railway  Co.  v.  Scates,  00  111. 
686.  Tbe  Judgment  Is  affirmed. 

Judgment  afflsmed. 

(807  ni.  6») 

HARRISON  V.  NATIONAI,  BANE  OP 

MONMOUTH. 

<Snpreme  Court  of  Illinois.  Feb.  17,  1904.) 

gUPRBin  COURT-CBRTIFTCATB  OF  APFBL- 
LATB  COURT— FINDINGS. 

1.  The  eertifieate  of  tlie  Appellate  Court  cn> 
tiering  a  cause  to  the  Supreme  Court  does  not 


nresent  any  question  fw  eondderatton  unless 
the  record  ^ws  QuesUons  of  law  to  be  passed 

on. 

2.  Tbe  findingi  of  fact  by  the  Appellate  Court 
confirmatory  of  findingB  below  are  binding  on 
appeal  to  tbe  Supreme  Court. 

8.  Under  Prac.  Act,  S  42  (Hmd's  Rev.  St 
1001.  c  110,  I  4S),  where  appellant  desires  to 
preserve  for  the  consideratioQ  of  the  Supreme 
Com-t  a  question  aa  to  the  jurisdiction  of  the 
court,  be  should  present  to  tbe  trial  court  a 
proposition  to  be  held  or  refused  1^  such  court. 

Appeal  from  Appellate  Court,  Second  Dis- 
trict 

Action  by  tlie  National  Bank  of  Monmouth 
against  F.  O.  Harrison.  From  a  Judgment 
of  the  Appellate  Court  (lOS  UL  Appw  493)  af- 
firming Judgment  for  defendant,  be  appeals. 
Affirmed* 

C.  H.  lAyman,  foe  appelant  J.  B.  Brown 
and  L.  Ij.  Legg,  for  appellea. 

BICES.  J.  Tbia  was  an  action  of  assomp' 
idt  tnron^t  to  tbe  September  term,  1001,  of 
the  Warren  county  drcoit  court  by  the  Na- 
tional Bank  of  MonnuK^  against  F.  O.  Har^ 
rlson,  Allen  Jones,  and  O.  T.  Kimmel,  Har* 
rlscMi  and  Jones  being  tbe  makers  of  the 
promissory  note  sued  on,  and  Elmmel  being 
Indorser  tbereon.  Summons  was  issued  di- 
rected to  Hie  sbnlfl  of  Franklin  eounly  for 
Harrison  and  Jones,  and  to  the  sheriff  of 
Warren  county  for  Klmmel.  The  snmnunui 
Issued  to  Franklin  county  waa  returned  to  tlia 
cleA  of  tbe  Warr«i  county  cbrcolt  court 
with  tbe  Indoraematt  of  tbe  sheriff  showing 
service  as  to  appelant,  -  Hanlson.  and  not 
served  aa  to  Jones,  and  the  summons  to  War- 
ren county  was  returned  showing  d^endant 
not  found.  Appellant  Harrison,  filed  his 
plea  in  abatement  to  the  Jurisdiction  at  tbe 
court  to  wlileb  r^Ucation  was  filed.  Elm- 
mel appeared  and  filed  tbe  general  Issue, 
and  upon  tbe  day  of  trial  Kinunel  withdrew 
Ills  plea  of  general  Issue  and  entered  bis  ap- 
pearance, and  allowed  a  d^ult  to  be  taken 
as  to  blm.  A  Jury  was  waived,  and  both 
matters  of  law  and  fact  were  nbmltted  to 
the  Goort  and,  after  tbe  introductlcm  of  evi- 
dence as  to  the  place  of  residence  of  Elm- 
mel, the  court  found  the  issues  for  the  plain- 
tiff, and  entered  Judgment  against  appellant 
upon  his  plea  In  abatement  In  tbe  sum  of 
9288.71,  and  Judgment  by  default  against 
Eimmel  for  tbe  same  amount  An  appeal 
was  prosecuted  to  tbe  Ai^dlate  Court  by 
appellant,  Harrison,  where  the  Judgment  of 
the  drcuit  court  was  affirmed,  and  the  case 
is  brought  to  this  court  upon  a  certificate  of 
importance: 

Tbe  cause  waa  tried  before  the  court  with- 
out a  Jury,  and  no  propositions  of  law  were 
submitted,  and  there  are  therefore  no  ques- 
tions of  law  before  this  court  for  review. 
The  certificate  of  tbe  Appellate  Court  certi- 
fying a  cause  to  this  court  does  not  present 
any  question  for  tbe  consideration  of  this 
court  unless  tbe  record  shows  questions  of 
law  to  be  passed  upon.  Commercial  Nat 
Bank  v.  Caunlfl,  161  111.  329,  87  N.  E.  SdS. 
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Two  questlonB  are  presented  by  the  record. 
The  first  la  as  to  whether  the  defendant  Klm- 
mel  was  a  resident  of  Warren  county,  so  as 
to  give  the  court  Jurisdiction  of  a  defendant 
In  another  county,  under  section  2  of  the 
practice  act  (Kurd's  Rev.  St  1901,  c.  110,'  | 
2),  and  this  being  a  question  of  fact,  and  bar- 
ing been  decided  adversely  to  appellant  by 
the  Api>ellate  Conrt,  Its  Judgment  Is  final. 
Under  the  second,  appellant  lurgea  that  to 
authorize  suit  against  him,  a  resident  of 
Franklin  county.  In  a  court  In  Warren  coun- 
ty, his  liabUity  and  tliat  of  Klmmel.  his  co- 
defendant,  must  be  ft  Jolqt  liability,  and  that 
appellant's  liability  as  maker  and  tbe  li- 
ability of  Klmmel  as  indorser  Is  not  under 
onr  statute,  a  Joint  liability,  although  the 
statute  authorizes  a  Jc^t  action  In  such 
cases.  If  appellant  desired  to  preserve  that 
qaestlon  for  the  consideration  of  this  court 
he  Bhould  have  presented  to  the  trial  court  a 
proposition  to  be  held  or  refused  by  tliat 
ooart  under  section  42  of  the  practice  act 
(Hurd*s  ReT.  St  1001.  c.  110,  i  4S),  and  the 
holding  at  the  trial  court  thereon  could  have 
been  reviewed  by  this  court  The  Jodgment 
ct  the  Appellate  Court  la  afflrmed. 

Judgment  affirmed. 


can  DL  zm 

SHSA.  flt  al.  T.  TEUFEBT. 
(Suprone  Gomt  of  Illinois.  Feb.  17,  1904.) 

FRADB— PROOUREMENT  OF  OONVaTANGB-BVI- 

DENCB-^PPICIKNCY. 

1.  Plaintiff  claimed  that  she  was  73  years  old, 
that  her  husband  was  69,  and  that  neither  un- 
derstood the  English  language;  that  she  ex- 
changed her  real  property  on  fraudulent  repre- 
sentations by  defendant  that  the  ezchan^ 
would  be  profitable  for  her;  and  that  she  did 
not  nnderstand  the  contract  and  did  not  Itnow 
that  it  was  a  conveyance.  PlaiDtiff''s  property 
was  worth  $8,000,  for  which  she  received  three 
pieces  of  property,  one  Incnmbered  by  a  mort- 
gage of  f3,0(K}  and  worth  but  little  more,  and 
the  other  two  incumbered  for  about  their  full 
value;  whll^'of  the  $2,000  which  she  was  to 
receiTe  In  money,  she  got  but  $546.  Held,  that 
the  evidence  was  sufflclent  to  support  a  finding 
of  fraud. 

2.  FiDdings  by  the  chancellor,  on  testimony 
taken  In  open  court  wUl  not  be  set  aside  un- 
less cleaiiy  against  the  weight  of  the  evidence. 

Appeal  from  Superior  Oonrt;  Cook  Ooimty; 
Jesse  Holdom,  Judge. 

Bill  by  Margaretha  Teufert  against  Ed- 
ward Shea  and  others.  From  a  decree  for 
plalntifT,  defoidant  Edwaid  Shea  appeala. 
Affirmed. 

Elmer  H.  Adams,  for  appellant  John 
8tdk  (Alblw  Gate,  of  counsel),  for  app^ea 
ntt  Bros.,  for  John  O.  Butts, 

WILKIN,  J.  Appellee  filed  her  Mil  in  the 
superior  court  of  Cook  county  to  set  aside  a 
deed  of  conveyance  from  her  to  appellant 

Appellee  was  the  owner  of  a  certain  plecft 
of  property  in  Chicago  known  as  No.  S8S 
South  Central  Park  avenue,  consistiiv  of  a 
three-story  brick  flat  building  witli  three 


apartments,  and  of  the  value  of  about  $8,000. 
She  was  73  years  old  and  in  poor  health,  re- 
siding In  one  of  tbe  flats  with  h«r  husband, 
who  was  69  years  of  age  and  also  in  poor 
health.  They  were  Iwth  Germans,  and  claim- 
ed to  be  unable  to  speak  or  understand  the 
English  language.  Defendant  John  0.  Butts 
was  a  real  estate  agent,  and  had  tbe  above- 
described  property  in  bis  charge  for  sale  or 
trade.  In  September,  1902,  he  took  t&e  ap- 
pellant Shea,  to  look  at  the  property  as  a 
prospectlTe  buyer,  and,  as  a  result  of  that 
visit  &  written  agreement  was  entered  into 
which  provided  that  appellee  should  transfer 
to  Shea  the  property  In  question,  and  rective 
in  exchange  thwefor  three  other  pieces  of 
property  and  $2,000  In  cash.  The  transfers 
were  subsequently  made  in  pursuance  of  such 
agreement  and  the  appellant  mortgaged  the 
property  In  question  to  one  OIlu,  as  trustee, 
for  the  sum  of  $4,500,  out  of  the  proceeds  of 
which  he  was  to  pay  $2,000  to  appellee  and 
$1,500  for  one  of  the  pieces  of  property  which 
had  been  conveyed  to  her,  and  which,  at  the 
time  of  tbe  transfer,  belonged  to  a '  third 
party.  Some  time  after  the  conveyances  had 
been  made,  appellee  discovered  that  the  prop- 
erty which  she  bad  received  was  mortgaged 
for  about  all  It  was  worth,  and  she  immedi- 
ately filed  ber  bill  In  the  superior  oonit  of 
Cook  county  to  set  aside  hee  deed  of  convey* 
ance  to  appellant,  on  the  ground  that  sack 
deed  and  her  contract  of  sale  were  obtained 
from  her  by  the  appellant  and  defendant 
'Butts  by  fraud  and  misrepresentations.  Sev- 
eral others  were  made  parties  defendant  to 
the  bin.  but  as  the  action  was  dismissed  by 
the  trial  court  as  to  them,  their  rights  need 
not  be  considered. 

Upon  a  hearing  before  the  court  a  decree 
was  entered,  which  found  that  the  material 
averments  of  the  bin  had  been  proven,  and 
that  fraud  tiad  been  practiced  upon  tbe  ap- 
pellee in  the  procurement  of  said  deed,  and 
that  both  the  defendant  John  C.  Butts  and 
Edward  Shea  were  parties  to  the  fTand,  and 
that  the  conveyance  from  appellee  to  appel- 
lant, Shea,  should  be  set  aside  and  vacated. 
The  decree  further  provided  that  the  defend- 
ant shoQld  be  credited  witti  $546.80  wUdi 
they  had  paid  to  appdiee  on  the  $2,000  cadi 
which  idle  was  to  receire;  tiiat  tbe  tmst 
deed,  or  mortgage,  which  appellant  bad  pla* 
ced  on  the  property  conv^ed  to  him  by  her, 
amounting  to  $4,500,  conid  not  eqnltaUy  be 
set  aside  as  to  the  holder  tbereo^  bnt  that 
the  balance  of  tlie  incumbrance,  amonntlnc 
to  $8,958^  abonid  be  charged  against  tbe 
defendants  Butts  and  Shea,  and  the  cause 
was  teteneA  to  the  master  in  chancery  to  as- 
certain tbe  proportion  of  that  amonnt  whieh 
should  be  char^  against  each  of  theoL  The 
court  also  decreed  that  tlie  receiver  who  bad 
prerlonsly  been  appointed  ahonld  eontlnne  ia 
diarge  of  several  other  pieces  of  property 
belonging  to  appellant  inclndtng  tboee  for 
which  he  had  made  deeda,  until  tbe  rents 
and  profits  derived  therefrom  should  be  tof- 
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Sclent  to  latlBfj  the  money  decreed  against 
the  defeDdaDta.  The  defendant  Edward  Shea 
alone  appeals.  The  only  ground  of  reTersal 
urged  bj  him  la,  that  the  decree  of  the 
court  below  Is  not  sustained  by  the  evidence. 

In  support  of  her  bill,  the  appellee  tes- 
tified, throufb  an  interpreter,  that  she  was 
73  years  of  age  and  in  poor  health;  that  her 
husband  was  69  years  of  age,  and  at  the 
Hmti  the  contract  In  question  was  entered 
Into  was  confined  in  a  hospital  with  a  broken 
arm ;  that  the  property  conveyed  by  her  con- 
sisted of  a  three-story  brick  fiat  building 
about  six  years  old,  modem  In  all  respects, 
and  heated  by  a  hot-water  plant;  that  it 
would  reasonably  rent  for  ffiO  per  mwith; 
that  the  defendabt  Butts  came  to  her  and 
wanted  to  sell  her  house;  "came  In  July, 
1902,  with  another  man— I  think  Mr.  Shea;" 
that  at  his  request  she  permitted  him  (Butts) 
to  take  charge  of  the  said  property;  that,  at 
the  time  he  brought  Shea  to  see  It,  he  told 
her  that  the  property  for  which  she  was 
trading  was  of  the  value  of  about  98,000,  and 
would  be  worth  $10,000  or  $11,000  In  the 
spring;  that  it  was  free  from  incumbrance, 
and,  if  she  would  permit  him  to  trade,  be 
would  treat  her  as  a  mother  and  make  money 
for  her.  She  further  testified  that  she  was 
unable  to  speak  or  understand  the  Engllst 
language,  and  that  at  the  time  she  signed, 
the  contract  of  sale  its  contents  wei*e  not 
explained  to  her,  and  she  did  not  know  what 
she  was  sigdnSi  and  at  the  time  the  deed 
of  conve>'aacc  wa;*  made  she  did  not  under- 
stand It  was  ft  deed,  and  did  not  understand 
that  she  war  CMiveylnc  her  property.  Her 
husband  also  testified  tc  the  samo  statement 
by  the  defendants  as  tc  the  relative  valuer 
of  the  property  They  werr  both  contradict- 
ed, In  the  maii^  by  both  of  the  defendants, 
and.  If  the  case  depended  altogether  uik>d 
the  testimony  of  witnesses  we  diould  hesi- 
tate to  affirm  the  decree.  Other  facts  and 
circumatances  proved  in  the  case  are  entitled 
to  serious  consideration  and  weight  At  the 
time  the  trade  was  entered  into^  appellee 
owned  property  of  the  reasonable  value  ol 
$8,000,  tree  from  Incombrance.  After  the 
trade  bad  been  entered  into  she  received 
three  pieces  of  property,  all  of  which  were 
much  inferior  in  value  to  that  which  she 
parted  with— one,  incumbered  by  a  mortgage 
of  $3,000,  worth,  as  testified  to  hy  defend- 
ants' own  witnesses,  but  $4,630;  the  other 
two  pieces  being  incumbered  for  about  their 
full  value.  The  evidence  shows  that  appellee 
received  practically  no  real  estate  in  ex- 
change for  the  property  which  she  transfer- 
red to  appellant,  and  that,  of  the  $2,000 
which  she  was  to  receive  from  appellant  in 
cash,  she  got  hut  $546,  the  balance  being 
consumed  in  commiseions  charged  by  the  de- 
fendant Butts,  In  the  payment  of  Judgments 
claimed  to  exist  against  her,  and  in  the  satis- 
ftiction  of  an  attachment  proceeding  which 
was  secured  to  be  Issned  against  her  by  the 
d«Cendiurt  Botti; 


FriHU  all  the  evidence  In  tba  record,  It 
would  seem  that  the  transaction  aa  to  the 
complainant  below  was  most  unconscionable, 
and  should  not  be  upheld  in  a  coiirt  of  equity. 
It  Is  also  to  be  observed  that  In  the  trial  of 
the  case  In  the  court  below  the  testimony 
was  taken  before  the  chancellor  in  open 
court  He  saw  the  witnesses  and  heard  them 
tesiify,  and.  as  we  have  often  bdd,  hla  de- 
cree under  those  circumstances  will  only  be 
set  aside  when  it  Is  clearly  against  the 
weight  of  the  evidence.  In  this  case  we 
think  the  decree  of  the  superior  court  was 
Justified  1)7  all  ttie  beta  and  drcumstaneet 
proved. 

Decree  afflrmed. 

(M7  nL  4H) 

PITTSBDEO,  0,  O.  ft  ST.  U  B.  CO.  t. 

SMITH. 

(Supreme  Coort  of  Illinois.   Feb.  17,  1904.) 

TRIAI^UESTIONB  TO  JURT—SUBMISSION  TO 
ADVERSE  COUNSEL-SUBMISSION  BY 
COURT— PR£1]UD1CXAL.  ERROR. 

1.  Where  an  iustraction  is  such  that  an  fm- 
perXection  in  it  may  ba  cured  .by  others,  error 
In  giving  or  refusing  it  will  not  be  coasldered 
on  appeal  unless  all  the  Inetractions  are  set  out 
in  the  abstract. 

2.  Hiud's  Uev.  St  1899,  c.  110,  {  &Sa,  de- 
clares that  in  any  case  iu  which  the  juiy  render 
a  general  verdict  they  may  be  required,  and 
muBt  be  required  on  request  of  aay  party,  to 
find  specially  on  any  materiel  question,  which 
question  shall  be  submitted  by  the  party  re- 
questing it  to  the  adverse  party  before  argu- 
ment to  the  jury.  Bcld,  that  the  statute  Is 
mandatory,  and  where  a  party  requests  a  find- 
ing he  must  submit  it  to  uie  adverse  party. 

3.  The  statute  is  not  in  violation  of  the  an- 
cient mode  of  trial  by  jury. 

4.  Where  an  interrogatory  Is  propounded  by 
the  court  without  any  request  the  court  most 
submit  it  to  the  party  to  whom  it  is  adverse. 

5.  Where,  in  an  action  for  Injuries  sustained 
by  plaintiff  owing  to  the  alleged  n^llgence  of 
defendant  the  questions  whetner  plaintiff  was 

Silty  of  contributory  negligence  and  whether 
feudant  was  guilty  of  negligence  were  ma- 
terial and  aharp^  controverted,  it  was  prejudi- 
cial error  for  the  court  to  submit  to  the  Jury, 
without  submitting  to  counsel  for  defendaat 
the  question  whether  plaintifft  by  the  exardse 
of  ordinaiy  caz^  could  have  avoided  the  aed- 
dent 

Appeal  fKHD  Appellate  Oonrt,  First  Dis- 
trict 

Action  by  Louise  Smith  against  the  Pitts- 
burg, CiudnnaU,  Chicago  A  St  Louis  Rail- 
road Company,  From  a  Judgment  of  the  Ap- 
pellate Court  affirming  a  Judgment  In  favor 
of  plaintiff,  defendant  appeala  Beversed. 

Jesse  B.  Barton  (Oeorge  Wlllard,  of  coun- 
sel), for  appellant  Vranda  T.  Morphy,  for 
appellee. 

OABTWRIGHT,  J.  This  Is  an  action  on 
the  case  brought  by  appellee,  In  the  superior 
court  of  Cook  county,  against  appellant  and 
the  Chicago  Terminal  Transfer  Railroad  Com- 
pany, to  recover  damages  for  injuries  re- 
ceived by  appellee  on  December  8,  1899,  by 
being  struck  by  an  engine  at  the  crossing  of 
appellant's  track  and  Thlriy-Flftb  vtree^  la 
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the  clt7  of  Chicago^  TIm  suit  wag  begnn  on 
April  26*  1900,  and  the  declaration  contabied 
a  single  connt^  alleging  that  appellant  owned 
the  railroad  tnu^  and,  the  terminal  com- 
pany operated  an  engine  and  train  thereon, 
and  It  charged  ne^gence,  goierally.  In  the 
management  of  the  engine  and  train  causing 
the  InJnzy.  On  September  10,  1901,  four  ad- 
dltional  oonnta  were  filed,  cbar^ig  negli- 
gence^ first;  In  falling  to  ring  an  engine  bell 
as  required  by  a  dty  ordinance;  second.  In 
failing  to  ring  a  bell  or  blow  a  whisUe  as 
required  by  statute;  third,  that  the  fiagman 
at  the  crossing  did  not  give  reasonable  warn- 
ing or  notice  of  the  approach  of  the  train; 
andt  foorth,  rqwatlng  the  chaxge  that  the 
ordinance  was  not  compiled  wIQl  On  Bqh 
tember  26,  1901,  two  more  counts  were  filed, 
charging  neglige&co,  first.  In  not  stationing 
or  maintaining  a  flagman  at  the  crossing, 
and  not  signaling  and  warning  appellee,  by 
Its  fiagman  or  otherwise,  of  the  approaclilng 
engine  and  cars;  and,  second.  In  falUng  to 
give  warning  by  bdl,  wbistle,  flagman,  or 
otherwise.  The  plea  was  the  general  Issue, 
and  there  was  a  trial,  at  wfaicb  appellant  and 
the  terminal  company  each  asked  the  court 
to  direct  a  verdict  of  not  guUty  as  to  it 
The  court  granted  the  motion  of  the  terminal 
company,  and  Instructed  the  jury  to  find  it 
not  guil^,  but  denied  the  motion  of  appel- 
lant, and  submitted  the  issue  to  the  Jury  as 
to  it  The  court,  ot  Its  own  motion,  directed 
tbe  Jury,  in  addition  to  tbe  general  verdict 
to  answer  the  following  special  intexroga- 
tory:  "Do  yon  flnd,  from  the  evidence,  that 
the  plaintiff,  by  tbe  exercise  of  ordinary  care 
on  her  part  tor  her  own  safety,  Just  before 
and  at  the  time  of  the  accident  In  question, 
could  have  avoided  the  same?"  The  Jury  re- 
turned a  general  verdict  flndlog  appellant 
guilty,  and  assGSSlng  the  damages  at  $2,000, 
and  answered  "No"  to  the  question  propound- 
ed by  the  court  Appellant  appealed  to  the 
Appellate  Oonrt  for  the  First  District  and, 
tbe  Judgment  beii^  affirmed,  prosecuted  this 
appeal. 

The  following  facts  were  proved  on  the 
trial:  Tblrty-Flft^  street  runs  east  and  west 
Crossing  It  at  right  anglM  there  are  six 
steam  railroad  tracks,  tbe  west  two  of  which 
are  owned  by  appellant— tbe  oist  one  for 
north-bonnd  trains  and  the  west  one  for 
south-bound  trains.  There  ate  two  street  car 
tracks  crossing  tbe  railroad  tracks  near  the 
middle  of  tbe  street  A  few  feet  west  of  the 
west  track,  and  Just  north  of  the  curb  line  of 
tbe  street  Ui  a  flagman's  shanty.  Tbe  accldmt 
occurred  about  2:30  p.  m.  of  Decembtf  8; 
1890— a  clear,  bright  day.  Appellee  and  two 
other  women  were  walking  west  m  the  side- 
walk on  tbe  south  side  of  Thirty-Fifth  street 
They  crossed  the  other  tracks,  and  when 
they  came  to  appellanffs  tracks  a  loi^  frdght 
train  was  going  north  on  the  east  track.  The 
tromen  stopped  and  stood  talking  while  the 
freight  train  was  passing.  The  train  made  a 
great  deal  of  noise,  especially  In  crossing  tbe 


street  car  tracAak  As  soon  as  the  last  car 
bad  passed  the  sidewalk,  they  started  to 
cross  the  street  At  tbat  time  a  south-bound 
train  was  approaching  on  the  west  track,  and 
was  about  76  feet  north  of  tbe  street  The 
brakeman  on  the  rear  of  tbe  freight  train 
saw  the  women  as  the  rear  of  that  train  ap- 
proached the  crossing,  and.  his  attentlm  be- 
ing called  by  the  whistle  of  tbe  train  on  the 
south-bound  track,  he  rose  up  and  tried  to 
call  their  attention,  but  they  did  not  bear 
him. 

Tbe  only  charge  of  negligence  in  the  decla- 
ration which  file  evidence  toided  to  prtm 
was  that  ttie  flagman  stationed  at  the  croas- 
Ing  failed  to  signal  and  warn  appdlee  of 
the  approaching  danger.  That  is  the  ground 
now  relied  upon  by  counsel  for  appellee,  and 
It  is  insisted  that  tbe  flagman  was  so  near 
the  shanty  that  he  could  not  be  seen  when 
the  fre^M  train  cleared  the  crossing,  and 
that  he  failed  to  give  prapw  warning  of  the 
approach  of  tbe  other  train,  tbe  bell  on  the 
engine  was  ringing,  aa  required  by  ordinance 
and  statute.  The  whlstte  was  blown  before 
reaching  tbe  crossing,  and  was  again  blown 
as  a  danger  signal  as  soon  as  the  womoi 
wm  seen  on  the  track.  The  only  evidence 
as  to  the  speed  of  the  train  was  that  it  waa 
going  about  10  miles  an  hour. 

The  controverted  qnestioiu  of  fact  at  tbe 
trial  were  whether  appellee  waa  In  the  e»r- 
dse  of  proper  care,  and  whether  the  flag- 
man was  ne^lgent  In  the  discharge  of  his 
duty.  Tbe  evidence  tac  the  respective  par- 
ties on  those  questions  was  directly  contra- 
dictory. The  first  oi  appellee's  companions 
to  start  across  testified  tbat  when  the  freight 
train  got  out  Ot  tbe  way  she  looked  to  see 
if  there  was  any  flagman  to  warn  them  If 
the  trade  was  not  clear,  but  she  did  not  see 
any  fiagman,  and  as  they  saw  no  one  tbef 
started  over.  She  passed  over  the  crossing 
before  tbe  train  reached  it  The  second  wo- 
man testified  that  there  was  no  flagnuin  east 
of  the  freight  train,  and  she  did  not  see  any 
flagman,  and  that  ^e  did  not  look,  and  was 
not  thinking  ot  anything  until  she  heard  the 
noise  of  the  ti«ln,  when  slie  Jumped  ont  of 
the  way.  Appellee  testified  that  she  looked 
to  see  If  there  was  anything  to  hinder  her 
passing  over,  and  did  not  see  anybody  Ome; 
that  Ibe  otbet  women  went  <m,  and  she  look- 
ed north  Just  OS  tbe  freight  train  got  by,  and 
saw  no  one  on  the  street  and  that  there  was 
no  one  there  to  warn  her.  She  did  not  sne- 
ceed  In  getting  across,  and  was  struck  by  the 
engine.  They  all  testified  that  they  did  not 
hear  any  bell  or  whistle  or  see  or  bear  any 
warning.  There  was  a  fiagman  stationed  at 
the  crossing,  and  there  was  also  a  police  ofil- 
eer  of  tbe  dty  detailed  and  on  duty  there. 
They  both  testlBed  that  they  were  standii« 
over  by  the  shanty  when  the  fright  train 
was  passing;  that  when  the  other  train  was 
coming  they  went  out  on  the  middle  of  tbe 
crossing  and  called  ont  to  the  women  to  look 
out  and  warned  them  from  coming  over. 
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Another  witness,  apparently  dIslntereBtecU 
testified  tliat  he  saw  the  flagman  and  police- 
man In  the  middle  of  the  crossing,  shouting 
and  tbrowli^  up  tbeir  hands  as  a  warning. 
The  I»tikeman  on  the  rear  of  the  freight 
train  testified  that  as  he  passed  the  crossing 
be  heard  some  one  yell,  and  at  the  same, 
time  the  women  started  to  cross  the  track. 

It  Is  assigned  as  error  that  the  court  re- 
fused to  glre  certain  butructloBS  asked  by 
the  appellant.  The  Instructions  so  refused 
are  the  only  ones  contained  in  the  abstract 
Where  an  Instractlon  Is  of  such  a  nature  that 
an  omission  or  Impeifectlon  In  U  may  be 
cured  by  others,  an  alleged  oior  In  giving 
or  refusing  it  will  not  be  considered  unless 
all  the  iustrucdona  are  set  out  In  the  ab- 
stract In  sucb  a  case  a  refused  instruction, 
alttkoui^  stating  a  correct  principle  ot  law, 
may  have  been  properly  refused  because  the 
point  was  coTered  by  other  Instructions,  or 
an  Instruction  given  which  might  be  objec- 
tionable when  consldeared  alone  would  not  be 
so  r^arded  wtaen  consld^ed  with  other  In- 
structions which  were  given.  Thompson  t. 
People.  192  111.  79.  61  M.  B.  474.  The  In- 
structions refused  are  within  tliat  rule. 

It  is  also  assigned  as  orw  that  the  court 
submitted  the  special  intwrogatur  to  the 
Jury  with  respect  to  the  care  or  want  of 
care  of  appellee,  without  submitting  it  to 
appellant's  counsel  bef<n«  giving  It  to  the 
Jury.  The  act  of  1887  provides  tiiat;  in  any 
case  in  which  the  Jury  render  a  genml  ver- 
dict, they  may  be  required  by  the  court  and 
must  be  so  required  on  request  of  any  party 
to  the  action,  to  find  specially  upon  any  ma- 
tnlal  question  or  questions  of  fact  which 
ahall  be  stated  to  them  In  writing,  which 
questions  of  Cact  sliall  be  sulnnltted  by  tbe 
party  requesting  flie  same  to  the  adverse 
jaa^  before  the  comn^encement  of  the  argu- 
ment to  the  Jury.  Hurd's  Rev.  St  1899,  p. 
1291,  c;  110.  i  SSa.  The  statute  is  mandatory, 
and  where  a  party  to  tbe  suit  requests  a  spe- 
cial finding  It  must  be  submitted  to  the  ad- 
T^!»e  party  before  the  commencement  ctf  tlie 
argument  to  the  Jury.  McHabon  t.  Bank«y, 
133  HI.  636,  24  N.  B.  1027.  The  statute  is  not 
In  vtolation  of  tiie  andrat  mode  of  trial  by 
Jury,  and  should  be  liberally  construed.  20 
Dncy.  of  PI.  ft  Pr.  307.  The  r^Iy  (tf  ap- 
pellees counsel  is  tbat  vhlle  the  statute  is 
Imperative  that  a  party  prt^o^ng  to  aA  for 
special  Intenogatorim  shall  submit  them  to 
tbe  adverse  party,  It  does  not  require  the 
court  to  do  sow  It  is  tme  that  the  Legislature 
did  not  see  fit  to  command  the  court;  but 
every  reason  which  could  have  moved  them 
to  require  tbe  adverse  party  to  submit  an  In- 
terrogatory applies  vritb  equal  fwce  wbm 
the  same  Interrogatory  la  propounded  by  the 
court  without  a  request  and  we  would 
scarcely  adopt  a  rule  of  practice  tbat  a  court 
might  be  less  fair  and  Just  to  a  litigant  than 
tbe  statute  requires  his  adversary  to  be. 
lAere  are  obvious  reasons  for  tbe  provision 
of  the  statute.  If  an  interrogatory  Is  to  be 


asked  concerning  cue  tuato^al  fact  In  the 
case,  a  party  may  desire  to  submit  other  In- 
terrogatories concerning  other  material  facta, 
and  counsel  may  wish  to  direct  their  argu- 
ments to  the  particular  point  covered  by  an 
interrogatory.  It  was  held  In  Chicago  & 
Alton  Railroad  Co.  v.  Owe,  202  III.  188,  66 
N.  B.  1063.  that  It  was  legitimate  for  coun- 
sel. In  argument  to  review  the  evidence  in 
connection  with  the  special  Interrogatories, 
and  that  It  was  not  improper  practice  to  per- 
mit counsel  to  read  them  In  connection  with 
their  argument  to  the  jury,  in  order  to  con- 
vince the  Jury  that  they  should  be  answered 
In  the  affirmative  or  negative.  If  it  should 
be  held  proper  practice  for  tbe  court  of  ite 
own  motion,  to  give  an  interrogatory  without 
notice  to  parties,  they  would  be  deprived  of 
tbe  opportunities  which  the  statute  secures 
to  them,  for  the  mere  reascm  that  the  court 
gives  tbe  interrogatory.  There  might  be 
cases  where  the  submission  of  questions  by 
the  court  without  notice  would  not  be  ground 
for  reversal,  where  It  could  be  seen  that  there 
was  no  injurious  effect;  but  this  case  cannot 
be  regarded  of  that  character.  Tliere  wer» 
tiro  material  and  sharply  controverted  ques- 
tions of  fact:  First  whether  appellee  was 
in  the  exercise  of  ordinary  care  for  her  own 
safety;  and,  second,  whether  appellant  was 
guilty  of  n^Ilgence  causing  the  Injury.  The 
court  by  Ite  Interrogatory,  submitted  only 
one  of  these  questions,  which  was  a  plain  to- 
timation  that  In  the  mind  of  the  court  such 
question  was  the  one  doubtful  or  controverted 
question  In  the  case.  Hiere  being  two  Im- 
portant qnesttons,  the  court  directed  the  Jury 
to  return  a  general  verdict  and  to  give  an 
answer  to  one  of  tiie  questions.  If  the  Intei^ 
rectory  had  beok  submitted  to  the  counsel 
for  appellant  they  might  not  bave  been 
willing  to  have  an  answer  upon  one  question 
In  tbe  case  without  an  answer  upon  the  other 
one.  We  think  that  the  tailure  to  submit 
the  Intem^tory  to  counsel  was  prejudicial. 

Tbe  Judgihente  of  the  Appellate  Court  and. 
the  superior  court  are  reversed,  and  the  cause 
Is  remanded  to  the  snperto  court  Beversed 
and  renunded. 


(207  III.  &tO> 

TRADERS*  MUT.  LIFE  INSi  00.  T. 

HUMPHREY. 

(Supreme  Court  of  IlUnols.    Feb.  17.  1904.) 

AFPOAIi  —  FINDINGS  OF  APPHILLATB  COURT  — 
CONCLUSIVENESS— PROCESS  —  SERVICE  —  MO- 
TIONS TO  QUASH  — TIME  OF  MAKING  —  NON- 
RBSIDBNCB  OF  PLAINTIFFS— B VI DENCB. 

1.  Where  the  finding  of  tbe  jory  tbat  insur- 
ed was  a  member  of  a  beneficial  society  at  the 
time  Bhe  received  her  certificate  of  membersliip 
was  affirmed  hj  the  Appellate  Coart.  such  find- 
ing, being  one  ol  fact  was  final  and  conclusive 
on  the  Supreme  Court 

2.  A  motion  to  qnash  the  sammons  and  dis- 
miss tbe  suit  00  the  ground  tbat  plaintiff  was  a 
nonresident  was  properly  denied  where  It  was 
not  made  at  the  earuest  moment  after  defend- 
ant discovered  the  fact  of  uonresidence,  bat 
was  delayed  until  afta  the  jory  had  been  Im- 
paneled and  swum. 
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8.  Ob  the  l«aiie  of  DOnresideDce  of  plaintifE  at 
Uw  time  of  suit  brought  (Au^st  4,  1902),  aa  of- 
fer to  show  that  plaintiff  resided  in  Ohio  up  to 
dTtnuary  7,  1903,  without  any  offer  to  show 
when  he  became  a  residect  of  that  state,  or 
that  he  was  not  an  actaal  reside'Dt  of  Illinois  at 
the  time  the  action  was  brought,  was  properly 
refused. 

Appeal  from  Appellate  Court,  Tliird  Dis- 
trict 

Action  by  Lucius  F.  Humphrey  against 
the  Traders'  Mutual  Life  Insurance  Company. 
From  a  Judgment  of  the  Appellate  Court  (100 
in.  App.  240)  affirming  a  Judgment  for  plain- 
tU^  d^endant  appeals.  Affirmed. 

Hat  H.  Smith,  for  appellant  Isaac  A. 
LoTC  and  W.  R.  Jewell,  Jr.,  for  appellee. 

WILKIN,  J.  Appellee  broogbt  bis  action  of 
assumpsit  In  the  circuit  court  of  Vermitlon 
ooonty  against  aroellant  on  a  policy  of  life 
Insurance  or  certificate  of  membership  is- 
sued by  appellant  on  the  life  of  Sarah  O. 
Humphrey,  his  wlfe^  in  the  sum  of  |1,00(^ 
for  bis  benefit  Some  tinw  prior  to  B^tem- 
ber  12,  1883.  tbe  Insnred,  wbo  Uved  with 
-tiie  ^altttlff,  her  huband,  in  South  Bend, 
Ind.,  was  solldted  hy  an  agent  of  mipellant 
to  become  a  m«uber  oi  said  cfmipany.  At 
that  time  she  was  not  a  member  of  tbe  ordw 
of  Odd  Fellows,  bnt  <m  August  22, 1883,  made 
her  application  for  membership  to  Sdmylw 
Bebecca  Lodge.  No.  38,  of  South  Bend,  Ind. 
On  Septonber  12.  1883,  she  was  dected  to 
memberahlp  in  said  lodge,  but  was  not  Initi- 
ated, did  not  rign  tbe  by-lam,  and  was  not 
fWmally  introduced  to  the  lodge  as  a  mraiber 
until  October  10,  1883.  Immediately  upon 
receiving  the  notice  of  her  Section,  on  Sep- 
tember 12,  1883,  she  made  written  aK>lkai- 
tlon  to  appellant  tor  a  cerUflcate  of  insmv 
anesk  and  In  her  application  stated  that  she 
was  a  member  of  Schuyler  Rebecca  Ixklge, 
No.  89,  located  at  Sonth  Bend,  Ind.  The  cw- 
Hficate  of  membovbip  upon  this  application 
was  issued  to  her  on  September  21,  1888. 
.  She  thenaftw  paid  all  d  Qie  dues  and  as- 
■eaaments  on  said  ewtiflate  of  insurance  to 
ttie  time  of  her  death,  being  more  Uian  eight 
years.  On  Decembw  18, 1801,  the  president 
of  the  appellant  company,  in  r^y  to  a  let- 
tor  received  from  her.  wrote  as  follows:  **Iu 
zeply  to  the  same  will  say  that  it  is  not 
necessary  that  you  belong  to  any  lodge  in 
oriec  to  bold  your  present  policy  with  this 
company.  All  that  is  necessary  for  you  to 
do  is  to  make  payments  constantly  and  on 
time  in  the  above-named  company  and  your 
policy  will  be  all  right"  After  the  Issuing 
of  the  certificate  on  September  21,  1883,  and 
before  this  letter  of  December  13,  1801.  was 
written,  the  charter  of  amiellant  cMupany 
was  so  changed  as  not  to  restrict  it  to  In- 
surance on  Odd  Fellows,  merely,  as  It  had 
formerly  provided,  but  permitted  it  to  Is- 
sue Insurance  to  any  person.  On  December 
34,  1801.  the  Insured  died,  having,  as  before 
stated,  paid  all  of  the  premiums  due  on  said 
certificate  19  to  the  date  of  tsx  death;  and 


in  February,  1902,  proof  d  her  deaUi  was 
made  to  tbe  appellant  company,  as  required 
by  Ite  rules.  On  Uardi  4, 1902,  the  company, 
by  Its  president;  notified  appellee  by  letter 
that  the  cmnpany  had  recently  obtained  evi- 
dence which  showed  that  at  tbe  tbne  tbe  in- 
sured made  her  appUcatloa  and  received  her 
certificate  of  membershU)  she  was  not  an  Odd 
Fellow,  and  that  the  certlflcato  was  thertf  ore 
void.  TliereiqKm,  on  August  4,  1802,  aro^ 
lee  thought  this  suit  to  recovw  the  amount 
due  upon  the  certiflcateb  and,  upon  a  trial 
before  a  Jury,  ludgm«it  was  rendered  for 
$1,036.62.  and  the  same  has  been  affirmed  by 
the  Appellate  Oourt  for  tbe  Third  District 

The  first  questlmi  raised  Is  that  bj  its 
charter  tbe  appellant  compiany  was  limited 
to  ivovlde  llfo  indemnity  for  acc^taUe  mem- 
bers of  the  fmtnnlty  of  Odd  Ftikiws  not 
over  90  years  of  age,  and  that  the  issuing 
of  this  certificate  was  an  ultra  vires  act  on 
tbe  part  of  the  appelant  company;  also  that 
the  Insued  did  not  become  a  member  of 
said  lodge  or  fraternity  of  Odd  Fellows  nntn 
October  10,  1883,  which  was  after  tbe  de- 
livery of  tbe  certificate  to  her.  The  last 
questioar— that  la,  whether  the  aaaured  was.  a 
membw  ot  the  order  of  Odd  Fellows  at  the 
time  she  received  her  oertlflcate  of  mendjer- 
^p— Is,  upon  this  record,  purely  a  qsesAIOtt 
of  fact  Bvldence  was  offered  In  tiie  trial 
court  for  and  against  the  contention  of 
lent,  and  the  verdict  ctf  tbe  Jury  found  tbmt 
she  was  a  member  at  the  date  of  tbe  Issuing 
of  tbe  certifl^te;  and  that  llndinft  having 
been  affirmed  the  App^te  Court;  la  ibial 
and  conclusive  upon  this  court  Tbe  question 
as  to  when  she  became  a  member  is  not  rais- 
ed here  on  the  giving,  refusing,  or  modifying 
of  Instructions  to  the  Jury;  nor  Is  any  que** 
tlon  made  as  to  the  rulings  of  tiw  trial  court 
on  the  admlsslim  or  enludon  of  teatlUMHiy. 
If  tbe  Insured  was  a'  member  o£  the  f»der 
of  Odd  Fellowa  at  tbe  time  the  certlfleate 
was  Issued  to  her— that  Is,  If  she  became 
a  monber.  as  contended  by  appeDee^  tram 
the  dkto  ot  her  election,  under  the  by-laws 
and  regulations  of  the  company— then  the  act 
of  issuing  to  her  a  certificate  was  In  no  sense 
ultra  vires,  and  that  question  does  not  enter 
Into  the  case.  Treated  as  a  mixed  questiOD 
of  htw  and  fact,  tbe  Aiqptflato  Oourt  prop- 
erly disposed  of  tiie  point  'JOOb  dl^oses  oi 
the  imly  question  upon  the  merlto  of  tiw  case 
raised  and  argued  In  this  court 

After  tbe  Jury  had  been  sdected  and 
sworn,  and  tiie  plaintiff's  <venlBg  stetement 
bad  been  made,  counsel  for  appellant  enta<- 
ed  a  motion  to  quash  the  snnmions  and  smt- 
ice,  and  dismiss  the  suit,  on  tbe  ground  that 
the  plaintiff  was  a  nonresident  of  the  stete  of 
IllIUfriB.  residing  In  the  state  of  CMiio;  and 
leave  was  also  asked  to  introdnoe  evidence  to 
show  that  plaintiff  resided  in  Ohio  up  to 
January  7,  1908.  This  tiie  ooiut  refused  to 
allow,  basing  his  decMon  tn>on  the  fact  that 
the  motion  was  made  too  latst  and  that 
ruling  is  also  assigned  for  error.  We  think 
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tfae  ruling  wai  proper,  for  tba  reascoi  that  It 
was  not  made  at  tli«  earliest  moment  after 
tbe  appellant  discovered  the  alleged  fact  of 
the  nooresldence  of  tbe  plaintiff,  but  delayed 
ItB  motion  until  after  tbe  jury  had  been  im- 
paneled and  sworn.  Tbe  offered  evidence 
was  properly  refused  because  It  did  not  pre- 
tend to  establlBb  tbe  distinct  fact  that  at  tbe 
time  the  suit  was  brought  tiie  plaintiff  was 
a  resident  of  Ohio.  The  offer  was  merely 
that  be  resided  in  Ohio  up  to  January  7, 
1003,  but  there  was  no  offer  to  show  wben  he 
became  a  resident  of  that  state,  or  that  he 
was  not  an  actual  resident  of  this  state  at  the 
time  the  action  was  brought. 

We  thlnlc  tbe  Judgment  of  the  Appellate 
Court  Is  right,  and  it  wlU  accordingly  be  af- 
firmed. Judgment  affirmed. 


(208  lU.  67) 

GAHILL  T. 


WELCH  «t  aL 


(Supreme  Oonrt  of  lUhioIg.    Feb.  17.  1904.) 

APFBAL-TBHPORART  INJUNCTION— DISMISSAL 
OF  BILL  BT  COMPLAINANT. 

1.  The  contplalnant  haviog  procared  the  dts- 
uisflal  of  her  bill  on  tbe  graonng  of  orders  dis- 
■olving  a  temporary  Injnnctlon  and  awardlos; 
damaaes  against  her  for  wrongfully  sniag  out 
the  injuQcdou.  no  appeal  will  lie  from  these  in* 
terlocutory  orders,  waere  the  bill  soaeht  other 
relief  in  addltiou  to  the  iDjunctton,  and  tbe  mo- 
tion to  dissolve  was  lieard  on  tiie  biU  and  an 
answer  denying  the  facts  stated  Id  the  bUL 

Appeal  from  Boperlor  Gonrt;  Cook  Ooimty; 
Jease  HoMom,  Judge. 

BUI  by  Mary  Catalll  agalust  Blbabeth  H. 
Welcb  and  ottiers.  From  an  order  dlssolTlng 
a  tempwaiy  inJimcUon,  and  allowing  the  de- 
fendants to  lUtt  suggestltms  of  damages,  com- 
plainant appeals.  Dismissed. 

This  waa  a  bill  filed  in  the  superior  court 
of  Cook  county  by  the  appellant  against  the 
appellee,  to  restrain  af^Uee  from  Interfering 
with  her  possession  of  certain  premises  de- 
scribed in  tbe  bill,  by  writ  of  possession,  for- 
cible detainer,  or  otherwise,  and  for  other 
relief.  The  appellee,  iHrior  to  the  time  of 
filing  the  bill,  had  foreclosed  a  mortgage  on 
the  premises,  executed  to  her  thereon  by  one 
Edward  T.  Cablll,  the  son  of  the  appellant 
and,  as  purchaser  at  said  foreclosure  sale, 
held  a  master's  deed  for  the  premises.  Tbe 
bill  as  amended  averred  that  the  appellant 
was  in  possession  of  tbe  premises  prior  to  tbe 
execution  of  said  mortgage,  that  she  bad  a 
homestead  therein,  and  that  she  was  not  a 
party  to  tfae  foreclosure  proceeding;  and  pray- 
ed that  as  to  her  tbe  foreclosure  proceeding 
be  decreed  to  be  null  and  void  and  set  aside 
as  a  cloud  upon  her  title,  that  she  be  decreed 
to  be  entitled  to  the  possession  of  tbe  prem- 
ises during  her  natural  life,  and  that  tbe  ap- 
pellee be  restrained  from  interfering  with  ber 
possession  of  said  premises,  and  from  remov- 
ing therefrom  ber  household  furniture  and 
other  personal  property  situated  thereon.  A 
temporary  InjunctloD  was  Issued  In  aax>rd- 
ance  wltb  the  prayer  of  tb»  bill.  Tbe  appel- 


lee filed  an  answer  denying  tbe  allegations 
of  tbe  bill  as  amended,  and  entered  a  motion 
to  dissolve  the  injunction,  which  was  heard 
upon  bill,  answer,  and  affidavits,  and  an  order 
was  entered  dissolving  the  Injunction.  The 
appellant  then  sought  to  have  the  court  dis- 
miss the  bill,  which  the  court  declined  to  doi 
and,  upon  suggestions  filed,  assessed  the  dam- 
ages of  the  appellee  on  account  of  the  wrong- 
ful suing  out  of  said  Injunction  at  $360,  and 
gave  Judgment  in  favor  of  appellee  for  that 
sum,  and  announced  that  tbe  bill  would  be 
retained  for  final  hearing;  whereupon  the  ap- 
pellant moved  the  court  to  dismiss  ber  bill, 
which  motion  was  allowed,  and  tbe  bill-  was 
dismissed  at  her  costs.  The  appellant  then 
prayed  an  appeal  to  this  court  from  the  order 
dissolving  the  Injunction  and  allowing  tbe 
appellee  to  file  suggestions  of  damages,  and 
the  assessment  of  damages,  which  appeal  was 
perfected. 

Jay  Edwin  Beevee,  for  appellant  WllIlaiD 
C.  Rlgby,  for  appellee  Elizabeth  H.  Welch. 

HAND,  0.  J.  (after  stating  tbe  facts).  The 
appellee  has  entered  a  motion  In  this  court  to 
dismiss  tbe  appeal  on  the  ground  that  tbe 
suit  was  voluntarily  dismissed  by  tbe  appel- 
lant, which  has  been  reserved.  An  order 
dissolving  an  injunction  Is  interlocutory,  and 
not  final,  and  an  appeal  does  not  lie  from 
such  order  (Knapp  v.  Marshall,  26  111.  68; 
Weaver  v.  Poyer,  70  III.  5G7;  Williams  t. 
Chicago  Exhibition  Ga.  188  lU.  19,  68  N.  SL 
611);  but  wbm  the  sole  object  of  a  bill  is 
to  obtain  an  Injunction,  and  a  demurrer  la 
filed  or  a  motion  is  made  to  dissolve  tbe  In- 
junction upon  tbe  face  of  the  bill,  and  the 
Injunction  is  dissolved  because  the  facts  stat- 
ed in  tbe  bill,  when  admitted  to  be  true,  are 
not  suffleient  in  law  to  authorize  an  Injunc- 
tion to  issue,  tbe  suit  is  virtually  at  an  end, 
and  tbe  court  or  the  complainant  may  dis- 
miss the  bill,  and  an  appeal  or  writ  of  error 
will  lie  from  such  decree.  Titus  v.  Mabee, 
26  III.  287;  Weaver  v.  Poyer,  BUimi  Prout 
V.  Lomer,  T9  III.  331;  Williams  v.  Chicago 
Exhibition  Co.,  supra;  Goddard  v.  Chicago  & 
Northwestern  Railway  Co.,  202  HI.  362,  66  N. 
B.  1066.  That,  however,  is  not  the  rule  wben 
other  relief  Is  sought  by  the  bill,  or  wben  an 
answer  has  been  filed  and  the  court  dissolves 
the  injunction  upon  a  coualderation  of  the 
facta  set  up  in  the  answer.  Beams  v.  Den- 
ham,  2  Scam.  &8;  Titus  v.  Mabee,  supra; 
Weaver  v.  Poyer,  supra;  Prout  v.  Lomer, 
supra;  Wllllama  t.  Chicago  Exhibition  Co., 
supra;  Goddard  v.  Cblcago  &  Northwestern 
Railway  Co..  supra.  In  that  state  of  case  the 
court  should  retain  tbe  bill  and  enter  such 
decree  as  the  law  and  tbe  facts  may  require 
after  final  bearing.  Tbe  appellant  by  bee 
bill,  sought  to  have  the  court  decree  that  she 
was  entitled  to  the  possession  of  tbe  prem- 
ises during  her  natural  life,  and  to  have  tbe 
decree  foreclosing  said  mortgage  set  aside 
as  null  and  void  as  to  her,  as  a  cloud  upon 
ber  title.  The  injunction  prayed  for  In  the 
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bill  was  Inddental  only  to  the  principal  ob- 
jects of  the  bill,  and,  an  answer  having  been 
filed  by  the  appellee  denying  all  the  facts 
upon  wbidi  the  relief  pn^d  for  was  pred- 
icated, the  conrt  could  not  determine  soch 
facta  and  dispose  of  the  entire  aubjeet-mati- 
ter  except  upon  final  hearing.  The  order  dis- 
solving the  h^anctlott  was  interlocutory,  and 
when  the  appellant,  after  that  order  was  en< 
tered,  dismissed  her  bill,  the  snlt;  by  her 
own  act,  was  terminated,  and,  she  haTlng 
voluntarily  ended  the  Ut^tlon,  an  appeal 
by  her  to  review  the  record  made  In  the 
progress  of  the  suit  will  not  11a.  Tba  appeal 
will  therefore  be  dismissed. . 
Appeal  dismissed. 


{207  111.  472)   

OOOPER  T.  BOARD  Or  REVIEW  OF 
MONTGOMERY  COUNTY. 

(Snpreme  Court  of  Illinois.   Feb.  17.  1904.) 

TAXATION— INSURANCE  P0UCIB8— VALUATION 
— <1U&STI0N  OF  FACT— DOUBLE  TAXATION. 

1.  A  policy  of  inaoraace  issoed  by  a  fraternal 
benefit  society  Is,  after  the  death  of  the  insur- 
ed, and  before  proofs  thereof  are  made  to  the 
aodety,  a  credit,  wUhin  the  meanlnr  of  B  Starr 
&  C.  Aon.  St.  IS&Q  (2d  Bd.)  pp.  338&^406,  cL 
1,  i  1,  reqairios  all  audits  to  be  assessed  and 
taxed,  and  Revenoe  Act  1808,  cl.  6,  |  292  (3 
Starr  &  G.  Ann.  St.  1896  [2d  Dd.f  p.  SS20). 
defining  credits  to  be  avery  daim  or  demand  for 
money  due  or  to  become  due,  and  not  inctndlng 
money  on  deposit,  though  the  policy  makes  tiie 
fomishing  of  proofs  of  aeatb  a  eon^tibn  preced- 
ent to  liability  of  the  society  thereon,  and  pro- 
vides that  the  amount  tiieteof  ahall  not  ba  dne 
antU  60  days  after  proof  of  death  Is  filed. 

2,  After  the  death  of  Insured,  and  before 
proofs  thereof  are  made,  the  vatne  of  a  policy 
of  insurance  issued  by  a  fraternal  benefit  so- 
ciety is  a  Question  of  tact  for  the  determination 
of  the  taxiiig  officers. 

S.  Where  It  appears  In  a  fvoceedlng  to  enb- 
Jeet  to  taxation  the  policies  of  Insnrance  of  fra- 
ternal benefit  sodeties,  payable  to  a  minor  child 
of  the  insured,  who  died  in  March,  that  the 
sodetles  pay  death  claims  by  assessment  levied 
after  the  destb  of  members,  a  contention  by  the 
guardian  of  snch  minor,  appointed  In  the  same 
month  of  decedent's  death,  that  an  assessment 
of  the  polides  In  his  hands  as  of  April  1st 
would  result  in  double  taxation,  Is  without  mer- 
it; it  appearing  that  he  had  not  made  proofs  of 
death  of  insured  on  or  before  April  1st,  and  the 
certiflcatea  were  not  paid  until  Hay  following. 

Oertlfled  by  Andl^  of  Public  Aoconnta. 

In -the  matter  of  the  assessment  of  George 
R.  Cooper,  guardian,  1^  the  board  of  review 
of  Montgomery  comity.  Fn»n  the  aness- 
mwt,  Cotqper  appealed.  Question  submitted 
by  the  auditor  public  acooonts.  Questloa 
answered. 

The  board  of  review  of  Montgomery  coun- 
ty assessed  appellant,  as  guardian,  the  sum 
of  ^330  on  a  total  cash  value  of  personal 
property,  and  appellant  claims  that  said  prop- 
erty was  exempt  from  taxation  for  the  year 
1903.  Appellant  objecting  to  the  assessment, 
and,  claiming  that  the  property  was  exempt 
from  taxation,  the  board  by  Its  clerk  thereup- 
on certified  a  statement  of  the  facts  concern- 
ing said  assessment  to  the  auditor  of  public 


acoountu  Tb»  auditor  at  pnblle  aeconnta,  be- 
Ing  aatlsfled  that  snch  property  Is  liable  to 
taxation,  lubmita  the  question  vt  Hs  eanmp- 
tlon  from  taxathm  to  tUs  conrt  in  accordance 
with  the  proTlsions  of  the  fonrtti  daose  of 
section  8S  of  the  revenue  law  tst  1898  (i  Stin 
ft  O.  Ann.  St  1902,  p.  1118). 

The  fticts  oertlfled  are  .that  Dr.  8.  H.  li^ 
Lean,  the  fhtbA  of  Ben  O.  McLean,  died  at 
Lincoln,  in  Logan  county,  on  or  about  the 
18th  day  of  March.  1903,  Intestate;  that  at 
the  time  of  his  death  he  held  a  policy  of  Ute 
insurance  in  ^e  Modern  Woodmen  of  Ameri- 
ca tor  the  sum  of  $3,000;  payable  to  said  son, 
Ben  a  McLean;  that  he  also  hdd  a  policy  oC 
life  Insurance  In  the  Court  of  Homv,  to 
whi^  the  said  Ben  O.  McLean  was  a  bene- 
ficiary, to  tile  amount  of  $1,888.88;  that  cadi 
of  the  above  insurance  companies  is  s  fra- 
ternal beneficiary  eoclety;  that  their  manner 
of  paying  pollciea  is  by  an  assessment  levied 
upon  the  membtts  of  said  society;  that  aald 
Ben  O.  McLean  is  a  minor  of  the  age  of  IT 
years;  Hist  said  George  R.  Ooapex  filed  a 
petition  in  the  county  court  at  said  conntj, 
asking  to  be  anwlnted  gtiardlan  of  said  Boi 
O.  McLean,  on  March  23,  1903;  that  aald  pe- 
tition states  "that  aald  minor  has  due  him 
life  insurance  to  the  amount  of  abont  $4,200: 
that  said  George  B.  Oooper  was  ai^f^ited 
guardian  of  said  Ben  O.  McLean  by  the  oonn- 
ty  court  of  Montgom»y  county  on  March  27, 
1908,  and  doly  Qualllled,  and  fnmi  thence 
hitherto  has  been  acting  as  such  guardian; 
that  eadi  of  said  polldea  ttf  Insurance  re- 
quired proof  of  death  ss  a  condition  precedoit 
to  the  payment  thereof,  and  allowed  60  days 
in  which  to  pay  said  polldea;  ttiat  on  the  lit 
of  April,  1908,  proofs  of  death  had  not  been 
made  under  diher  said  polldea,  nor  had 
any  assessmmts  been  made  on  the  memben 
of  said  sodetles,  or  tfthw  of  them,  for  the 
payment  of  either  of  said  polides;  that  oa 
April  1, 1908,  no  money  had  bemi  paid  to  sold 
guardian  under  dtber  of  aald  polldea,  nor 
had  he  taken  any  st^s  whatovCT  at  tiuit  time 
to  collect  the  same  further  than  to  be  ap- 
pointed  guardian;  that  on  Hay  9,  1903;  sild 
Coopw  recdved,  as  such  guardian,  ftom  tiie 
Court  of  Honor  the  sum  of  $1,338.83,  and  on 
Hay  36,  1808,  be  received,  aa  such  guardian, 
tram  the  Hodem  Woodmen  of  !&.merlca  tiie 
sum  of  $8,000. 

Lane'  &  Cooper,  for  appellant.  H.  J.  Ham- 
lin, Atty.  Gen.,  for  appellee. 

MAGRCDER.  J.  (after  stating  the  facts). 
Upon  the  certificate  of  facts  set  forth  Id  the 
statement  preceding  this  opinion  the  board 
of  review  predicated  the  right  to  make  the 
assessment,  and  it  Is  contended  by  George  R. 
Cooper,  guardian  of  Ben  O.  McLean,  that  the 
assessment  Is  Illegal  and  contrary  to  law. 

The  value  of  the  two  policies  of  insnrance 
was  assessed  against  tbe  guardian  as  of  the 
Ist  day  of  April,  1903.  "AU  property  subject 
to  taxation  shall  be  Hated  by  the  person  at 
the  pisce  and  In  the  maimer  required  by  law. 
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and  anesud  at  the  place  and  In  the  mannCT 
required  by  law  wUb  reference  to  the  owners 
■hip,  amooDt,  kind  and  value  on  the  first  Aaj 
of  April  In  the  year,  for  which  the  pn^ertj 
la  required  to  be  Uated,  including  all  property 
purchaaed  on  that  day.  Xhe  owner  of  pn^ 
erty  on  the  first  day  of  April  In  ai^  year 
shall  be  liable  for  the  taxes  of  that  year.** 

4  Starr  &  O.  Ann.  St  IWlSi,  p.  1110;  section 

5  of  Berenne  Act  of  1886.  The  father  of  the 
minor,  Ben  O.  Mcljean,  had  died  early  in 
March,  1908,  and  Cooper  was  appointed  his 
guardian  on  March  27,  1808,  and  qualified  on 
that  date.  Was  the  guardian  the  owner  of 
the  p<dtcieB  on  the  Ist  day  of  April? 

By  the  terms  of  the  second  clause  of  sec- 
tion 1  of  the  revenue  act,  all  "credits"  shall 
be  assessed  and  taxed;  and  by  the  first  clause 
Qt  seetlov  6  of  the  rerenue  act,  eveiy  person 
of  full  age  and  sound  mind,  b^ng  a  re^dent 
of  this  Btate,.ls  required  to  list  all  his  "cred- 
its" and  pers(aial  property  for  taxation.  8 
Starr  A  O.  Ann.  St  18&6  (2d  EdO  PP.  S88S- 
3M6.-  In  the  sixtli  clause  of  section  202  of 
the  revTOoe  act  *'credlts"  are  defined  as  fol- 
lows: "Brery  claim  or  demand  for  money, 
labor,  interest  or  othw  valuable  thing  due  qr 
to  become  due^  not  Including  money  on  de- 
posit*' 8  Starr  &  a  Ann.  St  iSM  (2d  Bd.) 
p.  3S20,  Undoubtedly  the  claim  of  the  guard- 
Ian  against  the  fraternal  benefldaTy  societies 
who  lasoed  the  policies  or  certificates  to  Dr. 
8.  H.  McLean  in  bis  lifetime  comes  within 
the  statutory  definition  of  "credits."  It  there- 
fore fdlows  that  the  claim  was  properly  list* 
ed  as  the  personal  property  of  the  guardian 
on  April  1. 1903. 

It  Is  contended,  however,  on  the  part  of 
the  guardian,  that  a  full  and  perfected  claim 
for  tbe  amount  due  upon  the  certificates  had 
no  existence  on  April  1, The  certificate 
of  facts  shows  that  each  of  said  policies  or 
certificates  of  Insnrance  required  proof  of 
death  as  a  condition  precedent  to  the  pay- 
ment thereof,  and  also  that  each  company 
had  00  days  after  the  making  of  k»^f,of 
death  in  which  to  pay  the  amount  of  the  pol- 
icy. It  also  appears  from  the  certificate  of 
facts  that  proofs  of  death  had  not  been 
made  under  either  of  the  policies  on  the  Ist 
of  April,  19(@.  It  Is  claimed  that  the  com- 
panies were  not  bound  to  pay  the  policies 
until  proofs  of  deatb  were  submitted,  and 
then  not  until  60  days  had  elapsed.  The  con- 
tention Is  that  no  valid  claim  existed  against 
either  of  the  said  companies  until  proofs  of 
death  were  submitted,  and  until  the  60  days 
had  passed,  and  that,  therefore,  tbe  guardian 
was  not  tbe  owner  of  any  claim  on  tbe  Ist 
day  of  April,  1903.  The  statutory  definition 
of  "credits"  Includes  every  claim  or  demand 
for  money  "due  or  to  become  due."  The 
fact  that  the  claim  for  the  Insurance  money 
against  tbe  companies  was  not  due  until 
after  tbe  lapse  of  60  days  would  make  no 
dUference  In  view  of  the  fact  that  under  the 
statute  a  claim  for  money  "to  become  due" 
as  well  as  one  for  money  already  due  is  In- 


dnded  within  the  definition  of  "credits." 
The  cwtlficate  of  facts  states  that  I>r.  Mc- 
lean, to  whom  the  policies  were  issued,  had 
died,  and  tbe  snbmlnlon  of  proof  of  his 
death  was  an  act  to  be  performed  by  tbe 
guardian;  and  If  tbe  claim  was  one  which 
was  "to  become  due^*  it  was  such  a  claim  as 
well  because  it  had  not  matured  on  account 
of  the  delay  In  filing,  the  proofs  of  death  as 
because  tbe  period  of  60  days  had  not  yet  ex- 
pired. If  the  claim  had  been  merely,  one 
which  would  be  due  in  60  days,  It  comes 
within  tbe  definition  of  fcredits,"  which  em- 
braces claims  "to  become  due^  as  well  as 
claims  "dne^"  and  It  would  equally  come 
within  the  d^nltion  If  It  was  not  yet  due 
because  tiio  immfs  of  death  bad  not  been 
made. 

It  is  urged  that  the  boaid  of  review  could 
not  determine  what  tbe  value  of  the  pollclea 
was  on  April  1, 190%  and  therefore  that  thdr 
value  should  not  be  taxed.  Tbe  policies  were 
certainly  evidence  of  claims  of  the  bene- 
ficiaries, and  wlut  their  value  was  was  a 
question  to  be  determined  by  the  assessor  or 
tbe  board  of  re^ew.  The  value  of  the  poll- 
idea  was  fixed  at  their  face  value  or  tbe 
amount  due  by  their  tenne.  This  would  ap- 
pear to  have  been  a  cotrect  mode  of  ascer- 
taining tbdr  value^  as  on  the  9th  and  26tb 
days  of  May,  1903,  tbe  companies  paid  the 
full  amounts  called  for  by  tbelr  terms.  In 
such  cases  the  policies  will  be  presumed  to 
be  worth  their  face  valuow  Wedgbury  v. 
Gassell,  l&t  III.  632,  46  N.  B.  978. 

It  is  furthermore  contended  tiiat  the  mon- 
ey with  which  the  policies  were  to  be  paid 
was  in  the  bands  of  the  companies,  and  that 
therefore  they  constituted  a  fund  which  be- 
longed to  the  companies  and  was  taxable  as 
the  property  of  the  companies.  In  support  of 
this  position  the  case  of  Oatbollc  Knights  v. 
Board  of  Bevlew,  198  III.  441,  64  N.  B.  1104, 
Is  referred  to  and  relied  upon.  In  the  latter 
case  It  was  held  that  a  fund  in  the  hands  of 
the  treasurer  of  a  benefit  society  was  proper- 
ly assessed  as  the  property  of  the  society  al- 
though orders  had  before  April  1st  been  Is* 
sued  against  a  portion  of  the  fund  to  bene- 
fidarira  of  deceased  members;  It  being  there 
said:  "No  part  of  tbe  fund  assessed  bad 
been  paid  out  prior  to  April  1st  and  it  thea 
became  liable  to  tbe  tax  In  the  hands  of  the 
treasurer  of  the  Institution,  who  was  its 
lawful  custodian."  Taking  tiie  ground  that 
the  amount  due  upon  the  policies  here  In 
controversy  was  a  fund  which  belonged  to 
the  companies  and  was  taxable  on  April  1, 
1903,  as  the  property  of  the  companies,  tbe 
objecting  guardian  contends  tbat  if  the 
claims  are  assessed  against  bim  as  his  prop- 
erty, there  will  be  a  double  taxation  of  the 
same  property.  But  there  Is  no  evidence  here 
that  the  money  was  In  the  hands  of  the  in- 
surance companies  on  April  1,  1903.  It  ap- 
pears from  the  certificate  of  facts  tbat  the 
manner  of  paying  tbelr  policies  by  these  com- 
panies Is  by  an  ass.essment  levied  upon  th» 
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memben  of  tbe  society,  and  that  on  April 
1,  1803,  no  BssesBment  bad  been  made  tipon 
the  members  of  eltber  of  tbe  societies  for 
tbe  payment  of  eltber  of  said  policies.  Am 
tberefore  tbe  fwids  were  not  in  tbe  hands 
of  tbe  societies  on  April  1,  1003,  they  could 
not  be  taxed  as  property  belonging  on  that 
date  to  tbe  societies  or  companies.  If,  there- 
for^ the  claims  for  tbe  moneys  due  upon 
these  policies  are  not  taxed  as  tbe  property 
of  tbe  objecting  guardian,  they  will  escape 
taxation  altogether  for  the  year  1903. 

Counsel  for  the  guardian  refera  us  to  no 
authority  supporting  tbe  conclusion  that  be- 
cause the  money  in  tbe  bands'  of  tbe  insur- 
ance companies  was  taxable  the  evidences 
of  ludebtedness  against  tbe  Insurance  com- 
panies could  not  be  taxed.  A  debtor  who 
has  money  In  his  possession  on  April  1st  is 
subject  to  assessment  upon  that  money,  and 
a  creditor  who  holds  a  note  or  other  evidence 
of  indebtedness  against  such  debtor  at  the 
same  time  is  subject  to  assessment  on  that 
credit  according  to  its  value,  whether  due 
or  not  We  are  therefore  of  the  opinion  that 
the  action  of  the  board  of  review  In  assess- 
ing these  claims  against  the  insurance  com- 
panies or  societies  as  being  tbe  property  of 
tbe  guardian  on  April  1,  1903,  at  their  face 
value  was  correct,  and  tbe  decision  of  the 
board  is  approved. 

Decision  approved. 

(208  HI.  100) 

ILLINOIS,  L  ft  M.  BY.  CO.  r.  HUMISTON 
et  Ml. 

<Bnpreiiie  Court  of  IlUnola.   Feb.  17»  1901.) 

BUINENT  DOMAIN— RAILROAD  BIOHT  OF  WAT 
—CONDEMNATION  —  DAUAQBS  —  DETERMINA- 
TION or  JURT—BEVIBW— ELEMENTS  OF  DAM- 
AGE. 

1.  The  damages  awarded  In  condemnation 
proceedings  will  not  be  disturbed  on  appeal 
where  the  evidence  is  conflicting  and  tbe  jury 
views  the  premises. 

2.  In  condemnation  proceedings,  the  amount 
for  which  sales  of  land  in  the  neighborhood  have 
been  made  Is  not  the  ooly  factor  in  determining 
the  weight  of  tbe  testimony  of  a  witness  on  the 
question  of  value,  since  he  may,  in  formiug  his 
opinion,  take  into  consideration  his  own  knowl- 
edge  of  the  sarroandings,  and  the  use  and  capa- 
bilities of  the  property. 

8.  Where,  in  condemnation  proceedlugs  by  a 
railroad  for  a  right  of  way,  the  right  of  way 
passed  diagonally  through  a  farm,- leaving  a  tri- 
angular piece  separated  by  the  road  from  the 
rest  of  the  farm,  and  the  evidence  was  conflict- 
ing as  to  the  damage  to  the  triangular  piece, 
the  jury  had  a  right  to  resort,  in  determining 
sudt  damages,  to  tbe  result  of  their  examina- 
tion of  the  premises. 

4.  Where  a  condemuation  of  a  right  of  way 
by  a  railroad  company  through  a  farm  left  a  tri- 
angular piece  separated  by  the  road  from  the 
rest  of  the  farm,  evidence  as  to  how  other 
Ulttob  had  been  affected  by  such  cutting  off  of  « 
triangular  piece  was  incompetent. 

6.  Evidence  as  to  what  the  railroad  company 
had  paid  for  other  triangular  pieces  of  land  was 
Incompetent. 

6.  Where,  In  coodemnatiou  proceedings  a 
railroad  eonpanr  for  a  right  of  way  through  a 


Eiece  of  land,  the  part  talcen  Is  of  greater  valna 
I  connection  with  the  whole  than  as  a  separate 
parcel,  the  measure  of  damages  for  the  part 
taken  is  the  fair  cash  ralaa  of  the  part  faikv 
as  a  part  of  the  whole. 

7.  In  condemnation  proceedings  for  a  portion 
of  a  farm  by  a  railroad  for  a  right  of  way.  Am 
value  of  the  land  taken,  as  a  part  of  the  fann, 
should  be  determined  with  the  improvementB 
on  the  balance  of  the  fanu. 

Ai^eal  from  Clradt-  Oonr^  Kane  Oonnty; 

H.  a  WlUlfl,  Judge. 

Condemnation  proceedings  by  tbe  Illinois, 
Iowa  ft  Minnesota  Ballvay  Company  against 
Fred  J.  HomMxm  and  others.    From  tbe 
Jadgment  ot  candenuiatS(Hi,  petitioner 
peala.  Afflnned. 

This  is  a  condemnation  proceeding,  begun 
In  the  circuit  court  of  Sane  coun^  on  July 

I,  1903,  by  tbe  filing  of  a  petition  by  the  ap- 
pellant company  against  appellees,  to  con- 
demn, under  tbe  statute  In  regard  to  eminent 
domain,  a  strip  of  land  of  a  uniform  width  of 
100  feet  across  tbe  farm  of  appellee,  Fred  J. 
Humiston,  to  be  used  by  the  appellant  for 
right  of  way  purposes.  Tbe  appellee,  Fred  J. 
Humiston,  filed  a  cross-petition,  setting  forth 
(bat  be  was  the  owner  of  tbe  strip  of  land 
described  In  the  petition,  but  that  said  strip 
was  a  pait  of  cross-petitioner's  farm,  consist- 
ing of  273.053  acres  lying  contiguous  to  the 
strip  described  in  tbe  petition;  and  the  peti- 
tion asked  that  the  cross-petitioner  be  given 
damages  for  tbe  Injury,  loss,  and  damage 
caused  by  the  location  and  construction  of 
the  road  to  the  remainder  of  his  farm.  Tbeve 
was  a  stipulation  that  the  petitioner  would 
construct  fences  along  the  strip,  and  main- 
tain the  same;  that  It  woald  cmstruct  a 
farm  railway-grade  crossing  across  tbe  atrip, 
when  It  should  lay  Its  rails,  and  at  such  point 
as  appellee  or  hla  assigns  might  designate, 
and  would  always  maintain  such  crossing; 
that  it  would  not  disturb  tbe  fences  upon 
tbe  land,  sought  to  be  condemned,  during  the 
time  of.grsding  the  railway,  except  so  far  as 
might  be  necessary,  and  would  replace  said 
fences  after  the  grading  of  the  railroad,  and 
allow  same  to  remain  until  it  should  lay  its 
rails  and  consti'nct  the  first  above-named 
fences;  and  that  said  stipulation,  and  the 
agreements  therein,  should  be  made  a  part 
of  the  Judgment  rendered  in  tbe  cause,  and 
should  be  a  covenant  running  with  tbe  land. 

Tbe  cause  was  tried  before  tbe  court  and 
a  Jury.  Witnesses  were  examined,  and  the  Ju- 
ry made  a  personal  inspection  of  the  premises. 
Tbe  Jury  returned  a  verdict,  finding  the  sum 
of  $380  as  Just  compensation  for  tbe  taUag  of 
.the  strip  of  land  100  feet  wide,  and  finding 
tbe  sum  of  fl,000  as  the  damages  to  tbe  re- 
mainder of  tbe  land,  adjacent  to  tbe  strip, 
and  described  In  tbe  cross-petition,  resulting 
from  tbe  location,  construction,  operation, 
and  maintenance  of  the  railroad.  Jadgment 
was  rendered  in  accordance  wltiti  tbe  vwdlct. 
and  tbe  present  appeal  Is  prosecnted 'mm 
such  judgment. 
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Morpby  ft  AlBChnler,  for  appellant  Ray- 
mond &  Newhal)  (Bobert  S.  Egan,  of  conn- 
•cl).  for  appellees. 

MAGRUDBR,  J.  (after  stating  the  facts). 
It  la  first  Insisted,  on  the  part  of  the  appel< 
lant  .company,  that  the  amount  allowed  as 
compensation  for  the  land  taken  was  excess- 
ive. The  quantity  of  land  taken  from  appel- 
lees' farm  for  appellant's  right  of  way  was 
3.8  acres.  In  allowing  $380  for  the  land 
thns  taken,  the  Jury  fixed  the  ralue  of  the 
'  land  at  $100  per  acre.  We  are  unable  to  see 
why  the  amount  thus  allowed  was  not  fair 
and  Just  to  the  appellant  ccnnpany,  and  aor 
thorlzed  by  the  clear  prepond«ance  at  the 
CTldence. 

The  main  question  as  to  the  value  of  the 
land  taken  was  a  question  of  fact  to  be  de- 
termined by  the  Jury  upon  the  evidence.  The 
appellant  company  Introduced  six  witnesses 
as  to  the  value  per  acre  of  the  land  taken  for 
the  rlgbt  of  way;  one  of  these  witnesses  fix- 
ed the  value  of  the  land  without  the  improve- 
ments at  $75  per  acre,  and  the  five  other  wlt- 
neases  fixed  the  valne  of  the  land  with  the 
improvements  at  $100  per  acre.  Appellees 
also  Introduced  six  witnesses^  who  fixed  the 
value  of  the  land.  Including  Improvements, 
at  from  $120  to  $130  per  acre.  The  Jury  ap- 
pear to  have  adopted  the  valuation  given  by 
the  great  majority  of  the  witnesses  Intro- 
duced by  the  appellant,  and,  if  the  verdict  is 
to  be  set  aside  because  the  amount  allowed 
as  ccHDpenaation  for  the  land  taken  Is  ex- 
cessive, the  testimony  of  appellant's  own  wit 
nesses  upon  the  value  of  the  land  would  have 
to  be  disregarded. 

It  is  true  that  the  valuatloc  as  fixed  by  th«» 
witnesses  of  appellees  was  higher  than  the 
valuation  fixed  by  tbe  witnesses  of  appellant, 
and  If,  notwithstanding  the  fact  that  the  Jury 
adopted  the  valuation  fixed  by  appellant's 
witnesses,  the  testimony  upon  tbe  subject  of 
valuation  Is  to  be  regarded  as  confilctlng,  still 
there  would  be  no  Just  ground  for  disturbing 
the  Judgment  This  Is  so  for  the  reason  that 
the  Jury  made  a  personal  examination  of  the 
premises,  and  we  have  held  that  the  damage 
awarded  by  a  Jury  in  a  condemnation  pro- 
ceeding will  not  be  disturbed  wbere  tbe  evl- 
d^ce  Is  confilctlng  'and  the  Jnry  view  the 
premlsea  Rock  Island  &  Peoria  Railway  Col 
V.  Leisy  Brewing  Co.,  174  III.  B47.  51  N.  E. 
S72,  and  cases  cited;  Sexton  v.  Bnlon  Stock 
Yards  Co..  200  III.  244.  65  N.  E.  638;  Guyer 
V.  Davenport,  Rock  Island  &  Northwestern 
Railway  Co.,  196  III.  370,  63  N.  K  732. 

Counsel  for  appellant  claim  that  the  evi- 
dence showed  sales  of  property  In  the  neigh- 
borhood of  the  laud  In  controversy  at  much 
less  sums  per  acre  than  $100,  and  that  the 
value  of  the  property  taken  ehould  bave  been 
fixed  with  reference  to  tbe  amounts  of  such 
■ales.  If  this  were  so,  tbe  testimony  of  appel- 
lees showed  that  there  were  at  least  two 
ni&K  within  a  recent  pedod,  of  property  slm- 
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llarly  situated  In  the  same  neighborhood,  at 
$125  and  $127.50  per  acre.  But  while  it  Is 
true  that  a  witness  may  base  his  opinion  as 
to  value  upon  tbe  fact  that  sales  have  been 
made  at  a  certain  figure  in  the  neighborhood 
of  the  property  In  controversy,  yet  such  fact 
is  only  one  of  the  grounds  upon  which  a  wit- 
ness may  base  his  c^>lnIon  of  value.  The  fact 
of  sales  is  not  always  the  only  foctor  In  deter- 
mining the  weight  of  the  testimony  of  a  wit- 
ness as  to  value.  A  witness  may.  In  forming 
his  opinion,  consider  tbe  uses  and  capabilltiea 
of  the  property,  as  well  as  the  prices  at 
which  like  proper^  in  the  neighborhood  has 
been  sold.  He  may  also  base  his  opinion  of 
value  upon  his  knowledge  or  qbservatlon  of 
the  growth  and  development  of  towns  and 
dtles,  a  general  knowledge  of  trade  and 
business,  rental  value,  the  Interest  which  the 
land  would  pay  upon  an  Investment  Ita  pro- 
dactivenesa,  ease  of  cultivation,  Its  situation 
in  a  luuticular  community,  and  other  ele- 
ments. St  Louis,  Yandalla  &  Terre  Haute 
Railroad  Co.  v.  Haller,  82  IlL  200;  Chicago 
&  Evanston  Railroad  Co.  v.  Blake,  116  IIL 
163,  4  N.  E.  488;  Chicago,  Burlington  & 
Northern  Railroad  Co.  r.  Bowman.  122  111. 
S95.  13  N.  B.  814. 

It  is  also  claimed  by  counsel  for  appellant 
tbat  the  award  of  $1,000  as  damages  to  the 
balance  of  tbe  farm  not  taken  was  excessive. 
Upon  this  branch  of  the  case  there  was  more 
conflict  among  tbe  witnesses  than  there  was 
as  to  the  value  of  the  land  Actually  taken. 
Moat  of  the  witnesses  Introduced  by  tbe  ap- 
pellant stated  that  there  was  very  little.  If 
any,  damage  done  to  the  land  not  taken, 
while  tbe  witnesses  for  tbe  appellees  fixed 
the  damages  to  the  balance  of  the  farm  not 
taken  at  figures  all  tbe  way  from  $800  to 
$1,500.  The  proof  showed  that  tbe  right  of 
way  passed  diagonally  through  the  south- 
west corner  of  appellees*  farm,  leaving  south 
of  tbe  right  of  way  a  long,  triangular-shaped 
piece  of  ground,  containing  about  7  acres, 
separated  entirely  from  the  balance  of  the 
farm.  Witnesses  of  appellant  testified  that 
the  triangular  piece  of  land  thus  cut  tfff  was 
damaged,  by  reason  of  Its  being  cut  off  from 
the  balance  of  the  farm,  at  from  $25  to  $40 
per  acre,  while  witnesses  for  the  appellees 
testified  that  such  triangular  piece  would  be 
damaged  to  the  amount  of  from  $700  to  $900, 
and  that  the  balance  of  the  farm  would  be 
damaged  from  $800  to  $1,500.  Many  of  tbe 
witnesses  based  their  opinion  as  to  tbe  dam- 
age thus  done  upon  the  Inconvenience  of  ac- 
cess to  the  triangular  piece,  the  Inability  to 
cultivate  It  and  the  difficulty  of  carrying  on 
a  farm  with  such  a  triangular  piece  separat- 
ed from  the  rest  of  tbe  farm.  But  the  dam- 
age done  to  the  triangular  piece  .thus  cut  ofF 
was  merely  a  part  of  what  was  shown  to  l>e 
the  damage  to  tbe  whole  of  tbe  balance  of 
the  farm,  and  was  included  in  tbe  latter.  In 
fixing  tbe  amount  of  damage  to  the  balance 
of  tbe  taim  not  taken  at  $1,000,  the  Jniy  fol- 
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loved  tlw  KTwage  amonnt  fixed  for  such 
damase  by  tbe  appellees'  wttneasea.  and  did 
not  follow  tbe  testimony  of  tbe  appellant's 
witnesses  to  tbe  effect  tbat  tiiere  was  no 
damage  to  tbe  land  not  taken,  but  we  see 
notblng  to  Indicate  tbat  tbe  iory  were  gor- 
emed  by  passion  or  prejadlc&  Tb^  saw  th» 
witnesses,  and  beard  them  testify,  and  ex- 
amined tbe  premises;  and,  tbe  erldrace  bar- 
ing beea  conflicting  vpm  tbls  brancta  of  tbe 
case^  tbey  had  a  rigbt  to  resort  to  the  results 
of  their  examination  or  inspection  of  tbe 
premises  In  determining  tbe  weight  to  be 
given  to  tbe  Tarlons  statementa  of  the  wlt- 
nesses. 

Counsel  fo^  appellant  complain  becanse  the 
court  refased  to  allow  them  to  Introdnce 
proof  to  show  generally  how  tbe  valoe  of  oQir 
er  farms  was  affected  where  tbree^mered 
pieces  thereof  were  cnt  off  by  the  nmnlng 
of  highways  or  railways  throogh  the  fiinna. 
Gfow  other  farms  than  the  one  In  controTWsy 
were  tbu  affected  was  Inunaterlal  In  deter- 
mining the  amount  of  damages  done  to  tbe 
farm  of  appellees.  Snch  testimony  ms  im- 
prcper,  because  there  was  nothing  to  show 
tbat  these  other  three-cornered  pieces  were 
simllariy  ritoated  to  the  term  In  question, 
nor  did  It  appear  whether  tbey  had  a  Talne  In 
ccmneetion  with  aomo  ottier  form.  Chicago 
Terminal  Ballroad-  Co.  t,  Bugbee,  184  III. 
368. 06  N.  B.  S86.  As  was  said  in  the  Bugbee 
Oase,  supra,  tbe  substance  of  such  STldence 
Is  remote  and  qraculatlTe^  as  affecting  the 
Unues  InTolTed.  So  far  as  appellant  proposed 
to  prove  tbe  price  which  it  paid  for  other 
three-comoed  pieces  of  land  along  tbe  right 
of  way,  or  for  damages  to  the  same,  such 
testimony  was  Incompetent,  and  then  was 
no  error  In  denying  ito  admission.  Perala 
Gaslight  Co.  V.  Peoria  Terminal  Railway 
Co.,  146  HI.  872.  84  N.  B.  S50,  21  L.  B.  A.  378; 
Lanqulst  t.  City  of  Chicago.  200  111.  69.  66  N. 
E.  681;  Eleman  t.  Chicago,  Santa  Fd  &  Cal- 
ifornia Railway  Co.,  123  111.  188.  14  N.  E.  1& 

Counsel  for  appellant  complain  of  ttie  fifth 
Instruction,  given  for  appellees  by  the  trial 
court,' which  told  the  Jury  that  they  would 
have  a  right  to  award,  as  tbe  measure  of 
damages,  the  fair  cash  value  of  the  part  tak- 
en as  a  part  of  the  whole  farm.  It  was  the 
duty  of  tbe  Jury  to  award  appellees  com- 
pensation In  dollars  and  cents  for  the  fair 
mai^et  value  of  the  laud  proposed  to  be  tak- 
en, having  regard  to  location  and  advantages 
as  to  situation,  and  tbe  purposes  for  which 
It  was  designed  and  used;  and  we  have  held 
that,  where  but  a  part  Is  taken,  and  the  part 
taken  is  of  greater  value  In  connection  with 
the  whole  than  as  a  separate  parcel,  the 
measure  of  damages  will  be  the  fair  cash 
value  of  tbe  part  taken  as  a  part  of  tbe 
whole.  Chicago  &  Elvanston  Railroad  Go.  v. 
Blake,  116  III.  163.  4  N.  E.  488;  Chicago,  Bur- 
lington &  Northern  Railroad  Co.  v.  Bowman, 
122  IlL  685,  IS  N.  E.  814;  Conness  v.  Indiaiia. 
lUint^  A  Iowa  BaUroad  Co..  183  111.  464.  62 


N.  B.  221.  Tbat  Is  to  say.  If  tbe  U  acres  of 
land  which  were  token  would  be  more  valu- 
able as  a  part  of  tbe  farm  than  simply  u 
8.8  acres  of  land,  the  Jury  would  be  authoris- 
ed to  give  tbe  appellees  tbe  benefit  of  tbe 
greater  value.  As  we  understand  tbe  posi- 
tion of  conned,  tb^  do  not  deny  that  such  1> 
tbe  law  under  the  decisions  of  this  court,  nor 
do  they  claim  that  the  fifth  instruction  given 
for  the  appellees  Is  erroneous  so  Car  as  It  sd- 
nounces  tbe  law  upon  this  question.  But 
counsel  complain  tbat  proof  which  th^ 
sought  to  Introduce  showing  tbe  value  of  toe 
farm  without  the  tmprovements  upon  It  was 
refused  admlsshm  by  tbe  eonrt  Tbe  wit- 
nesses for  appellant  testlfled  that  the  Im* 
provemmto  upon  tbe  farm  were  worth  from 
$3,000  to  13,600.  while  appeUees'  witnesses 
testlfled  that  tbe  improvemente  were  worth 
from  $1,000  to  $1,600.  It  Is  said  that,  while 
the  Jury  bad  a  rjgbt  to  award,  as  oompensa- 
tbm,  tbe  value  of  tbe  land  takm  as  a  part 
of  the  farm  to  which  It  belonged,  yet  ItB  val* 
ne  was  thus  to  be  detomlned  as  a  part  of  the 
fium  wtOiont  tbe  lnq>iovemaits,  and  not  as 
a  part  of  tbe  farm  with  tbe  ImprovMnents. 
We  see  no  reason  tor  this  distinction.  The 
Improvemente  upon  the  farm  conristed  of 
tbe  ftirmhonse^  tbe  stebles  and  ontbonses, 
tbe  fences,  etc  Wbwe  the  vacant  land  em- 
braced In  tb»  farm  vras  necessarily  used  and 
occupied  In  conjunction  with  the  Improve- 
mente thereon,  and,  by  reason  of  so  bring 
us^  aod  occupied,  had  a  value  as  an  «itlze- 
ty  ovw  and  above  tbe  value  of  tbe  bare  land, 
the  owner  of  the  land  would  have  tbe  right 
to  tiie  value  ttf  tbe  part,  sought  to  be  takm, 
as  used  and  occupied  In  connection  with 
tbe  whole  farm.  In  other  words,  the  atr^  of 
land  sought  to  be  taken  for  a  right  of  way 
has  a  special  value  to  tbe  owner  In  con- 
nection with  the  whole  of  tbe  farm  with  the 
Improvonente  upon  I^  which  is  greater  than 
the  men  value  of  tbe  bare  land  without  the 
improvements.  If,  however,  this  were  not 
so,  tbe  value  of  the  land,  as  fixed  by  appel- 
lees* witnesses,  after  deducting  Ibe  value  of 
tbe  Improvonents,  would  not  have  been 
greater  than  tbe  valuation  fixed  by  tbe  Jury, 
and  by  fbe  majority  of  appellant^s  witnesses, 
tbat  Is  to  say,  $100  per  acre. 

We  find  no  wror  In  t^e  record  which  would 
Justify  us  in  reversing  this  Judgmrat.  Ac- 
cordingly, t^e  Judgment  of  tbe  circuit  court 
of  Esne  county  !■  affirmed.  Judgmoit  at* 
firmed. 


(207  lU. 

CHICAGO  CITY  BY.  CO.  v.  0*DONNBLU 
(Snpreme  Court  of  lUinoIa.   Feb.  17,  1904.) 

8TRBBT  RAILROADS-TRESPASSERS  OH  CARS- 
WILLFUL  INJURY  —  ACTS  OP  CONDUCTOR  — 
PLEADING— SEPARATE  CAUSES  OF  ACTIOS- 
JOINDKR^EFFBCT  — PROOF  — QUKSnON  FOU 
JURY  —  CONFUCTINO  BVIDBMCB  —  ZNTaRMI- 
DIATH  APPEAL. 

1.  Deceased,  a  newsboy,  boarded  a  stre«t  car 
on  tbe  side  next  to  tbe  opposite  tra^a,  without 
Intendinc  to  oar  far*,  and  was  eoocealod  br  a 
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paneiinr  itaadliii  ea  the  platform.  The  ear 
was  gmnc  at  a  h)^  rate  of  «p«ed,  and  the  paa- 
■easef  taatiflad  that  -when  the  conductor  diacor- 
area  daceaied  he  told  him  to  let  oft  ud  raised 

hia  arm  In  a  threatening  attitude  and  moved  to- 
ward him,  when  deceaMd  let  go  and  Jomped  off. 
He  fell  ou  the  opposite  track,  and,  while  lying 
thereon  in  a  beipl<wa  conditioo,  waa  ran  0T«r  tqr 
a  ear  coming  ui  the  onmslte  direction,  ^e 
condactor  testified,  bowerer,  that  he  did  not 
want  deceased  to  get  off,  and  told  him  to  hold 
on,  becanse  he  waa  afraid,  if  the  boy  jomped 
oU,  he  would  be  injured  hj  reason  of  the  rate  ot 
speed  of  the  car.  Held,  that  whether  deceased 
came  to  his  deaA  br  the  willfol  act  ct  the  con- 
dnctor  was  a  question  for  the  Jnrj. 

2.  Where,  In  an  action  for  wUlfol  Injuries,  tbm 
only  evidence  consiBted  of  two  witaesseB— one 
for  plaintiff,  and  the  other  for  defendant— 
vhose  testlmonr  was  directly  contradictory,  a 
verdict  in  fSTor  of  plalntU^  affirmed  bgr  the 
Appellate  Court,  could  not  be  aet  aside  on  ap- 
peal to  the  Supreme  Court  on  the  ground  that 
the  testimony  of  defendant's  witness  waa  the 
more  probable,  and  that  the  drcumstaDces  of 
the  case  should  have  convinced  the  trial  coort* 
and  jury  of  its  truth. 

3.  A  count  of  a  declaration  alleged  that  plain- 
tiff's decedent  was  riding  on  one  of  defendant's 
street  cars,  not  as  a  passenger,  which  was  run* 
ning  at  sach  a  speed  as  to  make  it  dangerous 
to  alight  therefrom;  that  the  conductor,  wiU- 
(ullr,  wantonly,  and  neklesslr,  by  ordering  de- 
ceased to  get  off  the  car,  and  a  threatening 
attttade,  and  br  attempting  to  strike  blm,  com- 
pelled him  to  jump  therefrom,  and  In  doing  so 
na  was  thrown  onto  the  opponte  track  and  ren- 
dered helpless,  and,  while  so  lying  in  sudi  condi- 
tion, defendant  ran  a  car  on  snco  opposite  trad 
BO  wantonly,  recklessly,  and  negligently  aa  to 
ran  over  and  kill  deceased,  though  be  could 
have  been  discovered,  by  CHrdlnary  care,  in  time 
to  have  prevented  the  Injury.  Bad  that,  though 
•nch  declaration  was  defective  In  joining  two 
causes  of  action  in  a  single  connt,  In  the  ab- 
suice  of  a  special  demurrer  on  such  groond 
plaintiff  was  entitled  to  reoovw  on  proof  of  ne 
or  aodi  eamsa  9t  Mtlon. 

Appeal  from  Appellate  Court,  First  lAo- 

trlct 

Action  by  P.  H.  ODonnell,  es  administra- 
tor of  the  estate  of  Michael  B.  Rowen,  de- 
ceased, against  tlie  Chicago  City  Railway 
Company.  From  a  judgment  In  favor  of 
plaintiff,  affirmed  by  the  Appellate  Court 
(109  m.  App.  6ie)>  defendant  appMtls.  Af- 
firmed. 

Wm.  J.  Hynea,  Samnd  8.  Page,  and  Wat- 
son J.  Vwrj  (Mason  B.  Starrli^  ot  connsd), 
for  appellant  Jamea  O.  McShane,  for  appel- 
lea. 

0ABTWBI6HT,  J.  Thla  Is  sn  action  on 
the  case  Instltated  hj  appellee,  aa  admlnl» 
trator  of  the  estate  of  Micbad  B.  Rowen, 
ceased.  In  the  superior  court  of  Oook  county, 
to  recover  damages  for  the  death  of  said 
Mlcliael  B.  Rowen,  who  waa  ran  over  and 
killed  by  one  of  app^nf  s  cats.  The  dec- 
laration alleged  that  his  death  was  cansed 
by  willful  and  wanton  conduct  on  the  part 
of  servaota  of  appellant  The  plea  was  the 
general  Issue,  and  a  trial  resulted  In  a  ver- 
flict  of  $5,000  for  appellee.  TTpon  the  argu- 
ment of  a  motion  for  a  new  trial,  app^lee 
remitted  $1,600,  and  the  court  overruled  the 


motion  and  ento^d  Judgment  ftir  WKO  and 
coats.  The  Appellate  Court  for  the  First 
District  affirmed  tiie  judgment 

At  the  cradnslfm  ot  the  eridenoe  In  flie 
eaa^  defendant  entered  a  motion  to  tnstroct 
the  Joiy  to  find  It  not  gallty,  and  the  mo- 
tlon  was  denledl  The  declaration  contained 
three  counts,  but  a  demurrer  was  sustained 
to  tlie  Itrst  count,  and  the  case  went  to  trial 
on  ttw  second  and  tblid.  The  second  count 
allied  ttut  Michael  B.  Rowen  was  a  minor, 
aged  nine  years,  and  wu  lying  In  a  belpless 
condition  on  the  defendant's  track  In  tha 
dtjr  of  Cblcaco;  flia^  tlie  ezerdse  of  w> 
dlnary  care  on  tbe  part  of  defendants  serv- 
ants In  charge  of  cme  of  Its  cars,  bis  pre* 
ence  conld  have  been  discovered  and  the  car 
could  have  been  stopped  before  running  over 
him,  but  fliat  defendantfs  servants  reckless- 
ly, negUgentiy,  and  impropniy  ran  the  car 
over  him  and  killed  him.  The  third  count 
allied  that  defendant  operated  double  tracks 
running  east  and  west  mi  Boot  street,  in 
said  dty;  that  Mlchadl  B.  Rowen  was  rid- 
ing, bat  not  as  a  paasengor,  on  one  of  de- 
fendant's am,  vliidi  was  mnnlng  east  at 
sndi  a  Ugh  rate  of  speed  aa  to  make  it 
dangerous  for  a  person  to  alli^t  ttierefrom; 
that  tbe  conductor  In  charge  of  said  car  wilt 
fully,  wantmly,  and  Tecfclesaly,  1^  otdraii^ 
Bowen  to  get  off  ttie  car,  and  by  a  threaten- 
ing and  menacing  attitude  toward  him,  and 
by  attempting  to  strike  and  grab  blm,  am- 
pelled  Um  to  Jnmp  from  tba  car,  and,  in 
doing  so,  be  was  liinnm  and  fell  with  great 
force  on  tbe  track  for  west-bound  cars,  so 
as  to  render  tUm  helpless;  that  while  so 
lying  in  a  helpless  condition,  defendant  was 
nmntng  another  car  west  and  the  servants 
of  defendant  In  charge  of  the  same,  by  the 
ez^-dse  of  ordinary  care,  conld  have  dis- 
covered blm  lying  on  tbe  track,  but  that  fliey 
wantonly,  recklessly,  and  n^iUgenUy  can  tbe 
car  over  him  and  killed  him. 

There  was  no  evidence  tending  to  sustain 
the  second  count  Tbe  accident  occurred  In 
the  evening  ot  January  S,  1900,  after  dark; 
and  the  evidence  diowed,  without  contradic- 
tion, that  the  motorman  in  charge  of  the 
west-bound  ear  bad  no  knowledge  tbat  any 
one  waa  lying  upoi^  tiie  track,  nor  any  reason 
to  suspect  that  auch  was  tbe  cas^  unto  be 
received  a  warning,  and  tbat  be  made  every 
possible  effort  to  stop  tbe  car  and  ^vent 
the  acctd^it  There  was  an  entire  failure 
to  prove  eltlier  willful,  wanton,  or  negli- 
gent conduct  on  the  i^rt  of  any  one  In  charge 
of  tbat  car.  The  only  erldence  tending  to 
susteln  a  cause  of  action  related  to  the  al- 
leged actions  of  the  conductor  of  the  east- 
bound  car,  undo*  the  charge  made  In  tbe 
third  count  There  were  double  tracks  in 
Root  street:  the  east-bound  cars  nslng  tbe 
south  track,  and  the  west-bound  the  north 
track.  Passengers  were  not  alktwed  to  get 
on  or  off  tbe  cars  from  the  side  next  to  tbe 
adjoining  track,  and  the  cars  wm  equip- 
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ped  witb  Iron  gates  on  tbat  side  to  keep  pas- 
sengers from  gettiag  on  or  off.  When  the 
east-bound  car  reached  tbe  Ft  Wayne  tracks, 
the  conductor  got  off,  and  preceded  the  car 
across  the  railroad  tracks,  and  then  got  on 
at  the  front  end  of  the  car,  coming  through 
and  collecting  fares.  As  the  car  was  so 
crossing  the  Ft  Wayne  tracks,  Michael  B. 
Rowen,  who  was  a  newsboy,  nine  years  old, 
got  on  the  lower  step  next  to  the  track  Cor 
west-bound  cars,  outside  of  the  iron  gate. 
He  had  some  newspapei-s  under  his  arm,  and 
held  onto  the  Irons  by  bis  hands.  A  young 
man  named  Garfield  Andrews  stood  Inside 
the  gate  In  front  of  Rowen  to  conceal  him 
tTom  the  sight  of  the  conductor.  The  con- 
ductor, having  passed  through  the  car  to  the 
rear,  came  out  on  the  middle  of  the  plat- 
form; and  Rowen  either  whistled,  or  An- 
drews spoke  to  him,  which  attracted  tbe  at- 
tention of  the  conductor,  and  he  asked  An- 
drews who  was  behind  him.  Andrews  step- 
ped to  one  side,  and  the  conductor  saw  the 
boy.  The  liability  of  the  defendant  de- 
pends upon  what  the  conductor  then  did, 
and  that  with  the  speed  of  the  car,  is  the 
only  disputed  fact  In  tbe  case.  There  were 
but  two  persons  who  knew  anything  about 
It— one  being  Garfield  Andrews,  and  the  other 
John  Nelson,  the  conductOr^nd  they  con- 
tradicted each  other.  Andrews  testified  that 
the  conductor  told  the  boy  to  get  off,  and 
raised  his  arm  in  a  threatening  attitude  and 
moved  toward  him;  that  the  witness  told  the 
conductor  tbe  car  was  going  too  fast;  and 
that  when  the  conductor  told  the  boy  to  get 
off,  and  moved  toward  htm  in  «  threatening 
manner,  the  boy  let  go  and  jumped  oS.  The' 
conductor  testified  that  when  Andrews  mov- 
ed aside,  and  he  saw  the  boy  hanging  on  the 
band  rail  next  the  gate,  the  witness  said, 
"What  are  you  doing  there?"  that  Andrbws 
said,  "Oh,  let  htm  ride;"  that  the  boy  leaned 
forward  as  though  he  were  going  to  let  go 
or  fall  off,  and  the  witness  said,  "Hold  ou 
there;"  and  that  at  the  same  moment  the  boy 
swimg  aside  and  jumped  off.  The  evidence 
for  the  plaintiff  tended  to  show  that  the  car 
was  going  IS  or  20  miles  an  hour,  and  the 
evidence  for  the  defendant  was  that  It  was 
going  7  or  8  miles  an  hour.  The  conductor 
testified  that  he  did  not  want  the  boy  to  get 
at  that  time;  that  be  did  not  know  him, 
or  attempt  to  make  him  get  off;  and  that 
he  would  not  want  the  boy  to  Jump  off,  go- 
ing at  the  rate  of  speed  the  car  was  moving, 
because  he  would  be  likely  to  fall  and  be 
hurt  When  the  boy  swung  off,  his  feet 
went  out  from  under  him,  and  he  tripped  or 
fell  across  the  other  track.  A  car  was  com- 
ing from  the  other  way,  and  Andrews  Jump- 
ed off  and  ran  toward  the  other  car,  holding 
up  his  faa^d  and  shouting.  The  conductor 
rang  his  bell  for  an  emergency  stop,  and  then 
Jumped  off  too.  As  the  cars  ap^voached  each 
other,  the  gongs  of  both  were  sounded.  An- 
drews and  the  condoctw  both  shouted  to  tbe 


motormiui  of  the  weet-lwima  car,  and  did 

everythtog  th^  conld  to  vtoj^  it;  and,  when 
the  motorman  saw  and  heard  the  warnings, 
he  did  everything  he  could  to  stop. 

The  boy  was  not  a  passenger,  and  lad  so 
tntwtlon  of  paying  fare,  but  was  trying  to 
get  a  ride  by  standing  on  the  lowo:  step  and 
hanging  onto  the  iron  oatslde  of  the  gat^ 
where  passengers  were  not  received  ot  a^ 
lowed  to  enter  the  car.  Tlie  defendant  wu 
not  bound  to  exercise  toward  blm  the  care 
owing  to  a  passenger,  but  It  was  bound  to 
not  wantonly  or  willfully  Inflict  injury  upon 
him.  The  testimony  of  Andrews  tended  to 
prove  a  willful  and  wanton  Injury,  and  re- 
quired the  submission  of  the  Issue  to  tbe 
jury.  It  seems  to  be  conceded  that  bis  tes- 
timony did  tend  to  prove  such  an  Injury,  hot 
It  Is  Insisted  that  the  testimony  of  the  con- 
ductor was  the  more  probable,  and  that  the 
circomstences  of  the  case  should  have  con- 
vinced the  court  and  Jury  of  Its  troth.  Tbat 
was  a  question  for  the  Appellate  Court, 
which  Is  no  longer  open  to  Inquiry.  Cars  were 
passing  very  frequently  on  the  adjolnlni 
track,  and  the  tracks  were  so  close  together 
that  passengers  were  not  allowed  to  enter 
or  leave  the  car  <ki  the  side  next  the  other 
track,  doubtless  because  of  the  danger.  If 
the  testimony  olF  Andrews  concerning  the  a^ 
tlon  of  the  conductor  was  believed,  the  ci^ 
cumstances  tended  to  show  that  tbe  accident 
was  a  natural  and  probable  consequence  ot 
tbe  wrongful  act,  and  snch  as  a  person  ot 
ordinary  prudence  onght  to  have  foreseen 
would  be  likely  to  result 

It  Is  also  assigned  as  error  that  the  court 
gave,  at  the  reqnest  of  plaintiff,  the  follow- 
ing instruction:  "The  court  Instructs  the  jury 
that  If  you  believe  from  the  evidence  that 
defendant's  east-bound  car,  at  tbe  time  and 
place  In  question,  was  running  at  such  i 
high  rate  of  speed  as  to  be  dangerous  for  de- 
ceased, or  any  ordinary  person  so  situated, 
to  Jump  from  said  car,  and  that  said  con- 
ductor, while  acting  within  the  scope  of  bis 
authority  as  such  conductor,  if  he  was  so 
acting,  willfully  aod  wantonly  compelled  de- 
ceased to  Jump  from  said  car  to  manner  and 
form  as  charged  In  the  declaratton,  If  he  did 
do  so,  and  while  it  was  running  at  such  rate 
of  speed,  and  that  said  conductor's  condoct 
to  this  regard  showed  a  reckless  disregard 
of  deceased's  safety,  nnd  that  deceased  wu 
thereby  thrown  down  on  the  adjoining  tradr 
and  rendered  helpless,  and  while  so  lying 
upon  said  track  was  run  over  and  killed  by 
the  west-bonnd  car  before  It  could  be  stop- 
ped, then  you  should  find  the  defendant 
guilty,  even  though  you  should  find  from  tbe 
evidence  that  there  was  no  fault  upon  tbe 
part  of  the  motorman  of  the  west-bonnd 
car."  The  rule  of  law  stated  in  tbe  Instrw- 
tion  Is  correct  If  the  conductor  of  the  east- 
bound  car  was  guilty  of  a  willful  and  wanton 
act  whldi  was  the  Sclent  cause  <^  the  de- 
ceased falling  upon  tbe  track  and  lying  that 
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in  a  belpleu  condition,  vhere  he  would  nat- 
urally be  In  danger  of  being  ran  over  and 
killed  by  west-bound  cars,  the  plaintiff  could 
recover,  although  the  Injury  actually  result- 
ed without  fault  of  those  in  chare  of  tbe 
west-bound  car.  Cooley  on  Torts,  70.  The 
objectloo  to  the  instruction  la  based  on  the 
form  of  the  pleadings.  The  Instruction  could 
only  apply  to  the  third  count,  which  charged 
wanton  and  willful  conduct  on  the  part  of 
both  the  conductor  of  the  east-bound  car  and 
the  motorman  of  the  west-bound  car;  and  it 
Is  contended  that,  in  order  to  JtutUy  a  re- 
covery. It  la  necessary  to  prove  botli  cbar- 
gea;  that  the  count  stated  but  one  cause  of 
action,  based  upon  two  acts  conjointly  com* 
ndtted  b7  the  conductor  of  one  car  and  the 
motorman  of  anotiier,  from  which  tbe  injury 
resulted;  that  the  proximate  cause  of  the 
Injury  was  alleged  to  be  tbe  ret^ess  and 
wanton  negligence  of  tbe  motorman  of  the 
west-bound  car,  and  not  the  act  of  the  con- 
ductor in  driving  the  deceased  from  the  eas^ 
bound  car;  and  that  tbe  Instruction  ms  bad 
in  permitting  a  recovery  where  tiie  evidence 
showed  that  there  was  no  fault  on  the  part 
of  the  motorman  of  tbe  west-boond  car.  It 
Is  a  settled  rale  ttiat  a  plaintiff  must  recover. 
If  at  an,  on  the  case  stated  In  his  declaration. 
He  cannot  make  one  case  by  all^tkm,  and 
recoTW  on  another  case  made  by  the  ptoot'. 
but  In  fbSB  cue  tbexe  was  an  attempt  to 
state  in  tbe  declaraflon  two  independent 
wnngfUI  arts,  dth«  of  which  would  Justify 
a  ne&raj,  and  tiie  qneatlon  is  whether  the 
plaintiff  me  bound  to  prove  botb.  If  the 
deceased  was  lying  in  a  helpless  condition 
on  the  track,  and  the  motorman  of  the  west* 
bonnd  car,  by  the  awdse  of  ordinary  care, 
couM  have  fflsoovered  talm,  but  wantonly, 
recklessly,  and  negligently  ran  the  car  ovw 
blm  and  killed  him,  tbe  plaintiff  could  re- 
cover, regardless  of  the  qvestlon  how  the  de- 
ceased came  to  be  on  the  track.  On  tbe  oth- 
er band,  if  tbe  deceased  was  on  tbe  track 
In  a  helpless  condltton  through  the  wHIfol 
and  wanton  act  of  the  conductor  of  the  east 
bound  car,  plaintiff  could  recover,  regardless 
of  the  question  whether  the  act  of  ttie  mo- 
torman was  wrongful  or  Innocent  No  ob- 
jection was  made  to  tbe  count,  and.  If  ttiere 
was  a  fiault  In  it,  it  consisted  in  tiie  viola- 
tion of  the  rule  that  each  count  must  state 
a  single  cause  of  action,  and  must  not  state 
different  facta  or  sets  of  facts,  any  one  of 
-which  would  Justify  a  recovery.  Tbat  oN 
Jectlon  Is  to  be  raised  and  pointed  out  by 
special  demurrer.  The  alleged  acts  of  the 
conductor  and  motorman  wwe  not  Joint  or 
concurrent.  Neither  was  tbe  nature  of  the 
net  of  the  motorman,  as  vnilfnl  or  otherwise, 
a  matter  ot  essential  description  of  tbe  in- 
jury, whldi  must  be  proved .  as  laid.  We 
think  that  the  ctMrges  were  divisible,  and  the 
rule  Is  that,  In  actions  for  torts,  plaintiff 
inny  prove  a  part  of  his  charge,  If  there  be 
enough  proved  to  sustain  bis  chaise.  Chi- 
cago St  Grand  Trunk  Ballvi^  GOb  v.  Spui^ 


ney,  197  m.  471,  64  N.  B.  802.  There  was 
therefore  no  error  In  giving  the  Inatructton. 

Tbe  Judgment  of  tbe  Appellate  Court  la 
afBrmed.  Judgment  affirmed. 

(207  111.  430) 

HAWTHORN  et  al.      UUIIOH  et  al. 

(Snpreme  Court  of  Illiooia.   Feb.  17,  1904.) 

WI1.LB-C0NSTRUCTI0N-INTBRBBT  OF  RBUAIN- 
DBRMEN— POWKR  OF  AFPOINTHBNT— SCOPE— 
EXECUTION— VAUDITY, 

1.  Testator  gave  his  estate  to  his  wife  for 
life,  except  a  ipecified  aom  to  her  niece.  At  the 
death  of  bis  wife  one-half  of  the  property  then 
in  her  possession  was  to  be  divided  eqaally  be- 
tween his  heirs,  and  one-half  between  her  heirs 
"In  the  manner  In  which  she  may  decide,"  his 
wife's  niece  to  "share  equally  with  the  heirs  in 
tbe  whole  estste"  in  addition  to  the  bequest  be- 
fore mentioned.  The  wife  was  allowed  to  dis- 
pose ol  the  property  to  satisfy  demands  on  her, 
and  whatever  was  left  was  to  be  divided  as 
stated  above.  Held,  that  the  wife's  heirs  as  a 
class  took  a  vested  remainder  in  the  part  of 
the  estate  which  was  eventually  to  go  to  them, 
subject  to  the  eserdse  of  her  power  of  appoint- 
ment as  to  the  portion  each  should  take. 

2.  The  doctrine  of  Illusory  appointment  wUJ 
not  be  adopted  to  invalidate  the  execution  of  a 
power  of  appointment  under  which  merely  nom- 
inal shares  were  given  to  several  of  the  objects 
of  the  power,  which  left  what  each  should  take 
to  the  donee's  discretion. 

8.  Id  the  ezecntlon  of  a  power  of  appointment 
pnrsusnt  to  a  will  by  which  the  wife  waa  given 
a  life  estate  with  power  to  distribute  one-half 
of  the  remainder  among  her  heirs  as  she  should 
dedde.  It  is  no  objection  to  the  ezecntlon  <tf 
tbe  power  by  her  wiU  that  no  person  was  spe- 
cifically required  to  pay  nominal  soma  appointed 
to  some  of  tbe  remaiadwmen,  she  banug  di- 
rected that  they  ahould  be  paid  oat  of  the  one- 
half  of  the  remainder  which  passed  to  her  heirs. 

Appeal  from  Circuit  Cbort,  Mcljean  Goun> 
ty;  0.  D.  Myera,  Judge. 

Suit  by  WlUlam  Hawthorn  and  another 
against  Grace  A.  Ulricb  and  others  for  parti- 
tion. From  the  decree  therein,  complaiur 
ants  sppeaL  Affirmed. 

Tipton  &  Tipton,  tot  appellants.  Banry  ft 
Morrlssey,  for  appelleea, 

SCOTT,  J. .  Ortn  a  McOord  died  In  He- 
Lean  county.  III.,  testate,  on  the  2d  day  ot 
June,  1899,  leaving  a  widow,  Mary  A.  Mc- 
Oord, but  leaving  no  descendants.  By  hla 
wUl  be  provided  for  the  paymrait  of  bis  debts 
and  funeral  expenses,  and  then: 

"Second— I  i^ve  and  )>equeatb  to  Mary  A. 
McCord,  my  wlfe^  all  of  my  personal  and  real 
property  fw  her  use  during  her  natural  life, 
except  five  thousand  dollars,  ($5,000,)  which 
Is  to  go  to  Grace  A.  Perkins  at  each  time 
as  my  wife  may  deem  wise.  At  the  death 
of  my  wife  one-half  of  the  property  then  in 
her  poasesdon  Is  to  be  divided  equally  be-' 
tween  my  heirs,  and  one-half  to  be  divided 
between  her  htin  Id  tbe  manner  in  which  she 
may  dedde.  Grace  A.  Perkins  is  also  to 
share  equally  with  the  heirs  In  the  whole  es- 
tate at  the  disposition  of  the  property  at  my 
wife's  death,  in  addition  to  the  five  tbou- 
aand  ($5,000)  already  mentioned  in  this  will 

"If  at  any  time  my  wife  deems  it  neces- 
sary to  dispose  of  the  property  to  satisfy 
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demands  on  ber,  she  la  at  liberty  to  do  bo, 
and  whaterer  of  the  estate  Is  left  at 
death  is  to  be  divided  as  stated  above." 

The  will  Dominated  Mary  A.  McCord  to  be 
execatrix  without  bond.  At  the  time  of  his 
death,  in  addition  to  his  personal  property, 
testator  was  seised  of  60  acres  of  land  in 
McLean  coanty,  14  acres  of  land  In  Putnam 
county,  and  2  lots,  upon  which  he  resided,  in 
Normal,  McLean  county,  111.  On  the  26th 
day  of  December,  19(Kt,  Mary  A.  McOord 
conveyed  by  deed  the  land  in  McLean  county 
to  Grace  A.  Perkins.  The  deed  recites  that 
It  Is  made  In  payment  of  the  $0,000  legacy, 
and  also  "for  the  purpose  of  remunerating 
the  said  Grace  A.  P^klns  for  serrlcea  ren- 
dered the  said  Mary  A.  McCord  since  the 
death  of  the  said  Orln  C.  M(0>rd,"  and  par- 
ports  to  be  a  conveyance  by  Mary  A.  Mc- 
Oord In  her  own  right  and  as  executrix.  At 
the  same  time  she  executed  her  last  will  and 
testament,  which  was  duly  admitted  to  pro- 
bate after  faer  death.  After  the  death  of 
her  husband  Mrs.  McOord  also  sold  and  con- 
veyed the  14-acre  tract  in  Putnam  county. 
She  departed  this  life  in  March,  19^,  leav- 
ing no  descendants.  By  her  will  she  be- 
queathed $200  to  Susan  E.  McCord  out  of 
her  Individual  estate  and  the  residue  of  het 
Individual  estate  to  Grace  A.  Perkins,  and 
provided  that  the  land  tho-etofore  deeded 
to  Grace  A.  Perkins  sbonld  vest  In  her  in 
fee,  for  the  purposes  stated  In  the  deed;  and 
the  will  then  proceeds:  ' 

"By  the  last  wUl  of  my  husband  I  was 
vested  with  discretion  to  appoint  the  distri- 
bution of  bis  residuary  estate  left  at  my 
death  as  therein  provided,  and  In  exercise 
of  STich  discretion  and  power  of  appointment, 
BO  far  as  conferred  upon  me  In  and  by  said 
will,  I  declare  my  will  and  Intention  as  fol- 
lows: As  to  the  one-half  of  said  residuary 
pn^erty  devised  and  bequeathed  to  the  heirs 
of  my  said  husband  I  desire  eafd  will  car^ 
ried  out  strictly  In  accordance  with  my  bus- 
band's  wishes.  As  to  the  remaining  one- 
half  of  said  residuary  estate  6t  my  husband 
In  my  possession  at  the  time  of  my  death 
and  by  him  directed  to  be  divided  between 
my  heirs  In  the  manner  I  should  decide.  It  la 
my  will,  and  I  so  desire  and  decide  and  ap- 
point, that  my  said  niece,  Grace  A.  Perkins, 
shall  take  and  receive  as  her  share  all  of 
said  one-half,  exc^t  that  each  one  -of  my 
helrs-at-law  other  than  said  Grace  A.  Per- 
kins shall  be  given  and  paid  out  of  said  one- 
half  the  sum  of  five  dollars  ($5.00),  herebj 
explicitly  declaring  It  to  be  my  desire  and 
decision  that  said  Grace  A.  Perkins  shall  re- 
ceive from  my  husband's  residuary  estate 
all  that  a  proper  and  legal  construction  of 
said  will  of  my  husband  will  entitle  her  to 
and  all  of  said  estate  which  I  have  any  right 
or  power  to  appoint  or  award  to  her,  except 
that  each  of  my  remaining  heirs  shall  re- 
ceive said  tarn  of  five  dollan  CftiXtOi  there- 
from." 

Grace  A.  Perkins  wai  a  daughtra  of  a  de- 


ceased rister  of  Mary  A.  McCord.  She  had 
been  raised  In  the  family  of  Orln  O.  McCord 
and  his  wlf«^  and  had  reached  womanhood 
prior  to  the  death  of  the  widow.  She  has 
since  married,  and,  as  Grace  A.  Ulrlch,  li 
one  of  the  appeUees  h»«ln. 

Od  July  3,  1903,  William  Hawthorn  and 
Amanda  McKnight,  the  appellants,  who  are 
heirs  of  Mary  A.  McOord,  filed  their  bUl  for 
partition  In  the  circuit  court  of  McLean  coun- 
ty. This  bill  was  amended  several  times, 
and  as  finally  considered  stated  all  the  fore- 
going facts;  made  the  other  bdra  of  Mary 
A.  McOord  and  all  the  heirs  of  Orln  C  Mc- 
Oord defendants;  charged  that  one  half  of 
the  real  estate  of  which  Orin  G  McCord  died 
■elsed,  excepting  the  14  acres  In  Putnam 
coonty,  Is  vested  In  the  heirs  at  law  of  Oils 
O  McCord  and  the  other  half  In  the  heirs  at 
law  of  Mary  A.  McOord,  all  subject  to  ^ 
payment  of  the  ^000  legacy  to  Grace  A 
Perkins;  that  the  deed  made  by  Mary  A 
McCord  for  the  land  In  McLean  coonty.  which 
is  averred  to  be  of  the  value  of  fBJtiO,  was 
frandulentiy  and  by  undne  Influence  obtain- 
ed by  the  grantee  therein,  and  Is  a  cloud 
npon  the  title  of  the  owners  of  said  real  es- 
tate; prays  that  the  deed  to  Grace  A.  Pex^ 
kins  be  set  aside,  that  she  be  charged  wltb 
rent  for  the  premises  described  therein,  and 
that  partition  be  bad  of  all  the  real  estate  of 
which  Orin  C  McOord  died  s^sed,  which  la 
located  In  McLean  connty,  among  the  owners 
thereof  as  such  ownership  Is  stated  in  tin 
bill,  charged  with  the  payment  of  the  $5,000 
l^cy  to  Grace  A.  Perkins,  now  Ulricli.  Te 
this  bill  the  circuit  court  sustained  a  gen- 
eral and  special  demurrer  interposed  hf 
Grace  A.  Utrich.  The  bill  was  tberenpra 
dismissed  for  want  of  equity,  and  the  com- 
plainants appeal  to  this  court 

It  la  first  urged  that  Mary  A.  McOord  tot* 
only  a  life  estate  under  the  will  of  b«r  hus- 
band, and  that  the  rule  Is  that,  where  a  pow- 
er of  disposal  accompanies  a  bequest  or  de- 
vise of  a  life  estate,  the  power  of  disposal  Is 
only  coextensive  with  the  estate  whldi  flie 
devisee  takes  under  the  will,  and  must  be 
such  a  disposal  as  a  tenant  for  life  could 
make,  unless  there  are  other  w<H*ds  clearly 
indicating  that  a  larger  power  was  totended, 
and  that  by  the  terms  of  the  will  of  Orin  C 
McCord  the  only  power  given  to  dispose  of 
the  fee  was  a  power  to  be  exercised  for  the 
poriKMe  of  meeting  necessary  demands  upon 
Mary  A.  McCord,  and  that,  subject  to  tbe  ex- 
ercise of  that  power  for  that  purpose  and  the 
payment  of  debts  and  specific  legadea,  and 
subject  to  the  life  estate'of  Mary  A.  HcCoid. 
the  heln  of  Orin  C.  McCord,  as  a  class,  and 
the  heirs  of  Mary  A.  McCord,  as  a  class,  each 
took  a  vested  remainder  in  his  estate.  The 
cardinal  rule  for  tbe  construction  of  wills  re- 
qnlres  the  ascertainment  of  tbe  testator's  in- 
tention as  be  has  expressed  it  by  the  lan- 
guage used,  and  when  so  ascertained  it  must 
be  ^ectvated,  unless  It  be  in  some  Instance 
where  lie  uses  terms  wblcb  han  a  Mttled 
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and  definite  meaning  In  the  law,  when  sndi 
terniB  must  be  given  sach  meaning,  even 
though  the  result  la  to  defeat  the  manifest 
Intention  of  the  testator,  as  some  times  un- 
'fortunatel7  occurs  in  enforcing  the  mle  in 
Shelley's  Case. 

No  question  arises  in  this  eontrov^ny  In 
reference  to  the  i>ortlon  of  the  estate  of  Orln 
0.  McGord  which  has  reached  bis  heirs  under 
his  will  and  under  the  will  of  his  widow. 
They  do  not  attack  either  of  the  deeds  made 
by  Mary  A.  McGord.  The  only  question  that 
arises  Is  in  reference  to  that  portion  of  the 
proper^  which  the  testator  intended  should 
pass  eventually  to  the  heirs  of  his  wife,  and 
the  first  position  of  appellants  Is  tb&t  Haty 
A.  McCord  had  no  power  of  appointment  as 
to  the  remainder  In  the  one-half  of  the  estate 
which  was  to  pass  to  ber  heirs,  but  that  sncb 
heirs  ate  entitled  to  take  It,  share  and  share 
alike,  and  that  her  appointment  Is  entirely 
void  because  beyond  the  power  conferred  up* 
Ml  her.  The  remainder  in  one-half  of  the 
property  Is  *to  be  divided  between  ber  heirs 
4»  the  manner  whi<A  <Ae  may  deotde." 
To  put  upon  this  will  the  construction  which 
appellants  ask  is  to  disregard  entirely  the 
words  italidzed.  The  testator  meant  them 
to  apply  to  someibing.  They  could  not  have 
been  intended  to  apply  to  the  life  interest; 
because  his  purpose  was  that  she  shonld  re- 
tain that  herself,  and  as  every  word  and 
every  clause  of  the  will  should  be  given  mean- 
ing, this  power  of  appointment  must  be  held 
to  apply  to  that  portion  of  the  remainder 
which  was  to  pass  to  the  btirs  of  Mary  A. 
McCord. 

In  considering  the  portI<m  of  the  will  that 
oonters  the  power  ot  apiwlntment,  counsel 
for-  appellants  place  great  stress  upon  the 
sentence  which  Immediately  follows,  and 
which  is:  "Grace  A.  Perkins  is  also  to  share 
equally  with  the  heirs  in  the  whole  estate 
at  the  disposition  of  the  property  at  my 
wife's  death,  in  addltl6n  to  the  five  thou- 
sand (96.000)  already  mentioned  in  this  will;" 
the  ailment  being  that,  if  she  is  to  share 
equally  with  the  heirs  of  the  wlf^  then  they 
jiust  each  take  an  equal  amount,  or  ber 
share  cannot  be  equal  to  the  share  of  each 
»f  the  others.  It  must  be  remembered  that 
the  property  passing  to  testator's  heirs  Is  to 
be  divided  among  them  share  and  share 
alike;  and  when  the  language  last  quoted  is 
considered  In  the  light  of  that  fact  It  plain- 
ly shows  bis  intention  to  be  that  she  shonld 
share  equally  with  his  heirs  in  one-half  of 
the  remainder.  In  effect,  she  is  by  this  sen- 
tence made  one  of  his  heirs,  and  hw  right 
to  share  as  one  of  the  heirs  of  his  wife  la 
not  prejudiced,  or  lessened,  or  taken  away 
by  the  $6,000  legacy.  So  far  as  hia  will  Is 
concerned,  it  simply  loeans  that  she  has  an 
equal  right  to  share  with  the  other  heirs  of 
his  wife;  the  right  of  all,  so  far  as  the  poiv 
tlon  each  will  take,  being  equally  subject  to 
the  power  of  appointment.  Under  this  pow- 
er eMch  heir  of  the  wife  must  take  something. 


The  portion  which  eadi  win  take  Is  left  to 
ber  discretion. 

Orln  C.  McCord,  after  providing  for  the 
payment  of  legal  charges  against  bis  es- 
tate, and  the  legacy  of  ^,000  to  the  woman 
who  had  grown  from  childhood  in  his  family, 
and  for  the  maintenance  of  his  wife  during 
her  remaining  years,  was  undoubtedly,  from 
the  language  of  his  will,  animated  by  a  desire 
to  divide  the  remainder  of  his  property  equal- 
ly between  his  wife  and  himself,  oltlmatelj 
vesting  the  one-half  thereof  In  his  own  beirff 
and  Grace  A.  Perkins  and  the  remaining 
one-half  In  the  heirs  of  his  wife;  and,  know- 
ing his  own  right  to  distribute  this  pr(^>ert7 
amohg  his  own  heirs  In  sucl^  shares  as  be 
saw  fit,  his  purpose  was  to  confer  the  same 
right  up<m  his  wife  In  reference  to  the  prop- 
erty that  was  to  pass  to  her  family.  At  the 
death  of  Orln  O.  MoOorA,  her  bdrs^  as  a 
class,  took  a  vested  remainder  In  the  poi^ 
tlon  of  his  estate  which  was  eventually  to 
pass  into  their  possession,  subject  to  the  ex- 
ercise of  this  power  of  appointment  If  this 
be  true,  however.  It  la  said  that  her  will  Is 
a  fraud  upon  the  power  she  possessed,  .and 
we  are  asked  to  apply  the  doctrine  of  illusory 
appointment  end  hold  the  execution  of  the 
power  void,  and  direct  an  equal  distribution 
of  the  property  which  by  the  will  of  Otin  G. 
McCord  was  to  pass  to  the  li^rs  of  Mary  A. 
McGord,  among  all  such  heirs.  Where,  by 
the  terms  of  an  Instrument  a  power  Is  giv- 
en to  appoint  pn>p«ty  to  or  aaaoDg  certain 
persons,  the  amount  that  each  Is  to  rectfve 
being  left  to  the  discretion  of  the  donee  of 
the  power,  and  where  none  of  tbe  beneficia- 
ries can  be  excluded,  and  where  a  mere  nun- 
inal  share  is  appointed  to  one  or  more  of 
them,  such  an  anK>intment  Is  termed  "Il- 
lusory." 2  Am.  &  Bag.  Bncy.  of  Law  .(2d 
Ed.)  p.  475;  1  Bouvler'B  Law  Die.  p.  76a 
Formerly,  In  England,  while  it  was  held  In 
a  suit  at  law  that  the  appointment  of  any 
sum,  however  small,  to  one  ot  the  beneficia- 
ries, would  satisfy  the  power,  in  equity  the 
rule  was  different;  and,  while  a  court  ot 
chancery  would  not  require  an  - equal  dls- 
tributton  of  the  property  amov  all  the  per^ 
sons  to  whom  It  was  to  be  appointed,  still  It 
waa  held  that  snne  substantial  amount  must 
be  given  to  eaeh,  and  where  the  amount 
given  to  any  one  was  merely  nominal  the  ap- 
pointment would  be  set  aside,  and  the  prop- 
erty distributed  In  such  manner  as  would 
seem  just  to  the  court  A  very  Interesting 
discussion  of  tills  dbctrine  Is  found  at  page 
481  of  volume  1  of  White  &  Tudor*!  Lead- 
ing Gases  In  Bqufty,  where  It  is  said:  "Much 
litigation  arose  in  cmsequenoe  of  the  great 
difficulty  of  deeding  what  was  a  substeur 
tlal,  and  not  mer^y  an  lllustffy,  share,  and 
great  dissatlsfattion  with  the  doctrine  vras 
expiessed  by  the  most  amlpent  judges,  who 
endeavored,  in  many  cases,  to  narrow  It 
*  *  •  In  the  celebrated  case  of  Butehw 
T.  Butcher,  9  Ves.  882,  the  objects  of  the 
power  wtta  nine  In  number,  and  the  fund  to 
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tw  appolntea  ammgat  fhem  abont  £17,000, 
To  Mine  of  the  objects  of  the  power  shares 
of  iaoo  three  per  cents,  only*  were  glT^ 
Sir  W.  Orant»  M.  R,  held  the  anioiDtment 
not  to  be  illiuoiy.  but,  Uke  Lord  AJvanl^, 
Btzon^y  dlsapprored  of  this  doctrine  of  eq- 
uity. 'To  saji'  be  otMorved,  'that  under  sncb 
a  power  an  illusory  share  must  not  be  glren, 
or  that  a  substantial  share  must  be  given. 
Is  rather  to  raise  a  question  than  to  estab- 
lish a  rule.  Wbat  is  an  Illusory  share  and 
what  IB  a  substantial  share?  Is  it  to  be 
Judged  of  upon  a  mere  statement  of  the  sum 
given,  witbout  reference  to  the  amoont  of 
the  fortune  which  Is  the  subject  oC  the  pow- 
er? If  so,  what  Is  the  sum  that  must  be 
given  to  ezdude  the  Inference  of  the  court? 
What  Is  tiie  limit  of  the  amount  at  which 
It  ceases  to  be  illusory  and  begtu  to  be  sub* 
stantlal?  If  It  Is  to  be  considered  with  ref- 
erence to  the  amount  of  the  fortune^  what 
Is  the  proportion,  either  of  the  whole  or  of 
the  share,  that  would  belong  to  each  upon  an 
equal  division?  In  terms,  the  power,  though 
limited  as  to  objects,  is  discretionary  as  to 
shares.  A  court  of  law  says  no  object  can  be 
excluded;  hut  there  It  stops.  It  does  not 
attempt  to  correct  any— the  extremest— in- 
equality in  the  dlBtributlon.  *  *  *  As  no 
case  has  been  found  In  which  a  sum  of  this 
amount  haa  been  declared  illusory,  there  Is 
no  ground  upon  which  I  think  myself  Justi- 
fied in  determining  that  this  Is  an  invalid 
appointment.'  Later,  In  another  case,  the 
same  master  said:  'I  adhere  to  the  rule  I  laid 
down  in  Butcher  v.  Butcher  that  I  will  go 
as  far  as  I  am  bound  by  an  authority,  but 
no  farther.  Show  me  a  case  in  which  a 
specific  sum  or  an  equal  proportion  of  what 
would  be  the  share  of  each  object  of  the  ap- 
pointment upon  an  equal  division  has  been 
held  to  be  Illusory,  and  I  will,  in  the  same 
case,  make  the  same  decision.  But  where  I 
am  deprived  of  the  guidance  or  freed  from 
the  compulsion  of  authority  I  will  not  h<^ 
any  appointment  to  be  Invalid  upon  that 
ground  of  objection.'  "  Lord  Rldon  altlrmed 
this  holding  of  the  Master  of  the  Rolls  (16 
Yes.  15),  but  expressed  the  view  that  1^  In 
effect,  destroyed  all  the  authorities,  because 
no  two  cases  vrould  ever  be  the  same,  and 
tliat,  If  an  amount  could  not  be  held  illusory 
except  by  showing  that  the  same  amount  or 
the  same  proportion  of  an  estate  had  been 
held  Illuscury  in  some  earlier  case,  then  the 
doctrine  could  no  longer  be  applied.  The 
editors  of  the  work  from  which  we  have 
been  quoting  state  that  **tbe  interference  of 
courts  of  equity  in  cases  of  illusory  appoint- 
ments was  80  unsatisfactory  In  Its  resulte 
that  the  Legislature  at  length  interfered,  and 
by  statute  1  Wm.  IV,  c.  46,  passed  June  16, 
1830,  it  was  enacted  tliat  no  apptrintmoit 
*  *  *  should  be  Invalid  or  impeached  in 
equity  on  the  ground  ttiat  an  unsubstantial, 
Illusory,  or  nominal  share"  only  should  be 
appointed  to  one  or  more  of  the  objects  of 
the  power. 


Appellanto  dto  four  caiM  to  show  that 
the  doctrine  has  been  adopted  by  some  o£  the 
states  of  the  Union.  In  Hatchett  T.  Batctaett; 
103  Ala.  656,  16  South.  560^  In  a  suit  at  law, 
a  plaintiff  sought  relief  for  the  reason  that  in . 
the  execution  of  a  power  be  had  received 
merely  an  Illusory  appointment  The  court 
said  that  the  doctrine  had  no  standing  In  a 
court  of  law,  and  that  plaintifTs  remedy.  "If, 
Indeed,  he  has  any  upon  this  aspect,  would 
be  in  a  conrt  of  equity."  In  Thrasher  v. 
Ballard.  85  W.  Va.  524, 14  S.  S.  232,  a  powra 
was  to  be  executed  tot  the  benefit  of  two. 
The  donee  of  the  power  executed  It  by  a 
will  devising  all  the  property  to  one.  In 
discussing  the  law  of  axvobitment,  in  meet- 
ing the  argument  of  counsel  who  sought  to 
i^hold  the  execution  of  the  power,  it  was 
aald  that  fha  dmee  of  the  power  could  not 
give  one  child  substantially  all  the  estate 
and  give  the  other  only  a  nominal  anoonnt, 
for  the  reason  that  this  would  be  an  Illusory 
appointment;  but  the  twldlng  was  that  the 
power  of  appointment  In  that  case  remained 
unexecuted  because  no  property  at  all  was 
given  to  one  of  the  objects  of  the  power. 
In  Degmon  v.  Degmau,  98  Ky.  717,  34  S.  W. 
523,  a  power  of  appointment  existed  In  the 
widow  of  the  testetor  to  divide  the  property 
among  his  children  as  she  might  think  best, 
at  the  expiration  of  her  Ufe  estate  therein. 
She  attempted  to  execute  the  power  by  deed, 
and  conveyed  a  much  greater  portion  of  the 
property  to  one  of  the  children  than  to  either 
of  the  others,  for  the  purpose  of  providing 
for  the  support  of  herself  and  her  second 
htisband  during  their  respective  lives.  These 
deeds  were  set  aside  for  the  reasw  that  the 
power  of  appointment  must  be  exercised  for 
the  benefit  of  the  parties  entitled  te  the  prop- 
erty, and  not  with  a  view  of  benefiting  the 
donee  of  the  power,  and  for  the  reason  that 
an  appointment  for  such  purpose  Is  fraudu- 
lent and  void;  and  It  Is  also  said  that  each 
of  the  beneficiaries'  was  entitled  to  a  sub- 
Btential  portion  of  tbe  estate.  The  decision, 
however,  could  not  liave  been  based  on  the 
latter  ground,  because  the  least  amoont  of 
property  received  by  either  of  the  children 
under  the  deeds  was  slxly-one  acres  of  land. 
In  Clay  v.  Smallwood,  100  Ey.  212,  88  a  W. 
7,  testator's  daughter  vnui  given  a  power  of 
appointment,  to  be  exercised  at  her  death, 
for  the  purpose  of  distributing  a  certain 
share  of  his  estate  "to  my  other  children  as 
she  may  direct"  She  attempted  to  execute 
the  powtt  by  devising  tills  property  to  two 
of  her  sisters  and  their  children  and  to  the 
daughter  of  another  sister,  excluding  entire- 
ly other  children  of  the  testator.  Tbe  court 
held  that  the  attempted  execution  of  the  pow- 
er passed  no  title  whatever,  and  that  all  of 
the  children  of  the  testator  living  at  th* 
time  of  his  death  tobk  an  interest  In  this 
property.  This  was  on  the  theory  that  the 
exercise  of  the  power  was  void,  for  the  rea- 
son that  some  of  the  benefidailes  were  ex- 
cluded entirely;  but  In  passing  upon  the 
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qnartlim  tbe  court  ntm  to  Kemp  t.  Kemp, 
8  Tu.  818,  Alfflcander  t.  Alexander,  2  Tea. 
8x.  688,  and  Degman  t.  Degman,  sivra,  as 
autborttlea  for  the  propoidti<Hi  tbat  each  of 
tboM  ratlUed  must  recdre  a  anbatantlal 
ahaie  of  the  estate. 

We  think  It  fair  to  conclude  fnwn  flieae 
antfaorltles  that,  if  the  qaestkuk  vas  prop- 
erly  presented.  In  Kentucky,  at  least,  ttie  role 
of  the  earlier  Englteh  aDth<Mi.tle8  would  be 
followed.  We  have,  howerer,  been  referred 
to  no  case,  and  we  have  been  unable  to  dis- 
cover any  case,  where  the  doctrine  of  illu- 
sory appolntmoBt  has  been  actnally  api^led 
In  any  of  the  American  states.  In  none  of 
the  American  cases  reHed  upon  by  skkI- 
lants  has  the  execution  of  the  poww  been 
set  aside  or  held  null  and  Toid  for  the  reason 
tbst  tbB  i>ortlon  received  by  some  one  or 
more  of  the  beneficiaries  was  nominal  or 
illusory.  In  the  cases  where  tite  doctrine  has 
been  dtocussed  with  favor,  and  when  the 
holding  has  been  that  the  poww  was  Improp- 
erly executed.  It  has  not  been  on  the  basis 
that  one  or  more  of  the  shares  was  menty 
nominal.  Pomeroy  states  the  rule  to  be: 
"When  the  trust  power  is  such  a  nature 
that  the  donee  trustee  is  authorized  to  dis- 
pose of  the  property  among  a  class,  and  is 
clothed  with  a  discretion,  a  court  of  eqully 
wW  not  interfere  to  control  that  dlMretion, 
or  Interfere  with  the  mode  of  exercising  it 
it  he  does,  in  fact,  make  an  anmlntmoit" 
2  Ponieroy's  Ba.  Jnr.  i  1002.  In  a  number  of 
American  cases,  where  the  questton  has  been 
properly  i^sented,  it  has  been  held  that 
where  the  power  of  appointment  Is  to  be  ex- 
ercised accordhig  to  the  discretion  of  the  per- 
son to  whom  It  Is  committed,  no  appointment 
will  be  defeated,  no  matter  how  unjust  or 
unreasonable  It  may  seem,  and  no  matter 
bow  nominal  or  Uluscry  the  portion  received 
by  some  of  the  braefldaries  may  be,  provid- 
ed, only,  that  scnne  portion  of  Uie  estate 
passes  to  each  at  the  objects  of  the  power. 
Oraelf  v.  De  Turk,  44  Pa.  527;  Ingraham  v. 
Meade,  8  WalL  Jr.  82,  Fed.  Cas.  No.  7,045; 
Pronty  v.  Fronty,  Bailey,  Eq.  527;  Lines  v. 
Dsrden,  6  Fla.  51;  Van  Syckel's  Betate,  8 
Pa.  Dlst  .R.  807;  Cknries  v.  Brown,  4  Call 
(Va.)  477.  In  Graeflf  t.  De  Turk,  supra,  a 
devisee  was  authOTlzed  to  appoint  among  the 
bars  of  his  body,  and  be  exercteed  the  pow- 
er by  giving  one  of  his  children  180  acres  and 
giving  to  the  three  children  of  another  8 
acres  among  them.  TbB  court  In  holding 
this  to  be  a  valid  exerdse  of  the 'power,  said 
the  English  equity  rule  that,  where  there  is 
a  power  of  appointment  among  several  dis- 
tributees, it  cannot  be  legally  eioK^eH  ex* 
cept  br  giving  to  each  appointee  a  beuefldal 
interest  in  the  fund  fairly  propcntloned  to 
the  amount  for  distribution,  and  that  the 
appointment  of  a  nominal  share  to  a  bote- 
flclary  !a  Uluflory  and  void,  has  never  been 
adopted  In  Fennsylvanla. 

Certain  dlfflcnmes  In  the  way  of  the  prac- 
tical enforcement  of  this  doctrine  would 


cause  us  to  hesitate  about  adopting  it;  even 
If  it  had  received  the  onqnsstlonlng  approval 
of  courts  of  last  resort  In  other  states.  The 
only  basis  upon  which  a  court  of  equity 
could  Interfere  would  be  that  the  power  had 
not  been  executed  as  the  testator  Intended, 
for  the  reason  that  he  Intended  each  of  the 
beneflclari»  to  receive  a  substantial  portion 
of  his  bounty.  Sfanlfestly,  be  <Ud  not  Intend 
that  they  must  receive  equal  portions,  or  the 
power  to  decide  what  portion  eadi  should  re- 
c^ve  would  not  have  been  given  another. 
If,  now,  a  court  of  dumcery  determines  tbat 
the  appointment  made  te  a  fftud  upon  the 
power,  and  shall  be  set  aside  for  the  reason 
that  the  donor's  purpose  has  been  thwarted, 
what  then,  shall  be  don*  with  the  property? 
SbaU  it  be  distributed  equaltyf  That,  too. 
In  the  absence  of  a  OlrectloD  to  that  dfect 
from  the  donee  of  the  power,  would  bo  as 
manifestly  a  perversion  of  his  will,  and  it 
would  seem  to  be  impossible,  by  any  investi- 
gation, to  determine  Just  what  portion  each 
must  receive  to  make  the  final  distribution 
conform  to  the  desires  of  the  testetor.  Bqul- 
ty  cannot  do  better  tiian  to  leave  the  power 
of  distribution  where  the  testetor  left  it,  and 
refuse  to  Interfere  where  the  power  has  been 
executed  by  conveying  to  each  intended  ben- 
eficiary some  portion,  however  small,  of  tbe 
testator's  property. 

In  view  of  the  fact  that  this  doctrine  war 
long  discredited  and  reluctantly  enforced  by 
tbe  English  courts  of  equity  until  the  stead- 
ily increasing  dissatisfaction  was  recognised 
by  a  stetute  entirely  forbidding  Ite  appllea* 
tlon,  and  In  view  of  the  further  fact  that  no 
case,  as  it  seems,  can  be  found  in  which  It 
has  ever  been  applied  by  an  American  court 
we  are  of  the  opinion  that  in  the  light  of 
the  anth<«ltles  above  dted  from  Penn^- 
vania  and  other  stetes,  and  in  consideration 
of  the  reasons  which  make  against  the  rule 
and  Ite  enforcement  vre  would  not  be  war- 
ranted In  Ingrafting  this  doctrine  of  illusory 
appointment  upon  the  laws  of  Illlnote. 

The  fflcecutlon  of  tbe  power  Is  also  ques- 
tioned because  no  person  Is  spedflcslly  re- 
quired to  make  tike  paymont  of  the  |5  legacy 
to  each  of  tiie  heirs  of  Mary  A.  McCord.  oth- 
er than  Grace  A.  UlrlCh.  It  is  to  be  observed 
that  tbe  win  dlrecte  that  these  85  legacies 
are  to  be  paid  out  of  tbe  one-half  of  the  re- 
mainder which  passes  to  the  heirs  ctf  the 
testetrix.  If  In  that  one-half  tb9V»  be  per- 
sonal property  sufficient  these  legacies  will 
be  payable  by  her  oecutor  In  due  course. 
If  there  be  not  pwsonal  property  suAlcient 
we  regard  the  language  of  the  will  as  suffi- 
cient to  charge  them  upon  the  real  estate^ 
and  thoy  would  then  be  payable  by  the  prin- 
cipal devisee. 

What  we  have  said  makes  it  unnecessary 
to  dispose  of  tbe  error  assigned  which  ques- 
tions the  conveyance  tJu  €6  acres.  No 
one  complains  of  that  except  the  helm  of 
Mary  A.  McOord;  and  as  they  would,  io  any 
event  have  no  Interest  in  the  property  be- 
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jmA  the  amoants  fixed  In  her  will,  tlie  error 
In  atutalulnc  tbat  coDTerance,  If  any  there 
be,  IB  one  of  which  they  cannot  complain. 

The  decree  of  the  drcait  oonrt  win  b* 
firmed.  Decree  affirmed. 

(207  111.  21B) 

FIB8T  NAT.  BANK  OP  METROPOLIS  t. 
LEECH  et  al. 
(Supreme  Gonrt  of  Illinois.  Feb.  17*  lOOi.) 

CONSTHUCTIVK  TRUST  —  BVIDENCB  —  SUFFI- 
CIENCY —  ADMiaSIBIUTT  —  BILL  IN  BQUITT— 
FAILURB  OF  PBOOF-FORBGLOSURB  OF  UORT- 
OAGB  — RES  ADJUDICATA  — OROSS-BXAUINA. 
TION. 

1.  The  fact  that  a  gnardlaa  aeqnlred  a  eertlft- 
cate  of  purchase  of  real  estate  with  foods  that 
he  held  as  ffuardfan,  an  usiffnment  of  which 
was  taken  by  a  bank,  with  knowledge  thereof, 
as  security  tor  money  loaned  to  the  cnardiao, 
makes  ths  bonk  the  trustee  of  the  wards,  no 
mattCT  what  Ival  advice  the  bank  had  to  the 
contrary,  and  no  matter  what  the  bank  oifi- 
cen  belieiTed  about  the  question  ai  their  Ua- 
bUity. 

2.  Where  loffident  material  aTennents  of  a 
bill  to  enforce  a  constmctire  trust  to  sustain  a 
d^ecree  in  favor  of  complalnaot  are  established 
by  the  evidence,  the  fact  that  other  allegations 
in  the  bill  are  not  supported  by  the  endence 
is  not  cause  toe  reTersal. 

3.  An  adjudication  on  the  foreclosure  of  a 
real  estate  mortgage  that  a  certain  person  was 
the  holder  of  the  legal  title  is  not  erldence  of 
an  adjudication  of  the  question  whetbw  he  held 
the  legal  title  for  another,  or  upon  a  trust  aris- 
iog  by  implication  in  faror  of  another. 

4.  Where,  In  an  action  to  enforce  a  construct' 
1t0  trust,  one  of  the  defendants  testlflea  on  be- 
half of  complainant,  the  fact  tbat  tlie  court 
sustained  objections  to  crose-interrogatorles  by 
wliich  it  was  sought  to  show  that  no  conspiracy 
uisted  to  defraud  complainant  Is  not  caose  tor 
leverial;  U  awMaring  that  the  witness  was 
afterwards  permitted  to  testify  during  the  same 
croas-examlnatioo  that  It  was  not  his  purpose, 
nor  the  purpose  of  the  officers  of  the  cross-exam- 
ining defendant,  to  flwTPSgff  ccnnplainant  In  the 
transactloD. 

Appeal  from  Olrcuit  Court,  Masaac  Coun- 
ty; O.  H.  HariEcr,  Judge. 

Action  by  James  H.  Leech  and  others 
against  the  First  National  Bank  of  Metrop- 
olis and  another.  From  a  decree  for  plain- 
tiffs, the  bank  appeals.  Affirmed. 

Appellees  on  June  12,  1902,  filed  their  bill 
of  complabit  Id  the  circuit  court  of  Massac 
conn^  against  appellant  The  bill  alleges 
that  on  January  10,  1896,  one  Frai^  Adams 
was  appointed  guardian  of  complainants, 
who  were  then  minors,  and,  as  such  guard- 
ian, recdved  from  bis  predecessor  97,0S7.12; 
that  on  January  20,  1896,  Adams  pnrchased 
a  note  for  $4,000,  secured  by  a  mortgage  up- 
on certain  real  estate,  paying  for  the  same 
out  of  said  wards'  funds, -and  tbat  the  note 
and  mortgage  were  duly  assigned  to  him  as 
guardian  of  complainants;  that  this  mort- 
gage was  afterwards  foreclosed,  and  on 
March  19,  1898,  the  master  offered  for  sale 
the  real  estate  therein  described,  onder  the 
decree  of  foreclosure;  tbat  the  same  was 
sold  to  complainant  in  the  foreclosure  suit— 
Adami,  as  their  guardian,  bidding  the  sum 
of  «4,9e&.78;  being  the  wnount  of  tbe  debt, 


Interest,  and  costs;  that,  at  the  time  of  bid- 
ding, Adams  was  personally  InsolTent;  that 
he  owed  the  First  National  Bank  of  Metrop- 
olis OTer  $1,000,  evidenced  by  overdue  prom- 
issory notes,  and  owed  other  creditors.  In  tbe 
as^egate,  $1,000,  a  large  portion  of  which 
was  held  by  said  bank  for  collection;  that 
tbe  bank  and  Its  officers  knew  of  the  insol- 
vent condition  of  Adams;  that  the  master 
refused  to  issue  a  certificate  of  sale  to  Ad- 
ams, as  guardian,  until  the  costs  of  the  pro- 
ceedings, amounting  to  $162.50,  were  d>ald; 
that  Adams  did  not  have  the  money  to  pay 
these  costs,  and  applied  to  said  bank  for  a 
loan  ,  of  that  amount,  offering  to  deposit  with 
the  banlE,  as  collateral  security  for  this  loan, 
tbe  certificate  of  sale,  when  Issued;  that  tbe 
bank  refused  to  loon  the  money  In  this  way, 
but  offered.  If  Adams,  as  such  guardian, 
would  receipt  the  master  for  the  full  amount 
due  under  tbe  decree,  and  would  have  tbe 
master  issue  to  him  individually  tbe  certif- 
icate of  sale,  and  would  execute  to  tbe  bank 
a  new  note  for  $2,254,  and  assign  to  the  bank, 
as  security  for  such  new  note,  the  certificate 
of  sale,  tbe  bank  would  pay  said  costs,  would 
surrender  all  evidences  of  private  indebted- 
ness due  it  from  Adams,  and  would  let  him 
have  sufilclent  money  to  pay  his  other  cred- 
itors; that  Adams  accepted  this  offer,  ;re- 
celpted  the  master,  as  guardian,  without  re- 
ceiving any  money  from  said  master,  receiv- 
ed a  certificate  of  sale  to  himself.  Indlvlduai- 
ly,  executed  the  note  for  $2,264  to  said  bank, 
and  assigned  and  turned  over  to  tbe  bank 
the  certificate  of  sale;  that  the  bank  sar^ 
rendered  the  private  notes  to  Adams,  and 
placed  to  his  credit  In  tbe  bank  almost  $1.- 
000  In  addition,  which  was,  soon  checked  out 
and  paid  by  tbe  bank  to  other  creditors  of 
said  Adams;  that  on  November  9,  1900,  the 
time  for  .^eden^)tlon  having  expired,  the  mas- 
ter executed  a  deed  to  the  bank,  as  assignee 
of  Adams;  that  Adams  obtained  possession 
of  the  property,  but  on  May  20,  j  1902,  sur- 
rendered possession  to  the  bank,  rect^nHsed 
It  as  a  landlord,  and  agreed  to  thencefbrth 
pay  rent  to  It  The  bill  further  charges  tbat 
the  bank  bad  toll  knowledge  when  said  note 
and  mortgage  were  purchased  by  Adams 
that  they  were  purchased  with  money  held 
by  blm  as  guardian;  that  It  bad  full  knowl- 
edge when  be  bid  In  the  property  at  the  sale 
tbat  be  bid  as  guardian,  and  that  he  was  pei^ 
sonally  insolvent;  tbat  It  knew  he  received 
no  money  from  the  master,  and  knew  that 
the  master  had  received  no  moner  from  him, 
except  $162.50,  which  bad  been  furnished  by 
the  bank  to  pay  tbe  costs;  that  it  knew 
when  It  took  tbe  new  note  and  tbe  certificate 
that  Adams  was  Insolvent  and  that  the  note 
represented  his  private  indebtedness,  and 
that  the  certificate  was  held  by  blm  In  tbe 
capacity  of  trustee  or  guardian  of  complain- 
ants, and  that  tbe  assignment  of  tbe  certif- 
icate by  Adams  to  tbe  bank  was  tliertfbre 
fraudulent  and  void;  that  the  bank  took  tb* 
title  burdened  with  a  reanltliig  tnist  tn  Cm 
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9t  complatoanta;  tba^  at  the  time  of  tbe 
above  transactloni,  complalnaDts  were  mi- 
nora, and  knew  nothing  of  what  had  been 
done;  that  Frank  Adams  has  recently  filed 
his  report  as  guardian,  and  that  th^^In  the 
complainants  are  charged  with  said  prem- 
ises at  the  valuation  of  f4,000;  alleges  will- 
ingness to  accept  the  property  at  that  valna- 
tlon,  bnt  states  that  appellant  now  dalms 
the  absolute  title  to  said  premises.  The 
prayer  la  that  the  assignment  be  declared 
fraudulent  and  void  as  against  complainants; 
that  the  bank  be  decreed  to  bold  the  prem- 
ises In  trust  for  complainants,  and  be  ordered 
to  convey  the  legal  title  to  them;  that  an 
accounting  for  the  rents  and  profits  be  bad; 
and  for  general  relief.  The  appellant  and 
Frank  Adams  are  made  parties  defendant. 

A  default  was  taken  against  Adams,  bnt 
tbe  bank  answered,  admitting  the  purchase 
of  tbe  note  and  mortgage  by  Adams,  and 
the  foreclosure  proceedings,  but  denying  that 
Adams  purchased  the  property  as  guardian, 
and  specifically  denying  all  other  material 
allegations  In  the  bill.  The  complainants 
filed  a  replication  to  this  answer. 

Tbe  cause  was  heard  without  other  plead- 
ing. The  evidence  was  taken  In  open  conrt, 
and  a  decree  rendered  finding  the  allegations 
of  the  bill  to  be  true,  finding  tbe  equities  to 
be  with  the  complalnaiits,  and  awarding  the 
relief  Mraght  by  tbe  UU.  Tbe  bank  appeals. 

Courtney  &  Helm,  for  lyipellant  0.  L.  Y. 
Mnlkey,  for  appellees. 

SCOTT,  J.  (after  stating  the  focts^.  Tbe 
principal  insistence  of  appellant  is  that  the 
decree  is  not  sustained  by  the  evidence,  and 
that  the  case  made  by  the  evidence,  if  any, 
does  not  conform  to  the  allegations  of  the 
blU.  The  finding  of  the  decree  Is  that  the 
auctions  of  the  bill  are  true,  as  therein 
stated.  Tbe  bill  alleges  that  Adams  acquired 
the  certificate  of  purchase  with  funds  belong- 
ing to  his  wards,  the  appellees,  and  alleges 
that  the  bank  took  the  assignment  of  the 
certificate  with  knowledge  of  that  fact  No 
question  is  made  as  to  the  fiirst  of  these 
charges,  but  it  is  Insisted  that  the  bank  did 
not  have  notice.  We  have  carefully  exam- 
ined tbe  evidence  contained  in  the  record.  It 
Is  somewhat  confilctlng.  A  discussion  there- 
of would  be  profitless  here,  however,  as  we 
are  satisfied  that  the  Judge  of  the  drcoit 
court,  who  saw  and  beard  the  witnesses  tes- 
tify, reached  a  correct  conclusion  on  this 
questicai  of  fact 

The  appellant  sought  to  show,  and  did 
show,  that  before  taking  the  assignment  It 
sought  the  advice  of  counsel  for  the  com- 
plainant in  the  foreclosure  suit,  and  was  by 
him  assured,  in  substance,  that  tbe  bank 
could  lawfully  take  and  bold  the  certificate 
as  security  for  the  money  It  was  about  to 
loan  to  Adams.  This  la  not  enough.  The 
fact  that  Adams  purchased  this  certificate 
with  funds  that  he  held  as  guardian,  and 


that  the  bank  accepted  the  certiflcate  with 
knowledge  of  that  fact,  makes  the  bank  a 
trustee  for  appellees,  no  matter  what  an  at* 
tomey  advised  It,  and  no  matter  what  the 
bank  ofilcov  believed  about  the  question  of 
their  liability.  It  Is  the  existence  of  these 
facts  that  makes  the  bank  liable,  not  tbe 
views  of  Its  officers  cr  attorney  In  regard  to 
whether  It  Is  liable. 

Wb^e  a  guardian  invests  the  money  ot  tils 
ward  In  the  purchase  of  land,  taking  the 
title  to  himself,  a  trust  arises,  by  implication, 
in  tavoT  of  the  beneficiary,  who  may  follow 
the  money  Into  the  land,  and  hold  the  land 
as  trust  estate;  and  the  motives  by  which 
the  guardian  was  animated  in  taking  tbe 
title  to  himself  are  wholly  Immaterial.  Rice 
T.  Rice.  108  111.  190;  Cookson  v.  Richardson, 
69  111.  137;  Reese  v.  Wallace,  113  III.  689; 
a  Fomeroy's  Eq.  Jnr.  |  ,1048.  And  furthw: 
"The  doctrine  Is  that  a  purchaser  with  notice 
of  a  trust,  either  express  or  implied,  becomes 
himself  a  trustee  for  the  beneficiary  with  re- 
spect of  the  property,  and  Is  bound  in  the 
same  manner  as  the  original  trustee  from 
whom  he  purchased;  and  this  even  though 
be  la  a  purchaser  for  a  valuable  considera- 
tion. 2  Pomeroy's  Eq.  Jur.  |  6S8;  27  Am. 
&  Eng.  Bncy.  of  Law,  pp.  251,  265;  School 
Trustees  t.  Kirwln.  25  lU.  73;  Fast  v.  Mc- 
pherson, 98  IlL  496;  Gushman  v.  Bcmfield. 
139  IlL  219,  28  N.  E.  937;  Union  Mutual  Life 
Ins.  Ca  T.  Slee,  123  III.  67,  12  N.  B.  543; 
Phimps  V.  South  Park  Com'rs,  119  III.  623 
[10  N.  E.  280]."  Indiana,  minola  ft  Iowa  Rail- 
road Co.  V.  SwanneU.  167  IlL  616,  41  N.  B. 
989,  80  L.  B.  A.  200. 

The  bill  contains  certain  charges  of  actual 
fraud  or  fraud  in  fact,  as  distinguished  from 
constructive  fraud  or  fraud  in  law,  and  cer- 
tain charges  of  conspiracy  on  the  part  of 
the  bank  and  others  to  wrong  these  wards, 
which  we  do  not  think  are  sustained  by  the 
evidence;  but  material  averments  of  the  bill, 
which  we  have  above  held  to  have  been  e^ 
tabllshed  by  the  evidence  are  sufficient  to 
sustain  the  decree.  The  fact  that  other  al- 
legations contained  in  the  bill  are  not  estab> 
Ushed  by  the  evidence  does  not  warrant  a 
reversaL  Booth  v.  Wiley,  102  IlL  84;  Chicago 
West  Division  Railway  Co.  v.  Mills.  106  III.  63. 

Appellant  takes  the  position  that  the  de* 
cree  at  confirmation  in  the  foreclosure  suit 
Is  an  adjudication  that  Adams  purchased  the 
land  in  bis  individual  capacity,  and  that,  con- 
sequently, when  tbe  certificate  ripened  into 
a  deed,  the  grantee  therein  would  necessarily 
take  both  tbe  legal  and  equitable  title;  and 
reliance  is  placed  on  the  case  of  Hunter  t. 
Stonebumer,  92  III.  75,  which  is  said  to  be  ■ 
identical  in  principle  with  the  case  at  bar. 
That  la  a  case  in  which  the  complainant 
Stonebumer,  filed  a  bill  to  set  aside  a  sale 
and  conveyance  In  partition  of  property  In 
which  he  had  owned  an  interest,  and  also  to 
set  aside  a  deed  conveying  the  same  property 
from  the  purchaser  at  the  partition  sale  to 
Hunter.  In  the  suit  to  partitl(ni  the  land  he 
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had  been  nude  a  d^Mdaiit  wblle  a  minor. 
Tbe  principal  cronnd  upon  which  he  based 
hie  claim  for  relief  waa  the  charge  that  hla 
cchtenant  frandoloitiT  procured  the  conunla* 
itonem  In  partition  to  mport  that  the  land 
waa  not  snsceptlble  of  dlvlalon.  The  land 
waa  Bold  imder  a  decree  in  partition,  and 
pnrchased  by  tbe  co*tenant  at  a  grossly  In- 
adequate prlce^  and  by  blm  conveyed  to 
Hunter,  who  was  the  own»  thereof  at  tbe 
time  the  UU  to  aet  aside  the  sale  was  filed. 
The  court  held  tiiat,  even  If  there  was  fraud. 
Hunter  could  not  be  affected  thereby,  nnlesa 
he  had  actual  or  eonstmctlTe  notice  thereof. 
It  wUl  be  percdTed  at  once  that  the  notice 
which  was  proven  in  the  case  at  bar  waa 
wholly  lacking  In  the  Stonebumer  Oase;  The 
eoort  pn^erly  held  In  that  case  that.  In  tbe 
absence  4^  ^Iber  actual  or  constructive  no- 
tlce  to  Hunter  of  the  .fraud,  he  bad  the  right 
to  rely  npou  the  decree  <aX  sale  and  tbe  ap- 
proval by  the  court  of  the  report  of  sale  as 
res  Judicata.  One  distinction  between  the 
two  cases  is  tbat,  in  the  case  befwe  us,  no* 
tlce  to  the  purchaser  was  proved;  In  flte 
Stonebumer  Case,  it  ms  not  The  decree  ct 
conflnnatlon  here  was  an  adjndlcatfon,  bind- 
ing upon  all  the  partiea  to  the  foredosnre 
suit,  that  Frank  Adams  held  the  legal  title. 
On  the  aneatlou  wbettaw  he  h^  the  legal 
title  for  anothw,  or  upon  a  trust  arising- by 
implication  In  favw  of  another,  tbe  decree 
of  conflnnatlon  waa  no  evidence  whatever. 

▲dams  testified  on  tbe  part  ct  appelleea. 
On  cross-examination  appellant  sought  to 
elbow  by  blm  that  no  con^racy  existed  to 
wrong  or  defraud  the  appellees.  Gomplalnt 
la  made  of  tbe  actlm  of  tbe  court  in  sustain- 
ing objections  to  croas-intOTogatories  on  this 
subject  This  was  not  proper  crosa«zamina- 
tlon.  MoreoTW,  the  witness  afterwards  tes- 
tlfled.  during  tbe  same  cross-examination, 
that  it  was  not  his  purpose,  nor  the  purpose 
of  the  officers  of  the  bank,  to  d^rand  appel- 
lees  by  the  tTansactl(»i  under  Investigation, 
so  tbat  appellant  had  tbe  ben^t  of  the  wit- 
ness' views  on  that  subject 

We  are  of  opinion  the  decree  of  tbe  circuit 
court  does  equity  between  the  parties,  and  it 
will  accordingly  be  affirmed.  Decree  affirm- 
ed. 


(SOT  IIL  104) 

WltiEMOtr  V.  HANDLON  et  aL 

(Supreme  Court  of  Illinois.   Feb.  17,  1904.) 

DEED3-DBLIVERT— TESTAMENTARY  DISPOSI- 
TION—BV 1 DENC  E. 
1.  A  lADdowner  ezecnted  a  deed  to  hla  daogrh- 
tenv  wbo  lived  with  him,  and  after  having  Die 
deed  recorded  delivered  it  to  one  of  his  daugh- 
ters, teliiog  her  to  place  it  among  his  papers, 
that  being  the  first  that  the  daughters  bad 
known  of  the  deed.  Thereafter  the  property 
was  assessed  to  the  daughters,  and  Insurance 
written  on  it  in  their  names,  but  It  waa  not 
shown  that  the  father  knew  of  such  facts.  He 
and  the  datigbtere  continued  to  live  on  the  land, 
dividing  tbe  profits  between  them  as  before. 
At  tbe  time  the  deed  was  executed  the  fatiier 
was  111  and  believod  he  would  not  live  long,  and 


he  had  talked  wtOi  tbe  dau^itm  abort  tiw 

land,  and  stated  that  on  bis  death  he  wished 
it  divided  between  them.  It  was  shows  that 
he  bad  stated  to  several  partiea  tbat  he  hso 
deeded  the  land  to  the  girls.  StU,  tbat  the  evi- 
dence showed  that  tbe  deed  was  intended  as  a 
testamentary  disposition  of  the  property,  and 
not  as  a  present  ccHtveyance. 

2.  The  fact  that  a  grantor,  after  canaing  hii 
deed  to  be  recorded,  gave  It  to  one  of  the  gran- 
tees with  instructlims  that  she  should  place  it 
among  bis  papers  with  a  view  that  It  mii^t 
be  found  in  case  ot  his  deatht  rriiutted  any  pit- 
aumptlou  of  delivery. 

8.  Tbe  fact  tbat  a  grantor  remaiDcd  In  pos- 
•essioQ  of  land  after  the  executi<m  of  a  deed 
is  an  important  fact  in  determining  whether  the 
deed  waa  delivered. 

4.  On  an  issue  as  to  whether  a  deed  by  t 
landowner  to  liia  daughters  was  Intended  ta 
operate  as  a  testamentary  disposition  or  as  a 
presrat  conveyance,  the  fact  that  tbe  Ued  wis 
assessed  to  the  daughters  and  Insnranee  writ- 
ten on  tbe  buildings  in  their  names  was  not 
binding  on  him,  in  the  absence  of  any  evidence 
tbat  be  knew  of  aucb  facta. 

K.  The  burden  of  proof  waa  on  one  dalmhig 
a  present  eonv^anee  to  show  that  the  graatoc 
knew  of  facto  relative  to  tbe  Insurance  aad  ii- 
seasmeot. 

6.  On  an  issue  aa  to  whether  a  deed  by  a 
landowDer  to  bis  daughters  was  ioteoded  to  op- 
erate as  a  testomentary  dispoatlon  or  aa  a  pres- 
ent conveyance,  the  fact  tbat  the  landowner 
stated  to  various  persons  tbat  he  had  made  t 
deed  of  the  farm  to  his  daughters  was  not  in- 
consistent with  tbe  view  that  he  Intended  the 
deed  to  take  effect  after  his  death. 

Appeal  from  Circuit  Court,  Grundy  Coun- 
ty; 8.  C*  Stotigh,  Judge. 

Suit  by  John  Fred  Wilenou  against  Amu 
Handlon  and  others.  From  a  decree  of  dls- 
miasal,  complaiuant  appeals.  Reversed,  and 
cause  remanded,  with  directions. 

This  is  a  bill  in  chancery  filed  by  appellant 
in  the  circuit  court  of  Grundy  county  against 
his  three  daughters,  Elizabeth  Wilenou,  Pau- 
lina Wilenou,  and  Anna  Handlon.  and  Wil- 
liam Handlon,  husband  of  Anna,  to  cancel 
and  set  aside  aa  a  cloud  upon  his  title  the 
record  of  a  deed  bearing  date  February  18, 
1899,  executed  by  tbe  appellant  to  his  said 
daughters,  and  purporting  to  convey  to  tbem 
bis  farm,  containing  440  acres,  located  in 
said  county,  which  deed  was  recorded  in  tbe 
office  of  the  recorder  of  deeds  of  Gnindy 
county  on  the  20th  day  of  February,  ISSO. 
Elizabeth  and  Paulina  disclaimed  any  Intei^ 
est  in  the  farm,  and  Anna  and  her  husband 
filed  an  answer  denying  the  allegatione  of  the 
bill,  and  averring  ttiat  Anna  was  the  owner 
of  an  undivided  one-third  part  thereof.  A 
replication  was  ffied,  and  the  case  was  refer 
red  to  tbe  master  to  toke  proofs  and  report 
his  conclusions  as  to  the  facto  and  the  law. 
A  report  waa  filed  by  the  master.  In  whldi 
It  was  found  that  Anna  was  the  owner  of 
tbe  undivided  one-third  part  of  tbe  farm  In 
fee,  and,  objecttons  and  exceptlona  having 
been  filed  thereto  and  overruled,  a  deane 
was  entered  finding  that  EUfzabeth  and  Pan- 
Una,  by  reason  of  their  disclaimer,  Iiad  no 
Interest  In  the  farm,  and  decreeing  Anna  to 
be  tiie  owner  of  tbe  undivided  one-tolrd  part 
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tbereof  la  fee,  and  as  to  her  dismlBsed  the 
bill  for  want  of  equity,  from  which  decree 
appellant  has  prosecuted  an  appeal  to  this 
court,  and  bas  assfgned  as  error  the  Qa^lag 
of  the  court  that  j^ona  was  the  owner  of  the 
undlTided  one-third  part  of  said  farm  In  fee, 
and  in  entering  a  decree  dismissing  the  bill 
for  want  of  equity  as  to  her. 

It  appears  from  the  pleadings,  proofs,  and 
muter's  report  that  appellant  Is  a  German, 
was  a  widower,  and  was  about  70  years  of 
age  at  the  time  of  the  execution  of  the  deed 
sought  to  be  canceled;  that  he  came  to  Amer- 
ica wben  a  young  man{  that  many  years  ago 
he  purchased  the  farm  In  question,  which 
was  hot  the  best  quality  of  soil,  but  was 
adapted  to  the  raising  of  stock,  and  opon 
which  he  and  his  family  nutd'^  their  home; 
that  by  Industry  and  economy,  with  the  as- 
sistance of  his  wife,  he  Improved  and  paid 
for  the  same  and  raised  his  family,  which 
consisted  of  five  girls—the  defendants;  a  mar- 
ried daughter  who  died  several  years  prior 
to  the  execution  of  the  deed,  leaving  Ave 
small  children,  who  had  had  a  home,  since 
their  mother's  death,  with  the  appellant;  and 
another  married  danghter,  who  married  a 
man  by  the  name  of  Allen  Spellman,  and  who 
resides  in  Gbal  City,  not  far  from  said  farm; 
that  subsequent  to  the  time  of  the  death  of 
appellant's  wife,  which  occurred  some  10 
years  prior  to  the  date  of  the  deed,  the  de- 
fendants were  the  bouselceftpers  of  the  a.p- 
pellanti  that  the  appellant  disliked  his  son- 
in-law,  Spellman,  and  said  be  should  have 
none  his  property;  that  appellant  had  been 
In  poor  health,  and  a  short  time  prior  to  the 
encution  of  the  deed  be  seems  to  have  been 
Impressed  with  the  fftct  that  he  might  soon 
die,  and  on  one  or  two  occasions  talked  with 
hlB  three  daughters  about  maUi%  a  dltqposi- 
tlon  of  his  property  In  view  of  that  fact  He 
testifled  he  told  his  three  daughters  that  he 
wanted  the  farm,  xxpon  his  death,  divided 
equally  twtween  them,  and  that  th^  should 
take  CBze  of  the  children  of  his  deceased 
daughter,  and  if  any  one  ttf  said  daughters 
married  she  was  to  have  ^JOOO  In  cash  at  the 
time  of  Us  death,  and  bare  no  Interest  In  the 
farm;  that  some  six  weeks  prior  to  the  sk- 
ecnthm  of  the  deed  the  appellant  met  Patrick 
Howard,  whmn  he  had  known  for  80  Tears, 
on  the  street  In  Ooal  dtj,  Howard  testi- 
fied: "I  met  htm  and  shook  hands  with  him, 
and  I  says,  'V^ed,  bow  are  you  getting  along 
now  7  and  he  says,  *I  am  not  getting  along 
good;  I  am  fllilng  np  here,  and  can  hardly 
breathe.*  He  seemed  to  be  laboring  for  hla 
breath,  and  be  says,  'I  think  I  would  be  all 
right  on  account  I  get  my  property  settled 
before  I  die,'  and  I  says,  'Why  d<m*t  yon 
make  a  wllir  and  he  says.  1  don't  like  wills; 
afraid  of  trouble  afterwards.'  .  'Well,'  I  says, 
'JTred,  now  my  father  Is  gone  and  our  prop- 
erty was  willed,  ai^  It  has  gone  through  the 
probate  courts  and  has  cost  ccmsiderable  mon- 
ey, but  If  I.had  property  I  abould  deed  It  as  I 
wanted  it  to  Im^  and  I  do  not  know  Just 


what  answer  he  made,  but  In  a  very  short 
time  after  that  the  very  first  thing  I  saw  in 
the  paper  was  this  transfer." 

On  the  day  the  deed  was  executed  the  ap- 
pellant was  In  Ooal  City.  While  passing  a 
saloon  he  says  he  heard  his  son-in-law,  Spelt- 
man,  say,  "I  saw  my  old  father-in-law,  and 
he  looks  bad,  and  X  think  he  will  kick  the 
bucket  soon."  He  immediately  went  to  the 
office  of  Joseph  Campbell,  a  notary  public  in 
Coal  City,  and  Campbell  drew  the  deed  in 
question,  and  appellant  executed  It  Camp- 
bell testifled:  "My  Impression  was  that  he 
was  pretty  sick  at  the  time  he  came  to  my 
office.  I  do  not  think  I  knew  the  nature  of 
bis  ailment.  I  do  not  know  as  I  remember 
exactly  what  was  said.  My  impression  was 
that  be  wanted  to  have  a  deed  to  take  the 
place  of  a  will.  He  didn't  expect  to  live  long 
at  that  time,  and  after  his  death  be  wanted 
the  property  to  go  to  the  grantees  therein. 
Neither  of  the  grantees  was  there— Just  him- 
self. I  tliink  I  have  heard  him  say  that  Mr. 
Spellman,  liis  son-in-law,  should  not  partici- 
pate In  the  disposition  of  his  estate.  About 
the  time  he  made  the  conveyance  was  when 
I  heard  him  make  such  a  remark."  Attet 
the  deed  was  executed  it  was  sent  by  Camp- 
bell to  the  county  seat  and  recorded,  and  then 
returned  to  Campbell,  when  the  appellant 
called  and  It  was  delivered  by  Campbell  to 
him.  He  said  nothing  to  eithor  of  his  dau^- 
ters  abont  having  made  the  deed  until  after 
It  had  been  recorded  and  returned  to  him  by 
CampbelL  Wben  be  reached  borne  with  the 
deed  he  gave  the  deed  to  one  of  his  daughters 
and  told  her  to  put  it  with  bla  papers,  and 
she  put  the  deed  In  the  bureau  drawer  with 
the  other  papers  mS  the  appellant,  where  It 
remained  untU  this  suit  was  commenced. 

Elizabeth  testified:  "I  bad  a  convnsatl(m 
with  father  about  the  disposition  of  his  prop- 
erty In  case  (tf  his  death.  He  said  he  was 
going  to  make  a  deed  to  ua  children.  He 
said  be  was  going  to  make  a  deed  over  to 
his  <^ldren.  We  wwe  to  have  it  when  he 
died.  I  know  he  did  main  a  deed  to  the 
three  gtaris,  ISIaabeth,  Anna,  and  Pauline.  I 
remonber  bim  twinging  It  home.  Q.  What 
was  done  with  the  deed  at  that  time?  A. 
Gave  it  to  me  and  1»ld  me  to  put  it  among 
his  papers.  Q.  And  what  did  you  do  with 
the  paper?  A.  I  put  it  away.  Q.  Did  yon 
ever  see  the  deed  after  that?  A.  No,  rtr. 
Q.  Does  be  have  a  certain  place  where  he 
keeps  all  his  papers?  A.  T[eB,  sir.  Q.  Be- 
ferriag  back  to  the  time  he  moitioned  about 
making  this  deed,  can  you  recall  anything 
else  that  was  said  at  that  time  about  who 
wu  to  have  tba  property?  A.  He  said  Ills 
children  would  have  the  iBX)perty.  Q.  Wben 
wore  th^  to  have  it?  A.  After  death.  Q. 
Was  anything  further  said  about  tiielr  leav- 
ing the  home?  A.  He  said  that  the  one  who 
would  leave  home  was  to  have  91,000  after 
he  was  dead.  Q.'  And  what  was  to  become 
of  the  property?  A.  We  were  to  have  it  and 
keep  the  grandchildren  together— Ua  grand- 
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cUldrai.  Q.  Ton  maj  state  whether  or  not 
It  anxthlng  was  ever  said  as  to  wboi  joa 
wwe  to  haTe  the  property.  A.  We  wasn't 
to  have  It  ontU  after  father  died." 

PaoUna  testifled:  "la  the  foil  father's 
health  wks  pretty  good,  hut  lato-  In  the 
winter  he  had  poor  health,  and  the  latter  part 
(tf  the  winter  was  unAex  the  doctor's  car^ 
and  be  thought  be  wonlda't  last  very  kmg. 
He  talked  tbls  over  at  home  before  sister 
Amu  and  myself.  I  think  It  was  In  January 
that  he  first  talked  about  making  the  deed. 
He  said  he  would  ^ve  the  property  to  ns 
three.  We  were  to  tate  care  of  the  grand- 
children, anl  If  (me  oi  m  left  home  b^ore 
be  died  we  were  only  to  get  91,000.  All  three 
were  present  Father  aftowards  made  a 
deed.  I  do  not  know  the  date  of  It.  Q.  Do 
you  know  what  be  did  with  UT  A.  He 
brought  It  home,  and  we  three  were  In  hwe, 
and  he  said:  *Here  Is  the  deed,  and  I  have 
fixed  It  BO  yon  three  will  have  the  ixajfertj. 
Put  It  among  my  papers,  so  yon  will  know 
where  It  Is  If  I  diould  die  suddenly.'  Q. 
To  whom  did  he  hand  the  deed?  A.  He 
handed  it  to  my  sister  EUsaheth.  Q.  Do  yoa 
know  what  she  did  with  the  deed?  A.  Pat 
tt  In  a  drawer  among  his  papers.  Q.  Did  be 
ever  give  the  deed,  to  yoor  knowledge,  to  yonr 
sister  Anna?  A.  No,  sir;  he  never  did.  Q. 
Did  yon  or  your  sister  Elizabeth  or  Anna  ever 
have  possession  of  the  deed?  A.  No,  sir." 

The  appellant  testified:  "Q.  How  did  yon 
come  to  have  the  deed  reoorded?  A.  Gamp- 
bell  was  thinking  it  was  better.  Q.  Did  any- 
body ten  you  to  have  tt  recorded?  A.  Camp* 
btil  told  me  It  would  be  better;  that  the  way 
I  was  I  might  die  in  a  day  or  two.  Q.  When 
yon  took  the  deed  home,  to  which  one  of  the 
girls  did  yon  band  It  to?  A  I  think  I  hand- 
ed it  to  two  of  them.  I  wanted  to  toke  my 
coat  off  and  lay  right  down.  They  took  It 
and  put  It  among  my  papers,  and  I  after- 
wards found  It  there.  I  have  had  it  all  the 
time  since.  They  could  get  to  It,  fw  I  never 
had  anything  locked  iip.  Q.  At  the  time  you 
had  the  deed  made  and  the  same  placed  upon 
record,  did  you  Intend  to  pass  the  present 
estate  to  the  children?  A.  Not  as  long  as 
I  lived.  Q.  When  you  took  the  deed  bcHue, 
did  you  deliver  it  to  either  or  any  of  the 
girls  with  the  Intention  of  giving  them  the 
farm  at  that  time?  A.  No,  sir.  Q.  Did  you 
at  that  time  deliver  the  deed  to  either  of 
them?  A  No,  I  Just  handed  it  to  them  and 
told  them  to  throw  it  In  my  papers,  and  I 
took  my  coat  off  and  lay  down.  Q.  Since 
the  I8th  of  February,  1899,  have  you  been 
In  possession  of  this  farm?  A.  Yes,  sir.  Q. 
Did  yon  ever  deliver  the  possession  of  the 
farm  over  to  the  girls?   A  No,  sir." 

At  the  time  the  testimony  was  taken  be- 
fore the  master,  Elizabeth  was  42,  Anna  39, 
and  Paulina  80  years  of  age.  They  all  had 
worked  in  and  about  the  home,  at  times  do- 
lug  the  work  of  men  upon  the  farm,  and  af- 
ter the  mother's  death  shared  in  a  part  of 
the  profits  of  the  farm  with  the  father.  An- 


na had  received  sivnlar  edocattooal  ad- 
vantages to  those  of  her  sistsrs,  and  taught 
In  the  pnbllc  sdioods  nl  Omndy  county  for 
10  years.  There  was  no  apparent  <diange  In 
the  possession  of  the  farm  after  the  deed  was 
executed,  and  no  change  In  the  manD»  of 
conducting  the  same.  In  the  year  IDOl  Amu 
married  Handlon,  very  much  against  the 
wlisbes  of  her  ftitbra.  Her  marriage  dls- 
tdeased  blm  greatly.  Prior  to  hex  marriage 
be  said  to  her  If  she  married  Handlon  she 
would  get  nothing  from  the  form.  She  re- 
plied all  she  wanted  was  what  she  had  earned 
teaching  school,  and  she  took  with  her  from 
$1,800  to  $2,000  in  money  when  she  left  home. 
Shortly  after  her  marriage  the  appellant  ask- 
ed her  to  release  to  him  any  apparent  to- 
tmrest  which  Hha  might  have  In  the  fbrm  by 
reason  of  the  deed  having  been  made  a  mat- 
ter of  record,  which  she  dedlned  to  do,  and 
the  bill  was  then  filed. 

The  appellant,  after  tJie  deed  had  been 
made,  told  different  persons  be  had  deeded 
the  farm  to  the  girls,  and  after  the  deed 
was  recorded  the  land  was  assessed  tn  the 
names  of  the  giris,  and  at  least  one  tax  re- 
ceipt was  taken  In  their  names.  The  In- 
surance was  renewed  upon  the  bondings  af- 
ter the  deed  was  executed,  and  a  new  Insm^ 
ance  policy  was  taken.  In  the  names  of  the 
girls.  It  does  not  ai^iear,  however,  that  flie 
land  was  assessed  and  the  Insoranoe  re- 
newed in  the  names  nt  the  glris  by  the  direc- 
tion of  the  appellant 

E.  L.  Clover,  for  appellant.  Oomettns  Rear- 
dcm,  for  appellees. 

HAND,  J.  (after  stating  the  facts).  Tbe 

main  question  presented  here  for  determina- 
tion is,  did  the  appellant  deliver  the  deed  ex- 
ecuted by  him  on  February  18,  1899,  to  his 
three  daughters,  or  to  one  of  them  for  the 
benefit  of  all,  with  the  intention  that  It 
should  then  take  effect  and  the  title  to  said 
farm  Immediately  vest  In  them,  or  was  the 
deed  in  the  nature  of  a  testamentary  dlspost 
tlon  of  the  farm?  That  la,  did  the  appellant 
Intend  the  deed  should  not  take  effect  and 
the  title  to  the  farm  vest  in  bis  daughters 
imtll  after  his  death?  The  deed  was  re- 
corded by  him,  but  that  Is  not  conclusive  evi- 
dence that  he  then  delivered^  It  absolutely,  or 
that  he  intended  it'  to  at  once  take  effect 
When  the  deed  was  executed  the  grantees 
were  not  present  Neither  did  they  have 
any  knowledge  of  the  fact  that  It  had  been 
executed  until  after  It  bad  been  recorded. 
The  first  time  they  received  notice  ttiat  the 
deed  had  been  executed  was  when  the  ap- 
pellant brought  it  home  with  him.  He.tben 
gave  it  to  one  of  bis  daughtera  and  told  ba- 
te place  it  among  bis  papers,  where  It  eoold 
be  found  in  case  of  his  deatlL  Anna  testi- 
fled, when  her  father  brought  the  deed  home 
with  him  he  gave  It  to  ber  and  Elisabeth, 
and  said:  "Here  is  the  deed;  now  you  take 
care  of  It"   We  think  the  weight  ef  the  erl- 
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flence  strongly  preponderates  In  favor  of  tbe 
appellaatrg  contentton  tbat  he  did  not  de- 
liver the  deed  to  his  dUDghteni  witb  tbe  In- 
tmtlon  that  It  ebonld  tben  vest  In  them  the 
tltie  to  the  farm. 

In  the  case  of  Brown  t.  Bnnrav  16T  OL 
631,  47  N.  B.  1046;  a  bUl  was  filed  bj  tbe 
fktber  to  cancdf  aa  a  cloud  upon  bis  tltl^  a 
deed  whl<di  be  had  executed  to  his  eon  and 
(ktused  to  be  recorded.  On  page  638, 107  UU 
and  pace  1047,  47  N.  B.,  It  wfts  said:  *'It  le 
true  tbe  deed  was  placed  upon  record,  but 
that  fact  of  ttaelf  does  not  eatabllsh  a  deUr- 
•ry  ot  the  tnatmment  It  a  gmntor,  witbont 
tbe  knowledge  mt  aesent  of  the  grantee,  place 
a  deed  on  record,  that  will  not  constitute  a 
deUveiy*  tm  tbe  reason  tbe  grantee  bae  not 
assented  to  recdve  tbe  deed,  and  it  Is  well 
settled  that  It  Is  essential  to  the  legal  opera* 
tlon  of  the  deed  that  the  grantee  assents  to 
rec^Te  It  Without  acceptance  on  behalf  tit 
the  grantee  there  can  be  no  d^verr-  Her- 
bert T.  Herbert,  Breese,  354  [12  Am.  Dec. 
IBSJ;  KingsbuiT.  t.  Bumslde,  S8  m  810  [11 
Am.  Bep.  67];  Blaynard  v.  Maynard,  10  Mass. 
408  [6  Am.  Dec.  146];  Sullivan  v.  Bddy.  164 
111.  190  [40  N.  E.  482].  Here,  from  aU  tbe 
erldencev  it  Is  appar«it  that  tbe  grantor  Um- 
edf  placed  tbe  deed  on  record,  and  aftw  It 
was  recorded  he  retained  the  possession  and 
control  of  the  instrument;  and  It  at  any  time 
the  deed  passed  out  of  his  possesdmi  the  act 
was  without  bis  consent,  and  hence  did  not 
aflCect  his  rights.  Wormley  r.  Wonnley.  08 
UL  644." 

If  the  deed  was  Intended  by  the  appellant 
to  <^rate  as  a  will,  and  not  as  a  deed,  it  was 
not  delivered.  In  Hayes  t.  Boylan.  141  111. 
400;  SO  M.  B.  1041,  88  Am.  8t  Bep.  826,  Pat- 
rick Boylan  executed  a  deed  to  a  piece  of 
teal  estate  to  bis  three  sons.  He  banded  It 
to  one  of  them  with  instructions,  *1^fce  this 
deed  and  put  It  in  the  box  In  the  bank.**  He 
,  further  said,  *Trbe  boys  need  not  know  any- 
thing about  this  tUl  after  my  death.'*  The 
drcnit  court  held  tbe  deed  was  delivered,  but 
this  court  reversed  Its  decree,  and  on  page 
406,  141  lU.,  page  1042,  80  N.  B^  88  Am.  St 
Bep.  S26,  said:  *'It  Is  plain  tbat  tbe  Inten- 
tion of  Patrick  Boylan  was  to  bare  ttie  deed 
to  take  effect  only  Btter  bis  death.  On  its 
face  the  deed  purported  to  operate  presently, 
but  he  Intended  to,  and  did,  retain  the  pos- 
session of  the  land,  and  received  and  enjoy- 
ed its  rents  during  bis  life.  He  did  not  de- 
liver the  deed  In  escrow  to  a  third  party, 
with  direction  to  him  to  deliver  it  to  tbe 
grantees  therein  named  after  bla  death,  but 
he  retained  Its  possession  himself  until  liis 
death,  Intendii^  tbat  It  should  become  oper- 
ative only  after  tbat  event;  In  other  words, 
be  intended  it  should  operate  precisely  as  a 
will,  without  having  it  executed  and  wit- 
nessed as  a  wUl." 

It  has  been  held,  if  a  parent  execute  a 
deed  to  an  Infant  child  which  Is  beneficial  to 
the  child,  and  manifesto  by  his  words  and 


aeto  that  he  intends  tbe  deed  sbaU  operate 
at  once^  a  delivery  will  be  presumed,  and 
proof  actual  delivery  is  mmeeessazy. 
This  is  because  the  infant  ia  incapable  of 
doing  any  act  in  ngaxd  to  tbe  deed  wbhA 
be  may  not  avoid  on  reaching  hts  majority, 
and  it  Is  tlie  doty  of  a  parent  as  his  natural 
gnardian,  to  acc^  and  preserve  the  deed 
for  Um.  Hayes  v.  Boylan,  supra.  .  Tbe 
grantees  here  were  all  of  age^  and  the  pre- 
sumption of  delivery  in  their  favor  does  not 
obtaln-«t  lea^^  to  tbe  extent  it  would  If 
they  were  minors;  and,  if  presnmptiou 
did  obtain,  Um  drcumstances  nnder  wblcb 
this  deed  was  eaceented  and  recorded,  and 
tte  tact  that  It  was  retained  by  the  grantor 
and  placed  by  one  ot  tbe  grantees^  by  bis  di- 
rection, among  his  papers,  with  the  view  that 
It  might  be  readily'  found  to  case  of  Ida 
death,  rebuto  the  pvesumptlon  of  dellvwy. 

In  Cline  v.  Jones,  111  Bl.  B83,  CUne  went 
alone  before  a  Justice  of  the  peace  and  liad 
drawn  up,  and  signed  and  adaiowledged,  a 
warranty  deed  of  tbe  land  in  controversy  to 
Mrs.  Jones,  his  daogbter,  the  deed  reciting 
It  was  made  to  conslderatlim  of  love  and  af- 
fection and  one  dollar.  He  told  tbe  Justice 
he  bad  given  all  Ids  aOus  ebllften  land,  but 
nme  to  Mrs.  Jones^  and  be  fdt  lie  oogtat  to 
give  bar  said  land.  After  he  had  executed 
ttie  deed  he  told  many  persons  that  he  had 
made  the  <feed;  that  be  had  made  his  diil- 
dren  equal;  that  Hn.  Jones  vronld  have  the 
land  upon  bis  dMih.  ]3e  also  aald  to  Mrs. 
Jones  and  her  husband  he  bad  fixed  it  so  that 
the  land  would  be  hers  at  his  death,  but  It 
she  would  move  on  the  land  it  should  be 
hers  immediately.  Tbat  she  did  not  do.  He 
retolned  the  possession  of  tile  deed  until  his 
death;  also  the  possession  of  the  land.  It 
was  held  the  deed  was  not  delivfred,  and 
for  that  reason  It  did  not  conv^  tbe  title. 
It  was  there  said  (page  660):  **The  deed  by 
Ite  purport  was  absolute^  conveying  the  gran- 
tor's entire  toterest  to  operate  Immediate. 
But  tbe  evidence  shows  the  deed  was  not 
totended  to  be  absolute  but  to  be  qualified 
to  Ito  ^ect;  tbat  It  was  not  Intended  to 
convey  the  grantor's  whole  toterest  but  that 
he  meant  to  have  a  life  estate  unless  tbe 
grantee  should  move  upon  tbe  land,  which 
she  never  did;  that  the  deed  was  not  Intend- 
ed to  operate  presently,  but  only  upon  tbe 
grantor's  death,  or  going  upon  tbe  land  to  re- 
side. The  evld^ce  shows  the  distinct  Inten- 
tion not  to  create  a  present  estate  to  the 
grantee.  As.  then,  there  was  never  any  ac- 
tual delivery  of  the  deed,  but  the  grantor 
ever  kept  it  In  his  own  possession,  and  as  it 
never  was  his  totentlon  that  tbe  deed  should 
presently  take  effect  and  become  operative  ac- 
cording to  Ita  terms,  there  was  no  delivery  of 
the  Instrument  aa  tbe  deed  of  tbe  grantor, 
and  It  was  not  valid  as  a  deed." 

Mr.  Lewln,  to  bis  work  on  Trasts,  on  page 
124,  quotes  from  the  case  of  Habeigham  v. 
Ttocent,  S  Ves.  ft.  208,  as  follows:  "A  deed 
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muat  tftk«  place  upon  Its  execution,  or  not 
at  all.  It  is  not  neccBsary  for  a  deed  to  con- 
vey an  immediate  Interest  in  possession,  but 
it  must  take  place  as  passing  tbe  interest 
to  be  conveyed  at  tbe  execatton;  but  a  will  Is 
quite  the  reverse,  and  can  only  operate  after 
death."  Tbe  autbor  tben  proceeds:  "We 
may  therefore  safely  assume,  as  an  establish- 
ed rule,  that  If  the  intended  disposition  be  of 
a  t^tamentary  character  and  not  to  take 
effect  in  the  testator's  lifetime,  but  ambula- 
tory until  Ilia  death,  such  disposition  ia  in- 
operative nnleas  It  be  declared  in  vrriting, 
in  strict  conformity  with  the  statute  enact- 
ments regulating  devises  and  beqaests." 

Tbe  evidence  in  this  case  also  shows  that 
tbe  appellant  remained  In  the  possession  and 
was  in  the  possession  of  the  land  at  the  time 
he  commenced  this  suit  The  fact  that  the 
grantor  remains  in  possession  of  the  land  aft- 
er the  deed  Is  made  Is  considered  and  com- 
mented upon  in  all  the  decided  cases  as  an 
important  fact  In  determining  whether  a 
deed  for  land  made  to  a  party  out  of  posses- 
sion has  been  delivered.  The  facts  of  this 
case  are  peculiar.  Tbe  grantor  was  old  and 
infirm,  and  his  daughters  resided  with  him. 
Tbey  often  did  the  work  upon  the  farm  usual- 
ly performed  by  men.  He  advised  with  them 
as  to  whom  the  land  should  be  rented  to 
when  rented,  and  divided  with  them  the  in- 
come of  the  farm— that  is,  the  profits  arising 
from  the  grain  and  bay  raised  on  the  farm, 
and  stock  raised  and  sold  from  tbe  farm — 
before  and  after  the  execution  of  the  deed. 
Tbe  fact  that  the  land  was  assessed  in  the 
names  of  the  girls  and  an  Insurance  policy 
was  written  npon  the  buildings  In  their 
names,  if  the  assessment  was  made  and  the 
policy  written  without  the  knowledge  or  as- 
sent of  the  appellant,  would  not  bind  him. 
If  the  appellant  was  to  be  bound  by  such 
facts,  tbe  burden  of  proof  was  upon  Anna 
to  show  that  he  knew  of  such  facts  and  as- 
sented thereto.  This  she  failed  to  do.  The 
fact  that  the  appellant  stated  to  dlfTerent 
persons  that  he  had  made  a  deed  of  the  farm 
to  tbe  girls  Is  not  Inconsistent  with  the  Tiew 
that  he  intended  tbe  deed  to  take  effect  only 
upon  bis  death. 

We  have  examined  this  record,  which  Is 
voluminous,  with  care,  and  are  fully  convin- 
ced that  the  appellant  did  not  intend  to  trans- 
fer by  said  deed  to  his  three  daughters,  ab- 
solutely, said  farm,  which  fepresents  the  ac- 
cumulations of  a  lifetime,  and  which  transfer 
would  have  left  him  almost  penniless,  as  It 
is  conceded  the  farm  was  substantially  all 
he  had  and  the  deed  was  without  any  valu- 
able consideration;  but  are  confident,  in  view 
of  what  appellant  supposed  was  approaching 
death,  he  sought  by  said  deed  to  make  a 
disposition  of  bis  property  which  would  place 
the  tiUe  in  his  three  danghtera  after  bis 
death. 

The  decree  of  the  circuit  court  will  be  re- 
versed, and  tbe  cause  remanded  to  that  court 
wltb  directions  to  enter  >  decree  in  favor 


of  the  complainant  and  against  all  the  de- 
fendants, in  accordance  with  the  prayer  of 
the  bill  of  complaint  Beversed  and  remand- 
ed, with  directions. 

dOT  ni.  172) 

GOULD  V.  MAGNOLIA  METAL  OO, 
(Supreme  Court  of  Illinois.   Feb.  17,  1904.) 

MASTER  AND  SORVANT'-SALBiSllAlf-ADULTER. 
0V8  CONDUCT  — DIBCHAROB  — CONTRACT  OF 
aUPLOTMBNT— CONTEMPORANEOUS  WRITING 
—  ADHISSIBIUTT  OF  BVIOBNCB  —  INSTRUC- 
TIONS. 

1.  Under  Practice  Act,  |  34  (Hnrd's  Bev.  St 
1901,  p.  1341,  c.  110),  dlspensiiig  with  P^oof 
of  the  executioD  of  a  written  instrument  declar- 
ed OD  unless  the  execution  Is  denied  by  a  veri- 
fied plea,  such  a  plea  is  not  neceuary  in  ordsr 
to  render  admissible  a  cootmponmeoDs  lettir 
explanatory  of  the  tonu  of  the  written  con- 
tract 

2.  A  vrritten  contract  ot  employment  as  a 
salesmaD  provided  that  the  employer  Duebt  end 
the  contract  at  any  time  for  any  conduct  on 
tbe  salesman's  part  refiecting  discredit  on  tbe 
employer,  or  Injurioas  to  bis  buslDesa.  In  the 
salesman  8  action  for  wrongful  discharge,  the 
employer  offered  the  salesman's  letter,  sayiag 
that,  inasmiich  as  certain  mattos  of  a  private 
nature  to  him  had  beoi  Iwongbt  to  the  «nploy- 
er's  attentioD,  and  knowjng  that  the  employer 
considered  them  to  be  detrimental  to  him.  the 
salesman  wished  to  say  that  on  a  renewal  ot 
the  contract  for  employment  he  reiterated  ia 
full  a  certain  conversation,  and  that  as  far  as 
concerned  him,  tbe  employer  would  not  have 
in  the  future  to  refer  to  tbe  matter.  There  was 
evidence  that  tbe  ealesman  had  been  associated 
with  a  woman  of  bad  character,  aod  that  the 
employer  proposed  to  have  an  agreement  for 
tbe  breaking  off  of  sach  connection  inserted 
in  the  contract,  but  that  the  salesman  objected 
on  account  of  its  oSeosive  nature,  and  said  he 
would  write  a  letter  to  that  effect.  Held,  tbst 
the  letter  was  not  objectionsble  in  evidence  as 
varying  the  written  contract 

3.  The  conversation  referred  to  in  the  letter 
was  admissible  in  evidence. 

4.  Where  a  conversation  Is  admissible^  the 
statement  of  the  witness  tesH^Dg  thereto  that 
it  was  the  same  as  one  ^evionsly  had  Jb  not 
ground  for  reversal. 

5.  A  saleemaa  was  emploved  on  eondltioD 
that  the  employer  might  discharge  hira  at  any 
time  for  conduct  reflecting  discredit  on  tbe  em- 
ployer, or  injurious  to  bis  business,  etc  Tliis 
provIaioQ  was  made  lo  view  of  the  «a legman's 
previous  asBociatioQ  with  a  woman  of  bad  vepn- 
ution,  and  contemporaneonslr  with  th«  torn- 
tract  the  salesmau  wrote  to  the  employer  say- 
ing that  certain  matters  of  a  private  nature 
had  been  brought  to  the  latter's  attention  whid 
were  detrimental  to  him,  and  that  the  aaleamaa 
wished  to  say  that  on  renewal  of  the  contract 
he  reiterated  In  full  a  conversation  with  the 
employer,  who  would  not  in  the  future  have 
any  occasion  to  refer  to  the  matter.  In  the 
salesman's  action  for  wrongful  discharm,  the 
employer  offered  evidence  that  tbe  salesmaB 
had  renewed  relationa  with  the  woman,  had  tak- 
eu  her  to  a  hotel,  procured  treatment  for  her 
for  a  disease  of  a  private  nature,  and  paid  ber 
bills;  that  her  general  reputation  was  bad;  that 
the  reputation  of  her  sister,  whom  tbe  sales- 
man had  also  met  was  bad;  that  tbe  saleemaa 
understood  the  sister's  relations  with  another 
man  were  improper;  snd  that  the  salesman 
had  received  a  letter  signed  "Emma,**  which 
was  the  name  of  a  woman  lu  a  resort  whom 
tie  knew,  wbicb  waa  full  of  vile  langnacah  etc. 
Held,  that  tbe  evidence  was  admlsdbie. 

6.  A  party  cannot  complain  of  the  sabndarioa 
of  an  issue  to  the  Jury  wUdi  his  owa  lastn^ 
tlons  have  snhmltted. 
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7.  Under  a.  proTMtm  In  a  contract  of  employ- 
nont  as  BaIe?mao,  empowering  tbe  emplojer  to 
discliarge  the  salesman,  a  married  man,  for  con- 
duct reflecting  discredit  on  the  employer,  or  io- 
Jorious  to  hia  business,  or  reflecting  discredit 
M  his  method  of  conducting  business,  the  salat- 
ntflo  may  be  discharged  for  Bssociation  with 
persons  of  bad  repute,  and  particularly  a  woman 
of  bad  character  with  whom  the  salesman  eus- 
taloed  an  adulterous  relation. 

ft.  In  a  Balesman's  action  for  wronjrfnl  di»- 
charge,  the  plaintiff,  when  testifying,  identified 
the  letter  discharging  him,  which  stated  the  rea* 
•ona  therefor.  He  then  identified  the  letUr 
written  by  himself  denying  defendant's  right 
t»  discharge  him,  in  which  the  reasons  giyea 
in  tha  former  letter  were  declared  fabw.  B^d, 
that  a  cross-examinatloD  as  to  anch  grounds  of 
discharge  was  not  improper. 

9.  The  agreement  not  to  resume  the  improper 
uaociation  was  not  an  ladependent  contract, 
a  breach  of  which  wonld  not  famish  ground  for 
discharge,  bat  was  a  condition  of  the  employ- 
nent. 

10.  While  the  practice  of  emphasising  an  in- 
■truction  by  repetition  is  not  proper,  the  re- 
statement of  an  instmction,  correct  in  itself,  is 
not  ground  for  reversal. 

11.  A  contract  for  the  ouployment  of  a  mai^ 
lied  man  as  a  salesman  of  babbitt  metal,  con- 
ditioned for  its  continuance  on  the  saleetnan's 
not  associating  with  a  woman  of  bad  repute, 
does  not  oontrafene  pnbUc  poHcjr- 

Appeal  from  Appelate  Oaor^  Ffnt  IH9> 
tzlct 

Actloa  br  rrank  E.  Gould  agalnfrt  the  Map- 
nolla  Metal  Company.  From  a  Judgment  of 
the  Appellate  Court,  First  Dtstrlet  (108  111 
App.  203),  afQrming  a  Judgment  tor  defend- 
ant, plaintiff  appeals.  Affirmed. 

Ira  W<  &  O.  a  Buell  and  P.  H.  Bishop,  for 
appellant.  Wing  &  Wing,  for  appellee, 

CABTWRIGHT,  J.  This  is  a  suit  in  aa- 
Bompsit,  brought  by  appellant  In  the  circuit 
court  of  Cook  county,  for  damages  resulting 
from  an  alleged  breach  ot  a  contract  hiring 
appellant  as  salesman  and  representative  of 
appellee  for  one  year  from  December  1,  1890, 
at  $5,000  per  annum.  The  contract  was  In 
writing,  and  contained  the  following  para- 
graph: 

"Seventh— It  is  farther  understood  and 
agreed  that  the  party  of  the  first  part  shall 
baTe  the  right  to  end  this  agreement  at  any 
time  for  neglect  of  duty,  willfol  disobedience 
of  Inatmctlons,  or  for  any  conduct  on  the  part 
of  the  party  of  the  second  part  that  wonld 
reflect  discredit  on  the  party  of  the  first  part 
or  be  injnrions  to  their  business  intereats  or 
reflect  discredit  upon  th^  methoda  of  con- 
ducting business." 

Appellee  la  the  party  of  the  flrat  part  to 
tbe  contract,  and  discharged  appellant  April 
21,  1800^  by  means  of  a  letter  written  from 
Vvw  Totk.  Tbe  letter  stated  that  appellant 
-was  discharged  in  accordance  with  said  pro- 
Tislon  of  the  contract,  and  assigned  as  rea- 
sona  for  the  discharge  that  he  bad  neglected 
tbe.bnalness  of  appellee  while  at  Boston; 
tbat  he  bad  given  offense  to  cnstomtfs;  that 
be  bad  passed  mncb  time  In  company  with 
disi^ntable  women*  and  had  renewed  and 
maintained  relatione  wltb  a  certain  woman 
fl9N.B.-e7 


with  whom  be  had  ftntnerly  associated  In 
ritt8bm*g;  tbat  be  bad  brought  her  to  Bos- 
ton and  Introduced  friends  of  appellee  to  her, 
and  had  taken  her  to  Portland  and  else- 
where, maintaining  the  same  relations  wltb 
ber  as  he  formerly  did  at  littsburg;  and  that 
such  conduct  was  Injurious  to  appellee's  busi" 
nesB  Interests,  and  reflected  much  discredit 
upon  It  Appellant  was  paid  to  the  time  of 
the  discharge.  Tbe  trial  resulted  in  a  Judg- 
ment for  appellee,  which  was  affirmed  by  the 
Appellate  Court  for  the  First  District 

Tbe  first  alleged  error  presented  In  argu- 
ment'Is  the  admission  In  evld^ce  of  the  fol- 
lowing letter  written  by  tbe  plalntlfC  to  the 
defendant  in  connection  wltb  tbe  execatloa 
of  the  craitract: 

"New  Tork,  Dec  2,  1899. 

"Ut.  B.  O.  Miller,  Yice-Pres't  Magnolia 
Metal  Co.,  New  York— My  Dear  Sir:  Ina»- 
much  as  certain  matters  of  a  private  nature 
to  me  have  been  brought  to  your  attention, 
and  knowing  that  yon  consider  same  to  be, 
If  continued,  detrimental,  not  only  to  my- 
self but  to  the  company,  I  wish  to  say  that 
upon  conditions  of  our  renewing  contract  for 
my  services  I  r^terate  In  full  my  convn-sa- 
tion  to  yon  of  yesterday.  Tbat  as  far  as  con< 
cema  me  yon  will  not  in  future  have  any 
occasion  to  refer  to  the  matter  again. 

"Yonrs  very  truly,  F.  B.  Gould." 

Plaintiff  had  previously  been  in  the  em- 
ploy of  defendant  He  had  a  wife  and  child, 
and  had  publicly  and  intimately  associated 
in  Pittsburg,  during  sach  employment,  with 
a  woman  named  Bessie  Van  Hansen.  There 
was  evidence  tending  to  prove  that  defend- 
ant refused  to  renew  the  contract  of  employ- 
ment unless  he  agreed  speclflcally  to  cut  hia 
acquaintance  with  that  woman  and  have 
nothing  more  to  do  with  her;  that  Mr.  Miller, 
the  vice  president  and  general  manager  of 
defendant  told  plaintiff  that  defendant  re- 
garded the  association  as  bad  for  Its  bnsl- 
ness;  that  such  association  had  been  the 
cause  of  his  removal  from  Pittsburg,  at  tbe 
request  of  defendant's  agents;  and  that  de- 
fendant proposed  to  have  this  agreement  In- 
corporated Ui  the  contract  but  that  plaintiff 
said  it  was  of  such  an  offensive  nature  he 
would  not  do  it  that  way.  but  wonld  write  a 
letter  to  tbat  effect  Plaintiff  testified  that 
the  conversation  wltb  Miller  and  the  condi- 
tion of  renewal  related  to  his  marital  rela- 
tions, but  it  was  not  denied  that  be  wrote  the 
letter  and  delivered  it  It  was  a  part  of  the 
same  transaction  with  the  execution  of  the 
contract  and  was  understood  by  both  parties 
to  be  a  part  of  the  agreement  or  in  explana- 
tion of  Its  meaning. 

The  first  objectlcm  to  the  letter  la  that  it 
was  not  admissible  under  tbe  pleadings,  be- 
cause tbe  contract  was  set  out  In  beec  verba 
In  the  declaration,  and  its  execution  was  not 
denied  under  oath,  as  provided  by  section  84 
of  the  practice  act  (Kurd's  Bev.  St  1901, 
p.  1341,  c.  110).  It  is  argued  tbat.  by  failing 
to  deny  tbe  execution  of  tbe  contract  aa  aet 
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out,  defendant  admitted  that  It  conatitnted 
the  whole  cofntract  and  agreement  between 
the  parties,  and  that  If  defendant  claimed  It 
was  not  the  whole  contract  It  should  deny  Ita 
execution.  That  section  of  the  practice  act 
establishes  a  rule  of  evidence,  and  dispHises 
with  proof  of  the  execution  of  a  written  in- 
strument declared  upon  unless  the  execution 
Is  denied  by  a  verified  plea.  The  execution 
of  the  contract  as  set  out  in  the  declaration 
was  not,  and  could  not  truthfully  be,  denied 
by  the  defendant,  and  the  letter  did  not  tend 
to  make  a  new  or  different  contract  or  sub- 
stitute another  one.  The  only  effect  of  fall- 
ing to  deny  the  execution  of  the  contract  was 
to  mate  It  admissible  in  evidence  without 
proof  of  Its  execution.  A  verified  plea  was 
not  necessary  to  permit  the  introduction  of 
evidence  explanatory  of  Its  meaning. 

A  second  ground  of  objection  le  that  the 
letter  tended  to  vary  a  contract  which  was 
complete  In  Itself.  It  Is  the  rule  that  testi- 
mony Is  Inadmissible  to  contradict  or  vary 
the  terms  of  a  contract  which  purports  to 
contain  the  whole  agreement  of  the  parties 
and  shows  no  uncertainty  as  to  the  object  or 
extent  of  such  agreement  In  such  a  case  it 
Is  conclusively  presumed  that  all  previous 
and  contemporaneous  engagements  by  which 
the  parties  Intend  to  be  bound  are  contained 
In  the>  writing.  On  the  other  hand.  It  is  equal- 
ly well  established  that,  where  the  agree- 
ment Is  evidenced  by  more  than  one  writing, 
all  of  them  are  to  be  read  together  and  con- 
strued as  one  contract,  and  all  the  writings 
executed  at  the  same  time  and  relating  to  the 
same  subject-matter  are  admissible  In  evi- 
dence. Stacey  v.  Randall,  17  111.  467;  Oardt 
V.  Brown,  113  III.  47S,  S5  Am.  R^.  434;  Cran- 
dall  V.  Sorg,  198  III.  48,  64  N.  B.  769;  1  Green- 
leaf  on  Evidence,  |  283.  In  this  case  the 
writings  were  executed  as  different  parts  of 
the  same  agreement,  and  related  to  the  same 
subject-matter.  Together  they  were  under^ 
stood  and  intended  by  the  parties  to  consti- 
tute the  agreement  If,  as  the  evidence  tend- 
ed to  prove,  the  language  employed  in  the 
seventh  paragraph  was  not  made  more  ex- 
plicit on  account  of  the  offensive  nature  of 
the  matter  referred  to,  and  plaintiff  pre- 
ferred to  write  the  letter.  It  did  not  involve 
any  variance  from  the  contract  but  only  en- 
abled the  court  to  definitely  ascertain  and 
carry  out  the  meaning  and  Intention  of  the 
parties.  The  letter  did  not  vary,  contradict 
or  add  to  the  contract  set  out  in  the  decla- 
ration in  any  material  resi>ect.  It  Is  clear 
from  the  evidence  that  the  seventh  para- 
graph related  either  to  the  marital  relations 
of  the  plaintiff,  as  claimed  by  him,  or  to  his 
association  with  the  other  person,  as  claimed 
by  the  defendant,  and  the  letter  opiated 
both  as  a  part  of  the  contract  and  as  an  ex- 
planation of  the  meaning  of  Its  terms. 

The  court  admitted,  over  the  objection  of 
the  plaintiff,  evidence  of  the  conversation 
between  plaintiff  and:  Miller  which  the  letter 
stated  was  telterated  In  full  upon  condition 


of  renewing  the  contract  The  snbstanee  of 
this  conv»*satlon  Is  given  above.  It  is  mani- 
fest the  letter  was  Incomplete  and  meaaltig- 
less  without  the  conversation  which  was 
thereby  reiterated.  Hie  conversation  was 
not  copied  Into  the  letter,  hut.  In  ^ect  was 
incorporated  by  reference  to  it,  and  proof 
of  the  conversation  was  admissible.  Counsel 
sa^  that,  in  detailing  the  conversation  refer- 
red to  In  the  letter,  the  witness  Hlller  was 
allowed  to  state  a  previous  conversation. 
The  court  did  not  admit  evidence  of  a  prior 
conversation,  but  refused  to  strike  oat  an 
answer  In  which  the  witness  said  that  tbe 
conversation  detailed  was  the  same  as  plain- 
tiff had  previously  said  to  him  at  Pittsburg 
in  relation  to  his  wife  and  the  Van  Hansen 
woman.  It  was  merely  a  stat^ent  tbat 
what  was  said  had  been  said  before,  tod 
was  not  harmful  to  the  plaintiff. 

It  Is  next  insisted  that  the  court  ored  In 
admitting  evidence  "(1)  concerning  the  mar- 
ital relations  of  a^^llant;  (2)  concerning 
the  relation  between  plaintiff  and  Bessie  Vaa 
Hansen;  (3)  concerning  the  general  repati- 
tlon  for  chastlly  of  Bessie  Van  Hansen;  (4) 
concerning  the  disease  for  which  Dr.  Pndor 
treated  Bessie  Van  Hansen;  (JS)  conceminj; 
the  relations  of  Bessie  Van  Hansen's  sister 
and  a  man  named  Whitelsey;  (6)  concemias 
the  general  reputation  for  chastity  of  Bessie 
Van  Hansen's  sister;  (7)  concerning  a  letter 
signed  'Emma,'  received  by  appellant"  The 
evidence  so  admitted  related  to  the  conduct 
and  habits  of  plaintiff  and  the  reputation 
and  character  of  his  associates.  It  showed 
that  after  the  making  of  the  contract  plahi- 
tlff,  when  located  In  Boston  In  tbe  service  of 
defendant  renewed  his  relations  witli  Bessie 
Van  Hansen;  that  she  came  to  Boston,  and 
he  took  her  to  Portland,  Me.,  to  a  hotel 
where  she  remained  for  some  time;  that  be 
took  her  at  that  place  to  a  blood-disonler 
specialist  and  placed  her  under  treatment 
for  a  disease  of  a  private  nature;  that  be 
paid  the  doctor's  bills,  running  at  least  a 
year;  that  he  paid  her  hotel  bills  white  there, 
and  associated  with  her.  leaving  Boston 
weekly  to  go  and  visit  her  at  Portland:  tbat 
her  general  reputation  was  bad;  that  the 
reputation  of  her  sister,  whom  he  had  met  in 
Pittsburg,  was  bad,  and  he  understood  her 
relations  with  the  man  Whitelsey  to  be  Ip- 
proper;  that  plaintiff  received  the  letter 
Bigned  "Emma"  from  Boston,  and  that  be 
knew  a  woman  of  that  name  at  a  house 
which  be  had  visited,  and  tbe  persona  named 
in  the  letter  were  his  acquaintances.  Tbe 
tetter  was  full  of  vile  language  and  flltbT 
statements  concerning  plaintiff's  acqualdt- 
ances  named  in  It  and  could  not  have  tm- 
nated  from  any  but  the  lowest  possible  sooree. 
We  think  It  was  entirety  competent  to  make 
this  proof,  under  the  contract  set  out  In  tiie 
declaration,  regardless  of  the  letter,  and  for 
still  stronger  reasons  In  view  of  the  letter. 

Connsel.  in  commenting  on  inBtmction 
given  to  the  Jury,  Insist  that  tbe  goeittM 
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vhat  would  constltate  an  adequate  cause  or 
legal  ground  for  tbe  dlacbarge  of  the  plain- 
tiff under  the  contract  was  a  question  of 
law  for  the  court  Tbat  Is  undoubtedly  true, 
aithough  tbe  plalntUf  could  not  complain  of 
tbat  question  being  submitted  to  tbe  jury, 
for  tbe  reason  tbat  by  bis  own  Instructions 
be  caused  tbe  same  question  to  be  submit- 
ted for  decision.  What  facts  would  constitute 
a  les^l  ground  for  dlacbarge  is  not  to  be  de- 
termined by  tbe  Judgment  of  tbe  jury,  but 
la  a  question  for  tbe  court,  and  tbere  Is  no 
controversy  as  to  tbe  ^stence  of  the  facta 
relied  upon  as  a  ground  for  discbarge.  We 
have  no  hesitancy  in  saying  tbat  sucb  facts 
constituted  ample  legal  ground  for  plaintlfrB 
dlschaiiEe,  and  tbat  the  disgraceful  conduct 
of  plaintUI  would  naturally  reflect  discredit 
on  hla  employer  and  be  injurious  to  its  busi- 
ness interests.  For  a  business  concern  to 
select  as  a  matter  of  choice,  a  person  of 
sucb  habits  and  associates,  would  tend  to 
discredit  the  employer  in  the  estimation  of 
^decent  people  with  whom  it  was  doing  busi- 
ness, and  to  say  that  such  people  would  be 
as  willing  to  do  business  through  sucb  a  rep- 
resentative as  with  «  reputable  person  would 
be  equally  an  affront  to  decracy  and  com- 
mon sense. 

A  further  ground  of  objection  to  some  of 
this  evidence  is  that  tbe  defendant  was  per* 
mitted  to  crosft-ezamlne  the  plaintiff  upon 
matters  which  bad  not  been  Inquired  into  on 
his  direct  examination.  PlaintitC.  when  testi- 
fying, IdenUfled  tbe  letter  discharging  him, 
which  stated  at  length  the  reasons  for  bis 
discliarge,  and  the  letter  was  offered  In  evi- 
dence. He  then  identifled  a  letter  written 
by  him  to  the  defendant  denying  tbe  right 
to  discharge  blm,  in  which  be  said  that  tbe 
statements  of  the  letter  to  blm  that  his  con- 
dnet  had  been  Injurious  to  defendant's  busi- 
ness interests  or  reflected  discredit  upon  it, 
or  tbat  any  act  of  bis  bad  been  a  sufficient 
excuse  for  dispensing  with  his  services,  were 
false.  He  was  then  cross-examined  as  to 
such  facts,  and,  while  considerable  latitude 
was  allowed,  we  think  tbe  court  did  not 
abase  its  discretion. 

Tbwe  are  some  objections  to  instructions, 
one  of  which  has  already  been  noticed,  and 
some  others  relating  to  the  question  of  dam- 
ages have  become  Immaterial  in  view  of  tbe 
Terdict  and  Judgment  It  is  objected  to  the 
thli^  lustnictlon,  given  at  tbe  request  of  de- 
fendant that  It  did  not  limit  the  Jury  to  the 
contract  signed  by  the  parties  and  Introduced 
In  evidence.  Tbe  Instruction  stated  that  If 
the  Jury  believed  that  at  the  time  of  enter- 
ing into  the  contract  plaintiff  promised,  as  a 
condition  thereof,  he  would  refrain,  Soring 
such  employment  from  publicly  associating 
with  B^le  Van  Hansen,  but  during  the  em- 
ployment did  openly  and  publicly  associate 
with  her,  the  verdict  should  be  for  the  de- 
fendant It  will  be  seen  tbat  we  Ho  not  re- 
gard this  Instruction  as  erroneous  from  what 
ve  bare  said  as  to  tbe  admissibility  of  the 


letter  and  conversatloiL  But  It  Ss  further 
urged  that  tbe  agreement  to  not  publicly  as- 
sociate with  Bessie  Van  Hansen  was  an  in- 
dependent contract  not  constituting  a  breach 
of  the  contract  of  employment  but  for  which 
defendant  might  sue  plaintiff  for  damages,  if 
it  sustained  any.  The  parties  had  a  right  to 
make  It  a  condition  of  the  employment  or  a 
continuance  of  it  that  plaintiff  should  re- 
frain from  publicly  associating  with  Bessie 
Van  Hansen,  and  the  evidence  showed  that 
it  was  a  condition  of  the  employment  and 
not  an  Independent  covenant 

An  objection  Is  made  to  the  flftb  instruc- 
tion on  practically  tbe  same  ground  as  to  the 
third.  It  was  a  repetition  of  the  tliird,  and 
the  practice  of  emphasizing  instructions  by 
repetition  fs  not  proper,  but  tbere  was  no 
error  in  the  statement  of  the  law,  and  the 
giving  of  it  is  not  ground  for  reversal. 

Tbe  sixth  instroctlon  stated  tbat  It  was 
ttroper  for  a  party  employing  a  married  man 
as  a  salesman  to  make  It  a  condition  of  em- 
ployment that  he  should  not  associate  with 
a  certeln  woman  to  whom  be  owed  no  legal 
duty,  and  application  of  that  rule  was  made 
to  the  facts  of  the  case.  It  is  objected  to 
as  suggesting  a  distinction  between  the  righto 
and  liabllitieB  of  a  married  and  a  single  man 
employed  to  sell  babbitt  metol.  and  it  Is  said 
that  any  tendency  to  make  such  a  distinction 
should  be  frowned  upon  as  against  public 
policy.  'We  do  not  know  of  any  rule  of  pub- 
lic policy  tbat  would  prevent  ttw  parties 
making  such  a  contract 

We  find  no  error  In  tbe  record.  The  Judg- 
ment of  the  Appellate  Ooort  Is  afllrmed. 

Judgment  affirmed. 

  (W7  in,  410) 

FBIBB  T.  LOWS)  et  aL 

(SaprenM  Court  of  Illinois.  Feb.  17,  1904.) 

APPBAL-JtnUSDICTION-AGTION  INVOLVINO 
FREEHOLD. 

1.  An  ordinary  petition  to  sell  real  estate  "of 
a  decedent  to  pay  debts  does  not  involve  a  free- 
hold, and  hence  the  order  therein  is  not  appeal- 
able directly  to  tbe  Supreme  Court. 

Appeal  from  Gallatin  County  Court 
Petition  by  N.  A.  Frier,  as  administrator 
of  tbe  estate  of  Charles  Kopf,  deceased,  to 
sell  real  estate.  From  a  Judgment  sustain* 
lug  a  demurrer  to  tbe  petition,  tbe  adminis- 
trator appeals.  Appeal  dismissed. 

Jesse  B.  Barttay  and  W.  B.  McKemon,  fi» 
appellant  D.  M.  Klnaall  and  Call  Boedd, 
for  appellees. 

WILKIN,  J.  Tills  was  a  petition  by  tbs 
ai^llant  u  admlnistiator  de  bonis  non  of 
tbe  estate  of  Obarles  Kopf,  deceasedt  In  the 
county  court  of  Oallatln  county,  to  real 
estate  which  It  was  alleged  tlie  deceased  died 
seised  of  to  pay  debte  protnted  and  allowed 
against  his  estate.  A  demurrer  was  vo stein- 
ed  to  tbe  petition  on  the  alngle  ground  that 
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the  admlnlBtrstor  was  appointed  admlniBtra- 
tor  de  bonis  noo,  whereas'  he  sbonld  bare 
been  appointed  administrator  de  bonis  noa 
with  the  will  annexed,  the  deceased  having 
died  testate.  Without  entering  upon  a  con- 
sideration of  the  merits  of  the  case,  the  ap- 
peal mast  be  dismissed  for  want  of  jurisdic- 
tion in  this  court  It  Is  difficult  to  perceive 
why  an  appeal  should  have  been  taken  direct- 
ly to  this  court  from  the  county  court,  In 
view  of  our  fbrmer  decisions  holding  that  la 
an  ordinary  petition  to  sell  real  estate  to  pay 
debts  no  freehold  Is  Involved  (Fields  t.  Coker, 
161  111.  188.  4S  N.  B.  616),  and  that  it  Is'  only 
In  cases  where,  upon  such  a  petition,  the 
title  to  real  estate  is  put  In  Issue  that  this 
court  can  wtertain  Jurisdiction  on  a  direct 
appeal  (Lynn  t.  Lynn,  160  IIL  807,  43  N.  EL 
482;  Richie  v.  Cox,  188  IIL  276,  58  N.  B. 
852).  The  appeal  in  this  case  should  have 
been  taken  to  the  Appellate  Court  tor  the 
Fourth  District. 
Appeal  dismissed. 

cm  in.  60) 

KOHTZ  et  al.  t.  SLDRBO  et  al. 

(Snpreme  Court  of  IllhioiB.   Feb.  17,  1904.) 

WILLS— CONSTRUCTION— FSB  OR  UFE  ESTATB 
—DEATH  OF  DBVISEB-DURATION  OP  TRUST. 

1.  A  residuary  clause  gave  the  remainder  of 
testator's  property  to  the  executor,  io  trust  for 
testator's  two  children,  to  l>e  divided  equally 
betweeo  them,  with  b  provision  that  if  either 
of  them  die  teaviug  no  isBue  his  share  should 

{(0  to  the  survivor,  aud  If  both  should  die  leav- 
ng  no  issue  the  testator's  estate  should  be  di- 
vided among  others,  and  a  further  provision  that 
If  any  of  tae  latter  should  die  before  testator 
the  snare  of  such  deceased  should  be  divided 
among  the  survivors.  Held,  that  there  was  a 
gift  In  fee  to  testator's  chttdren,  they  surviving 
film,  which  was  not  cot  down  to  a  life  estate, 
the  gift  over  being  only  in  ease  of  their  dying 
before  testator. 

2.  Under  a  will  maldDs  several  bequrats,  and 
then  giving  the  residue  to  the  ezecntor  in  trust 
tor  testator's  children,  to  be  divided  equally 
between  them,  with  direction  that  the  executor 
aiCd  trustee  shall  manase  the  estate  and  sell 
any  or  all  the  real  or  personal  property,  the 
trust  ceases  when  the  estate  has  been  reduced 
to  possessioo  by  the  executotv  and  the  debts 
and  specific  legacies  paid,  and  the  balance  di- 
vided between  the  chlldrea. 

Appeal  from  Superior  Oouet,  ODok  Ctounty; 
Axel  Chytrans,  Judge. 

Bill  by  Louis  O.  Kobtz,  executor  of  Theo- 
dore Harz,  against  Bertha  M.  Eldred  and 
others.  From  the  decree  the  executor  and 
Oscar  H.  Han  and  another  appeaL  Re- 
versed. 

This  was  a  bill  In  chancery  filed  In  tiw 
•uperior  court  of  Oook  county  by  t«uis  O. 
Koht^  the  aecutor  and  tmetee  therein 
named,  to  obtain  a  construction  of  ttie  will 
of  Theodore  Harz,  dec'msed.  Hie  will  wai 
admitted  to  probate  on  May  19,  1903,  and 
reads  as  follows: 

Theodore  Hars,  of  C3ilcago,  Cook  oonn- 
ty,  In  the  State  of  Illinois,  'being  of  sound, 
disposing  mind  and  memory,  do  hereby  make, 
publish  and  declare  the  following  to  be  my 
Mt  will  and  testament: 


"FltBt— 1  order  and  direct  that  my  ezecabw^ 
hereinafter  named  pay  all  my  Just  debts  and 
funeral  expenses  as  soon  after  my  decease 
as  conveniently  may  be. 

"Second— I  give,  devise  and  beqneetb  Id 
my  son,  Oscar  H.  Bars,  my  library,  Jewrtiy 
and  collection  of  coins  and  relics. 

"Third— I  give,  deviae  and  bequeath  to  mj 
daughter.  Alma  Harz,  all  the  Jewelry  for^ 
merly  owned  by  my  late  wtf^  all  tbe  famllr 
pictures  and  the  pUno. 

"Fourth— I  give,  devise  and  bequeath  to  my 
sister,  Bertha  Eldred,  the  sum  of  two  thoo- 
sand  (2000)  dollars. 

"Fifth— I  give,  devise  and  beqneaOi  to  mj 
present  house-keeper,  Ogda  Palmqnls^  for 
her  good,  f&ltbful  and  tmtbtnl  aervlo^  the 
sum  of  one  Qioasand  (1000)  dollara. 

"Slxtb— All  tiie  rest,  reaUtae  and  remainder 
of  my  estate,  both  real  and  personal,  ttq^bth- 
er  with  my  life  Insurance,  I  i^ve,  devise  and 
bequeath  to  my  executor  hereinafter  named, 
in  trust  for  my  two  children,  Oscar  H.  Hatx 
and  Alma  Hars,  to  be  divided  equally  be-' 
tween  both  of  my  cldldran,  share  and  tiiare 
alike.  Should  either  of  n^  above  named  chil- 
dren die  leaving  no  Issue  surviving  them, 
then  the  share  of  such  deceased  clilld  tiball 
go  to  the  survivor  of  them,  and  if  boUi  my 
children  should  die  leaving  no  issue  mirvlv- 
ing  them  or  either  of  them,  then  I  direct 
that  my  estate  shall  be  divided  as  ftiUowa: 
(a)  To  my  house-keeper,  Ogda  Palmqnist,  In 
lieu  of  the  legacy  of  ^000  mntloned  in 
clause  fifth  of  this  my  isst  will  and  testa- 
ment, I  give,  devise  and  beqneatli  the  mm 
of  three  thousand  f?00€^  dollars;  (b)  nU  the 
rest,  residue  and  remainder  at  my  estate^  of 
every  .name  and  nature  wluitsoever,  sball  be 
divided  Into  two  equal  shares,  one  aban 
thereof  I  give,  devise  and  bequeath  to  my 
slater,  Bertha  Eldred,  and  the  otba  afaare  I 
giv^  devise  and  bequeath  to  my  nephewa 
and  nieces,  to-wit,  Elsie  Friedlander,  Hub«t 
Han,  George  Hais,  Roland  Han  and  Haati 
Han,  meaning  and  Intending  hereby  to  give 
each  of  said  nephews  and  nieces  an  undivided 
onfrTflfth  06)  of  an  undivided  one-balf  of 
said  estate.  Should  any  of  my  afbrementlon- 
ed  nephews  or  nieces  die  prlmr  to  my  decease^ 
then  tbe  share  of  such  deceased  one  shall  be 
divided  amcrngst  the  snrvlvon  of  uy  of 
them. 

"lastly— I  make,  constltnte  and  appt^ 
Louis  O.  Kohti  executor  and  trustee  of  tbli 
my  last  will  and  testammt,  and  It  is  my  wish 
and  I  hereby  direct  that  be  may  not  be  te- 
qohred  to  give  any  bond  or  security  am  onA 
executor  or  trustee,  and  that  he  sball  man- 
age my  estate,  aell  any  or  all  tbe  real  or 
personal  property,  at  public  or  private  sale, 
to  such  persons  and  on  such  terms  as  he 
thinks  best,  It  being-  unnecessary  for  tlw 
purehasera  at  such  sales  to  look  to  tbe  ap- 
plication of  the  purchase  mon^. 

"I  do  hereby  revoke  all  and  every  forma 
will  by  me  mad& 

"In  witness  wlioeof,  I  liave  herennto  art 
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my  bmnd  and  seal  this  4th  day  of  Feliruary, 
A.  D.  1902.  Theodore  Han.  [Seal.] 

"Tbla  liutTument,  consisting  of  two  and 
one^uarter  (2^)  Q^pewrltten  pages,  was  (m 
tbe  date  thereof  signed,  sealed,  published 
and  declared  by  Theodore  Hara  as  and  for 
bis  last  wUl  and  testament  In  tbe  presence 
of  ns,  who  In  hia  presence  and  la  tiie  pres- 
ence of  each  other,  and  at  his  reqowt,  hare 
subscribed  oar  names  as  witnesses  thereto. 

*'Cbarles  H.  Fleischer, 
"21  LeBloyne  St 

■Wwln  Stewart, 

*'362  (Xaremont  Ava^ 

*7iadnill  Eandllk, 
"1701  N.  Rockwell  St** 
Theodore  Han,  a  widower,  died  va  April 
22,  1903.  His  son,  Oscar  H.  Han,  aged  80 
years,  and  his  daughter,  Alma  Harx,  aged  20 
years,  who  were  both  unmarried,  were  hia 
children  and  only  heirs.  Oscar  H.  Hans, 
Alma  Han,  and  tbe  other  heneOdarles 
named  In  the  will  were  made  parties  defend- 
ant Oscar  H.  and  Alma  Han  and  Ogda 
Patmqnlflt  flled  answws  admitting  the  allega- 
tions ot  the  bill.  Hubert  Geoi^,  Roland, 
and  Hasel  Han^  who  were  mlnon^  answered 
by  their  guardian  ad  atem.  John  F.  SUdred, 
Elsie  Friedlander,  and  Samnel  Frledlander 
WNQ  defaulted,  and  Bertha  Eldred  answered. 
Hepllcations  were  flled,  and  tbe  case  was 
tried- upon  the  iAlU  answers^  and  replications. 
The  decree  flads  the  testator  died  possessed 
ot  personal  property  worth  $24,700,  and  real 
estate  of  the  Talne  ot  $22,000;  that  para- 
graphs 1  to  5  of  tbe  wUl  are  cirar,  and  need 
no  construction,  but  that  tbe  meaning  tit 
paragraph  6  is  uncertain,  and  It  was  held 
onder  that  provision  the  legal  title  to  the  es- 
tate disposed  of  thereby  Tested  in  fee  In 
Lonla  O.  Kihte,  as  trustee;  that  Oscar  H, 
and  Alma  Han  were  entitled  to  the  net  in- 
come  thereof  daring  life  or  daring  the  life 
of  tbe  anrrlTor;  that  in  case  they  both  die 
leaving  a  child  or  children  them  survlring, 
tbB  child  or  children  of  each  would  take  the 
fee  to  one-half  the  estate;  If  only  one  died 
leaving  a  child  or  children  him  surviving, 
upim  the  death  of  the  other  said  child  or  chil- 
dren would  take  the  entire  estate,  and  la 
case  they  both  died  childless  the  estate  would 
go  to  the  othw  beneficiaries  named  in  said 
vrlll.  Louis  O.  Kohts  and  Oscar  H.  and  Alma 
Hara  have  prosecuted  an  appeal  to  this  court 

Goldsler,  Rodgen  ft  Proehllch,  for  appel- 
lant Louis  O.  Eohtz.  Henry  HieetHnd,  for  ap* 
pellants  Oscar  H.  Harz  and  Alma  Han.  Ay- 
ers,  Rlnaker  ft  Ayers^  for  appellee  Bertha  M. 
Eldred. 

HAND,  O.  J.  (after  stating  the  facts).  The 
language,  "all  the  rest  residue  and  remain- 
der of  my  estate,  both  real  and  iieraonal,  to- 
gether with  my  life  Insurance  I  give,  derlse 
and  bequeath  to  my  executor  hereinafter 
named,  in  trust  tor  my  two  children,  Oscar 
H.  Hara  and  Alma  Harx,  to  be  divided  equal- 


ly between  both  my  children,  share  and  share 
alike,"  found  in  tbe  sixth  paragraph  of  the 
will,  is  ample  to  carry  the  equitable  fee  In 
the  property  covered  by  that  paragraph  to 
Oscar  H.  and  Alma  Hars,  diare  and  share 
alike,  and  the  estate  thus  given  to  the  cbil- 
dren  of  the  testator  can  only  be  cut  down 
to  a  life  estate  by  other  subsequent  provisions 
found  In  tbe  will  which  express  tbe  Intratlon 
BO  to  do  In  clear  and  unambiguous  language. 
In  Roberts  v.  Roberts,  140  111.  345,  29  N.  B. 
886,  on  page  849,  140  III.,  and  page  887.  29 
N.  B.,  it  la  said:  "Hie  rule  of  construction  Is 
that  where  an  estate  is  given  by  one  clause 
or  part  of  a  will  it  cannot  be  cut  down  or 
token  away  by  a  suteequent  clause  except 
by  dear  and  onamblguoua  terms,  and  it  is 
sometimes  said  that  in  order  to  give  the  lat- 
teat  clause  that  effect  Ite  language  must  be  as 
cleu  as  that  ot  the  clause  giving  the  estate." 

It  is  said,  however,  the  following  language, 
"should  flitta»  of  my  above  named  children 
die  leaving  no  Issue  surviving  them,  then  the 
share  of  such  deceased  child  shall  go  to  tbe 
survivor  of  them,  and  if  both  my  children 
shonld  die  leaving  no  Issue  surviving  them  or 
either  ot  tb«n,  tiien  I  direct  that  my  estate 
shall  be  divided  as  follows,"  immediately 
fc^Iowlng  the  language  which,  standing  alone, 
vrould  invest  the  children  of  the  testator  with 
an  equiteble  fee,  does  clearly  show  the  testa- 
tor intended  bis  children  should  take  only 
tbe  net  income  for  life  In  the  propoty  re-, 
malning  after  the  payment  of  his  .dehte  and 
the  wedflc  beqneste  provided  to  be  paid  by 
the  wIlL  The  sonndness  of  this  cratentlim 
defends  upon  whettier  the  words,  "die  leav- 
ing no  issue  surviving  them,'*  found  in  said 
paragraph,  refer  to.  the  death  of  said  chil- 
dren, or  either  of  them,  before  the  death  of 
the  testator,  or  refer  to  tbdr  deatb  at  a  tUne 
subsequent  to  tbe  death  ot  the  testetor.  It 
the  former  is  the  true  meaning  of  said  lan- 
guage, the  gift  over  to  the  other  beoeflclaries 
named  lo  the  will  was  substitutlonaiy  mere- 
ly, depending  upon  the  contingency  ot  the 
death  ot  the  primary  devisees  In  the  lifetime 
of  tbe  testetor  and  designed  to*  prevent  a 
lapse,  and,  both  ot  said  children  having  sur- 
vived the  testetor,  tbe  contingency  upon 
which  the  other  beneftelarles  named  In  the 
vrill  were  to  take  could  never  happen,  and 
the  equitable  fee  Immediately  became  vest- 
ed In  said  children,  share  and  share  alike, 
upon  the  death  ot  tbe  testetor.  From  an  ex- 
amination ot  the  entire  will  we  are  of  tbe 
opinion  tlut  tbe  language,  "die  leaving  no 
Issue  surviving  them,'.*  used  la  the  sixth  para- 
graph of  tbe  will,  retere  to  the  death  of  said 
children,  or  either  ot  them,  during  the  life- 
time of  the  testetor. 

Mr.  Jarman  (2  Jarman  on  Wills,  7S2)  says 
the  rule  is  well  estebllsbed  that  where  prop- 
erty is  given  by  will  to  one  p^'son,  and  la 
case  of  bis  deatb  to  another.  If  the  primary 
devisee  survive  the  testetor  he  takes  the  es- 
tate devised  absolutely.  In  Tanderzee  v. 
SUiigerland,  108  M.  Y.  47,  8  N.  B.  247,  67  Am. 
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Rep.  701,  the  court  held  the  rnle  thus  ftn- 
nonnced  by  Mr.  Jarman  applies  with  equal 
rorce  to  real  and  personal  property,  and  Bald 
on  pa*fe  53,  103  N.  Y.,  page  248,  8  N.  B.,  B7 
Am.  Rep.  701:  "The  authorities  In  this  coun- 
try uniformly  sustain  the  construction  that 
where  there  Is  a  devise  or  hequest  simpllclter 
to  one  person,  and  In  case  of  his  death  to  an- 
other, the  words  refer  to  a  death  In  the  life- 
time of  the  testator."  And  again,  on  page  E^S, 
103  N.  Y.,  page  249.  8  N.  E.,  57  Am.  Rep.  701: 
"Where  real  estate  Is  devised  In  terms  de- 
noting an  intention  that  the  primary  devisee 
shall  take  a  fee  on  the  death  of  the  testator, 
followed  by  a  devise  over  In  case  of  his  death 
without  Issue,  It  tias,  X  thlnli,  been  uniformly 
held  In  England,  and  It  is  the  rule  supptni^d 
by  the  preponderance  of  Judicial  authority 
In  this  country,  that  the  words  refer  to  a 
death  without  Issue  in  the  lifetime  of  the 
testator,  and  that  the  primary  devisee  sur-; 
viving  the  testator  takes  an  absolute  estate 
In  fee  simple." 

In  Wright  V.  Chariey,  129  Ind.  257,  28  N. 
E.  70fi,  the  testator  devised  bis  real  estate 
not  specially  devised  to  five  of  his  children 
equally,  and  provided  by  a  sobseqaent  para- 
graph of  his  will  that  "in  case  of  the  death 
of  either  of  my  children  except  William  M., 
and  they  leave  no  children,  the  property  be- 
queathed to  them  by  this  my  last  will  and 
testament  be  divided  between  my  children, 
except  William  M."  The  five  children  all  sur^ 
vlved  the  testator.  The  lands  devised  were 
divided  In  accordance  with  the  terms  of  the 
win,  and,  one  of  the  daughters  having  sub- 
sequently died  childless,  a  contest  arose  over 
the  land  allotted  to  said  daughter  between 
her  surviving  husband,  who  claimed  as  heir, 
and  her  brothers  and  sisters,  who  claimed  un- 
der their  father's  will.  The  court  held  that 
the  words,  "In  case  of  the  death  of  either  of 
my  children,"  referred  to  their  death  prior 
to  the  death  of  the  testator,  and  that  the 
husband  took,  as  heir,  under  the  statute. 
The  court  said:  "It  Is  the  well-settled  doe- 
trine  that  the  courts  of  this  country  will  so 
construe  a  wlil,  when  not  inconsistent  with 
the  intention  of  the  testator,  as  to  prevent 
the  title  to  real  estate  from  remaining  con- 
tingent, and,  unless  there  are  plain  Indica- 
tions of  a  contrary  intent,  will  consider  the 
enti^  title  as  vested  In  those  claiming  under 
the  win  rather  than  In  abeyance.  Wills  v. 
Wills  (Ky.)  3  S.  W.  900;  Heilman  v.  Hell- 
man  [Ind.]  28  N.  E.  310.  In  accord  with 
this  rule.  It  Is  said  by  Mr.  Jarman  to  be  an 
established  rule  that  where  a  bequest  Is  sim- 
ply to  one  person,  and  In  case  of  his  death 
to  another,  the  primary  devisee  surviving  the 
testator  takes  absolutely.  This  rule  applies 
to  both  personal  and  real  estate,  and  the  au- 
thorities In  this  country  uniformly  sustain 
the  construction  that  In  a  devise  or  bequest 
simpllclter  to  one  person,  and  In  case  of  bis 
death  to  another,  the  words  refer  to  a  death 
in  the  lifetime  of  the  testator.  2  Jarman  on 
Wills.  752.   This  rule  Is  fully  sustained  by 


the  authorities.  Moore  v.  Lyons,  25  Wend. 
119;  Kelly  v.  Kelly,  61  N.  Y.  47;  Brigga  v. 
Shaw,  9  Allen,  516;  Whitney  v.  Whitney,  45 
N.  H.  311;  Vanderzee  v.  Haswell  (N.  T. 
App.>  8  N.  B.  247  [57  Am.  Rep.  701];  Beams 
v.  Spann  (S.  O.)  2  S.  E.  412;  Wills  v.  Willi 
(Ky.)  3  S.  W.  900;  Hoover  v.  Hoover,  118 
Ind.  498,  19  N.  E.  468;  Harris  v.  C3aipenter, 
109  Ind.  540,  10  N.  E.  422.  So,  too,  another 
well-established  rule  Is  that  where  real  estate 
is  devised  In  terms  denoting  an  intention  that 
the  primary  devisee  shall  take  a  fee  tm  the 
death  of  the  testator,  coupled  with  a  derlse 
over  in  cose  of  bis  death  without  Issue,  the 
words  refer  to  a  death  without  Issue  during 
the  lifetime  of  the  testator,  and  tliat  the  pri- 
mary devisee  surviving  the  testator  takes  an 
absolute  estate  In  fee  simple.  GlayttHi  v. 
Lowe,  5  Bam.  &  Aid.  636;  Gee  v.  Mayor, 
etc.,  of  Manchester,  17  Adol.  ft  B.  (N.  S.) 
735;  Woodburne  v.  Woodbume,  23  L.  J.  Ch. 
336;  Doe  v.  Sparrow,  13  East,  859;  Qoeek- 
enbos  v.  KIngaland  <N.  Y.  App.)  6  N.  B.  121 
[55  Am.  Rep.  771];  Livingston  v.  Oreeoe,  tS 
N.  Y.  118;  Embury  Sheldon,  68  N.  T.  227; 
Mickley's  Appeal,  02  Pa.  514;  Hdlman  v. 
Heilman  [Ind.]  28  N.  B.  810." 

In  FIshback  v.  Joestlng,  183  IlL  463,  56  N. 
B.  62,  the  testator  gave  t^e  residue  of  bis 
estate  to  his  widow  and  child  or  children, 
end  provided:  "If  it  shall  happen  that  my- 
self, my  vrlfe,  my  child  or  children  shall  de- 
part this  life  without  my  child  or  children 
have  no  helra^  In  sncb  a  case  all  of  my  prop- 
erty shall  be  disposed  of  as  fcdlomL"  The 
widow  and  one  child,  a  girl,  surrived  the 
testator.  The  widow  remarried,  and  died 
leaving  a  son  her  surviving,  and  tiie  daugh- 
ter, having  married,  died  childless,  leaving 
her  husband  her  surviving.  The  beneficiaries 
named  In  the  will,  other  than  the  wife  and 
daughter,  claimed  the  property.  It  was  held 
the  property  went  to  the  son  of  the  deceased 
widow  and  the  husband  of  the  deceased 
daughter.  The  court,  on  page  466,  183  in., 
and  page  63,  56  N.  B.,  said:  "The  first  gift 
Is  absolute,  with  no  indication  of  an  Inten- 
tion to  limit  the  estate  in  any  way;  bnt  tbe 
testator  made  provision  that  if  the  wife  and 
child  or  children  should  be  dead,  and  then 
should  be  no  grandchildren,  tile  estate  should 
go  to  others.  He  coupled  his  own  d^th 
with  that  of  bis  wife  and  child  or  cblldren, 
showing  that  be  had  In  mind  that  event  at 
the  time  when  there  might  be  a  failnre  of 
the  lint  provision  to  take  effect.  Tbe  con- 
tingency provided  for  was  the  death  of  the 
testator's  wife  and  daughter  in  bis  llfetfme 
with  no  Issue  of  the  daughter;  and  tbis  ae> 
cords  with  the  general  rule  of  construction, 
even  where  the  testator  does  not  fix  tbe  evoit 
at  his  own  deatb.  Arnold  v.  Alden.  173  BL 
229  [50  N.  B.  701];  Estate  of  BIddle.  28  Pa. 
59;  Austin  V.  Bristol,  40  Conn.  120  [16  Am. 
Rep.  23].  At  the  death  of  Anthony  L.  Hoppe. 
his  wife,  Louise  A.,  and  bis  daugbter,  Ot- 
tilia H.,  were  living,  and  the  will  gave  tfaem 
the  absolute  estate.   Tbe  contlngmqr  npoa 
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wUcli  t3»  devlae  to  than  might  f&n  aera 
occurred." 

If  the  word!,  "UUa  leaTlng  no  tesne  snr* 
TlTlng  them/'  be  held  to  r^eor  to  the  death 
of  the  testator's  children,  or  tither  of  them, 
pHor  to  the  death  of  the  testattu',  the  first 
danse  of  the  sixth  paragraph  of  the  will 
would  read:  **A1I  the  rest,  residue  and  re- 
malnder  of  m7  estate  both  real  and  per- 
■onal,  together  with  my  life  Insurance,  I  i^ve, 
devise  and  beqiwath  to  my  executor  bereln- 
after  named.  In  truat  for  my  two  children, 
Oscar  H.  Hare  and  Ahna  Hare,  to  be  divided 
eqaally  between  both  of  my  chUdrra,  ^re 
and  share  alike.  Should  either  of  my  above 
named  ddldren  die  prior  to  my  d«tth  leaving 
no  Issue  surviving  ttiem*  then  the  share  of 
such  deceased  child  shall  go  to  the  snrrlTor 
of  them,  and  if  both  my  children' should  die 
prior  to  my  death  leaving  no  Issue  surviving 
them  or  either  of  them,  ttiot  I  direct  that 
ttitate  shall  be  divided  as  follows,"  eto.; 
which  would  transfer  the  legal  title  to  Louis 
O.  KohtB,  BM  trustee,  and  the  equitable  title 
to  Oscar  B.  and  Alma  Harx,  share  and  ^re 
aBk^  immediately  up<m  the  death  of  Theo* 
dore  ^rs,  deceased. 

The  view  that  the  testator  Intended  the 
balance  of  his  estate,  after  the  paymrat  of 
debts  and  specific  legates,  should  go  to  Oscar 
H.  and  Alma  Hars  abmlutely,  share  and 
shhre  allh^  In  caw  they  should  snrvtve  blm, 
is  strengthened  by  the  tbct  that  the  coiArti 
always  ftivor  a  constractloo  which  gives  es- 
tates at  inheritance  to  fb»  first  devisee  In  fea 
In  Becker  v.  Becker,  20fl  UL  C8,  09  N.  B.  49. 
on  page  206  111.,  and  page  49,  e9  M.  B^  it 
is  said:  "The  growing  t»dency  of  conrta 
has  become  a  settled  p<dlcy  to  adopt  the  con- 
struction of  a  will  that  will  give  an  estate 
of  Ihheritance  to  the  first  devisee,  unless  other 
HmiHiiy  «  Qualifying  clauses  In  the  will  dls- 
close,  clearly  and  unequivocally,  that  it  was 
the  Itttoition  of  the  testabv  to  Umlt  or  quali- 
fy the  estate  granted."  And  a  construction  Is 
nnlformly  adopted  which  will  favor  the  heir. 
"In  the  constructifui  of  wlUa  It  Is  a  well- 
established  role  that  the  law  favors  the  h^. 
Tbxa,  heirs  at  law  are  not  to  be  dlMnherited 
by  conjectore,  but  only  by  express  words  or 
necessary  implication.  Nor  wUl  m^  nega- 
tive words  suffice;  there  must  be  an  actual 
dispoBltlm  of  the  eetate  to  some  other  pec^ 
son."  29  Am.  &  Eng.  Sncy.  of  Law  (1st  Ed.) ' 
p.  852.  They  also  bo  construe  a  will  that  toe 
estate  will  become  vested,  and  so  that  the 
title  thereto  will  not  remain  in  abeyance.  In 
Scofleld  r.  Clcott,  120  III.  862,  11  N.  B.  8S1. 
on  page  874,  120  III.,  and  page  SM,  U  N.  E., 
It  was  said:  "It  has  long  been  a  settled  rule 
of  construction  In  the  courts  of  England  and 
America  that  estates,  legal  or  equitable,  giv- 
en by  vpill,  should  always  be  regarded  as 
Testing  immediately,  unless  the  testator  has 
by  very  clear  words  manifested  an  totentlon 
that  they  should  be  contingent  on  a  future 
event"  ■  And  the  fact  that  the  legal  title  Is 
placed  to  a  trustee,  and  the  equitable  title  , 


only  given  to  the  legatee  or  devisee,  does  not 
affect  the  application  of  the  rule  that  the 
law  favors  the  vestli^  of  estates  rather  than 
that  the  title  remain  to  abeyance.  Nor  will 
tt  have  the  effect  to  cut  down -an  estate  of 
Inheritance,  vhm  clearly  given  by  the  will 
to  the  first  taker,  to  a  life  estate  and  trans- 
fer the  fee  to  another.  Planner  t.  Fellows* 
20e  HI.  186,  68  N.  E.  1067. 

The  only  quertlon  remaining  is,  how  long 
will  the  trust  created  In  Louis  0.  Eohta  en- 
dure) The  property  belon^^ng  to  the  estate 
of  Theodore  Hars,  deceased,  consisted  of  real 
and  personal  estate,  out  of  which  the  debta 
and  specific  legacies  are  ordered  paid,  and 
the  balance  Is  to  be  distributed,  share  and 
share  alike,  between  Oscar  H.  and  Alma 
Hars.  The  iwwers  conferred  upop  Louis  O. 
Kohta,  who  is  named  executor  and  trustee, 
are  to  manage  the  estate,  sell  the  real  and 
personal  estate,  and  to  divide  what  shall  re- 
mato  after  the  debta  and  specific  legades 
have  been  paid  between  Oscar  H.  and  Alma 
Han.  share  and  share  alike.  The  testator 
doubtiess  thought  until  his  estate  was  divided 
between  his  diildren  it  would  be  necessary 
that  some  one  should  loan  the  funds,  rent  the 
real  estate,  pay  taxes  and  tosurance,  and 
make  repidrs.  He  therefore  gave  his  execu- 
tor and  trustee  power  to  manage  the  estate. 
He,  however,  did  not  fix  the  time  when  hla 
power  to  manage  the  estate  should  end^  and 
that  time  must  be  determtoed  from  4  con- 
sideration of  the  entire  will.  Where  a  testa- 
tor by  his  will  creates  a  trust  and  fixes  the 
duration  tboeof,  his  direction  will,  if  not  to 
violation  of  the  rule  agatost  perpetultlea.  be 
given  effect  and  toe  trust  will  continue  for 
the  time  todlcated;  but  wheva  a  testator  does 
not  specifically  Indlcafh  toe  time  tOr  which 
the  trust  is  to  continue,  his  totentlon  must, 
if  possibly  be  determtoed  ^m  the  entire 
will.  Where  the  evident  purpose  of  a  trust 
is  the  acGomplldiment  of  a  particular  object, 
the  trust  will  terminate  so  soon  as  that  ob- 
ject has  been  accomplished,  and  the  fact  that 
a  fee  is  given  to  the  trustee  does  not  show 
the  testator's  totentlon  that  the  trust  estate 
shall  conttoue  after  the  active  duties  con- 
nected with  the  trust  have  been  accomplish- 
ed. Page  tm  Wills,  |  618.  The  active  duties 
of  toe  trustee  under  this  wlll«re  to  reduce  the 
personal  and  real  estate  to  cash  unless  the 
owners  of  toe  equitable  fee  elect  to  take  it 
In  specie,  and  to  divide  the  amount  remain- 
tog  after  payment  of  debta  and  specific  lega- 
cies equally  between  the  son  and  daughter 
of  the  testator,  and  to  care  fw.  manage,  and 
control  the  estate  until  toe  same  Is  divided 
between  Ite  equitable  owners.  When  toe  w- 
tate  has  been  reduced  to  possession  by  the 
executor,  and  toe  debta  and  specific  legacies 
paid,  and  the  balance  divided  between  Oscar 
H.  and  Alma  Harz,  toe  objecta  of  the  troa* 
teesblp  will  be  accomplished,  and  toe  trust 
created  to  Louis  O.  Eohta  will  be  at  an  end. 

l^e  decree  of  the  supolor  court  will  be 
reversed,  and  the  cause  remanded  to  that 
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court  for  further  proceedingB  In  accordance 
Tltb  the  Tlewa  harein  eq^ressed.  Bereised 
end  remanded. 


(207  111.  406) 

PBOPLB  «  reL  JEFFRISS,  Oovntr  Col- 
lector, r.  GASH  et  aL 
(SnivwDe  Court  of  Illinois.  Feb.  17,  1901.) 

SPECIAL  ASSESSMENTS-VALIDITT-SIDBWALKS 
— riLINQ  OF  COSTS. 

1.  Und^  1  Starr  A  O.  Aqd.  St  1896.  p.  858, 
relating  to  special  aasessmenta  for  sidewalks, 
and  under  au  ordinance  passed  in  conformity 
therewith,  reanlriug  tbat  a  bill  oi  the  cost  of 
the  sidewalk,  showins;  in  separate  items  the 
cost  of  grading,  materials,  laying  down,  and 
soperrision,  he  filed  in  the  office  of  the  clerk 
of  the  town,  certified  to  by  the  officers  or  board 
deagnated  oy  the  ordinance,  together  with  a 
list  of  the  sbatting  property,  names  of  ownen, 
and  the  frontage*  and  saperfidal  or  real  or  aa- 
scwed  value,  according  as  the  ordinance  mi^bt 
provide  for  the  leTT  of  costs,  a  paper  reciting 
tbat  the  committee  bad  constracted  a  walk,  and 
had  directed  collection  as  follows  against  a  cer- 
tsin  owner:  "Cost  of  material,  $73.02:  ooet 
of  laying  down,  ¥73.92;  total  cost,  ¥147.84;"' 
and  that  'the  aforegoing  Is  a  true  statement  of 
the  cost  of  material  and  of  laying  down  of" 
the  sidewalk—was  not  a  sufficient  compliance 
with  the  statute. 

2.  It  is  essential  to  the  rt^ht  of  a  citT  to  re- 
cover a  judgment  for  a  special  tax  for  Dniiding 
a  sidewalk  that  it  should  prove  affirmatively 
that  the  ordinance  was  complied  with. 

Appeal  from  Oolea  County  Gonrt;  T.  N. 
Gofer,  Judge. 

Proceedings  by  tbe  people,  on  the  relation 
of  Balph  Jeffries,  for  a  special  assessment 
for  a  sidewalk,  to  which  Adeline  Cash  and 
others  file  objections.  From  a  Judgment  re- 
fusing to  subject  tbe  property  to  the  tax, 
■aid  Jeffrieg  appeala  Affirmed. 

Fxank  G.  Winkler,'  Olty  Atty.,  and  John 
F.  Yolgt^  Jr.,  States  AttTt  for  appellant 
Hi  A.  Neal,  for  appelleea. 

MAOBUDEB,  J.  This  b  an  appeal  from  a 

Judgment  of  tbe  county  court  of  Coles  county 
refusing  to  give  Judgment  against  tbe  prop- 
erty of  appellees  for  a  sidewalk  tax.  The 
tnal  was  held  In  a  summary  way,  without 
a  Jury,  b^ore  tbe  court,  on  objections  to  ap- 
plication for  Judgment  Tbe  property  Involv- 
ed was  lota  1.  7.  and  8  in  block  7  in  the  orlf- 
Inal  town  of  Independence  (now  city  of  Oak- 
land), In  Coles  county,  which  lots  were  sit- 
uated on  Pike  street.  In  Oakland.  The  ap- 
pellees filed  objections  to  the  rendition  of 
Judgment  tot  the  sidewalk  tax  against  their 
lots.  Tbe  court  heard  tbe  testimony  of  wit- 
nesses, and  received  documentary  evidence, 
and  sustained  the  objectlona  to  the  applica- 
tion for  Judgment  against  the  lota  In  ques- 
tion. Appellant  the  county  collector,  ex- 
cepted. The'  present  appeal  la  prosecuted 
from  such  Judgment 

Tbe  objections  filed  by  tbe  appellees  In  the 
court  below,  and  which  were  sustained, 
were,  first,  that  the  ordinance  for  tbe  con- 
struction of  tbe  sidewalk  In  question  did  not 
fix  the  grade  of  the  walk;  second,  that  there 


was  never  filed  wiUi  ttie  cleA  of  tbe  dty  of 
Oakland,  or  with  the  county  clerk  of  said 
Coles  county,  a  certified  bill  of  ttie  coat  of 
said  sidewalk,  as  pforlded  by  tlie  statnte^ 
and  that  objectors  had  no  notice,  and  no 
means  of  knowing,  what  the  cost  of  the  side- 
walk was;  and,  third,  that  the  sidewalk  tax 
Is  wholly  -wltbont  anthority  of  law,  and  Ille- 
gal and  void. 

The  main  objection,  relied  npon.  Is  tbe  see- 
ond  objection,  abore  mentioned.  Section  S 
of  the  ordinance  for  the  conatruetion  ct  the 
sidewalk  on  the  west  side  of  Pike  street  t>e- 
tween  Montgomoy  and  Moore  streets,  in 
Oakland,  provides  thai;  wben  any  sncb  sid^ 
walk  Is  constructed  by  tbe  dty,  tlie  street 
and  alley  committee^  or  a  majority  tiioeot 
of  said  city,  BlULll*  wltbln  IB  days  after  its 
completion,  file  in  the  office  of  the  dty  dexfc 
a  certlfled  bill  of  tbe  cost  of  said  sidewalk, 
showing  In  separate  itrans  the  cost  of  grad- 
ing, materials,  laying  down,  and  aupezrislon, 
setting  the  same  oi^Kislte  the  owner  or  own- 
ws.  and  ^11  give  a  description  of  tlw  land 
or  lots  or  parcela  of  ground  touching  upon 
or  contlgnons  to  the  line  <a  said  tOdawaXk, 
according  to  the  ftontage  thereof,  stating  tiie 
measurement  of  such  frontage.  Section  8 
of  tiie  sidewalk  act  of  Ism,  under  whldi  tbe 
sidewalk  waa  crastmcted,  provides  that 
■^ucb  ordnance  may  provide  that  a  bill  of 
thp  cost  of  Budi  sidewalk,  showing  In  a^ 
arate  items  the  cost  of  grading,  material^ 
laying  down  andvnpnvi^n,  shall  be  filed  In 
the  office  of  the  detk  of  such  dty,  town  or 
Tillage,  cwtlfled  to  by  tiie  (Acer  w  board 
designated  by  said  ordinance  to  take  cheque 
of  the  construction  of  such  sidewalk,  togeth- 
er wifli  a  list  of  tbe  k>t8  or  parcel8'<tf  land 
toucUng  upon  tbe  line  of  said  sidewalk,  the 
names  of  Hie  ownera  thereof,  and  tbe  front- 
age, superfldal  area  or  assessed  valne  aa 
aforesaid,  according  aa  said  ordinance  aoay 
provide  tot  the  levy  of  said  costs  by  front- 
age, superfldal  area,  or  assessed  value;'*  1 
SUrr  &  G.  Ann.  8t  1896  (Sd  Kd->  8BB. 

The  street  and  alley  committee  of  tbo  dty 
of  Oakland  cmislsted  of  three  aldermen,  to 
wit  BL  N.  Carter,  A.  B.  Thomas,  and  J.  W. 
Newman.  Garter  and  Thomas  (Newman  be- 
ing sick),  who  were  a  majority  of  the  street 
and  alley  committee,  prepared  and  signed 
the  following  paper,  to  wit:  "We,  tbe  mkler- 
slgned,  a  majority  of  Ibe  street  and  alley 
committee  of  said  dty,  would  most  respect- 
fully make  report  tbat  the  dty  did,  pursuant 
to  ordinance  of  said  dty,  construct  a  con- 
crete sidewalk  an  the  west  dde  of  PUce 
street,  and  that  the  ownwa  of  the  lot,  lota  or 
parts  of  lots  hereinafter  deacrlbed  have  not 
paid  the  cost  of  the  same^  and  yon  are  hoe* 
by  direded  to  coUed  the  same  according  to 
law.  Adeline  <^h,  lots  1,  7  and  8  in  blod^ 
7  of  the  original  town  of  Indepoideace  (noiw 
dty  of  Oakland),  Illinois,  fMntage  S31  feet 
Cost  of  material,  cost  of  laying  down, 

$73.»2;  total  cost,  J147.84.  We,  the  ooder- 
signed.  a  majority  of  the  street  and  all^ 
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committee  of  the  dty  of  Oafcland,  In  Colet 
county,  IlliDola,  do  hereby  certify  tliat  the 
aforegolQS  Is  a  true  statement  of  the  cost  of 
material  and  of  laylo?  down  of  a  concrete 
sidewalk  In  front  of  the  respective  Iota  above 
mentioned."  The  document  above  set  forth 
Is  the  only  bill  of  the  cost  of  the  sidewalk 
which  was  ever  filed  by  said  committee,  or  a 
majority  of  the  same,  in  the  o£Qce  of  the 
clerk,  of  the  city;  and  it  needs  only  a  casual 
examlnatloa  of  the  same  to  show  that  It  Is 
not  such  a  bill  of  cost  as  la  required  by  the 
■tatnte,  or  by  the  ordinance  passed  by  the 
city  conncU.  It  does  not  show  "In  separate 
Items  the  cost  of  grading,  materials,  laying 
down  and  supervision."  It  simply  divides 
the  entire  cost  by  two,  and  states  that  the 
cost  of  material  Is  (78.92,  and  the  coat  of 
laying  down  is  173.92.  without  any  statement 
at  all  as  to  the  cost  of  grading  or  supervi- 
Blon.  This  paper,  purporting  to  be  a  bill  of 
the  cost  of  the  sidewalk,  gives  no  informa- 
tion, except  as  to  the  total  coat  In  front  of 
the  three  lots  owned  by  appelle^.  The  city 
cleric  states  in  bis  evidence  tbat  the  paper 
In  question  was  presented  to  him  a  few  days 
before  be  sent  it  to  the  county  treasurer  and 
ex  officio  county  collector  of  the  county,  be- 
tween the  1st  day  of  March  and  the  10th 
day  of  March,  1903.  He  also  states  that, 
after  he  so  sent  the  paper  to  the  county 
collector,  there  wac  no  such  paper  as  that  on 
file  in  his  office.  The  county  collector  states 
ttiat  the  paper  was  filed  with  blm  on  March 
8th,  and  tbat  It  was  the  authority  under 
which  he  put  the  delinquent  sidewalk  tax 
upon  the  delinquent  list  for  judgment 

Section  2  of  the  ordinance  provided  that 
the  cost  of  the  sidewalk  and  all  expenses 
connected  therewith,  eAiould  bo  paid  for  by 
special  tazptlon  of  the  lots  parte  of  lots, 
and  parcels  of  land  touching  upon  the  line 
of  said  sidewalk,  according  to  its  frontage 
npon  said  street  We  have  held  that  the  pro 
visions  of  the  statute  of  1876  are  for  the  pro- 
tection of  the  property  owner,  and  tbat  no 
valid  special  tax  can  be  allowed  thereunder 
without  a  substantial  compliance  therewith. 
Hoover  v.  People,  171  IlL  182,  49  N.  B.  867; 
Yennum  v.  People,  188  111.  158,  68  N.  B. 
979;  Holland  v.  People,  189  111.  848,  69  N. 
B.  753;  Biggins'  Estate  v.  People,  193  III. 
601.  61  N.  B.  1124.  In  the  case  of  Holland 
T.  People,  aupra,  we  said:  "The  next  step 
required  by  the  statute,  in  order  to  charge 
the  pn^erty  with  the  tax,  was  tbat  a  bill  of 
tfae  cost  of  the  sidewalk,  showing  in  separate 
Items  the  cost  of  grading,  materials,  laying 
down,  and  supervision,  should  be  filed  in  the 
office  of  the  clerk  of  the  village,  certified  to 
by  the  officer  or  board  designated  by  the  or^ 
dlnance  to  take  charge  of  the  construction  of 
the  sidewalk,  together  with  a  list  of  the  lots 
or  parcels  of  land  touching  upon  the  line  of 
the  sidewalk,  the  names  of  the  owners  there- 
of, and  the  frontage.  This  certified  bill  of 
cost  iB  the  basis  for  a  wpeeial  tax  IM  to  be 
preiwred  by  the  <dertc" 


The  dty  clerk  farther  testified  that  there 
was  no  itemized  statement  of  the  costs  filed 
in  his  office,  except  a  statement  of  the  con- 
tract; that  is  to  say,  that  nothing  more  was 
filed  than  the  bill  of  the  amount  of  the  con- 
tract It  cannot  be  said  that  this  statement 
of  the  amount  of  the  contract  was  the  Item- 
ized statement  of  the  bill  of  cost  required 
to  be  filed  by  the  statute,  and  to  be  signed 
by  the  street  and  alley  committee,  or  a  ma< 
jorlty  thereof.  Indeed,  counsel  for  appellant 
admit  in  their  brief  tbat  this  statement  can- 
not take  the  place  of  the  bill  of  cost  of  the 
sidewalk. 

It  also  appears  that  no  special  tax  list  was 
prepared  by  the  clei^  and  filed  in  bis  office. 
It  Is  not  clear  that  a  warrant  for  the  collec- 
tion of  the  tax  was  issued  by  the  city  clerk 
to  the  city  collector.  No  return  seems  to 
have  been  made  by  the  city  collector  to  the 
city  clerk,  showing  the  special  tax,  or  the 
portion  remaining  unpaid.  In  his  testimony 
the  city  clerk  says:  "I  wouldn't  say  wheth- 
er I  Issued  any  warrants  for  the  collection 
of  this  tax  to  the  city  marshal  or  not 
•  •  •  I  think  I  did  issue  warrants  to  the 
city  marshal  for  this  tax,  but  I  would  not 
swear  to  it  It  is  my  impression  that  I  did 
Issue  the  warrants."  It  is  essential  to  the 
right  of  the  city  to  recover  a  judgment  for 
the  special  tax  for  building  a  sidewalk  tbat 
the  city  should  affirmatively  prove  that  the 
ordinance  has  been  complied  with.  Hoover 
v.  People,  171  111.  182,  49  N.  E.  367. 

We  are  of  the  opinion  that  the  a)urt  below 
decided  correctly  in  sustaining  the  second 
objection  made  by  the  appellees  to  the  entry 
of  judgment  for  the  sidewalk  tax  against 
their  lots.  Accordingly  the  judgment  of  the 
county  court  is  affirmed  Jndgmoit  Mt&rm- 
ed. 

*  <»7  lU.  1») 
In  re  MOIB'S  BSTATR 
(Soprone  Court  of  IlIinolB.  Feb.  17,  1901) 

INHBRITANCB  TAX— DOHIOTLB-RBHOVAU-IN- 
TENTIO  N— EVID  ENCE-SU  FFICI  EN  C  Y. 

1.  Evidence  examined,  and  hdd  to  show  that 
decedent's  temonl  from  his  home  in  XtliDols  to 
another  state  was  lor  the  temporary  purpoas 
of  securiug  medical  aid,  not  with  intention  to 
change  his  domicile,  and  hence,  on  his  death 
in  the  other  state,  his  property  was  subject  to 
the  Illinois  iaberitance  tax. 

2.  To  briag  about  a  change  of  residence  It  Is 
necessary  that  there  be  not  only  an  Intention 
to  change  the  residence,  but  the  change  must 
actually  be  made  by  abandoDing  the  old  and 
permanently  locating  in  the  new  place  of  resi- 
dence. 

8.  Decedent  conveyed  his  real  property  to  his 
sons.  On  the  same  day  be  gave  each  son  a 
certain  sum  of  money,  which  they  pnt  Into  a 
partnership  formed  by  themselves  and  father, 
of  which  he  was  to  receive  oae-half  the  profits. 
Though  the  bods  testified  that  the  real  estate 
was  not  partnership  property,  the  income  there- 
from was  carried  mto  the  partnership,  and  de- 
cedent received  one-half  thereof.  Held  that,  as 
to  one-half  the  real  estate,  the  conveyance  wa> 
equivalent  to  oue  to  take  effect  on  the  grantor's 
death,  and  was  subject  to  the  inheritance  tax. 

I L  Bm  DonioUflk  voL  IT,  Cut  X>l»  1 1. 
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Appeal  from  Heoderaon  County  C!oiirt;  W. 
T.  Chnrcb,  Judge. 

Proceedings  for  tbe  assessment  of  an  in- 
berttance  tax  on  tbe  estate  of  Robert  Molr, 
deceased.  From  a  Judgment  sustaining  ob- 
jections filed  by  tbe  children,  the  people  aj^ 
peaL  RcTersed. 

Tbla  la  an  appeal  from  a  Judgment  of  the 
county  court  of  Henderson  county  adjudging 
tbat  tbe  estate  of  Robert  Moir,  deceased,  was 
not  subject  to  an  Inheritance  tax. 

The  deceased  had  re&ided  In  Oquawka,  in 
Henderson  county,  for  many  years,  where  he 
owned  his  residence,  and  was  engaged  In  the 
business  of  banking,  merchandising,  loaning 
money,  and  farming,  and  where  he  had  ac- 
cumulated a  large  fortune.  His  wife  died  in 
September,  1901.  For  some  time  prior  to  her 
death  he  had  contemplated  leaving  Oquawka. 
He  talked  of  going  to  California,  and  finally 
determined  to  go  to  Burlington,  Iowa,  where 
a  married  daugbter,  tbe  wife  of  George 
Tracy,  an  attorney  of  that  city,  resided,  and 
with  whom  be  expected  to  make  his  home, 
On  Saturday,  December  7,  1901,  said  daugh- 
ter was  at  her  father's  home  In  Oquawka. 
That  afternoon  Mr.  Tracy  came  to  Oquawka 
with  the  Intention  of  remaining  over  Sun- 
day. In  the  afternoon  of  tbat  day  Dr.  Flem* 
Ing,  of  Burlington,  was  called  by  telephone 
to  Oquawka  to  see  Mr.  Moir,  who  was  some- 
what indisposed.  On  his  arrival  he  held  a 
consultation  at  tbe  residence  of  Mr.  Moir  with 
Dr.  Hanson,  Mr.  Molr's  family  physician, 
who  resided  at  Oquawka.  It  was  found  tbat 
tbe  deceased  was  suffering  from  an  ulcerated 
tooth,  and  it  was  suggested  that  be  go  to 
Burlington,  where  tbe  same  could  be  satis- 
factorily treated.  That  evening  Mr.  and 
Mrs.  Tracy  and  Dr.  Fleming  returned  to 
Burlington,  accompanied  by  Mr.  Moir.  On 
their  arrival  at  the  Tracy  home  a  dentist, 
Dr.  Cochran,  was  called.  Dr.  Fleming,  in 
company  with  Dr.  J.  W.  Holiday,  treated 
Mr.  Moir  until  December  10,  1901,  when  he 
died  at  tbe  home  of  Mr.  Tracy.  The  remains 
were  taken  to  Oquawka  for  Interment  The 
funeral  was  held  at  and  the  burial  took  place 
from  the  Moir  residence,  In  which  no  change 
bad  been  made  during  the  12  days  interven- 
ing between  the  time  Mr.  Moir  went  to  Bur^ 
llngton  and  his  death. 

On  June  1,  1S98.  Robert  Molr  executed  a 
deed,  for  the  consideration  of  $100  and  othr 
er  good  and  valnable  considerations,  to  his 
three  sons,  Alexander,  James,  and  Robert, 
purporting  to  convey  to  them  all  his  real 
estate  situated  In  Warren  and  Henderson 
counties.  111.,  except  bia  homestead  in  Oquaw- 
ka, which  deed  was  ai^owledged  Fetvuary 
26,  1899,  and  recorded  In  Henderson  county 
March  25,  and  in  Warren  county  March  27, 
1902.  On  tbe  same  day  that  the  deed  bears 
date  Mr.  Moir  gave  to  each  of  bis  three  sons 
$200,000  in  personal  property,  and  articles 
of  copartnership  were  executed  between  said 
Robert  Moir  and  his  said  sons  whereby  the 
members  of  tbe  firm  wen  each  to  pnt  Into 


tbe  business  $200,000,  and  were  to  succeed 
to  the  banking  business  carried  on  before 
that  time  by  Robert  Moir.  Robert  Moir  was 
to  receive  one  half  of  the  profits  of  tbe  busi- 
ness, and  the  other  half  was  to  be  divided 
equally  among  ttie  three  sons.  Tbe  thrms 
owned  In  Warren  and  Henderson  counties, 
purporting  to  be  conveyed  by  said  deed,  bad 
been  rented  by  Robert  Moir  prior  to  the  exe- 
cution of  said  deed,  and  were  occupied  1^ 
tenants,  a  number  of  whom  testified  they 
knew  of  no  change  in  tbe  ownership  of  tbe 
farms  occupied  by  them,  respectively,  prior 
to  the  date  of  the  death  of  Robert  Moir,  and 
that  they  transacted  the  business  connected 
with  the  renting  of  said  farms  and  in  pay- 
ment of  rent  with  Robert  Molr  after  tbe  date 
of  the  deed,  the  same  as  tbey  had  done  be- 
fore that  date.  The  sons  testlfled  the  land 
was  not  a  partnership  estate,  but  that  the 
income  thereof,  as  it  accmed,  was  carried 
Into  tbe  partnership  account;  and  that  Robert 
Molr  received  one-half  thereof,  as  a  member 
of  said  firm,'  up  to  the  time  of  his  death. 

It  was  stipulated  on  the  trial  tbat  Robert 
Molr  died  possessed  of  personal  property  of 
tbe  value  of  $826,107.22,  and  tbat  the  real 
estate  conveyed  on  June  1,  1898,  to  the  tbree 
sons,  was  of  the  value  of  $105,200. 

Propositions  of  law  were  submitted  to  tbe 
court  wherein  tbe  court  was  asked  to  hold, 
as  a  matter  of  law,  upon  the  facts  disclosed 
by  the  evidence,  that  Robert  Moir,  at  tbe 
time  of  his  death,  was  a  resident  of  Hender- 
son county,  and  that  the  personal  property 
of  which  he  died  possessed  was  subject  to 
the  payment  of  an  inheritance  tax;  also  tbat 
said  real  estate  was  conveyed  to  said  gran- 
tees with  the  Intention  that  said  conveyance 
should  not  take  effecfln  possession  or  enjoy- 
ment until  after  the  death  of  tbe  grantor, 
and  that  said  real  estate  was  subject  to  tbe 
payment  of  an  Inheritance  tax.  Tbe  court 
refused  to  bold  said  proposltitms  of  law, 
and  the  action  of  the  court  in  liolding  tbat 
the  estate  of  Robert  Molr,  deceased,  was  not 
subject  to  an  Inheritance  tax  under  tbe  stat- 
ute of  this  state  is  assigned  as  error  in  tbe 
manner  following,  that  is  to  say:  First  Tbe 
court  erred  In  holding  tbat  Rol>ert  Molr  was 
not  a  resident  of  lUlnoia  at  tbe  time  of  bis 
death,  and  tbat  bis  personal  estate  was  not 
subject  to  an  Inheritance  tax.  Second.  Tbat 
the  court  erred  in  holding  that  the  real  es- 
tate in  Warren  and  Henderson  counties  coo- 
veyed  by  the  deed  of  June  1,  1898,  was  not 
subject  to  an  Inheritance  tax.  Third.  Tbe 
court  erred  in  refusing  to  mark  "held,"  and 
to  bold  as  tbe  law,  tbe  seven  propoaitioiia  of 
law,  and  each  of  tbem,  aobmlttad  for  tbe 
people. 

H.  J.  Hamlin.  Atty.  Gen.,  and  J.  W.  Ooi^ 
doD,  State's  Atty.,  for  the  People.  EL  B. 
Saffoi-d  and  R.  J.  Qrler,  for  appellees. 

HAND,  a  J.  (after  stating  tbe  facts).  Tha 
controlling  qneatlona  of  law  and  fact  aiteiiis 
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on  tbi»  record  lie  within  a  rery  narrow  com- 


1.  Was  Robert  Molr  a  resident  of  Hendos 
Bon  county  at  the  time  of  his  death?  Mr. 
Molr  had  lived  In  that  oonnty  for  many  years, 
and  when  a  residence  la  once  established  the 
];»re8umptlon  la  that  It  oontlnuei.  and  the  bur- 
den of  proof  Is  upon  the  party  to  show  a 
change  who  claims  a  residence  once  estab- 
Ushed  has  been  changed.  10  Am.  ft  Eng. 
Bncy.  of  Law  <2d  Ed.)  p.  6.  In  this  case  the 
evidence  relied  iqmn  to  tfiow  a  change  of 
residence  of  Mr.  Molr  from  Oqoawka  to  Bur- 
lington omalsted  wholly  of  the  proven  dec- 
larations of  the  deceased.  While  snch  dec- 
larations,are  admlsrible'  in  evidence  they  are 
not  considered  a  high  class  of  evidence,  and 
when  the  acts  of  the  party  are  inconsistent 
with  bis  declaratlouB  the  dedatatlons  an 
entitled  to  but  little  weight  Krelts  t.  Bebr- 
ensmeyer.  125  lU.  141,  17  N.  B.  282,  8  Am. 
SL  Rqi.  S49.  The  record  Is  voluminous  and 
to  set  out  In  this  opinion  the  declarations  (tf 
Mr.  Ifotr  testified  to  by  tbe  numerous  wlt> 
n esses  who  testified  iq>on  that  subject  would 
serve  ao  useful  pnrposeii  Snfilce  tt  to  say. 
It  Is  clear  thcvefrom  that  tbe  deceased  bad 
made  up  Us  mind  to  go  to  Burlington  and 
make  bis  borne  with  bis  daughter  at  that 
place  at  some  time  in  the  future  not  far  re- 
mote from  tbe  time  when  be  actually  went  to 
Burlington.  The  evldoice  of  all  the  witnesses 
on  that  potot.  wttfa  one  or  two  esraeptlons, 
agrees  however,  that  at  tbe  sevwal  tbnes 
upon  which  he  spoke  upon  the  subject  be 
said  be  would  go  to  BurUngton  when  tbe  bust* 
ness  witli  which  be  was  then  connected  was 
closed  up.  The  business  of  himself  and  sons 
at  Oquswka«  during  the  faU  of  1901.  was  In 
process  ot  settlement  preparatory  to  tbe  eon< 
templatsd  change.  Mo  new  goods  wens  be- 
ing bought  for  the  store  which  they  were  car- 
rying on  at  that  place,  and  tbe  d^oidtm  In 
the  bank  were  being  paid  off  pr^taratory  to 
transferring  tbe  osseto  of  the  baidt  to  a  no- 
tional bank  which  was  being  organised  at 
Oquawka  to  take  on  itt  business.  1!t»  busi- 
ngs was  not.  taowever,  closed  np  at  the  time 
the  deceased  went  to  Burlington,  and  It  is 
admitted  that  the  various  enterprises  in 
which  Mr.  Molr  was  engaged  continued  to  be 
carried  on  by  his  sons  until  some  weeks  after 
tbe  death  of  Mr.  Molr.  The  time,  tbtfefore, 
when  the  deceased  had  determined  to  change 
his  residence  had  not  arrived  at  the  time  he 
went  to  Burlington.  To  bring  about  a 
change  of  residence  it  Is  necessary  that  there 
be  not  only  an  Intention  to  change  the  resi- 
dence, but  the  change  most  actually  be  made, 
wbleb  con  only  be  effected  by  abandoning 
the  old  and  permanently  locating  In  the  new 
place  of  residence.  We  are  strongly  im- 
pressed that  the  deceased  intended  to  make 
the  change  so  soon  as  his  business  was  closed 
np^  but  sre  equally  clear  that  such  Intention 
was  never  executed  by  a  permanent  abandon- 
ment  of  tbe  old  and  tbe  selection  of  a  new 
place  of  residence  by  Mr.  Molr.  It  appears 


that  he  was  at  .  his  home  In  Oqnawka  <m  0ie 
7th  of  December,  1901;  that  be  waa  indis- 
posed; that  bis  daughter  was  with  bbn;  that 
Mr.  Tracy  came  from  BurUngton,  on  the  aft- 
ernoon of  that  day.  to  Oquawka.  exj)ectlng 
to  spend  the  following  day,  Sunday,  at  tbe 
home  of  the  deceased;  that  during  the  after> 
noon  Dr.  Fleming  was  telephoned  to  cmne  to 
Oquawka;  that  be  did  so,  and  met  Dr.  Han- 
son at  tbe  residence  of  tbe  deceased;  that 
after  consultation  tbey  determined  that  Mr. 
Molr  was  mainly  suffering  from  an  ulcerated 
tooth,  and  that  it  was  desirable  be  sboidd  see 
bis  dentist  at  once,  who  leiUded  in  BurUng- 
ton; that  theredpon  Mr.  and  Mrs.  Ttaey  re* 
tamed  home,  the  deceased  going  with  tiiem; 
that  tbe  dentist  was  sent  for.  and  met  him 
at  the  house  of  bis  daughter;  and  that  otii- 
er  complications  srising,  and  Mr.  Molr  ^w- 
Ing  worse,  he  remained  at  tbe  Tracy  borne  un- 
til his  death,  which  occurred  Decembor  18. 
1901.  It  Is  plain  that  Mr.  Tracy  and  wife 
did  not  return  to  Burlington  to  company  with 
Mr.  Molr,  by  reason  of  the  fact  that  after 
Dr.  Fleming,  and  Dr.  Bauson  arrived  at  tbe 
home  of  the  deceased  It  was  then  agreed  the 
time  had  come  when  the  contemplated  change 
of  re^ence  idionld  be  made,  but  that  they 
returned  to  their  home  and  took  the  deceas- 
ed with  them  IM  order  that  the  deceased 
ndgbt  readily  receive  tiu  medical  attmtlon 
which  It  was  thought  he  needed.  To  have 
effteted  a  change  of.  nsldenca  at  that  time  It 
was  necessary  that  Mr.  abdr  should  have 
gone  to  Burlington  with  the  fixed  Intention 
of  chongtog  bis  residence,  that  Is,  wltti  tJie 
Intention  of  abandoning  his  old  residence  and 
taking  up  a  new  residence  to  Burltogtim. 
Tbe  dear  inference  to  be  drawn  from  the  evi- 
dence Is  that  the  deceased  went  to  Burling- 
ton for  tbe  purpose  of  reoelvtog  medlciU 
treatment,  and  not  with  the  intention  of  ef- 
fecting a  change  of  residence.  His  business 
not  having  been  ckMed  np,  be  left  his  home, 
and  all  tbat  was  to  it,  as  It  had  existed  for 
years,  his  unmarried  daughter,  who  waa  bis 
housekeeper,  and  his  servants,  remaining. 
After  bis  death  his  remains  were  taken  back 
to  tbe  old  home,  and  a  funeral  was  there 
held.  All  tile  facts  show  that  he  went  to 
Burlington  for  a  temporary  purpose,  and  not 
with  tbe  totraitlon  of  moUng  said  dly  bis 
permanent  future  residence. 

The  terms  ''residence,"  "abode,"  «^m^ 
die,"  and  fcbidred  terms,  dlffor  somewhat  to 
meaning,  but;  when  used  in  stotutee  similar 
to  the  one' to  force  to  this  state  providing  for 
an  inherltonce  tax,  have  frequently  been  held 
to  be  8ynon};mou8.  10  Am.  ft  Eng.  Ency. 
of  Law  (2d  Ed.)  p.  9;  Cooley  on  Taxation  (2d 
Ed.)  p.  869;  Thomdlke  v.  Glty  of  Boston.  1 
Mete  (Mass.)  242.  In  Hayes  v.  Hayes,  74 
111.  812,  on  page  816,  It  Is  said:  "To  effect  a 
change  of  domicile  there  must  be  an  actual 
abandonment  of  the  first  domicile,  coupled 
with  an  Intention  not  to  return  to  It;  and 
thare  must  be  a  new  domicile  acquired  by 
actual  residence  within  another  Jurisdiction,. 
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ooiqiled  with  the  Intention  of  making  the  last^ 
acQulred  residence  a  permanent  home,"  In 
Du  Puy  V.  Wurtz,  63  N.  Y.  556,  on  page  661, 
the  court  say:  "To  effect  a  change  of  domi- 
.  die  for  the  purpose  of  succession,  there  must 
be  not  only  a  change  of  residence,  but  an  In- 
tention to  abandon  the  former  domicile  and 
acquire  another  as  the  sole  domicile.  There 
must  be  both  residence  In  the  alleged  adopt- 
ed domicile  and  intention  to  adopt  such  place 
of  residence  as  the  sole  domicile.  Residence . 
alone  has  no  effect  per  se,  though  it  may  be 
most  Important  as  a  ground  from  which  to 
infer  intention.  Length  of  residence  will  not 
alone  effect  the  change;  intention  alone  will 
not  do  it;  but  the  two  taken  together  do 
constitute  a  change  of  domicile."  In  Thom- 
dilie  T.  City  of  Boston,  supra,  which  was  an 
action  to  try  the  question  whether  the  plain- 
tiff, who  had  left  the  country  with  his  fam* 
Uy,  was  liable  afterwards  to  be  taxed  as  an 
Inhabitant  of  the  place  of  bis  former  resi- 
dence, the  court,  speaking  through  Chief 
Justice  Shaw,  said  (page  246):  "The  ques- 
tions of  residence,  Inhabitancy,,  or  domicile 
—for,  although  not  In  all  respects  precisely 
the  same,  they  are  nearly  so,  and  depend  up- 
on much  the  same  evidence— are  attended 
with  more  difficulty  than  almost  any  other 
which  are  presented  for  adjudication.  No  ex- 
act definition  can  be  given  of  'domicile.*  It 
depends  upon  no  one  fact  or  combination  of 
circumstances,  but  from  the  whole,  taken  to* 
gether,  it  must  be  determined  in  each  partic- 
ular case.  It  is  a  maxim  that  every  man 
must  have  a  domicile  somewhere,  and  also 
that  he  can  have  but  one.  Of  course,  it  fol* 
lows  that  hla  existing  domicile  continues  un- 
til he  acquires  another;  and,  vice  versa,  by 
acquiring  a  new  domicile  he  rellnqolsbes  hla 
formw  one.  From  this  view  it  la  manifest 
that  very  slight  circnmatances  must  often 
decide  the  question.  It  depends  upon  the 
preponderance  of  the  evidence  in  favor  of 
two  or  more  places,  and  It  may  often  occur 
that  the  evidence  of  facts  tending  to  estab- 
lish the  domicile  in  one  place  would  be  en- 
tirely conclusive  were  It  not  for  the  exist- 
ence of  facts  and  circumstances  of  a  still 
more  conclusive  and  decisive  character  wtiich' 
fix  it  beyond  question  in  another.  So,  on 
the  contrary,  very  slight  circumstances  may 
fix  one's  domicile.  If  not  controlled  by  more 
conclnsive  facts  fixing  It  In  another  place." 
We  are  of  the  opinion  the  county  court  erred 
in  holding  that  Robert  Moir  was  a  resident 
irf  the  state  of  Iowa  at  the  time  of  his  death. 

2.  Was  the  real  estate  conveyed  by  the 
deed  on  June  1,  1898,  subject  to  an  in* 
herltance  tax?  The  solution  of  that  question 
depends  upon  whether  said  conveyance,  was 
intended  to  take  effect  In  possession  or  en- 
joyment after  the  death  of  Robert  Molr.  If 
It  was,  the  lands  transferred  by  said  deed 
are  subject  to  an  inheritance  tax;  otherwise 
not.  The  Avldeiioe  sbowa  that  tb«  deed  and 


the  copartnership  agreemesit  wore  executed 
simultaneously;  that  the  real  estate  was  not 
a  partnersblp  asset,  but  that  the  profits  from 
the  real  estate  were  carried  into  the  copart- 
nersMp  account;  and  that  Robert  Moir,  as  a 
member  of  said  firm,  rec^ved,  from  the  time 
of  the  execution  of  the  deed  to  the  time  of 
his  death,  oue-half  of  the  rents  of  said  lands. 
If  the  rents  from  the  lands  had  been  reserved 
by  Robert  Moir,  during  Ills  life,  in  the  deed 
or  by  other  writing,  it  would  be  plain  that 
the  deed  was  not  Intended  to  take  effect  to 
possession  or  enjoyment  during  the  life  of  the 
grantor.  If  that  was  the  Intention  of  the 
parties  to  the  deed,  can  an  inheritance  tax 
on  said  lands  be  defeated  by  reason  of  the- 
fact  that  the  intention  to  postpone  the  posses- 
sion or  enjoyment  of  the  lands  until  after  the 
death  of  the  grantor  is  not  evidenced  in  writ- 
ing? We  think  not  If  the  faUure  to  evi- 
dence such  Intention  in  writing  would  defeat 
the  inheritance  tax,  such  tax  could  be  defeat- 
ed in  every  case  by  the  parent  executing  a 
deed  to  bis  children  and  pro^>ectlve  heirs, 
relying  upon  their  parol  promises  to  account 
to  him  for  the  rents  of  the  lands  conveyed 
during  the  life  of  the  grantor.  In  this  case 
the  grantor,  by  virtue  of  the  partnership  with 
his  sons,  who  were  the  grantees  in  the  deed, 
did  not  postpone  the  possesslm  or  enJoym«at 
of  all  the  lands  until  after  the  death  of  the 
grantor,  but  only  the  one-balf  part  tbereoL 
As  to  one-half  of  said  lands,  tlie  posses- 
sion and  enjoyment  thereof  were  postponed 
ditflng  the  life  of  Robert  Moir;  and  we  think, 
by  reason  of  that  fact,  said  one-half  was  sub- 
ject to  the  payment  of  an  inheritance  tax. 
In  Relsb  V.  Oommonwealth,  106  Pa.  621,  a 
deed  In  fee  simple  was  executed  and  a  bond 
taken  toe  the  payment  to  the  grantor,  during 
his  life,  of  one-half  of  the  net  Income;  and 
it  was  held  the  deed  was  Intended  to  take 
effect  in  possession  or  enjoyment  after  ttie 
death  of  the  grantor,  and  the  estate  was  sub- 
ject to  an  inheritance  tax.  In  Appeal  of 
Selbect,  110  Pa.  320,  1  Atl.  346,  a  wUt  was 
made  devising  real  estate,  and  tlie  testator 
thrai  made  a  deed  conveying  hla  lands  to 
persons  named,  to  be  disposed  of  as  directed 
In  his  vrill.  The  land  was  held  subject  to 
an  inheritance  tax.  In  volume  24  of  the  first 
edition  of  the  American  &  English  Encydo- 
psedla  of  Law  (page  464),  it  Is  announced  that 
the  policy  of  the  law  will  not  permit  the 
owner  of  an  estate  to  defeat  the  plain  pro- 
visions of  an  inheritance  law  by  any  device 
which  secures  to  him,  for  life,  tlie  income^ 
profits,  and  enjoyment  of  the  estate.  It  must 
be  by  such  a  ctHiveyance  as  parts  with  the 
possession,  the  title,  and  the  enjoyment  In  the 
grantor's  lifetime. 

The  Judgment  of  the  county  court  to  re- 
versed, and  the  cause  remanded  to  that  court 
for  further  iffoceedlngs  in  accordance  with 
the  views  herein  eoqweand.  Bersnea  and 
remanded. 
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STRONG  T.  DIGNAN. 
(Saprane  Court  of  Illinois.  Feb.  17, 

ADUINiaTRATORS  —  APPOINTHBNT  —  NOMINA- 
TION—NONRESIDENT  NEXT  OF  KIN-RIGHT 
TO  NOMINA  TE-CONSTITUTI ON AL  lAW-r-SPBJ- 
CIAL  LEGISLATION. 

1. 4  Starr  &  C.  Ann.  St,  1002.  e.  S,  par.  6. 
proTlding  that  where  an  intestate  Is  a  nonresi- 
dant,  and  where  the  latestate  is  without  a  wid- 
ow, next  of  kin,  or  creditors  in  Illinois,  but 
leaves  property  within  the  state,  administration 
shall  be  granted  to  the  pablic  administrator  of 
the  proper  county  when  such  county  contains 
a  population  of  2iXI,000  inhabitants  or  over,  is 
nncoustitutional  as  special  legislation,  since  It 
can  only  apply  to  one  county  of  the  state,  and 
rests  on  no  reasonable  or  joat  basis  of  classifi- 
cation. 

2,  4  Starr  &  O.  Ann.  St.  1002.  e.  8,  par.  & 
provides  that  administration  shall  be  granted 
to  the  surriving  husband  or  wife,  or  to  next 
of  kin  or  some  of  them,  or  the  court  may  grant 
letters  to  some  competent  person  who  may  be 
nominated  to  the  court  by  either  of  them.  etc. 
'the  section  also  declares  that  no  person  who 
is  not  a  resident  of  tbe  state  can  be  appointed 
administTBtor,  etc  BM,  that  where  a  resident 
intestate  died  without  a  widow,  next  of  kin,  or 
creditors  in  Illinois,  but  was  possessed  of  per- 
Bonal  property  in  snch  state,  his  nonresident  sis- 
ter was  entitlad  to  nominate  a  reaidait  to  act 
w  administrator,  and  to  have  tlie  person  so 
nominated  appointed  by  the  probate  court  In 
the  place  of  the  public  administrator. 
WllUs.  3n  diasentlng. 

Appeal  from  Probate  Oourt,  OotA  Oonntr- 
C.  a  Cuttbub  Judge. 

Petltloa  by  Mary  Lavls  for  the  Terocation 
of  letters  of  adnUniBtratlon  Isaued  to  Joseph 
H.  Strang,  pablic  administrator  of  C!ooIe  coun- 
ty, oa  the  estate  of  Jeremtab  Abeam,  deceas- 
ed, and  Air  tbe  appointment  of  Pet^  A.  Dig- 
nan  as  administrator  de  bonis  non.  From  a 
Jndgmoit  granting  tiie  petition  afiOrmed  by 
tbe  county  comt,  the  public  administrator  ap- 
peals. Affirmed. 

This  is  an  appeal  from  an  order  entered  by 
the  probate  cotirt  of  Cook  county  on  May  26, 
1908,  revoking  the  letters  of  admlnlstratloD 
issued  to  Joseph  H.  Strong  of  Ckwk  county 
upon  tbe  estate  of  Jeremiah  Abeam,  deceat- 
ed.  and  granting  letters  of  administration  de 
bonis  non  to  Peter  A.  Dlgnan,  on  tbe  petition 
of  Mary  Lavis,  a  resident  of  Massacbnsetts. 

Jeremiah  Ahearn  died  Intestate  In  Chicago 
on  March  IB,  1903,  without  a  widow,  next 
of  kin,  or  creditors  In  this  state,  poHsesaed  of 
no  real  estate,  but  of  certain  personal  prop- 
erty, tbe  amount  of  which  Is  In  dispute.  He 
left  him  surviving,  as  his  only  heirs  at  law, 
Mary  I^vis,  a  sister,  and  Morris  Abeam,  a 
brother,  both  residing  In  tbe  state  of  Massa- 
chusetts. On  March  17,  1903,  letters  of  ad- 
ministration were  Issued  by  the  probate  court 
of  Cook  county  to  Joseph  H.  Strong,  public 
administrator  of  that  county,  on  bis  petition 
therefor  on  bis  official  bond,  and  In  his  official 
capacity. 

On  May  IS,  1903.  witbln  60  days  after  tbe 
deatb  of  the  decedent,  Jeremiah  Abeam, 
Mory  La  vis  filed  her  petition  in  said  court, 
asking  that  tbe  letters  of  administration 
theretofore  Issued  to  Joseph  H.  Strong  be 


revoked,  and  that  Peter  A.  Dlgnan,  a  resi- 
dent of  Chicago,  In  Cook  county,  be  appointed 
administrator  de  bonis  non  by  said  court. 
An  order  was  entered  In  accordance  with  the 
prayer  of  tbe  petition  on  May  26,  1903,  as 
above  stated.  In  which  order,  removing  ap- 
pellant, the  public  administrator,  and  appoint- 
ing appellee  as  administrator,  the  court  found 
that  no  claims  had  been  filed  against  the 
estate;  that  no  order  of  adjudication  had 
been  entered;  that  Mary  IavIs  was  entitled 
to  select  a  suitable  person  to  act  as  adminis- 
trator; that  appellee  was  a  suitable  person 
duly  qualified  under  the  laws  of  Illinois  to 
so  act;  and  In  said  order  it  Is  expresgly 
found  by  the  probate  court,  as  a  reason  for 
its  action,  that  that  portion  of  section  18  of 
chapters  of  the  Revised  Statutes  of  the  state 
of  Illinois  (Starr  &  C.  Ann.  St  1002,  par.  6), 
relating  to  the  administration  of  estates  here- 
inafter set  forth,  was  unconstltutlona]  and 
void,  to  wit:  "In  all  cases  where  tbe  intes- 
tate Is  a  non-resident,  and  in  all  cases  where 
the  intestate  Is  without  a  widow,  next  of 
Idn  or  creditors  In  this  state,  but  leaves  prop- 
erty -within  the  stat^  administration  shall  be 
granted  to  the  public  administrator  of  tbe 
proper  county,  when  socb  county  contains  a 
population  of  two  hundred  thousand  inhabit 
ants  or  over." 

Burras  &  McKensIe,  for  appellant  Jobn 
B.  Hoey,  for  appellee. 

MAGBUDBB,  J.  <after  stating  the  facts). 
Two  auestions  are  presented  by  this  record: 
First,  la  that  portion  of  section  18  of  tbe 
admlnlBtration  act  of  this  state  (Starr  &  O. 
Add.  St  1902,  c.  3,  par.  6>,  which  is  set  forth 
In  the  statement  preceding  this  opinion,  con- 
stitutional? And,  second,  did  Mary  La  vis,  sis- 
ter of  the  deceased  Intestate,  being  a  rest 
dent  of  Massachusetts,  have  tbe  right,  un- 
der the  provisions  of  said  section,  to  nomi- 
nate a  competent  persrai  to  act  as  administra- 
tor of  the  estate? 

Section  18  of  chapter  3  of  tbe  Revised  Stat- 
utes, entitled  "An  act  In  regard  to  the  admin- 
istration of  estates,"  as  amended  In  1897 
(Starr  &  C.  Ann.  St  1902,  pap.  6),  is  as  fol- 
lows; "AdmUlstratlon  shall  be  granted  upon 
the  goods  and  chattels  of  decedent  to  the 
surviving  husband  or  wife,  or  to  next  of  kin 
to  the  intestate,  or  some  of  them.  If  they 
will  accept  the  same,  or  the  court  may  grant 
letters  of  administration  to  some  competent 
person  who  may  be  nominated  to  the  court 
by  either  of  them,  but  in  all  cases  the  sur- 
viving husband  or  wife  or  the  persons  so 
nominated  by  blm  or  ber,  respectively,  shall 
have  tbe  preference,  and  If  none  of  Oie  per- 
sons hereinbefore  mentioned  applies  wltbln 
sixty  days  from  the  deatb  of  the  intestate, 
the  county  court  may  grant  administration 
to  the  public  administrator  of  the  proper 
coimty,  or  to  any  creditor  who  stiall  apply  for 
the  same.  If  no  creditor  applies  within  fif- 
teen days  next  after  the  lapse  of  sixty  days 
as  aforesaid^  administration  may  be  granted 
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to  any  person  whom  Uie  county  court  may 
think  vlll  best  manage  the  estate:  provided, 
tiiat  In  all  counties  having  a  popniation  of 
two  hundred  thousand  Inhabitants  or  over, 
it  shall  be  the  duty  of  the  county  court  to 
commit  the  admlnlstratton  of  such  estate  to 
the  public  administrator  of  the  proper  county. 
In  all  cases  where  the  Intestate  Is  a  non- 
resident, and  In  all  cases  where  the  Intestate 
is  without  a  widow,  next  of  tdn  or  creditors 
In  this  state,  but  leares  property  within  the 
state,  administration  shall  be  granted  to  the 
public  administrator  of  the  proper  county, 
when  such  'county  contains  a  population  of 
two  hundred  thousand  Inhabitants  or  over. 
And  in  all  cases  where  any  contest  shall  arise 
between  the  widow,  heirs-at-law,  next  of  kin, 
or  creditors  of  the  Intestate,  In  relation  to  the 
grant  of  letters  of  administration,  and  it 
shell  appear  to  the  court  tliat  the  estate  of 
aald  Intestate  is  liable  to  waste,  lote  or  em- 
bezzlement, adminlstratlou  to  collect  shall  be 
granted  to  the  public  administrator  of  the 
proper  county,  when  such  county  contains 
a  population  of  two  hundred  thousand  Inhab- 
itants or  over:  proTlded,  that  no  admlnistra 
tlon  shall,  In  any  case,  be  granted  until  satis- 
factory proof  be  made  before  the  county 
court  to  whom  application  for  that  purpose  Is 
made,  that  the  person  in  whose  estate  letters 
of  administration  are  requested  is  dead,  and 
died  intestate:  and  provided  further,  that 
when  the  heirs  are  resident  of  this  state, 
and  the  estate  is  solvent  and  without  minor 
heirs,  and  It  is  desired  by  the  parties  in  In- 
terest to  settie  the  estate  without  administra- 
tion, this  law  shall  not  apply;  and  provided 
further,  that  no  non-resident  of  this  state 
shall  be  appointed  administrator,  and  no  non- 
resident shall  be  appointed  or  act  as  execu- 
tor."  4  Storr  &  O.  Ann.  St  1902,  p.  82. 

1.  The  third  sentence  of  section  18,  as 
above  quoted.  Is  claimed  to  be  unconstitution- 
al, as  being  local  or  special  legislation.  The 
provisions  of  the  Constitution  which  it  Is 
said  to  contravene  are  section  22  of  article  4 
and  section  29  of  article  6  of  the  Oonstitu- 
Hon.  1  Starr  &  O.  Ann.  St  (2d  Ed.)  pp.  134, 
158.  Section  22,  so  far  as  it  Is  necessary  to 
quote  the  same  In  the  present  case,  provides 
that  "the  Qeneral  Assembly  shall  not  pass 
local  or  special  laws  In  any  of  the  following 
enumerated  cases,  that  is  to  say:  For  •  *  • 
regulating  the  practice  In  courts  of  Justice. 
*  •  •  In  all  other  eases  where  a  general 
law  can  be  made  applicable,  no  special  law 
shall  be  enacted."  The  iK>rtion  of  said  sec- 
tion 29  which  Is  applicable  here  Is  as  follows: 
"All  laws  relating  to  courts  shall  be  general 
and  of  uniform  operation;  and  the  organisa- 
tion, Jurisdiction,  powers,  proceedings  and 
practice  of  all  courte,  of  the  same  class  or 
grade,  so  far  as  regulated  by  law,  and  the 
force  and  effect  of  the  process.  Judgments 
and  decrees  of  such  courte,  severally,  shall 
be  uniform."  The  sentence  in  question.  In 
providing  that  *in  all  cases  where  the  intes- 
tate 1>  a  lum-mldent;  and  In  all  cues  where 


the  intestete  Is  without  a  widow,  next  of  kin 
or  creditors  In  this  stete,  but  leaves  prop- 
erty within  the  stete,  admlnlstratitai  shall  b<> 
granted  to  the  public  administrator  of  the 
proper  county,  when  snch  county  contains  t 
population  of  two  hundred  thousand  inhabit- 
ants or  over,"  is  certainly  special  I^slation, 
because  it  can  only  apply  to  Oook  county,  in- 
asmuch as  Cook  county  Is  the  only  county  in 
the  state  which  has  a  population  of  200.000 
Inhabltante.  We  have  held  that  a  designa- 
tion of  counties  as  a  class  according  to  a  min- 
imum population,  "which  makes  It  absolutely 
certain  but  one  county  In  the  state  can  avail 
of  the  benefits  of  the  law  applicable  to  such 
class,  cannot  but  be  regarded  as  a  mere  de- 
vice to  evade  the  constitutional  provision  for- 
bidding special  legislation."  Devine  t.  Com- 
missioners of  Cook  County,  84  III.  S94;  Oum- 
mlngs  V.  City  of  Chicago.  144  IIL  568,  83  N. 
E.  854.  The  third  sentence  of  said  section  18. 
being  the  one  here  under  cimslderatton  and 
quoted  In  the  stetement  preceding  this  opin- 
ion, in  excepting  Cook  county  from  Ite  opera- 
tton,  reste  upon  no  Just  or  reasonable  basis 
of  classtflcaticMi.  There  la  no  reason  why 
administration  should  be  granted  to  the  pub- 
lic administrator  In  Cook  county,  and  not  to 
the  public  administrator  in  any  other  connty, 
where  the  intestete  is  a  nonresident,  or  diet 
without  a  widow,  next  of  kin,  or  creditors  in 
Illinois,  and  leaves  property  within  Illlnoig. 
If  in  such  case  It  is  proper  to  select  the  pub- 
tic  administrator  as  the  person  to  administer 
upon  the  estate  in  Cook  county.  It  would  be 
equally  proper  to  select  the  public  adminis- 
trator to  administer  upon  such  an  estate  in 
any  other  county. 

The  appointment  of  an  administrator,  and 
the  mode  of  selecting  an  admlnistratM*,  cer- 
tainly constitute  a  part  of  the  practice  in 
probate  courts,  which  are  courts  of  Justice. 
A  taw  wblch  provides  a  different  mode  of 
appointment  or  selection  for  a  county  having 
a  population  of  200,000  Inhabitente  or  over 
from  that  which  provides  for  snch  appoint- 
ment or  selection  In  counties  having  a  less 
number  of  Inhabitente  is  a  special  law  regu- 
lating the  practice  in  courts  of  Justice.  It 
makes  the  practice  as  to  the  mode  of  an»olnt- 
ing  and  selecting  administrators  dlffoent  in 
one  county  from  what  it  Is  in  other  counties, 
without  resting  snch  difference  upon  any 
reasonable  basis  of  classification.  Under 
section  29  of  article  6  ctf  the  GOnstitatlon 
above  quoted,  the  "proceedings  and  practice 
of  all  courts,  of  the  same  class  or  grade,  mo 
far  as  regulated  t^  law,  and  the  force  and 
effect  of  the  process,  Judgmente  and  decrees 
of  such  courte.  sev^vlly,  shall  be  uniform.*' 
This  provision  of  the  Oosstitution  Is  v1<^ted 
where  one  mode  of  appointing  and  selecting 
administrators  prevails  in  the  probate  court 
of  one  county,  and  a  different  mode  prevails 
In  the  probate  courte  or  connty  courte  having 
probate  Jurisdiction  of  the  other  counties. 
While  It  is  ttne  that  a  clasetficatkn  of  tlie 
counties  of  the  ttate  1^  pq^ulation  as  a  bads 
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for  legislation  Is  ralld,  yet  all  legislation  on 
'that  subject  must  be  by  uniform  and  general 
laws.  There  most  also  be  some  reasonable 
relation  between  the  ^tuatlon  of  counties 
classified  and  the  purpoees  and  objects  to  be 
attained.  In  othor  words,  as  has  been  said, 
"there  mnst  be  something  In  the  nature  of 
things  which  in  some  reasonable  degree  ac- 
connts  for  the  division  into  classes."  Pe<vle 
T.  Martin,  178  111.  611,  53  N.  E.  309;  KDOpf 
T.  People,  185  111.  20.  67  N.  B.  22,  76  Am.  St 
Rep.  17;  People  t.  Board  of  Supervisors,  186 
III.  288.  56  N.  E.  1044;  People  v.  Knopf,  183 
III.  410,  56  N.  E.  156.  It  U  difficult  to  con- 
ceive of  anytlilng  In  the  nature  of  things 
which  In  any  reasonable  degree  accounts  for 
the  division  of  connties  Into  classes  having 
populations  exceeding  200,000  Inhabitants 
and  having  populations  less  than  200,000  in- 
habitants,  so  as  to  make  it  proper  to  appoint 
the  public  administrator  in  counties  of  the 
former  class  and  some  other  person  in  coun- 
ties of  the  latter  class,  where  the  intestate 
dying  is  a  nonresident,  or  has  do  widow  or 
next  of  kin  or  creditors  in  this  state.  We 
are  therefore  of  the  opinion  that  the  probate 
court  of  Cook  county  decided  correctly  In 
holding  that  the  clause  of  section  18  here 
under  consideration  is  unconstitutional,  as 
being  special  legislation.  A  general  law,  ap- 
plicable to  all  the  counties  in  the  state,  coold 
as  well  have  been  passed  as  the.  special  law 
here  attacked  as  unconstitutional. 

2.  The  next  question  Is  whether  or  not  the 
nonresident  sister  of  the  deceased  intestate, 
Jeremiah  Aheam,  bad  the  right  to  nominate 
to  the  probate  court  a  competent  person  to  act 
as  administrator.  Mary  Lavls,  the  sister, 
did  D(»nlnate  the  appellee  to  the  probate 
court  to  be  so  appointed,  and  the  probate 
court  appointed  appellee  In  accordance  with 
her  nomination.  Section  18  provides  that 
"administration  shall  be  granted  upon  the 
goods  and  chattels  of  decedent  to  the  snr- 
vlvlDg  husband  or  wife,  or  to  next  of  kin  to 
the  Intestate,  or  some  of  them,  If  they  will 
accept  the  same,  or  the  court  may  grant  let- 
ters of  administration  to  some  competent  per- 
son, who  may  be  nominated  to  the  court  by 
either  of  them,"  etc.  The  nomination  of  appel- 
lee was  made  within  60  days  after  the  death 
of  decedent,  such  being  the  time  required 
by  the  statute.  The  words,  "who  may  be 
nominated  to  the  court  by  either  of  them,** 
refer  back  **to  the  surviving  husband  or  wife 
or  to  next  of  kin  of  Qie  Intestate."  The 
next  of  kin  to  the  Intestate  can  nominate  a 
competent  person  to  the  probate  pourt  to  act 
as  administrator.  Here,  Mary  Lavls,  the  de- 
cedent's sister,  was  one  of  the  next  of  kin 
to  the  Intestate.  It  is  true  that  she  was  a 
resident  of  the  state  of  Massachusetts,  and 
not  of  Illinois,  but  the  language  of  the  flrst 
sentence  of  section  18  Is  broad  enough  to 
Include  a  person  occupying  the  position  of 
next  of  kin  wbo  Is  a  nonresident  as  well  as  a 
person  wbo  is  a  resident  It  Is  true,  also, 
that  Id  a  snbseqnent  part  of  the  section  no 


person  who  is  not  a  resident  of  the  state  can 
be  appointed  admlnistiator;  but  there  la  no 
statement  anywhere  In  the  aection  that  a  non- 
resident next  of  kin  may  not  nominate  a 
person  to  act  as  admloistrator,  provided  such 
person  la  a  resident  of  Illinois.  The  reasons 
which  would  militate  against  the  appoint- 
ment of  a  nonresident  as  administrator  would 
not  apply  to  the  selectira  of  a  resident  ad- 
ministrator by  a  nonresident  kinsman.  The 
court  could  not  call  a  nonresident  adminis- 
trator to  account  as  could  be  done  In  the 
case  of  a  resident  administrator,  nor  could 
the  court  exercise  over  a  foreign  administra- 
tor the  same  decree  of  control  in  the  manage- 
ment of  the  estate  as  It  could  exercise  in  the 
case  of  a  resident  administrator.  But  what- 
ever advantage  would  be  secured  to  the  es- 
tate by  the  selection  of  a  resident  admin- 
istrator would  be  gained  as  well  when  such 
resident  administrator,  if  otherwise  compet- 
ent, was  nominated  by  a  nonresident  kinsman 
of  the  deceased  as  when  he  was  nominated 
by  a  resident  kinsman.  In  other  words.  It 
could  make  no  difference  in  the  character  of 
the  administration  whether  the  person  nomla- 
ating  the  administrator  was  a  resident  of  the 
state  or  not,  provided  the  administrator  was 
a  resident  of  this  state  and  a  competent  per- 
son to  act 

In  Branch  Bankln,  108  IH.  444,  this  court 
had  under  consideration  the  construction  of 
section  46  of  the  administration  act  (Starr 
&  C.  Ana  St.  1896,  c.  8,  par.  46),  which  pro* 
vides  that  "whenever  any  person  dies  seized 
or  possessed  of  any  real  estate  within  this 
state,  or  having  any  right  or  Interest  therein, 
has  no  relative  ot  creditor  within  this  state, 
who  will  administer  upon  such  deceased  per- 
son's estate,  it  shall  be  the  duty  of  the  coun- 
ty court,  upon  application  of  any  person  in- 
terested therein,  to  commit  the  administra- 
tion of  such  estate  to  the  public  administrator 
of  the  proper  county";  and  It  was  there  held 
that  the  words,  "any  person  Interested,"  were 
not  limited  to  a  person  residing  In  this  state, 
but  were  general  and  applicable  to  a  non- 
resident creditor.  It  being  there  said:  "This 
section,  in  its  language,  fully  covers  the  pres- 
ent case.  It  Is  said  'any  person  interested' 
means  such  a  person  residing  In  this  state; 
but  there  Is  no  such  restriction  to  be  found 
in  the  language  of  the  section— the  words 
are  general,  wltb  do  limitation  In  this  re- 
spect" 

In  Estate'  of  Cotter,  64  Cal.  216,  it  was 
held  that  the  surviving  husband  or  wife  of  a 
deceased  person,  though  incompetent  to  serve 
on  account  of  nonresldence,  nevertheless  was 
entitled  to  nominate  a  soltable  person  for  ad- 
ministrator: 

It  has  been  held  In  North  Carolina  that 
where  the  next  of  kin  reside  abroad  the 
court  will  grant  administration  to  the  nom- 
inee of  such  next  of  kin.  Smith  v.  Munroe, 
23  N.  O.  846;  Llttie  v.  Berry,  94  N.  O.  433. 

It  is  true  that  the  third  sentence  of  sec- 
tion 18  provides  that  In  all  cases  where  the 
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ftatestato  Is  witboat  a  widow,  next  of  Un,  or 
creditors  In  this  state,  bnt  leayes  property 
wltblD  tbls  state,  admliiistratlon  shall  be 
granted  to  the  public  administrator  only  when 
sncb  county  contains  a  population  of  200,000 
or  over.  But  the  third  sentence  of  the  sec- 
tion makes  no  reference  to  the  nomination 
to  the  probate  court  of  any  competent  person 
to  act  as  administrator.  Although  the  pro- 
vision Is  tbat  when  an  intestate  dies  wlth< 
out  a  widow,  next  of  fcln,  or  aeditors  in  this 
state,  leaving  property  here,  administration 
shall  be  granted  to  the  public  administrator, 
yet  there  Is  no  provlsiOQ  that  If  the  Intestate 
dies  without  a  widow,  next  of  kin,  or  cred- 
itors In  this  state,  and  no  competent  person  is 
nominated  by  the  next  of  kin,  the  pabtlc 
administrator  Is  to  act.  In  other  words,  the 
provision  tbat  a  competent  person  may  be 
nominated  to  the  court  by  a  nonresident  next 
of  kin  would  remain  and  be  applicable  to 
all  the  conntles  of  the  state,  including  Cook 
county,  even  though  the  third  sentence  of 
the  section  were  eliminated.  As  the  third 
sentence  now  stands,  and  If  It  w^e  permitted 
to  remain  as  a  part  of  the  section.  It  would 
Involve  and  Imply  an  exception,  so  far  as  the 
nomination  of  an  administrator  to  the  court 
by  a  nonresident  next  of  kin  is  concerned. 
If  the  third  sentence  had  provided  that  In 
all  cases  where  the  Intestate  Is  without  a 
widow,  next  of  kin,  or  creditors  in  this  state, 
and  where  no  next  of  kin,  dther  resident 
or  nonresident,  nominates  a  person  to  act  as 
administrator  to  the  probate  court,  then  a 
different  questloo  would  arise;  bat  such  Is  not 
the  language  of  tiie  section. 

We  are  therefore  of  the  opinion  that,  not- 
withstonding  the  elimination  of  the  third  sec- 
tion as  being  unconstitutional, '  the  clause 
whlcli  authorizes  a  next  of  kin,  whether  res- 
ident or  nonresident,  to  nominate  an  admin- 
istrator to  the  probate  court,  remains  and  Is 
valid. 

Taking  this  view— that  Is,  that  the  non- 
resident sister  had  a  right  to  nominate  the 
administrator— the  probate  court  ot  Oook 
county  revoked  the  lettov  Issued  to  the  pub- 
lic administrator  and  appointed  the  appellee. 
We  think  that  tbls  action  of  the  probate 
court  was  correct  and  authorised  by  the  laiir 
gnage  of  the  section. 

Accordingly  the  judgment  or  order  of  the 
IHK)bate  court  la  affirmed.  Judgment  aflinn- 

WILKIN,  disaentbig. 

(807  Ul.  MS) 

BAT7MOARTNBR  et  al.  T.  BRADT  et  aL 

(Supreme  Court  of  Illinois.   Feb.  17.  lIKH,) 

WATERS  AND  WATER  COURSES  —  ESTADUSH- 
U  ENT— MAI  NTENANCE— OBSTRUCTION— LA  ND- 
O  WNER3~R1  OH  TS— MANDATORY  INJUNCTION 
—EQUITY— BILL— MULTIFARIOUSNESS  —  PAR- 
TI BS-^  OINDER— AN  SWBR^D  EM  U  RR  E  R— WAIV- 
ER. 

1.  One  who  was  entitled  to  the  Dinintenance  of 
a  ditch,  and  to  the  unobstmcted  Qow  ot  water 


throngh  the  same,  la  oititled  to  a  naadatorr 

injunction  compelling  the  removal  of  an  obstmc- 
tloQ  placed  in  the  ditoh  by  anotber,  aud  to  com- 
pel the  restoration  of  the  water  to  ita  natural 
dianneL  from  wliich  it  had  been  wrongfully 
diverted,  wltbont  regard  to  whether  the  chan- 
Del  was  a  natural  water  coarse  or  an  artificial 
diteb. 

2.  Defendant,  by  answering  a  UU  after  the 
OTerruling  of  his  demurrer  thereto,  waives  the 
demurrer,  except  so  far  as  he  may  have  tfas 
same  advantage  oa  final  hearing. 

3.  Where  several  complainants  Jolaed  Id  a 
bill  for  a  mandatory  injunction  to  compel  tile 
removal  of  obstructions  to  a  water  coarse  were 
all  injured  in  the  same  manner  by  aach  ob- 
structions, the  fact  that  their  titles  to  lands 
damaged  by  the  obstruction  were  different  did 
not  reader  the  bill  multifarlons,  In  that  it  join- 
ed different  causes  of  action  on  behalf  of  each 
of  the  complaiaautB. 

4.  Where,  In  a  suit  to  restrain  the  obstrnc- 
tion  of  a  water  course,  defendants  admitted  that 
there  was  a  natural  water  coarse  through  the 
land  owned  by  theu,  and  that  the  waters  from 
a  highway  and  lands  owned  by  some  of  the 
complainants  found  their  outlet  through  such 
water  course,  aud  witnesses  test^ed  that  an 
open  water  ditch  had  been  in  existmce  as  long 
as  they  could  remember,  and  for  20  or  SO  yeaia, 
it  was  immaterial  that  defendant's  father  dog 
the  channel  and  created  the  ditch  hi  the  begin* 
ning. 

5.  Where,  In  a  suit  to  restrain  the  obstmction 
of  a  water  course,  the  evidence  was  conflicting, 
a  finding  of  the  chancellor  thereon  could  not  ba 
Bet  aside  on  appeal,  where  not  manifestly 
against  the  preponderance  of  the  evIdMiee. 

Appeal  from  Circuit  Court,  De  Kalb  Coun- 
ty; Chas.  A.  Bishop,  Judge. 

Action  by  S.  E.  Bradt  and  others  against 
Joseph  Baumgartner  and  others.  From  a 
Judgment  In  favor  of  plaintiffs,  defendaoti 
appeal.  Affirmed. 

Jones  &  Rogers,  for  appellants.  A.  O. 
Kennedy  and  Camea,  Dnntoo  &  Falssler,  for 

appellees. 

MAGRUDEIt.  J.  This  Is  a  bill,  filed  by 
the  appellees  against  the  appellants  to  enjoin 
the  obstmction  of  a  channel  or  stream  alleged 
to  t»e  a  natural  outlet  for  water  from  the 
premises  of  appellees,  and  the  highway  run- 
ning along  the  south  side  thereof.  After  ao- 
awer  filed  by  the  defendants  twlow,  a  de- 
cree was  entered  In  accordance  with  the 
prayer  of  the  bill.  The  .present  appeal  la 
from  the  decree  so  entered. 

Three  of  the  appellees  who  filed  the  Ull 
are  commissioners  of  highways  of  the  town- 
ship of  De  Kalb,  In  the  county  of  De  Kalb. 
and  the  other  appellees  are  the  owners  and 
occupants  of  the  south  half  of  section  8,  and 
of  tile  southwest  quarter  of  aectioa  9,  In  aaid 
township.  The  defendant  below,  Jos^ita 
Baumgartner,  Is  the  owner  of  the  northwest 
quarter  of  section  16  in  said  township,  subject 
to  the  life  estate  of  another  party  therein, 
and  wherein  the  other  of  the  defendants  be- 
low have  some  Interest  The  decree  found 
that  there  was,  and  had  been  for  more  than 
20  years  last  past,  a  public  highway  extend- 
ing along  the  south  side  ot  the  south  half  of 
said  section  S^'and  the  southwest  quarter  ot 

1 X  See  Equity,  vol.  19,  Cant.  Dig.  |  M. 
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Mid  sectton  9;  and  alone  north  Bide  of 
■aid  nwthweat  quarter  of  udd  section  16; 
ttiat  there  was  a  stream  of  water  whltA  flow- 
ed northerly  across  the  said  road  In  the  south 
half  of  section  8.  near  the  west  side  thereof 
thence  easterly  throngb  said  soatfa  half  to  the 
east  line  thereof;  thence  soatberly  across  the 
■outbwest  corner  of  the  sonthwest  quarter  of 
section  0.  and  which  again  crossed  in  a  south- 
erly direction  said  highway,  and  ran  across, 
In  a  southwly  direction,  the  northwest  qoar- 
ter  of  said  section  16;  that  the  water  in 
said  stream  flowed  In  ttie  course  above  spe^ 
fled,  and  bad  done  so  for  a  time  whweof  the 
memory  of  man  ruonetti  not  to  the  contrary; 
that  the  course  of  the  water,  as  above  sped- 
fled.  In  a'  natnni  water  course,  and  that  the 
stream  of  water,  running  In  a  sontlieriy  di- 
rection, as  above  set  forth,  through  the  north- 
west quarter  of  sakt  seetioQ  16,  had  cut  a 
ehann^  about  fire  feet  deep  throns^  said 
northwest  quartw;  tliat  said  diannel  was 
a  natural  outlet  for  the  water  from  said 
road,  and  from  the  south  half  of  section  8  and 
the  southwest  quartw  of  sectton  9;  that  the 
defendants  below  (appellants  here),  or  some 
Iierson  acting  tor  them  and  under  their  direc- 
tion, in  September  or  October,  1901,  nnlaw- 
foUy  filled  up  and  obstructed  said  duumel 
upon  tlie  northwest  quarter  of  said  section 
Iflk  and  thereby  obstructed  the  flow  Of  the 
water  In  the  channel  so  as  to  throw  the  wa- 
tw  bade  vpon  the  highway,  and  upon  tiie 
premises  belonging  to  appellees,  thereby  oret- 
flowing  the  highway  and  said  premises;  that 
awollants  have  neglected  and  refused  to  re- 
move said  obstruction  and  open  said  channel; 
that  the  obstruction  of  the  channel  has  caus- 
ed great  and  serious  Injury  to  said  hWiway, 
and  to  the  lands  of  appellees,  and  the  crops 
growing  thereon,  and  that  the  appellante 
have  threatened  to  furthn  fill  up  and  ob- 
struct said  (jhannel  or  stream;  that,  if  ap- 
pellante are  permitted  to  continue  the  ob- 
stmetlon  of  said  diannel  and  the  flow  of  said 
wat»,  It  wUl  teaolt  in  tan^arable  damage 
to  the  highway  and  to  the  proper^  of  appd- 
lees;  and  that  amwUees  are  oitltled  to  the 
lue  of  the  channel  upon  the  northwest  qnar> 
ter  of  seetkm  18  as  an  outlet  for  the  water 
on  the  highway  and  on  the  lands  of  appellees, 
firee  fmn  anj  and  all  obstruction  by  appti- 
lants.  The  decree  made  tbe  preUmlnaiy  In- 
jnnctlon  Issued  In  the  cause  perpetual,  ai^ 
ordered  that  appellante  be  enjoined  from  ctm- 
tinning  .  Uie  obstruction  of  the  channti  i^on 
the  northwest  quarter  of  section  16^  and 
from  permitting  the  channel  to  remain  filled 
up  or  obstructed.  The  decree  furthermore 
ordwed  that 'appellante  should  proceed  forth- 
with to  remove  said  flllliv  and  obstruction, 
so  as  to  restore  the  channel  to  Ite  formor 
depth,  and  so  as  to  restore  to  appellees  the 
right  to  the  free  flow  of  the  water  through 
tbe  portion  of  the  channel  so  obstructed. 

One  whose  right  to  the  maintenance  of  a 
dlteb,  and  to  the  unobstructed  flow  ot  wa- 
ter tbroiq^h  It,  constitutes  a  peipetnal  ease- 
flON.B.-5S 


ment  Is  entitled  to  a  mandatory  injunction 
directing  the  removal  -of  an  obstruction. 
Hunt  V.  Sain,  181  lU.  372.  M  K.  £.  970.  A 
mandatory  Injunction  may  be  granted  to 
compel  the  restoration  of  water  to  Ite  natural 
channel,  which  has  been  wrongfully  diverted 
therefrom;  and  in  such  case  it  makes  no  dif- 
ference whether  the  channel  dammed  op,  or 
from  which  Oie  water  te  diverted,  is  a  natural 
water  course  or  an  artiflcial  dit(±i.  Hunt  v. 
Sain,  supra;  High  on  Injunctions,  i  804; 
Sari  V.  De  Hart,  12  N.  J.  Bq.  280;  73  Am. 
Dec.  896. 

1.  The  aM>eUante  urge  as  the  flrst  nason 
for  a  reversal  of  the  decree  that  the  bill  Is 
mnltlfartous.  It  Is  said  that  the  Intnesto  ot 
the  appellees  named  Gheasbro.  owners  of  the 
south  half  of  sSctlon  8,  are  separate  from  the 
Intereate  of  tbe  commlsshmers  of  hlghwv*, 
and  that  tbe  interesta  <tf  tiie  appellee  named 
Twombly,  the  owner  of  the  southwest  quar^ 
ter  o^  secUon  0,  are  separate  and  distinct 
from  the  Intereate  of  the  Gbessbns,  and  also 
separate  and  distinct  from  that  of  the  cranmls- 
BAoners  of  highways.  The  appellants,  in  the 
court  below,  filed  a  general  demurrer  to  the 
bill,  which  was  ovemiled,  and  th^  claim 
that  the  demurrer  should  have  been  sustain- 
ed, upon  the  ground  tbat  tbe  bill  waa  multl- 
farlou.  But  the  rule  Is  tiiat  a  defendant,  by 
answering  a  bill  In  chancery  aftw  the  over- 
ruling of  bis  demurrer  tl&reto^  waives  the 
demurrer,  except  so  far  as  be  may  have  tbe 
same  advantage  on  final  hearing  and  he 
cannot  assign  for  error  the  ruling  upon  the 
demuirw.  Gordon  v.  Reynolds,  114  111.  118, 
28  N.  BL  465;  Bauerle  v.  Long,  165  IIL  S40, 4ii 
N.  E.  227;  Stirien  v.  Jewett,  166  IIL  410,  46 
N.  B.  280;  Gleason  St  Bailey  Mfg.  Go.  v. 
Hoffman,  168  IIL  26»  48  N.  B.  148.  In  the 
present  cass^  after  the  demurrer  filed  by  the 
appellante  was  overruled,  th^  answered  the 
bill;  and  we  said  In  Oleason  ft  Bailey  Mfg. 
Co.  V.  Hoffman,  suiwa,  "By  answering,  after 
a  general  demurrer  Is  ovexmled,  the  right  to 
assign  error  in  overruling  the  demurra  Is 
waived." 

But,  Indepmdentiy  of  the  question  as  to 
the  walvor  of  the  right  to  assign  for  error 
the  overruling  of  the  demurrer,  the  rule  Is 
vrell  settled  In  this  stete  that.  If  several  prop- 
ertj  owners  seek  relief  against  the  same  In- 
Jury  upon  the  same  ground,  a  bill  In  which 
they  Join  as  eomplalnante  will  not  be  r^ard- 
ed  as  multifarious.  A  bill  Is  generally  un- 
derstood to  be  multifarious  when  distinct 
and  todependent  matters  are  impropwly  Joto- 
ed  ttt  one  Ull,  and  thereby  confounded— as, 
for  eiEampIe,  where  several  perfectly  distinct 
and  unconnected  matters  against  one  de- 
fendant are  united  In  one  bUL  It  has  been 
held  that  where  a  tax  Is  sought  to  be  levfed 
without  authority,  several  proper^  owners, 
havlug  a  commm  interest  In  the  subject  snd 
askbug  relief  agalnat  the  same  Injury  on  tike 
same  ground,  may  Jcdn  In  a  bill  to  restrain 
Ito  collection,  as  a  common  object,  in  which 
all  the  eomplalnante  are  Interested,  ia  sought; 
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and  against  partlM  wbo  an  doing  the  alleg- 
ed wrong.  Mt  Carbon  Goal  &  Railroad  Go. 
T.  Blanchard,  54  111.  240;  Hlckey  Chicago 
&  Western  Indiana  Ballroad  Co.,  6  IlL  App. 
172.  "If  the  act  complained  of  affects  a  com- 
mon right  of  Bereral  persons,  whose  Interests 
are,  In  a  legal  point  of  view,  substantlallr 
the  same,  proceedings  for  an  Injunction  ma.y 
be  Instituted  by  one  or  more  of  them  In  be- 
half of  the  others."  High  on  Injunctions,  I 
1549.  "Upon  the  question  of  the  Joinder  of 
parties  In  proceedings  to  restrain  a  private 
nuisance,  It  is  held  that,  where  the  gitevance 
is  common  to  several  different  property  own- 
ers, they  may  unite  In  one  action  for  an  in- 
junction." High  on  Injunctions,  I  757.  In 
the  case  at  bar,  although  some  of  the  appel- 
lees owned  one  piece  of  land,  and  others  of 
the  appellees  owned  another  piece  of  land, 
and  the  highway  commissioners  are  Inter^ 
ested  in  the  highway  running  along  the  sonth 
side  of  the  land,  yet  the  obstmctlon  of  the 
channel,  carrying  off  the  water  from  the 
highway  and  from  the  lands  of  the  appellees. 
Is  one  and  the  same  Injury,  suffered  by  them 
all.  All  the  appellees  have  a  common  Inter- 
est In  the  matter  of  removing  the  obstruction 
which  closes  the  outlet  of  the  water  from 
the  lands  in  question,  and  from  the  highway. 
In  other  words,  owners  here  occupy  the  same 
position  as  owners  in  severalty  of  different 
tracts  or  premises  upon  a  mill  stream,  who 
are  operating  mills  thereon;  and  it  has  been 
held  that.  In  such  case  tbe  owners  may  main- 
tain an  action  to  restrain  the  improper  diver- 
sion of  water  to  the  Injury  of  their  mills. 
"In  snch  case,  although  the  titles  are  differ- 
ent, yet  the  Injury,  being  a  common  one, 
creates  such  a  community  of  interest  as  to 
entitle  them  to  Join  In  the  action."  High  on 
Injunctions,  {  880. 

2.  Appellants  claim  that  the  ditch  or  chan- 
nel constructed  upon  the  northwest  quarter 
of  section  16,  owned  by  appellants,  was  an 
artificial  ditch,  and  that  therefore  appellants 
might  All  it  up  without  being  liable  to  ap- 
pellees. It  appears  that  the  father  of  appel- 
lant Joseph  Baumgartner  dug  a  ditch  upon 
the  northwest  quarter  of  section  16  as  far 
up  as  the  highway.  But  it  is  admitted  by 
tbe  appellants  in  their  answer  that  there  was 
a  natural  water  course  through  the  lend  own- 
ed by  them,  and  that  the  waters  from  the 
highway  and  from  the  lands  owned  by  appel- 
lees, Cheasbros  and  Twombly,  found  their 
outlet  through  that  water  course.  If  it  be 
true  that  tbe  father  of  appellant  Joseph 
Baomgartner  dug  a  channel  as  is  claimed, 
tbe  proof  shows  that  It  was  done  at  a  time 
far  back  in  the  past,  and  that  appellants  had 
acquiesced  in  tbe  running  of  the  waters 
through  their  lands  for  such  a  length  of  time 
that  the  court  was  Justified  in  finding  that 
the  channel  through  the  land  of  appellants 
was  a  natural  water  course,  and  was  the 
outlet  for  the  water  from  the  highway  and 
from  the  premises  of  appellees.  In  support 
of  their  contention  upon  this  branch  of  the 


case,  appellants  refer  to  tbe  case  of  Welde- 
kla  T.  Snelson,  17  111.  App.  461.  but  in  that 
case  there  was  no  prescriptive  right  to  tlie 
flow  of  water  ftom  the  lands  of  the  complain- 
ants over  the  lands  of  the  defendanti^  nor 
any  right  hy  contract;  and  for  this  reason 
tbe  case  referred  to  is  not  in  point.  The  ap- 
pellant Joseph  Baumgartner,  In  Us  testi- 
mony, says  that  tbe  open  ditch  was  tbere  as 
long  as  be  can  remembw,  and  that  he  la  40 
years  old.  At  least  fonr  other  witnesses 
swear  that  they  have  beea  acquainted  in  the 
neighborhood  20  w  SO  years,  and  that  ttie 
open  water  ditch  has  beoi  in  existence  as 
long  as  they  remember. 

8.  It  Is  claimed  on  the  part  of  ai^llants 
that  there  was  on  agreement  between  ap- 
pellees, on  the  one  side,  and  the  appellante, 
on  the  other^  that  a  tile  ditch  should  be  con- 
structed for  the  purpose  of  draining  their  re- 
spective lands.  Thwe  is  some  evidence  tend- 
ing to  show  that  tile  was  laid  across  the 
highway  and  across  a  part  of  the  lands  in 
question.  But  tbe  weight  of  the  evidence  is 
not  In  favor  of  the  contention  of  tiie  appel- 
lants that  the  tile  thus  laid  was  to  be  a  sub- 
stitute for  the  open  water  course  or  clian- 
nel  which  had  existed  fw  eo  long  a  time. 
At  any  rate,  the  evidence  Is  conflicting  upon 
the  question  whether  tbe  open  water  course 
was  to  be  filled  up,  and  the  title  was  to  be 
substituted  for  it.  It  is  not  claimed  that 
thra«  was  any  written  agreement  on  this  sub- 
ject^ and  whether  or  not  there  was  any  oral 
agreement  to  the  effect  that  the  open  ditch 
or  water  course  should  be  filled  np  is  a  ques- 
tion upon  which  the  witnesses  of  tbe  appel- 
lees and  those  of  the  appellants  differ.  This 
being  so,  we  are  not  inclined  to  disturb  the 
finding  of  tbe  chancellor.  The  trial  court 
has  an  opportunity  of  seeing  the  witnesses, 
and  of  hearing  their  testimony  as  it  Is  deliv- 
ered orally;  and,  when  such  is  the  case,  the 
findings  of  the  trial  court  upon  mere  ques- 
tions of  fact,  where  the  testimony  is  conflict- 
ing, will  not  ordinarily  be  disturbed  on  ap- 
peal, unless  such  findings  are  clearly  and 
manifestly  against  the  preponderance  of  tbe 
evidence.  Burgett  v.  Osborne.  172  III.  227. 
CO  N.  B.  206.  Here  we  are  unable  to  say 
that  the  findings  of  tbe  lower  court  are  4dear- 
ly  and  manifestly  against  tbe  prepoadoanee 
of  the  evidence  upon  this  subject 

After  a  careful  examination  of  the  record, 
we  find  no  good  reason  for  holding  tliat  the 
decree  entered  by  the  trial  court  Is  not  cor- 
rect and  Justifled  by  the  testimony.  Ac- 
cordingly the  decree  of  tbe  dxcntt  erazC  Is 
affirmed.  Decree  affirmed. 


<iiyr  m.  usi 

PFABLZEB  V.  KA0. 

(Supreme  Oomt  of  IlUnoU.  Feb.  17.  1904.) 

NOTBS— GUARANTOR  OP  PATHENT— NOTICK  OF 
NONPAYMENT— EFFECT  OF  FAIL,- 
URB  TO  QIVB. 

1.  Where  on  the  Issues  whether  defendanf  s 
slgnatore  on  the  back  of  the  note  waa  Bade  at 
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th*  time  wt  Iti  ezeendoB  or  after  Iti  deUTwy, 
ud  wbethw  dnFenduit  wu  a  guarantor  or  an 
bidorBer,  ths  •videncc  was  conflicting,  and  It 
was  conceded  that.  If  fae  was  an  Indorser,  ha 
waa  not  liable,  an  instructfoD  defining  guaranty, 
and  stating  that.  If  defendant  was  not  a  guar- 
antor, be  was  not  liable^  and,  if  his  slgnatnr* 
was  not  placed  on  the  note  ontU  alter  the  de- 
Hverj  of  the  note,  he  waa  not  liable,  was  cor- 
rect, and  a  judgment  of  the  Appellate  Court 
affinning  a  jod^ent  for  plalntiS  is  a  finding 
conclnaiTfi  ou  the  Saprema  Court  that  he  was 
a  goarantor. 

2.  A  guarantor  of  a  note  at  its  maturity  hj 
writing  hia  name  across  the  back  thereof  ia  not 
entitled  to  notice  of  nonpayment,  and  failure 
of  the  payee  to  give  notice  of  nonpayment  until 
the  maker,  who  was  solvent  at  the  maturity 
of  the  note,  became  Insolvent,  did  not  discharge 
the  gnarantM.  though  he  WM  oUiged  to  pay 
the  debt,  and  was  unable  to  enforce  payment 
thereof  against  his  principal. 

Appeal  Crom  Appellate  Ooor^  Flnt  Dla- 
trlct 

Action  bj  Henry  Kan  against  Bemlianl 
Ffaelzer  and  others.  From  a  judgment  of 
the  Appellate  Coort  affirming  a  Judgment 
for  plalntlfl!,  defendant  Bernbaid  PtaelMr 
appeals.  AlOrmed. 

BInswanger  &  Jackson,  for  appellant  IL 
P.  lADgworthj,  for  appellee. 

SOOTT,  J.  This  was  a  salt  In  asanmpsit, 
begnn  in  the  superior  court  of  Cook  county 
on  March  14,  1901,  by  appellee,  on  a  promis- 
sory note,  payable  to  himself,  for  the  sum 
of  I1.S00,  dated  July  27.  1900.  due  six  months 
after  date,  with  interest  at  6  per  cent  from 
date,  signed  by  Leopold  Pfaelzer,  across  the 
.  back  of  which,  in  blank,  appeared  the  signa- 
tures of  Bemhard  Pfaelzer,  the  appellant, 
and  Hattie  Ptaelset.  All  three  were  made 
defendants.  Appellant  alone  defended.  He 
Interposed  the  general  issue,  and  a  stipula- 
tion was  made  that  be  should  have  the  right 
to  make  any  defense  under  tliat  plea  that 
he  could  make  under  any  special  plea  prop- 
erly pleaded.  A  trial  by  a  jury  resulted  in  a 
▼erdict  and  Judgment  for  the  full  amount  of 
flie  note  and  interest.  Appellant  prosecuted 
an  api>eB]  to  the  Appellate  Court  for  the 
First  District;  where  the  Judgment  was  af- 
firmed, and  he  now  presents  the  record  to 
this  court  toT  review. 

Appellee  sought  to  charge  appellant  and 
Hattie  Ffaelzer  as  guarantors.  Two  defens- 
es were  InteriKtsed,  which  were  submitted 
to  the  Jury:  First,  that  the  signature  of  ap- 
pellant was  not  placed  upon  the  back  of  the 
note  until  several  days  after  the  note  had 
been  delivered  and  the  consideration  therefor 
passed  to  the  maker,  and  there  was  no  con- 
sideration for  the  contract  of  appellant;  and 
that.  In  any  event,  the  contract  of  appellant 
was  that  of  an  indorser,  and  not  that  of  a 
suarantor.  On  these  two  questions  the  evi- 
dence vas  sharply  conflicting.  It  is  con- 
ceded that  tbe  fiicts  would  not  warrant  a 
recovery  against  appellant  if  he  were  an 
Indotser  rather  than  a  guarantor.  There 
was  no  evidence  at  all  to  show  any  consid- 
eration tm  the  contract  of  appellant  evi- 


denced by  Ufl  Blgnature,  except  the  original 
consideration  for  which  the  note  was  given. 

It  Is  urged  that  the  Jury  was  not  prop* 
erly  Instructed  In  reference  to  the  law  dis- 
tinguishing a  guarantor  from  an  Indorser. 
The  Instructions  accurately  stated  the  ele- 
ments necessary  to  constitute  a  contract  of 
guaranty  betwe«i  tbe  parties,  and  the  Jury 
were  emphatically  advised  that,  if  Bembard 
Pfoelzer  was  not  liable  as  a  guarantor,  be 
was  not  liable  at  all;  that,  if  his  signature 
was  placed  upon  the  back  of  the  note  in  ac- 
cordance with  any  contract  except  a  contract 
of  guaranty,  he  was  not  liable;  and  that,  if 
his  signature  was  not  placed  upon  tbe  note 
until  after  the  note  was  delivered,  he  was 
not  liable.  We  think  the  Instructions  correct 
The  Judgment  of  the  Appellate  Court  la 
tiierefore  final  so  far  as  the  defenses  to 
which  we  have  alluded  are  concerned,  and  In 
this  court  appellant  must  be  considered  a 
gnarantor. 

Appellant  sought  to  Interpose  another  de- 
fens^  which  did  not  reach  the  Jury,  as  tbe 
court,  on  objection,  refused  to  admit  the  evi- 
dence which  was  offered  for  the  purpose  of 
showing  that  the  maker  of  tbe  note  was 
solvent  at  the  time  of  the  maturity  of  the 
note,  and  remained  solvent  for  a  considerable 
period  ttiereafter,  but  became,  wholly  Insol* 
vent  before  any  demand  waa  made  upon  bim 
for  the  payment  of  the  note,  before  any  no- 
tice to  appellant  of  such  default  In  payment; 
and  before  this  suit  was  brought  The  prop- 
osition urged  upon  us  is  that,  while  it  is  not 
necessary,  in  ord«  to  charge  tbe  gnarantor 
in  the  first  instance,  to  show  diligoice  on  tbe 
part  of  tbe  plaintiff,  or  a  demand  upon  the 
maker,  or  notice  of  default  to  tbe  gnarantor, 
stIU  the  guarantor  may  establish  an  affirm- 
ative defense  by  showing  the  tacts  which  ap- 
pellant offered  to  prove  In  this  case;  while 
tbe  position  of  appellee  Is  that  it  Is  tbe  duty 
of  the  guarantor  to  pay  the  note  on  tbe  day 
it  matures  If  the  maker  defaults,  and  that 
no  laches  or  delay  of  the  payee  will  affect  or 
alter  the  liability  of  tbe  defendant,  unless, 
Indeed,  the  bar  of  tbe  statute  of  IlmitatlonB 
shall  have  Intervmed. 

The  authorities  are  conflicting  on  this  prop- 
osition. This  is  explained  to  some  extent  by 
the  varylhg  terms  of  the  contracts  of  guar- 
anty with  which  tbe  conrts  have  dealt  Tbe 
blank  on  the  back  of  tbe  note  In  this  case 
has  never  been  filled  up.  Appellee  presented 
instructions  to  the  Jury  on  tbe  theory  that  it 
was  a  contract  of  guaranty,  and  in  view  of 
tbe  subsequent  history  of  tbe  case  we  neces- 
sarily treat  it  as  a  contract  reading  sub- 
stontlally  as  follows:  "For  value  received. 
I  hereby  guaranty  the  payment  of  the  with- 
in note  at  maturity."  TTpon  such  a  guaranty 
it  has  been  held  in  Massachusetts  that  the 
guarantor  will  be  discharged  by  neglect  of 
the  bolder  to  demand  payment  of  tbe  maker 
and  to  give  the  guarantor  notice  of  nonpay- 
ment, provided  the  maker  was  solvent  when 
the  note  UiU  due»  bat  has  since  become  ih> 
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solvent.  Oxford  Bank  v.  Haynes,  8  Plok. 
123,  19  Am.  Dec.  834.  In  New  York,  on  the 
other  ,  hand.  It  Is  held  that  the  guarantor  will 
not  be  discharged  by  neglect  of  the  holder 
to  demand  payment  of  the  maker  and  to  give 
the  gnarautor  notice  of  nonpayment,  where 
the  maker  was  solvNit  when  the  note  fell 
due,  and  has  since  become  Insolvent  Brown 
V.  Curtiss,  2  N.  Y.  225.  In  onr  own  state 
there  Is  some  apparent  lack  of  harmony. 
The  principal  case  relied  upon  by  appellant 
is  that  of  Heaton  v.  Hulbert.  8  Beam.  489. 
where  this  language  was  usM:  "The  result 
of  my  Investigation  of  this  subject  Is  that 
It  was  not  necessary  for  the  plaintiff  to  In- 
stitute legal  proceedings  against  the  maker 
or  Indorser  of  the  note,  nor  to  show  their  In- 
solvency, nor  to  prove  demand  and  notice  of 
nonpayment,  In  order  to  establish  the  11a- 
bill^  of  the  guarantor;  bat  that  the  defend- 
ant might  have  disc  barged  himself  from 
snch  liflbility  by  showing  laches  on  the  part 
of  the  plaintiff  In  the  collection  of  his  debt, 
and  a  resulting  Injury  to  the  defendant,  such 
as  an  omission  to  make  demand  and  give 
Dotioe  within  a  reasonable  time,  and  a  lOM 
to  the  guarantor  In  consequence  of  such  omis- 
sion. The  doctrine  of  demand  and  notice,  as 
appiicaMe  to  commercial  paper,  has  but  this 
qoalifled  application  to  guaranties:  Lachea, 
and  a  consequoit  hijury,  most  be  shown,  and 
the  onus  probandl  rests  vxpon  the  defendant. 
It  is  to  be  observed,  however,  that  a  distinc- 
tion has  been  taken  between  the  absolute 
guaranty  of  a  promissory  note,  or  a  sum  as- 
oertalned  and  certain,  and  a  letter  of  credit 
with  a  guaranty  which  requires  acceptance 
and  notice,  and  what  Is  here  said  Is  to  be  re- 
stricted to  that  class  of  cases  to  which  the 
one  before  the  court  pn^erly  belongs."  The 
only  case  that  has  followed  the  view  there 
expressed  Is  Volts  v.  Harris,  40  111.  155, 
where  It  Is  said:  "He  entered  into  the  coo- 
tract  of  guaranty  with  his  eyes  open,  and 
must  perform  all  Its  stipulations,  unless  he 
can  show  the  appellees  have  been  guilty  of 
some  laches  by  which  be  has  been  Injured." 
It  will  be  observed  that  In  neither  of  these 
cases  was  the  point  now  before  us  squarely 
presented.  In  neither  of  them  was  there  any 
evidence  that  the  guarantor  had  been  Injured 
or  damaged  by  delay  In  bringing  the  action 
against  the  principal  debtor,  and  what  was 
>ald  In  reference  to  the  effect  of  laches  and 
delay  was  unnecessary  to  the  decision  of 
either  case.  In  both  cases  It  was  objected 
that  the  creditor  had  not  given  notice  of  non- 
payment to  the  maker,  and  In  each  it  was 
held  that  the  payee  was  not  required  to  ^I^e 
such  notice,  and  in  neither  case  was  there 
any  offer  to  show  insolvency  of  the  principal 
debtor.  In  Parkburst  v.  Vall,  73  111.  348, 
while  tbe  statement  of  the  case  does  not 
sbow  that  the  original  maker  liad  become  In- 
Bolvent  after  the  maturity  of  the  note,  the 
case  seems  to  have  been  tried  on  that  theory, 
and  the  court,  In  discussing  a  refused  In- 
■trucUon,  nsed  this  language:  "It  la  the  doc- 


trine of  this  court,  as  that  of  otberB^  that 
the  liability  of  a  guarantor  depends  not  up- 
on, nor  is  It  Id  any  manner  affected  by,  the 
solvency  or  Insolvency  of  the  makers  of  the 
note,  and  the  questltm  of  due  diligence  Is  not 
an  element  in  the  case.  It  Is  an  original 
undertaking  by  the  guarantor  that  he  will 
pay  at  all  events.  This  Is  the  life  of  the  doc- 
trine, and  therein  is  it  distinguishable  from 
tbe  liability  of  a  mere  Indorser." 

This  court  has  had  contracts  dmilar  to  the 
one  now  before  us  under  consideration  on 
several  otiier  occaslopa  "No  1^1  proceed- 
ings are  necessary  to  fix  the  liability  of  a 
guarantor,  or  to  show  the  Insolvency  of  tbe 
maker,  or  to  pcove  demand  or  notice  of  non- 
payment, or  to  use  diligence  against  the 
maker."  Stowell  v.  Baymond,  83  III.  120 
"The  creditor,  on  this  paper,  was  not  in  an} 
sense  the  curator  ot  the  interests  of  the  se 
curity  or  guarantor.  By  accepting  thla  pa- 
per he  assumed  no  such  position.  He  owed 
to  him  no  affirmative  duty  in  this  regard. 
He  made  no  Implied  express  contract  to 
assume  any  such  duty.  Tbe  holder  of  this 
paper  was  not  undo*  any  obligation  to  the 
guarantor  to  make  prompt  demand  of  pay- 
ment  aod  give  notice  of  nonpaymeDt." 
Hooker  r.  Gooding,  66  BL  60.  "Tbe  defini- 
tion of  a  guaranty  by  text-writers  la  an  un- 
dertaking by  one  person  that  another  shall 
perform  bis  contract  or  fulfill  his  obligation, 
or  that  If  he  does  not,  the  guarantor  will  do 
it  tor  lilm.  A  guarantor  of  a  bill  or  note 
Is  said  to  be  one  who  engages  that  the  note 
shall  be  paid,  but  is  not  an  Indorser  or  surety. 
2  Parsons  on  Bills  and  Notes,  117.  If  this 
be  so,  then  he  must  be  regarded  as  an  orig- 
inal promisor,  and  thls^  we  believe.  Is  the 
doctrine  of  adjudged  cases."  Grldley  v.  Ca- 
pen,  72  111.  11.  Where  the  maker  (Grama-) 
had  left  the  state,  and  suit  was  brought 
against  the  guarantor,  it  was  said:  **By  tbe 
terms  of  this  guaranty  no  terms  were  Im- 
posed upon  appellee  that  he  should  sue  the 
maker,  or  do  any  other  act  He  could  re- 
main passive,  and  the  guarantor  should  have 
looked  to  it  before  Cramer  left  the  state, 
that  he  had  paid  this  note."  Worden  v. 
Salter,  90  III.  160.  "Any  person,  whether  a 
party  to  the  note  or  not  may  guaranty  Ito 
payment  by  the  maker  within  any  time  speci- 
fied, or  may  impose  any  terms  or  conditions 
to  his  guaranty  which  he  may  choose,  and 
he  wUi  only  be  liable  to  the  holder  according 
to  the  terms  of  bis  agreement  If  he  guar- 
anty payment  at  maturity  to  the  holder  with- 
out imposing  other  conditions,  he  need  not 
protest  or  give  notice  of  nonpayment  or  in- 
stitute legsl  proceedings  to  hold  the  guar- 
antor. If  such  steps  are  necessary,  It  Is  only 
because  th^  have  been  imposed  by  the  terms 
of  the  contract  of  guaranty.  When  the  mon- 
ey Is  not  paid  according  to  the  terms  of  the 
guaranty,  the  person  holding  tbe  guaranty 
has  a  right  to  sue  upon  It  and  recover  of 
the  guarantor."  Hance  v.  Miller.  21  lit 
"It  is  also  Insisted  that  notice  ahoold  bare 
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been  glveD  to  appellant  that  Kimball  had 
failed  to  par  the  moner,  before  he  could  be 
held  liable  as  guarantor.  There  can  be  no 
question  that,  where  the  guaranty  la  absolute, 
It  la  the  duty  of  the  guarantor  to  see  to  the 
payment  of  the  money.  In  such  a  case  no 
demand  or  notice  of  nonpayment  Is  required, 
but  the  holder  may  Institute  suit  at  maturity 
of  the  debt  without  taking  any  other  steps. 
In  Hance  t.  filler,  21  lU.  686,  this  rule  was 
recognized.  When,  however,  the  guaranty 
depends  upon  the  happening  of  a  contingent 
event,  It  Is  necessary,  when  the  event  has 
occurred,  that  notice  dhould  be  given  to  the 
guarantor  within  a  reasonable  time.  Thla 
Is  manifestly  proper,  to  enable  the  guarantor 
to  seciu-e  himself  against  loss.  2  Parsons  on 
Contracts,  174.  But  what  IS'  a  reasonable 
time  depends  upon  the  circumstances  of  the 
case^  If,  however,  It  Is  given  before  loss 
conid  occur,  or  the  situation  of  the  parties 
become  changed  so  as  to  endanger  loss,  it  Is 
believed  to  be  sufficient.  If  delayed  so  long 
as  to  deprive  the  guarantor  of  the  means  of 
rendering  himself  secure,  It  would  not  be  In 
tlm^  ud  the  guarantor  would  be  released.'* 
XMckerson  v.  Derrickson,  89  111.  674.  "Wbere 
the  payee  of  a  promlasory  note  or  third  par* 
ties  esecute  a  contract  written  on  the  back 
of  an  unconditional  promissory  note  for  the 
payment  of  money  at  a  specified  time.  In 
which  they  guaranty  the  payment  of  the 
promissory  note  at  maturity,  the  holder  of 
the  note  Is  under  no  obligation  to  demand 
payment  of  the  maker,  and  on  default  of 
payment  notify  the  guarantors.  The  reason 
Is  obvious.  The  contract  of  the  guarantors 
la  absolute  and  nncondltlonal,  and  it  Requires 
pcym«it  by  the  guarantora  npon  maturity 
of  the  note.  Tbls  rule  Is  clearly  laid  do^ 
In  Qage  r.  Mechanics'  Nat  Bank  of  Chicago, 
79  III.  62,  and  Is  well  sustained  by  authority. 
The  principle  upon  which  this  doctrine  resin 
Is  that  the  contract  Is  absolatc^and  not  con- 
ditional or  collateral."  Taussig  v.  Reld,  14S 
lU.  488.  82  N.  B.  018,  36  Am.  St  Rep.  604. 

It  Is  true,  as  suggested  by  appellant,  that 
In  none  of  these  cases,  with  the  exception, 
perhaps,  of  the  Parkburst  Case,  where,  after 
maturity,  the  principal  debtor  seems  to  have 
become  insolvent,  and  the  Worden  Case, 
wbere  he  had  evidently  gone  out  of  the  state 
after  the  debt  came  due,  so  that  process 
could  not  be  served  upon  him,  does  It  ap- 
pear that  the  guarantor  bad  been  in  any  wise 
damnified  by  the  failure  to  give  him  notice 
of  nonpayment,  but  the  reasoning  of  these 
cases  Is  like  that  of  the  New  Tork  Court  of 
Appeals,  and  is  to  the  effect  that  the  guar- 
anty here  under  consideration  is  an  absolute 
agreement  by  the  guarantor  that  the  maker 
will  pay  the  debt  at  maturity.  The  moment 
the  principal  debtor  Is  In  default  that  m<K 
ment  the  guarantor  Is  In  default  and  an  ac- 
tion could  be  immediately  brought  against 
Um.  It  is  his  duty  to  pay,  and  to  pay  right 
then.  If  it  be  argued  that  the  payee  is 
negUgoit  tar  a  AUan  to  Immediately  Mok 


the  satisfaction  ot  the  obligation  which  he 
holda,  the  guarantor  Is  likewise  negligent  in 
falling  to  meet  that  obligation;  and,  as  he 
has  become  responsible  for  the  default  of 
the  principal,  it  seems  Just  if  he  does  not 
desire  to  incur  the  risk  of  the  principal 
thereafter  becoming  insolvent  that  he  should 
be  diligent  himself  to  meet  his  obligation 
and  enforce  the  cause  of  action  against  his 
prindpaL  IMckerson  r.  Derrickson,  supra, 
leads  to  the  conclusion  that  In  tills  state  the 
rule  contended  for  by  aK>etlant  appllra  only 
where  the  guaran^  Is  a  conditional  or  col- 
lateral one. 

The  question  before  us  Is  one  In  rofere'nce 
to  which  courts  and  text-writers  of  the  most 
eminent  respectability  differ,  but  In  view  of 
the  absolute  and  unconditional  character 
which  this  court  has  determined  such  an  un- 
dertaking as  we  here  consider  bears,  we  feel 
onraelves  committed  to  the  doctrine  that  he 
who  guarantiee  the  payment  of  a  promissory 
note  at  Its  maturity  by  writing  Us  name 
across  the  back  thereof  la  not  entitled  to  no- 
tice of  nonpayment,  and  that  If  the  payee 
does  not  give  notice  ot  nonpayment  until  the 
maker,  who  was  solvent  at  the  maturity  of 
tbe  note,  becomes  absolutely  insolvent  the 
guarantor  Is  not  thereby  discharged,  even 
though  he  Is  obliged  to  pay  the  debt,  ahd, 
as  a  consequence  of  tbe  delay.  Is  unabl^  to 
enforce  paymeat  ttuemt  against  the  prin- 
dpal. 

Tbe  Judgment  ot  the  Appellate  Ooort  will 
be  affirmed.  Judgment  affirmed. 


(206  111.  81) 

OHIOAGO  OITT  RT.  00.  T.  BANDT. 
(Supreme  Court  of  Illinois.  Feb.  17,  1904.) 

TaiAL-BXAMINATION  OF  EXPiIRT— INTBREST 
— AROUHBNT  OP  COUNSBI#— FAIXi- 
URB  TO  OBJKCT. 

1.  In  a  pOTsonal  iDjory  action  a  lAyildan, 
called  as  an  expert  by  defendant  street  rail- 
way, testified,  on  crOBS-exanuDation,  that  be 
charged  It  $60  a  day  for  his  services,  and  bad 
frequently  reodered  services  for  it  la  other  cas- 
es. The  court  sustained  an  objection  to  a  oQes- 
tion  as  to  how  many  times  he  had  testified  for 
tbe  company  In  the  last  four  or  five  yeara  Tbe 
witness  then  testified  further  as  to  hla  connec- 
tion with  tbe  company,  and  was  asked  how 
much  money  he  had  received  from  it  within 
four  or  five  years,  to  which  objection  was  sus- 
tained. The  pIaintiff*B  attorney  then  stated  that 
he  proposed  to  show  that  the  physician  was 
virtually  an  Mnpioyd  of  the  company.  The  com- 
pany's counsel  said  he  woald  not  object  to  that 
and  the  court  said  that  plaintiff  was  only  enti- 
tled to  find  out  how  often  the  physician  was  em- 
ployed and  how  long.  Plidntiffs  attorney  said 
that  he  thooght  he  bad  covered  that  and  the 
colloquy  ended.  Beld,  that  there  was  no  error 
of  which  the  company  could  complain. 

2.  An  objectioD  to  an  alle^  improper  ai^u- 
ment  of  coansri  canmot  be  taktt  fOr  tbe  wst 
time  on  appeal. 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Action  by  Vina  Ross  Handy  against  the 
Chicago  City  Railway  Company.  From  a 
Judgment  of  the  Aniellate  Oonrt,  offlrmlng  a 
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JudffDwnt  for  plalntur,  d^endant  aitpeali. 

Affirmed. 

William  J.  Hynes  and  Edward  a  Hlgglns 
(Mason  B.  Starring,  of  counsel),  for  appellant. 
Theodore  O.  Oaae  and  John  T.  Murray,  for 
appellee 

BOGGS,  J.  The  Jndgment  In  the  smn  of 
11,000,  entered  In  tike  superior  court  of  Cook 
ooant7  to  fftTor  ot  flie  app^ee  against  the 
appellant  company  as  damages  for  personal 
Injuries  sustained  by  the  appellee  In  conse- 
quence of  the  alleged  negllgenoe  of  cme  <^ 
the  appellant's  oondnctors,  was,  on  appeal, 
affirmed  by  the  Appellate  Court  tw  the  i^lrst 
District  By  a  further  appeal  the  reorad  has 
been  brought  Into  this  court  for  rerlew. 

The  grounds  urged  Cor  reversal  are:  **Flis^ 
because  of  alleged  Improper  remarics  and 
comments  made  by  counsel  tot  appellee  in 
the  cross-examination  of  witnesses  and  In  his 
aivument  to  the  Jnry;  second,  for  the  r^ 
fnsal  to  giTe  Instmctfons  Noa.  IS  and  16t  » 
quested  by  ttie  appellant" 

In  the  brief  of  oonnsel  Cor  the  ai^eUant 
it  is  urged  that  In  tiw  trial  court  counsel  for 
the  appellee  made  Improper  remaAs  and  con* 
ments  In  the  cross-examination  of  Mrs.  Lilly 
Bond  and  Dr.  Leaning,  two  witnesses  Intro- 
duced in  behalf  of  the  appelant  company.  It 
does  not  an^ear  from  the  record  that  tx^ 
objection  was  made  to  the  trial  Judge  as  to 
the  all^:ed  mlsctniduet  of  counsel  daring  the 
cross-examination  of  Mrs.  Bond,  or  that  the 
attentkm  of  the  court  was  In  any  way  called 
thereto  or  any  ruling  asked  ac  obtained.  In 
the  croes-ezamlna,tion  of  Dr.  Leemlng,  aftor 
the  witness  had  testified  that  he  charged  the 
appellant  company  960  per  day  for  his  serr- 
ices  as  an  expert  witness,  and  that  he  had 
frequently  rendered  services  for  the  company 
In  oth»  cases,  he  was  asked.  "How  many 
times  have  yon  testified  for  the  Chicago  Un- 
ion Traction  Company  In  the  laat  four  or 
five  years?"  This  was  obJ«:ted  to  **a8  in- 
competent and  Irrelevant  In  this  case."  The 
court  sustained  the  objection,  and  afto-  the 
witness  had  further  stated  that  he  had  tes- 
tified In  aix  other  cases  in  the  last  six  months 
for  the  appellant  company,  and  that  be  had 
rendered  other  services  for  the  appellant  com- 
pany than  giving  testimony,  and  had  made 
other  statements  relative  to  his  connection 
with  the  appellant  company,  be  was  asked: 
"Have  you  any  Idea  bow  much  money  you 
have  received  flmm  the  Chicago  City  Hallway 
Company  within  the  last  four  or  five  years?" 
TbSB  vras  objected  to  by  counsel  fw  the  de- 
fendant as  Immatolal  in  this  case,  and  the 
feilowlng  colloquy  occurred  between  Mr. 
Case,  attorney  for  appellee,  and  Mr.  Brady, 
attorm^  for  the  appellant  company,  and  the 
court: 

"Mr.  Case:  I  propose  to  show— I  don't 
mean  to  cast  any  reflections— that  be  Is  vir- 


tually an  employA  of  this  company.  Ut. 
Bra^:  Well,  why  dim't  you  ask  him  Q» 
direct  question?  Mr.  Case:  Because  you  ob- 
jected to  It  Mr.  Brady:  WelU  I  don't  object 
to  this,  your  honor.  The  Court:  Ba  stated 
how  frequently  be  Is  thera  Mr.  Brady: 
TesL  The  Court:  And  what  bla  charges 
are  pw  day.  Mr.  Brady:  Tes.  I3ie  Court: 
You  can  find  out  how  often  he  la  employed, 
and  how  loDfr  I  think  that  la  the  obly  ma- 
toial  part  here,  Mr.  Case.  Mr'  Case:  I  think 
I  have  about  covered  that  That  la  my  Im- 
pression." The  examination  of  the  witness 
was  concluded  without  fortbw  objection. 

It  Is  competent  to  show  that  a  witness  has 
charged  or  expects  to  receive  greater  cmnpea- 
sation  than  the  fees  allowed  by  the  statute, 
and  that  he  la  in  the  employ  of  one  of  the 
litigants  rsffuhu-ly  or  frequently  aa  an  expwt 
wltiiess.  or  to  prove  facts  and  drcumstancea 
which  would  natnrally  create  a  bias  In  the 
mind  of  the  witness  for  or  against  the  cause 
of  either  of  the  litigants.  Expert  witnesses 
are  often  found  to  be  necessary,  and  whUe 
there  is  no  good  reason  that  any  one  who 
has  the  requisite  spedal  knowledge  should 
not  give  testimony  as  an  expert  witness  and 
reotfve  greats  compensation  therefor  than 
the  fee  allowed  a  witness  by  the  stetut^  If 
the  party  calling  blm  voluntarily  conaente  to 
pay  soch  greater  compensation,  stUI  the  fact 
tbat  be  recdvea  such  additional  oompensa- 
tlon  may  be  very  properly  shown  to  the  Jury 
for  their  consideration  wbm  determining  the 
weight  and  value  of  his  testimony,  and  any 
foct  which  tends  to  show  tbat  be  bas  the 
fedings  of  a  partisan  for  the  cause  of  one 
of  the  lltlganto  or  a  bias  against  that  of  the 
other  may  be  shown  tor  the  like  reasosL  We 
are  unable  to  see  tiiat  the  appellant  com- 
pany bas  any  Just  cause  of  complaint  of  any 
ruling  made  by  the  court  during  tiw  oiies- 
enmlnatlon  of  Dt.  Leemlng. 

No  objection  vras  entered  or  any  rating  of 
the  court  asked  with  reference  to  the  alleged 
improper  remarks  of  counsel  tat  app^ee  dur- 
ing the  course  ol  his  argument  to  the  Jury. 
We  have  frequently  decided  such  complalnti 
cannot  be  made  for  the  first  time  In  tbif 
court 

Twenty  Instructions  were  given  In  behalf 
of  tiie  appellant  comimny.  and  the  refusal  to 
give  instructions  Mos.  IB  and  16  might  wdl 
be  susbUned  on  tiie  ground  tbat  all  omtafai- 
ed  in  them  proper  to  be  given  waa  but  a 
repetitkm  that  contained  In  otlier  glvea 
instructions.  The  two  instructions  were  not 
presented  to  the  court  wUhln  the  time  Umi^ 
ed  by  the  rules  of  the  court  for  the  prcsenta- 
tion  of  Instructions.  Nor  do  we  think  tl» 
suggestion  well  advanced  that  the  occasion 
for  these  InstructioDs  arose  during  the  argo- 
ment  of  counsel  fttr  tbe  aro^lw. 

The  Judgment  must  be  and  Is  alBraisd, 
Judgment  affirmed.  - 
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CHICAGO  OITZ  RT.  00.  t.  CRBBGH. 

(Sapreme  Court  of  Illinois.   Feb.  17,  1904.) 

TRIAI^ROSS-KXAMINATION  07  WITNBSSS3— 
ARGQMBNT3  OP  CODNSEU-DISCRBTION  OP 
COURT— ABSENCa  OP  JUOOB  7R0U  COURT- 
ROOM— REVISW— RBPUUL  07  IHSTRCCTIONB. 

1.  The  wMpe  of  a  croas-examlnation  of  a  wit- 
oess  ia  largely  within  the  dlaeretioii  of  the  trial 
court. 

2.  A  witDees  mmj  be  croBs-enmioed  as  to 
bis  direct  testimooy  In  all  its  bearlnget  and  as 
to  whatever  coes  to  explain  or  modiJ^  or  dis- 
credit what  be  stated  in  Us  examination  -  bk 
cUef. 

8.  Connsel  most  be  allowed  to  make  reason- 
able comments  on  the  evidence  and  conduct  of 
witnesses,  and  should  not  be  subjected  to  anj 
onreasonable  restraint  In  tbia  respect. . 

4.  The  comments  of  coimael  on  the  evidence 
and  conduct  of  witnesses  is  a  matter  for  the 
sound  discretion  of  the  presiding  Judge. 

C.  During  the  argument  to  the  iury  the  pre- 
siding judge  retired  to  bis  chambers,  to  look 
over  requested  iuatructioDS,  leaving  an  open 
door  between  him  and  the  courtroom,  through 
which  he  could  hear  and  see  what  was  going 
on.  Etld,  that  this  being  only  a  technical  viola- 
tion of  the  rule  requiring  his  presence  In  the 
courtroom,  and,  it  not  appearing  that  the  par- 
ties WMe  prejudiced  Otazsbyf  tt  did  not  eonstl- 
tate  reverubw  error. 

Appeal  fmn  Appellate  Gonit  Fint  Dl»- 
trlct 

Action  by  William  B.  Creech  against  tiie 
Chicago  City  Railway  Company.  A  judg- 
ment for  plaintiff  was  affirmed  by  the  Appel- 
late Court,  and  defendant  appeals.  Affirmed. 

William  J.  Hynes  and  Watson  J.  Tory 
(Mason  B.  Starring,  of  counttel),  tot  appel- 
lant Wing  &  Wing  and  Ela,  Grover  & 
Oravet,  for  appellee. 

WILKIN,  J.  This  action  <m  the  case  waa 
orougbt  by  appellee  against  appellant  in  the 
circuit  court  of  Cook  county  to  recover  dam- 
ages for  personal  injuries  alleged  to  have 
been  sustained  through  the  negligent  man- 
agement of  one  of  Its  cars  by  Its  employes. 

Between  5  and  6  o'clock  on  the  afternoon 
of  July  6,  1897,  the  plaintiff,  who  was  an 
iron  and  brass  molder  employed  In  the  city, 
boarded  a  car  of  the  appellant  company  on 
South  Halsted  street  to  go  to  his  home.  The 
ear  was  so  crowded  with  passengers  that  he 
was  compelled  to  ride  upon  the  footboard, 
which  he  did,  on  the  west  side  of  the  car, 
near  the  front  It  was  southbound,  and  the  In- 
jury occurred  about  160  feet  south  of  Thirty- 
fourth  court  at  which  place  there  Is  a 
<?ouble  tr«.ch,  the  distance  from  the  west  rail 
to  the  curb  on  Halsted  street  being  about 
16%  feet  In  front  of  a  coal  office  stood  an 
express  wagon,  with  the  horse  facing  south. 
A  large  coal  or  Ice  wagon  came  Into  Halsted 
street  from  Thirty-Fourth  court  and  turned 
south  on  the  west  side  of  the  street  and  as 
tt  came  near  the  express  wagon  the  driver 
turned  his  team  to  the  east  for  the  purpose 
of  parsing  around  that  wagon.  As  he  was 
passing  tlie  express  wagon  the  car  came  from 
the  nQrtb,  and  struck  tbe  wagon  In  socb  a 
mannor  as  to  injure  the  plaintiff  pressing 


talm  between  the  coal  wagon  and  one  of  tlw 
posts  of  the  car,  fracturing  hts  ribs,  collar 
heme,  and  otherwise  severely  injuring  him. 
Upon  a  trial  by  Jury,  verdict  and  judgm«it 
were  rendered  in  hia  favor  for  94,600,  whiiAi 
have  been  affirmed  by  tbe  Appellate  Ooart, 
and  hence  this  appeal. 

Bat  three  grounds  of  reversal  are  here , 
urged:  First  that  the  trial  court  erred  in  ex- ' 
eluding  and  in  admitting  evidence;  second, 
appellant  was  deprived  of  a  foir  and  impar- 
tial trial  because  of  impn^r  remarks  and 
conduct  of  counsel  for  appellee;  and,  third, 
tbe  trial  conrt  erred  in  the  refusal  of  Instmo 
tiom  aAed  on  behalf  of  appellant 

Under  t£e  first  head  it  Is  ccmtended  that 
the  court  erred  In  restricting  cross-examina- 
tion of  appellee  and  his  witnesses,  and  In 
permitting  appellee's  counsel  to  cross-exam- 
ine appellant's  witnesses  upon  matters  not 
covered  by  their  examination  In  Gbl«C.  We 
have  examined  tbe  record  for  the  purpose  of 
ascotainlng  whether  or  not  Improper  evt* 
denee  waa  admitted  on  behalf  of  the  plalntlfl 
or  proper  evidence  excluded  on  behalf  of  the 
defendant,  and,  without  attempting  to  dls- 
cnss  the  question  here,  it  is  snfflcioit  to  say 
tttat  no  reTerslble  error  was  committed  Ir 
tliat  regard. 

The  principal  complaint  of  counsel  for  ap- 
pellant is  as  to  tbe  ruling  of  the  conrt  on  tbe 
cross-examination  of  wltnessesi  Bfany  €i 
the  objections  were  simply  that  the  ques- 
tions were  not  proper  cross-examination. 
The  scope  of  a  cross-examination  Is  necessa- 
rily largely  within  the  discretion  of  the  trial 
court,  being  governed  by  the  direct  testi- 
mony of  the  witness  and  other  circumstan- 
ces attending  the  giving  of  his  evidence  and 
It  has  been  held  to  be  erroneous  for  the  trial 
court  to  restrict  the  cross-examination  to 
the  extent  of  preventing  He  party  from  go- 
ing only  Into  tbe  matters  connected  with  the 
examination  In  chief,  It  being  his  right  to 
elldt  snpi^ressed  facts  which  weaken  or 
qnalify  the  case  of  the  party  Introducing  the 
witness  or  supporting  the  case  of  the  pnrty 
cross-examining.  A  witness  may  be  cross- 
examined  as  to  bfs  direct  testimony  in  all 
of  its  bearings,  and  as  to  whatever  goes  to 
explain  or  modify  or  discredit  what  he  has 
stated  In  his  first  examination.  1  Thompson 
on  Trials,  {  406,  p.  807.  This  rule  has  been 
often  recognized  and  approved  by  this  and 
other  courts.  We  think  the  crofrs-examlna- 
tlon  In  this  case  on  either  side  was  substan- 
tially in  compliance  with  correct  rules  of 
erldence,  and  that  no  error  was  committed 
by  tbe  trial  conrt  In  his  rulings  in  that  re- 
gard. Nor  do  we  find  any  substantial  fault 
with  the  conduct  of  counsel  for  plaintiff  In 
his  manner  of  examining  the  witnesses,  as 
objected  by  counsel  for  appellant  Doubtless 
on  either  side  there  was  some  objectionable 
conduct  by  connsel,  but  not  such  as  calls  for 
any  criticism  here. 

UndCT'tbe  second  point  It  Is  Insisted  that 
In  tbe  argument  to  tbe  jury  counsel  toe  ap- 
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pellee  wmt  ontsldtt  Cte  reoord,  and  coxor- 
mented  on  matters  upon  which  there  was  no 
evidence,  and  made  nnwarranted  appeals  to 
class  pr^dlce  tor  tbe  purpose  ot  prejudicing 
tbe  Jory.  We  have  beld  tbat.  In  the  ai^ 
ment  of  cases  to  juries,  attomeya  most  be  al- 
lowed to  make  reasonable  comment  upon  tbe 
evidence  and  npon  tile  conduct  ot  wltoeasea 
glring  tbdr  testimony;  tbat  tbe  Interest  ot 
public  jnstice  requires  tbat  counsel  abould 
not  be  subjected  to  any  imreaaonaMe  re- 
straint In  tbls  regard;  tbat  tbe  matter  Is  one 
vblefa  must  be  left  largely  to  the  sound  dls* 
cretion  ot  tbe  presiding  judge,  it  being  tor 
bUn  to  say,  under  all  tbe  drcumstancra  ot 
the  case  and  In  view  ot  ttie  remak'ks  precede 
Ing  the  argument  Directed  to  and  the  tompw 
and  character  ot  tbe  Jutj,  wbetber  or  not  a 
new  trial  should  be  granted  tor  tbe  miscon- 
duct of  counsel  by  way  of  improper  argu- 
ment to  the  Jury.  North  Chicago  Street  Bail- 
road  0th  T.  Cotton,  140  III.  486, 20  N.  B.  899; 
Illinois  Central  Railroad  Oo.  t.  Beebe^  174  lU. 
13.  60  N.  B.  1010,  4S  li.  B.  A.  210,  66  Am. 
Bt.  Bep.  253;  West  Chicago  Street  Railroad 
Go.  T.  Annls.  16B  111.  476.  46  N.  B.  264;  North 
Chicago  Street  Ballroad  Oo.  Andnwn,  176 
111.  035,  62  N.  EL  21.  We  baTe  read  the  ar- 
gument ot  counsel  ao  tar  as  It  appears  In  tbe 
abstract  ot  the  record,  and  are  ot  the  opin- 
itm  that  no  substantial  txtor  was  committed 
by  ttie  court  in  refusing  a  new  trial  on  tbat 
ground. 

Under  this  same  bead  It  is  fnrthw  con- 
tended ttiat  tbe  pretiding  Judge  was  absent 
from  the  courtroom  during  tbe  argument  to 
the  Jury,  and  tb«efc»«  tailed  to  pass  npon 
all  the  objecttons  interposed  tlie  appMant 
It  appears  from  the  record  that  at  the  be- 
gUining  of  tbe  argument  a  large  numba  of 
biBtructlona  were  handed  by  counsel  tor  ap- 
pellant to  the  Judge  to  be  tfven  to  the  Jury, 
and  he  retired  to  his  chambers  to  look  them 
orer,  leaving  tbe  door  betwemi  him  and  the. 
courtroom  open,  Ihrongb  which  he  could  see 
and  bear  what  was  going  on  In  the  oonr^ 
rocHn.  We  do  not  wish  to  be  understood  as 
approving  tbe  practice,  but  think,  as  we  have 
frcqnently  held,  that  tbe  presiding  Judge 
sbould  be  present  In  tbe  courtroom  during 
tbe  entire  trial,  nnless  It  abould  becMne 
necessary  for  him  to  be  absent.  In  which  case 
he  should  suspend  the  trial  nntU  his  retiun. 
The  record,  however,  here  shows  that  the 
violation  ftf  this  rule  was  but  technical,  and 
that  no  rights  of  the  parties  were  prejudiced 
thereby.  We  do  not  think  that  reveralUe  er- 
ror Is  shown  by  the  absence  ot  the  trial  Judge. 

The  third  ground  of  reversal  urged,  as 
above  stated,  is  the  mling  of  the  court  upon 
instructions.  The  record  shows  that  no  In- 
structions whatever  were  asked  or  given  on 
behalf  of  plalntUr.  and  that  26  were  <^ered 
by  counsel  for  the  defendant  Those  glvut 
at  its  instance  covered,  we  think,  ev«y  sub- 
stantial feature  ot  the  case.  The  conqtlaint 
of  the  modification  of  tiie  two  instructions 
pointed  out  In  tlie  (pinion  itf  tlie  Ai^late 


Court  by  Adams,  T.,  and  tbe  refusal  of  a 
third,  is  tally  and  fairly  eimsldered  and  die- 
posed  of  by  tiiat  opinion,  and  we  ful^  concm 
therein. 

There  are  no  reversible  ertws  of  law  in 
fills  record,  and  the  Judgment  ot  the  Appel- 
late Court  is  affirmed.  Judgment  otfirmed. 


(JOT  m.  m: 

COAL  BBt/r  EI/SCTBIC  BT.  CO.  v.  EATS. 

(Supreme  Court  ot  Illinois.   Febu  17,  1904.) 

AFFBAL— TIHB  TO  FILE  RBCOIU>-STATtITOaT 
PROVISIONS. 

1.  Practice  Act,  S  72  (Hard's  Rev.  St.  1898^ 
p.  12&4>,  requires  aothenticated  copies  of  rec- 
ords of  judgiQenta  appesled  from  to  be  filed  in 
the  Appellate  Court  ou  or  before  the  second 
day  of  the  term  succeeding:  the  appeal,  if  20 
days  shall  have  laterreaed  between  the  last 
day  of  tbe  term  at  which  the  Judgment  was 
entered  and  the  sitting  of  the  Appellate  Court 
Defendant  appealed  from  a  judgment  entered 
at  a  term  of  the  circuit  court  which  ended 
more  than  20  days  before  the  sitting  of  tbe 
Appellate  Court.  Beld,  that  the  order  of  tbe 
trial  court  giving  defendant  30  days  In  which 
to  file  bis  appeal  bond  under  tbe  authority  of 
section  67  (Hard's  Rev.  St.  1899,  p.  1293),  pro- 
Tidiag  tliat  the  party  appeaiiog  shall  file  an 
appeal  bond  withm  tne  tlin^  not  less  than  20 
dar^  fixed  by  the  court,  did  not  extend  th« 
time  for  the  filing  of  the  transcript  in  the  Ap- 
pellate Court. 

Appeal  from  Appellate  Court,  FourQi  Dis- 
trict 

Action  by  George  W.  Kays  against  the  Coal 
Belt  Blectrlc  Railway  Company.  Prom  a 
Judgment  of  the  Appellate  Court  dismissing 
an  appeal  from  a  Judgment  for  plaintUt.  de- 
fendant appeals.  AJfirmed. 

William  H.  Warder,  for  appellant  W.  A. 
Schwartt  ^pltler  &  White,  ot  counsel),  tor 
appellee. 


GABTWRIOHT.  J.  On  August  8. 1908,  tbe 
circuit  court  of  Williamson  county  entered  a 
Judgment  in  favor  of  appellee  against  appe- 
lant for  $3,000  and  costs.  The  appelant 
prayed  an  appeal  to  the  Appellate  Court  for 
tbe  Fourth  District  which  was  allowed,  and 
80  days  were  given  to  file  an  appeal  bond, 
and  tbe  time  tot  filing  a  bHI  of  exceptions 
was  extended  60  days.  Tbe  day  on  which 
the  Judgment  was  entered  was  the  last  day 
of  the  Hay  term,  and  on  that  day  the  court 
adjourned  for  the  term.  Tbe  next  term  ot 
tbe  Appellate  Court  tor  tbe  Fourth  District 
was  fixed  by  statute  to  begin  on  the  tomtk 
Tuesday  In  August;  1906,  which  was  August 
26th.  and  on  that  day  the  Appellate  Court 
convened  for  that  term.  Twenty-two  days 
Intervened  between  the  last  day  ot  tlie  term, 
at  which  tiie  Judgment  awsaled  from  was 
entered,  and  the  sitting  of  tiie '  Agpdltte 
Court  On  August  28,  1908.  appellant  filed 
Its  aroeal  bond,  duly  apiwoved,  with  fbe 
deri^  ot  the  drcult  court  It  did  not  file  with 
the  clerk  ot  the  Appellate  Oonrt  any  trsD- 
script  of  the  record,  nor  obtein  an  extension 
(tf  time  to  file  the  sam&  On  Beptembflr  ID, 
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1903,  tbe  appellee  filed  In  said  Appellate 
Court  a  traDScrlpt  of  tbe  record  of  tlie  cir- 
cuit coart,  sbovlDg  tbe  judgment  and  allow- 
ance of  tbe  appeal,  the  adjournment  for  tbe 
term,  and  tbe  filing  of  tbe  appeal  bond,  and 
moved  tbe  court  to  dismiss  tbe  appeal  on  tbe 
ground  tbat  no  transcript  of  tbe  record  was 
filed  In  said  comrt  as  required  by  law.  Ap- 
pellant thereupon  entered  Its  cross-motion 
for  an  extension  of  time  ta  wblcb  to  file  sncb 
transcript,  assigning  as  reasons  In  support  of 
Its  motion  that  tbe  circuit  court  allowed  80 
days  for  filing  an  appeal  bond;  that  tbe  ap- 
peal bond  was  filed  wltbln  tbe  time  so  allow- 
ed, 2  days  after  tbe  second  day  of  tbe  Au- 
gust term  of  the  Appellate  Court;  tbat  60 
days  were  allowed  for  filing  a  bill  of  excep- 
tions; and  tbat  appellant  had  been  unable 
to  secure  a  copy  of  tbe  evidence,  so  as  to 
make  a  bill  of  exceptions  and  secure  a  tran- 
script In  time  to  file  ft  at  the  August  term. 
The  motion  was  supported  bT  an  affidavit 
tbat  the  appeal  bond  was  filed  as  'aron  as  pos- 
sible, and  tbat  tbe  appellant  bad  been  un- 
able to  secure  a  copy  of  tbe  evidence,  and 
therefore  could  not  file  a  bill  of  exceptions 
or  secure  a  copy  of  the  record  in  time  for 
tbe  August  term.  The  Appellate  Court  de- 
nied the  cross-motion  of  appellant  allowed 
tbe  motion  of  appellee,  and  dismissed  the  ap- 
peal, with  5  per  cent  damages  on  tbe  amount 
of  the  judgment  From  the  judgmant  dis- 
missing tbe  appeal  and  assessing  damages 
against  it  appellant  prosecuted  this  appeal. 

Tbe  right  of  appeal  Is  conferred  by  stat- 
nte,  and  can  only  be  exercised  by  complying 
with  the  statutory  conditions.  By  section 
72  of  the  practice  act  it  is  provided  tbat  au- 
thenticated copies  of  records,  orders,  and  de- 
crees appealed  from  shall  be  filed  in  the  of- 
fice of  tbe  clerK  of  the  Appellate  Oonrt  on  or 
before  the  second  day  of  tbe  succeeding  term 
of  said  court  it  20  days  shall  bave  intervened 
between  tbe  last  day  of  tbe  term  at  which  tbe 
Judgment  order,  or  decree  appealed  from 
shall  have  been  entered,  and  tbe  sitting  of 
tlie  court  to  which  tbe  appeal  shall  be  taken; 
otberwise  the  said  appeal  shall  be  dismissed, 
unless  further  time  to  file  the  same  shall 
have  been  granted  by  the  court  to  which  said 
appeal  shall  have  been  taken,  upon  good 
cause  shown.  Section  73  provides  tliat  when 
appeals,  are  dismissed  by  the  Appellate  Court 
for  falling  to  file  authenticated  coplM  of  rec- 
ords as  required  by  law,  tbe  court  shall  en- 
ter judgment  against  the  appellant  for  not 
less  than  5  nor  more  than  10  per  cent  dam- 
ages on  tbe  amount  recovered  In  tbe  Inferiw 
court   Hurd's  Rev.  St  1899,  p.  1294. 

Appellant  contends  tbat  these  provisions 
are  modified  or  controlled  by  section  67 
(Hurd's  Rev.  St  1899,  p.  1293)  of  tbe  same  act 
for  tbe  allowance  of  an  appeal,  which  pro- 
vides that  tbe  party  praying  for  such  appeal 
shall  file  an  appeal  bond  within  such  time, 
not  less  than  20  days,  as  shall  be  limited  by 
the  court.  Its  position  is  that  if  tbe  time  so 
limited  ei  tends  beyond  the  second  day  ot 


tbe  succeeding  term  of  tbe  Appellate  Court 
It  Is  not  necessary  to  file  the  trsnscrtpt  by 
that  time.  It  Is  true  that  tbe  circuit  court 
liad  power  to  fix  80  days  as  the  time  within 
wblcb  appellant  should  file  its  appeal  bond, 
tbat  tbe  appeal  was  not  perfected  until  the 
bond  was  filed,  and  tbat  tbe  Appellate  Court 
could  not  take  jurisdiction  of  tbe  case,  or 
bear  a  motion  to  extend  the  time  for  filing  a 
transcript  until  the  appeal  was  perfected  by 
flUng  tbe  bond;  but  tbe  circuit  court  could 
not  defeat  tbe  plain  provision  of  tbe  statute 
for  filing  the  transcript  by  extending  the  time 
for  filing  tbe  bond  or  bill  of  exceptions.  A 
trial  court  cannot  fix  a  less  time  than  20 
days  for  filing  an  appeal  bond,  and  may  grant 
a  longer  time;  but  if  20  days  Intervene  be- 
tween the  last  day  of  the  term  of  that  court 
and  tbe  sitting  of  tbe  Appellate  Court,  tbe 
provisions  of  section  72  as  to  filing  the  tran- 
script must  control.  In  every  such  case  the 
transcript  must  be  filed  as  required  by  tbat 
section,  unless  further  time  has  been  grant- 
ed by  the  court  for  good  cause  shown.  Swaf- 
ford  V.  Rosenbloom,  189  lU.  892,  59  N.  B.  790; 
Fonda  v.  Jackson,  203  111.  113,  67  N.  EL  741. 
Tbe  extension  of  time  can  only  avail  the  aiH 
pellant  so  far  as  it  wIU  not  conflict  with  tbe 
requirement  for  filing  tbe  transcript 

Tbe  statute  requires  the  Appellate  Court 
to  assess  damages  upon  dismissing  an  ap^ 
peal  for  failure  to  file  tbe  transcript  as  re- 
quired by  law,  and,  as  there  was  such  a  fail- 
ure In  this  case,  it  was  not  error  for  the  Ap- 
pellate Court  to  assess  tbe  damages.  Bwaf- 
ford  V.  Bosenbloom,  supra. 

The  judgment  of  tbe  Appellate  Court  Is 
affirmed.  Judgment  affirmed. 


<m  ni.  SH) 

BIYBRTON  OOAL  GO.  v.  SHOPHBBD  (two 
cases). 

^prems  Oonrt  of  Illhids.  Fsb.  17,  1D(M.) 

HASTSR  AND  8BRTANT— INJtIRT  TO  SERVANT 
—  NBGLIGENCK  —  EVIDBNCB  —  SUFFICIENCY 
—CONTRIBUTORY  N  EGL I QBNCB— HYPOTHET- 
ICAL QUBSTI0N&-OBJBCTI0N8. 

1.  An  objection  to  a  hypothetical  queitloo, 
based  on  the  fact  that  it  doea  not'  contain  all 
the  elements  necessaty  to  a  proper  answer,  in 
order  to  be  available  on  appeal,  must  specifical- 
ly poiut  out  the  elemeata  alleged  to  have  beeq 
omitted. 

2.  Evidence,  in  an  action  for  personal  inju- 
ries' sustained  by  an  employs  In  a  mine  by  rea- 
son of  an  expIoBlon  therein,  examined,  and  held 
to  support  plalDtlfTs  claim  that  defendant  n^^- 
gently  permitted  gae  and  air  charged  with  dust 
to  accumulate  in  the  mine. 

3.  Where  the  state  mine  examiner  ordered 
a  mining  compsay's  fire  boss  and  mine  man- 
ager to  remove  the  dost  from  the  entryways 
oC  the  mine,  to  sprinkle  tbe  roads  therein,  and 
to  put'  up  a  canvass  sheet  at  a  crosscut,  the 
company  was  chargeable  with  knowledge  of  tbe 
defective  condition  of  the  mine,  making  It  liable 
for  the  damages  sustained  to  an  employd  by 
reason  of  an  explosion  arising  from  aoch  de- 
fects. 

4.  Contributory  negligence  of  a  mining  em- 
ployfi  will  not  defeat  a  recovery  for  inlml^i 
sustained  by  reason  of  the  miamfi  company's 
willful  violation  of  the  statute  regulating  mines. 
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StWhrn  th«»  la  nothing  to  show  that  the 
danger  wblch  a  mining  employ^  eocouDtered 
was  80  imminent  tbat  any  leasoaably  prudent 
man  would  have  abandoned  tbe  wurk,  tbe  em.' 
ployd,  in  continuing  to  work,  ia  not  ffoUty  of 
auch  contributory  negligence  as  will  bar  bia 
rigbt  to  recover  for  injuries  sustained. 

Appeal  from  Appellate  Court,  Third  Dis- 
trict 

Consolidated  actio  as  by  John  EL  Shepherd 
and  Cbarles  U  Shephwd  against  the  River- 
ton  Coal  Company. .  From  judgments  ot  the 
Appellate  Court,  affirming  Judgments  in  favor 
of  the  plaintiffs,  defendant  appeals.  Af- 
firmed, 

Oonkllng  &  Irwin  and  J.  O.  McBride,  for 
appellant  Robert  H.  Fatten  and  James  B. 
DowUn&  for  appellees. 

WILKIN,  J.  ISiIs  appeal  Is  from  a  Jndff- 
ment  of  the  Appellate  Court  for  tbe  Third 
District  efflrmlng  two  Jodgments  rendered 
in  the  drcult  court  of  Sangamon  county,  one 
in  favor  of  the  anieUee  John  B.  Shepherd 
for  $5,000,  and  another  In  favor  ct  his  son, 
Charles  L.  Shepherd,  for  91,600^  both  against 
the  appellant,  the  Blrerton  C^l  Company. 
The  suits  woe  for  personal  Injuries  growing 
out  of  the  same  acddent  and  are  similar  in 
all  reflects.  By  agreement  of  the  parties 
they  were  tried  In  the  circuit  court  as  one 
case,  and  are  submitted  here,  as  they  were 
in  the  Appellate  Court  upon  one  set  of  ab- 
stracts, bxiets,  and  arguments. .. 

There  are  four  counts  In  the  de<dar8tion. 
Tbe  first  alleges  that  on  March  18,  1902,  the 
appellant  negligently  permitted  gas  to  a& 
cumulate  in  tbe  mine,  and  on  account  of  tbe 
lack  of  air  and  presence  of  dust  the  explo- 
sion resulted.  Tbe  seccmd  count  alleges  tbat 
appellant  willfully  failed  and  neglected  to 
have  the  galleries,  roadways,  and  entries  in 
said  mine  thoroughly  sprinkled  or  cleaned, 
and  that  by  reason  of  such  failure  said  gal- 
leries, entries,  and  roadways  were  so  dry 
that  the  air  became  charged  with  dust,  and 
this,  togetbv  with  the  gases  accumukted, 
caused  said  ezplostoo.  The  third  count  al- 
leges five  Tiolatlons  of  tbe  statute,  as  fol< 
lows:  First  that  appellant  did  not  always 
maintain  suffldent  currents  of  fresh  air;  sec- 
ond, that  appellant  did  not  force  currents  of 
fresh  air  into  every  working  place,  thus  per- 
mitting the  accumulation  of  standing  smoke 
and  Impure  air;  tblrd,  that  appellant  did  not 
split  or  subdivide  the  main  current  so  as  to 
give  a  separate  current  of  pure  air  to  every 
100  men;  fourth,  that  appellant  did  not  have 
a  certain  permanent  door  so  hung  as  to  close 
automatlcany,  and  that  at  tbe  Junction  of 
a  certain  crosscut  and  the  southeast  entry, 
west  the  door  was  made  of  cloth,  and  on  the 
day  of  the  accident,  and  some  time  prior 
thereto,  this  cloth  bad  been  so  torn  that  it 
did  not  perform  Its  functioits  as  a  door; 
fifth,  that  appellant  did  not  have  an  attend- 
ant at  certain  principal  doorways,  and  that 
because  of  tbe  condition  of  tbe  air  and  gates 


in  said  entry  the  acpkwlon  occurred.  The 
fourth  count  alleges  tbat  appellant  willfully 
failed  and  neglected  to  thoroughly  examine 
said  mine  as  te  air  currents,  gasest  etc  The 
plea  was  not  guilty,  and  the  trial  by  Jury. 
The  drcnit  court  refused  proper  requests  te 
instruct  tbe  Jury  to  find  for  the  defendant 
aa  to  ea^  count  ot  tbe  declaration.  Tbat 
refusal,  with  other  errors  assigned.  Is  urged 
as  ground  of  reveraaL 

Briefly,  the  drcumstances  attending  the 
injury  were  as  follows:  Plaintiffs  below 
were  mining  coal  in  defendant^a  mine,  woo- 
ing in  a  certeln  room,  and  on  the  ISUi  day 
of  March,  1802,  placed  two  shots,  as  It  Is 
termed,  in  that  room,  one  west  of  tbe  center 
and  In  the  face  ot  tbe  room,  and  the  other 
in  the  northwest  cwner.  Wben  they  lighted 
the  shote  tbey  ran  out  of  tbe  room  to  a  point 
In  the  center  of  the  ^ntry  about  18  feet  west 
of  tbe  center  of  tbe  mouth  of  tiie  room.  One 
of  the  shots,  as  It  went  off.  threw  vat  a  large 
flame^  which  ran  into  the  entry  where  they 
were,  and  burned  tbem.  Tiiat  sliot  also 
threw  out  a,  large  amount  of  gas  which  was 
not  consumed,  and,  as  it  was  followed  al- 
most Immediately  by  tbe  second  shot,  that 
gas,  being  hot  was  ignited,  and  they  were 
again  burned  by  tlie  flames,  both  being  se- 
ver^ burned  upon  th^  bands  and  faces. 
Tbe  evidence  tends  to  show  that  In  tbe  pr^ 
aratfoD  of  the  shots^  firing  tbem,  and  run- 
ning into  tbe  entry  th^  exerdsed  reasonable 
care  and  sklU. 

It  is  first  claimed  that  the  trial  court  erred 
in  permitting  Otto  Wenneborg  to  uiswer  a 
hypothetical  question  put  to  blm.  This  ques- 
tion is  quite  lengthy,  and  includes  the  ele- 
mente  upon  which  appellees  base  their  cam, 
and  from  these  riemente  the  witness  was 
asked  his  opinion  as  to  Ibe  cause  of  the  ex- 
plosion. It  is  claimed  tbfit  this  question  as- 
sumes that  there  was  coal  dust  drcnlatlng 
In  the  air,  and  does  not  ocmtaln  all  of  tbe 
elements  necei^sary  to  a  proper  answer  to  the 
questl(»i.  An  examination  of  the  record 
shows  tliat  the  objection  as  made  was  not 
specific,  and  did  not  pcdnt  out  tbe  dements 
alleged  to  bave  been  omitted.  It  was  cer- 
tainly not  the  duty  of  tbe  trial  court  to  go 
through  the  record  to  ascertain  whetter  all 
of  the  elemente  were  Included  In  tbe  ques- 
tion, and  it  was  the  duty  of  the  aE^>ellant  te 
call  tbe  specific  attention  of  tbe  court  to  the 
admlsdon.  and.  failing  to  do  so^  it  certainly 
has  no  cause  of  complaint  In  tills  court  An 
examination  of  tbe  evidence,  however,  shows 
that  the  question  as  asked  was  In  substential 
accord  with  the  evidence.  If  counsel  tor  Qie 
defendant  claimed  tbat  other  material  facts 
should  have  been  Included  In  the  hypothesis, 
they  had  a  r^bt  on  cross-examtnaUwi,  to 
take  the  opinion  of  the  witness  upon  tbrir 
version  of  tbe  testimony.  On  the  objectloa 
made,  tbe  court  did  not  err  in  Ite  ruling  upon 
tbe  question. 

We  are  also  of  tbe  opinion  that  the  ooort 
properly  refused  to  Instruct  the  Inry  to  find 
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for  the  Aefendant,  tiien  beln?  at  least  Bome 

comp^nt  evidence  fairiy  tending  to  support 
the  Bcveral  counts  of  plaintHTs'  declaration. 
Witnesses  testified  that  the  curtain  across  the 
crosscQt,  mentioned  In  the  declaration,  had 
been  torn  for  three  or  foor  weeks,  and  was 
In  that  condition  on  the  date  of  the  accident; 
that  the  mine  manager  and  fire  boss  had 
been  notified  of  that  fact,  and  also  that  the 
air  was  bad  In  the  mine  by  reason  of  that 
condition,  and  were  asked  to  remedy  it;  that 
the  manager  replied  that  be  would  do  so  as 
soon  as  he  could  get  the  hole  In  the  curtain 
fixed,  or  words  to  that  effect,  and  the  fire 
boss  replied  tliat  he  had  done  all  be  conld, 
and  that  he  had  reported  It  One  of  the 
witnesses  asked  the  fire  boss  if  be  bad  made 
this  report  In  the  book,  to  which  he  replied 
that  be  bad  not,  but  that  be  bad  reported  it 
to  the  manager,  Marsh.  Several  witnesses 
testified  that  the  air  was  bad  In  the  rooms, 
and  that  the  lamps  bamed  very  low  daring 
the  day  and  charred  the  wicks,  which  was 
an  indication  of  the  presence  of  gas  called 
"black  damp."  Others  teetifled  that  every 
time  the  drlvm  came  In  with  a  car  the  mules 
would  kick  up  a  dust,  and  It  would  rise  y&rr 
thick;  that  the  dust  In  the  back  entry  was  at 
least  one  inch  or  more  thick,  and  was  com- 
posed of  fire  clay  and  coal,  which  dust  had 
accumulated  from  the  tramping  of  the  mnlesT 
feet  and  the  travel  in  the  entry.  Witnesses 
also  testified  that  they  had  notified  the  fire- 
boss  and  the  mine  manager  of  this  condition, 
and  asked  them  to  sprinkle  the  entry,  and 
that  it  was  not  done  because,  as  was  claimed, 
the  water  tank  was  too  high  for  the  entry, 
and  they  could  not  go  down  the  entry  with 
tbe  tank.  This  testiniooy  certainly  tended  to 
show  tiiat  the  mine  was  rendered  unsafe 
through  the  negligence  ot  defendant's  em- 
ployes, and,  while  much  of  it  was  contradict* 
ed  by  witnesses  for  the  defendant,  It  can- 
not be  said  that  there  is  a  want  of  evidence 
to  support  the  plaintiffs*  cause  of  action. 

But  it  is  said  that  notice  to  the  mine 
manager  and  fire  boss  does  not  constitute 
notice  to  the  defendant,  and  that,  having  em- 
ployed a  competent  mine  examiner,  who  was 
not  shown  to  have  been  guilty  of  willfully 
violating  the  statute,  It  cannot  be  held  liable, 
and  that  the  appellees,  who  knew  of  "the  con- 
dition, were  guilty  of  such  contributory  negll- 
gence  as  should  preclude  their  xigbt  of  r^ 
covery.  With  this  position  we  cannot  agree. 
.The  state  mine  examiner  testified  that  be 
visited  the  mine  on  January  16,  1902,  and 
then  ordered  the  company's  offldals  -to  re- 
move the  dust  from  the  entryways,  to  sprin- 
kle the  roads,  and  put  up  the  canvas  sheet 
We  are  unable  to  see  what  further  evidence 
of  notice  to  the  company  could  have  been 
given  than  through  this  mine  manager  and 
other  ofilclals.  As  to  the  plaintiffs  below  be- 
ing themselves  guilty  of  negligence,  It  need 
only  be  said  that  even  If  It  were  true  that 
tbey  did  not  ^erclse  due  care  for  their  own 
autetj,  still.  If  the  evklencft  fairly  tendi  to 


prove,  as  we  think  It  do«,  a  wlllfnl  Tlola- 
tion  of  the  statute,  their  right  of  action  would 
not  be  defeated.  Even  under  the  first  count 
the  rule  is  that  "an  employ6  does  not  assume 
all  the  risks  incident  to  his  employment  but 
only  such  as  are  usual,  ordinary,  and  remain 
BO  incident  after  the  master  has  taken  reason- 
able care  to  prevent  or  remove  them,  or,  If 
extraordinary,  such  as  are  so  obvious,  and 
expose  him  to  danger  so  imminent,  that  an 
ordinarily  prudent  and  earful  man  would 
anticipate  injury  as  so  probable  that  In  view 
of  It  he  would  not  eater  upcm  or  remain  In 
the  employment"  Chicago  &  Alton  Railroad 
Co.  T.  House.  172  HI.  601,  60  N.  E.  151. 
There  Is  no  evidence  In  this  record  to  show 
that  the  danger  which  the  plaintiffs  en- 
countered was  so  Imminent  that  any  reason- 
ably prudent  man  would  have  abandoned  the 
vrark,  and  therefore  In  no  view  of  the  case 
can -It  be  said  that  they  wore  guilty  of  such 
contrlbutery  negligence  u  will  bar  th^  light 
of  recovery. 

We  think  ttie  Appellate  Court  properly  dis- 
posed of  the  eue,  and  Its  judgment  wDl 
therefore  be  affirmed.  Judgment  tfflnned. 


(SOT  111.  604) 

BRN8T  V.  8CHMITZ. 
(Supreme  Coort  of  Ulhiaas.  Feb.  17,  1904^) 

PARTNERSHIP  —  ACTION  POR  DISSOLUTION  — 
RBFERBNCB  TO  MASTER  —  BTATBMBNT  OF 
ACCOUNT— APPEAL  —  RSCORD  —  ABSTRACT-^ 
FAILURB  TO  INDSX— BVIOIBNCB-SUFFICIEN- 
CT— PRESUMPTION. 

1.  Where  the  record  w  appeal  b  an  equity 
case  shows  that  not  all  of  the  evidence  is  In- 

corporated  therein.  It  miut  be  presumed  that 
there  was  sufficient  to  warrant  the  findings  of 
fact  which  justified  the  decree. 

2.  Id  a  suit  for  dissolution  of  a  partnership, 
it  appeared  that  monthly  eettlements  were  cue* 
tomary  between  the  partners,  when  the  net 

S refits  dae  to  each  on  accoont  of  the  boainess 
one  during  the  preceding  month  were  ascer- 
tallied,  and  that  thereupon  two  of  the  partners 
drew  in  cash  what  was  comii^  to  them,  while 
the  third  permitted  his  share  to  remain  In  the 
business,  and  the  master,  to  whom  the  case  was 
referred,  after  giving  credit  to  the  former  for 
the  amounts  which  the  books  showed  the  firm 
to  be  owing  to  each  of  them  at  the  time  of 
dissolution,  found  that  the  balance  of  the  as- 
sets of  the  concern  should  be  credited  to  tiis 
latter,  and  stated  the  account  on  that  basis. 
Held,  that  there  was  no  error  in  so  doing. 

S.  A  failure  to  index  the  abstract  of  the  rets 
ord  on  appeal,  as  required  by  Supreme  Court 
Bole  No.  14  (47  N.  B.  vl).  would  justify  •  re- 
fusal to  consider  a  case  on  Its  merits. 

Appeal  from  Appellate  Court,  First  Dle- 
trlct 

Suit  by  Mathlas  Schmltx  against  Joseph  H. 
Ernst  and  another.  Plaintiff  and  defendant 
Joseph  H.  Ernst  having  died,  their  execu- 
tors, Nicholas  J.  Schmltz  and  Katharine  S. 
Ernst  were  substituted  as  complainant  and 
defendant  respectively,  and  from  a  decree  In 
favor  of  complainant  defendant  Katharlna 
8.  Ernst  appeals.  Affirmed. 

This  Is  an  appeal  from  the  judgment  of  the 
Appellate  Court  for  the  First  District  affirm- 
ing the  decree  of  the  drcnlt  eonrC  ot  Cook 
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county  rendered  upon  a  bill  filed  In  tbat  court 
b7  Mathias  Schmitz  agfilnst  Jos^h  H.  Bmst 
and  Andrew  J.  Emat,  admlnlBtrator  of  the 
estate  of  Adolph  G.  Ernst,  deceased,  for  tbe 
dissolution  of  tbe  partnership,  which  had 
existed  for  many  years  prior  to  the  filing  of 
the  bill,  between  said  Matbias  Schmitz  and 
Joseph  H.  and  Adolph  C.  Ernst  In  the  real 
estate  and  loan  business  In  the  city  of  Ghl- 
cago,  and  for  an  accounting.  Answers  and 
replications  were  filed,  and  Joseph  H.  Ernst 
filed  a  cross-bill.  The  case  was  referred  to 
a  master  In  chancery  to  take  proofs  and  re- 
port his  conclusions  as  to  tbe  law  and  the 
facts.  Subsequent  to  tbe  filing  of  the  bill 
Hatbiae  Schmitz  died,  and  his  ^ecutor, 
Nicholas  J.  Schmitz,  was  substituted  as  com- 
plainant. Joseph  H.  Ernst  has  also  died,  and 
his  executrix,  Katharlna  8.  Bmst,  bas  been 
substituted  as  defendant  The  firm  was  or- 
ganized in  tbe  year  187-2.  Adolph  O.  Ernst 
became  a  member  thereof  In  1880,  and  it  con- 
tinued In  active  business  until  1899.  Tbe 
master  reported  tbat  Josepb  H.  Ernst  was 
indebted  to  Mathias  Schmitz  in  the  sum  of 
12,685.08,  and  Andrew  J.  Ernst  was  bidebted 
to  Mathias  Schmitz  In  the  sum  of  $1,656.91. 
and  it  was  decreed  that  said  sums  be  paid  to 
Nicholas  J.  Schmitz,  as  executor  of  Mathias 
Schmitz,  deceased,  by  their  respective  per- 
sonal representatlTes  in  the  due  course  of 
administration.  Katharlna  S.  Ernst,  as  ex- 
ecutrix, alone  prosecuted  an  appeaL 

Ernest  Saunders,  for  appellant.  AAlold 
Tripp,  for  appellee. 

HAND.  O.  J.  (after  stating  the  tacts).  The 
findings  of  the  master  and  chancellor  are 
challenged  on  the  ground  tbat  they  find  do 
support  In  the  evidence.  On  looking  into  tbe 
record  we  find  tbat  all  the  evidence  upon 
which  the  master  and  chancellor  based  their 
findings  of  fact  has  not  been  Incoiporated 
Into  tbe  record  by  certificate  of  evidence  or 
otherwise.  The  findings  of  fact  contained  In 
tbe  master's  report  and  the  decree  Justified 
the  court  in  entering  the  decree  which  it  did, 
and,  an  the  evidence  upon  which  such  find- 
ings were  based  not  being  before  this  court, 
It  will  be  presumed  the  evidence  heard  below 
was  ample  to  sustain  tbe  findings.  Allen  r. 
Henn.  197  111.  486,  64  N.  E.  250. 

Tbe  Appellate  Court,  wben  the  case  was 
there,  filed  an  opinion,  which,  in  [tart,  is  as 
follows:  "The  principal  ground  of  conten- 
tion is  that  tbe  master  adopted  and  the  court 
approved  a  -ffrong  method  of  accounting. 
*  *  *  It  appears  that  both  before  and  after 
A.  C.  Ernst  joined  the  firm  there  were  month- 
ly aetUementB  between  tbe  partners,  and  the 
net  profits  due  to  each  on  account  of  the 
business  done  during  the  preceding  month 
was  then  ascertained;  whereupon  tbe  two 
Ernsts  usually  drew  in  cash  what  was  com- 
ing to  them,  but  Schmitz  permitted  hia  share 
of  tbe  net  profits  to  remain  In  tbe  busin^is. 
Tbe  master,  after  giving  credit  to  the  two 


Sbnsts  for  tbe  amounts  whleb  the  books 
showed  tbe  firm  to  be  owing  to  each  of  them 
at  the  time  of  the  dissolution,  found  that  the 
balance  of  the  assets  of  tbe  concern  should 
be  credited  to  Schmitz,  and  stated  tbe  ac- 
count upon  tbat  basis.  Under  the  drcum- 
atancea  we  think  the  master  was  right  In  so 
doing.  It  is  also  claimed,  fltst.  that  an  ac- 
count was  stated  between  the  partners  Octo- 
ber 14,  1896,  which  was  improperly  disre- 
garded by  the  master;  second,  that  there 
were  undivided  profits  for  which  no  credit 
was  given  to  the  defendant;  and,  third,  that 
the  croas-bill  of  J.  H.  Bmst  should  not  have 
been  dismissed.  After  a  careful  considera- 
tion of  tbe  record  and  the  briefs  of  ooimad, 
we  are  of  opinion  tbat  tba%  is  no  eaar  in 
either  of  these  regards." 

The  record  in  this  ease  contains  In  the 
neighborhood  of  1,000  and  the  abstract  140 
pages.  On  tbe  first  page  of  tbe  abstract  is 
printed  wbat  purports  upon  Its  face  to  be 
a  meager  index  of  the  record.  The  abstract, 
however,  is  not  Indexed.  Bule  14  of  this 
court  provides:  **The  abstract  shall  contain 
a  complete  index,  aJphabetlcaliy  arranged, 
giving  tbe  page  where  each  paper  or  exhibit 
may  be  found,  with  the  names  oC  tbe  wit- 
nesses and  the  p&gea  of  the  direct;  cnm  and 
re-direct  lamination."  47  N.  E.  tL  A  com- 
pliance with  this  rule  requires  that  the  court 
be  furnished  with  an  abstract  of  the  record, 
properly  indexed.  To  require  this  court  to 
search  back  and  forth  through  a  pamphlet  of 
140  pages  to  find  each  paper  or  exhibit  « 
the  testimony  of  the  various  witnesses,  as  It 
becomes  necessary  to  examine  tbe  same, 
while  tbe  case  is  being  considered  or  ttie 
opinion  prepared.  Is  a  useless  waste  of  the 
rourf 8  time,  and  It  was  held  In  GbadwlA 
T.  People,  206  IlL  122,  68  N.  B.  1106,  tbe 
conrt  woold  refuse  to  consider  a  case  upon 
its  merits  wben  thus  presented.  In  the  shape 
this  appeal  comes  to  us  it  might  well  have 
been  dismissed  for  a  failure  to  comply  irith 
rule  14.  We  have,  however,  read  the  briefs 
and  examined  the  abstract  and  record,  and 
have  found  no  revmtble  error  tlier^n.  Tbe 
opinion  of  the  Appellate  Court,  in  oar  judg- 
ment, properly  dl^KMed  of  tbe  case. 

Tbe  judgment  of  tbe  Appellate  Court  wUI 
therefOM  be  affirmed.  Judgment  affirmed. 

(207  ni.  at) 

FIBBBAUQH  T.  DIVAN. 
(Smveme  Court  of  Illinois.  Feb.  IT.  19M^) 

TSNDOR  AND  PUSCBABER— RI0HT8  TO  CROPS. 

1.  As  between  the  grantor  and  grantee  of 
land,  crops  atanding  on  the  land,  whether  ripe 
or  unripe,  past*  to  the  grantee,  unless  reserved 
in  the  deed  or  by  other  writlnjg  simoltaneoculj' 
executed. 

Appeal  from  Appellate  Court,  Third  Dto- 
trict 

Action  by  Thomas  Firebangh  against  Isaac 
Divan.   From  a  Judgment  of  the  A^eQats 

f  L  Bw  Crops,  VOL  lib  OWL  Dl|.  I  L 
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Court  afflrmlng  m  Jodfinent  for  defendant, 
plaiatifl  appeals.  Affirmed. 

Tbls  li  on  action  ot  assumprtt,  begun  In 
tbe  drcult  court  of  Gbampalgn  county  by 
the  ai^ellant  asabut  the  appellee.  Tbe  dec- 
laration contained  one  count,  and  alleged 
that  on  tbe  2l8t  day  of  October,  1908,  tbe 
plaintiff  aolA  and  dellva-ed  to  tbe  defendant 
a  certain  piece  of  real  estate,  and  conreyed 
tiie  same  to  bim  by  warranty  deed  contain- 
ing general  corenants  of  warranty;  tbat  at 
Hie  time  of  iaid  sale  the  plaintiff  had  stand- 
ing upon  said  land  tbe  com  tlut  was  grown 
thereon  that  year;  tbat,  while  said  com  was 
still  undetacbed  from  tbe  soil.  It  was,  nerer- 
thelees,  fully  matured,  and  ready  for  gath- 
ering and  cribbing,  at  the  time  of  said  sale; 
tbat  said  com  was  not  resenred  <ff  mentioned 
In  said  deed;  tbat  a  fOw  days  after  said 
deed  was  delivered  plaintiff  nought  to  remove 
the  com,  but  was  prevented  from  so  doing  by 
the  d^endant;  that  ttie  defendant  gathered 
tbe  com  and  converted  the  same  to  bis  own 
use  to  tbe  damage  of  tbe  plaintiff  of  the 
sum  of  9300.  A  general  demurrer  was  filed 
to  the  declaration,  which  wss  stutalned.  The 
plaintiff  elected  to  stand  1^  his  dedaratlon, 
and  Judgment  was  rendered  in  favor  of  the 
defendant  in  bar  of  tbe  action  and  tor  costs. 
Tbt  plaint^F  loosecuted  an  appeal  to  the 
Appellate  Court  tor  the  Third  District,  wbtere 
tbe  Judgment  was  affirmed,  and,  a  certiflcate 
of  Importance  bavlng  been  granted  by  the 
Appellate  Com-t,  ft  further  appeal  has  been 
prosecuted  to  this  court 

Johr  J.  Eea,  for  appellant  F.  M.  Green  ft 
Son,  foff  ivpellee. 

HAND,  a  J.  (after  statlnp  tbe  facts)  Tbe 
law  in  this  state  Is  well  settled  tbat,  as  be- 
tween vendor  and  vendee,  growing  crops 
produced  by  annual  planting  and  cultivation 
are  real  estate,  and  pass  to  tbe  vendee,  un- 
less they  are  reserved  in  tbe  deed  or  by  other 
writing  executed  simultaneously  with  the 
deed.  This  Is  conceded  by  the  appellant  to 
be  tbe  general  rule,  but  it  Is  contended, 
where  tbe  crops  are  fully  matured  at  tbe 
time  of  tbe  execntlon  of  tbe  deed,  and  are 
ready  to  be  severed  from  tbe  soil,  tbey  do 
not  pass  to  the  vendee,  but  that  tbe  title 
thereto  remains  In  tbe  vendor,  and  be  may 
afterwards  enter  upon  tbe  land  and  remove 
tbe  same,  and,  if  they  are  gathered  by  tbe 
vendee  and  converted  to  bis  use,  be  Is  liable 
to  the  vendor  for  their  value.  We  do  not 
agree  with  aach  contention,  but  are  of  tbe 
opinion,  v^D  principle  and  authority,  tbat 
ttiere  is  no  distinction  in  this  particular  be- 
tween crops,  whether  mature  or  immature, 
standing  upon  tbe  land  at  tbe  time  of  the 
conveyance.  A  deed,  when  delivered,  trans- 
fers tc  tbe  grantee  all  tbe  Interest  of  tbe 
fjTuntor  In  the  land  not  reserved,  and  en- 
titles the  grantee  to  possession.  The  title 
to  tbe  crops  then  standing  upon  tbe  land, 
not  severed  from  the  soil,  whether  ripe  or 


nnrlpe,  passes  to  the  vendee  aa  a  part  of  the 
land.  By  tbe  delivery  of  the  deed  tbe  vendor 
loses  all  dominion  over  the  land.  In  Tripp 
V.  Hascelg,  20  Mich.  2M,  4  Am.  Rep.  38S  (a 
well-considered  case),  It  was  held  tbat  ripe 
crops,  altboogh  no  longer  drawing  nutriment 
from  tbe  ground,  will.  If  still  unsevered,  pass 
by  a  conveyance  of  tbe  land.  In  4  Kent's 
Oommentaries,  on  page  468,  It  Is  said:  "If  tbe 
land  be  sold  without  any  reservation  of  the 
crops  In  tbe  ground,  tbe  law  la  strict  aa  be- 
tween vendor  and  vendee;  and  I  apprehMid 
the  weight  of  antbori^  to  be  In  favor  of  the 
existence  of  tbe  rule  tbat  the  conveyaface  of 
the  fee  carries  with  It  whatever  la  attached 
to  the  soil,  be  it  grain  growing  or  anything 
else,  and  tbat  It  leavea  «xceptl<HiB  to  tbe  mle 
to  rest  upon  reservations  to  be  made  "by  tbe 
vendor."  While  cases  may  be  found  bc^ng 
to  the  contrary,  we  tetA  convinced  the  rale 
above  stated  is  tbe  true  doctrine.  It  Is  said 
tbe  contrary  rule  Is  announced  In  Powell  v. 
Rich.  41  III.  466.  The  court  In  that  case  hdd 
the  crops^  which  at  the  time  of  tiie  convey- 
ance were  Immature,  passed  to  the  grantee, 
and  tbe  qneatlMi  here  presented  was  not 
then  befwe  the  court.  What  was  there  said 
In  r^rd  to  the  rule  when  the  crops  have 
matured  vnm  nnnecMsary  to  be  said,  and  la 
not  conddered  by  na  aa  an  authority  In  wa^ 
port  of  tbe  contention  of  the  appellant. 

Tbe  Judgment  of  die  Appellate  Oomt  will 
be  affirmed.  Judgment  affirmed. 


(Mff  ni.  ssxi 

SPRING  VAIiLET  COAL  CO.  v.  ROBIZAS 
(Supreme  Court  of  Illinois.   Feb.  17,  1904,> 

MASTER— INJURY  TO  SERVANT— N  EG  LI  OENCB— 
PERSONAL   INJURIES  —  FELLOW  SERVANT— 

SUESTION  FOR  JURY— INSTRUCTION— ERROR- 
STOPPEU. 

1.  Brldeuce,  in  an  action  by  a  miner  agalust 
his  employer  for  personal  lajurles,  examlaed, 
and  held  Insufficient  to  show  that  the  Injuir  re- 
sulted from  a  failure  oo  tbe  part  of  defendant 
to  forniah  plaintiff  a  reaBonably  safe  place  to 
work. 

2.  Where  the  evidence  In  an  action  by  a 
miner  against  his  employer  for  personal  iujo- 
ries,  due  to  loaded  cars  in  a  coal  mine  strikinc 
an  empty  car  and  throwing  It  against  plaintiff 
was  conflicting,  the  gnestion  whether  the  empty 
cars  had  been  negligently  left  in  that  position 
by  a  mule  driver,  also  in  the  onploy  ot  defend- 
ant, is  for  tbe  jury.  . 

8.  Where  there  was  tettimnoy  Id  ao  action 
by  a  miner  against  bis  employer  for  personal 
injuries,  alleged  to  have  been  caused  by  the 
negligent  act  of  a  mule  driver,  also  in  tbe  em- 
ploy of  defendant,  that  tbe  duties  of  plalntlfF 
and  the  male  driver  were  wholly  independent  of 
each  other,  the  question  whHner  they  are  fel- 
low servants  is  for  the  Jury. 

4.  An  Instructioo  applicable  neither  to  the 
Issue  nor  tbe  evidence  is  erroneous. 

5.  Error  in  directing  a  verdict  on  proof  ot  the 
hypothesis  of  fatfts  contained  in  an  inAtniction 
applicable  neither  to  the  issue  nor  the  evidence 
cannot  he  cured  by  another  instrnction. 

6.  Where  an  action  by  a  miner  against  Us 
employer,  founded  on  negligence  at  common 
law,  independently  of  statute,  was  tried  by  both 
parties  on  the  Incorrect  theory  thnt  the  action 
was  predicated  on  a  statute,  tbe  defendant,  hav- 
ing obtained  from  the  court  an  instruction  ap- 
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plying  the  ■tatoto  to  the  am,  cannot  be  heard 
to  complaio  that  It  waa  tlso  applied  to  another 
iDBtraction  giTes  at  the  reoneat  of  the  plaintiff. 

Appeal  from  App^ate  Court*  Second  Dis- 
trict 

Action  by  Joseph  Bobhuut  agalnrt  the 
Spring  Valley  Goal  Company.  From  a  Jndg- 
ment  of  the  A^llate  Court  aflOrmlng  Judg- 
ment tor  platntur,  defendant  appeals.  Af- 
Armed. 

Alfred  R.  Greenwood,  for  appellant.  O. 
H.  Porter,  Wood  &  Blmer.  and  Daniel  Be- 
lasco,  for  appellee. 

OABTWBIGHT,  X  In  tUa  case  appellee 
obtained  a  Judgment  In  the  circuit  court  of 
Bureau  county  for  91,7fiO  on  account  of  per- 
sonal ii^urles  sustained  by  him  while  in  1J» 
employ  of  appellant  as  a  minor  in  its  coal 
mine  No.  8,  in  the  city  of  Spring  Vall^.  Ap* 
pliant  appealed  to  the  Appellate  Court  for 
the  Second  plstrict.  and  from  the  Judgment 
of  that  court  affirming  said  Judgment  prose- 
cuted this  appeaL 

The  trial  was  by  Jury,  and  at  the  close  of 
the  evidence  the  defendant  asked  the  court 
to  Instruct  the  Jury  to  return  a  verdict  of 
not  guilty.  The  motion  was  denied,  and  the 
instruction  refused,  and  the  ruling  Is  assign- 
ed as  error. 

The  declaration  contained  three  counts. 
The  charge  against  the  d^endant  in  the  first 
count  was  that  it  failed  to  provide  plaintiff 
with  a  reasonably'  aafe  place  to  woA.  but 
permitted  the  same  to  remain  In  an  unsafe 
and  dangerous  condition,  ^e  second  count 
charged  that  the  defendant  d^vered  empty 
cars  for  the  use  of  plaintiff  in  a  careless,  neg- 
ligent manner  by  leaving  th«n  In  sucb  a 
position  that  a  portion  of  one  of  them  pro* 
truded  into  the  main  entry  near  the  track 
on  which  loaded  cars  were  baul^  by  reason 
of  which  such  loaded  cars  struck  the  protrud- 
ing car,  and,  hurling  It  against  plaintifr,  In- 
jured Mm.  The  third  count  charged  negM- 
gence  In  the  mule  driver  In  driving  the  mule 
drawing  the  loaded  cars  so  negligently  and 
carelessly  that  the  collision  occurred. 

There  waa  no  evidence  tending  to  sustain 
the  charge  in  the  first  count.  The  Injury  to 
plaintiff  did  not  result  from  any  failure  to 
furnish  blm  with  a  reasonably  same  place  to 
work.  The  accident  happened  In  tbla  way: 
Plaintiff  was  paid  by  the  ton  for  mining  coal 
and  loading  it  on  cars,  and  was  assisted  by 
bis  son.  a  boy  about  14  years  old.  Defend- 
ant furnished  htm  with  empty  cars,  which  it 
was  usual  to  leave  for  him  in,  the  entry  to 
a  room  adjoining  the  room  where  he  worked, 
and  about  60  /eet  distant  When  he  need- 
ed an  empty  car,  he  waa  accustomed  to  go 
there  and  get  one.  and  push  ft  along  the  main 
entry  Into  bis  room,  and  up  to  the  face  of  the 
coal,  where  it  was  loaded,  and  afterward 
Hauled  out  by  a  mule.  In  the  main  entry 
there  was  a  track  along  which  the  cars  were 
hauled,  and  (our  empty  cars  had  been  left  lu 
the  entry  of  the  adjoining  room  by  one  of  the 


mule  drivers.  At  fbn  time  of  tiie  accident 
plaintiff  sent  his  boy  to  the  adjoining  room 
to  get  an  empty  car.  One  of  these  cars  had 
some  props  in  it,  and  for  that  or  some  other 
reason  the  boy  was  unable  to  move  the  car. 
The  plaintiff  came  out  of  bis  room,  and  went 
along  the  main  entry  toward  the  place  where 
the  empty  cars  were  standing,  and  when 
about  .20  feet  distant  be  saw  a  driver  ap- 
proaching along  tbe  main  track  with  a  mule 
and  two  loaded  cars.  He  hastened  to  tba 
place  where  tbe  cars  were,  and  stepped  into 
the  side  entry,  where  they  stood.  Tbe  mule 
was  trotting  or  running,  and  when  he  neared 
the  place  the  driver  saw  that  the  first  stand- 
ing car  was  very  close  to  the  main  tradt 
The  first  loaded  car  struck  It,  and  tbe  seond 
one  knocked  It  off  the  track  against  tbe  plain- 
tiff, crushing  him  against  the  aide  of  tte  «i- 
try.  The  accident  was  caused  by  ttie  loaded 
cars  striking  the  empty  car  and  throwing  It 
against  the  plaintiff,  and  waa  not  due,  in 
any  sense,  to  any  defect  or  Imperfection  In 
the  place  where  plaintiff  waa  required  to 
work,  or  to  any  fault  or  negligence  of  de- 
fendant concerning  the  same.  He  waa  in  a 
place  of  entire  safety 'if  the  act  had  not  been 
too  near  the  main  track  so  as  to  be  strnck 
by  the  passing  loaded  cars.  The  ^ce  wai 
dangerous  only  in  the  sense  that  a  n^llgent 
act  causing  an  Injury  is  always  connected 
wltib  some  place.  Tbe  evidence  for  the  plain- 
tiff tended  to  show  that  the  empty  cars  tavA 
been  negligently  left  In  tiiat  poeltlMi  tbe 
mnle  driver.  Th&«  was  a  slight  descent  to 
the  main  track,  and  the  driver  testified  that 
he  placed  the  cars  at  a  safe  distance,  and 
blocked  them  with  a  stone,  and  that  the  boy 
and  two  men  who  were  there  at  tbe  time 
must  have  moved  them  afterwards.  Tbe  evi- 
dence was  conflicting,  and  it  was  proper  to 
submit  that  question  to  the  Jury. 

It  la  also  contended  that  tbe  court  ought 
to  have  directed  a  verdict,  because  plaintiff 
and  the  mule  driver  were  fellow  servanta 
On  tbe  other  hand.  It  is  Insisted  that  the  duty 
to  furnish  a  safe  place  to  work  was  one  ow- 
ing by  the  defendant  to  the  plaintiff,  and 
that,  therefore,  it  would  make  no  difference 
whether  the  mule  driver  was  a  fellow  sear- 
ant  of  the  plaintiff  or  not  There  being  no 
evidence  tending  to  show  that  the  charact^ 
of  the  place  was  such  as  to  render  It  danger- 
ous, the  rule  invoked  does  not  apply.  The 
only  cause  of  the  Injury  was  the  alleged  neg- 
ligent act  of  tbe  mule  driver,  and  it  vraa  a 
material  question  whether  the  parties  were 
fellow  servants.  The  testimony  waa  tliat 
their  duties  were  wholly  Independent  of  eadi 
other,  and  under  the  evidence  tbe  question 
was  one  of  fact  It  was  not  error  to  refuse 
to  direct  a  verdict  for  tbe  defendant 

An  instruction  was  given  at  the  request  aC 
the  plaintiff  requiring  tbe  Jury  to  find  tiie 
defendant  guilty  if  the  plaintiff  was  in  tbe 
exercise  of  ordinary  care,  and  was  stmck 
and  Injured  by  one  of  defendant's  cars  be- 
cauae  of  «  failure  on  defendantfa  part  to  o- 
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ercise  ordinary  care  to  8tu)ply  reasonably  safe 
places  of  refuge  along  tlie  iiauUng  road,  not 
more  than  60  feet  apart,  as  required  by  law. 
There  are  several  objections  to  this  Instruc- 
tion. It  was  enoneons  because  there  was 
DO  OTldence  wbaterer  that  the  accident  oc- 
curred because  of  the  want  of  a  place  of  ref- 
uge along  the  main  track.  Phirthermore,  the 
Instruction  was  based  on  a  statute  which  pro- 
vides that  such  places  shall  not  be  required 
In  entries  from  which  rooms  are  driven  at 
regular  Interrals.  not  exceeding  20  yards; 
and  the  nndlsputed  evidence  was  that  the 
rooms  were  so  driven  from  the  entry  In  gnes- 
tfon.  It  was  also  erroneous  because  the  dec- 
laration wtLB  not  founded  upon  any  violation 
of  tbe  Btatnte^  bnt  on  negligence  at  common 
law,  Independenl^  of  tlie  ttatnte.  ISie  In- 
Btructlon  was  neither  applicable  to  the  Issne 
nor  the  evidence  and  It  could  not  be  cored 
by  any  other  Instmctton  because  It  directed 
a  verdict  upon  proof  of  the  hypothesis  of 
fact  contained  in  it  While  that  Is  troe.  the 
record  shows  that  both  parties  tried  the  case 
upon  the  same  theory  In  that  respect  The 
defendant  asked  and  the  court  gave  an  In- 
struction atatlng  the  exc^ttlon,  that  tbe  stat- 
ute did  not  reqtdre  tlie  defendant  to  hate  a 
place  of  refnge  cot  In  the  side  wall  of  tbe 
banllng  road,  where  the  plaintiff  was  Injured, 
If  rooms  were  divided  from  the  said  road- 
way  at  regular  Interval^  not  exceeding  20 
yards  apart  If  the  case  was  tried  upon  an 
Incorrect  tiieory  coneemlng  the  aroUcatlon  of 
the  statute  to  the  case,  both  parties  adopted 
the  theory.  The  defendant,  having  obtained 
from  the  court  an  instruction  applyli^  ^e 
statute  to  the  case,  cannot  be  heard  to  com- 
plain that  It  was  also  applied  In  another  In- 
struction  given  at  the  request  of  the  plslntlff. 

The  Judgment  of  the  Appellate  Goort  la  af- 
flnned.  Jndpnent  affirmed. 


(207  lU.  «24) 

KELLYVILLB  GOAL  OO.  r.  HARRIER. 
(Supreme  Court  of  Illinois.  Feb.  17,  1904.) 

OONSTTrVTIONAL  UiW  —  DEDUCTION  FROH 
WAGES-KQUAL  PROTECTION  OP  THK  LATO— 
INTERFERENCE  WITH  RIGHT  TO  CONTRACT. 

1.  Act  May  28,  1881.  IS  8.  4  (Laws  1891,  p. 
212),  declare  that  It  shall  be  nnlawtul  for  any 
person,  compesy,  corporatioii,  or  associatfon, 
employing  workmen  in  thie  state,  to  make  de- 
dactioQB  from  their  wages,  except  for  lawful 
inoQey,  checks,  or  drafts,  and  except  as  may 
be  agreed  for  hospital  or  relief  fond  for  sick 
or  Injured  employds,  and  anthorize  the  recovery 
of  dedactions  by  an  action  in  which  set-ofh  or 
counterclaims  are  forbidden.  Beld,  that  the  ez- 
en^rtion,  hy  section  6,  of  farmers,  farm  labor- 
ers and  aervauta,  from  the  provisions  of  the  act, 
rendered  such  sections  invalid,  as  depriving  min- 
ers and  manufacturers  of  the  equal  protection  of 
the  laws  gndranUed  hy  the  federal  Constitu- 
tion. 

2.  They  are  also  void  as  an  unauthorized  in- 
terference with  the  privilege  of  contracting. 

Appeal  from  Circuit  Court  Vermilion  Cono* 
ty;  M.  W.  Thompson,  Judge. 

Action  by  A.  J.  Harrier  against  the  Kelly- 
vUle  Coal  Company  in  justice  court  From  a 


Judgment  for  plalntiS  on  appeal  to  the  dr^ 
cult  court  defendant  appeals.  Reversed.. 

H.  M.  Steely,  for  appellant  W.  T.  Guun. 
for  appellee. 

CABTWRIGHT,  J.  Appellee  brought  this 
suit  before  a  Justice  of  the  peace  of  Ver> 
mill  on  county,  against  appelant,  to  recover 
for  wages  due  him  as  a  miner.  On  appeal 
to  the  circuit  court  a  Jury  was  waived,  and 
the  cause  was  submitted  to  tbe  court  for 
trial.  There  were  no  disputed  facts.  De- 
fendant owed  plaintlCf  for  wages,  and  plain- 
tiff was  indebted  to  defendant  ttx  groceries 
and  household  supplies  purchased  by  bim. 
The  only  controve^y  was  as  to  the  right  ot 
defendant  to  set  off  the  amount  due  from 
plaintiff  agatpst  his  demand  for  wages;  de- 
fendant claiming  that  right  and  admitting 
that  It  owed  plaintiff  the  balance.  Plaintiff 
claimed  the  right  to  recover  the  whole  amount 
of  wages  earned,  and  disputed  the  right  to 
set  off  against  the  same  Om  amount  due  from 
him  to  defendant 

Plaintiff's  claim  was  based  on  sections  S 
and  4  of  an  act  entitled  "An  act  to  provide 
for  the  payment  of  wages  in  lawful  money, 
and  -to  prohibit  the  truck  system,  and  to  pre- 
vent deductions  from  wages  except  for  law- 
ful money  actually  advanced,"  In  force  July 
.1,  1801.  laws  1891,  p.  212.  Tbe  first  and 
second  sections  of  said  act  were  declared  in 
the  case  of  Frorer  v.  People,  141  111.  171,  SI 
N.  BL  386,  16  L.  R.  A.  492,  to  be  repugnant 
to  the  Constitution  of  the  state  and  void. 
Those  sections  prohibit  aa  emplc^er  engaged 
in  mining  or  mannfactortng  from  keeping  or 
being  interested  In  a  store  for  fnmlsliing 
supplies,  tools,  clothing,  provisions,  or  gro- 
ceries to  his  employte,  and  declare  every  per- 
son, company,  corporation,  or  association  vio- 
lating that  prohibition  to  be  guilty  of  a  mis- 
demeanor and  liable  to  a  fine.  Sections  8 
and  4  are  as  follows: 

"Sec.  8.  It  shall  be  nnlawfnl  tm  any  pm- 
son,  company,  corporation  or  association,  on- 
pU^lng  workmen  in  this  state,  to  make  de- 
dnctions  from  tiie  wages  of  Its  or  thi^ 
workmen,  ezc^  for  lavrful  mcMiey,  checks 
or  drafts  actually  advanced  without  discount 
and  nc^t  such  sums  aa  may  be  agreed  upon 
between  employer  and  employee,  which  may 
be  deducted  for  hospital  or  i^Het  fund  for 
sick  or  tajnred  employees. 

"Sec.  4.  Any  deductions  made  frmn  the 
vrageB  of  any  workman  in  this  state,  except 
as  ^!ovIded  In  section  tiiree  &i  of  this  act 
may  be  recovered  In  any  appropriate  action 
before  any  court  of  competent  jurisdiction, 
together  with  such  reasonable  attorney's  fee 
as  the  court  in  Its  dlsfretlou  shall  think  prop- 
et,  and  no  otbet  or  conntei^lm  of  any  kind 
shall  be  allowed  in  such  action  or  proceed- 
ing." 

On  the  trial  of  this  case  defendant  sub- 
mitted to  the  court  a  number  ot  ^positions 
of  law  asking  the  court  to  bold  that  defend- 
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ant.  onder  tfae  law  and  Its  cbarter,  has  a 
legal  rlgbt  to  keep  a  store  and  furnish  and 
sell  to  Its  employ^  supplies,  tools,  clothing, 
provisions,  groceries,  and  such  other  articles 
as  Its  employ^  saw  fit  to  purchase  from  It, 
and  that  so  far  as  the  act  in  question  at- 
tempts to  deprive  defendant  of  the  right  to 
set  of^  against  the  demand  of  plalotifF  for 
wag^,  any  demand  owing  by  plaintiff  to  de- 
fendant for  groceries,  merchandise,  or  other 
articles  purchased  at  Its  stores,  when  it  al- 
lows snch  right  of  set-off  to  farmers  as 
against  their  employes,  is  repugnant  to  the 
CkinstltutlOD  of  the  United  States  and  the 
Constitution  of  the  state  of  lUinots.  The 
court  held  the  first  itroposltlon  to  be  the  law, 
to  the  effect  that  the  defendant  had  the  right 
to  keep  the  store  and  sell  such  goods  to  its 
employes  as  th^  choose  to  purchase,  but  re- 
fused to  bold  that  the  third  and  fourth  sec- 
tions were  In  vloIatioD  of  the  Oonstltution, 
or  that  the  act  was  rendered  unconstitutional 
by  the  provision  tbat  nothing  contained  In  It 
should  be  construed  to  Include  the  business 
of  farmers  or  farm  laborers  or  servants.  The 
court  held  that  an  employer  may  sell  goods 
to  an  employ^,  but  If  he  is  a  miner  or  manu- 
facturer he  cannot  lawfully  secure  payment, 
by  way  of  set-off.  Accordingly  the  court 
found  the  Issues  for  the  plaintiff,  and  entaed 
judgment  in  his  favor  for  the  whole  amount 
of  his  demand,  which  was  $21.27,  and  costs 
of  suit,  together  with  $20  attorney's  fees,  as 
provided  by  said  section  4. 

It  is,  of  course,  conceded  that  sections  1 
and  2  of  the  act  are  in  violation  of  the  Con- 
stitution, but  it  is  insisted  that  sections  S 
and  4  should  be  upheld.  We  do  not  see  how 
that  can  be  done,  and  must  hold  that  the 
whole  act  is  void.  Section  6  of  the  act  Is 
as  follows:  "Nothing  In  this  act  shall  be  so 
construed  as  to  Include  the  business  of  farm- 
ers, or  farm  laborers,  or  servants."  A  large 
proportion  of  the  employers  of  labor  in  the 
stote  are  farmers,  and  the  valuable  right  of 
set-off  Is  allowed  to  them,  while  It  is  denied 
to  the  miner  or  manufacturer.  A  farmer 
whose  employ^  is  Indebted  to  him,  if  sued 
by  the  employd,  may  set  off  the  amount  of 
such  Indebtedness  against  the  demand  of  the 
employe  for  wages,  and  the  recovery  can  on- 
ly be  for  tbe  balance  due.  The  employ^  of  a 
miner  or  manufacturer  is  not  limited  to  the 
recovery  of  the  balance  due  him,  but  may 
have  a  judgment  for  tbe  whole  amount  of 
bis  wages,  and  the  employer  Is  relegated  to 
a  separate  action  at  law  to  collect  what  is 
Justly  due  him,  if  he  can.  By  this  discrim- 
ination the  miner  and  manufacturer  are  de- 
prived of  the  equal  protection  of  tbe  laws 
guarantied  to  them  by  the  federal  Oonstltu- 
tion. It  Is  too  plain  for  argument  that  the 
exemption  of  farmers,  farm  lalrarers  and 
servants  was  a  material  consideration  with 
tbe  Legislature  In  the  passage  of  tbe  act, 
and  that  it  would  not  have  been  enacted  if 
they  bad  not  been  excluded  in  its  operation 
and  orotected  from  Ito  provisions.  The  whole 


act  Is  thereon  vpld.  Connonr  r.  Unloi 
Bewer  Pipe  Oo^  184  U.  S.  MO;  22  Sup.  Ct 
431,  46  L.  Bd.  679;  Mathews  v.  People,  208 
111.  388.  67  N.  E.  2a 

Furthermore,  It  Is  not  within  tiie  power  of 
the  l^egtslatore  to  provide  that  one  who  Is 
possessed  of  pn^rty  may  not  sell  It  to  aa- 
othw,  and  agree  with  the  porcbasw  to  work 
tor  him  In  payment  tor  IL  The  privUege  of 
contracting  Is  both  a  liberty  and  a  property 
right.  Frorer  t.  People,  supra.  The  laborer 
has  a  right  to  contract  with  respect  to  his 
labor,  and  to  make  such  tenna  and  agree- 
ments as  may  be  mutually  agreeable  to  him 
and  his  employer.  They  may  agree  tint  the 
labor  of  one  shall  be  paid  for  with  tbe  prvp- 
erty  of  the  other,  or  the  laborer  may  agree  to 
work-in  payment  of  a  pre-existing  debt,  and 
In  either  case  the  righto  of  the  parties  are 
free  from  toterference  by  tbe  Leglslatur& 
Barding  r.  People.  160  lU.  459,  43  B.  624, 
82  U  B.  A.  445,  62  Am.  St  Rep.  344. 

The  judgment  of  the  circuit  court  Is  re- 
versed, and  the  cause  Is  remanded  to  tijat 
court  for  further  proceedings  not  Inconsistent 
with  the  views  herein  expressed. 

Reversed  and  rmanded. 


(SOT  ni.  192) 

OLOS  T.  CABLm  et  aL 

(Supreme  Court  of  Ullnols.   Feb.  17,  1904.) 

PARTITION—TAX  DEEDS— CLOUD  ON  TITLE— 
REMOVAb-ACTIONS-TITLES  REVIEWABLE  — 
STATUTES  ~  CONSTRUCnOH  —  BOBDBN  OF 
PROOF— FINDINGS. 

1.  Under  Partition  Act,  8  39  (3  Starr  A  C 
Ann.  St.  1806  [2d  Ed.;  p.  2925),  providing  that 
in  all  suits  for  partition  the-  court  may  ioTe»- 
tigate  and  determine  all  ouestionB  of  cooflicting 
or  cootroverted  titles,  and  remove  clouds  on  tbe 
titles  to  any  of  the  premises  sought  to  be  pot^ 
tltioiied,  the  court  is  not  limited  to  an  exanH 
inatioa  of  the  line  of  title  in  which  the  ten- 
ants in  common  claim,  but  may  also  ooDstder 
other  claims  of  title  derived  from  otber  soarces; 
alleged  to  constitute  clouds  on  the  title  of  the 
tenants  in  common. 

2.  Where,  la  a  suit  for  partition,  complain- 
ant also  asked  tor  a  decree  settiag  aside  a  tsx 
deed  as  a  cloud  on  tbe  title  sou^t  to  be  pa^ 
titioned,  as  aothorlsed  1^  Partition  Act.  I  39, 
and  alleged  specific  reasons  for  the  invalidity 
of  such  tax  aeed,  the  burden  of  proof  was  on 
complalDant  to  establish  that  the  deed  was 
void. 

3.  Where,  In  a  suit  for  partition  and  to  set 
aside  a  tax  deed  as  a  doud  on  title,  tbe  couit 
fonnd  that  claimant  bad  no  right,  Htle,  or  Inter- 
eat  in  tbe  land,  anch  fisdiDg  was  equivalent  to 
a  finding  that  the  tax  deed  was  a  dond  on  eoa- 
plalnanfs  title. 

Appeal  from  Superior  Ooort;  OkA  ObuntT; 
Axel  Ghytraui,  Jndga 

BUI  by  NelUe  Carlin  and  otlien  against 
Jessie  O.  Darrow  and  others.  From  a  Judg- 
ment In  favor  of  complainants,  defendant 
Jacob  Gloa  appeals.  BeversedL 

This  Is  a  bill,  filed  on  December  18,  1901, 
In  the  superior  court  of  Cook  county,  by  tbe 
appellee,  Nellie  Carlin,  against  Jeasle  O.  Dar^ 
row,  Catherine  Schilling,  Jacob  Olos,  and 
Henry  L.  Glos  for  tbe  partition  of  two  lott^ 
known  as  lots  22  and  24  In  blo^  2  of  Donf* 


Digitized  by 


Google 


I1L> 


GiiOS  caiuj:n. 


929 


lu  Park  Addition  to  Qxlcago,  and  also  for 
ttw  removal  of  two  tax  deeds  aa  dondi  upon 
the  tme  to  the  Iota  sonsbt  to  be  partitioned. 
A  decree,  such  ai  la  hereinafter  set  forOit 
was  entered  In  favor  of  the  present  appellees 
and  against  the  appellant  Jacob  GIos.  The 
present  appeal  Is  prosecnted  from  such  de- 
cree. 

The  bill  alleges  that  the  complainant  be- 
low, Nellie  Garlln,  and  two  of  tbe  defendants, 
Jessie  a  Darrow  and  Catiiwlne  Schilling, 
are  the  owners  in  fee  simply  as  tenants  In 
cunmim.  of  said  lota  22  and  24;  that  the  ap- 
pellee MelUe  Oarlln  1>  the  owner  in  fee  of 
an  nndlvided  one^udf  of  saM  lots;  that  Jes- 
rie  O.  Danow  owns  an  undivided  one>half  of 
lot  23L,  and  Oaiaiaitte  Schilling  an  undivided 
one-half  of  lot  2L  The  bill  also  alleges  that 
the  appellant,  Jacob  Olos.  claims  an  inter* 
est  In  lot  24  by  virtue  of  a  tax  deed  dated 
June  21,  1901,  and  recorded  July  19.  1901; 
that  said  tax  deed  was  Issued  to  Jacob  Glos 
npiHi  api^lcatton  No.  6S00K  upon  a  tax  sale 
of  lot  24  to  Jacob  Olos  on  October  6,  1898, 
for  tbe  1897  general  taxes  thereon  fOr  111.88. 
Tb9  bill  also  makes  allegations  as  to  two 
certain  tax  deeds  Issued  to  Henry  Tj.  Olos 
conveying  to  him  said  lot  22;  but  tbe  con* 
troveny  with  Hairy  L.  Glos  was  settled  aft- 
er tbe  beginning  of  this  suit,  and  by  the  final 
decree  entered  tbe  cause  waa  dismissed:  wltli- 
ont  costs,  as  to  Henry  L.  Qlos,  and  as  to  tbe 
tax  deed  described  in  the  bUI  as  having  been 
issned  to  him,  so  that  there  is  here  now  no 
controversy  as  to  Henry  X^.  Olos. 

Tbe  bill  sets  up  that  the  tax  deeds  de- 
scribed thuKln,  including  the  tax  deed  of 
lot  24  to  Jacob  Qloa,  are  void  for  certain  rea- 
sona  appearing  In  tbe  proceedings  tor  said 
tax  sales  and  In  the  appllcatloas  filed  for  the 
Issnance  ct  said  deeds;  and  the  bill  sets  forth 
some  10  or  11  spedflc  reasons  why  said  tax 
deeds  are  void.  Among  the  reasons  alleged 
are  that  the  precept  and  judgment  for  «tch 
of  said  tax  sales  were  void,  because  the  court 
liad  no  jurisdiction,  and  because  tbe  judg- 
ment recites  that  It  is  for  both  taxes  and  aa- 
aessmmta.  The  bill  also  alleges  "that  said 
tax  deeds  exist  of  record  uncanceled,  are 
clouds  upon  tbe  title  to  said  real  Mtate,  and 
temiL  to  depreciate  ite  value  and  prevent  a 
«Ue  hereof."  Ttn  bin  avws  that  complain- 
ant la  jready  and  willing  and  offers  te  repay 
to  the  holders  of  the  tax  deeds  the  several 
■monnte  paid  by  them  at  tbe  tax  sale^  with 
lawful  Interest  tiieretm.  and  all  subsequent 
taxes^  with  Interest,  and  sucb  further  sums 
aa  equity  may  require  aa  conditlona  prece- 
dent to  the  setting  aside  of  said  deeds.  1!b» 
bin  prays  tM  partition,  and  that,  in  case  it 
cannot  be  made^  tbe  real  estate  be  sold,  and 
tbe  proceeds  be  divided.  It  also  ivays  "that 
■aid  tax  deeds  be  removed  as  clouds  upon  the 
title  to  said  real  estate;  that  defendants 
Jacob  Glos.  Henry  L.  Olos.  and  those  claim- 
ing undtt  them,  be  restrained  from  assert- 
ing any  rigbt,  tltl^  or  interest  fn  said  real 
estate." 

68N.B^-(S0 


Jacob  Gloa  filed  an  answOT,  denying  that 
Nellie  Carlin.  iTessie  O.  Danow,  and  Oatherloe 
Schilling  vere  tbe  owners  in  fee  simple,  as 
tmants  In  common,  of  tbe  premises  In  ques- 
tion, .and  claiming  that  he  and  Emma  J. 
Glos  and  D.  Amcdd  are  tbe  owners  of  said 
premises;  that  at  the  time  of  the  fllhig  of  the 
bin  aU  interest;  If  any,  which  the  complain- 
ant and  JMSie  O.  Darrow  and  Catherine 
BchilUng  had,  had  been  lost  through  ^e  tex 
deeds,  Def  sidant  Jacob  Olos  denies  that  the 
tax  deeds  mentioned  In  the  btn,  or  tStber  of 
them,  are  illegal  for  any  of  the  reasons  stat- 
ed in  the  bin,  and  denies  that  the  reasons 
stated  are  sufBcient  to  tender  said  tex  deeds, 
ox  any  of  ttiem,  invalid,  but  avera  that  each 
one  of  said  tax  deeds  la  a  valid  and  le^I 
conveyance,  etc 

The  answers  of  Jesaie  O.  Darrow  and 
Catherine  SchUllng  admit  the  ownership  of 
the  property  as  aneged  in  the  bill,  and  join 
with  complainant  in  .alleging  tbe  Invalidity 
of  the  tax  deeds  therein  described  for  the 
reasons  therein  set  forth,  and  ask  that  the 
same  may  be  rranoved. 

In  Ite  final  decree,  rendered  on  B^tember 
21.  1008.  the  court  below  fomid  that  It  had 
jurisdiction  of  the  subject-matter  and  ot  tbe 
parties;  "that  equities  «re  with  the  com- 
plalnant;  that  the  material  allegations  of  the 
bill  are  tru^*;  that  the  parties  own  undivid- 
ed Interests,  aa  alleged  In  the  bill;  that  Ja- 
cob Olos  claims  some  title  or  Interest  in  lot 
24  by  virtue  of  the  tex  deed  dated  June  21, 
1901,  "but  the  conrt  finds  that  said  Jacob 
Glos  has  fftUed  to  show  or  estebllsh  and 
has  no  right,  title,  or  tuterest  whatever  la 
or  to  said  lot  24  under  or  by  virtue  of  said 
tax  deeds,  or  in  any  manner  whatsoever"; 
that  "Jacob  Qtos  has  no  right,  tltl^  or  Intet^ 
est  In  or  to  said  lote  under  the  said  tax  deed 
issued  to  him.  or  In  any  manner  wbatooever.** 
The  decree  then  orders  tbat  partition  be 
made,  and  appoints  commtssloners.  ete. 

Jacob  Glos  (John  R,  O'Connor,  of  counsel), 
pro  so.  OUver  &  Hecartney,  for  appeUeea. 

UAOBTTDBB.  J.  (after  stetlng  tbe  facte). 
This  Is  a  Ull  for  partition  and  fw  the  re- 
moval of  certain  tax  deeds  as  clouds  upon  the 
title.  The  final  decree  found  that  the  parties 
alleged  in  the  bin  to,  be  the  owners  In  fee  of 
the  lote  as  tenaote  in  common  did  own  the 
intweste  claimed  by  them;  and,  subeten- 
tlany,  there  Is  no  ccmtroversy  upon  the  ques- 
tion of  such  ownership  and  the  right  of  the 
tenanto  In  common  to  partition.  The  real 
controversy  is  between  the  tenante  In  com- 
mon, owning  undivided  Intereete  In  the  prop- 
erty, and  Jacob  Gloi^  as  to  the  tax  deed  of 
lot  24  held  by  him. 

Section  38  of  the  i>artItlon  act  provides 
that  "in  all  suits  for  the  partition  of  real 
estate,  whether  by  bill  In  chancery  or  by  pe- 
tition, under  this  act  the  court  may  investi- 
gate and  determine  all  questions  of  conflict- 
ing or  controverted  titles,  and  remove  clouds 
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upon  tbe  titles  to  anf  of  the  prf  mlse>  nngbt 
to  lie  partitioned."  etc.  8  Starr  &  C.  Ann. 
St.  188G  (2d  Ed.)  p.  2825.  In  construing  this 
statute  we  have  held  Uiat  In  a  hill  for  partl< 
tlon  filed  thereonder  the  examination  of  title 
la  not  limited  to  the  line  at  title  In  which  tbe 
tenants  in  commra  claim,  bat  that  separate 
titles,  d^rired  from  other  sonrces*  and  claim- 
ed In  other  cbains  of  title,  can  be  brought  be- 
fore tlte  comrt  and  investigated  in  such  a 
proceeding,  and  that  clouds  upon  titles  may 
be  remoTed  In  the  partition  suit.  In  snch 
cases  the  comi;  having  jurisdiction  for  tbe 
purpose  of  making  partition,  is  aathorlzed  to 
proceed  to  settle  questions  of  controverted 
titles  between  the  parties.  The  partition  act 
thus  allows  two  hinds  of  relief  In  relation  to 
two  duraent  subjects  to  be  sought  In  the 
same  proceeding,  to  wit,  partition,  and  tbe 
removal  of  clouds  upon  the  title  sought  to  be 
partitioned.  Gage  t.  Reld.  104  lU.  600;  Mott 
V.  Danville  Seminary,  129  III.  40B,  21  N.  B. 
027;  Hughes  v.  Came.  185  lU.  519,  26  N.  B. 
517.  Where  a  bill  Is  filed  for  the  pnrpose  of 
removing  a  tax  deed  as  a  cloud  upon  the  ttti^ 
the  burden  of  proof  is  i^on  tiie  complainant 
to  show  that  the  tax  deed  is  invalid,  and  not 
upon  the  bolder  of  tbe  tax  deed  to  show  that 
his  deed  is  valid.  Such  has  been  the  holding 
of  this  court  in  a  numba  of  cases.  In  Hyde 
V.  Heath,  76  IlL  881,  it  was  held  that  upon 
bill  filed  to  impeach  and  set  airide  a  tax  &>ed 
as  a  cloud  upon  the  complalnant^s  tttie  the 
burden  of  proof  is  town  the  nunplainant,  and 
he  must  prove  the  allegations  of  bis  bill,  and 
show  the  Invalidity  of  the  deed.  See.  also, 
Gage  T.  Reld.  supra;  Oage  v.  Bisaell,  119  III. 
802,  10  N.  E.  238:  Oage  T.  Stokes,  125  lU.  40, 
16  N.  B.  925;  Gage  v.  McLaughlin,  101  UL 
165. 

In  the  case  at  bar  the  bill  alleges  fbat  the 
tax  deed  of  lot  24,  held  by  appellant  was  to* 
valid  fw  cwtaln  specific  reasons,  and  tt  was 
necessary  Ux  tbe  complainant,  to  ordCT  to 
remove  snch  deed  as  a  cloud  upon  tbe  tl- 
tie  to  prove  that  tiie  deed  was  tovalid  for 
some  <Hie  or  mote  of  the  reasons  alleged. 
It  is  well  settied  that  the  prooto  and  aUega- 
tions  must  agree.  '*It  Is  a  ftimUlar  rule  to 
equity  that  a  complainant  Is  not  permitted 
to  state  his  case  one  fray  to  his  bill,  and 
make  another  and  a  dlfFerent  case  by  tbe 
evidence.  He  must  recover,  if  at  all,  on  tbe 
grounds  stated  In  the  bill.  Tbe  allegata  and 
probato  must  correspond."  Terre  Haute  & 
Indianapolis  Railroad  Go.  t.  Peoria  ft  Pekln 
Union  Railway  Co.,  167  III.  296,  47  N.  B.  518; 
?urdy  T.  Hall,  U4  IlL  298,  25  N.  B.  645; 
Ij'llnn  V.  Owen,  58  lU.  111.  Here  no  proof 
(Whatever  was  admitted  estoblidiing  tiie  to- 
validity  of  the  tax  deed.  The  complainant 
below,  the  present  appellee  Nellie  Carltn, 
introduced  to  evidence  the  tax  deed  Itself. 
Tbe  court  below  excluded  all  the  evidence 
offered  by  appellee,  and  admitted  simply  tbe 
tax  deed.  The  decree,  however,  finds  that 
all  the  material  allegations  of  tbe  bill  are 
true,  but  this  finding  Is  without  support  to 


the  evidence  as  to  the  most  material  an^- 
tlon  made  to  regard  to  tbe  tax  deed  ot  lot 
24.  No  proof  whatever  was  admitted  u  to 
tbe  invalidity  of  that  deed. 

The  theory  of  the  chancellor  betow  seems 
to  have  been  that,  because  this  was  a  par 
titlon  proceeding,  all  the  parties  were  requir- 
ed affirmatively  to  estobllsh  their  respective 
ttties,  and  that  it  was  Incnmboit  upon  the 
appellant,  Jacob  Oloe^  to  prove  tbe  vallditr 
of  bla  tax  deed,  and  not  tocnmbent  upon  the 
complainant  below  to  estobllsh  Ito  tovalld- 
i^;  and  the  final  decree  was  rendered  upon 
this  theory.  We  are  not  aware  of  any  rule 
which  reqnhres  tbe  proof  as  to  Ibe  removal 
of  a  cloud  upon  title  to  be  difC^ent  to  a  par- 
tition suit  from  what  tt  is  to  a  suit  whoe 
tbe  only  relief  ftought  Is  the  removal  of  the 
cloud.  If  this  were  a  bill  merely  for  ttie 
removal  of  a  tax  deed  as  a  cloud,  and  not 
for  partition,  it  would  not  be  contended  that 
the  burden  of  proof  was  ntk  upon  the  com- 
plahunt  to  show  that  the  tax  deed  was  to- 
valid,  because  only  to  that  way  could  he 
prove  that  the  tax  deed  was  a  <^ud  upon 
his  Utie^  as  alleged  in  the  bllL  Where  tbe 
proceeding  Is  for  partition,  and  also  for  tbe 
removal  of  a  tax  deed  as  a  cloud  iQ>on  the 
title  sought  to  be  partitioned,  the  same  role 
la  applicable;  that  is  to  say,  the  burden  ot 
proof  is  upon  the  comidatoant  to  eatobllsfa 
tbe  tovaUdity  of  tbe  tax  tiUe.  There  to  no 
reason  why  the  rule  should  be  any  different 
to  tbe  one  case  from  what  It  li  to  the  otbw. 
Hyde  T.  Heath,  snpra;  Oage  v.  Held,  supra; 
Gage  V.  Curtis,  122  ill.  620,  14  N.  E.  30. 

It  la  said  tqr  connsel  for  appdlees  tbat 
there  was  here  no  finding  by  the  court  tbat 
the  tax  deed  was  a  cloud,  and  no  decree 
that  it  should  be  removed  as  a  doad.  Tbe 
court;  however,  finds  to  its  decree  tliat  "Ja- 
cob Olos  baa  no  tigbt,  titie^  or  IhterMt  to  m 
to  said  loto  under  tbe  said  tax  deed  iaaned 
to  him,  or  to  any  manner  wbatooever."  This 
finding  Is  snbstontially  equivalent  to  a  find- 
ing tbat  the  tax  deed  waa  a  cloud  upon  the 
ntl^  and  should  be  removed,  because  the 
latter  finding  would  have  given  no  fnrttier 
or  greater  relief  than  tbe  flndtog  actually 
made.  If  Jacob  GIos  bad  no  right  titles  or 
interest  to  lot  24  under  tbe  tax  doad  Issoed 
to  blm,  and  the  court  made  a  decree  to  fliat 
effect,  then  appelleee  obtolned  the  reUef  for 
which  they  prayed  without  the  admission  to 
evidence  of  any  proof  whatever  as  to  tbe  In- 
validity of  the  tox  deed.  The  decree  also 
finds  that  **Jacob  Olos  has  failed  to  sbov  or 
establish"  any  titie.  It  made  no  difteence 
whether  he  failed  to  establish  or  show  any 
title  or  not.  Inasmuch  as  under  the  all^a- 
tlons  of  tbe  bill,  and  in  order  to  obtato  the 
relief  asked  for,  it  was  necessary  for  tbe 
appellees  to  prove  that  the  tax  deed  was 
invalid.  We  are  of  tbe  opinion  that  the 
theory  upon  which  the  trial  court  proceeded 
In  holding  that  the  appellant.  Olos.  was 
obliged  to  establish  the  validity  of  his  tax 
titie,  and  that  the  appellees  were  not  obliged 
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to  sbow  ill  Inralldlty,  wu  enoneoai.  and 
opposed  to  the  eonent  of  autborlty  In  this 

Btate. 

For  tbe  error  above  Indicated,  the  decree 
of  tbe  superior  court  o(  Cook  county  Is  re- 
versed, and  tbe  cause  Is  remanded  to  that 
court  for  further  proceedings  In  accordance 
with  the  views  herein  expressed.  Beversed 
and  remanded. 


(»7  ni.  uo) 

HOGUB  et  aL  v.  STEEL  et  al. 
(Supreme  Court  of  Illiaois.   Feb.  17,  1901.) 

HUSBAND  AND  WIFK  —  BEgUiyriNQ  TRUSTS  — 
DBBD  TO  Wira  CONVBYINO  HOMB- 
fflVAD— BPniCT. 

LA  deed,  necated  hr  a  huBband  alone,  par- 
porting  to  coover  Ua  homeatesd  to  Ms  wife, 
passes  no  estate,  where  he  continued  la  pofsea- 
bIod  thereof  until  his  death,  and  a  deed,  executed 
b7  the  wife  after  tiie  husband's  death,  purport- 
ing to  convey  such  pn^erty,  passes  no  fee  to  the 
grantee. 

2.  Evidence  that  a  husband,  on  removing  with 
his  wife  from  Ohio  to  Illiuols,  purchased  land 
In  Illinois  wttU  money  obtained  from  his -wife 
wliile  they  resided  in  Ohio,  does  not  establish  a 
resultine  trust,  in  the  wife;  it  being  assumed, 
in  tlie  absence  of  any  evidence  to  the  contrary, 
that  tiM  common  law  prevailed  In  Ohio  during 
the  period  they  redded  there. 

Appeal  from  Circuit  Gonr^  Glar  Connly; 
S.  S.  Dwlgbt,  Judge. 

Suit  by  Silas  Steel  and  others  against  Har- 
riet Hogua  and  another.  From  a  decree  for 
plaintiffs,  defendants  appeal.  Affirmed. 

Thomason  ft  Boyles,  for  appellanta.  Bom 
&  McGolloni,  for  appellees. 

BOOGS,  J.  This  was  a  bill  In  chancery 
for  ft  decree  partlttonlng  afid  allotting  the 
east  halt  of  tbe  sontlieast  qoarter  of  section 
27,  town  6  north,  range  6  east  of  the  third 
principal  meridian,  in  Clay  county,  among 
tbe  heirs  at  law  of  one  William  9teel,  de- 
ceased. In  tbe  proceeding  a  cross-bill  was 
filed,  asking  that  tbe  title  to  the  southeast 
quarter  of  tbe  southeast  quarter  ol  the  said 
tract  be  declared  t»  be  in  one  Harriet  Hogoe^ 
and  ttiat  the  title  to  tbe  northeast  qnarter  of 
the  southeast  quarter  of  said  timet  be  sstab- 
lisbed  in  one  Emma  OotA. 

Said  William  Steel,  deceased,  received  a 
deed  purporting  to  convey  said  tract  of  land 
to  bim  on  tbe  4th  day  of  October,  1872.  At 
once  thereafto:  be  made  bis  home  on  said 
tract  of  land,  and  resided  there  with  Ills 
family  mitil  the  time  of  bis  death,  which  oc- 
cnrred  on  tbe  11th  day  of  Jannary,  1901.  He 
was  a'  bonsebt^der  and  tbe  bead  of  a  family, 
and  tbe  tract  of  land  vras  his  homestead,  and 
did  not  at  any  time  exceed  91,000  In  value. 
On  tbe  26tb  day  of  March.  1891,  said  William 
Steel  signed  and  acknowledged  a  deed  pur- 
porting to  convey  tbe  tract  of  land  to  his 
wife,  Catherine  Steel,  but  the  wife  did  not 
join  as  a  grantor  in  soch  deed,  and  the  hus- 
band and  the  wife  remained  In  possession  of 


t  L  See  Homestead,  voL  S,  Gent  Dig.  |  ISL 


tbe  homestead  estate  after  the  conveyance, 
during  tbe  remainder  of  his  lifetime.  Tbe 
lands  described  In  tills  deed  being  the  home- 
stead of  the  grantor  and  said  Catherine,  bis 
wlf^  and,  being  of  value  not  exceeding  $1.- 
000,  and  tbe  possession  remaining  with  tbe 
grantor,  the  deed  to  Catherine  was  without 
any  legal  efficacy  to  invest  her  with  any  in- 
terest or  title  In  the  iand.  Anderson  v. 
Smith,  159  III  93.  42  N.  E.  306;  Despaln  v. 
Wagner,  163  lU.  59S,  45  N.  G.  129.  Tbe  tltie 
therefore  remained  In  said  William  Steel. 
Catherine,  the  wife,  after  the  death  of  Wil- 
liam, her  husband,  executed  a  deed  purport- 
ing to  convey  tbe  south  40-acre  tract  of  the 
land  to  one  Harriet  Hogue,  her  daughter  by 
a  former  husband;  and  at  the  same  time 
the  said  Catherine  executed  a  deed  purport* 
ing  to  convey  tbe  north  40-acre  tract  to  Em- 
ma Cook,  a  daughter  by  said  William  Steel, 
deceased.  As  Catherine  had  no  Interest  In 
the  fee  of  these  lands,  her  grantees  took  no 
Interest  in  fee  by  reason  of  these  deeds. 
Catherine,  tbe  widow  of  said  William  Steel, 
deceased,  died  March  13,  1902;  and  on  the 
10th  day  of  May,  1002,  tbe  appellee  Silas 
Steel,  a  son  of  said  William  Steel,  deceased, 
filed  this  bill  In  chancery  against  the  other 
heirs  at  law  of  said  Catherine  Steel  for  a 
decree  declaring  the  title  to  the  land  to  be 
In  the  heirs  at  law  of  said  William  Steel, 
deceased,  and  fen-  a  decree  partitlonli^  the 
same  among  the  heirs  at  law  of  said  Wil- 
liam Steel.  Emma  Cook  and  Harriet  Hogue 
filed  a  cross-bill.  In  which  they  alleged  said 
William  Steel,  deceased,  purchased  tbe  said 
lands  with  money  which  belonged  to  his 
said  wife,  Catherine  Steel,  and,  without  the 
knowledge  or  consent  of  tbe  wife,  and  In 
violation  of  her  rights,  procured  the  title  to 
the  land  to  be  conveyed  to  himself.  The 
contention  of  the  complainants  In  this  cross- 
bill was  that  a  trust  arose  by  operation  of 
law  in  favor  of  Catherine  Steel,  and  that  said 
William  Steel  held  the  title  to  the  land  In 
trust  for  said  Catherine;  that  be  executed 
tbe  deed  to  her  In  order  to  carry  the  trust 
Into  legal  execution;  that  said  Catherine 
thereupon  became  vested  with  the  legal  title 
to  tbe  lands,  and  conveyed  good  title  to  one 
tract  thereof  to  one  of  the  complainants  In 
the  cross-bill,  and  good  title  to  tbe  other 
tract  to  the  other  of  said  cross-complainanta. 
Upon  a  bearing  a  decree  was  entered  dis- 
missing the  cross-bill  and  granting  tbe  prayer 
of  the  original  bllL 

We  think  the  chancellor  correctly  decided 
that  the  evidence  did  not  disclose  facts  req- 
uisite to  create  a  resulting  trust  in  favor  of 
Catherine  Steel.  Tbe  burden  of  proof  Is  on 
tbe  party  who  asserts  the  existence  of  an 
implied  trust.  It  may  be  established  by  pa- 
rol proof,  but  the  long-established  rule  Is  that 
the  proof  of  the  facts  necessary  to  create  tbe 
trust  must  be  clear  and  convincing.  Fran- 
els  V.  Eoades,  146  III.  635,  35  N.  B.  232;  Kos- 
ter  V.  Miller,  149  III.  195.  37  N.  E.  46;  IS 
Am.  ft  Eng.  Ency.  .of  Law  <9d  Ed.)  1174. 
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William  Steel  and  wife  mored  to  Illinois 
from  Ohio  Id  1872.  and  he  purchased  the  land 
In  October  of  that  year.  We  find  In  the  rec- 
ord proof  of  statements  made  by  him  to  sev- 
eral witnesses,  tn  substance,  that  "the  mon- 
ey that  bought  the  land  was  his  wife's  mon- 
ey." To  Mr.  C^esley  be  said,  he  came  oat 
West  (from  Ohio)  with  his  wife's  money; 
that  he  invested  It  in  this  land,  and  took  the 
title  In  bis  own  name.  It  was,  however, 
proven  by  witnesses  who  had  knowledge  of 
the  transaction  which  resulted  In  the  pur- 
chase of  the  land  that  the  purchase  price 
thereof  was  $S00.  and  that  Steel,  in  pay- 
ment of  that  sum,  gave  a  team  of  horses  and 
their  harness,  and  a  wagon,  and  $250  In 
money.  The  same  witnesses  testified  Steel 
procured  the  money  by  selling  wheat  which 
be  raised  and  marketed  before  leaving  the 
state  of  Ohio.  Steel  and  his  wife  were  mar- 
ried in  Ohio  In  1851,  1852, 1853,  or  1851;  the 
testimony  as  to  such  date  being  uncertain. 
She  was  a  widow,  and  acquired  some  prop- 
erty from  the  estate  of  her  former  husband, 
and  there  la  some  testimony  that  she  own- 
ed some  land  In  her  own  right  Steel  had 
little  or  no  property.  The  property  of  the 
wife  was  used  In  buying  a  home  in  West- 
chester. Ohio.  This  property  was  sold  and 
other  property  bought  In  Monroe  Mills,  Ohio. 
The  last-named  premises  were  sold,  and  prop- 
erty purchased  near  Mt  Vernon,  Ohio.  The 
dates  of  the  sales  and  purchases  of  these 
different  properties  are  not  shown;  nor  is  It 
disclosed  in  whose  name  the  titles  thereto, 
or  any  of  them,  were  taken.  In  1872  the  ML 
Vernon  property  was  disposed  of,  but  for 
what  price  or  how  the  same  was  imld  for  is 
not  shown.  Nearly  or  quite  20  years  elapsed 
after  their  marriage  before  they  moved  to 
Illinois.  There  Is  no  proof  to  show  that  the 
wife  daring  that  period  kept  separate  con- 
trol or  ownership  of  the  proceeds  of  the  sale 
of  the  real  estate.  Indeed,  the  theory  of  the 
cross-bill  is  that  the  husband  had  possession 
of  the  moneys  of  the  wUe.  The  Income  of 
the  wife's  real  estate  and  the  money  belong- 
iDg  to  the  wife,  according  to  the  common  law, 
became  the  property  of  the  husband;  and  so, 
also,  did  the  choses  In  action  belonging  to 
her.  If  reduced  to  possession  by  the  husband. 
There  being  no  ivoof  to  the  contrary,  we  are 
to  aasnme  the  common  law  prevailed  in  the 
Btate  of  Ohio  during  the  period  from  1851  to 
1872.  Crouch  t.  Hall,  15  III.  203;  Tinkler  t. 
Cos,  68  III.  118;  Sehlee  t.  Ouckenhelmer,  179 
UL  S83,  54  N.  E.  S02.  It  cannot  be  said  the 
evidence  discloses  that  this  rule  of  the  com- 
mon law  had  not  operated  to  invest  the  hus- 
band with  the  title  to  the  proceeds  of  the 
sale  of  the  real  estate  interests  of  the  wife. 
Tbie  statute  adopted  In  this  state,  authorizing 
a  married  woman  to  bold  and  retain  the  title 
to  her  property,  has  no  effect  to  divest  the 
title  which  has  vested  in  the  husband  dur- 
ing their  residence  hi  a  sister  state  where 
the  common-law  rale  obtained.  Tinkler  t, 
GfO,  Bupia.  The  proof  was  therefore  insuffi- 


cient to  show  that  Catherine  Sted  had  le- 
gal ownership  or  title  to  any  money  or  prop- 
erty which  could  have  been  applied  by  her 
husband  In  the  purchase  of  the  land.  Keith 
v.  Miller.  174  III.  64,  51  N.  E.  151;  Errlngdale 
T.  Rlggs,  148  111.  403,  36  N.  E.  93;  Clsana  v. 
Walters,  100  III.  623.  That  William  Steel 
paid  In  part  for  th^  land  to  a  team  of  horses, 
the  harness  for  them,  and  a  wagon,  was  w^ 
proven.  There  la  no  inoot  the  wife  bad  any 
interest  therein. 

The  statements  proven  to  have  been  made 
by  William  Steel  as  to  the  ownership  of  the 
money  used  in  the  purchase  of  the  land  may 
be  fairly  understood  to  mean  no  more  Hwn 
that,  as  he  had  oome  Into  Qie  possesslmi  of  an 
equal  or  greater  amoont  to  money  or  prop- 
erty  through  his  wife,  she,  as  a  mere  mntter 
ot  abstract  right,  on^t  to  be  r^rded  to  be 
the  owner  of  any  money  or  propo^  used  In 
the  purchase  of  land  tor  their  hom& 

The  evidence!,  when  carefully  considered, 
was  properly  considered  by  the  chancellor  to 
be  Insufficient  to  show  that  Mrs.  Steel  wu 
the  owner  of  the  money  and  property  which 
were  used  In  paying  for  the  land.  - 

The  decree  la  affirmed.  Decree  affirmed. 


(207  111.  51T) 

HBHSCHBAOH  t.  COHEN. 

(Supreme  Oonrt  of  IlHaotaL  Feb.  17,  ISOft.) 

BJBCTUBNT  —  TRESPASS     Q0ARB  CI.A.U8UH 
FRBQIT-JUDOUKNTS— RES  JUDICATA 

—ISSUES-PROOF. 

1.  Where  In  an  action  for  trespass  qua  re  clan- 
turn  a  plea  of  liberum  teflementmn  Is  filed,  in 
a  Bnbseqneot  ejectment  salt  between  the  asm* 

fiarties  to  recover  the  same  land  parol  evidence  ' 
s  admiaaible  to  mpport  a  plea  of  res  Jadlcatn  to 
show  that  the  main  Issue  tried  la  the  tnspaai 
suit  was  the  ownership  of  the  property. 

2.  Where  Id  an  action  of  trespass  quare  elan- 
snm  for  cutting  timber  frcoa  plaintiff^B  land  tbe 
defense  consisted  of  a  plea  of  Ubemm  tene- 
mentom,  and  the  main  ISBUe  tried  was  the  own- 
erahip  of  the  property,  which  was  determined  in 
defendant's  favor,  the  Judgment  In  such  action 
was  res  judicata  in  a  snbseqoent  action  of  eject- 
meut  between  the  same  parties  to  recover  tbe 
same  land. 

Appeal  from  Circuit  Court,  Rana<dplt 
County;  B.  D.  W.  Holder,  Judge. 

Action  by  Henry  Hwsdibach  against  Wil< 
liam  L.  Cohen.  From  a  Judgment  In  favor  of 
defendant,  plaintiff  appeals.  Affirmed. 

This  is  an  action  of  ejectment,  begun  on 
August  24,  1903.  in  the  circuit  court  of  Ran- 
dolph county  by  the  appellant  agatost  tbe 
api>ellee.  The  trial,  which  was  before  tbe 
court  without  a  jury,  resulted  in  a  Judg- 
ment entered  on  S^tember  24,  1903,  In  fa- 
vor of  the  defendant  below,  appellee  bere, 
and  against  plaintiff  below,  appellant  hvre, 
for  costs  of  suit.  Tbe  present  appeal  Is  proa- 
ecuted  from  the  judgment  so  entered. 

The  property,  which  appellant  claims  in 
fee,  Is  described  as  follows,  to  wit:  "Sur- 
veys 222  and  223.  claims  1,287  and  1,28a.  In 

11.  Sm  JudgDun^  ToL  atk  Oaat.  Dtc-  i  OtL 
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the  commoQ  fields  of  Ka«lrfliiW>,  In  township 
7  flontb,  ranges  7  and  8  wes^  In  the  coantr 
of  Bandolpb." 

Plaintiff  below  Introdaced  In  erldence  a 
Aeied  dated  October  1^  1893*  executed  to  him 
by  a  fl|>eclat  master  In  cbanceiy  of  Bandolph 
coonty.  which  deed  was  tssoed  in  pursuance 
of  a  decree  entered  at  the  S^jtember  term, 
18^  of  tbo  drcnit  court  of  that  count7t  in 
a  partttltm  suit  and  vhkh  deed  recites  that 
flie  premises  therein  described,  to  wit;  sup- 
Teys  222  and  223*  above  set  fiorth,  were  sold 
to  Henry  Hersehbach  fw  the  sum  of  |%7S5. 
Plaintiff  below  also  Introduced  a  certain  plat 
of  said  surras,  drawn  by  the  county  fturv«y- 
Qt,  showing  total  length  of  the  south  Une  of 
sorr^  222  to  be  186  chains,  and  showing 
both  surreys  to  nuitaln  101.80  aere%  whidk 
nirv^  was  made  July  8, 1902;  also  copy  of 
the  goTernment  field  notM  of  Bandolph  coun- 
ty, showing  copy  at  plats  and  original  gov- 
emment  field  notes  of  said  surreys,  showing 
metes  attd  bounds  dcacriiitlon,  and  showing 
the  Mississippi  river  as  the  western  bound- 
ary of  the  soXT^s;  and  also  a  copy  of  the 
government  field  notes  of  said  ooonly,  ahow- 
ing  said  surveys,  the  common  flelAi  of  Eas- 
kaskla,  and  the  accretions,  known  as 
"Bureh's  Island,"  and  showing  the  soutti  line 
of  survey  222  to  be  188  chains^  etc  Upon 
the  trial  below,  the  plaintiff  Introduced,  two 
witnesses,  who  were  examined  orally. 

The  defenduit  below,  appellee  here.  Intro- 
duced in  evidniGe  the  declaration,  pleas.  In 
■tmcUons,  verdldt,  Judgment,  and  other  pro- 
ceeding* in  a  certain  trespass  suit,  brought  to 
fbe  Septembw  tarn,  1902,  cS  said  court  by  the 
present  app^lan^  Heracbhaeh,  against  tin 
present  ftiq)ellee«  Cohen.   In  the  trespass  suit 
the  declaration  charged  that  the  defmdant, 
Coheh,  cut  and  dntroyed  13ie  timber  of  the 
plaintiff  of  the  value  of  $600  'then  growIi« 
and  being  In  and  upon  certain  lands  of  the 
plalntor  there  situate,  b^ng  part  of  surv^ 
222  and  228,  •  •  •  and  took  and  carried 
away  the  said  *  *  •  timber*  and  convert- 
ed and  diqtosed  <tf  flie  same  to  bla  own  use," 
etc  To  the  declaration  In  tiie  trespass  suit 
two  pleas  were  filed,  one  a  plea  of  not  guilty, 
and  the  other  a  plea  of  llbemm  tenementum. 
In  the  latter  plea  it  was  set  op  "that  the 
close  in  the  said  declaration  mentioned,  and 
In  which,"  etc.,  "now  Is,  and  at  the  time 
when,"  etc.,  '*was,  the  dose,  soil,  and  free- 
hold of  the  defendihit"  The  instructions  in 
the  bespass  suit  instructed  the  Jury  as  to 
tbe  boundaiy  line  between  adjoining  owners 
on  tbe  Itiand  and  mainland,  and  as  to  the  lo- 
cation of  the  slough,  claimed  to  be  the  bound- 
ary Une  between  tiie  two  tracts,  and  as  to  its 
cbange  of  position  by  reastm  of  the  change 
in  the  bed  or  current  of  the  river,  Tbo  trial 
In  tbe  trespass  suit  was  before  a  jury,  and 
'tbe  Jury  therein  returned  a  verdict  on  Sep- 
tember IS,  1002.  finding  the  defendant  there- 
in, the  present  appellee,  not  guilty.  Motion 
for  a  new  trial  In  the  trespass  salt  was  over- 


ruled, and  Judgment  was  rendered  In  favor 
of  defendant  on  the  verdict  and  against  the 
plaintiff  therein,  the  present  appellant,  for 
costs  of  suit 

Upon  the  trial  below  of  the  present  eject- 
ment suit  the  following  stipulation  was  made 
between  the  parties:  "It  Is  admitted  that 
the  land  sued  for  in  this  case  Is  tbe  same 
land  that  was  involved  in  an  action  in  tres- 
pass conuMuced  by  Mr.  Hersehbach,  tlw 
plaintUf,  Against  Cohoi,  the  defendant,  which 
was  finally  di^osed  of  at  the  September 
term,  1902,  of  tUs  court  It  is  agreed  that 
when  all  the  evldeaice  Is  In  on  this  Question 
of  former  adjnffication.  If  the  court  holds 
^t  the  plea  of  former  adjudication  is  not  a 
defense  In  this  suit;  tiian  Judgment  shall 
pass  for  the  idalntlff,  with  right  to.  a  new 
trial  accwdlng  to  the  statute^  or  appeal.  If 
desired."  It  la  not  denied  on  tin  part  <tf 
the  appellee  that  the  appellant  herein  is  the 
owner  of  the  said  surv^  numbered  222  fnd 
228,  and  tt  Is  not  denied  on  tiie  part  of  the 
appellant  that  the  appellee  is  the  owner  of 
said  Island  lying  west  of  the  western  bound- 
ary of  said  SUITES. 

It  was  proven  that  upon  tbe  trial  of  the 
trespass  suit  "both  plaintiff  and  defwidant 
introduced  evidence  to  locate  the  boundariea 
of  the  two  claims  sod  surveys  numbered  222 
and  228,  aid  to  locate  tibe  slough  as  it  was  at 
the  time  the  government  sorv^red  these  sur- 
veys and  to  locate  It  as  It  vras  at  the  ttme 
of  the  trial  of  that  suit;  and  that  the  ob- 
ject of  the  evidence  was  to  ascertain  wheth- 
er the  timber  cut  was  cut  on  tbe  land  ot 
tbe  plaintiff  or  of  ttie  dtf mdant  In  that 
cause;  that  tbe  plaintiff  and  defendant  In 
that  suit  were  respectively  the  plaintiff  and 
defendant  to  this  suit;  that  tito  plaintiff 
made  preliminary  pnxrf  of  the  fact  that  the 
timbw  was  cot,  and  that  It  was  cut  <«  the 
land  between  the  two  sloughs  shown  on  E)x- 
hlbit  A  totrodueed  In  this  case,  which  Is  the 
same  plat  used  to  that  ease;  that  the  de- 
fendant did  not  dwy  tbo  cutting  of  the  tim- 
ber, but  that  tiiere  vras  some  UttlB  evidence 
as  to  the  value  ut  the  timbw  cut;  that  the 
great  bulk  of  tiie  evldraoe  of  nomerous  Vlt- 
nesses  was  as  to  where  that  slough  was  at 
the  time  of  tbe  government  survey  and  wboe 
It  was  at  the  time  of  the  trial  of  the  case, 
platotlff  contending  that  It  never  bad  moved, 
and  defendant  contending  tiiat  It  had  moved 
to  the  point  *A*  on  BxhlUte  1  and  2." 

The  land  tme  in  controversy  Is  18.24  acres 
lyii^  between  two  slougha  or  arms  of  the 
Mississippi  river,  sibilant  contraiding  that 
his  land  extended  as  far  as  the  westernmost 
slough,  called  to  the  evidence  the  "original 
slough,**  and  appellee  claiming  that  appel- 
lant's land  only  extended  as  far  as  tbe  east- 
ernmost of  the  two  sloughs,  mariced  "1-2," 
tiie  land  between  the  two  being  18.24  acres. 

R.  S.  Sprigg  and  A.  B.  Grisler,  for  appe^ 
lant  H.  Clay  Homer,  for  appellee. 
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MAORUDBB,  J.  (after  stating  the  facts). 
The  defense  made  by  the  appellee  upon  the 
trial  below  was  that  the  Judgment  In  the 
trespass  suit  between  the  same  parties  was 
res  Judicata  as  to  the  title  involTed  In  this 
suit  Tbe  trial  court  sustained  the  defense 
so  made  by  appellee,  and  entered  Judgment 
accordingly.  The  question  of  law  presented 
by  the  record  is  this:  If,  In  an  action  of  tres- 
pass quare  ciansum  freglt;  the  defense  plead- 
ed is  llberum  tenementum,  can  the  Judgment 
therein  rendered  be  set  pp  as  res  Judicata 
when  an  attempt  Is  afterwards  made  to  es- 
tablish title  in  another  proceeding  between 
the  same  parties,  the  close  described  in  the 
second  action  being  the  same  as  that  de- 
scribed In  the  first?  It  appears  from  the 
statement  of  facts  preceding  this  opinlou 
that  In  the  trespass  suit  the  plea  of  liberum 
tenementnm  was  filed.  It  also  appears  from 
the  testimony  that  upon  the  trial  of  the  tres- 
pass suit— which  was  brought  to  recover  dam- 
ages for  the  catting  of  timber  upon  the  land 
claimed  by  the  appellant— the  defendant 
therein,  the  present  appellee,  did  not  deny 
tbe  cutting  of  tbe  timber,  but  that  the  ob- 
ject of  the  evidence  In  the  trespass  suit  was 
to  ascertain  whether  the  timber  cat  was  cut 
on  the  land  of  tbe  plaintUC  In  that  suit,  the 
present  appellant,  or  upon  the  land  of  the 
defendant  in  that  suit,  tbe  present  appellee. 
It  appears,  therefore,  that  the  main  Issue 
tried  tn  the  trespass  suit  was  as  to  the  own- 
ership of  the  same  portion  of  the  surveys  as 
Is  here  In  controversy,  or  perhaps  as  to  tbe 
location  of  the  western  boundary  line  of  the 
two  lorveys  owned  by  the  present  appellant. 

It  is  not  necessary  to  say,  nor  do  we  so 
hold,  that  the  Judgment  rendered  in  tbe  tres- 
pass suit  Is  necessarily  -conclusive  as  to  what 
appears  from  the  record,  but  It  may  be 
shown  by  parol,  and  it  has  been  here  shown 
by  parol,  what  was  involved  In  tbe  Issues 
made  by  the  pleadings  In  the  trespass  suit, 
and  what  actually  came  tn  question  upon  the 
trial  of  that  suit  This  being  so,  we  see  no 
reason  wby  the  plea  of  res  Judicata  was  not 
a  good  defense,  and  why  tbe  action  of  the 
trial  court  tn  sustainiog  It  was  not  correct 

We  have  held  that  the  plea  of  llberum  ten- 
anentnm  is  a  proper  plea  In  an  action  of 
trespass  quare  clausum  freglt,  and  that  it  is 
error  to  instruct  the  Jury  to  disregard  tbe 
same  when  pleaded;  that  tbe  plea,  as  one 
of  confession  and  avoidance,  in  I^al  effect 
admits  such  a  possession  in  the  plaintiff  as 
wonid  entitle  him  to  maintain  an  action 
against  a  wrongdoer,  and  assets  a  freehold 
In  the  defendant,  with  a  right  to  immediate 
possession  as  against  the  plaintiff.  Fort 
Dearborn  Lodge  v.  Klein,  115  111.  177,  8  N. 
E.  272,  56  Am.  Rep.  133.  In  Dean  v.  Corn- 
stock,  32  111.  173,  this  court  speaking  through 
Hr.  Justice  Breese,  said  (page  179):  "Tres- 
pass being  a  possessory  action,  it  Is  not  at 
all  necessary  that  the  right  should  come  In 
question.  But  if  it  does  come  In  question,  aa 

did  In  thU  case,  by  the  plea  of  Ubenun 


tenementnm,  and  the  defendant  has  shown, 
as  he  did  show,  that  he  owned  the  premises 
in  fee,  he  cannot  on  any  principle  of  law 
with  which  we  are  acquainted,  be  rendo^d 
responsible  to  a  person  having  neither  a  rlgbt 
to  the  property  nor  to  tlie  possession."  We 
have  held  that  where.  In  an  action  of  tres- 
pass quare  clausum  freglt  the  defense  plead- 
ed Is  llberum  tenementum,  the  Judgm^t  ren- 
dered upon  tbe  issue  theteby  made  will  not 
be  regarded  as  conclusive,  yet  it  may  be 
shown  by  parol  evidence  or  otherwise  that 
the  question  of  title  was  actually  tried  and 
passed  upon  In  the  action  of  trespass;  and 
that  such  a  Judgment  is  necessarily  concln- 
sive  as  to  what  appears  from  the  record,  or 
is  shown  by  parol  to  have  been  Involved  to 
the  Issues  made  by  tbe  pleadings  In  tbe  stdt 
and  to  have  actually  come  In  question  on 
tbe  trial.  EJson  v.  C!omBto<^  ISO  IlL  808.  37 
N.  B.  207;  Rhoads  r.  Clly  of  Metropolis,  144 
111.  580.  33  N.  EL  1092,  36  Am.  St  Bep.  46& 
If,  In  an  action  of  trespass  quare  clausum 
freglt  to  recover  damages  tor  tbe  cutting  of 
timber  upon  the  plaintifTs  land,  the  plea  Is 
the  general  issue,  or  not  guilty,  and  the  de- 
fendant denies  that  he  cut  the  timber,  tben 
the  Issne  Is  one  of  fact,  presented  to  tbe 
Jury,  as  to  whether  or  not  the  defendant  did 
cut  the  timber,  and  as  to  how  much  the  de- 
fendant should  pay  as  damages  for  the  tim- 
ber BO  cut  In  the  case  of  such  an  issne  In 
the  action  of  trespass  the  Judgment  ot  course 
decides  nothing  as  to  title.  If,  however,  tbe 
defendant  In  the  action  of  trespass  so  brought 
admits  that  he  cut  the  timber,  but  claims 
that  he  had  tbe  right  to  do  so  because  the 
land  was  his  own  land,  then  an  Issue  la 
made  as  to  the  ownership  of  .the  land.  The 
ownership  of  the  land '  must  be  determined, 
in  order  to  decide  whether  the  defendant 
bad  the  right  to  cut  the  timber  or  not  In 
tbe  case  of  such  an  Issue  being  made,  tbe 
question  of  ownership  or  title  Is  directly  to- 
volved;  and  where  tbe  testimony  shows  that 
it  was  so  Involved  we  see  no  reuon  wby 
tbe  Judgment  rendered  cannot  be  pleaded  as 
res  Judicata  In  any  subsequent  proceeding 
between  the  same  parties  Involving  the  title 
to  the  same  land.  In  Hawley  v'.  Simons,  102 
111.  115,  we  said  (page  118):  "A  Judgment  at 
law,  whether  to  an  ejectment  suit  or  in  some 
other  form  of  action,  la  conclusive  on  the 
parties  upon  all  questions,  titles,  and  tights 
Involved  in  the  litigation  faod  passed  upon  by 
tbe  court,  which  the  court  bad  power  and  Ju- 
risdiction to  bear  and  determine,  and  noth- 
ing more;  and  whenever  tbe  same  questloDS 
or  the  same  rights  or  titles  are  again  drawn 
to  Issue,  whether  in  a  court  of  eqnity  or 
court  of  law,  between  the  same  parties  or 
tbelr  privies,  the  previous  adjudication  must 
be  regarded  as  conclusive  upon  them."  In 
the  case  at  bar  the  parties  to  the  trespass 
suit  were  exactly  tbe  same  parties  as  tbe 
parties  to  this  ejectment  suit  and  tbe  Is- 
sue, as  has  already  been  shown,  in  tbe  tres- 
pass suit  was  the  same  u  the  larae  lier^ 
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to  wit,  tlie  ownentdp  of  fiw  18.24  acrea  of 
grooDd  between  tbe  two  slouglie  menttoned 
tQ  the  statement  preceding  tlila  opinion.  Tbe 
appellant  (plaintiff  below)  *<admltted  that  tbe 
land  sned  for  In  tbla  tmm  to  tbe  same  land 
that  waa  luTolTOd  In  an  action  of  trespass 
commenced  b7  3Sr.  Henebbacb,  the  plalntUf, 
agalnat  Mr.  Goben,  tbe  defendant"  Tbla 
disposes  of  tbe  contention  made  by  tbe  ap- 
pellant tlut  a  Judgment  ta  trespass  quare 
daiunm  fregU;  wb^e  tbe  issue  relates  only 
to  a  partlcnlar  spot  of  tbe  premises  describ- 
ed bi  the  declarattoSt  without  evidence  as 
to  the  exact  locality  of  the  trespass,  cannot 
conclude  either  party  as  to  tbe  question  of 
title.  2  Watraman  <hi  Treq)aBS.  I  1119.  In 
the  case  at  bar  tbe  evidence  does  show  the 
exact  locality  of  the  treq;ias8,  not  only  by 
virtue  of  tbe  admission  above  set  forth,  but 
by  reason  of  tbe  oral  testimony,  which  shows 
that  tbe  tlmbor  was  cut  on  the  land  between 
the  two  sloughs;  that  Is  to  say,  tbe  18.24 
acres.  It  follows  that  tbe  trespass  is  exactly 
located  as  bavli^  occurred  upon  the  18^ 
seres  here  involved. 

Even  If  the  question  Involved  In  the  tres- 
pass suit  was  merely  a  question  of  tbe  true 
boundary  between  the  land  of  tbe  appellant 
and  the  land  of  tbe  appellee  yet  the  evi- 
dence shows  that  that  question  was  decided 
In  tbe  trespass  suit  In  favor  of  the  present 
appellee;  and  the  judgment  in  tbe  trespass 
suit  must  be  regarded  as  res  Judicata  as  to 
tbe  question  of  boundary.  In  Mueller  v. 
Henning,  102  111.  646,  where  a  decree  on  a 
bill  to  correct  a  mlstalte  In  tbe  description  of 
land  In  a  deed  found  that  the  place  at  which 
the  survey  was  commenced  was  not  the  cor- 
rect one,  but  that  the  survey  should  have 
commenced  at  another  point;  it  was  held  that 
in  an  action  of  ejectment  between  tbe  par- 
ties tbe  qnestlon  of  boundary  was  res  Judica- 
ta, and  the  decree  was  conclusive  upon  them 
as  to  its  correctness.  A  JudgmeDt,  in  an  ac- 
tion brought  solely  to  determine  a  boundary 
Hue,  although  brought  in  tbe  form  of  an  ac- 
tion of  trespass  to  try  title,  is  res  Judicata. 
24  Am.  &  Etog.  Ency.  of  Law  (2d  Ed.)  p.  825, 
and  cases  recited  in  note.  "Where,  in  an  ac- 
tion of  trespass,  the  title  Is  actually  In  is- 
sue, and  that  Is  a  part  of  that  upon  which 
the  Judgment  Is  based,  and  tbe  plalntltT  pre- 
vails, It  Is  conclusive  as  against  an  action  of 
ejectment"  21  Am.  &  Eng.  Ency.  of  I^w, 
pp.  244,  245,  and  cases  In  notes.  Freeman,  In 
bis  work  on  Judgrdents  (vol.  1  [4tb  Ed.]  | 
311),  after  referring  to  the  conflict  among 
tbe  decisions  in  tbe  various  states  upon  this 
subject  says:  "The  title  cannot  In  some  of 
tbe  states,  be  regarded  as  In  issue  except  up- 
on a  special  plea  of  soil  or  freehold,  or  some 
other  equivalent  pleading.  But  when  such 
plea  Is  Interposed,  or  when,  without  any  spe- 
cial plea,  the  rules  of  practice  In  the  state 
permit  the  title  to  be  received  In  evidence 
and  to  be  considered  by  tbe  court  or  Jury, 
and  It  Is  in  fact  received,  considered,  and 
made  the  basis  of  a  verdict  and  judgment 


then  that  la  as  conclusively  settled  aa  If  it 
bad  been  drawn  In  question  and  decided  in 
some  other  action."  Tbto.  language  applies 
exactly  to  the  course  of  declitfon  In  this  state, 
and  to  the  facta  In  tbe  case  at  bar.  Here  a 
special  plea  of  eoll  or  freehold,  to  wit  the 
plea  of  llberum  ten  em  en  turn,  was  filed  In  tbe 
action  of  trespass,  and  tbe  proof  shows  that 
the  title  was  received  In  evidence  In  tbe  ao 
tbui  of  treepasa,  and  considered,  and  ma'de 
tbe  baabi  of  tbe  verdict  and  Judgment  there- 
in. Waterman,  lb  hto  work  on  Trespass  (vol. 
2, 1 1119),  speaking  of  tbe  action  of  trespass 
quare  clauaum  fr^t,  sa^:  "Yet  the  title 
may  be  litigated  aa  a  mattur  directly  In- 
volved In  the  Issue;  and  when  that  ques- 
tion la  adjudicated,  and  a  Judgment  rendered 
In  this  form  of  action  by  a  court  of  compe- 
tent Jurisdiction,  the  Judgment  will  conclude 
the  parties,  and  operate  as  an  estoppd.  If 
the  matter  appears  on  the  face  of  the  record, 
or  as  evidence  conclusive  In  relation  to  the 
title.  In  any  BUl>8equent  litigation  of  tbe 
matter  l^etween  them.  But  when  the  defend- 
ant In  ejectment  seeks  to  show  title  in  him- 
self to  .the  premises  In  dispute  by  means  of 
tbe  estoppel,  created  by  tbe  recovery  In  tbe 
former  action,  he  la  bound  to  show  atflrma- 
tively  that  the  titie  to  those  premises  was 
passed  upon  In  that  action.  When  It  has 
been  apparentiy  necessary  to  pass  upon  that 
question  before  the  Judgment  could  have 
been  given,  tbe  record  will  be  prima  fade 
evidence  for  the  defendant  and  will  be  con- 
clusive as  an  estoppel  against  the  plaintiff, 
unless  evidence  has  been  given  on  bis  part 
to  contradict  and  overcome  this  presump- 
tion." Wells,  In  his  work  on  Bes  Adjudicata 
and  Stare  Decisis  (section  287),  says:  "Where 
a  plaintiff  brings  an  action  of  trespass  quare 
clausum  fregit  and  the  defendant  under  the 
genera]  Issue  litigates  the  question  of  titie, 
and  the  verdict  on  that  Issue  Is  rendered 
against  him.  and  afterward  the  plaintiff 
brings  a  direct  action  to  try  the  titie,  the 
former  Judgment  will  be  conclusive,  and  tbe 
defendant  will  not  be  allowed  to  dispute  tbe 
title." 

Counsel  for  appellant  lay  great  stress  upon 
tbe  case  of  Keyser  v.  Sutherland,  59  Mich. 
455,  26  N.  W.  865,  Where  It  was  held  by  the 
Supreme  Court  of  Michigan  that  a  Judgment 
In  trespass  cannot  be  a  bar  to  a  subsequent 
ejectment  suit  for  tbe  same  premises,  even 
though  tbe  parties  In  both  suits  are  the  same, 
upon  the  ground  that  a  party  Is  entitled  to 
but  one  trial,  as  a  matter  of  right.  In  Michi- 
gan, In  an  action  of  trespass,  while  In  eject- 
ment upon  the  payment  of  costs  of  the  first 
trial,  be  has  an  absolute  right  to  another 
trial;  and  It  is  satd  that  the  statute  allowing 
a  second  trial  in  an  action  of  ejectment 
upon  the  payment ,  of  costs  Is  substantially 
tbe  same  in  Illinois  as  in  Michigan.  What 
Is  said  upon  this  subject  in  Keyser  v.  Suther- 
land, supra,  is  mere  dictum,  as  it  appeared 
that  the  title  was  not  passed  upon  In  the  ac- 
tion of  trespass.   But  IndependenUy  of  tbls 
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coiulderaticni.  we  am  not  dlapoaed  to  accept 
the  reasoning  of  the  Michigan  conrt  upon 
ehlB  subject  a«  Bonnd.  The  statute  of  Illi- 
nois proTldoB  that  at  any  time  within  one 
year  after  a  Judgment;  either  upon  default 
or  verdict,  in  the  action  of  ejectment  the 
party  against  whom  It  Is  rendered,  his  heirs 
or  assigns,  upon  the  payment  of  all  costs 
recovered  therein,  shall  be  entitled  to  have 
the  judgment  vacated,  and  a  new  trial  grant- 
ed In  the  cause.  2  Starr  &  O.  Ann.  St  1896 
(2d  Ed.)  p.  1621,  e.  46,  par^  86.  This  Is  so 
no  matter  what  the  defmae  may  have  been 
upon  the  Drst  trial  of  the  causes  In  the 
Michigan  decision  refarred  to  the  court  says 
that  it  will  not  allow  the  right  to  two  trials 
In  ^ectment  to  be  taken  away  by  allowing 
one  trial  In  trespass  to  be  nsed  as  a  former 
a4Indlcatlon.  We  see  no  reason  why  flie 
tesult  bere  deplored  should  necessarily  follow. 
The  ftict  that  upon  the  first  trial  ot  the  eject- 
ment salt  the  Judgment  in  the  trespass  suit 
Is  pleaded  as  tea  Judicata  does  not  dqnive 
the  defeated  party  of  a  second  trial  In  13ie 
ejectment  salt  There  might  be  othw  de- 
fenses npui  the  first  trial  of  the  ejectment 
suit;  equally  as  good  as  the  defmse  of  res 
Judicata,  and  yet  If  the  defeated  party 
chooses  to  pay  up  the  costs  vlthin  the  time 
specified,  and  take  his  chances  upon  a  new 
trial,  he  has  a  rigbt  to  do  so.  The  charac- 
ter of  the  defense  made  on  the  first  trial 
does  not  deprive  him  of  his  right  to  a  new 
trial.  Any  defense  made  upon  the  first  trial, 
if  good  and  vaUd  and  supported  by  the  evi- 
dence whether  the  defense  of  res  Judicata 
or  something  else^  would  lessen  the  proba- 
bility of  the  defeated  party's  success  upon  a 
second  trial  If  the  same  defense  is  set  up  in 
the  second  trial,  but  in  no  way  Interferes 
with  his  right  to  such  second  trial. 

It  Is  said  by  counsel  for  appellant  that 
the  dedaratlon  In  the  action  of  trespass  does 
not  aver  that  the  plalntlfl  flierein  was  the 
owner  of  the  premises.  The  declaration  in 
the  trespass  sntt  avers  that  the  defendant 
destroyed  the  timber  the  plaintur  then 
grovMng  "upon  certain  lands  of  the  plaln- 
tlfl." This  averment  Is  the  usual  one  which 
is  made  In  declarations  In  trespass  quare 
clauBum  fr^t  The.  cases  In  Illinois  re- 
terred  to  by  counstf  for  appellant,  which  re- 
quire the  plaintiff  In  actions  broi^^  to' re- 
cover damages  for  cutting  timber  to  aver 
that  be  la  ttie  owner  of  the  land  iqion  wbldi 
tiie  timber  la  ent,  were  cases  arising  under 
a  special  statute  imposing  a  penalty  for  cn^ 
ting  timber.  This  statute^  which  vras  enti- 
tled **An  act  to  iirevent  trespassing  by  cutting 
dmher,"  provided  that  any  person  who  cats 
trees  growing  upon  land  belonging  to  an- 
other person  without  first  having  obtained 
permission  so  to  do  from  the  owner  of  such 
land  should  forfeit  and  pay  for  each  tree  a 
cCTtain  penalty  tiiereln  named;  and  It  was 
held  in  the  cases  referred  to  by  counsel  that 
In  an  action  of  debt  brought  by  the  owner 
Id  recover  Ow  penalty  given  by  the  statute 


he  must  aver  in  the  declaration  tiiat  he  was 
the  owner.  Wright  t.  Bennett  3  Scam.  268; 
Whiteside  v.  Dlven^  4  Scam.  330;  Jarrot  t. 
Vaughn,  2  Gllman,  182.  These  decisions,  be- 
ing founded  upon  a  special  statute^  have  no 
application  in  the  present  case. 

For  the  reasons  above  steted,  the  judgmrat 
of  the  circuit  court  Is  afflnned.  Judgment 
affirmed. 

(M  IIL  IK) 

WBINBBRO  V.  PEOPUB. 

(Supreme  Court  of  Illinois.   Feb.  IT,  1904.) 

RECEIViNQ  BTOLBN  OOOOS-OUILTT  KNOWI*- 
EDQK-BVIDHNCE—VENUB— PROOF. 

1.  Oertaia  Jewelry  and  other  articles  of  the 
TSlae  of  $700  were  stolen  to  a  burglar  from 
iwoiecntrix'i  room.  The  police  were  thereaft- 
er notified  that  the  thieC,  who  waa  then  in  jail 
charged  with  another  crime,  had  sold  the  airti- 
clea  to  defendant  for  $60,  and  that  at  the  time 
the  sale  was  made  defendant  asked  the  tbief 
where  he  got  the  jewelry,  and  was  satisfied 
by  a  reply,  "Oh,  they  are  ail  ri^t;  I  got  them 
down  there."  When  be  was  charged  witli  hav- 
ing the  artides,  defendant  denied  baying  them, 
bat  daring  the  progress  of  a  search  admitted 
that  be  bad  bought  theoa,  and  stated  that  be 
had  sold  the  articles  to  anothw,  but  would 
produce  them  if  given  time,  which,  thongh  he 
was  afforded  an  opportonlty,  he  failed  to  do. 
field,  that  there  was  soffident  evidence  of  guilty 
koowledge  to  siutain  a  conriction  ME  receiving 
and  coDceaMng  stolen  property. 

2.  Where  the  only  rational  conclusion  from  the 
•videnee  Is  that  the  ofiFense  was  committed  in 
the  county  alleged  In  the  Indictment,  the  Tenne 
Is  sufficiently  proved,  thongh  it  did  not  appear 
from  an  express  statement  of  any  witness  that 
it  was  CMumttted  within  the  eonnty  alleged. 

Error  to  Criminal  Conrt;  Cook  Coun^;  Jos. 

B.  Gary,  Judge. 

Abe  Weinberg  was  convicted  of  receiving 
and  concealing  stolen  property,  and  be  brings 
errw.  Affirmed. 

Moritx  Rosenthal  and  Benjamin  0.  Bach- 
racb,  for  plaintiff  in  error.  H.  J.  Hamlliw 

C.  S.  Deneen,  and  F,  h.  Fnkflb       Air  the 

People. 

BAND,  O.  J.  This  was  an  Indictment  re- 
turned to  the  criminal  court  of  Cook  coun- 
ty against  the  plaintiff  in  error,  charging 
him  with  receiving  and  concealing  stolen 
property.  The  Indictment  alleges  the  [Hop- 
erty  to  have  bem  that  of  Mary  H.  Sparrow, 
and  conslated  of  the  following  artidea:  eight 
rings,  ,one  neck  chain,  one  charm,  two  ear- 
ringa,  and  one  satcheL  Upon  the  trial  it  ap- 
peared that  Miss  Sparrow  was  staying  at  No, 
232  Michigan  avmue,  in  the  dty  of  Chicago, 
and  that  on  the  nl^t  of  the  2&th  of  July. 
1903,  her  room  was  entwed  by  a  colored  man 
1^  the  name  of  Jackson,  and  a  small  satchd 
or  handlM^  stolen  from  under  the  pUlow  up- 
on which  she  waa  sleeping,  which  bag  con- 
tained the  articles  above  enumerated;  that 
Miss  Sparrow  at  once  reported  ber  loss  to 
the  police  d^artment,  and  two  officers  were 
detailed  upon  the  case;  that;  after  aearch  hsd 
progressed  for  several  we^s,  a  colored  man 

1 1  Sea  Grlmiasl  L»w,  voL  14,  CmL  Dig.  1  Iffli 
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the  name  of  Sbikea  Informed  tbe  offlcors 
liiat  Jackson,  who  was  then  confined  In  tbe 
county  Jail  of  Cook  county  charged  with  the 
commlaslon  of  another  crime,  had  committed 
the  burglary,  and  had  sold  tbe  jewelry  to 
plaintiff  In  error.  A  search  warrant  was  pro- 
caredt  and  the  two  officers,  Stokes,  and  Miss 
Sparrow  went  to  tbe  place  of  business  of  the 
plaintiff  In  error,  who  denied  tbe  purchase  of 
tbe  Jewelry,  or  that  he  bad  ever  seen  or 
beard  of  Stokes  or  Jackson  before  that  day. 
Seacb  was  commenced  nnder  tbe  warrant, 
and  before  It  had  progressed  far  tbe  plaintiff 
In  error  admitted  that  he  had  purchased  tbe 
Jewelry  stolen  from  Miss  Sparrow,  but  claim- 
ed to  bare  sold  It  to  a  person  residing  on  tbe 
west  side,  and  offered,  U  given  three  hours, 
to  go  to  tbe  west  side,  and  produce  tbe  ar- 
ticles purchased  by  blm  of  Jackson.  He  was 
arrestee),  and  taken  before  the  Inspector  at 
tbe  Harrison  street  station,  where  he  again 
admitted  having  had  tbe  jewelry  In  his  pos- 
session. He  was  later  given  an  opportunity 
to  produce  the  Jewelry,  but  never  did  so. 
No  evidence  was  Introduced  on  behalf  of 
plaintiff  In  error,  and  the  Jury  returned  a  ver- 
dict flndlDg  him  guilty  as  charged  In  tbe  In- 
dictment, and  fixing  tbe  value  of  tbe  goods 
purchased  by  him  of  Jackson  at  $100.  It  Is 
urged  as  ground  for  a  reversal,  first,  that  the 
evidence  is  insufflcient  to  support  a  convlo- 
tlon;  second,  that  the  venue  was  not  proved 
as  laid  in  the  indictment;  and,  third,  error 
In  giving  Instruction  No.  8  on  behalf  of  tbe 
people. 

1.  It  appears  from  the  testimony  of  Miss 
Sparrow  that  she  was  robbed  at  232  Michi- 
gan avenue.  In  Chicago,  Cook  county.  III., 
during  tbe  night  of  July  29,  1903;  that  as 
soon  as  she  discovered  hw  loss  she  report- 
ed tbe  same  to  ^e  police  department;  that 
tbe  officers  assigned  to  duty  called  upon  ber, 
and  at  their  request  she  accompanied  them 
to  tbe  place  of  business  of  plaintiff  In  error, 
and  that  while  there  he  admitted  to  ber  and 
the  two  officers  that  be  had  purchased  her 
Jewelry  from  Jackson.  The  witness  Stokes 
testified  that  between  5  and  6  o'clock  on  tbe 
morning  of  July  30tb  Jackson  called  at  bis 
room  and  showed  him  Jewelry  answering  tbe 
description  of  that  described  as  having  been 
stolen  from  Miss  Sparrow;  that  Jackson  re- 
quested tiim  to  help  sell  it;  that  tbey  went 
togetbffl  to  1807  State  street,  tbe  place  of 
business  of  plaintiff  In  error,  and  that  Jack- 
son sold  seven  rings  and  the  chain  and 
charm  to  plaintiff  in  ecnr  for  (50;  that  plain- 
tiff in  error  at  this  time  asked  Jackson 
where  he  got  this  Jewelry,  and  that  be  an- 
swered, "O,  tbey  are  all  right;  I  got  them 
down  there;**  that  plaintiff  in  erect  then  ask- 
ed who  Stokes  was,  and  that  he  replied.  "O, 
he  is  all  right;  I  Just  brought  blm  with  me; 
he  Is  all  right;"  that  plaintiff  In  error  then 
requested  Stokes  to  step  to  one  side,  and 
told  his  wife  to  show  blm  some  penknives, 
and  tiiat  while  she  was  showing  him  tbe 
kniTW  tba  plalntifl  In  wror  purchased -the 


Jewelry  of  Jackson.  Jackson,  while  on  the 
stand,  admitted  tbe  burglary,  and  testified 
that  he  sold  tbe  seven  rings  and  the  chain 
and  charm  taken  from  Miss  Sparrow  to 
plaintiff  in  error  for  |50,  substantially  cor- 
roborating the  testimony  of  Stokes.  The 
officers  testified  tliat  they  were  connected 
wltb  tbe  Harrison  street  station;  that  tbey 
were  assigned  to  this  case,  and  that  Stokes 
informed  them  that  Jackson,  who  was  then 
In  Jail,  bad  stolen  the  Jewelry,  and  what  dis- 
position he  bad  made  of  It;  that  tbey  went 
to  the  place  of  business  of  tbe  plaintiff  in 
error,  and  charged  him  with  having  the  prop- 
erty, which  be  denied;  that  tbey  examined 
tbe  book  in  which  tba  plaintiff  in  error  told 
them  all  property  purchased  by  blm  was  list- 
ed, and  failed  to  find  this  property  described 
therein;  that  they  started  to  make  search  un- 
der the  search  warrant,  and  that  after  it 
had  progressed  for  about  10  minutes  tbe 
plaintiff  in  error  stated  that  they  need  search 
no  further,  that  be  had  purchased  tbe  Jewelry 
and  had  sold  It  again,  but,  if  given  three 
hours  in  wblcb  to  go  to  tbe  west  side,  he 
would  produce  It;  that  tbey  arrested  blm, 
took  blm  to  the  Harrison  street  station,  and 
that  he  was  afterwards  released  on  bail,  and 
made  engagements  at  several  times  to  meet 
them  for  tbe  purpose  of  returning  Miss  Spar- 
row's property;  that  be  finally  told  them  tbe 
settings  had  been  destroyed,  and  new  ones 
would  have  to  be  made;  and  later  said  the 
person  to  whom  be  had  sold  tbe  property  re- 
fused to  turn  it  back  to  him  except  in  full 
payment,  and  tbat  he  could  not  comply  with 
this  condition. 

Miss  Sparrow  testified  that  the  value  of  the 
property  taken,  which  Jackson  states  be  sold 
plaintiff  in  error,  was  about  C700.  The  fact 
that  the  articles  stolen  were  of  tb«  value 
stated  by  Mlas  Sparrow  Is  not  controverted. 
Tbe  fact  that  Jackson  bad  so  large  a  num* 
ber  of  articles  of  women's  Jewelry  in  bis 
possession,  which  he  offered  for  sale  at 
much  less  than  their  value,  should  have  put 
an  honest  man  upon  bis  guard;  and  tbe  ease 
with  which  Jackson  succeeded  in  satisfying 
plaintiff  in  error's  quest  for  Information,  to- 
gether with  tbe  fact  that  he  dtd  not  list  tbe 
Jewelry  upon  bis  book,  and  denied  buying 
it  when  charged  with  having  It  In  bis  pos- 
session, was  evidence  of  guilt,  and  was  suffi- 
cient evidence  of  guilty  knowledge  to  Jus- 
tify the  court  In  refusing  to  take  tbe  case 
from  tbe  Jury,  and  warranted  tbe  Jury  In- 
returning  a  verdict  of  guilty  against  tbe  de- 
fendant In  Huggins  V.  People,  185  111.  243, 
26  N.  a  1002,  25  Am.  SL  Rep.  857,  which 
was  a  case  where  the  facts  were  very  similar 
to  the  facts  In  this  case,  It  was  said  (page 
247,  185  III.,  page  1003,  25  N.  E.,  2S  Am.  St 
Rep.  367):  "The  knowledge  of  the  prisoner, 
in  this  sense,  Is  the  gist  of  the  offense,  and 
must  be  found  by  tbe  Jury  as  a  fact.  In  de- 
termining whether  the  fact  existed,  the  Jury 
will  be  Justified  in  presuming  tbat  tbe  pris- 
oner acted  rationally,  and  that  wbatem 
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would  conjej  knowledge  or  indtice  belief  in 
tbe  mind  of  a  reasonable  person  would,  In 
tbe  absence  of  coonterralling  evidence,  be 
sufficient  to  apprise  tbe  prisoner  of  tbe  like 
fact,  or  induce  In  bis  mind  the  like  impres- 
sion and  belief." 

2.  While  it  does  not  appear  from  any  ex- 
press statement  of  any  witness  tbat  tbe 
goods  were  sold  in  the  comity  of  Oook  and 
state  of  Illinois,  it  was  expressly  stated  by 
Miss  SpaiTow  Uiat  tbe  bui^Iary  took  place 
In  said  county,  and  this,  considered  with  tbe 
testimony  of  tbe  six  witnesses  as  a  whole, 
we  think  proved  the  renue  as  laid  with  snflS- 
clent  clearness.  It  is  not  necessary  that 
some  one  testify  in  so  many  words  to  the 
place  where  tbe  offense  was  committed,  but 
it  la  sufficient  if  tbe  evidence,  as  a  whole, 
leaves  no  reasonable  doubt  as  to  tbe  act 
upon  which  tbe  indictment  Is  based  liavlng 
been  committed  at  the  place  laid  In  the  In- 
dictment Porter  t.  People,  168  III.  870,  41 
N.  B.  886.  "The  renue  of  an  offense  may' 
be  proven  like  any  other  fact  in  a  criminal 
case.  It  need  not  be  established  by  posi* 
ttve  testimony  nor  In  tbe  words  of  tbe  in* 
formation;  but  If.  from  the  facts  appearing 
in  evidence,  the  only  rational  conclusion 
which  can  be  drawn  is  that  the  offense  was 
committed  In  the  county  alleged.  It  la  snffl* 
GienL"  Welnecke  t.  State,  34  Neb.  14,  61 
N.  W.  807. 

8.  It  Is  said  instmetlon  No^  8  ^ven  on 
behalf  of  the  people  is  meaningless  and  mis- 
leading. While  the  instmetloa  was  bung- 
Itngly  drawn,  we  do  not  think  tbe  Jury  were 
misled  thereby. 

The  Judgment  of  the  criminal  court  of 
Cook  coouty  is  affirmed.  Judgment  affirm- 
ed. 


(207  III.  666) 

CIXOINNATI,  I.  ft  W.  RT.  00.  T.  PBOPLH 
ex  rel.  RANDOLPH  County  Collector. 

(Sapreme  Court  of  HHdoIs.   Feb.  17,  1904.) 

TAXATION— TOWNSHIP  TAXES— CERTI PIC ATB- 
SUPPICIENCY  —  HIOHWAT  TAXES  —  LEVY  BY 
COMMISSIONERS— SUFFICIENCY  OF  CERTIFI- 
CATE—MINUTES OF  MBBTINO— PAROL  KVI- 
DBNCE— VILULGB  TAX— LEVY  ORDINANGBt- 
SUFFICIENCY. 

1.  The  levy  of  a  town  tax*  for  "town  pur- 
poses," without  specI^Dg  the  purposes  so  as  to 
show  tbat  the  tax  was  levied  for  purposes  for 
which  the  town  was  authorized  to  levy  a  tax. 
It  invalid. 

2.  The  levy  of  a  town  tax  to  pay  aa  Indebted- 
Dess  "and  other  town  expeases,"  without  rectt- 
iog  that  the  indebtedness  and  expenses  are 
legal  claims  against  the  town,  or  witnont  tfaow- 
iag  that  the  board  of  town  auditors  ever  took 
action  on  or  audited  the  claims,  if  they  were  In 
fact  legal  claims,  is  ioTalid. 

3.  Under  Road  and  Bridge  Act,  8  119  (3  Starr 
&  G.  Ann.  St.  1896  [2d  Ed.]  p.  3596,  c.  121,  par. 
119),  requiring  the  highway  commissioners  of 
each  town  annaallj  to  ascertaio,  as  near  as 
practicable,  how  much  money  must  he  raised 
by  taxes  (or  the  making  and  repairing  bridges, 
the  payment  of  damages  tor  the  opening,  alter- 
ing and  laying  out  new  roads,  the  purchase  of 
tools  aud  materials  for  r^iairing  roads  and 
bridges,  and  tiie  payment  of  the  overseer  ct 


highways,  and  to  levy  a  tHz  not  exceeding  40 
cents  on  the  f  lOO  valuation,  and  to  give  a  state- 
ment of  the  amount  necessary  to  be  raised,  and 
the  rats  of  taxation,  ugned  the  commis- 
Bioners,  a  certificate  signed  by  the  comQii:i- 
sioners  and  filed,  showing  that  they  proceeded 
to  ascertain  the  amount  necessary  to  oe  raised 
by  taxation,  and  determined  the  amoont  *'as 
follows"— specifying  the  purposes  as  fixed  in  the 
act,  and  the  amount  tor  each  purpose,  together 
with  the  total  amount  and  the  rats  of  taxation 
—was  snfficient. 

4.  Where  the  highway  commissioners  of  a 
town  levied  a  valid  tax  at  the  rate  of  40  cents 
on  tlie  $100  valuation,  as  anthoriied  by  Road 
and  Bridge  Act,  |  119  (3  Starr  &  O.  Ann.  St. 
1896  [2d  Ed.]  p.  3596,  c.  121,  par.  11»),  aud 
then  proceeded,  under  section  14  of  tbe  act,  to 
make  another  levy  of  20  cents  on  the  $100  for 
spedfied  purposes,  aud  It  was  held  that  the 
second  was  Invalid,  the  case  stood  aa  a  levy  of 
40  cents  tw  the  $100  valuation  only. 

6.  Under  Revenue  Act,  S  191  (8  Starr  ft  C. 
Ann.  St  1896  [2d  Ed.I  p.  3470,  c  120.  par.  193), 
providing  that,  in  all  }udl<^  iwoceedings  for  tbe 
collection  of  taxes,  any  irregularity  in  tlte  as- 
sessment may.  In  the  discretion  of  the  court, 
be  corrected,  parol  evidence  Is  admissible  to 
show  that  the  minutes  of  the  highway  commis- 
sioners, reciting  that  the  commissioners  met  on 
Septemher  1st,  is  erroneon&  and  that  they  met 
September  2d— the  day  detngnated  by  law.  and 
the  date  given  In  the  certificate  of  the  taxea  lev- 
led  by  them. 

6.  The  certificate  of  the  levy  of  a  tax  by 
higbway  commissioners,  which  (ails  to  give 
the  amount  to  be  raised  for  the  various  purposes 
mentioned  in  the  certificate,  or  the  total  amount, 
renders  the  tax  Invalid,  under  Road  and  Bridge 
Act,  §  110  (3  Starr  &  O.  Ann.  St  1896  [2d 
Ed]  p.  3596.  c.  121,  par.  119),  requiring  not  mily 
that  the  total  amount  to  be  raised  shall  be  stat- 
ed in  the  certificate,  but  Cliat  the  specific  amount 
for  each  of  the  objects  named  must  be  stated. 

7.  The  appropriattoo .  ordinance  for  a  village 
for  a  certain  year  showed  an  appropriation  of  a 
certain  sum  for  streets,  another  sum  for  sal- 
aries, $200  for  "miscellaneous,"  and  another 
ram  for  elections.  The  levy  ordinance  provided 
tbit  there  should  he  levied  and  collected  on  the 
property  within  the  limits  of  the  village  for 
tbat  year  a  tax  of  $1TS  for  "general,  contin- 
gent, and  misoelloneous  purposes."  Held,  that 
the  tax  levy  was  invalid. 

Appeal  from  Jasper  County  Court;  P.  D. 
Shamhart,  Judge. 

Proceedings  by  the  people,  on  tbe  relation 
of  Taylor  Randolph,  county  collector  of  Jas- 
per county,  against  the  Cincinnati,  Indian- 
apolis &  Western  Railway  Company.  From 
a  Judgment  ordering  a  sale  of  tbe  railroad 
company's  property  for  delinquent  taxea,  It 
appeala  Modified. 

The  appellant  company  owns  and  opnatea 
its  railway  through  the  townships  of  Hunt 
City,  WiUow  Hill,  St  Uarle,  Fox,  and  the 
Tillage  of  Hunt  City,  In  Jasper  county,  wbidi 
proper^  was  duly  assessed  for  taxation  ftir 
tbe  year  1902  t^'  the  state  board  of  eqnalln- 
tion,  and  taxes  were  extended  fliereon  by  tlie 
county  clerk  of  Jasper  connly  according  to 
tbe  several  certificates  of  levy  tot  taxes  filed 
with  him  for  the  year  1902.  Appellant  paid 
a  portion  of  theae  taxes,  but  refnaed  to  pay 
tbe  remainder.  The  county  otdlectxir  ma^ 
application  to  the  June  term  of  the  county 
conrt  for  Judgment  and  order  of  sale  of  this 
propnty  for  such  unpaid  taxes,  together  wlUi 
interest  and  costi.   TbB  xpff^lMiA  speared 
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b7  ItB  connael,  and  filed  objections  In  writing 
to  tbe  rendition  of  Judgment  for  such  taxes, 
Interest,  and  costs.  Tbe  cause  was  heard  by 
the  court  at  tbe  June  term,  1903,  and  Judg- 
ment was  rendered  sustaining  the  appellant's 
objections  as  to  certain  taxes  not  here  In  con- 
troversy, and  the  court  overruled  Its  objec- 
tions and  rendered  Judgment  against  the 
property  of  appellant  forthe  following  taxes, 
to  wit:  HoDt  City  township  town  tax,  (27.96; 
Willow  Hill  township  town  tax,  $4S.90;  St 
Marie  township  town  tax,  »20.0i:  Willow  HIH 
township  road  and  bridge  tax  (as  to  40-cent 
lery),  $36.73;  Fox  township  road  and  bridge 
tax,  ¥16.12;  Hunt  City  village  tax,  »3fl.22. 
The  present  appeal  Is  prosecuted  from  the 
judgment  of  the  county  court  at  to  each  at 
the  taxes  above  set  fortiL 

George  W.  Flaber  and  Davldsan  ft  Isley, 
for  appellant 

MAGRDDBB,  J.  (after  stating  the  facts). 
1.  As  to  the  three  town  taxes:  JThe  town  tax 
for  the  town  of  Hont  City  was  levied  upon 
tbe  certificate  of  tbe  town  clerk  that  the 
board  of  town  auditors,  in  regular  annual 
meeting,  held  September  2, 1902.  ordered  that 
the  amount  of  $400  be  levied  for  "town  pur* 
poses."  The  record  of  Hunt  City  township, 
containing  the  mlnutra  of  the  annual  town 
meeting  held  on  April  1,  1902,  shows  that  on 
motion,  and  by  vote  of  the  electors,  a  levy  of 
$400  was  made  for  "town  purposes.'*  But  It 
does  not  appear  what  the  purposes  were  for 
which  tbe  tax  was  levied  or  voted.  It  does 
not  appear  that  the  purpose  was  to  pay 
claims  audited  against  the  town,  aor  does  it 
appear  that  the  action  of  the  electwa  at  the 
town  meeting  was  certified  by  the  town  clerk 
Id  the  manner  required  by  law.  Consequent- 
ly the  objection  made  by  the  appellant  upon 
the  trial  below,  to  the  effect  that  the  purpose 
for  which  the  tax  was  levied  did  not  appear, 
and  It  did  not  appear  that  the  tax  was  levied 
for  any  purpose  for  which  such  town  was  aa- 
thorlaed  to  levy  a  town  tax,  should  have  been 
sustained.  Pe(^le  v.  Chicago  &  Alton  Rail- 
road Co.,  194  111.  51,  61  N.  E.  1064;  People  v. 
Chicago  &  Alton  Ralhvad  Co.,  193  III.  364.  61 
N.  E.  1063;  Indiana.  Decatur  &  West^ 
Railway  Co.  v.  People,  201  111.  851,  66  N.  B. 
293.  In  the  case  of  People  v.  Ohicago  &  Al- 
ton Railroad  Go.,  first  above  cited,  we  held 
tlut  the  third  subdivision  of  clause  8  of  sec- 
tion 3,  article  4,  of  the  township  organiza- 
tion act  (Starr  &  C.  Ann.  St  1896,  c.  189,  par. 

authorizing  electors  at  a  town  meeting 
to  raise  money  by  taxation  "for  any  other 
purpose  required  by  law,"  is  not  authority 
for  sustaining  a  tax  levied  by  vote  of  a  town 
meeting  "for  town  purposes,"  there  being 
nothing  to  show  tbe  nature  of  such  purposes. 
It  was  said  in  that  case  that  it  must  always 
appear  that  tbe  purpose  for  which  the  money 
Is  to  be  raised  is  one  for  which  the  town  has 
authority  to  raise  mon^  by  taxaUon.  Bnch 
purpose  does  not  here  appear. 

The  same  la  true  as  to  the  certificate  of 


levy  for  tbe  town  tax  of  the  town  of  St  Ma- 
rie for  1002,  upon  which  certificate  that  tax 
was  extended.  The  certificate  shows  that  at 
the  annaal  town  meeting  held  bn  the  Ist  day 
of  April,  1902,  a  motion  was  made  that  a  levy* 
of  $200  be  made  for  "town  purposes,"  and 
the  motion  was  carried.  The  town  records, 
contaloing  the  minutes  of  tbe  annual  town 
meeting  of  April  1, 1902,  show  that  a  levy  of 
$200  was  made  f«r  "town  purposes."  As  It 
does  not  appear  what  the  purposes  were,  or 
that  the  purpose  for  which  the  tax  was  levied 
was  one  required  or  authorized  by  law  to  be 
carried  into  execution  by  the  town,  the  ob- 
jection presenting  this  p<tot  in  the  trial  court 
should  tiave  been  sustained,  upon  the  author- 
ity of  People  V.  Chicago  &  Alton  Railroad 
Oo.,  supra. 

As  to  the  town  tax  of  the  town  or  town- 
ship of  Willow  Hill,  the  certificate  of  the 
town  clerk  shows  that  at  the  annual  town 
meeting  held  on  the  1st  day  of  April,  iWZ,  a 
motion  was  made  and  seconded,  and  carried, 
that  a  tax  of  $700  be  levied  for  "all  town  ex- 
penses." The  town  record  of  Willow  Hill, 
containing  the  minutes  of  the  annual  meeting 
held  on  the  let  day  of  April,  1802,  shows  that 
a  motion  was  made,  seconded,  and  carried  to 
make  a  tax  levy  of  $700  to  pay  the  township 
indebtedness  to  Hunt  City  township  on  the 
apportionment  of  the  appraisement,  "and  oth- 
er town  expenses."  There  is  nothing  to  show 
how  much  of  the  tax  Is  for  the  township  In- 
debtedness to  Hont  Cl^t  and  How  much  for 
"other  town  expenses,"  It  does  not  appear 
that  the  Indebtedness  and  expenses  are  l^al 
claims  against  the  town,  to  which  the  ain>el- 
lant  company  should  contribute.  Nor  does  It 
appear  that  the  board  of  town  auditors  ever 
took  action  on  or  audited  these  claims.  If  tbey 
were  In  fact  legal  claims  against  the  town. 
We  have  held  that  the  duty  of  passing  upon 
claims  and  demands  against  the  town  is  im- 
posed upon  the  board  of  town  auditors,  and 
their  certificate  Is  made  the  foundation  tor 
the  levy  of  taxes  to  pay  such  claims  and  de- 
mands. The  attempt  by  the  town  meeting 
to  exercise  the  power  of  the  board  of  audi- 
tors is  illegal,  and  makes  tbe  tax  void.  Peo- 
ple V.  Chicago  &  Alton  Railroad  Co.,  193  111. 
864.  61  N.  E.  1063;  People  v.  Chicago  &  Al- 
ton Raihroad  Ca.  194  lU.  51.  61  N.  B.  1064. 

2.  As  to  the  two  road  and  bridge  taxes: 
Tbe  commissioners  of  highways  of  Willow 
Hill  township  met  ss  hereafter  stated,  and 
made  tbelr  levies  for  road  and  bridge  toxes 
for  tbe  year  commencing  September  2,  1902 
—one  levy  for  40  .cents  on  tbe  $100  In  man- 
ner and  form  as  is  prescribed  for  the  tax 
under  section  119  of  the  road  and  bridge  act 
(8  Starr  &  C.  Ann.  St  1896  [2d  Bd.]  p.  3596, 
c.  121,  par.  119),  and  one  levy  of  20  cents  on 
the  $100  valuation  on  all  real,  personal,  and 
railroad  property,  to  meet  the  payment  of 
outstanding  orders,  which  was  approved  by 
the  town  auditing  board  and  the  assessor. 
The  certificate  of  levy  of  the  Willow  Hill  road 
and  bridge  tax,  sbowlng  the  levy  of  a  tax 
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of  40  eenta  on  the  $100,  was  rigned  by  tbe 
three  highway  commissioners,  and  filed  with 
tbe  connty  clerk;  and  It  appears  from  tbe 
face  of  tbe  certificate  that  tbe  commission- 
ers of  hlghwaya  of  tbe  town  of  WUlow  Hill 
proceeded  to  ascertain,  as  near  as  practica- 
ble, how  much  money  must  be  raised  In  said 
town  by  tax  on  real  and  personal  property 
for  the  purposes  following  during  the  ensu- 
ing year,  as  required  by  law,  and  ascertained 
and  determined  the  same  to  be  as  follows, 
to  wit:  "(1)  for  the  making  and  repairing 
of  bridges,  $300.00;  (2)  for  tbe  payment  of 
damages  by  reason  of  the  opening,  altering 
and  laying  out  new  roads,  $50.00;  (3)  for  tbe 
purchase  of  the  necessary  tools.  Implements 
and  machinery  for  working  roads,  $50.00; 

(4)  purchasing  necessary  n.aterial  for  build- 
ing and  repairing  roads  and  bridges,  $50.00; 

(5)  for  the  pay  of  overseers  ot  highways  for 
the  ensuing  year,  $150.00;  commencing  on 
Tuesday  next  preceding  the  annual  town 
meeting;  tbe  total  amount  for  tbe  purposes 
aforesaid  being  $000.00;  for  raising  which 
amount  a  tax  is  levied  on  all  the  real  and  per^ 
sonal  property  In  said  town,  of  forty  centa  on 
the  $100.00;  witness  our  hands  this  second 
day  of  September,  1902."  We  are  unable 
to  see  wby  this  certificate  does  not  comply 
with  tbe  requirements  of  section  119  of  the 
road  and  bridge  act  / 

Complaint  is  made  by  counsel  that  the  com- 
missioners made  one  levy  of  40  cents,  as 
shown  by  their  certificate,  and  then  proceed- 
ed, under  section  14  of  tbe  road  and  bridge 
act  (S  Starr  &  0.  Ann.  St  1896  [2d  Bd.]  p. 
3552,  c.  121,  imr.  14),  to  make  another  levy 
of  20  cents  for  specified  purposes^  which  was 
granted  by  the  town  aliditing  board  and  tbe 
assessor,  and  that  the  tax  was  extended  at 
tbe  rate  of  60  centa,  to  get  which  the  com- 
missioners did  not  proceed  according  to  ei- 
ther system  (that  Is  to  say,  there  b^ng  towns 
adopting  the  labor  system,  and  towns  not 
adopting  such  system),  bat  according  to  both 
^tems;  and  It  ls  also  contended  that  thoe 
were  two  distinct  and  separate  leries  In  one 
year,  which,  as  It  Is  claimed,  are  not  author^ 
1^  by  the  statates;.  St  Louis  Nat  Stock- 
yards T.  People,  127  111.  22,  20  N.  E.  84. 
Without  passing  upon  the  validity  of  this 
contention,  it  is  sufficient  to  aay  that  the 
court  held  the  20-cent  levy  bad,  but  the  40- 
cent  levy  good,  and  apportioned  the  taxes  ao- 
cordlngly.  If,  therefore^ '  the  tax  was  im- 
properly extended  at  the  rate  of  60  cents,  the 
court  held  the  levy  of  20  cents  on  the  $100 
valoatiDn,  in  addition  to  that  of  40  cents 
(MD  the  $100  valnation.  to  be  invalid.  The 
case  therefore  stands  as  a  levy  of  40  cents, 
only,  and  not  of  60  cents.  As  a  levy  of  40 
cents.  It  Is  in  compliance  with  tbe  statute, 
and  is  valid. 

But  counsel  say  that  the  record  of  the  com- 
mlMdoners  of  highways  of  Willow  Hill  town- 
ship, containing  the  minutes  of  the  meeting 
3f  the  commlasicaim  at  which  the  levy  was 


made  for  road  and  bridge  taxes  for  the  year 
1902,  shows  that  such  meeting  was  held  on 
the  1st  day  of  September,  1902,  at  the  town- 
house  In  Willow  Hill.  It  Is  conceded  that  the 
1st  day  of  September,  1902;  was  Monday, 
and  that  tbe  2d  day  of  September,  1902,  was 
Tuesday;  and  It  Is  claimed  tliat  therefore 
the  meeting  was  held  npon  the  wrong  day, 
as  the  meeting  could  only  legally  be  held  on 
the  first  Tuesday  In  September,  1002,  which 
was  tbe  2d  day  of  the  month,  and  not  upon 
Monday,  the  Ist  day  of  September,  1902.  It 
may  be  admitted  that  the  proper  day  tor 
tbe  holding  of  tbe  meeting  was  Tuesday,  the 
2d  day  of  September,  1902.  The  record  of 
the  commissioners  of  highways  of  Willow 
Hill  township  was  written  np  by  the  town 
clerk  of  the  township,  whose  name  was  H. 
J.  Foltz.  Foltz  testified  upon  the  bearing 
that  the  record  was  not  correct,  and  that  he 
made  a  mistake  In  stating  that  the  meeting 
was  held  on  the  Ist  day  of  September,  and 
that,  as  matter  of  fact  it  was  held  on  Tues- 
day, tbe  2d  day  of  September,  1902.  It  is 
contended  that  tbe  court  erred  in  admitting 
the  oral  testimony  of  the  town  clerk  for  the 
purpose  of  correcting  or  amending  the  rec- 
ord. The  action  of  the  trial  court  In  thus 
permitting  the  record  to  be  amended  Is  Jua- 
tifled  by  the  terms  of  section  191  of  tbe  reve- 
nue law  of  this  state  (3  Starr  &  a  Ann.  St 
1886  [2d  Ed.]  p.  3470,  c.  120,  par.  198).  That 
section  makes  liberal  provision  for  tbe  cor^ 
rection  of  Irregularities  and  omissions  In  pro- 
ceedings of  olBcera,  connected  with  the  as- 
sessment and  levying  of  taxes,  which  do  not 
affect  the  substantial  Jnstice  of  the  tax  it- 
self,  and  those  provisions  are  broad  enough 
to  Jostify  the  admission  of  the  parol  testi- 
mony introduced  in  this  case.  Whether  the 
admission  of  such  testimony  would  have 
been  proper  if  there  had  been  nothing  In  tbe 
record  to  amend  by  is  a  question  which  does 
not  here  arise,  and  need  not  be  passed  iQion. 
Section  118  of  the  road  and  bridge  act  pro- 
vides that  the  tax^evy  certificate  or  state- 
ment to  t>e  made  by  the  commlsstonen  of 
highways  shall  be  signed  by  the  commission- 
ers, or  a  majority  of  them.  Here  the  tax- 
levy  certificate  or  statement  made  by  tbe 
commissioners  was  signed  by  tiiree  CMnmts* 
sloners,  and  witnessed  under  tbelr  hand^  as 
of  the  date  of  September  2, 1902,  which  day 
was  Tuesday.  Inasmuch  as  the  commlsdon- 
ers  themselves,  under  their  own  hand^  cer- 
tified that  their  action  In  ascertaining  bow 
much  money  was  to  be  raised  for  the  re- 
quired purposes  was  taken  on  S^ember  2d, 
and  so  certified  in  writing,  the  record,  as 
written  the  town  clerk,  could  be  amend- 
ed in  accordance  with  such  written  certificate 
of  tbe  commissioners.  In  other  words,  the 
amendment  of  the  record  bycban^g  the  date 
from  September  1st  to  September  2d  was  Jus* 
tifiable,  because  there  was  the  written  eer- 
tlflcate  of  the  commlsslonors  to  amend  by- 
We  are  tbereCora  of  ttie  opinion  ttiat  Via 
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Willow  Hill  townablp  road  and  bridge  tax, 
being  based  npoa  a  40-cent  levy  only.  Is 
Talld. 

The  road  and  bridge  tax  of  the  town  of 
Fox  was  properly  objected  to,  and  tbe  objec- 
tion abould  hare  been  sustained.  The  cer- 
tificate of  levy,  as  to  the  town  of  Fox  road 
and  bridge  tax,  shows  that  the  levy  was 
made  under  section  119  of  the  road  and 
bridge  law,  and  was  made  at  a  meeting  of 
the  commissioners  held  on  March  25,  1002. 
By  that  certificate,  the  cominissioners  of 
highways  of  said  town  of  Fox  .state  that, 
"having  proceeded  to  ascertain,  as  near  as 
practicable,  bow  much  money  must  be  raised 
In  said  town  by  tax  on  real  and  personal 
property  for  the  purposes  ftrilowlng,  during 
the  ensuing  year,  as  required  by  law,  tiave 
ascertained  and  detwmlned  the  same  to  be 
as  follows,  to  wit:  (1)  For  the  making  and 
rewiring  of  bridges,  f  ;  (2)  for  pay- 
ment of  damages  by  reason  of  the  opening, 

altering  and  laying  out  of  new  roads,  $  ; 

(3)  for  the  purchase  of  the  necessary  tools. 
Implements   and  machinery   for  working 

roads,  9  ;  (4)  for  the  purchase  of  nee- 

essary  mat^al  for  building  and  repairing 
roads  and  bridges,  -i  (B)  for  the  pay 

of  oTerBeem  of  hls^ways  for  the  ensuing 
year,  $  ■  ;  commencing  on  Tuesday  next 
preceding  ttie  annual  town  meeting;  ttia  to- 
tal amognt  tar  the  pntposes  aforesaid  bdng 

  dollars;  foi  the  raising  of  which 

•momit  a  tax  is  levied  on  all  the  real  and 
personal  property  In  said  town  of  forty 
cmts  OB  tiie  1100.00;  witness  our  hands  tbto 
25tli  day  of  liarch,  1902.**  This  certlfleeto 
Is  signed  by  the  three  commissioners  of  high- 
ways^ bnt  It  does  not  glre  the  amonnts  to  be 
raised  for  the  various  purposes  mentioned 
In  tb9  eertlflcate  or  statement,  nor  does  It 
gtre  the  total  amount  which  Is  to  be  raised. 
Bectlm  119  of  the  road  and  bridge  act  re- 
quires not  only  that  the  total  amount  to  be 
raised  shall  be  stated  in  the  levy  certificate, 
Init  that  llie  vpedfic  amounts  for  each  one 
of  the  objects  named  should  be  stated.  Hie 
certlflcato  Is  tatally  defective  In  fttiUng  to 
give  tiie  total  amount,  or  the  specUlc  amounts 
making  vp  the  total  sum.  The  town  clerk 
of  the  town  of  Fox  testifiee  that  the  records 
of  tihe  town  are  in  his  custody,  and  that  the 
record  of  the  commissioners  of  highways 
shows  that  all  Ae  amounts,  qieclflc  and  total. 
In  the  statement  or  certificate,  are  blank,  as 
above  Indicated.  He  swears  that  the  orig* 
Ina!  certificate  of  levy  was  lost,  and  that  he 
sent  a  copy  to  the  county  clerk,  and  that  the 
copy  was  not  signed  by  the  ounmlssloners. 
7%ere  Is  no  evidence,  however,  to  show  that 
the  original  certificate,  whldi  Is  said  to  have 
been  lost,  contained  the  amonnta  which  are 
omitted  flrom  the  eertlflcate  as  It  ai^ears  In 
the  present  record.  So  far,  therefore,  as  the 
road  and  bridge  tax  of  the  town  of  Fox  is 
concerned,  ttie  objection  was  well  taken,  and 
sbonld  have  been  sustained. 

S.  As  to  the  village  tax,  ttte  objection 


shotUd  have  been  sustained  for  the  reasons 
hereinafter  stated.  The  appropriation  ordi- 
nance for  the  municipal  year  1902  of  the 
village  of  Hunt  dty  was  passed  on  July  7, 
1002,  and  shows  there  was  an  appropriation 
of  $600  for  streets  and  alleys,  $250  for  sal- 
aries, $200  for  "miscellaneous,"  and  $50  for 
elections;  amounting  altogetlier  to  $1,000. 
The  levy  ordinance,  which  was  passed  on 
the  Ist  day  of  September,  1002,  provides 
"that  there  shall  be  levied,  assessed  and  col- 
lected upon  the  personal  and  real  property 
within  the  corporate  limits  of  the  village  of 
Hunt  City,  as  the  same  is  or  may  be  return- 
ed by  the  assessor  of  said  village  for  the 
year  190S;  the  sum  of  $175.00  for  'general, 
contingent  and  miscellaneous  purposes.'  mak- 
ing a  total  aggr^to  sum  to  be  levied,  alb- 
sessed  and  collected  of  $175.00."  The  cer- 
tlflcato of  the  village  clerk  certifies  that  a 
tax  of  |17S  was  levied  for  "general,  contin- 
gent and  miscellaneous  purposes,  making  a 
total  aggregate  sum  to  be  levlal,  assessed 
and  collected  of  $176.00."  Neither  of  the 
fiiree  distinct  purposes  for  which  the  levy  of 
the  gross  sum  of  $175.00  wfts  to  be  made, 
except  "miscellaneous,"  Is  mentioned  In  the 
appropriation  ordinance.  None  of  the  Items 
of  the  levy  ordinance  agree  with  the  appro- 
priation ordinance.  The  board  of  trustees 
did  not  "ascertain  tlie  amount  of  appropria- 
tions heretttfore  legally  made  and  levy  same," 
as  required  by  section  111,  c.  24,  Hnrd's  Rev. 
St  1901«  and  did  not  "specify  In  detail  the 
purposes  tor  which  appropriations  were  made, 
and  the  sum  or  amount  appropriated  for 
each  purpose  respectively."  We  have  held 
ttiat  the  statato  requires  that  a  dty  ord^ 
nance  for  the  levy  of  mnnlcl^  taxes  shall 
specify  in  detail  the  pntposes  for  which  the 
appropriations  are  made,  and  the  amount 
appn>priated  fOr  -each  purpose.  PeOfln  ex 
ni.  V.  Peoria,  Decatur  ft  Bvansville  Hatlroad 
Co.,  116  HI.  410;  6  N.  B.  409. 

The  Judgment  of  the  county  court  Is  af- 
firmed BO  far  as  It  overruled  the  objection 
to  the  entry  of  Judgment  upon  the  WUlow 
Hill  township  road  and  bridge  tax,  amount- 
ing to  $86.73;  but  said  Judgment  Is  reversed 
so  fiw  as  it  overmled  the  objections  to  the 
other  town,  road  and  bridge,  and  village 
taxes  hereinbefore  mentioned.  In  pursu- 
ance of  section  192  of  the  revenue  act  (3 
Starr  ft  a  Ann.  St  1896  [2d  Ed.]  p.  8478^  c. 
120,  par.  194),  a  Judgment  will  be  rendered 
in  this  eourt  for  $8a78.  wltii  10  per  cent, 
damages  on  such  amount;  and  It  Is  ordered 
that  BO  mnch  of  the  amount  deposited  by 
appellant  with  the  coUectw  upon  the  tak- 
ing of  this  appeal  as  shall  be  necessary  to 
pay  and  satisfy  said  Judgment  be  credited 
upon  the  same,  and  that  execution  Issue  tor 
any  balance  remaining  unpaid.  The  clerk 
of  the  court  will  enter  Judgment  according- 
ly, and  transmit  to  tiie  county  collector  a 
certified  copy  of  the  same. 

Affirmed  in  part  and  reversed  In  part,  and 
Judgment  rendered  In  this  court 
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(!07  ni.  U«) 

GiLLETT  T.  GtiXErrr. 

(Sapreme  Coart  of  lUIoois.  Feb.  17,  1904.) 

DBCBDENTS'  ESTATBS-CHILID  UVINO  IN  FAUI- 
LT-^ECIAL  ALLOWANCB-^ECUNIART  CIR- 
0UU8TANGBS  OF  CHIIJ>-CONTRIBVnON  TO 
HOUSEHOLD  OXFENSBS. 

1. 1  Starr  &  C.  Aon.  St.  1896  (2d  £M.)  p.  313. 
e.  3,  par.  77,  relative  to  the  admlnistrauon  of 
estates,  and  providing  that  when  the  person 
dying  ia  at  the  time  of  his  death  a  hoasekeeper 
and  the  head  of  a  family,  and  leaves  no  widow, 
there  shall  be  allowed  to  the  children  residiuft 
with  hitn  at  the  time  of  his  death  (including  all 
males  under  18  years  of  age  and  all  females), 
the  same  amount  of  proper^  that  is  allowed  to 
the  widow  by  the  statute,  includes  female  chil- 
dren over  18  years  of  age. 

2.  The  statnte  is  not  limited  to  dependent  fe- 
males, but  an  adult  danghter  residing  with  her 
mother  at  the  time  of  the  latter'a  death  la  enti- 
tled to  an  allowance,  under  the  statnte,  al- 
though possessed  of  an  Independoit  fortune  in 
her  own  right. 

3. 1  Starr  &  C.  Ann.  St.  1896  (2d  Bd.)  p.  813, 
c  3,  par.  77,  declares  that  when  a  person  dying 
is  at  the  time  a  housekeeper,  and  leaves  no 
widow,  there  shall  be  allowed  to  the  dilldren 
residing  with  him  the  same  amount  of  property 
that  ia  allowed  by  statute  to  a  widow.  Para- 
graph 74  allows  to  the  widow  certain  articles 
of  property,  or  their  value  in  money,  and  pro- 
vlsions  for  herself  and  family  for  a  year.  A 
widow  had  at  the  time  of  her  death  an  income  ot 
from  $15,000  to  $18,000,  having  a  life  estate  in 
some  4,000  acres  of  land,  and  a  conaideralile 
amount  of  personal  property.  Held,  that  an  al- 
lowance to  a  daighter  livinx  with  her  at  tiie 
time  of  her  death  of  $2,475  is  not  excessive. 

4. 1  Starr  &  C.  Ann.  St.  1896  <2d  Ed.)  p.  818, 
c.  3,  par.  77,  provides  that  when  a  person  dying 
la  a  head  of  a  family,  and  leaves  no  widow, 
thmre  shall  b«  allowed  to  the  children  residing 
with  him  at  the  time  of  his  death  the  same 
amount  of  property  as  is  allowed  by  statute  to 
a  widow.  A  deceased  husband  had  left  as  es- 
tate valued  at  $1,000,000,  and  the  widow  and 
one  adult  daughter,  who  lived  at  home,  occu- 
pied the  family  residence.  Ttiis  daughter  was 
possessed  of  considerable  property  under  her 
father's  will,  and  contribnted  $500  annually  to 
the  household  enensea,  as  three  other  daugh- 
ters had  while  they  were  unmarried.  During 
the  absence  of  her  mother,  thla  daughter  was 
given  full  charge  of  the  house,  drawing  checks 
lor  ezpeDsea  In  her  mother's  name;  and  there 
was  seme  evidence  that,  before  the  mother's 
death,  the  daughter  had  been  released  from  the 
obligation  to  contribute  towards  family  expens- 
es. Held,  that  the  danghter  was  not  a  mere 
boarder,  but  a  member  ot  the  family,  and  was 
entitled  to  an  allowance  under  the  statute. 

B.  The  expenses  of  a  so-called  additional  ab- 
stract, containing  a  copy  of  the  testimony  print- 
ed In  full,  with  the  exception  of  that  of  one 
witness,  after  the  filing  of  a-  proper  abstract 
1^  tiie  appellant,  cannot  be  diarged  to  the  nn- 
anccesafnl  appellant. 

Appeal  from  Appellate  Ckinrt,  Third  Dis- 
trict 

Objections  by  Nina  Tm  Oillett  to  a  specific 
Allowance  to  Amaryllis  T.  <3111ett  from  the 
estate  of  Mrs.  Lemira  P.  Gitlett;  deceased. 
From  a  judgment  of  the  Appellate  Court  (109 
III.  App.  126)  affirming  a  Judgment  sustain- 
ing the  allowance,  oltjector  appeals.  Affirm- 
ed. 

Mrs.  Lemira  P.  Gillett,  who  was  the  widow 
of  John  D,  Gillett,  died  testate  on  September 
21,  1901.  After  her  death  the  appraisers, 
appointed  by  the  county  court  In  the  admin- 


istration of  the  estate,  set  off  to  the  appellee^ 
Amaryllis  T.  Gillett,  a  danghter  of  Mrs. 
Lemira  P.  Gillett,  an  amount'  equal  In  tlie 
aggregate  to  $2,525,  as  a  apeciflc  separate 
allowance.  The  appellant,  Nina  L.  Gillett, 
Sled  fire  obJectionB  in  the  connly  court  to 
the  appraisement  so  made.  The  first,  fourth, 
and  fifth  of  these  objections  were  withdrawn, 
and  the  county  court  overruled  the  second 
and  third  objections,  and  approved  the  ap- 
praisement, and  the  specific  allowance,  to  the 
extent  of  $2,475;  disallowing  an  Item  of  $50 
for  family*  pictures,  wearing  apparel.  Jewels, 
and  ornaments.  The  third  objection  to  Hie 
allowance  to  the  appellee  was  that  It  was 
excessive,  and  the  result  of  a  prejudiced  and 
Interested  appraisement  on  the  part  of  the 
appraisers;  but  this  objection  has  been  aban- 
doned, or  Is  not  now  insisted  upon  by  the 
appellant  In  the  argument  made  before  this 
court  The  second  objection  made  to  the 
appraisement  was  to  the  effect  that  the  ap- 
praise set  off  to  the  appellee,  Amaryllis  T. 
GUlett  a  total  of  $2,475,  as  an  allowance  to 
her  as  a  female  child  of  Lemira  P.  Gillett 
whereas,  as  It  la  alleged  In  the  objection, 
"she  was  a  daughter  of  Lemira  P.  OlUett 
past  forty  years  of  age,  of  Independent  for- 
tune, without  family,  and  boarding  with 
her  mother  for  a  compensation,  and  bad  do 
other  or  further  rights  than  those  of  a  daugh- 
ter and  boarder  In  the  family;  that  she  Is 
not  such  a  person  contemplated  by  tbe  stat- 
ute as  Is  entitled  to  an  award  against  said 
estate." 

Appellant  took  an  appeal  from  the  order 
of  the  county  court  of  Logan  county  approv- 
ing the  report  of  the  appraisers  to  the  circuit 
court  of  that  county.  After  appeal  to  the 
circuit  court  the  parties  waived  the  tnta<- 
Tentlon  of  a  Jury,  and  submitted  tlie  case  by 
consent  to  the  court  for  trial  without  a  Jury. 
The  circuit  court  upon  the  trial  affirmed  the 
Judgment  and  order  of  the  county  court;  re- 
fusing to  give  certain  propositions  of  law  ask- 
ed by  tbe  appellant  and  giving  those  asked 
by  appellee.  Thereupon  the  objector  (being 
tbe  present  appellant  Nina  L.  Gillett)  tocA  an 
appeal  to  the  Appellate  Court,  and  the  Ap- 
pellate Court  has  affirmed  the  Judgment  of 
the  circuit  court  The  present  appeal  la 
prosecuted  from  such  Judgment  of  affirm- 
ance. 

Upon  the  trial  before  the  circuit  court,  the 
appellant  asked  that  court  to  hold,  as  a 
proposition  of  law,  in  the  decision  of  the 
case,  as  follows:  "If  It  appears  from  the  evi- 
dence that  during  the  lifetime  of  Lemira  P. 
Gillett  her  daughter  Amaryllis  T.  GlUett 
who  was  about  tbe  age  of  forty-four  years, 
and  had  an  independent  fortune  in  i^er  own 
right  of  between  $200,000  and  $250,000,  with 
a  yearly  Income  of  between  $12,000  and  $15,- 
000  per  annum,  made  her  home  with  he* 
mother,  occupying  no  position  of  dependence 
upon  her  mother,  then  the  law  la  that  out 
of  her  mother*!  estete  Amaryllis  T.  Gillett 
is  not  entitled  to  a  specific  allowance^"  This 
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fmpoAtLan  wai  refoaed  Ijj  tbe  circuit,  court 
The  court,  at  the  leqaest  of  apjMllee,  held  aa 
lav  In  the  decision  of  the  case  proposltlona 
of  law  to  the  following  effect,  to  wit:  "That 
AmarrlllB  T.  GUIett  to  whom  apecUlc  allow- 
ance was  made,  was  residing  with  ber  wid- 
owed mother  at  the  time  of  the  decease  of 
the  mother;  tba^  while  she  was  required  by 
tbe  mother  to  contribute  a  stated  amount  an- 
nually toward  maintaining  the  household 
exposes  and  nutalulng  the  church  organ- 
ization to  which  they  belonged,  she  was 
never  -  treated  as  a  boarder,  and  was  not 
Baet;  that  she  ever  maintained  toward  ber 
mother  that  same  close  family  relation  of 
mother  and  daughter  that  she  did  while  the 
father  was  llrlng,  and  that  her  relations 
were  not  changed  after  the  father's  death. 
She  was  In  the  family  as  a  daughter,  to  de- 
vote ber  time,  when  at  home,  and  her  eaer- 
gies,  for  tbe  comfort  and  enjoyment  of  her 
motlwr,  to  aid  in  supplying  tbe  many  wants 
that  will  arise  In  the  declining  years  and  In 
dcknees,  and  the  question  of  age  and  finan- 
dal  standing  does  not  affect  the  right  of  a 
female  person  so  standing  to  the  right  to 
claim  a  qwclflc  allowance." 

BUnn  ft  Harris  and  Beadi,  Hodnett  ft 
Tnjfih  fbr  appellant.  ^bUt  ft  Smith,  tor 
appellee^ 

MAGBUDEB,  J.  (after  stating  the  facts). 
Tbe  question  presented  by  this  record  relates 
to  the  construction,  as  applied  to  the  facts 
of  this  case,  of  section  77  of  chapter  3  of  the 
Revised  Statutes,  In  regard  to  the  adminis- 
tration of  estates.  Section  77  Is  as  follows: 
"When  the  person  dying  Is  at  the  time  of- 
his  death  a  house-keeper,  the  head  of  a  fam- 
ily, and  leaves  no  widow,  there  shall  be  al- 
lowed to  the  children  of  the  deceased,  resid- 
ing with  him  at  the  time  of  hia  death  (In- 
cluding all  males  under  eighteen  years  of 
age,  and  all  females),  the  same  amount  of 
property  as  Is  allowed  to  the  widow  by  this 
act."  1  Starr  &  C.  Ann.  St  1896  (2d  Ed.) 
p.  313,  par.  77.  By  the  literal  terms  of  this 
statute,  reference  is  made  to  a  widower,  who 
Is  at  the  time  of  his  death  a  housekeeper  and 
the  head  of  a  family.  In  Lesher  v.  Wlrth, 
14  111.  39.  It  was  held  that  the  children  of  a 
widow  who  dies  intestate,  a  housekeeper  and 
the  head  of  a  family,  shall  take  the  same  ar^ 
tides  of  property  that  they  would  take  If  the 
Intestate  was  a  widower. 

John  D.  Gillett  died  tratate  at  bis  home^ 
near  Elkhart  In  Logan  county.  In  August 
1888,  leaving  a  very  large  estate  — worth 
more  than  fl,(XX),(X)0.  At  the  time  of  his 
death  be  left  a  widow,  Lemlra  P.  Gillett  and 
four  nnmarried  daughters,  to  wit.  appellant 
Nina  L.  Gillett  appellee,  Armaryllia  T.  Gil- 
lett (usually  called  "Amy"  In  the  family), 
Jessie  D.  GUIett  and  Charlotte  L.  Gillett 
Two  or  three  years  after  the  death  of  John 
D.  Gillett  his  daughter  Charlotte  L.  Gillett 
was  married  to  Dr.  Williams  Barnes,  of  De- 


catur. The  only  other  children  of  John  D. 
GUlett  who  were  living  at  the  time  of  the 
death  of  Mrs.  Lemlra  P.  Gillett  were  two 
married  daughters,  Mrs.  Shnma  G,  Oglesby 
and  Mrs.  Katberlne  O.  Hill.  Tbe  four  un- 
married daughters  lived  with  their  father  at 
the  family  homestead,  near  Elkhart  during 
bis  Ufetlme,  and  upon  bis  death  hla  wife 
continued  to  occupy  and  live  In  the  family 
homestead  as  her  home;  and  with  ber  these 
tour  daughters  lived  and  made  their  home, 
she  being  the  head  of  tbe  family.  After  ber 
marriage^  Mrs.  Baines  1^  the  home.  The 
appellant  Nina  L.  Olllett,  left  the  home 
about  tbe  year  1897,  and  was  abroad  for  a 
number  of  years.  In  May,  1900,  Jessie  D. 
Gillett  left  the  home  on  account  of  tbe  con- 
duct of  ber  brother  John  P.  Gillett  who  was 
then  living  with  his  mother.  The  appellee, 
Amy  T.  Gillett  oonUnued  to  live  with  her 
mother  up  to  tbe  time  of  tbe  letter's  deatti. 
John  P.  Gillett  died  on  September  8,  1901, 
and  Mrs.  Lemlra  P.  Olllett  died  In  about  two 
weeks  thereafter.  The  appellee,  Amy  T.  Gil- 
lett went  abroad  In  January,  1900,  but  re- 
turned on  July  3,  1900,  at  the  request  of  h^ 
mother.  After  Jessie  D.  GtUett  left  the 
homestead  in  May,  1900,  Mrs.  Gillett  was 
alone  with  her  son  John,  who  owned  the 
homestead  under  the  will  of  hts  father.  He 
was  addicted  to  the  habitual  use  of  Intoxicat- 
ing liquors,  and  when  under  their  Influence 
was  quarrelsome  and  abusive.  After  his  sis- 
ter Je^e  left  the  homestead  on  account  of 
his  conduct  and  while  his  mother  was  left 
alone  with  him  in  the  homestead,  she  ex- 
pressed a  desire  that  her  daughter  Amy 
should  return  from  Europe,  and  appellee  ac- 
cordingly did  so;  remaining  in  the  home- 
stead from  tbe  date  of  ber  return  on  July 
S,  1000,  up  to  tbe  death  of  her  mother  on 
September  21,  1901,  with  the  exception  of 
three  brief  visits  away  from  home  made 
during  that  time  with  the  consent  of  her 
mother,  and  while  her  brother  was  absent 
The  evidence  tends  to  show  that  for  more 
than  a  year  before  the  death  of  Mrs.  Gillett, 
the  appellee  took  care  of  her  mother,  and 
of  her  brother,  so  far  as  she  could,  and  of 
the  bouse,  ^he  employed,  trained,  and  paid 
tbe  servants;  attended  to  purchasing  end 
paying  for  household  supplies;  looked  after 
the  linen;  superintended  the  making  of  the 
garden;  drew  checks  In  her  mother's  name 
to  make  payments  of  various  kinds;  super- 
intended the  erection  and  painting  of  build- 
ings; attended  to  her  mother's  wishes  in 
employing  the  minister  who  had  charge  of 
the  church  built  by  her  mother;  and  waited 
on  her  sick  brother. 

Mrs.  Gillett  had  an  income  said  to  have 
been  from  f 15,000  to  $18,000  per  year.  Un- 
der her  husband's  will,  ahe  bad  a  life  inter- 
est in  some  4,000  acres  of  land,  and  also  a 
considerable  amount  of  personal  property. 
Each  of  the  children  had  a  large  estate,  In- 
herited from  their  father.  Appellee  Is  ad- 
mitted to  have  been  worth  about  $250,000, 
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ud  to  have  had  an  Income  from  lira  own 
propeitr  of  from  112,000  to  $16,000  annnal- 
17.  Some  sort  of  an  anrangement  was  made 
pitor  to  1897,  or  about  tbat  year,  at  the  sng- 
featlon  of  tbe  son  John  P.  GUletl;  bj  the 
terms  of  wblcb  each  of  the  nnmarrled  dangh- 
ien  contributed  fSOO  a  year,  in  semiannual 
payments  of  ?250  each,  to  tbelr  mother,  to- 
wards the  household  expenses  of  the  home. 
At  her  request  they  each  also  paid  to  her 
$100  per  year  for  the  support  of  the  Epl8c<val 
Church,  which  she  had  built 

It  Is  clearly  proven  that  Mrs,  Otllett  at 
the  time  of  ber  death  was  a  housekeeper,  and 
the  head  of  a  family,  and  was  a  widow,  and 
that  appellee.  Amy  T.  Gillett,  was  her  fe- 
male child,  and  resided  with  hear  at  the  time 
of  her  death.  Therefore,  under  the  strict  let- 
ter of  section  77,  as  aboTO  quoted,  there  was 
properly  allowed  to  her  **ttie  same  amount  of 
property  [or  the  money  Talue  thereof]  as  is 
allowed  to  the  widow  by  this  act."  In  the 
first  place.  It  is  Insisted  by  the  appellant  that 
appellee  Is  not  such  ft  child  of  the  deceased, 
Lemlra  P.  Oillett,  as  is  contemplated  by  sec- 
tion 77,  because  she  is  not  under  18  years  of 
age.  The  statute  does  not  refer  exclusively 
to  females  who  are  under  18  years  of  age. 
The  language  is:  "There  shall  be  allowed  to 
the  children  of  the  deceased,  residing  with 
him  at  the  time  of  his  death  Oncludtng  all 
males  under  eighteen  years  of  age,  and  all 
females),  the  same  amount  of  property  as  Is 
allowed  to  the  widow  by  this  act"  The  chil- 
dren who  are  brought  within  the  terms  of 
the  section  include  all  males  under  18  years 
of  tfge,  and  "all  females.**  The  fact  that  the 
males  to  be  included  are  specifically  mention- 
ed as  being  under  IS  years  of  age,  while  the 
words  *'all  females"  are  used  wltiiout  any 
quallflcAtion,  clearly  Indicates  that  the  Leg- 
islature intended  to  refer  to  females  without 
reference  to  what  their  ages  might  be.  If 
It  had  been  the  Intention  of  the  L^slature 
to  Include  only  females  under  18  years  of 
age,  then  the  words  **under  eighteen  years 
age"  would  have  been  made  to  qualify  fe- 
males as  well  as  males. 

In  the  second  plac^  it  la  claimed  that  the 
statute  only  refers  to  dependent  females,  and 
those  who  need  the  aid  of  the  widow  for 
their  support  It  Is  therefore  claimed'  tbat 
the  ai^ellee  Is  not  included  within  the  mean- 
ing of  section  77,  because  she  had  an  inde- 
pendent fortune  and  a  large  Income  of  her 
own,  and  was  therefore  in  no  way  dq)«ident 
upon  her  moth«.  The  section  does  not  use 
the  words  *Vependent  females,*'  nor  is  there 
any  language  in  the  section  which  seems  to 
restrict  the  allowance  there  provided  for 
to  dependent  females.  There  Is  nothing  In 
the  statute  which  excludes  from  the  allow- 
ance female  children  who  may  have  had 
property  or  Incomes  of  their  own. 

In  ascertaining  the  meaning  of  a  statute, 
the  intention  of  the  Legislature  Is  to  be 
sought  for.  Where  terms  are  ambiguous  and 


doubtful,  rules  of  construction  are  applied  to 
determine  that  intention,  and  statutes  in 
pari  materia  with  the  statute  under  consid- 
eration are  referred  to.  But  where  the  lan- 
guage of  the  statute  Is  plain  and  unamUso- 
ons,  there  is  no  necesslfy  for  resorting  to 
rules  of  construction,  and  the  statute  must 
have  an  interpretetion  according  to  the  plain 
and  ordinary  meaning  of  the  words  nsed. 
"In  the  enactment  of  statutes,  the  rule  of  in- 
terpretation is.  In  respect  to  the  Intention  of 
the  Legislature,  that  where  the  language  Is 
explicit  tiie  courts  are  bound  to  se^ek  for 
the  Intention  In  the  words  of  the  act  ttselC 
and  tb^  are  not  at  liberty  to  suppose  or  to 
hold  that  the  Legislature  intended  anything 
different  from  what  their  language  Imports.** 
Potter's  I^warris  on  Statntes,  pp.  144.  146, 
par.  '20.  *'When,  indeed,  the  lai^nage  is  not 
only  plain,  but  admlto  of  but  one  meaxitog, 
the  task  of  Interpretation  can  hardly  be  said 
to  arise,  and  *tbose  incidental  rules  which  are 
mere  aids,  to  be  tovoked  when  the  meaning 
ts  clouded,  are  not  to  be  regarded.'  •  •  • 
The  Legislature  must  be  Intended  to  mean 
what  it  has  plainly  expressed,  and 
quently  there  is  no  room  tor  construction.*' 
Endlich  on  Interpretation  of  Statutes,  p.  6.  i 
4.  "Where  the  language  of  the  statote  Is 
plain  and  explicit  it  cannot  be  controlled  by 
the  rule  In  pari  materia."  Endlich  on  Inter- 
pretation of  Statutes,  {  B3,  p.  67.  In  Ottawa 
Gaslight  &  Coke  Co.  v.  Downey,  127  lU.  201, 
20  N.  B.  20,  we  said:  "Courts  cannot  u  a 
general  rule,  disregard  the  plain  language  of 
a  statntfe  It  is  tiieir  dn^  to  accept  It  as 
they  find  it  and  entorce  It  as  plainly  writ- 
ten." Agate,  in  Wnnderle  v.  Wnnderle,  144 
111.  40,  83  N.  a  185,  19  U  B.  A.  84,  we  said: 
"It  Is  not  the  province  of  the  Judiciary  to 
make  laws,  but  to  construe  and  intei^et 
them,  and  pass  upon  their  validity." 

By  section  77,  the  children  therein  named 
are  allowed  the  same  amount  of  property  "as 
is  allowed  to  the  widow  1^  this  act"  MTben 
we  turn  to  section  74  of  the  admlnlatratlon 
act  (Starr  ft  a  Ann.  St  1896,  c.  S,  par.  74^ 
we  find  that  the  widow  is  allowed  eertahi 
articles  of  property,  or  tiielr  value  to  mon- 
ey, such  as  beds,  bedsteads,  bedding,  and 
household. and  kitehen  fumltore,.  necnnry 
for  herself  and  family,  and  proTistona  fbr  a 
year  for  herself  and  family.  The  report  of 
the  appralsera  In  this  case  mentions  each  of 
the  spedflc  articles  allowed  undo:  the  prop- 
er head,  and  the  ralue  of  the  same.  In 
passing  upon  the  meaning  of  the  altowanee 
thus  made;  which  la  the  same  as  the  allow* 
ance  to  be  made  to  the  children  named  to 
section  77,  wo  hdd  to  Sttawn  r.  Strawn,  IB 
III.  268,  tbat  the  statote  providing  fbr  an . 
allowance  to  a  widow  of  such  beds,  bed- 
steads, beddtog,  and  household  and  Utcbea 
fumltore  as  might  be  necessary  for  taenelf 
and  family,  and  provisions  tor  a  year  tar 
herself  and  family,  was  not  to  be  coiutraed. 
to  regard 'to  the  character  and  amount  of 
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neh  allominee,  wtOiont  reference  to  tlie  clr> 
cmnstances  of  the  parties,  but  ttULt,  In  flxlnf 
inch  allowance,  the  appralaers  Aoold  take 
Into  Tlew  tbe  condition  and  mode  of  life  in 
Thlcb  tbe  widow  was  left  b7  tbe  ^tb  of 
ber  bnaband,  and  sbonld  regard  aa  necesmry 
tbat  fomltnte  wbicb  la  tbe  ordinary  and  ap-' 
propiiate  furniture  for  ancb  bomesteada.  In 
tbat  case  we  said  (page  274):  "It  cannot  be 
supposed  tbat  ^e  L^slatnre.  when  It  used 
tbe  words  *nece88ar7  famtture.' ,  and  'prorl* 
siona  for  a  year,'  designed  to  nae  tbe  worda 
In  a  rigid  and  nnbendlng  sense,  to  be  con- 
stmed  In  all  cases  witbont  reference  to  tbe 
drcnmatanees  of  tbe  partlea.  If  tbat  were 
wa,  we  abonld  be  obliged  to  say  that  many 
articles  of  fumlturs  to  be  found  in  all  com- 
fortable bouses  were  not  absolutely  Indtt- 
pensable,  and  tbat  tiie  provisions  tax  a  year 
mlgbt  bo  reduced  to  a  cotaln  amount  of 
bacon  and  com  meal.  *  *  *  So.  too,  in 
r^rd  to  tbe  word  family/  Inasmuch  as 
tbe  children  of  tbe  appellee  were  all  of  age, 
altbougb  some  of  them  were  still  monbers 
«f  tbe  nwternal  family.  It  ia  claimed  tbat  tbe 
proTii^ns  allowed  sbonld  only  be  such  as 
wonld'be  reQulred  for  tbe  sustenance  of  the 
widow  alone.  Bnt  we  are  of  opinion  tbe 
I<egislatnre  Intended  by  tbe  word  family'  to 
Inclode  sncb  persons  as  constituted  tbe  fam- 
ily of  tiie  deceased  at  tbe  time  of  bto  death, 
whether  servants  or  children  who  bad  at- 
tained their  majority."  It  cannot  be  said 
tiiat  the  allowance  here  made,  of  93,475,  was 
tttravagant,  in  view  of  tbe  else  of  tbe  estate 
and  of  the  drcumstances  of  the  parties. 

It  Is  furthermore  claimed  on  the  part  of 
the  appellant  that,  becanse  the  app^ee  con- 
tributed 9500  per  year,  in  semiannual  pay- 
ments, towards  tbe  household  expeuses,  as 
did  the  Otba>  unmarried  daughters  while  they 
Ured  wltb  their  mother,  tbe  appellee  fliereby 
became  a  mere  boarder,  and  tbat  for  tbat 
reason  she  is  not  oitltled  to  the  award.  We 
do  not  think  that  tbe  contribution  so  made 
towards  bousebidd  expenses  was  a  compen- 
sation tor  board.  Notwithstanding  sucb  pay- 
ment; tbe  appellee  constituted  one  of  tbe  prl- 
T«te  bous^Kild  of  her  deceued  mother.  The 
evidence  shows  tbat  tbe  homestead  occupied 
by  Mrs.  Olllett  waa  a  lai^  bouse,  and  bad  in 
it  ivwards  of  IS  rooms,  and  tbat  each  one 
of  the  daoghtmi  above  named,  before  tbe 
death  of  their  father  and  after  his  death,  oc- 
cupled  one  room  in  tbe  house,  and  had  one 
horse,  and  bad  tbe  use  of  tbe  family  car^ 
zlagesL  In  view  of  tiie  wealth  and  position  of 
the  fiunily,  it  caunot  be  Said  tbat  tbe  small 
contribution  thus  ipade  was  intended  to  be 
an  equivalent  for  board.  Tbe  design  of  the 
■tatnto  was  '*to  enable  the  widow  to  imp 
vbat  death  bad  spared  of  ber  domestic  cir- 
cle unbroken  during  tbat  time,  notwltb- 
standing  tbe  loss  of  bn  husband."  Strawn 
T.  Strawn,  supra.  The  mere,  toct  tbat  her 
tibUdren  chose  to  oimtrlbute  a  small  snra  to- 
vuds  tbe  family  sacpensei;  and  another 
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small  sum  towards  the  support  of  Uie  church 
tbe  widow  bad  erected  at  ber  own  expense 
upm  ber  premlsoi;  did  not  show  that  they 
were  boarders,  to  the  sense  in  wblcb  that 
term  la  used  in  tbe  case  of  Btrawn  v.  Strawn, 
supra. 

In  Wolford  T.  Deemw,  fl8  HL  Apjf.  BOA, 
one  ot  tbe  Appellate  Oonrte  in  this  state  baa 
held  that  wta«e  one  at  the  time  of  bis  death 
is  a  bons^eepfir,  and  the  bead  of  a  family 
consisting  of  himself  and  a  daughter,  and 
leaves  no  vrldow,  the  daughter  is  entitled  to 
an  allowance  out  of*  the  estate  under  section 
77,  and  that  this  right  Is  not  defeated  by  tbe 
facts  that  the  daughter  Is  an  adult  and  a 
widow;  that  while  ber  husband  waa  alive 
she  did  not  Bve  at  her  father's  borne;  tbat 
she  retnmed  thereto  at  ber  tatber^s  request; 
tliat  he  agreed  to  pay  ber  $2  a  week  for  ber 
■erviceB  at  home;  tbat  she  owned  property, 
and  had  an  income  from  other  sources;  and 
that  she  shared  equally  with  her  brotbera 
and  sisters  under  her  father's  vrllL 

It  appears  from  tbe  evidence  tbat  Mrs. 
Olllett  early  to  tbe  month  of  July,  1901,  and 
about  three  months  before  her  death,  left 
her  home,  and  went  north  to  MacUnac  Is- 
land f<w  a  summer  vacation,  and  that  when 
she  left  home  she  left  her  daughter^  tbe  ap- 
pellee^ in  charge  of  the  homestead,  and  band- 
ed to  her  a  wrlttei  order,  dated  July  1,  UOl, 
wblcb  order,  signed  by  Mrs.  OUIett,  is  to  tbe 
following  terms,  to  wit:  '"This  is  to  certify 
Ibat  I  leave  my  daughter.  Amy,  to  full  charge 
of  my  house,  help,  and  all  pertaining  to  tbe 
premises  to  my  absence  this  year."  She 
directed  appellee  to  draw  cheeks  in  bet  name 
upon  ber  own  account  to  tbe  bank  to  Blk- 
hart,  and  those  checks  vrere  so  drawn  by 
appdlee,  uid  are  shown  to  the  record.  When 
Mrs.  aillett  went  north  to  July*  1901,  she  not 
only  left  appellee  to  charge  of  the  bouse»  but 
also  to  charge  of  her  son  JeSm  P.  GUlett,  and 
of  tbe  entire  household.  Moreover,  tfiere  is 
some  evidence  tending  to  show  that,  some 
time  before  tbe  deatb  of  Mre.. OUIett,  she  re- 
leased appellee  from  tbe  obligation  to  pay 
tbe  contribution  of  9600  towards  family  ex- 
penses. Upon  this  subject  there  ia  some 
conflict  to  the  evidence,  but.  Inasmuch  as  tbe 
trial  court  saw  the  wltaesses  and  heard  their 
testimony,  we  are  not  disposed  to  interfere 
wltb  ito  finding  upon  this  subject  There 
are  to  the  record  quite  a  number  of  letters 
— S(HUe  21  to  numbet^writtra  by  }Sx».  OU- 
Iett to  appellee,  begbming  in  July,  1898,  and 
ending  August  80,  1901,  shorty  before  tbe 
widows  death,  wblcb  show  that  relatimis  of 
confidence  and  affection  existed  between  ap- 
pellee and  ber  mother.  They  show  that  she 
had  full  charge  of  ber  motbor's  home  dur- 
ing ber  motbw*s  absence,  and  waa  antbcff^ 
lied  to  give  directions  to  servants  and  nurses, 
and  look  after  ber  aick  brother  and  bis  room. 
It  dearly  anwars  from  these  letters  and 
tbe  other  testlnumy  that  she  was  to  tbe  tarn- 
ily  aa  a  daughter,  and  bore  tbe  same  cloeo 
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family  relation  as  t  daaghter  to  Mrs.  GU- 
lett  SB  existed  between  tbem  wblle  the  fa- 
tber  was  living,  thus  devotins  her  time  and 
energies,  when  at  home,  for  the  comfort  and 
enjoyment  of  her  mother;  and  it  cannot  be 
said  that  she  bore  the  relation  to  the  houae- 
h<^d  of  a  mere  boarder. 

Reference  Is  made  by  counsel  for  appel- 
lant to  aathorltleB  In  other  states  giving  the 
same-  construction  to  statntes  there  as  la 
contended  for  on  behalf  of  appellant  here. 
Bnt  an  examination  of  _  the  statntes  so  con- 
straed  by  such  decisions  will  show  that  they 
differ  from  the  Illinois  statute,  in  providing 
fw  exemptions  in  favor  of  minora,  or  re- 
stricting their  benefits  to  minora.  Bat  In 
Barr's  Appeal,  1  Monag.  768,  It  Is  said:  "The 
act  of  assembly  gives  to  the  widow  or  the 
children  of  a  decedent  the  right  to  retain 
9300  out  of  the  decedent's  estate.  The  act 
fixes  no  age  or  circumstances  which  sliaU 
deprive  the  children  of  a  right  so  to  claim. 
This  court,  In  view  of  the  spirit  of  the  law, 
has  held  that  an  adult  child,  living  apart 
from  the  father's  family,  and  not  dependent 
on  him  for  support,  la  not  entitled  to  claim 
under  the  statute.  Here  tbe  appdlee  always 
lived  with  her  father,  flie  decedent,  as  a 
member  of  his  family.  She  continued  with 
blm  after  she  arrived  at  the  age  of  twenty- 
one,  just  as  she  had  before.  She  remained  as 
a  child,  not  as  a  servant.  Tbe  language  of 
tbe  act  does  not  bar  her  claim.  Tbe  spirit 
and  purpose  thereof.  In  providing  this  sum 
for  the  family,  give  It  to  her.  She  fills  the 
reaulrement  of  the  statate."  Inasmuch  as 
oectton  77  assimilates  the  award  to  the  chil- 
dren to  that  allowed  to  tbe  widow  by  the 
act,  and  Inasmuch  as  tbe  widow  takes  with- 
out regard  to  dependence,  we  are  of  the 
opinion  that  an  adult  child,  like  appellee, 
may  take  without  regard  to  dependence, 
where  the  family  relation  exists,  and  where 
tbe  facts  mentioned  in  section  77  exist 

Appellee  has  filed  herein  what  her  counsel 
calls  an  "additional  abstract,"  and  makes  a 
motion  that  the  cost  and  expense  of  the  ad- 
ditional abstract  so  filed  by  appellee  be  tax- 
ed as  costs  against  appellant  This  motion 
is  denied.  What  is  called  an  "additional 
abstract"  Is  In  fact  a  copy  of  the  testimony, 
printed  in  full,  of  all  the  witnesses  who  tes- 
tified upon  the  trial,  acept  one.  Tlie  ab- 
stract required  by  the  rules  of  this  court  Is 
an  abridgment  of  the  record,  and  in  It  the 
evidence  should  be  condensed  In  narrative 
form,  BO  as  to  clearly  and  concisely  present 
its  substance.  We  think  that  the  abstract 
filed  by  tbe  appellant  compiles  with  the  mle, 
and  tbat  tbe  additional  abstract,  If  it  may 
be  BO  called,  filed  by  tbe  appellee,  was  not 
necessary. 

For  the  reasons  above  stated,  we  are  of 
the  opinion  that  tbe  allowance  made  by  the 
circuit  court  was  proper.  And  accordingly 
the  Judgment  of  the  Appellate  Court  afllrm- 
ing  the  Judgment  of  tbe  circnit  court  Is  af- 
firmed. Judgment  affirmed. 


(207  IIL  2B8) 
SPBIKGBB  V.  DABLINGTON. 

(Snprwne  Court  of  Illinois.  Feb.  17,  1904.) 

PARTY  WALL-CONSTRUCTION  WITH  OP^JINOa 
—INJDNCTION— PROPRIETY  OF  BBMEDT— RK- 
IMBURSBUENT  OF  BUILD  BR— LACUS8  —  ES- 
TOPPEL —  F0RKCL08URH  SBCRBB  —  COLLAT- 
ERAL ATTACK. 

1.  The  question  whether  In  forecloeore  pn> 
ceedlnga  the  court  could  appoint  a  commissioner 
to  make  the  sale  and  execute  a  deed,  instead 
of  directing  the  master  in  chancery  to  do  so, 
cannot  be  raised  on  a  collateral  atta<ft  on  the 
decree. 

2.  The  objection  to  the  iotrodoction  in  evi- 
dence of  a  deed  made  pniaoant  to  a  foreclosure 
decree,  that  the  sale  oad  not  been  confirmed, 
cannot  be  urged  for  ths  first  time  on  appeal. 

3.  One  paily  to  a  party-wall  agreement  par- 
ehased  the  equity  of  redemption  of  the  other 
party,  and,  after  foreclosure  and  a  deed  to  tbe 
parduLser  therennder,  asserted  against  such  par- 
chaser  the  right  to  an  alleyway  and  a  way  (or 
underground  plp^  as  easements,  and  about  two 
years  afterwards  began  au  injunction  snit  to 
protect  sndi  easements.  Tlils  litigation  contin- 
ued about  a  year,  and  within  a  numth  after  its 
termination  uie  iHirchaser  began  suit  to  restraia 
a  violation  of  the  party-wall  agreement.  HM, 
that  the  latter  salt  was  not  barred  by  laches, 
though  the  violation  occurred  more  than  tix 
years  before. 

4.  A  purchaser  at  a  foreclosure  sale  is  not  es- 
bvped  to  sne  an  adjoining  owner  for  violation 
of  a  party-wall  agreement  by  the  (act  that,  as 
mortgagee,  and  while  the  adjoining  owner  also 
held  the  equity  In  the  nuxtgsged  premises,  he 
knew  that  the  violation  was  taUng  place*  and 
failed  to  object  thereto. 

6.  To  replace  a  party  wall  fay  a  wall  In  iriiidt 
numeroQs  openings  occur  is  a  violatiaii  ol  tiie 
party-wall  agreement. 

6.  A  party  to  a  party-wall  agreement  wbo  re- 

filaces  tbe  wall  by  one  In  which  numeroos  open- 
ngs  occur,  nring  therefor  the  original  (oonda- 
tion  and  part  oC  the  old  wall,  for  one-half  o( 
which  tbe  other  party  had  already  paid,  is  not 
entitled  to  insist  on  reimborsement  for  half  of 
the  expense  of  reconstruction  before  being  com- 
pelled to  dose  the  openings  and  make  tbe  wall 
conform  to  the  agreement 

7.  A  party  to  b  party-wall  agreement  wbo  re- 
places the  original  wall  by  one  in  which  oocnr 
numerous  openings,  and  from  which  window 
caps  and  bases  project  cannot  resist  the  other 
party's  suit  to  compel  a  solid  wall  br  pleadins 
that  ffuch  other  party  does  not  intend  to  use  hia 
property  for  bmldlng  purposes. 

8.  A  party  to  a  party-wall  agreement  is  enti- 
tled to  the  Interrention  of  equi^  to  restrain 
Its  violation  by  the  other  party's  replacing  tbe 
original  wall  by  one  In  which  nnmerons  open- 
ings occur,  and  Is  not  remitted  to  u  mt^n  at 
law  for  damages, 

9.  A  decree  In  an  Injunction  salt  to  restrsin 
tbe  violation  of  a  party-wall  agreement  which 
enjoins  the  defendant  from  maintaining  opoi- 
ings  in  tbe  wall  as  reeonstmeted  by  hfin,  and 
from  Interfering  wiUi  the  complainant  in  dos- 
ing tbem  up,  ia  not  objectionable  as  wrongly 
depriving  thei  defendant  of  the  possessfon  of  his 
property. 

10.  Au  Injunction  restraining  a  party  to  «  psr- 
ty-wail  agreement  from  maintaining  openinjw 
In  the  wall  as  reconstructed  by  him,  and  from 
Interfering  with  complalnaot  in  clorinx  th«n 
np,  is  a  proper  remedy  for  snch  a  violation  of 
the  party- wall  agreement. 

Appeal  from  Superior  Court  Cook  Connty; 
Axel  Chytraus,  Judge. 

Suit  by  Harry  Darlington,  trustee,  against 
Warren  Springer.  From  a  decree  for  com- 
plainant, defendant  appeals.  Affirmed. 
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This  la  an  appeal  from  a  decree  of  the  Bn< 
perlor  conrt  of  Cook  connty,  aod  the  follow- 
Ing  statement  of  facta  la  taken,  in  part,  from 
the  recitals  In  the  decree  of  that  court,  which 
recitals  are  accqrate  so  far  as  we  have 
adopted  them: 

The  appellee,  complainant  below,  claims 
the  title  In  fee  simple  to  the  property  at  176 
and  1T7  South  Canal  street,  in  the  city  of 
Chicago,  which  la  known  In  this  litigation  as 
"complainant's  lot"  Appellant  owns  the 
property  immediately  adjoining  on  the  north, 
at  171  and  173  Sonth  Canal  street  and  which 
is  referred  to  herein  as  "defendant's  lot"  On 
May  21, 1889,  Hibbert  J.  Lehman  became  the 
lessee  of  complainant's  lot  for  the  term  of 
90  years,  and  afterwards,  on  the  18th  of 
March,  1890,  became  the  owner  thereof  In 
fee  simple.  On  Augast  28,  1889,  appellant 
wai^  and  at  all  times  since  has  been,  the 
owner  of  defendant's  lot,  and  on  that  day  he 
and  Lehman  entered  Into  a  written  contract 
providing  for  the  erection  of  a  party  wall 
between  them.SO  inches  In  thickness.  26  Inch- 
es of  which  was  to  stand  on  the  complain- 
ant's lot  and  4  Inches  of  which  was  to  stand 
on  the  defendant's  lot.  It  was  further  pro- 
vided that  Lehman  shonld  erect  this  wall  In 
the  first  instance,  and  that  If  Springer  there- 
after desired  to  use  It  he  shonld  pay  one- 
balf  of  the  valoe  of  so  mnch  of  the  wall,  tn 
length,  aa  he  desired  to  nse;  and  the  contract 
also  contained  a  provision  that,  if  it  became 
necessary  to  repair  or  rebuild  the  whole  or 
any  poirtion  of  the  party  wall,  the  expense 
wu  to  be  borne  equally  by  tliem.  The  con- 
tract is  perpetual,  and  Is  a  covenant  run- 
ning with  the  land. 

On  the  8tb  day  of  March,  1890,  Lehman 
conveyed  complalnant^s  lot  to  Frederick  H. 
'Winston,  tniBtee,  to  secnre  the  payment  of 
$27(^000.  During  that  year  he  erected  a 
slx-^ory  brick  bnilding  covering  the  whole 
of  the  lot,  and  on  November  15,  1890,  con- 
veyed the  lot^  by  warranty  deed,  to  appel- 
lant Shortly  after  the  completion  of  the 
building  on  complalnant^s  lot,  appellant  erect- 
ed ft  bolldbig  on  defendant's  lot,  nsing  that 
part  of  the  party  wall  extending  100  feet 
from  Oanal  street  Both  bnlldlngs  were  de- 
Btroyed  by  fire  on  November  21,  1805.  The 
$279,000  debt  remained  unpaid.  A  foreclo- 
Bnre  anlt  was  brought  and  such  proceedings 
were  had  that  appellee  and  bis  co-trustee, 
who  has  since  died,  received,  on  September 
7, 1899,  a  deed,  purporting  to  convey  to  them 
complainant's  lot  in  fee  simple,  executed  by 
Walter  Bntier,  a  special  commissioner  ap- 
pointed by  the  circuit  court  of  Cook  county 
to  execute  the  decree  in  the  fbreclosure  pro- 
ceedings. 

In  April,  1890,  the  appellant  commenced, 
and  shortly  thereafter  completed,  the  erection 
of  a  teh-story  manufactnrlng  bolldlng  upon 
tfefmdanf a  lot,  and  used  a  part  of  the  orig- 
inal party  wall  which  was  still  standing, 
being  the  east  part  of  the  wall,  and  uaed  the 
foandatlon  of  the  original  party  wall,  aa 


first  built  thxOQghout  Its  entire  length. 
Starting  at  Canal  street  and  mnnlng  thence 
west  a  distance  of  40  feet  this  wall,  as  con- 
structed by  Springer,  Is  a  solid  wall,  without 
openings.  There  Is  then  an  opening  of  9 
feet  6  Inches  In  the  wall.  Continuing  on 
west  there  Is  then  2  feet  more  of  wall,  and 
then  another  opening  of  9  fe^  6  Inches  In 
the  wall.  These  openings  are  continuous 
from  the  foundation  to  the  highest  story  of 
the  building,  and  with  glass  fronts  facing 
.complalnant^s  lot  In  the  remainder  of  the 
walC  extending  on  west  a  distance  of  ap- 
proximately 75  feet  there  la  1  door  and  50 
window  op»ilnga-6  windows  on  each  floor 
of  the  10  sfories  of  the  building,  each  having 
a  stone  cap  and  sill  which  project  several 
Inches  over  the  south  face  of  the  party  wall. 

When  appellant  constructed  this  building 
the  foreclosure  suit  was  pending,  and  he  was 
the  owner  of  the  equity  of  redemption  In 
complainants  lot  a&d  so  continued  to  Sep- 
tember 7,  1890,  at  least  After  appellee  re- 
ceived his  deed  be  fotmd  Springer  In  posses- 
sion of  the  lot.  Springer  then  claimed  a  per'- 
petual  easement  In  complainant's  tot  of  an 
alleyway  16  feet  6  Inches  wide,  and  also 
claimed  a  perpetual  easement  across  the  lot 
for  steam  pipes  extending  through  complain- 
antffl  lo^  for  the  purpose  of  beating  the  build- 
ing on  defendantfs  lot  and  heating  tlvo  oth- 
er buildings  owned  by  appellant  In  that  Im- 
mediate vicinity.  For  the  purpose  of  pre- 
venting any  interference  with  these  alleged 
easements,  appellant  filed  a  bill  for  an  in- 
junction in  the  circuit  court  of  Oook  county, 
and  a  temporaiy  writ  Issued  on  November 
19,  1901.  Afterwards,  upon  a  hearing,  the 
Injunction  was  dissolved  and  the  bill  dismiss- 
ed for  want  of  equl^.  Appellant  prosecuted 
an  appeal  to  this  court  where  the  decree 
was  affirmed  at  the  October  term,  1902. 
Springer  v.  Darlington,  198  IlL  121,  64  N.  E. 
709. 

On  November  25,  1902,  appellee  filed  the 
bill  in  the  present  litigation  In  the  superior 
court  of  Cook  county,  averring  the  foregoing 
facts,  charging  that  appellant  If  he  desired 
to  rebuild  said  party  wall,  shonld  have  re- 
built it  as  a  solid  wall  throughout  its  entire 
length,  and  praying  that  the  openings  In  the 
wall  be  declared  a  nuisance;  that  defendant 
be  enjoined  from  maintaining  any  of  said 
openings  In  the  wall;  that  the  complainant 
be  decreed  the  right  to  close  all  such  win- 
dows and  openings  and  make  the  wall  a  sol- 
id wall;  and  that  thereafter  an  accounting 
be  had  between  appellee  and  appellant 

Springer  answered,  denying,  upon  various 
grounds,  that  appellee  was  entitled  to  the  re- 
lief sought  and  averring,  among  other 
things,  that  appellee  took  no  titie  to  com- 
plainant's lot  under  his  deed  from  Butier  as 
special  commissioner.  A  hearing  was  had. 
The  court  found  the  wall  In  question  had 
been  rebuilt  by  Springer  under  the  party- 
wall  agreement;  and  that  he  shonld  have 
built  a  solid  wall  for  ita  entire  length  and 
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height;  that .  the  openings  therein,  and  the 
projectlDg  window  caps  and  sills,  are  a  con- 
tinuous nuisance  to  the  complainant;  that 
the  complainant  has  the  right  to  close  all 
such  windows  and  openings,  remoTe  the  pro- 
jecting caps  and  sills,  and  make  the  wall  a 
solid  wall  tor  use  as  a  party  wall,  ^ringer 
Is  enjoined  trpm  maintaining  the  openings, 
and  from  Interfering  with  the  complainant  In 
closing  the  same  up.  The  court  retains  Juris- 
diction of  the  cause  for  the  purpose  of  tak- 
ing an  account  between  tiie  parties  after, 
the  openings  shall  have  been  closed  up  by 
the  appellee,  when  the  court  will  determine 
what  amount,  if  any.  Is  to  be  paid  by  eiUier 
party  to  the  other  on  account  df  the  con- 
struction of  such  wall.  Springer  api>eal8  to 
this  court 

W.  N.  Gem  mil  I,  for  appellant.  Loesch 
Brok  &  Howell,  for  appellee. 

SGOTT,  3.  (after  stating  the  tacts).  Ap- 
pellant denlesithat  appellee  is  the  owner  of 
complainant's  lot,  for  the  reason  that  in  the 
decree  of  foreclosure,  inatead  of  directing 
the  master  In  chancery  to  make  sale,  and, 
after  the  expiration  of  the  period  ot  redemp- 
tion, a  deed,  in  the  event  that  the  debt  was 
not  paid  and  no  redemption  bad,  the  court 
appointed  Walt»  Butler  a  special  c(Hnml»> 
sloner  to  perform  these  duties,  and  tlie  sale 
was  made  and  the  deed  executed  1^  him 
as  commissioner;  and  for  the  further  reason 
that  there  is  no  evidence  In  this  record  that 
the  sale  In  foreclosure  was  eror  ajwrored 
by  the  dtcult  court  If  either  of  these  posi- 
tions be  correct  appellant  would  be  the  own- 
er of  the  freehold  claimed  by  ai^llec^  as 
appellant  was  the  holder  of  the  equity  of 
redemption  in  the  lot  at  the  time  of  the  fore- 
closure. This,  however,  is  In  the  nature  of 
a  collateral  attack  upon  the  decree  of  the 
circuit  court  Whether  the  powers  confer- 
red upon  the  special  commissioner  were  be- 
yond those  which  the  court  could  vest  in 
such  an  officer  Is  a  question  to  be  deter- 
mined In  a  proceeding  to  review  the  decree 
In  the  foreclosure  suit  So  far  as  the  ab- 
sence of  an  order  of  confirmation  is  concern- 
ed, no  such  objection  was  made  when  the 
deed  was  otTered.  It  cannot  be  urged  tor 
the  first  time  in  this  court 

It  is  then  insisted  that  as  this  wall  bad 
been  constructed  more  than  six  years  prior 
to  the  beginning  of  this  suit  complainants 
laches  bars  the  relief  sought,  and  that  Dar- 
lington must  have  known  at  the  time  the 
wall  was  constructed  that  it  was  being  con- 
structed with  (^enlngs,  and  that  his  Jlence 
then  amounts  to  consenting  that  the  wall 
should  be  Bo  constructed.  So  far  as  the  de- 
fay  is  concerned,  It  Is  apparent  that  when 
ai^ellee  received  his  deed  Springer  was  as- 
serting the  right  to  use  so  much  and  such 
parts  of  complaluant^s  lot  that  apiwllee 
mi^t  well  delay  bringing  any  suit  In  refer- 


ence to  the  party  wall  until  he  ascertained 

the  extent  of  his  interest  In  the  pn^ier^. 
The  claims  of  appellant  in  that  regard  wm 
finally  denied  by  this  court  in  October,  1902. 
and  this  suit  was  begun  the  following  month. 
We  think  reasonable  diligence  was  exer- 
cised by  aKi^ee,  When  the  wall  waa  con- 
structed appellant  wai  the  owner  of  the  eq- 
uity of  redemption.  If  he  paid  the  mortgage 
debt  as  he  had  a  right  to  do,  his  acts  in  con- 
structing the  wall  with  ttie  openings  In  it 
could  never  have  been  questioned.  He  was 
building  a  wall  on  his  own  land.  The  doc- 
trine of  estoppel  does  not  apply. 

Other  objections  urged  to  the  decree  are 
that  appellee  had  an  ^equate  remedy  at 
law;  that  the  injunction  Is  not  preventive  in 
Its  character,  and  therefore  Is  beyond  the 
power  of  a  court  of  equity;  that  Springer  Is 
the  owner  of  the  entire  wall  until  he  la  paid 
for  one-half,  and  that  the  decree  is  thoeftore 
wrong  In  permitting  any  Interference  there- 
with until  Springer  shall  have  been  paid  me- 
half  the  value  of  the  wall  as  It  now  stands; 
that  no  wrong  la  now  threatened  by  appel- 
lant and  that  the  wrong,  if  any,  has  been 
long  dnce  inflicted,  and  the  court  Is  power- 
less to'  forbid  the  doing  of  an  act  already 
done;  that  to  penult  appellee  to  rebuild  the 
wall  tn  the  manner  authorized  by  the  decree 
lis  to  take  the  possession  of  appellant's  prop- 
erty trom  him  and  place  such  possession  In 
the  bands  of  appellee;  and  that  no  injury  la 
shown  to  appellee,  for  the  reason  that  he 
does  not  aver  or  show  that  be  lnt€sids  to 
erect  a  building  on  this  lot 

The  law  In  reference  to  party  walla,  as 
gathered  from  the  decisions  of  the  states  of 
the  Union,  is  clear  and  well  defined.  Whoe 
parties  contract  with  each  other  for  tbe  main- 
tenance of  a  party  wall,  a  wall  solid  throngti- 
out  its  entire  length  and  height  is  contem- 
plated, unless  the  contract  otherwise  pro- 
vides. The  reason  for  this  Is  obvious.  Kach 
party  is  the  owner  of  that  part  of  the  wall 
which  stands  on  bis  own  land,  subject  to  the 
easement  of  the  other.  This  easement  Is 
tbe  right  of  each  to  have  his  building  sup- 
ported by  the  portion  of  the  wall  which 
stands  on  the  land  of  the  other.  This  ease- 
ment is  to  have  the  support  of  a  wall— not  of 
a  wall  weakened  by  such  openings  therein  as 
the  other  party  may  see  fit  to  make.  If  one 
party  has  a  right  to  place  openings  in  a  vrall, 
BO  has  tbe  other,  and  the  exercise  of  sudt 
rights  would  lead  to  the  loss  of  all  ben^t 
which  should  be  derived  from  a  party-wall 
contract  22  Am.  &  Eng.  Bhcy.  of  Law  (2d 
Ed.)  p.  246;  Sullivan  v.  Graffort  3S  Iowa. 
631;  NormUIe  v.  GUI,  159  Mass.  427,  S4  N.  E. 
543,  38  Am,  St  Rep.  441;  Harber  v.  fivans, 
101  Mo.  681,  14  S.  W.  750,  10  L.  B.  A.  41,  20 
Am.  St  Rep.  646;  Weems  v.  Uayfleld,  75 
Miss.  287,  22  South.  802;  Traute  v.  White, 
46  N.  J.  Eq.  437,  10  Ati.  186;  YoUmer's  Ap- 
peal, 61  Pa.  118;  Milne's  Appeal,  81  Fa.  M; 
Btoch  V.  Isham,  28  Ind.  37, 92  Am.  Dec.  287- 
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GraTM  T.  Smith.  87  Ala.  460,  6  Soutb.  808,  5 
L.  R.  A.  298,  13  Am.  St  Rep.  60;  Danen- 
haner  t.  Devlne.  51  Tex.  480.  32  Am.  Bep. 
627;  Cutting  t.  Stokes,  72  Hnn,  STfl;  86  M. 
Y.  Supp.  865. 

Appellant,  In  constmctlng  the  wall  in  the 
manner  In  which  be  did,  Tlolated  the  rights 
of  appellee  under  the  party-wall  contract. 
Nor  does  It  answer  to  say  that  appellee  sbaJ^ 
bave  no  relief  until  he  pays  one-half  the  ex- 
pense of  the  wall  constructed.  In  the  first 
place,  it  Includes  a  part  of  the  old  wall,  and 
Is  constructed  on  the  old  foundation,  one-half 
of  which  was  paid  for  by  Lehman,  to  whose 
rights  appellee  bas  succeeded.  In  the  next 
place,  to  require  appellee  to  pay  one-half  of 
the  expense  of  such  a  wall  as  Is  now  boilt 
between  the  parties  Is  to  require  him  to  pay 
for  a  structure  erected,  not  In  accordance 
with  the  contract  he  made,  hnt  In  accord- 
ance with  the  desire  and  to  answer  the  pur- 
poses of  the  appelant  alone.  It  la  true,  It 
does  not  appear  what  character  of  building, 
if  any,  will  be  erected  on  the  complainant's 
lot  That  la  a  matter  of  indifference.  Ap- 
pellee's right  la  to  have  a  compliance  with 
the  terms  of  the  contract  It  is  not  for  ap- 
pellant to  say  he  will  not  comply  because 
Darlington  does  not  Intend  to  use  the  prop- 
erty In  a  certain  way.  This  vrz\l,  bnllt  where 
it  Is,  In  the  manner  it  Is  built,  necessarily  de- 
predates the  value  of  appellee's  property. 
It  Is  a  private  nuisance  of  a  continuing  char^ 
aeter.  No  excuse  whatever  is  offered  for 
causing  the  caps  and  bases  of  the  windows  to 
project  beyond  the  wall.  A  wall  bnlll^on  this 
foundation  In  accordance  with  the  terms  of 
the  contract  would  add  to  the  value  of  the 
property.  Darlington  Is  entitled  to  have  the 
aid  of  equity  to  place  the  wall  in  the  condi- 
tion the  contract  required  it  should  be.  No 
other  remedy  la  adequate.  To  compel  him  to 
resort  to  a  suit  for  damages  Is  to  say  that  he 
shall  be  derived  of  his  real  property  without 
bis  consent  by  a  private  individual  and  must 
be  content  with  such  compensation  as  a  Jury 
will  give  him.  Appellant  does  not  possess 
the  power  of  eminent  domain.  Appellee  had, 
and  has,  the  same  right  to  buUd  a  wall  on 
this  foundation  that  appellant  possessed;  con- 
sequently there  la  no  merit  In  the  contmtlon 
that  the  decree  wrongfully  deprives  appel- 
lant of  the  possession  of  his  own  property. 

Id  Corcoran  v.  Nallor,  8  Mackey,  S80,  It 
was  said:  "It  Is  no  answer  to  say  that  the 
dominant  owner  stands  ready  to  fill  up  the 
openings  whenever  the  servient  owner  de- 
sires to  use  the  wall  as  a  party  wall.  That 
very  statement  admits  that  It  had  not  mean- 
time been  a  party  wall,  and  the  aervitade 
only  renders  lawful  occupation  by  an  actual 
party  wall.  The  occupation  meantime  by 
what  la  not  a  party  wall  is  not  the  enjoy- 
ment of  an  easement  but  la  simply  a  tres- 
pass. •  •  •  The  injured  party  Is  entitled, 
therefore,  to  a  discontinuance  of  the  Injury, 
and  he  Is  oititled  to  relief  In  equity.  An  ac> 


tion  of  ejectment  would  be  an  Inadequate  rem 
edy,  for  after  recovery  he  would  be  at  the 
cost  and  trouble  of  removing  so  much  of  the 
wall  as  stood  on  his  land,  or  filling  up  the 
openings.  So.  too,  repeated  actions  of  tres- 
pass would  be  an  Inadequate  remedy.  We 
repeat,  therefore,  that  the  complainant  is  en- 
titled to  relief  In  equity.  Be  has  a  clear  right 
to  require  that  this  111^1  structure  shall  be 
conformed  to  the  law  authorizing  party 
walls,  and  this  can  be  done  only  by  closing 
these  openings,  and  by  doing  so  In  such  man- 
neras  shall  render  the  flUed-up  spaces  suitable 
for  support  and  for  all  the  purposes  contem- 
plated by  the  right  of  Joint  use.  The  brlck- 
work  used  in  dosing  the  openings  should  not 
be  a  mere  patch,  but  should  connect  with 
the  adjoining  wall  In  the  usual  manner  of  a 
continuora  wall.  To  this  end  a  mandatory 
Injunction  is  the  proper  remedy.  See  High 
on  Injunctions,  §S  332,  792,  852;  Phillips  v. 
Bordman,  4  Allen,  147;  Dauenhauer -v.  De 
vine,  61  Tex.  480  [82  Am.  Rep.  627];  Bulli- 
van  V.  Graffort  SB  Iowa,  BSl." 

In  Harber  v.  Evans,  supra,  it  was  said:- 
"Anoth»  objection  raised  to  the  validity  of 
the  ruling  below  Is  that  the  petition  does  not 
allege  that  tbe  plaintiff  ever  Intends  to  use 
the  party  wall.  This  is  true,  but  there  are 
several  answers  to  that  objection.  Whether 
plaintiff  Intended  to  use  the  wall  or  not  Is 
quite  Immaterial,  since,  under  the  contract, 
he  had  acquired  a  valuable  right  which  was 
tbe  subject  of  sale  and  transfer,  which  right 
was  worthy  of  protection,  and  should  be  pro- 
tected by  a  court  of  equity." 

The  views  expressed  in  tbe  Corcoran  Case 
and  in  the  Harber  Case  find  support  In  the 
following  decisions:  Everly  v.  Drlsklll,  24 
Tex.  Glv.  App.  418.  68  S.  W.  1046;  De  Baun 
T.  Moore,  82  App.  DIv.  897.  62  N.  Y.  Bupp. 
1092;  Bartley  v.  Spaulding,  21  D.  C.  47;  St 
John  V.  Sweeney,  69  How.  Prac.  175;  Van- 
syckel  v.  Tryon,  6  Phila.  401;  SulllTan  t. 
Graffort  supra;  Vollmer's  Appeal,  supra. 

The  relief  granted  In  Corcoran  v.  NaDor, 
supra,  and  In  BarUey  v.  Spaulding,  supra, 
was  of  tbe  same  character  as  that  decreed  In 
the  case  at  bar.  We  regard  tbe  remedy  here 
awarded  as  appropriate  and  taOj  warranted 
by  precedent 

The  decree  of  ibe  superior  court  Tin  be 
affirmed. 

Decree  affirmed. 


(207  111.  280) 

SBIDSCHLAG  v.  TOWN  OF  ANTIOOH. 
(Suprane  Court  of  nUnoIs.  Feb.  17, 1904.) 

mOHWATS  —  DEDICATION  —  OBSTRUCTION  — 
FBNCBS-PBNALTIlS-NOTIce— ACTIONS 
—EVIDBNCB^NSTRUCTIONS. 

1.  Where,  in  an  action  to  recover  a  penalty 
for  ohstructiag  a  public  road,  the  appeal  recora 
did  not  show  that  a  wrlttan  complaint  was  not 
filed,  an  order  overraliug  a  motion  to  dismiss 
on  that  gronnd  could  not  he  reviewed. 
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2.  Tbe  bnlldlnff  «t  «  fancd  witUn  the  Umlta 
of  a  pablle  b^wu  !•  an  obstnictloii  thereof; 
within  Boad  Act  &  Starr  &  a  Ann.  8t  1886. 
c.  121)  1  71,  imposing  a  penalty  for  obBtruct- 
ing  a  public  road,  ete^  whether  the  fence  la 
bnilt  across  the  road,  or  longitudinally  there- 
with, within  itJ  limita. 

3.  Road  Act  (2  Starr  &  0.  Ann.  St.  188&  c. 
121)  S  71,  provtdea  a  penalty  of  not  lees  than 
$3  nor  more  than  ¥10  for  encroaching  on  a  pab- 
lic  road  with  a  fence,  and  another  penalty,  not 
to  exceed  $3  a  day,  for  each  day  an  obstruction 
80  unlawfully' placed  is  allowed  to  remain  after 
the  ofFeoder  has  been  ordered  by  any  of  the 
highway  commissioners  to  remove  the  same. 
Held,  that  a  person  charged  with  violating  such 
eectioD  is  not  entitled  to  notice  to  remove  the 
obatniction,  as  a  condition  precedent  to  the 
right  to  recover  the  penalty  provided  for  ot^ 
rtrncttng  the  highway,  but  Is  entitled  to  notice 
before  a  liability  for  permitting  the  obstmetlon 
to  remain  would  accrue. 

4.  Where  defendant,  in  an  action  to  recover  a 
penalty  for  obstmcting  a  highway,  contended 
that  tne  place  where  ue  fence  constituting  the 
obstmetlon  was  erected  was  not  within  the  lim- 
its of  the  highway,  and  that  no  highway  law* 
fully  existed  there,  but  many  witnesses  testified 
to  the  existeace  of  a  public  road  at  the  place 
In  question  by  continuous  user  for  a  longer  time 
than  wae  required  to  establish  a  public  road 
by  prescription,  and  there  was  alao  testimony 
to  snow  dedication  of  the  land  for  nse  as  a  pub- 
lic highway,  which  was  cootradicted,  whether 
the  uace  In  -  question  waa  a  highway  was  a 
question  for  the  Jury. 

5.  In  a  suit  to  recover  a  penalty  for  obstruct- 
ing a  highway,  a  portion  of  the  records  of  the 
highway  commissioners,  showing  the  lines  of 
a  road  wbich  had  been  petitioned  for,  surveyed, 
and  ordered  by  the  commissioners  laid  out  in 
18^  was  admissible  on  an  issue  aa  to  the 
actual  Ntns  vt  the  b%hway  aa  oaed  each  time, 
tiiough  the  road  was  not  legally  established  by 
the  proceedings  then  had. 

6.  In  an  action  for  a  penalty  for  obstructin:; 
a  hiriiway  by  a  fence  alleged  to  have  encroach- 
ed Uereon,  ft  was  proper  for  the  court  to  limit 
the  evidence  as  to  the  location  of  the  traveled 
track  of  the  road  to  the  point  of  encroachment. 

7.  A  dedication  of  land  to  public  use  for  a 
highway  may  be  Implied  from  the  acts  of  the 
owner  indicating  an  iotentioo  to  appropriate  it, 
and,  where  the  owner's  unequivocal  acts  and 
conduct  tend  to  show  a  dedication,  he  cannot 
sabsequentlv  deprive  thera  of  such  effect  by  bis 
testimony  that  he  did  not  intend  to  dedicate  the 
land. 

8.  In  an  action  for  obstructing  a  highway, 
a  requested  Instruction  that.  If  the  highway  at- 
tempted to  be  laid  out  by  commissioners  was 
□ot  opened  within  five  years  thereafter,  the  pro- 
ceedings would  cease  to  have  legal  effect,  and 
that  the  ground  would  revert  to  and  become  the 
property  of  the  owner,  was  properly  modified 
so  as  to  charge  that  the  effect  ot  failure  to 
open  the  road  within  five  years  wonld  only  in- 
yalldate  the  proceedings  by  the  highway  com^ 
tnlseionersi 

Aj^eal  from  Appellate  Oonrt,  Second  Dis- 
trict 

Action  by  the  town  of  Antlocb  against 
Auirast  Seldschlag.  From  a  Judgment  of  the 
Appellate  Court  (109  111.  App.  291)  afBrmln? 
a  Judgment  of  the  Circuit  Court  affirming  a 
justice's  Jndgment  In  favor  of  plaintiff,  de- 
fendant appeals.  Affirmed. 

R.  W.  Goon,  for  appellant  0.  T.  "BtsjAeA- 
cr  and  Charles  Whitney,  for  appellee. 
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BOGKSS,  J.  ThiB  was  a  BOlt  broogbt  b^ore 
a  Justice  of  the  peace.  In  the  name  of  tbe 
people  of  the  town  of  Antloch,  against  appel- 
lant, under  the  proviBlons  of  section  74  of 
chapter  121,  entitled  "Roads"  (2  Starr  &  C. 
Ann.  St  1896,  p.  3586),  to  recover  the  penalty 
of  not  less  than  f&  and  not  more  than  $10 
provided  by  section  71  to  be  forfeited  for 
pbstructing  a  pabllc  road  by  bolldlng  a  fence 
therein.  Trial  was  had,  and  Judgment  In 
the  sum  of  $5  and  costs  of  the  snlt  was  ren- 
dered against  the  appellant  He  prosecuted 
an  appeal  to  the  drcnit  court  of  Lake  coun- 
ty, and  from  an  adverse  Jadgmoit  in  that 
court  has  perfected  this  api>eal. 

The  style  of  the  plaintUT  was  changed  to 
"The  Town  of  Antloch"  In  the  drcnit  conrt. 
The  appellant  Oiere  mored  to  dlsmias  tbe 
suit  for  want  of  Jurisdiction,  but  tbe  motion 
was  denied.  The  motion  Is  presorred  by  a 
recital  In  t^e  bill  of  exceptions,  bnt  tbe 
grotinds  thereof  are  not  recited.  Oounsel  for 
appellant  says  the  action  idionld  have  been 
commenced  by  a  cmplalnt  In  writing,  and 
that  the  ground  of  the  motion  was  that  no 
such  comirialnt  was  filed.  The  record  does 
not  contain  a  complaint  The  certUcate  of 
the  ^lerfc  does  not  however,  certify  that  tbe 
record  is  complete.  The. certificate  to,  tbat 
the  transcript  contains  a  c(^y  of  "all  the  pa- 
pers filed  in  the  cause  as  called  for  In  tbe 
preectpe  filed  herein."  A  copy  of  tbe  prse- 
cipe  filed  by  counsel  for  ai^eltant  to  Incor- 
porated in  the  record,  from  which  It  ap- 
pears the  clerk  was  not  asked  to  make  a 
complete  copy  of  all  the  papers  In  the  case, 
bnt  only  of  certain  specified  papors;  tbe  com- 
plaint not  being  one  of  the  papers  so  q>ecl- 
fled.  We  are  to  presume  the  trial  court 
ruled  correctiy  on  the  motion  until  the  con- 
trary Is  made  ta  appear,  and,  as  the  record 
to  silent  as  to  whether  a  complaint  was  filed 
or  not  ^  must  accept  the  decision  of  tbe 
trial  court  as  being  correct  As  It  to  not 
shown  a  written  complaint  was  not  filed, 
tbe  question  whetber  a  complaint  of  that 
character  Is  necessary,  to  not  presented  for 
decision. 

Section  71  of  the  road  act  provides  for  two 
penalties,  vto.,  (1)  a  penalty  of  not  less  tban 
IS  nor  more  than  $10  for  obstructing  a  pub- 
lic road  by  felling  trees,  etc,  or  "encroach- 
ing upon  the  same  with  a  fence";  (2)  a  pen- 
alty of  not  exceeding  $3  per  day  for  each 
day  an  obstruction  so  unlawfully  placed  In 
the  public  road  shall  be  allowed  to  remain 
there  after  the  offender  has  been  ordered  by 
any  one  of  the  highway  commissioners  to  re- 
move the  same.  Building  a  fence  within 
the  limits  of  a  public  highway  to  an  obstmc- 
tion,  within  the  meaning  of  said  section  71, 
whether  tbe  fence  is  built  across  tbe  road, 
or  longitudinally  therewith,  and  within  tbe 
road.  Boyd  t.  Town  of  Farm  Ridge,  103  IIL 
408.  One  who  has  obstructed  a  public  road 
in  violation  of  the  provisions  of  said  section 
71  to  not  entitled  to  notice  to  remore  tiie 
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nme^  u  «  pretequlsltfl  to  the  right  to  me 
for  and  recover  the  penalty  of  not  lesa  than 
9S  nor  more  than  f  10  provided  hy  the  stat- 
ute for  that  act  Liability  to  the  penalty  of 
not  exceeding  93  per  day  for  each  day  anch 
an  obstmctlmi  la  allowed  to  remain  does  not 
attach  nntll  a  notice  or  order  to  remove  the 
same  has  been  given.  The  action  here  vraa 
for  placing  an  obatructlra  In  the  road*  and  no 
notice  OT  order  to  remove  waa  eaaential  to 
the  right  of  recovery. 

The  conrt  properly  ovwmled  the  motion 
presented  by  the  appellant  at  tiie  dose  of 
all  the  evidence  to  Inatmct  the  Jnry  to  rec- 
tum a  verdict  In  his  fAvor.  That  the  ap- 
pellant bollt  a  fence  at  the  place  In  qnea* 
tlcm  waa  not  dented.  Hla  contention  waa 
that  tba  place  was  not  within  the  limits  of 
a  public  highway;-  that  no  highway  lawfully 
existed  there.  ▲  great  many  witnesses  were 
prodnced,  and  the  testimony  oi  a  nmnher 
of  them  tended  to  prove  the  existence  of  a 
public  road  there  hy  continuous  user  by  the 
public  ft>r  a  much  longer  period  of  time  than 
Is  reanlred  to  establish  a  public  road  by 
prescription.  There  waa  also  testimony  trad- 
ing to  show  a  dedleatifm  of  the  land  for 
use  as  a  road  to  the  public  by  the  appellant 
There  was  contradictory  testimony,  but  ft 
was  for  the  Jury  to  determine  as  to  the 
truth  of  the  controversy. 

It  was  not  error  to  admit  In  cnrldence  a 
portion  of  the  records  of  the  highway  com- 
missioners which  showed  the  lines  of  a  road 
which  had  been  petitioned  for,  surveyed,  and 
ordered  by  the  commissioners  laid  ont  la 
1862.  It  was  not  claimed  a  public  road  had 
been  legally  established  by  the  proceedings 
which  bad  been  taben  by  the  highway  com- 
missioners, nor  was  the  record  Introduced 
for  that  purpose.  There  was  a  controversy 
as  to  the  actual  situs  of  the  highway  as  used 
tn  those  early  years.  Testimony  was  pro- 
duced tending  to  show  that  a  road  had  been 
actually  staked  off  and  laid  out  on  the  route 
d^cribed  In  Uie  petition  and  order  produced 
In  evidence,  and  bad  been  used  by  the  pub- 
.Uc,  and  the  description  In  the  plat  and  sur- 
vey and  order  tended  to  fix  the  exact  loca- 
tion of  the  line  of  travel  thereon.  The  court 
at  the  request  of  the  appellant  granted  an 
Instruction  advising  the  Jurjr  clearly  as  to  the 
purpose  for  which  tills  evidence  was  admit- 
ted, and  limiting  Its  competency  and  applic- 
ability, and,  further,  that  It  must  not  be 
regarded  as  conclusive  or  record  evidence  of 
the  actual  situs  of  the  road,  but  that  the  ac- 
tual location  of  the  traveled  route  should  be 
determined  from  all  the  evidence. 

The  plat  or  diagram  prepared  by  James 
Anderson,  county  surveyor,  was  properly  re- 
ceived in  evidence.  He  testified  It  correcUy 
r^resented  the  location  of  the  objects  mark- 
ed thereon,  and  certain  measurements  made 
by  him  of  distances.  It  was  rendered  admis- 
sible as  part  of  the  testimony  of  the  wit- 
ness.   Wahl  V.  LaabesBhelmer.  174  lU.  S38, 


61  N.  B.  860:  Jnaton  T,  Schaa^  176  UL  46, 

51  K.  B.  686. 

We  tiilnk  the  conrt  properly  limited  the  evi- 
dence as  to  the  location  of  the  travded  track 
of  the  road  to  the  point  where  the  fence 
bad  encroached  on  the  highway.  If  the  trav- 
el had  been  continnons  ther^  it  was  of  na 
(onsequmce  that  at  some  other  polnte  ii| 
the  line  of  the  road  the  travel  had  deflected 
to  some  extent  from  the  thread  of  the  road 
to  Vvold  obstmctions  or  for  similar  reasons. 

The  complaint  the  conrt  refused  to  permit 
the  appellant  in  order  to  re^ut  an  lutent  to 
dedicate,  to  testify  as  to  his  latent  In  mov- 
ing hlB  fence  In  1882,  le  not  wdl  taken.  The 
qnestions  to  which  objections  were  sustain- 
ed called  tcx  statementa  made  by  others— 
mraely  hearsay;  and  the  answers  made  hy 
appellant  whldi  w«re  stricken  wero  state- 
menta of  others  made  to  him,  or  of  what  be 
bad  learned  from  other  persons.  The  court 
did  not  deprive  him  of  the  right  to  testify  as 
to  bis  intent 

We  cannot  determine  whether  a  plat  or  dia- 
gram offered  In  evUtence  by  the  appellant  and 
rejected  dionld  have  been  received,  for  the 
reascm  the  Instrument  Is  not  preserved  bi 
the  bill  of  exceptions.  It  however,  seems 
clear  from  the  testimony  of  the  maker  of  the 
plat  that  the  detaUs  c£  the  iflat  and  much 
that  appeared  thereon  had  been  obtained 
from  others,  and  was  not  within  the  knowl- 
edge of,  nor  was  it  the  result  of  the  personal 
examination  of.  the  premises  by,  the  drafts- 
man of  the  diagram. 

We  do  not  think  the  Judgment  should  be 
reversed  because  of  the  ruling  of  the  conrt 
in  the  matter  of  Instructing  the  Jury.  The 
criticism  of  Instruction  No.  1  given  for  ap- 
pellee iB  that  It  told  the  jury  a  dedication 
of  lands  to  public  use  may  be  by  acts  or 
words,  that  no  words  of  dedication  were  prov- 
en, and  that  "no  acts  not  accompanied  by 
words  can  show  an  Intent  to  dedicate,  except 
permitting  the  land  to  l>e  used  for  a  road, 
and  such  permission  must  continue  for  twen- 
ty years."  The  law  will  imply  an  Intention 
to  dedicate  land  to  the  public  use  from  an; 
acts  of  the  owner  which  Indicate  an  Intention 
to  so  appropriate  it  and.  If  the  apparent  ded 
Ication  Is  accepted  by  the  public,  the  dedica- 
tion becomes  complete.  Blliott  on  Roads  & 
Streets,  S  123.  Whether  there  was  an  intent 
to  dedicate  Is  to  be  determined  upon  consider- 
ation of  the  testimony  of  the  landowner  as 
to  his  intent  together  with  his  acts  and  con- 
duct His  testimony  as  to  bis  Intent  will  not 
prevail  against  unequivocal  acts  and  conduct 
Inconsistent  with  his  Intent  as  testified  to,  if 
the  public  relied  and  acted  on  bis  act  The 
public  may  rely  on  that  which  the  landowner 
has  done  as  Indicative  of  his  Intent;  and  if 
his  conduct  has  been  snch  as  to  lead  an  ordi- 
narily discreet  and  thoughtful  man  to  Infer 
an  intention  to  make  a  dedication,  and  the 
public  rely  upon  such  acts  as  a  dedication, 
and  accept  the  same  for  public  use,  and  «sa 
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it  as  a  public  road,  the  dedlcatloa  becomes 
complete  and  cannot  be  recalled  by  the  own- 
er.<  City  of  C!Ucago  t.  Chicago^  Bock  Island 
ft  Padflc  Ballway  Co.,  162  Ul.  561.  SS  H.  O. 
768;  BlUott  on  Boads  ft  Streets,  H  123,  124. 
When  a  dedication  Is  to  be  clearly  Implied 
'from  the  acta  and  conduct  of  the  owner,  the 
dedication  becomes  effectual  at  once,  as  soon 
as  accepted  by  the  public,  and  no  definite 
time  of  user  Is  requisite.  Elliott  on  Boads 
ft  Streets,  1 163;  Ctty  of  Chicago  t.  Wright 
60  111.  818;  Mollett  T.  South  Park  Oom'rs.  188 
BL  620,  28  N.  B.  976;  Falrbury  Union  Agri- 
cultural Board  t.  Holly,  160  IlL  9,  48  M.  B. 
149. 

Instmctlan  No.  2  was  designed  to  advise 
the  iury  of  the  different  modes  by  which  a 
public  highway  may  be  aeaulred,  dedlcatloD, 
by  the  owner  being  one  of  such  modes.  The 
complaint  is  that  there  was  no  evidence  of 
nSCT  of  the  road  at  the  point  in  the  road 
where  the  fence  was  built  for  the  loigth  ot 
time  necessary  to  create  a  road  by  prescr^ 
tlon;  hence,  in  the  view  of  counsel,  It  was 
error  to  advise  the  Jury  a  publto  road  mi^t 
fiave  been  acquired  by  dedication.  TbB  ob- 
jection to  instruction  Xo.  3  la  '*that,  iml«s 
an  Intention  to  dedicate  Is  manifested  by 
writing  or  'declarations,  possession  by  the 
public  for  twenty  years  or  over  is  necessary 
-to  constitute  a  dedlcaticm."  What  has  been 
said  in  answer  to  the  criticisms  upon  Instruc- 
tion No.  1  disposes  of  the  complaints  as  to 
Instractions  Mos.  2  and  3. 

The  objections  that  Instructions  Nos.  6  and 
9  were  glvoi  tor  appellee,  and  instruction  No. 
8  refused  for  the  appellant,  arise  out  of  the 
same  erroneous  views  of  counsel  that  user 
for  some  definite  period  of  time  is  necessary 
to  complete  the  dedication  of  lands  to  public 
use  as  a  public  road. 

The  third  instruction  tendered  by  the  ap- 
pellant asked  the  court  to  instruct  the  Jury 
thai;  If  the  highway  attempted  to  be  laid 
out  by  the  highway  commlsidoners  in  1862 
was  not  (^tened  within  five  years  thereafter, 
the  proceedings  ceased  to  have  legal  effect, 
and  that  the  ground  "would  revert  to,  and 
become  tiie  property  of,,  the  owner."  The 
court  modified  the  Instruetlon  to  the  effect 
that  tiie  f  fdlure  to  open  tite  road  wlthtai  five 
years  would  render  the  proceedings  by  the 
highway  commlsdoners  null  and  virid.  If 
the  public  had  acquired  a  road  by  dedication, 
the  ground  on  wUch  tiie  load  was  located 
would  not  become  the  properly  of  the  appel- 
lant; as  the  court  was  asked  to  charge  the 
Jury  by  the  instruction  aa  originally  drawn. 
The  instruction  Ignored  tiie  claim  of  a  road 
by  dedication,  and  tbe  proof  in  su^tort  there- 
of; and  the  modification  was  necessary,  or 
at  least  h^hly  proper,  in  ordw  the  Jury  might 
not  be  misled. 

We  think  the  record  free  from  error  of  re- 
versible character,  and  tbe  Judgment  must 
therefore  b^  and  it  Is;  aflSrmed.  Judgment 
affirmed. 


(M  UL  n> 

OWEN  T.  VILLAGB  07  BBOOKFOBT  et  aL 
(Snpreme  Court  of  llllnoii.   Feb.  -17,  1904.) 

STRSBTS— DEDICATION  —  aTATCTORY  DBDICA- 
HON— COMMON  LAW— EXTBNT— INTENTION— 
BVIDENCE-ACCBPTANCB— RIGHTS  OF  PUBLIC 
—RIGHTS  OF  DEDICATOR— ESTOPPBL-STRHJCTS 
—OWNERSHIP  OP  FEE— NAVIGABLB  RIVBRS- 
0WNER3HIP  OP  BED  —  DEEDS  ~  AFTER-AC' 
QUIRED  TITLE— LANDLORD  AND  TENANT— BS- 
TOPPEL  TO  DBNTINQ  TITLE. 

1.  Where  a  plst  was  filed  and  recorded,  and 
lota  were  sold  reference  thereto,  there  waa 
a  common-law  dedication  of  the  streets  de^- 
nated  thereon,  although  there  was  no  atatntoiy 
dedication  becaose  <n  tailore  to  acknowledge 
the  plat 

2.  Where  there  is  a  ounmon-law  dedication 
of  streets,  title  op  to  tbe  center  of  tbe  street  is 
Tested  in  the  adjoining  owner,  subject  to  the 
easement  of  the  public. 

3.  Where  tbe  proprietor  of  land  and  maker  of 
a  idat,  by  which  streets  designated  thereon  are 
dedicated  to  tbe  pabUc  by  *a  common-law  ded- 
ication, aeUs  the  lota  fronting  on  the  street,  he 
ceases  to  be  the  owner  In  fee  of  the  street  op 
to  the  center  thereof  in  front  of  the  lots  sold. 

4.  An  acceptance  ta  necessary  to  make  a  com- 
plete statutory  dedication,  and,  unless  accept- 
ed, the  fee  to  the  street  does  not  vest  in  the  mu- 
nicipality, bat  remains  In  tbe  original  propdetor 
or  the  grantees  of  lots  bordering  on  the  street. 

5.  ▲  dedication  Is  purely  a  qaeadon  of  inten- 
tion, and  may  be  made  by  surrey  and  plat 
alone,  without  any  declaration,  when  it  is  evi- 
dent from  the  face  of  the  plat  that  it  was  the 
intention  of  tbe  grantor  to  set  apart  certain 
ground  for  public  use. 

6.  Evidence  held  to  show  an  Intention  on  the 
part  of  dedicators  o^a  street  that  it  shonld  ex- 
tend to  tbe  river  along  wbicb  It  ran. 

7.  Where  a  town  was  incorporated  by  act  of 
the  Legislature,  the  right  to  control  a  street 
previously  dedicated  therein  passed  to  the  cor- 
porate authorities,  as  representing  the  Inhab- 
itants. 

8.  Where,  after  the  dedication  of  a  street,  the 
dedicators  divided  tbe  lots  among  themsdves, 
and  sold  them  with  refermioe  to  the  street,  the 
street  thereby  became  so  dedicated  as  to  be 
forever  open  for  tbe  use  of  the  public  as  a  high- 
way, free  from  all  claims  or  interference  of  tbe 
proprietor  and  those  claiming  under  him  incon- 
sistent with  such  use,  and  the  proprietor  and  his 
grantees  were  estopped  to  deny  the  existence  of 
the  street. 

9.  The  proprietor  of  eortaln  lands  platted  the 
same,  recorded  the  plat,  and  sold  lots  with  ref- 
erence thereto.  One  street  ran  parallel  with  a 
river.  Afterwards  a  town  was  incoiponted. 
and  It  kept  In  r«>alr  three  traveled  roads  om 
this  street,  all  leading  down  to  the  river.  Lattf 
the  street  was  graded  and  graveled,  the  town 
putting  in  $400  of  $500  worth  of  work.  The 
town  was  subsequentiy  incorporated  under  the 
geiuffal  incorporation  act,  and  since  that  time 
Its  anthorities  exercised  control  ovw  tbe  rivtf 
front,  and  granted  track  prlvU«^  to  a  rail- 
road, and  wharf  and  ferry  pririleges  to  other 
persons  for  CO  years.  The  property  waa  trav- 
eled by  the  public,  and  nsed  nnlntermptedly  aa 
a  common  highway.  Held,  that  there  was  sb 
acceptance  of  the  dedication  by  the  town. 

10.  A  street  located  along  a  river  fiimt  ex* 
tends  to  the  middle  of  the  river. 

11.  Complainant  In  partition  solt  most  Ao» 
ownership  of  an  undivided  interest  In  the  pnv- 
erty  sou^t  to  be  partitioned. 

12.  Under  Kurd's  Rev.  St.  1901.  c  30.  |  7. 

Eroviding  that,  on  the  acqnisition  of  title  to  land 
y  one  who  had  to-evlously  sold  the  same,  his 
titie  so  acquired  should  be  deemed  held  in  tmr 
for  the  use  of  his  grantee,  where  a  deed  recited 

f  L  8m  Dsdloatlon,  voL  U,  Osnt  Dig.  |  O. 


Digitized  by 


Google 


IlL) 


OWBN  T.  VILLAOS  OF  BBOOKPOBT. 


that  the  cnator  owned  a  fee-rimple  titie,  and 
COOT  eyed  tbat  title  and  the  land,  as  well  as 
the  grantor's  interest  in  the  land,  and  also  cov- 
enanted that  the  grantee  ebonld  hold  the  same 
free  aud  discharged  from  all  claims  of  the  gran- 
tor or  nersoDs  claiming  nnder  falm,  the  gran- 
tor conld  not  set  up  an  aner-acquired  title 
•gainst  the  grantee,  and  coold  not  conrer  such 
aner-acqnired  title  to  another. 
18.  One  who  accepts  a  tease  from  a  town, 
which  glTes  him  the  privilege  of  landing  a  fer- 
ryboat  at  a  landing  on  a  street,  is  estopped  dur- 
ing the  oxiBtenco  of  the  tenanc;  from  disputing 
the  validity  of  the  title  of  the  town  to  tho 
street. 

14.  The  grantee  of  a  lessee  is  bound  equally 
with  the  lessee  by  the  estoppel  to  dispnte  the 
landlord's  title. 

16.  As  a  geooral  rule,  limitations  do  not  run 
against  a  municipal  corporation  in  respect  to 
streets  or  property  held  for  public  use.  and  ad- 
Tsrse  possession  of  such  property,  for  howew 
long  continned,  is  of  no  effect. 

Appeal  from  Glrcolt  Conrt;  Blaine  Oonnty; 
A.  K.  Tickers,  Judge. 

BUI  for  partition  by  James  Owen  againat 
tlie  Tillage  of  Brookport  and  the  Illinois 
Central  Railroad  Company.  From  a  decree 
dtemlsBlBg  the  bill,  plaintiff  aM>Ml<i>  Afflrm- 
•d. 

The  following  la  tlw  plat  refttred  to  In  Oie 
opinion: 


This  la  a  bni  tor  parttttmi,  fllea  In  tte  dr- 
colt  court  of  Massac  county  on  March'  11, 
1902,  by  the  appellant  against  the  appellees 
for  Vab  partition  of  a  piece  of  land  described 
in  the  bill  aa  follow:  *'One-lialf  of  a  tract 
or  parcel  of  land,  altnated  In  the  county  of 
Masaac  and  State  of  Illlncds;  in  front  of  the 
town  of  Brooklyn  and  bounded  aa  foUowa, 
Tls.:  Gommaicin?  at  lot  Na  1  and  running 
to  lot  80  In  length,  and  ccnnmenclng  at 
low-water  mark  and  rannlng  up  to  First  ot 
Front  Btreet  of  aald  town  In  breadth,  together 
with  all  and  elngular  the  buUdlnga  and  Im- 
proTements,  righta,  privileges^  Immunltiea 
and  appnrtenancea,  thereunto  belonging  w 
In  any  wise  appertaining."  The  bill  alleges 
that  complainant  below  (appellant  here)  waa 
the  owner  of  an  undivided  half  of  this  tract, 
and  that  the  belra  and  granteea  of  one  Jamea 
Campbell,  deceased,  are  the  ownera  of  the 
other  undivided  half  thereof.  Among  the 
defendants  below  were  several  minors,  for 
whom  gnardlana  ad  Utem  were  appointed, 
aud  filed  anawera.  All  the  other  defendants, 
except  the  village  of  Broofcport  and  the  111^ 
nola  Central  Railroad  Company,  were  de> 
faulted.  Anawera  were  filed  by  the  village 
and  the  railroad  company,  and  repllcationa 


■XHIBIT  Filed  tor  record  September  28.  18S0.   John  B.  Hlcka,  Clerk. 
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were  filed  to  such  answers.  The  cause  was 
referred  to  a  master  In  chancery  to  take  evi- 
dence, who  reported  back  the  evidence,  oral 
and  docnmentary.  On  September  9,  1903,  a 
decree  was  entered,  dismissing  appellanffl 
bin  of  complaint,  and  taxing  the  costs  of  the 
defendants  against  the  complainant  The 
present  appeal  Is  prosecated  from  such  d» 
cree  of  dismissal. 

The  bin  alleges  that  the  village  of  Brook- 
port  "claims  or  pretends  to  claim  some  right, 
title,  or  Interest  In  and  to  said  tract  or  par- 
cel of  ground."  and  that  the  Illinois  Central 
Railroad  Company  "claims  some  conditional 
right  of  easement  or  passageway  over  and 
through  said  tract  or  parcel  of  land  by  vir- 
tue of  some  resolution  or  ordinance  of  said 
village  of  Brookport,"  etc  In  Its  answer  the 
miDOls  Central  Ballroad  Company  denied 
that  the  appellant  (complainant  below)  bad 
any  title  at  all.  or  any  right  to  bring  suit 
for  partitloa  of  the  land  described  In  the  bill. 
It  denied  that  Valentine  Owen,  the  father  of 
appellant,  was  ever  In  possession  of  the  land 
as  stated  In  the  bill,  and  denied  that  any 
person  or  peraons  had  any  title  or  right  to 
possession  of  said  lands,  except  the  village 
of  Brookport  and  the  Illinois  Central  Railroad 
Company.  It  alleged  that  the  village  of 
Brookport  had  the  right  of  possession,  except 
BO  far  as  ft  had  granted  the  right  of  way 
to  the  railroad  company  to  lay  down  Its 
railroad  tracks,  and  further  alleged  that  the 
village,  having  the  right  to  the  possession 
and  use  of  the  said  real  estate,  by  its  or- 
dinances duly  and  regularly  passed,  gave  to 
the  railroad  company  the.  right  to  place  its 
tracks  on  said  land.  In  Its  answer  the  vil- 
lage of  Brookport  denied  that  Valentine 
Owen,  the  appellant's  father,  was  ever  at 
any  time-  the  owner  In  fee  of  an  undivided 
half  of  the  land  described  In  the  bill,  or  was 
in  possession  of  the  land  at  any  time,  and 
denied  that  appellant  had  any  interest  in 
said  premises,  "except  such  as  he  bolds  as  a 
licensee  or  lessee  of  the  village  of  Brookport." 
It  farther  alleged  that  the  village  Is  the  own- 
er of  said  premises,  and  denies  that  appel- 
lant Is  entitled  to  partition  of  the  same. 

Appellant  here  (complainant  below)  intro- 
duced in  evidence  a  map  of  Brooklyn,  which 
is  conceded  to  be  now  the  village  of  Brook- 
port, showing  that  said  village  or  town  was 
laid  out,  upon  the  order  of  C.  Pell,  in  August, 
1850,  which  plat  was  filed  for  record  on  Sep- 
tember 28,  1850.  The  plat  shows  a  dlvl^on 
of  the  groimd  upon  which  the  town  or  vil- 
lage Is  located  into  streets,  blocks,  and  lots, 
which  ground  is  situated  upon  the  north  or 
Illinois  side  of  the  Ohio  river.  The  south- 
ernmost street  In  the  town,  running  east  and 
west.  Is  designated  upon  the  map  as  "Wa- 
ter Street'*  The  map  or  plat  does  not  give 
any  flgUre  or  figures,  showing  the  width  of 
"Water  street;  but  on  the  south  side  of  the 
space  marked  "Water  Street"  Is  a  meander^ 
log  line,  Intended  to  de^gnate  the  north 
bank  of  tbe  Ohio  river.   On  the  north  aide 


of  Water  street  are  located  certain  blocks, 
nnmtKred  1,  2,  S,  4,  and  5;  Ko.  1  being  the 
west  block,  and  Na  6  the  east  block.  Eacb 
of  these  bloclEs  Is  divided  Into  six  lots.  All 
the  lots  front  south  upon  Water  street  which 
runs  from  west  to  east  Tbe  westernmost 
lot  In  block  1  Is  numbered  lot  1,  and  the 
easternmost  lot  In  block  5  is  numbered  lot 
30..  On  the  west  side  of  block  1,  Davis  street 
runs  from  Market  street  on  the  north,  to 
Water  street,  on  the  south;  between  blocka 
1  and  2,  Metropolis  street  runs  from  Market 
street,  on  the  north,  to  Water  street  on  the 
south;  between  blocks  2  and  3,  Crocket 
street  runs  from  Market  street  on  tbe  north, 
to  Water  street,  on  tbe  south;  between 
blocks  3  and  4,  Ferry  street  runs  from  Mar- 
ket street  on  the  north,  to  Water  street, 
on  the  south;  between  blocks  4  and  5,  Ohio 
street  runs  from  Market  street  on  the  north, 
to  Water  street  on  the  south.  East  of 
block  0  Is  a  street  designated  as  "George 
Street"  Market  street  which  runs  east  and 
west  and  on  the  north  side  of  blocks  1.  2,  3. 
4.  and  5,  is  Just  south  of  blocks  8,  7,  and  6, 
and  there  are  no  fibres  on  the  map  to  indi- 
cate its  width.  Elizabeth  street  runs  east 
and  west  north  of  bloclcs  8,  7,  and  6,  but 
there  are  no  figures  to  designate  Its  width. 

Campbell  &  Campbell  and  8.  BarUett  Kerr, 
for  appellant  G.  Jj.  V.  Mulkey.  tm  sppellee 
Tillage  of  Brookport  W.  W.  Barr  and 
Courtney  &  Helm  (J.  M.  Dickinson,  of  coun- 
sel), tar  appellee  Ullnoii  Central  Railroad 
Company. 

MAORnDBR,  J.  (after  stating  tbfe  facts). 
The  property  in  controversy  In  thitf  case  is 
the  levee  or  water  front  In  Bro(riipor1;  IIU 
and  comprises  tbe  sloping  bank  of  the  Ohio 
river,  situated  in  front  of  the  town.  The 
proof  tends  to  show  that  at  times  the  Ohio 
river  rises,  so  that  tbe  north  line  of  the  rlT^* 
upon  the  river  front  of  Brooklyn  shifts.  In 
time  of  high  water  It  is  further  north  than 
in  time  of  low  water.  The  space  of  ground 
between  the  tier  of  lots,  commencing  at- lot 
No.  1  and  running  to  lot  No.  80.  which  front 
to  the  south  upon  the  north  side  of  Water 
street,  and  the  low-water  mark  of  the  river, 
has  no  other  designation  upon  tbe  map  than 
"Water  Street"  Water  street  is  the  first 
street  back  from  the  Ohio  river,  on  the  north 
bank  of  which  tbe  town  Is  located.  It  is  tbe 
street  that  runs  up  and  down  the  riv«-  im- 
mediately south  of  and  Id  front  of  the  first 
tier  of  town  lots  and  blocks,  as  designated 
on  the  plat  Whether  or  not  Water  street 
embraces  the  whole  of  the  space  between 
this  tier  of  lots  and  the  river  Is  one  of  tbe 
disputed  points  In  the  case.  In  other  words, 
the  main  issue  Is  tbe  location  of  the  south 
boundary  line  of  Water  street;  that  la  to  say, 
whether  the  boundary  line  Is  on  top  of  the 
bank,  as  it  is  called  In  the  arguments  of 
counsel,  or  at  the  foot  of  the  bank.  The  strip 
of  ground  in  controversy  Is  about  1,600  feet 
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ItHic,  and  Tartea  In  width  from  100  feet  to 
150  feet 

1.  The  plat  wbicb  waa  made  in  Angnst. 
1850,  and  recorded  on  September  28.  18G0, 
was  Dot  acknowledged  as  required  by  the 
statnte,  and  therefore  there  waa  no  statutory 
dedication,  by  the  making  and  recording  of 
the  plat;  of  the  land  embraced  within  the 
streets  designated  thereon.  But  there  was 
here  a  common-law  dedication  of  such  land. 
If  the  plat  or  map  had  been  made  In  accord- 
ance with  the  statute,  and  properly  acknowl- 
edged and  recorded,  so  that  it  would  op^atA 
as  a  statutory  dedication,  the  fee  in  the 
streets  or  land  dedicated  would  hare  been 
Tested  In  the  corporation  in  trust  for  the 
public.  But  the  plat  not  baTing  been  ac- 
knowledged In  ccmformlty  with  the  statute, 
so  that  it  operated  as  a  common-law  dedica- 
tion only,  the  titie  to  the  streets  vested  In 
the  adjoining  owners,  subject  to  the  easft- 
meat  of  the  public,  and  the  title  of  the  ad- 
joining owners  would  extend  to  the  center  of 
the  street  Sanitary  District  of  Chicago  t. 
Adam,  179  111.  406,  53  N.  B.  743;  Matthles- 
sen  A  Hegeler  Zinc  Co.  t.  Olty  of  La  Salle, 
X17  111.  411,  2  N.  E.  406,  8  N.  E.  81;  Village 
of  Vermont  r.  Miller,  161  111.  210,  43  N.  E. 
976;  J(»dan  t.  City  of  Cbeooa,  166  111.  580, 
47  N.  E.  191. 

In  Thompson  T.  Maloney,  199  III.  276.  65 
N.  E.  236,  93  Am.  St  TLep.  133,  we  said  (page 
282.  199  111.,  page  238,  65  N.  E.,  93  Am.  St 
R^.  133):  "In  socb  cases  the  title  to  the 
streets,  alleys,  ete..  Is  in  the  owner  of  the 
tract  platted,  and  there  remains  so  long  as  he 
retains  the  ownership  of  all  the  lots  shown 
on  the  plat  If,  however,  be  sells  a  lot,  de- 
scribing it  in  the  deed  by  reference  to  the 
plat  the  titie  to  the  soil  of  the  street  In 
•front  of  the  lot  to  the  center  of  the  street 
by  operation  of  law,  attaches  to  the  fee  of 
the  lot  and  the  proprietor  of  the  plat  ceases 
to  be  the  owner  in'  fee  of  such  portion  of  the 
street"  The  proof  shows  that  about  the 
time  the  plat  was  made,  Charles  Pell  was 
the  owner  of  the  ground  platted,  either  alone, 
or  as  tenant  in  common  with  one  Thomas  Q. 
C.  Davis.  It  is  stipulated  between  the  par- 
ties that  Charles  Pell,  in  his  lifetime,  c<m- 
veycd  lots  fronting  on  Water  street  with  ref- 
erence to  the  plat  offered  In  evidence;  de- 
scribing some  of  them,  as  fronting  on  Water 
street  and  others  by  simply  calling  the  lot 
and  block.  It  appears  from  the  testimony 
in  the  case  that  the  lots  fronting  south 
on  Water  street  are  owned  by  different  par- 
ties, and  that  houses  have  been  erected  upon 
many  of  them.  It  follows  that  the  title  to 
the  soli  of  Water  street  In  front  of  the  tier 
of  lots  abutting  thereon,  as  above  described, 
to  the  center  of  that  street  would  attach  by 
law  to  the  fee  of  the  lots.  Necessarily,  there- 
fore, Charles  Pell,  the  proprietor  and  maker 
of  the  plat  ceased  to  be  Uie  owner  in  fee  of 
Water  street  to  the  center  thereof  In  front  of 
the  lots  In  question.  In  Clark  v.  McCormlck. 
174  111.  164.  (a  N.  E.  216,  fro  said  (pace  174, 


174  III.,  and  page  219,  61  N.  K.):  -Each  pur- 
chaser of  a  block  in  the  subdivision  Is  pre- 
sumed to  have  bought  in  view  of  ttie  system 
of  streets  and  ways  designed  by  the  proprie- 
tor of  the  plat  to  provide  means  of  Ingress 
and  egress  to  and  from  all  parts  of  the  plat- 
ted groimd,  not  only  for  the  use  of  the  own- 
ers and  occupants  of  the  lots  or  blocks,  but 
of  all  who  might  desire  to  pass  along  such 
streets  and  ways.  The  arrangement  of 
streets  and  ways  formed  a  part  of  the  con- 
sideration of  the  purchase  of  each  block  or 
part  thereof,  not  only  as  between  the  origi- 
nal proprietor  of  the  plat  and  those  who  pur- 
chase from  him.'but  also  as  between  all  sub- 
sequent vendors  and  vendees.  The  original 
proprietor  sold  to  his  vendee  the  rlgjits  and 
privileges  of  tbe  streets,  and  each  subsequent 
vendor  passed  such  rights  to  his  vendee. 
The  law  Implies  mutual  agreements  between 
all  snch  parties  that  tbe  streets  shall  always 
remain  open  fw  use  as  platted.  •  •  • 
The  fee  to  the  strips  in  qnestioa  is  attached 
to  the  fee  In  the  blocks  upon  which  the 
streets  abut  and  rests  in  the  owners  of  such 
blocks.  It  is  not  a  titie  vesting  In  the  own- 
ers of  the  blocks  the  ownership  of  the  strips 
aa  separate,  independent  property,  which 
may  be  detached  from  and  sold  distinct  fn»D 
the  blocks,  but  it  passes  to  any  aolwequent 
holder  of  the  blocks." 

In  Davenport  Bridge  Railway  Oo.  v.  John- 
son, 188  III.  47S^  69  N.  £.  497.  we  held  that 
where  a  plat  ts  not  authraticated  as  re- 
quired by  law,  tbe  fee  to  tbe  streets  does  not 
pass  to  the  municipality,  but  that  tbe  execu- 
tion and  recording  of  the  plat  operates  as  a 
conveyance  to  tbe  abutting  lot  owners  of  the 
fee  of  the  street  to  tbe  center  ttaraeof,  and 
that  this  fee  attaches  to  tbe  ownership  of 
the  lots,  and  passes  witb  each  conTeyance  of 
the  lots,  and  is  burdened  wltb  tbe  easement 
of  use  In  the  public. 

An  acceptance  is  necessary  to  make  a  com- 
plete dedication  under  the  statute,  and.  un- 
til acceptance,  the  fee  does  not  vest  in  the 
municipality,  but  remains  in  the  original  pro- 
prietor. Such  a  conveyance  of  tbe  lots  be- 
fore acceptance  carries  the  titie  to  the  center 
of  the  street  Hamilton  r.  Chicago.  Burling- 
ton ft  Quincy  Railroad  Co..  124  111.  286^  15 
N.  E.  864;  LitUer  T.  Olty  «f  Lincoln,  100  UL 
853. 

By  an  act  of  the  Legislature  entitied  "An 
act  to  incorporate  the  town  of  Brooklyn. 
Massac  county,  state  of  Illinois,"  approved 
February  15.  1855  (Laws  1855.  p.  170),  tbe 
town  of  Brooklyn  waa  Incorporated  by  the 
name  and  style  of  "The  President  and  Board 
of  Trustees  of  tbe  Town  of  Brooklyn."  and 
by  section  2  of  said  act  the  boundary  of  said 
corporation  was  made  to  commence  at  the 
water's  edge  opposite  the  lower  town  bound- 
ary on  the  Ohio  river.  "No  particular  form 
Is  requisite  to  tbe  validity  of  a  dedication. 
It  is  purely  a  question  of  intention.  A  dedi- 
cation may  be  made  by  a  survey  and  plat 
Blone^  without  any  dedaiatloa  elUier  oral  or 
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on  the  pbt  wben  tt  la  evident  from  the  face 
of  the  plat  that  it  vaa  the  Intention  of  the 
proprietw  to  set  apart  cwtain  groonda  for 
thb  ow  of  the  pnbllc."  Maywood  Oa  t.  TU- 
lage  of  Marwood,  118  III.  61,  6  N.  E.  866. 
and  caeea  there  referred  to.  Th»e  are  many 
drcnmstancea  to  Indicate  thai;  when  the 
town  of  Brooklyn  was  laid  ont;  it  -warn  the 
Intention  of  Oharles  Fell,  or  of  Charles 
Pell  and  Thmnaa  O.  a  Davta^  that  Watw 
street  should  extend  In  width  to  the  water's 
edg^  and  that  the  wltole  of  the  apace  be- 
tween the  tier  of  lots  fronting  on  Water 
street  and  the  river  was  Intended  to  be  dedi- 
cated as  a  street  Tliere  la"  nothing  on  the 
plat  to  Indicate  what  the  width  of  Water 
street  Is,  and,  apon  its  face,  the  plat  would 
seem  to  show  that  Water  street  lies  between 
the  northern  tier  of  lota  abnttlng  thereon  and 
the  low-wata  mark  of  the  rivw,  or  the  me> 
andering  line  upon  the  sonth  side  of  the 
space  maAed  "Water  Street,"  intended  to 
designate  the  northern  bank  of  the  Ohio  rtr- 
er.  Bfarfcet  street  and  Elisabeth  street,  mo* 
'  nlng  east  and  west,  and  parallel  with  Water 
street,  have  no  figures  Indicating  their  width, 
bnt  lie  between  the  lot  or  block  lines  upon 
the  north  and  south  aides  of  said  streets.  If 
the  width  of  Market  street  and  BUzal>eth 
street  la  to  be  regarded  as  the  distance  be- 
tween the  north  line  and  the  south  line 
bounding  those  streets,  then  It  would  appear 
that  the  width  of  Water  street  would  be  the 
distance  between  the  north  line  and  the 
south  line  l>Ptween  which  Water  street  lies; 
and  the  Unen,  as  ludlcated  upon  the  map, 
between  which  Water  street  lies,  are  evident- 
ly the  north  tier  of  lots  and  the  bank  of  the 
river,  the  latter  being  designated  by  a  me- 
andering line  upon  the  south  side  of  Water 
street  It  la  conceded  by  both  parties  that 
the  town  of  Brooklyn,  including  the  land 
here  in  controversy,  was  a  part  of  the  frac- 
tional south  half  of  section  14,  etc,  contain* 
ing  76.96  acrea.  This  fractional  south  half 
of  section  14  was  listed  for  taxation,  and  tax- 
es were  paid  on  It  before  Brooklyn  was 
platted;  bnt  after  the  plat  was  made,  there 
is  no  record  showing  that  the  land  lying  in 
front  of  Brookport  was  listed  for  taxation, 
or  that  any  taxes  were  paid  thereon.  If  the 
original  owners  of  tbls  ground  Intended  to 
retain  the  ownership  of  It  they  would  have 
listed  it  for  taxation  after  the  town  was 
platted,  as  they  did  t>efore  the  town  was 
platted.  Water  street  Is  of  varying  width, 
differing  In  that  respect  from  the  other 
streets  shown  by  the  plat;  and  Its  south 
boundary  line-  Is  not  a  straight  line,  but  a 
wavy,  irregular  line.  In  imitation  of  the  me- 
snderlngs  of  a  stream,  evidently  showing 
that  It  was  the  Intention  that  the  street 
should  extend  to  the  water's  edge.  The  plat 
does  not  show  any  reservation  of  ground  In 
front  of  the  town,  and  the  very  name  of  the 
street  which  is  not  First  street  or  Front 
street  as  stated  in  the  bill,  but  Water  street 
wonid  imply  that  the  atreet  was  meant  to 


border  vpon  the  rivo;  or  a  body  of  water. 
In  addition  to  all  this,  the  town  was  laid  oat 
and  located  upon  the  bank  of  a  navigable 
river,  and  such  location  would  seem  to  indi- 
cate an  intention  that  the  inhabitants  of 
the  town  should  have  free  access  to  the  river. 
AH  these  facts  show  an  intention  on  the 
part  of  the  dedicators  that  Water  street 
should  extend  to  the  river. 

When  the  atreet  waa  thna  defeated  as  a 
public  highway,  an  easement  therein  arose 
in  favor  of  the  pnbllc,  and  afterward^  In 
18B6,  when  the  town  waa  tncoporated  by  an 
act  of  the  Leglalature.  the  right  to  control 
the  street  paaaed  to  the  corporate  anthori- 
tles,  as  reprewntatim  of  the  inhabitants  of 
13ie  town.  Maywood  Go.  v.  Village  of  May- 
wood,  118  IlL  61,  6  N.  B.  86&  After  the  ded- 
ication of  the  Bteeet  Pell  and  I>avis  divided 
the  lota  bordffilng  open  the  street  between 
thmselves,  afid  then  sold  said  lots  with  ref- 
wence  to  Water  street;  and  thereby  Water 
street  became  so  dedicated  as  to  be  ftvever 
open  to  the  use  of  the  public  as  a  public 
highway,  free  from  all  claim  or  interference 
of  the  proprietor,  or  thoae  claiming  nnder 
him,  inconsistent  with  aoch  use,  and  Pell 
and  his  grantees  were  thmby  perpetually 
estopped  from  denytog  the  existence  of  the 
atreet.  Buasell  v.  Olty  ot  Unootai,  200  JXL 
611.  65  N.  m  1088. 

There  is  evidence  in  the  record  showing 
an  acceptance  of  the  dedication  thus  made. 
"The  acceptance  may  be  an  express  one,  evi- 
denced by  some  formal  act  of  the  public  au- 
thorities, or  it  may  be  one  implied  from  their 
acta,  such  as  repairing.  Improving,  lighting, 
or  otherwise  assuming  control  of  the  lands 
dedicated,  or  It  may  be  Implied  from  oaer  by 
the  public  for  the  purposes  for  which  it  is 
dedicated.  *  *  •  When  the  dedication  is. 
beneficial  or  greatly  convenient  or  necessary 
to  the  public,  an  acceptance  will  be  Implied 
from  slight  circumstances:"  Alden  Ooal  Co. 
V.  Challla.  200  111.  222,  65  N.  B.  665.  In  the 
case  at  bar,  the  evidence  shows  that  In  18G0 
and  1861  the  town  ot  Brooklyn  had  a  mar- 
shal, and  was  acting  under  Its  charter,  and 
that  there  were  three  traveled  roads  on  Wa- 
ter street  all  leading  down  to  the  river, 
which  were  kept  in  repair  by  the  town  au- 
thorities. Again,  in  1889,  the  mnnlcipal  au- 
thorities of  Brooklyn  or  Brookport  graded 
and  graveled  the  ground  In  controversy,  put- 
ting in  (400  or  $600  worth  of  woi^  there.  It 
would  appear  that  the  town  was  aabseqnent- 
ly  incorporated  nnder  the  general  incorpora- 
tion act  and  since  that  time  the  village  an- 
thorttlea  have  exercised  control  over  tbls 
river  front  They  granted  track  privileges 
over  It  to  the  Illinois  Central  Railroad,  and 
wharf  privileges  to  certain  persons,  and  fer- 
ry privileges  to  the  appellant  himself  and  bis 
brothers,  as  will  be  hereafter  shown.  Tlie 
proof  tmds  to  show  that  this  property  here 
In  controversy  has  been  traveled  by  the  pub- 
lic, and  used  uninterruptedly  as  a  common 
highway,  for  some  BO  years.  There  can  be 
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no  other  conclneloii,  therefore,  than  that 
there  was  an  acceptance  of  titie  dedication  by 
the  mimlclpalltr. 

Id  what  hag  been  said  above  as  to  the  ex- 
tension of  the  ownership  to  the  center  of  the 
street,  reference  has  been  had  to  the  ordi- 
nary street,  without  reference  to  Its  location 
on  a  stream  or  river.  Here,  however.  Water 
street,  being  located  upon  the  river,  the 
street  extends  to  the  middle  of  the  river. 
On  the  plat  the  southern  line  of  Water  street 
along  the  river  is  an  irregular,  vravy  Une, 
depending  upon  the  meanderlngs  of  the  river 
and  Indicating  the  river  as  a  boundary. 
"Grants  of  land  bounded  on  rivers  or  upon 
their  margins,  above  tide  water,  carry  the 
exdusive  right  and  title  of  the  grantee  to 
the  center  of  the  stream,  unless  the  terms 
of  the  grant  clearly  denote  the  intention  to 
atop  at  the  edge  of  the  river.**  Davenport 
Bridge  Railway  Oo.  v.  Johnsrai,  supra.  In 
Village  of  Brooklyn  v.  Smith.  101  IlL  420.  44 
Am.  Rep.  90,  it  was  held  that  a  street  bound-, 
ed  upon  a  navigable  stream,  above  high-wa- 
ter mark,  like  a  grant  so  bounded,  will  ex- 
tend to  the  center  of  the  stream,  unless  an 
Intention  Is  clearly  shown  in  the  grant  or  act 
laying  out  the  street  to  stop  at  the  edge  of 
the  river,  and  that  where  a  street  of  an  in- 
corporated village,  situate  upon  the  bank  of 
tbe  Mississippi  river,  extends  to  the  center 
of  tibe  stream,  the  fee  of  the  street  is  In  the 
corporation  for  the  benefit  of  the  lot  owners 
and  tbe  public,  and  the  village  autbgrttleB 
may  properly  Interpose  to  prevent  an  In- 
truder from  cutting  and  removing  lee  wUch 
may  have  formed  upon  such  street;  and  In 
that  case  we  said  (page  43iS,  104  111.,  44  Am. 
Rep.  90):  "Here  is  a  town  laid  out  upon 
the  bank  of  a  navigable  river,  with  Water 
Btreet  In  front  of  the  town,  between  it  and 
the  river;  and  the  Idea  of  the  street  not 
extending  to  the  river  seems  preposterous. 
Of  what  use  to  the  proprietors  would  be  the 
reservation  to  them  of  anything  between  the 
street  and  the  river,  and  what  a  lessening  of 
the  value  of  a  town  site  upon  a  navigable 
stream  would  be  the  alwence  of  a  public 
landing?  It  must  l)e  supposed  that  such  a 
town  Is  laid  out  with  reference  to  the  use 
and  enjoyment  of  the  riv^.  A  public  land- 
ing would  be  viewed  as  a  thing  of  prime  In- 
terest, which  wonld  be  an  element  of  value 
pertaining  to  every  town  lot  which  was  to 
be  sold.  As  was  said  by  this  court  In  a 
aimllar  case  (Godfrey  v.  City  of  Alton,  12 
UL  20  0S2  Am.  Dec.  476]):  This  stream  Is  a 
public  highway.  In  contact  with  this  anoth- 
«■  easement  Is  granted,  and  tbe  very  location 
of  It  shows  it  was  designed  for  the  purpose 
of  lading  and  unlading  freight  and  landing 
passengers  from  the  water  communication, 
as  much  as  the  laying  out  of  an  Interior 
street,  would  show  It  was  designed  for  the 
use  of  travelers  by  land.*  The  western  line 
of  Water  street,  as  marked  upon  the  original 
plat.  Is  not  a  straight  Une,  but  an  Irregular, 
wavy  line;  denoting  us  we  take  It;  tbemean- 


dering  of  the  river,  and  thus  Indicating  the 
river  to  be  the  boundary." 

In  view  of  what  has  been  said,  and  of  the 
authorities  refm^  to,  it  seems  to  follow,  as 
a  necessary  conclusion,  that  the  original  pro- 
prietor, who  made  this  plat,  divested  himself 
of  all  right  or  title  to  the  land  lying  between 
the  northern  tier  of  lots  and  the  bank  of  the 
river;  and,  as  appellant  holds  under  the  origi- 
nal proprfetor,  Oharlea  Pell,  he  could  not 
have  obtained  any  title  to  this  strip  from 
Pell.  Having  begun  a  partition  suit,  appel- 
lant must  show  that  he  owned  an  undivided 
interest  In  tbe  property  sought  to  be  parti- 
tioned, as  alleged  in  liIs  bilL  He  seeks  to 
establish  a  paramount,  fee-simple  title  to  the 
strip  here  in  controversy  under  a  deed  execut- 
ed by  P^l  in  1870.  If  the  views  thus  far  ex- 
pressed are  correct,  then  the  title  to  that 
strip,  either  to  the  center  of  the  river,  or  cer- 
tainly to  the  edge  of  the  river,  was  vested 
by  dedication  and  acceptance  in  the  village  of 
Brookport,  and  thwefore  in  1870  Charles  Pell 
bad  no  title,  when  he  made  the  deed  to  Val- 
entine Owra,  appellants  father. 

2.  But  for  other  reasons  we  are  of  the  opin- 
ion ttut  appellant  had  no  title  to  any  of  the 
propoty  here  in  controversy,  aside  from  the 
question  of  dedication.  On  December  22, 
1870,  Charles  Pell  and  wife  executed  to  Val- 
entine Owen  a  deed  dated  Dec«nber  22, 1S70, 
conveying  to  Valentine  Owen,  the  fatho*  at 
appellant,  an  undivided  one-half  of  the  prem- 
ises sought  to  be  partitioned,  as  described  ta 
the  bilL  Valentine  Owen  died  Intestate  in 
1872,  leaving  certain  heirs,  of  whom  the  ap> 
pellant  Is  one.  Since  then,  appellant  has  ob- 
tained deeds  from  the  other  heirs,  so  that  he 
is  the  holder  of  whatever  title,  if  any,  was 
In  Valentine  Owen  at  the  time  of  his  death. 
But  Valentine  Owen  had  no 'title  at  that 
time,  because  his  grantor,  Charles  Pell.  had. 
prior  to  December  22,  1870,  lurted  with  all 
the  Interest  he  had  in  tlie  south  half  of  frac- 
tional section  14^ 

Prior  to  September  17,  1861.  Charles  Pell 
and  Thomas  G.  O.  Davis  appear  to  have  been 
the  owners  of  the  south  half  of  fractional 
secticm  14;  each  owning  an  undivided  one- 
half  thereof.  On  September  17,  18S1,  a  par- 
tition deed  vras  made  between  Gharlea  Pell 
and  Thomas  O.  O.  Davis  In  pursuance  ct  a 
contract  for  partition  previously  made  on 
July  4,  1861.  Prior  to  .that,  to  vrit,  pn  Feb- 
ruary 8. 1861,  flie  Legislature  of  Illinois  pasa- 
ed  an  act  granting  to  Charles  Pell  and  Thom- 
as G.  C.  Davis  a  ferxy  franchise  from  Brook- 
lyn. IlL,  to  the  EentntAy  shore,  for  the  term 
of  60  years,  yrith  right  to  land  a  ferryboat 
at  any  point  on  tbe  Ohio  river  betwran  lot  1 
and  kit  80  In  Kooklyn,  lU.  The  partition 
deed  of  September  17,  18S1«  redtes  that  Pell 
and  Dsvis  are  setoed  of,  and  hold  In  fee,  as 
tenants  In  commixi,  the  south  half  of  frac- 
tional aection  14,  containing  7&96  acres,  and 
that  they  have  laid  off  and  established  a 
town  known  and  called  by  tbe  name  of 
"Brooklyn";  and,  by  the  terms 'of  the  par* 
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lltlon  deed,  Pell  deeds  to  Da-rli,  Us  bein  and 
■BBlgiu,  "all  that  part  of  said  tract  land 
situated,  lying  and  being  west  below  and 
adjoining  said  town  ftf  Brooklyn,  and  .*  *  * 
also*'  certain  Iota  In  the  town  of  Brooklyn, 
"and  aU  the  said  Obarles  FeU's  and  the  said 
PrIacUIa  PeU,  bis  wife's,  rlghl;  title  and  In- 
terest In  and  thereto,  to  have  and  to  hold  the 
same  to  him,' the  said  Thomaa  Q.  C.  Davis, 
his  heirs  and  assigns,  and  to  his  ^nd  their 
use  and  behoof  fwerer."  The  deed  contains 
the  following  covenant:  "And  the  said 
Oharles  Pell,  for  hizoaelf  and  his  executcnr 
and  administrator,  does  covenant  with  titie 
said  Thomas  G.  C.  Davis,  his  heirs  and  as- 
signs, that  he  and  tb^  shall  and  may  for- 
ever hereafter  have,  hold*  occapy,  poss^ 
and  enjoy  the  said  part  of  said  tract  of  laud, 
and  said  town  lots  hereto  assigned  to  the 
said  Thomas  G.  C.  Davis,  free  and  discharged 
v€  and  ftom  all  claims  and  demands  thereto 
to  be  made  by  the  said  Charles  Pdl  or  his 
assigns,  and  all  persons  claiming  under  him 
or  them."  The  words  In  the  deed,  "all  that 
part  of  said  tract  of  land  situated,  lying  and 
being  west,  below,  and  adjolnbig  said  town 
of  Brooklyn,**  include  the  property  hwe  In 
controversy.  If  such  propoty  Is  not  embraced 
In  Water  street  and  lies  sonth  there^  and 
between  Wat«  street  and  the  rtvtat.  The 
strip  here  In  controversy,  if  not  ^braced  in 
Water  street,  must  be  "below  and  adjoining 
said  town  ot  Brooklyn,"  It  therefore,  there 
was  a  space  of  ground  south  of  Water  street, 
and  between  the  river  and  said  street,  wlilch 
was  fiot  unbraced  In  that  street;  it  passed 
from  Fell  to  Davis  by  the  partition  deed  of 
September  17,  1851.  It  is  true  that  when  the 
deed  oT  September  17,  1851,  was  executed. 
Pell  must  have  had  merely  an  equitable  title, 
as  the  record  ^oes  not  show  that  he  had  the 
legal  title;  but  appellant  Introduced  In  evl- 
dmce  a  deed  from  John  T.  Uadden  and  wife 
to  Charles  PeU,  dated  Decembw  16,  1^1, 
conveying  to  Pell  the  south  half  of  fsactlonal 
section  14,  and  the  chain  of  conveyances 
shows  title  thereto  from  the  government 
down  to  Madden.  We  are  of  the  opinion  that 
the  title  aubseqnently  acquired  by  Pell  on 
December  16,  1851,  inured, to  the  benefit  of 
Davla,  his  grantee  In  the  partition  deed. 
That  deed  recites  upon  its  face  that  PeU  own* 
ed  a  fee-simple  title,  and  It  conveys  that  title 
and  the  land  Itself,  as  well  as  his  Interest  In 
the  land;  and  It  also  contains  a  covenant 
that  Davis  shall  hold  the  land  deeded  to  him 
free  .and  discharged  from  all  claims  and  de- 
mands that  may  be  made  In  the  future  by 
Charles  Pell  or  his  assigns,  and  all  persons 
claiming  under  him  or  them.  Surely,  under 
this  covenant,  and  in  view  of  the  fact  that 
the  deed  passes  a  fee-simple  title.  Pell  could 
not  set  up  against  Davis  the  after-acquired 
title,  conveyed  to  him  by  the  deed  of  Decem- 
ber 16, 1851.  Hard's  Bev.  St.  1001,  c  80,  |  7; 
1  Starr  &  O.  Ann.  St  1896  (2d  Ed.)  p.  918.  c. 
80.  par.  7;  Holbrook  v.  Debo,  99  III.  372; 
Bowen  v.  McCarthy,  127  IlL  17, 18  N.  B.  757; 


Guertin  v.  Momblean,  144  DL  82, 83  N.  S.  48. 

Subsequently,  tm  February*  16.  1864,  PeU 
conveyed  to  James  Campbell  all  his  remain- 
ing Intoest  in  the  south  half  vt  bnctlonal 
section  14,  and  also  in  the  same  deed  con- 
veyed to  Campbell  the  undivided  half  of  the 
ferry  privileges  owned  by  Pelf,  the  other  un- 
divided half  of  which  privllegea  bad  been 
granted  to  Thomas  G.  O.  Davla. 

We  are  therefore  of  the  opinion  that  If  the 
title  of  PeU  to  this  strip  ot  land  here  in  con- 
troversy did  not  pass  to  the  village  of  Brook- 
port  by  dedlcatlfHi,  It  was  conveyed  away  by 
Pell  to  Davis  and  Can^beU  long  before  De- 
cember 22t  1870,  and,  therefore,  no  Interest 
passed  from  PeU  to  Tal«ithie  Owen  by  the 
deed  executed  on  Decenbtf  22,  1870. ' 

3.  But  appeUant  claims  that,  if  he  did  not 
obtain  paramount  title  through  the  deed 
from  Pell  to  his  father,  Valentine  Owen,  y^ 
that  that  deed,  conveying  an  undivided  Oiw- 
faalf  of  the  premtees  in  question,  was  good 
color  of  tlUe,  and  that,  mider  the  same,  aa 
such  claim  and  coin  ot  title,  yalentine  Owm. 
appeUant's  fatlwr,  and  appellant  and  bla 
brothers,  held  adverse  posses^n  of  the  strip 
in  question  fw  a  period  of  20  yeara^  and 
more.  The  only  evidence  of  possession  In- 
troduced is  that  Valentine  Owen  and  appel- 
lant and  his  biothen  ran  a  fonyboat  tnm 
the  Kentucky  side  of  the  river  to  the  vllli^ 
of  BnxAport,  and  landed  th^  ferryboat  at 
the  landing  or  wharf  upon  the  strip  of  land 
In  question.  They  had  a  float,  whl^  they  at- 
tached by  stakes  to  the, ground,  in  order  that 
passengers  and  freight  coming  down  from 
BrookiK>rt  might  the  more  easily  reach  the 
ferryboat.  This  float  was  movaUe»  and  its 
position  was  changed  as  the  water  in  the 
rivet  rose  or  feU.  It  was  situated  further 
up  the  bank  In  Ume  of  high  water,  and  fur- 
ther down  the  bank  in  time  of  low  water. 
Ito  location  appears  to  have  be«i  <9poeite 
block  8,  between  Ferry  and  Crocket  streets. 
It  appears  tliat  oUier  boate  than  the  ferry- 
boat of  Valentine  Owoi  and  his.  sons  landed 
upon  this  rivw  front  It  is  a  serious  'ques- 
tion whether  the  mere  fact  that  the  ferry^ 
boat  landed  upon  this  river  front,  and  that 
the  owners  of  the  ferryboat  used  upon  the 
bank  a  movable  float,  attecbed  to  the  bank 
by  stakes,  for  the  purpose  of  more  easily 
taking  on  fright  and  passengers  upon  the 
ferryboat,  reaUy  constituted  such  adverse 
possession  as  is  required  by  the  law.  In 
Mississippi  River  Bridge  Co.  v.  Lonergan. 
01  IlL  COS,  it  was  held  that  the  landing  of  a 
ferryboat  along  the  shore  at  such  places  as 
might  from  time  to  time  be  most  suitable  or 
convenient  did  not  constitute  adverse  pos- 
session. But  the  evidence  shows  that  after 
the  village  of  Brookport  had  passed  an  ordi- 
nance granting  to  the  Illinois  Central  Bail- 
road  Company  the  right  to  lay  down  their 
tracks  upon  this  strip  of  ground  here  In  con- 
troversy, appellant  or  one  of  his  brothers, 
under  whom  be  holds,  applied  to  the  village 
of  Bi-ookport  for  the  privUege  ot  landing 
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bia  (errrbOAt  at  the  landing  In  qaestlon.  In 
pursuance  of  bis  application  so  made,  a 
lease  was  executed  by  the  town  of  Brook- 
port  In  tbe  year  1891,  leasing  to  one  of  ap- 
pellauf  B  brothers,  who  was  appellant's  gran- 
tor, for  the  term  of  16  years,  the  privilege 
of  landing  tils  ferryboat  at  this  landing.  The 
jHTOof  tends  to  sljow  that  the  appellant  him- 
self was  the  agmt  of  his  brother  In  negotiat- 
ing this  lease  from  the  town,  and,  as  we  un- 
derstand the  evidence,  It  Is  not  denied  on 
the  part  of  ai^ellant  that  the  landing  was 
thus  leased  by  his  brother  from  the  village. 
By  taking  this  lease,  appellant,  or  his  gran- 
tor, admitted  that  the  village  of  Brookport 
had  title  to  the  landing  In  question.  When 
Uie  president  of  the  board  of  trustees  of  the 
Tillage  executed  this  lease,  a  record  of  It 
was  made  upon  the  records  of  the  municipal- 
ity; and  the  record  book,  showing  the  execo- 
tloa  of  the  lease  In  1881,  was  introduced  In 
erldence.  It  Is  sold  that,  while  ttda  lease 
waa  made  by  the  village,  through  the  presi- 
dent of  Its  board  of  trustees,  yet  tbe  same 
was  not  signed  by  appellant  or  by  his  broth- 
ers, Robert  Owen  or  Henry  Owen.  But  the 
erUence  Is  qnlte  clear  that,  attex  fbe  execu- 
tion of  tbis  lease,  a]K>elIant  himself  and  bis 
Brantor  ran  tbe  ferryboat  and  landed  it  In 
pursuance  of  the  leas^  and  In  recognition 
of  tbe  authority  of  tbe  village  to  control  the 
use  of  the  premises  here  In  question.  As 
tbis  lease  was  to  ran  (Or  15  yean  tmm  1881, 
it  has  not  yM  expired.  During  the  existence 
ftf  the  tenancy,  appelbmt  is  ratopped  tnm 
diflpntlng  flie  title  of  bia  leaaor,  tbe  village 
of  Brookport  A  tenant  la  never  permitted 
to  dmy  the  validll^  <tf  the  title  of  any  one 
from  whom  he  has  accepted  a  lease.  If  the 
lease  was  made  to  one  of  tats  brothers,  yet, 
aa  be  la  grantee  of  bis  brother,  be  is  equally 
bound  by  the  eatiwvel,  as  was  the  original 
teaser.  Tllghman  ft  West  r.  Little,  18  III. 
289;  Alanp  t.  Stewart  194  HI.  695,  62  N.  B. 
TK,  88  Am.  St  Rep.  109;  Carter  t.  3faTshalI, 
72  TIL  608;  Fleming  T.  Kills,  182  111.  464,  Sfi 
N.  BL  878. 

In  what  has  bean  Mid,  it  has  1>e«i  assumed 
that  tbe  statute  of  limitations  in  regard  to 
adverse  possession  for  a  period  of  20  years 
can  run  against  tbe  village  of  Brookport 
Tba  general  rale,  however,  is  that  the  stat- 
ute of  limitations  does  not  run  against  a 
mnnidpal  cotptMratlon  In  .reQ>ect  to  atreets 
or  property  held  for  public  use,  and  that  an 
adverse  possession  of  such  property,  no  mat* 
ter  bow  long  continued.  Is  of  no  ^laet  Shirk 
T.  City  of  Chicago^  196  III  298,  68  N.  B.  198: 
City  of  SuHlvan  v.  Tlchenor,  179  111.  87,  B8 
S.  a.  661;  Russell  v.  City  of  Lincoln,  200  HL 
511.  66  N.  E.  1068;  CaUett  v.  People,  151  111. 
16,  87*  N.  B.  866. 

In  any  view,  which  we  can  take  of  this 
ease,  we  are  forced  to  bold  that  appellant 
was  not  the  owner  t/t  an  undivided  oue-Iialf 
of  tbe  property  sought  to  be  partitioned,  and 
therefore  was  .not  entitled  to  a  decree  for 
partition.  Tbe  controversy  here  la  not  be* 


tween  the  appellant,  claming  to  own  one  un- 
divided half,  aqd  the  heirs  and  grantees  of 
James  Campbell,  alleged  to  be  the  owners  of 
the  other  undivided  ohe-half.  Tbe  heirs  and 
grantees  of  Campbell  have  been  defaulted, 
and  make  no  contest  The  contest  b^re  la 
between  appellant,  on  the  one  side,  and  the 
village  of  Brookport  and  the  Illinois  Central 
Railroad  Company,  on  the  other;  the  latter 
claiming  tbe  right  to  use  Its  tracks,  laid  down 
upon  the  strip  of  ground  In  question,  under 
an  ordinance  passed  by  the  village. 

We  are  of  the  o^dnlon  that  the  cpnrt  be- 
low correctly  decided  that  appellant  had  no 
Interest  in  the  property,  except  as  lessee  or 
licensee  of  the  village,  and  committed  no 
errw  In  rendering  a  decree  dismissing  the 
bllL  Accordingly  the  decree  of  tbe  circuit 
court  la  affirmed.   Decree  affirmed. 

om  111.  vm 

PRESSED  STEEL  OAR  00.  T.  HERATH. 
(Sopr«ne  Court  of  nUnoIs.  Feb.  17,  1904.) 

HAarSR  AND  SBRVAMT-DANOEROUS  DUTIES— 
CARB  RBQIHRBD— ASSUMPTION  OF  RUSK— EVI- 
DENCE —  QUESTION  FOR  JURY  —  PL^DINQ  — 
PROOF— TARIANCB-OBJECTION— APPEAL. 

1.  Where  tbe  act  wbtch  a  servant  to  called 
upon  to  do  by  the  master  to  attraded  with  a 
degree  of  danger,  the  servant  must  exercise  that 
degree  of  care  that  an  ordinarl^  prudent  man 
would  have  exercised  under  the  circumstances  In 
determining  whether  he  will  perform  the  act 

2.  Id  an  action  for  lajniiea  soBtained  hj  « 
servant  while  engaged  in  taking  down  roof 
of  a  building,  evideace  examined,  and  Aeld  that 
the  QueBtioa  whether  the  d^ree  of  danger  was 
so  great  that  an  ordinarily  prudent  man  would 
have  disobeyed  the  order  was  one  for  the  jury. 

8.  An  objection  that  tbere  was  a  variance  be- 
tween the  declaration  and  proof  cannot  be  rais- 
ed for  the  first  time  on  appeal. 

Appeal  from  Appellate  Court,  Second  Dis- 
trict 

Action  by  John  R.  Herath,  as  administrator 
of  the  estate  of  Henry  W.  Smith,  deceased, 
against  the  Pressed  Steel  Car  Company. 
From  a  Judgment  of  the  Appellate  Court  af* 
Arming  a  judgment  In  favor  of  plaintiff,  de- 
fendant appeals.  Affirmed. 

Winston,  Payne  &  Strewn,  for  appellant 
J.  L.  O'Donuell  and  Barr,  Barr  &  Barr  (John 
Barton  Payne  and  Ralph  M.  Shaw,  of  conn- 
sel),  for  appellee. 

BOOGS;  J.  A  portion  of  tbe  roof  of  i 
building  btionged  to  tbe  appellant  which  hal'i 
been  partially  destroyed  by  flrs;  and  whicn 
the  appellee's  intestate,  Henry  W.  Smith,  and 
otter  workmen  of  tbe  appelant  company, 
were  engaged  in  removing,  fell  upon  aald 
Smith  and  Instantly  killed  bim.  In  an  action 
on  tbe  case  In  the  Will  dieolt  court'  tlie  ap- 
pellee administrator  was  awarded  Jodgment 
In  tbe  sum  of  $2fiO(K  on  the  ground  the  death 
of  his  intestate  was  attributable  to  actiona- 
ble negligence  on  lite  part  at  a  vice  principal 
of  tbe  appellant  company,  Tbe  Apjwllate 
Court  for  the  Second  District  affirmed  tbe 
Judgment  on  ap,^!,  and  the  a^ellant  com- 
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pany  has  perfected  thla  Its  further  appeal  to 
this  court.  , 

At  the  close  of  all  the  evidence  the  appel- 
lant company  moved  the  court  to  instruct  the 
Jury  before  whom  the  case  was  heard  to  find 
the  Idsnes  In  its  favor  and  return  a  verdict 
of  not  guilty.  The  court  declined  to  grant 
the  Instruction,  and  such  refusal  constitutes 
the.sole  ground  urged  for  reversal  of  the  judg- 
ment 

The  building  was  a  large  structure,  320  feet 
long  from  east  to  west  and  SO  feet  wide.  It 
was  covered  with  two  gabledi  roofs  running 
lengthwise  with  the  building,  supi>orted-  la 
the  center  by  iron  columns  each  20  feet  ftpart 
Large  wooden  trusses,  shaped  like  an  invert- 
ed V,  the  Inner  ends  of  which  rested  on 
the  tops  of  the  columns  and  the  outer  ends 
on  the  walls  on  either  side  of  the  building, 
rose  to  the  apex  of  the  roofs.  The  rafters 
extended  lengthwise  of  the  building  from 
truss  to  truss,  and  at  either  end  entered  a 
mortise  In  the  truss.  They  were  covered 
with  a  sheeting  of  plank,  on  which  was  laid 
a  rooflng  of  corrugated  Iron.  The  frame- 
work of  the  roof  was  therefore  in  sections, 
extending  from  truss  to  truss,  a  distance  of 
20  feet,  and  from  the  outer  wall  to  the  valley 
In  the  center  of  the  building.  In  the  center 
of  the  building,  at  the  eaves  of  the  two  roofs, 
there  had  been  constructed  a  valley  or  gut- 
ter of  galvanized  iron  two  feet  In  width  and 
six  inches  deep.  Into  which  the  water  from 
the  inner  slopes  of  each  of  the  gable  roofs 
was  discharged.  The  building  had  been  quite 
seriously  damaged  by  fire,  which  burned 
away  some  of  the  rafters  and  in  other  re- 
spects 80  liamaged  the  roofs  that  It  was  foimd 
necessary  to  tear  them  away  In  order  that 
the  building  might  be  reroofed.  The  work 
was  performed  by  causing  the  sections  of  the 
roof  between  the  trusses  to  fall  to  the  floor 
of  tbe  building.  On  the  26Qi  day  of  Feb- 
ruary, 1901,  the  day  when  Henry  W.  Smith, 
appellee's  intestate,  met  his  death,  the  roof 
bad  been  taken  down,  except  three  sections 
at  the  westerly  end  of  the  building.  Smith 
had  not  been  engaged  in  the  work  until  the 
day  he  was  kilted.  He  began  work  about 
7  o'clock  In  the  morning,  and  was  killed  at 
about  the  hour  of  11  o'clock  In  the  same  fore- 
noon. He  saw  but  one  section  of  the  roof 
removed— the  third  from  the  west  end.  The 
section  was  caused  to  fall  In  the  following 
manner:  A  large,  strong  pole,  called  a  "gin 
pole,"  was  raised  from  the  floor  to  the  apex 
of  the  truss,  and  the  truss  was  firmly  lashti 
to  this  gin  pole.  Carpenters  then  went  upon 
the  roof  with  axes  and  saws  and  cut  or  sawed 
away  the  ends  of  the  rafters  which  entered 
the  mortises  In  the  easterly  truss.  The  pres- 
sure of  the  ends  of  the  rafters  and  of  the  sheet- 
ing against  the  truss  would  still  probably  sup- 
port the  easterly  part  of  the  roof,  A  block  and 
tackle  were  attached  to  the  topmost  point  of 
the  gin  pole  above  the  apex  of  the  roof,  by 
means  of  which  the  gin  pole,  and  the  truss 
ivbich  WAS  lashed  to  It;  could  be  lifted  upwaM 


and  slightly  away  from  the  roof,  thus  remov- 
ing the  support  for  the  easterly  end  of  the  sec- 
tion of  the  roof.  Thereupon  the  east  end  of 
the  section  would  drop,  and  Its  weight  would 
pull  the  remainder  of  the  section  to  the  floor. 
The  deceased  saw  the  third  section  removed 
In  this  manner,  and  he  assisted'  in  clearing 
away  the  debris  from  the  floor.  While  he 
and  his  fellow  workmen  were  engaged  In 
clearing  away  the  debris  the  gin  i>ole  was 
erected  and  lashed  to  the  easterly  truss  of 
the  second  section  of  the  roof,  and  carpen- 
ters were  sent  on  the  top  of  the  roof  to  cat 
and  saw  away  the  easterly  ends  of  the  raft- 
ers of  the  second  section  of  the  roof.  When 
the  sections  of  the  roof  fell  they  usually 
brought  with  them  the  portion  of  tbe  iron 
guttering  in  the  center  of  the  building  to 
which  the  section  was  attached,  but  a  consid- 
erable portion  of  the  guttering  did  not  come 
down  with  the  third  section,  but  remained 
only  partially  detached  from  its  original 
position.  After  the  debris  of  the  third  section 
had  been  removed,  appellant's  foreman  cauft- 
ed  a  rope  to  be  attached  to  this  portion  of  the 
gutter,  and  ordered  the  workmen,  including 
tbe  appellee's  Intestate,  to  take  hold  of  the 
rope  and  pull  the  guttering  down.  H«  pla- 
ced these  workmen  with  tbe  rope  so  they 
would  be  east  of  and  not  under  tbe  second 
section  of  the  roof  and  south  of  the  gutter- 
ing, but  they  were  unable  to  pull  away  tbe 
guttering  from  that  point,  and  he  directed 
them  to  take  the  rope  and  go  to  tbe  west 
and  pull  on  it.  This  cau^d  the  workmen 
to  pass  under  the  second  section  of  the  roof, 
the  easterly  ends  of  the  rafters  of  which 
had  been  cut  away.  When  near  tbe  west 
door  the  foreman  signaled  the  men  to  poll 
on  the  rope,  and  they  did  so  two  or  three 
times,  and  while  so  engaged  a  portion  at 
the  easterly  part  of  the  second  section  of  the 
roof  CAtaa  down  and  fell  tqwn  appellee's  in- 
testate and  killed  him. 

Tbe  part  of  the  root  which  fell  waa  some 
distance  from  the  guttering  which  tbe  work- 
men were  attempting  to  pull  down,  and  we 
find  nothing  In  the  testimony  tending  to  abow 
that  this  part  of  the  roof  was  caused  to  tAU 
by  the  efforts  of  the  workmen  to  bring  down 
the  guttering.  It  was,  we  think,  eleariy 
shown  that  tbe  foreman  and  the  workmen, 
including  appellee^  understood  that  any  aecs 
tlon  or  part  of  a.  section  might  fall  at  any 
time  after  the  points  of  tbe  rafters  had  been 
sawed  or  cut  away  from  the  trusses,  though 
it  was  the  exp'^ct8tion  of  all  that  In  order 
to  bring  down  tbe  section  after  tbe  rafters 
had  been  cut  away  It  would  be  necessaiy  to 
move  the  truss  by  means  of  the  gin  pole. 

Tbe  contention  of  the  appellant  company  Is 
that  tbe  falling  of  the  root,  or  parts  of  it, 
was  one  of  the  ordinary  dangers  Incident  to 
the  work  which  tbe  deceased  bad  undertak- 
en to  perform;  that  the  rule  that  it  la  the 
duty  of  tbe  master  to  furnish  the  servant  a 
reasonably  safe  place  In  wblch  to  work  oouM 
not  apply,  because  the  wock  of  demoltohlng 
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the  roof  was  Inberentiy  dangerons,  and  made  i 
dangerous  tbe  place  wbere  the  aervants  must 
irork,  and  tbe  employ^  must,  of  necessity, 
assume  tbe  ordinary  dangers  Incident  to  tbe 
undertaking  In  which  be  voluntarily  enga- 
ged; that  tbe  deceased  bad  full  knowledge  of 
all  the  dangers  of  tbe  work;  and  that  it 
should  have  been  declared,  as  a  matter  of 
law,  that  his  death  was  caused  by  a  peril 
that  was  ordinarily  Incident  to  bta  employ- 
men^  and  was  assumed  by  tbe  swrant,  and 
hence  that  the  masto  could  sot  be  held  lia- 
ble in  the  action. 

There  Is  no  direct  proof  ttiat  tbe  deceased 
knew  that  the  rafters  of  tbe  second  section 
had  been  cut  or  sawed  away,  but  the  work 
of  cutting  and  sawing  the  rafters  had  been 
done  In  his  sight  and  bearing,  and  it  was 
proven  that  be  bad  been  tor  a  time  stationed 
at  tbe  proper  point  and  ordered  to  keep  work- 
men and  other  persons  from  going  under  the 
second  aectten  of  tbe  roof  because  there  was 
danger  it  might  fall.  The  foreman  of  the 
appellant  company  realized  that  the  second 
section  might  fall  at  any  time,  the  rafters,  as 
be  knew,  having  been  cut  away.  We  think 
tbe  deceased  bad  the  same  knowledge.  But 
we  think  It  eQoally  clear  that  both  the  em- 
ployer and  tbe  employ^  believed  tbe  section 
of  tbe  roof  would  remain  in  place  until  the 
truss  should  be  moved  so  tbe  roof  would  no 
longer  be  supported  by  it.  Under  these  cir- 
cumstances, and  with  the  knowledge  on  the 
part  of  both  employer  and  employd,  the  fore- 
man ordered  the  employ^  and  his  fellow 
wOTkmen  to  go  beneath  tbe  second  section  of 
tbe  roof,  and  In  obedience  to  the  command 
of  the  master  tbe  deceased  went  Into  a  place 
wtdch  be  knew  to  be.  In  a  degree,  dangerous, 
and  was  killed.  It  is  tbe  primary  duty  of  an 
employs  to  obey  tbe  commands  of  bis  em- 
ployer. If  ordered  to  perform  an  act  which 
be  knows  is  attended  with  danger,  he  is 
called  upon  to  decide  whether  he  will  be  Jns- 
tJfled  In  refusing  to  obey  on  tbe  ground  that 
tbe  perils  of  obedience  are  too  great  In 
this  dilemma  the  law  requires  of  htm  to  act 
with  that  degree  of  prudence  tliat  would 
bare  controlled  an  ordinarily  prudent,  care- 
ful, and  discreet  man.  The  fear  of  losing 
employment  will  not  Justify  blm  In  rashly 
and  recklessly  exposing  himself  to  known 
dangw.  An  inconsiderate  and  Improper  or- 
der given  the  master  may  coDstltute  ac- 
tionable negligence,  and  tbe  master  may  not 
always  be  allowed  to  escape  liability  on  the 
gronnd  the  servant  should  have  disobeyed 
bis  order  and  not  exposed  himself  to  danger 
which  attended  compliance  therewith.  The 
principle  is  tbns  announced  in  CSilcago  And- 
erson Pressed  Brick  Co.  v.  Sobkowlak.  148 
111.  573,  86  N.  B.  672,  on  page  583.  148  lU., 
and  page  674,  86  N.  E.:  "Questions  arise 
whether  the  action  of  a  servant  Is  his  volun- 
tary ac^  or  done  in  obedience  to  tbe  com- 
mands of  the  master  or  one  in  authority  over 
blm.  When  an  act  is  performed  by  a  servant 
In  obedience  to  a  command  from  one  having 
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authority  to  give  it;  and  the  performance  of 
the  act  Is  attended  with  a  degree  of  danger, 
yet  In  sucb  case  It  Is  not  requisite  that  such 
servant  shall  balance  the  degree  of  danger, 
and  decide  with  absolute  certainty  whether 
be  must  do  Uie  act  or  refrain  from  it;  and 
bla  knowledge  of  attendant  danger  will  not 
defeat  his  right  of  recovery,  If,  in  obeying 
tbe  command,  he  acted  with  that  degree  of 
prudence  that  an  ordinarily  prudent  man 
would  have  used  under  tbe  circumstances." 
In  Illinois  Steel  Co.  v.  Scbymanowskl,  162 
III.  447,  44  N.  E.  876,  it  was  said  (page  459, 
162  ni.,  and  page  879,  44  N.  B).):  "In  the 
next  place^  a  master  is  liable  to  a  servant 
when  he  orders  the  latter  to  perform  a  dan- 
gerous work,  unless  tbe  danger  is  so  immi- 
nent that  no  man  of  ordinary  prudence  7ouId 
incur  it  Even  If  the  servant  has  some 
knowledge  of  attendant  danger.  Ills  right  of 
recovery  will  not  be  defeated.  If,  in  obeying 
tbe  order,  he  acts  vrith  the  degree  of  pru- 
dence which  an  ordinarily  prudent  man 
would  zeroise  under  the  circumstances. 
•  ♦  •  The  master  and  servant  are  not  al- 
together upon  a  footing  of  equality.  Tbe 
primary  duty  of  the  latter  Is  obedience,  and 
he  cannot  be  charged  with  negligence  in 
obeying  an  order  of  the  master  unless  he  acts 
recklessly  in  so  obeying.  Whether  be  acted 
thus  recklessly  in  obeying  bis  master's  order 
or  whether  he  acted  as  a  reasonably  prudent 
person  should  act  are  questions  of  fact  to 
be  determined  by  the  jury." 

The  application  of  this  principle  to  the  con- 
ceded facts  of  tbe  case  correctly  led  the  trial 
court  to  the  conclusion  that  it  could  not  be 
declared,  as  a  matter  of  law,  that  the  appel- 
lant company  was  not  liable  to  respond  in 
damages  for  the  consequences  which  result- 
ed from  the  order  of  its  foreman,  which  was 
clearly  inconsiderate  and  negligent.  The  de- 
ceased knew  that  in  obeying  tbe  order  and 
going  beneath  the  second  section  of  the  roof 
he  was  exposing  himself  to  a  possible  dan- 
ger, but  the  order  did  not  require  blm  to  re- 
main under  tbe  section  longer  tlian  was  nec- 
essary to  pass  under  it  Tbe  evidence  tend- 
ed to  show  that  be  knew  that  it  vas  not  like- 
ly the  section  of  tbe  roof  would  fall  until  tbe 
truss  at  tbe  eastern  end  thereof  bad  been 
moved  by  means  of  tbe  tackle  and  pulley, 
wbicb  were  attached  to  the  gin  pole  for  tbe 
express  purpose  of  moving  tbe  truss  and 
causing  tbe  sections  to  fall.  It  was  there- 
fore a  question  of  fact  for  tbe  determination 
of  tbe  Jury  whether  the  degree  of  known 
danger  which  attended  compliance  vdtb  tbe 
order  of  the  representative  of  the  appellant 
company  was  so  great  that  an  ordinarily 
prudent  workman  should  have  disobeyed  the 
OTder. 

It  Is  urged  there  Is  no  count  In  the  declara- 
tion upon  which,  under  the  evidence,  the  ap- 
pellee was  entitled  to  recover.  There  was 
no  demurrer  to  tbe  declaration,  and  the  in- 
slstenoe  is  ttiat  tbe  Judgment  should  be  re- 
versed because  ot  a  razlance  between  tte 
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pleadings  and  the  proof.  The  objection  of  a 
variance  was  not  qteclflcally  raised  in  tbe 
trial  court,  wher^  if  well -taken,  it  could 
have  been  obviated  bj  an  amendment.  It 
cannot  be  Invoked  in  this  court 

The  Judgment  must  be  and  !■  affirmed. 
Judgment  affirmed. 


(207  lit.  247) 

GALIAQHBB  T.  PBOPLB. 

O'DONNBU^  T.  SAMa 

(Supreme  Court  of  lUlnola.  March  8, 1004.) 

CBIUINAX.  UW-rAPPELLATB  COURT— APPBAI/- 
JURISDICTION. 

1.  Const,  art  6,  fi  11,  authorizing  the  creation 
of  Appellate  Courts  tor  the  review  of  such 
cases  as  the  Legislature  may  provide,  and  pro- 
viding that  appeals  shall  lie  to  the  Supreme 
Court  from  such  Appellate  Conrts  In  all  crim- 
inal cases,  does  not  authorize  an  appeal  to  the 
Appellate  Court  in  a  criminal  case  in  the  ab- 
sence of  legislation. 

2.  Section  90  of  the  practice  act  (Hurd'a  Rev. 
St  1801,  c  110,  I  91),  relating  to  appeals  from 
tbe  Appellate  Court  to  the  Supreme  Court,  pro- 
viding that  criminal  cases  may  be  removea  to 
the  Supreme  Court  bj  appeal  in  the  manner 
provided  by  sections  97  and  70  (Hurd'i  Rev. 
St  1901.  c.  110,  Sfi  68,  71),  which  provide  for 
appeals  from  Judgment;  or  decrees  in  law  or  In 
enancerr,  and  for  appeal  bonds,  doea  not  au- 
thorize an  appeal  In  criminal  cases;  the  method 
of  review  In  such  cases  being,  as  provided  by 
division  10  of  the  Criminal  Code  (Hurd's  Kev. 
St  1901,  c.  88,  S>  458-468),  by  writ  of  error, 
with  provisions  for  Ruperaedeas  and  letting  tA 
Lail. 

Appeal  from  Appellate  Court,  rirst  Dis- 
trict 

William  J.  Gallagher  and  anoth^  were 
convicted  of  conspiracy,  and  appeal.  Heard 
on  motion  of  defendant  CDtmnell  to  consoU- 
date  his  appeal  with  that  of  defendant  Gal- 
lagher. Uotlon  dmled. 

Stedman  &  Soelke  and  William  Dillon,  for 
appellant*.  B.  J.  Hamlin,  Att7<  Oen^  tat  the 
People. 

CARTWRIOHT,  3.  The  ^pellants,  0*Don- 
nell  and  Gallagher,  were  cwvlcted  in  tbe 
criminal  court  of  Cook  county  for  the  crime 
of  conspiracy.  Gallagher  was  sentenced  to 
Imprisonment  in  the  penitentiary,  and  O'Don- 
nell  was  sentenced  to  pay  a  fine  of  $2,000. 
The  Appellate  Court  for  the  First  District 
affirmed  the  Judgment  of  the  criminal  court, 
and  allowed  to  tbe  appellants  separate  ap- 
peals to  this  court  which  were  perfected  by 
filing  appeal  bonds.  Gallaglier  has  filed  In 
this  court  a  complete  transcript  of  the  record, 
and  O'Donnell  has  filed  a  partial  transcript, 
and  made  a  motion  to  consolidate  bis  appeal 
with  that  of  Gallagher,  so  that  tbe  appeals 
may  be  beard  on  the  same  transcript 

The  law  does  not  provide  for  an  appeal  in 
a  criminal  case.  Section  11  of  article  6  of  the 
Constitution  authorizes  the  creation  of  Ap- 
pellate Courts  for  the  review,  on  appeal  or 
writ  of  «Tor.  of  such  cases  as  tbe  Legisla- 
ture may  provide,  and  also  prorldea  that 


peals  and  writs  of  error  aban  He  to  tUa  eoort 
from  such  Appellate  Courts  In'  ^1  criminal 
cases,  and  cases  in  which  a  franchise  w  tree- 
hold  or  the  Talidlty  of  a  atatute  ia  InToIved. 
But  that  proTialon  of  the  Constltntlon  does 
not  authorise  an  appeal  In  the  mbaenoe  of 
legislation.  It  ia  merely  a  limitation  on  the 
powffl  of  the  Legislature  to  make  the  Judg- 
ments of  tbe  Appellate  Courts  final  in  ndt 
cases,  and  la  Intended  as  a  proTialon  that,  if 
Appellate  Oonrts  are  given  power  to  reriew 
cases  felling  mithtn  those  classes,  audi  aaes 
may  be  rerievred  finally  in  this  court  upon 
appeal  or  writ  of  error.  This  waa  Oie  eoor 
structlon  given  to  that  section  in  Periy  t. 
Bozarth,  198  111.  S28L  64  N.  B.  107^  Fortbcf^ 
more,  an  appeal  Is  purely  statutory,  and  there 
must  be  a  statute  prescribing  tlie  teima  and 
conditions  of  an  appeal  In  order  to  nuike  a 
right  to  appeal  effectlTe.  W^e  In  most 
casea  a  writ  of  oror  la  a  writ  of  right,  the 
right  of  appeal  la  created  and  tccolated  by 
statote  in  connection  with  the  Oonatltution; 
and  the  right  must  always  he  eroeised.  In 
such  cases,  upon  such  conditlona  and  by  auch 
persons  aa  are  authorized  by  the  atatate. 
There  is  no  statute  providing  for  appeals  or 
fixing  the  contUtions  upon  which  they  may 
be  taken  in  criminal  cases,  but  the  mannN-  of 
roTiewlng  such  cases  is  provided  for  by  dlTt 
aion  IB  of  the  Criminal  Code  (Hurd'a  Ber.  St 
1901.  c  88,  H  458-468),  by  writ  of  error,  with 
provisions  for  supersedeas  and  letting  to  bail. 
Section  00  of  the  practice  act  (Hord'a  Ber. 
St  1901,  e.  110,  {  91),  relating  to  appeals  from 
the  Appellate  Court  to  this  court,  and  Includ- 
ing cases  of  which  the  Appellate  Court  baa 
no  Jurisdiction,  provides  that  criminal  caaea 
may  be  removed  to  this  court  by  appeal  or 
writ  of  errw,  In  the  same  manner  provided 
by  sections  67  and  70  of  said  act  (Hurd's 
Rev.  8t  1801,  c.  110,  «  68,  71)  for  appeals 
to  tbe  Appellate  Court  The  purpose  of  sec- 
tion 90  was  to  comply  with  the  Constitution 
by  providing  that  criminal  casea  may  be  re- 
viewed in  this  court  The  8ectI<HiB  ot  tiw 
practice  act  therein  referred  to  relate  only 
to  civil  cases,  and  section  70  is  limited  by  Its 
terms  to  Judgments  or  decrees  In  law  or  in 
chancery.  Section  67  provides  for  an  appeal 
bond  to  be  framed  with  reference  to  tbe 
character  of  the  Judgment  And  in  the  case  of 
a  sentence  to  Imprisonment  It  would  be  noth- 
ing but  a  ball  bond,  while  the  Criminal  Code 
commits  the  power  to  admit  to  ball  to  the 
discretion  of  the  reviewing  court  or  a  judge 
of  said  court  To  give  a  defendant  a  rl^t 
of  appeal  in  a  criminal  case  would  be  to  con- 
fer upon  him  the  right  at  bis  own  wIU,  ta,m- 
persede  the  execution  of  the  sentence,  whlck 
was  never  intended.  That  can  only  be  done 
by  order  of  the  reviewing  court,  or  a  Judge 
thereof,  upon  an  Inspection  of  tbe  transcript 
In  cases  where  there  Is  a  reasonable  dfmbt 
as  to  the  guilt  of  the  defendant  There  have 
been  cases  of  appeals  where  the  pet^le  have 
appeared  and  Joined  in  error,  and  submitted 
the  canae  for  dedirion  upon  the  wrora  aaalgn- 
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ed,  ^rhUh  ban  been  treated  as  belnc  In  tbe 
oonit  npon  wrtta  of  eEror  In  preference  to 
dlwnlertny  tlie'  appeal;  bat  In  these  casea 
tbwe  baa  been  ndtber  appearance  nor  Join- 
der In  errw,  and  ve  are  called  1^  ttila 
motion  to  recogolM  the  right  of  appeal.  We 
cannot  consent  to  do  that,  and,  neither  of  tbe 
cases  being  In  this  court  by  any  metbod  lore- 
scrfbed  by  law.  the  motion  is  denied.  Motion 
denied. 

HI.  698) 

GONSOUDATBD  OOAL  00  t.  FLBI80B- 

B&IN, 

(Bt^TMne  Oont  «f  IlUnoli.  Feb.  17.  1801) 

mXOW  SERTANTa-ACnON  FOR  DEATH  OF 
BHPLOTl  —  QUESTION  FOR  JURT  —  CONCLU- 
SIVBNBSS  OF  VBROICT  ON  APPIUL-RBVIIBW— 
qUBSTIONS  OF  FACT. 

1.  The  mere  (act  that  a  idt  boss  in  a  mine, 
who  wai  directiDg  tbe  eoDdnct  of  an  emfrfoyfi 
at  the  time  tbe  latter  was  injured,  also  assiBt- 
ed  is  the  work  aa  a  common  band,  did  not 
make  him  a  fellow  serraut  of  the  injored  em- 
pl«r€. 

2.  Where  the  facts  are  disputed,  tbe  qne»- 
tion  whether  a  pit  bosi  In  a  nune  waa  a  fellow 
servant  of  an  injured  employe  at  tbe  time  of 
tbe  accident  la  a  question  for  the  Jary. 

S.  On  an  appeal  from  the  affirmance  of  a 
indgment  by  the  Appellate  Conr^  all  qnestions 
of  fact  properly  snbmltted  to  the  jury  under 
the  instnictlona  are  settled  by  tbe  judgments  of 
tlie  lower  conrts. 

Appeal  from  Appellate  Court,  Fourth  Dis- 
trict 

Action  by  O.  P.  Flelschbein,  administra- 
tor of  Robert  Bowen,  deceased,  againat  the 
OoDsolldated  Coal  Oompany.  A  Judgment  for 
plaintiff  waa  affirmed  by  tbe  Appellate  Court 
a09  III.  App.  QUD),  and  defendant  appeala. 
Affirmed. 

This  la  an  action  brought  by  appellee 
against  the  appellant  company  to  recover 
damagea  for  the  death  of  appellee's  Intes* 
,  tate.  Robot  Bowen.  whlcb  occurred  while 
■aid  Bowen  was  at  wmk  for  the  appellant 
oompany  in  Its  coal  mine^  known  as  the 
"Biebland  Mlne^"  on  the  Ultnols  Oentrnl 
Ballroad  between  the  tXtj  of  BelloTlUe  and 
tbe  Tillage  cS  Freeburg,  in  St  Glair  county. 
liM  trial  vas  before  tbe  court  and  a  Jnry, 
reaoltlng  in  a  rardict  in  favor  of  appellee, 
■s  administrator,  for  98,000.  Motion  for  new 
trial  was  ovwruled,  and  Judgment  was  ren- 
dered npon  tbe  vwdlct  An  apjwal  was  tak- 
en to  the  Appellate  Gonrt,  where  the  Judg- 
ment has  been  affirmed.  Tbe  present  appeal 
la  proaecoted  from  aath  Jndgment  of  affirm- 
ance. 

The  aeeond  amended  deelantloB  eonaiated 
of  four  counts.  Tb»  third  and  fourth  counts 
were  takoi  fimn  tlie  Jury  by  the  court;  and 
tibe  cauae  was  snbmitted  on  the  fltst  and 
Wcimd  counts,  to  which  tbe  general  issue  <tf 
not  guilty  waa  pleaded.  Tbe  first  and  aee- 
«Hid  counts  ace  aubatantlally  flie  aame^  and, 
■a  Is  Bsid      tbe  Appellate  Court,  "diarge 
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the  appellant  wlQi  negligence  In  the  act  of 
Its  manager  or  foreman  in  permitting  a  load- 
ed coal  box  or  car  to  be  and  to  remain  on  the 
tramway  or  track  In  app^ants  coal  mine, 
whereby  a  colUrion  occurred  wtth  certain 
other  cars^  driven  by  appeUetfs  Intestatib 
causing  his  death." 

The  facts,  as  stated  by  the  Appellate  Court 
In  their  oidnlon  deciding  this  case,  are  enb- 
atantlally  as  follows;  "Throug'fa  an  entry 
leading  fron  the  bottom  ot  the  shaft  to  the 
working  rooma,  a  distance  of  1,100  feet  was 
a  track  or  tramway  over  which  ran  the  cars 
used  in  moving  the  coal  taken  from  tbe 
mine.  Near  the  worldng  rooma  la  •  awltch, 
called  a  *partlnib'  connecting  the  room  tra^ 
with  the  main  or  mtry  track.  Mules  were 
used  In  moving  ttw  cara.  Robert  Bowen,  the 
deceased,  waa  an  entry  driver,  whose  duty  it 
was  to  haul  the  cara  between  the  switch  and 
the  bottom  of  the  shaft  The  zoom  drivera 
brought  the  loaded  can  from  tbe  rooma  to 
the  switch.  Fe^  Zlnk  waa  pit  boas  and 
mine  manager.  Proof  la  made  that  <m  the 
day  ot  the  toju^,  ZOnk,  the  manager,  came 
to  tbe  awltch  where  tbe  trains  or  loads  were 
made  up  for  conr^anoe  to  tbe  bottom  of 
ttie  shaft  complained  Oat  the  coal  was  tta£ 
moving  fast  enough,  hitched  a  mule  to  a  load 
of  four  cars,  and  started  down  tbe  entry  for 
tlie  shaft  From  the  awltch  there  is  a  shaip 
decline  In  the  oitry  truk  for  a  dlsmnoe  irf 
75  or  100  feet  ud  in  going  down  it  is  neces- 
sary to  'q>mg'  tbe  wheels  In  order  to  contnd 
the  ai»eed  of  tbe  cara.  Near  the  foot 
beyond  this  ate^r  grade,  tbe  track  Is  de- 
preaaed  or  simken  three  or  f  onr  Inches,  This 
is  called  the  'swag.'  When  Zlnk  with  his 
load  reached  the  swag  and  had  removed  the 
sprags,  aa  tbe  evidence  tenda  to  prove,  he 
called  on^  *A11  right;  come  ahead,'  and  mov- 
ed on.  Bowen,  who  was  waiting  at  tbe 
awtteh,  immedhitely  started  with  his  load, 
and  at  the  swag  collided  with  a  car,  left 
ttiere  by  ^k,  and  recti ved  tbe  Injuries  from 
whidi  be  died." 

R.  A.  Holland,  Jr.,  and  Wlae  ft  M<^ulty, 
tor  appellant   M.  W.  Bocdm^  for  appellee. 

MAGBUDMt,  7.  (after  stating  the  tncta). 
The  questions  In  this  case  are  neariy  all 
qnestlonB  of  fact  *nd  are  Settled  by  tbe  Jndg>> 
ment  of  the  drcnit  comt  and  the  Judgment 
Qt  the  Appellate  Ooort  affirming  tbe  Judg- 
m«it  of  tbe  drcnit  court  No  Instructions 
upon  tbe  trial  below  were  asked  by  the  plain- 
tiff, tbe  present  appellee.  Upon 'the  trial  the 
court  gave  21  Instructions  on  behalf  of  the 
appellant  and  at  Iti  request  The  court  r» 
fined  to  give  4  instructions,  numbered  tnm 
28  to  20^  indnalve,  asked  by  ttie  appellant 
No  complaint  Is  made  <rf  the  refusal  of  flia 
eotut  to  give  these  four  Inatmcttona.  Yery 
little  objection  la  made  aa  to  the  admtestott 
or  reaction  of  evidence  by  tbe  trial  conrt 

The  main  error  complained  of  is  that  tbe 
trial  court  refused  to*  instruct  tbe  Jury  to 
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flnd  for  th6  defeodant  Tbts  raises  the  ques- 
tion whether  there  was  evidence  tendinc  to 
sustain  the  cause  of  action  as  set  up  In  the 
declaration,  and,  If  there  was  such  evidence, 
tiie  court  did  not  err  In  refusing  to  Instruct 
the  Jury  to  find  the  defendant  not  guilty. 

The  main  contention  on  the  part  of  coun- 
sel for  appellant  Is  that  Bowm,  the  deceas- 
ed, and  Zlnk,  the  mine  maDager,  were  fel- 
low awrants  at  the  time  Bowen  waa  In- 
Jnied,  and  that  they  were  hoth  directly  en- 
gaged in  the  same  line  of  employment  aa 
dzlTen,  and  that  Bowen  waa  not  injured 
as  the  result  of  any  negligent  act  of  SQnfc 
dime  as  a  vice  principal  of  the  company.  It 
was  the  duty  of  Bowen  to  haul  the  empty 
cars  or  boxes  ^m  the  bottom  of  the  abaft 
of  the  mine  to  a  certain  "parting"  or  switch 
in  the  main  entry,  and  to  haul  the  loaded 
boxes  or  cars  from  the  parting  or  switch  to 
tibe  bottom  of  the  shaft,  to  be  hoisted  to  the 
surface.  I^eading  from  this  parting,  In  the 
direction  of  the  shaft,  was  a  very  steep  de- 
cline. In  order  to  haul  the  loaded  boxes 
down  this  decline  In  safety,  it  waa  neces- 
sary to  use  "sprags."  which  were  pieces  of 
wood  about  two  feet  long  placed  in  the 
wheels  to  control  the  speed  of  the  load. 
They  wou(d  be  placed  in  the  wheels  in  this 
parting,  and  taken  out  between  50  and  7S 
feet  from  the  point  of  the  parting  at  a  place 
designated  by  the  witnesses  as  a  "swag,** 
which  was  In  reality  S'  depression  In  the 
track.  Then  was  also  a  sharp  curve  be- 
tween this  swag  and  the  shaft,  and  It  is  ad- 
mitted that  a  driver  conld  easily  tell  wheth- 
er  a  load  or  four  cars,  drawn  by  a  male^ 
were  all  following.  The  evidence  tends  to 
show  that  this  entry  was  very  dusty,  and 
that  the  air,  traveling  from  the  bottom  of 
the  shaft  towards  the  parting  or  switch,  car- 
ried the  dust  in  the  face  of  a  driver  going 
towards  the  shaft  The  evidence  tends  to 
Show  that  the  dusty  condition  of  the  entry 
was  well  known  to  the  pit  boss,  Peter  Zink. 
and  that  he  had  been  repeatedly  notifled  of 
It  by  the  miners.  One  witness  says  that 
there  were  "clouds  of  dust,"  and  another, 
who  was  the  track  layer  of  the  mine,  testi- 
fied that  "It  was  so  dusty  yon  could  hardly 
see  anything."  The  evidence  also  tends  to 
show  tlut,  where  fOor  of  these  loaded  tHHCes 
or  cars  were  drawn  by  a  mule  down  the  de> 
dine  towards  tbe  shaft,  the  boxes  were  lia- 
ble to  become  uncoupled  and  to  be  left  in  the 
entry.  It  aK>eani,  however,  that,  where  a 
train  of  four  box  cacs  is  in  motion,  one  of 
the  cars  cannot  become  uncoupled  vrlthont  a 
Jar  or  Jam.  so  that  the  driver,  if  he  loses  a 
box,  will  know  of  it  at  the  time  when  it  hap- 
pens. The  injury  occurred  on  April  21,  1902, 
about  4  o*clock  in  the  afternoon.  At  that 
time  Zink,  the  pit  boss,  went  to  the  deceased, 
Bowen,  at  tile  parting  or  switch,  and  com- 
plained that  the  coal  was  not  coming  ont 
fast  enough.  The  ylt  hoBB  then  took  a  mule, 
which  Is  said  to  have  been  a  "spoiled"  mule 
—that  Is  to  say,  a  mule  which  had  been 


whipped  or  otherwise  maltreated  in  sndi  a 
way  that  It  would  not  haul  as  large  a  num- 
ber ot  loaded  cars  as  it  was  able  to  do— 
and  with  this  mule,  hitdied  to  four  boxes 
or  cars,  started  to  haul  tbera  from  the  part- 
ing or  switch  to  the  bottom,  where  toe  shaft 
was.  When  Zlnk,  the  pit  boss,  reached  the 
swag,  he  pulled  his  sprags,  and  then  directed 
Bowen  to  atart  with  his  load.  The  evidence 
tends  to  show  that  the  pit  boss  called  to 
Bowen,  and  said,  "All  right;  come  ahead." 
The  pit  boss  testifies  that  he  gave  no  such 
direction  to  Bowen,  but  was  merely  talking 
to  the  mule;  but  his  evidence  upon  this  sub- 
ject is  somewhat  Indeftnfto,  as  he  states  that 
he  does  not  know  cEzactly  whether  be  made 
use  of  these  words  or  not  There  Is  other 
testimony,  however,  tending  to  show  that 
they  were  used,  and  that  they  were  Intend- 
ed for  Bowen. 

As  has  been  said,  It  sometimes  happened 
that  one  of  the  cars,  drawn  by  tbe  mole  to- 
wards the  shaft,  wcHild  become  onconpled. 
and  the  evidence  Is  quite  clear  that  in  tbis 
case,  when  Zink  went  with  bla  load  towards 
the  shaft,  one  of  his  cars  did  become  un- 
coupled, and  was  upon  the  track  In  the  main 
entry.  Zink  admits  In  bis  testimony  tliat  ha 
lost  one  of  his  cars,  but  did  not  know  whera 
or  at  what  point  it  became  uncoupled.  When 
Zlnk  uttered  the  words,  "All  right;  coma 
ahead,"  Bowen  started  down  the  hill  vrlth 
his  load,  driving  the  mule,  which  hanled  the 
loaded  cars.  We  discover  no  evidence  in  the 
record  tending  to  show  that  he  was  not  in 
the  exercise  of  due  care  for  his  own  safety. 
It  appears  that  his  load  was  carefully  "sp rag- 
ged," that  blocked,  so  as  not  to  proceed 
with  too  great  a  speed.  When  near  the 
swag  or  depression  In  the  track  or  entry. 
Bowen  came  In  contact  with  and  stm^  the 
box  or  car  of  coal  which  Zlnk,  the  ptt  boss, 
had  left  upon  the  track  in  the  entry.  The 
evidence  tends  to  show  that  the  mule,  whldi 
was  In  front  of  Bowen,  tomed  to  tiie  side 
and  escaped  injury,  while  Bowen  was  crush- 
ed between  the  forward  car  of  the  train, 
which  his  mule  was  hauling,  and  tlie  btuc 
car,  which  had  been  left  upon  the  track  by 
Zlnk,  the  pit  boss.  His  injuries  were  so  se- 
rious that  he  died  In  a  few  days  after  the 
accident  The  evidence  tends  to  show  ttiat 
after  passing  beyond  the  swag  or  low  p<dnt 
there  is  a  down  grade  for  a  considerable  dis- 
tance beyond  the  sharp  curve,  and  the  mo- 
mentum gained  In  going  down  the  tndine 
was  so  great  that  the  Impact  of  the  oriltaioa 
caused  the  car.  left  on  the  track  by  SOnk,  to 
move  forward  and  around  the  curve. 

The  negligence  charged  Is  ttiat  the  idt 
boss  left  a  loaded  coal  box  to  a  dark,  dusty 
entry  on  a  down  grade,  and  then  wdered 
Bowen,  who  did  not  know  that  such  loaded 
coal  box  had  been  left  npon  toe  track  in 
the  entry,  to  proceed  down  the  hill  with  his 
loaded  cars.  It  is  not  denied  that  Zlnk 
waa  the  idt  boss,  and  a  vice  principal  of  the 
company.  Such  a  boss  In  a  coal  mine  Is  tbr 
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eomOKDj,  80  far  as  employes  are  concerned. 
In  thle  case  Zlnk  testifies  as  follows:  "I  vas 
|dt  boss  at  Richland  mine  when  Bowen  was 
hurt  I  lost  a  car  on  the  trip  preceding  Bow- 
en  tn  going  oat  I  can't  say  where  I  lost 
that  car.  *  *  *  I  bad  full  svpwrision  ot 
the  mine  and  ot  the  men,  and  the  power  to 
discharge  and  empl<^  the  men,  and  the  pow- 
er to  uder  and  direct  Bowen,  and  I  was  the 
pit  bou  and  acting  as  snch  that  day,  and  h£A 
charge  of  Bowen  and  the  other  men,  and 
could  give  them  order&" 

It  is  not  denied  that  the  position  of  Zink, 
aa  pit  boea,  was  Bocb  as  be  states  it  to  be 
In  his  testimony,  and  it  is  conceded  by  conn- 
ael  for  appellant  thai;  if  the  negligent  act 
of  which  he  was  guilty  was  performed  while 
wai  acting  as  the  vice  principal  of  the 
company,  the  company  would  be  Uable.  Bat 
the  contentton  of  appellant  la  tbat  nhm. 
Ztnk^  the  i^t  bosa,  iradertook  to  drive  a  mule, 
Ittullng  four  loaded  can,  from  the  parting 
or  iwltcib  to  the  botfccnn  of  the  abaft,  he  ab- 
ffieated  hla  poattltm  at  rice  principal,  and 
-was  nigaged  as  a  drivw.  Just  as  Bowen  was 
engaged,  and,  therefore,  tbat  be  and  Bowen 
won  fellow  serrants.  If  the  n^Ugent  act  of 
nnk  which  caused  the  acddent  was  the  act 
of  a  fellow  aerrant  of  Bowen,  then  the  com- 
pany would  qot  be  liable^  The  fact  that  Zlnk 
did  not  abdicate  Us  position  aa  superintendr 
ent  Is  apparnt  from  the  further  taet  that  be 
MdereA  Bowra  to  come  ahead  with  his  load, 
and  thereby  stlU  assumed  to  control  the  to- 
tlon  itf  Bowen.  In  Chli»«o  St  Alton  Ball- 
road  Go.  T.  Mar,  108  lU.  288,  we  aald  (page 
298):  "Tbe  mere  fact  that  one'ctf  a  number 
of  serrants,  wbo  are  In  the  hatrit  of  woik- 
log  together  In  thp  same  line  of  employment 
tm  a  common  master,  has  power  to  control 
and  direct  tiie  actions  of  flie  ottiers  wltb  re- 
ject to  sudt  employment,  will  not  ot  It* 
wtit  render  the  master  liable  tox  tbe  negU- 
gence  ot  ttie  governing  servant,  issnltlng  la 
an  Injury  to  one  of  the  othws,  without  re* 
gaxd  to  other  drcomstances.  On  tfbe  other 
band,  the  mete  fhct  that  the  semmt  ex«r- 
eS^iog  such  authority,  sometlmea,  or  general- 
ly, labors  wia  the  ottans  aa  a  common  hand, 
-win  not  of  itself  exonwate  the  master  from 
UaUHty  for  file  formw'a  aegUgence  in  the 
exercise  oC  Ids  anthortty  over  tbe  others. 
Every  case  in  this  respect  most  depend  iqh 
on  Ito  own  dKumstances."  The  first  connt 
of  the  declaration  arm  that,  **wfa]]e  In  the 
pertonsanee  of  bis  lald  work  In  hanXtng  a 
load  of  coal  can  fraan  said  parting  to  the 
bottom  the  shaft,  and  while  acting  nn^ 
der  tbe  ordera  ot  aald  mine  mauM^,  and  In 
the  exerdse  of  reasonable  and  ordinary  care 
and  cannon  for  his  own  safety,  aald  Rob- 
ert Bewm  nn  against  and  collided  with  said- 
loaded  coal  car,  carelessly  and  negligently 
left  standing  In  said  astrj  at  aald  place 
tbe  said  mine  manager  of  defendant,  and 
w^iltAi  said  box  could  not  be  seen  by  said 
Bobort  Bowaa  en  aeconnt  of  the  daat  In  said 


entry.**  In  Norton  Bros.  r.  Nadelwk,  100 
111.  595,  60  N.  £.  843,  M  L.  B.  A.  842,  we 
said  (page  600,  190  lU..  and  page  814,  60  N. 
B.,S4L.B.  A.842):  "When  the  appellee  waa 
ordered  by  his  superior  servant  to  pot  his 
hand  into  the  machine  and  take  ont  the 
'catch,'  in  the  absence  of  any  warning  or  no- 
tice he  had  the  right  to  assume  that  his  su- 
perior, who  gave  tbe  wder,  would  not  by  his 
own  negUgrace  make  the  act  which  be  had 
commanded  him  to  do,  and  which  he  was 
bound  to  ob^,  unsafe."  Ek^  in  the  case  at 
bar,  when  Bowen  was  .<ffdered  I9'  Us.  su- 
perior to  "come  ahead,"  "in  tbe  absence  of 
any  warning  or  notloe  he  bad  the  right  to 
assume  thht  his  superiw,  who  gave  tbe  order, 
would  not  by  his  own  negligence  make  the 
act  whldi  he  had  ciHnmanded  him  to  do, 
and  which  he  was  bound  to  obey,  unsafe." 
The  commands  wblch  a  vice  principal,  .who 
is  a  direct  reprwentatlve  of  the  company, 
gives  within  the  soi^  of  his  authority,  aro 
the  commands  ot  tbe  company,  and,  If  «neh 
commands  are  not  unreasonable,  those  un- 
der his  charge  are  boond  to  o^y,  at  the 
poll  of  losing  their  altnatlonB.  Hence  tbe 
company  wUl  be  held  reaponelble  tot  tbe 
consequencea,  Illlw^  Steel  Go.  r.  Schy- 
manowsU,  162  HL  447,  44  N.  EL  87&  Tbe 
mere  fact  tbat  Bowen  and  Zink  were  work- 
ing together  in  hauUng  coal  from  tbe  parting 
to  the  bottom  of  the  shaft  would  not  neces- 
aaxlly  rdieve  appellant  from  liability.  In 
Pittsburg  Bridge  Co.  v.  Walker,  170  111.  BBO, 
48  N.  B.  915,  this  court,  qnotlng  from  Ohi> 
cage  ft  Alton  Railroad  Oo.  v.  May,  anpra. 
aald  (page  664^  170  Bl.,  and  page  917,  48  N. 
BL):  "The  m«e  fact  tbat  the  anvant,  ezer 
dalng  Buch  authority,  sometimee;  w  general- 
ly, labors  with  tbe  otbos  as  a  common  hand, 
will  not  of  itself  exonerate  the  maater  fAim 
llaUUty  Cor  tbe  CtHrmw's  negligence  In  tbe 
exorcise  of  his  authority  orex  the  othras. 
*  *  *  When  tbe  negligent  act  complained 
of  arises  out  of,  and  is  the  direct  result  of, 
the  eierdse  of  the  aoUiorltT'  conferxed 
him  by  the  master  ovw  his  eolaborers^  the 
master  win  be  Ual^e^  In  such  case,  he  Is 
not  the  fellow  servant  of  those  under  his 
chaiga  with  respect  to  the  exerelse  of  sn<di 
power,  for  no  one  but  himself  In  the  case 
supposed.  Is  clothed  with  authority  to  com- 
mand the  ottiaa."  In  Consolidated  Goal  Co. 
V.  Omber,  188  IlL  BS4,  08  N.  B.  264»  we  aald 
<pa«e  688,  188  IIU  and  page  2B5,  S9  N.  BL): 
"If  the  action  waa  taken  by  him  In  the  dis- 
charge (tf  his  duHee  as  vice  principal,  his  po- 
sition was  one  of  sni^ority,  and  not  tbat 
of  a  fellow  labwer.  Tbe  fact  that,  in  the 
discharge  of  his  duties  as  assistant  mine 
managa,  he  mgaged  tunporarily  In  wuk 
usually  performed  by  Nagle,  would  not  jus- 
tify the  declaratton,  aa  matter  of  law,  that  he 
became  a  fellow  servant  of  the  appellee." 
In  the  case  at  bar  the  pit  bosa  was  displeas- 
ed tbat  tbe  coal  was  not  takMi  out  or  taken 
VP  fast  enough,  and  proceeded  hlma^  to 
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take  a  load  of  coal  down  to  tbe  Bliaft  quick- 
ly and  rapidly,  add  ordered  Boweo,  whom  be 
preceded,  to  come  along  after  him  as  soon 
as  he  reached  the  "swag."  Bis  acts,  as  well 
as  bis  words,  were  a  part  of  his  effort  to 
hnry  along  the  work,  and  Increase  the  amount 
of  coal  taken  out  He  was  acting  In  all  re- 
spectB,  not  merely  as  fellow  laborer  or  fel* 
low  servant,  but  as  a  superintendent,  direct- 
ing the  conduct  of  Bowen,  so  as  to  make  the 
efforts  of  the  latter  speedier  and  more  effi- 
cient. We  cannot  see  that  there  .was  any- 
thing In  the  facts  of  the  case  which  Indlcat* 
ed  any  abdication  of  his  authority  by  Zlnk, 
80  as  to  make  him  a  mere  fellow  servant  of 
Bowen. 

But  the  question  whether  the  relation  of 
fellow  servant  exists  In  a  given  case  is  one 
for  the  Jury,  unless  the  facts,  admltt^  or 
proved  beyond  dispute,  show  the  existence  of 
the  relation  wltbln  the  definition  of  fellow 
servant  as  given  by  the  court.  In  which  case 
it  betcomes  a  question  of  law.  Hartley  t. 
Chicago  &  Alton  Railroad  Co.,  107  111.  440, 
94  N.  E.  382.  In  other  words,  where  the 
facts  are  conceded,  or  where  there  is  no  dis- 
pute whatever  as  to  the  facts,  and  they  show 
beyond  question  that  the  relation  of  fellow 
servant  exists,  then  the  question  may  become 
one  of  law.  But  here  the  facts  are  not  con- 
ceded, but  are  abarply  contested.  The  ques- 
tion whether  or  not  Zlnk  and  Bowen  were 
fellow  servants  was  submitted  to  the  Jury 
under  the  Instructions  of  the  court,  asked  by 
the  appellant  itself,  and  that  question  is 
finally  settled  by  the  judgments  of  the  lower 
courts.  Slack  v.  Harris.  200  111.  96,  65  N.  B. 
669.  In  instniction  7,  given  for  the  appellant 
tbe  court  told  the  Jury  that  "It  Is  necessary 
for  tbe  plaintiff  to  prove  to  you  that  the  mine 
manager  at  the  time  the  deceased  was  Injur- 
ed was  not  a  fellow  servant  of  the  deceased." 
In  tlie  tenth  instruction,  given  for  the  appel- 
lant, tbe  Jury  were  Instructed  as  follows: 
"And  it  is  not  enough  to  prove  that  the  car 
was  left  in  the  entry  by  the  mine  manager, 
but,  before  the  plaintiff  Is  entitled  to  recover 
under  this  count,  be  mnst  prove  that  the  car 
was  negligently  left  by  said  mine  manager; 
that  said  mine  manager  was  not  at  that  time 
a  fellow  servant  within  tbe  meaning  of  the 
instmctiona  given  you,  and  that  the-  deceased 
was  using  due  care  for  bis  safety  to  prevent 
this  collision;  and.  If  he  has  failed  to  prove 
all  and  each  of  these  things,  he  cannot  recov- 
er." By  this  instruction,  and  others  asked  by 
tbe  appellant,  the  question  whether  or  not 
the  pit  boss  and  tbe  deceased  were  fellow 
servants  was  left  to  the  jury,  to  be  determin- 
ed by  tbem  as  a  question  of  fact  Tb^ 
found  against  tbe  appellant  upon  this  qnes- 
tlon  of. fact  under  tbe  instructions  ^ven 
them.  and.  so  far  as  we  are  concerned,  the 
question  is  settled. 

We  are  therefore  of  the  opinion  that  tbe 
trial  court  committed  no  error  in  refusing  to 
Instruct  the  jury  to  find  tbe  d^endant  not 


guilty,  inasmuch  as  the  contention  of  appel* 
ianf  B  counsel  that  such  Instruction  sbould 
have  been  given  is  based  upon  the  fnrtb» 
contention  that  the  relation  of  fellow  serv- 
ants existed  between  the  mine  boss  and  the 
deceased,  as  a  matter  of  law.  Having  been  a 
question  of  fact  and  not  a  question  of  law. 
It  was  properly  submitted  to  the  Jury. 

Counsel  for  appellant  discuss  In  their  brief 
certain  questions  of  fact  such  as  whether 
there  was  a  collision  between  Bowen's  train 
and  the  car  left  upon  the  track  by  tbe  ptt 
boss,  and  whether  the  deceased  was  guilty  of 
such  contrlbntory  negligence  as  should  pre- 
vent a  recovery,  and  whether  or  not  tbe  en- 
try was  dusty,  and  whether  or  not  tbere  was 
room  at  the  side  of  the  car,  at  Qie  place 
where  deceased  was  hurt,  to  have  enabled 
him  to  escape  injury  if  tbere  was  a  car  upon 
the  track.  All  these  were  questions  of  fact* 
and  were  properly  submitted  to  tbe  Jury  unr 
der  the  instructions,  and  are  settled  by  tbe 
Judgments  of  the  lower  courts. 

We  see  no  reason  tor  reversing  the  Judg- 
ment of  tbe  Appellate  Court  and,  ncearOlng- 
ly,  that  Judgment  Is  affirmed.  Judgment  af- 
firmed. 


(207  m.  SO] 

ilURPHT  T.  MUBFHT  et  aL 
(Supreme  Conrt  of  nilnols.  Feb,  17, 1801.) 

SUPRBUa  COURT-APFELLATS  JURISDICTION- 
AMOUNT  IN  CONTROVERSY. 

1.  Vndex  sectioQ  8  of  tlie  act  to  establish  Ap- 
pellate Courts  (Hard's.  Bev.  St  1899,  p.  525,  e. 
87,  I  26),  authorising  appeals  to  tbe  Sapreme 
Court  vhere  there  was  no  trial  od  an  issue  of 
fact  only  when  the  amount  claimed  la  tbe  plead- 
inss  exceeds  $1,000,  the  ampnnt  lnv<^vea  in  a 
suit  Is'the  amount  m  controversy  when  it  was 
commenced,  as  sliown  by  the  pleadings,  and 
if  it  was  under  that  sum  a  subsequent  accumu- 
lation of  Interert  will  not  confer  aK>ellate  Ju- 
risdiction. 

Error  to  Appellate  Court;  TbM  Dlstrtct 
Assumpsit  by  James  Murphy  and  others 
against  Palmer  Murphy.  A  judgment  for 
plaintiffs  was  affirmed  by  the  Appellate 
Court  (109  III.  App.  41).  and  defendant  brings 
error.   Writ  dismissed. 

Bdwin  Winter  and  G.  V,  Bearlck,  for  i^aln- 
tiff  In  error.  Bucklngbam  ft  Dyswt;  tor  de- 
fendants in  error. 


CABTWBIQHT.  J.  The  Writ  vt  error  tn 
this  case  was  sued  out  to  bring  before  o«  the 
record  of  a  Judgment  of  the  Appellate  Court 
for  the  Third  District  affirming  a  judgmoit 
of  the  circuit  court  of  Vermilion  coun^  In 
favor  of  defendants  In  error  and  against 
plaintiff  in  error.  The  suit  In  which  the  Judg- 
ment was  rendered  In  tbe  circuit  court  was 
In  assumpsit,  and  was  commenced  by  defend- 
ants in  error  against  plaintiff  In  error  on 
September  19.  1898.  Tbe  parties  to  the  suit 
were  the  five  children  and  heirs  at  law  ot 
Jeremiah  Murphy,  deceased.  Jeronlab  l<in<- 
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pbr  was  the  owner  of  100  acres  of  landt 
which  he  devised  bj  bis  will  one-fourth  to 
the  defendant,  Palmw  Murphy,  and  the  re- 
maining three-fourths  to  his  bodily  heirs,  who 
were  the  four  plaintiffs  and  the  said  defend- 
ant. The  cause  of  action  was  an  alleged 
promise  of  the  defendant,  made  In  compro- 
mise of  a  threatened  litigation,  and  In  constd- 
eratlon  that  plaintiffs  wonid  refrain  from 
contesting  said  will,  that  the  defendant  would 
amend  his  bill  of  complaint  in  a  suit  for 
the  partition  of  said  land,  and  the  prayer 
thereof,  and  cause  a  division  and  distrlbntlon 
of  the  land  or  Its  proceeds  In  the  proportion 
of  one-fourth  to  the  defendant  and  three- 
fouitbs  to  the  plaintiffs.  -  The  declaration 
alleged  that  complainants  complied  with 
their  part  of  the  agreement,  but  defendant 
failed  to  amend  hla  bill  as  agreed,  and  caus- 
ed a  decree  of  sale  to  be  entered  and  a  sale 
of  the  land  to  be  made  for  ^6,400,  and  the 
proceeds  to  be  divided  In  accordance  with 
the  terms  of  the  will  instead  of  the  agree- 
ment. Plaintiffs  averred  that  defendant  col- 
lected from  the  master  In  chancery,  who 
made  the  sale,  $624.40  more  than  bis  share 
of  the  proceeds  by  the  terms  of  said  agree- 
ment, and  that  was  the  amount  which  the 
plaintiffs  claimed  by  their  declaration.  The 
amount  Involved  in  the  suit  was  the  dtffer- 
mee  between  eight-twentieths  of  the  net  pro- 
ceeds of  the  160  acres,  to  which  the  defend- 
ant would  have  been  entitled  under  the  will, 
and  flve>twentieth8,  which  was  the  amount 
he  was  alleged  to  hare  agreed  to  take,  which 
amounted  to  said  sum  <tf  $821.40. 

To  the  declaration  the  defendant  filed  three 
ivedal  i^s— «  plea  of  the  statute  of  frands, 
a  plea  of  estopp^  and  a  plea  of  res  Judicata. 
To  these  pleas  plaintiffs  demurred,  raising  Is- 
saes  of  law,  first,  as  to  the  application  of  the 
statute  of  flauds;  second,  whether  plaintiffs 
were  estopped  by  having  received  from  the 
master  in  chancery  the  shares  to  which  they 
were  oitttled  under  the  decree:  and,  third, 
wbether  the  decree  In  the  partition  salt  vras 
coDclnslve  of  the  rlgbts  of  the  parties.  Hie 
court  sDStalned  the  dMnnrrers  to  the  pleas, 
and,  the  defendant  electing  to  stand  by  his 
pleas,  the  court  entered  Judgment  against 
him.  There  Is  no  cratlflcato  of  importance  by 
the  Appellate  Coort 

In  all  cases  ^termlned  In  the  Appdlate 
Oonrt  tn  actions  ex  contractu  when  the 
amount  involved  Is  less  than  $1,000  the  indg- 
ment  of  that  court  Is  final,  and  no  writ  of 
eiror.  can  be  sued  out  from  this  eourt  to 
tevtow  ft;  and  wbwe  there  was  no  trial  of 
an  Issue  of  fiict  in  the  trial  ooutt  the  amount 
Involved  Is  determined  by  the  pleadings. 
Section  8  of  the  act  to  establish  j&ppellate 
Oomts,  as  amended  In  1887,  provides  that  In 
aB  actions  where  there  was  no  trial  on  an  Is- 
ane  of  fhet  In  the  iawm  courts  appeals  and 
-writs  of  error  shall  lie  from  the  Appellate 
Oourt  to  the  Supreme  Court  when  the  amount 
claimed  In  ttie  pleadings  exceeds  $1«000. 


Hurd's  Bev.  SL  1899,  p.  625,  c  87,  I  20.  In 
this  case  the  declaration  consisted  of  a  single 
count,  in  which  the  amount  claimed  was 
$924.40.  This  court  therefore  has  no  Juris- 
diction to  Issue  a  writ  of  error  to  review  tlie 
Judgment  It  Is  true  that  the  Judgment  en- 
tered In  the  cii-cult  court  exceeded  $1,000, 
but  the  excess  above  tiie  amount  claimed  in 
the  declaration  consisted  of  Interest  The 
snlt  was  pending  from  the  time  it  was  com- 
meoeed,  on  September  19,  1898,  to  the  date 
of  the  Judgment  on  January  20,  1902.  It  has 
been'  before  the  Appellate  Court  three  times, 
and  during  its  long  pendency  the  Interest 
accumulated.  The  amount  Involved  In  a  suit 
Is  the  amount  In  controversy  at  the  time  It 
Is  commenced,  and  the  accumulation  of  Inter- 
est afterward  will  not  confer  appellate  Ju- 
risdiction. Kelser  Cox,  116  111.  20,  4  N.  B. 
884;  2Cyc.66S. 

The  writ  of  error  Is  therefore  dismissed. 
Writ  dismissed. 


(ro7  ni.  87) 

OLEABT  et  al.  v.  HOOBLEB  et  al. 
(Supreme  Court  of  Illiuois.   Feb.  17,  1904.) 
DRAINAGS  DISTRICTS— ORGANIZATION— DISSO- 
LUTION —  STATUTES  —  RBPEAX,  —  RETROAC- 
TIVE OPORATION—UANDAUDS— NATURE  OF 

PROcgiBDiNas. 

1.  A  proceeding  for  mandamas  is  a  rait  at  law, 
and  all  facts  properly  set  forth  In  the  petition 
and  not  denied  Id  express  terms  hj  the  answer 
are  deemed  admitted. 

2.  Averments,  in  an  answer  to  a  petition  tat 
mandamns  to  compel  drainage  eommissloners 
of  a  certein  district  to  levy  assesBineDts,  that 
defendants  do  not  know  wbether  proceedings 
in  organising  the  district  were  In  due  form'  of 
law  or  not  and  do  not  know  under  what  act  of 
the  L^slature  the  district  was  established, 
and  that  tbey  neither  admit  nor  deny  the  alle- 
gations that  the  district  was  doly  organized, 
are  of  no  effect 

8.  An  intention  that  a  statute  shall  operate 
retrospectively  must  be  manifested  by  clear 
and  unequivocal  language.  In  case  of  doubt 
the  stetote  will  be  construed  to  have  a  pn^ 
spective  effect  only. 

4.  Act  May  29.  1879  (Laws  1879,  p.  142). 
providing  for  the  organization  of  drainage  dl^ 
tricts,  and  providing  for  special  assessments  on 
the  property  benefited,  was  repealed  by  Laws 
1885,  p.  78.  providing  for  drainage  for  agri- 
cultural and  sanitary  purposes,  the  repealing 
section  providlDg,  however,  that  draionge  dis- 
tricts theretofore  organized  under  the  repealed 
acts  should  be  held  to  be  le^Ily  organized,  and 
the  assessments  made  therein  to  have  been  le* 
gaily  made.  Laws  1889,  p.  119,  added  a  new 
section  to  the  act  of  1885,  and  provided  for  the 
dissolntion  of  districts  organized  thereunder  on 
a  petition  of  two-thirds  of  the  owners  of  the 
land  in  the  district  Held,  that  the  act  of  18S9 
does  not  apply  to  districts  organized  under  the 
act  of  1879.  and  they  cannot  be  dissolved  in  the  ' 
manner  therein  provided. 

6.  Laws  1889,  p.  119,  providing  for  dissolu- 
tion of  drainage  districts  after  notice  sod  a 
hearing,  applies  to  all  drainage  districts,  wheth- 
er organized  nnder  Act  May  29,  1879,  or  by 
proceedings  In  the  county  court 

Appeal  from  Circuit  Court,  UcLean  Coun- 
ty; 0.  D.  Hyers,  Judge. 

%M.  »m  Btatots^  veL  U,  Cent  Us.  |  M 
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Petition  for  maDdaintu  by  Michael  J.  Clea- 
ry  and  others  against  Charles  F.  Boobler 
and  others.  From  a  Judgment  dismissLng  the 
petition,  plaintlffa  sppeaL  Bereraed. 

D.  D.  iDonaliQe  and  J.  J.  Horrlssey,  for  ap- 
pellants. Bowell,  Merille  ft  liindley*  for  ap- 
pellees. 

CARTWRIGHT,  J.  Appellants  filed  In  the 
drcuit  court  of  McLean  county  their  petition 
for  a  writ  of  mandamus  directing  appellees, 
as  drainage  commissioners  of  district  No.  1 
in  Gridley  township,  in  said  county,  to  levy 
assessments  on  the  lands  ben^ted  within 
the  said  drainage  district,  for  the  purpose  of 
rq;)alrlng  and  maintaining  the  main  ditch  of 
the  district  through  the  lands  of  petitioners, 
and  to  repair  and  maintain  the  same  so  as 
to  carry  off  the  water  flowing  into  It  The 
defendants  answered  the  petition,  setting  up 
as  a  defense  that  the  district  liad  been  dls- 
BolTed  and  ceased  to  exist  Petitlon«s  de- 
murred to  the  answer  generally  and  special- 
ly, and,  the  demnrrer  being  oTemiled,  they 
elected  to  stand  by  it  The  court  thereupon 
dismissed  their  petition,  and  entered  judg- 
ment against  them  for  costs.  The  appeal 
was  taken  to  this  court  on  the  ground  tliat 
the  constltutionaltty  of  the  statute  authoriz- 
ing the  dissolution  of  a  district  organized  be- 
fore its  passage  is  InTolved  in  the  litigation. 

The  petition  alleges  that  drainage  district 
Na  1  in  Gridl^  township,  in  McLean  county, 
was  organized  in  the  year  1884  under  an  act 
entitled  "An  act  to  provide  for  the  organiza- 
tion of  drainage  districts  and  to  provide  for 
the  construction,  maintenance  and  repair  of 
-drains  and  ditches,  by  special  assessments  on 
the  property  benefited  thereby,"  approved 
May  29,  1879,  in  force  July  1,  1879  (Laws 
1879,  p.  142),  and  amendments  to  said  act 
paraed  In  1881  (Laws  1S81,  p.  87)  and  1883; 
that  the  petitioner  Cleary  is  the  owner  of  240 
acres  and  the  petitioner  Stokes  is  the  owner 
of  80  acres  In  township  26,  range  2,  In  Qrid- 
ley  township  and  In  said  district;  that  the 
main  ditch  of  the  drainage  district  was  con- 
structed over  their  lands;  that  a  large  terri- 
tory lying  southwest,  west,  and  northwest 
within  the  district,  Is  drained  through  the 
ditch;  that  the  ditch  baa  become  filled  up  by 
its  banks  caving  In  and  the  clay  and  other 
material  being  washed  Into  it  from  the 
lands  drained,  and  the  weeds  and  grass  have 
been  permitted  to  grow  In  It,  so  that  the 
ditch  Is  Inadequate  and  Insnfflcient  to  car- 
rj  off  the  water  drained  Into  it  from  said 
territory;  that  the  waters  flowing  into  the 
ditch  from  other  lands  have  dnrlng  the  last 
two  years  overflowed  the  banks  and  spread 
over  the  lands  of  petitioners,  making  them 
tmflt  for  cultivation  and  destroying  their 
crops;  and  that  petitioners  have  made  de- 
mands on  the  defendants  to  levy  an  assess- 
ment and  to  repair  and  Improve  said  ditch 
so  as  to  cariy  off  ttao  water  drained  Into  It 


In  answering  die  petition  defendants  seem 

to  have  misapprehended  the  nature  of  the 
suit  and  the  answer  is  somewhat  after  th% 
form  of  an  answer  In  ctiancery.  The  proceed- 
ing for  mandamus  is  a  suit  at  law,  and  the 
rules  of  pleading  are  the  same  as  in  otlier 
suits  at  law.  All  the  facts  properly  set  forth 
In  the  petition  which  are  not  denied  In  ex- 
press terms  by  the  answer  are  admitted  to  be 
true.  Chicago  &  Alton  Railroad  Co.  v.  Sof- 
fern,  129  111.  274,  21  N.  E.  824;  People  t. 
Grabb,  156  lU.  155,  40  N.  E.  319;  Mayor  of 
Roodbouse  v.  Briggs,  194  lU.  435,  02  N.  B. 
778;  13  Ency.  of  PI.  &  Pr.  734.  The  anewer 
admits  some  of  the  averments  and  contains 
no  direct  or  express  denial  of  any  spedflc 
fact  alleged  In  the  petition,  and  the  facta  al- 
leged are  therefore  admitted.  Avennents 
that  the  defendants  do  not  know  whether  the 
proceedings  In  organizing  the  district  wer« 
in  due  form  of  law  or  not  that  they  do  not 
know  under  what  act  of  the  Legislature  the 
district  was  established,  and  that  they  nei- 
ther admit  nor  deny  the  allegatlona  that  the 
district  was  duly  organized,  have  no  effect 
whatever. 

The  defense  that  the  district  has  oeaaed  to 
GXist  is  founded  upon  the  following  allega- 
tions of  the  answer:  That  the  act  of  1879. 
under  which  the  district  was  organized,  was 
repealed  by  an  act  entitled  "An  act  to  pro- 
vide for  drainage  for  agricultural  and  sani- 
tary purposes,  and  to  repeal  certain  acts 
therein  named,"  approved  June  27,  1885,  In 
force  July  1.  1885  (Laws  1886,  p.  7$;  that 
said  act  of  1885  tocSt  the  place  of  the  previ- 
ous act  of  1879,  and  the  district  contlnned  to 
exist  as  a  drainage  district  under  the  act  of 
1885;  that  section  47^  was  added  to  said  act 
of  1885  by  an  act  approved  Jnne  3,  1889,  In 
force  July  1,  1889  (Laws  1889,  p.  119),  pro- 
viding for  the  dissolution  of  districts  organ- 
ized under  said  act  at  1886,  and  that  the 
drainage  district  was  dlssolTed  on  Angnst  10, 
1895,  In  pursuance  of  the  provisions  of  Out 
section,  on  petition  of  two-tblrda  of  tbm  own- 
ers of  land  in  the  district 

The  grounds  upon  which  it  is  claimed  that 
the  court  erred  In  overruling  the  demurrer 
to  the  answer  are:  Slrst  that  aeetlim  47^ 
which  was  added  to  the  act  of  188S  by  way 
of  amendment  In  1888,  does  not  antborlse 
the  dissolution  of  drainage  districts  OTgan- 
Ized  under  the  act  of  1879;  second,  that  said 
section  is  In  violation  of  various  provisions 
of  the  Constitution  as  applied  to  districts 
organized  before  Its  passage;  and,  third,  that 
the  proceedings  for  the  dissolution  of  this 
drainage  district  are  null  and  void.  The 
second  and  third  of  said  prt^Mmltlons  are 
folrly  Involved  in  the  case,  but  we  have 
not  found  It  necessary  to  consider  any  ques- 
tion except  the  first  on^  relating  to  the  ap 
plication  of  section  47^  to  this  district 

Generally,  statutes  are  to  be  treated  as 
establishing  rules  for  the  future,  and,  even 
whet*  the  Leglalaturo  nugr  JawtnUjr  Umtt  « 
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affcwt  existing  ris^ta,  an  Intention  to  do  so 
vlll  not  be  preeumed  nnless  It  clearly  ap- 
pears. Tbe  rule  is  well  established  that  a 
retroBpectlTe  operation  of  a  statute  la  not 
favored,  Snch  an  Intention  must  be  mani- 
fested by  clear  and  nnequlTOcal  language, 
and  la  case  of  doubt  tbe  statute  must  be 
construed  to  have  a  proapectiTe  effect  only. 
TbompaoD  t.  Alexander,  11  111.  M;  UcBta- 
ney  t.  Tmstees  of  Scbools.  68  111.  140;  Means 
T.  Harrison,  114  111.  248.  2  N.  B.  64;  In  re 
Day,  ISl  Ul.  73,  B4  N.  B.  646,  50  U  B.  A. 
610.  Thla  la  a  case  where  that  rule  ought 
to  be  applied  If  it  can  be,  and  the  statute 
Bliould  be  restricted  la  Iti  opra-atlon  to  dis- 
tricts organized  after  Its  enactment,  nnless 
It  Is  clear  that  the  intention  of  the  Legisla- 
ture was  otherwise. 

Tbe  act  of  1870  provided  tor  tbe  organiza- 
tion of  drainage  dlstrlcta  and  tbe  construc- 
tion of  ditches  by  assessments  of  benefits 
and  damages  to  the  landowners  within  tbe 
district-  It  contemplated  that  some  lands 
would  be  iKneflted  and  other  lands  would  be 
Injured;  that  some  would  be  twtb  benefited 
and  damaged;  that  the  benefits  might  exceed 
tbe  damages  or  the  damages  exceed  the  ben 
efits;  end  that  assessmente  should  be  made 
of  damages  and  benefits,  so  as  to  do  Justice 
to  all  the  owners  wlthtn  the  district.  Sec- 
tion 38  (page  1^  provided  for  maintenance 
and  repai?"  and  for  future  aasessmeuts,  antf 
was  as  follows:  "All  ditches  and  drains 
BbaK,  at  all  tlniee,  bte  kept  In  good  order  and 
repair  by  the  commlBsloncrs,  and  the  landc 
affected  by  said  work  shall  pay  their  pro- 
portionate amount  of  costa,  which  shall  be 
In  the  san-e  proportion  that  tbe  lands  were 
orlglnatly  assessed."  Penalties  were  Impos 
•d  upon  tbe  commissioners  for  failure  to 
perform  tbe  duties  Imposed  iq>on  them  by 
tbe  provislonB  of  the  act,  and  there  was 
DO  proTisioa  for  the  dissolutiou  of  a  district, 
or  tbe  release  of  those  benefited  from  their 
obligation  and  tbe  Imposition  of  the  entire 
Inirdeii  upon  those  who  are  injured.  This 
district  was  organized  under  that  law,  which 
created  an^  obligation  to  maintain  the  drains 
and  ditches  on  petitioners'  lands  at  all  times, 
and  the  property  benefited  thereby  was  lia- 
ble to  be  assessed  for  auch  maintenance.  If 
tbe  eommlssioners  failed  to  keep  the  ditch 
In  repair,  the  law  gave  petitioners  a  remedy, 
by  mandamus,  to  compel  them  to  levy  aa- 
•essments  and  make  repairs,  and  the  com- 
mlBBioners  were  also  liable  to  peneltiea  for 
failure  to  perform  duties.  If  tbe  right  of 
way  for  the  ditch  was  obtained  by  agree- 
ment it  was  In  view  of  tbe  provlBlons  of  the 
law  with  reference  to  maintenance  and  re- 
pair, and  if  It  was  condemned  It  was  upon 
that  basis.  To  apply  tbe  subsequent  atat- 
ote  in  a  retrospective  way  to  a  district  so 
organized  would  be  contrary  to  natural  Jus- 
tice, and  deny  to  petitlonera  a  rlgbt  to  have 
the  dltcfa  maintained  so  as  to  carry  off  tlie 
water  csat  npon  tb^  laiida*  as  the  law  pro- 


vided would  be  done.  Tbe  Intention  te  com' 
mit  Bufib  an  act  of  iDjuatlce  sbould  not  be 
attributed  to  tbe  Legislature  if  it  can  be 
avoided.  A  construction  of  the  statute  wlilcb 
would  continoe  the  uae  of  the  ditch  on  peti- 
tioners' land  for  the  benefit  of  other  propri- 
etors who  are  released  from  their  obligation 
Bhould  not  be  conBidered  within  the  legisla- 
tive intent  unless  such  intent  la  clear,  re- 
gardless of  any  constitutional  question. 

In  our  opinion  the  language  of  the  statute 
does  not  manifest  such  an  intention,  but 
rather  tbe  contrary.  The  act  of  1885  in  ex- 
press terms  repealed  the  act  of  1870,  under 
which  the  drainage  district  was  organized, 
together  with  amendments  thereto  and  oth- 
er acts  named  in  the  repealing  section.  The 
act  of  1886  was  not  an  amendment  of  pre- 
vious acts,  but  was  declared  to  be  an  amend- 
atory revision  and  consolidation  of  the  acts 
repealed,  and  an  Independent  act,  except  as 
it  was  a  codification  and  amended  successor 
of  the  first  three  acts  mentioned  .in  the  re- 
pealing section,  which  included  the  act  of 
1879  and  the  amendments.  Tbe  repealing 
section  contained  the  following  provision: 
"AU  drainage  districts  heretofore  organized 
under  any  one  or  more  of  tiie  acts  hereby 
repealed  shall  be  held,  and  they  are  hereby 
declared  to  be  legally  organized,  and  tbe  as- 
sessments made  therein  shall  be  held  to  be 
legally  made  «  «  •  The  ofiBcers,  under 
the  repealed  act,  and  proceedings  begun 
shall  be  continued  under  this  act,  and  shall 
have  end  possess  all  the  rights,  powers  and 
prlvllegee  the  same  and  to  the  same  extent 
as  though  the  whole  proceedings  were  com- 
menced and  carried  on  under  the  provision!- 
of  this  act,  and  only  affected  as  to  the  future 
as  herein  provided."  There  was  no  provi- 
sion in  the  act  of  18^&  for  the  dissolution 
of  a  drainage  district,  but  Ib  18S9  tbe  act  re- 
ferred to  in  the  answer  was  passed,  by 
which  section  47%  was  added,  providing  that 
a  drainage  district  should  be  dissolved  with- 
out notice  or  a  hearing,  or  any  adlustment 
of  rights  or  duties,  whenever  two-thirds  of 
the  owners  of  land  owning  two-thirds  of  the 
land  in  the  district  should  sign  a  petition  for 
the  dissolution.  It  provided  thfft  tbe  district 
should  still  have  the  use  of  the  drains,  and 
a  person  over  whose  lands  a  ditch  had  been 
constructed  should  not  be  allowed  to  obstruct 
tbe  use  or  proper  working  of  tbe  ditch,  ^e 
effect  of  tbe  provision  would  be  to  release 
the  lands  benefited  by  tbe  drainage  famished 
by  the  ditch  from  assessments  to  maintain 
and  keep  it  In  repair,  while  tbe  owners  still 
have  the  right  to  gather  tbe  waters  on  tiielr 
lands  and  cast  them  into  the  ditch.  The  op- 
eration of  the  section  Is  limited  to  drainage 
districts  organized  under  the  act  of  1886, 
tbe  language  being,  "any  drainage  district 
organized  under  this  act"  This  district  was 
not  organized  under  that  act  but  under  the 
previoua  independent  act  of  1879,  which  was 
«ipressl7  npealea  tuy  the  act  <tf  1886.  me 
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district  was  continued  «■  a  drainage  district 
under  the  act  of  1885  by  virtue  of  the  above 
provision  tliat  all  drainage  districts  prevlons- 
\y  organized  under  any  one  or  more  of  the 
acta  repealed  sbonid  be  continued  under  the 
new  act.  Such  districts  are  nowhere  refer- 
red to  In  the  act  of  188S  as  being  organized 
under  It,  but,  on  the  cootrar7,  are  described 
aa  dlstricta  organized  under  the  acta  thereby 
repealed. 

Oounsel  for  appellants  aay  that  If  land- 
owners were  authorized  to  proceed  to  obtain 
a  dlBBOlotlon  of  the  district  they  should  have 
proceeded  under  the  general  act  providing  for 
such  dlaaolutlon  In  force  July  1«  1888  (Laws 
1889,  p,  117)f  which  provides  for  notice  and 
a  bearing,  and  which  was  held  not  In  con- 
flict with  the  Gonstltntlon  In  the  case  of  Hol- 
lenbeck  v.  Detrlck.  162  III.  888,  44  N.  E.  732. 
The  validity  of  that  act  was  established  by 
that  decision,  and  It  applies  to  all  drainage 
districts,  whether  organized  aa  this  district 
was  or  by.  proceedings  In  the  county  court 

It  is  urged  that  petitioners  are  estopped 
to  question  the  dissolution  of  the  district  by 
delay  In  bringing  their  action.  It  ti  not 
contended  that  they  are  barred  by  any  •ta^ 
nte  of  limitations,  and  there  Is  nothing  ap- 
pearing which  could  amount  to  an  estoppel. 

The  Judgment  of  the  circuit  court  Is  re- 
versed, and  the  cause  Is  remanded,  with  di- 
rections to  sustain  tlie  demurrer  to  the  an- 
swer. 

Rereraed  and  remanded. 


(807  111.  498) 

STONB  V.  CITY  OF  GHIGAOO  at  al 

(Supreme  Oocrt  of  Illinois.    Feb.  17,  1904.) 

MUNICIPAL  CORPORATIONS  —  INDEBTEDNESS  — 
CONSTlTUTIONAXi  UftllTATION— ISSDANCB  OF 
BONDS— PATUKNT  OF  JUDOUENT  JNDBBTBD- 

NSSS. 

1.  Section  1  of  article  7  of  the  dty  and  villnfre 
act  (Uurd's  Rev.  St.  1901,  c.  24,  |  88}  provides 
that  the  fiscal  year  shall  commence  at  uie  date 
of  the  annual  election  of  offlcers,  or  at  such 
time  as  mar  be  fixed  by  ordinance.  Section 
2  (section  89)  requires  the  passage  of  an  ordi- 
nance within  the  first  quarter,  known  bb  the 
"Annual  Appropriation  Bill,"  tpecltying  such 
■am  or  sums  as  are  deemed  necessary  to  de- 
fray necessary  expenses  and  liabilities,  and  the 
objects  and  ptirposes  thereof,  and  the  amount 
appropriated  for  each;  and  prohibits  further  ap- 

Eropriatlons  within  the  year  naleas  sanctioned 
y  vote  as  therein  prescribed.  Section  8  (sec- 
tion 90)  restricts  the  annual  expenses  to  the  an- 
nual appropriation,  excepting  the  risht  to  order 
and  provide,  aa  therein  prescribed,  for  tm|»t>ve- 
ments  uecesritated  hy  casually  or  acddent;  fmd 
peovidw,  as  to  paying  any  judgment  obtained 
against  the  city,  for  borrowioK  a  sufficient 
amount  for  a  space  of  time  not  exceeding  the 
close  of  the  next  fiscal  year,  which  sum,  with 
the  Interest,  Is  to  be  included  In  the  general 
tax  levy  of  the  next  year.  Section  4  (section 
91)  prohibits  any  contract  without  an  appropri- 
ation, except  aa  otherwise  provided  hr  stat- 
ute. Held,  that  these  sections  pertained  to 
annual  expenditures  and  the  raising  of  funds 
to  meet  pressing  financial  wants  by  abort  loans, 
extending  In  no  event  b^oud  tha  dose  of  the 


next  fiscal  year,  and  Deltb«r  expressly  nor  Im- 
pliedly limited  the  powm  otherwise  conferrad 
to  borrow  money  on  20-year  bonds,  or  to  make 
long-time  loans  and  issue  bonds  therefor. 

2.  The  borrowing  of  money  by  the  IsanaDce 
of  bouds  to  pay  the  judgment  indebtedness  of 
a  dty  li  a  pledge  of  Its  credit  for  coroorate 

{lurposes,  within  the  meaning  of  City  and  Vil- 
Bge  Act.  art.  5,  f  1,  par.  5  (Hurd's  Rev.  St. 
1901,  c.  24,  I  62>,  anUuKialng  bonds  for  meb 
purposes. 

3.  The  general  power  conferred  City  and 
Village  Act,  art,  B,  {  1,  par.  5  (Hurd's  Rev.  St. 
1901,  e.  24,  S  62),  to  Issue  and  sell  aO-year 
bonds.  Is  not  affected  by  the  power  to  Isso* 
funding  bonds,  conf«red  by  Act  Feb.  13, 186B^ 
as  amended  (Hurd's  Rev.  St  1809,  e.  11%  as  t3M 
latter  act,  on  Its  face,  did  not  In  any  way  pur- 
port to  be  exclusive. 

4.  A  notice  of  an  election  t«  authorise  tba  Is- 
suance of  funding  bonds  by  a  dty  pnrsnant  to 
Act  Feb.  IS,  1805,  as  amended  (Hurd's  Bev. 
St.  1899.  c.  113),  published  ooly  once,  and  not 
for  three  succenive  weeka,  waa  anffi^aent. 

6.  If  the  ballot  ased  at  an  election  paranant  to 
Act  Teb.  13.  1865,  as  amended  (Hurd's  Rev.  St. 
18f>9,  c.  113),  to  authorize  the  Issuance  of 
funding  bonds  by  a  city,  is  In  form  substantial- 
ly like  the  one  prescribed  1^  the  statntaw  it  is 
sufficient. 

6.  A  judgment  against  a  dty  la  within  the 
designation  "other  evidences  of  Indebtedness  is- 
sued for  money,"  as  used  in  Act  Feb.  13.  1885. 
as  amended  (Hurd's  Rev.  St.  1899,  c  113),  In 
describing  the  debts  for  which  It  authorizes  the 
Issuance  of  fondina  bonds. 

7.  The  World's  Fair  bonded  indebtedness  of 
tlM  dty  of  Clilcago  was  created  pnrsnant  to 
Const  1870.  art  9.  f  IS,  for  the  purpose  of 
conferring  power  to  issue  bonds  beyond  the  con- 
stitutional limitation,  and  therefore  should  not 
be  taken  into  consideration  in  determining  the 
amount  of  the  dty's  indebtedness  nndee  the 
constitutional  limitation. 

8.  Judgments  against  a  dty,  unprovided  for, 
should  be  included  in  determining  its  indebted- 
ness with  reference  to  tlie  constitutional  lim- 
itation. ' 

9.  The  amount  held  In  a  citr  treasniy  with 
which  to  pay  spedal  assessment  bonds  is  not  a 
debt  in  the  sense  ot  the  constitutional  limita- 
tion. 

10.  The  amount  which  a  dty  has  been  assess- 
ed for  public  benefits  in  assessment  cases,  and 
which  remaius  unpaid,  is  not  a  debt  In  the  sease 
of  the  constitutional  limitation. 

11.  "The  water  fund  debt"  of  a  dty  Is  a  debt 
within  the  sense  of  the  constitutioDal  limita- 
tion. 

12.  The  amount  of  anticipation  tax  tmnds  is 
not  a  debt  of  a  dty  within  tlie  sense  of  the  cm- 
stitutional  limitation. 

13.  The  amount  held  hy  a  city  treasurer  as  due 
the  sinking  fond  ie  not'a  debt  of  the  city  with- 
in tlie  sense  of  the  constitutional  limitation,  and 
should  be  deducted  from  its  bonded  indebted- 
ness Included  within  such  limitation. 

14.  Where  the  money  with  which  to  pay  the 
floating  indebtedness  of  a  dty  Is  In  the  treasury, 
it  should  not  be  computed  In  determining  the 
amount  of  its  Indebtedness  under  the  coastitn- 
tlonal  limitation,  but  It  la  otherwise  as  to  Oie 
accrued  Interest  thereon. 

Appeal  frmn  Circuit  Court,  dot*  Ooantr: 
Lockwood  Honors,  Judge. 

Bill  by  Ctaarles  A.  Stone  against  the  city 
of  Chicago  and  others.  From  a  decree  in 
favor  of  defendants,  complainant  appeala. 
Affirmed. 

This  was  a  hill  In  chancery  filed  by  tiie 
appellant,  a  resident  and  taxpayer  of  the 
citjr  of  OMcagOk  In  the  dnniit  court  nt  Gook 


Digitized  by 


Google 


8T0NB  T.  cm  OF  GHIOAGOl 


071 


coonty,  against  ttie  dty  of  C^cago^  Iti 
mayor,  Carter  H.  Harrison,  and  Lawrence 
B.  IfcOann,  Its  comptroller*  to  enjoin  the 
tasne  and  sale  of  $4,00(^000  SO-year  3^  per 
cent  bonds  of  the  cl^  about  to  be  Issued  and 
sold,  the  proceeds  arising  from  the  sale  of 
which  were  to  be  used  In  paying  an  equal 
amount  of  Judgments  before  that  time  ren- 
dered h7  the  federal  courts  and  the  courts 
of  record  in  the  state  of  Ullnols  against  the 
city  of  Chicago.  An  answer  and  repIIcaticHi 
were  filed,  and  upon  final  bearing  the  bill 
was  dismissed  for  want  of  equity,  and  the 
record  has  been  brought  to  this  court  for  re* 
view  by  appeal. 

The  appellant  contends  that  the  issue  and 
sale  of  said  bonds  should  be  enjoined  upon 
the  following  grounds:  First,  the  dty  has  no 
power  to  Issue  20-year  bonds,  from  the  sale 
of  which  to  obtain  a  fund  with  whlcb  to 
pay  Ita  Judgment  Indebtedness;  second,  If 
the  power  of  the  city  to  issue  20-year  bonds 
for  the  purpose  of  obtaining  a  fund  from  the 
sale  thovof  with  which  to  pay  Its  Judg- 
ment indebtedness  be  conceded,  neverthe- 
less, as  the  Indebtedness  of  the  dty,  in  the 
aggregate,  exceeds  5  per  centum  of  the  value 
of  ito  taxable  property  as  ascertained  by 
the  last  assessment  for  state  and  county 
taxes,  the  city  Is  prohibited  from  issuing  said 
bonds  by  virtue  of  the  Inhibition  contained  to 
section  12  of  article  9  of  the  Constitution  of 
1870,  which  in  part  Is  as  follows:  "No  coun- 
ty, city,  township,  school  district,  or  other 
municipal  corporation,  shall  be  allowed  to 
become  indebted  in  any  manner  or  for  any 
purpose,  to  an  amount,  tocluding  existing  to- 
debtedness,  to  the  a^regate  exceeding  five 
per  centum  on  the  value  of  the  taxable  prop- 
er^ tbereln,  to  be  ascertained  by  the  last 
assessment  for  state  and  county  taxes,  pre- 
rlons  to  the  incurring  of  such  todebtedness." 

The  record  shows  that  at  a  regular  meeting 
thereof  on  the  22d  day  of  September,  1902, 
the  dty  council  of  the  dty  of  Chicago  duly 
passed  an  ordinance  providing  tot  the  Issue 
and  sale  of  |4,000,000  20-year  3%  per  cent 
bonds  under  the  provisions  of  paragraph 
S  1,  art  5.  c.  24,  Hurd's  Rev.  St  1901,  which 
reads  as  follows:  "To  borrow  money  on  the 
credit  of  tbe  corporation  for  corporate  pur- 
poses, and  Issue  bonds  therefor,  to  such 
amounts  and  form,  and  on  such  conditions 
as  It  shall  prescribe,  but  shall  not  become  in- 
debted In  any  manner  or  for  any  purpose  to 
an  amount  tocludlng  existtog  Indebtedness, 
in  the  aggregate  to  exceed  five  <6)  per  centum 
on  tbe  value  of  the  toxable  property  therein, 
to  be  ascertatoed  by  the  last  assessment  for 
the  state  and  county  taxes  previous  to  the 
incurring  of  such  Indebtedness;  and  b^ore 
or  at  the  time  of  toeurrlng  any  todebtedness 
shall  provide  for  the  collection  of  a  direct 
annual  tax  sufficient  to  pay  the  toterest  on 
snch  debt  as  it  falls  due,  and  also  to  pay  and 
dlschai^e  the  prlndpal  thereof  within  twenty 
yean  attte  cmtractlng  the  same.** 


'  The  ordinance  contained  tiie  fUlowtog  pre* 
amble:  "Whereas,  the  dty  of  Chicago  Is  in- 
debted to  dlToa  persono  on  account  of  Jnd^ 

mento  heretofore  recovoed  against  the  dty 
of  Chicago,  which  said  Judgments  the  dty 
of  Chicago  desires  to  pay,  and  to  that  end  to 
issue  negotiable  bonds  therefor  and  with  the 
proceeds  thereof  to  satisfy  said  Judgmento  to 
fulL"  And  section  8  reads  as  follows:  "Said 
bonds  shall  be  sold  by  tbe  comptroller  of  tbe 
dty  of  Chicago  at  public  or  private  sale,  at 
a  price  not  less  than  their  face  ta  par  valuer 
and  the  proceeds  ttasteof  shall  be  used  fbr  the 
exduslve  purpose  of  canceUng  and  retiring 
the  Uke  amount  of  the  Indebtedness  of  the 
dty  ot  Chicago  evidenced  by  Judgmento  r» 
covered  against  It  to  tbe  federal  courts  and 
in  the  courts  of  record  of  the  stoto  of  XIU- 
nolB.  Said  buids  shall  be  iBsned  and  dellv 
ered  simultaneously  with  the  snrrendw,  can- 
cdlation,  satlsfactlan  and  release  of  a  like 
amount  of  the  Judgment  indebtedness  whldi 
said  bonds  are  Issued  to  pay." 

It  further  appears  that  at  a  r^lar  meet- 
ing tiie  dly  council  of  the  dty  of  Cblcafo 
hdd  on  tbe  Ifitti  day  ot  March,  1908,  then 
was  presented  to  tiie  dty  conndl  a  petitira, 
signed  by  10  legal  voters  of  ^ald  dty,  asking 
tbe  corporate  authorities  of  said  dty  to  sub- 
mit to  the  voters  of  the  dty,  at  the  general 
electton  to  be  held  thereto  on  the  7th  day  ot 
April,  1008,  the  question  of  issuing  ^4,000,000 
20-year  3^  per  cent  bonds  for  the  purpose 
of  ralstog  a  fund  with  which  to  pay  and 
discharge  the  Judgments  theretofore  render- 
ed against  said  dty  to  the  federal  courts  and 
the  courts  of  record  to  the  state  of  Itlluols; 
that  upon  the  presratotton  of  said  petition 
the  city  council  duly  passed  an  9rdlnance 
for  the  Issue  and  sale  of  f4,000,000  20-year 
3^  per  cent  bonds,  under  the  provisions  of 
section  1  of  an  act,  entitled  "An  act  to  amend 
an  act  approved  April  27,  1S77,  entitled  'An 
act  to  amend  an  act  entitled  an  act  relating 
to  county  and  dty  debts,  and  to  provide  for 
the  payment  thereof  by  taxation,  to  snch 
counties  and  dtles,'  approved  February  13, 
1865,  and  to  amend  the  title  thereof,"  ap- 
proved June  4,  187G,  to  force  July  1,  1879 
(Hurd's  Rev.  8t  1809,  p.  1301,  c.  113),  which 
In  part  reads  as  follows:  "That  to  all  cases 
where  any  county,  dty,  town,  townsbip» 
school  district,  or  other  municipal  corpora^ 
tion,  has  Issued  bonds  or  other  evidences  of 
todebteduesa,  for  money,  or  has  contracted 
debts,  which  are  the  btoding,  subslBtiug  legal 
obligations  of  such  county,  dty,  town,  town- 
ship, school  district^  or  other  municipal  cor- 
poration, and  the  same,  or  any  portion  there- 
of, remain  outstondlng  and  unpaid.  It  shall 
be  lawful  for  the  proper  corporate  authori- 
ties of  any  such  county,  city,  town,  town- 
ship, school  district,  or  other  munldpal  cor- 
poration, upon  the  surrendo:  of  any  such 
bonds  or  other  evidences  of  todebtedness,  or 
any  number  or  portion  thereof,  to  Issue,  to 
lieu  or  place  thweof,  to  the  owners  or  boldp 
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m  of  the  nme,  new  bonds  prepared  as  here- 
inafter directed,  and  tor  such  amounts,  up- 
on such  time  not  exceeding  twenty  years, 
payable  at  sncb  place,  and  bearing  such  rate 
of  interest,  not  ezceedlnf  seven  per  centum 
per  annnm,  as  may  be  agreed  upon  with  the 
owners  or  holders  of  such  outstanding  bonds 
or  othw  evidences  of  Indebtedness.  •  •  • 
And  It  shall  also  be  lawful  for  the  proper  cor- 
porate authorities  of  any  such  county,  dty, 
town,  township,  school  district  or  other  mu- 
nicipal corporation,  to  cause  to  be  thns  is- 
raed,  tnch  new  bonds,  and  sell  the  same  to 
nlse  money  to  purchase  or  retire  any  or  all 
of  such  outstanding  bonds  or  other  evidences 
ot  Indebtedness;  the  proceeds  of  the  sales 
of  such  new  bonds  to  be  expended,  under  the 
dlrectioQ  of  the  corporate  authorities  afore- 
said. In  tbe  purchase  or  retiring  of  the  out- 
standing bonds  or  other  evidences  of  Indebt- 
ednpas  of  such  coon^,  citT,  town,  township, 
school  district;  or  other  mnniclpal  corpora- 
tion, and  for  no  other  purpose  wbaterer." 

The  ordinance  contained  the  following  pre- 
amble: "Whereas,  tlie  cUy  of  Obicago  Is  In- 
debted to  divers  persons  on  acconnt  ot  Judg- 
ments heretofore  recovered  against  ttie  <dty 
ot  Chicago,  whldi  said  Jndgmmta  tho  dty  of 
Ohicago  desires  to  pay,  and  to  that  end  to 
Issue  its  negotiable  bonds  therefor  porsnant 
to  u  act  of  the  legislatnre  at  tbe  state  of 
nunoli  wproved  Febmair  13,  186B,  and 
amandmenta  thereto;  and  whereas,  1^  a  pe- 
tition signed  by  ten  (UJ^  legal  votm,  resident 
therein,  the  otvponto  anthorltles  ot  said  dty 
have  beat  requested  to  submit  to  the  voters 
thereof,  at  tlie  next  genwal  eleetUm,  the 
question  ot  Issuing  such  bonds  to  the  amount 
oC  «4,000,00a"  Sectton  S  leada  as  follows: 
**8aid  bonds  shall  be  sold  by  the  comptroller 
of  tb»  dty  of  Chicago  at  a  l^lce  not  less  than 
tiielr  &ce  or  iwr  valne,  and  tbe  proceeds 
tfacrent  shall  be  used  for  the  exdndve  pur- 
pose ot  Guoeling  and  tetirtiv  the  like  unount 
of  Intebtedness  ot  the  dty  ot  Chicago  evl- 
dsnoad  br  Judgments  recovored  against  it  in 
tiie  federal  oourto  and  in  tb»  courts  of  rec- 
wd  of  tbe  state  of  lUlnols.  Said  bonds  shall 
be  Issued  and  ddlvend  simnltoneously  with 
the  surrender,  cancdlatlon,  satisfaction  and 
release  of  a  like  amount  ot  the  Judgment  in- 
debtedneaa  which  said  bonds  are  issued  to 
pay." 

The  election  was  h^  on  April  7, 190B,  aM 
0ie  majority  of  all  the  votes  cast  vrere  In  fa- 
vor of  the  proposition  to  Issue  $4,000,000  20- 
year  pa  cent,  bon^  It  also  appears 
tiiat  tbe  valne  of  the  taxable  ^operty  In  the 
ctt7  of  Chicago  for  the  last  assessment  for 
state  and  county  taxes  was  fM2,496,181.  S 
per  cent  (tbe  debt  limit)  of  which  was  f20,- 
124,766. 

It  is  agreed  that  tin  Judgmenta  mentioned 
fn  the  ordinance  dated  Sept^ber  32,  1902, 
and  the  ordinance  dated  llareh  16^  1908,  are 
the  aame  Judgments,  and  that  the  dty  does 
not  intmd  to  issue  bonds  to  amount  In  ucess 
of  14,000,0001 


The  following  statement,  made  Mark  M. 
Foote,  gen«'al  accountant  to  the  dtjr  comp' 
troller's  office,  waa  introduced  to  evidence  as 
defendanfa  "Exhibit  1": 

StataDwt  at  aU  IMttB  of  Ctty  eC  CUovs  IvC  S^ 

IMtt: 

L  Bond!  (gftoeral)  |8,Be3,OO0  00 

"     (world'!  fair)   4,617.000  01 

"     Cwatw)   a,M3.000  N 

■  —  |is,ui.ooD  «e 

n.  JudgmefiU  vt,  dty,  anprOTlded  for..  <ni*18S  Q 
IIL  Due  vp«cUi  MsaMmflDt 

fund   |1,IU,MI  H 

Fubllo  banefltB  dn«  tram 

Cltr  AprU  30,  1901,  M  pT 

TerbU  r«port  Huklns  ft 

&«iis   j,744.s«r  n 

IT.  Watar  rnna  Debt 

Wat«r  MrUSeatM  «  1MMSD  « 

Watar  plm  «zt6Ulo&  ear* 

tlllcnteft    4B2,SS7  4t 

Accrued  IntMwet   47.BU  M 

Outstandtng  varrantB  en 
trsuimr  and  deposits..      H,Wf  n 

  l.SfT.lH  It 

T.  Antlelpatlon  tax  warrukts   4.093.000  M 

VI.  Due  elitUiiB  funds  ,    X4SS,6U  «S 

Portion  iDolttded  In  tills 

amount  due  elnklna 
toads  for  whiob  there  la 
ao  provision  tr  tlie 
eltr   I1.SB4.0M-8T 

VII.  Aeomed  Interest  (eor- 

porete)  |  MMMU 

BoDdi  and  eoupons  au- 
tured,  covered  bf  de- 
posit Zor  parmeat  ot 
same   

tlDpald  pajr-rolls  eorsrsd 
Kf  funds  with  eltjr  par- 
master    mjmm 

Dne  trust  and  speelal  de- 
posit funds,  eoTored  br 
oesh  with  treasurer   n^SUM 

Warruts  on  dty  trssa 
urer  outstaadiia   tU^Tn  M 

Due  pension  fund  eorereil 
br  cash  fai  treasniy   tt,CI7  44 

  xoiKmm 


Total  ^  I3i,m,ffr4  s 

Robert  R,  Baldwin,  for  appellant.  Edgar 
Bronson  Tolman,  Corp.  Counsel  (Colto  C.  H- 
FylEe,  of  counsel),  for  appellees.  Pence  ft 
Carpenter,  to  support  ot  refunding  bond  to- 
sne,  by  leave  of  conrt 

HAND,  a  J.  (after  atatlnc  the  factoK  tt 
is  flrrt  contended  that,  m  dtlea  are  givai 
power  to  borrow  mtm^  with  which  to  pay 
Judgmenta  recovered  against  such  monidpall- 
tles  by  tbe  last  paragraph  of  sectloa  8  of  sr- 
ticle  7  of  the  d^  and  vtUa^  act  (section  00; 
c  24,  Hord's  Bev.  St  1801),  that  method  at 
raising  funds  with  which  to  pay  tbe  judg- 
ment Indebtedness  of  a  dl7  la  ezdnaiveu  Br 
section  1  of  said  artide  7  it  la  provided  that 
the  fiscal  year  of  dtles  shall  commence  at  tha 
date  eetabliahed  by  law  for  tbe  annual  elec- 
tion of  munlcUmI  ofBcen  thereto,  or  at  sock 
other  time  aa  may  be  .fixed  by  wdtoanoa. 
By  section  2,  that  dty  conncUs  shall,  wlQda 
the  first  quarter  of  each  fiscal  year,  pass  an 
ordinance,  to  be  known  as  the  "Annual  Ap- 
propriation BllU"  to  which  shall  ha  specified 
sucb  sum  or  sndis  of  mon^  aa  may  be  deem- 
ed necessary  to  defiay  AU  necessary  expenses 
and  liataUitlea  of  such  corporation^  togetha 
with  tin  objecta  and  purpuaM  flwreoC  and 
the  amount  appropriated  for  each  object  ui 
purpose,  and  that  no  further  apprqpilatioD 
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sball  be  made  st  any  other  time  vithln  such 
fisc&i  year  unless  the  proposition  to  make 
anch  appropriation  haa  been  first  sanctioned 
by  a  majority  of  the  legal  voters  of  the  dty, 
either  by  petition  or  at  a  genera)  or  special 
election.  By  section  8,  that  nelth^  the  dty 
conndl  nor  any  department  or  officer  of  the 
dty  shall  have  the  right  to  add  to  the  corpo- 
rate expenses  in  any  one  year  anything  over 
and  beyond  the  amonnt  provided  for  in  the 
annual  appropriation  bill  for  that  year,  and 
that  DO  expendltwe  for  any  improvement  to 
be  paid  for  out  of  the  general  fund  of  the  dty 
shall  exceed  In  any  one  year  the  amount  pro- 
vided for  such  improvement  In  the  annual 
appropriation  bill,  but  that  the  dty  council 
may  by  a  two-thirda  vote  order  any  Improve- 
ment, the  necessity  of  vrhlch  Is  caused  by 
any  casualty  or  accident  happening  after  the 
annnal  appropriation  has  been  made,  and 
tibat  the  dty  coundl,  by  a  two-thlrda  vote^ 
may  order  the  mayor  and  finance  committee 
to  borrow  a  suffldent  amoimt  to  provide  for 
the  expense  necessary  to  be  Incurred  In  mak- 
ing any  Improvement  the  necessity  of  which 
haa  arisen  by  reason  of  any  casualty  or  aed- 
dent  which  has  happened  since  the  annual 
appropriation  baa  been  made,  for  a  space  of 
time  not  exceeding  the  close  of  the  next  fiscal 
year,  which  sum,  and .  the  interest  thereon, 
■hall  be  indoded  In  the  next  general  tax 
levy;  and,  should  any  judgment  be  obtained 
against  the  dty.  the  mayor  and  finance  com* 
mlttee,  under  the  sanction  of  the  dty  conn- 
cUt  may  bcnrrow  a  suffldent  amount  to  pay 
the  iame^  for  a  space  of  time  not  exceeding 
the  dose  ol  the  next  fiscal  year,  which  sum 
and  int^vst  shall  in  like  manner  be  added  to 
the  amount  authorized  to  be  raised  In  the 
general  tax  levy  of  the  next  year.  And  by 
section  4,  that  no  contract  shall  be  made  by 
the  dty  coundl,  or  any  committee  or  mem- 
ber thereof,  and  no  expense  shall  be  Incurred 
by  any  officer  or  department  of  the  dty, 
whether  the  object  of  the  expenditure  has 
been  ordered  by  the  dty  council  or  not,  un- 
less an  appropriation  shall  have  been  previ- 
ously made  concerning  such  expense^  except 
as  otherwise  ^vlded  by  statute. 

The  sections  of ,  article  7  above  referred  to 
pertain  to  the  annual  expenditures  of  cities, 
and  a  method  la  provided  therein  whereby 
funds  may  be  raised  to  meet  the  temporary 
pressing  financial  wants  of  such  munldpa]^ 
ties  by  a  system  of  Short  loans,  which  In  no 
event  shall  extend  beyond  the  dose  of  the 
next  fiscal  year.  Those  sectlcms  do  not,  In 
express  terms  or  by  ImplicatiiHi,  refer  to  or 
nmlt  the  powers  of  dties  to  borrow  money 
on  20-year  bonds,  conferred  upon  such  mn- 
nlcipalltles  by  paragraph  5  of  section  1  of 
article  6  of  the  dty  and  village  act,  or  by 
section  1  of  tbe  act  of  1865,  as  amended. 
Neither  Is  the  power  to  make  the  tamporRTj 
loans  provided  for  in  artlde  7  Inconsistent 
with  the  powers  conferred  upon  dties  under 
said  other  legislative  enactments  to  make 
kMit*tlme  loans  and  issve  bonds  therefor,  and 


from  a  consideration  of  all  Ha  legtdatton  ai>- 
on  the  subject  It  seraos  plain  ttiat  dties  have 
the  power  to  Issue  20-year  bonds  for  the  pur- 
pose ■  of  oibtainlng  funds  for  corporate  pur- 
poses, and  with  which  to  raise  money  to  re- 
tire outstanding  bonds  Issued  by,  or  other 
Indebtedness  due  from,  such  munidpalltles: 
and  that  section  3  of  artlde  7  of  the  dty  and 
village  act  contains  no  limitation  upon  those 
powers,  but  that  auch  jfoven  are  as  full  and 
complete  as  thongh  said  sectkm  8  vras  not  In 
tocce. 

'  In  the  case  of  City  of  Huron  v.  Second 
Ward  Savings  Bank,  30  O.  G.  A.  88,  86  Fed. 
272.  49  L.  R.  A.  534,  one  of  the  objections 
made  to  a  recovery  upon  the  bonds  sued  up- 
on was  that  the  iwwer  granted  by  the  char- 
ter to  the  dty  council  to  pay  current  expense 
warrants  of  the  dty  by  a  tax  levy  Implies 
the  exdnslon  of  the  power  to  fund  such  war- 
rants by  tbe  Issae  of  negotiable  bonds.  The 
court  said:  "The  contention  would  be  worthy 
of  serious  consideration  If  the  ex[»resB  power 
to  Issue  negotiable  bonds  was  not  also  grant- 
ed to  the  dty  coundl  by  this  charter;  but 
the  charter  granta  to  the  coundl  authority  to 
appropriate  money  and  provide  for  the  pay- 
ment of  the  expenses  and  indebtedness  of  the 
corporation,'  and  gives  it  both  tbe  power  to 
levy  taxes  and  the  power  to  borrow  money 
and  issue  bonds  for  this  purpose.  It  cannot 
be  that  the  grant  of  either  of  these  powers 
exdudes  eithet,  and  the  choice  of  the  method 
by  which  tbe  indebtedness  of  the  dtf  should 
be  paid  la  Mt  to  tte  dlMxatlon  of  tbe  onm- 
dl." 

The  questkm  thai  arlsea,  fs  the  borrovrlng 
of  money  by  the  Issuing  of  20-year  bonds, 
from  the  sale  of  which  a  fund  Is  to  be  raised 
wherewith  to  pay  the  Judgment  Indebtedness 
<rf  tbe  dty,  the  pledging  of  ttie  dty's  credit, 
within  the  meaning  of  paragraph  6  of  section 
1  of  article  6  of  the  dty  and  village  act,  for 
corporate  purposes?  Those  purposes  have 
been  defined  to  be  soch  purposes  as  are  ger- 
mane to  the  objects  of  the  welfare  of  the 
municipality,  or  at  least  have  a  legitimate 
connection  wHh  those  objects,  and  a  mani- 
fest relation  thmto.  Anderson's  Law  Die; 
p.  266;  Board  ai  Supervisors  of  Livingston 
County  v.  Welder,  64  111.  427;  People  v.  I>u- 
puyt,  71  111.  661;  Burr  v.  City  of  Carbondal^ 
76  111.  466.  In  T^lor  v.  Tbompson.  42  111. 
8,  a  tax  for  a  corporate  purpose  was  said  to 
be  one  to  be  expended  In  a  manner  which  shall 
iwomote  the  general  prosp«lty  and  welfare 
of  tbe  munidpality  which  levies  it  In  Na- 
tional Life  Ins.  Co.  V.  Mead,  13  S.  D.  87,  82 
N.  W.  78,48L.It.A.785,79  Am.  St  Rep. 
870,  suit  was  commenced  to  compel  tbe  treas- 
orer  of  the  dty  of  Pierre  to  pay  certain  hi- 
terest  coupons.  One  defense  was  that  tbe 
dty  was  without  power  to  issue  funding 
bonds.  Tbe  statute  under  which  the  bonds 
were  issued  was  Identical  with  paragraph  5 
of  section  1  of  article  5  of  the  city  and  vil- 
lage act  of  this  state.  The  conrt  said  (page 
48,  IS  &       page  19,  82  N.       48  U  a  A. 
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785,  79  Am.  Bt  Bep.  876):  wlU  be  ob- 
served that  this  law  gives  express  power  to 
borrow  money  by  Issuing  bonds  for  corporate 
purposes.  Did  this  confo:  power  to  Issue 
bonds  for  the  porpose  of  foodlng  the  floating 
Indebtedness?  An  afBrmatlve  answer  to  this 
Inquiry  Is  supported  bj  the  following  deci- 
sions: Morris  &  Whitehead  T.  Taylor  (Or.) 
49  Pac.  660;  City  of  Huron  v.  Sectmd  Ward 
Savings  Bank,  80  O.  C.  A.  88,  86  Fed.  272 
[49  U  B.  A.  534];  ForUand  Savings  Bank 
City  of  Evansville  (O.  C.)  25  Fed.  889. 
*  *  *  The  statute  expressly  makes  the 
powtt  to  Issue  bonds  coextensive  with  the 
power  to  borrow  money.  Either  may  he  ex- 
erdsed  for  any  corporate  purpose,  and  the 
payment  of  legal  municipal  debts  Is  dearly 
a  OHiNirate  purpose.  If  a  dly  has  power  to 
btHTDT  money  by  Issuing  bonds  tot  the  pmv 
pose  of  lifting  Its  streets,  It  dearly  has 
power  to  borrow  money  In  the  nme  manner 
to  pay  an  Indebtedness  Incurred  for  the  same 
puzpose.  Had  the  Legislature  contemplated 
there  vnndd  be  no  floating  indebtedness  under 
any  drcumstances,  cities  would  have  been 
authorized  to  borrow  only  for  the  purpose  of 
paying  oatstanding  bonds.  We  think  the  dty 
was  authorized  to  Issue  bonds  for  the  pur- 
pose of  funding  its  Indebtedness."  In  Qity 
of  Hurcm  r.  Second  Ward  Savings  Bank,  su- 
pra, whidi  was  a  suit  to  recover  upon  mu- 
nicipal 'bonds,  the  court  said:  "Another  ob- 
jection to  these  bonds  Is  that  the  dty  of  Hu- 
rra was  without  power  to  Issue  them.  The 
position  Is  not  entitled  to  extended  considera- 
tion, because  the  power  granted  by  the  char- , 
ter  of  the  dty  of  Huron  la  {denary.  It  was 
general,  not  spodaL  It  was  not  Hmlted  to 
Qiedflc  pniposes;  but  was  to  bnrow  money 
anA  Issue  bonds  for  an  municipal  pmposes. 
It  was  *to  borrow  mmiey,  and  for  that  pur- 
pose to  Issue  bonds  of  the  dty  In  such  de- 
nominations, for  such  loigtta  of  time  not  to 
exceed  twenty  years,  and  bearing  snch  rate 
of  Interest  not  to  exceed  sevoi  pa  cent  per 
annum,  as  the  dty  council  may  deem  best* 
The  whole  is  greater  than  any  of  Its  parts* 
and  Indudes  them  all.  The  power  to  borrow 
money  and  Issue  bonds  fa:  all  municipal  pur^ 
poses  Includes  the  power  to  do  so  to  pay 
or  refund  the  Indebtedness  of  the  mnnldpall* 
ty."  If  It  be  a  cwporate  purpose— As  we 
think  It  ls-4o  Issue  and  sdl  20-year  bonds  to 
pay  the  Judgment  indebtedness  of  a  d^,  the 
bonds  in  Question  may  be  Issued  under  the 
authority  of  paragraph  5  of  section  1  of  ar^ 
tide  5  of  the  dty  and  Tlllago  act,  notwith- 
standing that  the  same  power  may  be  con- 
ferred by  the  act  of  February  18,  1866,  as 
■mended,  aa  that  met  upon  its  fkee  does  not 
In  any  way  purport  to  be  excIuslTe.  The 
power  given  by  paragraph  6  of  secUon  1  of 
arUde  B  of  the  dty  and  miage  act  Is  a  fen- 
eial  power;  and,  although  other  acts  may 
confer  on  dtles  and  villages  the  power  to 
lasus  bonds,  the  general  power  conferred  np' 
on  dUes  by  tite  dty  and  village  act  is  not 
flierdiy  taken  away. 


If  the  dty  has  power  to  issue  the  bonds, 
the  Issue  and  sale  of  which  are  sought  to  be 
enjoined,  by  virtue  of  paragraph  6  of  section 
1  of  article  5  of  the  dty  and  village  act,  a 
consideration  of  the  power  of  the  dty  under 
the  act  of  1865,  as  amended,  to  issue  said 
bonds,  would  seem  to  be  unnecessary.  Wo 
have,  however,  thought  It  best  briefly  to  ex- 
amine the  power  of  the  dty,  under  that  act, 
to  issue  said  bonds.  As  preliminary  to  the 
question  of  the  right  of  the  dty  to  issue  said 
bonds  under  the  act  of  1865,  as  amended. 
It  Is  said  the  notice  of  tiie  eloctlon  should 
hare  been  published  for  three  encceaslve 
weeks.  Instead  of  once,  as  was  dme,  and  -tite 
ballot  used  at  the  election  was  not  to  tlie 
form  pre^rlbed  by  the  statnta  Under  ISic 
authority  of  Weld  v.  Bees,  48  111.  428,  and 
Jenkins  v.  Pierce,  98  III.  646,  the  notice  was 
snflldent:  and  the  only  crlUdsm  made  n^n 
the  form  of  the  ballot  Is  that  It  contained 
more,  rathw  than  less,  than  the  law  requtred. 
The  ballot  was  In  fonn  sobstantlally  Uke 
the  one  iffeacrlbed  by  ths  statute^  and  was 
suffident 

It  is  next  contended  that  a  Judgment  does 
not  fall  within  the  deslgnaticm  "otlier  erl- 
dences  of  Indebtedness  Issued  ftir  monej.** 
within  the  meaning  of  the  language  used  to 
the  act  of  1866,  as  amended,  and  does  not, 
therefore,  fall  withto  the  purview  of  tlwt 
stotote.  One  anthorlly,  only,  to  potot— 41iat 
of  Olty  of  Port  Huron  t.  McObII,  46  Mich. 
566,  10  N.  E.  28— has  been  dted  upon  tlw 
proposition  that  Judgments  are  wltUn  the 
meaning  of  the  language  used  to  that  statute. 
The  dty  of  Port  Huron  had  issued  Ite  brads 
to  aid  of  the  constmcticm  of  the  Port  Horai 
ft  Lake  MIdilgan  Ballroad.  Default  was 
made,  and  Judgment  was  rendered  for  tiie 
amonnt  thereof  against  the  dty.  New  bonds 
wen  Issued,  and  said  Judgment  todebtedneas 
was  refunded  under  the  provlBlinia  of  the  fol- 
towlng  section  of  tiie  d^  charter:  **No  loan, 
bond  or  oth»  eridenoe  of  debt  not  expressly 
authorized  by  this  act  or  any  act  hoeby 
continued  to  force,  shall  made  or  issued 
by  the  common  council  or  any  board  or 
cer  of  the  corporation:  provided,  bowercr, 
that  the  common  coundl,  subject  to  the  ap- 
proval  of  the  board  of  estimates,  may  issue 
new  bonds  for  the  refunding  of  bonds  and 
evidences  of  indebtedness  already  issued." 
Hie  new  bonds  having  matured,  and  deb  nit 
havtog  been  made  In  the  payment  thereto 
suit  was  Inought  thereon,  and  the  dty  de- 
tended  on  the  ground  that  the  Judgment  was 
not  evidence  of  debt  already  issued,  and  tint 
the  dty  council  was  therefore  without  power 
to  issue  said  bonds,  under  toe  foregoing  sec- 
tion of  Ite  charter,  with  which  to  refimd  said 
Judgment.  The  trial  court  overruled  the 
dty's  contoition,  and  ite  Judgment  was  af- 
firmed by  the  Supreme  Court  Judge  Ooolay, 
to  speaktog  for  the  court  to  part  said:  **It  Is 
also  said  that  refunding  tKmds  may  be  issued 
only  for  the  refunding  ot  'lionds  and  eviden- 
ces of  indebtedness  already  issued,*  and  a 
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Judgment  Is  not  an  evidence  of  Indebtednesa 
Issued.  A  Judgment  Is  the  act  of  a  court  ; 
but  tbe  refunding  proTislon  Intends  the  obli- 
gations which  the  city  itself  has  Issued  aa 
evidences  of  Its  Indebtedness,  the  bonds, 
notes,  etc.;  and  tMs  view  is  strengthened  by 
the  following  section  (section  12,  p.  231), 
which  provides  that  *al}  bonda  and  evidences 
of  debt,  when  refunded,  shall  be  canceled 
and  destn^ed  by  the  treasurer,  in  the  pres- 
enc«  of  the  comptroller  and.  a  iveclal  com- 
mittee of  the  common  council  appointed  for 
that  purpose.  He  ahall  record  and  keep  an 
accurate  description  of  all  bonda  and  eviden- 
ces of  debt  thus  canctied  and  destroyed.'  A 
Jodsment,  it  is  said,  cannot  be  thus  canceled 
and  destroyed.  •  •  •  This  view  of  the 
statute  Is  *  *  *  very  narrow  and  techni- 
cal, •  •  •  It  is  easy  to  say  that  a  judg- 
ment Is  not  an  evidence  of  indebtedness 
Issued,  bat  it  is  Just  as  easy  to  say  the  contra- 
ry, and  with  quite  as  good  reason.  A  Judg- 
ment Is  not  only  an  evidence  of  Indebted- 
ness, bat  it  Is  of  the  highest  and  most  con* 
ehi8iT«  aatare.  And  there  Is  no  straining  of 
langaage  In  saying  that  the  Judgment  Is  is^ 
■aed.  •  •  •  And  what  difficulty  there 
can  be  In  canceling  and  destroying  a  Judg- 
ment I  do  not  nnderstand.  The  utterance  of 
tha  Judge  pronouncing  It  cannot  be  destroy- 
«d;  the  book  In  which  It  to  entered  is  to  be 
preserved  as  a  perpetual  record;  but  the 
Judgment  as  an  evidence  of  Indebtedness  is 
canceled  when  it  is  paid  and  receipted. 
•  •  •  There  is  a  principle  of  law  that  mu- 
nicipal powers  are  to  be  strictly  interpreted, 
and  It  is  a  Just  and  wise  rule.  Municipalities 
are  to  take  nothing  from  the  genera]  sover- 
eignty except  what  is  expressly  granted;  but 
wben  «  power  Is  conf^red,  which.  In  Its  ex- 
erdsev  concerns  only  the  municipality,  and 
can  wrong  or  injure  no  one,  there  Is  not  the 
slightest  reason  for  any  strict  or  literal  in- 
terpretation with  a  view  to  narrowing  its 
construction."  The  reasoning  found  in  the 
opinion  In  that  case  Is  satisfactory  and  con- 
vincing, and  conclusive  of  the  right  of  the 
city  of  Chicago  to  Issue  said  bonds  under  the 
act  of  ISSS,  as  amended,  to  raise  a  fund  from 
the  sale  thcareof  with  which  to  pay  its  out- 
■tanding  Judgment  Indebtedness.  The  bonds, 
wbdi  issued,  will  be  no  less  valid  by  reason 
at  the  fact  that  they  may  pn^erly  be  Issued 
under  dtiier  act— that  Is;  under  paragraph  5 
of  seetkHi  1  of  article  6  of  ttie  city  and  vil- 
lage act,  or  under  the  act  of  iSBti,  as  amend- 
ed. 

W*  will  next  cnuldw  tb»  Indebtedness  of 
ttw  dtr  Of  Gbicago  wiOi  the  view  of  deters 
mining  whether  the  issne  of  said  bonds  Is 
proUblted  by  the  constitatitHul  prohibition 
wblch  Axes  the  limit  of  said  indebtedness  at 
an  amount  not  to  exceed  S  per  centum  of 
tbe  valne  of  the  city's  taxable  •pn^terlT'  as 
■bown  by  tbe  laat  asseasmeot  tor  state  and 
connty  taxes.  This  will  be  done,  taking  de- 
fendant's BbdiiUt  1  as  a  basis. 


Item  I.  Xn  Item  1  of  said  edilblt  appears^ 
"Bonds  (world's  fair)  |4,517,000."  These 
bonds  yrere  Issued  under  section  13  of  article 
9  of  the  Constitution  of  1870,  which  section 
was  adopted  as  an  amendment  to  the  Constl- 
tattm  in  tbe  year  1890.  The  funds  arising 
from  the  sale  of  said  bonds  were  used  in  aid 
of  the  World's  Oolumblan  Exposition.  At 
the  tUne  the  amendmoit  was  adopted  the 
city  was  in  debt  beyond  the  ctmstltutlonal 
limit,  aud  the  object  of  the  amradment  was 
to  confer  upon  the  dty  power  to  Issue  said 
braids  notwithstanding  the  ctmstltntiona]  lim- 
it of  6  per  cent  It  is  therefore  clear  that 
said  bonds  should  not  be  taken  Into  consldw* 
atlon  In  determining  the  amount  of  the  dty's 
indebtedness  under  the  debt  limit  of  5  per 
cent  fixed  by  the  Constltntlon. 

Item  n.  An  elaborate  argument  has  been 
presented  by  tbe  solicitor  for  appellee  with 
a  view  to  Induce  the  court  to  hold  that  tbe 
item,  "Judgments  vs.  city,  unprovided  for, 
$4,871,182.83,"  should  not  be  Included  in  the 
computation  In  ascertaining  how  much  the 
Indebtedness  of  the  city  Is  with  reference 
to  the  constitutional  limitation.  In  City  of 
Chicago  V.  McDonald,  176  111.  404.  52  N.  B. 
082,  It  was  held  that  Judgments  were  debts 
against  the  city,  and  that  tbe  amount  there- 
of sbould  be  computed  in  ascertaining  wheth- 
er the  constitutional  limitation  had  been  ex- 
ceeded. We  are  not  disposed  to  recede  from 
tbe  position  taken  In  that  case. 

Item  III.  Tbe  amount,  "Due  special  as- 
sessment fund,  ¥1,518,943.92,"  la  money  held 
by  the  dty  treasurer  Mth  which  to  pay  as- 
sessment Warrants  when  presented,  and  Is 
In  no  sense  a  debt  of  the  city.  The  amount 
of  "Public  benefits  dne  from  city  April  30, 
1901,  as  per  verbal  report  Hasklns  &  Sells, 
91,744,347.02,"  represeots  the  amounts  which 
the  dty  has  been  assessed  for  public  benefits 
In  numerous  assessment  cases,  and  wblch 
remain  unpaid;  and  under  the  authority  of 
Jacksonville  Railway  Co.  t.  City  of  Jackson- 
ville, 114  IlL  082,  2  N.  E.  478^  la  not  a  debt 
of  the  city  in  the  soise  of  flie  constitntlonal 
limitation. 

Item  IV.  The  "Water  fund  debt,"  amount- 
ing to  $1,347,184.39,  Is  an  Indebtedness  of  the 
dty.  City  of  Jollet  v.  Alexander,  104  111. 
457,  62  N.  E.  861. 

Item  V.  The  amount  of  "Anticipation  tax 
warrants,  ¥4,003,00(^"  under  the  authority  of 
City  of  Sprlngfldd  t.  Edwards,  84  111.  626, 
la  not,  In  the  oonstltntlonal  tatae,  a  debt  of 
tbe  dty. 

Item  TI.  Tbe  evidence  shows  that  $1,049,- 
006b22  la  Om  total  amount  In  the  dty  treas- 
uier'a  bands  which  can  be  properly  applied 
for  dnking  fond  purposes.  The  item,  "Due 
sinking  fondfl,  $2,433,6S6X)0,"  Is  not  a  debt 
of  the  dtjt  but  the  amount  in  tbe  bands  of 
tbe  dt7  treasurer  belonging  to  the  sinking 
fnnd  should  be  deducted  from  the  amount  of 
the  dty's  bonded  Indebtedness  oth»  than 
World's  Fair  bonda^  Bice  t.  City  of  Uil- 
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wankee,  100  Wm.  Blfl;  7»  N.  W.  341;  Kellj  r. 
mty  of  Ubmeapolli.  68  Ulim.  126,  65  N.  W. 
lis;  80  L.  B.  A.  281. 

Item  vn.  This  Item  reprcaenta  tike  float- 
Inft  Indebtedness  at  tbe  city,  and  tiie  money 
with  wbich  to  pay  the  same^  wltb  the  excep- 
tion of  **Acenied  Interest  (corporate),  I^KS,- 
606.54, "  Is  in  the  dtj  treasury.  The  "ac- 
craed  interest"  lt«n  is  a  debt  The  other 
items  are  not  debts  of  the  dty  wlttiln  tbe 
constltutlcmal  limitation. 

We.  conclude,  therefore,  that  the  follow- 
Ing  items  fonnd  in  said  Exhibit  1  In  a.con- 
stltntlonal  snse  constltnte  Oe  debts  of  the 
dty,  and  most  be  taken  Into  account  in  deter- 
minltaK  Its  dftbt  limit: 

L  B<ads  (Mnand)  |6,9«3,000  M 

**     (water)   S,U3,O0O0O 

 no.  606,000  00 

IL  Jttdcm«nti  TS,  dty.  improTid«a  tor..    <67I.U>  S3 

IV.  Water  Fund  DebL 

Water  eortUcates  %  m,V»  DO 

Water  plpa  aztenalon  e^v- 

UacatM    462.657  tt 

Accrued  intereit   47,6S0  U 

Outstanding  warrante  on 
treasurer  and  deposlte..      80,866  71 

■                         I      1,S4T|1H  ll 
vn.  Aaarmi  tntarMt  (oorpoxate)   906.166  Si 

|17,030.03S  76 

From  irhlch  must  be  deducted  tbe 
«asb  eiaUiig  fund  on  band   1,049,606  ZX 

Totel  indebtadnaw  (lfi,880,427  B4 

From  the  foregoing  statement  It  appears 
tliat  the  issue  of  the  f4>000,000  bonds  sought 
to  be  enjoined  would  not  Increase  the  in- 
debtedness of  the  city  of  Ghloago  beyond  the 
sum  of  920,124,766,  Its  constltntlonal  debt 
Umlt 

The  position  has  been  taken  bj  appeUees 
that,  even  though  the  dty  were  found  to  be 
Indebted  beyond  the  limit  prescribed  by  the 
Gonstitntlon,  nevertheless  tbe  Issue  of  the 
bonds  In  question  would  be  valid  for  the  rea- 
son that  their  issue  does  not  increase  the 
Indebtednras  ct  the  dty  of  Chicago,  as  the 
OTdlnances  authorizing  thdr  Issue  ptOTldo^ 
"Said  bonds  shall  be  Issued  and  delivered  d- 
muHaneously  wltti  the  surrender,  cancellation, 
satlafactfon,  and  release  of  a  like  amount  of 
the  judgment  Indebtedness  which  said  bonda 
are  issued  to  pay."  In  view  (tf  the  fact  tbat 
the  indebtedness  of  the  dty  does  not  exceed 
its  debt  limit  within  tbe  mesnlng  of  the  Goih 
stltutton,  the  question  thus  raised  has  not 
been  considered,  and  no  opinion  with  refer- 
ence thereto  is  espressed. 

Tbe  decree  ct  the  circuit  eovrt  of  Gotric 
county  will  be  affirmed.  Decree  afflrmed. 


(69  Oblo  St  487) 

PITTSBURG.       C.  &  ST.       RT.  OO.  r, 

CITY  OP  GREENVILLE. 

(Sapreme  Coort  at  Ohio.   Feb.  2,  1904.) 

nONKNT  DOMAIN— BXT1EN8I0N   OP  STRBBT— 
VSB  OF  RAIUIjOAD  RIQHT  OP  WAT 
— IMJUNCTION. 

1.  Where  a  municipal  corporation  flzerdsea 
the  power  to  appropriate  for  the  pnrpoBe  of 
opMimg  or  extending  streets  or  alleys  across 
lailwaj  tracks  aad  lands  held  or  owned  by  a 


railway  company,  under  Rqt.  St  |  2283,  and 
cognate  sections,  and  is  aboot  to  file  in  the  pro- 
bate or  commou  pleas  court  an  appUcatloo  foe 
the  aseeBsiDait  of  compensatioD  to  the  holder 
or  owner  of  such  railway  propert;^,  the  com- 
pany may  resort  to  a  court  of  equity  by  filing 
a  petition  against  the  municipality,  alleging  suf- 
ficient facts  to  show  that  sDcl)  exteoGdon  of  the 
streets  or  alleys  will  unnecessarily  interfeta 
with  reasonable  nae  of  said  traclci  and  other 
property  to  be  affected;  and  the  court-  may, 
npon  BQcb  petition,  restrain  further  proceedings 
for  tbe  assessment  of  oompensatlon  until  the 
claim  of  the  company  may  be  Judicially  deter- 
mined. 

2.  The  petltkm  litTOlTed  in  this  ease  states 
a  cause  of  action  for  the  relief  therein  preyed 

for. 

(SyDabuB  by  the  Gourt) 

Emnr  to  Circuit  Court,  Darke  County. 

Action  by  the  Pittsburg,  Cincinnati,  Chi- 
cago &  St  Louis  Railway  Company  against 
the  city  of  Greenville.  Judgment  for  de- 
fendant and  plaintiff  brings  error.  Bevers- 
ed. 

Tbe  actlMi  cnnmenced  In  the  court  of  com* 
mon  pleas  is  for  an  injnnctifHi  against  tbe 
dty  of  GreenTllle,  to  prevent  It  from  soctend- 
tag  Wayne  and  Harrison  annnea.  In  aald 
dty,  across  tbe  tracks,  side  trai^B,  yards; 
and  otb»  property  of  tbe  railway  company. 
Facts  axe  alleged  in  the  petlti<m-  teudiiv  to 
show  tbat  tbe  «tenai<m8  proposed  will  un- 
necessarily interfere  with  tbe  reasonable  nee 
of  said  property  by  the  railway  company, 
and  that  the  <Atj  has  passed  a  resolution  to 
appropriate  for  ttie  extendons  a  part  €t  tbe 
said  railroad  property,  and  Is  about  to  apply 
to  court  for  tbe  assesament  of  eompensatkm. 
Other  avermentB  are  noticed  In  the  ojilnlon. 
The  petition  prays  for  an  lnjunctl<m  a^dnst 
the  dty  taking  any  steps  tot  tbe  purpose  of 
having  compensation  assessed  fbr  the  proper- 
ty spprc^rlated,  and  tbat  the  dty  be  »• 
joined  from  taking  possession  of  the  prem- 
ises, and  from  interfering  with  tbe  plalntUfi 
use  of  the  same,  and  tbat  its  rights  be  dedar> 
ed  paramount  to  tbe  rights  of  tbe  dty.  Oen- 
eral  equitable  relief  Is  prayed  Cor.  Tlie  city 
ef  OremvlUe,  by  Its  solldtor,  deranrred  to 
this  peUtlott  on  the  gronnd  that  tt  does  not 
state  facts  sufficient  to  constitute  a  canne  of 
actkm  against  the  dty.  and  does  not  stats 
facts  sufficient  to  warrant  Ibe  court  in  grant- 
ing tbe  telUtt  prayed  for,  Tb9  denrarrer 
was  sustained  by  the  court  and  petition  dis- 
missed, and  upon  appeal  Oe  drcnit  eourt 
rendNed  a  tike  judgment.  Th»evs)on  tbe 
railway  company  filed  its  petition  in  error  la 
this  court,  seeking  to  reverse  tbe  judgment 
of  tbe  drcnit  court 

Anderaon.  Bowman  &  Anderson  and  G.  B. 
Heiserman,  for  plaintiff  In  error.  Ony  <X 
Baker,  City  Sol.,  and  D.  L.  Gaskill  and  J.  U. 
Blckel,  (or  defendant  In  error. 

PBIGB,  3^  (after  stating  the  fftcts).  Tbe 
QuestlonB  Involved  in  this  proceeding  are  of 
more  than  ordinary  interest  and  deserve  a 
careful  review.  The  petition  Is  elaborate 
^tb  description  of  the  property  of  plalntll^ 
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the  data  of  Its  acquirement  and  the  seriout 
InroadB  about  to  be  made  upon  it  and  its 
proper  use.  It  ia  fruitful  of  appreheoslona 
of  Impending  dongrer  to  its  property,  and 
q>readB  before  ua  for  consideration  the  na- 
ture and  extent  of  Its  possessions  and  rights 
In  the  city  of  Greenville,  which  will  surely  be 
affected  and  inevitably  Injured  If  the  defend- 
ant In  error  la  allowed  to  proceed  with  the 
work  of  appropriation.  It  ia  alleged  that  the 
council  of  the  city  ot  OreenvUle  has  passed 
an  ordinance  which,  by  its  terms,  appropri- 
ates portions  of  the  plaintiff's  premises  for 
the  extension  ot  Wayne  and  Harrison  are- 
nnes  across  the  railway  property,  tracks,  and 
yards— the  Wayne  street  extension  to  be  66 
feet  In  width— and  that  the  railway  company 
acquired  the  premises  so  to  be  crossed  long 
prior  to  the  establishing  of  either  of  said  ave- 
nues, and  that  it  had  located  and  constructed 
its  station  and  yards  so  as  to  be  able  to 
transact  Its  business  conveniently  and  safe- 
ly, and  at  the  same  time  accommodate  the 
public  It  has  constructed  and  for  many 
years  maintained  upon  its  premises  Its  main 
railway  track  and  three  side  tracta,  with  the 
necessary  switches  and  yards,  and  upon  the 
same  land  has  erected  and  maintained  its 
freight  depot,  stodk  pens,  and  weighing 
■cales,  all  of  which  are  In  dally  use,  and  ab- 
solutely necessary  for  the  transaction  of  its 
business.  The  side  tracks,  switches,  and 
yards  are  used  by  the  plaintiff  to  shift  cars 
and  make  up  trains  to  driver  to  and  re- 
move from  the  station  at  GreenvlUe  loaded 
and  empty  cars,  and  the  side  tracks  are  nsu- 
ally  wholly  occupied  by  freight  cars,  a  large 
number  of  which  are  required  to  carry  on 
the  company's  bualoess,  and  that  the  side 
tracks  and  switches  at  the  points  of  threat- 
ened extension  are  so  arranged  that  dally  a 
large  number  of  vehicles  and  teams  are  driv- 
en upon  the  premises  for  the  purpose  of  car- 
rying away  fright,  or  bringing  In  freight  for 
shipment  to  other  points.  It  also  appears  by 
averment  that  other  and  sufficient  streets 
have  heretofore  been  extended  across  the 
company's  lands  to  amply  accommodate  the 
traveling  public,  and  that  the  company  lias 
no  oOier  grounds  or  lands  which  can  be  used 
or  occupied  for  its  boldness,  and  that  none 
can  be  secured  within  the  city  limits.  If 
the  proposed  extensions  are  made,  the  peti- 
tion says,  the  railroad  yards  will  be  cut  into 
three  sections,  of  about  800  feet  each  in 
length,  and  that,  to  manage  and  make  up  its 
trains,  it  will  be  Impossible  to  comply  with 
the  laws  of  Ohio  with  reference  to  blockad- 
ing of  street  crossings,  and  its  property  vrill 
thereto  be  rendered  valueless  to  the  com- 
pany for  the  uses  to  which  It  Is  now  devoted. 
The  petition  then  says  that  the  appropria- 
tion of  said  property  and  the  extension  of 
■aid  avenues  will  unnecessarily  Interfere 
with  tbe  reasonable  use  of  the  plalntlfrs 
property  for  railroad  purposes,  and  It  will  be 
m«V«ited  from  flie  fntl  and  free  andse  of 
tts  ilghli  and  pilTllflaeB  ondm  the  law. 


niere  are  other  averments  in  the  petitlmi* 
which  we  need  not  at  present  set  out  The 
company  would  have  the  city  enjoined  from 
making  the  extensions.  Both  of  the  lower 
courts  held  the  petition  bad  on  dMnorrer, 
and  we  are  asked  to  detennlna  wbather  their 
Judgments  sfaalt  stand. 

The  questions  raised  by  the  demurrer,  as 
stated  by  counsel,  are:  (1)  la  the  petition 
sufficient  to  entitle  tbe  plaintiff  to  an  injunc- 
tionT  (2)  Has  the  plaintiff  an  adeqoate  rem< 
edy  at  lawT 

Th^  ts  no  doubt  of  the  power  of  a  mu- 
nicipal corporation  to  lay  out  and  establish 
streets  or  alleys  across  railroad  tracks  and 
lands.  If  one  condition  fixed  by  the  law  la 
not  broken.  Tbe  easement  right  of  a  rail* 
road  company,  acquired  by  appropriation  in 
the  exercise  of  the  right  of  eminent  domain, 
or  its  tracks  and  lands  acquired  by  purchase 
for  railroad  purposes,  may  alike  be  subjected 
to  tbe  use  of  a  municipal  corporatioo,  in  the 
form  of  streets  and  alleys,  if  done  in  accord- 
ance with  the  provlrions  made  by  our  general 
assemUy  on  the  subject  ApproprlatitHis  by 
municipal  corporations  are  not  governed  or 
controlled  by  the  general  statute  for  the  ap- 
propriation of  private  property  by  corpora- 
tions, as  found  in  sections  6414  to  64GS,  Bev. 
St,  inclusive.  That  there  should  be  no  doubt 
about  this,  section  6463  expreraly  provides 
that  "the  provisions  of  this  chapter  shall  not 
apply  to  proceedings  by  state,  county,  town- 
ship, district  or  municipal  authorities,  to  ap- 
propriate private  property  tor  public  uses, 
or  for  roads  or  ditches.  •  •  Therefore 
we  may  lay  aside  the  rules  of  procedure 
provided  In  those  sections,  and  look  to  the 
munldpa)  code  as  tbe  sole  authority  for  the 
appropriation  of  property  by  municipal  cor- 
porations. It  begins  in  section  2232,  Rev.  St, 
and  thereby  "each  city  and  village  may  ap- 
propriate, enter  vpon  and  hold  real  estate 
within  Its  MHTporate  limits  for  the  following 
purposes,  but  no  more  shall  be  taken  or  ap- 
propriated than  is  reasonably  necessary  tor 
the  purpose  to  which  it  is  to  be  applied:  (1) 
For  opening,  widening,  straightening  and  ex- 
tending streets,  alleys  and  avenues:  also  for 
obtaining  gravel  or  other  material  for  the 
lmproTem«it  of  the  same,  *  *  *"  Then 
follow  In  detail  the  nnmeroos  pnrposes  for 
whicb  approprtatlon  may  be  made.  In  April, 
1873,  the  municipal  code  was  so  amended 
that  tbe  section  as  amended,  and  now  sec- 
tion 2233.  Bev.  St  1892,  reads:  "The  power 
to  appn^irlate  may  also  be  exercised  for 
the  purpose  of  ivenlng  or  extoiding  streets 
or  alleys  acrosa  railway  tracks,  and  lands 
held  or  owned  by  railway  jcompanlea,  •  •  • 
wtere  such  appropriation  will  not  tumecesr 
sarlly  Interfere  with  the  reasonable  ow  of 
the  pr(^rty  so  crossed  by  any  such  improro* 
ments.   •   •  •" 

The  next  Inquiry  la,  how  may  it  (the  munic- 
ipal corporation)  appropriate?  This  is  an- 
swered by  section  2236.  Bev.  St,  which  1^ 
in  part:  "When  It  is  deoned  necessary  by 
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any  mnofctpal  corporation  to  appropriate  ) 
private  proper^  aa  berelnbefora  provided,' 
tbe  coancll,  board  of  legiatatlon,  or  other 
I^ialatlve  body,  as  tbe  case  mar  be,  aball 
order  \>y  a  yea  and  nay  vote,  of  whicli  doe 
record  shall  be  made  and  kept,  a  resolution 
prepared  declaring  such  intent,  defining  there- 
in tbe  purpose  of  the  appropriation,  and  set- 
ting forth  a  pertinent  description  of  the  iwop- 
erty  designed  to  be  appropriated;  and  Im- 
mediately Dpon  the  Introduction  of  such  a  res- 
olution, and  before  the  passage  of  tbe  same^ 
the  mayor  of  tbe  corporation  shall  cause  writ- 
ten notice  of  such  resolution  to  be  given 
to  the  owner  or  owners  of  every  piece  of 
property  songht  to  be  appropriated,  or  to  his, 
her  or  their  authorized  agent  •  •  *  And  ; 
smdi  written  notice  shall  be  smred  by  an  ; 
officer  of  the  oorpotation  designated  for  the  : 
purpose,  and  return  made  by  such  offlc»  In 
the  same  manner  as  In  provided  law  for 
tbe  service  of  summons  In  dvll  actions; 

*  *  *  and  no  action  shall  be  tafeoi  upon 
such  resolution  nntll  all  tbe  ownos  of  pn^ 
erty  songht  to  be  approiniated  shall  have  had 
notice  as  herein  provided;  and  on  tbe  passage 
of  such  resolution  the  yeas  and  nays  shall 
be  taken  and  entesed  on  the  record  of  the 
IHVceedlngs  of  the  comicU  or  legislative  body. 
*****  When  the  Rsolotlon  has  thus 
been  acted  upon,  passed,  and  recorded,  the 
municipal  power  has  been  exercised,  and  the 
appropriation  made.  Tbe  further  proceed- 
ings are  for  compensation  to  tbe  owner  whose 
property  has  been  apivopriated.  The  nert 
step,  therefore,  is  under  section  223S,  which 
is  that,  "upon  tbe  passage  ot  the  resolution 
by  the  requisite  majority,  application  In 
writing  shall  be  made  to  the  court  of  com- 
mon pleas  of  tbe  proper  county,  or  to  a  Judge 
thereof  In  vacation,  or  to  tbe  probate  court 
of  the  connty,  which  application  shall  de- 
scribe as  correctly  aa  possible  tbe  property 
to  be  taken,  the  object  proposed,  and  the 
name  of  tbe  owner  of  each  lot  or  parcel  of 
the  property."  Tbe  next  section  provides  for 
notice  and  Its  service.  Section  2238  gives 
tbe  scope  of  Inquiry  preliminary  to  calling  a 
Jury:  "If  It  appear  to  the  court  or  Judge 
that  such  notice  has  been  served  Ave  days 
before  tbe  time  of  the  application,  or  has 
been  published  as  provided  In  tbe  preceding 
section,  and  that  such  notice  is  reasonably 
specific  and  certain,  the  court  or  Judge  may 
set  a  time  for  the  Inquiry  toto  and  assesameot 
ot  compensation;  by  a  Jury  of  twelve  men. 

•  •  •**  Section  2239  provides,  in  sub- 
stanoe,  thnt  If  the  application  be  In  tbe  com- 
mon pleaa,  and  that  conrt  Is  not  In  session 
on  the  day  fixed  for  tbe  Inquiry  and  assess- 
ment of  compensation,  tbe  Judge  "shall  bold 
a  special  term  of  court  for  the  purpose  of 
hearing  and  determining  such  Inquiry  and 
assessment,  and  shall  direct  a  Jury  to  be  sum- 
moned for  the  purpose  ot  malting  such 
Inquiry.  •  •  Following  this  Is  the 
method  of  obtaining  the  Jury,  and  tbe  order 
It  proceedings  at  tbe  trial.  Where  In  all 


these  provisions  la  there  «  fonun  In  wfal^ 
can  be  determined  the  condition  to  the  ex- 
ercise of  jKTwer  to  appropriate  In  so^  cases, 
to  wit,  that  **aach  appropriation  will  not 
nmiecesaarily  Intnfere  with  the  reasonable 
use  of  the  proiierty  so  crossed  by  any  such 
Imimvements,"  as  found  In  section  2233? 
This  fact  must  be  found  somewhrae.  In  order 
that  tbe  municipality  may  extend  "streets 
or  alleys  across  railway  tracks  and  lands 
held  or  owned  by  railway  companies."  No 
doDbt  exists  that  ttie  Inquiry  may  be  made 
before  tiie  village  or  city  eonncll  where  the 
resolution  to  ap^oprlate  is  pending,  and  the 
notice  to  the  holder  or  owner  of  such  railroad 
property  la  required.  In  ordn*  that  objecttons 
to  the  appropriation  may  be  made  before  the 
passage  of  the  resolution.  But  Is  sodi  ap- 
portontty.  or  remedy,  If  It  be  one,  cExcloaive? 
Is  it  adequate?  Let  us  see.  The  council 
has  no  authority  to  call  or  summon  or  swear 
wltneases.  No  Issne  can  be  made  up  bef  <hv 
It  on  the  Impwtant  question.  The  statute 
makes  no  provision  for  any  finding  by  tbe 
council  on  the  subject;  and  none  for  record- 
ing sudi  finding  If  one  diould  be  made. 
Neither  error  nor  appeal  will  lie  as  to  its 
decision.  In  no  sense  can  tbe  bearing  be- 
fore the  council  be  called  a  Judicial  trial,  for 
It  has  none  of  Its  essentials.  Nor  can  It  be 
r^rded  as  a  remedy  at  law  of  any  kind 
to  settle  tbe  question  whether  tbe  apimprta- 
tlon  will  or  will  not  "unnecessarily  Interfere 
with  the  reasonable  use  of  the  juoperty  so 
crossed  by  any  such  Improvements."  Be- 
fore tbe  conncU  the  railway  company  may 
object,  and  give  Its  reasons  for  the  objec- 
tion, and  urge  the  Interference  with  the 
reasonable  use  of  Its  prop^ty.  This  ihItI- 
lege  cannot  be  called  an  adequate  remedy  at 
law.  The  council  Is  a  legislative  body,  and 
possesses  no  Judicial  fonctions. 

Bat  counsel  for  defendant  In  error  state 
In  their  brief  that  the  rlgtit  to  appropriate 
mider  the  condition  fixed  by  section  2233  can 
be  determined  in  the  probate  or  common  pleaa 
court,  where  the  application  Is  filed  as  pro- 
vided in  section  2236.   Tbe  briet  says: 

"Upon  a  bearing  In  such  a  suit  brought  by 
the  dty,  an  answer  may  be  filed  by  tbe  rail- 
road company,  and  tbe  same  qnestlons  may 
be  heard  and  determined  by  tbe  conrt  la 
which  tbe  appropriation  proceedings  are 
bronght;  and  tbe  stetote  gives  the  railroad 
company  tbe  right  of  appeal,  or  the  right  to 
prosecute  error." 

This  paragraph  Is  fall  of  assumption.  We 
have  said  that  in  proceedings  to  appropriate 
for  streets  and  alleys,  etc,  by  municipal  cor- 
poratlons,  the  council  makes  the  approinla- 
tlon  by  resolution,  and,  when  that  la  properly 
done,  the  next  step  is  tbe  filing  of  an  applica- 
tion In  one  of  tbe  coarts,  in  order  to  have 
compensation  to  the  owner  made  by  a  Jury 
In  a  constitutional  manner.  The  application 
may  be  filed  In  the  probate  court,  which  oa 
such  subjects  has  merely  statutory  Jnrladlc^ 
tlon.  And  If  it  be  filed  In  the  court  of  eom- 
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mon  pleas,  It  still  la  a  qtedal  proceedins, 
and  strictly  regalated  by  statute. 

There  la  bo  provtelon  by  wblcb  the  railway 
compaDy  has  a  right  to  file  an  answer  to  the 
^plication  in  elttaer  of  the  courts.  Answer 
to  what?  The  application  would  contain  the 
looceedlngs  before  the  council,  including  the 
resolution  to  appropriate  and  the  giving  of 
the  preliminary  notices,  and  a  pertinent  de- 
scription of  each  parcel  of  property  appro- 
priated, and  ask  for  the  impaneling  of  a  Jury 
to  assess  compensatioQ.  An  answer  to  such 
application  would  present  no  Issue  on  the 
right  to  appropriate.  The  court  on  such  an 
application  makes  no  order  of  appropriatlou, 
If  the  statute  is  followed,  because  section 
2288  provides  that  "If  It  appear  to  the  fx>urt 
or  judge  that  such  notice  has  been  served 
five  days  before  the  time  of  the  application, 
or  has  been  published  as  provided  in  the  pre- 
ceding section,  and  that  such  notice  Is  rea- 
sonably specific  and  certain,  the  court  or 
Judge  may  set  a  time  for  the  inquiry  into 
and  assessment  of  compensation  by  a  Jury," 
eta  Nor  Is  there  any  authority  for  filing  a 
cross-petition  by  the  railway  company,  set- 
ting up  the  unnecessary  Interference  with  Its 
property.  No  provision  is  made  for  the  mak- 
ing or  trial  of  such  an  Issue,  and  the  court 
is  without  authority  to  render  a  judgment 
iqion  such  issue  If  made.  In  practice,  coun- 
sel may  Instance  a  case  or  cases  where  some 
such  pleadings  were  allowed  to  be  filed 
against  tbe  application,  and  an  inquiry  made 
under  It.  We  cannot  find  any  authority  for 
it,  even  by  Implication  from  the  statutory 
provisions  on  the  subject  Even  If,  In  the 
exercise  of  tbe  discretion  of  the  court,  such 
an  answer  or  cross-pleading  can  be  filed,  it 
cannot  be  respected  as  a  remedy— much  less, 
an  adequate  remedy  at  law.  A  party  has  no 
adequate  1^1  remedy  If  it  exists  wholly  in 
tbe  discretion  of  a  court.  To  be  adequate 
and  legal,  It  should  be  one  that  he  can  in- 
voke, without  let  or  hindrance,  as  the  asser- 
tlou  of  his  rights. 

But  counsel  for  defendant  In  error  assert 
that  this  court  has  affirmed  Toledo  &  Ohio 
Central  Ry.  Co.  v.  The  Olty  of  Fostorla,  4 
Clr.  Ot  Dec.  602;  Id.,  7  Clr.  Ct  Rep.  293- 
where  a  contrary  view  was  taken.  Tbe  af- 
firmance, without  report,  appears  in  Railway 
Co.  V.  Fostorla,  56  Ohio  St  726,  49  N.  EI 
1115.  Inasmuch  as  the  opinion  of  the  dr- 
coit  court  In  that  case  has  been  the  source  of 
Bonie  confusion,  we  have  examined  the  print- 
ed record  filed  In  this  court  and  which  was 
the  subject  of  review  in  Railway  Co.  v.  Fos- 
torla, 56  Ohio  St  726.  49  N.  B.  1115.  Resolu- 
tions to  appropriate  railroad  property  for  ex- 
tension of  streets  had  been  passed  by  the 
council  of  Fostorla,  and  applications  filed  In 
the  probate  court  under  the  provisions  of  the 
statute.  Notices  were  given,  and  assess- 
ments of  compensation  had  by  a  Jury,  and 
verdicts  confirmed.  Appeal  was  taken  to  the 
court  of  common  pleas,  where  ttie  court  en- 
tered upon  a  preliminary  bearing  as  to  the 


passage  of  the  resolution  by  the  necessary 
vote,  tbe  sufficiency  of  the  notice  for  the 
hearing  of  tbe  application,  and  as  to  whether 
the  extension  of  the  streets  would  unnece*- 
sarlly  Interfere  with  the  reasonable  use  of 
the  railroad  property.  Tbe  entry  shows  that 
tbe  court  heard  evidence  and  ailments,  and 
thereupon  found  generally  for  th^  railway 
company,  and  adjudged  that  It  go  bence  and 
recover  costs.  The  dty  took  the  case  on 
error  to  the  circuit  court  on  petition  in  error 
and  a  bill  of  exceptions  containing  tbe  evi- 
dence adduced  on  the  hearing.  The  circuit 
court,  as  shown  by  Its  Judgment  entry,  found, 
in  substance,  that  the  common  pleas  erred 
(1)  in  finding  that  the  notice  of  the  applica- 
tion for  assessing  damages  was  insufficient; 
&}  in  holding  that  the  ordinance  for  the  ap- 
propriation was  not  passed  as  alleged  in  the 
a];^lication;  ^)  hi  finding  that  the  appropria- 
tion would  unnecessarily  interfere  with  the 
reasonable  use  of  the  property  by  tbe  rail- 
way company.  And  for  these  errors  the 
judgment  of  the  court  of  common  pleas  was 
reversed,  and  the  case  remanded  for  trial. 
The  railway  company  prosecuted  error  in 
this  court  to  reverse  the  Judgment  of  the 
circuit  court  and  Its  petition  In  orror  assign- 
ed specially  the  above  findings,  upon  which 
the  court  of  common  pleas  was  reversed. 
On  this  condition  of  the  record,  this  court 
affirmed  the  judgment  of  the'  circuit  court  in 
general  terms,  and  without  report  Looking 
to  the  third  ground  of  reversal,  as  found  by 
the  circuit  court  in  tbe  entry,  tbe  record  does 
not  inform  us  whether  that  court  held  that 
the  court  of  common  pleas  lacked  jurisdic- 
tion to  pass  on  that  question,  or  that  tbe  evi- 
dence Id  support  of  tbe  holding  was  Insuffi- 
cient An  examination  of  the  briefs  and  rec- 
ord shows  that  the  right  of  tbe  court  of  com- 
mon pleas  to  adjudicate  that  question  was 
not  mooted  or  discussed,  and  the  Judgment 
entry  does  not  show  ttiat  the  circuit  court 
passed  upon  It  It  may  have  based  Its  find- 
ing upon  the  ground  that  the  court  of  com- 
mon pleas  found  against  the  decided  weight 
of  the  evidence,  and  the  affirmance  by  this 
court  may  have  been  on  the  ground  that  It 
would  not  review  the  point  on  the  weight  of 
the  evidence.  The  same  remark  may  be 
made  as  to  tbe  findings  of  the  common  plras 
on  tbe  evidence  as  to  the  sufficiency  of  the 
notice  of  the  application,  and  as  to  the  pas- 
sage of  tbe  ordinance  of  appropriation. 
There  Is  nothing  in  the  record  of  that  case 
which  was  filed  In  this  court  to  Indicate  that 
the  circuit  court  held  that  as  one  of  tbe 
preliminary  questions,  the  probate  or  com- 
mon pleas  court  lias  Jurisdiction  to  hear  and 
determine  whether  or  not  the  opening  or  ex- 
tension of  a  street  across  tbe  property  of  a 
railway  company  will  unnecessarily  Inter- 
fere with  the  reasonable  use  of  Its  property. 
And  this  court  In  reviewing  that  record,  de- 
termined no  such  question,  but  affirmed  the 
Judgment  of  the  circuit  court  on  tbe  case  as 
presented  in  the  record,  and  not  as  discussed 
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iB  tbt  pnbUitaeA  opinion  In  BaUway  t.  Vob- 
toxta,  4  dr.  Ot  Dec.  002;  Id.*  7  Clr.  OL  lU^. 
288.  TUs  tnTeBtigation  of  that  record  ma7 
iUtutratft  tbe  value  of  an  unreported  case  aa 
antborltT' 

Becnrriiv  now  to  the  caae  before  ua,  we 
are  ot  opinion  that  tbe  petition  contains  facts 
which,  if  eatablMied.  will  atzonfly  tend  to 
ahow  that  the  extoUdon  of  the  two  avenues 
will  unnecessarily  Interfere  with  a  reason- 
able use  of  the  tracks*  yards,  and  depot  ot 
the  plaintiff  company;  that  It  asserts  that 
tbe  city  has  ample  streets  In  that  vidnlty  to 
accommodate  the  public;  and  tliat  the  exten- 
stoos  will  Irreparably  injure  the  plaintiff,  for 
which  it  cannot  be  compoiaated  in  money. 
If  allowed  to  proceed  and  assess  compensar 
tlon,  and  the  company  should  appeal  or  pros- 
ecute error,  by  making  tbe  deposit  and  giv- 
ing a  bond  as  provided  in  section  2263,  Bev. 
St,  the  municipal  corporation  may  take  and 
hold  t^e  condemned  property.  This  statute, 
with  the  facts  alleged  in  the  petition,  we 
tblnk,  furnishes  sufficient  warrant  for  a  court 
of  equity  to  eutertain  the  plaintiff's  caae,  and 
restrain  further  proceedings  to  assess  com- 
pensation until  tbe  issue  of  unnecessary  In* 
terference  with  the  property  of  the  company 
has  been  heard  and  determined. 

Tbe  judgment  of  the  circuit  court  Is  re- 
versed, demurrer  overruled,  and  cause  re- 
manded for  tnrthw  proceedings.  Judgment 
.  rerwsed. 

BUBKBT,  0.  and  8PHAB,  DATIS, 
8HAUGE,  and  OBBW,  JJ^  concur. 


(«S  Ohio  8L  47S) 

LBWIS,  Hamilton  County  Auditor,  r,  BTATS 
ex  reL  KBAMEB. 

(Sapreme  Court  of  Ohio.    Feb.  2.  1904.) 

TAXATION— ASSKSSMBNT-NBIW  8THUCTUHES- 
NOnCS-BOAKD  OF  SQUAUZATION. 

1.  Under  the  provlums  of  section  2763,  Rev. 
St.  1892,  an  aDoaal  assessor,  at  the  time  <Mt 
takiog  tbe  lists  of  personal  property,  Is  requir- 
ed to  make  and  return  a  list  ot  all  new  stm^ 
tares  of  iaj  kind,  snd  affix  a  value  thereto,  if 
the  vslne  thereof  exceeds  $100;  and  where  the 
owner  of  a  building  dnriog  the  preceding  year 
has  remodeled  and  reconstructed  it  internally, 
and  has  also  reconstructed  with  new  material 
some  or  all  of  its  walls,  so  at  to  sulMtantially 
enhance  the  value  of  the  premises,  such  new 
parts  and  the  remodeling  and  improTement  of 
the  old  may  be  listed,  valued,  and  returned  by 
the  assessor  as  new  structures,  witliin  the 
meaning  of  said  section. 

2.  The  owner  of  the  premises  is  not  entitled 
to  notice  of  the  Increase  so  made  of  tlie  taxable 
value  of  his  property,  and  the  annual  board  of 
equalization  may  review  and  increase  the  valu- 
ation so  returned  by  the  assessor  without  no- 
tice to  the  owner,  under  section  280^  Bev.  St. 
1892. 

(SyUabns  by  the  Court) 

Error  to  Ch^nilt  Court  Hamilton  County. 

AK>Ucatlon  by  the  stat^  on  the  relation  of 
Kramer,  for  writ  of  mandamus  to  Lewis, 
auditor  of  Hamilton  county.  From  an  order 
grantli^  the  writ;  d^endant  bringa  Mm: 
Beversed. 


The  action  In  the  lower  court  was  In  man- 
damus, wherein  tbe  defoodant  In  enoc  pray- 
ed for  a  writ  cmnmandlog  tbe  audi^  <tf 
Hamilton  county  to  cwrect  hia  tax  Hat,  aa  to 
certain  errors  set  out  in  the  petitioa.  and 
that  lie  be  requited  by  tbe  writ  to  call  tbe 
attention  ot  the  commlsslonera  oi  said  oonnty 
to  such  wTors,  to  the  aid  that  tbe  omunia- 
aioners  may  cause  to  be  refunded  to  tbe  re- 
lator tbe  amount  of  taxes  ommeoualy  lAar- 
ged  and  collected.  Tbe  relator's  propwty  is 
in  tbe  city  of  Cincinnati,  and  the  r^tw  al- 
leges that  the  valuation  tbereitf  for  taxii^ 
purposes  in  the  year  1889  was  in  the  sum  of 
$5,410,  and  that  Lewis,  andltiw,  In  maUng 
the  tax  list  and  du^lcate  for  the  year  1900^ 
listed  tbe  same  property  for  taxation  at 
890;  being  an  Increase  in  valuation  tn  tbe 
sum  of  flylSO.  Tbe  relatw  chafes  that  the 
inoease  was  so  made  by  the  auditor  In  con- 
seouence  of  an  addition  made  in  tbat  sum  bf 
order  of  the  board  of  supervisors  of  Gincdn- 
natl,  acting  as  the  annual  board  of  eqnalixa- 
tlon  of  said  dty  for  the  year  1000^  and  with- 
out nottee  of  any  kind  to  lilm,  and  'that  er- 
roneous taxes  <Mi  the  property  w«ro  collected 
in  December,  1900^  in  the  sum  ot  fl&Sl. 
The  said  errors  bare  bem  called  to  tlie  at- 
tention ot  Hie  auiUtor,  and  be  has  been  re- 
quested to  call  the  attastion  itf  tbe  commls* 
sionera  tta^to,  witb  a  view  of  obtalidng  a 
refunder  of  the  taxes  paid.  In  answw  te 
tiie  petition  of  rdatcw,  tbe  auditor.  In  sab- 
stance,  aayi^  tbat  during  tbe  year  prior  to 
April,  ViOO,  {be  relator  placed  a  new  stmcture 
upon  tbe  real  estate,  by  remodeling,  altoing; 
and  almost  entirely  rebuilding  the  structures 
thereon,  and  that  the  asaeasor  of  the  ward  in 
which  the  premises  are  situate  fixed  and  re- 
turned the  valuation  of  tbe  new  stmcture 
at  11,101^  allowing  a  dedncticm  ot  $2S0  far 
the  destroyed  portion  of  the  <dd  structare, 
leaving  the  addition  of  the  valuation  at  $S50, 
and  that  this  amount  was  returned  by  the 
assessor  for  tbe  year  1900w  Tbe  answw  fur- 
ther relates  that,  after  the  assessor's  re- 
turns had  been  made,  the  board  of  aupt^ 
viBers  of.  the  dty,  acting  as  an  annual  board 
of  equalization,  considered  said  retom,  view- 
ed the  new  structure  so  made,  and  found  tbe 
same  to  be  of  tbe  value  of  |1,450.  and  or- 
d«%d  the  sum  to  be  added  to  the  vaJnatiaa 
of  the  prmiisee.  In  compliance  with  tlie  o^ 
dei;  the  auditor  entered  the  Increase  on  tlw 
tax  duplicate  for  the  year  1900,  and  charged 
the  regular  taxes  against  the  same,  au- 
ditor claims  tlmt  the  Increase  was  properly 
made,  and  that  he  was  Justified  in  rrfusing 
to  call  the  attention  of  the  commissioners 
thereto.  He  aiso  alleges  that  the  relate  had 
full  knowledge  of  tbe  increased  valnatlon  for 
tbe  year  1900,  and  that  he  voluntarily  paid 
on  this  Increased  valuation,  but  the  relatar 
denies  tbis  In  the  reply.  The  coort  of  com- 
mon pleas  found  for  the  relatmr,  KnOMr. 
and  granted  the  writ  of  mandamus  so  pray- 
ed for.  The  case  was  taken  to  tbe  drentt 
court  on  appeal,  where  the  fftcts  wne  agreed 
ivon  between  the  parties^  and  irtiidk  appear 
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In  Um  oploion.  On  tbem,  tke  drcolt  coort 
found  fw  tbe  relator,  and  granted  the  writ 
of  mandamna  Tbe  aadltw,  I^ewia,  proBe- 
cutea  error  In  this  court  to  obtain  a  reversal 
ot  thB  ludgment  of  tbe  drcolt  court 

Ampt,  Ireton.  Collins  A  Sdioenl^  for  plalb- 
tiff  In  error.  Dan  Thew  WrlgH  tot  defend- 
ant In  error. 

PBIOB,  J.  (aftw  statlnc  tbe  facts).  Tbe 
relator,  Kramer,  rellei  op  tlie  prorlidmia  of 
section  1038,  Rev.  St  18^  aa  the  ground  for 
bis  action  in  mandamus.  So  much  of  that 
section  aa  Is  neceseary  to  quote  In  this  pro* 
ceedlng  may  be  stated  as  follows:  "The  au- 
ditor shall,  from  time  to  time,  correct  all 
errws  which  he  dlscoTcrs  in  the  tax  list  and 
duplicate  •  •  •  In  Hie  amount  of  such 
taxes  or  assessments  «  •  •  and  if  at  any 
time  tbe  auditor  discorers  that  any  errone- 
ous taxes  m  agsessments  have  been  charged 
and  collected  In  previous  yeata,  he  shall  caU 
the  attention  of  the  county  commlsslDnws 
thereto,  at  any  regular  or  special  session  of 
the  board;  and  If  tbe  commlsslcffiers  And  that 
taxes  m  assessments  have  been  so  erroneous* 
ly  charged  and  collected,  they  siiall  <»der 
tbe  auditor  to  draw  his  warrant  m  tbe  coun- 
ty treasurer.  In  ta.r«t  of  tbe  person  or  par- 
sons paying  the  same,  for  tbe  foB  amount  of 
the  taxes  or  assessments  so  moneoosly  cliar- 
ged  and  collected,  and  the  county  treasurer 
staaU  pay  tbe  same  oat  of  any  ampins  or  un- 
eipended  funds  In  tbe  county  treasury 
*  *  *  but  no  taxes  or  assessmMits  shall 
be  so  refunded,  except  sn(di  as  have  been  so 
erroneously  charged  and  collected  in  the 
flve  years  next  prior  to  the  discovery  tberectf 
by  the  auditor.  *  •  His  amended  peti- 
tion Is  framed  with  the  view  of  compelling 
tiie  auditor  to  perform  a  certain  specific  duty 
Imposed  by  the  foregoing  section,  and  tbe 
lower  court  following  the  averments  ot  the 
I>etltlon  thereunder,  ordered  the  audltM-  to 
call  the  attention  of  the  commlasioners  of 
Hamilton  county  to  the  erroneous  taxes  that 
bad  been  charged  and  collected  against  rela- 
tor's  property  on  account  of  an  addition  to 
Its  Taluatlon  Illegally  made.  The  auditor 
bad  refused  to  call  tbe  attention  of  the  com- 
missioners to  the  errors  of  the  duplicate 
complained  of,  and  to  enforce  the  perform- 
ance of  this  alleged  duty  Is  tbe  purpose  of 
tbe  action. 

Under  the  section  quoted.  If  the  auditor 
compiles  with  the  request  before  sult^  or 
with  the  writ  after  suit  and  calls  the  at- 
tention of  the  commlssi<»erB  to  tbe  supposed 
grievances,  and  that  board  finds  **tbat  taxes 
or  assessments  have  been  so  erroneously 
charged  and  c<dlected,  they  shall  order  the 
auditor  to  draw  his  warrant  on  the  county 
treasurer.  In  favor  of  the  person  or  persons 
paying  the  same,  tor  the  full  amount  of  the 
taxes  or  assessmente  so  erroneously  charged 
and  coUected,  and  tbe  county  treasurer  shall 
pay  the  same  oat  of  any  surplus  or  vaux» 
pendad   funds  In  tbe   UMmtj  treasnx^. 


•  •  Another  clause  of  tiis  above  sec- 
tion is  worthy  of  notice:  "*  «  *  and  If 
at  any  time  tbe  auditor  discovers  that  any 
erroneous  taxes  or  assessmente  have  beoi 
charged  and  coUected  In  previous  years,  he 
shall  call  the  attention  of  the  county  com- 
mlsBioners  thereto  at  any  regular  or  fecial 
session  of  the  board,  and  If  tbe  commission- 
ers find,"  etc  It  would  seem  that  before 
the  auditor  Is  required  to  give  information 
to  tb»  board,  errors  of  tbe  kind  mentioned 
must  be  discovered  by  him.  In  this  case  the 
auditor  strenuously  assevte  there  are  no  such 
errors,  and  therefore  he  had  discovered  n^ne. 
Hence  be  bad  no  information  In  that  respect 
to  Impart  to  the  commissioners.  Insisting 
that  no  eiTors  are  on  the  duplicate  against 
relator,  and  that  he  has  discovered  none,  we 
oluerve  the  use  of  the  extraordinary  writ  of 
mandamus  to  compel  him  to  discover  them 
and  give  Information  thereof  to  tbe  commls- 
sioners.  It  will  be  claimed,  however,  that  he 
discovers  that  which  be  ought  to  discover. 

One  or  more  members  of  this  court  doubt 
tbe  rigbt  to  the  remedy  in  mandamus  in  such 
a  case,  and  the  reasons  for  tbe  doubt  are 
quite  forcible.   But  Inasmuch  as  this  court, 
j  in  Lewis,  Auditor,  t.  State  ex  reL  Mullikan, 
GO  Ohio  St  87,  51  N.  SL  440,  entertained  the 
I  remedy  by  mandamua  upon  allegations  some- 
1  what  similar  to  those  made  here,  Invoking 
j  tbe  aid  of  tbe  same  section  of  the  statute 
I  (section  1088.  Ber.  Bt  18&2),  we  have  c<m- 
j  eluded  to  dispose  of  the  controversy  as  the 
I  parties  have  made  it 

What  are  the  grievances  ot  tbe  r^tor, 
Kramer?  The  facte  agreed  upon  are  that  he 
owns  a  lot  and  building  in  Clndnnatt  front- 
ing 28  feet  on  north  side  of  C!ourt  street 
The  building  originally  was  a  three-story 
brick.  In  the  year  1890  he  changed*and  re- 
modeled it  by  tektog  out  the  entire  front 
and  rear  walls,  and  replacing  them  with 
new-  walls.  Tbe  new  walls  were  constructed 
of  two  thicknesses  of  brick;  tbe  outside  brick 
being  new,  and  the  inside  bdng  old  brick, 
taken  from  old  walls.  The  front  wall  was 
faced  with  new  buff  pressed  brick.  On  tbe 
fioors  above  the  ground  floor,  new  bay  win- 
dows were  nmstructed,  two  on  each  floor, 
extending  4  feet  over  the  sidewalk.  Bef<we 
the  change  tbe  ground  floor  was  divided  Into 
2  storerooms,  with  a  central  ball  and  stair- 
way between  them.  The  upper  floors  were 
divided  into  10  living  rooms,  5  on  each  floor. 
As  reconstructed,  these  fioors  were  made  in- 
to 18  living  rooms,  being  divided  into  4  flate, 
of  4  rooms  each;  being  8  rooms  on  each  floor. 
A  new  roof  was  constructed  on  the  entire 
building,  and  new  kitchen  plumbtog  was  put 
on  each  floor  for  the  use  of  each  flat  The 
new  roof  and  plumbing  Is  worth  more  than 
1100.  In  the  year  1900  the  annual  assessor 
for  the  Ninth  Ward,  where  the  premises  are 
situate,  returned  these  Improvemente  as  a 
new  structure,  at  a  valuation  of  91,100,  biit 
allowed  a  deductton  of  ^260  for  the  destroyed 
portlflD  of  tbe  bvlldlnc;  nuking  a  net  addl* 
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tlon  of  98BO  to  be  added  to  the  raluatlon  of 
the  property  as  it  then  stood  on  the  du- 
plicate. When  the  board  of  supervisors,  act- 
ing at  an  annual  board  of  eqoallzatlon,  came 
to  consider  the  retoms  of  the  annual  luees- 
aore,  including  the  return  in  controversy, 
and  after  viewing  the  premises,  they  found 
the  ImproTements  to  be  ctf  the  ralne  of  $1,- 
460  for  taxation,  and  Increased  the  assessor's 
return  feoo,  and  ordered  that  f 1,450  be  added 
to  Ibe  valuation  on  the  duplicate  for  tba  year 
UKK^  which  addition  was  made  by  the  audi- 
tor. No  notice  was  served  tm  Eranm  ot 
Oils  added  valuation,  under  sectitm  2804.  Bev. 
St  1882.  Kramer  paid  the  taxes  in  Decem- 
ber, 1900,  on  the  new  valuatlni,  witbont  pro* 
test  So  mndi  for  the  facts.  The  action  of 
the  annual  aasesscH:  above  described,  and  the 
proceedings  of  the  board  increasing  the  as- 
sesBor's  return  In  the  sum  ot  $600;  are  both 
assailed,  and  branded  as  not  only  emmeons, 
but  illegal,  and  tbe  drenit  conrt  ordered  the 
auditor,  because  ot  these  man,  to  '^call  the 
attention  of  the  eommissionerB  fiiereto,'*  In 
order  that  tbe  taxes  which  Kramer  bad  paid 
on  the  increased  valuation  may  be  restcned 
to  him. 

Counsel  for  fbe  parties,  In  oral  argument 
and  In  their  briefs,  bave  discussed  the  va- 
rious statutory  provlsiMU  made  for  the  list- 
ing of  property  and  collection  of  tax»;  also 
for  the  correction  of  the  tax  Usto  and  tax 
duplicates,  so  that  errors  of  Mulsslon  and 
commission  may  be  corrected.  But  we  de- 
cline to  aasnme  tbe  unnecessary  burden  oC 
constming  all  such  provWcma.  It  is  snffl- 
cient  to  say  that  while  it  is  to  be  lamented 
that  our  system  of  statutes  rating  to  the 
subject  of  taxation  Is  not  made  clearer  and 
more  harmonlom.  It  doea  appear  that  In  its 
various  *t)rovl^nB,  tbe  Leglslatiire  has  in- 
tended to  rrach,  for  purposes  ot  taxatitHi.  the 
property  of  every  citizen,  whatever  Its  form 
may  be,  and  whicb  la  not  by  law  exempt  to 
the  end  that  all  shall  bear  their  Just  share  of 
the  public  burdens. 

In  this  case,  the  action  of  the  annual  as- 
sessor is  Bald  to  be  Justified  by  section  2753, 
Bev.  St  1882.  For  the  purpose  of  this  case, 
we  quote  it  in  part:  "At  tbe  time  of  taking 
the  llste  of  personal  property  tbe  assessor 
■shall  also  take  a  list  of  all  real  property 
which  shall  have  become  snbject  to  taxation 
and  is  not  on  the  tox  list  and  affix  a  value 
thereto,  according  to  the  rules  prescribed  for 
district  assessors  In  assessing  real  estato; 
and  be  shall  also  make  and  return  a  list  ot  aU 
new  bnUdli^s  or  other  structures  of  any 
kind  of  over  f  100  In  value,  tbe  value  of  which 
shall  not  bave  beoi  previontiy  added  to,-  or 
Included  In  the  valnatkui  of  the  land  on 
which  such  structnrea  have  beoi  erected, 
spedfyluK  tbe  tract  or  lot  of  land  on  which 
each  of  sadi  Btmctnres  has  been  erected, 
the  kind  of  structure  and  the  value  which, 
In  his  opinion,  has  been  added  to  sn^  tract 
or  lot  hy  tbe  erection  thereof.  *  *  *^  It 
Is  further  provided  in  this  section  that  it  the 


assessor  ascertains  that  any  structure  of  any 
Und,  or  orcbards,  timber,  or  ornamental  trees, 
have  been  destroyed  by  fire,  flood,  cyclone, 
or  storm,  tbe  value  of  which  Is  ov&e  $10Qt 
and  which  have  been  included  In  the  valua- 
tion of  the  preceding  year,  he  shall  deter- 
mine how  much  less  valuable  the  tract  or  lot 
has  be«i  rendered,  and  make  due  return 
ttereof.  It  will  be  observed.  In  tbe  part  of 
tbe  section  quoted,  that  the  asaesaor.  In  pei^ 
forming  his  duties  In  relatl(ui  to  new  bolld- 
ings  and  any  other  stx^ucture,  shall  proceed 
according  to  tbe  rule  presorlbed  tor  district 
assessors  In  assesdng  real  estate;  and  one 
of  the  rules  Is  found  In  section  2793,  Rev.  St 
1882,  as  follows:  **For  the  purpose  of  en- 
abling tbe  assessor  to  determine  the  value  of 
buildings  and  other  Improvements,  he  is  here- 
by required  to  rater,  with  the  oonsent  of  tlie 
owner  or  occupant  therein,  and  fully  to  ex- 
amine all  bnildings  and  Btrncturea  of  what- 
ever Und,  whicb  are  by  this  title  elGber  lia- 
ble to  or  exempt  from  taxation.'*  In  tbe 
case  at  bar,  no  "new  buUdlnga"  wer^  fbnnd 
by  the  assessor,  nor  what  can  pnveriy  be 
called  "additions"  to  existing  buildings.  The 
case  tnms  on  what  meaning  we  attedi  to 
the  words  ''other  stmctnree  ot  any  kind."  mm 
found  in  section  2768.  We  are  aided  In  ar; 
riving  at  this  meaning  by  section  2730,  Bev^ 
St  1892,  which  Is:  "In  this  title  the  terms 
'real  property"  and  'land'  shall  be  held  to 
mean  and  include  not  only  land  ItBeU;  whetb- 
er  laid  out  in  town  loto  or  othowlee,  irith  all 
things  contained  therein,  but  also,  unless  oth- 
erwise specified,  all  buildings,  structnrea,  and 
improvements,  and  fixtures  of  whatever  Und 
thereon.  •  •  •"  Section  2763  foUowa  In 
the  same  title.  The  "structure^"  it  not  over 
$100  in  value,  escapes  return,  so  that  minor 
Improvemento  and  r^ialrs  are  not  to  be  val- 
ued. Tbe  "structure"  contemplated  moat  be 
of  a  snbstentlal  character,  such  as  to  attract 
attention,  and  show  a  marked  change  In  tiie 
appearance  and  condition  of  tbe  pn^erty. 
rather  than  such  change  as  occurs  in  making 
iiuddentel  and  necessary  r^Mttrs.  Tbe  "stmc- 
tnre*!  need  not  be  a  "new  building,"  or  an 
addition  to  an  existing  building,  as  an  "addi- 
tion" la  generally  constructed  on  the  ground, 
and  annexed  to  the  original  building,  or  pla- 
ced on  top  of  the  same.  Kramer  made  sub- 
stentlal  changes  tn  his  building,  as  we  bave 
seen.  Preserving  the  outlines,  dlmendona. 
and  shape,  be  made  new  ftont  and  rear 
walls,  u^ng  new  mat«ial  tm  tbe  puipoae— 
bi  tbe  front  more  costiy  and  omameatol 
brick— and  constructing  bay  windows  In  the 
front  of  the  upper  stories;  thus  adding  con- 
venience and  beauty  to  the  entire  building. 
Be  remodeled  the  upper  floors,  and  made  4 
flats,  having  In  all,  16  rooms.  Did  all  tbis 
constitute  a  "structure  of  any  kind,"  within 
the  meaning  ot  the  statnteT  This  word  ew- 
tainly  la  not  confined  to  a  structure  Inde- 
pendent cf  any  other  existing  building  or 
structure,  for  sucb  meaning  would  render  the 
word  tau^erattve.   The  Century  Dlctkmary 
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deflnM  tbe  word  *%tractQTe^  as  follows:  *'A 
fitting  together,  adjustment,  building,  erec- 
tion, a  balldlng,  edifice,  stmeture.  (1)  The 
act  of  building  or  constructing;  a  building 
up.  (2)  That  wblch  Is  built  or  constructed; 
an  edifice  or  bnllding  of  auj  kind;  in  the 
widest  aenBe,  any  production  or  piece  of  work 
artificially  built  np,  or  composed  of  parts 
Joined  together  In  some  definite  manna;  any 
construction."  The  Standard  Dictionary 
gives  a  similar  defiultton.  Taking  the  latter 
branch  of  the  definition,  we  hare  no  difficul- 
ty in  reaching  tbe  concluidon  that  the  chan- 
ges made  and  new  woric  and  material  placed 
In  the  building  by  Kramer  constitute  a  "struc- 
ture," within  the  meaning  of  that  word  as 
used  In  tbe  statute.  The  conclusion  Is  made 
somewhat  clear  by  the  subsequent  language 
of  the  section,  where  the  annual  assessor  is 
required  to  note  the  destruction  of  struc- 
tures, orchards,  timber,  etc.,  by  fire,  storm, 
and  ^elone,  and  fix  tbe  pnver  deduction  to 
be  made  from  the  fqrmer  valuation,  and  re- 
tnm  tbe  same  to  tbe  auditor,  so  that  the 
owner  may  have  the  benefit  of  a  correspond- 
ing redoctlon  of  valuation. 

It  has  been  suggested  that  In  section  2803, 
Rev.  8t  1892,  ^vision  is  made  for  drcnm* 
stances  like  tbe  present,  wherein  Uie  auditor 
la  clothed  with  authority  to  ftct  It  reads. 
In  part:  "In  all  caaes  where  any  county  au- 
ditor shall  discover,  <x  have  his  attention 
called  to  the  fact,  that  any  assessor  In  any 
previous  year  shall  have  omitted  to  return, 
or  shall  in  any  future  year  omit  to  return  any 
lands,  town  lots,  or  any  improvements,  struc- 
tures or  fixtures,  thereon,  subject  to  taxa- 
tion, situated  wiUiin  his  county,  •  •  •  It 
shall  be  the  duty  of  said  auditor  to  ascertain 
the  value  tliereof  for  taxation,  as  near  aa  may 
be,  and  to  enter  said  lands,  town  lots  or  im- 
provements, upon  the  duplicate,"  eto.  In  our 
Judgment,  this  section  adds  argument  in 
favor  of  our  construction  of  section  2763,  be- 
cause it  is  plain  that  tbe  duty  as  to  such 
structures,  improvements^  etc.,  rests  [Prima- 
rily on  tbe  annual  assessor,  and  it  is  on  bis 
omission  of  duty  tiiat  the  auditor  may  pro- 
ceed and  place  such  proper^  on  the  dupU* 
cate^  and  fix  its  taxable  value.  In  short,  all 
provisions  of  the  tax  laws  aim  at  a  proper 
return  of  all  species  of  property  for  taxa- 
tion that  is  not  lawfully  exempt,  and  demon- 
strate that  the  state,  through  its  various 
agencies.  Is  a  very  industrious  tax  gatherer. 

Another  proposition  urged  against  tbe  tAar- 
ges  made  against  Kramer  on  the  duplicate 
is  that  he  received  no  notice  of  the  increase 
In  valuation  of  his  property,  made  either  by 
the  assessor,  or  the  addition  thereto  made  by 
the  annual  board  of  equalization.  This 
board,  after  viewing  the  premises,  added  $600 
to  the  return  made  by  the  annual  assessor; 
and  this,  too,  without  notice  to  Kramer,  un- 
der  section  2804,  Ber.  St  This  Is  one 
the  facts  agreed  upon.  There  Is  no  provision 
chat  requires  the  assessor  to  give  notice  of 
an  addition  that  be  may  make  to  former 


valuation.  It  was  the  duty  of  Kramer  to 
list  the  new  structure,  and.  If  h^  did  not  do 
so.  the  assessor  coold  do  so  irtille  visiting 
the  owner  for  the  purpose  of  asdbrtalnlng 
what  he  owned  that  is  subject  to  toxatton. 
Does  the  stetute  (section  280«Q  require  the 
annual  board  of  equalization  to  give  nottoe 
to  the  property  owner  befwe  It  can  Increase 
tbe  valuation?  As  bearing  upon  tbe  qne»- 
tlon,  we  quote  from  the  secti(m;  *'8aia 
board  sbaU  have  power  to  hear  complaints, 
and  to  equalize  the  valuation  of  all  real  and 
personal  property,  moneys,  and  credits  within 
the  county,  •  •  •  provided,  tliat  said 
board  shall  not  reduce  tbe  value  of  the  real 
pnqierty  of  the  county  bdow  the  aggregate 
value  thereof  as  fixed  by  the  state  board  of 
equalization,  nor  below  Its  aggregate  value 
on  the  duplicate  ot  the  preceding  year,  to 
which  shall  be  added  the  value  of  all  new 
entries  and  new  atmctnres  over  the  value  of 
those  destroyed,  as  returned  t>y  the  sterol 
township  assessors  for  the  current  year;  pro- 
vided, further,  that  except  as  to  new  struc- 
tures, and  structures  destroyed,  and  lands 
and  lots  brought  onto  the  tax  list  since  tbe 
preceding  decennial  stete  board  of  equaliza- 
tion, the  annual  county  board  shall  not  in- 
crease or  reduce 'the  valuation  of  any  real 
estate,  except  upon  reasonable  notice  to  all 
persons  dlrectiy  interested,  and  an  oppor- 
tunlty  for  a  full  bearing  of  the  question  In- 
volved. •  •  It  Is  quite  obvious  from 
the  above  language  that  as  to  new  structures, 
and  certain  other  property  described,  no  no- 
tice to  Kramer  was  necessary;  and  the  an- 
nual board,  whose  time  of  meeting  la  fixed 
by  stetute,  may  Increase  the  value  placed  <hi 
new  structures  b^  the  annual  assessor  with- 
out previous  notice  to  the  owner  of  the  prop- 
erty. Xbe  new  structure  In  question  was  not 
in  existence  at  the  preceding  decennial  valua- 
tion, but  came  Into  existence  during  tbe  run- 
ning of  the  decennial  period;  and  it  would 
seem  that,  from  tbe  tenor  of  section  2804, 
there  is  no  inhibition  against  the  annual 
board  adding  the  value  of  a  new  structure 
without  notice  to  the  owner.  It  was  his 
du^  to  have  listed  the  structure  himself, 
and  tbe  board  was  underteklng  to  perform 
an  omitted  duty.  In  Glenn  et  a1.,  Exrs.,  v. 
Ralne,  Auditor,  65  Ohio  St  682,  48  N.  B. 
1112,  this  court  affirmed  the  Judgment  of 
the  superior  court  of  Cincinnati,  at  general 
term,  wherein  a  question  very  similar  to  ours 
was  decided.  See  80  Wkly.  Law  Bui.  SO. 
In  that  case.  Hunt  J-,  speaking  for  the  court 
sums  up  the  controvert  as  follows:  "There 
is  nothing  in  the  law  requiring  the  board  of 
equalization,  before  It  revlem  the  action  of 
tbe  ward  assessor  In  the  matter  of  new  struc- 
tures, to  serve  notice  on  the  awn&e.  No  such 
construction  has  been  given  our  tax  legisla- 
tion, and  a  careful  examination  of  the  law 
shows  no  pnvlslDn  which  requires  It  to  be 
done.  •  *  •"  A  careful  reading  of  that 
case  convlnoeB  ns  that  the  principle  there 
announced  met  tbe  approval  of  this  court  In 
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Glenn  T.  Ralne^  Aadltor.  55  OUo  St  68%  48 
N.  E.  H12. 

On  tlie  whole  case,  as  it  appears  In  tbe 
record,  we  bold  that  the  circuit  court  erred 
In  awarding  mandamus,  and  its  Judgment  is 
reversed,  and  tlift  petition  of  the  relator  Is 
dismissed. 


(69  Oblo  SL  6U) 

MCRDOCK-WBST  CO.  T.  LOGAN  et  aL 

(Supreme  Court  of  Ohio.   Feb.  2, 

OIL  AND  OAS  LBASS-CONSTRtTcnON-^AHBIOU- 
OUS  CONDITIONS— RENT  FATBIBNT 
—DAMAGES. 

1.  An  (ril  lease  for  and  during  the  term  of  60 
dajs  from  the  data  thereof  "and  as  much  long- 
er thereaftCT  ae  oil  or  gas  shall  be  fouod  in 
paying  quaotities,"  contained  the  following 
langhage:  "The  orilling  of  one  well  to  be  com- 
mewied  on  these  premise  within  siztr  days  from 
the  execntion  of  tms'  lease,  onaToidahle  delays 
excepted,  and  in  case  of  failure  to  commence 
drilling  of  a  well  within  such  time  as  herein 
specified,  the  parties  of  tbe  second  part  agree 
to  pay  the  parties  of  the  first  part,  for  such  de- 
lay, tbe  sum  of  fifty  dollars  per  month  from 
the  time  limited  for  completing  such  well,  pay- 
able by  check  in  advance  or  directly  to  the  party 
of  the  first  part,  and  the  parties  of  the  first 
part  agree  to  accept  such  sum  as  full  conoid' 
eration  and  payment  for  such  delay  until  one 
well  shall  be  completed  unless  this  lease  is  sur- 
rend^ed  before  said  payment  ts  due.  It  is  here- 
by expressly  agreed  that  a  failure  to  commence, 
prosecute  and  complete  the  drilling  of  auy  .well 
or  wells  or  to  pay  any  rental  berembefore  wen' 
tloned  within  the  time  limited  for  the  same 
shall  render  this  lease  null  and  void."  This 
language  is  ambiguous,  and  whether  the  pay- 
ment of  $50  per  month  as  therein  stipulated 
may  be  construed  as  payment  of  rent,  thereby 
extending  the  term  of  the  lease,  as  claimed  by 
the  lessees,  or  whether  it  must  be  c<ai8trued  as 
a  payment  of  liquidated  damages  tor  delay,  as 
-is  claimed  by  the  plaintiffs,  is  not  decided;  but, 
OD  the  hypothesis  that  the  term  was  extended 
for  00  days  in  addition  to  the  original  term,  tbe 
lessees  coold  not  hold  over  kmger  than  sudi  ad- 
ditional Ume  unless  th^  actually  fonnd  and 
produced  oil  in  paying  guanttties  within  that 
time.  A.  finding  of  indications  of  oil,  or  the 
existence  of  conditions  which  rendered  it  prob- 
able that  oil  in  paying  quantities  would  be 
found  if  the  well  were  operated  in  a  certain 
way.  Is  not  sufficient,  of  itself,  to  extend  the 
term  of  the  lease. 

2.  Tbe  stipolatlon  in  the  lease  that  the  term 
shall  continue  "as  much  ItHiger  thereafter  as 
oil  or  gas  sball  be  found  in  paying  quanti- 
ties" requires  that  oil  or  gas  shall  he  actually 
discovered  and  produced  in  paying  qnantitleB 
within  the  term. 

3.  Upon  the  hypothesis  that  the  payment  of 
SCO  per  month,  under  tbe  stipulations  of  the 
lease,  was  payment  of  rent,  the  failure  of  the 
lessees  to  pay  $50  for  the  month  from  April  22. 
IfiOO,  to  May  22,  1900,  rendered  their  lease  null 
and  Toid  from  and  after  April  2%  IfiOa 

(SyDaboB  hr  the  Court) 

Error  to  Circuit  Court,  WaBtalngton  Oomi- 

ty. 

Action  by  the  Murdoct-West  Company 
against  Logan  and  others.  The  plalntlft  In 
error,  a  partnership.  Is  a  lessee  from  John 
Llghtner  and  wife  under  a  lease  for  operat- 
ing and  drilling  for  petroleum  oil  and  gas, 
dated  May  2S,  1900;  and  this  suit  was  Insti- 
tuted by  tbe  plaintiff  -in  error  to  oijoln  the 


defendants  in  errw  from  operating  under  a 
prlOT  lease  for  like  pnrjKwes,  dated  Decem- 
ber 22.  1800.  The  court  of  common  pleas 
granted  a  perpetual  Injunction,  as  prayed 
for,  against  tbe  defendants  in  «Tor.  On  ap- 
peal tbe  drcnlt  court  found  for  tbe  defend- 
ants. maklDg  a  special  finding  ot  faets,  and 
entered  a  decree  tiiereon  for  tbe  def«idaDt& 
Beversed. 

McOonlca  &  Dwigglns,  C.  O.  Mlddleswart, 
and  M.  R.  Paterson,  for  plaintiff  In  error. 
A.  D.  Follett,  A.  Leo.  Weil,  and  Gbarles  M. 

Tborp,  for  defendants  In  error. 

DAVm.  J,  The  lease  to  tbe  defendants  In 
error,  also  defendants  below,  contained  the 
following  clanse:  "Tbe  parties  of  the  second 
part,  or  their  assigns,  to  have  and  to  hold  tbe 
said  premises,  for  tbe  said  purpose  only,  for 
and  during  the  term  of  sixty  (GO)  days  from 
the  date  thereof,  and  as  much  longer  there- 
after as  oil  or  gas  shall  be  found  in  paying 
quantities."  Tbe  defendants  did  not  com- 
mence to  drill  a  well  on  the  leased  lands 
witbin  60  days  from  tbe  date  thereof,  and 
therefore  no  oil  or  gas  was  found  witbin  that 
time,  so  that,  If  tbe  rights  of  the  defendants 
were  to  be  determined  solely  by  that  clanse. 
their  lease  expired  on  the  22d  day  of  Pebm- 
ary,  1900.  But  the  defendants  claim  that 
the  term  of  their  lease  was  extended  to  April 
22,  1900,  and  that  within  that  time  oU  In 
paying  quantities  was  found,  which  entitles 
them  to  a  continuaQce  of  tbe  lease  thereafter 
so  long  as  oil  or  gas  shall  be  produced  in  pay- 
ing quantities.  The  basis  of  this  contention 
Is  tbe  principle  that,  when  a  lessee  holds 
over  after  tbe  expiration  of  the  term  of  the 
'lease,  tbe  lessor  has  the  option  to  treat  him 
as  a  trespasser  or  as  a  tenant,  under  the 
terms  of  the  original  lease.  The  lessor,  John 
Llghtner,  In  this  Instance,  accepted  payment 
from  tbe  defendants  of  $50  on  March  1.  1900, 
and  $50  on  March  22.  1900,  whereby  it  is 
claimed  he  treated  tbe  defendants  as  his  ten- 
ants, and  extended  tbe  term  of  the  lease  to 
April  22,  1900,  "and  as  macb  longer  tbM«- 
after  as  oil  or  gas  shall  be  found  in  paying 
quantities."  The  plalntifts  maintain,  on  tbe 
other  hand,  that  these  payments  were  not 
received  as  rent,  but  that  they  are  In  tbe  na- 
ture of  liquidated  damages  tar  unavoidable 
delays  in  commencing  and  completing  the 
drilling  of  a  well  on  tbe  leased  lands.  Gas 
Co.  T.  George,  161  Pa.  47,  61,  28  Atl.  1004. 
The  provisions  of  tbe  lease  which  lead  to 
these  opposite  propositions  are  as  follows: 
"The  drilling  of  one  well  to  be  commenced 
on  these  premises  within  sixty  (60)  days  from 
the  execution  of  this  lease,  unavoidable  de- 
lays excepted,  and  In  case  of  failure  to  com- 
mence drilling  of  a  well  within  such  time 
as  herein  specified,  the  parties  of  tbe  second 
part  agree  to  pay  the  parties  of  the  first  part 
for  such  delay,  the  sum  of  fifty  d<41ars  per 
month  from  the  time  limited  tar  completing 
such  well,  payabfe  by  check  in  advance  or 
directly  to  the  party  of  tbe  flxst  part;  ai^  tbe 
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parties  ot  the  test  psrt  agrse  to  ueeept  sacb 
turn  as  fall  considaKtiim  and  paTmoit  for 
■ucb  delay  until  one  well  sball  b»  completed 
unless  this  lease  Is  snrrendered  before  said 
payment  is  ine.  It  Is  hereby  expreraly 
a^eed  that  a  failure  to  commence,  prosecute 
and  complete  the  drlllbig  ot  any  well  or 
wells  or  to  pay  any  rental  hereinbefore  men- 
tioned within  the  time  limited  for  the  same 
shall  render  this  lease  noil  and  void."  The 
diversity  of  views  as  to  the  true  meaning  of 
this  langnage,  and  as  to  the  legal  effect  of 
acts  done  in  performance  of  it.  is,  perhaps, 
pardonable,  for  the  language  Itself  is  amblgu- 
ons.  The  payment  of  950  per  month  would 
seem,  from  one  point  of  view,  to  be  spob:«i 
of  as  "rental  berelnbtfore  mentlonedt"  and 
It  Is  spoken  of  as  "payment  for  snch  delay"; 
that  Is  the  "unavoidable  delayai"  previously 
mentioned.  The  "rentaf  herelnbeforR  men- 
tioned" may  refer  to  the  royalty  of  oi^e- 
elghth  of  the  oU  which  should  be  produced, 
and  the  payment  of  flOO  par  annum  for  each 
and  every  well  ftom  which  gas  shonld  he 
sold,  which  are  dsewhwe  and  "hereinbefore 
mentioned."  But  aoc^ting  the  constmctbm 
of  the  lease  contended  for  by  the  defendants, 
It,  nevertheless,  "oil  or  gam  in  paying  quan- 
tities" was  not  found  within  the  term  of  the 
lease  as  extended  to  April  22,  1900,  the  right 
oi  tt^  defendants  to  hold  and  operate  up<m 
the  leased  lands  expired  at  that  date.  But 
the  defendants  say  that  the  circuit  court 
found  that  a  well  was  drilled  by  the  defend- 
ants, and  "that  cdl  was  found  in  p^ing  qnan- 
Utiea  in  said  well  on  April  8,  1000,"  the  day 
before  the  pumping  began.  We  think  that 
this  "finding"  Is  a  mere  argumentative  con- 
clusion from  the  special  findings  of  fact  by 
the  court,  that  It  Is  inctmslstent  with  and  Is 
unwarranted  by  the  facts  found,  and  that, 
upm  a  review  Jif  the  wh<de  evidence,  there  Is 
no  competmt  evidence  to  support  it 

The  circuit  <»urt  finds  that  tlie  defoidants 
mi  April  8,  1900;  completed  an  lAl  well  un- 
der th^  leaae^  ''which  was  drilled  through 
the  oil-beating  sand  which  underlay  said 
tract  of  land,  and  from  which  oil  was  then 
being  produced  in  paying  quantities  on  |vera- 
isea  adjt^ng  said  tract  of  land."  There  Is 
not  a  word  in  the  testimony,  nor  in  this 
finding;  that  oil  was  actually  produced  on 
the  ^y  the  well  was  completed.  It  Is  fur- 
tber  found  that  "after  completing  saM  well 
on  April  S,  1900;"  the  defendanto  *pnmped 
the  same  with  the  drilling  machine  which 
bad  drilled  said  wen,  commencing  on  the 
morning  itl  April  0, 1900,  until  about  noon  on 
April  12,  1900^  when  they  ceased  pumping 
the  same,  and  *  •  •  that  said  well  was 
not  pumped  again  until  June  1,  1901^  when 
it  was  pumped  by  means  of  a  power;  such 
pumping  oontlnulng  until  June  8.  1000,"  at 
which  time  further  pumping  by  tba  defend- 
anta  was  enjtdned.  The  pumping  In  June 
was  after  the  lessor  had  declared  tlie  leaso 
void,  and  aftw  the  plaintiffs  had  acquired 
their  title;  and  the  defen^ts  were^  no 


doubt;  moved  to  do  this  pumping  tqr  tbe  ac- 
tion of  the  lessor  and  the  plaintiffs.  But 
with  the  exception  of  the  flnding  "that  oil 
was  found  In  paying  quantities  in  said  well 
on  April  8,  l^OC^"  tlie  day  the  well  was 
drilled  in,  and  the  day  before  the  pumping 
began,  we  look  in  vain  In  the  findings  of  the 
circuit  court  or  In  the  evidence  for  anything 
which  shows  that  oil  was  produced  In  paying 
quantitlea  prior  to  April  22d,  when  the  lease, 
as  extended  by  the  payments  of  f  50  per  each 
month,  would  expire.  The  circuit  court  finds 
that  the  pumifing  to  April,  1900,  was  for  the 
purpose  of  testing  tlie  well,  and  that  *ihe 
results  at  such  tests  showed  that  said  well 
would  produce  oil  In  paying  quantities,  as 
was  thai  and  there  believed  by  the  owners  of 
said  lease  and  the  owner  of  said  tract  ot 
land."  It  Is  further  found  that  the  defend- 
ants, "upon  such  test,"  ascertained  "Uiat 
such  well  would  probably  produce  oil  in  pay- 
ing qnantltiei^"  and,  further,  that  the  defend- 
anta,  "having  decided,  as  a  result  of  such 
tert;  Oiat  such  well  would  produce  oil  in 
paying  quantities,  determined  to  pump  said 
well  by  means  of  a  power,"  etc  All  this 
demonstrates  that,  whlla  the  partiea  Inter- 
ested may  have  entertained  a  well-founded 
opinion  as  to  the  outeome  of  the  well,  oil 
to  paying  quantities  bad  not  yet  been  found, 
obtatoed,  or  produced.  In  order  to  (»ntlnue 
their  lease  beyond  the  stipulated  tlm^  it  was 
necessary  for  the  lessees  to  find  oU  In  paying 
quantities.  For  this  purpose  it  wm.b  not  suffi- 
cient to  complete  a  well  having  some  todica- 
tions  of  oil,  or  a  .well  which  might  be  de- 
veloped toto  a  well  producing  oil  in  paying 
quantities,  but  the  lessees  must  actually  find 
oil  in  paying  quantities,  and  this  Is  the  same 
as  obtaining  and  producing  it  to  paying 
quantities.  Cassell  v.  Crotbers,  193  Pa.  359. 
366,  367,  308^  44  Ati.  440.  This  the  defend- 
anto did  not  do  before  April  22.  1900,  and 
their  rigtate  nndor  the  lease  ended  when  th^ 
ceased  to  operate  tiie  well  on  April  12,  1900. 
and  did  not  complete  it  to  the  potot  of  pro* 
duclng  oil  to  paying  quantities  wlthto  the 
term  ending  April  22,  1900.  Detlor  et  al.  v. 
Holland,  S7  Ohio  St.  402,  40  N.  B.  600,  40 
L.  B.  A.  266;  Gas  00.  v.  Tiffin,  B8  Ohio  St 
420,  64  N.  a  77.  Nor  Is  this  all.  If  the  de- 
fendanto were  justified  to  bellevtog,  and  did 
believe^  Uiat  the  well  could  be  developed  into 
a  well  which  would  produce  oil  In  paytog 
quantities  by  the  use  of  a  power,  and  they 
set  about  completing  the  well  to  that  extent 
by  that  means»  with  the  consent  of  the  lessor, 
the  obligation  was  i^n  them,  by  their  con- 
tract, to  compenaate  the  lessor  tor  the'  un- 
avoidable delay  to  diring  so^  by  oontlnuing  to 
pi^  ISO  a  month  to  advance;  and,  t^on  the 
hypothesis  that  such  payment  was  rent 
which  would  extend  the  original  term  of  the 
lease,  then,  by  the  «press  terms  of  their 
conttact,  the  failure  of  defendanto  to  pay  f  50 
tfft  the  month  from  April  22d  to  May  22d  ren- 
dered the  lease  null  and  void.  Ligbtner  was 
thereafter  at  liberty  to  make  a  new  leas^ 
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and  the  lease  to  Uw  plaintiffs,  dated  May  23, 
1900,  la  valid. 

Judgment  of  tba  clrcnit  court  reversed, 
ud  Judgment  tat  plalntlffB. 

BUBKBT,  a      and  SFEAB  and  PBIGB; 
concur. 


t69  Obio  St.  500) 

BGHUMAaHBB  t.  UcOALUP  et  sL 
(Sapreme  Court  of  Ohio.    Feb.  2.  1904.) 

ADMINISTRATORS— TRUST  COMPA NIBS— CONSTI- 
TUTIONAL LAW— DENIAL  OF  AP- 
POINTMENT—RKVIBfW. 

1.  Tniat  companies  are  without  capacity  to 
receive  and  exercise  appolutmeiits  as  adminia- 
tratoin  of  the  estates  of  deceased  persons,  be- 
cause the  legislatioD  evincing  an  uitention  to 
clothe  them  with  soch  capadty  (sections  3821c, 
8821f,  Rev.  8t.)  ia  void,  being  of  a  general  na- 
ture, and  not  of  uniform  operatton  throughout 
the  state,  as  is  required  by  lection  26,  art.  2, 
of  the  Constitution. 

2.  The  court  of  common  pleas  has  Jurisdiction 
to  review  an  order  of  the  probate  court  denying 
the  right  to  administer  the  estate  of  a  deceased 
penwn,  which  section  6005,  Bev.  St,  coattm 
upon  toe  next  of  Idn,  If  a  eaitablo  person. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Franklin  Ooun^. 

Application  by  Sarah  O.  McCalllp  for  an 
appointment  as  administrator,  and  applica- 
tion by  Mary  M.  Schumacher  for  the  ap- 
pointment «f  the  State  Savings  Bank  & 
Trust  Company  as  administrator  under  the 
will  of  Cotton  H.  Allen.  From  an  order  af- 
firming the  Judgment  of  the  common  pleas 
reversing  an  order  appointing  the  trust  com- 
pany, Mary  M.  Schumacher  brings  error. 
Judgment  of  circuit  court  reversed. 

The  will  of  the  late  Cotton  H.  Allen  having 
been  admitted  to  probate  In  Franklin  county, 
It  became  necessary  for  the  probate  court  to 
appoint  an  administrator,  with  the  will  an- 
nexed, of  bis  estate.  Application  for  such 
appointment  was  made  by  Sarah  O.  McCal- 
llp, his  sister,  as  next  of  kin.  An  application 
was  also  made  by  Mary  M.  Schumacher, 
plaintior  In  error,  for  the  appointment  of  the 
State  Savings  Bank  &  Trust  Ckimpany  as 
administrator.  The  probate  court,  upon  the 
evidence  adduced,  found  that  Mrs.  McCallip 
is  the  next  of  kin,  but  that  she  was  unsuit- 
able for  the  discharge  of  the  trust,  and  there- 
fore denied  her  application;  It  appointed  the 
trust  company  to  administer.  A  bill  of  ex- 
ceptions was  signed,  showing  the  evidence 
upon  which  the  court  based  Its  finding 
against  Mrs.  McCallip;  and  a  petition  In  er- 
ror was  filed  by  her  In  the  common  pleas 
court  for  the  reversal  of  the  order  appoint- 
ing the  trust  company,  as  well  aa  of  the  or- 
der refusing  her  appointment  The  court  of 
common  pleas  reached  the  conclusion  that 
the  trust  company  was  not  entitled  to  admin- 
ister, and  that  the  probate  court  had  erred, 
upon  the  evidence  submitted  to  It  in  finding 
that  Mrs.  McCalllp  is  not  a  suitable  i>erson 
to  administer,  and  reversed  both  orders  of 
the  probate  court  Upon  a  petition  in  error 
Bled  in  the  dxcntt  cotvrt,  tiiat  court  afiArmed 


the  Judgment  of  the  court  of  common  pleas 
In  reversing  the  order  appointing  the  trust 
company,  and  reversed  the  Judgment  of  the 
court  of  common  pleas  in  reversing  the  order 
refusing  the  appointment  of  Mrs.  McCallip. 

Bargar  &  Bargar,  for  plaintiff  In  error. 
Booth,  Keating  &  Peters  and  W.  H.  Jones, 
for  defendant  In  &nor  State  Savings  Bank 
&  Trust  Go.  Arnold,  Morton  &  Irvine  and  B. 
W.  McCoy,  for  defendant  In  error  Ohio  Trust 
Go.  EMward  U  Taylor,  J.  W.  Mooney,  and 
Bdmund  Smith,  for  defendant  In  error  Mc- 
Callip. 

8HAUCK.  J.  (after  stating  the  facts).  The 
plaintiff  in  error  and  the  State  BavingB  Bank 
&  Trust  Company  Insist  that  the  probate 
court  bad  authority  to  appoint  the  trust  com- 
pany as  admlnlstrfitor,  and  tliat  the  court 
of  common  pleas  and  circuit  court  erred  in 
adjudging  that  its  appolntmmt  was  void.  In 
support  of  that  view,  it  is  said  that  the  au- 
thority is  derived  from  sections  624,  6005. 
Rev.  St,  which  are  of  uniform  operation. 
The  former  of  these  sections,  following  the 
provisions  of  the  CTonstltution.  veeta  In  tbe 
probate  court  exclusive  Jurisdiction  to  grant 
and  revoke  letters  of  administration,  and  to 
control  the  conduct  and  settle  the  accoimta 
of  executors  and  administrators.  It  does  not 
attempt  to  define  the  qnalificattons  of  admin- 
istrators. The  two  sections,  being  In  pari 
materia,  should  obviously  be  construed  to- 
gether. The  latter  section  prescribes  tbe  or- 
der In  which  competent  persons  are  ^titled 
to  admintatw:  First  husband  or  widow  of 
the  deceased;  second,  the  next  of  kin  of  the 
deceased;  third,  a  creditor  oC  the  deceased; 
and,  fourth,  an  appointment  from  the  otber 
classes  failing,  "such  otber  person  as  It  shall 
think  fit;  provided,  however,  that  letters  of 
administration  shall  not  be  issued  upon  the 
estate  of  an  Intestate  until  the  person  to  be 
appointed  has  made  and  filed  an  affidavit 
that  there  Is  not,  to  hts  knowledge,  any  last 
will  and  teatameut  of  the  alleged  intestate. " 
Not  only  does  the  Istter  section  confer  no 
authority  for  the  appointment  of  the  trust 
company,  but  hy  prescribing  an  Indispensa- 
ble condition,  with  which  a  corporation  can 
not  comply,  It  forbids  the  conclusion  that 
such  authority  Is  conferred  by  either  aectlon. 
Apart  from  this  consideration,  the  view  ang- 
gested  confilcts  with  the  established  and  very 
familiar  doctrine  that  corporations  bare  only 
such  antborlty  as  is  vested  In  them  by  tbe 
law  of  their  creation. 

Another  consideration  urged  fn  favor  of  the 
validity  of  tbe  appoiotment  of  the  trust  com- 
pany is  that  it  is  Justified  by  sections  3S21c. 
3S21d.  3821f,  Rev.  St..  subsequently  enacted 
for  the  purpose  of  autborizlug  such  corpora- 
tions, among  other  things,  to  exercise  tbe 
functions  of  administrators  and  other  tms- 
tees.  Tbe  pertinent  provisions  are  found  in 
the  first  and  last  of  the  three  sections  dted. 
Tbe  general  grant  of  anthortt;  contained  la 
■ectlon  3821e  la  "to  accept  and  execato  all 


Digitized  by 


Google 


aaHUUACHBB  T.  MoOALLIP. 


987 


such  truata  of  vwtj  description  aa  maj  be 
coiamltted  to  such  coinpaiiy  by  any  person 
or  persona,  or  any  corporation,  by  grant,  as- 
signment, deTlse,  or  bequest,  or  wbicli  may 
be  committed  or  transferred  to,  or  rested  in 
said  company,  whether  tlie  same  be  to  act 
as  executor,  administrator,  assignee,  guard- 
lAn,  receiver  or  trustee,  or  In  any  other  trust 
capacity,  by  order  of  any  court  of  record  or 
probate  court,  in  the  county  in  which  such 
company  is  located,  and  its  principal  busi- 
ness Is  transacted."  SecUan  3S2ir  is  as  fol- 
lows: "The  proTlslons  of  sections  3821c, 
3S21d  and  3S21c  relating  to  the  power  of  the 
probate  Judge  to  appoint  any  such  company 
to  act  as  executor,  administrator,  assignee, 
guardian,  recelrer  or  trustee,  shall  apply  to 
probate  courts  in  all  counties  containing  a 
city  of  the  first  class,  and  to  all  probate 
courts  in  counties  containing  a  city  of  the 
second  class,  containing  by  the  last  preced- 
ing federal  census  a  population  of  less  than 
33,000."  The  constitutional  yalldlty  of  this 
legislation  Is  denied  because,  being  upon  a 
subject  of  a  general  nature,  it  is  not  of  oul- 
form  operation  throughout  the  state,  as  Is 
required  by  section  26,  art  fi,  of  the  Consti- 
tution. In  support  of  the  Talldlty  of  the  leg- 
islation. It  is  contended  that  its  object  Is  to 
grant  Jurisdiction  to  the  probate  court,  and 
that  being  within  the  proTlaions  of  section  8, 
art.  4,  of  the  Constitution,  which,  in  defining 
the  Jurisdiction  of  that  court;  provides  for 
"such  other  Jurisdiction,  in  any  county,  or 
counties,  as  may  be  provided  by  law,"  the 
subject  Is  released  from  the  operation  of  sec- 
tion 26  of  article  2.  But  it  la  obvious  that 
tbe  purpose  of  this  legislation  was  not  to  con- 
fer upon  the  probate  court  Jurisdiction  to  ap- 
point administrators,  (or  that  had  been  con- 
ferred upon  It  by  the  Constitution  of  18M, 
and  tbe  laws  which  were  at  once  enacted 
pursuant  to  It;  and  It  has  been  in  that  court 
continnonsly  until  tbe  present  time-. .  The  ob- 
vious purpose  of  the  legislation  is  to  confer 
upon  the  corporations  named  authority  to  re- 
ceive and  exercise  the  appointments  therein 
mentioned.  Including  that  of  administrator. 
Tbe  qualifications  of  administrators,  being 
as  universal  as  tbe  administration  of  estates, 
should  be  admitted  to  be  a  subject  of  a  gen- 
eral nature.  It  does  not  seem  necessary  to 
repeat  what  has  been  said  upon  that  subject 
In  recent  decisions.  It  is  further  urged  that 
section  SS21f  gives  to  these  provisions  a  uni- 
form operation  throu^^out  the  state  because 
it  extends  them  to  every  county  which  con- 
tains a  city  of  the  first  class  or  a  city  of  tbe . 
second  class  having  a  population  less  than 
33,000.  Of  this  section  nothing  need  be  said, 
except  that  It  Is  tbe  perversion  of  a  classifl- 
catlon  which  Is  void,  even  tor  the  purposes 
for  which  it  was  contrived.  Its  value 'la  that 
of  a  counterfeit  bill  purporting  to  have  been 
Issued  by  an  Insolvent  bank. 

We  are  also  asked  to  adopt  the  view  that 
the  power  in  question  Is  conferred  npon  trust 
companies  by  section  3S21c  and  that  that 
vectLon  is  of  nnifonn  operation  throughout 


tbe  state,  and  that  we  may  give  it  effect  by 
wholly  rejecting  section  3821X.  Manifestly 
that  would  he  to  legislate  by  Jadidal  intar- 
pretatlon  by  giving  to  an  act  ot  the  General 
Assembly  an  operation  which  tbe  legislative 
department  bad  never  Intended.  A  brief 
has  been  filed  in  the  present  case  on  behalf 
of  tbe  Ohio  Trust  Company,  which  desires  to 
exercise  powers  of  this  character.  It  pre- 
sents the  view  that  section  3821f,  in  its  pres- 
ent form.  Is  a  later  enactment  than  the  pre* 
ceding  sections,  and,  since  It  is  void  for  re- 
pugnancy to  section  26  of  article  2,  the  re- 
pealing section  annexed  to  it  la  not  effective 
to  repeal  former  legislation.  '  That  the  re- 
peal of  a  valid  act  In  a  void  act  Intended  to 
supersede  It  may  Itself  be  void,  is  familiar 
doctrine.  But  in  order  that  It  may  be  ef- 
fective for  one  who  Invokes  It,  it  is  indls- 
pensable  that  the  authority  or  right  which 
he  claims  must  have  been  given  by  tbe  for- 
mer valid  act  In  recognition  of  this  re- 
quirement, counsel  cite  the  act  of  April  17. 
1882  (79  Ohio  Laws,  p.  101),  which  contained 
no  section  equivalent  to  section  8^1f.  The 
obvious  purpose  of  that  act  was  to  enlarge 
the  powers  of  such  corporations  as  these, 
but  it  contained  no  terms  suggestive  of  the 
legislative  Intention  to  endow  them  with 
capacity  to  administer  the  estates  of  de- 
ceased persons.  Such  capacity  cannot  be 
Inferred  from  authority  to  act  as  testamen- 
tary trustee  In  "the  care  and  management  of 
pro[>OTty,"  and  to  act  as  depositaries  for  ad- 
ministrators and  others  occupying  positions 
of  trust  Tbe  next  act  dted  as  meeting  the 
requirements  of  this  doctrine  is  that  of  April 
28,  1801  (88  Ohio  Laws,  p.  407).  Conceding 
tbat  this  act  contains  terms  appropriate  to 
confer  upm  these  corporations  the  capacity 
now  claimed,  its  operation  was  defined  and 
limited  by  section  3821f,  then  enacted  as  a 
part  of  tlie  same  statute;  the  section  then 
giving  to  the  act  even  a  more  restricted 
operatltm  than  does  the  section  in  its  pre** 
ent  form.  An  analysis  ot  all  the  legisIatloD 
upon  the  subject  leada  to  two  ccmclusious, 
either  of  them  fatal  to  the  claim  that  the 
trust  company  has  capacity  to  administer: 
(1)  The  Legislature  has  never  attempted  to 
clothe  corporations  with  capacity  to  act  as 
administrators  In  I'Vanklln  county;  (2)  it  has 
not,  by  a  valid  act,  authorized  them  to  act 
in  that  capacity  anywhere.  We  do  not  fol- 
low counsel  to  the  consideration  of  the  al- 
leged benefits  to  result  from  clothing  cor- 
IMratlons  with  such  powers.  Such  consider- 
ations are.  In  the  first  Instance,  at  least  for 
the  General  Assembly.  Until  It  shall  at- 
tempt to  exercise  such  povrer  by  enacting  a 
statute  which  affects  every  constituency,  and 
thus  engages  the  attention  and  Interest  of 
every  Senator  and  member,  the  Judicial  con- 
sideration of  its  power  will  be  premature. 

By  a  cross-petition  in  error,  Mrs.  McGta.1- 
Ilp  seeks  the  reversal  of  the  Judgment  of 
the  circuit  court  against  her.  The  probate 
court  had  found,  upon  tbe  evidence,  tbat  she 
ia  tbe  next  of  kin  of  the  decedant  but  tbat 
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«he  Is  not  a  flttltable  person  to  administer 
the  eitate.  On-ber  petition  In  error,  pre- 
senting the  evidence  upon  wlilch  the  probate 
court  bad  reached  the  conclusion  that  she  is 
not  a  suitable  person  to  act  as  administrator, 
the  court  of  common  pleas  found  that  the 
conclusion  was  not  Justiiied  by  the  CTldence, 
and  reversed  the  Mder  of  the  probate  court 
in  tliat  regard.  The  circuit  court  reversed 
the  Judgment  of  the  court  of  common  pleas 
in  favor  of  Mrs.  McCallip,  and,  proceeding  to 
render  the  Judgment  which  it  thought  the 
court  of  common  pleas  should  have  rendered, 
it  dismissed  the  petition  in  error  which  sbe 
bad  filed  in  the  court  of  common  pleaa  This, 
of  course,  Implies  the  opinion  of  the  circuit 
court  that  the  court  of  common  pleas  was 
without  Jurisdiction  to  review  the  order  of 
the  probate  court  denying  the  right  which 
the  statute  confers  upon  ttie  next  of  kin,  if  a 
suitable  person.  The  conclusion  of  the  cir- 
cuit court  is  said  to  be  authorized  by  Mon- 
ger v.  JeflTrles,  62  Ohio  St  149,  66  N.  B.  6M. 
and  the  cases  which  are  there  dted.  But 
that  case,  and  two  of  those  which  it  cites, 
related  to  the  conclusiveness  of  an  order  of 
the  probate  court  removing  an  administrator 
previously  appointed.  The  tliird  case  dted 
related  to  the  conclusiveness  of  an  order  of 
the  probate  coart  respecting  the  appoint- 
ment of  a  trustee  in  insolvency.  Xone  of 
them  Involved  the  effect  of  statutory  provi- 
sions conferring  the  right  to  administer,  such 
as  is  conferred  upon  tbe  next  of  kin  by  sec- 
tion 6006,  Bev.  St  The  effect  of  that  sec- 
tion upon  the  conclusiveness  of  an  order  of 
tbe  probate  court  denying  the  right  to  admin- 
ister which  it  confers  was  tlie  precise  subject 
of  consideration  In  Todhunter  v.  Stewart,  39 
Ohio  St.  181,  where  It  was  held  that  an  ap- 
peal from  such  order  might  be  taken  to  the 
court  of  common  pleas.  The  case  is  author- 
ity for  tbe  conclusion  that  an  order  of  the 
probate  court  denying  tbe  right  of  adminis- 
tration wllich  the  statute  confers  upon  the 
next  of  kin  la  reviewable. 

Tbe  Judgment  of  the  circuit  court  affirm- 
ing the  Judgment  of  the  court  of  common 
pleas  against  the  right  of  the  trust  company 
to  administer  should  be  affirmed,  and  its 
Judgment  reversing  the  Judgment  of  tbe 
court  of  common  pleas  in  favor  of  Mrs.  Mc- 
Callip flhonld  be  roversed.  Jodgment  ac- 
cordingly. 

SPEIAB,  DATIS,  PRIGB^  and  CRBW.  JJ., 
concur. 

m  Oblo  St  4«2) 

KELLT  ISLAND  LIME  &  TRANSPORT  CO. 
V.  PAGHUTA. 
(Supreme  Conrt  of  Ohio.    Feb.  %  1904.) 

MASTER  AND  SERVANT— NEGLIGE NCB  OF  FEL- 
LOW SERVANT. 

1.  Ad  employer  is  not  liable  to  one  servant 
bi  his  empl<9  for  the  negligence  of  another  serv- 
ant when  both  are  engaged  In  a  common  serv- 
ice, and  no  power  of  coDtrol  is  given  to  the  one 
over  the  other,  where  the  cegligeQce  complained 
•f  oonsists  only  la  the  nonp^ormanca  of  soma 


set  or  dnty  Incidental  l»  tbe  genenl  uuploj' 
ment  and  to  the  proper  and  safe  condnct  and 
prosecntim  of  the  buadneas  In  which  both  are 

engaged. 

2.  P.  was  employed  by  the  plaintiff  in  error  as 
a  labors  In  itk  limestone  quarry.  8.  and  O. 
were  employed  as  workmen  in  the  same  quanr. 
Neither  had  any  anthority  or  control  over  the 
other,  bot  the  tare*  were  all  under  the  immedi- 
ate direction  and  control  of  the  same  foremaii, 
and  were  all  engaged  In  the  same  common  enter- 
prise and  common  business,  viz.,  that  of  quar- 
rying and  getting  out  limestone.  In  working 
and  operating  said  quarry,  one  of  the  methods 
adopted  for  hreaUiuc  vp  and  gettiiw  ont  tha 
stone  was  that  of  "battery  blasting.''  S.  was 
charged  with  the  duty  of  preparing  and  firing 
these  batteiT  blasts,  and  of  ^ving  notice  and 
warning  to  tiie  Mher  workmen  in  the  Qaarrr 
whenever  such  blast  .was  about  ta  be  ez^oded. 
O.  assisted  9.  tn  the  preparation  of  these  bat- 
tery blasts,  and  it  was  the  custom  for  one  or  the 
other  of  these  men  to  give  warning  or  notice. 
P.,  while  working  in  said  quarry,  was,  becaow 
of  the  failure  to  give  him  proper  warning,  stnick 
by  a  Btone  thrown  out  by  the  ezplonon  of  a 
battery  blast  and  receive  injuries  fnnn  wUch 
he  died.  BelA,  that  they  were  fellow  servanta, 
and  that  the  negligence  of  S.  in  tailing  to  jrira 
P.  warning  was  the  negligence  of  a  feUow 
servant  for  which  the  employer  is  not  liable. 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Ottawa  County. 

This  action  was  originally  brought  In  the 
court  of  common  pleas  of  Ottawa  county,  by 
the  defendant  In  error,  Anna  Pacbuta,  as  ad- 
ministratrtx  of  the  estate  of  her  deceased 
husband,  John  Pacbuta,  against  tbe  plaintiff 
In  error,  the  Kelly  Island  Lime  &  Transport 
Company,  to  recover  da:mages  for  the  allied 
wrongful  death  of  her  said  husband,  caused, 
as  she  averred  In  her  petition,  by  the  negli- 
gence of  said  company.  The  trial  In  tbe  com- 
mon pleas  resulted  In  a  verdict  and  judc- 
ment  In  favor  of  the  plaintiff  (the  defendant 
In  error  here)  for  $3,000.  This  Judgment  was 
affii'med  by  tbe  circuit  court,  and  defendant 
brings  error.  Reversed. 

Squire,  Sanders  &  Dempsey  and  9.  P.  Alex- 
ander, for  plaintiff  In  error.  William  Gor- 
don and  Jobn  F.  McCrystal,  for  defendant  in 
error. 

CREW,  J.  At  the  time  of  tbe  Injorr  to 
John  Pacbuta  which  resulted  In  his  death 
and  gave  rise  to  this  action,  he  was  employed 
by  tbe  plaintiff  in  error  as  a  qnarryman  in 
its  limestone  qnarry  at  Marblehead,  in  Otta- 
wa county,  Ohio.  He  bad  been  In  the  employ 
of  and  had-  woi^ed  for  said  company  tta 
about  20  years,  and  for  about  fi  yeara  had 
been  so  employed  in  the  company's  Qnarry 
at  Marblehead.  There  were  In  this  quarry 
two  ledges  of  rock,  an  upper  ledge,  known 
and  designated  In  the  evidence  aa  the  "flnx 
ledge,"  and  a  lower  ledge,  known  aa  the 
"limestone  ledge"  or  "lower  rock  ledge." 
These  ledges  were  from  9  to  12  feet  in  hel^tt 
and  the  upper  or  flux  ledge,  which  was  fur- 
thest soutiCt,  was  about  600  feet  distant  from 
the  lower  or  limestone  ledge.  At  tbe  time 
he  was  injured,  the  deceased,  John  Pacbuta, 
with  other  workmen,  was  working  npon  this 
lower  or  limestone  ledge,  and  was  engaged  in 
quarrying  and  breaking  up  and  removing 
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stone  from  Bald  qiian7<  The  metbod  em- 
jfifffdH  In  tills  quarry  for  loosening  and  get- 
ting  out  the  stone  was  tbat  of  blasting. 
Holos  were  drilled  atuwt  distances  apart  along 
these  ledges  of  ro^  tbeae  boles  wen  loaded 
or  ehaiged  with  powder  or  dynamite,  and 
tbe  charge  was  then  exploded  by  means  of 
an  electric  battery.  This  was  called  "bat- 
tery blaadng,"  ai^  the  usual  ^ect  of  snob 
blast  was  to  sever  tbe  edge  of  tbe  ledge  of 
rock  along  which  titie  blast  was  pUtced  from 
the  main  body,  after  which  tbe  rock  so  sever* 
ed  or  blown  off  was  broken  iq>  by  the  work* 
men  into  smaller  pieces,  and  when  so  brokra 
op  and  prepared  it  was  then  tipcen  to  the  kiln 
for  burning,  or  to  nllroad  cars  fbr  shipment 
The  blasting  at  this  qnany  was,  and  for 
several  years  had  been,  In  the  immediate 
charge  of  one  John  Scbaffer,  whose  duty  It 
was  to  superintend  tbe  preparation  uid  flr^ 
Ing  of  these  "battery  blasts,"  and  to  give 
warning  and  notice  to  the  other  workmm  In 
the  ouany,  when  a  bhut  was  about  to  be 
Itred,  tbat  they  might  seek  a  place  of  safety 
before  such  blast  should  be'  dlsdiarged. 
Bchaffer'had  as  an  assistant  In  the  prepara- 
tion and  firing  of  these  battery  blasts  a  man 
by  the  name  ot  Onko.  and,  In  obedlraice  to  ln> 
stmctlMis  Issued  by  the  general  quarry  fore- 
man, Mr.  Ftlhtbaom,  It  was  ttsnal  for  one  or 
the  other  of  these  two  men— SiAaflto  or  Onko 
--after  a  blast  had  been  pr^red  and  was 
ready  to  be  discharged,  to  give  notice  to  the 
ethn  woAmen  in  the  quarry  that  a  blast 
was  about  to  be  fired,  and  this  they  did, 
according  to  the  custom  of  the  quarry,  tqr  go- 
ing near  to  such  other  wcukmen  and  calling 
out  the  word  *'flre,"  after  which  sufficient 
time  was  allowed  them  to  get  under  cover  or 
to  withdraw  to  a  pbice  of  safety  before  the 
blast  was  discharged.  Scdtaffer,  who  fn  the 
tallage  of  the  quarry  was  known  as  tbe 
'^wderman,"  imd  no  authority  or  control 
over  Pachuta  or  the  other  workmen  em- 
ployed in  said  quarry;  but  Schaffer,  Onko, 
and  Pachuta  were  each  and  all  ot  tiiem  di- 
rectly and  Immediately  under  the  same  fore- 
msn,  Mr.  Vrnvk  W.  Flllabaum.  On  the  day 
of  and  Immediately  pitor  to  the  injury  re- 
ceived by  Pachuta,  which  resulted  In  his 
dteth,  a  number  of  holes  had  been  drilled 
in  the  iqiper  or  flux  ledge  of  said  quarry, 
and  these  holes  had  been  loaded  with  dyna- 
mite After  the  blast  had  been  so  prepared, 
Schaffer  sent  Onko  to  the  lower  let^  to 
notify  the  men  then  working  therc^  one  of 
whom  wss  Pachuta,  that  a  blast  ms  about 
to  be  discharged.  Onko  went  along  the  low- 
er ledge  and  gave  the  usual  vremtDg  by  call- 
ing out  "fire.**  Several  of  the  workmen 
heard  the  warning,  and  withdrew  to  a  place 
of  safety;  otfaon  claimed  th^  did  not  hear 
It.  Pachuta,  who  is  not  shown  to  have  heard 
tbe  warning,  remained  vrhere  he  was  then  at 
-work,  and  when  the  blast  was  discharged 
he  was  struck  by  a  stone  thrown  out  by  said 
blast,  and  recefved  Injuries  from  the  effects 
of  which,  four  days  later,  he  died.  To  re- 
eover  damages  for  causing  his  death,  this 


action  waa  brought  1^  his  administratrix 
against  the  plaintiff  in  error,  tbe  Kelly  Island 
Ume  &  TrauBport  Company,  aha  alleging  In 
her  petition  that  his  death  was  caused  by, 
and  resulted  from,  negligence  on  the  part  of 
said  company.  While  acts  of  negligence  oth- 
er than  that  of  a  fallvrs  to  give  noti«  were 
charged  by  defendant  In  error  to  her  petition, 
no  claim  waa  made  tbat  the  company  did 
not  «erclse  due  care  in  the  idection  of  Its 
servantB,  nor  la  there  any  charge  that  such 
servants  were  incompetent,  and  upon  the 
andbvnted  facta  of  this  case  no  r^ht  of  re- 
oov«vy  oists  in  her  favor,  and  no  hablUty 
on  the  part  of  phiintlff  In  vnor  Is  shown, 
unleoB  such  right  exists  and  anch  liability 
arises  from  a  failure  to  give  notice^  or  warn- 
ing to  Pachuta  tbat  a  battery  blast  was 
about  to  be  exploded. 

Assuming,  then,  aa  we  do  in  this  cas^  thht 
trtm  the  evidence  the  jury  was  authwlsed 
to  find  that  no  snch  notice  was  given  him. 
and  that  the  death  of  Pachuta  resulted  from, 
and  was  in  consequence  <tf,  the  failure  of 
Schaffer  to  give,  or  cause  to  be  given,  propw 
notice  of  the  intended  discharge  of  said  blast; 
the  only  question  we  have  thought  It  necee- 
aary  to  consider  uptm  this  record  is  whether 
such  neglect  and  failure  upon  the  part  of 
Schaffer  is  in  law  imputable  to  the  plaintiff 
in  error,  the  K^ly  Island  Lime  ft  lYansport 
Oompany,  who  was  the  common  employer 
of  Schaffer,  Onko,  and  Pachuta,  and  wheth- 
er such  company  Is  liable  for,  and  legally 
chargeable  with,  the  results  of  such  nei^ 
gence.  The  detomlnatUm  of  this  question 
involves  a  ocmsidcratlon  of  the  question  aa 
to  wheQier  or  not  Schaffer,  Onko,  and  the 
deceased,  John  Pachuta,  wwe  fellow  snv- 
anta.  Tbe  general  rule  that  a  commm  mas- 
ter  cannot  be  made  responsible  for  injuries 
resulting  to  a  servant  from  the  n^llgence  of 
a  fellow  seryant  is  a  principle  now  well  es- 
tablished in  almost  all  jurlsdictlonB.  This 
rule  in  Ohio  was  recognized  and  announced 
by  this  court  almost  half  a  century  ago  in 
the  case  of  Ballroad  Ga  v.  Keary,  8  Ohio 
St  201,  uid  has  since  been  followed  by  a 
long  and  unlnterrwted  line  of  decisions  to 
the  same  rffect 

It  remains,  then,  mly  to  determine  wheth- 
er, undor  the  rule  bk  Ohio  defining  and  pre- 
scribing who  shall  be  deemed  and  held  to 
be  fellow  servants,  John  Pachuta  was  a 
fellow  servant,  engaged  in  a  common  em- 
ployment, with  the  parties  Schaffer  and  Onko, 
who  had  charge  of  the  battery  blast  at  the 
time  Pachuta  was  injured.  At  the  time  of 
the  acddent  these  parsons  were  all  mgaged 
in  the  common  employment  of  getting  out 
stone  from  this  quarry— Schaffer  and  Onko 
in  blasting  the  Btoue  off  from  tbe  ledges,  and 
Pachuta,  after  it  was  so  blown  off,  in  break- 
ing ft  up  into  smaller  pieces,  and  tiius  pre- 
paring aiid  maUng  it  reedy  for  ttie  Uln  or 
for  shipment.  Although  working  in  dlffraent 
parte  of  the  some  quarry,  flieir  work  was  In 
connection  with  each  otbw,  and  bad  relation 
to  tbe  same  common  end,  that  ot  getting  out 
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tho  gtone,  and  their  co-operation  was  nec- 
essary to  brlug  about  tbat  result.  They  were 
nil  employed  by  and  were  serrlng  the  same 
master:  neither  was  In  a  position  of  sub* 
ordination  to,  or  subject  to  the  order  and  con- 
trol of,  the  other,  but  they  were  each  and 
all  of  them  under  the  Immediate  control  and 
authority  of  the  same  foreman,  Frank  W. 
Fillabaum,  and  wete  all  engaged  in  the  same 
general  work.  In  Ohio,  the  test  to  be  ap- 
plied in  determining  whether  a  particular 
serrant  la  a  vice  principal  or  a  fellow  serv- 
ant, except  In  certain  coses  where  the  rule 
has  been  modified  by  statute,  is  whetho-  or 
not  he  has  been  placed  by  bis  employer  in  a 
position  of  control  or  authority  over  his  co- 
employg.  Tbat  this,  rather  than  the  nature 
and  character  of  the  work  being  done.  Is'  the 
controlling  and  governing  test  In  this  state, 
^old  seem  to  be  well  settled  by  the  follow- 
ing authorities:  Railroad  Co.  v.  Keary,  8 
Ohio  St  201;  Railway  Co.  v.  Lewis,  33  Ohio 
St  196;  Railway  Co.  v.  Ranney,  37  Ohio  St 
665.  In  Railroad  Co.  t.  Keary,  we  find  the 
following  syllabus:  "Bnt  a  [H^dpal  is  not 
liable  to  one  servant  In  his  employ  for  In- 
juries resulting  from  the  carelessness  of  an- 
other servant,  when  both  are  engaged  In  a 
common  service,  and  no  power  or  control  is 
given  to  the  one  over  the  other.  They  stand 
as  equals  to  each  other,  and  are  alone  lia- 
ble for  the  injuries  tbey  may  occasion.  But 
when  the  failure  occurs  in  that  branch  of  the 
service  committed  by  the  principal  to  the 
subordinate  servants,  it  Is  their  fault  &iid 
not  that  of  their  employer,  and  a  breach  of 
their  obligations,  and  not  his;  and,  where 
they  enter  the  service  with  a  knowledge 
that  several  are  to  be  engaged,  each  takes 
upon  himself  the  hazards  of  the  employ- 
ment. Including  that  of  negligence  by  fellow 
servants,  and  public  policy  requires  that 
they  should  be  Interested  In  exercising  supers 
vision  over  each  other." 

In  Railway  Co.  v.  Lewis,  supra.  Day,  J., 
In  the  opinion,  says,  at  page  199,  38  Ohio  St: 
"A  master,  whether  an  Individual  or  a  cor- 
poration, Is  responsible  to  his  servants  for 
bis  own  negligence,  but  not  for  tbat  of  their 
fellow  servants.  This  Is  the  general  rule, 
subject,  however,  to  the  modification,  recog- 
nlzed  In  tbe  jurisprudence  of  this  state,  that 
where  one  servant  Is  placed  In  a  position  of 
subordination  to,  and  subject  to,  the  orders 
and  control  of  another  servant  of  a  common 
master,  and  the  subordinate  servant  without 
bis  fault,  Is  Injured  through  the  negligence 
of  the  superior  servant  while  both  are  acting 
in  tbe  common  service,  the  master  Is  liable 
therefor.  P.,  Ft.  W.  &  C.  Ry.  Co.  v.  Devln- 
ney,  17  Ohio  St  197;  Berea  Stone  Co.  t. 
Kraft  31  Obio  St.  287  [27  Am.  Rep.  510]." 

Again,  In  the  case  of  Railroad  Go.  v.  Mar^ 
grat  SI  Ohio  St  130,  37  N.  E.  11,  Judge 
Bradbury,  in  discussing  the  question  of  who 
are  fellow  servants,  at  page  141,  51  Ohio  St, 
page  13,  37  N.  E.,  says:  "Was  the  engineer 
In  charge  of  this  locomotive  a  fellow  serv- 
ant of  Matgrat  for  the  consequences  <^ 


whose  negligence  tbe  company  was  not  lia- 
ble to  the  latter?  Margrat  and  tbe  engineer 
in  charge  of  tbe  locomotive.- that  struck  him 
were  in  tbe  employment  of  the  same  master. 
The  former  was  a  brakeman  on  one  train, 
while  the  latter  was  an  engineer  on  another 
train  of  the  same  company.  Xeither  bad 
been  clothed  with  authority  over  the  other; 
therefore  the  relation  of  superior  and  subor- 
dinate between  them  bad  not  edsted  in 
fact  In  the  absence  of  such  relation,  their 
common  employer  would  not  be  liable  to  eir 
ther  for  injiu-les  received  through  the  negli- 
gence of  the  other,  unless  the  rules  of  law 
upon  the  subject  heretofore  announced  t>j 
this  court  have  been  abro^ted." 

In  the  light  of  these  authoritleB,  apon  tbe 
undisputed  facta  In  this  case,  the  conclusion 
that  Schaffer,  Onko,  and  Fachuta  were  fel- 
low servants  is  inevitable.  It  Is,  however, 
contended  In  this  case,  by  counsel  tw  de- 
fendant In  error,  that  because  of  the  nature 
of  the  work,  a  duty  was  by  law  Imposed 
upon  the  master,  the  Kelly  Island  Lime  A 
Transport  Company,  In  respect  to  fomlsli- 
Ing  a  safe  place  for  its  workmen,  and  tbat 
the  duty  so  Imposed  included  tbe  duty  and 
obligation  to  give  notice  and  warning  to  such 
workmen  whenever  a  blast  was  about  to  be 
discharged  In  said  quarry;  that  this  doty 
on  the  part  of  the  master  was  an  absolute 
duty,  and  that  it  could  not  be  delegated  by 
the  master  so  as  to  absolve  him  from  lia- 
bility in  case  of  the  failure  to  pCTfonn  snch 
duty  by  the  person  to  whom  the  same  mlffht 
be  delegated.  We  need  not  bere  enter  xtpon 
a  discussion  of  the  rule  as  to  tbe  liability  of 
an  employer  for  failure  to  furnish  a  "safe 
place,"  Inasmuch  as  snch  rule  can  bare  no 
application  to  a  case  such  as  we  are  now 
considering.  In  this  case  the  deceased,  Jotm 
Pachnta,  at  the  time  he  was  Injured,  waa 
working  in  an  open  qtiarry,  engaged  with 
other  workmen  in  gettljig  out  qnarrylns, 
and  removing  stone  therefrom.  The  quarry 
itself  was  not  an  unsafe  place,  and,  if  It 
became  so.  It  was  only  by  reason  of  tbe 
negligence  of  a  fellow  servant  engaged  tn 
a  common  employment  with  decedent,  and 
during  the  progress,  and  while  performing 
a  part,  of  the  work  Incident  to  such  codi- 
mon  «npIoyment  To  such  condition  of 
facts  the  rule  of  "safe  place**  can.  In  Ohlo^ 
have  no  application.  Railroad  Co.  v.  Webb's 
Adm'x,  12  Ohio  St  475;  Cbat  &  Mining  Col 
V.  Adm'r  of  Clay,  51  Ohio  St  642,  38  N.  BL 
610,  25  L.  R.  A.  848;  Cullen  T.  Norton,  126 
N.  T.  1,  26  N.  E.  905. 

In  Bupiwrt  of  the  claim  tbat  the  dangerooa 
character  of  the  work  and  the  obligation  of 
the  master  to  maintain  a  safe  place  Im- 
posed upon  the  plaintiff  In  error  tbe  abs<riate 
duty  of  giving  actual  notice  to  tbe  woiic- 
men  in  the  quarry  before  the  discharge  of 
each  battery  blast  counsel  for  defendant  tn 
error  cite  us  to  the  case  of  Mooney  v.  Belle- 
ville Stone  Co.  (N,  J.  Err.  &  App.)  39  Atl. 

39  L.  R.  A.  834,  where  It  la  held,  npon  a 
state  of  facts  Tery  almllar  to  those  la 
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case  at  bar,  that  tlie  glrlng  of  warning  wss 
a  duty  owed  by  the  employer  to  the  em- 
ployes, and  the  fallnre  of  tbe  foreman  of  a 
gang  of  workmen  to  perform  this  duty  care- 
fully was  imputable  to  the  defendant  as  em- 
-  ployer.  TUs  case  Is  directly  in  point.  But 
tbe  rule  tberelu  laid  down  cannot,  we  think, 
be  taken  and  accepted  bb  the  law  In  Ohio. 
In  holding  tbe  master  liable  in  this  case, 
the  New  Jersey  Court  of  Appeals  does  so 
upon  tbe  theory  that  the  duty  of  the  master 
to  maintain  a  "safe  place"  Is  Imperative  and 
absolute,  and  that  such  duty  Is  Tiolated,  and 
the  master  made  liable,  if,  through  tbe  neg- 
ligence of  a  fellow  servant,  because  of  bis 
failure  to  give  proper  warning,  the  place  Is 
made  temporarily  dangerous  and  unsafe  by 
the  doing  of  Uiat  which  in  the  prosecution 
of  tbe  particular  business  was  usual  and 
necessary  to  be  done,  and  the  doing  of  which 
was  but  a  part  of  and  incidental  to  the  prop- 
er conduct  and  management  of  such  busi- 
ness Itself.  In  other  words,  the  court,  In 
effect,  holds  that  the  obligation  and  duty  of 
the  master  Is  that  of  a  guarantor  or  lusurer. 
Such  is  not  the  law  in  Ohio.  Hence  the  doc- 
trine of  this  case  can  have  no  application 
In  this  state.  Railroad  Co.  t.  Webb's  Adm'x, 
12  Ohio  St  475;  Railroad  Co.  v.  Fitzpatrick, 
42  Ohio  Si  818.  Further,  the  New  Jersey 
rule  for  determining  the  liability  of  a  mas- 
tOT,  And  as  to  who  are  fellow  serrants,  Is 
not  the  same  as  tbe  rule  In  Ohio.  In  New 
Jersey,  the  character  of  tbe  wwk  being  per^ 
formed  Is  the  governing  test  (Knutter  t.  N. 
T.  &  N.  J.  Telephone  Co.,  67  N.  J.  Law,  640, 
52  Atl.  560),  whUe  in  Ohio  the  question  of 
control  Is  the  teat  to  be  applied. 

In  the  case  at  bar,  the  only  negligence 
shown  being  the  negligence  of  a  fellow  serv- 
ant of  the  decedent  John  Pactauta,  the  mas- 
ter, tbe  Kelly  Island  Ume  &  Transport  Com- 
pany, cannot  be  held  Uable  for  the  resists 
of  such  negligence.  Tiie  plalntUf  In  error 
was,  upon  the  record,  entitled  to  have  Judg- 
ment In  Its  favor,  and  Its  motion  to  arrest 
the  case  from  the  Jury,  and  for  Judgment 
ahonld  have  been  sustained. 

Judgment  reversed,  and  Jndgment  tor 
plaintiff  In  error. 

SPBAR,  DAVIS,  SHAUGK.  and  PBICT, 
JJ^  concur. 

(89  Ohio  8L  401) 

BAMILTON,  G.  ft  O.  TRACTION  00.  t. 
HAMILTON  ft  L.  ELECTRIC  TRAN- 
SIT CO, 

(Boprune  Court  of  Ohio.  Jan.  19,  1904.) 

■TKBET  RAILWAYS  —  RIGHT  OP  WAT  —  CON- 
PUCTINQ  GRANTS— INJUNCTION. 

1.  When  a  city  cooncil  has^  by  ordinance,  le- 
gally granted  to  one  street  railway  company  the 
Hght  to  constmct  ita  railway  and  lay  Its  track 
on  and  over  a  particular  part  of  a  designated 
etreet  within  said  city,  and  such  company  has 
ddy  accepted  said  grant  and  entered  apon  and 
takea  possession  of  the  right  of  way  so  specif- 
ically granted,  a  snbeequent  grant  by  said  dty 
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conndl,  or  its  successor  in  office,  the  board  of 
control,  of  the  Bame  right  of  way,  or  a  substan- 
tial part  thereof,  to  another  street  railway  com- 
pany,  for  like  pnrposeS,  will  not  of  itself  confer 
upon  tbe  sectmo  grantee  the  right  to  eater  upon 
and  take  posaesaioa  of  the  route  or  right  of  way 
BO  granted,  where  such  entry  and  possession 
by  It  will  materially  and  injuriously  interfere 
with,  intermpt  and  abridge  the  first  grantee's 
use  and  enjoyment  of  the  said  right  of  way. 
And  where  said  second  grantee  threatens  and 
is  about  to  take  possession  of  said  route  and 
right  of  way  under  and  by  virtue  of  its  said 
grant,  without  the  consent  and  against  tbe  will 
of  said  first  grantee,  and  without  having  a^ 
propriated  the  right  so  to  do,  it  will  be  restrain- 
ed from  BO  doing  \ry  Injancnon. 
(Syllabus  by  the  Court) 

Error  to  Circuit  Court.  Butier  County. 

Action  by  the  Hamilton  &  Lindenwald 
Electric  Tranalt  Company  against  tbe  Hamil- 
ton, Olendale  ft  CHndnnaU  Traction  Com- 
pany. Judgment  for  plalntttt.  and  defendant 
brings  error.  Affirmed. 

On  the  4th  day  of  August  1891,  the  city 
council  of  Hamilton,  Ohio,  by  ordinance  duly 
passed,  granted  to  tbe  Hamilton  ft  Unden- 
wald  Electric  Transit  Company,  defendant  in 
error,  the  right  to  construct  operate,  and 
maintain  an  electric  street  railroad  In,  upon, 
and  along  East  avenue  from  Grand  Boule- 
vard to  John  street,  and  beyond,  within  said 
city,  and  in  pursuance  to  said  grant  the  dty 
aatborltira  located  said  street  railroad  in  the 
central  portion  of  said  East  avenue.  In  ac- 
cordance with  said  grant  and  location,  tbe 
defendant  in  error  Immediately  thereafter 
constructed  in  said  central  pfnrtiou  of  said 
East  avenue  an  electric  street  railroad  with 
a  gauge  of  4  feet  8%  inches,  and  In  ac- 
cordance with  the  terms  and  conditions  of 
said  ordinance  It  has  ever  since  been  and 
is  now  engaged  In  operating  and  maintain- 
ing its  said  street  railroad  in,  upon,  and 
along  the  central  portion  of  said  avenue.  The 
franchise  so  granted  to  said  street  railroad 
was  for  a  term  of  25  years  and  the  same 
Is  still  In  full  force,  ^ect,  and  operation. 
Ou  the  22d  day  of  September,  1901,  thcf  board 
of  control  of  the  city  of  Hamilton,  Ohio, 
which  board  was  and  is  the  succwor  of  said 
city  council,  passed  an  ordinance  granting 
to  the  plaintifiF  in  «Tor,  the  Hamilton,  Glen- 
dale  ft  Cincinnati  Traction  Company,  tbe 
right  to  construct,  maintain,  and  operate  a 
street  railroad  in,  upon,  and  along  said  East 
avenue  from  Grand  Boulevard  to  John  street, 
and  by  the  terms  and  conditions  of  said  last- 
named  ordinance  said  Hamilton,  Glendale  ft 
CIndnnati  Traction  Company  was  to  con- 
struct its  tracks  with  a  gauge  of  S  feet  2^ 
inches,  said  tracks  to  be  laid  as  near  tbe 
center  of  said  East  avenne  as  practicable,  the 
rails  of  Its  said  track  being  placed  in  Juxtapo- 
sition to  the  rails  of  the  track  of  defend- 
ant in  error  theretofwe  laid  and  constructed 
In  said  avenue;  that  is,  the  plaintiff  In  error 
was  to  place  the  east  rail  of  its  track  along 
the  right  of  way  and  roadbed  and  across  and 
over  the  ties  of  defendant  In  error's  road 
8  Inches  west  of  the  east  rail  of  said  jriain- 
tiff  la  aTor*!  track,  and  to  place  the  weet 
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rail  of  said  plalnttS  In  taa^a  track  14  Indin 
vest  of  tbe  west  raU  of  said  defendant  In 
error'a  track,  and  to  make  ezcaTatltm  vauOiex 
the  rails  and  between  the  ties  on  said  d^ 
fendant  In  error's  roadbed  for  the  purpose 
of  constmcttag  its  said  road  by  putting  Its 
ties  therein  and  Its  xalla  thereon.  The  de- 
fendant In  error,  the  Hamilton  &  LIndenwald 
Electric  Transit  Company,  bronght  salt  In 
the  conrt  of  common  pleas  of  Butler  county, 
Ohio,  against  the  plalntUT  in  oror,  the  Hamil- 
ton, Olendale  &  Cincinnati  Traction  Company, 
to  enjoin  it  from  constracting  its  said  road 
in  the  manner  abore  described,  alleging  and 
claiming  In  its  petition  that  such  constmc- 
ilxm.  would  be  in  violation  of  its  <plalntjfrs) 
franchises  and  vested  rights  In  and  to  said 
portion  of  East  avenue  tb«i  and  theretofore 
used  and  occupied  Xxy  it  fw  the  purposes  of 
Its  street  railway  under  grant  ftom  ttie  city 
council  of  said  city  of  Hamilton,  and  that 
such  construction  would  Interfere  with  the 
operation  and  maintmance  of  Its  said  street 
railroad  In,  upon,  and  al<mg  said  portion  of 
said  Bast  avenue,  and  would  destroy  its  prop- 
erty  tights  and  franchises,  and  deprive  it  of 
Its  right  to  use  the  same,  and  its  rl^ts  un- 
dor  Its  grant  from  tlie  city  of  Hamilton.  The 
case  was  heard  In  the  common  pleas  court, 
and  was  afterward  appealed  to  the  drcnlt 
court  of  Butler  county,  Ohio.  On  the  trial 
In  the  drcult  oourt  the  following  Judgment 
and  decree  was  roidered  by  that  court:  "It 
ts  therefore  consldored,  adjudged,  and  de- 
creed by  the  court  that  the  defendant  be,  and 
It  Is  hereby,  perpetually  enjoined  from  oc- 
cupying, constructing,  laying,  or  maintaining 
a  street  railroad  In  said  East  avraue  tiom 
Grand  Boulevard  to  John  street  under  the 
grant  of  the  10th  day  of  August,  1801,  made 
by  the  board  mf  control  of  the  said  dty  of 
Hamilton,  unless  the  defendant  acquires  the 
right  by  appropriation;  and  this  order  is  made 
without  prejudice.  If  the  defendant  has  the 
right  so  to  do;,  and  it  Is  further  ordered  that 
the  plalotur  recover  Its  costs  herein,  taxed 

at  9  :  to  all  of  which  the  defendant  eat 

cepts."  The  plaintiff  In  error  seeks  by  the 
present  proceeding  to  obtain  a  reversal  of  this 
Judgment  and  decree  of  the  circuit  court 

Burcdi  &  Johnson  and  John  W.  Warring, 
for  plalntifT  in  errw.  Shepherd  &  ShafTer, 
tot  defendant  in  error. 

GREW,  J.  (after  stating  the  facts).  On 
tba  trial  of  this  case  in  the  circuit  court, 
the  court,  on  tlie  application  of  the  defendant 
the  Hamilton,  Olendale  &  Ondnnatl  Trac- 
tion Company,  made  and  stated  Its  flndli«  of 
facts  separately  from  Its  conclusions  of  law. 
It  found  and  stated  as  Its  concludons  of  fact: 
"That  the  plaintiff  owns  and  is  opwatlng  a 
street  railroad  In  the  tkty  of  Hamilton  nih 
der  grant  duly  made  to  It  over  and  along 
East  avenue.  In  said  dty  of  Hamilton,  from 
Grand  Bonlevard  to  John  street  and  nortlt- 
wardly  beyond,  and  that  said  street  railroad 
la  constructed  in,  on,  and  along  the  center 
•f  said  Bast  avmue^  and  that  the  same  has 


been  In  operation  for  more  than  ten  years 

last  pa^t;  that  the  constroctim  of  defend- 
antf s  road  by  straddling  the  west  rail  of  the 
tracka  of  the  plotntlfl's  road  and  by  pladng 
Hair  ties  between  and  In  and  upon  tiie  road- 
t>ed  of  the  said  {dalntUTs  road  as  now  con- 
structed, would  be  an  interference  with  the 
franchises  and  vested  rights  of  said  plaintiff 
company.  This  finding  Is  wltliout  prejudice 
to  Uitt  defmdant  appn^rlatlng  the  rights,  if 
authorised  by  law  so  to  do."  And  as  Its 
conduslfws  of  law:  '^e  court  finds  as  a 
conclusion  law  tliat  the  defendaitf  has  no 
right  to  Interfere  with  the  frandilses  <v 
vested  rights  of  the  Hamllttm  A  Undenwald 
Electric  Transit  Company  1^  placbv  iti 
tracks  as  it  is  isoposed  sod  Intended  to  be 
done^  or  straddle  the  trades  of  the  plain- 
tiff company  which  now  occupies  the  center 
of  said  East  avenue  trma  Grand  Bonlevard 
to  John  street"  The  fbllowing  dlaipam 
and  map  wHI  show  the  proposed  plan  of  con- 
struction of  the  track  and  road  of  plaintiff  in 
error  In  and  along  said  East  avenue^  and 
will  serve  to  Illustrate  the  relative  position 
and  location  of  ttie  same.  If  constructed,  to 
the  toad  and  tradn  <tf  the  defoidant  In  enror: 

PU.V  or  PscffosBD  Tbaok  GoHsmocnoH. 
Bast  Avk.  nou  Oasxhaoi  Pikb  Nobsb. 

•^^f^Eserrr  Track  of  H.^L.E.T.Co. 
—--PROPOSED  rjTAc^       H.<i.^CT,  Co  , 
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It  is  conceded  In  tbls  case  by  counsel  for 
plaintiff  In  error  tbat  the  findinf  of  facts  as 
made  by  tbe  circuit  court  was  not  only  war- 
ranted by  the  evidence,  but  tbat  "the  focts 
as  found  are  absolutely  true";  but  It  Is  clalm> 
ed  and  argued  1^  them  that  the  court's  de- 
duction therefrom,  and  Its  application  of  the 
law  to  the  facts  so  found.  Is  "logicaUy  and 
legally  untrue,"  for  the  reason,  as  they  Insist, 
tbat  the  Hamilton  &  Lindenwald  Electric 
Tranitit  Company  had  no  iMivate  property  in 
Its  roadbed  or  right  of  way,  and  that  it  had 
not  nor  could  It  have,  any  franchise  or  rested 
interest  or  rij^t  in  any  other  than  its  phys- 
ical, tangible  property,  such  as  its  tracks, 
ties,  and  other  structures  placed  npMi  and 
over  Its  roadbed  for  the  purpose  of  «iabling 
It  to  maintain  and  operate  Its  street  railway 
thereon,  and  that,  inasmuch  as  no  part  of 
said  pnverty  would  be  taken  or  used  in  the 
constmctlon  of  plaintiff  in  error's  railway  in 
the  manner  proposed,  plaintiff  in  errw,  under 
its  grant  from  the  board  of  control  of  the  dt; 
of  Hamilton  of  August  10, 1801.  has  the  right 
to  enter  upon,  occupy,  and  use  the  roadbed  of 
defendant  in  error  in  the  construction  and 
operation  of  Its  proposed  road  without  I^Uy 
appropriating  such  right,  and  without  mak- 
ing or  paying  any  compensation  therefw  to 
said  the  Hamilton  &  Lindenwald  Electric 
Transit  Company.  Whether  It  may  rigbt'- 
fuDy  do  this  Is  the  question  hera  presented 
for  determtnatl<Hi. 

The  pcwer  to  regulate  and  cwitrol  the  pub- 
lic streets  and  avenues  In  the  municipalities 
of  this  state  Is  by  statute  lodged  in  the 
manlctpal  authorities,  and  under  the  general 
statutory  powers  conferred  upon  such  au- 
thorities in  each  municipality  to  control  the 
nse  of  the  streets  within  its  ccMiiorate  lim- 
its and  to  prescribe  the  terms  and  conditions 
upon  which  they  may  be  used  and  occupied 
by  street  railways  it  cannot  be  doubted  that 
the  local  authorities  <3t  each  municipally 
may,  in  the  exercise  of  such  power,  grant  to 
a  street  railway  company  the  use  of  Its 
streets  for  railway  purposes,  and  may  desig- 
nate and  prescribe  the  particular  streets  and 
aTenues  that  shall  be  subject  to  such  use,  and 
the  particular  part  of  each  upon  which  the 
tracks  of  such  company  shall  be  constructed 
and  laid.  By  the  ordinance  of  August  4, 
1801,  the  dty  of  Hamilton  granted  to  the 
Hamilton  A  Lindenwald  Transit  Company  a 
certain  franchise,  whereby  said  company  was 
■othortaed  to  construct  its  street  railway  in, 
orer,  and  upon  cotaln  of  the  streets  and 
avenues  of  said  city  of  Hamilton,  among 
which  was  Bast  avenue  in  said  dty;  and  by 
the  terms  and  conditions  of  said  grant  said 
railway  was  to  be  located  and  constructed  as 
near  the  center  of  said  Bast  avenue  as  prac- 
ticable. This  grant  was  accepted  by  the 
Hamilton  &  Lindenwald  Transit  Company, 
and  its  street  railway  was  constructed  in  c<»- 
fonnlty  with  the  terms  and  conditions  of 
said  grant  and,  as  foond  b^  tlie  drcnlt  court 
ftw  more  than  10  years  said  street  railway 
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has  been,  and  it  still  is,  operated  and  main- 
tained by  said  company  over  and  along  said 
East  avenue.  Whether,  then,  any  vested  or 
exclusive  property  rights  were  acquired  by 
the  Hamilton  &  Lindenwald  Transit  Com- 
pany by  virtue  of  said  grant  and  its  subse- 
quent possession  taken  under  it"  In  fv  to  that 
part  of  Blast  avenue  actually  occupied  and 
used  by  it  in  the  ctmstruction  and  operation 
of  its  said  street  railway  is  the  primary  and 
controlling  questl<m  in  this  case.  Tbat  a  d^ 
coundi  may  not  by  express  grant  give  to  a 
street  railway  company  the  abatrfute  and  ex- 
duslve  right  to  occupy  and  use  the  streets 
of  the  city  for  street  railway  purposes,  thus 
creating  a  monopoly,  would  seem  now  In  this 
state  to  be  well  settled,  and  that  the  dt7 
council  of  the  dty  of  Hamilton  did  not  by 
the  making  ot  said  grant  to  the  Hamilton  & 
Lindoiwald  Transit  Company,  exhaust  its 
powers,  or  deprive  Itself  or  its  successors  ct 
the  right  to  make  additional  grants  to  other 
street  railway  companies  tor  like  purposes  In 
and  to  the  unoccupied  portions  of  the  same 
street  or  avonue,  would  seem  to  be  abun- 
dantly sustained  by  the  authorities.  But  It 
is,  we  think,  equally  well  settled  that  where 
the  tight  Is  given  by  ordinance  to  a  street 
railway  company  to  occupy  and  use  particu- 
lar parts  of  certain  streets,  and  the  grant  so 
made  la  accepted  and  acted  upon  by  the  gran- 
tee, the  dty  authoritiea  are  thereafter,  so 
loag  as  said  grant  remains  In  fnll  force,  nn- 
forfelted  and  unrevoked,  without  right  ot 
authority  to  grant  to  another  street  railway 
company  for  like  use  the  right  to  have  and 
occupy  without  appropriatl<»i  or  the  making 
of  compensation  therefor  to  the  first  grantee, 
precisely  the  same  ground  or  right  of  way 
first  granted.  To  permit  this  would  be  to 
sanction  and  allow  the  impairment  of  the  ob- 
ligation of  an  existing  contract  by  subsequent 
mnnlc^al  legislatUm  w  grant  This  may  not 
rightfully  be  done.  Oooley's  Const  Llm. 
38S;  New  Orleans  Gas  Oo.  r.  Louisiana  Light 
Co.,  116  U.  S.  6S0,  672,  6  Sup.  Ct  252.  29  L. 
Ed.  616;  City  Hallway  Co.  v.  Cmsens*  Ball- 
road  Co.,  166  U.  S.  667,  17  Sup.  Ct  653,  41  L. 
Ed.  1114;  Detroit  v.  Detroit  Citizens'  St  By. 
Co.,  184  U.  S.  868,  22  Sup.  Ct  410,  46  L.  Ed. 
692;  Canal  Co.  v.  Bailroad  Co.,  4  Gill  &  J. 
1;  The  State  ex  rel.,  etc.,  v.  Gas  Li^ht  ft 
Coke  Co.,  IS  Ohio  St  262,  282;  The  Brooklyn 
Central  Railroad  Co.  v.  The  Brwftlyn  City 
Kallroad  Co.,  82  Barb.  868. 

While  It  Is  undoubtedly  true  that  a  street 
railway  company,  under  a  grant  authorising 
it  to  occupy  and  use  certain  streets  for  the 
purpose  of  constructing,  operating,  and  main- 
taining thereon  Its  street  railway,  acquires 
DO  fee  In  tlie  soli  upon  which  Its  roadbed  Is 
constructed  and  Its  ties  and  tracks  are  laid, 
It  nevertheless  does  acquire  therein  a  fran- 
chise and  easement  which  becomes  and  Is 
Its  private  .prcq^rty;  and  it  has  the  right 
dmlng  the  life  of  the  grant  to  the  posaesslon 
and  enjoyment  ot  that  franchise  and  easa> 
ment  without  Interruptton  or  obstmctlMi 
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from  any  other  compaDy,  antil  sucb  time,  at 
least,  ai  It  may  voluntarily  surrender  the 
same,  or  be  legally  divested  thereof  by  aa 
authorized  appropriation  and  the  payment 
of  full  compensation  therefor,  as  required  by 
the  Constitution  and  lavs  of  the  'state  of 
Ohio.  The  right  which  the  grantee  acquires 
by  such  grant  la  more  than  a  mere  license. 
It  is  a  vested  property  right,  in  the  nature 
of  a  franchise  or  easement  In  and  to  the  par- 
ticular portion  of  the  street  designated  in  the 
grant  itself;  and  such  grant  carries  with  it 
the  right  of  exclusive  occupancy  and  user  of 
that  portion  of  tbe  street  for  the  purposes 
for  whlcb  it  is  granted,  in  so  far  as  sucb 
exclusive  occupancy  and  user  are  consistent 
with  the  welfare  and  convenience  of  the  gen- 
eral public;  and  where,  as  In  this  case,  there 
are  conflicting  claims  asserted  by  rival  com- 
panies, each  claiming  the  same  location  un- 
der grant  from  the  city  authorities,  and  for 
tbe  same  character  of  use,  such  claims,  even 
were  both  grants  authorized,  should  be  set- 
tled and  determined  by  applying  the  rule  that 
tbe  first  of  said  grantees  to  rightfully  occupy 
the  street  has  the  superior  and  better  claim 
of  right  thereto.  Judge  Elliott,  in  discussing 
this  question  in  his  valuable  work  on  Beads 
and  Streets,  at  section  760,  says:  If  tbe 
company  which  secures  the  first  grant  ac- 
tually occupies  tbe  streets  it  is  authorized  to 
use^  then  there  Is  much  reason  for  affirming 
that  Its  right  to  the  part  of  the  street  actual- 
ly occupied  and  used  Is  permanent  and  exclu- 
sive. By  actually  taking  possesion  of  the 
street  and  using  It  tot  the  accommodation  of 
tbe  public,  the  company  first  In  point  of  time 
does  sucb  acts  as  vests  its  rights."  The  rule 
as  thus  laid  down  by  Judge  Elliott  is  not  in 
conflict  with  the  spirit  and  policy  of  tbe  law 
which  forbids  municipal  corporattons  from 
creating  monopolies  by  favoring  one  corpora- 
tion to  tbe  exclusion  of  another.  As  said  by 
the  court  in  the  case  of  The  Indianapolis 
Cable  St.  By.  Co.  v.  The  Citizens'  St  Ry. 
Co.,  127  Ind.  888,  24  N.  B.  1060,  26  N.  K. 
893,  8  L.  B.  A.  539:  "Many  things  which  are 
lawful  are  from  their  nature  and  of  neces- 
sity monopolies.  *  *  *  As  a  street  railway 
company  has  no  legal  right  to  lay  Its  track 
upon  the  streets  of  a  city  without  tbe  permis- 
sion of  tbe  common  council,  If  the  city  should 
grant  such  right  to  one  company  and  refuse 
to  grant  It  to  another  the  company  to  which 
tbe  right  was  granted  would  have  a  monop- 
oly until  such  time  as  the  common  council 
should  grant  a  similar  right  to  some  other 
person  or  company.  So,  If  the  common  coun- 
cil should  grant  to  a  street  railroad  company 
the  right  to  lay  its  track  on  certain  streets 
which  were  too  narrow  to  admit  of  being 
occupied  by  other  street  railroad  tracks,  such 
company  would  have  a  monopoly  of  such 
streets.  It  is  plain,  therefore,  that  while 
monopolies,  as  a  general  rule,  are  unlawful, 
there  are  many  exceptions  to  tbe  rule.  The 
rule  applies  only  to  such  things  as  are  of 
common  right,  and  la  never  to  be  applied  to 


such  things  as  are  In  their  nature  a  monc^ 
oly."  Again,  It  la  said  in  Elliott  on  Roads 
and  Streets,  i  746:  "To  -deny  the  power  of 
the  Legislature  to  make  such  a  grant  would 
lead  to  the  unwarranted  conclusion  that  In 
no  case  can  tbe  Legislature  grant  the  right 
to  lay  or  operate  a  street  railroad  in  a  road 
or  street  for,  if  the  power  to  make  sucb 
a  grant  be  conceded,  it  necessarily  and  un- 
avoidably results  that  the  occupancy  of  the 
part  of  the  road  or  street  Is  exclusive,  as  two 
railroads  cannot  occupy  the  same  siiace. 
But  it  does  not  follow  from  this  that  a  mo- 
nopoly is  created,  for  other  parts  of  the  road 
or  street  may  be  granted  to  competing  lines. 
*  *  *  The  effect  of  a  grant  to  use  a  desig- 
nated part  of  a  highway  la  to  license  the 
company  first  in  point  of  time  to  occupy  and 
use  the  designated  apace,  but  it  does  not  fol- 
low from  this  that  the  statute  creates  a  mo- 
nopoly, since  others  may  occupy  other  parts 
of  tbe  same  highway."  The  grant  from  the 
city  authorities  of  the  city  of  Hamilton  to 
tbe  Hamilton  &  Undenwald  Electric  Transit 
Company,  being  then  a  valid  grant,  whatever 
the  nature  and  extent  of  tbe  right  and  In- 
terest required  thereunder  by  said  company 
to  ttiat  particular  part  of  Eaat  avenue  includ- 
ed in  said  grant  and  subsequently  possessed 
and  occupied  by  said  company,  it  follows 
that  whatever  Interest  it  did  acquire  la  its 
private  property,  although  acquired  and  held 
for  a  public  use.  and  is  tbaef«e  wlthtn  ttie 
protection  of  the  constitutional  prohibition 
"that  private  property  shall  not  be  taken  for 
public  uses  without  Just  compensation." 

It  remains,  then,  only  to  consldw  whether 
the  construction  of  plaintiff  in  wror'a  railway 
In  the  manner  proposed,  viz.,  by  placing  one 
of  the  rails  of  plaintiff  in  error's  track  on  tbe 
roadbed  and  between  tbe  two  rails  of  de- 
fendant in  error's  track,  would  constitute 
and  be  a  taking  of  defendant  in  error'a  pn^ 
erty,  within  the  constitutional  meaning  of 
that  term.  To  constitute  a  taking  of  pnq>- 
erty  it  la  not  necessary  that  there  should  be 
an  exclusive  appropriation,  a  total  aBsnmp 
tlon  of  pmsession,  or  an  absolute  and  total 
conversion  of  the  entire  property.  One  of  tbe 
valuable  Incidents  of  absolute  property  la  tbe 
right  of  user,  and  this  right  of  user  neces- 
sarily Includes  the  right  and  power  to  ex- 
clude others  from  its  use.  Hence  any  serious 
abridgment  or  Interruption  of  tbe  common 
and  necessary  use  of  property  may  amonnt 
In  law  to  a  taking,  and  entitle  the  owner  to 
compensation.  "A  partial,  but  sut»tantial, 
restrlctiou  of  the  right  of  user  may  not  an- 
nihilate all  tbe  owner's  rights  of  property 
in  tbe  land,  but  Jt  Is  none  tbe  less  troe  that 
a  part  of  his  property  Is  taten.  Taking  a 
part  Is  as  much  forbidden  by  the  Constita- 
tlon  as  taking  the  whole.  Tbe  difference  Is 
only  one  of  degree.  The  quantum  of  Interest 
may  vary,  but  the  principle  is  the  same" 
Wood's  Railway  law,  S  281.  In  this  case 
tbe  interruption  end  Injury  that  wonld  nec- 
eaaarlly  result  to  the  use  of  defendant  la 
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error's  property  to  tt  once  mtDifest  from  the 
nature  of  tbe  right  claimed  br.  plalntUI  In 
enoT,  tot  It  Is  not  susceptible  of  doubt  that 
the  Imposition  of  a  portion  of  plaintlfr  in 
error's  track  upon  the  roadbed  and  track  of 
defendant  In  error  would  be  productive  of 
delay  and  obstruction  to  the  cars  of  the  lat- 
ter in  the  reasonable  and  necessary  operation 
of  Its  road.  Indeed,  the  obstruction  and  de- 
lay would  be  precisely  the  same  us  if  the 
two  comiMinles  were  running  and  operating 
their  cars  over  the  same  track.  Yet  plain- 
tiff in  error  would  admittedly  be  without 
right  to  nm  its  cars  orer  the  tracks  of  de- 
fendant in  error  without  its  cons^t,  or  un- 
less it  should  flrst  have  obtained  the  right 
so  to  do  by  an  authorized  appropriation. 

Upon  the  facts  of  this  case  as  found  by  the 
circuit  court  we  are  6t  opinion  that  the  de- 
fendant in  error  was  entitled  to  the  injonc- 
ttoa  prayed  for*  and  the  Judgment  of  the 
circuit  court  la  therefore  affirmed. 

DATISk  8CHAU0K,  and  PBIGEV  JJ^  con- 
cur. 


(«  Ohio  St.  621) 

BTJlTB  t.  ferrklu 

(Supreme  Court  of  OUa    Feb.  %  1904.) 

ORIHINAL  LAW-CONDUCT  OF  jmiT— CAUSB 
PINALLT  8UBHITTGD-SEPARATION  Or  JUBT 
— COURT  FROCGDURB. 

1.  A  cause  is  finally  submitted  to  the  jorr, 
wlthlo  the  meaning  of  section  7312,  Ber.  St 
1802,  at  such  time  as  the  court  directs  the  Jury 
to  enter  upon  its  deliberations,  and  not  neces- 
sarily at  the  conclasl<m  of  tha  charge  of  the 
court  to  the  jury. 

2.  Where,  at  Uie  conclusion  of  the  reading  of 
the  court's  charge,  the  Jurors  are  permitted  to 
separate  for  the  purpose  of  the  ooon  meal,  being 
at  the  time  Instructed  that  the  cause  lus  not 
then  been  finally  submitted  to  them,  and  direct- 
ed to  return  at  1  p.  qn.  and  retire  to  the  jury 
room  for  deliberation,  and  being  carefully  ad- 
monished «•  to  their  conduct)  as  provided  in  said 
section,  and  upon  their  return  at  the  hour  nam- 
ed the  Indictment,  the  court's  written  charge, 
and  blank  verdicts  are  for  the  first  time  deliver^ 
ed  to  tbem,  and  they  then  retire  to  deliberate 
upon  their  verdict,  the  cause  wUl  be  held  to 
have  been  finally  submitted  at  the  hour  of  reas- 
sembling and  not  at  the  time  of  sudi  separa- 
tion, and,  in  the  absence  of  a  showing  that  such 
aeparatioQ  has  worked  prejudice  to  the  defeod- 
ant,  the  isct  of  separation  will  not  be  ground 
fOr  a  new  trial. 

(I^Uahns  by  the  Court) 

Error  to  Circuit  Court,  Marlon  County. 

James  H.  Ferrell  was  convicted  of  crime. 
Prom  a  Judgment  of  the  circuit  court  revers- 
ing the  conviction,  the  state  brings  error. 
Seversed. 

At  the  April  term,  1902,  of  the  court  irf 
common  pleas  of  Marlon,  James  H.  Ferrell 
-was  convicted,  nnd^  section  6815,  Bev.  St 
1892,  of  the  crime  of  attempting  to  procure 
a  miscarriage,  from  which  attempt  the  wo- 
man died,  and  was  sentenced  to  two  years  in 
the  penitentiary.  The  judgment  of  the  court 
In  Impostng  sentence  was  reversed  by  the 
drcnlt  court,  on  tlie  sole  ground  that  '^e 
court  erred  in  permitting  the  Jury  to  sep- 


arate after  the  case  waa  submitted."  To 
this  Judgment  o(  reversal  the  state  brtnga 

error. 

It  appears,  by  the  undisputed  evidence  giv- 
en at  the  hearing  of  the  motion  for  new  trial, 
that  the  evidence  and  arguments  of  counsel 
In  the  case  were  concluded  shortly  before 
noon  of  June  2lBt  and  that  the  court  then 
proceeded  to  charge  the  Jury,  the  same  being 
a  written  charge;  that  at  Its  conclusion  the 
court  Informed  thO'  Jury  that  the  cause  was 
not  then  submitted  to  them,  and  th»  direct- 
ed the  Jury  not  to  have  any  conversation  ei- 
ther among  themselves  or  vrith  any  one  else 
concerning  the  cause,  nor  allow  any  one  to 
speak  to  them  concerning  the  same;  that 
they  should  not  form  or  express  any  opinion 
about  the  case  until  It  should  be  finally  sub- 
mitted to  them;  and  tliat  they  should  return 
to  the  courtroom  at  the  hour  of  1  p.  m.,  and 
retire  to  the  Jury  room,  elect  one  of  thelr 
nnmber  foreman,  who  shoold  sign  their  ver- 
dict when  found,  when  and  at  which  last- 
named  hour  the  cause  would  be  finally  sub- 
mitted to  them  for  deliberation.  The  jury 
did  return  at  that  hour,  and  Immediately  re- 
tired to  the  Jury  room  to  delib«ate,  In  charge 
of  the  sheriff,  who  then  handed  tbem  the  in- 
dictment, the  written  charge  of  the  courts  the 
exhibits,  and  the  blank  verdicts,  none  of 
which  papers  had  before  been  received  by 
any  of  the  Jury;  that  they  theren[)on  pro- 
ceeded to  elect  one  of  their  number  foreman, 
and  there  was  no  separation  of  the  Jury  until 
after  the  verdict  had  been  returned  into  open 
court,  and  the  same  read  in  the  presence  of 
the  defendant  and  his  counsel,  and  the  Jury 
thereupon  discharged. 

Fred  BL  Guthery,  Pros.  Att7„  for  the  State. 
Chas.  H.  Garberson  and  Scofleld,  Dnrfee  ft 
Scofleld,  for  defendant  In  error. 

SPBAB,  J.  (after  atatlng  the  facts). 
Whether  or  not  the  cause  had  been  finally 
submitted  to  the  jury  at  the  time  that  body 
was  permitted  to  separate  at  the  noon  hour 
Is  the  Important  question  In  the  case.  Pri- 
marily It  Is  a  question  of  fact  but  the  ac- 
tual facts  not  being  in  dispute  It  becomes 
a  question  of  law. 

Without  doubt  it  Is  the  policy  of  our  stat- 
utes that  the  Jurors  to  whom  shall  be  com- 
mitted the  question  of  the  guilt  or  Innocence 
of  one  charged  with  crime  should  be  pre- 
vented from  receiving  Impressions  during  the 
trial  calculated  to  Infiuence  the  verdict,  ex- 
cept such  as  are  legitimately  conveyed  to 
them  by  the  evidence^  the  arguments  of  coun- 
sel, and  the  charge  of  the  court  Hence  our 
statute  (aecUon  7312,  Rev.  St  1892)  provides 
that:  "When  the  case  is  finally  submitted, 
the  Jurors  must  be  kept  together  in  some  con- 
venient place,  under  the  cbarge  of  an  officer, 
until  they  agree  upon  a  verdict  or  are  dls- 
c barged  by  the  court;  the  ofl3cer  having  them 
In  charge  shall  not  suffer  any  communlcatlw 
to  be  made  to  them,  nor  make  any  himself, 
except  to  ask  them  if  they  hare  agreed  upon 
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a  Terdlct,  unless  by  order  of  the  court; 
*  *  *  and  If  the  Jurors  t>e  permitted  to 
separate  during  tbe  trial,  they  should  be  ad- 
monished by  the  court  that  it  Is  their  duty 
□ot  to  converse  with,  nor  suffer  themselTOa 
to  be  addressed  by,  any  person,  nor  to  listen 
to  any  conversation  on  the  subject  of  the 
trial,  nor  to  form  or  express  an  oplnlon'tbere 
on,  until  the  cause  is  finally  submitted  to 
them."  This  section,  as  it  stood  in  the  Crim- 
inal Oode  (section  164),  prohibited  the  separa- 
tion of  jurors  in  the  trial  of  felonies,  after  be- 
ing sworn,  until  discharged,  and  in  the  trial 
of  misdemeanors  separation  was  forbidden, 
after  the  charge  of  the  court,  until  dischar- 
ged. The  clear  implication  la  that,  by  tho 
amendment  now  embodied  In  the  section 
above  cited,  it  was  intended  to  permit  sep- 
aration In  all  criminal  cases  during  trial, 
and  before  submission,  coupled  with  the  ad- 
monition to  the  Jury  above  stated,  and  that 
such  separation  would  not  naturally  tend  to 
subject  the  Jury  to  Improper  Influences,  nor 
In  any  way  prevent  a  fair  trial.  Another 
feature  of  the  amendment  Is  of  Importance 
In  this  connection.  "After  receiving  the 
charge  of  the  court"  is  the  concluding  phrase 
of  the  old  section;  "until  the  cause  is  finally 
submitted  to  them"  Is  the  concluding  phrase 
of  the  section  as  It  now  stands;  and  the  en- 
tire section  (7312)  hinges  on  the  condition 
with  which  the  section  begins,  viz.,  that  the 
case  has  been  "finally  submitted."  Another 
Implication  from  this  same  section  would 
seem  to  be  fairly  clear,  and  that  is  that  the 
giving  of  the  charge  of  the  court  might  not 
In  all  cases  afford  the  test  of  whether  or  not 
the  case  had  been  finally  submitted.  It  Is 
true  that  a  preceding  section  (7800)  provides 
that  at  the  conclusion  of  the  evidence  either 
party  may  request  instructions  to  the  Jury 
on  [mints  of  law  to  be  given  before  argument, 
and  it  is  suggested  that  these  instructions 
might  be  regarded  as  a  charge,  and  that  this 
Induced  the  changed  phraseology  of  the 
amendment  But  this  provision  was  also  em- 
bodied in  the  Criminal  Code  (section  151), 
and  remains  substantially  the  same.  So  that 
the  fair  Inference  is  that  the  charge  refers 
red  to  in  the  Code  is  the  general  charge 
which  is  to  be  given  Immediately  aft^  argu- 
ment This  inference  Is  strengthened  when 
we  remember  that  It  has  been  customary  In 
our  courts  from  time  Immemorial  for  the 
court,  at  the  end  of  the  argument  or  of  the 
evidence  where  no  argument  Is  had,  to  give 
a  general  charge  to  the  Jury;  and  our  l^isla- 
tion  respecting  the  conduct  of  trials  always 
has  been,  and  we  think  should  be,  construed 
in  the  light  of  the  practice  which  has  pre- 
vailed. Hence,  when  the  old  statute  forbade 
separation  of  the  Jury  after  receiving  the 
charge  of  the  court,  it  was  this  general 
charge  which  was  referred  to,  and,  were  that 
language  in  the  present  law,  no  doubt  would 
exist  as  to  the  requirement  to  keep  the  Jury 
together,  after  teceivlDg  the  charge^  ootU 
discharged. 


It  Is  the  contention  ot  defendant  In  error 
Utat  while  the  language  of  the  old  and  the 
new  is  different,  yet  there  is  no  difference 
In  the  meaning;  therefore  that  the  separa- 
tion of  the  Jurors  was  a  violation  of  the 
mandatory  provision  of  the  8tatut»-a  stat- 
ute macted  to  i)rotect  the  rights  of  utermna 
charged  with  crime— and  prejudice  will  be 
conclusively  presumed;  hence  the  error  Is 
fatal  to  the  judgment  Several  objectlona 
occur  to  this  propositl<»i.  If  it  had  been 
the  purpose  of  the  lawmakers  to  provide 
that  the  giving  of  the  judge's  charge  sbonld 
invariably  be  regarded  as  a  final  submis- 
sion, no  reason  whatever  Is  apparent  for  tbe 
change  of  the  statute.  The  former  rale  waa 
a  simple  one,  easily  understood,  and  as  easi- 
ly followed.  For  some  reason  the  change 
was  deemed  Important  We  think  the  natn- 
ural  Inference  Is  that  it  was  intended  to  re- 
move the  Ironclad  rule  and  leave  some  dis- 
cretion in  tbe  trial  Judge  as  to  when  be 
would  finally  submit  the  case.  The  statute 
requires  the  delivery  to  the  jury  of  the  writ- 
ten charge  when  a  written  charge  has  been 
requested,  and  It  is  nsual  to  deliver  also  the 
indictment,  blank  verdicts,  and  such  exhltilta 
as  may  be  put  in  evidence,  and  the  submis- 
sion would  not  be  fully  completed  until  tliat 
had  been  done.  Nor  does  it  follow,  thongh 
this  s^aratlon  be  deemed  an  Irregularity, 
that  prejudice  to  the  rights  of  the  defendant 
Is  to  be  presumed.  We  suppose  tbe  role 
Is  well  settled  that  where  the  failure  to  ob- 
sOTve  a  statutory  requirement  naturally 
works  prejudice  to  a  par^,  the  burden  Is 
not  on  him  to  show  that  he  was  In  tact  preju- 
diced. It  is  observed  in  McHugh  r.  State, 
42  Ohio  Bt  1S4,  opinion  by  Okey,  tbat: 
"Ordinarlly,  if  a  statutory  prortsloa  or  prin- 
ciple of  the  common  law,  applicable  to  tbe 
case,  is  disregarded  on  the  trial  of  a  pMaon 
charged  with  crime,  where  its  enforcement 
would  tend  to  preserve  his  right  to  an  Im- 
partial trial,  be  Is  to  be  regarded  as  preju- 
diced in  his  substantial  rights,  as  be  is  al- 
ways to  be  deemed  so  prejudiced  where  be 
is  deprived  of  a  constituticmal  guaranty  de- 
signed for  the  protection  of  tbe  person.  Still, 
if  there  has  been  a  failure  to  observe  some 
mere  matter  ot  form,  where  the  officer  or 
other  person  charged  with  the  duty  acted  in 
good  faith,  the  court  must  determine  wheth- 
er the  failure  to  observe  such  form  tended 
in  any  way  to  deprive  tbe  accused  of  a  fhir 
trial,  and  whether,  looking  to  the  statutory 
provisions  relating  to  criminal  procedure,  it 
was  intended  that  sucb  failure  shonld  nec- 
essarily require  a  reversal  ot  the  judcmeDt" 
Bat  in  this  case  the  jnrorA,  by  virtue  ot  the 
statute,  might  properly  be  permitted  to  aep- 
arate  before  the  evidence  and  arguments  had 
been  concluded,  and  tills  pHmissioa  of  the 
statute  is  on  the  assumption  that  such  a  sep- 
aration will  not  naturally  work  prejudice. 
If  this  be  true,  how  can  It  be  affirmed  that 
a  s^aratlon  at  tbe  contusion  ut  tbe  charge^ 
die  Jwm  being  Instmcted  fbMt  tb^  bad 
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not  yet  received  the  case  finally,  as  thay* 
In  fact  had  not,  and  being  carefully  can- 
ttoned.  would  naturally  work  prejudice  to 
fbe  defendant?  We  think  the  assumption 
unwarranted.  The  situation  would  be  ea- 
sentlaDy  different  If  that  body  bad  entered 
upon  Its  dellberatlMiB,  and  th^e  Is  manl- 
feBtly  strong  reason  for  the  statutory  require- 
ment that  during  deliberation  they  be  kept 
togetber. 

Affidavits  of  the  Jurors  were  given  In  evi- 
dence, all  showing  that  they  had  obeyed  the 
court's  caution,  and  tending  to  rebut  any 
presumption  of  prejudice.  We  do  not  re- 
gard this  evidence  as  relevant,  there  being 
DO  Issue  as  to  prejudice,  although  It  Is  some- 
what comforting.  In  the  days  when  courts 
were  prompted,  because  of  the  rigidity  of 
the  criminal  law,  to  look  for  technlcalltieB 
In  order  to  protect  human  rights.  It  was 
natural,  perhaps,  to  .give  strained  constxnc- 
tloD  to  language  In  order  to  secure  that  ob- 
ject But  In  this  enlightened  day  there  is 
no  occaMon  for  minatural  scrutiny.  A  rea- 
sonable constmction  <tf  language  we  think 
mon  la  consonance  with  tbt  spirit  of  our 
law. 

It  is  our  concloi^oii  tliat  giving  fair  con- 
struction to  the  statute,  the  evidence  shows 
that  the  case  was  not  flmally  submitted  until 
tbe  retm-n  of  the  Jury  at  1  p.  m,  and  the 
Indictment,  written  charge,  and  other  papers 
then  delivered.  The  Judgment  of  the  circuit 
court  will  therefore  be  reversed,  ami  that 
of  the  common  pleas  affirmed. 

DA7IS,  SHAUOE:.  price,  and  OBEW, 
33^  concur. 

(lU  Ind.  OT) 

UcKEB  at  aL  T.  TOWN  OF  FONDLBTON 
et  ai.1 

(Sivreme  Conrt  of  Indiana.  Feb.  4,  1904.) 

ICUNICIPAL  CORPORATIONS— STRBHT  IMPROVB- 
HENTS—RBMONSTRANCES-TIUB  FOR  FILING 
—ASSESSMENTS— STATUTES— CONSTRUCTION— 
INJUNCTION— ADEQUATE  RBHBDT  AT  UAW. 

1.  Acts  1889,  p.  237,  |  1  (Bums*  Rev.  St. 
1901,  t  4288),  provides  that  town  officers  may 
cause  street  unprovement  work  to  be  done  by 
ccmtract  siveD  to  the  best  bidder  after  adrniiia- 
Ing  for  three  weeks  in  a  newspaper,  and  Acts 
1^,  p.  411  (Boms'  Rev.  St.  1901.  8  4289a), 
requires  a  remoDatrauce  to  be  filed  before  the 
ImproTemeDt  is  advertised  for  contract  An  ad- 
Yertisemeut  that  a  contract  for  such  work 
would  be  given  to  the  best  bidder  on  July  20, 
1801,  and  asking  proposals  therefor,  was  duly 
ppblUed  on  June  S»,  Jolj  6,  12,  and  19,  1901. 
Ileld,  that  a  remonstrance  filed  July  20,  1901, 
was  filed  too  late;  the  three  wedis  of  advertis- 
ing havlni^  expired  on  July  19th,  aad  the  addi- 
tional uobce  inserted  on  that  day  being  un- 
necessary. 

2.  Acts  1889,  p.  237.  SS  3,  1^-7  (Bums*  Her. 
St.  1901.  SS  4290,  4292-4294).  relating  to  the 
Improvement  of  streets,  and  providing  (section 
•4204)  that  any  person  feeling  aggrieved  shall 
liave  the  right  to  appear  before  tbe  board  of 
trustees  of  tbe  town  which  shall  have  ordered 
Che  improvement,  and  shall  be  accorded  a  hear- 
ingt  gives  to  tbe  property  owner  abottiog  on 
•the  street  to  be  Improved  an  opportunity  to  be 
beard  b«f<m  a  tribnnal  empowered  to  adjust 

iRahflsrlnf  Osnled. 


all  questioned  assessments  to  the  basis  of  actual 
siiecial  benefits  received  by  the  improvement, 
and  hence  such  owner  cannot  enjoin  tbe  cou- 
atruction  of  the  improvement  on  tbe  ground 
that  the  cost  thereof  was  to  be  assessed  oy  tbe 
front  foot,  without  regard  to  benefits  to  the 
several  lots  bordering  mi  the  ImprovemenL 

Appeal  from  Superior  Gourt;  Madison 
County;  H.  C.  Ryan,  Judge. 

Action  by  Samuel  McKee  and  others 
against  the  town  of  Pendleton  and  others. 
From  a  Judgment  for  defendants,  plaintlfTs 
appeal.  Transferred  from  Appellate  Oourt, 
under  section  ISSTn,  Boms'  Bev.  St  1801. 
Affirmed. 

Klttlnger  ft  Diven,  for  appellants.  Jj.  T. 
Mays  and  Otalpman,  Keltner  &  Hei^ee^  tor 
appellees. 

DOWLINO,  J.  The  board  Of  trustees  of 
the  town  of  Pendleton  on  June  27,  1901,  by 
a  vote  of  all  Its  members,  passed  an  ordi- 
nance for  the  Improvement  of  one  of  tha  pub- 
lic streets  of  tbe  said  town,  known  as  "Pen- 
dleton Street,"  by  paving,  curbing,  and  dde- 
walk  jmvlng.  An  advertisement  that  the  con- 
tract for  tbe  work  would  be  given  to  the 
best  bidder  on  July  20,  1901,  and  asking  pro- 
posals therefor,  was  publlahed  In  a  newspa- 
per of  general  circulation  of  the  town  on 
June  28;  July  6,  July  12,  and  July  19,  1901. 
July  20,  1901,  a  written  remonstrance,  sign- 
ed by  two-thirds  of  the  resident  owners  of 
the  whole  line  of  lots  bordering  on  that  part 
of  the  street  upon  which  the  Improvement 
had  been  ordered,  was  filed  with  tbe  clerk  of 
said  board.  On  the  same  day  the  appellants 
ber^,  six  in  number,  residents  of  said  town 
of  Pendleton,  and  owners  of  real  estate  bor- 
dering and  abutting  on  said  street,  brought 
this  suit  against  tbe  town  and  Its  board  of 
trustees  to  enjoin  the  construction  of  the  said 
improvement  The  principal  grounds  tta 
such  injunction  stated  in  the  complaint  were 
(1)  that  before  the  Improvement  was  adver- 
tised for  contract  &  remonstrance,  signed 
by  the  requisite  proportion  of  the  owners  of 
Jots  bordering  on  the  street  ordered  to  be  Un- 
proved, resident  on  said  street  was  filed 
with  the  clerk  of  the  board  of  trustees  of  the 
town;  and  (2)  that  tbe  cost  of  the  Improve- 
ment was  ordered  to  be  assessed  against  the 
lots  bordering  or  abutting  on  said  Improve- 
ment according  to  their  frontage,  and  with- 
out regard  to  the  benefits  received  by  said 
lots.  No  qnestlon  was  raised  touching  the 
sufficiency  of  tbe  complaint  and  an  answer 
In  two  paragraphs  was  ffied,  one  of  which 
ma  a  gen^l  denial,  and  the  other  a  spe- 
cial plea  alleging  that  tbe  proceedings  were 
taken  under  tbe  act  for  the  Improvement  of 
streets  in  towns,  known  as  the  "Barrett 
.lAW."  Beply  in  denial  of  the  special  an- 
swer. At  tbe  request  of  the  parties,  a  spe- 
cial finding  of  facts  was  made  by  the  court, 
with  conclusions  of  law  thereon  In  favor  ol 
tbe  appellees.  The  appellants  excepted  to 
each  conclusion  of  law,  and  moved  for  a  re- 
statement of  such  conclusiODB  and  for  a  new 
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triaL  TbeM  mottou  wen  denied,  and  the 
rullnfi  thereon  are  assigned  tor  error. 

The  foregoing  statement  sufficiently  dis- 
closes the  gronnds  on  wlildi  the  decl^tm  of 
tbis  cause  mnst  rest 

"nie  statute  under  which  Uie  proceedings 
for  the  Improvement  of  the  street  were  tak- 
en provides  that  the  board  may  cause  the 
work  to  bo  done  by  contract  given  to  the 
best  bidder,  after  advertising  for  three  weeks 
In  some  newspaper  published,  within  the 
town.  Section  428S,  Bums*  Bev.  St  1001 
(Acts  1889^  p.  237).  The  act  of  March'  4, 
1809,  p.  4U  (section  4289a,  Bums'  Rot.  St. 
1001),  which  authorises  a  remonstrance 
against  such  Improvements,  requires  Uiat  the 
remonstrance  be  filed  before  the  Improve- 
ment is  advertised  for  contract  Assuming 
that  this  provision  may  be  construed  as  per- 
mitting the  remonstrance  to  be  filed  at  any 
time  before  tbe  eviration  of  .the  period  dur- 
ing which  the  advertisement  or  notice  of  the 
letting  of  Uie  contract  must  mn,  the  remon- 
strance In  this  case  was  not  filed  in  time. 
The  notice  was  published  June  28,  July  6,  Ju- 
ly 1%  and  July  IB,  1001.  The  three-weeks 
advertisement  prescribed  by  tbe  statute  ex- 
pired July  19th,  and  the  additional  notice  In- 
serted on  ttiat  day  was  unnecessary.  The 
remonstrance  was  not  filed  until  July  20, 
1001,  or  one  day  sftor  the  Improvement  was 
advertised  for  contract   It  was  filed  too  lat& 

The  other  objection,  that  the  cost  of  tbe 
wortc  was  to  be  assessed  by  tbe  front  foot, 
without  regard  to  the  benefits  to  the  several 
lots  bordering  on  the  improvraaenlt  Is  with- 
out merit  The  ordinance  must  be  read  in 
connection  with  the  law  under  which  It  was 
enacted.  The  assessment  provided  for  was 
prima  fade  a  fair  and  equitable  one.  Tbe 
property  owner  was  not  denied  redress  In 
any  case  where  such  assessment  might  be 
unjust  and  oppressive.  It  was  said  by  this 
court  in  Taylor  v.  City  of  OrawfordsvlU^ 
1S5  Ind.  40S,  405,  406,  58  N.  B.  40%  401,  that 
"the  statements  in  tbe  declaratoir  resolu- 
tion and  the  averments  of  the  complaint  tbat 
the  dty  will  assess  the  total  cost  of  the  im- 
provement against  the  abutting  property, 
without  reference  to  the  question  of  benefits, 
and  assess  against  tbe  plaintlfF's  property  an 
amount  largely  in  excess  of  the  benefits,  can- 
not avail  in  support  of  injunction.  It  Is  a 
general  rule  tliat  a  defendant  cannot  enjoin 
the  prosecution  of  Illegal  moceedlngs  upon 
grounds  which  he  may  make  available  as  a 
defense  in  such  proceedings.  .Palmer  r. 
Hayes,  03  Ind.  180;  Martin  v.  Orr.  86  Ind. 
27;  Board,  etc,  v.  Dickinson,  163  Ind.  682 
[53  N.  B.  029].  •  *  •  Sections  3,  5,  6^  and 
7  of  the  Barrett  law  [Bums'  Bev.  St  1901,  H 
4200,  42K2-42041  must  be  construed  together, 
and,  so  constmed,  they  give  to  tbe  abutter 
an  opportunity  to  be  benrd  beforo  a  tribunal 
^powered,  and  duty  bound,  to  adjust  all 
questioned  assevimentB  to  the  basis  of  actual 
spedal  benefits  received  by  the  improve- 
ment See  Adams  v.  City  of  Shelbyville 


[154  Ind.  467,  67  N.  E.  114].  If  appellant 
avails  herself  of  this  remedy,  sbe  may  avoM 
injury,  even  though  the  primary  allotment 
of  the  cost  by  the  city  engineer  Is  placed  at 
a  sum  greater  than  her  ben^ts;  and  It  Is 
firmly  settled  In  Jurisprudence  that  where  a 
party  has  a  clear  and  adequate  remedy  at 
law,  he  Is  denied  the  extraordinary  remedy 
of  injunction."  Se^  also.  Brown  v.  Central 
Bermudez  Co.  (Ind.  Sup.)  69  N.  B.  150. 

The  court  found  that  there  was  no  firaud 
In  the  proceedings  of  the  common  council, 
and  the  evidence  sustains  the  finding  upon 
ttils,  as  well  as  the  other  facto  stated  In  the 
special  finding.  Thb  conclusions  of  law  were 
authorized  by  tbe  tacts  found.  There  Is  no 
emx  In  the  record.  Judgment  afllimed. 


as2  Ind-  tan 

WINONA,  W.  n.  ft  S.  B.  TRACTION  CO.  r. 
COLLINS. 
(Supreme  Court  of  Indiana.  Fslk  X  190i> 

RKCKIVBRS-APPOINTMENT— PKNDKNCT  OF 

ACTION. 

1.  Tbe  court  has  no  jurisdiction  to  appoint  a 
receiver  on  mere  petition  demaodiag  no  money 
judgment,  or  any  other  legal  or  equitable  rem- 
edy beyoad  the  appointment  of  a  receiver,  and 
presented  vithont  tbe  fiUug  of  a  complaint  or 
the  issuance  of  a  sammons  or  any  other  procMK 

Appeal  from  Circuit  Court,  "Elkhart  Coun- 
ty; Joseph  D.  Ferrall,  Judge. 

Application  for  the  appointment  of  a  re- 
ceiver by  Samuel  A.  (Collins  against  the  Vn- 
nona,  Warsaw,  Elkhart  ft  South  Bend  Tme- 
tlon  Company.  From  an  Interlocutory  order 
appointing  m  recover,  dtfeidaat  appeals. 
Reversed. 

Hervey  Bryan  Hicks  and  Miller,  Drake  ft 
Bubbell,  for  appellant  Dodge  ft  Dodger  tor 
appellee. 

HADLBT,  J.  Appeal  from  an  Intexiocn- 
tory  order  appointing  a  receiver.  It  api>ears 
from  the  record  that  on  July  13,  1903,  appel- 
lee, without  filing  any  complaint  In  the  Elk- 
hart circuit  court,  or  causing  or  requesting 
any  summons  or  other  process  to  be  issued 
out  of  said  court;  presented  to  tbe  Judge  of 
said  court,  at  bis  chambers  in  the  city  of  La- 
grange^ Lagrange  county,  Ind^  his  verified 
petition  for  the  appointment  of  a  recelva-  to 
take  charge  of  all  the  assets,  books,  papers, 
maps,  franchises,  surveys,  documents,  and 
all  other  proper^  of  tbe  appellant  It  is 
averred  In  the  petition  that  appellant  Is  an 
Indiana  corporation,  and  has  Its  principal  of- 
fice In  Eikbart  Ind.  The  petition  demands 
no  money  judgment,  and  no  other  legal  or 
equitable  ronedy  beyond  tbe  appointment  of 
a  receiver.  It  sets  forth  causes  for  the  ap- 
pointment of  a  receiver  without  notice.  In 
the  absence  of  the  defendant  the  Judge  ap- 
pointed a  receiver  upon  tbe  verified  petition. 
In  accordance  with  the  prayer  thereof,  ap- 
proved tbe  receiver's  bond,  admlnlatered  the 

T 1.  Bm  BecelTen,  voL  «^  Gent.  DIs.  |  K. 
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oath  9t  office  and,  so  Car  as  anything  appean 
b7  this  record,  that  was  a  final  dlsposlUon 
ot  the  cause. 

There  was  no  action  commenced  and  pend- 
ing In  the  circuit  court  to  wblcb  the  applica- 
tion for  a  receiver  was  ancUlary,  hence  the 
Judge  bad  no  jurisdiction  to  appoint  a  re- 
ceiver. The  case  Is  fully  ruled  by  Alexan- 
dria Gas  Ca  T.  Irish.  162  Ind.  635,  S3  N.  E. 
762,  and  cases  there  cited. 

The  order  appointing  a  recelrw  is  there- 
fore revwsed. 


a<2  Ind.  m) 

MAT,  Clerk  of  Ooort,     STATB  ez  rel.  Bim 
(Supreme  Court  of  Indiana.   Feb.  B,  1904.) 

JPDQHBNTS—SATiaFAfcTION— POWERS  OF 
CLBRK— APPLICATION  OF  PROCEEDS. 

'  LBoma*  Rer.  St.  1801,  I  7936  (Horner^ 
Ber.  St.  1901.  1  6850),  authorizios  clnka  of 
the  several  courta  to  receive  money  In  payment 
of  all  judgments,  dues,  or  demands  of  record 
In  their  respective  offices,  coostitutes  the  clerk, 
Id  receiving  money  on  juogmeDts.  no  mwe  than ' 
a  special  agent  for  that  purpose,  bis  authority 
being  limited  to  that  conferred  by  statute,  and 
does  not  empower  him  to  withhold  any  part 
of  the  money,  thus  paid  to  him,  in  satisfaction 
tit  clerk's  and  sfaerifE's  costs  aasessed  in  anoth- 
W  action  against  the  person  for  whom  he  re- 
ceives the  money,  which,  nnder  the  provisiona 
of  the  fee  and  salary  law  of  1895,  are  the  prop- 
erty of  the  county,  and  in  no  sense  that  of  the 
ofBcers  who  p^fonn  the  services. 

Appeal  from  Superior  Court,  Hadlson 
County;  H.  O.  Ryan,  Judge. 

Action  by  the  state,  on  the  relation  ot  La- 
Tlna  Blfe,  against  Isaac  E.  May,  clerk  of  the 
Madison  circuit  court  From  a  judgment  tor 
plaintlir,  defendant  appeals.  Transferred 
from  the  Appellate  Court  under  Bums*  Bev. 
St  1901, 1 13370.  Affirmed.  . 

M.  A.  Chipmnn,  8.  M.  Keltner,  and  B.  B. 
Hendee,  for  appellant.  Alfred  B.  BlUaon  and 
Willis  &  BlUs,  for  appellee. 

JOBDAN,  J.  The  facta  agreed  upon  t>y 
tbe  parties  In  the  lower  court  are  substan- 
tially as  follows:  In  March.  1899,  the  plain- 
tiff below,  appellee  In  this  appeal,  recovered 
a  Judgment  In  the  Madison  superior  court 
against  one  Alfred  Clark  on  a  contract  for 
9400.  nils  Judgment,  it  appears,  was  made 
payable  by  installments,  and  the  last  Install- 
ment  of  9100  became  due  on  March  14, 1901, 
and  was  paid  by  the  Judgment  debtor  to  ap- 
pellant, as  clerk  of  the  Madison  circuit  conrL 
He  received  tbla  money  In  bis  <fficlal  capac- 
1^  aa  cleric,  and  not  otherwise.  On  the  29tb 
day  <tf  the  same  month,  after  the  payment  of 
tite  money,  appellee  demanded  of  said  derit 
that  he  pay  arer  to  ber  the  said  9100  which 
be  had  received  as  aforesaid  upoa  her  Jnde^ 
ment.  This  be  refused  to  do,  on  the  grotmd 
that  he  had  the  right  as  clerk,  to  apply  said 
money  upon  an  unpaid  Judgment,  for  costs, 
which  had  been  rendered  against  appellee 
by  the  Madison  circuit  court,  and  wblcb  was 
of-^recMd  In  his  office.  It  forthw  appears 
Out  In  April,  .1896,  appellee  Instituted  a  suit 


In  the  MadtiKm  drcnlt  court  against  said 
Alfred  Clark  to  set  adde  and  annul  a  certain 
contract  On  March  6,  188%  alie  dismissed 
this  action,  and  the  court  rendered  Judgment 
la  tavOT  of  the  defendant  for  costs.  Among 
the  costs  legally  taxed  against  her  In  the 
said  actl(Hi  so  dismissed  were  the  following 
amounts  tor  services  performed  by  the  clerk 
and  sheriff  ot  the  court,  and  which  costs 
were  of  record  In  said  clerk's  office: 

To  appellaDt,  as  clerk  $  96 

To  Edmund  Johnson,  former  clerk   7  66 

To  John  StmtT,  sh«^   61  40 

Total  t69  90 

The  two  last-mentioned  officers  had,  prlw 
to  November,  1898,  each  received  his  salary 
In  full  from  tbe  county.  Prior  to  March  14, 
1901,  a  fee  bill  bad  been  Issued  against  ap- 
pellee, by  the  clerk  of  the  Madison  circuit 
court  to  enforce  the  collection  of  said  costs, 
but  said  writ  was  retunfed  by  the  sheriff 
unsaUsQed,  he  bei;ig  unable  to  find  any  proiH 
erty  of  appellee  in  said  county.  At  the  time 
tbe  flOO  was  paid  on  the  aforesaid  Judg- 
ment appellee  was  a  married  woman,  and 
so  continued,  but  at  the  time  the  Judgment 
was  rendered  in  her  favor,  and  at  the  time 
tbe  aforesaid  Judgment  was  rendered  against 
her  for  costs,  she  was  unmarried.  -The  sole 
ground  upon  which  appellant  refused  to  pay 
the  $100  on  demand  to  appellee  was  because 
be  claimed  and  asserted  that  be  bad  tbe  right 
to  retain  the  same  to  reimburse  Madison  coun- 
ty to  the  amount  of  flOO  on  the  costs  taxed 
to  appellee  in  the  action  which  she  dismissed 
as  hereinbefore  stated.  He  still  holds  aald 
money,  in  his  official  capacity,  under  his  said 
claim  of  right  to  apply  It  upon  said  costs. 
The  position  assumed  by  appellant  Is  that 
under  the  law,  be  had  the  right  st  least  to 
withhold  $69.90  of  tbe  flOO  received  by  him 
as  aforesaid,  for  the  purpose  of  applying  It 
In  iwymait  of  tiie  costs  taxed  against  appel- 
lee. 

Counsel  for  appellant  however,  point  us  to 
no  statute  of  this  state  to  sustain  this  con- 
tention. It  is  claimed  that  by  section  7930, 
Bums'  Bev.  St  1901  (section  6860,  Homer's 
Ber.  St  1801),  which  authwizes  clerks  of  the 
several  coorts  of  this  state  to  receive  money 
In  paymrat  of  "all  Judgments,  dues  or  de- 
mands of  record  In  their  respecttve  offices," 
tlKi  deck  thereunder  Is  made  the  agent  of  tbe 
party  owidng  or  holding  sncb  Judgments, 
dues,  or  demands,  to  rec^ve  tbe  money  there- 
on and  receipt  for  the  same.  Tbe  clerk  of 
the  court  hy  fOroe  of  this  statute,  cannot  be 
said  to  be  tbe  graieral  agent  of  tbe  party 
owning  the  Judgment  or  dues,  bat  Is  simply' 
empowered  hy  the  statute  to  receive  the  mem- 
ey  when  paid  In  satisfaction  of  the  Judgment 
or  dues,  aa  the  case  may  be,  and  his  author- 
ity to  receipt  therefor  la  Incidental  to  the 
power  conferred.  His  agmcy  In  such  cases 
Is  quite  limited  and  special. 

It  Is  held  in  the  case  of  Chapman  t.  Har- 
wood,  8  Blackf.  S2,  44  Am.  Dec.  736,  that  a 
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sberliT,  In  di*  sale  of  proper^  npoa  esecn- 
tton,  *ia  a  qpedal  agent,  and  cannot  exceed 
the  powers  which  the  law  gives  him."  The 
clerk,  in  receiving  money  on  judgments,  or 
other  dues  of  record  In  his  i^ce  under  the 
Btatnte  ahore  dted.  Is  likewise  nothing  more 
than  a  special  agent  for  that  purpose,  and 
the  statute  Is  the  warrant  of  such  agen^^t 
and  he  Is  limited  to  the  power  which  It  con- 
fers upon  him  in  such  matters. 

In  Slbert  t.  Humphries,  4  Ind.  481,  it  was 
held  that  money  collected  by  a  sheriff  on 
execntlon  and  paid  over  by  bim  to  the  clerk 
of  the  clrcolt  court  was  not,  while  in  the 
hands  of  the  clerk,  subject  to  a  levy  upon 
execntlon  issued  against  tbe  person  in  whose 
fsTW  the  clerk  had  received  and  held  the 
mon^.  The  court  In  that  appeal  affirmed 
ttiat  tbe  Identical  bills  and  coins  paid  as 
money  to  the  d^k  by  the  sheriff  did  not  be- 
come the  protperty  (tf  the  party  In  whose  fa- 
vor they  had  been  received  until  he  had  ac- 
cepted them  from  the  clei^  Therefore  the 
money,  not  being  his  property  while  in  the 
hands  of  th^  eletk,  was  not  subject  to  tbe 
levy  of  tbe  necotlon  In  question. 

WInton  T.  State  ex  rel^  4  Ind.  S21,  was  a 
Bidt  on  the  ofBdal  boM  of  fbe  shodff  on  ac- 
count of  bis  refusal  to  pay  over  money  on  tbe 
demand  of  the  relator.  In  whosfe  favor  that 
officer  had  collected  it  The  mon^  in  that 
case  cdlected  by  the  sheriff  consisted  of 
bank  blllB  and  silver  coins,  and  tbe  court  held 
that  such  Mils  and  coins,  while  !n  the  bands 
of  the  sheriff,  were  not  subject  to  levy  upon 
executiim  which  bad  come  Into  his  bands 
against  the  relator.  The  sheriff  based  his 
right  to  levy  qpon  the  mon^,  while  the  same 
was  In  bis  bands,  upon  the  anttiority  of  tbe 
statute  of  1S48,  which  provided  tliat  "upon 
execution  the  officer  may  levy  upon  any  cur- 
rent gold  or  silver  coin  or  current  bank  notesi 
belonging  to  the  Ju^ment  debtor."  ^e 
court  denied  this  contention,  and  held  that 
wbU«  tbe  UUs  and  crint  were  In  the  posses- 
■Ion  of  the  sbeilff  they  were  In  the  custom 
ci  tbe  law,  and  did  not  belcmg  to  tbe  relator, 
and  therefore  were  not  snhject  to  execution 
until  they  bad  been  turned  over  to  him  by 
the  sheriff. 

In  Hooks  Toife,  4  Ind.  6S8,  It  was  held 
ti»t  current  bank  notes  received  by  a  Jus- 
tice of  the  peace  In  payment  of  a  Jndgmmt 
rendered  by  bIm  wore  not  subject  to  levy 
iqKm  execution  against  the  Judgment  plain- 
tiff.  In  that  appeal  It  is  said:  "It  has  bem 
decided  that  mon^  collected  by  a  shoiff  on 
executlott  cannot  while  In  his  possession,  be 
levied  on.  While  it  remains  tb^,  It  Is  In 
the  custody  of  the  law.  It  does  not  belong 
to  the  Judgment  creditor  until  it  Is-pald  ovo^ 
to  him.** 

Tbe  dedslons  In  Oiese  cases  are  Qtdte  ap> 
pHcable  and  Influential  In  tbe  dedslon  of  the 
question  presented  in  this  appeal.  The  mou- 
sy In  dispute  in  this  case  was  officially  re- 
orived  by  the  dark  on  appellee's  Judgment 
and  while  In  his  bands  was  In  the  custody  of 


the  law,  and.  In  tbe  absence  of  any  statutory 
provision  regulating  the  matter.  It  was  not 
her  property,  to  be  applied  by  the  cletk.  in 
payment'of  any  dues  or  demands  against  ha* 
of  record  In  bis  office.  He  could  not  legally 
have  surrendered  it  to  the  sheriff  in  satis- 
faction of  any  execution  or  f^  bill  that 
might  have  been  Issued  against  her.  If  he 
had  no  right  or  power  to  turn  the  money  over 
to  the  sheriff  to  be  applied  In  satisfaction  of 
an  execntlon  or  fee  bill  against  her,  what 
reason  can  there  be  for  asserting  that  be  had 
the  right  to  withhold  tbe  mon^  from  bar 
after  tbe  demand  which  she  made,  fi^  tbs 
purpose  of  applying  it  either  in  whole  or  In 
part  in  satisfaction  of  the  fees  arising  out 
of  tbe  swvlces  rendered  for  her  by  the  sheriff 
and  clerk  In  the  litigation  In  question?  Cer^ 
talnly  none.  The  fees  taxed  against  appel- 
lee for  the  services  of  tiie  dBcers  mmtioned 
were,  nnder  tbe  express  provlstoiis  of  the 
fee  and  salary  law  oi  1805,  tbe  property  of 
the  county,  and  In  no  sense  the  property  of 
the  officers  who  p«fonned  the  sarlcea.  Un- 
der the  circumstances  appellant  could  as- 
sert no  other  or  dlffoent  right  to  retain  and 
ai^ly  the  money  in  satisfaction  of  these 
fees,  merely  because  they  were  dues  or  de- 
mands of  record  In  bis  office  belonging  to  the 
county,  than  he  could  for  retaining  tbe  mon- 
ey for  the  purpose  of  applying  It  In  saUsCao- 
tlon  of  any  Ju^rment  dueA,  or  demands 
against  appellee  In  favor  of  some  othw  per- 
son. 

The  tower  court  having  reached  a  tight 
conclusion  in  adjudging  that  appellant  should 
pay  over  to  appdiee  tbe  money  in  contro- 
versy* the  judgment  Is  ther^Sore  afflrraed. 


(162  Ind.  IW) 

CLEVELAND,  O.,  0.  A  ST.  L.  RT.  CO.  T. 
BEBOSCHICKEB. 
(Supreme  Court  of  IndUoa.  Feb.  3,  1904.) 

rantVANT'S  INJURIES-ACTIONS— LIUITATIONS- 
EVIDBNOB  —  FBU/>W  IHRVANT  ACT  —  RAIL- 
ROADS ~  RIIUIS  OF  OPBRATIOH  —  CONSTRUC- 
TION. 

1.  An  actloii  for  lojories  to  a  locomotlTe  fire- 
man was  commenced  within  the  time  limited 
by  law,  the  complaint  being  fonoded  on  tb» 
employers*  liabili^  act  and  charging  defend* 
anrs  engineer  wltn  an  afflrmatlTe  act  of 
aence  in  applying  the  steam  and  cansaos  the 
locomotive  to  back.  Subseqaently,  and  after 
tiie  ezpiratioa  of  the  period  of  limitations,  u 
additional  paragraph  was  filed  charging  neni- 
gent  acts  of  omission  of  the  engineer  in  uw 
manner  of  adjusting  the  machinery  of  ttie  loco- 
motive. Ob  the  trial,  and  after  the  dose  at 
the  evldoice,  the  original  paragraph  of  the  coxa- 
plajnt  was  dismissed,  and  judgment  was  had 
on  the  other  paragraph.  Held,  that  UmitatloDs 
had  not  ran.  the  canse  <tf  action  bi  botli  pacar 
graphs  being  the  same. 

2.  In  an  action  for  Injuries  to  a  locomotiTe 
fimnan,  occurring  while  his  engine  was  stand- 
ing opposite  a  coaling  atatioo  to  take  coal,  the 
court  should,  on  qipueation,  have  oonstraed  a 
rule  of  defendant  to  the  effect  that  en^nemen 
mu8t  not  leave  their  engines  with  steam  on  nn- 
lesB  in  charge  of  an  employ^  and  also  providing 
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tiu  precaotions  to  be  taken  when  an  en^ne 
te  pieced  OD  a  sidinK  to  stand,  and,  if  It  ap* 
peered  on  Its  face  to  oe  IrreleTant,  ibonld  Iut* 
excluded  it. 

8.  A  rale  of  a  railroad  proridlng  that  engine- 
men  must  not  leave  their  engines  with  steam  on 
except  in  cbarffe  of  an  employ^,  and  that  when 
an  eDeine  is  plared  on  a  siding  or  elsewhere  to 
atand  the  throttle  most  be  fastened  shut,  the 
Nrerse  leTer  fixed  on  the  center,  and  the  ten- 
der brakes  shut  tight,  luia  do  application  to  an 
engine  while  ander  the  direct  and  inunedli^to 
eootrol  of  its  engineer. 

4.  A  rule  of  a  railroad  provldinf  for  the  pre- 
eantions  to  be  taken  when  an  engine  ia  "placed 
upon  a  siding  or  elsewhere  to  stand"  has  no 
application  to  a  locomotire  which  the  engineer 
has  brought  to  a  temporary  stop  on  the  main 
track,  ag  the  words  "or  elsewhere"  must  be 
construed  to  refer  to  things  of  the  same  kind 
as  the  word  "siding." 

5.  Under  Bams*  Ker.  St.  1901.  t!  7083.  khIuI. 
4,  declaring  a  railroad  liable  for  injory  to  an 
employe  caused  by  the  negligence  of  a  servant 
having  charge  of  a  locomotive  engine,  a  rail- 
road Is  liable  for  injariea  to  a  fireman  while 
Us  engine,  in  charge  of  the  engineuv  was  tafc- 
tog  on  eoal;  althongh  the  fireman  waa  author- 
ised to  indicate  to  the  engineer  where  to  atop 
the  locomotive,  when  the  Injury  was  canseq 
hj^  the  englneera  subsequent  negligence  In  par^ 
mitting  the  locomotive  to  move. 

6.  In  an  action  for  injnry  to  a  locomotlTe 
fireman,  caused  hy  the  engineer  moving  his 
engine  while  It  was  coaling,  as  it  waa  necessary 
to  show  that  the  engineer  bad  notice  as  to 
where  the  fireman  was.  It  waa  competent  -for 
plflintiff  to  show  what  the  general  practice  of 
firemen  rannlng  with  the  partlcnlar  engineer 
had  been. 

Appeal  from  -(nicnlt  Gonit,  Henty  Coanty; 
W.  A.  Barnard,  Jndga 

Action  by  John  W.  Bergschieker  agalnat 
tbe  Cleveland,  Glnclnnatt,  Chicago  &  St. 
Louts  Railroad  Company.  From  a  Judgment 
"for  plaintiff,  defendant  appeals.  Transferred 
from  Appellate  Court  under  Burns'  Rer.  St. 
1901,  S  1337U.  Reversed. 

John  T.  Dye,  for  appellant  Engle,  Cald- 
well &  Parry  and  Theodore  Staockney,  for  ap- 
pellee. 

GILLBTT,  C.  J.  Appellee,  who  was  a  lo- 
comotive fireman,  brought  this  action  to  re- 
cover for  Injuries  sustained  in  having  his 
legs  crushed  between  the  roof  of  the  cab  of 
a  locomotive  and  a  steel  apron  which  was  be- 
ing used  to  guide  coal  from  a  coal  chute  into 
the  tender  of  aald  locomotive.  Tbe  injury 
occurred  on  the  19th  day  of  December,  189S. 
There  was  a  verdict  and  Judgment  tor  ap- 
pellee. 

Tbe  first  aaeetton  In  tbe  case  relates  to  tbe 
statute  of  limitations.  Tbe  action  was  lustl- 
tuted  on  the  25tb  of  January,  1900.  There 
were  originally  two  paragraphs  of  complaint 
A  demurrer  was  sustained  to  the  first  of  said 
paragraphs.  On  tbe  15th  day  of  January, 
1901,  and  while  said  second  paragraph  of 
complaint  was  still  pending,  appellee  filed  an 
additional  paragraph  of  complaint  On  the 
20th  day  of  May,  1901,  while  the>  pleadings 
were  in  the  situation  Indicated,  appellee  filed 
fourth  and  fifth  paragraphs  of  complaint  in 
the  action.  On  the  conclusion  of  the  hearing 
et  the  evidence,  appellee  dismissed  tbe  sec* 


ond,  third,  and  fifth  paragraphs  of  his  com- 
plaint Said  second  paragraph,  which  waa 
filed  within  the  period  of  time  required  by 
law,  was  founded  on  tbe  employers'  liability 
act  and  charged  appellant's  engineer  with  an 
affirmative  act  of  negligence  In  applying  tbe 
steam  and  causing  tbe  locomotive  to  back. 
Tbe  fourth  paragraph,  on  which  the  verdict 
and  Judgment  of  appellee  rests,  charges  that 
there  were  negligent  acts  of  omission  on  the 
part  of  the  engineer  In  the  maimer  of  ad- 
Justing  the  machinery  of  said  locomotive, 
whereby  the  steam  escaped  into  tbe  steam 
chests  and  caused  said  locomotive  to  back. 
The  statute  of  limitations  has  not  run  against 
appellee.  The  cause  of  action  throughout 
has  been  the  same.  Jeffersonvllle,  etc.,  R. 
Co.  V.  Hendricks,  41  Ind.  61;  Chicago,  etc., 
K.  Co.  V.  Bills,  118  iDd.  223,  20  N.  B.  775; 
Ohio,  etc.,  R.  Co.  v.  Stein,  140  Ind.  62,  39 
N.  B.  246;  Shirk  v.  Coyle,  2  Ind.  App.  355, 
27  N.  B.  638.  It  is  not  material  that  tbe  sec- 
ond paragraph  was  subsequently  dismissed. 
There  has  been  throughout  but.  one  action, 
and  the  character  of  the  demand  has  remain- 
ed tbe  same. 

The  evidence  shows  that  tbe  accident  oc- 
curred In  the  nighttime.  The  locomotive  was 
beaded  west,  and  had  been  stationed  oppo- 
site the  coaling  station  at  Union  City,  on  the 
main  track,  to  take  coal.  After  arranging 
the  apron,  appellee  pulled  tbe  chain  which 
unlatched  the  gate  to  the  coal  chute,  and  seat- 
ed bimself  upon  the  roof  of  the  cab,  with  his 
legs  hanging  over  the  back  of  It  while  the 
coal  ran  over  and  along  the  apron  Into  tbe 
tender.  After  about  one  ton  of  coal  had  run 
lu,  tiie  locomotive  moved  back.  Injuring  ap- 
pellee as  before  stated.  The  theory  of  ap- 
pellee was  that  tbe  throttie  leaked  or  was 
not  closed  tight,  and,  further,  that  ordinary 
care.  In  the  circumstances,  required.  In  ad- 
dition to  closing  the  throttie,  that  the  re- 
verse lever  should  have  been  put  on  tbe 
center,  the  cylinder  cocks  opened,  and  tbe  air 
brakes  applied.  Just  what  was  done^  and 
what  the  engineer  should  have  done.  In  the 
exercise  of  ordinary  care  In  the  circumstan- 
ces, were  qnestlona  of  fact  that  formed  a 
considerable  part  of  the  controversy  before 
tbe  jury. 

Over  the  objection  and  exception  of  ap- 
pellant, appellee,  after  the  prop^  introduc- 
tory evidence,  read  to  tbe  Jury  the  following 
rule,  found  in  appellant's  book  of  rules  un- 
der a  subdivision  entitied  "Enginemen": 
"264.  They  must  not  leave  their  engine  with 
Steam  on  unless  it  Is  In  charge  of  an  em- 
ploye of  this  company.  When  It  Is  placed 
upon  a  siding,  or  elsewhere,  to  stand,  the 
throttle  must  be  fastened  shut  the  reverse 
lever  fixed  on  the  center,  and  the  tender 
brakes  must  be  shut  tight."  At  the  proper 
time  appellant  tendered  tbe  following  instruc- 
tion, which  was  refused  by  the  court:  *'Ku'e 
No.  264  of  the  defendant  company  has  beeji 
given  In  evidence.  That  rule  has  no  appilca- 
tlon  to  a  locomotlTe  engine  while  under  tlie 
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direct  and  Immediate  control  of  its  engineer." 
An  exception  was  duly  reserved  to  tbe  re- 
fusal to  give  this  instruction,  and  tMa  rul- 
ing, as  well  as  tbe  ruling  admitting  tbe  rule 
in  evidence,  were  assigned  as  grounds  for  a 
new^trial.  It  la  clear  that  It  was  tbe  duty  of 
tbe  trial  court  In  this  case,  npon  prefer  In- 
struction tendered,  to  construe  the  rule,  and, 
if  It  appeared  on  Its  face  to  be  Irrelevant,  the 
court  should  have  refused  to  permit  It  to  go 
in  evidence. 

The  first  sentence  of  the  rule  was  not  ai>- 
pllcable  to  tlie  case  on  trial,  but  it  furnishes 
a  context  of  some  importance  In  determining 
tbe  meaning  of  the  next  provision.  That  pro- 
vision has  no  application  except  aa  a  locomo- 
tive la  "placed  upon  a  siding  or  elsewhere  to 
stand."  Considering  that  it  purports  to  be  a 
rule  that  admits  of  no  exception  as  to  cases 
coming  within  its  terms,  and  that  all  of  these 
precautions  would  In  many  circumstances  be 
wholly  unnecessary  If  the  locomotives  were 
under  tbe  direct  and  Immediate  charge  of 
the  engineer.  It  appears  to  us  that  appellant's 
view,  as  announced  In  the  instruction  ten- 
dered. Is  correct.  Moreover,  we  think  that 
tbe  rule  in  question  bad  no  application  to  a 
locomotive  which  tbe  engineer  had  brought 
to  a  temporary  stop  upon  a  main  track.  The 
words  "or  elsewhere"  following  the  word 
"siding"  are  wltbln  the  ejusdem  generis  doc- 
trine. In  the  construction  of  statutes,  con- 
tracts, and  other  Instruments  of  writing,  the 
rule  is  that  general  words  following  the 
mention  of  a  particular  person  or  thing  o.te 
ordinarily  to  be  construed  as  ejusdem  gen- 
eris. Miller  r.  State,  121  Ind.  294,  23  N.  B. 
94;  Nichols  v.  State.  127  Ind.  406,  26  N.  B. 
839;  Potter's  Dwarrls  on  Statutes,  236;  17 
Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  6;  21  Am. 
&  Eng.  Ency.  of  Law  (2d  Ed.)  1012  et  seq., 
and  cases  cited;  Suth.  Stat  Const  S  276  et 
seq.  As  within  this  rule.  It  may  be  further 
stated  that  general  words  are  ordinarily  not 
Interpreted  as  extending  to  persons  or  things 
in  a  class  superior  to  those  which  have  been 
before  specifically  mentioned.  Archbishop  of 
Canterbury's  Case,  2  Rep.  46;  Oopeland  v. 
Powell,  1  BIng.  869;  Caaher  t.  Holmes,  2 
Barn.  &  Adol.  592. 

Attention  may  be  called  to  the  case  of 
State  T.  Camden,  52  N.  J.  Law,  289,  19  Atl. 
S39,  slnoe  it  involved  tbe  interpretation  of  the 
words  "or  elsewhere,"  when  used  In  circum- 
stances similar  to  their  use  In  the  rule  under 
consideration.  That  case  was  a  prosecution 
under  ail  ordinance  defining  and  prohibiting 
disorderly  conduct  *in  the  streets  and  high- 
ways or  elsewhere  vrlthln  the  dty.*'  It  was 
held  that  tbe  word  "elsewbere,"  as  used,  must 
be  regarded  as  ^gnlQriog  places  ejusdem  gen- 
^B,  namely,  parks,  squares,  and  places  fre- 
qoented  by  the  pidilic.  By  the  use  of  the 
words  "siding  or  elsewhere,"  there  Is  natural- 
ly suggested  to  the  mind,  not  the  main  track, 
a  relatively  superior  thing,  that  i^esnmably 
would  have  been  mentioned  first  If  It  had  been 
Intended  to  be  within  the  rule,  but  {daces  like 


sidings,  as  switches,  turntables,  roimdhooses. 
etc  Nor  do  we  think  that  In  thus  wwstrulng 
the  rule  we  fall  to  give  it  a  practical  construc- 
tion. It  Is  true  that  the  main  tra(*  should 
be  regarded  as  a  place  of  constant  danger, 
but  fqr  that  reason  It  may  be  supposed  that 
there  was  no  written  rule  applicable  to  loco- 
motives thereon,  since  it  would  be  assumed, 
without  a  rule,  that  a  locomotive  wonid  not 
be  permitted  "to  stand"  upon  the  main  track 
in  the  absence  of  the  engineer.  While  there 
mlgbt  be  circumstances  In  which  It  would 
be  proper  or  even  necessary  for  an  engineer 
to  comply  with  the  directions  In  the  lat^ 
part  of  the  rule,  while  tbe  locomotive  of 
which  he  was  In  charge  was  standing  upon 
the  main  track,  yet  we  perc^ve  no  reason 
Inherent  In  such  a  state  of  circumstances 
which  would  lead  us  to  affirm  that  it  was 
the  purpose  of  tbe,  rule  to  direct  his  con- 
duct in  sncb  cases,  regardless  of  every  situ- 
ation which  might  confront  him.  Zt  la  evi- 
dent from  an  examination  of  the  record  that 
the  existence  of  said  rule  had  no  unimportant 
part  in  the  result  attained.  The  leading  con- 
tention upon  the  trial  seems  to  have  been 
over  the  question  as  to  what  should  have 
been  done  by  tbe  engineer,  in  view  of  the  dr- 
cumstancea,  to  acquit  blm  of  tbe  charge  of 
negligence,  and.  with  the  rule  in  evidence, 
tbe  Jury  could  but  Infer  that  appellant's 
contention  that  all  of  tbe  precautions  men- 
tioned In  the  rule  were  unnecessary  was  dis- 
puted by  tbe  deliberate  provision  of  tbe 
company,  made  In  advance  of  the  accident 
as  to  the  engineer's  duty. 

Appellant's  counsel  contend  that  the  evi- 
dence, without  contradiction,  sbows  that  In 
taking  coal  appellee  was  In  no  respect  sub- 
ject to  tbe  directions  of  the  engineer,  but  was 
free  to  act  upon  bis  own  Judgment  and  dis- 
cretion, and  that  therefore  he  has  not  shown 
himself  witbin  tbe  employers*  liability  act 
We  cannot  aflSrm  that  the  verdict  Is  contrary 
to  law.  In  view  of  the  opening  language  of 
tbe  fourth  subdivision  of  tbe  first  section  of 
said  act  Section  7083,  Bums'  Rev.  SL  1901. 
Although  appellee  was  authorized  to  indicate 
to  tbe  engineer  where  to  stop  tbe  locomotive 
when  coal  was  to  be  taken,  yet  the  locomo- 
tive was  in  the  Immediate  charge  of  the  en- 
gineer, and  in  a  proper  case  the  company 
would  be  liable  for  a  subsequent  act  of  neg- 
ligence on  bis  part  in  permitting  such  loco- 
motive to  move.  See,  as  to  the  construction 
of  said  portion  of  the  statute,  Baltimore,  etc 
R.  Co.  V.  Little,  149  iDd.  167,  48  N.  E.  862; 
Indianapolis,  etc.,  R.  Co.  t.  Houlihan,  157 
Ind.  494,  60  N.  B.  943,  S4  U  R.  A.  787; 
Tbacker  v.  Chicago,  etc.,  R.  Co.,  169  Ind.  82, 
64  N.  E.  605,  69  L.  R.  A.  792. 

Appellee  was  permitted  to  prove  npon  the 
trial  that  for  some  time  prior  to  his  Injnry 
there  bad  been  a  usage,  or  rather  a  practice^ 
among  the  firemen  of  appellant's  locmnotlTes, 
In  coaling  at  Union  City,  when  snch  loco- 
motives were  headed  west,  to  remain  be- 
tween the  apron  and  the  cab.  As  It  was  nee- 
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essaiy  In  tbls  caw  to  ibow  tbat  tbe  engineer 
bad  BDcb  notice  concerning  tbe  situation  of 
appellee  that  a  dnty  to  exercise  care  for  bis 
■8fet7  arose,  the  Judges  agree  tbat  it  was 
conqietent  to  show  what  tbe  general  prac- 
tice of  firemen  running  with  tbe  particular 
engineer  bad  been.  Whether  tbe  evidence 
could  take  any  broader  scope  tban  tbls  tbe 
court  will  not  detennlne  until  a  case  shall 
arise  In  which  It  la  essential  to  dispose  of 
Bocb  question. 

Kfany  other  matters  have  been  urged  up- 
on onr  consideration  by  counsel  for  appel- 
lant as  grounds  of  reversal,  but;  as  they  may 
not  arise  upon  a  subsequent  trial  of  ttift 
causey  It  is  unnecessary  to  consider  than. 

Judgment  reversed,  wltli  a  direction  to 
sustain  q^pellanf  s  motion  fbr  a  new  trtaL 

MONKS,  J.,  did  not  partldpata 


(162  lad.  my   

BOARD  OF  OOM'RB  OF  JAT  OOUNTI  T. 

BLISS. 

(Bui^one  Oourt  of  Isdlana.   Fab.  S,  1904.) 

ArPBAb— BILL  or  KXCEPTIONS-TRANSCRIPT— 
BMBODTINa  OKIOINAI.  BILL  —  ELECTIONS — 
BHIBBRY— COMPLAINT— FURNISHING  OF  BVI- 
DKNOB—RBWARD— PERSONS  BNTITLKD  TO. 

1.  Bums'  Rev.  St  1901,  I  638a,  enacts  that, 
to  make  the  evldeace  a  part  of  the  recora  m 
appeal,  it  «haU  be  soffldrat  It  tbe  transcript 
cwitaio  the  ori^nal  hill  of  exceptions,  embra- 
elng  all  the  eTidence,  and  that  It  must  appear 
that  the  bill  was  presented  for  ilgnatore  with- 
in tbe  time  pCHrnitted  by  law,  and  filed  with 
the  clerk,  flefd.  that  where,  on  appml,  the  cer- 
tificates of  the  clerk  showed  that  the  bill  was 
filed  In  his  ofBce  within  the  time  limited,  and 
tbat  the  origiaal  hlU  of  exceptiiHiB  coDtalning 
the  evidence  was  embodied  in  the  transcript, 
the  evidence  was  jni^ierly  in  the  record. 

2.  Bums'  Bev.  St  1901,  I  2329,  imposes  a 
penalty  for  agreeing,  on  coneideration,  to  re- 
frain from  votins;  and  section  2330  provides 
that  any  petBOo  having  knowledge  of  a  viola- 
tion of  the  former  section,  and  who  shall  fur- 
nish testimony  securing  a  conviction,  shall  be 
entitled  to  a  specified  reward,  ffefo,  that  4 
pawn  who  pays  another  for  a  promiss  not  to 
rote  cannot  collect  ttie  reward. 

Appeal  from  Otrcnlt  Oour^  Jay  Oounty; 
John  M.  Smith,  Judge. 

Action  by  Felix  Bliss  against  tbe  board  of 
commissioners  of  Jay  county.  From  a  Judg- 
ment in  favor  of  plaintiff  defendant  mtpeals. 
Bevwsed. 

George  W.  Bergman  and  Bmwson  SL  Mc- 
OrifT,  for  appellant  Adair  ft  La  Follette^  for 
appellee. 

MONKS,  J.  This  action  was  brongbt  by 
appellee  to  recover  the  reward  provided  by 
section  2330,  Bums*  Rev.  St  1901,  for  fur- 
nishing the  testimony  necessary  to  secure  tbe 
conviction  of  one  Sltzman  for  a  violation  of 
section  2329,  Bums'  Rev.  St  1901.  A  trial 
of  said  cause  resulted  In  a  verdict  In  favor 
of  appellee,  and,  over  a  motion  for  a  new 
trial.  Judgment  was  rendered  against  appel- 
lant 


It  Is  In^stsd  by  appellee  tttat  a»  eTUtenca 
la  not  In  the  record,  and  that  for  tbla  rea- 
aon  no  question  presented  by  tbe  motloi^  for 
a  new  trial  <an  be  considered.  On  June  27, 
190H,  the  motion  for  a  new  trial  was  over- 
ruled by  tbe  court,  and  00  days  were  given 
in  which  to  prepare  and  file  a  bill  of  excep- 
tions. The  certificates  of  tbe  clerk  show 
that  the  bill  of  exceptions  was  duly  filed  In 
bis  office  on  July  24, 1908,  and  that  said  orlg* 
Inal  bill  of  exceptions  containing  tbe  evlr 
dence  la  embodied  In  the  transcript  It  is 
clear  tbat  under  the  act  of  1687  CActs  1807, 
p.  244,  being  aectlcm  6S8a,  Bums*  Bar.  8t 
1901),  tbe  evidence  Is  In  the  record.  Bfln- 
nlck  T.  Btata^  164  Ind.  879,  66  N.  B.  851; 
Hanger  t.  Benua,  168  Ind.  642,  646,  64T.  68 
N.  B.  942;  Bwbanb's  Manual,  S  82,  p.  43. 

Appellee  was  a  witness  In  his  own  behalf, 
and  testified.  In  substance,  Uiat  be  paid 
George  Sltaman  92  on  the  day  of  fbe  general 
election  of  iSCS  In  Portland,  Jay  county* 
Ind.,  In  consideration  of  which  Sltunan 
promised  that  be  would  not  Tote  at  said  elec- 
tion, but  **would  stay  away  from  tbe  polls 
and  not  rote."  Sltunan  signed  a  receipt 
for  said  $2,  which  was  read  In  evidence,  and 
was  as  follows:  ''Received  of  Felix  Bliss  two 
dollars  to  stay  away  from  tbe  polls  on  Nov. 
4.  1902.  [Signed]  Getnge  Sltaman."  It  vras 
also  shown  that  on  the  testimony  furnished 
by  appellee,  and  an  aflldaTlt  signed  and 
sworn  to  by  him,  said  Sltxman  was  pros- 
ecuted and  convicted,  on  a  plea  of  guilty,  in 
tbe  Jay  drcnlt  court  TUs  court  bdd  In 
Board,  etc^  v.  Davis  (this  term)  60  N.  S>.  680, 
on  gronnds  of  public  policy,  tbat  tbe  words 
"any  person  or  penuma,"  In  section  2830^  su- 
pra, did  not  Include  the  person  <a  persons 
who  violated,  or  procured,  counseled,  or  caus- 
ed to  be  Tiolated,  any  of  tbe  provisions  of 
section  282^  supra,  or  In  any  way  aided  or 
abetted  therein.  This  w^s  on  the  ground 
that  no  person  shall  be  permitted  to  prdlt 
by  or  take  advantage  of  bis  own  wrong,  m  to 
found  any  claim  npon  Ids  own  Iniquity.  It 
Is  clear  from  appellee^a  evidence  tbat  he  does 
not  come  within  the  provision  of  said  sec- 
tion 2830,  supra,  and  is  not  entitled  to  re- 
cover said  reward.  Board,  etc.,  v.  Davis,  su 
pra,  and  cases  cited.  A  constitutional  ques- 
tion is  argued  by  counsel  for  appellant  but 
the  concludon  we  have  reached  renders  tiie 
declsiMi  ot  that  questim  onnecessary. 

Judgment  reversed,  wltb  Instruction  to 
sustain  appellant's  motion  for  a  new  trial, 
and  for  further  proceedings  In  accordance 
with  this  opinion. 


(UB  loO.  102) 

WABASH  R.  00.  T.  TOUNG. 
(Snpreme  Oonrt  of  Indiana.  Feb.  3,  1004.) 

STATUTES-TITLE-BMBRACING  SOBJECT-CON- 
8TITUTI0NAIJTT— IJBBI^PRIVILBQE— W0RD3 
LIBELOUS  PER  SB— LABOR  AGITATOR— INT ER- 
PERENCH  WITH  OCCUPATION-COMMON -LAW 
UABILITT. 

1.  Act  March  flL  18S9  (Acts  1889.  p.  816:  sec- 
tion 7077,  Bom?  Bev.  j&  1804),  entitlsd  **Aa 
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Mt  for  the  inrotsctfam  of  discharged  employes 
and  to  preveot  blscklistlng,"  1b  so  far  aa  it  ap- 
plies to  employda  not  discnarsed.  but  who  have 
roluntarily  left  the  master's  empLoymeDt,  is 
ToWL  under  Const,  art,  4,  S  19,  such  providon 
not  being  embraced  In  the  title. 

2.  A  general  allegation  in  a  complaint  that 
defendant  has  prevented  plaintiff  from  obtain- 
ing employment,  and  caneed  him  to  be  dismiss- 
ed from  a  posiUon  secured  by  hinit  states  no 
canae  of  actwn,  bdng  Indefinite  and  not  amount* 
ing  to  a  statement  of  fact. 

3.  It  is  not  libelous  per  se  to  accuse  one  ot 
being  a  labor  agitator. 

4.  An  allegation  in  a  complaint  to  the  effect 
that  defendant,  by  whom  plamtifl  had  previoas* 
hr  been  employed,  had  ''blackliBted"  plaiotiff, 
uiowed  no  cause  of  action  in  libel  in  the  absence 
of  any  allef^tion  that  blacklisting  imputed  to 
I^intiff  the  commiflsion  of  a  crime,  or  other 
conduct  exposing  him  to  public  hatred,  punish- 
ment, and  disgrace. 

6.  A  complamt  alleged  that  defendant  prevent- 
ed the  plaintiff  from  being  employed  by  a  cer- 
tain lailroad  company,  by  stating  to  the  com- 
pany in  question  that  plaintiff  was  a  labor  agita- 
tor, and  connected  with  the  Order  of  Railroad 
Telegraphers  ot  North  America,  and  the  com- 
plaint stated  In  snbstance  that  plaintiff  was  a 
member  of  sach  order,  and  that  he  asdsted  in 
the  Organization  of  that  association.  Held  that, 
for  all  that  appeared  In  the  complaint,  defend- 
ant's statement  was  true,  and  hence  the  com- 
plaint failed  to  show  canae  of  action. 

6.  The  statement  ot  a  railroad  company  that 
a  person  was  a  labor  agitator  could  not  amounj 
to  a  libel,  where  the  statement  was  made  in 
answer  to  an  inquiry  addressed  to  It  by  another 
railroad,  which  contemplated  employing  him. 

7.  A  complaint  alleged  that  defendant  rail- 
road prevented  the  plaintiff  from  being  employ- 
ed by  a  certain  other  railroad  coDopany  by  stat- 
ing to  such  company  that  plaintiff  was  a  labor 
a^tator  and  connected  with  the  Order  of  Rail- 
road Telegraphers  of  Korth  America,  and  the 
complaint  stated,  in  snbstance,  that  plaintiff 
was  a  member  of  such  order,  and  that  he  assiat- 
ed  in  the  organisation  of  that  associatioii.  Meld, 
tiut  the  complaint  did  not  show  any  such  mall- 
dona  Interference  with  pialntilTa  imsineaa  as 
to  create  a  common-law  flabllitr. 

Anpeal  from  Glrealt  Oomt,  Ifiaml  Ommty; 
OL  W.  WatUns,  Judge. 

Action  by  John  W.  young  agalnat  the  Wa- 
baidi  Railroad  Company.  From  «  Judgment 
for  plaintiff,  defendant  appeals.  -Bevmed. 

Btnart,  Hammond  &  Slmnu^  tat  qipdlant 
D.  B.  Rhodes,  for  appellee. 

DOWLINO,  3.  This  la  a  proceeding  by  the 
appellee  against  the  appellant  for  the  review 
of  a  Judgment  against  him.  The  case  is  here 
for  the*  second  time.  Wabash  Railroad  Com- 
pany T.  Young,  164  Ind.  24,  55  N.  R  853. 
Upon  the  reversal  of  the  Judgment  first  ren- 
dered in  this  proceeding,  the  appellee  filed 
an  amended  complaint  in  the  trial  poort. 
A  demurrer  by  the  appellant  for  waiA  of 
facta  vaa  overruied,  and,  upon  Its  refusal 
to  i^ead  farther.  Judgment  was  rendered  In 
favor  of  the  ap];>eUee  reversing  the  Ju^^ent 
reviewed.  The  demurrer  to  the  amended 
complaint  questioned  the  sufficiency  of  that 
pleading  as  a  whole,  and  also  separately,  in 
detail,  as  It  related  to  the  first  and  second 
paragraptiB  of  the  complaint  in  the  wlginal 
action.  Brror  is  assigned  upon  the  several 
rulings  on  these  demurrers 


The  action  In  which  t  review  of  tiie  pr> 
ceedings  and  Judgment  to  sought  waa  ttx 
damages  for  the  alleged  Uackllsting  of  the 
appellee  by  the  appellant,  and  for  certain 
wrongful  acts  charged  to  have  been  done 
by  the  appellant  whereby  the  antellee  was 
prevented  from  obtaining  employment,  and 
from  retaining  employment  when  secnred  by 
him.  Counsel  for  appellee  instet  that  the 
complaint  is  sufficient  both  under  the  statute 
(Acta  1889,  p.  316;  section  7077,  Bums*  Rev. 
St.  1894)  and  under  the  rule  of  the  common 
law.  On  the  other  hand,  counsel  tor  appel- 
lant argue  that  the  statute  dora  not  apiriy 
to  the  case  made  by  the  complaint,  and  that 
no  common-law  liability  is  shown. 

The  titie  of  the  act  of  March  9.  1888,  so- 
pra,  in  force  at  the  time  the  supposed  griev- 
ances occurred,  was  "An  act  for  the  protec> 
tion  of  discharged  employes  and  to  prevent 
blacklistiDg."  The  section  of  the  act  relied 
upon  by  appellee  la  as  follows:  "Sec.  2.  If 
any  railway  company,  or  any  other  company, 
or  partuM-ship^  or  corporation,  In  this  state, 
shall  authorize  ch*  allow  any  of  its,  or  their, 
agents,  to  blacklist  any  discharged  employfis, 
or  attempt  by  word  or  writing,  or  any  other 
means  whatever  to  prevent  such  dischaised 
employ^,  or  any  employ^  who  may  have  vol- 
untarily left  ^d  company's  service^  from 
obtaining  employment  with  any  othw  per* 
son  or  company,  except  as  provided  In  see* 
tion  one  of  this  act,  such  company  or  copart- 
nership shall  be,  liable  In  treble  damages  to 
such  employ^  so  prevented  from  obtaining 
employment  to  be  recovered  by  him  In  a 
dvil  action." 

An  act  of  the  liOglslatare  can  embrace  but 
one  subject  and  matters  properly  connected 
therewith,  wbidb  subject  must  be  expressed 
In  the  tiUe.  If  any  subject  Is  embraced  in 
an  Act  which  Is  not  expressed  In  its  tide. 
'  such  act  is  Told  as  to  so  mu6h  thereof  as  la 
not  expressed  in  its  titie.  Section  19,  art. 
4,  OonsL  The  subject  of  the  act  of  ^Carcb 
9, 1889.  sttina.  Is  the  protection  of  discharged 
employes.  The  prevention  of  blacklisting  of 
discharged  employfia  was  a  matter  properly 
connected  with  this  subject.  But  the  sobJAit 
of  the  protection  of  discharged  employfis  does 
not  Include  the  protection  of  employte  who 
have  not  been  discharged,  or  who  voluntarily 
quit  the  service  of  their  employer.  Nor  la 
the  protection  of  employes  who  voIuntarUy 
quit  their  employment  matter  property  con- 
nected with  the  subject  of  the  protection  of 
discharged  employes.  Bvery  section  of  the 
act  refers  to  employes  who  have  been  dis- 
charged, and  only  tn  the  second  section  Is  any 
provision  found  which  relates  to  onployfis 
who  have  voluntarily  left  the  service  ot  an 
employer.  This  single  provision  Is  the  pro- 
hibition of  any  attempt,  by  w<n:d,  writing, 
or  other  means,  to  prevent  a  discharged  em- 
ploye, or  any  employ^  who  may  have  vol- 
untarily left  such  service,  from  obtaIidn« 
employment  with  any  other  person,  except 
as  authorized  In  the  first  section  ot  tlw  act 
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So  far  as  the  proTlston  jnat  referred  to  ap- 
plies to  any  empIoyA  wbo  may  have  rolnn- 
tarily  left  ttxe  service  of  an  employer,  It 
la  not  embraced  In  tbe  mbject  of  the  act  as 
eqireised  In  Its  tltle^  nor  is  It  properly  con- 
nected therewith.  The  protection  of  dts- 
charged  employes  was  a  proper  and  complete 
subject  for  an  act  of  the  L^lslatore.  But, 
under  that  title,  javTlslons  for  the  protec- 
tion of  employte  who  had  not  been  dischar- 
ged could  not  be  Indnded  without  a  vldla- 
tion  of  section  19,  art  4,  of  tbe  Oonstltntlon. 
The  blacklisting  prohibited  by  sectUm  2  of 
tbe  act  is  expressly  confined  to  dlschai^ed 
employfe.  The  complaint  does  not  allege 
that  tbe  appellee  was  a  discharged  employd 
of  tbe  appellant,  but,  on  tbe  contrary,  it 
avers  that  he  voluntarily  left  the  service  of 
the  company.  Therefore,  be  does  not  come 
within  the  inirrlew  and  protection  of  the 
statute,  and  bis  action  cannot  be  maintained 
under  Its  provisions.  Indianapolis,  etc.,  Co. 
T.  Foreman  (No.  20^^53,  at  present  term)  68 
N.  m.  669. 

l%e  question  remains  whether  the  com- 
plaint is  good  under  the  rule  of  the  common 
law  In  such  cases,  either  aa  charging  the  ap- 
pellant with  libel  or  with  a  wrongful  Inter- 
ference with  appellee's  occupation.  The  ma- 
terial facts  alleged  against  tbe  appellant  in 
the  first  paragraph  of  the  complaint  are  that, 
shortly  after  the  appellee  voluntarily  left  Its 
employment,  the  railroad  company,  by  its 
agents,  falsely  accused  blm  of  being  a  "la- 
bor agitator,"  and  that  by  letters,  words, 
and  influence  the  appellant  caused  tbe  dis- 
charge of  the  appellee  after  he  had  obtained 
employment,  and  by  the  same  means  pre- 
vented him  from  obtaining  employmedt  It 
Is  not  stated  where  be  was  employed,  by 
whom.  In  what  capacity,  for  what  time,  or 
at  what  wages,  or  any  otber  particulars  con- 
cerning the  employment  of  which  he  was  de- 
prived ot  which  he  was  prevented  from  ob- 
taining. The  general  allegations  that  the 
appellant  cahsed  him  to  be  discharged  from 
employment  he  had  obtained,  and  bad  pie- 
rented  blm  from  obtaining  employment,  are 
not  averments  of  substantive  facts,  but  are 
conclusions  of  the  pleader.  A  further  and 
more  specific  charge  is  made  tbat  the  appel- 
lant prevented  the  appellee  from  being  em- 
ployed by  the  Atchison,  Topeka  &  Santa  F6 
Railroad  Company,  at  Denver,  Oolo.,  In  No- 
vember, 1894,  by  representing  and  stating  to 
that  fXHapany  tbat  the  appellee  was  a  "labor 
agitator,"  and  unfit  for  said  company  to  have 
in  Its  employment,  and  tbat  he  was  connected 
with  ttie  Order  of  Railroad  Telegraphers  of 
North  America.  The  second  paragraph  of 
the  complaint  in  the  original  action  states 
substantially  the  same  facts  as  the  first,  al- 
though with  a  little  more  particularity.  It 
alleges  that  the  appellee  was  a  member  of 
the  Order  of  Railroad  Telegraphers  of  North 
America,  and  that  he  assisted  In  tbe  further 
organisation  of  that  associatlm  after  he  left 
the  aerrlce  of  ttm  appellaiit,  by  recelTlng  Into 


that  order  a  large  number  of  telegraphers 
employed  by  the  an^allant  and  by  other  rail- 
road companies.  This  paragraph  omtalna 
the  further  allegatlott  that  In  August,  1891^ 
appellee  apidled  to  tbe  ofiOceni  of  the  D^rer 
&  Bio  Grande  Ballroad  Company  for  employ- 
ment on  said  railroad,  and  that  his  applica- 
tion was  accepted,  subject  to  reference  to 
tbe  appellant;  tbat  the  appellant,  by  ito 
agent,  wrote  to  tbe  office ra  of  the  Denver  & 
Rio  Grande  Ballroad  Company  a  letter  con- 
taliUng  tbe  woxds  foltowing:  "If  yon  want 
a  man  who  Is  strictly  a  labor  agitator,  tbls 
is  your  man"  (meaning  Ibe  appellee);  that 
by  reason  of  this  folse  statement  tbe  appel- 
lee was  refused  said  employm^t 

The  gimeial  averments  in  each  paragraph 
of  the  complaint  that  the  appellant  prevented 
^e  appellee  from  obtaining  employment,  and 
tbat  It  caused  blm  to  be  dismissed  from  po- 
sitions secured  by  lilm,  constituted  no  cause 
of  action  against  the  appellant.  They  are 
not  Indefinite  and  uncertain  merely;  they 
state  no  facts;  they  sbow  no  wrongful  acts 
on  the  part  of  the  appellant;  they  disclose 
no  legal  injury  to  the  appellee.  Tbe  more 
particular  averments  tbat  the  appellant  ac- 
cused the  appellee  of  being  a  "labor  agi- 
tator," and  that  It  blacklisted  blm,  in  the  ab- 
sence of  allegations  that  the  words  "tabor 
agitator"  bore  an  actlooable  meaning,  or  tbat 
"blacklisting"  imputed  to  the  appellee  the 
commission  of  crime,  or  other  conduct  ex- 
posing him  to  public  hatred,  punishment, 
disgrace,  or  derision,  and  that  tbe  fact  of 
such  blacklisting  was  wrongfully  communi- 
cated to  some  person  or  persons,  were  not 
sufilclent  in  law  to  render  tbe  wpellant  lia- 
ble for  a  Ubel. 

Nor  was  either  paragraph  of  tbe  complaint 
good  as  a  cliarge  of  unlawful  interference 
with  appellee's  occupation.  It  appears  that 
no  act  was  done  by  the  appellant  through  Its 
agents  except  to  Inform  tbe  officers  of  the 
Atchison,  Topeka  &  Santa  F6  Railroad  Com- 
pany and  the  Denver  &  Rio  Grande  Ball' 
road  Company  that  the  appellee  was  a  mem- 
ber of  a  labor  organization,  and  that  he 
was  a  labor  agitator.  It  is  not  alleged  that 
a  charge  of  this  nature  was  calculated  to  In- 
jure the  appellee,  or  tbat  any  odium  attach- 
ed to  members  of  such  orders  or  to  labor  agi- 
tators. The  charge  was  not  libelous  per  se, 
aod  no  connection  is  shown  between  the 
statements  alleged  to  have  been  made  by  ap- 
pellant's agents,  and  the  failure  of  tbe  ap- 
pellee to  obtain  employment  or  his  loss  of 
any  position.  Besides,  while  tbe  complaint 
avers  tbat  tbe  statements  alleged  to  have 
been  made  by  tbe  appellant  were  false,  by 
other  averments  of  each  paragraph  of  the 
pleading  It  Is  admitted  that  the  appellee  was. 
In  fact,  a  member  of  a  labor  organization, 
and  that  be  did  actively  engage  in  organiz- 
ing snch  an  association,  and  In  receiving  In- 
to It  the  telegraphers  employed  on  appellant's 
railroad  and  on  other  rallroada.  Just  what 
constitutes  a  labor  agitator  doei  net  avpear. 
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OtdlBarily,  tbe  .turn  would  Justly  apply  to 
one  ftctlTely  engaged  In  promoting  tbe  Inter- 
ests of  laboring  men.  It  does  not  imply  tbe 
use  of  unlawful  or  Improper  means.  For  all 
tbat  is  shown  in  tbe  complaint,  tlie  statement 
made  by  tbe  appellant's  agents  concwning 
tbe  appellee  was  true,  and,  if  true,  it  could 
not  render  tbe  aifpeltant  liable.  It  is  also 
shown  by  the  complaint  tbat  tbe  informatlcai 
given  to  tbe  officers  of  the  Denvw  &  lUo 
Grande  Bailroad  Company  was  not  volun- 
teered by  tbe  appellant,  but  wss  given  in 
answer  to  an  Inquiry  made  tbe  last-named 
company.  'Die  complaint  does  not  describe 
and  allege  such  a  malicious  Interference  by 
ttie  appellant  wlfli  tiie  business  at  the  ap- 
pellee as  created  a  liability  at  common  law. 
Oblpley  T.  Atkinson,  28  Fla.  206,  1  South. 
9B4,  11  Am.  8t  B^.  867.  The  demuiTO'S  to 
ttie  complaint  should  bave  been  sustained. 

Judgment  reversed,  with  dlrectfons  to  thft 
court  to  sustain  the  danurrers  to  tbe  con- 
plaint,  and  for  fnrtSier  proceedings  Id  ao> 
coxdance  with  tUs  opinion. 


(162  Ind.  616} 

WEBB  et  aL  r.  JOHN  HANCOCK  MCT. 
LIFB  INS.  'CO.  ct  aL* 

(Supreme  Court  ot  Indiana.    Feb.  8^  1904.) 

MARRIED  WOMEN— CONTRACTS— SUROTYSmP— 
STATUTORY  PROHIBITION—EVASION  —  MORT- 
GAQB  OF  TENANCY  BY  BNTIRDTY— KNOWU- 
BDQB  OP  HORTQAOBB— BVIDSNCB— fiURDBN 
OF  PROOV^-SPSCIAL  FINDINOS-BBTOPPHL,- 
PLBADINO. 

1.  Bunts*  Bev.  St.  1901.  I  6961  (Homer's 
Bev.  St  190L  |  6119),  forbidding  married  wo- 
men to  enter  Into  contracts  of  suretyship,  pro- 
hibits married  women  from  either  personally 
obligating  thentselves  as  sureties  for  another, 
or  mortga^ng  their  separate  property  as  eecnri- 
ty  for  the  debt  of  another. 

2.  Bums*  Bev.  St  1901.  I  6964  (Homer's 
Bev.  St.  1901,  I  6119),  forUddfaig  married  wo- 
men to  wter  hito  contracts  of  suretyship,  prtH 
hibits  married  women  from  mortgaging  prop- 
erty held  by  themselres  and  tiusbands  as  ten- 
ants by  entireties  to  secure  either  the  debts  of 
thdr  hasbands  or  of  any  other  person. 

8.  An  estoppel  in  pals  Is  not  available  under 
a  general  denial,  but  must  be  specially  pleaded. 

4.  Whm  a  husband  and  wife,  as  tenants  by 
entireties,  conveyed  property  to  a  tmstee,  to 
convey  to  the  hueband,  in  consideration  of  $1 
pasfting  to  the  wife,  a  mortgage  thereafter  ex- 
ecuted by  the  husband  and  wife  to  enable  the 
husband  to  procure  a  loan  for  his  own  use  was 
an  evasion,  and  within  the  prohibition  of  Bums' 
Rev.  St  1901,  §  6964  (Homer's  Rev.  St.  1901, 

L6119).  forbidding  married  women  to  enter 
to  contracts  of  suretyship,  either  aa  iadora- 
ers,  guarantors,  or  otherwise. 
6.  where  a  mortgagee  knew  that  tile  mort> 

Egors  were  husband  and  wife;  that  two  years 
fore  the  execution  of  the  mortgage  the  prop- 
erty had  been  conveyed  to  them  aa  tenants  by 
cDtiretlea,  and  that  they  had  continued  to  so 
hold  it  nntll  a  few  days  before  the  execatton  of 
the  mortgage,  at  which  time  It  was  conveyed 
through  a  tmstee  to  the  husband  for  the  nomi- 
nal consideration  of  f  1,  whereas  Its  loan  value 
was  over  $4,0(X);  and  that  within  three  days 
the  hnsband  applied  for  the  loan— it  was  put 
apon  inquiry,  such  as  to  charge  it  with  knowl- 
edge that  the  conveyance  to  the  husband  was 
resorted  to  for  the  purpose  of  evading  Borne' 
Ber.  St.  1001.  i  6961  (Horner's  Bar.  St  1901.  ft 
*Reh«ariiig  denied. 


6110),  forbidding  married  womoi  from  enteriDg 
Into  contracts  of  aoretyship. 

6.  Where  one  has  knowledge  of  facts  sofll- 
cient  to'  excite  the  attention  of  a  person  of  or- 
dinary prudence  and  put  him  upon  further  in- 
quiry, he  ia  required  to  make  such  Inqairr  with 
good  faith  and  with  diligence;  and,  ui  the  ab- 
sence of  so  doing,  he  will  be  ehargeaUe  with 
knowledge  of  the  particular  poiut  or  tact  which 
anch  inquiry  wonld  have  revealed. 

7.  Where  a  mortgagee  knew  that  tbe  mwtga- 
gors  were  husband  and  wife,  and  that  the  piop- 
ex^  had  been  held  by  them  as  tenants  by  en- 
tireties. It  was  houDd  to  know  the  protectioD 
afforded  the  wife's  tenancy  by  Bums'  Rev.  St. 
1901,  S  6964  (Homer's  Rev.  St  1901.  fi  5119). 
forbidding  married  women  to  enter  Into  con- 
tracts of  aoretyship.  efttier  as  indoraera,  guar- 
antor^, or  otherwise. 

S.  Where  a  mortgagee  had  knowledge  at  the 
time  it  made  a  loan  to  tha  husband  of  the  fact 
of  an  evadoD  of  Bums*  Rev.  St  1001,  I  6961 
(Horner's  Bev.  St  190L  |  5119),  fortriddlnc 
married  women  to  enter  toto  contracts  of  san- 
trship,  and  was  afforded  the  same  means  of 
knowledge  at  the  time  it  made  a  second  loan 
to  him,  and  accepted  a  second  mortgage  on  the 
same  property,  it  must  he  held  charxeable  with 
the  same  knowledge  at  the  time  of  accepting  the 
second  mortgage. 

9.  A  defendant  who  filed  a  «oas-oomplalnt  to 
a  suit  to  foreclose  a  mortgage,  also  demandlnc 
tile  foreclosure  of  another  mortgage  exeented 
Ml  the  same  property,  mast  be  treated,  as  to  the 
mortgagors,  as  uiooj^  It  had.  in  aa  Indoiendent 
and  separate  acti<tti,  sooght  to  fbredose  its 
mortgage. 

10.  Knowledge  tiiat  a  mortgagor  was  In  1896. 
at  the  time  he  acquired  title  to  premlsea,  a 
married  man.  did  not  charge  one  who  aoceirted 
a  mortgage  In  1900  with  knowledge  tiiat  ths 
marriage  relation  continued  to  exist 

11.  In  a  suit  to  •foredoee  a  mortgage^  tiw 
burden  was  on  defendant  to  prove  coverture  f>f 
a  mortgagor,  and  execution  of  the  mortvase 
by  her  as  surety,  and  knowledge  of  sndi  facto 
by  the  mortgagee. 

12.  la  a  suit  to  forecloae  a  mortgage,  whe» 
the  special  finding  was  silent  in  regard  to  knowl- 
edge Of  the  mortgagee  as  to  the  fact  of  a  mort- 
gagor's coverture.  It  would  be  treated  as  an  ex- 
press finding  of  that  fact  against  sndi  mort- 
gagor, as  no  omission,  of  fact  can  be  anppUed  by 
intendment  in  a  special  finding. 

Appeal  from  Circuit  Court,  Mailca  Ooonty; 
Henry  Clay  Allen,  Judge. 

Action  by  the  John  Hancock 'Hutoal  Ufe 
Insurance  Company  against  Benjamin 
Webb  and  Bailie  Webb^  his  wife,  tbe  State 
Bank  of  Indiana,  and  others.  From  a  Jodg^ 
ment  tor  plaintiff,  and  for  defendant  State 
Bank  of  Indiana  on  its  cross-complaint,  de- 
fendants Webb  appealed  to  the  Appellate 
Omrt,  where  tbe  Judgments  were  affirmed 
(66  N.  E.  470).  and  defendants  again  appeal. 
Beversed  as  to  plalntllf,  and  afflnsed  aa  to 
defendant  State  Bank. 

L.  O.  Walker  and  Harding.  EfoT^  A  WUt- 
sie.  for  appellants.  W.  t.  Hammond,  I*  J. 
Hackney,  and  B.  B.  Baub,  tor  appellees, 

.  JOBDAN,  3.  Th»  J6bn  Hancock  Mutoai 
tilfe  Insnrance  Company,  oaa  of  tbe  anwl- 
lees  In  this  appeal.  Instituted  tUs  action  as 
plaintiff  In  tbe  Marlon  circuit  court  against 
Benjamin  L.  Webb  and  Sallie  H.  W^A^  Us 
wife,  and  other  defendants  tbetetn  naiDCd. 
The  complaint  Is  In  two  paragrapha  By 
the  first  the  plainttfl  neks  to  ittoorar  a  per- 


Digitized  by  Google 


WBBB  T.  JOHN  HANOOOK  MDT.  LIFB  INa  Ca 


1007 


rnnal  Jndsmeiit  ncainflt  said  Benjamin  L. 
Webl)  on  a  principal  promissory  note  eze- 
cntea  bj  btm  on  September  29,  1896,  tot  tbe 
snm  of  94.000,  and  also  to  recover  on  five 
conpoa  Interest  notes  executed  by  blm  con- 
currently with  the  principal  note.  The  plain- 
tiff further  seAs,  under  this  parasraph,  to 
foredose  a  certain  mortsage  against  all  of 
tb»  defendants  to  the  action.  This  mortgage 
was  CTecnted  by  Webb  and  wife  an  certain 
real  estate  situated  In  the  city  of  Indianap- 
olis, Marion  county,  Ind^  to  secnre  the  pay- 
ments  of  the  notes  set  and  described  In 
said  paragraph.  By  the  second  paragraph  of 
the  complaint,  appellee  se^  to  recover  a 
personal  Judgment  against  said  Benjamin  h. 
Webb  on  certain  other  promlasory  notes  exe- 
cuted by  him  to  said  appellee  company  on 
tbe  Uth  day  of  January,  1898,  and  to  fore- 
close a  second  mortgage  of  even  date  exe- 
cuted by  Mm  and  his  wife  on  the  same  real 
estete  to  secure  tbe  payment  of  the  notes 
set  ap  in  the  said  paragraph.  The  State 
Bank  of  Indiana,  a  defendant  In  said  action, 
and  one  of '  the  appellees  herein,  filed  ite 
croas-coniplalnt,  seeking  thereby  to  recover 
a  personal  Judgment  agalnsft  Benjamin  I* 
Webb  and  one  William  H.  Schmidt  upon  a 
promissory  note  executed  by  them  to  the 
bank  on  the  flth  day  of  October,  1900,  for 
9028.22,  and  to  foreclose  a  mortgage  exe- 
cuted alone  by  Benjamin  Lw  Webb  on  the 
same  day  upon  the  real  estate  In  controver- 
sy to  secure  tbe  payment  of  the  note  set 
out  and  described  In  this  paragraph  of  the 
complaint  Appellant  Benjamin  L.  Webb  an- 
swered the  complaint  of  the  insurance  com- 
pany by  a  general  denial.  Sallie  M.  Webb, 
his  wife,  flled  her  separate  answer  to  the 
flrst  paragraph  of  the  complaint,  alleging  and 
showing  therein,  among  otber  things,  that  on 
the  23d  day  of  September,  1896,  she  .was  the 
wite  of  her  codefendant  Benjamin  L.  Webb, 
and  bad  been  for  many  years  prior  thereto; 
tliat  on  said  day  she  and  ber  husband  were 
the  owners,  as  tenante  by  entireties,  ot  the 
real  estete  described  In  the  flrst  paragraph 
of  the  complaint,  and  had  been  such  own- 
ers for  several  years  prior  to  that  date;  that 
on  said  date  she  and  her  husband  united  in 
a  deed  of  conveyance  for  the  real  estete  In 
question  to  one  John  M.  Wall,  trustee, 'with- 
ovJt  any  consideration  whatever,  with  direc- 
tion to  him.  In  tbe  said  conveyance,  that  he 
should  reconvey  the  reel  estete  to  her  hus- 
band, which  he  did  on  that  day;  ttiat  no 
consideration  of  any  kind  passed  between 
the  said  parties  on  account  of  the  said  con- 
veyances; that  there  was  no  sale  of  said 
real  estate,  and  that  the  conveyances  were 
made  for  the  purpose  hereinafter  steted; 
that  said  conveyances  were  placed  on  record 
on  said  day  in  the  recwder's  office  of  Marion 
county,  Ind.,  that  being  tbe  county  In  which 
said  real  estete  was  situated;  that,  before 
tbe  aforesaid  conveyances  were  made,  said 
Benjamin  Ij.  Webb  alone  had  applied  to  the 
plaintiff  tor  a  loan  of  numey  from  it  to  him. 


which  was  to;  be  secured  by  a  mortgage  on 
said  real  estete;  that  the  said  conveyances 
were  made  to  place  the  title  in  said  Benja- 
min L.  Webb  In  tnrder  that  he  might  complete 
said  loan,  and  mortgage  said  real  estete  to 
secure  the  note  In  suit,  and  for  no  other  pur- 
pose. It  is  Cnrther  alleged  and  shown  that 
the  note  sued  on  In  the  flrst  paragraph  of 
the  comprint  was  executed  to  the  plaintiff 
to  secnre  a  loan  made  persmially  to  the  hus- 
band for  the  amount  ot  money  named  In 
the  note,  and  tiiat  no  part  ot  said  mon^  was 
for  the  use  or  benefit  of  the  said  defendant 
Sallle  M.  Webb,  mxr  was  any  part  of  it  to 
be  used  for  the  boieflt  of  the  real  estete 
mortgaged,  or -for  any  other  res)  estete  In 
which  said  defendant  bad  any  Interest,  and 
that  no  part  of  said  money  arising  out  ttf 
said  loan  to  her  said  husband  was  ever  used 
for  her  personal  benefit  or  for  the  better- 
ment of  any  estete  in  which  she  had  any  In- 
terest, but  that  all  of  said  money  was  bor- 
rowed for  the  personal  use  of  her  said  hus- 
band alone,  and  was  so  used  by  bim  in  bis 
business,  and  for  the  payment  of  bis  person- 
al debts.  It  Is  further  alleged  that  tbe  plain- 
tiff, at  the  time  it  received  tbe  application 
for  said  loan  of  mcmey,  and  before  the  exe- 
cution and  acc^tence  of  tbe  mortgage  to 
secnre  the  same,  knew  the  condition  of  the 
title  to  said  realty— that  the  sanle  bad  long 
been  held  by  this  defendant  ■  and  her  said 
husband  as  tenante  by  entireties,  and  that 
tbe  same  was,  vrithont  any  consideration, 
transferred  tbrough  a  trustee  to  said  Benja- 
min L.  Webb  but  a  few  days  before  said 
mortgage  was  executed;  that  tbe  plalntia 
knew  "that  this  defendant  was  a  married 
woman,  and,  on  proper  Inquiry,  might  bare 
known,  and  did  know,  that  said  debte  so  se- 
cured by  said  mortgage  were  alone  the  debte 
of  ber  husband,  and  that  no  part  was  for 
her  t>enefit  or  for  the  benefit  of  any  of  her 
property,  and  that  said  device  was  adopted 
for  tbe  purpose  of  evading  the  statute  ot 
tbe  atete  which  prevente  a  married  woman 
from  bec<Hnlng  tbe  surety  of  ber  husband  or 
any  other  person."  She  further  alleged  that 
sbe  had  made  no  statemente  In  writing  or 
otherwise  to  any  one  as  to  said  loan.  The 
paragraph  closes  with  the  avo'ment  that  tbe 
mortgage  In  suit  ought  qot  to  be  foreclosed 
on  said  real  estete,  eto.  The  second  para- 
graph of  the  answer,  which  was  addressed 
to  the  second  paragraph  of  the  complaint, 
set  out  and  disclosed  substentlally  tbe  same 
tecto  as  did  tbe  flrst' paragraph,  so  far  as 
they  were  material  to  the  mortgage  therein 
Bought  to  be  foreclosed.  To  this  separate  an- 
swer of  the  wife,  Sallie  M.  Webb,  appellee 
Insurance  company  replied  by  a  general  de- 
nial. Appellant  Benjamin  Lu  Webb  answer- 
ed the  cross-complaint  of  the  State  Bank  of 
Indtena  by  a  general  denial.  His  wife  also 
filed  her  separate  answer  to  this  cross-com- 
plaint, whereby  sbe  alleged  facte  in  regard 
to  the  title  of  the  real  estete  mortgaged,  and 
her  being  a  sorety  tot  ber  husband,  aubsteor 
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tially  as  alleged  In  har  answer  to  the  com- 
plaint of  the  Insorance  company.  To  this 
answer  of  the  wife  tbe  CTDsa-complalnant  re- 
plied by  a  general  denial.  Upon  tbe  Issneg 
joined  between  tbe  parties  b^  tiie  pleadings 
herein  mentioned,  the  court  upon  request  at 
the  trial  made  a  special  finding  of  facts,  and 
stated  Its  conclusions  of  law  thereon  advose' 
ly  to  appellants,  uptm  the  questlpn  of  the 
foreclosure  of  the  mort^niges  bareln  in  eon* 
troT«r^. 

Tbe  special  finding  of  tacts  made  by  the 
court  and  the  conclusI(His  of  law  of  which 
the  appellants  complain  are  as  follows: 

"Pint  That  (m  tile  Otti  day  ot  January, 
A.  D.  1894,  and  prior  thereto,  said  Benja- 
min L.  Webb  and  Sallle  11.  Webb  were  hus- 
band and  wlf^  and  hare  ever  since  been, 
and  are  still,  such.  That  on  tbe  6th  day  of 
January,  1894,  tbe  defendant  Benjamin  U 
Webb  pnrchaBed  the  real  estate  described  In 
the  complaint  of  one  William  N.  Harding, 
and  caused  tbe  same  to  be  conveyed  to  said 
Benjamin  U  Webb  and  Sallle  M.  Webb,  as 
husband  and  wife.  That  the  fall  consiaer- 
ation  therefor  was  paid  by  Benjamin  Ij. 
Webb,  who  at  that  time  was  not  indebted, 
and  was  worth  over  fifty  thousand  dollars 
In  modey  and  property.  And  they  so  held 
said  property  until  the  23d  day  of  September, 
1890. 

"Second.  That  on  the  23d  day  of  Septem- 
ber, A.  D.  1896,  the  said  Webb,  with  hia  wife, 
Joined  In  a  deed  conveying  said  real  estate,  to 
wit,  lot  No.  81  in  William  H.  Morrison's  First 
Addition  to  the  city  of  Indianapolis  Marion 
county,  Indiana,  to  John  M.  Wall,  as  trustee, 
for  the  use  and  benefit  of  aald  Benjamin  L. 
Webb.  The  consideration  for  conveyance 
was  stated  therein  to  be  one  dollar,  but  no 
sum  was  in  fact  paid  In  money  or  property. 
It  was  expressly  provided  In  said  conveyance 
that  said  real  estate  should  be  reconveyed 
by  said  John  M.  Wall  to  said  Benjamin  L. 
Webb  upon  demand  by  said  Webb  for  such 
conveyance.  That  said  Wall  Immediately 
on  said  date  executed  a  deed  of  convey- 
ance of  said  real  estate  to  said  Webb  In  pur- 
suance of  the  provisions  of  said  first-named 
deed,  the  consideration  therein  stated  being 
one  dollar,  but  In  fact  no  sum  was  paid  In 
money  or  property^  Both  of  said  deeds  were 
entered  for  record  In  the  recorder's  office  of 
Marion  county  on  said  date.  Ttiat  said 
conveyances  were  made  and  procured  by  the 
said  Webb  and  wife  to  enable  the  former  to 
make  a  loan  on  said  i^I  estate  thereafter  as 
he  might  find  opportunity,  and  to  secure  the 
same  by  mortgage  on  said  property.  And 
said  Webb  and  wife  agreed  between  them- 
selves that,  after  executing  said  mortgage  or 
mortgages  as  said  Webb  might  desire,  the 
said  property  should  again  be  conveyed ,  to 
said  Benjamin  L.  Webb  and  wife,  as  It  was 
formerly  held. 

"Third.  That  on  tbe  26th  day  of  Septem- 
ber, A.  D.  1896,  the  said  Webb  made  a  writ- 
ten application  to  the  plaintiff  for  a  loan  of 


four  thousand  doUam,  to  be  seenred  by  mort- 
gage on  said  real  estate^  and  said  applica- 
tion was  signed,  'Benjamin  L.  Webb,  appli- 
cant and  ovrner,*  and  expressly  provided  that 
the  costs  6f  examining  the  title  and  pre- 
paring the  papers  by  the  counsel  of  the  plaln- 
tlfl  were  to  be  paid  by  the  applicant  In  case 
of  acceptance  or  rejection  of  loan,  and  to 
be  paid  at  the  time  of  closing  the  loan. 
That  the  commission  was  paid  by  said  Webb, 
and  was  divided  betweeo  Appel  and  Ham- 
mond. 

"Fourth.  That  the  receipt  of  said  written 
application  was  commnnlcated  by  said  Ham- 
mond to  the  plaintiff,  who  accepted  the  same 
If  tbe  title  to  said  real  estate  ahould  be  ap- 
proved by  said  Hammond,  as  its  acent  and 
attorney. 

"Fifth.  That  afterwards,  on  the  29th  day 
of  September,  1896,  the  defendant  Webb,  by 
bis  presented  to  the  agent  of  the 

plalntlff  an  abstract  showing  the  chain  of 
title  to  said  property  up  to  and  Including  the 
28th  day  of  September,  189a  That  said  ab- 
stract of  title  showed  on  its  &de  tbe  convey- 
ance for  said  property  from  Harding  and  wife 
to  said  Webb  and  wife,  as  husband  and  vrife^ 
and  also  showed  tbe  record  of  conveyance  of 
Webb  and  wife  to  John  M.  Wall,  trusteev  exe- 
cuted on  the  23d  day  of  September,  1896,  and 
also  the  conveyance  of  Wall,  trustee,  on  tlie 
same  day  to  Benjamn  L.  Webb.  That  the 
plaintiff  bad  no  knowledge  of  tbe  purpose  of 
the  making  of  the  conveyance  to  said  trus- 
tee, or  tbe  making  of  the  deed  by  said  trus- 
tee to  said  Benjamin  L.  Webb,  except  anch 
as  was  disclosed  by  tbe  record  aforesaid  and 
said  abstract  of  title;  and  neither  the  plain- 
tiff, nor  any  agent  of  tiie  plaintiff,  ever  made 
any  inqolry  of  Webb,  or  his  wlf^  or  of  Ap- 
pel, as  agent,  or  of  any  other  agent  or  per- 
son, as.to  the  purpose  of  feld  conveyance  to 
Wall,  trustee,  or  tbe  conveyance  by  said  Wall 
to  said  Webb,  tbe  first  of  which  conveyances 
contained  this  recital,  to  wit.  This  deed  Is 
made  upon  the  expresa  condition  that  said 
trustee  shall  convey  such  described  real  es- 
tate to  said  Benjamin  L.  Webb  npmi  de- 
mand being  made  by  him  for  such  convey- 
ance,' which  recital  was  shown  on  the  ab- 
stract of  title  furnished  to  and  examined  by 
said  V.  J.  Hammond  when  plaintiff  made  its 
said  loans. 

"Sixth.  That  tbe  plaintiff,  throogta  said 
Upton  J.  Hammond,  acc^ted  said  i^fpllca- 
tlon  for  a  loan,  examined  and  approved  aald 
title,  and  on  the  SOth  day  of  Septonbar,  1896. 
the  defendant  Benjamin  L.  Webb  and  Sallie 
M.  Webb,  bis  wife,  executed  to  the  plaintiff  a 
mortgage  on  said  property  to  secure  notes 
executed  tiy  said  Webb  of  date  of  Septem- 
ber 29.  1896,  and  delivered  to  the  plaintiff 
on  said  30th  day  of  September,  1886,  one 
principal  note  for  four  thousand  dollars, 
doe  in  five  years  from  date,  with  interest 
at  eight  per  cent  per  annnm^  after  matnrily; 
also  ten  interest  coupon  notes,  each  for  the 
sum  of  one  hundred  and  twenty  doUam" 
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Certain  part*  of  tbe  special  flndlng  In  legartl 
to  tbe  matarlty  of  the  notes  and  stipalatlons 
tbereln  are  omitted  as  Unmatraial  to  the 
qnestton  Involved. 

"Seventh.  That  the  sole  purpose  of  making 
■aid  loan  was  to  raise  money  to  pnt  Into  a 
certain  mannfacturlng  business  in  which  said 
Webb  was  Interested,  and  for  the  purpose  of 
raising  money  with  which  to  {wy  hU  Indlvid- 
oal  debta.  That  said  SalUe  M.  Webb  had  no 
Interett  whatever  in  said  business,  and  was 
not  liable  for  any  of  the  debts  of  said  Ben- 
jamin L.  Webb,  and  that  no  Inquiry  was  ever 
made  ps  any  one  on  behalf  of  the  plaintiff— 
either  of  said  Webb  or  his  wife,  or  any  one 
representing  them,  or  either  of  them— as  to 
what  was  to  be  dooe  with  the  proceeds  of 
the  loan.  That  the  plaintiff  paid  all  of  the 
proceeds  of  said  loan  to  Bepjamln  L,  Webb 
through  draft  payable  to  his  order,  and  that 
no  part  of  the  proceeds  of  said  loan  was  re- 
ceived by  the  defendant  SalUe  M.  Webb,  and 
that  no  part  of  it  went  to  pay  any  debt  due 
from  her,  and  no  part  of  the  same  was  used 
upon,  or  for  the  betterment  of,  any  of  her 
estate,  and  that  she  received  no  ben^t  from 
any  of  the  proceeds  of  said  loan,  nor  any  of 
her  estate,  personal  or  real,  but  that  .the  en- 
tire proceeds  of  said  loan  were  used  by  said 
Benjamin  L.  Webb  atone  In  the  payment  of 
bis  individual  debts,  and  by  tbe  payment  of 
the  same  by  him  into  his  individual  business. 

"Eighth.  That  on  the  8th  day  of  January, 
1898,  said  Webb  made  his  written  application 
to  thO'plaintifF  for  a  second  loan  In  the  sum 
of  $2,500,  In  addition  to  said  sum  of  $4,000, 
and  on  the  11th  day  of  January,  189^  pre- 
s^ted  to  the  plaintiff  his  said  abstract,  certl- 
^ing  the  chain  of  title  of  said  real  estate  to 
the  10th  day  of  January,  1898,  and  showing 
that  no  conveyances  or  other  changes  in  the 
title  to  said  property  had  been  placed  of  rec- 
ord since  the  recording  of  the  dectd  to  John 
Wall,  trustee,  and  by  him  to  said  Webb. 
That  said  application  contained  no  statement 
as  to  who  was  tbe  owner  of  the  real  estate. 
That  said  application  was  accepted,  and 
Webb  executed  his  principal  note  to  the 
plaintiff  for  tbe  sum  of  $2,500,  l>earlng  the 
date  of  January  11,  1S9S,  end  payable  three 
years  after  date,  with  interest  at  the  rate  of 
eight  per  cent  per  annum  after  maturity, 
without  relief  from  valuation  or  appraise- 
ment laws,  and  wltdi  five  per  cent  attorney's 
fees.  At  the  same  time  Webb  executed  his 
elx  coupon  interest  notes,  each  for  the  sum 
of  $75,  bearing  interest  at  the  rate  of  eight 
per  cent  per  annum  after  maturity,  with 
five  per  cent  attorney's  fees,  and  waiving 
relief  from  valuation  or  appraisement  laws, 
etc.  [Here  follows  a  description  of  the 
notes.]  That  on  said  11th  day  of  January, 
1888,  said  Webb  and  his  wife  executed  their 
mortgage  on  the  real  estate  hereinbefore 
mentioned  to  secure  said  last-named  prin- 
cipal note  and  coupon  interest  notes. '  That 
■aid  mortgage  contained  tbe  stipulation  that 
If  any  part  of  tbe  debt  secured  bjr  the  same, 
60  N.B.-e« 


or  any  intoreet  note,  should  not  be  paM  when 

due,  the  whole  debt  thereby  secured,  together 
with  five  per  cent  attorney's  fees  thereon, 
should,  at  the  option  of  the  mortgagee^  be 
deemed  due  and  collectible  and  that  lald 
mortgage  might  be  foreclosed  accordingly. 
Said  last-named  mortgage  was  duly  entered 
for  record  on  the  12th  day  of  January,  1898. 
Tbat  the  loan  was  made  for  tbe  side  purpose 
of  raising  money  with  which  to  pay  the  debts 
and  carry  on  tbe  individual  business  of  said 
Webb.  Tbat  the  proceeds  of  said  loan  wete 
paid  to  the  said  Webb  alone,  directly  to  bis 
order,  and  that  no  part  of  said  proceeds  was 
received  by  defendant  Sallle  M.  Webb,  or 
was  used  for  the  payment  of  any  debt  due 
from  her,  or  for  the  betterment  of  any  prop- 
erly or  tatfiU  In  which  she  had  an  indlTldual 
interest,  and  that  in  the  making  of  said  laat- 
meutioned  loan  no  inquiry  was  ever  made  by 
the  plalntlCF,  or  any  one  representing  it;  of  the 
said  defendant  Webb  or  his  wife,  or  of  any 
agent  of  either  of  them,  as  to  wliat  was  to 
be  done  with  the  proceeds  of  said  loan,  or  as 
to  the  purpose  of  the  making  of  the  aforesaid 
deeds,  or  either  of  them,  and  that  neither 
Webb,  nor  his  wife,  nor  any  one  represent- 
ing them,  or  either  of  them,  made  any-  rep- 
resentation or  statement  to  any  one  at  the 
time  of  making  said  loans,  or  either  of  them, 
or  at  any  time,  as  to  what  was  to  be  dona 
with  the  proceeds  arising  from  said  loana, 
or  either  of  them. 

"Ninth.  Tbat  at  the  time  of  and  prior  to 
the  execution  of  the  last-named  notes  and 
mortgage,  as  well  as  at  the  time  of  tbe  exe- 
cution of  the  said  notes  and  mortgage  to 
cover  the  loan  of  said  $4,000,  plaintiff  had  no 
actual  knowledge  that  said  deeds  of  convey- 
ance to  and  from  said  Wall,  trostee,  were  to 
enable  said  Webb  to  secure  a  loan  to  himself, 
nor  that  It  had  been  agreed  between  Webb 
and  bis  wife  that  the  said  property  should 
be  reconveyed  to  said  Webb  and  wife,  nor  did 
It  know  anything  of  said  two  deeds  In  the 
chain  of  title  to  said  property,  except  as  the 
same  were  shown  by  the  abstract  of  title. 
That  tbe  plaintiff  made  tbe  two  loans  aggre- 
gating $6,500  to  the  defendant  Webb,  and  ac- 
cepted the  several  obligations  mentioned 
herein,  relying  in  good  faith  upon  tlie  owner- 
ship in  his  own  right  by  Webb  of  said  real 
estate,  as  shown  by  said  abstract  The  de- 
fendant Sallie  M.  Webb,  at  the  time  of  tbe 
execntlon  of  each  and  all  of  the  several  ob- 
ligations above  described,  knew  that  the 
plaintiff  was  lendli^  to  her  husband  the 
sums  of  money  for  which  said  principal  notes 
were  executed  by  him,  and  she  also  knew 
that  tbe  mortgages  of  said  real  estate  were 
being  executed  to  secure  the  said  several 
sums."  Here  follows  the  finding  of  the 
amount  or  amounts  due  upon  the  notes  of 
appellee  insurance  company. 

"Tentb.  On  the  8th  day  of  November,  1900, 
said  Webb  and  wife  execated  a  deed  of  said 
real  estate  to  John  M.  WaN,  trustee^  who 
on  the  same  day,  in  execution  of  the  trust 
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nnder  said  deed,  conveyed  the  said  real  estate 
to  Benjamin  U  Webli  and  Sallle  M.  Webb, 
husband  and  wife,  in  pursuance  of  tbe  agree- 
ment between  Webb  and  wife  made  Septem- 
ber 23,  189S.** 

Tbe  lltb.  im  13th.  Uth,  IQth.  and  17th 
findings  embn.ce  facts  relating  Co  subsequent 
lienholders,  vboee  rights  are  not  involved 
In  the  question  presented  in  tblt  appeal; 
hence  these  findings  are  omitted. 

In  regard  to  the  special  finding  upon  tbe  1»- 
snea  between  appellants  and  the  State  Bank  ^ 
Indiana,  we  omit  all  that  part  thereof  rat- 
ing to  the  title  of  the  real  estate  as  held  bj 
appellants,  and  the  conveyances  thereof  la 
QuestltHi,  few  the  reason  that  it  la  snbstan- 
tlaily  tin  same  as  hereinbefore  set  out  Aft^ 
er  omitting  this  part,  tbe  finding  proceeds  as 
ft>Uows: 

"Fifteenth.  That  oi  tbe  Oth  day  of  Octo- 
ber, 1900.  the  defendant  Webb,  being  tbrea^ 
ened  wlttt  suit  upon  a  note  held  by  cross- 
cnniHalnant,  the  State  Bank  of  Indiana, 
against  him,  ezecnted  and  dellvoed  to  said 
cross-complainant  a  renewal  ct  said  f<niner 
note— being  tbe  note  sued  upon  tn  this  cause 
by  said  cross-complainant— and  at  tbe  same 
tlme^  and  aa  a  part  of  the  same  transaction, 
and  for  tbe  purpose  of  securing  the  payment 
of  said  new  note  and  of  avc^ng  suit,  said 
Webb  executed  and  delivered  to  the  cross- 
complafnant  the  mortage  In  this  cause 
sought  to  be  foreclosed  by  said  bank,  covet^ 
Ing  and  describing  said  real  estate.  That 
said  note  dated  October  6.  1000,  so  secured 
and  sued  upon  in  this  cause,  was  for  the 
sum  of  9928.22,  due  forty  days  after  date, 
bearing  Interest  at  the  rate  of  eight  per  cent, 
per  annum  after  date,  provided  for  attorney's 
fees,  and  was  without  relief  from  ralnatlon 
or  appraisement  laws.  That  said  mortgage 
was  duly  aiAnowledged  before  a  notary  pub- 
lic, and  was  received  tot  recwd  in  Hie  oflBce 
of  the  recorder  of  Marlon  county.  Indiana, 
on  the  8tb  day  of  November,  1900,  and  was 
recorded  In  Mortgage  Becord.  That  the  Ixttal 
amount  due  and  owing  on  said  note  to  said 
bank,  of  principal,  Interest  and  attorney's 
fees,  is  $1,060.83.  That  WlUlam  H.  Schmidt 
Is  a  surety  on  said  note;  That  the  money  so 
loaned  to  said  Webb  by  said  bank,  and  for 
which  said  note  was  given,  was  used  hy  him 
In  payment  of  his  Infflvldual  debts.  That  the 
defendant  Sallle  H.  Webb  received  no  part 
ot  said  sum,  and  none  of  said  mon^  was 
used  fOr  the  b«ieflt  of  bet  estate  In  ai^  man- 
ner. Tbat  said  Benjamin  L,  Webb  alone  ex- 
ecuted said  mortgage  on  said  real  estate  de- 
scribed in  said  cross-complaint  to  secure  the 
payment  of  said  note  of  October  S,  1900." 

The  court,  upon  Its  special  finding  of  facte. 
Bteted,  among  others,  tbe  following  conclu- 
sions ot  law: 

"Second.  That  said  piaintUTs  first  mort- 
gage *  *  *  is  a  valid  and  subsisting  Hen 
upon  said  property, 

"Third.  That  said  mortgage  te  senior  and 
superior  to  each  and  all  claims  of  ttie  sev- 


eral defendante  and  crosv-complalnaata,  and 
should  be  foreclosed  as  to  each  and  an  of 

them. 

"Fourth.  Tliat  said  plalntUTs  aecoad  mort- 
gage te  a  vaUd  and  subsisting  Hem  i^on  said 

property. 

"Flftb.  That  said  mortgage  is  senior  and 
snp^or  to  all  claims  of  the  several  defend- 
ante and  cross-complalnante  ha«ln,  and 
lAionld  be  foreclosed  against  all  ot  them." 

"Seventh.  That  the  State  Bank  of  Indiana 
should  recover  tbe  amount  found  due  against 
Benjamin  L.  Webb,  and  Uuit  ite  mortgage 
should  be  foreclosed  against  all  parties  to  the 
suit,  except  Sallie  H.  Webb." 

The  other  condusioas  of  law  declare  tbe 
rlgbte  of  obtain  Junior  llmholders.  Tb^ 
latter  concluslms,  however,  are  not  before 
us  in  thte  appeal  for  review. 

On  the  facte  found,  tbe  coort  rendered  a 
Judgment  agalnat  Benjamin  Jj.  Webb  on  ftM 
notes  in  suit  in  favor  of  the  John  Hancock 
Mutual  Life  Insurance  Company  for  $7,964.- 
45.  A  Judgment  was  also  rendovd  ai^lnst 
blm  and  William  H.  Schmidt,  bis  surety,  in 
fiavor  itt  the  Stete  Bank  of  Indiana  toe  ftt 
sum  of  91,000.88.  The  court  furdered  and  de* 
creed  that  both  of  the  mratgages  of  the  in- 
surance company,  and  also  the  mortgage  of 
the  Stete  Bank  ot  Indiana,  be  (Orecloaed 
against  appellante  and  other  defmdants. 
Benjamin  U  Webb,  and  Sallle  M.,  Us  wife, 
alone  appeal,  and  cUdm  a  reversal  of  tbe 
Judgm«it  ot  the  Aro^liate  Court  upon  tbe 
ground  tbat  It  erred  In  affirming  the  Judg- 
ment of  the  Marlon  dnndt  court,  and  also  a 
reversal  of  tbe  Judgment  of  the  latter  court 
upon  the  ground  that  It  erred  In  Ito  ooncln- 
slons  of  law  upon  the  ^>eclal  finding  whereby 
it  affirmed  the  validity  ci  each  of  tbe  mort- 
gages In  suit. 

Counsel  for  amwllanto  earnestly  contend 
(1)  that  the  real  estate  held  hy  Benjamin  L. 
Webb  and  hte  wife  as  tenante  by  entireties 
was  undo:  the  protection  or  prcAlUtlon  of 
section  6964,  Bums'  Bev.  St  1901  (seetlim 
5119,  Homer's  Bev.  St  1901).  which  section 
declares  that  **a  married  woman  shall  not 
enter  into  a  contract  of  suretyship,  whether 
as  an  endorser,  guarantor,  or  in  may  other 
mahner.  and  such  contract  as  to  her  shall  be 
void";  that  the  eole  and  ei^iress  purpose 
of  appellants,  as  disclosed  by  the  tacta,  in 
executing  a  convince -of  the  piupeilj  ta 
question  to  a  trastee  and  through  him  to  tht 
husband,  was  but  a  contrivance  or  a  achane 
to  place  the  title  thereto' In  ttie  husband,  tn 
order  that  he  might  incumber  the  same  \>j 
mortgage  aa  a  security  for  the  money  bor- 
rowed by  him  from  anieUee  tar  hte  own  ben- 
efit, and  ttierefore  was  a  circumvaition  cr 
evasion  ot  tlie  statute.  The  cMitention  fs 
further  advanced  by  appellanto  tbat  app^lee, 
under  tibe  facts,  is  at  least  char^ble  wiO» 
constractlTe  notice  of  the  attempt  or  acbeme 
to  evade  the  stetute  on  tbe  part  of  appellants. 

Counsel  for  appellee  contend  that  Inas- 
much aa  ttiis  court  In  the  appeal  ot  Lead 
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T.  Raliu,  149  Ind.  1&2,  4S  N.  B.  858,  affirmed 
tbe  right  of  a  married  woman  to  convey  her 
separate  real  estate,  through  the  Intervention 
of  a  trustee,  to  her  huaband,  aa  a  gift  or  for 
a  valuable  consideration,  subject  to  be  avoid- 
ed for  fraud  or  undue  influence  on  the  part 
of  the  husband,  therefore,  the  wife  having 
the  legal  right  to  do  so,  the  conveyances  In 
question  in  this  case  rebut  any  Inference  of 
an  intent  on  the  part  of  appellants  to  evade 
the  atatnte  in  controversy.  The  further  In- 
sistence is  that,  even  though  the  conveyance 
on  the  part  of  Webb  and  his  wife  was  made 
for  the  purpose  or  In  order  to  circumvent  or 
evade  the  statute,  the  Cacta  disclosed  by 
the  special  finding  do  not  show  that  appel- 
lee, at  tbe  time  it  loaned  the  money  to  the 
husband,  and  accepted  the  mortgages  as  se- 
curity therefor,  had  notice  of  that  fact  It 
Is  settled  by  repeated  decisions  of  this  court 
that  the  statute  in  dispute  prohibits  a  mar- 
ried woman  from  either  personally  obligating 
herself  as  a  surety  for  another,  or  from 
mortgaging  or  putting  up  her  separate  prop- 
erty as  security  for  the  debt  or  obligation  of 
another  person.  It  Is  equally  well  affirmed 
by  our  decisions  that  real  estate  held  by  hus- 
band and  wife  aa  tenants  by  entireties,  in 
like  manner  as  the  separate  property  of  the 
wife,  falls  within  the  protection  or  probibl- 
tlon  of  tbe  statute,  and  cannot  be  legally 
mortgaged  by  them  to  secure  either  the  debta 
of  the  husband,  or  to  secure  the  debt  or  debts 
of  any  person,  other  than  the  debts  of  the 
wife.  A  mortgage  executed  by  a  husband 
and  wife,  In  violation  of  the  statute,  upon 
lands  held  1^  them  an  tmanta  by  entireties, 
is  voidable  not  only  as  to  the  wife,  but  equal- 
ly so  as  to  tbe  husband.  In  support  of  the 
foregoing  propositions,  s^e  McCormick.  etc., 
Co.  V.  Bcovell,  111  Ind.  551. 13  N.  B.  58,  and 
cases  there  cited;  Ablcht  t.  Searls,  164  Ind. 
B94,  67  N.  B.  246;  and  cases  cited.  It  wUl 
be  observed  that  appellee  replied  only  by 
tbe  general  denial  to  the  separate  answer 
of  Mrs.  Webb  whereby  she  set  up  her  sure- 
^blp.  Consequently,  under  tbe  pleadings, 
tt  la  not  In  a  position  to  claim  that  she  Is 
bound  by  any  estoppel  in  pais.  Facts  con- 
stituting estoppel.  In  order  to  be  available  In 
a  case,  must,  under  our  ClvU  Code,  be  espe- 
cially pleaded.  Wood  v.  Ostram,  29  Ind.  177; 
Bowles  V.  Tntpp,  139  Ind.  65,  38  N.  B.  406; . 
Board,  etc.,  v.  O'Connor,  137  Ind.  622,  35 
N.  B.  1006,  87  N.  B.  10;  Field  v.  Noblett  154 
Ind..  357,  66  N.  E.  841;  Fleener  v.  Claman, 
112  Ind.  288,  14  N.  B.  76;  Peters  v.  Oriffee, 
108  Ind.  121.  8  N.  E.  727;  Center  School  Tp. 
V.  State,  150  Ind.  168,  49  N.  E.  961;  Intei^ 
national  B..  etc.,  v.  Watson.  158  Ind.  508,  64 
N.  B.  23;  8  Bncy.  PI.  &  Prac.  p.  7.  In  con- 
riderlng  the  question  of  the  circumvention 
or  evasion  of  the  statute  In  controversy  In 
the  appeal  of  Government  B.,  etc.,  v.  Denny, 
164  Ind.  261,  65  N.  B.  757.  we  said:  "It  Is 
an  ancient  legal  maxim  that,  when  anything 
to  proIiU>lted  directly,  it  cannot  be  done  In- 
dfrecUy,  or,  In  other  words,  a  prohibition 


which  the  law  Imposes  cannot  be  evaded  by 
any  circuitous  contrivance.  Barton's  Leg. 
Max.  p.  77;  Broom's  Leg.  Max.  p.  488. 
Hence,  In  obedience  to  this  rule,  a  married 
woman  cannot  evade  the  positive  prohibition 
of  the  statute  in  question  by  vesting  the  tl-. 
tie  to  her  real  estate  In  her  husband,  or  some 
oth«r  person,  for  the  sole  purpose,  as  alleged 
In  the  answer  of  appellee,  of  permitting  it  to 
be  mortgaged  to  secure  a  debt  other  than 
ber  own,  where  tbe  party  accepting  such  se- 
curity knows  that  the  contrivance  was  re- 
sorted to  for  the  purirase  of  evading  tbe 
law."  Had  appellants  mortgaged  the  prem- 
ises In  question  direct  to  appellee  to  secure 
a  loan  of  money  to  the  husband,  for  his  use 
and  benefit,  before  the  conveyances  which 
were  executed  on  September  23,  1886;  under 
the  circumstances  the  validity  of  such  mort- 
gage could  not  be  controverted.  lu  such  a 
case  tbe  wife  would  not  be  concluded  from 
avoiding  tbe  mortgage  unless  it  could  be 
shown  by  sufficient  fbcts  that  she  was  estop- 
ped from  so  doing.  As  Mrs.  Webb  In  thiv 
case,  under  the  statute,  was  directly  pro- 
hibited from  mortgaging  the  real  estate  lu 
controversy  to  secure  the  debts  of  her  hus- 
band, therefore,  to  effectually  carry  out  the 
object  of  the  law.  It  must,  as  the  authorities 
affirm,  be  so  construed  as  to  d^eat  all  con- 
trivances or  shifts  by  her  and  her  husband 
to  evade  It  In  a  leading  work  on  the  Inter- 
pretation of  Statutes,  tbe  author,  in  consid- 
ering the  construction  which  should  be  pla- 
ced upon  statutes  in  order  to  prevent  their 
evasion,  deals  with  the  question  as  follows: 
"It  is  the  duty  of  the  Judge  to  make  such 
construction-  as  shall  suppress  all  evasions 
for  the  continuance  of  the  mischief.  *  •  • 
When  the  acts  of  the  parties  are  adopted  for 
the  purpose  of  effecting  a  thing  which  is 
prohibited,  and  the  thing  prohibited  Is  In  con- 
seqoence  effected,  the  partfes  have  done  that 
which  they  have  purposely  caused,  though 
they  may  bave  done  It  Indirectly.  When  tbe 
thing  done  Is  substantially  that  which  was 
prohibited,  it  falls  within  tbe  act,  simply  be- 
cause, according  to  tho  true  construction  of 
the  statute.  It  is  the  thing  thereby  prohibit- 
ed.' Whenever  courts  see  such  attempts  at 
concealment  'they  brush  away  the  cobweb 
varnish,'  and  show  tbe  transaction  In  Its  true 
light  Tbey  see  things  as  ordinary  men  do, 
and  see  through  them.  Whatever  might  be 
the  form  or  color  of  the  transaction,  the  law 
looks  to  the  substance  of  it  In  all  such  cas- 
es it  la,  in  truth,  rather  the  particular  trans- 
action than  the  statute  which  Is  the  subject 
of  construction;  and  If  it  Is  found  to  be.  In 
substance,  within  the  statute,  it  Is  not  suf- 
fered to  escape  from  the  operation  of  the  law 
by  means  of  the  disguise  under  which  Its 
real  character  Is  masked."  Maxwell,  Int  of 
Stat  (3d  Ed.)  c.  4, 1  L  P- 157.  See,  also,  End- 
Uch  on  Int  of  Stat  I  13&  In  Floyer  v.  Ed- 
wards, 1  Cowp.  112,  it  was  well  affirmed  by 
Lord  Mansfield,  concerning  the  act  prohibit- 
ing usury,  that  If  the  conbract  in  truth  waa 
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u  nsnrlom  loan,  *Hbe  -vlt  of  man  cannot 
and  a  sblf  t  to  take  It  ont  of  tbe  statute." 

Tlie  facts  In  tlie  case  at  bar  fully  disclose 
that  the  conr^nces  made  bj  appellants  to 
tlie  tnutee^  and  by  blm  to  Boijamln  U 
Webb,  the  bnsband,  were  made  to  enable 
tbe  latter  to  obtain  a  loan  of  mon^  aa  he 
miffbt  find  fq;)portunity  to  do  so,  and  to  se- 
cui'B  the  loan  by  a  mortgage  on  the  prop- 
erty. It  appears-  that  after  secmrlns  such 
loan  It  was  i^vlded  by  an  agreement  be- 
twe«i  him  and  his  wife  that  be  should  cause 
tbe  premises  to  be  reconveyed  to  them  to  be 
held  as  they  formerly  had  been.  After  pla- 
cing thereon  aU  of  the  mortgage  liens  here 
involred,  he  appears  to  have  complied  witii 
this  agreement,  and  the  realty  was  reoon- 
Teyed  to  him  and  his  wife,  through  tbe  ini* 
terrentlon  of  a  trustee.  That  the  facts,  as 
found  by  the  conr^  clearly  reveal  a  shift; 
device,  or  contrivance  on  the  part  of  appel- 
lants to  8V(dd,  in  an  Indirect  or  drcultoas 
manner,  that  which  the  statute  expressly 
prohibited,  is  certainly  not  a  debatable  ques- 
tion. When  such  attempts  to  evade  a  posi- 
tive law  are  shown,  it  Is  the  duty  of  a  court, 
as  the  authorities  affirm,  'to  brush  away  the 
cobweb  varnish,  and  show  the  transaction 
in  its  true  light"  Enforcing  tbJa  well-estab- 
UBhed  rule,  and  It  follows,  under  the  circum- 
stances in  this  case,  that  the  act  of  appel- 
lants in  mortgaging  the  real  estate  in  dispute 
must  be  held  to  fall  as  folly  within  the  pro- 
hibition of  the  statute  as  though  the  convey- 
ance of  the  property  to  the  husband  .liad  not 
been  made. 

Tlie  next  inqiUry  is.  can  appellee  Insnr^ 
ance  company,  at  the  time  It  accepted  the 
first  mortgage,  be  chargeable  with  notice  or 
hnowledge  that  the  shift  or  contrivance  of 
appellants  in  causing  the  premises  to  be  con- 
veyed to  the  husband  was  resorted  to  for  the 
purpose  of  evading  the  law  ?  The  court  found 
that  appellee  had  no  knowledge  of  the  por^, 
pose  of  making  the  conveyances  of  date  Sep- 
tember 23,  1896.  to  the  trustee,  and  by  the 
latter  to  the  bnsband,  "except  such  as  was 
disclosed  by  the  record  aforesaid,  and  said 
abstract  of  title."  In  considering  the  ques- 
tion as  to  whether  constructive  bnowledgd  of 
the  evasion  In  question  can  be  imputed  to 
appellee,  we  may  properly  call  attention  to 
some  of  the  facts  and  circumstances,  among 
others,  of  which  It  was  apprised  by  an  ex- 
amination of  the  record  and  abstract  of  title. 
It  is  shown  to  have  had  knowledge  at  tbe 
time  the  loan  was  made  that  appellants  were 
husband  and  wife,  and  that  in  1894  the  real 
estate  in  question  bad  been  conveyed  to 
them  as  husband  and  wife,  and  that  they 
continued  to  so  bold  it  until  September  23, 
1896,  on  which  date,  by  the  deeds  In  con- 
troversy, it  was  conveyed  to  the  husband 
for  the  nominal  consideration  of  $1,  as  ex- 
Iffeesed  in  both  deeds.  It  also  knew,  or 
most  be  presumed  to  have  known,  that  the 
condition  upon  which  the  land  had  been 
conveyed  to  tbe  trustee  was  that  he  dwuld 


convey  It  'to  the  husband  om  demand.  It 
was  also  apprised  of  the  further  fact  that 
the  husband  was  seemingly  In  haste  to  se- 
cure a  loan  on  the  property,  for  It  aK>eara 
that  within  three  days  after  the  convey- 
ances hereof  to  him  he  made  appllcatloa  for 
the  loan  in  umtroversy.   It  seems  tliat  Oie 
company  at  onca  agreed  to  loan  him  the 
money,  if  his  title  to  tte  property  shoold  be 
approved  by  Mr.  Hammond,  its  agmt  and 
attorney.  The  abstract  was  -oamined  and 
approved  by  the  latter,  and  on  September 
80,  1886,  the  loan  was  made  to  the  bnsband 
toe  94,000,  and  the  mortgage  in  suit 'was 
executed  and- accepted     It  as  a  aecuzity  for 
said  loan.  Notwithstanding  all  of  the  means 
of  knowledge  afforded  to  appellee,  it  made  no 
fmtber  inqnlry  whatever  of  appellants,  or 
either  of  them,  m  of  any  other  poson.  In 
regard  to  the  object  or  purpose  ot  the  con- 
veyances made  on  September  23,  1806.  Un- 
der the  circumstances,  app^ee  haA  no  auffl- 
dent  reason  to  rest  content  In  the  mere  be- 
lief that  tbe  Wife,  In  good  faith,  had  sold  the 
property  to  the  husband  for  tbe  mere  pit- 
tance ot  VI,  upon  which  it  accepted  a  mort- 
gage as  security  for  f4.000  and  ovw.  It 
would  appear,  when  all  of  tlie  tecte  and  dr- 
eonutances  of  which  appellee  had  knowledge 
are  considered,  that  Its  neglect  to  make  far- 
ther inqnlry  can  only  be  ex^alned  upon  tlM 
theory  that  It  desired  to  runaln  Isnonnt 
It  was  not  at  liberty  to  close  Ito  ^es  and 
make  no  fnrthw  Inquiry  or  lnve8tlgati<m, 
and  then,  as  it  does  in  this  actbm.  attempt 
to  shield  itself  upon  tbe  plea  that  It  was 
Ignorant  of  tbe  purpose  of  app^lanta  to 
evade  the  law  by  execnUng  the  conv^anccs 
in  question.  We  do  not  mean  to  ofilrm  that 
appellee  can  be  prejudiced  by  any  secret 
agreement  between  appellants  of  which  it 
had  no  knowledge.  The  proposition  with 
which  we  are  called  upon  to  deal  is  not  In 
regard  to  any  secret  agreement  between  ap- 
pellanto  of  wlilch  appellee  had  no  notice, 
but  the  question  Is,  what  knowledge,  under 
all  of  the  ctrcumstances,  ought  to  be  im- 
puted to  It  In  respect  to  the  particular  point 
here  Involved?   In  Ward  v.  Berkshire,  etc, 
Co.,  108  Ind.  301.  9  N.  B.  361,  this  court,  in 
considering  a  mortgage  executed  by  a  mar- 
ried woman  on  her  separate  property,  said, 
by  Elliott,  J.:   "The  question  ii^  not  what 
facts  were  known  to  the  mortgagors,  but 
what  facts  did  the  appellee  have  knowledge 
of,  or  ought,  under  the  circumBtances,  to  t>e 
charged  with  having  knowledge  of?    It  Is 
true  that  the  appellee,  having  notice  of  Mis. 
Ward's  coverture,   was  bound  to  inquire 
whether  she  bad  capacity  to  make  the  con- 
tract;  but,  when  reasonable  care  and  dil- 
igence are  exercised,  tbe  party  contractiag 
with  a  married  woman  may  rely  tqion  her 
representations."   In  Cupp  v.  Campbtil.  103 
Ind.  213,  2  N.  B.  565,  this  court  affirmed  that 
"one  contracting  an  Incumbrance  on  tbe 
estate  of  a  married  woman  cannot,  however, 
deal  with  h^  at  arm's  lengtht  IuwwIqk  tbnt 
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Bbe  !■  married,  and  that  by  law  she  Is  pro- 
hibited from  contracting  for  the  beneflt  of 
another;  and,  knowing  that  she  la  about  to 
Incumber  her  separate  estate  In  his  favor, 
he  Is  bound  to  Inquire  concerning  tbe  con- 
sideration, and  ascertain,  If  he  may,  by  rea- 
sonable inquiry  from  her,  Whether  it  is  for 
her  benefit,  or  for  the  benefit  of  another,  and, 
unless  misled  by  the  conduct  or  representa- 
tions of  the  wife,  he  will  be  held  to  have 
acquired  a  knowledge  of  the  facta  which 
prudent  Inquiry  would  have  disclosed.  •  •  • 
Oondderlng  the  Importunities  to  which  they 
are  liable,  tbe  statute  should  be  construed 
BO  as  to  answer  tbe  purpose  for  which  it  was 
enacted."  In  Cnmmlngs  r.  Martin,  128  Ind. 
20,  27  N.  H.  173,  it  is  said:  "It  Is  only  where 
tbe  lender  Is  a  party  to,  or  Is  chargeable  with 
knowledge  of,  tbe  attempted  evasion  of  the 
■tatute,  that  the  contract  is  Invalidated." 

The  principle  Is  elementary,  and  one  well 
supported  by  authorities,  that  where  one  has 
knowledge  of  facts  sufficient  to  excite  the 
attention  of  a  person  of  ordinary  prudence 
and  put  him  upon  further  inquiry,  be  is  re- 
quired to  make  such  inquiry  in  good  faith 
and  with  diligence,  and.  In  the  absence  of  so 
doing,  he  will  be  chargeable  wtth  the  knowl- 
edge of  the  particular  point  or  tnct  which 
sach  Inquiry  would  have  revealed  or  impart- 
ed. Knhns  .v.  Gates,  92  Ind.  60;  Smith  v. 
Scbweigerer,  129  Ind.  868,  28  N.  B.  696;  Per- 
ilne  V.  Barnard,  142  Ind..448^  41  N.  B.  820; 
Hawea  v.  Cballle,  129  Ind.  435,  28  N.  B.  848; 
FUmore  v.  Reltbman,  6  Golo.  120;  Wade  oa 
Notices,  il  10,  11.  In  fact,  it  may  be  assert- 
ed that  the  role  as  to  the  knowledge  which 
will  be  imputed  to  tbe  grantee  in  a  case  of 
fnndulent  conveyance,  and  likewise  tike  rule 
recognised  in  respect  to  the  knowledge  which 
a  purchaser  of  real  estate  is  held,  as  a  matter 
of  law,  to  have  acquired  from  the  conditions, 
recitals,  etc..  In  deeds  and  other  Instruments 
of  record  which  constitute  his  chain  of  title, 
an  applicable  to  the  question  of  knowledge 
as  here  involved.  The  rule  is  well  settled 
that,  in  an  action  to  set  aside  a  fraudulent 
conveyance,  It  Is  not  necessary  that  the  gran- 
tee of  the  fraudulent  grantor  shall  have  ac- 
tual knowledge  of  the  intent  of  the  latter  to 
hinder  or  defraud  creditors.  A,  leading  au- 
thor deals  with  the  question  of  knowledge 
In  such  cases  as  follows:  **A  knowledge  of 
facts  sufficient  to  excite  th«  suspicions  of  a 
prudent  man,  and  to  pat  him  on  tbe  inquiry, 
or  to  lead  a  person  of  ordinary  perception  to 
Infer  fraud,  or  the  means  of  knowing  by  the 
use  of  ordinary  diligence,  amounts  to  notice, 
and  Is  equivalent  to  actual  knowledge,  in 
contemplation  of  law.'  The  nature  and  dr- 
camstances  of  the  transaction  may  some- 
times  be  such  as  must  apprise  the  grantee  of 
Its  character  and  object"  Bump  on  Frandn- 
imt  GonTsyanoes,  {  184.  In  the  case  of  a 
pvTCbAseor  of  real  estate,  he  is  required  to 
take  notice  of  conditions  and  recitals  In  deeds 
9t  reocnd  Ik  hte  ciudn  <tf  title  which  affect 


such  title.  Wade  on  Notice,  S9  307,  308,  313. 
Jn  the  latter  section  the  author  says:  "Tbe 
reason  alleged  for  the  rule  is  that  the  pur- 
chaser la  entitled  to  see  all  the  muniments 
of  -title,  and  therefore  must  be  presumed  to 
have  seen  them,  and  to  have  taken  notice  of 
all  other  recitals  which  in  any  way  affect 
bis  purchase,  as  the  omission  on  his  part  to 
take  such  precaution  would  amount  to  gross 
negligence."  In  Welib  on  Becord  of  Titles,  | 
176,  the  author  says:  "The  recwd  Is  notice 
of  everything  deduclble  from  its  contents,  as 
matter  of  law.  •  •  •  The  record  will 
charge  constructive  notice  of  fraud  in  the  ex- 
ecution of  the  deed  where  there  Is  matter  on 
I  the  face  of  the  Instrument  Indicating  fraud, 
I  but  not  otherwise."  In  section  178  of  the 
{  same  work,  It  is  asserted  that,  **as  to  matters 
I  of  fact  recited  or  alluded  to  in  the  record, 
I  and  as  to  other  Instruments  referred  to  there- 
I  in,  it  may  be  stated  as  a  general  rule  that,  if 
I  there  Is  sufficient  contained  in  tbe  record  to 
reasonably  Induce  an  inquiry  in  tbe  mind  of 
an  intelligent  person,  it  will  charge  notice  of 
the  facts  so  contained,  and  of  all  facts  whlcb 
an  inquiry  suggested  by  such  information 
diligently  prosecuted  wooid  have  disclosed. 
In  many  instances  the  constructive  notice 
imparted  by  the  record  to  in  tbe  same  trans- 
action blended  with  that  arising  from  recitals 
In  other  Instruments  in  the  same  chalp  of 
title,  and  also  with  that  growing  out  of  the 
duty  of  inquiry  suj^ested  by  some  matter  of 
fact  entirely  outside  of  tbe  record."  In  sec* 
tlon  179  the  same  author  says:  "Recitals  of 
an  unusual  character  will  ordinarily  excite 
attention  and  charge  notice  by  imposing  the 
duty  of  inqnlry.  Thus  the  recital  of  an  In- 
adequate consideration,  especially  if  it  be 
grossly  disproportionate  to  the  real  value  of 
the  property,  is  often  regarded  as  a  cogent 
circumstance  so  loudly  informing  the  pur- 
chaser of  fraud  that  he  will  not  be  permitted 
to  shelter  himself  behind  the  want  of  actual 
knowledge."  See,  alscs  23  Am.  &  Eng.  Ency. 
of  Law,  p.  SIS;  Hume  v.  Franzen,  73  Iowa, 
25,  34  N.  W.  490;  Hoppln  v.  Doty,  26  Wis. 
673:  Worthy  v.  Caddell,  76  N,  0.  82,  86;  Bck 
V.  Hatcher,  68  Mo.  235;  Knapp  v.  Bailey,  79 
Me.  195.  9  Atl.  122,  1  Am.  St  Rep.  296. 

The  real  estate  held  by  appellants  as  ten- 
ants by  entireties  was  so  far  within  the  pro- 
tection of  the  law  as,  generally  speaking,  not 
to  he  subject  to  the  debts  or  obligations  of 
dther  the  wife  or  husband.  Neither  could 
convey  or  mortgage  it  without  the  other 
joined,  and.  In  case  of  mortgage,  only  to  se- 
cure the  obligations  of  the  wife.  As  appellee 
appears  to  hare  known  that  ajipellants  were 
husband  and  wife,  and  that  the  property  was 
held  by  them  as  such.  It  was  bound  to  know 
of  the  protection  atTorded  it  under  our  laws. 
Under  these  drcnmstances.  It  would  seem 
that  the  natural  or  reasonable  Inquiry  sug- 
gested thereby  would  be,  why  should  the 
wife  be  moved  to  convey  the  property  to  the 
bosband  In  consldCTatlon  of  the  moe  aum  of 
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fl,  thereby  HnbJecUng  It  to  al]  obligations  or 
debts  wblch  migbt  legally  exist  against  blm? 
Her  action,  on  tbe  face  of  tbe  transaction, 
certainly  so  far  as  the  matter  of  ber  property 
rights  or  Interests  were  concerned,  could  not 
be  said  to  conduce  to  her  betterment  The 
Tery  character  and  circumstances  of  the 
transaction  leading  up  to  the  execution  of  the 
mortgage  are  apparently  so  singular,  or  be- 
yond the  ordinary,  as  to  have  excited  the  at- 
tention of  an  ordinarily  prudent  parson,  and 
put  him,  as  the  authorities  assert,  "upon  far- 
ther inquiry"  In  regard  to  the  purpose  or  mo- 
tive of  conveying  the  real  estate  to  the  hus- 
band. Had  an  inquiry  been  made  In  good 
faith  and  with  diligence.  It  may  be  assumed 
that  appellee  would  have  ascertained  and 
been  fully  apprised  of  the  purpose  or  motive 
of  appellante  In  making  tbe  conreyances  in 
controversy  on  the  23d  day  of  September, 
1806.  As  appellee  had  the  means  of  knowl- 
edge in  regard  to  this  particular  fact  or  point, 
in  contemplation  of  law  It  must  be  held  as 
chargeable  with  knowledge  of  such  fact 
Ray  T.  Tamell,  118  Ind.  112,  20  N.  E.  706; 
Singer,  etc.,  Co.  t.  Jacobs  (0.  C.)  8  McCrary, 
638,  11  Fed.  659;  Bnnkle  v.  Oaylord,  1  Yen. 
128;  and  other  autiiorlties  hereinbefore  cited. 

As  the  special  finding  discloses  that  appellee 
had  the  same  meana  of  knowledge  In  regard 
to  the  purpose  or  motive  of  appellants  to 
evade  the  statute  at  tbe  time  It  acc^ted  the 
second  mortgage  on  the  premises  to  secure 
an  additional  loan  from  It  to  the  husband  as 
It  had  when  It  made  the  first  loan  to  him.  It 
Is  In  no  better  attitude  to  shield  ttsdf  upon 
the  ground  ct  want  <tf  notice  than  It  was  in 
regard  to  tbe  first  mortgage.  Between  tiie 
dates  of  tbe  two  mortgages,  It  appears  that 
tbe  title  to  the  real  estate  remained  un- 
changed, no  otiier  conveyances  thereof  hav- 
ing been  made.  As  appellee  Is  shown  to  have 
bad  knowledge  of  the  t&ct  of  the  evasion  In 
question  at  the  time  It  made  the  first  loan  to 
the  husband,  as  the  court  finds,  and  was  af- 
forded the  same  means  of  knowledge  at  the 
time  It  made  the  second  loan  to  him  and  ac- 
cepted a  mortgage  upon  the  identical  real 
estete,  it  must  be  h^  as  chargeable  with 
knowledge  at  the  time  of  the  purpose  or  mo- 
tive of  appellants  in  making  the  conveyances 
In  controversy. 

It  is  affirmed  by  tbe  anthbrlUes  that  where 
a  pOTSon  already  has  notice,  either  actual  or 
constructive^  of  a  Utct  material  to  a  new 
transaction,  "the  new  dealing  must  be  judced 
and  the  righte  of  the  parties  must  be  deter* 
mined  on  the  assumption  that  tbe  fact  of 
which  he  bad^  prior  notice,  actual  or  con- 
structive, was  *tben  known  to  him.  In  other 
words,  notice  to  a  party,  actual  or  oonatmc- 
ttvei,  in  a  particular  transaction,  of  a  fact 
which  exempts  a  defendant  from  liability  In 
that  transaction,  is  notice  in  alt  subsequmt 
transactions  of  the  same  character  betwera 
the  same  parties."  Cox  v.  Feaxce^  112  N. 
t.  687,  eON.  2L  666|3UB.A.S6a.  The 


I  facta  in  tbe  appeal  of  Long  v.  Crosaon,  119 
i  Ind.  3,  21  N.  E.  460,  4  U  R.  A.  783.  cited  by 
I  appellees,  are  easily  distinguishable  from 
j  those  In  the  case  at  bar.    In  that  case  the 
i  deed  of  record  whereby  tbe  real  estate, 
I  which  was  a  lot  In  tbe  town  of  Fowler,  had 
i  been  conveyed  to  the  husband,  disclosed  on 
I  Ite  face  a  consideration  of  $1,500.   On  the 
I  face  of  the  deed,  aside  from  any  othra  notice 
I  that  might  have  been  imputed  to  the  mort- 
gagee, that  amount  migbt  have  been  pre- 
sumed to  have  been  a  full  consideration  for 
the  lot.    The  titie  to  the  premises  therein 
had  stood  in  the  name  of  the  husband  for  six 
months  prior  to  tbe  time  be  secured  the  loan 
thereon.    It  is  stated  in  that  case  that  tbe 
lender  or  mortgagee  had  no  knowledge  that 
the  titie  of  the  wife  to  the  realty  bad  been 
transferred  to  the  husband  for  tlie  puipoee  of 
evading  the  stetute. 

Under  the  circumstance  and  facts  in  this 
case,  we  conclude  that,  at  the  time  appellee 
insurance  company  accepted  each  of  the 
mortgages  In  suit.  It  must  be  held  as  charge- 
able at  least  with  constructive  knowledge  of 
appellants^  purpose  or  object  to  evade  the 
stetnte. 

It  aiqpears  that  appellee  the  Stete  Bank  of 
Indiana  became  a  crosa-complainant  In  this 
suit  for  the  purpose  of  foreclosing  ite  mort- 
gage. Bo  for  as  tbe  question  between  It  and 
appelianto  herein  ia  ccnicemed,  It  moat  be 
treated  as  though.  It  had  as  ^alntifl  in  an 
Independent  and  separate  action  sou^t  to 
foreclose  that  Instrument  The  first,  aecoml, 
and  fifteenth  pangrapha  of  the  apodal  find- 
ing are  tbe  only  ones  which  can  be  said  to 
affect  the  bank.  Upon  these  findings  the 
seventb  oonduaion  of  law  is  based.  Oonnad 
for  the  hank  insist  that  this  conclusion,  un- 
der the  facta,  is  justified.  Some  of  the  facts, 
among  others,  which  Mxbl  Webb,  In  ber  aep* 
arato  answer  to  the  bank's  cross-complatnt. 
alleged,  anbstentlally,  are  (1)  that  the  reoorda 
et  the  recorder's  o£^  showed  the  oonv^ 
aneea  of  September  23,  1896,  by  wiOcb  the 
titie  to  the  real  estete  in  question  had  bees 
transferred  to  Benjamin  L.  Webb;  (!9  tbat 
the  bank  on  October  6,  1900,  when  It  accept- 
ed tbe  mortgage  from  bim  as  security  tar 
the  new  note,  knew  of  the  purpose  for  wUd 
tbe  titie  thereto  had  been  placed  in  him,  Tte. 
In  order  to  enable  him  to  mortgage  the  prem- 
ises to  aecnro  hte  own  Indebtedness;  ^)  she 
further  charged  tbat  ah^  undiet  the  mort- 
gage was  a  snrety,  which  fact  was  wcfl 
known  by  tbe  bank  at  the  time  it  accented 
said  Inatnunent  It  will  be  noted  tbat  the 
Qtedal  finding  discloses  that  Webb  alone  a- 
ecnted  tbe  mortgage  to  tbe  tuink.  his  wife 
not  Joining  therein,  and  that  in  the  mattw  of 
said  mortgage  tiie  bank  dealt  entirdy  with 
him  In  whose  name  the  title,  as  shown  1^ 
the  records,  then  stood,  and  had  so  continued 
to  stand  tor  ovw  a  ptaAoA  of  four  years.  It 
will  be  further  observed  that  there  is  an  et>- 
tire  absence  of  any  facte  in  tbe  q^edal  tnd- 
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luff,  w  far  It  applies  to  the  bank,  wblcb 
even  tend  to  abow  that,  at  tbe  time  tbe  mort- 
gage was  accepted  from  Webb,  It  eltber 
knew  OT  ougbt  to  bare  known  tbat  be  was  a 
married  man.  It  ia  tme  tbat  It  may  be  said 
tbat  tbe  deed  made  September  23,  1896,  by 
wblcb  be  acquired  tbe  title  to  tbe  premises, 
disclosed  on  Its  face  tbat  be  was  at  tbat 
time  tbe  bnsband  of  Sallle  M.  Webb;  bnt 
tertalnly  wben  the  period  of  time  wblcb  bad 
elapsed  between  Septemb^  23, 1896,  and  Oc- 
tober 6,  1900,  la  considered,  tbe  bank,  under 
sacb  circumstances  alone,  cannot  be  beld  a* 
cbargeable  with  knowledge  tbat  sucb  mar- 
riage relation  continued  to  exist.  In  the  ab- 
sence of  anything  to  tbe  contrary,'  tbe  bank, 
from  tbe  mere  fact  tbat  It  may  be  aald  to 
bave  bad  notice  from  tbe  record  tbat  Benja- 
min L.  Webb  was  a  married  man  on  Septem- 
ber 23,  1896,  was  not  bound  to  assume  tbat 
sucb  conjugal  relations  still  continued  to  ex- 
ist on  October  Q,  1900.  See  Craig  v.  Bennett, 
146  Ind.  574,  45  N.  B.  792;  Crowder  r.  Rlgga, 
158  Ind.  168,  162,  53  N.  BL  1019.  Her  surety- 
sblp,  as  alleged,  and  ber  coverture  at  tbe 
time  the  bank  acc^ted  tbe  mortgage,  and 
tbe  further  fact  tbat  tbe  bank  bad  knowledge 
of  tbese  facta,  were  material,  and  the  burden 
was  upon  ber  to  prove  tbem  in  order  to  sus- 
tain her  alleged  defense.  As  the  special  find- 
ing is  sileut  in  regard  to  any  knowledge 
wblob  tbe  bank  had  in  respect  to  tbe  fact 
of  ber  coverture  at  the  time  of  tbe  transac- 
tion with  Mr.  Webb,  it  must  be  treated,  un- 
der tbe  rule  so  repeatedly  affirmed  by  this 
court,  as  an  express  finding  of  that  fact 
against  her.  Tbe  office  of  a  special  finding 
is  to  find  facts,  and  no  omission  of  a  fact 
therein  can  be  supplied  by  Intendment.  Bell 
V.  Corbln,  136  Ind.  269,  36  N.  E.  23;  Cleve- 
land, etc.,  B.  Co.  V.  Miller.  149  Ind.  490,  49 
N.  Bl  445;  Metropolltap,  etc.,  Co,  v.  Bow- 
aer,  20  Ind.  App.  557,  60  N.  E.  86;  Elliott's 
App.  Proc.  {  757.  As,  under  the  circumstan- 
ces, we  are  compelled  -to  presume  tbat  Mrs. 
Webb  failed  to  establish  tbe  fact  In  regard 
to  knowledge  on  tbe  part  of  tbe  bank,  It 
must  follow,  for  this  reason  alone.  If  for  no 
other,  tbat  ber  exceptions  to  tbe  court's  sev- 
enth eoncluslon  of  law  were  properly  over- 
ruled. 

We  conclude  that  the  Appellate  Court  erred 
in  affirming  in  whole  the  Judgment  of  the 
Marlon  circuit  court,  and  tbat  the  latter 
court,  under  the  facta,  erred  In  sustaining 
th«  validity  of  each  of  the  mortgages  of  ap- 
pellee insurance  company,  and  In  enforcing 
foreclosures  thereof. 

The  Judgment  of  the  Appelate  Court  Is 
reversed  in  part,  and  likewise  tbat  of  tbe 
Marion  circuit  court,  and  the  canse  is  re- 
manded to  the  latter  court  with  Instructions 
to  restate  its  conclustoua  of  law  consiateutly 
with  this  oplrton,  and  render  Judgment  ac- 
cordingly. 

GUiliETT,  J.,  emcnn  In  tbe  xesnlt. 


06  InO.  App.  1) 

UNITED  STATES  BXPRESS  00.  T.  JOTGB 
et  al.* 

.(Appellate  Oourt  of  Indiana.  Division  Nol  % 
Feb.  4,  1904.) 

CARRIBRa-^HIPUBNT  OF  LIVB  STOCK— TALTTA> 
HON  IN  CONTRACT— BURDEN  OF  PROOF— EP. 
PBCT  AS  LIMITINO  DAMAOSS. 

1.  The  harden  of  proof  is  on  the  ahipper,  su- 
ina  for  fnjnries  to  lire  stock,  to  show  that  a 
valuation  placed  on  the  property  In  the  contract 
of  ablpmeut,  on  wbldi  the  rates  of  transporta- 
tioD  were  based,  was  invalid  and  not  bindhis 
on  him. 

2.  Where  the  valnation  In  a  contract  for  the 
shipment  of  live  stock  la  made  the  basis  of  the 
transportatkm  chargea,  and  the  contract  pro- 
vides that  Ib  tbe  event  of  lajniy  to  tbe  ship- 
ment the  carrier  shall  be  liable  only  to  tbe  ex- 
tent of  actual  damage,  which  shall  in  no  event 
exceed  the  valnation  declared  by  the  shipper, 
damages  are  recoverable  for  oegligeut  injury  to 
the  stock  dnring  transportation,  tBongh,  on  a^ 
rival  at  ite  destination,  the  shipment  sold  so  as 
to  net  the  ahipper  an  noess  over  the  valuation 
made. 

Appeal  frmn  Circuit  Court,  Gibson  County; 
a  M.  Welbom.  Judge. 

Action  by  J(An  B.  Joyce  and  ottos  against 
13m  United  States  Bxpresa  Company.  Judg- 
ment for  plalntlffa,  and  defendant  appeals. 
Affirmed. 

Baker  &  Daniels  and  Fields  &  Harmon, 
for  appellant  Buaklrk  &  Brady  and  Bmbree 
ft  Benson,  for  appellees. 

ROBY,  J.  Action  by  appellees  for  damages 
on  account  of  alleged  negllgaice  In  tbe  trans- 
portation of  two  car  loads  of  horses  by  ap- 
pellant for  tbem  from  Princeton,  Ind.,  to 
Buffalo,  N.  Y.,  tbe  dates  of  shipment  being 
May  23  and  June  IB,  1901.  Tbe  trial  court, 
upon  request,  made  a  spedal  finding  of  facts, 
and  stated  conclnslons  of  law  thereon,  in  ac- 
cordance with  which  Judgment  was  rendered 
against  appellant  for  $2,195  on  account  of 
damages  to  the  shipment  of  May  1st,  and 
$1,499.60  on  account  of  damages  to  the  8bli>- 
ment  of  June  13tb,  Interest  l>elng  Included  In 
both  cases.  Exceptions  by  appellant  to  tbe 
conclusions  of  law  against  It  were  duly  taken, 
and  tbe  correctness  of  such  conclusions  there- 
by presented  to  this  court 

The  facts  found,  so  far  as  their  state- 
ment Is  necessary,  are  as  follows:  Contracts 
between  tbe  parties  were  entered  Into  on 
tbe  respective  dates  named,  containing,  aniong 
others,  tbe  following  provisions: 

"Kotlco  to  Sblppera— The  Shipper  wDI 
Value  His  Stock,  Which  Valuation  will  be 
Inserted  in  This  Contract  the  Charge  for 
Carriage  will  be  Based  on  Such  Valnation. 
United  States  Express  Company.  Limited 
Liability.  live  Stock  Contract  (Duplicate.) 
To  be  given  to  the  ahlppw.  Thla  contract 
wltnesseth:   •   •  • 

"(1)  Tbat  the  Express  Company  undertakes 
to  forward  to  tbe  point  reached  by  tbe  Ex- 
press Con^ny  which  ts  nearest  to  destlna- 

f  ^aesCarriu^  voL  «,  Osat  Die  |  Ml. 

'RahMrinv  denied.  Trauterrod  to  Bnpretne  Coart.  7S  H.  B.  SSB.  Opinion  of  Bopmn*  Coart  strlokeD 
from  fllM  and  cause  remanded  to  Appellate  Court,  U  H.  B.  1117. 
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tlon,  the  anlmalB  •  •  •  hereliiafter  men- 
tioned, of  which  shipper  declares  himself  to 
be  the  owner  •  •  •  to  wit:  •  •  • 
TweDty-clght  horses  consigned  to  •  •  • 
Buffalo,  New  York,  for  the  sum  of  Two 
Hundred  and  Twenty-five  Dollars  •  •  • 
which  charge  Is  fixed  by  and  based  xxpoa  the 
value  of  said  apfanals  *  *  *  as  declared 
by  the  Shipper,  as  hereinafter  mentioned, 
•  •  • 

"(3)  The  cliargea  on  the  shipment  describ- 
ed above,  at  the  values  specified  below,  will 
lw  as  follows: 

U.  8.  Six.  Go'i  CoQQectlns 
For    HorseB,    Jaeki    or     Chargoi.  Compsnr'a 
HnlM    of    a    Tftlu*    not  ctaargsa. 
•Kceedtng  |76  e*cb   II2E.W  |  

"{4)  When  the  value  declared  by  the  Ship- 
jtet  exceeds  the  nine  stated  above,  an  ad- 
ditloD  to  the  above  mentioned  charge  will  be 
made  accordlns  to  the  following  acbednle^  to- 
wit: 


the  contracts  must  therefore  be  taken  aa  they 
were  written,  and  tbe  raluatlim  therein  made 
as  that  fixed  by  the  parties. 

Had  the  property  thus  valued  been  destroy- 
ed en  route,  the  measure  of  tbe  wbiffpa's  re- 
covery would  have  been  thereby  fixed.  Hart 
V.  Railroad,  112  IT.  &  881,  B  Sap.  Ctt.  161,  28 
L.  Ed.  717;  Bosenfeld  T.  Oo.,  108  Ind. 
124,  2  N.  B.  844^  68  Am.  Rep.  «iOO;  Rxpress 
Go.  V.  Harris,  120  Ind.  77,  21  N.  B.  340,  7 
L<.  R.  A.  214;  VtxpeeaM  Go.  v.  Oamalian  (Ind. 
App.)  68  N.  B.  246;  Id.,  64  N.  B.  047;  Stewart 
V.  Olev^nd,  etc.,  Ry.  Co.,  21  Ind.  App.  218, 
62  N.  B.  88;  B.  &  O.  8.  W.  v.  Ragedale^ 
14  Ind.  App.  406;  42  N.  a.  1106;  By.  Oe.  t. 
Nictaolal,  4  Ind.  App.  126.  80  N.  B.  424,  61 
Am.  8t  Rqp.  20eL 

It  affirmative  appears  trMn  llie  flndlnga 
that  the  horses  shipped  In  eadi  of  fbe  said 
cars  were  Injured  and  delayed  in  transporta- 
tion through  tbe  fault  of  appellant,  and  ne 


When  the  HerebudlM  Rat*  ti  The  addlUonal  ebarsM  will  b* 

Not  orer  |1.00  per  IW  Ibi  6  por  cent  of  ttao  oscMs  valntlaL 

Orer  S1.00  par  100  lbs*  and  not  mm  12.00  par  100  lbs  7  par  eent.  "  *' 

"    g.00  "    "    "     "    "  13.00  ■•         "  10  pw  cant  **  " 

"    ^00  "         "     "    "     »    |K.oe  ■■   12  p«r  9»C.  "  " 

"    90.00  ••    -    *•     *•    "     -    |....  -    "   .lliHreaBt.  - 


"(6)  The  shipper  In  order  to  avail  himself 
of  said  alternative  rates,  and  In  considera- 
tion thereof  being  asked  by  the  Bxpress 
Company  to  value  said  prop«ty,  now  de- 
clares the  values  hereinafter  motioned  to  be 
the  true  values  of  said  animals  *  *  *  so 
to  be  shipped  as  follows:  Number  and  kind 
twenty-eight  horses,  value  12100. 

"(6)  •  •  •  The  Shinier  hereby  releases 
and  dischargee  the  Express  Company  from  all 
liability  for  delay,  injuries  to  or  toss  of  said 
animals  *  *  *  from  any  cause  whatever, 
unless  such  delay.  Injury  or  loss  shall  be 
caused  by  tba  negligence  of  the  Agents  or 
employees  of  tiie  Express  Company,  and  In 
such  event  the  ESzprees  Company  shall  be 
liable  only  to  tbe  extent  of  actual  damage, 
whidi  shall  In  no  evoit  exceed  tiie  valuation 
herein  declared  by  tbe  Shipper." 

Where  property  is  thus  valued,  tbe  valua- 
tion bdng  scdsstantlal  and  not  unreasonably, 
fairly  procured,  full  opp(»tunity  for  choice 
given,  without  coercion  ot  fraud,  and  the 
rate  €i  tranqKOtatlon  Is  based  thereon,  tbe 
same  being  reasonable  and  graduated  accord* 
big  to  the  value  so  fixed,  such  valuation  la 
valid,  and  furnishes  the  measure  by  which 
damages  are  assessed  in  case  of  loss.  The 
recitals  of  tbe  contract  are  not  conclusive; 
but  Giey  are  prima  fade,  and  i^ace  the  bui^ 
den  of  showing  that  the  valuation  relied  rap- 
on  was  not  so  fixed  as  to  be  enforceable  up- 
on tbe  shipper,  who  may,  however,  always 
aver  facts  destroying  tiie  validity  thereof, 
and  establish  them  if  he  can.  The  burden, 
tiierefore,  in  this  case  upon  such  proposi- 
tion was  upon  appellee,  who  made  aTermeuts 
in  the  complaint  attacking  the  validity  of  the 
written  contract  The  qtedat  finding  in  this 
z^ard  does  not  support  such  averments,  and 


question  relative  to  tiiat  phase  of  the 
is  argued. 

It  also  appears  that  Qie  horses  shipped  In 
May  w^  sold  In  Buffalo,  on  arrival,  for  83,- 
470.  netting  the  ownos  82.916.20;  that  tbey 
would  have  betni  worth  $170  each  had  Oke^ 
been  delivered  witliout  injury  or  delay.  !nioae 
shipped  in  June  sold  tor  88,616,  nettlnf  ^ 
owners  $3,822.70,  and  would  have  been  worth 
$170  each  had  they  been  dtilveted  wlfli- 
ont  injury  <a  dday.  Tbe  .trial  court 
that  aK>ellees  were  not  precluded  by  tbe  «»• 
tract  from  showing  the  true  value  at  the 
horses  whoi  delivered  at  Buffalo,  bnt  that 
their  recovery  for  damages  thereto  could  not 
exceed  $2400  tat  damages  on  aooonnt  In- 
jury to  the  stock  slUiqped  In  one  car.  No 
question  is  presented  as  to  tbe  damage  to  or 
tbe  value  of  any  single  sntanaL  Tbe  pmp- 
erty  was  not  destroyed,  but  was  damaged. 

Appellant's  counsel  assume  the  negattve  at 
tbe  following  imposition:  "In  case  of  dam- 
ages by  the  carrier^a  negligence  to  goods 
shipped  ander  a  contract  which  for  a  reduced 
freight  rate  vidues  the  property,  the  goods  as 
damaged  netting  the  shipper  more  than  the 
declared  valoe,  are  any  damages  recover- 
able f  The  undotaking  of  the  appellant  was 
to  transport  certain  horses  from  Princeton  to 
Buffalo.  It  did  not  guaranty  that  they  would 
bring  any  fixed  price  In  the  Buffalo  market 
Appellees  did  not  agree  that  they  would  not 
sell  the  horses  In  the  mariEet  tor  more  tfaao 
the  sum  named  in  the  contract  If  ^tej  contd 
get  It  Tbe  valuation  made  waa  made  as  a 
basis  for  the  cfaa^  for  transportation,  and 
as  a  limit  to  the  damages  recoverable  fnmi 
aK>ellant  in  event  that  it  did  not  properly 
transport  the  hwses.  Tb^  were  not  safd? 
transported.  They  reached  their  deatinatkn 
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In  a  damagied  condltloo,  caused  by  the  negli* 
xence  of  tbe  carrier.  If  appellant's  proposi- 
tion were  granted.  It  would  follow  that,  not- 
withiitaiidlng  a  fall  valnatlon  In  the  contract, 
a  rising  market  would  bar  recovery,  without 
regard  to  tbe  neglle^nce  of  appellant  or  the 
Injury  to  tbe  horses.  Its  liability  cannot  be 
made  dependent  tipon  such  condition.  The 
carrier  undertakes  to  convey  tbe  property 
safely.  If  It  falls  to  do  so,  It  ought  to  make 
good  the  loss  of  tbe  shipper  thereby  caused. 
Tbe  Inquiry  Is  not  how  much  are  the  remain- 
ing horses  worth,  but  how  much  damage  has 
been  done  to  tbe  lot.  The  appellant  must 
respond  for  all  such  damages  up  to  an  amount 
not  exceeding  the  stipulated  value  of  the 
property.  This  la  in  accordance  with  the 
terms  of  the  contract:  *^And  in  such  event 
the  express  company  shall  be  liable  only  to 
the  extent  of  actual  damage,  which  shall 
In  no  event  exceed  the  valuation  declared  by 
the  shipper."  A  construction  relieving  ap- 
pellant from  all  Uablll^  would,  If  placed  up- 
on the  contract,  result  In  rendering  It  ob- 
noxious to  the  law,  and  prevent  Its  enforce- 
ment by  the  courts.  A  number  of  cases  are 
dted  tending  to  support  appellants  conten- 
tion. They  are  referred  to  by  the  Massa- 
chusetts Supreme  Court  as  follows:  "If  they 
are  not  distinguishable  from  the  case  at  bar 
we  cannot  follow  them."  Brown  v.  Steam 
Ship  Co..  147  Mass.  68,  16  N.  B.  717.  Ap- 
pellant's proposition  must  be  answered  In  tbe 
affirmative.  Brown  t.  Ship  Co..  supra; 
Stames  v.  Ry.  Co.,  91  Tenn.  616,  19  S.  W. 
©75;  Hart  v.  Ry.  Co.,  112  XT.  8.  331,  341-348, 
6  Sup.  Ct  151,  28  L.  Ed.  717.  and  cases 
cited;  Kalhoad  Held,  91  Oa.  sn,  17  8.  a 
934. 

Judgment  affirmed. 


(34  InO.  App.  K) 

PITTBBimaH,  C,  O.  A  ST.  L.  BY.  GO.  T. 

WEST.* 

(Apellate  Court  of  Indiana,  Dtrlilon  Mo.  1. 

Feb.  6,  1901) 

KAXLROAD  CROSSING  ACC^DBNT-CONTSIBU- 
TORT  NEOLIOENCB. 

L  Recovery  cannot  be  had  for  death  of  a  per- 
son killed  in  collision  ot  his  team  with  a  train 
at  a  erosaiiur,  thongh  ^nals  were  not  given, 
where  he.  when  at  any  point  wltbin  40  feet 
of  the  track,  could  have  beard  or  seen  the 
train;  Burned  Rev.  St.  1901,  |  859a.  making 
contribntory  negligence  a  matter  of  defense,  in 
no  way  relieving  a  traveler  of  his  duty. 

Appeal  from  Oircnit  Court;  Orant  Connty; 
B.  A.  Huffman.  Special  Jnd^. 

Action  by  Joseph  A.  West  against  the 
Pittsburg.  Cincinnati,  Chicago  ft  St  Louis 
Railway  Company.  Judgment  Cm-  plalntUT. 
Defendant  aroeals.  RererKd. 

O.  B.  Ros%  tor  appellant  W.  8.  MflWhfiM, 
for  appeileei 

HENLBY.  O.  J.  About  2:30  o'clock  a.  m. 
on  the  2d  day  of  August.  1901.  one  Frank 

iRtfwirtng  daaML.  Ttansfer 


West  was  driving  north  on  a  highway  run- 
ning through  tbe  village  of  Mler,  which  said 
highway  crossed  appellant's  railway  track  at 
right  angles  In  said  village.  Tbe  said  West 
was  in  a  rubber-tired,  top  buggy,  drawn  by 
one  horse,  and,  as  be  passed  over  appellant's 
railroad  track,  was  struct  by  a  locomotiTe 
and  train  of  cars  running  at  tbe  rate  of  about 
85  miles  an  hour,  by  which  collision  be  was 
killed.  The  servants  and  empioyfis  In  charge 
of  the  locomotive  and  train  of  cars  which 
struck  and  hilled  said  West  did  not  sound 
the  whistle  or  ring  the  bell  In  approaching 
said  crossing,  aa  it  Is  provided  by  law  that 
they  should  do.  Appellant's  right  of  way 
at  the  crossing  le  80  feet  wide,  and  tbe  track 
on  which  appellants  train  was  running  la 
located  In  the  center  of  the  right  of  way. 
It  Is  40  feet  from  the  center  of  the  track  to 
the  south  line  of  the  right  of  way.  Decedent 
was  driving  north,  and  the  train  that  struck 
and  killed  him  was  coming  from  the  west, 
and  the  headlight  of  the  locomotive  could 
have  been  seen  by  a  person  approaching  ap- 
pellant's right  of  way  from  the  south,  look- 
ing to  tbe  west,  for  a  distance  of  2^  mllea. 
There  was  nothing  to  prevent  decedent  from 
seeing  the  approaching  locomotive  and  train 
of  cars  after  he  entered  upon  appellant's 
right  of  way.  The  facts  above  stated  are 
such  as  a  Jury  were  warranted  In  finding, 
from  both  the  disputed  and  undisputed  evi- 
dence. The  evidence  concerning  the  sound- 
ing of  the  whistle  and  the  ringing  of  the 
bell  was  conflicting,  but  the  evidence  Concern- 
ing the  surroundings  at  the  crossing  where 
the  decedent  was  killed  Is  not  conflicting, 
nor  Is  the  fact  disputed  that  decedent  might 
have  seen  the  aiq>roachlng  train  for  a  long 
distance,  had  he  looked.  The  jury  found 
specially,  by  way  of  answers  to  Interroga- 
tories, that  there  was  no  evidence  as  to 
whether  or  not  decedent  looked  tor  approach- 
ing trains  before  he  attempted  to  cross  the 
railway  track;  that  there  was  no  evidence 
as  to  whether  or  not  decedent  listened  to 
see  If  he  could  hear  the  approaching  train 
before  he  drove  opori  appellant's  track.  But 
they  found  that  the  locomotive  which  strock 
decedoit  carried  a  headlight  as  It  approached 
the  crossing  which  he  attempted  to  cross, 
and  that  this  headlight  could  have  been  seen 
by  decedent,  had  he  lotted,  at  a  distance  of 
15  rods  from  the  crossing;  that  decedent 
could  have  heard  the  noise  of  the  approach- 
ing train.  If  he  had  listened,  at  any  point 
within  40  feet  before  he  reached  the  railroad 
track;  that  decedent  was  pMseesed  of  good 
^eslght  and  good  hearing,  and,  If  he  had 
looked  to  tbe  west,  the  direction  from  wblch 
the  train  was  approaching,  at  any  point  with- 
in 40  feet  before  be  reached  tbe  track,  be 
could  have  seen  tbe  approaching  train. 

Without  con^d^ng  the  questions  raised 
concerning  the  sufficiency  of  the  c(Hnplalnt 
flled  in  this  action,  the  one  question  is  left 
for  consideration,  Is  appellee  entitled  to  a 
recovery  under  the  evidence  produced  and 
to  Saprene  Ootut  Aanlfld. 
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fects  found  In  this  case?  The  act  of  Febru- 
ary 17.  1S90  (Acts  1899.  p.  63;  section  359a, 
Burns'  Rev.  8L  1901),  makes  contributoiy 
n^lgence  a  matter  of  defense.  But  this 
act  does  not  In  any  manner  change  or  abate 
tbe  duties  imposed  upon  a  traveler  approach- 
ing and  attempting  to  cross  a  railroad  track, 
as  laid  down  by  the  decisions  of  the  courts 
of  appeal  in  this  state  prior  to  the  passage 
of  'that  act;  nor  does  that  act  change  or 
alter  the  l^al  presumptions  which  arise  from 
the  surroundings  and  acts  of  the  Injured  par- 
ty. In  Southern  Indiana  Railway  Company 
V.  Peyton.  167  Ind.  690,  61  N.  B.  722.  the 
court  said,  In  speaking  of  this  act:  "The 
statute  before  as  does  not  in  any  manner 
excuse  or  relieve  the  plaintiff  from  the  con- 
sequences of  contributory  negligence.  long 
recognized  by  law,  nor  make  the  presence  of 
concurrent  fault  leas  effective  to  the  defend- 
ant in  escaping  liability."  In  Malott  t. 
Hawkins,  Adm'x,  159  Ind.  127,  N.  a  308, 
the  court  said  In  speaking  of  the  same  act: 


Shore,  etc.,  Ry.  Oo..  supra;  Chicago,  etc..  By. 
Co.  T.  Thomas,  Adm'r.  supra. 

The  presumption  arises  that  a  traveler  ap- 
proaching and  about  to  cross  a  railroad  track 
saw  whatever  was  In  the  range  of  hla  vlslim, 
had  be  looked,  and  heard  whatever  he  might 
have  heard,  had  he  listened.  Baltimore,  etc, 
Ry.  Co.  V.  Musgrave.  24  Ind.  App.  295,  55  N. 
B.  496:  T^ke  Shore,  etc.,  Ry.  Co.  v.  Boyta, 
16  Xnd.  App.  640,  45  N.  K.  812;  Baltimore, 
etc.,  Ry.  Co.  r.  Talmage.  15  Ind.  App.  203, 
43  N.  B.  1019;  Pittsburgh,  etc.,  Ry.  Co.  v. 
Fraze,  150  lud.  679,  50  N.  B.  576.  65  Am.  St. 
Rep.  377;  Lake  Erie,  etc.,  Ry.  Co.  v.  Stick, 
supra;  ^mlth  r.  Wabash  Ry.  Co..  141  Ind. 
92,  40  N.  E.  270;  Mann  t.  Belt  Ry.  Co.,  12S 
Xnd.  138.  26  N.  E.  818.  In  the  case  of  Mann 
v.  Belt,  etc..  Ry.  Co..  128  Ind.  138,  26  N.  E. 
819,  the  court  said:  "The  courts  cannot  close 
their  eyes  to  matters  of  general  notoriety 
and  matters  of  everyday  observation.  We 
must  know  that  a  train  of  cars  passing  over 
iron  or  steel  rails  at  the  speed  of  thirty 


"This  statute  cannot  be  held  to  abate  the    miles  an  hour  does  not  do  so  without  noise. 


legal  requirements  as  to  the  care  that  a  trav- 
eler crossing  a  railroad  track  must  use,  and 
It  does  not  change  the  rule  that  It  is  presum- 
ed that  the  traveler  saw  and  heard  or  was 
heedless  of  that  which,  as  an  ordinarily  pru- 
dent man,  he  ought  to  have  taken  notice  of." 
The  fact  that  appellant's  conduct  in  failing 
to  perform  the  duty  Imposed  upon  it  by  stat- 
ute to  sound  the  whistle  and  ring  the  bell 
when  its  locomotive  was  approaching  the 
crossing  Is  negligence  per  se'did  not  relieve 
decedent  from  the  duty  of  looking  and  listen- 
ing to  ascertain  for  himself  whether  or  not 
a  train  was  approaching.  Cincinnati,  etc. 
Ry.  Co.  V.  BuUer,  103  Ind.  81,  2  N.  B.  138; 
Cadwallader  t,  Louisville,  etc,  Ry.  Oo.,  128 
Ind.  618,  27  N.  E.  161;  Olesen  v.  Lake  Shore, 
etc..  Ry.  Co..  143  Xnd.  405,  42  N.  E.  736,  82 
L.  R.  A.  149;  Chicago  &  Erie  Ry.  Co.  T. 
Thomas,  165  Ind.  634,  58  N.  E.  1040;  Pitts- 
burgh, etc.,  Ry.  Co.  v.  Bennett,  9  Ind.  App. 
02,  S6  N.  B.  1038;  Towers  v.  Lake  Erie,  etc. 
Ry.  Co..  18  Ind.  App.  684,  48  N.  B.  1046; 
Cleveland,  etc.  By.  Cb.  t.  Helne^  28  Ind. 
App.  163,  62  N.  B.  455. 

It  Is  also  the  law  that  the  quantum  of  care 
required  of  a  traveler  approaching  and  de- 
siring to  cross  a  railroad  track  at  a  high- 
way crossing  at  a  place  with  which  he  Is 
familiar  Is  prescribed  as  a  matter  of  law, 
Aurellus  T.  Lake  Brie,  etc,  Ry.  Co.,  19  Ind. 
App.  684,  49  N.  E.  867;  Cleveland,  etc.,  Ry. 
Co.  v.  Griffin,  26  Ind.  App.  368,  68  N.  E.  503; 
Smith  V,  Wabash  Ry.  Co.,  141  Ind.  92,  40 
N.  E.  270;  Olesen  v.  Lake  Shore,  etc,  Ry. 
Co.,  supra;  Lake  Erie,  etc.,  Ry.  Co.  v.  Stick. 
143  Ind.  449,  41  N.  E.  36S;  Cincinnati,  etc, 
Ry.  Co.  V.  Duncan,  143  Ind.  624,  42  N.  E. 
37.  And  if,  on  account  of  "physical  Infirm- 
ities, darkness,  snow,  fog,  smoke,  steam,  the 
Inclemency  of  the  weather,  noise  of  any  kind, 
buildings,  or  other  obstructions  or  hindran- 
ces. It  Is  more  dlfflcolt  to  see  or  hear,  greater 
precaatlons  muat  be  taken."  Olesen  v.  Lake 


We  must  know,  too,  that  where  a  person  pos- 
sessing good  eyesight,  located  within  100 
feet  of  the  track,  has  an  unobstructed  view 
of  said  track  for  a  distance  of  near  one-half 
mile,  be  cannot  fall  to  see  an  approaching 
train  before  it  reaches  him.  If  he  looks  at- 
tentively, and  that;  if  he  is  possessed  of 
ordinary  hearing,  he  could  not  fail  to  hear 
it,  when  listening  attentively.  If  running  at 
a  speed  of  thirty  miles  an  hour." 

It  seems  to  us  that  but  one  conclusion  fan 
be  reached  from  the  evidence  and  Ondlngs 
of  the  Jury  in  this  case,  and  tliat  Is  that  de- 
cedent might  have  avoided  the  collision  which 
resulted  in  his  death.  He  was  familiar  with 
the  crossing,  having  passed  over  it  almost 
daily  for  years.  The  headlight  on  the  loco- 
motive which  struck  and  killed  him  coald 
have  been  seen  by  him,  when  he  approadied 
within  40  feet  of  the  tmck.  continuously  for 
a  distance  of  2%  miles.  He  could  have  beard 
the  noise  of  the  approaching  train,  If  be  bad 
listened,  when  be  was  40  feet  from  the  track, 
and  must  have  heard  the  noise  of  this  train, 
if  he  had  listened,  a  much  farther  distance 
from  the  track.  It  thus  affirmatively  appears 
from  the  evidence  that  decedent  did  not  use 
due  care  to  discover  the  approach  of  the  cars 
upon  nppellant's  track  before  be  attempted 
to  cross  the  sam^  and  there  can  be  no  re- 
covery. 

The  Judgment  of  the  trial  court  Is  reversed, 
with  instructions  to  austaln  appellants*  loo- 
tlon  tor  a  new  trial. 


(SS  Ind.  App.  US) 
VALPARAISO  CITY  WATER  CO.  et  aL  v. 

CITY  OF  VALPARAISO.! 
(Appellate  Court  of  Indiana.    Feb.  4,  ISNM.) 

WATERWORKS-PURCHASB  BY  MUNICIPAEJTT- 
NOTICE-CONSTRUCTION  OF  ORDI- 
NAKCE-FORFBITURB. 
1.  A  provision.  In  a  wat^works  ordinance, 
for  the  porchase  of  the  plant  \v  the  eitr  aftfr 


^Bflbearlns  denlod.    lt«uf«r  to  Sapr«m»  Court  d«Bled. 
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the  lapse  of  a  certalu  time,  at  a  valuatioo  to  bt 
ascntkined  by  appraiaers,  is  not  in  the  nature 
of  a  pzoTisioD  for  a  forfeiture,  but  ta  a  cod- 
tmctnal  obligation  imposed  on  tna  company. 

2.  A  waterworks  ordinance  accepted  by  the 
company  is  not  to  be  stnctly  conatniei]  against 
the  city  on  the  theory  that  it  has  been  prepar- 
ed with  care  and  at  leisure  by  it^  and  accepted 
by  the  company  without  opportunity  to  consider 
its  provisions. 

3.  An  ordinance  granting  a  waterwoi^a  fran- 
chise, and  providing  for  the  purchase  of  the 

Slant  by  the  dtj  after  a  certain  length  of  time, 
I  to  be  construed  favorably  to  the  city,  as 
«re  all  grants  of  franchises  by  the  public. 

4.  An  ordinance  granting  a  waterworks  fran- 
chise provided  that,  at  any  time  after  the  ex- 
piration of  15  years  from  the  completion  of 
the  plant,  the  city  should  have  the  lignt  to  pQr> 
chase  the  same  by  nring  the  owners  one  year's 
notice  in  writing.  The  franchise  granted  was 
for  60  Tears.  Hwi,  that  the  dXj  was  not  com- 
pelled to  await  the  expiration  of  the  15-year 

Keriod  before  serving  a  notice,  bat  could  serve 
:  one  year  before  the  period  expired. 
H«il^,  O.  J.,  dissenting  in  part. 

Appeal  pom  Circiilt  Coort,  Lake  GoDnty; 
W.  O.  McScaban,  Judge. 

Suit  by  tbe  city  of  Talparalao  agalnat  the 
TalpiiralBo  City  'Water  Company  and  otben. 
Judgment  for  plalntlif,  and  defendants  ap- 
peaL  Affirmed. 

N.  U  Agnew.  tor  appellanta.  H.  H.  Imc- 
Inft  for  appellees 

BLACK,  J.  This  cause  having  been  com- 
menced In  tbe  Porter  circuit  court,  tbe  ream 
was  changed  to  tbe  court  below.  It  has  been 
transferred  to  tbls  court  by  tbe  Supreme 
Court 

In  1885  the  comnmn  council  d  the  dty  of 
Talparaiso,  ivpellee^  tbe  plalntlif  herein, 
adapted  an  ordinance  autliorlzlnK  certain 
persons  named  therein,  and  their  successors 
and  assigns,  to  construct,  maintain,  and  oper- 
ate a  system  of  waterworks  In  xaSi  for  that 
city,  and  for  that  purpose  to  locate  and  main- 
tain, through  tbe  streets,  alleys,  and  public 
grounds  of  the  city,  a  system  of  piping,  for  a 
term  of  SO  years,  and  on  the  same  day  the 
persons  so  nameid  duly  executed  and  filed 
with  the  city  clerk  their  written  acceptance 
of  the  ordinance.  In  compliance  with  tbe 
provisions  of  the  ordinance,  the  persons  so 
named  therein  constructed  and  Installed  the 
system  of  waterworks  to  the  satisfaction  and 
acceptance  of  the  cl^,  and  It  was  complet- 
ed and  In  operation  on  December  31,  1885, 
and  was  accepted  and  approved  by  the  dty 
AprU  16,  1886.  Afterward,  September  8, 
1886,  the  persona  so  authorized  duly  assigned 
all  their  rights  and  franchises  under  the  ordi- 
nance, and  all  tlie  property  and  plant  con- 
nected with  the  system,  to  the  Valparaiso 
City  Water  Company,  which  ever  since  has 
held  and  enjoyed  the  poBsessIon,  operation, 
and  control  of  the  same,  and  has  operated 
the  system,  and  has  used  and  occupied,  with- 
out Interruption  or  hindrance,  the  streets 
and  alleys  of  tbe  city,  and  has  enjoyed  all 
the  rents,  Income,  and  profit  thereof. 

Section  11  of  the  ordinance  was  as  follows: 
"At  any  time  after  the  explratloa  of  fifteen 


years  from  the  completion  €t  said  watar- 
work^  the  city  sball  have  tiie  right  to  pnr^ 
chase  the  same  by  giving  tito  owners  thero- 
of  one  year's  notice  In  writing;  and  In  caa4 
of  such  purchase,  the  dty  shall  pay  a  rea- 
sonable value  for  the  same,  ^hich  shall  be 
ascertained  by  three  disinterested  bydrauUe 
engines;  one  to  be  chosen  by  the  dty*  one 
by  the  owners  of  13ie  watermAs,  and  the 
third  selected  by  the  two  thus  dHwen.  The 
appraisement  fixed  by  such  engineers,  or,  In 
the  erent  they  do  not  all  agre^  the  appraise- 
ment fixed  by  any  two  of  tbran,  sball  be 
condudve  and  binding  upon  the  parties  as 
the  purchase-price  of'  said  waterwOTfcs; 
Tided,  tbat  nothing  shall  be  paid  fOr  tbe  un- 
expired ftanchlae  of  said"  persons  named  In 
the  ordinance  "their  successors  and  assigns.'* 
The  parties  have  continued,  in  substantial 
compliance  with  the  contract,  in  the  opera- 
tion of  the  waterworks  and  the  service  to 
the  city,  and  the  payment  by  the  dty  of 
^at  was  stipulated  in  tiie  contract  to  be 
paid.  June  28,  1S80,  Qie  dty,  by  resoIntltMi 
of  its  common  council,  duly  passed,  elected 
to  purdiase  the  waterworks  of  tbe  water 
company  as  provided  In  section  11^  above 
quoted,  of  the  ordinance,  and  a  copy  of  tiie 
resolution  was  served  upon  the  comimny 
July  Q,  1889,  and  in  tibe  written  notice  stftt 
ing  such  electi<m  to  purchase  transmitted 
with  the  copy  of  tbe  resolution,  tbe  compaiqr 
was  notified  that  the  dly,  on  January  L  1901, 
in  pursuance  of  said  section  11,  would  select 
a  disinterested  hydraulic  engineer  to  meet 
with  a  Uke  engtuea  to  be  selected  by  the 
company,  a  third  hydraulic  engineer  to  be 
■elected  by  the  first  two,  to  appraise  and  fix 
the  value  of  tbe  plant  for  tbe  purchasing  of 
tbe  same,  in  pursuance  of  the  provision  Of 
that  section.  December  14, 1900,  the  dty,  by 
its  common  coundl,  selected  as  its  appraiser 
a  certain  hydraulic  engineer  to  act  toe  and 
in  belialf  of  the  dty  in  appralsbig  tbe  wata- 
works,  as  provided  In  section  11  of  the  or^ 
dinance,  and  December  19,  1900,  the  compa- 
ny was  notlQed,  by  the  mayor  of  the  city,  in 
writing,  of  such  selection  of  such  engineer 
for  such  purpose,  pursuant  to  section  11  of 
the  ordinance,  and  it  was  stated  In  tbe  no- 
tice that  the  city  would  like  to  know  as 
speedily  as  possible  "whom  you  baTe  chosen 
as  an  appraiser,  so  tbat  the  city  may  have 
time  and  opportunity  to  consider  his  char- 
acter as  to  disinterestedness,  and  the  work 
of  appraisement  proceed  as  rapidly  as  con- 
venient" May  11,  1901,  there  was  served 
upon  the  company  a  duly  certified  copy  of  a 
resolution  adopted  by  the  common  coundl  of 
tbe  city  May  10,  1901,  referring  to  the  reso- 
lution of  June  23,  1899,  and  the  selection  of 
an  appraiser  by  the  city  December  14,  1900, 
and  the  above-mentioned  request  that  the 
company  select  an  appraiser,  and  stating 
that  tbe  city  still  adhered  to  Its  said  selec- 
tion, and  that  If  tbe  company  should  neg- 
lect within  10  days  from  tbe  serrlce  upon 
it  of  a  copy  of  this  resolution,  to  make  and 
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report  to  the  maror  <x  tbe  d«lc  of  tbe  dty  a 
aelection  on  Its  part  of  an  appraiser  to  act 
in  conjunction  wltb  the  clt7's  eald  appraiser, 
tuch  neglect  would  be  taken  as  a  refusal  on 
the  part  of  the  company  to  Join  In  securing 
Boch  appralaement,  and.  In  case  of  such  neg- 
lect or  refusal,  the  city  attorney  was  di- 
rected to  take  such  action  a»  he  might  deem 
best  to  enforce  the  rights  of  the  dty  under 
aald  section.  The  water  company  having 
neglected  and  refused  to  choose  an  apprais- 
er, or  to  comply  with  tbe  request  and  notice 
of  tbe  dty  to  proceed,  under  section  11  of 
tbe  ordinance,  to  ascertain  the  reasonable 
Tftlne  of  the  waterworks,  the  appellee 
brought  this  action  May  24,  1901.  for  the 
purpose  of  ascertaining  the  reasonable  value 
of  tbe  waterworks  with  a  flew  to  the  pur- 
chase thereof.  It  was  found  that  the  pres- 
ent "physical  value"  of  the  waterworks  sys* 
tem  was  909)900.  Includii^  water  rights,  and 
that  tbe  "going  value,"  by  reason  of  the  con- 
nections with  private  consumers  and  its  be- 
ing a  live  and  going  concern,  was  $26,710^ 
and  that  the  "reasonable  value"  of  tbe  sys- 
tem, at  the  commencement  of  the  suit  and  at 
the  time  of  the  finding,  indndlng  Its  phys- 
ical value  and  Its  going  valne,  was  ¥86,700; 
and  It  was  found  by  the  court  bdow  that  nv- 
<m  the  payment  or  tender  of  that  sum  on  or 
b^ore  October  1, 1903,  the  an>ellee  would  be 
entitled  to  a  conveyance  and  tbe  possession 
and  control  of  the  waterworks,  and  that  a 
commlsslonw  should  be  appointed  to  make 
tbe  traiufer;  and  It  wu  so  adjudged. 

Tbe  controlling  question  of  tbe  cause,  as 
presented  by  counsel,  relates  to  the  notice 
provided  for  by  section  11  of  ttie  tndlnance, 
It  being  contended,  on  behalf  ftf  the  watw 
company,  that  the  contract  provides  that 
such  notice  shall  be  given  after  tbe  end  of 
16  years  from  tbe  completion  of  tbe  water- 
vrorks,  and  that  thwefore  tbe  notice  given 
by  tbe  appellee,  somewhat  more  than  a  year 
before  the  ezpiratlcm  of  the  period  of  16 
years,  was  of  no  avalL  We  are  unable  to 
agree  with  the  theory  proposed  by  counsel 
that  the  language  of  the  sectUm  In  ques- 
tion Is  In  tbe  nature  ot  a  provision  for  a  tvr- 
feltura  It  is  not  contemplated  In  that  sec- 
tion that  the  vratsr  company  shall  be  divest- 
ed of  Ite  property,  without  compensation, 
reason  of  a  default  or  an  offense.  On  the 
contrary,  the  section  In  question  contains  a 
contractual  provision  for  tbe  reservation  by 
the  dty  granting  the  franchise  ot  a  right  to 
purchase  tbe  pn^jmrty  of  the  grantee*  of  th4 
franchise  before  its  expiration  by  lapse  <tf 
.time,  the  manner  <^  Indicating  the  dty's  de- 
sire to  purchase,  and  the  method  to  be  pur- 
sued by  both  parties  for  tbe  ascertainment  of 
tbe  reasonable  ralne  to  be  paid,  being  agreed 
to  by  them  as  parte  of  tbe  contract  If  the 
water  company  parte  with  its  property  in 
pursuance  of  the  provlriona  ot  this  section. 
It  will  be, but  tbe  performance  of  a  promise 
ot  a  contract  iipon  a  valuable  and  sufficient 
consideration. 


Nor  can  we  regard  the  contract  as  on* 
to  be  construed  as  to  this  particular  portion 
more  strongly  against  the  dty  than  tin  wa- 
ter company,  by  reason  ot  ite  being  a  coo- 
tract  prepared  with  care  and  at  leisure  by 
the  former,  and  accepted  by  tbe  latter  with- 
out like  opportonity  to  consider  Ite  payrtr 
slons,  as  in  case  of  a  policy  of  insurance. 
The  dty  granting  the  franchise  reserved  tlie 
right  to  terminate  the  enjoymoit  tSwreof  by 
the  grantee,  and  to  acquire,  tor  Ite  reasona- 
ble value,  the  property  used  in  such  enjoy- 
ment, tha  manner  of  exercising  this  right 
on  tbe  part  of  the  dty  being  stipulated  hi 
the  contract,  whose  language  should  t>e  Ctm- 
strued  in  the  sense  In  which  it  may  be  sqp- 
posed  to  have  been  ludcrstood  V  the  parties 
at  tbe  time  of  the  making  of  the  OMitzact, 
doubt  as  to  thdr  Intention  bdng  resolved 
In  favor  of  the  dty  rather  than  of  the  water 
company.  The  grant  of  the  franchise  by  tbe 
municipal  corporation  Is  to  be  strictly  con- 
strued, and  to  be  teken  most  strongly  against 
tbe  grantee^  and  nothing  Is  to  be  tafcoi 
impllcatlmi  against  the  munldpal  oKpMiitloB 
representing  the  public  exc^t  what  necea- 
sarUy  arises  from  tbe  nature  <tf  the  tmna 
employed.  Indlanap(rfii^  etc.,  Co.  t.  Citi- 
zens' Street  B.  Co.,  127  lad.  869,  24  N.  B. 
1054t  26N.  B.808.8Ii.a.A.  539.  If  there 
be  any  doubte  arldng  up(m  the  language  of 
tbe  contract  between  the  dty  and  Ite  grantee 
of  tbe  franchise  as  to  tbe  rlghte  of  the  latter 
under  tbe  contract,  such  doubte  are  to  be  re- 
solved against  the  grantee  and  hi  favor  ot 
the  dty.  Westera,  etc.,  Oov  iattsens' 
Street  B.  Co..  128  Ind.  626.  26  M.  188,  28 
N.  a  88^  10  L.  a  A.  m  25  Am.  St  Rep. 
462;  Cambria  Iron  Oo.  XJnSxm  Tniat  Oo., 
154  Ind.  291.  66  N.  BL  745,  66  N.  B.  605b  48 
L.  B.  A.  4L  Doubtful  queatlons  Involved  In 
tbe  construction  of  such  contracto  made  by 
agente  of  the  public  are  to  be  resolved  liberal- 
ly in  £ftv<w  ot  the  public  Uunde  Natozal 
Oas  Co.  V.  City  of  Uunde  (Ind.  'Si^  88  K. 
E.  436k  60  L.  B.  A.  822.  There  are  In  the 
section  in  question  a  leading  or  ptedrailnat- 
Ing  idea  and  a  subordinate  Idea.  Tha  lead- 
ing idea  is  tike  purpose  to  accomplish  some- 
thing; and  the  subordinate  Idea  rekttes  to  the 
manner  of  accomplishing  It  l^e.inmnlnent 
and  controlling  purpose  Is  to  provide  a  min- 
imum period  during  which  the  water  com- 
pany could  not  be  deprived  of  Ite  oijoyment 
of  the  franchise,  and  at  the  end  of  whldi  the 
dty  might  terminate  It  and  aoqulie  the  tangi- 
ble prtqmly  and  water  rigbto  ot  the  emn- 
pany  at  thedr  reasonable  valuo.  That  ndiil- 
mum  period  vras  16  yearSk  not  16  years.  Ttie 
language  which  embodies  the  leading  idea 
Is:  "At  any  time  after  tbe  eiphatlML  ol  Of- 
teen  years  from  tlw  complethm  of  said  wa- 
terworks, the  dty  shall  have  the  right  to 
purchase  the  same."  In  providing  tlie 
method  of  accomplishing  such  a  remoit.  It  Is 
stipulated  tliat  tbls  rl^t  to  purchase  at  any 
time  after  the  expiration  of  15  years  shall  be 
exercised  by  the  dty  by  ajvlng  tlw  ewnas 
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of  the  property  one  year's  notice  In  writing. 
Undoubtedly,  there  must  be  a  compliance 
with  the  requirement  such  as  will  fulfill  the 
apseBaed  meaning  of  the  parties.  In  the  sec* 
ond  section  of  the  ordinance  it  was  provided 
fbat  the  privileges  and  franchises  granted 
'"shall  continue  for  a  term  of  fifty  years; 
•  •  ♦  such  rights,  privileges  and  fran- 
chlset^  however,  are  subject  to  the  condition 
hereinafter  provided."  It  was  the  apparent 
Intention  of  the  parties  to  contract  for  an  en- 
joyment by  the  grantees,  their  successors  and 
assigns,  for  50  years,  with  the  right  on  the 
part  of  the  city  to  cut  down  that  period  to 
one  ending  "at  any  time  after  the  expira- 
tion of  fifteen  years  from  the  completion  of 
said  waterworks."  If  It  be  agreed  that  such 
strictness  of  performance  shall  be  required 
as  is  requirable  of  a  party  seeking  to  pur- 
chase, who,  being  bound  to  perform  a  con- 
dition precedent,  was  not  bound  to  purchase 
and  could  not  be  required  to  do  so,  while 
the  other  party  was  bound  to  sell,  yet.  In 
ascertaining  what  was  to  be  performed,  the 
meaning  of  the  contract  Js  to  be  determined 
from  all  the  language  used  and  the  considera- 
tion of  the  nature  of  the  transaction  In  which 
the  language  was  employed,  no  greater  ad- 
vantage being  given  in  the  construction  of 
the  language  to  those  dealing  deliberately  tor 
tbelr  own  private  gala  than  to  the  municipal 
corporation  represented  in  the  making  of 
the  contract  by  its  personally  disinterested 
officials,  but  doubt,  if  any,  being  solved  in 
favor  of  the  city.  The  purcliase  and  the 
giving  notice  were  distinct  from  each  other. 
While  the  one  year's  notice  was  requisite, 
the  right  to  purchase  was  to  come  into  ex- 
istence at  any  time  after  tlie  expiration  of 
the  certain  definitely  ascertained  period  of 
15  years,  and  Its  existence  in  prsesentl  was 
to  be  preceded  by  the  giving  of  one  year's 
notice;  and  the  contract  must  be  regarded  as 
equivalent  to  an  agreement  to  sell  at  any 
time  after  the  expiration  of  15  years,  upon 
performance  of  the  conditions  precedent. 

We  are  of  the  opinion  that  a  notice  In  writ- 
ing of  Intention  to  exercise  the  right  of  pur- 
chase at  a  time  after  the  expiration  of  10 
years,  served  upon  the  owner  of  the  wat«- 
works  one  year  before  that  time,  would  con- 
stitute the  giving  of  one  year's  notice  within 
the  meaning  of  the  contract,  and.  thereCpr^ 
that  the  notice  given  by  the  app^lee  was  suf- 
ficient 

Judgment  affirmed. 

COMSTOCK.  B0BIN60N,  BOBT  and  WI- 
LBY,  JJ.,  concur. 

HBNLBT,  O.  J.  (dissenting.  I  csnnot 
agree  with  tiie  opinion  of  the  majorl^  of  the 
eourt  as  to  the  construction  to  be  given  to 
tlie  contract  between  the  parties  to  this  acs 
tlon.  It  Is  true  that  there  can  be  no  con- 
troversy concerning  the  law,  as  stated  In  the 
prevailing  t^lnlon,  to  the  effect  that;  where 
donbt  exists  u  to  the  constmctlon  to  be  giv- 


en a  contract  In  which  a  municipal  Mrpora- 
tlon  Is  a  party,  the  doubt  shall  be  resolved  in 
favor  of  the  city.  But,  In  the  case  at  bar, 
the  construction  of  the  contract  tor  which  I 
contend  Is  the  direct  effect  of  glvhig  the 
words  employed  therein  th^  plain,  ordinary 
meaning,  thus  eliminating  any  reason  for  re- 
serving any  part  of  the  contract  in  favor  of 
one  party  more  than  aiioth».  The  right 
granted  ^e  dty  in  the  contract  Is  the  right 
.to  purchase  "after"  a  certain  period.  It  la 
a  right  limited  as  to  time  and  plan,  and  must 
be  pursued  under  the  terms  of  the  contract. 
The  water  company's  rights  do  not;  under 
the  contract,  end  at  the  expiration  of  15 
years.  The  right  granted  was  for  50  years; 
and  it.  is  not  provided  that  the  city  could 
purchase  at  the  expiration  of  15  years,  but 
it  is  provided  that  "after"  the  expiration  of 
15  years,  by  doing  certain  things,  the  city 
might  purchase  the  property.  The  failure  of 
the  city  to  give  notice  at  any  special  time 
did  not  forfeit  its  rights  which  it  could,  un- 
der the  procedure  marked  out  by  the  con- 
tract, enforce  any  time  during  the  35  years 
following  the  expiration  of  the  15  years.  The 
water  company's  rights  were  not  for  15  years, 
but  for  50  years.  Its  ownership  and  con- 
trol were  as  absolute  at  the  expiration  of 
40  years  as  at  the  expiration  of  1  year,  un- 
less the  city  proceeded  under  the  contract  to 
purchase  the  property.  The  cit7  was  not  re- 
qtUred  .to  proceed  to  purchase  the  property 
after  15  years.  It  lost  no  right  under  the 
contract  by  refusing  to  do  sa  Its  right  to 
purchase  was  not  forfeited,  and  such  right 
extended  over  the  whole  period  of  35  years. 
The  contract  between  the  parties  to  this  ac- 
tion Is  not  like  a  contract  creating  a  tenancy 
which  could  be  terminated  by  notice  at  the 
expiration  of  a  certain  time,  or  on  or  before 
a  certain  time.  If  likened  to  a  tenant,  then 
the  term  of  the  lessee  musi  have  been  for  50 
years,  and  the  right  to  terminate  or  the  op- 
tion to  terminate  must  be  "after"  15  years 
of  the  tenancy,  has  expired.  I  think  It  Is  the 
plain  meaning  of  thb  contract  between  the 
parties  to  this  action  that  the  right  to  pur- 
chase did  not  accrue  until  after  the  expira- 
tion of  15  years,  and  all  the  acts  necessary 
to  be  performed  py  the  dty  In  order  to  ac- 
quire the  ownerehip  of  the  property  must  be 
performed  after  the  15-yesr  period  has  ex- 
pired. Any  other  construction  would  give 
to  the  city  the  right  to  do  and  perform  the 
most  essential  part  necessary  to  accomplish 
its  purpose  prior  to  the  expiration  of  the  15- 
year  period,  within  which  time,  under  the 
plain  construction  ot  the  contract,  It  bad 
no  right  to  proceed.  It  is  also  plain  to  me 
tiiat  the  parties  intended  that  the  constmc- 
tltm  here  contended  tor  should  obtain;  and 
it  is  also  plain  that  the  best  Interests  of  both 
parties  to  the  contract  called  for  snch  a  con- 
Rtmctlon.  The  taxpayers  of  the  city  ct  Tal- 
pnnilso  bad  a  right  to  know  the  «cact  time 
when  their  agenti^  the  members  of  the  city 
conndl,  would  have  a  rig^t  to  purchase  the 
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water  oompftny*t  property  nnder  this  con- 
tract Uoder  the  constnictlon  given  to  the 
contract  In  the  prevalUnK  opinion,  any  -dty 
council  elected  prior  to  the  expiration  of  the 
15-year  period  could  give  the  notice  pro- 
Tided  for  under  this  contract  It  seems  that 
the  best  Interests  of  the  cttizens  of  the  dty 
of  Valparaiso  would  be  subserved  by  hold- 
ing, as  the  plain  meaning  of  the  words,  we 
think,  warrant,  that  no  city  council  elected 
prior  to  the  expiration  of  the  15-year  period 
would  hare  the  right  to  exercise  any  power 
or  do  anything  towards  the  purchase  of  the 
waterworks  under  this  contract 
I  tblnk  the  judgment  should  be  rev&aeA. 


BTVANSVIIXE  ft  T.  H.  R.  Ca  T. 
KBVBKOBDES  et  «U* 

<App«lIate  Court  of  Indiana,  DMrion  No.  2. 

Feb.  3,  1904.) 

CARRIERS— LTVB  STOCK— LIMITATION  OF  UA- 
BILITY— VALIDITT  —  CONSIDERATION  —  PRO- 
fiUMPTION— BURDEN  OR  PROOF— PLBADINQS— 
VARIANCE. 

1.  Where  a  contract  of  shipment  was  In  writ- 
ing, the  Bhimier  could  not  sue  on  the  special 
contract  ana  recover  on  an  Implied  coatrac^ 
or  coDDt  on  a  parol  agreement  and  recover  on 

the  bill  of  lading. 

2.  A  bill  of  lading  containing  the  agreement 
of  a  carrier  to  transport  at  a  specified  price, 
and  of  the  shipper  to  pay  the  price,  is  to  l>e 
construed  as  containing  the  complete  agreement 
of  the  parties. 

8.  The  obligation  of  a  common  carrier  la  fixed 
by  law,  and  is  as  much  a  part  of  the  contract 
of  shipment  as  though  written  therein. 

4.  Where  the  parties  to  a  contract  of  ship- 
ment fix  the  value  of  the  property  to  be  trans- 
ported, by  a  contract  freely  and  fairly  made, 
and  supported  by  a  good  conslderatioo,  such  val- 
ue, so  fixed,  may  be  made  the  measure  of  the 
carrier's  liability;  but.  in  order  to  make  the 
stipulation  effective,  there  must  be  some  other 
consideration  than  the  original  contractual  rela- 
tions between  the  parties. 

5.  A  contract  between  a  shipper  and  a  carrier 
providing  for  the  transportation  of  live  stock, 
and  also  fixing  its  value  in  case  of  loss  or  dam- 
age. Is  divisible;  and  the  lack  of  considpratinn 
for  the  agreement  fixing  the  value  eliminates  it; 
but  leaves  the  agreement  for  transiiortation  )n 
fuU  force  and  effect  so  that  the  shipper  may 
bring  his  action  on  the  written  contract  of  ship- 
ment without  thereby  adopting  the  Independent 
daose  limiting  the  value. 

6.  The  validity  of  a  contract  of  shipment 
fixing  the  value  of  the  property  shipped,  depends 
on  the  facts  connected  therewith;  and,  the  is- 
sue of  Its  invalidity  being  tmdered  by  plaintiff, 
he  is  entitled  to  have  it  determined  as  an  issue 
of  fact. 

7.  Where  a  shipper  executed  a  contract  of 
shipnipnt  of  live  strH>lt,  containing  a  stipulation 
limiting  its  value.  It  will  be  presumed,  in  the 
absence  of  fraud,  mistake,  imposition,  or  in- 
capacity, and  DO  protest  having  been  made  by 
him,  that  he  Icnew  and  consented  to  its  terms. 

S.  Tiie  burden  of  establishing  the  absence  of 
consideration  for  a  contract  limiting  the  value 
of  live  stock  shipped  rested  on  uie  shipper, 
where  he  allej^ed  absence  vt  such  conslderatioD 
In  his  complamt 

Appeal  from  Circuit  Court,  Posey  County; 
O.  M.  Welbom,  Judge. 

f  «.  See  Carrier!,  vol.  %  Cou.  Dig.  H  Ml.  6M, 

'Superseded  by  opluloa,  7S  N.  B.  113B. 


Action  by  Clem  H.  Eevekordes  and  an- 
oUier  against  the  Evansvllle  &  Terre  Haate 
Railroad  Company.  From  a  judgment  tar 
plalutifls,  defendant  appeals,.  Reversed. 

John  K.  Iglehart.  Edwin  Taylor,  and  O.  V. 
Meuzles,  for  appellant.  A.  J.  ClaA  and  J. 
B.  Williamson,  for  appellees. 

ROBT,  J.  Appellee  recovered  judgment 
against  appellant  for  $1,000.  The  complaint 
was  in  two  paragraphs.  The  averments 
therein  contained  show  facts  asfoUows:  Ap- 
pellant was  on  and  since  October  1,  1900,  a 
common  carrier.  Appellee  was  on  the  14th 
of  said  month  the  owner  of  a  certain  horse, 
of  the  value  of  f 2,500,  and  one  Clate  McKin- 
ney  was  also  the  owner  of  a  horse;  and  he 
and  the  appellant  entered  Into  a  contract 
with  appellee,  "by  the  terms  whereof  It  was 
agreed  that  In  consideration  of  both  the 
plaintiff  and  McKInuey  shipping  their  said 
horses  •  •  •  in  one  ear,  and  In  charge  of 
the  drives  of  said  hwses,  the  defendant 
would  transfer  over  its  said  railroad,  from 
Evansvllle  to  VluceAnes  and  return,  both  of 
said  horses,  and  the  two  drivers,  for  the  sntn 
of  f 20  for  the  said  transfer,  or  $10  to  be  paid 
by  each,  the  plalntifl  and  the  said  UcKln- 
ney."  Said  horses  were  delivered  to  a(q;>e1- 
lant  and  by  it  safely  transported  to  Viu- 
cennes,  and  half  the  contract  price  paid. 
When  ready  to  return,  notice  was  given  ap- 
pellant snd  thereupon  said  btnves  were 
loaded  Into  one  of  its  cars.  Appellant  owns 
the  only  railroad  between  Evansvllle  and 
Vlncennes,  and,  "when  they  delivered  said 
horses  *  *  *  to  defendant;  the  defendant 
required  these  plaintiffs  to  sign  a  shipping 
contract  the  material  parts  of  vbidi  are  mm 
follows,  to  wit: 

"  'Bead  This  CJontract 

"  'Bvansvllle  &  Terre  Haute  B.  B.  and 
soclated  lines. 

**  'Lire  Stodt  Contract 

**  liability  limited  to  the  declared  vatna- 
tlon  by  shippers,  but  not  to  exceed  fol- 
lowing: 

EJach  horse  or  pony  (gelding,  mare  or  stal- 
lion) mule  or  jack  $100 

Each  ox  or  bull   60 

S        •        •        •      •        •    ■  • 

**  'And  In  no  event  shall  the  carrier's  lia- 
bility exceed  twelve  hundred  dollars  per  car. 

"  'Agents  are  not  permitted  to  receive  or 
ehljf  animals  of  a  higher  value  than  as  stat- 
ed above,  unless  by  special  agreement' noted 
hereon,  and  a  proper  ewtract  or  rdease  Is 
signed  by  tiw  owner  or  shipper  thereof.  And 
It  Is  agreed  between  tbe  ownu  and  8hipp« 
of  these  animals  and  the  said  railway  com- 
pany, that  in  case  of  accident  resulting  In 
injury  to  said  animals,  the  value  tiiereof  shan 
in  no  case  exceed  the  valuation  named  above. 

"  'Shipments  of  Live  Stock  In  Car  Lioadi, 
or  less  than  car  loads  will  only  be  taken  at 
the  rates  named  herein,  after  this  contract  or 
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agreement  shall  bare  been  signed  by  tbe 
Company's  Station  Agent  and  the  owner  or 
shipper,  by  which  It  la  agreed  and  under- 
stood •  •  • 

***J.  B.  OaTaoangb* 
**  *General  Frelgbt  Agent 

HVelgbt  Office,  EranSTllIe  ft  Terre  Hante 
B.  B.  and  Aeaoclated  lines. 

_'Vtoo«anei_ Station    UW*..  1900  11  _  honr  jt.  nL 

BMiiT«d  oC  aMoKlnnor.  , 


2  liomB 


0.  G.  HoKlimor 


toU  Atttrand  t* 


BTtumtIUo 


SHonw 


I10.W 


SUtloa,  wl  tlM  folIoirlDi  ratos: 
per  car  for  horsM. 


**  'In  consideration  of  wbleb,  and  fw  otber 
valuable  conalderatloDB,  It  la  hereby  mnto- 
ally  agreed  that  aald  company  shall  not  be 
liable,  •  *  •  and  tbat  tlie  mlea  and  leg- 
nlatlons  printed  aboTO  are  an  essential  part 
to  this  contract 
**  'BransTllIe  ft  Texre  Hante  B.  B.  Oo.* 
**  'By  B.  Ii.  Cory,  Agent 
•"O.  a  McKlnney,  Owner.'" 

It  Is  averred  at  some  length:  That  the 
$20  paid  for  transportation  was  the  price  ap- 
pellant charged,  and  all  that  was  asked  or 
demanded  by  it,  and  appellees  were  not  in- 
formed at  any  time  of  any  other  or  different 
rate.  That  the  valnatlou  named  In  said  con- 
tract was  printed  In  the  rules  and  regola- 
tlODB,  and  arUtrarily  fixed  by  appellant  and 
appellees  were  required  to  sign  said  con- 
tract as  the  only  condition  on  which  ap- 
pellant would  ship  said  property.  The  duty 
of  appellant  to  receive  and  ship  said  prop- 
erty for  reasonable  hire,  to  wit  the  sum  of 
$10,  which  sum  the  defendant  demanded 
and  the  plalntitT  agreed  to  pay  niron  deliv- 
ery at  Dvansville.  "That  said  anm  was  the 
only  coiulderation  moving  from  the  plaintiff 
to  the  defendant  for  snch  service,  and  tiie 
only  consideration  moving  from  the  defend- 
ant to  the  plaintiff  was  its  agreement  to 
transfer  said  property.  *  *  *  No  other  or 
different  consUeratlon  obtained  between  the 
parties  tor  any  purpose  or  purposes  what- 
ever.'* That  no  consideration  of  any  kind  or 
character  existed  for  reducing  the  value  of 
said  horse  to  $100,  and  that  the  value  of 
Bald  horse  was  not  represented  by  appellee 
to  be  $100.  That  they  were  not  called  upon 
to,  and  did  not  state  its  value,  and  that  ap- 
pellant well  knew  the  value  of  the  property. 
It  Is  further  averred  tbat  the  car  in  which 
Bald  horses  were  shipped  was  thrown  from 
the  track,  took  fire,  and  appellees  borse 
'burned  to  dealA.  The  second  paragraph  dif- 
fers from  tbe  first  only  In  the  statement  of 
certain'  specific  acts  by  appellant  causing  the 
derailment  of  the  train,  and  averred  to  have 
been  negligently  done.  Aivellee  bad  verdict 
and  judgment  for  $1,000. 

The  correctness  of  the  rulings  of  tbe  court 
Dpon  demurrers  to  apirellanf  s  answers,  up- 
on tt>  mqtkm  to  strike  out  evidence^  and  Its 


refusal  to  give  Instructions  requested  by  ap- 
pellant, aa  well  as  In-  tbe  giving  of  liutruc- 
tlons.  Is  challenged,  but  need  not  be  consid- 
ered In  detail,  Inasmuch  as  the  right  of  ap- 
pellee to  recover  a  greater  sum  than  $100,  in 
view  of  the  terms  of  the  contract  determines 
tbe  quality  of  each  legal  proposition  argued. 

The  contract  between  the  parties  by  which 
tbe  appellant  agreed  to  transfer  the  property, 
and  appellee  agreed  to  pay  the  stipulated 
price  therefor,  was  In  writing,  and  Is  made 
the  baala  of  the  action.  It  Is  established  that 
in  such  a  case  as  this  the  plaintiff  cannot  set 
up  a  special  contract  and  recover  upon  the 
implied  contract  Jefferaonvllle  v.  Worland, 
60  Ind.  339;  Sanders  v.  Hartge,  17  Ind.  App. 
243-250,  46  N.  B.  €01.  The  corollary  of  the 
ptopositlon  (1.  e.,  tbat  he  cannot  count  on  a 
parol  agreement,  and  recover  upon  the  bill 
of  lading)  Is  also  settled.  By.  Co.  v.  Bags- 
dale,  14  Ind.  App.  406,  42  N.  B.  1106;  Ry.  Co. 
V.  Fors^the,  4  Ind.  App.  326,  29  N.  E.  lisa 
It  Is  asserted  by  both  parties  In  their  re- 
spective pleadings  tbat  the  undertaking  to 
transport  by  tbe  carrier  at  a  specified  price, 
and  the  undertaking  of  the  shipper  to  pay 
that  price,  is  evidenced  by  tbe  written  con- 
tract which  both  treat  as  valid.  The  rule 
Is  elemental  that  the  written  contract  con- 
tains the  complete  agreement  of  the  parties. 
By.  Co.  V.  Wilson,  319  Ind.  352r^5S.  21  M.  B. 
341,  4  L.  B.  A.  244.  The  obligation  of  a  com- 
mon carrier  Is  fixed  by  law,  and  becomes 
as  much  a  part  of  the  contract  as  though 
written  therein.  Snow  v.  By.  Co.,  109  Tnd. 
422.  9  N.  B.  702.  The  duty  of  the  carrier, 
as  fixed  by  law.  does  not  depend  upon  the 
mere  fact  tbat  the  contract  is  written  or  ver- 
bal. In  the  absence  of  valid  conditions  and 
limltatlonB,  the  cnrriOT*!  duty  1b  uniform. 
The  common  carrier  cannot  by  any  act  of  its 
own,  without  tbe  assent  of  tbe  shipper,  limit 
its  reeponslbllltr.  Nor  doea  title  assent  of 
tbe  shipper  render  such  limitation  effectual, 
unless  it  Is  based  upon  a  consideration. 
When  the  parties  fix  the  value  of  the  prop- 
erty to  be  transported  by  contract,  freely  and 
fairly  made^  and  suroorted  by  a  good  con- 
sideration, Bucb  value  so  fixed  may  be  made 
tbe  measure  of  Ite  liability.  Adams  Ex.  do. 
V.  Oamahan  (Ind.  App.)  63  N.  E.  245;  Bar- 
neat  V.  BzpresB  Co.,  1  Wood^  678,  VeA.  Obb. 
No.  ^248.  The  contract  entered  into  by  tbe 
parties  hereto  purports  to  fix  tbe  value  of 
the  pn^erty.  In  order  to  make  snch  aUpu- 
lation  ^ecttve,  there  must  be  some  otber 
consideration  th^for  than  the  origtoal  con- 
tractual relations  of  the  parties.  Lake  Brie 
V.  Holland  (Ind.  Sup.)  60  N.  R  1S&-140,  and 
authority  dted.  **A  divisible  contract  is  one 
tu  Ita  nature  and  purposes  susceptible  of 
division  and  apportionment  havtog  two  or 
more  parts  In  respect  to  matters  and  things 
contemplated  and  embraced  by  It  not  neces- 
sarily depeident  upon  each  other;  nor  Is  it 
Intended  by  tbe  partlea  tbat  they  shall  be." 
One  whose  provlslcms  and  conalderadons  are 
tod^endoit  A.  ft  B.  Bncy.  of  Law,  vol.  7, 
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p.  95;  Hlgham  t.  H&rrls,  108  Ind.  248,  8  N.    ence  of  tbe  facts  disclosed  by  the  asserted 


B.  255.  Tbe  contract  between  tbe  carrier 
and  shipper  In  this  case  was  a  divisible  con- 
tract, and  therefore  the  lack  of  considera- 
tion for  tbe  agreement  fixing  the  value  of 
tbe  property  results  in  tbe  elimination  of 
tbat  particular  portion  thereof,  leaving  the 
residue  In  full  force  and  effect.  A.  &  B. 
Ency.  of  Law,  vol.  5,  p.  319;  Trentman  v. 
Wahrenburg,  80  Ind.  App.  304,  65  N.  B. 
1057!  Banfc  v.  City,  76  Fed.  271,  22  C.  C.  A. 
171.  34  L.  B.  A.  618-624.  Ill  bringing  his 
action  upon  the  written  contract  of  shipment, 
appellee  did  not  adopt  the  Independent  clause 
wbose  Invalidity  la  set  up  In  his  complaint 
The  carrier  is  permitted  to  limit  Its  liability, 
to  the  agreed  value  of  the  property,  because 
to  so  do  Is  entirely  Just  to  both  parties.  The 
shipper  is  thereby  enabled  to  fix  In  advance 
the  fair  value  of  his  property,  and  the  car- 
rier to  charge  a  fair  and  adequate  rate.  An 
arbitrary  valuation  by  the  carrier  does  not 
In  any  wise  satisfy  the  reason  or  the  require- 
ments of  the  law.  The  sbii^r  and  carrier 
"do  not  stand  on  a  footing  of  equality.  The 
latter  Is  only  one  Individual  of  a  million. 
He  cannot  afford  to  biggie  or  stand  out,  and 
seek  redress  in  tbe  courts.  His  business  will 
not  permit  such  a  coui-se."  Railroad  v.  Lock- 
wood,  21  L.  Ed.  627.  17  Wall.  357;  RusseU 
T.  Pittsburgh,  157  Ind.  311,  61  N.  E.  678, 
65  L.  R.  A.  253,  87  Am.  St.  Bep.  214.  The 
validity  of  the  contract  fixing  value  depends 
upon  tbe  facts  connected  therewith.  It  may 
be  valid  and  binding,  and  It  may  be  invalid. 
The  appellee,  having  tendered  an  issue  tbere- 
on,  was  entitled  to  have  the  facts  Involved 
determined  as  other  Issues  of  fact  are  de- 
termined. It  follows  that  the  trial  court  did 
not  err  in  its  mllngs  upon  the  demurren  to 
the  pleadings. 

Its  refusal  to  Instruct  the  Jury  to  find 
for  the  appellant  presents  a  different  ques- 
tion. If  there  was  evidence  tending  to  Bn»- 
taln  appellee's  contention,  the  peremptory 
Instruction  was  correctly  refused,  and  the 
submission  of  the  issues  to  the  Jury,  as  was 
done  by  tbe  Instructions  given,  was  correct 
On  tbe  other  hand,  an  absence  of  such  evi- 
dence left  no  question  of  fact  to  be  deter- 
mined. Evidence  Introduced  in  behalf  of  tbe 
appellant  was  to  the  effect  that  McKlnney, 
the  week  before  tbe  Yincennes  Fair,  came  In- 
to the  appellant's  freight  office  at  EvansviUe, 
and  stated  to  Its  assistant  freight  agent  that 
be  wanted  a  low  rate  on  two  horses  to  Yin- 
cennes; that  his  entry  fees  and  expenses 
were  beavy,  and  be  did  not  feel  like  paying 
a  very  great  freight  rate;  that  after  some 
further  talk  tiie  agent  named  a  rate  of 
on  the  valuation  fixed,  each  way,  and  told 
him  "that  if  be  desired  to  use  It,  he  must 
let  me  know  before  making  the  shipment 
BO  that  I  could  give  necessary  Instructions 
for  the  protection  of  the  rate."  This  conver- 
sation Is  denied  by  McKlnney,  but  it  is  not 
denied  tbat  the  horses  were  afterward  ship- 
Ved  at  the  zata  indicated,  nor  is  tbe  exist- 


conversatlon  controverted.  Subsequently  the 
contract  of  shipment  was  executed.  Appe^ 
lee  and  his  agent  deny  that  the  value  fixed 
uiwn  tbe  horses  was  stated  to  them,  or  tbat 
they  were  Informed  that' the  rate  was  based 
upon  a  $100  valuation,  or  that  any  oppor^ 
tunity  to  pay  a  greater  rate  was  given  tb<>m. 
Upon  these  questions  tbe  evidence  wab  also 
in  direct  conflict  However,  the  contract  in 
suit  was  executed;  the  appellees  were  ex- 
perienced business  men;  no  fraud  appears 
to  hare  been  practiced;  no  mistake,  Imposi- 
tion, Ignorance,  or  Incapacity  is  claimed;  no 
protest  was  made  by  them,  and  their  assoit 
is  presumed.  They  must  be  held  to  have 
known  the  terms.  Stewart  t.  By.  Co.,  21 
Ind.  App.  218,  52  N.  £.  89;  SoUtb  v.  Ameri- 
can Ex.  Co.,  108  Mich.  577,  66  N.  W.  479. 

The  serious  question  Is  not  that  of  assent 
by  the  shipper,  but  whether  any  considera- 
tion In  fact  existed  for  tbe  limitation  of 
value.  The  burden  to  establish  the  absence 
of  such  consideration  rested  upon  appellee, 
he  having  alleged  Its  absence  In  his  com- 
plaint It  Is  true  that  the  contract  In  suit 
does  not  In  terms,  state  a  consideration  for 
the  stipulation  as  to  value,  as  was  done  by* 
the  contracts  considered  in  most  cases  where 
tbe  burden  Is  declared  to  be  upon  tbe  ship- 
per; but  under  the  Issues  in  this  case,  tbe 
shipper  suing  upon  a  written  contract  and 
seeking  to  be  relieved  from  a  certain  clanae 
thereof  upon  the  ground  that  it  Is  without 
consideration,  he  must  establish  such  alle- 
gation, or  fail  in  excladli^E  such  clanse^  sev- 
erable though  it  be. 

Counsel  has  not  indicated,  and  an  examina- 
tion of  the  record  has  not  disdosed,  any 
evidence  to  the  effect  tbat  the  freight  rate 
fixed  by  the  contract  was  not  a  reduced  one. 
It  Is  not  a  question  of  what  was  or  was  not 
said  to  the  shipper  as  to  the  rate  being  a  re- 
duced one.  Such  conversatlonB  go  to  the 
point  as  to  whether  the  ctntract  was  fairly 
entered  into.  The  proposition  now  Is  that 
the  rate  was  not  a  reduced  one;  tbat  no  oon- 
slderation  was  received.  In  the  absence  of 
proof,  the  terms  of  the  contract  oontn^  and 
tbe  court  should  have  so  Instroctad  the  Jw7> 

Judgment  reversed. ' 

(s  Ind.  App.  un 
PAUL  r.  BALTIHOBB  ft  O.  B.  Ca* 

(Appellate  Conrt  of  Indians,  Division  No.  L. 

Feb.  2,  1904.) 

APPBARANCn-^PECIAL— RBMOVAI.  OF  CAOSK- 
RBMANDHENT— EFFECT  ON  APPBARANCB— 
INTBRROOATORIES— MOTION  TO  STRIKB-KT- 
PBCT. 

1.  A  special  appearance  in  the  state  conrt, 
for  the  purpose  of  making  application 

in  for  removal  of  the  caose  to  tlie  United 
States  conrt,  does  not  constitute  ■  submiatian 
to  the  jurisdiction  of  the  state  court  fOr  any 
otberpurpose. 

2.  Where  a  party  appeared  in  a  state  cooxfc 
specially,  to  petition  tor  removal  to  the  tJnitad 

1  L  See  Xppoaraac*,  voL  I,  Cent.  Dig.  |  9, 


*Rebearlnc  denied.    Translar  to  Bupreme  Court  denied. 
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Stmtes  court,  and  nothing  vas  dose  in  the  lat- 
ter conrt  except  to  transmit  the  transcript  and 
direct  Its  filing  tho^  such  party's  appearance 
in  the  United  Statu  court  should  b«  regarded 
as  made  merely  for  that  purpose,  and  not_  aa 
constituting  a  general  appearance  to  the  action. 

3.  The  remandment  of  a  cause  by  the  United 
States  court  to  the  state  court  on  the  ground 
of  wrongful  rsmoTnl,  and  the  consequent  denial 
(tf  d^endant's  motion  to  strike  the  complaint 
for  want  of  jurisdiction,  did  not  establish  a  gen- 
eral appearance  of  defendant,  which  bad  ap- 
peared, specially,  only  for  the  purposes  of  the 
motkn  to  atrifce. 

4.  A  motion  to  rtrite  a  complaint  and  filing 
an  answer  in  abatement  on  a  special  appear- 
ance, did  not  confer  Jurisdiction  over  defendant, 

ft.  Interrogatories  and  motions  to  strike  the 
•anw  are  not  a  part  of  the  record,  when  not 
MTed  by  bill  of  exceptions. 

6.  Under  Bums*  Rev.  St  lOOl.  9  862,  pro- 
riding  that  Interrogatories  relevant  to  the  mat- 
ter in  controversy  may  ba  filed  with  the 
pleadings,  interrogatories  may  be  propounded 
when  the  matter  in  controversy  is  presented  by 
answer  in  abatement 

7.  Where  defendant  bad,  under  a  special  a^ 

Earance,  answered  lu  abatement  and  plaintiff 
A  filed  interrogatories,  a  motion  to  strike  out 
Interrogatories  relating  to  the  answer  in  abate- 
ment would  not  change  defendant's  special  ap- 
pearance into  a  general  appearance. 

Appeal  from  Olrcntt  Oonrt,  StenbeD  Oovn- 
tr;  Stephen  A.  Fowera,  Spedal  Jw!^. 

Acdon  by  Prank  S.  Paul  against  the  Bal- 
timore A  Ohio  Ballroad  Companj.  From  a 
Judgment  for  defendant,  plaintiff  appeals. 
AflBrmed. 

Frank  M.  Powers  and  Robert  W.  McBiide^ 
for  appellant  Fam,  Calbonn  &  Olennan, 
J.  B.  &  J.  H.  Rose,  and  Miller,  Slam  &  Fea- 
ler,  for  appellee. 

BLACK,  J.  The  appellant,  In  1888, 
brought  an  action  against  the  Baltimore  & 
Ohio  &  Chicago  Railroad  Company  in  the 
De  Kalb  circuit  court  to  recover  damages  for 
a  personal  injury  alleged  to  have  been  suf- 
fered by  him,  while  In  the  employment  of 
that  company,  through  the  negligent  action 
of  its  agents.  The  cause  having  lieen  re- 
moved, on  the  application  of  the  defendant, 
to  the  Circuit  Court  of  the  United  States,  it 
was  remanded  by  tliat  court  to  the  De  Kalb 
circuit  court,  upon  a  verified  motion  of  the 
plaintiff,  showing  that  the  defendant  was  a 
corporation  formed  by  the  consolidation  of 
an  Ohio  corporation  and  an  Indiana  corpo- 
ration, and  that  the  consolidated  company, 
known  by  the  name  of  the  Baltimore  &  Ohio 
&  Chicago  Railroad  Company,  was  the  sole 
defendant  in  the  cause.  Afterward,  there 
being  on  file  in  the  cause  an  answer  of  the 
defendant  in  two  paragraphs,  the  first  a  gen- 
eral denial,  and  the  second  an  answer  ally- 
ing, amongst  other  things,  that  the  plain- 
tiff at  all  times  mentioned  in  bis  complaint, 
and  at  the  time  of  his  alleged  Injury  com- 
plained of,  was  an  employ^  of  the  Baltimore 
&  Ohio  Railroad  Company,  and  not  of  the 
answering  defendant,  the  venue  was  chan- 
ged to  the  court  below.  Thereafter  in  that 
court  the  cause  was  tried  by  Jury,  and  a 
Terdlct  was  returned  In  favor  of  the  plain- 
ed N.E.-65 


tiff  against  the  defendant  therein  for  $10,000, 
upon  which  Judgment  was  rendered  against 
the  defendant  therein,  the  Baltimore  &  Ohio 
&  Chicago  Railroad  Company,  from  which 
Judgment  that  company  appealed  to  the  Su- 
preme Court  of  Indiana,  by  which  the  Judg- 
ment was  reversed  (40  N.  E.  519.  2S  L.  R.  A. 
216),  with  instructions  to  the  trial  court  to 
render  judgment  for  the  defendant,  and  the 
trial  court;  February  22,  1896,  did  render 
judgment  in  accordance  with  that  mandate, 
in  favor  of  the  defendant,  against  the  plain- 
tiff. Mo  verdict  was  returned,  and  no  judg- 
ment was  at  any  time  rendered,  in  that  cause 
against  the  Baltimore  &  Ohio  Railroad  Com- 
pany, a  distinct  corporation  of  the  state  of 
Maryland,  which,  at  the  times  mentioned 
in  the  complaint  in  that  action,  was  engaged 
In  the  operation  of  the  railroad  which  was 
owned  'by  the  defendant  In  that  action,  the 
Baltimore  &  Ohio  &  Chicago  Ballroad  Com- 
pany, on  which  the  plaintiff  In  hla  complaint 
claimed  to  have  been  injured.  During  the 
above-mentioned  trial  of  that  cause  In  the 
Steuben  circuit  court,  in  1891,  the  Baltimore 
&  Ohio  Railroad  Company  appeared  therein 
specially,  and  for  the  purpose,  and  no  other, 
of  filing  a  petition  and  bond,  which  It  did, 
for  the  removal  of  the  cause  to  the  Circuit 
Court  of  the  United  States  for  the  District 
of  Indiana,  in  which  petition  It  was  alleged, 
amongst  other  things,  that  the  suit  was 
brought  by  tbe  plaintiff  against  the  Balti- 
more &  Ohio  &  Chicago  Railroad  Company  to 
recover  from  it  (10,000  damages,  and  that 
therefore  It  Involved  more  than  the  sum  of 
$2,000,  exclusive  of  interest  and  coats;  that 
the  plaintiff,  at  the  time  of  tbe  commence- 
ment of  the  suit,  and  thereafter,  was  a  resi- 
dent and  citizen  of  tbe  state  of  Indiana,  and 
that  the  petitioner,  the  Baltimore  &  Ohio 
Railroad  Company,  was  a  coi-poratlon  organ- 
ized under  tbe  laws  of  the  state  of  Mary- 
land, and  at  the  commencement  of  the  suit, 
and  since,  was  a  citizen  of  that  state;  that 
it  operated  several  lines  of  railroad  west  of 
the  Ohio  river,  one  of  which  was  known  as 
the  Chicago  Division  of  tbe  Baltimore  & 
Ohio  Railroad  Company,  running  from  Cblca- 
go  Junction,  in  Ohio,  and  passing  through  De 
Ealb  county,  in  Indiana,  to  the  city  of  Ohl- 
cago,  111.;  that  the  Baltimore  &  Ohio  &  Chi- 
cago Railroad  Company  was  a  corporation 
of  tbe  state  of  Indiana  as  claimed  by  It,  but 
of  the  states  of  Ohio  and  Indiana  as  claimed 
by  the  plaintiff;  that  the  suit  had  proceeded 
to  trial  against  the  last-named  company  un- 
til the  testimony  bad  been  taken  In  part 
therein,  when  the  plaintiff  had  called  wit- 
nesses to  prove  that  one  John  M.  Hooken, 
u[)on  whom  the  summons  In  said  cause  was 
served,  was  the  agent  of  the  corporation  that 
operated  the  line  of  railroad  In  the  petition 
described,  and  that  the  summons  having 
t>een  served  on  Hooken,  the  plaintiff,  Paul, 
was  claiming  on  the  trial  the  right  to  pro- 
ceed against  the  corporation  so  operating  the 
raliroad:  that  as  fbo  petitioner  did.  In  fact 
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operate  the  same  during  all  the  times  com- 
plained of  In  the  plaintiff's  complaint,  and 
before  and  ever  since  that  time,  the  right  so 
claimed  by  thexplalntlff  was  the  right  to  pro- 
ceed against  the  petltloaer,  the  Baltimore  Se 
Ohio  Railroad  Company,  and  on  the  defend- 
ant named  In  the  complaint  and  the  sum- 
mons therein  Issued,  viz.,  the  Baltimore  & 
Ohio  &  Chicago  Railroad  Company.  The  pe- 
titioner for  removal  further  alleged  that  the 
court,  during  that  trial,  sustained  the  claim 
of  the  plaintiff,  in  so  proceeding  against  the 
operating  company,  oTer  the  objection  of  the 
defendant,  and  admitted,  over  such  objection, 
the  testimony  so  offered  by  the  plalnUff,  and 
held  that  the  plaintiff  might  proceed  against 
the  petitioner,  the  Baltimore  &,  Ohio  Rail- 
road Oompany,  and  that,  this  being  the  first 
notice  the  petitioner,  the  Baltimore  .&  Ohio 
Railroad  Company,  had  of  the  claim  of  the 
plaintiff  to  so  prosecute  said  suit  against  it 
and  obtain  Judgment  against  it,  It  objected 
and  protested  against  such  proceeding,  and 
denied  the  right  of  the  plaintiff  so  to  proceed, 
and  presented  said  petition  and  bond  for  the 
removal  of  the  cause  into  the  Circuit  Court 
of  the  United  States  for  the  District  of  Indi- 
ana, and  prayed  that  the  removal  be  ordered. 
The  Steuben  circuit  court  refused  the  prayer 
of  that  petition,  and  afterward,  May  2,  1892, 
the  Baltimore  &  Ohio  Railroad  Company,  In 
pursuance  of  Its  petition  for  removal,  filed 
in  the  office  of  the  cleric  of  the  United  States 
Circuit  Court  for  the  District  of  Indiana  its 
transcript  of  the  proceedings  had  and  the 
papers  filed  In  the  Steuben  circuit  court  In 
the  case  of  Pranlc  9.  Paul  against  The  Balti- 
more &  Ohio  &  Chicago  Railroad  Company. 
No  proceedings  were  had  in  the  United  States 
court  In  the  cause,  taken  by  either  of  the 
parties,  and  no  orders  were  made  by  that 
court  therein,  until  after  the  decision  of  the 
Supreme  Court  of  Indiana  before  mentioned; 
but  on  December  IS,  1895,  the  plaintiff,  by 
leave  of  court,  filed  an  amended  complaint, 
wherein  he  named  the  Baltimore  &  Ohio 
Railroad  Oompany  as  the  sole  defendant  In 
the  cause,  and  sought  to  recover  damages 
from  It  for  the  same  Injuries  alleged  to  have 
been  sustained  by  him  In  the  complaint  orig- 
inally filed  In  the  De  Kalb.  circuit  court,  as 
aforesaid,  against  the  Baltimore  &  Ohio  & 
Chicago  Railroad  Company,  alleging  In  the 
amended  complaint  that  in  the  original  com- 
plaint aforesaid  there  was  a  misnomer  of  the 
defendant,  in  that  the  defendant  was  there- 
in designated  as  the  Baltimore  &  Ohio  & 
Chicago  Railroad  Company,  instead  of  the 
Baltimore  &  Ohio  Railroad  Company,  but 
that  process  In  the  case  was  served  upon  the 
last-named  company,  and  that  It  appeared 
to  tbe  action  and  procured  the  removal  of 
the  cause  into  the  United  States  court  Aft- 
erward, December  28,  1805,  tbe  Baltimore 
&  Ohio  Railroad  Company  entered  its  special 
appearance  In  the  United  States  court  In  said 
cause,  and  filed  Its  written  motion  to  strike 
■aid  amended  complaint  from  tbe  flies  and 


to  dismiss  the  cause,  alleging  in  said  motion 
tliat  the  Baltimore  &  Ohio  Railroad  Com- 
pany was  not  then  and  never  bad  been  a 
party  to  tbe  suit;  and  that  the  circuit  court 
of  Steuben  county  never  bad  acquired  Juris- 
diction over  It;  nor  bad  tbe  circuit  court 
of  De  Kalb  county,  and  that  the  United 
States  court  had  no  Jurisdiction  whatever 
over  that  company,  and  that  It  was  not  a 
party  to  the  suit  Afterward,  February  2G. 
1890,  the  plaintiff.  In  opposition  to  this  mo- 
tion of  the  Baltimore  &  Ohio  Railroad  Com- 
pany, filed  bis  own  affidavit  and  the  affi- 
davit of  one  of  his  attorneys.  In  bis  affi- 
davit he  stated  that  tbe  record  was  filed  in 
the  United  States  court  by  a  certain  psnoa 
who  was  an  attorney  of  record,  who  pre- 
sented with  tbe  record  a  tetter  to  the  clerk  of 
the  United  States  court,  referring  therein  to 
the  accompanying  record  as  a  transcript  In 
the  cause  of  Frank  Paul  against  Tbe  Balti- 
more &  Ohio  Railroad  Company,  which  be 
therein  requested  the  clerk  to  file  and  dock- 
et, the  letter  being  signed  bj  nH  attorney 
as  "Counsel  for  Defendant," 

It  was  further  shown  in  tbe  plaintiff's  affi- 
davit that  the  record  or  transcript  was  filed 
by  the  clerk  of  the  United  States  court  and 
docketed  as  a  pending  cause,  and,  when  so 
docketed,  the  name  of  a  c^^In  attorney 
for  the  defendant  was  entered  on  the  docket 
as  an  attorney  for  the  defendant,  and  had 
been  so  entered  on  tbe  dockets  of  that  court 
ever  since;  that  the  defendant  did  not  by 
counsel,  or  otherwise.  Indicate  a  purpose  to 
question  tbe  Jurisdiction  of  the  United  States 
court,  either  over  the  subject-matter  or  the 
persons  in  the  litigation,  or  that  their  ap- 
pearance would  be  epedial,  or  that  It  wonid 
be  other  than  a  foil  and  general  appearance, 
until  after  the  plaintiff  had  filed  hla  amended 
complaint,  and  until  the  filing  of  tbe  mo- 
tion to  strike  out  that  complaint  Tbe  affi- 
davit of  the  plaintiff  also  recited  the  facts 
relating  to  the  appeal  to  the  Supreme  Court 
of  Indiana,  and  the  Judgment  of  that  coort 
before  referred  to,  and  stated  that  while  the 
cause  in  the  state  court  was  entitled  "Prank 
8.  Paul  V.  The  Baltimore  &  Ohio  &  Chicago 
Railroad  Company,"  there  never  was  any 
service  of  process  upon  that  cominny,  and 
that  it  was  shown  In  tbe  trial  that  tbe  sum- 
mons bad  been  served  on  one  John  M.  Hook- 
en,  who  at  tbe  time  was  the  agent  and  em- 
ploye of  the  Baltimore  &  Ohio  Railroad  Com- 
pany, and  that  by  tbe  testimony  adduced 
by  the  defendant  In  the  state  court  the  Bal- 
timore &  Ohio  &  Chicago  Railroad  Compa- 
ny, at  the  time  the  cause  of  action  accrued, 
and  when  the  suit  was  commenced,  bad  do 
officer,  agent  or  employe  whatever  In  the 
state  of  Indiana,  and  that  the  attorneys  who 
appeared  as  attorneys  and  conducted  the  de- 
fense were  the  attorneys  for  the  Baltimore 
&  Ohio  Railroad  Company,  and  that  upon 
said  trial  it  was  admitted  of  record  by  tbe 
parties  that  since  September  1, 1886,  the  only 
offlcoa  of  the  Baltimore  A  OMo  A  Cblcaxe 
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Railroad  Goo^any  were  Ita  preeddent,  secre- 
taxy,  treasurer,  and  general  engineer,  and 
that  none  of  tlieae  had  resided  In  Indiana; 
that  the  state  court  in  which  tlie  cause  waa 
tried  acquired  jurisdiction  over  the  perstm  of 
the  Baltimore  &  Ohio  Bailroad  Company,  and 
that  it  was  tiie  only  person  actually  contest- 
ing the  cause  In  the  state  court;  that  after 
the  Baltimore  &  Ohio  Bailroad  Company  fil- 
ed its  petition  tor  rmioTalt  u  before  stated, 
the  plaintiff  did  not,  in  person  or  by  coun- 
sti,  take  any  Btcvs  to  secure  the  correction 
of  the  misnomer  alleged  in  bis  affidavit,  but 
that  believing  that  there  were,  in  fact,  two 
separate  and  distliKt  corporations,  one  nam- 
ed the  Baltimore  &  Ohio  ft  Chicago  Bailroad 
Company,  and  tlie  other  the  Baltimore  ft 
Ohio  Ballnmd  Company,  and  timt  the  tonaet 
actually  owned  the  line  of  railroad,  and 
thnnfore  was  xeaponalMe,  as  he  believed, 
and  that  the  judgmoit,  if  any  should  be  re- 
covered against  It,  would  be  collectible,  and 
beUevlng  tliat  tiie  facts  and  drcumatancea 
surrounding  the  cause  were  sufficient  to  Jus- 
tify recovery  against  the  Baltimore  ft  Ohio 
ft  Chicago  Bailroad  Company,  as  the  owner 
of  the  railroad,  he  allowed  the  cause  to  pro- 
ceed to  final  Judgment  as  agaliwt  it,  and  did 
not  seek  to  reoova  a  Judgmoit  against  the 
Baltimore  ft  Ohio  Bailroad  Company,  exc^t 
as  the  Intueata  of  that  company  were  in- 
terblended  and  connected  with  the  interests 
of  the  Baltimore  ft  Ohio  ft  Chicago  Baihmid 
Company,  and  might  be  affected  Iv  &  Judg- 
ment raiderad  against  the  lattor  company, 
and  that  the  plaintiff  had  not  at  any  time 
taken  any  st^  m  done  anything  vrith  the 
purpose  and  intentiiHi  of  waiving  any  right 
or  chilm  against  the  Baltimore  ft  Ohio  Bail- 
road Company.  In  the  affidavit  of  the  plain- 
tllTs  attorney  before  mentioned  it  waa  stated 
that  the  affiant  had  carefully  read  the  rec- 
ord filed  in  the  Supreme  Court  of  Indiana  as 
atnesaid,  and  also  the  reowd  filed  in  the 
United  States  Circuit  Court,  and  that  the 
claim  that  Hockea,  upon  whom  process  was 
served,  was  the  agent  of  the  Baltimore  ft 
Ohio  Bailroad  Company,  waa  sutiained  by 
the  teatlnumy  set  out  In  the  recwd  in  the 
Supreme  Court,  mentioning  the  names  of 
certain  witnesses,  and  stating  th^  testimo- 
ny to  such  effect,  and  also  testlmffliy  to  the 
effect  that  the  Baltimore  ft  Ohio  ft  Chicago 
Bailroad  Ccnnpany  had  no  officer  txoept  a 
president  a  secretary,  a  treasure*  and  a 
general  engineer,  and  had  nothing  to  do  with 
the  operation  of  the  railroad,  and  that  the 
employes  rmming  trains  thereon  were  in  the 
employ  of  the  Baltimore  ft  Ohio  Bailroad 
Company,  and  that  a  certain  attorney  who 
appeared  as  such  for  the  defendant  was  at  all 
tlmea  the  attmiey  of  tiie  Baltim(»e  ft  Ohio 
Railroad  Company,  and  acting  fcv  it  in  the 
cause,  and  that  a  certain  special  agent  of 
the  Baltimore  ft  Ohio  Bailroad  Company,  as 
such,  prepared  the  cause  for  trial  in  the 
■tate  court 

Such  proceedings  were  liad  in  the  United 


States  court  tiiat.  March  1896,  the  metixxi 
of  the  Baltimore  ft  Ohio  Bailroad  Couipany 
to  strike  out  the  amended  complaint  and  to 
dismiss  the  cause  was  overruled,  and  that 
court  found  that  the  cause  was  wrongfully 
removed  from  the  Steuben  circuit  court  to 
the  United  States  court  by  that  company, 
and  it  was  ordered  that  tlie  suit  be  remand- 
ed to  the  Steuben  drcuit  court;  and  that  the 
costs  occasioned  by  the  removal  should  be 
adjudged  agalnat  the  Baltimore  ft  Ohio  Bail- 
road Company.  Thereafter  a  transcript  of 
the  proceedings  had  In  the  United  States 
court  was,  by  the  plaintiff,  filed  in  the  Steu- 
ben circuit  court,  and  the  cause  was  placed 
on  the  docket  as  a  cause  pending  therein. 
Afterward.  April  21,  1886,  the  Baltimore  ft 
Oliio  Bailroad  Company  iqq^eared  in  the 
cause  specially,  and  for  the  purpose  of  Its 
motion  only,  and  moved  to  strike  from  the 
flies  the  amended  complaint  filed  in  the  Unit- 
ed States  court  for  the  reason  that  that 
company  was  dot  a  party  to  the  suit,  that 
the  United  States  court  had  no  Jurisdiction 
over  the  cause  w  over  Jhat  company,  and 
that  the  Btonben  circuit  court  liad  not  at  any 
time  any  Jurisdiction  over  that  cnnpany. 
No  further  proceedings  were  had  in  the  cause 
until  May  S,  1900,  when  the  motion  last 
mentioned  was  overruled,  and  tiie  plaintiff 
thereupon  filed  his  farther  amended  com- 
plaint against  the  Baltimore  ft  Ohio  Bailroad 
Company,  whordn  he  sooght  to  recover  dam- 
ages for  tlie  same  Injury  complained  of  in 
said  cMuplalnt  originally  filed  in  the  De 
Kalb  circuit  court  No  further  proceedings 
were  then  bad  until  April  16,  1901,  when  the 
Baltimore  ft  Ohio  Bailroad  Company  ap* 
peared  specially  in  the  cause  for  the  pur* 
pose  of  filing  Its  ansmr,  and  for  no  other 
purpose,  and  filed  its  answer  by*way  of  plea 
In  abatement  to  the  Jurisdiction  of  the  court 
After  the  filing  of  this  answer,  the  plaintiff 
filed  17  Interrogatories  to  the  defendant  to 
be  answered  under  oath,  and  the  def«idant 
thereupon  moved  to  strike  out  2  of  these  In- 
terrogntories,  which  motion  was  by  the  court 
overmled,  to  which  ruling  the  defendant  ex- 
cepted. 

The  foregoing  facts  were  In  substance  stat- 
ed by  the  court  below  In  a  special  finding, 
wherein  it  was  fiirtber  specially  found  that 
the  Baltimore  &  Ohio  Bailroad  Company  was 
not  a  party  ot  said  suit  of  Frank  S.  Paul 
against  the  Baltimore  ft  Ohio  ft  Chicago  Ball- 
road  Company,  or  Frank  S.  Paul  against  the 
Baltimore  ft  Ohio  BaHnad  Company.  untU 
the  filing  of  tiie  amended  complaint  In  tlie 
United  States  court,  except  as  it  may  have 
made  itself  a  par^  thereto  by  filing  the 
petition  for  removal,  and  to  filing  the  record 
and  proceedtnga  to  the  United  Stotes  court 
That  the  Baltimore  ft  Ohio  Bailroad  Com- 
pany never  appeared  to  the  cause  of  Frank 
S.  Paul  agatost  the  Baltimore  ft  Olilo  ft  Chi- 
cago Bailroad  Company,  or  Frank  S.  Paul 
against  the  Baltimore  &  Ohio  Raihwad  Cc»n- 
pany,  nor  autlioriBed  any  one  else  to  appear 


Digitized  by 


Google 


1028 


69  NOKTHBASTBBN  BEP0R1BB. 


(Ind. 


for  It  la  either  of  said  causes,  except  as 
hereinbefore  set  out,  and  that  no  summcHis 
or  other  process  was  ever  Issued  or  served 
upon  the  Baltimore  &  Ohio  Railroad  Compa- 
ny requiring  It  to  appear  in  either  of  said 
causes. 

The  subject  of  the  discussion  of  counsel  la 
the  question  as  to  the  jurisdiction  of  the 
court  over  the  person  of  the  appellee.  It  Is 
Insisted,  on  behalf  of  the  appellant,  that  the 
coiftt  below  had  jurisdiction  of  the  appellee 
acquired  by  its  voluntary  appearance,  which 
It  Is  claimed  the  record  shows.  Reference  Is 
made  by  counsel  to  those  portions  of  the  rec- 
ord showing  an  appearance  of  the  defendant 
by  its  counsel  In  the  United  States  court,  and 
Its  fiHng  of  the  transcript  therein,  and  the 
letter  above  mentioned  which  'accompanied 
the  transcript;  all  this  without  any  express 
entry  of  a  special  appearance  for  the  purpose 
of  raising  the  question  as  to  Jurisdiction  of 
the  person  of  the  defendant,  the  record  show- 
ing that  the  persons  who  did  these  things 
were  attorneys  for  both  of  the  railroad  com- 
panies; attention  being  called  also  to  the 
fact  that  the  cause  remained  on  the  docket 
of  the  United  States  court  for  a  number  of 
years,  and  until  the  plalntlfT  had  filed  an 
amended  complaint  before  the  Jtirlsdlctlonal 
question  was  presented. 

It  is  claimed  also  that  the  action  of  the 
United  States  court  in  overruling  the  motion 
to  strike  out  the  amended  complaint  and  to 
dismiss  the  cause  Involved  the  question  pre- 
sented by  the  plea  In  abatement  afterward 
filed  In  the  Steuben  circuit  court,  and  that 
the  action  of  the  latter  amounts  to  permit- 
ting a  collateral  attack  upoD  the  Judgment 
of  the  United  States  court,  and  revarses  the 
judgment  of  that  court.  Furthermore,  It  Is 
claimed  tbat'the  act  of  the  appellee  in  filing 
its  motion  to  strike  out  two  of  the  Interroga- 
tories which  were  filed  by  the  appellant  after 
the  filing  of  the  answer  In  abatement,  and  Its 
taking  an  exception  to  the  ruling  of  the  court 
upon  that  motion,  conclusively  showed  a 
general  appearance  of  the  appellee  to  the  ac- 
tion. The  appellee  was  not,  in  fact,  required 
by  the  local  law  or  rule  of  the  court  to  an- 
swer or  plead  to  the  comidalnt  but  being 
apprehensive  that  steps  would  be  taken  to 
hoici  It  responsible,  from  Indications  justify- 
ing such  apprehension,  it  appeared  specially 
in  the  state  conrt  for  the  sole  purpose  of 
making  application  therein  for  the  removal 
of  the  cause  to  the  United  States  court  No 
suit  Indeed,  was  actually  pending  In  the 
state  court  against  the  appellee  when  it  filed 
its  petition  and  bond  for  removal.  In  Goldey 
V.  Morning  News,  156  U,  S.  618,  626.  16  Sup. 
Ct.  559,  662,  39  L.  Ed.  517,  It  Is  said:  "Al- 
though the  suit  must  be  actually  pending  in 
the  state  conrt  before  it  can  be  removed,  Its 
removal  Into  the  Glrcult  Court  of  the  United 
States  does  not  admit  that  it  was  rightfully 
pending  In  the  stete  court  or  that  the  de- 
fendant could  have  been  compelled  to  answer 
tboein;  but  enables  the  defbndant  to  avail 


himself,  in  the  Circuit  Court  of  the  Onlted 
States,  of  any  and  every  defense  duly  and 
seasonably  reserved  and  pleaded  to  the  ac- 
tion. In  tiie  same  manner  as  if  It  had  been 
originally  commenced  in  said  Circuit  Court, '  ** 

In  the  case  cited,  ast  in  the  case  at  bar, 
there  was  a  special  appearance  for  the  sole 
purpose  of  presenting  the  petition  for  re- 
moval, and  it  was  therefore  said  tliat  the 
question  was  not  Involved  as  to  bow  far  a 
petition  for  removal,  in  general  terms,  with- 
out specifying  and  restricting  the  purpose  of 
the  appearance  In  the  state  court  might  be 
considered,  like  a  general  appearance,  as  a 
waiver  of  any  objectloo  to  the  jurisdiction 
of  the  court  over  the  person  of  the  defend- 
ant; and  It  was  held  that  in  case  of  such  a 
special  appearance  in  the  state  court  "wheth- 
er the  attempt  to  remove  should  be  success- 
ful or  unsuccessful,'*  the  special  appearance 
could  not  be  treated  as  submitting  the  de- 
fendant to  the  Jurisdiction  of  the  state  court 
for  any  other  purpose.  In  that  case,  also,  the 
defendant.  Immediately  after  the  action  had 
been  removed  Into  the  Circuit  Court  of  the 
United  States,  filed  a  motion  for  an  order 
setting  aside  the  summons  and  the  service 
thereof,  it  being*  expressed  in  this  motion 
that  the  defendant  appeared  by  its  attorney 
specially  for  the  purpose  of  applying  for  such 
order.  The  court,  saying  that  Irregularity  In 
a  proceeding  by  which  jurisdiction  Is  to  be 
obtained  Is  In  no  case  waived  by  a  special 
appearance  of  the  defendant  for  the  purpose 
of  calling  the  attention  of  the  court  to  such 
irregularity,  concluded  tbat  the  defaidanfs 
right  to  object  to  the  ln8uffl<dency  of  the 
service  of  the  summons  was  not  waived  by 
filing  the  petition  for  removal  in  the  guarded 
form  m  which  It  was  drawn  np,  and  by  ob- 
taining the  removal  accwdlngly.  In  Wabash 
Western  R.  Co.  v.  Brow,  164  U.  a  271,  17 
Sup.  Ct  126,  41  L.  Bd.  481,  the  court  went 
further  and  held  tiiat  the  filing  by  the  de- 
fendant in  an  action  in  the  state  court  of  a 
petition  for  Its  removal  to  the  Circuit  Court 
of  the  United  States,  without  expressing  the 
purpose  to  appear  specially,  does  not  amoant 
to  a  general  appearance^  hut  to  a  special  ap- 
pearance only,  and  does  not  prevent  the  de- 
fendant after  the  removal,  from  moving  In 
the  United  States  conrt  to  dismiss  for  want 
of  jurisdiction  of  the  perKu  of  the  defntdant 
in  the  state  conrt  or  to  the  United  States 
court  See  National  Aca  Boc.  v.  Splro,  161 
U.  8.  281,  17  Sup.  Ct  996,  41  U  Bd.  435; 
Conley  v.  Mathieson  Alkali  Works,  190  U.  & 
406,  23  Sop.  Gt  728,  47  L.  Ed.  1113;  Cady  v. 
Associated  Colonies  (G.  G.)  119  Fed.  420; 
Moon,  Removal  of  Oauses,  ff  206. 

There  la  no  bill  of  exceptions  in  this  rec- 
ord. It  appears,  by  the  court's  special  find- 
ing, that  no  proceedings  to  the  canse  were 
had  in  the  United  States  court  by  either  of 
the  parties,  and  no  orders  were  made  therein 
by  the  court  until  the  decision  on  appeal  by 
the  state  court  where  the  amended  cunplalnt 
was  filed  namtog  tiie  appdlee  aa  sole  defai4- 
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ant,  tbe  transcript  which  bad  been  filed  In 
tbe  office  of  tbe  clerk  of  tbe  United  States 
court  beiuff  a  transcript  of  the  proceedings 
and  papers  In  a  case  of  tbe  appellant  against 
another  railroad  company.    Tbe  appearance 
then  made  by  tbe  appellee  was  expressly 
fecial,  and  limited  to  the  purpose  of  tbe  mo- 
tion. On  tbe  hearing  of  that  motion,  as  ap- 
pears from  tbe  special  finding,  affidavits  were 
presented.   The  alleged  facts  stated  In  those 
affidavits  do  not  come  before  this  court  as 
facts  established  and  found.  It  is  found  only 
tbat  such  affidavits  were  before  tbe  United 
States  court  as  evidence  on  tbe  bearing  of 
the  appellee's  motton.  Assuming  them  to  be 
true,  tbe  lett»  which  accompanied  tbe  tran- 
Bcrlpt,  directing  tbe  filing  of  the  transorlpt 
'In  pursuance  of  tbe  rwnoval,**  and  the  mere 
entry  upon  the  docket  of  tbe  appearance  of 
one  of  the  at^meys  who  was  of  counsel  for 
each  of  the  railroad  companies,  cannot  be 
regarded  as  constituting  a  general  appear^ 
ance  to  an  action  against  tbe  appellee,  If  it  be 
tme  that  the  taking  of  the  removal  did  not 
amotmt  to  more  than  a  special  appearance, 
the  party  taking  it  having  tbe  right  to  raise 
in  the  United  States  court  the  question  as  to 
the  Jurisdiction  of  tbe  person.  Nothing  hav- 
ing been  done  except  tbe  transmitting  of  tbe 
transcript  and  the  directing  of  the  filing 
thereof,  tbe  appearance  of  counsel  should  be 
regarded  as ,  made  for  such  purpose.  The 
court  overruled  the  motion  to  strike  out  the 
amended  complaint  and  to  dismiss  the  action, 
and  at  the  same  time,  finding  that  the  cause 
was  wrongfully  removed  from  the  state  court 
by  the  appellee,  tbe  court  ordered  the  suit 
to  be  remanded  to  the  state  court,  adjudging 
tbe  costs  of  the  removal  against  the  appellee, 
it  having  caused  tbe  wrongful  removal.  Tlils 
action  of  the  Court  was  a  conclusive  deter- 
mination tbat  the  cause  was  Improperly  re- 
moved. The  portion  of  Its  action  which  con- 
sisted of  a  denial  of  the  motion  made  upon 
special  appearance  cannot  be  regarded  as 
efitabllshlng  a  general  appearance  of  the  ap- 
peUee.    If  tbe  court  bad  authority  to  sus- 
tain such  a  motion  in  a  cause  Improperly  re- 
moved, as  to  which  we  need  not  express  an 
opinion,  It  did  not  conclude  Itself  from  re- 
manding tbe  cause  at  any  time  when  it  found 
it  bad  no  jurisdiction.    Nothing  preceding 
the  remanding  of  the  cause  and  the  filing  of 
tbe  transcript  In  the  state  court  precluded 
the  appellee  from  questioning  the  Jurisdic- 
tion in  that  court.   Its  motion  therein  and  Its 
auBwer  in  abatement,  being  made  and  filed 
upon  its  special  appearance,  did  not  confer 
Jurisdiction  over  It 

Tbe  only  matter'  remaining  for  considera- 
tion Is  tbe  question  as  to  tbe  effect  of  the 
filing  and  tbe  overruling  of  the  motion  to 
Btrlke  out  two  Interrt^atorles  propounded  aft- 
er tbe  filing  of  the.  answer  In  abatement  and 
the  appellee's  exception  to  that  ruling.  The 
Interrogatories  and  the  motion  to  strike  out 
a  part  of  them  are  not  In  the  record,  not  bav- 
tng  been  aaved  by  bill  of  exceptions.  KUng^ 


ensmltb  v.  Reed,  31  Ind.  889;  Dudley  v. 
Plgg,  149  Ind.  363.  48  N.  B.  642;  Tilden  T. 
Louisville,  etc,  R.  Co.,  1B7  Ind.  632,  62  N.  B. 
81;  Crystal  Ice  Ca  v.  Morris  (Ind.  Sup.)  67  N. 
B.  502.  Therefore,  what  we  may  know  con- 
cerning tbe  Interrogatories  and  the  proceed- 
ings relating  to  them  is  foimd  In  tbe  special 
finding  following  the  statement  concerning 
the  filing  of  the  answw  In  abatement,  as  fol- 
lows: "That  after  tbe  filing  of  said  answer 
the  said  plaintiff  filed  seventeen  Interroga- 
tories to  tbe  defendant,  to  be  answered  under 
oath;  tbat  sal^  defendant  therenpon  moved 
the  court  to  strike  out  two  of  said  Interroga- 
tories, which  motion  was  by  the  court  over- 
ruled, to  which  ruling  the  defendant  except- 
ed." Under  the  statate  either  party  to  a 
civil  action  may  propound  interrogatories,  to 
be  filed  with  the  pleadings,  relevant  to  the 
matter  in  controversy,  and  require  tbe  oppo- 
site party  to  answer  tbe  same  und^  oatb. 
Section  862,  Burns*  Rev.  St.  1901.  They 
may  be  proposed  with  a  purpose  to  use  the 
answers  on  the  trial  of  the  matter  in  contro- 
versy to  which  they  relate,  or  to  elicit  an- 
swers on  which  to  strike  out  a  pleading  of 
tbe  opposite  party  as  sham.  Combs  v.  Union 
Trust  Co.,  146  Ind.  688,  46  N.  B.  16;  Tilden  v. 
Louisville,  etc.,  R.  Co.,  snpra.  They  may  be 
filed  at  any  time  before  the  Issues  In  the  case 
are  closed.  Sherman  v.  Hogland,  73  Ind.  472. 
Intern^atories  may  be  propounded  when  the 
matter  In  controversy  Is  presented  by  an  an- 
swer In -abatement.  Combs  v.  Union  Trust 
Co.,  supra.  If  the  Interrogatories  which  the 
appellee  moved  to  strike  out  related  to  the 
matters  presented  by  the  answer  In  abate- 
ment. It  is  not  perceived  by  ns  how  tbe  mak- 
ing of  the  motion  and  the  exception  to  the 
ruling  thereon  would  change  its  special  ap- 
pearance, made  for  the  purpose  of  present- 
ing the  matter  In  abatement  alone,  Into  a 
general  appearance  to  the  action.  We  can- 
not assume  that  tbe  Interrogatorlea  did  not 
relate  to  matters  set  forth  In  the  answer.  It 
does  not  seem  to  be  necessary  to  Inquire 
whether  tbe  appellee,  having  filed  Its  answer 
In  abatement,  might  liave  moved  to  strike 
out  Interrogatories,  subsequently  filed,  relat- 
ing to  the  merits  of  tbe  cause  stated  In  the 
complaint,  not  expree^y  stating  In  the  motion 
tbat  it  was  made  upon  special  appearance, 
without  thereby  making  a  volontary  appear* 
once  to  tbe  action  generally. 
Jndgmoit  affirmed. 


HITCHOOCK  V.  COSPEE.* 

(Appellate  Ooort  of  Indiana,  Division  No.  1. 

Feb.  4.  1904.) 

TBtJSTS  —  AOSNT  FOR  INVESTOR  —  EQUITABLS 
REMEDIES  —  DIUQENCB  —  INTEREST  —  LIHI- 
TATIONS-TKRMINATION  OP  BBLATION— DE- 
LAY. 

1.  Where,  hj  agreement  between  the  parties, 
<«e  took  possession  of  tbe  funds  of  the  other, 
and  Invested  them  ss  he  saw  fit,  and  made  col- 
lectioQB  relative  to  the  investments,  he  was  lia- 
ble as  a  trusty 


*8iip«rwd«d  bjr  opinion  In  Suprema  Court,  71  N.  B.  SU. 
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2.  Where  a  trustee  loaned  trust  funds  to  ooe 
whose  property  w&s  mortgaged  for  more  tbao 
its  value,  he  was  chargeable  with  the  loss, 
thoa^  he  acted  in  £ood  faith. 

3.  where,  by  agreement  hetween  the  par- 
ties, one  took  possession  of  the  fuuds  of  the 
other,  and  inrested  them  as  he  saw  fit,  and  he 
loaned  a  sam,  takini:  a  note  in  his  own  name, 
and  delivered  it  to  the  other,  the  fact  that  she 
made  no  objection  was  not  a  ratification  of  the 
loan. 

4.  Where  one  who  has  charge  of  the  funds 
of  another  for  purposes  of  investment  loans 
money,  taking  a  note  in  his  own  name,  the  le^al 
title  to  the  note  fs  in  him,  and  the  equitable  title 
in  the  other. 

6.  Where  a  trustee  for  the  investment  of  the 
others'  funds  negligently  loaned  a  sum  without 
sufficient  security,  thoDgn  he  acted  In  good  faith, 
he  was  chargeable  witn  Interest  from  the  time 
of  the  loan. 

6.  Where,  by  agreement  between  them,  de- 
fendant  took  possession  of  the  funds  of  plaiutiS 
and  invested  them  as  he  saw  fit,  and  be  loaned 
a  sum  on  worthless  security,  limitations  did  not 
begin  to  ran  against  an  action  against  defend- 
ant' for  the  sum  negligently  loaned,  and  lost, 
until  the  termination  of  the  trust  relation. 

7.  A  demand  for  an  accounting  and  settle- 
ment was  necessary  to  terminate  ^  trait  xe- 
lation.  / 

8.  B7  agreement  between  plaintlfF  and  de- 
fendant the  latter  took  charge  of  the  former*! 
funds  for  investment,  and  for  six  years  made 
collections  on  investments  and  paid  them  over. 
One  loan  made  the  first  year  was  not  paid  b; 
tiie  borrower  for  nine  years,  when  plaintiff  de- 
mianded  an  accounting  and  settlement.  De- 
fendant from  time  to  time  had  advised  that  the 
borrower  would  pay.  Edd,  in  a  suit  against  de-. 
fendant  tor  the  amount  of  the  note  and  Inter- 
eat,  that  there  was  no  ddaj  on  plaintilTs  part 
in  making  demand. 

Appeal  from  Circuit  Court  Noble  Gotrnty; 
B.  A.  Brattoo,  Special  Judge. 

Salt  by  Emeline  K.  Oosper  against  Don  B. 
Hltcbcock.  From  a  Judgment  In  faror  of 
plaintiff,  defendant  appeals.  AffiimedK 

H.  G.  Zlmmermai^  for  appellant  U  H. 
Wrlgley.  for  appellee. 

BOBINSOX,  J.  Suit  by  appellee  to  recover 
money  alleged  to  have  been  placed  In  appel- 
lant's hands  to  be  Invested.  Upon  a  special 
finding  of  the  facts  the  court  stated  conclu- 
sions of  law,  upon  which  Judgment  was  ren- 
dered In  appellee's  favor. 

The  facts  found  are  substantially  as  fol- 
lows: Appellant  Is,  since  1884,  the  son-in-law 
of  appellee,  whose  husband  died  in  1893. 
That  appellant's  connection  with  appellee's 
business  affairs  commenced  In  1890,  when  at 
bis  suggestion  she  purchased,  through  him 
as  ber  agent,  a  mortgage  and  notes  of  $1,000, 
which  were  transferred  to  appellee,  but  re- 
mained In  appellant's  hands  until  the  spring 
of  1891,  when  be  collected  the  same  and  paid 
the  proceeds  to  appellee.  Appellee's  entire 
estate  consisted  of  f 1 ,600.  In  November,  1892, 
appellee,  at  appellant's  suggestion,  placed  in 
his  hands  $600,  which.  It  was  "agreed  be- 
tween them  at  the  time,  he  received  as  her 
agent,  to  be  by  him  placed  at  Interest  for 
ber."  Appellee  asked  for  no  receipt  and  none 
was  given.  Appellant  deposited  the  $600  In 
bank  to  his  own  credit  and  loaned  to  John 


Freed  $200,  to  WUIiam  Donat  $340  (which  U 
the  transaction  in  question  In  this  suit),  and 
the  balance^  of  $00,  remained  hi  bfs  hands 
until  a  settlement  between  the  parties  in 
1901.  From  the  time  appellant  received  tiie 
$600  "continuously  ontil  the  time  of  aaid 
settlement  defendant  acted  as  plaintiff's 
adviser  in  her  bu^ess  affairs  and  as  her 
business  agent  That  the  relation  which 
during  said  period  existed  between  plaintiff 
and  defendant  with  reference  to  plaintiff's 
money  and  her  business  affairs  was  one  of 
continuing  trust  and  confidence  on  the  part 
of  plaintiff  In  the  defendant  with  referance 
to  said  matters.  That  after  the  death  of 
plalntifTs  husband,  In  1803,  and  np  to  the 
time  of  such  settlement  plaintiff  depended 
upon  defendant  entirely  in  connection  wltb 
her  business  affairs,  and  he  tnuisacted  her 
business  for  ber  genetally,  collected  ha  mon- 
ey for  her,  attended  to  the  payment  of  her 
taxes,  and  made  her  returns  to  the  assessor 
for  taxation."  Nothing  was  ever  said  or 
agreed  between  them  about  appellant's  be- 
ing compensated  for  such  services.  Wblle 
so  acting  for  appellee,  appellant  collected  and 
paid  over  to  her  various  sums  of  Interest  and 
also  collected  for  her  one  note  for  $480,  an- 
other for  $223,  and  another  for  $250,  which 
were  all  collected  prior  to  1896,  except  por- 
ttons  of  the  last-named  note,  which  were 
paid  In  1897  and  1898,  all  of  which  sums  re- 
mained in  appellant's  bands  and  subject  to 
his  use  until  the  settlement  in  1901,  aiq;>ellee 
consenting  thereto  and  having  no  written  evi- 
dence from  appellant  therefor.  In  Angnst, 
1900,  at  appellee's  request  an  accounting 
was  had  with  reference  to  the  money  belong- 
ing to  appellee  then  In  appellant's  hands, 
amounting  to  $1,013,  and  In  the  winter  of 
1001  appellant  executed  to  appellee  a  note 
for  $900  In  settiement  therefor.  No  Interest 
was  charged  against  appellant  for  the  money 
that  had  been  in  his  hands.  The  Donat  loan 
was  not  Included  In  the  settlement  Acting 
as  appellee's  agent  appellant  made  the 
Donat  loan,  taking  a  note  of  $340  dated  No- 
vember 30,  1802,  due  U  months  after  date, 
at  7  per  cent.  Interest  signed  by  William 
Donat  and  his  son  Allen  Donat  aiid  pay- 
able to  appellant  In  hia  Individual  name. 
There  was  nothing  about  the  note  to  indicate 
that  the  money  was  appellee's.  No  part  of 
the  note  has  been  paid.  When  appellant  took 
the  note,  he  knew  appellee  would  depend 
on  him  to  collect  It,  and  he  took  the  note 
payable  to  himself  with  the  intention  of  col- 
lecting It  and  transacting  all  the  business  In 
connection  with  the  loan. and  Its  collection. 
That  he  has  never  taken  any  steps  to  collect 
the  note,  aside  from  soliciting  payment  from 
the  niaker.  That  within  a  day  or  two  after 
the  note  was  executed,  appellant  delivered  it 
without  Indorsement  to  appellee,  who  took 
the  same  without  objection,  and  has  since 
had  control  and  possession  of  It  except  when 
she  gave  It  to  appellant  at  different  times 
to  collect  That  when  donbt  was  stressed. 
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when  tlw  note  was  glroi  to  ai^iellefl^  abont 
Ehe  note  being  collectible,  appellant  stated  to 
appellee  that  tlie  maker  was  bonest  and 
wonld  pa7.  That  upon  difletent  occadons 
after  the  note  became  dnCt  the  \ast  ot  which 
ma  In  the  summer  of  1901,  appellee  re- 
quested appellant  to  proceed  and  collect  the 
note,  and  in  each  Instuice  appellant  advised 
her  to  wal^  and  that  no  suit  be  brought 
That  In-  September,  1901,  appellee  demanded 
ot  appellant  that  be  account  to  and  pa7  over 
to  her  the  amount  of  the  loan,  wUch  he  re- 
fused to  do,  and  denied  all  liability.  On  Sep- 
tember 17,  1901,  she  made  a  written  demand 
for  the  amount,  with  Interest;  which  was  re- 
fused, and  Hablll^  denied.  ^Is  suit  was 
brought  September  21, 1901.  Ai^ellant  mode 
the  loan  In  good  faith,  beliering  Donat  to  be 
honest  That  appellant.  In  1800  and  1891, 
bad  loaned  like  sums  of  his  own  money  to 
Donat  to  pay  Interest  and  life  Insurance  pre- 
miums, which  sums  Donat  bad  paid.  That 
they  beloi^red  to  the  same  fraternal  order, 
and  appellant  felt  a  friendship  and  synq^athy 
for  Donat  on  account  of  his  financial  diffi- 
culties. That  he  made  no  examination  of  the 
public  records,  and  made  no  Inquiries  as  to 
Ills  financial  standing,  and  exercised  no  care 
or  diligence  In  making  the  loan,  aside  firom 
Inquiring  from  Donat  himself,  who  repre- 
sented that  the  only  lien  against  bis  land  was 
an  Insurance  company  mortgage  for  f 1,800, 
and  that  after  the  payment  of  two  or  tbree 
more  premiums  on  a  policy  on  the  life  of  Al- 
len Donat  the  same  mrald  be  matored,  and 
the  money  used  to  discharge  the  mortgage 
debt  Appellant  knew,  when  be  made  the 
loan,  that  Donates  wife  was .  living  and  that 
he  Was  a  householder.  Allen  Donat  has  ner- 
er  owned  any  neal  estate,  and  when  the  note 
was  given  he  owned  only  or  $00  worth  of 
personal  property,  and  has  owned.no  great- 
er omonnt  since,  except  in  1893  and  part  of 
1894  he  owned  personal  property  of  the  value 
of  9200  or  $2Sa  In  1889  and  until  1895  Wil- 
liam Donat  owned  167  acres  of  land,  117 
acres  In  ope  tract  and  40  acres  in  another. 
In  1889  he  and  his  wife  executed  a  mort- 
gage on  the  117  acres  to  an  Insurance  com- 
pany to  secnre  a'  note  for  $1,800,  and  the 
interest  coupon  notes,  also  four  premium 
notes  for  $159.19  each.  That  in  the  same 
year  he  and  his  wife  executed  a  mortgage 
on  both  tracts  for  $700  and  interest  notes. 
That  In  1889  and  1890  he  and  bis  wife  exe- 
cuted other  mortgages  to  secure  notes  aggre- 
gating $791.87.  That  each  of  these  mort- 
gages was  duly  recorded  within  15  days. 
That  when  the  note  in  question  matured. 
Donat  owned  personal  property  to  the  value 
of  about  $500,  and  at  no  time  thereafter 
owned  any  greater  amount  In  1894  the  in- 
surance company  brought  suit  to  foreclose 
Ite  mortgages,  making  the  junior  mortgagees 
parties,  and  under  a  decree  the  insurance 
company  purchased  both  tracts  of  land  for 
$3,224.58.  That  the  lands  were  not  redeem- 
ed, and  a  sheriff's  deed  was  executed  to  the 


company  in  August  18Kt.  In  1802  botb 
tracts  of  land  were  worth  $6,000; 

As  ccmclusons  of  law  fbe  court  stated:  (1) 
That  the  action  la  not  barred  by  the  stetuto 
of  Umitetlons;  that  appellant  is  liable 
to  appellee  for  the  amount  of  the  Donat  loan. 
$340;  (S)  that  appellant  is  also  liable  tor 
$201  interest  that  sum  being  6  per  c«it 
Interest  from  the  date  of  the  toan  to  Octo- 
ber 21.  1002;  (4)  that  appellee  is  entitled  to 
judgment  for  $541.  Jud^ent  was  lendoed 
for  that  amount 

Appellant's  objections  to  the  complaint  will 
be  considered  In  connection  with  the  ques- 
tions raised  by  the  exceptions  to  the  con- 
clusions ct  law. 

There  are  facts  stated  In  the  complaint 
which  show,  and  the  facts  found  by  the 
court  show,  that  ai^llant  from  the  time 
the  loan  waa  made.  In  1S02,  until  September, 
1901,  occupied  toward  appellee  a  relation  of 
actual  and  continuing  trust  and  confidence. 
This  relation,  was  created  by  express  agree-- 
ment.  The  findings  very  clearly  show  that 
the  equitable  obligations  resting  upon  appel- 
lant with  respect  to  appellee's  money  and 
busIneeB  aSahra  wero  equally  as  strong  as 
those  resting  upon  a  trustee,  and  a  court  of 
equity  should  accord  to  her  the  remedies  giv- 
en to  a  cestui  que  trust  Not  only  do  the 
findings  show  that  he  undertook  to  loan  the 
money,  but  also  to  collect  the  money  when 
due.  From  the  death  of  her  husband,  in 
1803,  until  in  1901,  appellee  depended  entire- 
ly upon  appellant  In  her  business,  affairs. 
He  knew  that  appellee  wonld  depend  up<Hi 
him  to  collect  the  note,  and  be  took  the  note 
payable  to  himself  with  the  Intention  of  col- 
lecting It  and  trahoacting  all  the  business 
In  connection  with  the  loan  and  ite  collection. 
After  the  note  became  due,  and  during  the 
subsequent  years,  he  assumed  to  look  after 
ite  collection.  Not  only  did  he  fall  to  take 
sufficient  security  when  he  made  the  loan, 
but  he  did  nothing  towards  trying  to  collect 
It 

It  cannot  be  said  that  when  the  loan  was 
made  it  was  such  a  loan  as  an  ordinarily 
prudent  man,  acting  in  hla  own  affairs,  would 
make.  The,  security .  was  practically  worth* 
less,  and  an  examinatlfHi  of  the  public  rec- 
ord's wonld  liave  disclosed  that  the  property 
of  the  principal  was  incumbered  by  mort- 
gages securing  an  amount  far  In  excess  of 
the  total  amount  of  appellee's  estate.  The 
security  afforded  appellee  by  a  mortgage  giv- 
en when  the  loan  was  made  would  have  been 
valnelees.  Slauter  t.  Favorite,  107  Ind.  291, 
4  N.  B.  880.  57  Am.  Bep.  10&  Bee  Sbuey  v. 
Latte.  90  Ind.  136L 

Nor  can  it  be  said  that  appellee  acquiesced 
In  the  loan  as  made,  or  in  any  way  ratified 
it  It  is  true  she  received,  the  note  from  ap- 
pellant a  few  days  after  It  was  executed, 
without  objection,  and  reteined  possession 
of  It  except  at  times  when  she  would  give 
It  to  appellant  to  collect  The  finding  that 
she  made  no  objection  Is  not  a  finding  of 
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the  fact  QiBt  ohe  ntlfled  tb«  tniuactloiL 
*Th9  sUence  of  a  party,**  aaid  the  coort  In 
Hftfcserty  t.  Jnday.  58  Ind.  IM,  "wltti  a 
knowledge  of  what  baa  been  done  for  him 
In  bla  name^  la  eTldence  of  ratlflcatloii,  of 
more  or  leas  force,  according  to  the  drenm- 
stancea  In  whlcb  It  occun.*'  CUy  (rf  Ham- 
mmd  T.  Erana,  23  Ind.  App.  501,  65  M.  IL 
781.  Uoreover,  It  does  not  appear  that  she 
Tecdred  the  note  with  a  knowledge  of  all 
tbe  facta.  Appellant  waa  not  to  aecore  ftw 
her  a  bcnrower,  but  ma  to  make  the  toan 
and  determine  tos  bimaelf  tbe  aafltdmcy  of 
the  aecnrlty. 

Appellant  totdc  tbe  note  pi^Ue  to  blm- 
self.  He  delivered  it  to  appellee  wltiioat 
indorsemrat.  By  sach  ddlr«7  appdlee  ac- 
quired oDl7  an  equitable  title,  tbe  legal  tlQe 
to  tbe  note  remained  In  arawUant  Kdler  t, 
Williams,  48  Ind.  DM:  Foreman  t.  Becftwitb, 
78  Ind.  615. 

^pellanf  s  counsel  also  argnra  that  app^ 
lant  la  not  chargeable  wltb  tbe  interest;  if 
liable  at  all,  except  from  the  date  of  de- 
mand. If  appellant  waa  in  default  only  from 
tbe  time  tbe  demand  was  made,  in  1901,  he 
should  be  chargeable  with  interest  onlr  from 
that  time.  Bat  from  tbe  flndlnga  It  la  clear 
be  was  Id  default  from  the  date  of  13ie  note, 
when  he  paid  appellee's  money  over  to  Do- 
nat  Tbe  relation  that  waa  entovd  Into  by 
agreem»t  between  tiie  parties  continued  un- 
til 1001.  It  waa  a  breach  of  the  duty  which 
he  assumed  to  perform  by  Tirtne  of  thia 
agreement  and  tbe  relation  which  tbe  flnd- 
ii^s  show  existed  between  hfas  and  appellee 
—to  loan  tbe  m<mey  on  what  was  practically 
the  indlTldnal  note  of  t^e  borrower.  It  la 
true  it  is  found  that  be  acted  In  good  faith. 
But  from  tbe  facts  found  It  cntalnly  can^ 
not  be  said  that  be  used  ptap»  care  and 
diligence.  He  may  have  acted  undn  a  con- 
viction that  be  was  doing  best  for  tbe  in- 
terests of  appellee,  but  It  la  found  tiiat  be 
exo^sed  no  care  or  diligence  in  making  the 
loan,  aside  from  making  inquiries  from  the 
borrower  himself.  Having  made  a  loan  that 
was  not  proper,  and  at  different  times  hav- 
ing advised  that  no  effort  be  made  to  col- 
lect It,  making  no  ^ort  hlmselC  to  collect  it, 
although  he  knew  It  was  bis  duty  to  do  so, 
be  Is  liable  for  such  losses  aa  resulted  from 
his  acts,  whlcb  la  the  amount  of  the  loan, 
with  the  legal  rate  of  Int^est  tberew  from 
the  time  he  was  in  default 

Nor  is  the  action  barred  by  any  statute 
of  limitation.  Whether  the  facts  show  an 
express  continuing  trust  in  the  strict  sense 
of  the  term  or  not,  they  do  show  that  there 
was  a  relation  in  tbe  nature  of  a  trust 
whlcb,  as  we  have  said,  should  be  governed 
by  the  same  rules.  Appellant  received  the 
fond  of  $000  at  his  own  suggestion,  and 
agreed  to  loan  It  giving  no  receipt  bnt  as- 
suming absolnte  control  over  it  and  In  fact 
retaining  part  of  It  in  his  hands  until  the  set- 
tlement In  1901.  Before  the  note  fell  due,  ap- 
pellee was  depending  upon  him  entirely  in 


her  business  affairs.  Tbe  relation  between 
the  two  grew  stronger,  and  by  1888  be  bad 
in  ilia  possession  over  $1,000  ot  a^llee'a 
mon^,  the  greater  part  of  ber  estate  He 
held  this  money  until  In  1901,  wltb  appel- 
iee's  consent,  without  Interest,  and  without 
giving  appellee  any  written  evidraoe  tba«- 
for.  In  tbe  meantime  she  was  following 
his  advice  concerning  the  Dcmat  loan.  This 
relation  continued  until  1901.  It  certainly 
cannot  be  uld  that  no  trust  relattw'  existed. 
Mo  time  was  fixed  when  this  relatimi  afaonld 
terminate,  and  It  was  manifestly  intaided, 
when  tbe  relation  was  entered  into^  fliat  it 
should  conttoue  Indefinitely,  and  It  did  not 
In  £act  terminate  until  1001.  It  cannot  be 
said  tram  tbe  finding  that  appellee  aboold 
have  terminated  tbe  relation  long  before  abe 
did.  It  is  manlffest  tbat  neltb»  par^  de- 
sired to  terminate  It  We  tblnk  a  demand 
was  necessary  on  aro^lee*s  part  to  termi- 
nate tbe  relation  between  the  parties.  Tben 
was  no  delay,  within  the  meaning  at  tbe 
law,  on  appellee's  par^  In  making  tbe  de- 
mand. As  there  was  no  repndlatim  of  tbe 
relation  prior  to  tbe  demand,  tbe  statute  did 
not  begin  to  run  until  appellee  made  tbe 
d«nand  as  shown  in  the  findings.  See  Hl^ 
V.  Tbe  Board,  etc,  82  Ind.  680. 
Judgment  afllrmed. 


(n  iQd.  App.  398} 

BLANCHABD-HAMlI/rON  FUBNXTTTBB 
CO.  V.  COLVIN, 

(AppeUate  Coort  of  Indiana.  Feb.  6,  1001) 

HA8TBR— INJtJBT  TO  SBRVANT-STATB  FAO- 
TORT  1H8PBCTI0N  LAWS— FAILURE  TO  PROP- 
ERLY OUABD  MACHINB— NBOLIOENCB-THB- 
ORT  OP  CASIO-COMPLAINT— INSTRUCTIONS— 
BVIDBNCB-ADHIBSiaiLITT  —  CONTRIBUTORT 
NEQLIQBNCB-QUBSTION  FOB  JURT. 

L  Where  a  cemplahtt  Is  uncertain,  the  remedy 
is  by  motion  to  make  more  specific. 

2.  Where  more  than  one  canse  of  action  ii 
stated  hi  a  sin^e  paragraph  of  complaint,  the 
remedy  Is  by  motion  to  separate  or  by  aomaircr 
for  misjoinder. 

8.  In  an  action  by  an  employ^  for  personal 
injuries  received  in  operating  a  machinetPredt- 
cated  CD  Acts  1809,  p.  234,  c.  142.  {  »  (Kirns' 
Ber.  St.  1901,  I  70871;  Homer'a  Bev.  St  1901. 
I  6169k),  making  it  tbe  ds^  of  mannfacturioc 
establishments  to  have  the  machinery  properly 
guarded  for  the  use  of  operators,  a  complaint 
allef^ng  a  failure  to  properly  guard  tbe  ma- 
chinery is  not  InsnffideDt  as  pleading  a  eoneln- 
Bion. 

4.  An  appelate  court  wUI  look  to  the  whole 
record  to  determine  the  theory  of  the  case. 

6.  Whm  facts  pleaded  may  be  constnied  as 
proceeding  on  different  theoriea  In  the  atate- 
ment  of  tbe  cause  of  aetion*  tbe  constmctioa 
placed  thereon  by  the  trial  court  wUl  be  tbe 
theory  on  which  they  will  be  eoasidared  by  the 
appellate  court  on  appeal. 

3.  In  an  action  by  an  employ^  for  personal 
Injnries  received  in  operating  a  machine,  pre^ 
Icated  on  Acta  1889,  p.  234,  c.  142.  {  0  (Bum** 
Eev.  St  1901.  {  T087n  Homer'a  Bev.  St  3901. 
{  6189k),  making  it  the  duty  ot  manufactoriug 
establishments  to  hare  the  madilnery  |»operIy 
guarded  for  the  use  of  operators,  a  charm  wtuck 
recites  the  statutory  duty  of  uie  employer  to 

1  L  Sm  Fleadinc.  toL  SB.  Ceat  Dig.  |  U74 
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properly  goard  the  machine  on  which  the  «m- 


BOt  be  regarded  as  uegUgeoce  od  hia  part,  ia 
not  caoae  for  reversal  as  uivading  the  fvoviac* 
of  the  jury  to  determine  under  the  existing 
circuDistaoces  the  oegligeace  of  the  plainti^ 
where  the  jury  were  told  in  other  iastmctiona 
that  the  plaiutiff  oould  not  recora  If  his  negU- 
geoee  contributed  to  the  Injiur. 

7.  Under  Acta  J899.  p.  2M,  c.  142,  8  9  (Bama* 
Bev.  St  1901.  i  70871:  Homer*a  Rer.  St.  1901, 
i  5161>k),  making  it  the  dtitr  of  maonfactaring 
■atshliahments  to  hare  machlnea  properly  guard- 
ed for  the  use  of  operators,  the  doty  ia  not  de- 
pendent on  the  request  of  the  employ^  to  haTO 
the  machines  goaraed. 

8.  In  an  action  by  an  employe  for  personal 
Injuries  received  in  operatiag  a  machine,  pred- 
icated oQ  Acts  1899,  p.  2S4,  c  142,  fi  9  (Burns' 
Rev.  St.  1901,  {  70S7I;  Horner's  Rer.  St. 
1901,  I  51G9k),  making  it  the  daty  of  tnano- 
facturiug  estabtisbmeDta  to  properly  guard  ma- 
chines for  the  use  of  operators,  the  court  char* 
ged  that  if  defeodant  had  instructed  the  plain- 
tiff na  to  the  adjustment  of  the  guard  and  op- 
eration of  the  machine  in  doing  otser  work  than 
that  which  he  was  doing  wh«i  hurt,  and  If  he 
ditcoTffi'ed,  when  he  understood  how  to  do  the 
work,  that  the  guard  should  be  readjasted,  then 
be  was  not  required  to  do  anything  in  the  way 
of  Tead^nstmrat  or  in  oonntctlon  with  tho  work 
he  intended  to  do,  until  or  unless  he  was  fur- 
ther instructed.  aeJd,  that  the  objection  of  the 
defendant  that  the  charge  proceeded  on  the 
theory  that  plaintiff  was  an  Inexperienced  em- 
ploy«.  and  entitled  to  be  Inatructed  aa  to  the 
particular  work  he  was  required  to  do,  whereas 
the  tbGory  of  the  complaint  was  that  be  was  an 
experienced  employ^  of  mature  years,  is  without 
merit,  where  defendant  alleged  in  its  answer 
that  it  had  Instructed  plainnff  In  the  nae  of 
the  guard,  and  that  he  was  Injured  because  he 
refused  to  use  it. 

9.  Where  the  defense  waji  that  a  proper  guard 
had  been  furnished,  and  the  construction  of  the 
ntard  and  the  manner  of  Its  attachment  to 
the  machine  were  particularly  described  to  tbe 
Jnry,  thongh  It  was  improper  to  permit  plaintiff 
while  tesDPfylog  in  hia  own  behalf,  to  answer 
ft  qnes^n  aeklng  what  class  of  work  the  gnaid 
that  was  fumisBed  waa  made  to  be  used  on, 
the  ruling  was  harmlesa,  it  being  for  tbe  jury 
to  determine  whether  it  waa  a  proper  guard. 

10.  ▲  letter  from  the  state  factory  uupector 
to  the  defendant,  notifying  defendant  to  com- 
ply with  the  law  by  requiring  it  to  provide 
guards  for  Its  machines,  mcludmg  the  parti ca- 
lar  kind  of  machine  used  fa/  plaiutiff,  waa  ad- 
mlasibl^  thongh  the  defenaant  had,  after  re- 
ceiving the  letter,  changed  its  name,  and  thou^ 
the  notice  contained  In  the  letter  was  not  one 
contemplated  by  the  statute. 

11.  The  defense  being  that  a  proper  and  suffl-  ■ 
dent  guard  was  furnished  to  plainuff  for  nse  on 
ft  machine,  the  refussl  of  the  court  to  permit 
one  of  defendant's  witnesses  to  answer  a  ques- 
tion wliether  he  had  ever  heard  any  complaint 
from  plaintiff  that  the  guard  furnished  could 
not  properly  be  adjusted  to  the  machine,  which 
fluestion  was  put  for  the  purpose  of  ahowiog 
toat  plaiutiff  had  not  made  any  such  complain^ 
is  not  cause  for  rereraal  of  a  judgment  for  plain- 
tiff, the  plaintiff  having  teetifled  that  be  nerer 
made  any  such  complaint 

12.  Where  there  was  no  evidence  that  defend- 
ant was  insured  against  accidents,  mor  in  per- 
mitting a  witnesa  Cor  defendant  to  be  Bsksd, 
and  requiring  him  to  answer,  if  he  remembered 
the  circumstance  of  an  agent  of  an  insurance 
company  that  had  Insured  defendant  against 
ftccidenta  coming  to  defendant's  factory  aft» 
the  accident,  is  not  cause  for  reversal  of  a  judg- 
ment for  plaintiff,  siace  It  was  proper  for  the 
purpose  of  laying  «  foundation  for  contradict- 
ing the  witness,  on  which  giotad  plaintUTft 


counsel  based  their  right  to  ask  tbe  question  and 
hare  it  answered. 
18.  Refusal  of  the  court  to  permit  a  witnesa 
for  defendant  to  state  what  the  duty  of  a  man 
was  who  operated  the  particular  kind  of  ma- 
chine on  which  plaintiff  waa  injured  waa  prop- 
er, all  of  the  facts  connected  with  the  opera- 
tion of  the  machine,  and  the  conduct  of  plain- 
tiff and  defendant  aa  master  and  servant  with 
reference  thereto,  having  been  detailed  to  the 
Jttty. 

Appeal  from  carcnlt  Court;  Shelby  Cknm- 
ty;  Dooglaa  Monls,  Judge. 

Action  by  Stephen  Colvln  against  the 
Blanchard-Hamllton  Furniture  Company. 
From  a  Judgment  for  plalntUT,  defendant  ftp- 
peftla.  Affirmed. 

Hood  ft  Adams,  tor  appellant  Oartit  ft 
Morrtaon,  for  appellee. 

COMSTOGK,  J.  Appellee  sued  and  recov- 
ered Judgment  for  f  1,6G0  in  tbe  court  below, 
for  injuries  sustained  by  him  while  working 
for  appellant  on  a  (rlzzer  which  was  not 
properly  guarded,  and  which  injuries  would 
not  have  happened  had  the  machine  been  so 
guarded.  Tbe  action  is  baaed  upon  a  stat- 
ntory  liablUty.  Bums*  Bev.  St  1901,  f  70871; 
Homer's  Rev.  St  1901.  |  6169k:  Acta  1689. 
p.  234,  e.  142.  The  errors  relied  upon  for  re- 
versal are  tbe  action  of  the  court  In  overrul- 
ing appellant's  demurrer  for  want  of  facta  to 
the  complaint  and  Its  motkin  tor  a  new 
trial 

The  complaint  ia  in  one  paragraphs  It  con- 
tains, among  other  things,  the  following: 
"That  during  all  of  said  time  said  company 
was  required  by  law  to  properly  guard  Its 
machines  and  said  frteser,  and  to  put  upon 
them  and  it  proper  safeguards;  that  said 
guards  were  so  required  for  the  purpose  of 
protecting  from  injury  the  men  who  worked 
on  su<di  machines;  that  on  the  24tb  day  of 
October  last  the  factory  In  wbfcb  said  ma- 
chines were  used  was  inspected  by  the  offi- 
cer antborised  and  directed  by  taw  to  make 
■neb  inspection,  and  on  or  about  the  28th 
day  of  said  month  said  defendant  waa  di- 
rected by  said  officer  to  provide  guards  for 
ripsaws,  Joiners,  and  fttrora;  that  said  de- 
fendant neglected,  failed,  and  refused  to  per- 
form its  said  duty,  and  also  to  place  or  pro- 
vide guards  for  said  frlzser  or  to  properly 
guard  tbe  same;  that  on  the  13th  day  of 
January,  1902,  tbe  plaintiff  waa  employed  by 
tbe  defendant  in  said  factory;  that  under 
tbe  direction  of  tbe  defendant  it  was  Us 
duty  to  work  at  said  machine  known  as  a 
'frlszer*;  that  while  he  was  engaged  at  said 
work  It  was  hia  duty  to  place  pieces  of  wood 
on  I2te  table  on  said  machine  and  to  run 
them  over  the  same;  that  portions  of  such 
wood  were  cut  by  sueh  revolving  bits;  tliat 
on  said  day  no  guard  of  any  kind  was  pro- 
vided by  tbe  defendant  to  be  used  by  bim 
while  he  was  working  at  and  operating  said 
machine  on  said  work,  nor  did  he  have  a 
guard  which  be  could  nse  on  aald  frizzer 
while  be  waa  doing  the  work  be  was  then 
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dolof,  and  Mdd  nudilne  was  th«i  wh<dl; 
nnsoarded,  and  of  which  the  defendant 
knew."  The  objection  made  to  the  complaint 
la  that  It  "does  not  travel  on  an^  definite  the- 
017."  It  Is  claimed  that  it  Is  nnoertaln.  "It 
la  uncertain  from  the  allegations  whether 
the  plaintiff  attempted  to  allege  that  no 
snard  waa  furnished,  or  that  the  machine 
was  guarded  by  a  defective  guard.  If  the 
purpose  was  to  allege  the  fumisblng  of  a 
defective  guard,  it  was  plalntUTs  duty  to 
allege  specifically  in  what  particular  the 
guard  was  defective,  so  as  to  give  notice  to 
appellant  of  the  exact  theory  upon  which  the 
appellee  relied  for  recovery.  The  allegation 
that  the  machine  was  not  properly  guarded  la 
pleading  a  conclusion,  and  not  an  awment 
of  fact" 

Uncertainty  in  a  complaint  Is  reached  by 
a  motion  to  malce  more  specific.  R.  R.  v. 
Wynant,  119  Ind.  539,  20  N.  S.  7S0.  If  more 
than  one  cause  of  action  Is  stated,  the  rem- 
edy la  by  motion  to  separate  or  bf  demuiv 
rer  for  misjoinder.  If  the  complaint  alleges 
the  failure  of  a  duty  Imposed  by  statute.  It 
is  snfflclent  to  allege  such  failure  in  the  lan- 
guage of  the  statute  Imposing  the  duty.  B. 
B.  Co.  T.  Brown,  44  Ind.  411;  Buehner  v. 
Feulner  (Ind.  ApQ,)  63  N.  B.  240;  Monteltb 
V.  Kokomo,  etc..  Co.  (Ind.  Sup.)  64  N.  B.  610, 
58  L.  R.  A.  B44.  The  statute  required  the 
appellant  to  "properly  guard"  the  machine. 
Tbifi  is  the  statement  of  a  fact  The  allega- 
tlon  that  it  was  not  properly  guarded  la  not 
the  statement  of  a  conclusion.  The  leading 
allesattona  of  a  pleading  determine  Ite  the- 
ory. An  appellate  court  wUl  look  to  the 
whole  record  to  determine  the  theory  of  a 
case.  Gas  Co.  t.  Small.  160  Ind.  485.  47  N. 
E.  11,  60  N.  B.  476;  Carter  v.  Lacy,  3  Ind. 
App.  57.  29  N.  E.  168;  Shew  T.  Hewa,  120 
Ind.  476.  26  N.  E.  483. 

It  Is  averred  in  the  complaint  "that  no 
guard  of  any  kind  was  provided  by  the  de- 
fendant to  be  used  by  him  while  he  was 
working  at  and  operating  said  machine  oa 
said  work,  nor  did  be  have  a  guard  which  he 
could  nse  on  said  friner  while  be  waa  doing 
tbe  work  he  was  then  doing,  and  said  ma- 
chine was  then  wholly  unguarded,  all  of 
which  the  defendant  knew":  that  the  Injury 
was  sustelned  without  any  fault  or  negli- 
gence on  the  part  of  the  appellee,  and  was 
due  wholly  to  the  fault  of  the  defendant 
In  tbe  second  paragraph  ot  the  answer  Hie 
appellant  says  that  It  "had  provided  for  use 
on  said  machine,  at  and  before  the  time  of 
his  alleged  Injury,  a  guard  to  be  placed  upon 
aald  machine,  and  wUcfa  before  the  time  of 
said  Injnry  had  been  placed  ttaraeon,  and 
which  guard  was  the  best  known  for  use  tip* 
on  said  machine,  so  as  to  be  full  and  ample 
protection  to  plaintiff  while  workhig  wltb 
said  machine:  •  •  •  that  aald  plaintiff 
would  not  have  been  Injured  If  he  had  ob^- 
ed  the  instructions  of  this  defendant  In  the 
use  of  said  guard."  In  tbe  third  para^ph 
of  the  answer  the  appellant  says  that  the  ap- 


pellee was  "fnll7  aware  of  Ibe  dangers  and 

hazards  of  operating  the  same  [the  Matri 
without  'a  proper  guard  adjusted  to  and  at- 
teched  to  said  machines';  and  that  It  "pro- 
vided him  with  a  proper  and  sufficient 
guard,*  that  could  be  adjusted  and  placed  on 
the  machine,  and  if  he  had  used  said  guard, 
which  was  the  best  known  for  tbe  protec- 
tion of  persons  using  said  machine,  be  would 
not  have  been  injured." 

The  court  gave  Instruction  16,  in  wtiicb  it 
said.  "If  you  further  find  that  at  the  time 
such  Inspector  or  deputy  gave  such  order,  or 
at  any  time  before  such  injury,  there  waa 
provided  by  defoidant  or  Its  employes  at  its 
instance  a  suitable  guard  for  such  machine, 
which  would  protect  the  plaintiff  from  such 
Injury  while  doing  the  .work  at  which  be 
was  engaged  when  Injured,"  etc.  Also  In- 
struction 7,  In  which  It  sal^  "You  may  con- 
sider whether  or  not  there  was  at  band  a 
suitable  guard  which  he  had  a  right  to  use. 
by  the  nse  of  which  he  might  have  avoided 
the  Injury."  And  In  instruction  8  the  fol- 
lowing language  Is  used:  "Notwlthstendlng 
it  was  the  duty  of  the  defendant  at  tlie  time 
plaintiff  received  the  injury  complained  of, 
to  provide  a  suitable  guard  for  plaintiff's  use 
and  protection  while  operating  the  macblne 
by  which  he  was  Injured."  In  Instruction  7 
the  court  told  the  jury,  "If  you  find  from  the 
evidence  that  a  guai^  and  wbldi  waa  a 
proper  kind  of  a  guard,"  etc.;  also,  "If  spdi 
a  guard  waa  made  In  the  manner  and  under 
the  drcumstances  as  set  out  In  this  Instruc- 
tion, and  if  it  could  have  been  used  by  tbe 
plaintiff  with  safety  at  tbe  time  he  received 
the  Injury,"  ete.  All  said  Instructions  were 
given  at  appellant's  request 
.  In  the  admission  of  evidence  tbe  counsel 
for  appellant  said,  witii  reference  to  tiie 
guard  furnished,  "We  want  to  show  that  tbe 
guard  could  have  been  used,  and  it  was  bis 
duty  to  use  it  for  the  purpose  of  making 
application  to  that  work."  Tbe  court  then 
said  to  counsel,  "Your  object  Is  to  prove 
that  tbe  particular  guard  In  question  eonld 
have  been  used  safely  In  the  wwk?"  to 
which  the  counsel  responded,  "Yes,  sir;  In 
doing  this  particular  work." 

These  extra cte  from  the  record  show  that 
the  ease  was  tried  upon  the  theory,  not  that 
no  guard  was  furnished,  but  that  It  was  tbe 
duty  of  tbe  appellant  to  properly  guard  tbe 
frimer.  When  tbe  facts  pleaded  may  be 
construed  as  proceeding  upon  different  theo- 
ries In  the  stetement  of  a  cause  of  actltui, 
tbe  constmctlon  placed' i^on  ttiem  by  the 
trial  court  will  be  the  theory  upon  which  tbey 
will  be  considered  by  this  court  upon  anwal. 
Galloway  t.  Mellett,  16  Ind.  App.  869,  44  N. 
B.  198,  57  Am.  St  Rep.  288.  Tbe  complaint 
states  a. good  cause  of  action  upon  tbe  theory 
that  no  pn^r  guard  was  furnished  or  thst 
no  guard  was  fnmlsbed,  snd  Is  therRfore 
sufficient  to  withstand  a  demnrrar.  Eieag 
T.  Antfaus,  2  Ind.  ,^»p.  482,  28  N.  BL  77S. 

Appellant  discusses  the  following  reasons 
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Kt  out  In  tbe  motloii  for  a  new  Irfal,  viz.: 
Tbe  Terdlct  of  the  Jury  Is  not  Btuttalned  bj 
■offident  eridence;  It  la  contrary  to  law 
(under  tbese  epedflcationB  ■  appellant 
teaOB  that  the  evidence  ot  the  appeilee  shows 
that  his  own  conduct  contrlbnted  to  his  in- 
jury); that  the  court  nred  in  refvslnff  to 
glre  as  the  law  of  the  ease  instructions  2, 
3»  10,  and  11,  and  each  of  them,  requested  by 
appellant,  and  in  giving  to  13ie  Jnry  instrnc- 
tkms  numbered  5,  ^  10, 12,  and  14^  and  eadi 
of  them. 

Bald  instmctlons  t,  8, 10,  and  11  were  each 
of  them  addressed  to  tbe  qnestlon  of  app^ 
lee's  contributory  hegligence.  In  so  far  as 
they  correctly  stated  ^e  law,  tte  substance 
of  tbem  was  corered  by  others  glvoi.  The 
instructions  to  the  Jury  upon  this  qoestloa 
were  fair  and  fnIL 

Said  InstmcUon  6  giTOi  to  the  Jnry  Is  as 
follows:  "Before  the  plaintiff  can  recorer 
in  this  cause,  the  evince  must  hare  shown, 
by  a  fair  preponderance  thereof,  that  before 
the  Gommenc«nent  of  this  action  Uie  defend- 
ant  used  In  its  fsctory  a  machine  known  as  a 
txlaet,'  as  described  In  the  complaint;  that 
plalntUF  was  empli^ed  by  defendant  to  ao- 
erate  said  frlmer;  that,  while  so  operating 
aaid  machine^  Us  left  band  was  caught  there- 
in, and  one  or  more  of  bis  fingers  on  said 
hand  were  cut  and  Injured;  that  the  proxi- 
mate cause  of  such  Injury  was  the  failure 
of  the  defendant  to  provide  a  pmpw  guard 
for  said  machine,  for  plaintiff  to  use  while 
engaged  in  the  wori^  he  was  doing  at  flie 
time  of  the  Injury.**  The  followli^  portl<m 
of  aald  instruction  Is  claimed  to  be  ol^ection- 
able:  "that  the  proximate  cause  of  sneb  In- 
jury was  the  failure  of  the  defendant  to  pro- 
Tide  the  proper  guard  for  such  machine  for 
plaintiff  to  use  while  engaged  in  the  woric  he 
was  doing  at  the  time  of  the  injury.**  Appel- 
lant contends  that  the  action  was  upon  the 
theoiy  that  no  guard  was  furnished,  and  that 
'appellee  was  not  entitled  to  recover  upon  the 
theory  that  no  proper  gnaM  was  famished, 
and  that  he  was  not,  therefore,  entitled  to  the 
foregoing  instruction,  which  recognized  his 
right  of  recovery  in  a  case  in  which  a  guard 
bad  bem  furnished  which  was  not  a  proper 
one.  The  action  was  upon  tbe  theory  that 
no  guard  bad  been  furnished  to  be  used  im 
the  work  then  being  done  by  appellee;  in 
other  words,  no  proper  guard.  We  cannot 
admit  appellant's  premise  as  to  the  theory 
of  tbe  complaint. 

Instruction  9  jEs  as  follows:  "It  was  the 
duty  of  the  defendant  to  properly  guard  the 
machine  on  which'  the  plaintiff  was  Injured, 
for  every  kind  of  work  he  was  required  to  do 
m  it,  tf  it  oMA  have  been  guarded.  If  the 
defendant  did  not  properly  guard  said  ma- 
chine for  every  kind  of  work  the  plaintiff 
was  required  to  do  upon  it,  If  It  could  have 
been  eo  guarded,  and  if  it  was  not  property 
guarded  by  some  one  for  the  defendant  for 
every  kind  of  work  the  plaintiff  was  required 


to  do  upon  it;  If  it  could  have  been  pn^wxly 
guarded,  his  use  of  such  machine  without  a 
guard  must  not  be  regarded  as  negligence  by 
Mm."  The  objection  urged  to  this  instruction 
Is  that;  If  tbe  Jnry  found  that  no  proper 
guard  was  furnished,  then  the  appellee  was 
not  guilty  of  contributory  negligence,  no  dif- 
ference what  the  circumstances  were  at  the 
time  appellee  nceived  his  injuries.  It  is 
claimed,  that  the  right  of  the  Jury  to  deter- 
mine^ under  the  wrist^"g  drcumstances,  the 
negllgeaice  of  appellee  in  attempting  to  use 
tbe  machine  without  guard,  la  invaded.  The 
instruction  recites  the  statutory  duty  of  the 
en^Ioyer  to  properly  guard  the  machine  up- 
on vUch  tbe  employ^  is  assigned  to  work, 
and,  if  it  was  not  properly  guarded  by  some 
one  tor  fhe  defendant,  the '  uae  of  It  muat 
not  be  regarded  as  ne«Ugence.  The  Instruc- 
tion does  not  refer  to  the  manner  in  which 
tile  appellee  used  tite  machine.  There  la  no 
evidence  that  the  mere  uae  without  guard 
was  negligence. 

We  bear  In  mind  the  difl«ence  betweoi 
the  assumption  of  risk  and  n^lgence.  The 
former  is  tbe  subject  of  contract;  the  latter 
Is  not  They  are  separate  and  distinct  Coal 
Ga  V.  Folland  (Ind.  Sup.)  62  N.  E.  485: 
Chair  Cb.  v.  Fuelnor  (Ind.  App.)  63  N.  B.  239. 
A  machine  being  one  well  known-  and  in 
common  use,  in  good  repahr,  without  defect 
the  danger  necessarily  incident  to  Its  use  is 
Included  in  tbe  aasnmptkm  of  rtek,  and  not 
In  negligence.  The  danger  necessarily  In- 
cident to  tbe  use  of  tbe  machine  in  question 
without  a  guard  Is  an  assumption  of  risk. 
If  in  so  using  It  appellee  used  care  reason- 
ably commensurate  with  the  risk  assumed 
to  avoid  injury,  he  cannot  be  charged  with 
negligence.  Narramore  v.  Ry.  Co..  96  Fed. 
298,  37  O.  C.  A.  499,  48  U  R.  A.  68;  A.  & 
E.  Edc7.  of  Law  (2d  Bd.)  vol.  20,  pp.  112. 116. 

Instructions  must  be  considered  as  a 
whole.  Instructions  6,  7,  and  8.  given,  in- 
formed the  Jnry  that  the  appellee  could  not 
recover  if  his  negligence  contributed  to  his 
injury.  The  instmctlons  as  a  whole  could 
not  have  misled  the  Jnry. 

Instruction  10,  given,  reads:  "It  was  not 
tbe  duty  of  the  plaintiff  to  furnish  a  guard 
ae  any  part  ot  the  seme  to  be  used  on  the 
machine  on  which  he  was  injured,  nor  was 
it  his  duty  to  ask  the  defendant  to  properly 
guard  said  machine  for  tiie  various  kinds  of 
work  he  was  required  to  do,  nor  to  complain 
to  it  because  it  was  not  so  guarded."  Tb^ 
was  no  error  in  giving  tiiis  Instruction.  It 
was  the  duty  of  tiie  appellant  to  pnverly 
guard  this  machine.  This  duty  Is  not  de- 
pendent upon  appellee's  request  Bums'  Rev. 
Bt  1901,  S  70S7i;  Coal  Go.  v.  PoUand,  supra; 
Coal  Cf .  V.  Estlsrenard  (Ohio)  40  N.  B.  726. 

Instmctlon  12  tells  the  Jury,  In  substance, 
that  If  the  ai^Uant  had  instructed  fhe  ap- 
pellee as  to  the  adjustment  of  the  guard  and 
the  operation  ot  tiie  machine  In  doing  other 
work  than  that  which  he  was  doing  when 
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liart,  and  tf  h«  discovered,  when  be.  nnder- 
stood  how  to  do  said  work  last  meDdoned, 
that  the  fuard  should  be  readjusted,  then  he 
was  not  required  to  do  anything  In  the  way 
of  readjustment  of  the  guard  or  In  connec- 
tion with  the  worlc  he  Intended  to  do  until 
or  unless  he  was  further  instructed  by  the 
appellant  Against  the  twelfth  Instruction  it 
Is  urged  that  It  proceeds  upon  the  theory 
that  appellee  was  an  Inexperienced  employe 
and  entitled  to  be  instructed  as  to  the  partic- 
ular work  be  was  required  to  do,  whereas 
the  theory  of  the  complaint  is  that  he  was  an 
experienced  employ^  of  mature  years.  This 
being  the  case,  appellant  did  not  aver  it  had 
no  duty  In  the  way  of  instructions,  and  there- 
fore the  instructious  were  not  pertinent  to 
the  use.  This  objection  la  fairly  met  In  the 
fact  that  appellant,  in  both  Its  second  aud 
third  paragraphs  of  answer,  alleged  that  it 
bad  Instructed  the  appellee  in  the  use  of  the 
guard,  and  he  was  injured  because  he  re- 
fused to  use  It  In  addition,  the  court,  at 
the  request  of  the  appellant  gave  instruc- 
tion 13.  in  which  it  Is  said:  "If  you  find  that 
the  defendant  by  its  proper  employes,  gave 
to  the  plaintiff  full  Instructions  as  to  the 
proper  use  of  the  machine  mentioned  In  the 
oomplaint  *  *  *  then  I  Instruct  you  that 
It  was  bis  duty,  at  and  before  the  time  he 
recelTed  the  injury,  to  obey  sucb  Instructions, 
*  *  *  and  If  he  failed  to  do  so,  and  such 
failure  contributed  to  the  injury  sustained 
by  the  plaintiff,  he  cannot  recover  in  this 
action."  Appellant  had  the  right  to  Instruct 
appellee  as  its  servant,  and  to  require  him 
to  obey  the  Instructions,  without  rtttenoce  to 
bis  experience  or  Inexperience. 

The  same  criticism  is  made  of  instmctlon 
14  as  of  the  twelfth.  It  Is  contended  that  It 
■was  appellee's  duty  to  adjust  the  guard,  and, 
when  he  discovered  that  it  must  be  read- 
Justed  before  he  could  do  the  work  be  desired 
to  dp,  it  was  his  duty  to  undertake  to  read- 
Just  It  without  further  Instructions  from  ap- 
pellant At  least  if  he  could  not  readjust 
the  guard,  he  could  have  called  upon  appel- 
lant's servants  to  do  so  for  him,  and  that 
hla  proceeding  to  do  the  work  without  at- 
tempting to  readjnst  the  guard  and  without 
calling  for  assistance  In  the  matter  was  neg- 
ligent conduct  on  his  part  It  appears  that 
the  guard  was  not  suitable  for  the  work  In 
hand,  but  appellant  contends  that  It  could 
have  been  readjusted  with  material  on  hand, 
and  made  to  answer  the  requirement  The 
statute  makes  it  the  duty  of  the  employer, 
and  not  the  employ^,  to  properly  guard  dan- 
gerous machinery. 

To  appellee,  while  a  witness  in  his  own 
behalf,  the  following  question,  over  the  ob- 
jection of  appellant's  counsel,  was  propound- 
ed: "What  class  of  worJt  was  the  guard 
made  to  be  used  upon,  If  yon  made  It  to  be 
psed  upon  any  certain  kind  of  work?'  to 
which  appellee  answered:  "Made  it  to  use  oo 
dilaa  closeta,  toga  and  bottoms  and  Bbelrea— 


cblna-closet  work.**   It  Is  Inststed  Uiat  the 

question  called  for  a  coucluslon,  and  not  for 
a  statement  of  a  fact;  that  It  was  not  ma- 
terial what  use  he  intended  to  be  made  of 
It  but  It  was  material  upon  what  use  could 
have  been  made  of  it  We  may  concede  that 
the  question  was  Improper,  yet  as  the  con- 
struction of  the  guard  and  its  attachment  to 
the  frlzzer  was  particularly  described  to  the 
Jury,  It  was  for  them  to  determine,  under  the 
evidence,  whether  It  was  m  pnq;^  surd,  and 
the  ruling  was  harmless. 

Appellant  insists  that  the  court  erred  In 
permitting  the  introduction  In  evidence  of 
a  letter  written  by  D.  A.  McAbee,  chief  in- 
spector of  the  state  of  Indiana,  to  the  Blan- 
cbard  Novelty  Works,  of  Shelbyville,  Tnd. 
The  said  letter,  In  substance,  notlfled  the 
Blanchard  Novelty  Works  to  comply  with 
sections  2^  7,  and  8  of  chapter  142,  p.  234,  of 
the  Laws  of  1869,  by  requiring  of  the  nov- 
elty works  that  It  should  provide  gifards  for 
all  ripsaws.  Joiners,  and  frizzers,  and  also 
stating  that  If  such  requirements  should  not 
be  complied  with  within  20  days  of  the  dato 
of  the  letter,  which  bore  date  of  Octobek* 
28,  1901,  legal  proceedings  would  be  com- 
menced against  said  firm.  The  first  objec- 
tion urged  against  the  Introduction  of  the 
letter  la  that  It  was  not  addressed  to  the 
appellant,  and  did  n^t  purport  to  be  a  notice 
to  the  appellant  and  was  therefore  inadmla* 
Bible  as  against  the  appellant  The  second 
objection  to  ito  IntroductUHi  was  that  the 
statemente  and  .declarattons  of  the  state  fac- 
tory Inspector  are  not  competent  evidence  In 
any  way  against  the  appellant.  It  not  being 
bound  by  the  ex  parte  declarations  of  the 
state  Inspector.  In  sap  port  of  the  first  ob- 
jection, the  letter  shows  for  itself  that  it 
was  not  intended  as  a  communlcatloif  to  the 
appellant  In  support  of  the  second  objec- 
tion, even  if  addressed  to  the  appellant,  the 
notice  was  not  such  a  notice  as  the  law  au- 
thorized the  state  inq^ector  to  give,  and 
therefore  It  was  bis  mere  ex  parte  decla- 
ration, and  not  bindii^  npon  the  appellant. 
The  duties  of  the  stete  inspectw  are  set  out 
in  Acts  18^.  p.  284,  &  142,  |  0.  This  section 
provides  that  all  vats,  pans,  saws,  and  ma- 
chinery of  every  description  shall  be  prop- 
erly guarded,  and  no  person  shall  remove  or 
make  ineffective  any  safeguard  around  or  at- 
tached to  any  such  machinery  while  the  same 
Is  In  use,  unless  for  the  purpose  of  nmifing 
repairs,  and  In  such  case  safeguards  shall 
be  immediately  replaced.  The  section  fur- 
ther iHOvides  that  the  use  of  the  machinery 
may  be  prohibited  by  the  chief  inspector  by 
atteching  a  notice  to  that  effect  to  the  ma- 
chine Itself,  should  be  regard  It  dangerooa. 
Such  notice  must  be  signed  by  titie  chief  In- 
spector, and  cannot  be  removed  turtll  tUe 
required  safeguards  have  been  furnished,  and 
Bach  machine  shall  not  be  used  in  the  mean- 
time. The  above  are  the  only  provistotts  of 
the  statutes  as  to  any  kind  of  writing  or 
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notice  being  f  nrnlsbed  hy  tlie  chief  In^^btor; 
and  no  sucli  notice  as  that  contained  In  the 
letter  1b  authorized  by  law  to  be  giTen  by 

the  chief  Inspector.  They  allege,  therefore^ 
that  the  letter  -was  an  ex  parte  nnofBdal  act 
on  the  part  of  the  chief  Inspector*  and  did 
not  bind  or  affect  the  appellant  In  any  way. 
It  Is  pointed  ont  that  tbe  complaint  charges, 
and  the  undisputed  eTideoce  proves,  that  the 
Injury  of  which  the  appellee,  complained  was 
received  by  him  on  the  ISth  day  of  January, 
1902;  that  appellee  states  In  his  testimony  that 
the  guard  furnished  for  the  machine  on 
which  he  was  hurt  was  furnished  in  July  or 
August  of  the  year  before  the  injury;  the  let* 
ter  bore  date  of  October  28,  1901;  that  ft  Is 
seen  that  more  than  two  months  after  the 
guard  had  been  furnished,  and  while  the 
same  was  In  use  on  the  particular  machine 
referred  to,  the  chief  Inspector  wrote  the 
letter  In  question,  which  tnferentlally  Ignores 
the  existence  of  the  guard,  and  gives  notice 
that  one  musf  be  furnished  within  20  days 
from  the  date  of  the  lettw.  By  the  lntro> 
ductton  of  the  letter  the  Jury  by  It  are  led 
to  Infer  that  the  guard  then  on  the  ma- 
chine was  not  a  guard,  and  he  had  ordered 
the  machine  gnarded.  The  evidence  shows 
that  the  particular  guard  was  exhibited  to 
and  examined  by  the  inspector.  The  notice 
In  question  was  received  by  the  president  of 
appellant  before  appellee's  Injury,  and  filed 
In  the  letter  book  of  appellant  When  the 
Inspection  of  the  factory  was  made,  it  was 
called  "The  Blanchard  Novelty  Work^"  to 
which  address  said  letter  was  mailed.  It 
was  received  by  the  party  for  whom  It  was 
intended,  and  Its  admission  was  proper,  as 
rtiowlng  notice  to  the  appellant  that  the 
machine  was  not  properly  guarded,  although 
the  notice  given  was  not  the  one  contemplat- 
ed by  the  statute. 

The  court  refused  to  permit  one  Knlppw, 
a  witness  for  appellant,  to  answw  the  fol- 
lowing question:  **!  will  ask  you  if  at  any 
time  you  heard  any  complaint  from  the 
plalntlft  that  that  bolt  was  too  short,  or  any- 
thing of  that  kind,  or  that  this  guard  c<fuld 
not  be  properly  adjusted  to  the  machine  to 
do  any  kind  of  work  that  he  had  to  do,"  and 
refused  to  permit  the  witness  to  state  In 
response  thereto  that  appellee  had  made  no 
such  statement  or  complaints.  This  action 
of  the  court  could  not  have  prejudiced  the 
rights  of  appellant,  for  appellee  himself  tes- 
tified that  he  never  Informed  anybody  that 
the  bolt  of  the  guard  was  not  long  enough, 
and  '*never  said  anything  to  tbem  about  find- 
ing me  a  guard." 

It  is  claimed  that  it  was  error  to  permit 
appellee  to  ask  said  witness  Ehlpper  the 
following  question,  "Do  you  remember  the 
circumstance  of  agent  of  an  Insurance  com- 
pany that  had  the  defendant  Insured  against 
accidents,  together  with  s  shorthand  rfr 
porter,  coming  to  the  factory  last  January 
after  the  accident?"  and  in  permitting  the 
witness  to  answer,  *^  dOk"  It  is  insisted  that 


the  question  assumes,  without  tbo  watrant 
of  any  testimony,  that  ai^ellant  was  insur- 
ed against  accidents.  Appellee  Justifies  the 
introduction  of  this  evidence  iq>on  the  groun'd 
that  the  description  of  the  agent  was  for  the 
purpose  of  identifying  the  time  and  person; 
that  the  question  was  asked  for  the  sole 
purpose  of  laying  the  foundation  for  Im- 
peachment of  the  witness  by  showing  that 
he  made  statements  to  such  agent  contrary 
to  statements  he  made  while- tesUfyiog  as 
a  witness,  and  that  such  statements  were 
taken  down  by  such  reporter.  The  record 
shows  that  the  witness  did,  upon  the  oc- 
casion named,  make  stotements  in  reference 
to  the  guard.  While  proper  to  lay  the  founda- 
tion to  contradict  the  witness  in  reference  to 
Insurance,  It  was  Improper.  For  this  error 
we  do  not  feel  Justified  In  reversing  the 
Judgment 

It  Is  claimed  that  error  was  committed  in 
refusing  to  permit  said  witness  Knli^er  to 
answer,  "What  was  the  Auiy  of  a  man  who 
operates  a  Crlzzer?"  and  In  refusing  appel- 
lant's offer  to  prove,  In  answer  thereto,  "that 
the  duty  of  a  frlaeer  was  to  oil  the  machine, 
keep  It  clean,  and,  if  the  work  to  be  done 
required  the  use  of  a  guard,  that  it  was  the 
operator's  dnty  to  adjust  the  guard  and  take 
It  off  and  pot  It  on  as  the  work  which  he  was 
to  do  requires."  Ultimately  the  duty  of  ap- 
pellee was  to  be  determined  by  the  Jury  un- 
der all  the  facte  of  the  case:  There  may 
have  been  rules  of  appellant  which  It  would 
have  been  the  duty  of  appellee  to  obey. 
Whether  he  had  obeyed  such  rules  would  be 
det^mlned  by  his  conduct,  and  not  by  ex- 
pert testimony.  What  was  said  to  apjwllee 
by  way  of  instruction  was  the  iHr<^r  subject 
of  inquiry.  Ordinarily  an  expert  cannot  tes- 
tify npcHi  a  matter  capable  of  being  explain- 
ed, concerning  which  men  in  the  ordinary 
walks  of  life  would  usually  be  capable  of 
forming  a  correct  opinion  If  they  were  in- 
formed as  to  the  facts  upon  which  the  opin- 
ion would  have  to  be  based.  All  the  facto 
connected  with  the  operating  of  the  frlzzer 
were  detailed  to  the  Jury,  and  the  conduct 
of  the  appellee  and  the  appellant,  as  master 
and  servsnt,  with  reference  thereto.  The 
opinion  sought  could  not  have  informed  the 
Jury  of  anything  which  they  did  not  know 
from  the  evidence.  The  reciprocal  duties 
of  employer  and  employft  are  matters  ot 
contract,  either  express  or  Implied.  Hie  ex- 
ecution of  the  contract  is  to  be  determined 
by  the  Jury,  and  Is  not  the  subject  of  proof 
by  opinion  evidence. 

Appellant  urges  that  the  verdict  is  not  sus- 
tained by  sufficient  evidence.  We  find  that 
there  Is  evidence  fully  snpporttog  the  ver- 
dict. Nor  can  we  concur  in  the  claim  of  ap- 
pellant that  the  evidence  shows  that  appel- 
lee was  gull^  of  contributory  negligence 
That  question  was  submitted  to  the  Jury 
under  proper  instructions,  and  decided  ad- 
versely to  appsUant  In  short,  the  Jnr/*have 
found  the  appelant  a^lig^^  teM  to  yer- 
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fwm  Iti  ■tBtntoiT  Hutj,  to  tbe  fnixaj  of  ap- 
p^ee,  and  tiiat  appelleo'i  negligence  did  not 
contrltmte  to  bfs  injuiy. 
Judgment  afflnned. 

HEKLBT,  G.  and  ROBINSON,  BLAOK, 
and  BOBY,  JJ.,  concur.  WILEY,  P.  ab- 
sent 


(32  Ind.  App.  SM) 

FBT  «t  aL  T.  LAWSON  et  aL 
(Appellate  Court  of  Indiana,  Divielon  Ntk  1. 

F«b.  2,  1904.) 

DOWBR— CHILDLESS  SECOND  WIFB-^NTBRSST 
OP  CHILDREN-PETITION  FOR  BALB  07  LANDS 
—SUFPICIBNCY— ESTOPPEL. 
1. 2  BcT.  St.  18S2,  S  89,  p.  269.  c.  10,  provided 
that  the  court  might  order  a  aale  ot  aoy  real  ea- 
tate  of  a  decedent  for  the  paymeut  of  parchase 
money.  Sectloa  17  <1  Rer.  St.  18C^  pp.  260,  251, 
c.  27)  provided  that  on  the  death  of  a  hasband 
one-third  of  bis  real  estate  ehonld  descend  to 
the  widow,  free  from  demands  of  creditora. 
Held,  that  It  was  the  duty  of  an  administrator 
to  apply  all  the  personal  assets  to  pay  lieni 
on  the  land,  to  the  exclusion  of  the  general  cred- 
itors, and  to  apply  the  proceeds  of  the  sale  of 
two-thirds  of  the  husband's  raal  estate,  U 
necessary,  to  that  purpose. 

2.  2  Ber.  St  1852,  {  89,  p.  289,  c.  10;  pro- 
Tided  that  the  court  might  order  the  sale  of 
any  lands  of  a  decedent  for  the  payment  of 
pnrchasa  moaey.   Section  17  (1  Bev.  St.  1862, 

S.  2B0,  e.  27)  gave  tbe  widow  wie-third  ot  her 
eceased  hnsbaod's  real  estate  in  tee  dmple, 
free  from  all  demands  of  creditors,  and  sectloa 
24  (Id.  pk  261,  e.  27)  provided  that  If  a  map 
marry  a  sabseqaent  wife  and  has  no  children 
by  her,  but  haa  children  alive  by  a  jorevtoae 
wife,  the  land  which  at  his  death  desceoids  to 
snch  wife  shall  at  her  death  descend  to  his 
children.  At  the  time  a  petition  for  a  sale  of 
lands  was  presented,  there  was  a  second  child- 
lees  wife  of  a  deceased  husband  UvlDg,  and 
diildren  by  a  former  wife,  and  the  statate  had 
been  construed  as  meaning  that  when  a  man 
left  a  second  childless  wife,  but  children  by 
a  previous  one,  the  widow,  as  against  cred- 
itors, took  the  same  share  as  the  first  wife. 
The  petition  stated  that  at  his  death  deceas- 
ed "owed  nearly  all  the  purchase  money"; 
that  the  administrator  had  paid  S900  of  tbe 
purchase  money  and  paid  (3,000  of  debts, 
and  that  tbe  real  estate  was  appraised  at  $1,- 
800.  Held,  that  the  petition  was  insafflcient 
to  warrant  an  order  for  the  sale  of  all  the  real 
estate,  including  the  widow's  third  interest.  In- 
asmuch as  the  petition  did  not  show  what 
amount  was  owing  on  the  purchase  money,  and 
did  show  that  more  than  sufficient  assets  had 
come  into  the  hands  of  the  administrator  to  pay 
the  pnrrhase  mon^, 

8.  A  finding  oo  snch  petition  that  the  allega- 
tions were  trae,  and  that  tbe  lands  were  liable 
as  assets  for  the  payment  ot  debts  of  the  es- 
tate, could  not  be  construed  as  a  finding  that  Uie 
tands  were  liable  for  the  payment  of  purchase 
monef. 

4.  All  the  land  of  a  decedent  having  been 
nnwarrantably  sold,  because  such  sale  was  not 
necessary  to  raise  funds  to  pay  the  parchase 
price,  the  receipt  by  the  children  of  deceased's 
first  wife  of  money  derived  from  th^  sale  wonid 
not  estop  them  from  cialmlag  one-third  of  the 
land  on  tbe  death  of'  tbe  second  wife,  they  hav- 
ing DO  estate  when  the  sale  was  made,  and  be- 
ing in  no  portion  to  object  to  the  petition  and 
order. 

Appeal  from  Circuit  Court,  Hamlltm  Oomi- 
ty;  John  P.  Kemp,  Special  Jadge. 
8utt  17  Albwt  Fry  and  othen  against  J<An 


Lavson  and  otben  for  partltton  and  to  quiet 
title.  From  a  decree  In  favor  of  defend- 
ants. plaintlA  appeat  Beveraed. 

Oavio,  Daria  &  Gentry  and  WUliam  Booth, 
for  appelianta.  B<^>erta  &  Vestal,  fcr  ai^el- 
lees. 

BOBINSON.J.  Bnltbr  appelianta  Cor  pai^ 

tltlon  and  to  qidet  title. 

Error  Is  assigned  nptm  tbe  condorions  of 
law,  upon  a  finding  of  facta  snbstantlally  an 
follows:  Jobn  Stem  died  Intestate  In  tlie 
Tear  18S2,  the  owner  In  fee  of  the  nwthweat 
quarter  of  the  teutbeast  quarter  and  tbe 
northeast  qoartv  of  the  southwest  quarts 
of  section  SB,  townsblp  19  north*  range  S 
east,  and  otlier  lands,  In  all  llS  acfces,  leer- 
ing, as  his  only  ta^ra,  his  widow,  Ellzabedi 
Stem,  and  four  children,  William  H.  Stan, 
Elizabeth  Wood,  Jobn  St^n,  Jr.,  and  Eli 
Stern.  Sixty  acres,  being  80  acrea  off  of 
each  40  acres^  were  awarded  to  fb»  widow 
Bllzabetb  as  bes  dower  Intoest  In  tbe  wbole 
115  acres.  EUcabetb  Stem  afterward.  In  tbe 
year  1801,  married  Charles  O.  Vxj,  who  aft- 
erwards purchased  the  Into^ect  of  the  fbor 
children,  entered  into  possession,  and  ao  eon- 
tlnued  until  his  deatli,  claiming  to  be  Uie 
sole  owner,  subject  to  tbe  dower  Intoert  at 
Bllxabetb.  Charles  O.  Fry  died  Intestate  In 
1868,  leaving  surTlvlDg  him  hla  widow,  BBa- 
abeth,  she  being  a  childless  second  wlfe^  and 
Albert  Fry,  William  Fry.  Isaac  Fry,  Aim- 
ham  L.  Fry,  Oliver  Fry,  Melissa  Shaffer, 
and  Arena  Wolf,  his  children  by  a  former 
wife.  Arena  Wolf  died  Intestate  In  18M, 
leaving  William  Wolf  aa  ber  only  hdr.  On 
January  23,  1873,  Andrew  J.  McKenzle,  tlie 
duly  appointed  administrator  of  the  estate 
of  Charles  O.  Fry,  deceased,  filed  In  tbe 
court  of  common  pleas  bis  petition  to  sell 
tbe  two  40-acre  tracts  above  described,  mak- 
ing defendants  thereto  the  seven  children  of 
tbe  decedent  Ellzabetli  Fry  was  not  made 
a  party.  Afterwards,  In  tbe  same  montti, 
the  administrator  filed  an  amended  petition, 
alleging,  among  other  things,  that  Fry  died 
the  owner  in  fee  of  tbe  real  estate,  and  tliat 
the  two  40-acre  tracts  were  "liable  to  be 
made  assets  for  tbe  payment  of  debts";  tbat 
decedent  owed  '*nearly  all  tbe  purchase  mon- 
ey" for  this  land  at  hla  death,  that  he  left 
surviving  him  bis  widow,  Elizabeth  Fry, 
and  bis  children;  tbat  since  his  death  the 
administrator  had  paid  about  $900  on  tbe 
purchase  money  on  such  real  estate;  that 
prior  thereto  there  had  come  Into  his  h*Tni« 
about  $1,300  personal  property,  and  also  tbat 
he  had  received  from  tbe  sale  of  other  real 
estate,  sold  prior  thereto,  the  sum  of  (1,800; 
and  that  he  had  paid  ova  $3,000  of  the  debts 
which  had  been  reported  to  and  confirmed 
by  tbe  court;  that  it  was  alleged  in  tbe 
amended  petition  that  Charles  O.  Fry  died 
the  owner  of  tbe  real  estate;  "wherefare, 
be  says,  the  widow,  'Mellnda  Shaffer,'  la  not 
entitled  to  any  interest  in  the  real  esute  ao 
purchased  by  Fry  In  his  Ufetlmeb''  bat  that 
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she  Is  the  owner  ot  a  Ufie  estate  In  00  aciee 

thereof  which  she  Inherited  from  her  former 
husband,  Stem;  that  the  amended  petition 
niso  averred  that  there  were  $4,000  of  out- 
standing debts  against  the  estate  at  the  time 
of  the  death  of  Fr^,  and  tliat  the  debts  at 
the  time  of  the  filing  of  the  amended  peti- 
tion amounted  to  $800  or  $900;  that  the  real 
estate  was  appraised  at  .$1,300,  subject  to 
the  life  estate  of  the  widow,  Elizabeth,  In 
the  60  acres;  that  there  were  no  averments 
in  the  petition,  or  amended  petition.  In  re- 
lation to  unpaid  purchase  money  or  the  pay- 
ment of  the  purchase  money  by  the  admin- 
istrator, except  the  averment  before  alleged. 
The  adult  defendants  defanlted.  and  the  In- 
font  defendants,  Abraham-  L.  Fry,  Oliver 
Fry,  and  Albert  Fry,  answered  ^ardiad 
ad  litem;  that  the  court  found  that  the  "ma- 
terial allegations  in  said  amended  petition 
were  tme,  as  therein  alleged";  that  the  de- 
cedent Fry,  In  hln  lifetime,  purchased  the 
two  40-acre  tracts,  and  '*ttiat  the  adminis- 
trator bad  paid  about  the  sum  of  $900  on  the 
purchase  price"  thereof;  that  the  "lands 
were  liable  as  assets  for  the  payment  of  the 
debts  of  said  decedent's  estate;  and  that  It 
was  necessary  to  sell  said  lands,  as  In  the 
petition  prayed  for,  for  the  payment  of  the 
debts  against  said  deced^t's  estate."  After- 
wards, In  May,  1873,  the  administrator  sold 
at  private  sale,  pursuant  to  the  decree,  the 
two  40-acre  tracts  to  Jesse  Wood  and  Eliza- 
beth J.  Wood  for  $1,500,  which  sale  was 
approved  and  deed  made;  that  the  purchas- 
ers In  good  faith  believed  that  the  fee  In  such 
lands  was  being  conveyed  to  them  by  such 
deed ;  that  there  was  no  finding  by  the  court 
In  relation  to  the  unpaid  purchase  money  or 
the  payment  of  unpaid  purchase  money  by 
the  administrator,- other  than  above  set  out. 
In  April,  1872,  the  administrator  filed  his 
current  report,  showing  that  assets  had  come 
into  hfs  hands  In  the  simi  of  $3,537.87,  which 
sum  Included  rents  of  real  estate  In  the  sum 
of  $75.75,  and  that  he  paid  out  on  debts  of 
the  estate  $3,176.84,  leaving  a  balance  In  his 
bands  of  $361.02,  which  report  was  approved. 
In  April,  1875.  the  administrator  filed  his 
final  report,  which  was  afterwards  approved, 
showing  that  he  had  collected  the  purchase 
price  of  the  real  estate  sold,  in  the  sum  of 
Sl,5O0,  with  Interest  In  the  sum  of  $60;  that 
he  had  collected  rent  of  real  estate  In  the 
sum  of  $131.27,  making  a  total  amount.  In- 
cluding the  balance  of  $301.02  on  hand,  of 
$2,052.29;  that  he  had  paid  out,  on  debts  and 
expenses  of  administration,  $1,596.77,  leav- 
ing a  balance  of  $456.02,  which  was  paid- 
into  court  for  distribution,  and  the  adminis- 
trator discharged.  This  amount  was  paid 
by  the  clerk  to  the  heirs  of  Charles  O.  Fry, 
deceased,  the  appellants  herein,  In  shares  of 
$65.15  each,  and  the  same  was  received  and 
receipted  for  by  Isaac  Fry,  administrator  of 
the  estate  of  Arena  Wolf,  deceased,  William 
and  Isaac  Fry  in  person,  by  Melissa  Shaffer, 
by  her  attorney  in  fact,  and  by  William 
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Hare,  guardian  of  Abraham  U  Fry.  Albert 
Fry,  and  OUvCT'  Fry,  which  money  the  ap- 
pellants have  ever  since  retained.  No  part 
of  such  money  has  been  returned,  or  offered 
to  be  returned,  before  or  since  the  bringing 
of  this  suit  There  never  was  any  order  of 
court  authorizing  the  administrator  to  col- 
lect rents  of  the  real  estate.  Of  the  $361.02 
In  the  administrator's  hands  when  he  made 
his  currept  report  In  April,  1872,  the  sum 
of  $321  was  exp^ded  by  him  before  the 
time  of  making  the  sale  of  the  real  estate, 
leaving  In  his  hands  at  that  time  $40.02. 
In  1874,  Elizabeth  Fry  executed  her  quit- 
claim deed,  conveying  to  Elizabeth  Wood  and 
Jesse  Wood  all  her  interest  In  the  two  40- 
acre  tracts.  In  May,  1896,  Elizabeth  Wood 
and  Jesse  Wood  executed  th^  warranty 
deed  conveying  the  northwest  quarter  of  the 
southeast  quarter  of  the  land  to  Evaline  Law- 
son,  one  of  the  appellees  herein,  who  at  once 
took  possession  thereof,  and  has  since  con- 
tinued In  open,  notorious,  continued,  and  ex- 
clusive possession  thereof,  claiming  to  be  the 
sole  and  absolute  owner  by  virtue  of  such 
conveyance.  Elizabeth  Wood  and  Jesse 
Wood,  until  the  time  of  their  conveyance, 
have,  since  the  date  of  the  deed  In  1873  to 
them  from  the  administrator,  held  the  open, 
notorious,  continued,  and  exclusive  posses- 
sion of  the  real  estate,  claiming  to  be  the 
sole  and  absolute  owners  thereof  by  virtue 
of  the  deed  of  the  administrator,  subject  on- 
ly to  the  dower  of  Elizabeth,  and  ever  since 
her  conveyance  to  them  they  have  held  the 
real  estate,  claiming  to  be  the  sole  owners 
thereof.  The  real  estate,  unincumbered  by 
the  life  estate  of  Elizabeth  Fry,  was  worth 
at  the  time  of  the  sale  by  the  administrator 
$30  per  acre,  and  that  subject  to  such  life 
estate,  each  of  the  tracts  was  then  worth 
$750.  Jesse  Wood  and  Elizabeth  Wood  were 
husband  and  wife,  and  Elizabeth  Wood  was 
the  daughter  of  Elizabeth  Fry  and  John 
Stem,  her  first  husband,  and  at  the  time  of 
the  administrator's  sale  Elizabeth  Wood  and 
Jesse  Wood  were  residing  on  the  real  estate 
with  Kllzateth  Fry.  Elizabeth  Fry  died  No- 
vember 24,  1895. 

As  conclusions  of  law,  the  court  stated 
that  appellants  have  no  Interest  In  the  real 
estate,  and  that  the  appellees  are  the  owners 
thereof. 

Appellants'  counsel  argue  that  the  court 
of  common  pleas  had  no  Jurisdiction  to  or^ 
der  the  sale  of  more  than  two-thirds  of  the 
land  of  Charles.  O.  Fry;  that  upon  his  death, 
intestate,  in  1808,  one-third  of  the  land  went 
to  bis  widow  in  fee,  and  at  her  death,  In 
1896.  this  one-third  went  to  appellants;  and 
that  this  case  Is  governed  by  the'  ruling  In 
Bell  v.  Shaffer,  164  Ind.  413,  56  N.  B.  217. 
At  the  time  the  sale  of  the  real  estate  was 
made,  the  court  might,  upon  a  proper  appli- 
cation, have  authorized  the  administrator  to 
sell  any  of  the  real  estate  of  his  decedent  for 
the  payment  of  the  purchase  money,  or  for 
the  payment  of  any  valid  Uea  thereon.  2 
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Rev.  St  1852. 1  89.  p.  260,  e.  10.  Aod  at  that 
time  the  court  of  common  pleae  hsd  no  Jo- 
risdlcttoD  to  order  the  sale  of  more  than  two- 
thirds  of  the  lands  of  the  decedent  Pry  for 
the  payment  of  the  claims  of  the  general 
creditors.  The  statute  In  force  at  that  time 
yr&B  as  follows: 

"Sec.  17.  If  a  husband  die  testate  or  Intes- 
tate, leaving  a  widow,  one-third  of  bis  real 
estate  shall  descend  to  her  In  fee  simple,  free 
from  all  demands  of  creditors.    •   •  •" 

"Sec.  24.  •  •  •  Provided,  that  If  a 
man  marry  a  second  or  other  subsequent 
wife,  and  has,  by  her,  no  children,  but  has 
children  alive,  by  a  previous  wife,  the  land 
which,  at  Ms  death,  descends  to  such  wife, 
shall,  at  her  death,  descend  to  his  children." 
1  Bev.  St  3852,  pp.  250,  251,  C.  27. 

Counsel  for  appellees  argue  that,  aa  the 
sale  by  the  administrator  was  made  while 
the  courts  were  construing  this  statute  as 
giving  to  the  childless  second  wife  only  a  ' 
life  estate,  and  as  appellants,  as  Fry's  chil- 
dren, received  on  distribution  a  part  of  the 
proceeds  of  such  sale,  the  sale  was  a  valid 
sale  of  the  fee,  and  appellants  are  estopped 
from  claiming  any  interest  In  the  land. 
What  the  dlfTerent  holdings  of  the  courts 
have  been  as  to  the  Interest  of  a  childless 
Second  wife,  it  Is  unnecessary  to  Inquire  at 
this  time.  In  view  of  the  ruling  announced  la 
Bell  V.  Shaffer,  supra,  which  says:  "A  con- 
struction was  given  to  these  provisions  of  the 
statute  In  Louden  v.  James,  31  Ind.  60,  in 
which  It  was  held  that  when  a  man  dies, 
leaving  surviving  him  a  widow,  who  Is  a 
second  or  subsequent  wife,  by  whom  be  has 
no  children,  but  leaving  children  by  a  previ- 
ous wife,  the  widow,  as  against  creditors, 
takes  the  same  share  of  his  real  estate  In 
fee  simple  as  If  a  first  wife,  and  at  her  death 
that  this  fee  simple  descends  to  the  children 
of  the  husband  free  from,  the  demands  of 
his  creditors.  This  decision  was  made  May 
27,  1809,  while  the  sate  In  question  took 
place  October  22,  1869,  so  that  the  purchaser 
at  that  sale  had  before  him  the  latest  inter- 
pretatlMi  of  the  statute,  declarlsg  that  the 
one-third  taken  by  the  widow  was  held  by 
her  Iti  fee  as  against  creditors,  and  that  at 
her  death,  It  would  descend  to  the  phlldren 
of  the  decedent  This  ruling  was  follow- 
ed In  Caywood  v.  Medsker,  84  Ind.  620,  and 
was  there  declared  to  have  been  the  law' 
and  rule  of  property"  from  the  time  It  was 
made."  So  that  when  the  sale  in  question, 
in  the  case  at  bar,  was  made  In  1S73,  the  In- 
terpretation of  the  statute  gave  to  Eliza- 
beth Fry,  as  against  creditors,  one-third  of 
the  land  In  fee.  and  at  her  death  this  fee 
would  descend  to  the  children  of  Charles  O. 
Fry,  free  from  the  demands  of  his  creditors. 

In  Bell  T.  Shaffer,  supra,  the  petition  was 
filed  "for  the  sale  of  said  real  estate,  to  make 
assets  for  the  payment  of  the  general  debts 
of  said  decedent"  The  widow  and  children 
were  made  parties.  The  court's  order  au- 
'-'tng  the  Bale  was:  "And  the  court  fluda 


that  It  Is  necessary  to  iiril  said  real  «atate 

of  said  decedent  to  pay  the  outstanding  debts 
against  said  real  estate.  And  the  court  does 
now  order  and  direct  said  administrator  to 
sell  the  undivided  two-thirds  part  in  value 
of  said  real  estate  (being  exclusive  of  the 
widow's  Interest),  viz.,  lot  number  forty- 
four,"  etc.  In  that  case  John  D.  Evans  pur- 
chased  the  lot  at  the  administrator's  sale, 
and,  upon  receiving  a  deed,  took  possession, 
which  he  held  until  his  death,  when  his  son, 
Frederick  Evans,  Inherited  the  same,  and  he 
afterwards  conveyed  It  to  appellant  BelU 
who  bought  it  under  the  belief  that  he  was 
obtaining  title  to  the  whole  of  the  lot  The 
Evanses  and  Bell  had  possesr^on  of  the  whole 
of  the  lot  In  denying  the  right  of  appellant 
Bell  to  the  one-third  of  the  lot  the  court 
said,  page  422,  154  Ind.,  page  220,  56  N.  E.: 
"But,  for  another  and  distinct  reason,  the 
claim  of  the  appellant  to  the  one-tblrd  of  the 
lot  mtist  fall.  The  court  of  common  pleas 
of  Hamilton  county  had  not  Jurisdiction  to 
order  the  sale  of  more  than  two-thirds  of  the 
lot  to  make  assets  for  the  payment  of  the 
claims  of  general  creditors."  It  Is  farther 
held  In  that  case  ttiat  upon  proper  applica- 
tion, the  court  might  have  authorized  the 
administrator  to  sell  any  of  the  real  estate 
of  the  decedent  for  the  payment  of  the  pur- 
chase money  or  any  valid  Hen  thereon,  bnt 
that  It  was  not  asked  to  make  such  order, 
nor  did  It  do  BO.  So  that  la  the  case  at  bar, 
as  the  court  bad  authority,  upon  a  proper 
showing,  to  order  the  sale  of  all  the  real  es- 
tate to  pay  a  claim  for  purchase  money,  and 
had  no  Jurisdiction  to  order  the  sale  of  more 
than  two-thirds  of  the  land  to  pay  the  claim 
of  general  creditors,  It  Is  necessary  to  deter- 
mine whether  the  petition  and  order  to  sell, 
as  disclosed  by  the  special  findings,  were  for 
the  purpose  of  paying  a  claim  for  purchase 
money,  or  for  the  parpoae  of  maMng  as- 
sets generally. 

It  was  the  duty  of  the  administrator  to 
apply  all  the  personal  assets  in  his  hands.  If 
necessary,  to  pay  Hens  on  the  land,  "evesi  to 
the  exclusion  of  all  general  creditors."  And 
It  was  also  his  duty  to  apply  the  proceeds  of 
the  sale  of  two-thirds  of  the  deceased  hns- 
band's  land,  If  necessary,  to  that  purpose. 
Hunsucba-  v.  Smith,  40  Ind.  114;  Morgan  v. 
Sackett  67  Ind.  580;  Sparrow  v.  Kelso.  92 
Ind.  614;  Bowen  v.  Llngle,  110  Ind.  500,  20 
N.  B.  634;  Shobe  v.  Brlnson,  148  Ind.  2ffi. 
47  N.  E.  626;  Lewis  v.  Watklns,  190  Ind 
108,  40  N.  B.  044;  Denton  v.  Arnold.  151 
Ind.  188,  61  N.  E.  240.  In  Morgan  v.  Sack- 
ett supra,  the  above  doctrine  was  held  to 
apply  where  a  mortgage,  In  which  the  wife 
had  not  Joined,  was  given  for  purchase  mon- 
ey; that  a  mortgage  given  for  purchase  moih 
ey  Is  superior  to  any  rights  of  the  widow.  In 
favor  of  the  mortgagee,  "hot  in  so  far  as 
the  mortgage  has  been  paid,  or  there  are 
assets  out  of  which  It  should  be  paid,  eith^ 
In  whole  or  In  part,  the  widow  has  to  that 
extent  a  right  tlieieia."  The  amended  petl* 
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tlon  does  not  nk  ttat  tm  Ind  be  wld  to 
make  assete  to  paj  the  pnichaae  monej-.  It 
■tatea  that  at  hia  death  Fry  owed  "nearly 
all  tlifl  porcbase  money"  for  tbe  land,  and 
ttiat  since  his  death  tiie  administrator  had 
paid  about  $000  on  the  purchaae  mmey,  and 
Hmt  the  land  "was  Uable  to  be  made  aisetB 
for  tbe  payment  «t  said  debts,"  thst  the  ad- 
ministrator had  paM  about  9800  on  the  pnr- 
chase  money,  and  tlut  the  d^ts  at  the  time 
of  flllns  the  amended  petlllmi  amotmted  to 
(800  or  9900.  We  cannot  presume  that  tbe 
debts  at  the  time  of  flUns  the  petlticm  were 
Cor  purchase  mon^.  It  does  not  appear 
what  amount  of  pnrcbaae  money  the  de- 
cedent owed 'at  the  time  of  bis  death,  and, 
as  the  administrator  has  paid  about  980O  oa 
this  purchase  money,  we  cannot  presume,  In 
sld  of  the  petition,  that  anything  was  due 
for  purchase  money  when  the  petttiw  was 
filed.  The  amended  petition  shows  that 
more  than  sufBclent  aasMi  bad  come  Into  the 
administrator's  bands  to  par  the  pnrdiaae 
money.  He  bad  the  rli^  under  eatoln 
conditions,  to  iwy  the  purchase  mon^  out  of 
these  assets.  It  must  be  presumed  tbat  he 
entdsed  this  right  legally.  As  against  the 
widow's  right  to  bar  <me-tblrd  of  the  bud,  it 
was  bis  duty  to  pay  tbe  purchase  moneiy  out 
of  assets  that  came  into  his  hands,  to  tbe  ex- 
Glnsfon  of  general  creditors.  It  was  not  dl- 
rectiy  avwred  in  tbe  amended  petition,  nor 
is  It  necessarily  to  be  Inferred  from  the  facts 
stated,  tbat  any  part  ot  the  purchase  money 
remained  unpaid  at  tbe  time  of  tbe  filing  of 
the  petition.  Tbe  statomeut  in  the  petttloQ 
that  tbe  decedent  died  s^sed  of  tbe  land, 
leoTlog  a  widow,  "was  equlTSlent  to  a  state- 
ment that  only  two-thlrda  of  it  was  liable  to 
be  made  aaseta."  Gompton  t.  Frultt,  88  Ind. 
171.  If  there  was  a  reason  for  converting 
the  widow's  Interest  Into  asseta,  It  should 
have  been  stoted.  It  is  true  it  Is  aremd 
generally  that  she  bad  no  Interasl;  but  no 
facts  are  averred  showing  that  she  did  not 
hare  the  interest  of  a  sntrivlng  widow.  The 
findings  show  she  wss  not  a  party  to  tbe'pro- 
oeedingB.  Tbe  law  gave  her  <me-thlrd  of 
the  land  In  fee.  Tbe  court  had  no  Jurisdic- 
tion to  order  the  sale  of  mwe  Qum  two- 
thirds  of  the  land,  except  for  certain  pur- 
poees,  and  for  such  purposes  the  petition 
does  not  dlBcloee  that  the  land  was  sought 
to  be  sold. 

Neither  did  the  court  find  that  It  was  nec- 
essary to  aell  the  land  to  pay  unpaid  pur^ 
chase  money,  nor  did  It  nder  It  sold  fw 
that  purpose.  The  court  found  that  the  ma- 
terial allegations  of  the  amended  petition 
were  true,  tbat  the  administrator  had  paid 
purchase  money  as  the  petition  alleged,  tbat 
tbe  lands  "were  liable  as  assets  for  tbe  pay- 
ment of  tbe  debts"  of  the  estate,  tbat  "It 
was  necessary  to  sell  the  land  as  In  the  pe- 
tition prayed  for  for  the  payment  of  the 
debts  against  said  decedent's  estate."  This 
cannot  be  construed  to  be  a  finding  tbat  the 
lands  "are  liable  as  amutaf  for  the  payment 
eBN.D.-60 


Of  purchase  monej,  but  we  ttink  tt  must  be 
construed  as  a  finding  that  the  land  sbonld 
be  sold  to  make  assets  for  tbe  payment  of 
(dalms  of  geneial  txMtam.  It  Is  tm*  tits 
whole  vt  the  land  was  ordered  sold,  and  in 
tbls  the  cose  dlffors  from  Bell  t.  Shaffer, 
supra,  whoe  tin  order  was  for  tbe  sole  of 
two-thirds  only.  But  ifi  that  case  it  Is 
pressly  held  that  the  court  of  oommtm  pleas 
"had  no  Jurisdiction  to  oT&er  the  sole  of 
more  than  two-thirds  of  the  lot  to  make  as- 
sets for  the  payment  of  claims  ot  general 
ersditms."  We  tUnk  tbe  petition  and  or- 
der to  sen  must  be  treated  as  an  api^cation 
to  Mil  lands  to  pay  debte  geuMal^.  For  such 
purpose  tbe  court  has  power  to  order  tin  ssle 
of  two-thirds  of  the  land  only.  As  to  tbe 
widow's  interest,  she  having  n>  notlee^  the 
findings  Slunr  that  the  court  .did  not  bave 
Jurisdiction  either  of  the  person  or  (tf  tbe 
subJec^matter. 

Oounsel  fOr  appelleea  dto  tite  case  of  lly- 
ers  v.  Boyd,  141  Ind.  486;  43  N.  SL  667,  to 
the  eot  tiiat  the  interpretetlon  of  this  stat 
ute,  from  ttie  defdMon  in  llartlndale  v.  Uar- 
tlndale,  10  Ind.  666  (decided  at  tbe  May 
term,  189^.  down  to  the  dedslim  in  Utter* 
back  V.  Terhnne^  75  Ind.  863  (decided  in 
1881),  was  that  the  childless  .secoad  wUe 
took  a  life  esteto  only  In  on  undivided  third 
of  her  deceased  busbsnd's  Isnds^  where  be 
left  children  by  a  fbrmer  wife.  That  ease 
does  so  bold.  And  to  that  case  the  titie  in 
question  was  derived  through  sn  adminis- 
trator's sale.  But  in  the  quotation  which  we 
have  set  out,  in  another  part  of  this  opinion, 
from  the  lata  case  of  Bdl  v.  Shaffer,  164 
Ind.  418, 66  N.  B.  217,  where  the  titie  to  ques- 
tion vras  derived  tlirongh  an  administrator's 
sale,  It  is  declared  that  it  has  been  tbe  rule 
in  this  state,  since  the  decision  to  Louden  v. 
James,  SI  Ind.  68,  tbat  such  dilldless  vrldow, 
by  the  terms  of  this  stotute,  took  a  fee  to 
an  undivided  third  of  her  husband's  lands. 
While  tbe  ister  case  of  Bell  v.  Shaffer  does 
not  overrule  nor  <dte  the  former  case  of  My- 
ers V.  B<^d,  It  must  be  held  tiiat  the  earllw 
case  is  overruled  by  tbe  lator  case,  and  that 
tbe  rule  announced  to  Bell  v.  Shaffw,  snpn. 
is  controlling. 

Counsel  tor  appellees  also  dto  the  cases  of 
Byrum  v.  Henderson,  161  Ind.  102,  61  N.  E. 
84;  Belt  V.  Helt.  162  Ind.  142,  62  N.  E.  609: 
Thompson  v.  Henry.  158  Ind.  66.  64  N.  B. 
108;  and  Burget  v.  Merritt,  165  Ind.  143.  67 
N.  E.  714— each  of  which  cases  hold,  as  was 
held  in  Myers  v.  Boyd,  supra,  that  prior  to 
the  decision  to  Utterback  v.  Terhune,  76  Ind. 
863,  and  back  to  Martindale  v.  Martindale, 
10  Ind.  666,  the  court  toterpreted  this  stot- 
ute aa  giving  the  childless  second  wife  a 
life  esUte  only.  As  we  have  concluded  this 
case  is  controlled  upcm  this  point  by  the  case 
of  Bell  V.  Shaffer,  supra,  It  being  a  later 
case  than  Myers  v.  Boyd,  supra,  we  would 
deem  it  unnecessary  to  further  notice  this 
apparent  uncertainty  as  to  the  former  totor- 
pntatiw  of  tbe  statute,  were  It  not  for  the 
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fact  that  tbe  opinion  In  Bn^et  t.  Merrltt, 
sapra,  was  written  since  &e  case  of  Bell  t. 
Shaffer,  supra,  waa  decided.  The  Bnrget 
Case  does  not  dte,  mar  does  it  dlstli^fnlshf 
the  Bell  Case. 

In  Martlndale  t.  Uartlndale,  10  Ind.  666; 
the  question  arose  In  a  suit  for  partition 
broi^t  by  a  childless  widow  against  the  dill- 
dren  of  her  husband*  by  a  former  wife.  In 
Louden  T.  James,  81  Ind.  68,  partition  of  the 
decedent's  real  estate  had  been  made  be- 
tween a  childless  widow  and  the  husband's 
children  by  a  former  marriage,  and  an  ad- 
ministrator de  bonis  mm  applied  for  an  ot^ 
der  to  sell  tbe  land  set  apart  to  the  widow  to 
make  assets  to  pay  debts.  In  the  former  case 
It  was  a  question  between  the  widow  ami 
children,  and  it  was  held  that,  as  against  the 
children,  the  vldow  took  an  estate  In  one- 
third  for  life  only;  and  In  the  latter  case  it 
was  a  questlcm  between  tbe  widow  and  the 
husband's  creditors,  and  It  was  held  tha^  as 
MHlnst  creditors  of  the  husband,  tlie  widow 
took  one-tlilrd  in  fee.  The  two  cases  are  not 
in  conflict  Section  17,  al»ve  set  out;  gives 
to  the  widow  one-third  In  fee,  *free  fnun  all 
demands  of  creditors,"  and  section  H  directs 
that  this  interest  which  tlie  widow  takes  free 
from  demands  of  creditors  shall,  if  she  is  a 
childless  widow  and  there  are  children  of  ber 
husband  by  a  former  marriage,  descend  to 
snch  cblldren.  In  Louden  t.  James,  snpra, 
It  is  said  that  tbe  case  of  Martlndale  Mai^< 
tlndale,  supra,  Is  "simply  deemed  to  settle 
the  very  question  before  the  court,  and  noth- 
ing beyond.** 

These  two  cases  hsTc  been  frequently  cit- 
ed, and  sometimes,  perhaps,  without  regard 
to  the  essential  difference  between  than.  In 
tbe  cases  of  Haskett  t.  Mazey,  134  Ind.  182, 
83  N.  E.  358,  19  L.  R.  A.  379;  Stephenson  T. 
Boody,  139  Ind.  60,  88  N.  B.  331;  Byrum  v. 
Henderson,  161  Ind.  102,  51  N.  E.  94;  Thomp- 
son T.  Henry,  153  Ind.  56,  64  N.  E.  109;  Helt 
T.  Helt,  152  Ind.  142,  62  N.  B.  699;  and  BuT- 
get  T.  Merrltt,  156  Ind.  143.  67  N.  E.  714r- 
eacb  holds  tbat  the  interpretation  gtven  this 
statute  from  tbe  time  of  tbe  decision  In  Mar- 
tlndale T.  Martlndale,  supra.  In  1858.  nntU 
the  decision  in  Utterback  t.  Terhune,  supra. 
In  1881,  was  that  the  childless  widow  took 
the  one-third  for  life  only.  But  in  none  of 
these  cases  did  tbe  question  of  the  widow's 
interest  arise  through  an  administrator's  sate 
of  the  husband's  lands  to  pay  debts,  nor 
was  there  any  question  as  to  the  Interest  tak- 
en by  the  childless  widow  as  "against  cred- 
itors.*' This  accounts,  perhaps,  for  the  fact 
that  in  none  of  the  above  cases  Is  Louden  t. 
James,  supra,  cited  or  In  any  way  referred 
to.  8o  that,  keeping  in  view  the  precise 
gueetlonB  decided  in  Martlndale  t.  Martln- 
dale^ supra,  and  Louden  r.  James,  supra,  tlie 
later  case  of  Bnrget  t,  Merrltt,  supra.  Is  not 
In  conflict  wltb  the  case  of  Bell  t.  Shaffer, 
supra.  That  Is,  at  the  time  the  adminis- 
trator's sale  In  question.  In  tbe  case  at  bar. 
was  made^  the  courts  Interpreted  the  atatuts 


as  giving  to  the  chfldleas  widow,  ''as  against 
creditors,"  an  undivided  me-third  1b  fee; 
but  whero  tbe  question  arose  between  tlie 
widow  and  childroi,  the  widow  took  an  nndi- 
Tlded  one-third  for  life  only, 

Uptm  the  question  of  esti^tpel:  If  we  ara 
right  In  the  conclusion  tbat  tbe  oonrt  had  no 
jurisdiction  to  s^  the  widow's  <me-tliirdL 
the  order  of  tbe  court  Erecting  tbe  sal*  of 
the  whole  tract  was  ln<^>erative  and  void  as 
against  the  vidow's  interest,  and  the  money 
tbat  was  distribnted  to  appellants  was  mon^ 
dnlved  from  the  estate  of  their  father.  If 
the  receipt  of  the  mon^  now  estops  tbem 
from  claiming  this  one-third,  it  most  be  be- 
cause that  act  mtlfled  the  sale  by  tbe  ad- 
ministrator. But  tt  was  not  possible  tm  ap- 
pellants to  object  to  tbe  petttkn  and  order. 
They  had  no  present  estate  when  the  sale 
was  made,  and  had  no  estate  ontU  the  wid- 
ow's death,  long  after  this  money  was  dis- 
tributed to  them  by  Hie  administrator  of 
thdr  tether's  estate.  As  it  was  not  their 
land  whoi  0ie  sale  was  mad^  fbsgr  conld 
neltiier  seU  it  nor  ratify  Its  sale.  We  ttdnk 
tills  same  qnestloii  is  decided  in  appeDaattf' 
flavor  in  Bell  v.  Sliairer,  supra,  and  cssea 
there  cited.  See,  alaOk  ^Tan  Uland,  101 
Ind.  477. 1  N.  IE.  68. 

As  disclosed  by  the  petition  and  order  of 
Bale,  all  the  court  of  cwnmoB  pleas  oonid  au- 
thorise the  administrator  to  sdl  was  tbe  in- 
terest of  Charles  O.  Fry  and  the  interest 
inherited  frcnn  him  by  his  children.  The  in- 
terest which  accrued  to  the  children  od  tbe 
death  of  Elizabeth  Fry  was  a  distinct  and 
different  interest  The  administrator's  peti- 
tion to  sell  presented  no  issue  as  to  tlie  chll- 
drra's  Interest  In  this  one-third,  becanae  at 
that  time  th^  tiad  no  interest  As  against 
the  children,  she  held,  practically,  only  a 
life  estate;  but  as  agahist  creditors,  she  held 
the  fee,  which,  the  stetute  directs,  shall  at 
her  death  descend  to  bis  chlldroi. 

Judgment  reversed,  with  Instmctions  to  re- 
state tbe  conclusions  ot  hiw. 


CUB  Umas.  8S) 
CHISHOLM  V.  NEW  ENGLAND  TEU- 
PHONE  ft  TELEOBAPH  GO. 

(Supreme  Judicial  Court  of  Massachnsetta. 
Middlesex.  Feb.  26,  1904.) 

DBATR  OF  BMPLOTft~SAFE  PLACB  TO  WORK— 
NEOLIOBNCB-CONTRIBUTORT  NKGUOKKCB— 
A83UHPTI0H  OF  RISK  —  BVIDENCB  —  SOm- 
CIKNCT. 

1.  Liability  for  neglect  to  provide  a  sate  place 
to  work  cannot  be  avoided  hj  ddegatfog  tbe 
doty  to  others,  or  Imposing  It  on  employfi^  nn- 
less  the  circomstancefl  constitute  an  Bssnmptioa 
of  the  risk  or  contributory  negllKeoce. 

2.  Evidence  In  an  actitni  for  toe  death  of  a 
lineman,  who  was  killed  as  the  rendt  of  a 
fall  when  asceadtng  a  telegraph  pole,  consid- 
ered, and  Juld  BUfflcient  to  warrant  a  finding 
that  there  was  a  defect  in  tbe  original  pUicinc 
of  tbe  plus  in  the  pole,  for  wlilch  defendant  was 
responsible,  and  that  the  Injories  recdved  1^ 
decedent  were  due  thereto. 

TL  Bet  MsstMraad  awTSBt.veLKCMt.DlK.f  Ok 
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8.  BiTldeiim  tiiat  «  Bnemaii  was  miQlred  hj 
Ow  nil80  ot  «  telepbonc  cmbtmuit  to  test  we 
poles  and  ^ds  If  he  thought  xban  was  danser, 
where  there  was  nothing  to  show  that  he  wo 
thought,  or  that,  in  the  exercise  of  reasonable 
care,  be  ought  to  have  diacovered  the  defective 
condition  of  a  pin,  or  waa  negligent  in  tmating 
Umaelf  to  It,  was  insafflcient  to  abow  him  neg- 
ligent, as  a  matter  of  law,  in  climbing  the  pole. 

4.  The  fact  that  linemen  were  required  to 
drive  steps  in,  after  telegraph  poles  were  set 
ap  and  ue  holes  bored,  would  not  relieve  the 
master  from  liability  for  an  accidental  death 
eansed  hf  defect  therein,  in  the  absence  of 
proof  that  decedent  himself  drove  In  the  step 
which  came  ont,  thereby  contribntiog  bj  his 
own  nogligenca  to  the  iniaries  which  m  leedT* 
ed. 

BxcQptfons  from  Superior  Goort,  If UUUeiez 
Oonnty;  Henrjr  N.  Sbtidon,  Judge. 

Aetkm  by  (me  Ghlgholm,  as  execator, 
agataut  tile  New  Bngland  Telegraph  St  Tele- 
phone Compaii7f  to  recoTW  for  the  death  of 
plalntUTa  testator.  There  vas  a  Judgment 
for  defendant^  and  plaintiff  tolngs  occqptlons. 
BxceptloDS  sustained. 

Thos.  J.  Gargan  and  Pratt  dc  Derlne,  tot 
plalntUf.  John  ft  Jas,  A.  Lowell,  tm  defend- 
ut 


MOBTON,  J.  It  was  the  duty  of  the  de- 
fendant to  exercise  reasonable  care  and  dili- 
gence in  seeing  that  the  structures  and  ap- 
pliances which  It  provided  were  free  from 
defects,  so  that  the  plaintiff's  testator  and 
others  In  Its  employ,  being  tbemseives  In 
the  exercise  of  due  care,  could  safely  perform 
the  work  which  tbe^  were  employed  to  do. 
The  defendant  could  not  avoid  liability  for 
Injuries  caused  by  Its  negligence  In  this  re- 
gard by  delegating  this  duty  to  others,  or  by 
Imposing  It,  within  tbe  sphere  of  thelr>  re- 
qwctlve  duties,  opon  those  in  tU  employ,  nn- 
less  the  drcnmstances  were  such  as  to  con- 
stitute an  assumption  of  the  risk  or  want  of 
due  care  on  the  part  ot  the  person  or  per- 
sons so  Injured.  There  waa  testimony  tend- 
ing to  show  that  the  fall  of  the  plaintiff's 
testator,  and  the  Injuries  which  be  sustained, 
were  caused  by  the  pultiog  out  of  a  pin  whidi 
he  had  taken  bold  of  in  the  course  of  bis 
ascent,  and  which  came  ont  while  he  bad 
hold  of  It  with  one  hand,  and  was  looking 
OTor  the  wires  to  see  which  one  should  be 
removed.  There  was  also  testimony  tending 
to  show  that  the  bole  Into  which  the  pin 
had  been  driven  waa  bored  so  that  it  slanted 
downwards,  instead  of  being  on  a  level  or 
slanting  npwan^  and  that  tbe  pin  was  only 
driven  In  2^  inches.  Instead  of  4,  as  there 
was  testimony  tending  to  show  that  It  ought 
to  have  been.  Tbia  testimony  would  have 
warranted  a>flndlng  that  there  was  a  defect 
In  Its  original  construction,  for  which  the 
defendant  was  responsible,  and  that  the  In- 
juries received  by  the  plalutUTs  testator 
were  due  to  it. 

It  cannot  be  said,  as  matter  of  law,  that 
the  plalntUTa  testator  was  not  In  tbe  exer^ 
else  of  doe  care,  or  that  he  assumed  tbe  lisk. 
Those  were  both  qnestiras  for  the  Jury,  as 


tbe  case  was  left  by  tbe  evidence  that  was 
Introduced.  The  testator  was  engaged  In  the 
performance  of  his  duty,  and  It  would  have 
been  for  the  Jury  to  say  whether,  under  the 
circumstances,  be  ought  to  have  examined 
the  pin,  and  waa  negligent  In  not  doing  so, 
or  In  trusting  bis  weight  to  It  without  such 
examination.  Tbe  linemen  were  required  by 
the  rules  to  test  the  poles  and  steps  If  they 
tiiought  there  was  danger,  and.  If  they  found 
any  loose  steps,  to  pull  them  out,  and  report 
to  the  foreman.  There  Is  nothing  to  show 
that  this  step  was  loose,  and  it  may  be  doubt- 
ful whether  thc^  rule  that  they  should  test 
the  poles  and  steps.  If  they  thought  there 
was  danger,  added  anything  to  what  wonld 
be  required  In  tbe  exercise  of  due  care.  But 
further,  there  Is  nothing  to  show  that  he 
thought  that  tbere  was  danger;  and  wheth- 
er, in  tbe  exercise  of  reasonable  care,  be 
ought  to  have  discovered  the  condition  of  the 
st^.  or  was  negligent  In  trusting  himself  to 
It,  was,  as  already  observed,  a  question  for 
tbe  Jury.  Tbe  fact  that  tbe  linemen  were 
required  to  drive  the  steps  In  aftw  tbe  poles 
bad  been  set  np  and  the  holes  bored  would 
not  relieve  tbe  defendant,  in  tbe  absence  of 
proof  that  tbe  plalntlCTs  testator  himself 
drove  In  the  step  wblcb  came  out,  and  there- 
by contributed  by  his  own  negligence  to  the 
Injuries  wblcb  be  received.  In  driving  In 
the  steps,  tbe  linemen  acted  as  agents  for  tbe 
defendant  and  It  would  be  liable  for  ttiedr 
negligence.  It  cannot  be  said  that  tbe  chance 
of  an  accident  like  that  which  occurred  un- 
der tbe  drcnmstances  under  wblcb  this  ac- 
cident occurred  was  one  of  the  risks  of  tbe 
business  which  tbe  deceased  assumed. 

Exceptions  sustained.  Oase  to  stand  for 
trial,  as  agreed^  (hl  Uie  qnestion  at  damages 
only. 

<18B  Haas.  163} 
DORMAN  et  at  t.  DORHAN  et  tL 

(Supreme  Judicial  Court  of  Massachusetts. 
Essex.   Feb.  26,  1904.) 

■STATBS— RIGHTS  OF  HBIRS-aSLRASB-NKW- 
LY  DISCOVEIRED  ASSETS— PARTICIPATION. 

1.  Aft»  the  death  of  a  widow's  son.  whose 
estate  was  only  able  to  pay  25  per  cent,  of  a 
claim  due  the  widow,  a  settlement  was  made, 
by  which  a  certain  amount  waa  paid  to  the 
widow,  who  voluntarily  deducted  $1,000  from 
the  indebtedness,  the  belrs  of  tbe  son  also  re- 
leasing a  farther  sum  of  $1,802.50,  which  was 
estimated  to  be  the  share  of  the  widow's 
estate  to  which  the  son's  next  of  kin  would  have 
been  entitled  If  the  widow  had  died  Intestate. 
At  the  time  of  such  settlement  certain  assets 
belonging  to  the  widow  were  omitted  from  con- 
sideration by  mistake  of  all  the  parties,  and 
were  not  discovered  until  long  after  the  wid- 
ow's death.  Beld  that,  in  the  absence  of  evi- 
dence Justifying  a  finding  that.  If  such  asseta 
had  been  cMisldered  at  the  time  of  the  settle- 
ment, the  widow  would  have  made  a  laraer  de- 
duction from  the  son's  Indebtedness,  hii  next 
of  kin  were  barred  by  the  settlement  from  par- 
ticipating In  such  assets. 

Appeal  from  Superior  Court  Btssez  Coun- 
ty; Wm.  Scbofleld,  Judge. 
Action  by  U  Dormao  and  ottam  against 
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AUce  H.  Donun  aad  otboa.  From  a  Jndff* 
ment  In  &tw  of  idalntUb,  defendants 
peaL  AfBrmed. 

Guy  Newhall.  Wm.  B.  Dorman,  and  Hal© 
&  Grlnnell,  tor  appeUanta.  H.  P.  Moultffli, 
fwappelleea, 

UORTON.  J.  The  defendants  are  the  ehU- 
dren  and  widow  of  Benjamin  H.  Dorman*  a 
■on  of-  Sarah  R.  Donnan,  deceased.  The 
plaintiffs  are  the  anrrlTlng  children  of  said 
Sarah.  At  the  time  of  bis  deatti  Benjamin 
was  owing  his  mother  upwards  of  ¥6,500,  of 
wbldi  his  estate  could  pay  only  25  per  cent 
The  widow  was  appointed  administratrix  of 
her  husband's  estate,  and  in  settlement  of 
the  dalm  at  the  mother  paid  her  $3,S07JM>  In 
cash  and  agreed  to  pay  a  bill  of  $200  which 
the  mother  was  owing;  making  |8,707JM)  In 
alL  This  sum  was  arrired  at  by  deducting 
from  the  amount  due  from  the  son's  estate 
$lt000  glren  by  the  mother  as  a  gratuity,  and 
the  further  sum  of  «1302.G0k  which  was  esti- 
mated to  be  the  share  of  ber  estate  to  which 
flw  respondents  would  be  oitltled  If  the  motli> 
er  were  deceased  Intestate  Tlnreopon  the 
mother  assigned  her  claim  against  tiie  estate 
<tf  the  son  to  AUce  H.  Donnan,  one  of  -  the 
defendants,  and  in  eonaldantlon  tbereitf  tlie 
defendants  executed  an  Instroment  uaOa 
seal  binding  themsdves  not  to  make  any 
claim  to  any  part  at  the  estate  of  wblch  the 
mother  should  die  possessed.  This  waa  In 
1892.  The  mother  died  in  189B,  and  an  ad- 
ministrator was  duly  aroi^ated.  and  filed 
what  was  sivposed  to  be  a  final  acoonnt  In 
1887.  Afterwards,  in  1901.  new  aaseto  weie 
discovered,  conslBtlng  of  a  deposit  In  the 
Lynn  Institution  for  BavlngB,  htioo^ng  at 
the  time  ot  her  death  to  the  mother.  There- 
upon the  defendants  filed  a  petitlcn  in  the 
probate  court  seddng  to  have  a  portion  of 
the  newly  dlscorered  asseto  distributed  to 
them  as  helra  at  law  of  the  said  Sarah  B. 
Dorman,  and  the  plalntlfitS  brought  this  bill, 
settins  up  the  release  afweaald  to  enjoin 
tbem  from  maUng  any  claim  to  said  newly 
discovered  assets.  The  case  was  heard  by  a 
JuBtlce  of  the  supoior  court,  who  made  cer> 
tain  findings  of  fiict  and  ratings  of  law,  and 
ordered  a  decree  to  be  entered  for  the  plain- 
tiffs,  which  was  done,  and  the  defeodanto  ap- 
pealed.  The  court  found,  amongst  other 
things,  that  In  making  the  settlement  which 
was  made  all  parties  acted  to  Ignraance  of 
the  deposit  In  the  Lynn  Instltntton  for  Bar- 
ings,  and  under  a  mistake  as  to  the  amount 
of  tbe  estate  of  Sarah  B.  Dorman.  Tbe  court 
also  found  that  tbe  deposit  amounted  at  the 
Ume  when  the  settlement  was  made  to  about 
$1,100,  and  that,  if  it  had  been  added  to  Sa- 
rah R.  Dorman'a  estate,  it  would  hare  In- 
creased by  about  ^75  the  amount  which  was 
estimated  in  the  settlement  to  be  tbe  ature 
of  Sarah  R.  Donnan's  estoto  to  which  the 
respondents  would  be  entitled.  .But  the  omrt 
doclsred  itself  unable  to  find  as  a  fact  that*  if 


the  existence  ot  the  deposit  bad  been  knows, 
one-fonrth  of  it  would  have  been  credited  to 
the  settiement,  or  that  any  different  settle- 
ment would  have  been  made  from  irtiat  was 
made.  That  Is,  as  we  understand  tbe  effect 
of  what  is  stated,  the  court  waa  unaUe  to 
find  upon  flie  evidence  before  it  that,  if  tHe 
deposit  to  the  Lynn  Institution  fOr  Savings 
had  been  known  to  tbe  paztles,  and  had  been 
tocluded  to  the  estimate  of  the  mother's  es- 
tote,  she  would  still  have  remitted  $1,000  of 
the  debt  due  her,  as  she  did  to  tbe  element 
that  was  made, 

Tbe  defendants,  relying  on  Turner  t.  Tm^ 
ner  087^  14  Oh.  D.  829,  and  slniUar  caees^ 
contend  that  the  release  is  to  be  eonstrued  as 
applying  to  what  was  wlthto  tbe  contranpla- 
tlon  of  the  partfee  wboi  It  was  executed,  and 
thai;  bavtog  been  executed  In  Ignorance  of 
tbe  deposit  to  tbe  Lynn  Instltuthm  tor  Ssr- 
ings,  It  does  not  operate  to  deprive  them  of 
their  distributive  shares  of  that  deposit  Bat 
this  contention  necessari^  assumeirt  it  seems 
to  us.  what  the  oourt  was  unaUe  to  find  as  a 
fftct  namely,  that  the  ^,000  which  was  re- 
mitted the  mother  at  a  part  of  the  settle- 
ment would  have  been  Ukewlae  remitted  if 
flu  depodt  to  toe  Lynn  Instltatton  fmr  Sav- 
ings had  been  known  and  Included.  In  order 
to  estoblish  their  right  to  distributive  sbarea 
to  that  deposit,  the  defmdanto  must  assume 
that,  if  that  dq^osit  bad  been  toduded,  llie 
settlement  would  have  been  carried  ont  on 
the  same  basis  and  to  tbe  same  way  on  and 
to  which  it  was  carried  oat  Very  likely  It 
would  have  bera.  Indeed,  it  would  seein  that 
the  more  reasonable  view  would  be  that  It 
would  have  increased  the  wllllngnesa  ot  tbe 
mother  to  make  that  deduction,  slnoe  ber  ee- 
tate  would  have  been  la^er,  and  tbe  addi- 
tional amount  wblcb  would  have  bemk  snow- 
ed the  defendante  would  have  been  amalL 
But  the  evidence  Is  not  before  us,  and.  to 
view  of  the  finding,  m  ratiiw  of  the  stater 
ment,  by  tbe  court  tiiat  It  was  unable  to  find 
that  as  a  fact.  It  does  not  seem  to  us  tiiat 
such  an  aaeumptlon  would  be  warmnted. 
The  case  Is  not  therefore,  altogether  one  of 
mutual  mistake,  or  of  a  release  executed  hy 
the  parties  In  Ignorance  of  certain  material 
facts,  end  Is  distinguishable  on  that  ground 
ttota  the  case  of  Turner  v.  Turner,  supra* 
relied  on  by  the  defendants 

No  objection  has  been  made  that  the  plain- 
tiffs are  not  pn^er  parties  to  bring  suit  or 
that  they  would  not  be  mtltled  to  ^pedfie 
performance. 

Decree  aJBrmed. 

(IK  itaM.  wn 

In  re  BTTTTBICK  et  aL 

(Sn^enie  Judicial  ■  Oourt  of  Maasadaaetl& 
Essex.   Feb.  26^  1901.) 

PARTITION— BTATPTSS—lMTBnKST  OF  DBFIKP. 
ANT— HEARING  —  DEBD3  —  ADHIBSIBIUTr  Df 
BTIDENCB^-REB  ADJVDICATA. 

1.  Ber.  Ltwe.  c.  184,  1  8,  relative  to  parti- 
tion, dsdaras  tnat  any  one  latarestad  to  tbe 
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land  mar  appaar  and  plead  any  matter  tendins 

to  show  that  petitioner  ongbt  not  tO'  hare  par- 
tition. Section  9  declares  that  if  a  person  not 
named  in  th«  petition  appears  and  pleads  th« 
petitioner  may  reply  that  respondent  hss  no  ti- 
tle In  the  land,  and.  if  he  has  not,  his  ^ea  or 
answer  aball  not  b«  farther  considered.  Section 
19  declares  that  if  petitioner  recover  judgment, 
and  respondent  denied  bis  right  and  title,  bat  it 
is  found  that  respondent  held  under  a  title 
which  he  believed  to  be  good,  he  shall  be  enti- 
tled to  compensation  for  improvements,  and  lia- 
ble for  petitioner's  share  of  the  rents  and  prot-- 
its.  HeU,  that  where,  in  partition,  respondents 
appeared  under  section  8,  and  claimed  owner- 
snip  of  the  land,  and  petitioner  filed  a  replica- 
tion nnder  section  9,  and  it  appeared  on  the 
hearing  that  respondents  had  been  in  poesessloD 
for  more  than  20  years  before  the  trial,  and  that 
petitioner  had  no  title.  It  was  proper  to  deny 
petitioner's  motion  for  a  mling  that  respondents 
had  no  interest  in  the  premises  within  sections 
8  and  9,  since  they  had  been  in  possession 
under  a  title  believed  by  them  to  be  good  with- 
in section  19,  and  nnder  the  circumstances  it 
would  be  an  injustice  to  give  petitioner  a  de- 
cree, and  compel  respondents  to  have  the  value 
of  Ui^  Improvements  estimated,  and  to  pay 
petitioner  their  share  of  the  rents  and  profits. 

2,  Where  a  deed  made  in  1776  was  found  in 
the  poesessioD  of  an  heir  of  one  o^  the  gran- 
tees, and  the  records  from  the  probate  court 
tended  to  show  that  the  possession  and  claim 
of  title  of  the  parties  to  it  was  for  a  long  tlmt 
la  conformity  with  It,  it  was  admissible  with- 
out formal  proof  of  its  execution. 

8.  Pub.  St.  1S«L  c  120,  i  4,  prorideB  that 
an  unrecorded  deed  passes  no  tlue  except  as 
against  the  grantor  and  his  heirs  and  devisees 
and  persons  having  actnal  notice  of  it.  In  par- 
tition petititmw  contended  that  th*  premises 
had  belonged  to  A.  at  tiie  time  of  his  deatfa.  and 
that  they  had  been  conveyed  by  the  heirs  of 
A.  to  one  under  whom  petitioner  claimed,  but 
•ndi  deed  recited  that  there  was  conveyed  "all 
the  right  we  have  in  any  estate  of  late  of 
H»  deceased."  HeM.  that  a  deed  made  by  the 
snardian  of  A.  before  bis  death,  though  It  had 
not  been  recorded,  was  admissible  on  behalf  of 
defendauta  as  a  material  fact  tendlUK  to  ex> 
plain  the  language  In  the  deed  by  the  heirs  of 
A-  and  as  tending  to  show  that  It  was  a  mere 
release. 

4.  The  deed  by  the  heirs  of  A.  riiowed  that 
the  propwiT  referred  to  therein  was  only  that 
which  wonfd  pasa  to  the  heirs,  and  mat  that 
^tch  A.  had  conveyed,  even  dnogh  Us  deed 
of  conveyance  was  not  recorded. 

6.  Rev.  Laws.  c.  184,  i  8,  rtiative  to  partition, 
declares  that  any  one  interested  in  the  land 
may  appear  and  plead  any  matter  tending  to 
show  tnat  petitioner  ought  not  to  have  parti- 
tion. Section  9  declares  that  If  a  person  not 
named  In  the  petition  appears  and  i^eads  the 
petitioner  may  reply  that  respondent  lias  no  ti- 
tle to  the  land,  and  if  he  has  not  bis  plea  or 
answer  shall  not  be  further  considered.  BeJd, 
that  where.  In  partition,  respondents  appeared 
under  secttoa  8^  setting  up  title  la  tihcmsdveo, 
and  petitioner  denied  such  titie  nnder  section 
9,  and  reference  was  made  to  an  auditor  to  de- 
tvmlne  the  question  of  respondents*  interest. 
It  was  not  proper  for  the  auditor  to  make  all 
the  evidence  a  part  of  iiis  report, 

Q.  The  fact  that  an  auditor  In  partition  con- 
clnded  his  report  with  a  statement  to  the  ef- 
fect that  the  testimony  was  In  fonr  volumes, 
and  that  all  of  it  was  referred  to,  did  not  raise 
a  presumption  that  he  made  the  fonr  volumes 
•  part  of  nis  report. 

7.  A  Judgment  in  an  action  by  writ  of  entry 
does  not  establish  title  to  any  other  land  than 
that  described  in  the  writ. 

8.  As  between  the  parties  to  it*  a  Indgmant  In 
an  action-  by  writ  of  entry  Is  concloBiTe  as  to 
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tJie  land  demanded,  not  only  fn  rrference  to 
matters  actually  put  In  issue,  but  as  to  all  that 
might  have  been  put  in  Issue. 

9.' A  judgment  in  an  action  by  writ  of  cutty 
In  reference  to  collateral  matters  not  included 
In  the  suit  Is  conclusive  only  as  'to  mattras 
which  were  in  Issue  and  adjudicated. 

10.  Where,  in  partition.  It  appeared  that  one 
of  the  petitioners  had  not  been  a  party  to  a  for- 
mer judgment  concerning  titie  to  the  land,  but 
that  the  other  petitioneta  and  defendant  were 
the  opposing  parties,  the  judgment  lo  the  former 
action  was  conclusive  as  against  the  defendant 
in  favor  of  the  other  petitionera,  but  not  in 
favor  of  the  petitioDW  who  had  not  been  a  party 
to  the  action. 

Exceptions  from  Superior  Ooort,  fieeez 
County. 

Petittoo  bj  Moxy  B.  Bnttrtcfc  and  othera 
tar  partition.  Brom  the  Jndgment,  petitionor 
brings  raceptiono.   BzceptlonB  overruled. 

Henry  M.  Merrill  and  Boyd  B.  Jones,  tot 
petitioners.  Henry  P.  Moulton,  Robert  D. 
Troek,  and  Joseph  H.  Pearl,  for  respondents. 

KNOWLTON,  O.  J.  This  la  a  petition  for 
partition  of  two  parcels  of  land  In  Haverhill, 
between  the  Merrlmac  river  and  Washington 
and  Blver  streets.  They  are  parte  of  a  lar- 
ger lot,  which  formerly  belonged  to  Jacob 
Ayer,  of  HaverhlU,  who  died  inteirtato  In 
1790.  The  petitioners  contend  that  the  prem- 
ises belonged  to  Jacob  Ayw  at  the  time  of 
hla  death,  and  were  conveyed  at  that  time 
by  his  h^rs  to  one  Matban  Ayw,  and  that 
they  are  some  of  tiie  btira  at  law  of  Nathan. 
This  is  tb^  only  claim  of  titie.  None  of 
the  petitioners  nor  any  ot  fbtir  ancestont,  so 
far  as  appears,  was  ever  In  poasesalon  ot  any 
part  of  the  prc^erty.  Until  within  the  last 
30  years  the  land  had  been  ttsed  as  a'flsbbig 
place,  extending  for  a  consldmble  distance 
along  the  shore  of  the  river. 

The  respondents  appf^ared  under  Pub.  St 
1882.  e.  178,  i  14  (Rev.  Laws,  c.  184,  |  8),  as 
persons  ln;;erested  in  dUterent  portions  of 
the  premises  described  In  the  petition,  and 
severally  avored  that  tbey  were  In  posses* 
slon  of  the  pdrtimis  described  In  their  several 
answers,  and  were  the  sole  owners  thereof 
in  fee  simple,  and  denied  that  tb4  petiticmers 
or  any  of  them  wow  seised  of  tbe  premises 
or  of  any  part  thereof,  or  ratiUed  to  posses* 
slon,  or  to  maintain  their  petition.  To  each 
of  tbe  answers  a  replication  was  filed  by  tbe 
petitioners,  under  Pub.  6t  1882,  c.  178,  f  .16 
(Bev.  Laws,  c,  184,  i  9),  averring  that  the  re- 
spondent has  no  estate  or  Interest  In  tbe 
premises,  and  praying  Judgment  If  he  shall 
be  admitted  to  object  Tbe  case  was  re- 
ferred to  an  auditor,  who  filed  an  elaborate 
rep<Ht,  and  It  was  then  heard  before  a  Jus- 
tice of  the  8nt>erior  court  without  a  Jury.  It 
was  found  by  tbe  auditor  that  tbe  lands  are 
now  neariy  all  occiq>Ied  with  boildlngs,  and 
that  tb^  had  been  in  tbe  possession  of  the 
several  respondents  and  those  under  whom 
tbey  claim  for  nearly  20  years  before  the 
bringing  of  tbls  petition,  and  more  than  23 
yeara  before  the  trial,  subject  to  a  question 
u  to  tiie  efEect  of  a  wilt  of  wtrj  now  pend- 
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Ing,  broQffbt  Decemlier  24,  1888,  tiy  aU  but 
tme  of  tbe  petitlonen  against  one  of  the  re- 
spondents, to  recover  one  ot  tbe  parcels^  In 
addition  to  tlieir  claim  of  a  title  by  adrerae 
possession,  the  resijondents  set  np  a  deed 
made  by  the  snardlan  of  Jacob  Ajec,  dated 
December  25, 1776,  -Thareby  be  conveyed  tbe 
premiaes  imder  authority  of  tbe  court  to  John 
Mulliken,  Nathaniel  Marsh,  and  .Bailey  Bart* 
lett,  all  of  Haverhill.  Jacob  Ayer  was  then 
insane,  and  afterwarda  remained  so  as  kmg 
as  he  lived.  rHiia  deed  was  introduced,  not 
as  showlns  title  in  the  respondents,  bnt  to 
show  that  Jacob  Ayer  did  not  own  tbe  prop- 
erty at  the  time  of  bis  death,  and  ttaat  there- 
fore the  petitioners  acquired  no  tttie  under 
the  deed  from  his  heirs  to  tbelr  ancestor, 
Nathan  Ayer.  Tbe  anditw  and  the  Judge 
found  in  accwdance  wltb  tbe  contention  of 
the  Tespond«its  in  this  particular. 

At  tbe  trial,  after  the  evldoice  bad  all 
been  heard,  the  petltlonears,  under  tlielr  repli- 
cations, asked  the  court  to  rule  that  the  r»* 
qiondento  have  no  Interert  In  tbe  lowDises 
within  the  meaning  of  Pubw  8t  1882.  e.  178» 
II 1^  U  (Rev.  Laws,  e.  18«k  H  8»  9),  and  that 
they  are  not  mtltled  to  object  to  tbe  parti- 
tion. This  request  raises  tbe  first  question 
for  our  consideration. 

1.  The  interest  of  tlie  re^KHidents,  u  dls* 
clo^  by  tbe  evldeDCfl^  was  that  of  perams 
in  poBseesion  who  had  erected  tmlkUngs  and 
made  other  valuable  iminovementi,  and  who 
had  been  In  possession  nearly  SO  years  when 
the  petition  was  brought,  and  more  than  23 
years  at  the  time  of  the  trlaL  The  andltw'a 
report  Indicates  that  each  ot  tbe  later  occo- 
panti  held  tbe  property  "under  a  title  wbldti 
he  believed  to  be  good,"  and  that  he  there- 
fore comes  wltbln  Pub.  8t  1882,  a  178,  |  81 
(Bev.  Laws.  c.  184,  I  18). 

The  punrase  of  section  16  seems  to  be  to 
relieve  petitioners  from  tbe  necessity  of  a 
trial  upon  objections  made  by  persons  not 
named  In  the  petition  as  reqwndents.  if  it 
appears  that  tb^  have  no  estate  or  interest 
in  the  lands.  For  that  poi^ose  there  may  be 
a  prellmlnatr  hearing  to  determine  wbetbor 
tlie  person  appearing  has  an  interest  If  the 
wbole  case  Is  heard,  and  the  evidence  con- 
cluded upon  all  questions  affectii^C  the  rights 
of  tbe  petitioners  and  tbe  respondrats.  the 
reasons  tor  this  provldon  are  no  longer  ap- 
plicable. Whether  one  holding  a  mere  pos- 
sessory title  of  reeeat  origin  should  be  deon- 
ed  to  have  an  Intwest  under  this  section  is 
a  question  not  free  from  dlffleolty,  and  which 
it  Is  not  necessary  in  this  case  to  decide,  as 
was  said  by  Chief  Jnstlce  Bbaw  In  Marsball 
V.  Crehore,  13  Mete  46%  467.  a  petltifm  for 
partition  la  made  by  our  statutes  *'to  a  much 
greater  extent  than  formerly  an  adversaiy 
proceeding  to  try  and  decide  controverted 
questions  of  title.**  Tbe  case  of  Cook  v.  Al- 
len. 2  Mass.  462,  which  was  decided  under 
the  statutes  of  March  11,  1784,  and  February 
14,  1787,  holds  that  one  claiming  a  title  by 
disseisin  is  a  i^roper  party  to  such  a  ^oceed- 


ing.  See.  also,  Mnnroe  t,  LUln,  10  Fide  38. 
There  are  peculiar  reasons  why  one  wlio  has 
made  Improvements,  holding  under  a  'title 
which  he  believes  to  be  good,  ought  sot  to 
be  reused  an  opportunity  to  be  beard.  Un- 
der section  SI,  above  referred  to,  be  Is  not 
only  entitled  to  receive  oompensatlm  for  bis 
Improvements,  but  he  is  liable  fw  the  peti- 
tioner's share  of  the  rents  and  profits,  snd 
these  ate  to  be  ascertained  in  the  suit.  The 
proceedings  In  the"  present  case  would  make 
tills  aectitm  applicable  it  the  petitionerB*  evi- 
dence entitled  them  to  a  decree  for  partition. 

The  case  of  TUton  v.  Palmw,  81  Me.  486. 
relied  on  by  tbe  petitioners  as  tending  to 
show  that  the  respondents  ought  not  to  be 
heard,  is  an  adjudlcatlim  in  a  different  form 
of  proceeding.  It  is  und»  a  statoto  wUcb 
makes  a  different  kind  of  provision  as  to 
compensation  for  Improvements  and  liability 
for  rento  and  profits,  and  it  la  materially 
modified  by  the  Mer  cues  of  Saco  Water 
"Power  Company  r.  GMdlliwaite^  SS  M&  456; 
Brackett  .v:  Persons  Unknown.  53  Me.  238, 
87  Am.  Dec.  S4B;  and  Blchaxdson  t.  Watts, 
94  Me.  476.  48  AtL  180. 

The  general  rule  Is  Ibat  a  person  bavliig 
title  by  disseisin  cannot  be  disturbed  In  Us 
possession  exc^t  by  one  vrtio  shows  a  better 
title.  In  a  case  like  the  present,  when  nsfon 
a  full  trial  ot  tbe  case  it  appears  tliat  tbe  pe- 
titions liave  no  title,  nor  any  right  to  po»- 
seealw.  it  would  be  a  gross  injustice  to  give 
them  a  decree  for  partition,  and  compel  the 
re^wndents  to  have  the  value  of  their  Im- 
provementa  estimated,  and  to  pay  the  peti- 
tioners their  share  of  tbe  rento  and  pr^ts. 
Even  under  tbe  decisions  In  Maine  relied  on 
by  the  petitioners,  it  is  pbUn  that  allot  tbe 
respondents  bnt  one  are  ^titled  to  be  beard, 
and  to  rely  upon  the  petitioners*  want  of  title 
as  a  defense;  for  it  la  bald  In  tboee  eases 
that  if  the  possession  is  continued  mora  than 
20  years  befture  the  trial  It  ripens  into  a  per^ 
feet  title,  even  though  tbe  petltton  was 
brought  before  the  eviration  of  the  20  years. 
This  doctrine  is  plainly  applicable  to  all  tbe 
respondents  tmt  one.  As  to  that  one.  it  la 
said  that  tbe  bringing  of  a  writ  of  oiliy  be- 
fore the  20  yean  interrupts  his  possession 
and  defeats  his  title.  This  would  be  true  If 
the  writ  had  been  prosecuted  to  a  Jndgmoit 
to  favor  <^  the  demandants.  But  wbea  It 
appears,  as  it  does  upon  the  proof  In  this  case^ 
that  the  suit  cannot  be  maintained,  and  that 
tbe  tenant  must  ultimately  prevail,  no  such 
effect  can  be  given  to  the  bringing  ot  a  writ 
of  entry.  We  are  of  (^>lnl<m  that  tbcn  was 
no  mor  to  the  refusal  of  tbia  ruling. 

2.  Tbe  deed  from  tbe  guardian  of  Jacob 
Ayer  to  John  MulMken  and  others  vras  a  v«y 
an<4ent  deed,  and  It  was  fonnd  In  the  pos- 
session of  an  heir  of  «ie  of  the  grantees. 
Mweover,  tiie  various  records  from  tbe  pro- 
bate court  tend  to  show  that  the  possesakm 
and  claim  of  title  of  the  parties  to  tt  was  A)r 
a  long  time  in  .conformity  with  IL  Under 
such  dream  Stan  cee^  an  ancient  deed  may  be 
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admitted  Is  vrldeoce  wfthont  formal  proof 
of  Its  execution.  PlilllipB  t.  Watuppa  Reser- 
voir Company  (Mass.)  SS  N.  B.  848,  and  cases 
there  cited;  Stockbrldge  r.  West  Stockbrldge, 
14  Mass.  257:  Green  v,  Ohelsea,  24  Pick.  71. 
In  the  year  1806  this  deed  was  proved  be- 
fore the  probate  court  In  accM-dance  with 
Pab.  St  1882,  c  120,  H  7,  8, 13.  and  was  re- 
corded In  the  registry  of  deeds.  Whether  this 
mode  of  proof  as  a  preliminary  to  registra- 
tion was  applicable  to  a  deed  executed  in 
1776  It  if  unnecessary  to  decide,  as  the  orig- 
inal was  rightly  admitted  In  evidence. 

8.  It  Is  contended  that  the  Instrument  was 
not  competent,  because  an  unrecorded  deed 
passes  no  title  except  aa  against  the  grantor 
and  his  heirs  and  devisees  and  persons  hav- 
ing actual  notice  of  it  Pub.  St  1882,  c.  120, 
i  4  (Bev.  Laws.  c.  127,  {  4).  But  thla  deed 
was  not  admitted  as  a  deed  which  should  be 
effectual  to  deprive  a  grantee  of  land  actual- 
ly conveyed  to  him  under  a  later  deed.  It 
was  admitted  as  a  material  fact  bearing  up- 
on the  construction  of  the  language  of  de< 
scrlptlon  In  the  deeds  to  Nathan  Ayer,  under 
which  the  petitioners  claim'  These  iBt&e 
deeds  did  not  purport  to  convey  any  partic- 
ular land  in  Massacbusetts.  They  are  mere- 
ly releases  and  transfos  of  the  interest  of 
the  grantors,  tf  they  then  had  any,  In  the 
estate  of  Jacob  Ayer,  real  and  pwsonaL  The 
language  of  description  is,  "All  the  right  we 
have  In  any  estate,  real  or  personal,  of  Jacob 
Ayer,  late  of  Haverhill  aforesaid,  deceased." 
These  deeds  were  made  In  1810  and  J811, 
and  were  not  recorded  until  1884  and  1889. 
Under  a  deed  containing  such  a  description, 
with  no  designation,  either  general  or  spe- 
cial, oC  any  property,  the  grantee  takes  noth- 
ing unless  It  Is  shown  that  there  Is  property 
to  which  the  language  applies.  The  prior 
deed  to  MnlUken  and  others  shows  that  tbe 
language  of  these  later  deeds  does  not  In- 
clude the  lands  In  question.  Adams  v.  Cud- 
dy. 13  Pick.  4G0,  25  Am.  Dec.  330;  Jamaica 
Pond  Aqueduct  Company  v.  Chandler,  9  Al- 
len, 150;  Woodward  v.  Sartwell,  129  Mass. 
210;  Fitzgerald  v.  libby.  142  Mass.  235,  7 
N.  O.  917;  Dow  v.  Whitney.  147  Mass.  1.  16 
X.  E.  722.  Tbe  doctrine  as  stated  In  Adams 
T.  Cuddy,  ubl  supra,  has  been  explained  and 
limited  In  some  of  the  later  cases  above  cit- 
ed, but  its  application  to  cases  like  the  pres- 
ent has  not  been  questioned.  These  deeds 
were  made  by  some  of  Jacob  Ayer's  heirs 
more  than  20  years  after  his  decease.  In 
terms  they  referred  to  the  estate  of  a  de- 
ceased person,  and  they  Implied  a  possibility 
that  the  sevml  grantors  have  some  Interest 
In  his  estate,  and  they  ctmvey  these  Inter* 
esta.  If  there  are  any.  We  think  It  plain  that 
the  property  referred  to  Is  only  that  which 
would  pass  to  his  heirs  or  distributees  upon 
tbe  settlement  of  his  estate,  and  not  that 
which  he  had  conveyed  away,  even  if  tbe 
deed  of  conveyance  had  not  been  recorded. 

4.  The  Judge  rightly  refosed  to  consider 
the  evidence  heard  before  the  auditor  which 


was  returned  wtth  his  r^wrt  Tbe  auditor 
was  not  directed  to  report  the  evidence;  and 
it  was  not  his  duty  to  report  It  For  special 
reasons,  as  to  present  a  question  of  law,  it  la 
often  the  duty  of  an  audltm*  to  report  cer- 
tain evidence;  but  In  a  case  like  the  present 
it  would  be  an  Impropriety  to  make  all  the 
evidence  a  part  of  the  report  After  refer- 
ring to  exhibits  and  plans  enumerated  in  a 
list  the  auditor's  report  concludes  as  fol- 
lows: "The  testimony  Is  in  four  volumes, 
marked  H.  W.,  (B>,  (C),  (D),  and  (E),  Jan- 
uary 9,  1900.  All  said  exhibits  and  testi- 
mony Is  hereby  referred  to  for  full  particu- 
lars as  to  ail  matters  therein  contained  and 
•hown."  It  Is  said  that  the  heaitng  before 
the  anffitor  was  very  long.  It  Is  not  to  be 
presumed  that  he  made  four  volumes  of  tes- 
timony a  part  of  his  report  to  be  read  at  tbe 
trial  without  a  clear  statement  to  that  effect 
The  reference  to  It  in  the  last  sentence  does 
not  purport  to  make  it  a  part  of  the  report 
We  do  not  understand  the  reason  for  the  ref- 
raence.  Very  likely  it  was  for  the  satisfac- 
tion of  the  parties,  and  tor  the  auditor's  Jus- 
tification, if  questions  should  ever  arise  as  to 
tbe  correctness  of  hla  conclusions.  The  evi- 
dence was  not  a  part  of  tbe  report  The 
findings  of  the  auditor  and  tbe  facts  stated 
in  his  r^ri  well  warranted  a  finding  by  the 
judge  that  the  deed  from  the  guardlao  to 
Hulllken  and  others  Included  all  tbe  land 
described  In  the  petition. 

5.  The  judgment  In  the  writ  of  entry  does 
not  establish  tbe  title  of  the  petitioners  to 
any  other  land  than  that  described  in  the 
writ  As  between  the  parties  to  It  tbe  judg- 
ment is  conclusive  aa  to  the  land  demanded 
In  tbe  writ,  not  only  In  reference  to  the  mat- 
ters actually  put  In  Issue,  but  as  to  all  that 
might  have  been  put  in  Itaue.  But  In  refer- 
ence to  collateral  rights  not  Included  in  the 
suit.  It  Is  conclusive  only  as  to  matters  which 
were  In  Issue  and  adjudicated.  Foye  v. 
Patch,  132  Mass.  105;  Watts  v.  Watts,  160 
Mass.  404,  86  N.  B.  479.  23  L.  B.  A.  187,  89 
Am.  St  Bep.  509.  The  title  to  other  htnds 
was  not  In  Issu^  and  could  not  be  Included 
In  the  judgment  At  the  trial  of  the  present 
case  no  evidence  was  Introduced  beyond  tbe 
record  In  tbe  real  action  to  show  what  mat- 
ters were  actually  put  In  Issue.  In  the  ab- 
sence of  such  evidence,  it  cannot  be  held  that 
any  matters  affecting  this  case  were  collat- 
erally determined.  The  pedtlonera'  exc^ 
Hons  must  therefore  be  overruled. 

The  respondent  Tllton  exceptefl  to  the  rul- 
ing of  the  court  that  tbe  judgment  in  tlie 
real  action  was  binding  upon  bim  In  this  pro- 
ceeding, and  that  the  petitioners  "are  entitled 
to  partition  in  the  lot  called  'City  landing 
Ko.  14,*  solely  on  account  of  the  judgment  In 
said  real  action."  Tbe  only  ground  oo  which 
this  ruling  can  be  attacked  la  that  one  of  the 
petitioners  was  not  a  party  to  that  judgment 
The  doctrine  <^  e8t<q>pel  by  a  former  judg- 
ment rests  upon  the  mutuality  of  the  relation 
of  liie  parties  to  It;  but  It  has  often  been 
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held  that  the  lack  of  absolute  Menttty  of  the 
parties  In  the  former  suit  and  In  the .  later 
one  does  not  necessarily  d^rire  the  Judg- 
ment of  Its  couclusiTenesa  between  those 
who  were  parties  to  It  Greoi  r.  Bogue,  15S 
tJ.  S.  47S-«03,  IG  Sup.  Ct.  975,  80  U  Bd.  1061; 
Thompson  t.  Roberts,  24  How.  233-241,  16 
L.  Ed.  648;  Lawrence  t.  Hunt  10  Wend.  80, 
25  Am.  Dec.  S38;  Darei^rt  t.  Bamett,  61 
Ind.  329;  MarshaD  T.  Plnkham,  78  Wis.  401, 
41  N.  W.  529. 

Id  the  present  case  the  petitioner  liaey  <X 
Kimball  was  not  a  party  to  the  former  jndg- 
mmt,  but  the  other  petitioners  and  the  re- 
spondent TUton  were  the  oppodns  parties. 
The  other  petitioners  ought  not  to  be  pre- 
cluded from  relying  upon  it  because  the  peti- 
tioner Kimball  la  Joined  with  them  In  this 
suit  On  the  other  hand,  the  petitioner  Kim- 
ball cannot  avail  herself  of  it,  for  her  rights 
were  not  involved  in  the  former  trial,  and 
neither  she  nor  Tllton  could  be  bound  as  to 
her  rights.  The  Judge  onght  to  have  ruled 
that  the  Judgment  was  eoucluslTe  agalnat 
the  respondent  TUton  In  favor  of  the  other 
petttlooers,  but  that  it  was  not  competent  In 
fiavor  of  the  petitioner  Kimball.  Dyett  v. 
Hyman.  129  N.  Y.  351-858,  29  N.  B.  261,  28 
Am.  8t  Rep.  633;  Whltcomb  T.  Hardy,  68 
Minn.  266,  71  N.  W.  263.  The  Ondlng  was 
therefore  erroneous  so  far  as  it  pertains  to 
the  share  of  the  petitioner  Kimball,  but  was 
correct  In  other  particulars.  For  this  reason 
there  must  be  a  new  trial  as  to  this  lot,  un- 
less the  petitioner  Kimball  elects  to  become 
nonsuit,  in  which  case  the  entry  may  be: 

Exceptions  overruled. 


(U6  Mau.  86) 

ATTOBNBT  OBNBBAIj  T.  HUTOUINSON 
etaL 

(Supreme  Judicial  Court  of  Hassachusetta. 
.    Middlesex.   Feb.  26.  1904.) 

TOWNft-OFFICERS— TENURE  OF  8BLBCTHBH— 

STATUTES. 

1.  St.  1878.  p.  208.  c.  255  (aubstantlaUr  re- 
enacted  hi  Rev.  Laws,  c.  IL  i  330),  provides 
that  any  town  which  accepts  Its  provldons  may 
at  any  annual  meeting  choose  its  board  of  se- 
lectmen, BO  that  the  tenure  of  office  of  each 
member  of  the  board  will  be  three  years,  in- 
stead of  one  year,  porsuant  to  previous  enact* 
ments.  la  January.  1900,  a  town  voted  "that 
at  the  annual  meeting  in  llareh  of  the  current 
year,  the  town  shall  dect  one  selectman  for  the 
term  of  one  year,  one  for  the  term  of  two 
years,  and  one  for  the  term  of  three  years,  and 
at  each  annual  meeting  thcreaftar.  It  ihall  elect 
one  selectman  for  the  term  of  three  years." 
HoM,  that  the  town  thereby  legally  decided  to 
abandon  the  old  system  of  tenure  ot  such  offi- 
cers, and  adopt  the  new. 

2.  St.  1^0.  p.  346,  c  886,  extended  tiie  pro- 
visioiis  of  the  law  sa  to  voting  at  state  and  titj 
elections  to  town  elections,  provided  any  town 
desiring  to  accept  the  act  should  adopt  its  pn>- 
Tiaions,  and  that,  after  the  system  was  accept- 
ed. DO  return  to  the  former  system  could  be 
made  **nnie8i  the  meeting  at  which  the  change 
was  decided  on  was  held  at  least  30  days  be- 
fore any  town  election  at  which  town  officers 
were  to  be  elected."    A  certain  town,  which 


had  accepted  the  mnMmi^»l  the  act,  voted 

on  Janoary  28.  1901.  ttiat  at  the  annual  town 
meeting  in  March,  1901,  the  town  should  elect 
one  selectman  for  one  year,  and  in  Mardi, 
1902.  two  selectmen  for  two  yean,  and  fai 
Marcli,  1903,  three  selectmen  for  one  year,  and 
thereafter  should  annually  elect  three  select- 
men for  the  term  of  one  year,  in  the  maimer  in 
which  selectmen  have  been  elected  prior  to  the 
election  of  March  6,  1900.  Held,  that  1^  the 
vote  of  the  town  Its  board  of  selectnm  were 
tliereafter  elected  for  the  term  of  one  year,  and 
a  subsequent  election  of  selectmen  (he  term 
of  three  years,  wltliout  the  town  having  voted 
to  change  back  to  the  tiA  vstem,  gives  tiie  per- 
sona elected  for  three  years  no  title  to  Ihe  office^ 

Report  from  Supreme  Judicial  Oourt,  Mid- 
dlesex County;  James  M.  Morton,  Judge. 

Proceedings  in  the  nature  of  quo  warv'an- 
to  by  the  Attorney  General  against  J.  F. 
Hutchlnsou  and  others  to  oust  them  from 
office.   Judgment  ot  ouster. 

Homer  Albers,  for  plaintiff.  Horace  Q.  Al^ 
len»  for  defendants. 


BBAt^Y.  J.  Prior  to  the  enactmoit  of  St. 
1878,  p.  208.  c.  255,  towns  at  their  annual 
meeting  elected  a  jMard  of  selectmen,  whose 
term  of  office  was  for  the  period  of  one  year. 
By  that  act.  any  town  vhlch  accepted  Its 
provisions  might  at  any  annual  meeting 
choose  them,  so  that  the  tenure  of  oflSce  of 
each  member  of  the  board  would  be  for  a 
term  of  three  years.  If,  for  any  reason,  a 
town  adopting  this  method  de^red  to  re- 
turn to  tbe  old  system,  it  might  do  ao  at 
any  annual  meeting.  Pub.  St.  18^  c:  27,  f  I 
64-^.  Subsequent  legislation  revising  and 
codifying  the  laws  relating  to  elections  sub- 
stantially re-enacted  this  provision.  St.  1893. 
p.  12Sti,  c.  417.  I  267;  St  1898,  p.  646.  &  MS. 
I  336,  now  BeT.  Laws.  c.  11.  i  339.  When 
the  town  of  Lexington,  at  the  meeting  held 
In  January,  1900,  voted  to  exercise  the  choice 
glvra  by  these  statutes  of  electing  selectmen, 
and  voted  "that  at  the  annual  meeting  In 
March  of  the  current  year,  tbe  town  ahal) 
elect  one  Belectman  for  the  term  of  one  year, 
one  for  tbe  term  of  two  years,  and  one  for 
the  term  of  three  years,  and  that  at  each  an- 
nual meeting  thereaftw,  It  shall  elect  one 
selectman  for  tbe  term  of  three  years.**  It  le- 
gally decided  to  abandon  the  old  system  of 
tenure  of  such  officers,  and  adopted  the  new. 
Between  the  time  wtien  towns  wve  given 
this  <^tlon,  within  certain  llmlto,  of  regulat- 
ing  the  term  of  office  of  selectmen,  and  tbe 
date  of  tbe  vote  making  the  change;  tbe 
General  Oourt  had  entered  upon  a  course  of 
legislation  by  which  the  method  of  preparing 
f6r  and  conducting  state,  dty,  and  town 
Sections  was  rascally  changed.  St  1888,  p. 
490.  e.  486;  St  1889,  p.  1109,  c  413;  St:  1803. 
p.  1152,  c.  417;  St  1898.  p.  641,  c.  648;  Rev. 
Laws,  c.  11.  Ballote  to  be  used  In  voting  at 
state  and  dty  elections  were  to  be  printed 
and  distributed  at  the  public  expense;  and 
nomination  of  candidates  for  office,  tbe  prep- 
aration, form,  and  delivery  of  ballots,  and 
the  mannw  irf  voting,  were  w<^ed  out  In 
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great  detail.  No  proTtelon,  tunrerer,  was 
made  In  the  first  two  acts,  which  referred 
solely  to  state  and  city  elections,  for  regulat- 
ing the  election  of  town  officers,  and  the 
method  of  conducting  such  an  election  re- 
mained the  same  as  before.  The  next  year 
the  Le^slature,  by  a  separate  act,  extended 
the  provisions  of  the  law  as  to  voting  at  state 
and  city  elections  to  town  elections,  provided 
any  town  desired  to  accept  the  act,  and  make 
its  choice  manifest  by  adopting  its  provi- 
sions; otherwise  the  method  was  left  un- 
changed. St  1880,  p.  c.  886.  By  this 
statute  a  change  was  made  In  the  manner  of 
conducting  the  election  of  town  officers  only 
In  those  towns  which  duly  accepted  It.  Un- 
der this  act,  Jt  follows  that  towns  must  be 
divided  into  two  classes— those  that  accept, 
and,  having  accepted,  must  nse.  the  ballot 
therein  prescribed,  and  towns  which  did  not 
accept^  and  remained  under  the  original  sys- 
tem. 

The  town  of  Lexington,  by  Its  vote  at  the 
town  meeting  held  February  21, 1891,  had  ai>> 
cepted  the  provisions  of  St  1890,  p.  846,  e. 
886,  and  thereby  placed  itself  in  the  class  .of 
towns  to  prepare  for  and  conduct  the  elei>> 
tlon  of  town  officers  In  the  manner  therein 
provided.  And  when  it  voted  to  make  the 
term  of  office  of  its  selectmen  three  years. 
It  exercised  this  privilege  as  a  town  which 
had  used  the  official  ballot  In  voting  for  such 
officers  for  nearly  nine  years.  By  the  act, 
after  It  was  accepted,  and  "tbe  system  and 
manner  of  electing  any  town  officers"  bad 
been  determined,  no  return  to  the  former  sys- 
tem could  be  made,  unless  the  meeting  at 
which  tbe  change  was  decided  npon  was  held 
at  least  30  days  before  any  annual  town  elec- 
tion at  which  town  officers  were  to  be  elect- 
ed, though.  In  towns  which  still  continued  un- 
the  former  system  of  votlog,  this  change 
as  to  th^r  office  could  be  made  at  the  annual 
meeting  at  which  they  were  to  be  elected. 
St.  1890,  p.  847,  e.  886.  I  2;  St  1898.  pp.  64S, 
646,  652,  c.  648.  8S  889.  886,  861.  If  the  varlr 
ous  sections  which  embrace  previous  legisla- 
tion, In  whole  or  In  part,  and  which  make  up 
the  codification  of  former  acts  in  St  1898. 
p.  541,  c  S48,  are  examined  and  C(»np&red, 
■o  far  as  they  relate  to  the  Section  of  town 
officers,  nothing  appears  that  is  so  incon- 
sistent or  repugnant  but  that  full  efitect  can 
be  given  to  each  provision.  The  Intention 
of  the  Legislature  Is  plain.  It  Is  important 
that  the  voters  should  know  whether  a  can- 
didate for  the  office  of  selectman  is  to  be 
elected  for  one  or  three  years;  and,  in  towns 
which  use  ballots  prepared  at  the  public  ex- 
pense, and  where  the  election  Is  conducted  in 
the  same  manner  as  state  and  city  elections, 
some  time  Is  necessary  to  prepare  and  distrib- 
ute the  ballots  before  the  election  takes  plac& 
For  this  reason,  a  limit  of  30  days  before  the 
next  annual  election  was  fixed  as  the  time 
after  which  the  length  of  the  term  of  offi- 
cers to  be  then  elected  could  not  be  chan- 
ged, bnt  dieie  la  no  such  requirement  In 


towns  that  do  not  use  the  official  ballot 
The  town  meeting  of  January  28.  1901,  was 
held  more  than  80  days  before  the  next  an- 
nual meeting,  and  when  tbe  town  voted,  un- 
der article  2  of  the  warrant  "that  at  tbe 
annual  town  meeting  m  March.  1901,  the 
town  shall  elect  one  selectman  for  the  term 
of  one  year,  and  in  March,  1902.  shall  elect 
two  selectmen  for  the  term  of  two  years,  and 
In  March,  1903.  shall  elect  three  selectmen  for 
tbe  term  of  one  year,  and  thereafter  shall  an- 
nually elect  three  selectmen  for  tbe  term  of 
one  year  in  the  manner  In  which  selectmen 
have  been  elected  prior  to  the  election  of 
March  5,  1900,"  It  had  thereby  legally  voted 
to  choose  its  board  of  selectmen,  so  that  the 
tenure  of  each  memb^  should  be  only  for 
one  year.  And  the  three  selectmen  there- 
after elected  would  each  serve  for  that  pe- 
riod. At  the  annual  meeting  following  this 
action  by  tbe  town,  tbe  respondent  John  F. 
Hutchinson  was  elected,  accordingly,  a  se- 
lectman for  the  term  of  one  year.  For  rea- 
sons not  necessary  to  be  stated,  he  after- 
wards resigned;  and  on  May  20,  1001,  at  a 
meeting  duly  called  to  fill  tbe  vacancy,  and 
under  an  article  in  the  warrant  "to  choose 
by  ballot  one  selectman  to  fill  the  vacancy  for 
the  term  ending  March,  1904."  he  was  declar- 
ed elected  a  selectman  for  tbe  term  ending 
March.  1904,  and  since  that  time  has  filled, 
and  now  claims  to  hold,  tbe  office.  The'  oth- 
er resfwndents  now  in  office  were  each  cho* 
sen  as  selectmen  for  tbe  term  of  three  years. 
By  the  vote  of  January  28.  1901,  which  re- 
mained unchanged,  the  town  bad  decided 
thereafter  to  elect  these  officers  for  the  term 
of  one  year,  and  It  must  be  held  that  tbe 
several  respondents  have  no  tlUe  to  the  of- 
fice, and  there  most  be  Judgment  ot  ouster. 
So  drdered. 

(USUaM:  US) 

KING  V.  GBAU  et  aL 

(Supreme  Judicial  Court  of  MftBsaebuaetts. 

Essex.   Feb.  26,  1904.) 

IN8URAHCB-UFE  POUCT— ASSiaNHBMT  — TA- 
UDITT— INSURABLE  INTBRBS^ 
FRAUD— APPEAL. 

t,On  report  of  a  cause  from  tbe  sapeiior 
court  where  the  evidence  was  not  taken  hj  * 
commlflstooer  and  is  uot  fully  reported,  the 
court's  coocluslons  of  fact  tiierefrom  must 
takm  as  true. 

2.  Where  one  was  solvent  wh^  he  assigned  : 
policy  of  insurance  on  his  life,  and  there  wa> 
DO  iDteotioD  on  his  part  to  defraud  his  credit 
ors.  there  was  no  conveyance  in  traad  of  cred- 
itors, whether  It  was  for  a  valuable  eonstder- 
stioo  or  as  a  gift 

3.  Where  insured  has  no  ground  for  tbe  can- 
cellation of  his  assignment  In  good  faith  of  a 
policy  on  his  life,  his  trustee  In  Bankruptcy  caib- 
not  have  it  canceled. 

4.  Where  a  life  policy  Is  payable  to  tbe  Insur- 
ed or  his  assies,  and  the  premiums  are  paid 
by  Insured,  hts  Insurable  Interest  in  his  own 
life  is  sufficient  to  support  the  policy,  though  it 
be  assigned  to  one  not  having  such  an  interest 

5.  A  sister-ln-law  of  the  Insured,  who  was  a 
member  of  his  household,  and  to  whom  he  owed 
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qctts  ft  stun  for  Mrrlces,  was  •  proper  asslsnee 
of  th«  policy,  thoogh  sHe  had  oa  tnwrwM^  in- 
terest. 

Report  Aram  .Superior  Court,  Euex  CouD' 
t7;  Ghas.  U.  Ball,  Judge. 

BUI  in  equity  bjr  Alfred  F.  Elnft  Jr^ 
against  Mian  C.  Gram  and  otbwa.  On  re- 
port from  the  superior  court.  Decree  dle- 
mledng  the  bill  affirmed. 

Mellen  A.  Plngree  and  Jobn  3:  Ryan,  for 
plaintiff.  Joseph  H.  Pearl  and  Otla  J.  Carl- 
ton, for  deCmdant  Lizzie  R.  Ferham. 

BRALBY.  J.  This  bfll  In  equity  was 
brought  by  the  plaintiff,  as  trustee  In  bank- 
ruptcy of  the  defendant  Gram,  who  was  ad- 
judged a  bankrupt  August  8,  1901,  to  have  a 
policy  of  insurance  on  his  life  declared  to  be 
the  property  of  the  bankrtipt'B  estate.  The 
policy  was  issued  by  the  State  Mutual  Life 
Assurance  Company,  August  10, 1888,  and  on 
the  26th  day  of  October.  1888,  it  waa  trans- 
ferred by  him  to  bis  sister-in-law,  Lizzie  R. 
Perham,  one  of  the  defendants,  by  an  assign- 
ment duly  received,  and  recorded  by  the  com- 
pany. In  the  superior  court  the  bill  waa 
taken  for  confessed  against  the  State  Mutual 
Life  Assurance  Company,  Joined  as  a  party 
defendants  and,  after  a  decree  bad  been  en- 
tered dismissing  the  bill,  the  case  was  re- 
ported to  this  court  on  Clndings  of  fact  and 
rulings  of  law  made  at  the  trial.  For  the 
purposes  of  our  decision,  as  the  evidence  waa 
not  taken  by  a  commissioner,  and  is  not  fnlly 
reported,  the  conclusions  dr^wn  therefrom 
and  facts  set  out  In  the  r^ort  must  be  tak- 
en to  be  true.  Weatworth  t.  Woodd  Ma- 
chine Co  ,  163  Mass.  28,  89  N.  BL  414. 

It  Is  found,  and  stated,  that  when  the  as- 
signment was  made  by  the  bankrupt  he  was 
DOt  iuBolTent,  and  there  waa  no  Intension  on 
his  part  to  hinder,  delay,  or  defraud  his  cred- 
itors, and  the  transaction  could  not  be  treat- 
ed as  colorable,  but  was  intended  to  pass  bis 
title  in  the  policy  to  the  assignee.  Under 
thia  finding  of  fact,  there  was  no  couTeyance 
of  property  in  fraud  dt  his  creditors,  whether 
the  assignment  of  the  policy  be  considered  as 
founded  on  a  anfflclent  consideration,  or 
treated  as  purely  voluntary  on  his  part,  and 
a  gift  by  liim  to  his  sister-tn-law.  It  does 
not  appear  that  the  assured,  when  he  assign- 
ed the  policy,  was  under  the  disability  of  in- 
fancy or  oC  unsound  mind,  or  executed  and 
delivered  the  instrument  under  the  influence 
of  fraud  or  coercion  practiced  on  him  by  the 
defendant  Perham;  and  on  the  facta  report- 
ed be  could  not  successfully  maintain  a  bill 
in  equity  to  have  his  free  and  voluntary  act 
declared  to  be  of  no  legal  effect;  and  for  a 
cancellation  of  the  assignment  Fairbanks 
V.  Snow,  145  Mass.  153.  154,  18  N.  a  596, 
1  Am.  St  Rep.  446;  Adams  et  al.  v.  Collier, 
122  U.  &  SS2-301,  7  Snp.  Ct  1208,  80  L.  Ed. 
1207. 

The  trustee  stands  In  no  better  position 
than  the  bankrupt  and  assignor.  Whatever 
rigbt%  If  any,  the  latter  bad  which  would  va- 


able  him  to  avoid  the  transfer  are  now  pos- 
sessed by  the  plaintiff,  but  he  Is  not  clothed 
with  any  further  or  larger  powm-  to  set  it 
aside.  Bankr.  Act  July  1,  1898,  c.  541,  |  70a. 
subd.  5,  and  section  70e,  90  Stat  5%  [U.  S. 
Oomp.  St  1001,  p.  8451];  Pratt  v.  Wheeler, 

6  Gray,  OSO;  Holmes  v.  Winchester,  133 
Mass.  140-142;  SIbly  v.  Qulnsigamond.  Nat 
Bank,  Id.  615;  Munroe  et  al.  v.  Dew^  et  aL, 
170  Mass.  184,  57  N.  B.  340;  Emery  v.  Bos- 
ton Terminal  Co.,  178  Mass.  172-184.  59  N.  E. 
763;  Warren  v.  Moody  et  al.,  122  D.  S.  138, 

7  Sup.  Ct  1063,  30  L.  Ed.  1108;  Adams  et  at 
T.  Collier,  ubl  supra. 

If.  however,  it  be  assnmed  that  It  Is  c^n 
to  the  trustee  to  contend  that  no  title  to  any 
property  of  the  bankrupt  passed  by  tbe  as- 
slgnment  because  tbe  parson  to  whom  It  wajs 
made  did  not  have  at  the  time  an  insurable 
interest  In  the  life  Insured,  and  the  assign- 
ment therefore  is  void  as  a  matter  of  public 
policy,  and  will  not  be  enforced  by  the  courts, 
he  does  not  state  a  case  that  entitles  him  to 
equitable  relief.  Whatever  tbe  negotiations 
may  have  been  between  Milan  C.  Cram  and' 
the  defendant  company  concerning  the  terms 
of  the  policy,  and  who  should  be  made  tbe 
beneficiary,  or  the  form  of  tbe  appUcatlon 
made  by  him,  the  policy  that  was  Issued  con- 
stituted the  contract  ot  Insurance,  and  was 
made  payable  at  maturity  "to  the  assured  or 
his  assigns."  and  In  case  of  his  death  "to  his 
executors,  administrators  or  assigns."  and  not 
to  Lizzie  B.  Perham,  as  he  bad  requested. 

But  if  the  asslgnmrait  be  treated  as  ■ 
means  of  transferring  tbe  policy  to  bo*,  and 
so  carried  out  bis  primary  Intention,  she  la 
not  placed  In  a  worse  legal  position  tlian  If 
she  had  been  named  originally  aa  tbe  person 
to  whom  the  amount  of  tbe  policy  was  ttf  be 
paid.  The  contract  of  Insurance  was  obtain- 
ed and  made  by  him;  the  life  insured  was 
his  life.  Ind^iendently  13I  the  source  from 
which  the  money  was  derived,  whetber  a 
loan  by  her,  or  she  advanced  It  in  opectatlon 
of  receiving  at  some  time  the  value  of  ttie 
policy,  or  coming  In  part  from  his  own  funds, 
the  premiums  in  each  instance  were  paid  by 
him  to  the  company,  and  by  reason  of  bin 
membership  as  a  policy  bolder  be  was  enti- 
tled to  vote  in  the  management  of  Its  oot^ 
porate  affairs.  And  by  St  1894.  p.  718,  c 
522,  I  7S,  now  Rev.  Laws,  c.  118,  i  73,  any 
suit  for  the  recovery  of  the  amount  of  tbe 
policy  at  the  period  of  maturity  must  bare 
been  brought  In  his  name,  or.  In  the  case  of 
his  death,  in  the  name  of  tils  executor  or  ad- 
ministrator. Wright  V.  Vermont  Life  Insur- 
ance Co..  164  Mass.  302.  41  N.  E.  303.  He 
had  an  insurable  interest  in  his  own  Ufe^ 
and  this  was.  enough  to  sui>port  the  policy, 
and  prevent  it  from  being  considered  a  mere 
wagering  contract,  in  which  he  had  no  Int^- 
est  whatever  in  the  amount  to  be  paid  under 
it  but  only  in  the  life  Insured,  and  where  tbe 
beneficiary  becomes  a  mere  gambler,  whose 
object  is  purely  speculative,  dependlns  « 
tbe  deaUi  of  tbe  Insured,  latber  Uiu  oa  a 
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contlntuuice  of  lite  life.  A  contract  In  tbia 
fom  is  not  on  its  face  a  mare  samlnff  risk, 
and  hence  Is  not  Totd  as  against  public  pol- 
icy. Forbes  v.  American  Life  Ins.  Ga.  IS 
Gray,  240-255,  77  Am.  Dec.  860;  Oampbell  t. 
New  England  Ins.  Co..  OS  Mass.  381.  Tbls. 
wonld  be  enoogh  to  dispose  of  the  plaintiff's 
contention,  hot  he  cannot  premll,  for  another 
reason: 

At  the  date  of  the  asdgnment;  as  between 
the  company  and  the  bankrupt,  the  <nlglnal 
policy  liad  not  been  anrrendered.  and  was 
stlU  In  totee  as  a  ralid  existing  contract 
The  asslgnea  was  a  dster  his  wife,  a 
member  of  his  bonseholdf  and  bjs  house  vna 
ha  home;  apparently,  he  was  owing  her 
quite  a  sum  of  mon^  for  services,  and  tt 
can  fairly  be  Inferred,  not  only  from  motlree 
of  afffectlon  tor  her  sister  and  tor  him,  but 
from  those  at  pecnnlary  advantage  and  gain, 
she  would  desire  the  continuance  of  his  life 
in  preference  ta  his  death.  Under  these  con- 
dltionsi  the  assignment  appears  to  have  been 
taken  by  her  In  good  faith,  and  not  tor  the 
purpose  of  gambling  on  the  haxard  of  the 
dnxatlon  of  a  life  In  which  her  brothw-ln-law, 
after  the  asslgndlent,  had  no  monetary,  bnt 
only  a  vital.  Interest.  There  were  no  limita- 
tions In  the  policy  prerentlng  him  from  a  free 
dlspositton  of  aU  his  title  to  and  benefits  on- 
der  the  contract,  and  he  ml^t  s^  it  or  he 
cosid  dispose  of  it  by  gift  to  a  relatlTs  by 
marriage.  In  either  case,  In  the  absence  of 
STidence  to  show  tiiat  notwHJurtandlng  Iti 
form,  it  was  intended  as  a  gaming  transac- 
tloD,  the  purchaser  or  Vm  donee  takes  a  good 
titl^  tree  tnm  any  Immoral  taint;  and  It 
woDld  not  be  necessary.  In  ovder  to  sustain 
it  tiiat  tbey  should  hare  an  Insurable  Inters 
est  In  the  life  of  the  asslgmw  and  dunor. 
Uutnal  Ufe  Ins.  Oo.  t.  Allen,  188  Mass.  24- 
32,  52  Am.  Bep.  246;  Bbea  Massachnsotts 
Benefit  AsaocUtion,  160  Mass.  S8&-291,  35 
N.  HL  86B,  39  Am.  St  B«p.  476;  Falrchlld  T. 
North  Eastern  Mutual  Ufe  Ins.  Co..  61  Vt 
626;  Conn.  Mutual  Life  Ins.  Oo.  t.  Schaefer, 
94  V.  8.  457-468,  24  L.  Ed.  261. 

The  findings  and  rulings  made  at  the  trial, 
that  the  transaction  between  the  parties  was 
not  fraudulent  as  against  the  oedltors  of  the 
bankrupt  and  that  the  assignee  acquired  a 
good  title  under  the  assignment  of  the  policy 
which  could  not  be  avoided  by  tiw  plaintiff, 
were  right 

Decree  affirmed. 


(186  Mhb.  190) 

GABDNER  WATEB  CO.  T.  INHABITANTS 
OF  TOWN  OF  OARDNBB. 

(Supreme  Jadiclal  Court  of  Massachusetts. 
Worcester.  Feb.  26,  1904.) 

WATBR  BUFPLT  PLANT-PURCHASE  BT  TOWN- 
COMPENSATION— WATER  RIGHTS. 
1.  Under  St.  1882,  p.  107.  c.  145,  Incorporat- 
ing a  company  to  suppl7  water  to  a  town,  and 
giving  the  town  the  right  to  purchase  its  prop- 
erty and  privileges,  on  such  purchase  the  cora- 
paoy  is  entitled  to  compensation  for  the  rights 


wtdcb  it  has  acqnired  through  the  Incorpora- 
tion act  and  bj  condemnation  to  the  use  of 
water  from  a  great  pond  in  the  town;  they  be- 
ing property  rights. 

Case  reserved  from  Supreme  Judicial 
Court,  Worcester  Coun^;  Henry  K.  Braley, 

Judge. 

Petition  by  the  Gardner  Water  Company 
against  the  Inhabitanta  of  the  town  of  Gard- 
ner. Case  reserved  on  ttA»  report  of  com- 
missioners to  award  the  petitioner  compen- 
sation for  a  water  plant  taken  by  the  town. 
Award  accepted,  and  judgment  for  the  peti- 
tlouer. 

B.  C  Bnmpns,  T.  B.  Dunn,  and  J  B.  Sul- 
livan,  Jr.,  fbr  petitioner.  Jas.  A.  Stilea  and 
Walter  P.  Hal],  for  rwpondent 

KNOWLTON,  a  J,  TbB  questlona  beforff 
ns  arise  on  the  report  of  commlaslonera  aj^ 
pointed  to  detOTmine  and  award  the  com* 
pensatlon  to  be  paid  by  the  town  ot  Gardner 
tor  the  corporate  property,  rlght%  and  prtvi* 
leges  <tf  the  Gardner  Water  Company,  ac- 
quired by  purchase  1^  vote  of  the  town  un- 
der the  anthorily  of  St  1882,  pw  107,  c  145, 
I  9.  This  statute  tha  charter  under  which 
this  corporatltni  was  dniy  organized  fbr  the 
puriwae  of  famishing  the  Inhabitants  ot 
Gardner  with  water.  By  section  2  ot  the 
statute  (page  105),  the  corporation  was  aiH 
tborind  to  '*tnk^  bold  and  convey  into  and 
through  the  town  tat  Gardner,  or  any  part 
thereof,  the  water,  so  far  as  may  be  neces- 
sary for  the  pnipoee,  ot  any  qning  or  springy 
or  the  Orystal  Lake,  so  called,  within  said 
town,  and  the  wstenT  whldi  flow  Into  and 
from  the  same,  togetb»  with  any  water 
rights  connected  tfaerewitt^'*  ete.  Section  3 
(page  105)  directs  that  it  shall,  "within  sixty 
days  after  taking  fmy  land  or  water  rlghte 
under  the  provlirioiw  ot  this  act  file  and 
canSB  to  be  recorded  in  the  r^flstry  of  deeds 
tor  the  county  of  Worcester,  a  description 
thereof;  *  •  *"  and  the  "title  of  the  land 
and  water  rlgbte  so  taken  shall  vest  in  the 
said  corporation."  On  July  24,  1882,  It  fil- 
ed In  the  ragistry  of  deeds  a  taking  ot  "the 
watery  so  far  as  may  be  necessary  for  the 
purposes  hereinafter  mentioned,  ot  Crystal 
Lake,  so  called,  a  great  pond  •  •  •  and 
the  waters  which  flow  Into  and  from  the 
sam^  together  with  any  water  rights  con- 
nected therewith.  *  *  *  for  the  purpose 
of  supplying  the  inhabitants  of  Gardner  with 
pure  water,"  etc  It  then  constructed  wa- 
terworks, whlOt  w«ne  In  operation  when  ^ 
town  of  Gardner;  under  section  0  of  this  statp 
ate.  voted  to  pnrcbase  "the  corporate  pn^ 
erty,  and  all  the  rights  and  privileges  of  said 
Gardner  Wat»  Company,"  the  price  to  be 
paid  for  which  these  commissioners  were  ap- 
pointed to  determine. 

The  commissioners;  in  that  part  of  the  ra< 
port  which  deals  with  the  watw  rlgbte  at 
the  petitioner,  ruled  as  follows:  That  the 
corporation  "was  entitled,  whenever  the  town 
at  Gardner  ahonld  take  advantage  ot  the  <q^ 
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tton  of  purehaM  gnnted  to  it  by  Bectlon  9, 
to  tbe  fftir  value  at  that  time  of  the  rlgbt 
to  use  and  aeU  fbB  wattfs  of  Crystal  Lake 
[and  any  other  waters  that  may  have  been 
acqolred  by  the  company  under  the  provl- 
fllons  of  secUonfl  2  and  3]  for  the  purpose  of 
funilBhlng  "the  Inhabitants  of  the  town  of 
Gardner  with,  water  tbr  the  puriwBes  enu- 
merated In  section  1.  anbject  to  the  rights  of 
the  state  to  r^nlate  the  rates  charged  by 
the  company  [but  not  to  establish  rates  so 
low  as  to  be  obnoxious  to  the  provisions  of 
the  state  or  federal  OonstltutlonB];  to  an- 
thorlEe  competltton  [either  public  or  private] 
from  wator  sources  other  tium  those  held 
bj  the  company,  and  to  revoke  Qie  compa- 
ny's right  to  use  Qui  public  ways  of  Oardner 
for  tts  pipes  and  hydrante  [thus  leaving  the 
comiMny  with  tin  right  (mly  to  sell  ito  wa- 
ters wholesale  to  a  distributing  cunpany  or 
the  town,  or  to  distribute  through  i^pea  laid 
exdnslvely  on  private  land];  to  revoke  the 
company's  diarter  to  dlspwe  of  any  part  of 
the  waters  of  the  lake  not  required  t<a  the 
supply  of  the  Inhabltante  of  Oardner;  to 
control,  lease,  or  sell  the  use  of  the  lake  for 
flshlns,  boatlns,  ice  cutting,  and  other  pur- 
posea  not  interfering  wltii  tts  use  for  a  wa- 
ter supply  in  Gardner;  to  control  the  qpw- 
atlons  of  the  conq^ny,  and  its  use  of  the  ,wa- 
ter  of  the  lake,  to  the  extent  reasonably  nec- 
essary to  protect  the  pnrltr  of  the  water,  and 
oth«rwiae  to  exercise  over  the  cwnpany  the 
police  power  of  the  atete,  within  the  limits 
set  by  the  state  and  federal  GonstitntlGauL 
*  *  *  In  adopting  this  basis  of  vAluatlon, 
we  assume  that  the  Legislature  contemplat- 
ed that  the  town.  In  purchasing  the  i^roperly. 
rights,  and  privileges  of  the  company,  wotild 
act  In  Its  vrivato  or  proprietary  capacity  as 
a  business  corporation,  i^nd  that  the  price 
shall  be  fixed  as  If  the  purchase  authorized 
by  section  9  was  to  be  made  hy  a  private 
corporation.  We  Include  in  the  apresslon 
*watBr  rlgfats^*  aa  used  in  this  ruling,  all  the 
rights,  privileges,  and  franchises  obtained 
by  the  company  under  Ite  charter  to  sell  and 
distribute  the  waters  of  Crystel  Lake  in  the 
town  of  Gardner,  except  the  right  to  lay 
and  maintain  pipes,  etc,  in  the  public  streets, 
and  to  take  property  by  eminent  domain,  and 
ae  other  rlghte  considered  below  In  No.  T. 
In  valuing  the  company's  water  sources  as 
defined  above^  the  control  and  rlghte  of  the 
atete  in  or  over  the  same  as  therein  set 
forth  are  to  be  borne  in  mind,  as  also  the 
probability  or  Improbability  that  these  pow- 
ers will  in  fact  be  exerctseA"  The  respond- 
ent town  objecte  to  ttils  part  of  the  report, 
and  tiie  ground  of  Ite  objection  Is  stated  In 
a  motion  to  recommit;  in  part  as  follows: 
'That  the  sole  source  from  which  the  com- 
pany obtained  water  to  supply  the  town  of 
Gardner  was  a  source  that  was  publkd  Juris. 
Tbut  the  title  which  the  state  had  In  this 
lake  and  Ite  watos  was  held  In  trust  by  the 
state  for  the  public.  That  tbe  public  own- 
ed, or  was  entitled  to  the  entire  beneficial 


use  of,  the  waters  of  tbe  lake.  That  the 
power  of  the  state  was  limited  to  regulating 
the  public  uses  to  which  the  lake-mlgbt  be 
put,  and  m  deciding  between  tiro  Ineonaiatmt 
uses.  That  the  provlslona  of  diaptw  1^  p. 
105,  St  1882,  so  far  as  these  prorialona  have 
reference  to  Crystal  Lake,  did  not  operate 
to  confer  upon  the  «mipany  (a)  any  j^prle* 
tary  rights  whatsoever;  <b)  aniy  rlglite  In 
to  the  lake,  or  the  waters  thereof,  for  which 
It  was  entttled  to  receive  any  sum  of  mon- 
ey whatever.  That  a  grant  by  the  stete  of 
rlghte  In  or  to  the  lak^  w  the  waters  tiioe- 
of,  which  entitle  the  company  to  a  valnatkm 
on  the  basis  .set  forth  tn  the  report,  would 
deprive  the  public  of  that  bmeflclal  use  to 
which  It  is  entitled.  That  the  grant  os  au- 
thority contained  in  said  chapter  146,  p.  106b 
8t  1882;  was  conferred  witt  an  implied  res- 
ervation of  the  public  right  and  that  aneh 
Implied  reservatton  Is  Incondstent  with  any 
right  on  the  part  of  Qie  company  to  have 
the  lake  m  Ito  waters,  or  any  rti^te  thertin, 
valued  aa  a  pert  of  the  corporate  nwoper^, 
or  aa  one  of  ite  righto  and  privUeges.  That 
said  chapter  146  was.  In  effect,  a  regulatlcai 
and  determination  as  to  diffraent  and  Incon- 
sistent  rights  and  uses  to  which  the  compa- 
ny was  entitled.  That  the  provisions  of  said 
chapter  145  conferred  upon  tiie  company  (a) 
merely  a  loan  of  the  waters;  (b)  a  permis- 
sion to  perform  the  ser?lce  of  delivolng  Hm 
water  to  a  part  of  the  pnbHc  mtlUed  to  it 
which  tbB  Legislature  did  not  Intend  abould 
be  Included  In  the  valuation,  In  case  the  town 
voted  to  purchase^  as  aothorlced  by  sectl<m 
9  of  said  chapter  145.  That  the  rights,  if 
any.  In  and  to  the  waters  of  Crystal  I«ke^  ot 
whatsoever  nature,  passed  to  the  town  on- 
d^  the  vote  taken  April  28.  190^  as  provid- 
ed in  said  section  9.  That  the  said  rlghte 
were  and  are  public  rights,  for  whldi  noth- 
ing can  be  recovered  in  money  by  tiie  com- 
pany from  the  town,**  etc: 

By  the  statute,  the  price  to  be  paid  to  Uie 
fair  valae  of  the  corporate  property,  and  all 
the  rlghte  and  privileges  of  the  corporation, 
without  the  limitation  to  reference  to  rlghte 
under  the  franchise  which  has  been  Inqmed 
to  some  recoit  statutes  providing  for  similar 
purchases.  See  8t  18M,  p.  SSO,  c.  474,  I  1; 
St.  1895,  p.  618;  e.  461«  I  16;  Newburyport 
Water  Company  v.  Newburyport,  168  BCaas. 
641.  47  N.  B.  533;  Gloucester  Water  Supply 
Company  v,  Gloucester,  179  Haas,  866^  60 
N.  B.  977.  In  the  last  part  of  sectlOB  9  the 
tranaactton  Is  called  a  "purchase  of  said  fran- 
chise and  property.** 

The  respondent  in  his  aigumoit  rriles 
chiefly  upon  the  tetft  that  tlie  wato-  rl^te 
granted  ue  to  use  the  waters  of  a  great 
pond.  It  Is  true  that  such  ponds  are  held  by 
the  commonwealth  for  the  braeflt  ot  Oie  pub- 
lic, and  it  Is  not  to  be  resumed  that  the  L^ 
Islatnte  would  attenqit  to  make  any  disposi- 
tion of  their  waters  inconsistent  with  the 
intereste  of  the  public  In  this  case  we  liave 
no  nice  question  as  to  the  power  of  the  Leg- 
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itiature  to  grant  nicb  property  to  an  indlTld- 
nal  Mlely  for  a  private  ose,  for  the  grant  to 
the  petitioner  was  for  an  important  pnbllc 
use.  Of  the  power  of  the  Legtslatore  to  give 
to  a  prirate  colrporatlon,  as  well  as  to  a  city 
or  town,  water  rights  In  a  great  pond,  to  be 
used  In  supplying  Inhabitants  with  water, 
th««  can  be  no  doabt  This  pawa  has  been 
exercised  many  times  in  MassachnsettB.  The 
rights  and  prirll^es  of  this  corporation  in 
the  water,  nnder  the  charter,  are  similar  to 
the  rights  of  a  railroad  company  In  the  land 
taken  for  Its  roadbed.  Sncta  land  can  be  tak- 
en and  held  only  for  a  pnbllc  nse,  but  the  cor- 
poration has  a  Talnable  right  of  pn^erty  In 
it.  While  the  primary  object  In  taking  and 
holding  it  la  the  public  ben^t,  which  alone 
Justlflefl  a  taking  wlthont  the  consent  of  the 
owner,  an  Incidental  object  is  the  hope  of 
profit  to  be  derived  by  the  corpora  timi  from 
the  use  of  It  In  this  retvect  the  tittle  of  the 
present  petitioner  in  the  nse  of  the  water 
does  not  differ  materially  from  the  title  to  a 
railroad  acquired  under  the  right  of  eminent 
domain.  The  act  of  the  Legislatnre  in  grant- 
ing these  water  rights  is  simply  a  regulation 
of  the  public  rights  lo  a  great  pond.  It  makes 
subordinate  all  other  public  rights  which  are 
inconsistent  with  the  exercise  of  this  one. 
West  Roxirary  t.  Stoddard.  7  Allen.  158; 
Rockport  T.  Webster,  174  Mass.  885,  M  N.  B. 
S52;  Watuppa  Reservf^r  Company  r.  Fall 
River.  147  Mass.  MS,  18  N.  E.  466. 1  L.  R.  A. 
466;  Fay  r.  Salem  &  Danrers  Aqueduct  Com- 
pany, 111  Blass.  27;  Attorney  General  v.  Re- 
vere Copper  Company,  162  Mass.  444,  25  N. 
E.  OOS,  9  L.  R.  A.  610.  It  allows  the  corpo- 
ration to  bold  and  exercise  these  rights  as  a 
trustee  for  the  public,  and  at  the  same  time 
permits  it  to  obtain  income  in  its  private  ca- 
pacity from  the  sale  of  the  water.  It  makes 
no  difference  that  there  was  no  private  own- 
ership In  the  waters  of  the  pond  before  the 
enactment  of  the  statute.  Land  which  is  tak- 
en for  a  railroad  under  the  right  of  eminent 
domain  is  not  acquired  and  held  by  virtue 
of  a  transfer  of  the  title  of  the  former  owner 
as  private  property,  but  by  virtue  of  the  pub- 
lic Interest  which  It  la  taken  to  subserve. 
The  valuable  private  Interest  which  the  rail- 
road company  afterwards  has  In  It  Is  Inci- 
dental to  the  pnbllc  use,  but  It  Is  none  the 
less  a  right  of  property,  secured  by  the  fran- 
chise. That  the  right  of  the  petitioner  to 
nse  this  water  was  a  valuable  right  Is  fur- 
ther shown  by  the  fact  that  the  petitioner 
was  compelled  to  make  compensation  to  ripa- 
rian proprietors  on  the  stream  flowing  out 
from  the  pond,  whose  property  was  damaged 
by  the  taking  of  the  water.  To  say  nothing 
of  other  expenses  In  the  constroctlon  of  the 
waterworks,  all  of  which  were  incurred  to 
render  valuable  these  water  rights,  the  pay- 
ments to  mill  ownoTs  on  the  outlet  stream 
were  made  directly  for  the  water  itself,  to  be 
used  for  an  Indefinitely  long  time  In  the  fu- 
tore.  The  petitloner*a  franctiiae  included  the 
Bse  of  valuable  water  rights,  wlilcb  should 


be  paid  f<v  the  respondeat  town.  See 
Com.  V.  Proprietors,  etc.,  2  Gray,  839-347: 
Central  Bridge  Comphny  r.  Lowell,  4  Gray, 
474-480, 

We  are  of  opinion  that  there  was  no  error 
In  this  part  of  the  report  of  the  commisaion- 
ers.  Braintree  Water  Supply  Company  t. 
Bralntree,  146  Mass.  482,  16  N.  B.  420;  In- 
habitants of  West  Springfield  v.  Aqueduct 
Company.  167  Mass.  128,  44  K.  H.  1063.  The 
respondent  m^es  no  ol^cctlcm  to  any  ottaw 
part  of  the  report,  bnt  mores  that  the  rest  oC 
it  be  confirmed. 

The  petitioner  presented  numerous  objec- 
tions to  the  action  of  the  commissioners,  and 
moved  that  their  award  be  recommitted.  In 
the  argument,  howevor.  It  waived  these  ob- 
jections and  its  motion  if  the  court  should  de- 
termine that  the  objection  of  the  respondent 
was  not  well  founded.  On  the  determina- 
tion which  we  have  made,  there  Is  no  occa- 
sion to  consider  other  questions. 

The  entry  will  therefore  be:  Award  ac- 
cepted, and  Judgment  for  the  p^tkmer  on 
the  avrarfi 

(ISS'Mass.  80) 
OOODRUM  V.  GRIMES. 
(Snprame  Judicial  Court  of  Massadiusstts. 
Bristol.   Feb.  24,  1B04.) 

TRUIr-RUUNOB   AFTER  JURY  RBTIRB&-4Z- 
CBFTtONS  TO  ERRORS-NEW  TRIAL 
—TIME  OF  MOTION. 

1.  After  retirement  the  Jury  retnmed  Into 
court  with  the  written  vndlcts,  and  passed 
them  to  the  judg&  who  retained  that  In  favor 
of  defendaot,  and  returned  that  In  favor  of 
plaintiff  with  farther  InstrDCtiona.  The  jury 
retired,  and  again  returned  and  asked  for  fur- 
ther instmctions  ai  to  certain  notes.  The  court 
instructed  that  they  were  not  to  consider  the 
notes.  They  then  asked  if  they  had  not  agreed: 
the  court  said  he  thought  they  had,  and  passed 
the  vtfdict  for  dsfendant  to  the  clerk,  and  the 
jury  was  polled.  Neither  plaintiff  nor  bis  conn- 
jel  were  in  court  when  the  jury  first  return- 
ed, but  plaintiff's  counsel  was  tn  conrt  the  sec- 
ond time,  and  did  not  object  or  except.  HeM. 
that  the  proceedings  were  matters  of  exce^ 
tion,  and  exception  should  have  been  taken  at 
the  time  as  to  matters  transpiring  when  counsel 
was  present,  or  within  the  24  hours  allowed  by 
-rule  48  as  to  these  taking  place  when  eouDsel 
was  absent. 

2.  The  action  of  the  trial  Judge  in  Instructing 
the  jury,  on  returolng  to  the  conrtroom  after 
retirement,  that  in  arriving  at  a  verdict  they 
should  not  consider  certain  notes,  was  an  opin- 
ion given  during  the  course  of  trial,  within  rule 
44,  and  a  motion  for  a  new  trial,  not  filed  with- 
in the  three  days  allowed  by  that  rule,  could  not 
be  sustained, 

S.The  fact  that  plehitiff's  connsel  did  not 
know,  until  after  the  expiration  of  the  time 
within  which  be  might  have  excepted,  that  the 
court  had  retained  a  paper  verdict  for  defend- 
ant, and  had  returned  that  for  plaintiff  to  the 
JuiT  with  farther  Instructions,  gave  him  no 
right  to  except  to  the  overruHnK  of  a  motion 
for  a  new  trial  made  after  the  three  days  lim- 
ited by  rule  44,  vrheo  be  did  not  except  to  that 
retention. 

Exceptions  from  Superior  Court,  Bristol 
County;  Wm.  B.  Stevens,  Judge, 

Replevin  by  one  Goodmm  against  one 
Grimes.   There  wu  Twdlct  tar  d«fendant 


Digitized  by 


Google 


1054 


69  NORTHBAS^ISBN  BBPOBTBB. 


The  court  ovemileil  a  motton  tot  a  new  tcial, 
and  plalntlffl  executed.  Bxcqitkma  over- 
ruled. 

L.  Elmer  Wood,  for  plaintiff,  Jameg  M. 
SwUt  and  Jobn  A.  Kerns,  for  defendant 

BAitKBR,  J.  The  action  is  replevin  for 
goods  which  had  been  morteaged  to  the 
plaintiff  by  the  defendants  intestate.  It  was 
committed  to  a  jury,  who,  after  retiring,  re- 
turned Into  court  with  the  written  verdicts, 
one  for  the  plaintiff  in  the  sum  of  $500,  the 
other  for  the  defendant  in  the  sum  of  $638. 
The  verdlots  were  in  the  usual  way  passed 
to  the  presiding  Judge,  who,  after  examining 
them,  returned  to  them  the  verdict  in  favor 
of  the  plaintiff,  gave  the  Jury  further  instruc- 
tions, and  again  sent  them  out  to  consider 
further,  he  retaining  tbe  verdict  in  favor  of 
the  defendant.  After  some  time  the  Jury 
again  returned  and  asked  for  further  instruc- 
tions, the  foreman  stating  that  from  the  evi- 
dence they  were  not  able  to  find  what  was 
due  the  plaintiff  on  his  notes.  The  Judge 
instructed  them  that  they  were  not  to  con- 
sider the  notes.  The  foreman  then  asked  if 
the  amount  of  the  notes  would  be  deducted 
from  their  finding  for  the  defendant  The 
Judge  replied  that  they  were  not  to  consider 
that  The  foreman  then  said,  "Then  we 
have  agreed  upon  our  verdict  tiaven't  we?" 
and  the  Judge  said,  "I  think  you  have;" 
and  thereupon  the  verdict  for  the  defendant 
wlilch  the  court  had  retained  was  passed  to 
the  clerk,  and  he  asked  the  foreman  and  the 
Jurors  in  the  usual  manner  If  that  was  their 
verdict  to  which,  without  further  proceed- 
ings, they  assented,  and  the  verdict  was  re- 
corded. When  the  Jury  first  returned,  nei- 
ther the  plaintiff  nor  his  counsel  were  In 
court.  His  counsel  was  In  court  when  the 
Jury  returned  the  second  time,  and  did  not 
object  to  the  proceedings,  nor  except  Some 
two  months  or  more  afterwards  the  plaintiff 
moved  for  a  new  trial  because  the  proceed- 
ings In  returning  the  verdict  were  irregular 
and  illegal,  and  upon  the  overruling  of  this 
motion  the  plaintiff  excepted. 

All  the  things  now  complained  of  were 
done  in  the  course  of  the  trial  and  before  the 
verdict  was  returned,  and  all  of  them  were 
matters  for  exception  if  tbe  plaintiff  thought 
there  was  error.  So  far  as  they  occurred 
after  the  Jury  had  first  retired,  and  In  the 
absence  of  counsel,  the  plaintiff  had  24  hours 
under  rule  48,  to  ascertain  them  and  except 
So  far  as  they  took  place  in  the  presence  of 
counsel,  his  remedy  was  to  except  to  them 
at  the  time,  which  was  not  done.  Tbe  action 
of  the  presiding  Judge  was  an  opinion  or  de- 
cision of  tbe  Judge  given  In  the  course  of  the 
trial,  within  tbe  meaning  of  rule  44.  As  the 
motion  for  a  new  trial  was  not  filed  within 
three  days.  It  couid  not  be  sustained  because 
of  the  prohibition  contained  In  Rule  44. 

Tbe  fact  that  tbe  plaintiff's  counsel  did  not 
know,  until  aftra  tbe  expiration  of  the  time 


In  wliich  he  might  have  excepted,  that  the 
paper  verdict  for  the  defendant  was  returned 
by  the  Judge,  if  that  course  was  error,  which 
we  do  not  Intimate  gave  him  no  right  of  ex- 
ception to  the  overruling  of  his  motion  for  a 
new  trial  made  after  tbe  exptratloa  of  the 
time  limited  by  Rule  44,  because  be  bad  had 
an  opportunity  of  excepting  to  that  retention, 
and  did  not  except  Commonwealth  t.  llor^ 
rison,  184  Mass,  189.  The  24  bonrs  allowed 
In  case  counsel  are  absent  when  a  Jury  re- 
turns after  the  case  lias  been  committed  to 
them  are  to  enable  counsel  to  ascertain  what 
has  passed  in  their  absence,  and  give  full 
opportunity  to  except  McCoy  t.  Jordan 
(Mass.)  68  N.  EL  858. 
Elzceptlons  overruled. 

085  Uass.  151) 
SILVA  T.  NDW  ENGLAND  BRICK  Ca 

(Soprame  Judicial  Court  of  Massachasstto. 

Bristol.  Feb.  2B,  1904.) 

EMPLOYER'S  UABILITT  ACT  —  ACTION  FOH 
WRONGFUL  DEATH— DECLARATION— NATUaa 
OF  CAUSE  OF  ACTION— PARTIES  ENTXTZ.BD  TO 
BUS— AMENDMENT  OF  WRIT. 

1.  In  ftD  action  by  an  adnUnlstrator  onder 
the  employer's  liabiilty  set  for^a  wrongful  death 
tbe  declaration  alleged  that  'deceased  left  no 
widow,  but  three  children,  for  whom  the  action 
was  brought.  It  also  alleged  that  he  was  In- 
stantly killed,  and  It  so  appeared  on  the  trial, 
when  defendant  moved  for  a  verdict  on  tha 

S-ound  that  tbe  administrator  could  not  sae. 
eld.  that  the  allegations  showed  that  the  cause 
of  action  relied  on  was  the  right  of  recovery 
given  by  the  statate  to  the  ntut  of  kin  in  caaea 
of  instant  death,  and,  aa  the  mistake  therefore 
appeared  to  be  not  as  to  the  nature  ot  the  cause 
of  action,  but  tn  supposing  that  the  adminla- 
trator  could  sue,  the  conrt  should  have  then  al- 
lowed an  amendment  of  the  writ  to  bttog  in  the 
proper  parties. 

Report  from  Sup^>r  Ooint,  Brlatxri  OomK 
ty;  W.  O.  Walt  Judge. 

Action  by  William  D,  Sllva,  admlnlstntar 
of  Linnet  Da  Gunba,  deceased,  agalnat  "aie 
New  EIngland  Brick  Company.  ▲  TNdlct  wu 
ordered  (or  defendant  and  tbe  com  reported 
to  determine  whetiier  the  coort  had  power  to 
allow  an  amendment  of  the  writ  Inserting  as 
plaintiffs  tbe  widow  and  children  of  deceae- 
ed.  Amendments  to  be  made,  and  case  to 
stand  for  trial. 

Chaa  C.  Hagerty  and  Fredk.  8.  Hall,  for 
philntlff.  Walter  I.  Badger  and  Wm.  H. 
Hitchcock,  for  def^dant 

MORTON,  J.  This  is  an  actlcm  of  tort 
under  tbe  employer's  liability  act  so  called, 
brought  by  the  platotiff,  as  administrator  ot 
the  estate  of  Llnnel  Da  Cunba,  who  was 
killed  by  the  caving  In  of  a  bank  of  day  in 
tbe  brickyard  of  the  defendant  where  he  was 
employed.  Due  notice  of  tbe  time,  place,  and 
cause  of  Injury  were  given  as  required  by 
statute.  Tbe  declaration  allies  that  the  de- 
ceased was  instantly  killed,  and  at  tbe  trS»l 
It  appeared  that  such  was  the  case.  Tbere- 
vpon  the  defendant  moved  that  a  verdHet  bs 
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directed  for  It  on  the  gronnd  that  the  action 
could  not  be  malatalned  by  the  administra- 
tor. The  plaintiff  moved  to  amend  bis  writ 
InsertlDg  as  plalntlfTs  the  names  of  the 
widow  and  children,  and  alleglnlr  that  they 
were  dependent  on  bis  wages  tor  support, 
and  that  the  action  was  broi^bt  tor  their 
benefit.  This  motion  was  denied  on  the 
ground  that  It  introduced  a  new  cause  of 
action,  and  the  court  had  no  power  to  allow 
It,  and  a  rerdict  was  ordered  for  the  defend- 
ant. The  plaintiff  duly  excepted  to  these 
roUngB.  The  case  la  hen  on  a  r^KHt  made 
by  the  presiding  jnetlce  at  the  request  of  the 
parties.  If  tiie  court  had-  the  power  "to  al- 
low  the  amendment,  then  appropriate  amend- 
ment 18  to  be  made,  and  the  case  stand  for 
trial.  If  not,  judgment  la  to  be  mtered  on 
tbe  verdict" 

We  think  tbat  tbe  court  had  powar  to  al* 
low  the  amendment  Tbe  declaration  alleges 
In  so  many  irorb  "that  said  deceased  left 
no  widow;  but  three  children,  for  whose  use 
and  boi^t  this  actlcm  Is  brought"'  This, 
taken  In  connection  wltb  tbe  farther  allega- 
tion that  tbe  deceased  was  Instantly  killed, 
sbows,  it  seems  to  ns,  tbat  the  eanse  ct  ac- 
tion Intended  to  be  relied  on  was  ttie  right 
of  recoTery  glren  by  the  Matote  to  the  next 
ot  Un  in  cases  of  instant  death.  Tlie  fitct 
tliat  the  death  is  alleged  to  bare  bem  Instan- 
taneous  shows  that  tbe  cause  itf  action  in- 
tended to  be  relied  on  could  not  taaTO  been 
the  right  that  Is  given  to  the  administrator  to 
reoorer  for  death  In  cases  wtaoe  ttw  death  ia 
not  lastantaneons,  or  where  It  la  preceded 
1^  a  period  nt  consdons  soflering.  l%e  mis* 
take  arose  not  tn  regard  to  the  nature  df  the 
cause  of  action,  but  In  supposing  that  the 
administrator  was  llie  party  in  whose  name 
tbe  action  should  be  brought  And  in  such  a 
case  it  is  plain  that  tbe  court  has  power  to 
allow  an  amendment  bringing  tbe  prefer 
parties.  Adams  t.  We^  174  Mass.  45,  S4 
N.  B.  8S0;  Lewis  t.  Austtn,  144  Mass.  883,  U 
N.  B.  B88;  Hutchinson  t.  Tucker,  124  Mass. 
240. 

Appropriate  amendm«it8  to  be  maOa,  and 
ease  to  stand  for  trial. 


aSB  Man.  n) 

OATIN  T.  FALL  RITBB  AUTOMATIO 

TEILEPHONE  00. 

QSopreme  Judicial  Court  of  Massachusetts. 

Bristol.   Feb.  24,  1904.) 

KASTBR  AND  SERVANT— IN JVRT  TO  SERVANT 
—OBVIOUS  DANGER— DUTY  TO  WARN— CON- 
TSIBUTORT  NEOLIGBNCB. 

1.  Plaintiff,  a  man  40  years  of  age,  was 

employed 'by  defendant  telephone  company  in 
line  coDBtractioD,  and  while  raiHing  a  pole  plain- 
tiff and  a  co-employ6  were  stationed  near  a 
snatch  block  to  pull  a  rope  which  led  from  the 
pole  toward  tbe  block.  The  power  was  applied 
by  horses,  and  plaintiff,  who  stood  with  his 
iunds  ca  tbe  rops  when  the  order  was  givsB 


for  the  horeea  to  move,  continued  to  hold  onto 
the  rope,  whoi  the  man  in  front  of  bim  was 
palled  arainst  plaintiff,  and  plaintiff's  band  was 
drawn  iDto  the  block.  Held  that,  since  the 
whole  apparatus  was  open  to  riew,  and  its  oper- 
ation plain,  plaintiff  could  not  recover  on  the 
ground  that  he  did  not  know  of  the  danger  If 
he  continued  to  bold  tbe  rope,  and  that  it  was 
defendant's  duty  to  warn  him. 

2.  Plaintiff  was  guilty  of  contributory  negli- 
gence either  In  not  seeing  the  block  or  fn  not 
appreciating  tbe  danger,  or,  if  be  did  appreciate 
It.  in  continuing  to  clasp  tbe  rope  after  the  gift- 
ing of  the  order  to  move  the  horses,  which 
precluded  a  recovery. 

Exceptions  ftom  Superior  Court  Bristol 
Ooun^;  Frederick  Lawton,  Jndga 

Action  by  one  Gavin  against  the  Fall  River 
Automatic  Telephone  Company,  From  a 
Judgment  In  favor  of  plaintiff,  defendant 
brings  exceptions.  Sustained. 

J.  W.  CummingB  and  B.  Hlgglnsou,  for 
Itlalntlff.  Richard  P.  Borden  and  Robert  C. 
Davis,  for  defendant 

BARKER,  J.  The  plaintiff  was  stationed 
near  a  snatch  block,  and  his  duty  was  to 
help  pull  towards  tbe  block  a  rope  which 
led  from  It  to  a  telephone  pole  about  to  be 
raised.  The  power  to  be  applied  to  raise  the 
pole  was  that  of  a  pair  of  horses,  which  were 
at  one  end  of  a  low  wagon  on  which  was  a 
derrick.  The  snatcb  block  was  at  tbe  other 
end  of  tbe  wagon.  The  plaintiff  stood  with 
bis  bauds  on  the  rope  two  feet  or  more  from 
the  block.  Wben  an  order  was  given  for  the 
horses  to  go  ahead,  the  rope  was  drawn 
through  the  block  toward  tbe  wagon,  thus 
tending  to  bring  the  bands  which  were  grasp- 
ing tbe  rope  toward  tbe  block.  When  the 
horses  started,  the  plaintiff  and  the  man  who 
was  next  him,  and  also  grasping  tbe  rope, 
but  farther  from  the  block  than  tbe  plaintiff, 
held  to  the  rope,  the  man  next  tbe  plaintiff 
was  pulled  against  him,  and  bts  band  was 
drawn  Into  tbe  block.  The'  plaintiff  was  40 
years  of  age,  and,  although  he  bad  not  han- 
dled ropes  before  tbat  occaalon,  tbe  whole 
apparatus  was  open  to  view,  and  Its  arrange- 
ment and  operation  were  so  plain  tbat  he 
cannot  be  allowed  to  recover  on  tbe  ground 
tbat  he  did  not  know  that,  If  he  continued  to 
grasp  the  rope  after  the  horses  started,  there 
was  danger  that  his  band  would  be  drawn 
Into  tbe  block,  or  on  the  ground  tbat  It  was 
tbe  defendant's  duty  to  explain  to  him  that 
obvious  danger,  and  to  warn  him  against  it 
The  plaintiff  himself  was  negligent  either  in 
not  seeing  tbe  block,  or.  If  be  saw  It,  in  not 
appreciating  the  danger,  or.  If  he  appreciated 
It,  in  incurring  It  by  continuing  to  grasp  the 
rope  after  tbe  giving  of  tbe  order  for  the 
horses  to  go  ahead.  If  that  order  was  too 
quickly  given.  It  nevertheless  was  an  under- 
stood signal,  and  due  care  required  the  plain- 
tiff, upon  bearing  it  at  once  should  let  go 
of  the  rope. 

Exceptions  sustained. 
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UNITED  SHOE  MACHINERY  CO.  t.  HOLT 
•t  a]. 

(Stipnms  Judicial  Court  ot  Massachuaetta. 
Snflolk.  Feb.  26. 1901.) 

BQUITABLB  RBPL&nN-TROVSR-CONVBRSI<»« 
BY  X^SBB  OF  GOODS— MEASURB  OF  DAU- 
AOES— JOIKDBR  OF  DEFENDANTS. 

1.  Where  a  lessee  ot  lasting  machine!  eoD- 
TOrted  them  hj  selling  them  to  another,  who 
Rhipped  them  to  a  foreign  market,  the  measure 
of  damages  is  the  local  market  value,  not  the 
value  on  the  foreign  market  less  a  sum  repre- 
■enting  the  expense  and  risk  of  sending  them. 

3.  where  plaintiff  sought  by  bill  in  equity  to 
obtain  poaseeefon  of  machines  which  a  lessee 
bad  converted  by  selling,  and  in  an  interlocor 
ton  decree  the  court  found  that  the  machines 
had  been  shipped  out  of  the  state,  and  directed 
the  defendant  to  file  his  answer  before  it  was 
dae,  the  defendant  waived  any  objection  to  the 
equity  jurisdiction  of  the  court  by  gtrfng  to  a 
bearing  before  a  master  for  ass^ment  of  dam- 
ages on  an  answer  which  did  not  set  up  the 
objection. 

3.  Where  the  lessee  of  property  for  a  term 
sella  it  absolutely,  the  owner  has  the  immedi- 
ate right  of  Dossession,  and  may  maintain  tro- 
ver, though  the  term  has  not  expired. 

4.  Where,  In  eauitable  replevin,  after  it  ap> 
peered  ot  record  that  the  goods  sought  to  be  re- 
covered had  been  shipped  out  of  the  state,  and 
the  bill  was  retained  for  the  assessment  of 
damages,  the  defendant  consented  to  making 
other  persons  parties  defendant,  it  is  too  late, 
after  the  conclusion  of  the  taung  of  evidence 
before  a  master,  for  him  to  object  that  tber  can- 
not be  held  Jointly.  . 

Appeal  from  Superior  Court,  Saftolk  Coon- 
ty;  Edw.  P.  Pierce,  Judge. 

Bill  In  equity  by  the  United  Shoe  Machin- 
ery Company  against  J.  8.  Bolt  and  others. 
From  a  decree  In  favor  of  plaintiff,  defendant 
Holt  appeals.  Affirmed. 

John  B.  Orowley  and  Watter  A.  Bale,  fdr 
appellant.  BrandelB,  Dunbar  &  Nutter, 
Bdvd.  F.  McClennen,  and  Walter  Hellbom, 
for  appellee. 

LORINO,  J.  By  the  bill  In  this  suit,  when 
It  was  filed,  the  plalntlfT  sought  to  obtain 
possession  of  26  lasting  machines  which  had 
been  leased  to  J.  H.  Winchell  &  Co..  and  sold 
outright  by  tbem  to  the  defendant  Holt  for 
$300.  By  what  is  entitled  an  "interlocutory 
decree,"  but  which  apparently  was  made  on 
a  motion  for  a  temporary  injunction,  It  was 
found  that  the  machines  had  been  shipped 
out  of  the  commonwealth,  and  the  defendant 
was  directed  to  file  hfs  answer  before  it  was 
due.  This  was.  In  effect,  an  order  that  the 
bill  be  retained  for  the  assessment  of  dam- 
ages, which  was  the  only  relief  which  could 
be  given.  The  case  was  sent  to  a  master  by 
an  order  which  Is  not  included  In  the  record. 
From  the  master's  report.  It  appeared  that 
the  26  machines  In  question  were  made  by 
the  Boston  Lasting  Machine  Company  and 
leased  to  J.  H.  Winchell  &  Co.  In  1891-93. 
The  lessor  sold  Its  Interest  In  all  Boston  last- 
ing machines  to  the  plaintiff  In  October,  1900, 
and  the  sale  to  the  defendant  Holt  was  in 
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March,  1901.  It  appeared  tbat  at  some  tune 
between  1S93  and  1901  the  plaintiff  bad  come 
into  control  of  the  Hand  Method  lasting  ma- 
chine, and  that  the  plaintiff  found  It  to  be 
for  its  interest  to  sell  the  Hand  Method  ma- 
chine In  preference  to  the  Boston  machine. 
As  showing  that  there  was  a  market  for  the 
Boston  machine  In  Boston  after  the  plaintiff 
had  taken  up  the  Hand  Method  machine,  evi- 
dence was  admitted  **that  some  manufac- 
turers had  refused  to  suirender  their  leased 
machines,"  and  "there  were  also  occasional 
orders  for  It  from  abroad."  It  was  also 
found  by  the  master  tbat  "these  machines 
were  sold  by  the  .Boston  Lasting  Oompany, 
and  the  complainant  aa  Its  anccessor  In  Bos- 
ttm,  in  quantity,  for  resale  abroad,  with  the 
collateral  agreement  that  they  were  to  go  out 
of  the  country,  and  that.  If  any  should  after- 
wards be  returned  to  the  United  States,  the 
title  to  such  machines  so  returned  should  re- 
vest In  the  Boston  Lasting  Blachlne  Compa- 
ny, or  In  the  complainant.  Its  successor." 
The  master  also  found  that;  "under  the  above 
conditions,  sales  of  the  Boston  lasting  ma- 
chines in  quantity  have  l>een  made  within 
the  last  three  years  In  Boston  by  the  Boston 
Lasting  Machine  Company,  or  by  the  com- 
plainant as  its  successor,  at  two  hundred 
and  fifty  dollars  a  machine,  and  that  said 
machines  were  subsequently  resold  abroad 
for  five  hundred  dollars  each;  and  this  I  find 
08  a  fact  The  purchasers  of  these  machines 
in  quantity  to  be  sent  abroad  were  corpora- 
!  tions  distinct  from,  bnt  controlled  by,  the 
Boston  Lasting  Machine  Company,  or  the 
complainant  as  its  successor.  The  sales  of 
the  machines  to  such  corporations  were  out- 
right sales,  and  the  Jobbing  corporation  re- 
ceived the  profit  on  a  resale  of  the  machine 
abroad  for  five  hundred  dollars,"  and  tbat 
"Boston  lasting  machines  to  be  used  in  the 
United  States  were  not  sold,  but  were  leas- 
ed, for  the  life  of  the  patents  thereoo.  to 
boot  and  shoe  manufacturers  throughout  the 
cotmtry.  by  a  written  leaae."  Officers  of  the 
Boston  Lasting  Company  and  of  the  plaintlfl 
company  testified  that  "the  fair  market  Talne 
of  a  Boston  lasting  machine  was  five  hun- 
dred dollars,  or  from  five  hundred  to  one 
thousand  dollars,"  and  one  of  the  partners 
of  J.  H.  Wincbell  &  Co.  testified  **that  ttae 
market  valne  of  the  twenty-six  machines  was 
three  hundred  dotlara";  bnt  he  also  testi- 
fied that  "be  had  never  known  of  the  s^le  of 
a  Boston  lasting  machine,  and  bis  only 
knowledge  of  the  market  value  of  shoe  ma- 
chinery was  derived  from  bis  purchase  of  va- 
rious kinds  of  sfaoe  machinery  for  his  own 
nse  at  different  times."  The  master  found 
"that  In  1901  there  was  still  some  demand  for 
the  Boston  lasting  machine^  principally  from 
abroad,  and  that,  when  one  was  sold.  It  was 
still  sold  in  the  United  States  to  go  abroad, 
for  two  hundred  and  fifty  dollars";  reported 
all  the  facts  bearing  upon  the  market  value 
of  Boston  lasting  machines  in  March,  IS&li 
and  ruled  "that  tba  market  value  of  a  new 
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Boston  lasting  macblne  In  March,  1601,  was 
tbe  price  at  which  It  was  sold  in  quantity  in 
Boston  to  jobbers  for  resale,  abroad,  to  wit, 
two  hundred  and  fifty  dollars,  and  not  the 
price  for  which  It  was  sold  by  the  Jobbers 
abroad,  to  wit.  fire  hundred  dollars";  and, 
"assnmlng  this  ruling  to  be  correct,"  he  found 
"that  the  market  value  of  these  twenty-six 
secondhand  machines  In  March,  1901,"  was 
$185  each. 

1.  The  plalntifF  has  raised  the  question  of 
the  correctness  of  this  ruling  and  finding  by 
the  third,  fourth,  fifth,  seventh,  and  elgbtb 
exceptions  taken  by  him  to  the  master's  re- 
port. Where  a  defendant  is  liable  for  con- 
verting an  article  of  personal  property  which 
has  8  market  value  in  Massachusetts,  the 
measure  of  damages  is  to  be  ascertained  by 
its  tnarket  value  here,  and  not  by  the  value 
which  it  may  be  found  to  have  here  by  de- 
ducting from  its  market  value  in  a  foreign 
market  a  sum  which  would  fairly  represent 
the  expense  and  risk  of  sending  It  to  the  for- 
eign market  This  was  assumed  to  be  the 
law  in  Glaspy  v.  Oabot,  135  Mass.  435. 
There  may  be  cases  in  which  the  evidence 
warrants  the  ruling  that  the  damages  are  to 
be  measured  by  the  market  value  In  the  do- 
mestic or  In  the  foreign  market.  See  CkwI- 
Idge  V.  Choate,  11  Mete.  79.  This  is  not  sucL 
a  case.  On  the  facts  found  by  the  master, 
the  only  market  for  these  machines  in  Mass- 
achusetts was  to  Jobbers  for  export.  The  de- 
fendant Holt  sent  the  machines  abroad,  and 
sold  them  there;  that  is  to  say,  he  did.  what 
a  Jobber  for  export  would  have  done,  bad  he 
bought  the  machines.  We  are  of  opinion 
that  the  ruling  was  right 

2.  By  his  eighteenth  request  for  a  ruling 
to  be  made  by  the  master,  the  defendant  un- 
dertook to  object  to  the  Jurisdiction  of  the 
cotirt  by  reason  of  the  fact  that  on  the  facts 
existing,  or  supposed  by  the  plaintiff  to  ex- 
ist, when  the  bill  was  brought,  there  was  no 
Jurisdiction  in  equl^.  and  for  that  reason 
the  bill  could  not  be  retained  for  the  assess- 
ment of  damages.  But  as  we  have  already 
said,  the  fact  that  the  machines  had  been 
stiipped  out  of  the  commonwealth  was  found 
as  a  fact  in  the  "Interlocutory  decree"  made 
December  9,  1901,  directing  the  answer  to  be 
filed  before  it  was  due  under  the  rules.  Aft- 
er this  the  suit  was  retained  for  the  assess- 
ment of  damages.  The  defendants  waived ', 
tills  objection,  if  the  objection  was  a  good 
one,  by  going  to  a  bearing  before  a  master 
on  an  answer  In  which  this  objection  was  not 
set  op. 

3.  By  his  exception  to  the  master's  report 
In  not  giving  the  first  second,  third,  fourth, 
fifth,  and  sixth  rulings  of  law  requested  ^ 
him,  the  defendant  lias  raised  the  objection 
that,  until  the  lease  bad  been  terminated  by 
the  plaintiffs,  ;i.  H.  WInchell  &  Co.  had  the 
right  of  possession,  and  therefore  that  neither 
•qnltable  replevin  would  Usb  on  wUch  Jn* 


risdlction  this  bill,  as  orlglnaiiy  brou^t  was 
founded,  nor  would  an  action  of  trover  lie, 
for  which,  In  effect  the  bill  was  retained. 
Possession,  or  an  immediate  right  to  posses- 
sion, is  necessary,  to  maintain  equitable  re- 
plevin, as  well  as  an  action  of  trover  or  a 
writ  of  replevin;  but  where  a  bailee  misuses 
the  subject  of  the  bailment  as  be  does  in 
case  of  an  absolute  sale  transferring  the 
whole  property,  the  ballm«it  Is  ended,  and 
the  general  owner'  has  immediate  right  of 
possession,  oa  which  be  can  maintain  trover. 
The  point  is  concluded  by  the  decision  in 
Carter  v.  Kingman,  103  Mass.  517,  although 
not  discussed  In  terms  in  the  opinion.  But 
it  is  a  matter  which  is  well  settled.  See 
Putnam.  J..  In  Ayer  v.  Bartlett  9  Pick.  IB«. 
160;  Fenn  v.  Blttleston,  7  Ex.  152;  Cooper 
V.  Willomatt  1  C.  B.  672;  Bryant  v.  Wardell, 
Z  Sx.  479;  Tarrant  v.  Thompson.  6  B.  &  Aid. 
826;  Johnston  v.  Whlttemore,  27  Mich.  468; 
Grant  v.  King,  14  Vt  387;  Sanborn  v.  Col- 
man,  6  N.  H.  14,  23  Am.  Dec.  703.  The  rea- 
son why  the  action  failed  in  Newhali  v. 
Kingsbury.  ISl  Mass.  446,  and  In  Raymond 
Syndicate  v.  Gnttentag.  177  Mass.  662,  69 
N.  E.  446,  was  because,  when  the  vrrit  was 
taken  oat  nothing  beyond  an  assignment  of 
the  bailee's  interest  or  what  was  tantamount 
to  that  bad  taken  place;  and  ordinarily  a 
lessee  or  conditional  vendee  has  a  right  to 
transfer  his  Interest  See  Olaspy  t.  Oatmt 
135  Mass.  435.  440. 

4.  By  an  exception  to  the  master's  report 
for  not  giving  the  nlntb  mling  requested  by 
him.  the  defendant  Holt  objects  that  h^  and 
J.  H.  WInchell  &  Co.  cannot  be  Jointly  h^d 
In  this  suit  It  Is  true  that  In  an  action  of 
replevin,  two  persons  cannot  be  made  parties 
defendant  merely  because  they  are  Jointly 
liable  in  trover.  Richardson  v.  Reed,  4  Gray, 
441,  64  Am.  Dec.  77.  And  it  may  be  assum- 
ed that  the  same  rule  applies  In  equitable 
replevin.  But  It  appears  that  the  defend- 
ants J.  H.  WInchell  ^  Co.  were  made  parties 
defendant  by  an  amendment  to  the  bill,  con- 
sented to  by  the  defendant  Holt,  after*  it  had 
appeared  of  record  that  the  goods  had  been 
shipped  out  of  the  commonwealth,  and  the 
bill  had  been  retained  for  the  assessment  of 
damages.  In  an  action  of  trover  the  seller 
and  the  purchaser  can  be  jointly  held  liable. 
Smith  V.  BrlggB,  64  Wis.  497,  25  N.  W.  658; 
Grant  v.  King,  14  Vt  367.  See  McAvoy  v. 
Wright  137  Mass.  207,  210.  It  is  not  neces- 
sary to  point  out  that,  on  the  conclusion  of 
the  taking  of  evidence  before  the  master.  It 
Is  too  late  to  take  an  objection  of  this  kind. 

5.  We  find  no  error  of  law  In  the  finding 
of  the  master  as  to  the  damages  due. 

6.  The  other  questions  have  not  been  ar- 
gued. If,  under  these  circumstances,  the  de- 
fendant could  be  treated  as  not  waiving  them 
by  stating  that  be  does  not  do  so.  It  Is  enough 
to  say  that  we  see  no  eiror  of  law  in  them. 

Deoee  afOrmed. 
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FRANKS  T.  BDIMBEBO. 

(Supreme  Judicial  Court  of  Massacfaosetta. 
Worcester.   F^.  24,  1904.) 

3TIDGMKNT— ENFORCKMHNT— SBT-OFP  OP  JUDO- 
MENTS  —  STATUTORY  PROVISIONS  —  ASSIQN- 
MKNT  OF  DBMAND-SFFBCT  ON  RIGHT  OF 
8BT-0FP. 

1.  The  clause  In  Ber.  Laws,  c  170.  I  %  pro- 
viding tiiat,  if  an  acUon  is  brought  bj  a  per- 
son who  is  not  an  inhabitaat  of  the  common- 
wealth, be  sbaU  be  held  to  answer  to  any  action 
tovught  against  him  In  the  commonwealth  by 
the  defmaaot.  If  the  demands  are  such  that 
the  judgments  ma;  be  set  off  one  against  the 
other,  gives  the  absolute  right  to  set  off  jndg- 
ments  ui  the  cases  specified,  while  the  clause  in 
the  section  declaring  that,  if  there  are  several 
defendants  in  the  original  action,  each  at  them 
may  bring  such  cross-action  against  the  ori^ 
Inal  plaintiff,  and  may  be  allowed  to  set  off  his 
jndgment  a^inst  that  recovered  against  him- 
self and  codefendants  as  if  the  latter  judgment 
had  been  against  himself  alone,  places  the  right 
to  set  off  judgments  in  the  cases  specified  in 
the  diftcretion  of  the  eonrt. 

2.  The  assignment  of  a  demand  of  a  nonresi- 
dent of  the  state  to  a  third  person  after  the 
bringing  of  an  action  on  the  demand  in  the 
courts  of  Massachusetts  does  not  destroy  de- 
fendant's statatory  right  to  bring  an  action 
against  the  original  plaintiff  with  a  view  ot 
setting  off  the  judgments  obtained  <nw  againat 
the  other. 

Appeal  team  Superior  Goort,  Wonwrttt 
County;  F.  A.  Gssklll,  Jodgb 

Action  Isaac  H.  Franks  against  Ellas 
Bdlnberg,  From  an  mUer,  entered  on  the 
motion  of  defendant,  that  the  Judgmmta  re- 
covwed  the  parties  against  each  other 
may'be  set  off  one  against  tiie  otiur,  he  ap- 
peals. Modified. 

Boekvood  Hoar  and  Simon  G.  Friedman, 
for  appellant  Geo.  8.  Taft,  Ernest  I.  Mor- 
gan, and  Balpb  A.  Stewart;  tor  appellee; 

HAMMOND,  J.  GonrtB  have  the  power  at 
common  law  to  set  off  Judgments.  This  pow- 
er Is  said  to  be  vested  In  them  "by  virtue  of 
their  superintendence  of  all  legal  proceed- 
ings before  them,"  and  Its  exercise  la  at  the 
discretion  of  the  court  Makepeace  t.  Goates, 
8  Mass,  461;  Ames  v.  Bates,  119  Maes.  397. 
But  there  are  certain  statutory  provisions 
with  reference  to  suits  between  a  nonred- 
dent  plaintiff  and  a  resident  defendant,  and 
the  question  Is  whether  the  resident  defend- 
ant is  entitled  to  a  set-off  of  judgments  In  a 
case  like  the  one  now  before  us. 

By  the  original  act  giving  to  a  resident  cit- 
izen a  special  right  to  bring  a  cross-action 
when  sued  by  a  nonresident,  It  is  provided 
that,  when  each  of  the  parties  "shall  have 
obtained  judgment  against  the  other,  upon 
the  application  of  either  party  to  the  court 
which  rendered  such  judgment  against  him 
or  them,  the  saW  court  Is  authorized  and 
directed  to  offset  the  said  judgments  (except- 
ing the  taxable  costs)  against  each  othef,  and 
to  cancel  tbcm  so  far  as  to  leave  only  the  bal- 
ance of  the  largest  Judgment  to  be  executed." 
The  rls^t  given  by  this  statute  was  absolute. 
The  commissioners  npcm  lbs  Berlsed  Stat 


utes  foimd  tbis  law  still  existing,  and  they 

dealt  with  the  subject  by  reporting  In  chap- 
ter 90  of  the  revision  three  sections,  as  fol- 
lows: 

"Sec.  44.  When  an  action  Is  brought  In  this 
state  by  any  person  who  Is  not  an  Inhabitant 
thereof,  or  who  cannot  be  found  therein  to 
be  served  with  process,  he  shall  be  held  to 
answer  to  any  action  brought  against  hbn 
here  by  the  defendant  In  the  first  action: 
provided  that  the  demand  In  the  two  cases 
be  of  such  a  nature  that  the  Judgment  or 
execution  in  the  one  case  can  be  lawfully  set 
off  against  the  Judgment  or  execntion  in  the 
other. 

"Sec.  4S.  If  there  are  several  defendants  In 
the  original  action,  each  of  them  shall  be  an- 
thorized  to  bring  such  cross  action  against 
the  original  plalntlfT,  and  npon  recovering 
judgment  therein,  he  may.  In  the  discretion 
of  the  court,  be  allowed  to  set  off  his  Judg- 
ment against  that  which  may  be  recovered 
against  himself  and  his  co-defendants.  In  like 
manner  as  If  the  lattw  Judgment  bad  been 
against  himself  alone." 

Section  47,  which  Is  new,  provides  for  con- 
tinuances of  the  cases  so  as  to  enable  the 
abaeilt  party  to  defend  the  action  against 
him,  and  to  enable  either  party  to  set  off  bis 
Judgment  or  execution  against  tbat  which 
shall  be  recovered  against  blm. 

The  legislative  committee  to  whom  tbe  re- 
port of  the  commissioners  was  referred  sug- 
gested no  amendment  to  these  sections,  but 
the  second  section  was  amended  by  the  Leg- 
islature by  striking  out  the  words  **ln  the 
discretion  of  the  court,"  and,  as  thus  amend- 
ed^ the  sections  were  enacted  as  Rev.  St 
1836,  c.  90,  Si  49,  50,  52,  and  ever  since  have 
beeit  in  force.  Gen.  St  1860,  c.  126,  SI  2,  3, 
5;  Pub.  St  1882,  c.  164,  H  2,  3.  5;  Bev.  Laws, 
c.  170,  89  2,  4.  It  Is  plain  from  the  remarks 
of  the  commissions  concerning  these  sec- 
tions that  they  did  not  Intend  to  change  tbe 
law  then  existing  by  virtue  of  St  1823,  c; 
118,  or  that  the  contrast  In  sections  49  and  SO 
should  be  between  two  different  cases  of  per- 
missive set-off,  at  the  discretion  of  the  court, 
but,  on  the  contrary,  they  Intended  tbe  con- 
trast In  those  sections  to  be  between  the 
ease  where  the  defendant  In  the  original  ac- 
tion la  the  plaintiff  In  the  cross-action,  on  tbe 
one  hand,  and,  on  tbe  other  band,  tbe  case 
where  there  are  several  defendants  in  Vib 
original  action,  and  one  or  more  crow-ac- 
tions are  brbugbt  by  them,  and  tbat  In  ttw 
first  case  tbe  right  to  set-off  should  be  abso- 
lute, and  In  the  second  it  should  be  at  tbe 
discretion  of  tbe  court  While  It  Is  true  tbat 
In  the  Interpretation  of  a  statute  the  ques- 
tion Is  not  what  was  the  meaning  or  Inten- 
tion of  the  commlssiODers  who  reported  It 
but  what  was  the  Intention  of  the  Legislature 
which  passed  it,  and  that,  when  the  con- 
struction of  tbe  statute  Is  clear  and  consist- 
ent It  cannot  be  controlled  by  tbtf  sugge*- 
tions  of  the  commlsslonerB  (Bak»  t.  Atlas 
Bank,  0  Mete.  182,  197;  Holbrook     Bliss.  » 
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Allen,  69,  TfSi,  stin.  where  there  Is  a  Bubstan- 
tlsl  doubt  «a  to  tbe  meaning  of  the  language 
usetl  In  a  compilation  of  atatutee,  tbe  atat- 
utee  aa  they  preTlonaly  existed,  especially 
when  taken  with  a  note  by  tbe  commission- 
era  Indicating  an  Intention  to  make  no 
change,  furnish  a  valuable  guide  to  their 
constrnctloD.  Bent  t.  nubbardaton,  188 
Mass.  09,  100. 

OoDslderlDg  the  history  of  the  provtslona 
now  found  In  Rer.  L<aw8,  e.  170,  t  2,  the  evi- 
dent Intent  of  the  commissioners  by  whom 
they  were  originally  framed  to  make  no 
change  In  tbe  thra  existing  taw,  tbe  dlCTer- 
ence  In  the  language  of  the  two  clauses  when 
contrasted  with  each  other,  and  the  reasons 
f  w  the  contraat,  we  are  of  opinion  that,  aa  to 
the  cases  named  In  tbe  first  clause  of  the  sec- 
tion, tbe  right  to  set  off  of  judgments  la  ab- 
solute, except  that  taxable  costs  cannot  be 
set  off,  while,  aa  to  those  named  In  the  sec- 
ond clause,  the  right  la  within  the  discretion 
of  tbe  court 

It  Is  contended  by  the  plaintiff  that,  even  If 
thla  be  the  true  construction  of  the  statute, 
there  should  be  no  set-off  In  this  case,  be- 
cause of  the  assiffnment  by  himself  of  tbe 
foreign  judgment  on  April  18,  1902,  after 
this  suit  was  brought  Without  Inquiring 
or  deciding  whether  this  contention  Is  open 
to  htm  on  this  appeal  (see  VInaJ  t.  Spofford, 
189  Mass.  126,  129,  29  N.  B.  288;  Shepard  T. 
Ijiwrence,  141  Mass.  479,  480,  5  N.  E.  854), 
we  think  this  position  untenable.  The  de- 
mand upon  which  the  judgment  In  tbe  cross- 
action  was  rendered  accrued  to  the  defend- 
ant more  .than  two  years  before  the  assign- 
ment of  the  foreign  judgment  His  right  to 
brtng  his  cross-action  and  have  the  two  do- 
mestic judgments  set  off  against  each  other 
accrued  when  the  plaintiff  sued  out  the  writ 
in  this  present  action.  We  cannot  say,  aa 
matter  of  law,  that  the  mere  fact  of  an  as- 
signment of  the  dnnand  of  the  original  plain- 
tiff to  a  third  person  after  the  brining  of  a 
suit,  which  gave  the  defendant  a  statutory 
right  to  bring  a  cross-action  with  a  view  of 
setting  off  a  demand  coeval  with  that  on 
which  he  had  been  sued,  would  prevent  tbe 
allowance  of  a  set-off  of  the  judgments.  In 
the  absence  of  anything  but  tbe  mere  fact  of 
an  assignment,  It  seems  equitable  to  say  that 
tbe  assignee  took  subject  to  tbe  defendant's 
light  to  bring  bis  cross-action  under  tbe 
statute,  and  have  tbe  judgments  set  off. 

Tbe  result  is  that  Edlnberg  was  entitled 
to  have  the  judgments  exclusive  of  tbe  costs 
upon  the  suits  here  set  off  against  each  other, 
and  that  tbe  order  6t  June  4,  1903,  was  erro- 
neous In  so  far  as  it  directed  that  out  of  the 
funds  In  the  hands  of  the  trustee  there 
should  be  retained  for  the  attorney  of  tbe 
plaintiff  in  this  action  tbe  Item  of  $92.42,  the 
amount  of  the  costs  forming  part  of  the  for- 
eign judgment  The  sum  to  be  retained 
sbould  be  only  ^7.12,  the  costs  In  this  pres- 
ent action;  the  balance  to  be  set  off  as 
prayed  for.  Ho  ordered. 


(185  Mass.  74) 

SMITH  r.  .STTNA  UFB  IN8.  Ca 

(Supreme  Judicial  Court  of  Massachusetts. 

Worcester.   Feb.  24.  1804.) 

ACCIDENT  INSURANCB  —  POUCT  —  CONSTRDC- 
TION-INJURT  IN  RIDING  A  8TBBPLB  CHA8B. 

1.  The  application  for  an  accident  Insurance 
pohcy  reqoirod  tbe  Inaured  to  "fullv"  state  his 
''occupations,"  and  be  aoswered  that  be  was 
a  cotton  manufacturer.  Tbe  policy  also  provid* 
ed  that  it  should  not  cover  lajunes  caused 
"voluntary  ezposnre  to  unnecessary  danger." 
Hdd,  that  he  could  not  recover  for  an  acddmt 
while  riding  a  steeple  Ghaae»  even  though  the 
race  was  for  amateurs. 

2.  Steeple-cbase  riding  being  excluded  from 
tbe  risks  of  an  accident  p<^ley,  tbe  fact  that 
tbe  agent  of  the  insurer  was  aware  that  tbe  in- 
sured occasionallr  rode  such  races  would  not 
affect  the  policy  in  that  respect 

Appeal  from  Supreme  Judicial  Court,  Wm^ 
cester  County. 

Action  by  Harry  W.  Smith  against  tbe 
jstna  life  Insurance  Company.  From  a 
judgment  for  defendant,  plaintiff  appeals. 

riuk  B.  Bmltli,  T.  H.  Chm  u>A  Vmnk 
H.  Dresser,  fur  sibilant  Herbal  Fsrker 
and  Hent7  H.  Vnllar,  for  apptfleeb 

MOBTON,  J.  lUs  Is  an  actton  t»  racoror 
Indemnity  under  an  accident  Insurance  pol- 
icy for  injurlM  received  by  the  plaintiff 
wbUe  engaged  la  ildlag  a  steeple  diase.  Ttae 
ease  wu  beard  ^  ttie  oonrt  v^mi  agieed 
facta,  and  ttae  eovrt  fonnd  and  entered  Judg- 
ment for  tbe  defendant,  and  tbe  plaintiff  ap- 
pealed. 

The  poUey  In  ntt  la  a  renewal  poUey,  and 
tt^lred  June  fl;  1801.  Tbe  accident  oecnrred 
June  1, 190L  Tbe  iwfglnal  policy  was  issued 
In  1886,  and  ran  tat  one  year.  There  have 
beoi  soccesslTe  reoewala  fnm  year  to  year 
as  each  expired.  In  the  application  on  which 
tbe  original  policy  was  Issued,  the  plaintiff's 
occupation  was  stated  to  be  that  of  a  cotton 
manufacturer.  The  application  required  that 
the  "occupation^  oi  the  applicant  **sbonld 
be  fully  sUted."  In  the  policy  tbe  plaintiff 
was  described  as  *^  ootton  mannftctorer  by 
occupation."  Amongst  tte  conditioiis  on 
which  tbe  policy  was  Issued  waa  one  that  tbe 
policy  sbould  not  cover  Injuries  caused  by 
"voluntary  exposure  to  unnecessary  danger." 
On  May  28,  1801,  tbe  defiendant  learned  tbat 
the  plaintiff  engaged  in  steeple-chase  rid- 
ing, and  directed  Its  agent  In  Worces^  to 
caned  the  plaintiff's  poUcy.  <hi  tbe  ground 
that  It  could  not  assume  that  banid  or  take 
tbe  chance  of  a  claim.  Thereupon  the  de- 
fendant's ag«Dt  sent  a  check  for  tbe  nneamr 
ed  premium  to  the  agents  through  whom  the 
plaintiff  had  procured  tbe  policy,  and  to 
whom  be  had  paid  the  premiums,  with  a  re- 
quest to  notify  the  plaintiff  that  the  policy 
had  been  eancded,  and  to  return  it  Tbe 
plaintiff  waa  absent  from  the  city,  and  bis 
bookkeeper  opened  the  letter  containing  the 
notice  and  check,  and,  after  communicating 

Tl.  fles  loniTuiM,  veL  23,  Coat  Dig.  1  tlL 
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wltb  .tbe  RCents  tbrongh  vtaom  tbe  plalntlfl 
bad  obtained  tbe  policy,  and  bring  asrared 
by  tbem  tbat  It  would  be  all  right  to  do  bo^ 
dellT«ed  up  the  policy.  There  was  a  proTl- 
alon  in  the  policy  giving  tbe  defendant  the 
right  to  outcel  It  npim  returning  the  nneam- 
ed  premiam.  Upon  b^ng  Informed  as  to 
what  had  taken  place  In  bis  absence^  tbe 
plalntlft  r^vdlated  what  bad  been  don^  and 
notified  the  defendant  he  held  the  check  sub- 
ject to  their  ordor. 

There  are  two  aHMtions  before  us:  (1) 
Whether  the  plalntUFs  injuries  were  receiv- 
ed In  conseQnence  (tf  a  volanta^  exposure  to 
an  unnecessaxy  danger,  within  the  meaning 
of  tbe  policy;  and  (2)  whether  the  policy  bad 
beoi  duly  canceled  btf  ore  the  accident. 

We  do  not  And  It  necessary  to  consider 
wbetbw  tbe  policy  bad  been  dnly  canceled, 
as  we  ore  of  opinion  tbat  there  was  a  volun- 
tary exposure  to  unnecessary  cUtnger.  Stee^ 
pie-chase  riding,  as  commonly  understood, 
differs  from  ordinary  riding  and  driving,  and 
Involves  elements  of  unusual  hazard  and 
danger.  There  can  be  no  question  tbat  the 
danger  was  unnecessary,  and  tbat  the  ex- 
poBure  to  It  was  voluntary.  There  was  noth- 
ing in  the  description  of  the  occupation  of 
the  plalntlfl  which  induded  ste^le-diaae  rid^ 
ing.  It  cannot  be  said  to  be  an  incident  to 
tbe  occupation  of  a  cotton  mannfaeturer. 
We  do  not  mean  to  say  that  an  accident  pol- 
icy containing  a  prorisliHi  Uke  tbat  contain- 
ed in  tbe  policy  In  this  case  against  volun- 
tary exposure  to  unnecessary  danger  debars 
tbe  insured  from  recovery  If  injured  while 
oigaged  to  the  common  sports  and  amuse- 
ments. But  In  steeple-chase  riding  the  lia- 
bility to  accident  la  much  greater  than  In  tbe 
ordinary  sports  and  amusements.  Tbe  fact 
tbat  the  race  In  which  the  plalntlfl  was  ln> 
jnred  was  for  amateurs  makes  no  dlfleience. 
Neither  does  the  drcomstance  that  the  de- 
fendant's agent  was  aware  that  the  plaintiff 
occasionally  rode  steeplechase  races  make 
any  difference.  Tbe  llabUlty  of  the"  defend- 
ant depends  on  the  terms  of  the  policy,  and 
whether  an  accident  susl^ed  In  steeple- 
chase  riding  comes  within  them.  For  rea- 
sons already  giveut  wo  do  not  think  tbat  It 
does. 

Judgment  affirmed. 


(U6  MM.  71) 

BURNS  T.  DONOGHUE 

(Supreme  Judicial   0>nrt   of  MaBsachusetts. 
Hampden.   Feb.  28.  1004.) 

BASTARDY— CONSTANCY  OP  ACCUSATION— KVI- 
DENCS-INSTRUGTIONS-ILLUaTRATIONS. 

I.  Where,  in  a  prosecution  for  bastardy,  there 
waa  evidence  that  complainant  accnaed  defend- 
ant at  the  time  of  her  travail,  evidence  that 
complainant  bad  Bccneed  defendant  of  being 
tbe  father  of  ber  child  "from  tbe  first,"  ana 
that  her  mother  had  not  "beard  plaintiff  accnae 
any  person  other  than  defendant,"  was  admie- 
Bible,  as  tending  to  show  complainant'a  cod- 

I I.  See  BuUrda,  vol.  f,  Gent.  Dts.  I  US. 


stancy  of  accusation  from  the  time  her  con>- 

Slalnt  was  made  before  the  child  waa  horn,  on- 
er Rer.  Laws,  e.  82,  |  16,  to  corroborate  ber 
evidence. 

2.  In  a  prosecution  for  bastardy,  an  Ulostra- 
tion  by  the  court,  in  an  Instruction  on  the  weigbt 
of  complainant's  evidence,  to  the  effect  It 
waa  a  common  thing  for  tbe  complainant  to 
cling  to  her  story  that  the  connection  hj  which 
the  child  was  begotten  was  in  fact  a  rape,  hot 
that  tbe  fact  that  such  part  of  ciunplalnant's 
story  was  untrue  did  not  neceaaarilr  sliow  that 
CMoplaiaaut'a  accusation  tbat  defendant  waa 
tbe  father  of  the  child  was  ontme^  was  not  er- 
ror. 

Exceptions  finm  Superior  Ourt^  Hampdm 
(bounty;  Albert  Mastm,  Judge. 

James  Donogbue  was'  ccmvlcted  of  bas- 
tardy on  complaint  of  Margaret  Bums,  and 
be  brings  exceptions.   Exceptions  oTermled. 

At  tbe  trial  complainant  testified  to  an  In- 
tlznacy  between  herself  and  defendant,  of  his 
attentions  to  her,  and  th^r  frequent  meet- 
ings In  a  public  park,  but  that  on  July 
1901,  he  visited  her  home,  and  on  that  day, 
when  the  child  was  begotten,  defendant 
came  to  the  kitchen  of  tbe  tenement  where 
complainant  lived  with  ber  parents,  who 
were  absent  at  tbe  tlmei  and  tbat  Imme- 
diately on  entering  the  room  be  turned  and 
locked  the  door  and  came  toward  her;  tbat 
she  ran  into  an  adjoining  room,  and  sought 
to  escape  through  a  door  into  a  hallway  used 
in  common  by  the  tenants  of  the  building; 
tbat  before  she  could  unlock  the  door  last 
mentioned  the  defendant  seized  ber,  and. 
while  she  struggled  and  resisted,  carried  ber 
Into  a  bedroom  adjoining,  threw  her  upon  a 
bed,  and  forced  her  to  submit  On  cross- 
examination  the  complainant  testified  that 
the  tenement  In  question  was  one  of  several 
in  a  building  on  tbe  principal  business  street 
of  Holyoke;  tbat  It  was  a  warm  day,  and 
that  the  windows  were  open;  tliat  tbe  de- 
fendant bad  never  been  in  the  tenem^t  be- 
fore. At  the  time  of  tbe  trial  eomplalnaDt 
was  21  years  of  age,  and  she  stated  that  so 
far  as  she  knew,  defendant  had  no  reason  to 
know  whether  she  was  at  home  or  absent; 
that  when  tbe  child  was  bom  she  accused 
the  defendant  of  being  Its  father.  (Tomplalo- 
anrs  mother  also  testified  that  ber  daughter, 
during  her  travail,  accused  defendant  of  be- 
ing the  father  of  the  child.  The  court  char- 
ged tbe  jury,  at  defendant's  request,  that  the 
burden  of  proof  was  on  the  complainant; 
that  she  must  establish  by  a  fiilr  preponder- 
ance of  tbe  evidence  tliat  defendant  did  the 
act  which  caused  her  pregnancy;  and  tbe 
Jury,  In  passing  judgment  on  ber  testimony, 
were  entitled  to  take  Into  consideration  tbe 
credibility  of  her  statements  as  to  the  cir- 
cumstances under  which  she  alleged  the  act 
was  done,  and  the  incidents  attending  it 
Tbe  court  also  charged:  'The  law  requires 
tbe  magistrate  who  receives  ber  original  com- 
plaint to  examine  tbe  complainant  wltb  ref- 
erence to  the  person  alleged  to  have  bees 
the  father  of  the  child  and  as  to  tbe  time 
and  place  when  tbe  child  was  begotten.  1* 
does  not  make  her  answers  to  these  queatioDS 
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conclntlTe.  Tlie  anawera  do  not  trind  ber  In 
tbe  aeBn  that  ■!»  may  not  afterwuds  tell 
tbe  tratb.  though  tbe  tfane  and  place  differ 
from  ber  atatement  to  tbe  magistrate;  bat 
to  aid  tbe  tribunal  whlcb  mar  finally  deter- 
mine tbe  queatlon,  and  to  give  audi  protec- 
tion to  all  partiea  as  may  be^  she  la  required 
to  make  tbe  wlginal  statement'  nndw  oatb, 
and  if  it  show  willful  mlastatemrat  of  the 
facts  it  bas,  of  conrse,  Twy  direct  bearing 
npon  ber  credibility  aa  a  witness.  If  she 
make  atatementa  wbJcb  are  not  accurate^  but 
wbicb  tbe  drcnmstances  explain  without  ap- 
plying willful  miarepreaentation,  then,  of 
conra^  the  miastatementa  may  hare  much 
leas  weight,  but  at  the  same  time  be  worthy 
of  some  considnratlon  In  determining  the  ac- 
curacy of  her  story.  Now,  It  ia  not  true  tha^ 
because  a  witneaa  la  inaccurate  aa  to  some 
of  tbe  clrcumstancea  and  Incidenta  connect- 
ed witb  the  atory,  the  story  ia  neeeaaarily 
false  as  to  the  main  fact**  "Now,  In  fur- 
ther i^ustratlon,  any  one  having  siperlaice 
In  this  kind  of  a  case  knows  that  It  Is  a  very 
common  thing  fbr  the  complainant  to  ding 
to  the  atory  that  she  was  forced;  that  the 
connection  which  the  child  was  begotten 
was  in  tect  a  rap&  Now,  Jurors,  In  finding 
the  defendant  guilty,  do  not  always  accept 
that  pOTtlon  of  the  atory.  The  obrlona  ex- 
planation of  tt»  reluctance  of  a  complainant 
to  a^teilt  that  the  connection  was  voluntary 
famishes  ordinarily  all  the  explanation  that 
would  be  required  with  reference  to  a  atate- 
ment of  that  kind,  and  the  Jury  might  well, 
and  In  many  Inatances  undoubtedly  hUTe, 
accepted  tbe  truth  at  tbe  main  atatement 
without  aceqvtlng  as  perfectly  accurate  the 
recital  of  bow  It  tovik  place;  bat  this  is  a 
matter  of  fact  ftor  you  to  w^h  aa  men  of 
common  experience  In  the  world.  Ton  are  to 
test  tbe  atmiea,  and  determine  what  la  true." 

John  B.  Callahan,  for  plalntUf.  a  T.  Gal- 
lafaan,  for  defendant. 

MORTON,  J.  This  Is  a  bastardy  com- 
plaint There  was  a  rerdict  of  guilty,  and 
tbe  case  is  here  on  exertions  to  the  admia- 
Bion  of  testimony  and  to  the  charge. 

l.'The  first  exertion  was  to  the  admls* 
■ion  of  tbe  question  put  to  the  complainant. 
*^ow,  from  the  first  hare  yon  accused  Don- 
oghae  of  being  the  fiither  of  the  child  7"  to 
which  tbe  witness  answered,  **7eB,  dr;  I 
have.**  The  question  and  the  answer  were 
admitted  subject  to  the  def«idanfs  excep- 
tion to  show  constancy  of  accusation.  The 
next  exception  was  of  a  like  nature.  Com- 
plainant's mother  was  asked  If  she  had  ever 
heard  her  daughter  accuse  any  othw  person 
than  the  defendant  of  b^ng  the  father  of  the 
child,  and  she  said  that  she  bad  not  This 
question  and  answer  were  also  admitted  as 
tending  to  show  constancy.  It  appeared  that 
a  complaint  was  made  In  the  lower  court  be- 
fore the  child  was  bom,  and  that  a  anpple- 


mental  complaint  was  filed  in  tbe  auperlor 
court  after'  the  birth  of  the  child.  The  atat- 
nte  proTidea  that:  "If  upon  examination  nn- 
dw  the  proTlalona  of  section  one  and  also  In 
the  time  of  ber  travail  she  accused  the  same 
man  of  being  the  father  of  the  dilld  of  which 
she  was  about  to  be  delivered,  and  continue* 
constant  in  such  accusation,  ber  accusation 
In  time  of  travail  may  be  put  In  evidence 
upon  the  trial  to  corroboxato  bw  testimony.** 
Rev.  Laws.  e.  |  IfiL  That  Is.  aa  we  con< 
atme  tbe  statute,  if  the  oomplataiant  baa  in 
tbe  time  of  her  travail  accused  tbe  same  man 
Qt  being  tbe  father  of  ber  child  wbom  she 
accused  In  the  examination  before  the  mag- 
is^te,  and  has  continued  constant  In  such 
accusation  from  the  time  of  such  examina- 
tion, ber  accuaattim  in  time  of  travail  may  be 
put  In  evidence.  In  fba  present  case  It  Is 
plain  that  the  testimony  that  was  objected 
to  was  introduced  fbr  the  puriKwe  of  laying 
a  foundation  under  the  statute  for  the  Intro- 
duction of  the  accusation  In  Qme  of  travail 
by  the  complainant  which  was  anbaequently 
teatifled  to  by  herself  and  her  mothw. 
Th«e  was  nothing  to  show  that  tbe  com- 
plainant had  made  any  accnaatloa  vxiov  to 
that  contained  In  the  complaint  to  the  mag* 
Istrate^  and  the  words,  "from  the  first"  In 
the  question  that  vras  put  to  her  and  objected 
to,  must  be  taken  to  reCw  to  tbe  accusation 
thus  made.  For  tbe  same  ieaaon*-namely, 
that  there  vras  nothing  to  show  that  the 
daughtw  had  ever  matte  any  accusation 
against  anybody  before  that  contained  In  tl» 
complaint— it  cannot  be  said  that  the  ques- 
tion to  and  answw  of  the  mother  irere 
wrongly  admitted. 

e,  Tbe  remaining  eKcqvtkm  relates  to  an 
Illustration  that  was  used  to  the  charge,  and 
the  objection  is  that  what  iraa  aald  consti- 
tuted a  charge  upon  the  facta.  Tbe  Ulnstra- 
tlon  waa  uaed  for  the  pnroose  of  directing 
the  attention  ta  tbe  jury  to  considerations 
which,  aa  men  of  tiie  world,  th^  might  prop- 
erly take  Into  account  as  bearing  on  tbe  cred- 
ibility of  the  atory  told  by  the  complainant 
of  tbe  drcnmstances  under  which,  aa  she 
claimed,  the  child  was  begotten,  l^iere  vras 
nothing  which  could  fairly  be  construed  as 
manifesting  an  Intention  on  tbe  part  of  the 
chief  Justice  to  titrow  Into  the  scale  on  one 
side  or  the  other  the  wdght  of  hta  opinion  on 
the  question  of  credibility,  whidi  la  wbat  tbe 
statute  was  designed  to  prevent  See  Cook 
r.  Bartlett  ITO  Blass.  576;  680^  61  N.  BL  266; 
Haekell  v.  Gape  Ann  Anebor  Works,  178 
Mass.  466,  488,  69'  N.  SL  lllS;  MCKean  v. 
Salem.  148  Mass.  109>  114, 19  N.  Bl  21;  Oom. 
V.  Ollffoid,  146  Mass.  97,  18  N.  E.  S4S;  Com. 
V.  Haye%  114  Mass.  282;  Morrisaey  v.  Ing- 
ham, 111  Mass.  68;  Harrington  v.  Harring- 
ton. 107  Mass.  829;  Durant  v.  Burt  88  Mass. 
161.  168.  A  majority  of  tbe  court  think  that 
tbe  exceptions  on  this  branch,  alao^  of  the 
case,  should  be  overruled. 

Bxceptiona  overruled. 
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(in  Haas,  in) 

JORDAN  T.  OARBERRT. 
(Snpnoais  Jndidal  Oottrt  of  Massachnsetti. 
Norfolk.  Feb.  26,  1904.) 

BVIDENCS-OWNBRSHIP  OF  DOQ— ISSUAKCB  OF 
UCKNSEi-NOTICB. 

1.  The  issning  of  a  dog  license  to  one  as  own- 
or  has  no  effect  as  eridence  of  his  ownershli^ 
when  hi  has  no  knowledge  of  its  iBsoance, 

E^cepUona  from  Superior  Court,  Norfolk 
County;  Wm.  Scbofleld,  Judge. 

Action  by  one  Jordan,  by  bis  next  friend, 
agalnat  one  Oarberry.  Judgment  Cor  plala- 
tifl,  and  ezcepttona  by  defendant  BxccfH 
tlons  oTemiled. 

Barton  &  Barton,  for  plaintiff.  John  P. 
Leahy  and  John  D.  Drum,  for  defendant 

KNOWLTON,  O.  J.  Thla  suit  was  brought 
to  recover  damages  for  the  bite  of  a  dog  of 
which  the  defendant  was  alleged  to  be  the 
owner  and  keeper.  The  plaintiff  introduced 
evidence  tending  to  show  that  the  defend- 
ant was  the  keeper  of  the  dog,  and  he  did 
not  attempt  to  prove  that  she  was  the  owner 
of  it  The  defenses  was  that  one  OUfton  B. 
Carberry  was  the  owner  and  keeper,  ^d,  to 
prove  this,  a  iicenae  Issued  by  the  town 
clerk  to  htm  as  owner  was  offered  In  evi- 
dence. This  was  excluded,  subject  to  the 
defendant's  exception.  No  evidence  was  In- 
troduced to  show  by  whom  the  license  fee 
was  palcT,  except  that  the  fee  for  one  year 
was  paid  by  the  defendant  There  was  no 
evidence  to  show  at  whose  request  the  li- 
cense was  Issued,  or  that  OUfton  B.  Oar- 
berry bad  anything  to  do  with  the  issuing 
of  it  It  was  admitted  that  Clifton  B.  Car- 
berry  would  tratify,  tf  present  that  be  was 
not  the  owner  or  keeper  of  tbe  dog,  and  that 
be  never  paid  a  license  fee  for  the  dog,  and 
knew  nothing  about  the  license  fee. 

This  exception .  presents  the  only  question 
before  us.  The  Issuing  of  a  dog  license  has 
effect  *s  evidence  of  ownership  in  the  li- 
censee, only  when  knowledge  is  brought  horn? 
to  him  In  such  a  way  as  to  connect  him  with 
It  The  Independent  act  of  the  town  clerk, 
or  the  action  of  the  clerk  at  the  request  of 
another  party,  Is  not  evidence  against  the 
person  named  as  licensee.  The  fact  that 
one's  name  is  on  the  voting  list  of  a  city  or 
town  is  no  evidence  of  hla  residence  tbere, 
unless  it  is  sbovra  that  it  was  put  on  the  list 
with  bis  knowledge  and  consent  Sewall  t. 
Sewall,  122  Mass.  156-162.  23  Am.  Rep.  299. 
The  act  of  assessors  In  taxing  property  of  a 
person  as  owner  Is  no  evld&nce  of  ownership, 
unless  he  pays  tbe  tax,  or  is  otherwise  con- 
nected with  the  assessment  Mead  v.  Fox- 
boro,  11  Oush.  862;  Com.  t.  Heffron,  102 
Mass.  148-152.  In  the  present  case  tbe  act 
of  the  town  clerk  lacks  all  the  elements  nec- 
essary to  give  It  effect  as  evidence  against 
the  licensee^  or  In  favor  of  third  persons. 
See  Burns  v.  Stuart;  168  Mass.  19,  46  N.  B. 
889. 

Exceptions  overruled. 


085  Mass.  139] 

oiLOAN  r.  NEW        N.  a  ft  H.  a  oa 

(Supreme  Jndldal   Court  of  Massachnsetts. 
WoreestM.  Feb.  26;  1904.) 

INJURY  TO  8WIT0HHAN— NBGUGBNCB  OF  KN- 
-  aiNEBIU-SVIDBNOB-DBCLAIU.T10NS. 

1.  Evidence  in  an  action  for  death  of  a  srritclt- 
man,  killed  by  a  train  while  he  was  turning  the 
second  of  two  switches,  to  let  tbe  train  cross 
from  one  track  to  another,  hM  insufDdent  to 
show  oezligenco  of  the  eneiaeer. 

2.  Declaration  of  a  switchman,  killed  while 
turning  a  switch  for  a  train,  that  be  waa  ran 
down,  does  not  tuid  to  show  that  the  risk  was 
not  an  obvious  oae^  or  that  the  en^near  waa 
negligent 

Exceptions  from  Superior  Court  Worcestw 
County;  Chas.  A.  De  Courcy,  Judge. 

Action  by  James  B.  Gllgan,  administrator 
of  John  F.  Gllgan,  deceased,  against  the 
New  York,  New  Haven  &  Hartf <vd  Railroad 
Company.  Verdict  was  directed  for  defend- 
ant and  plaintiff  brli^  ezcqitloina.  Btzcfi^ 
tlcms  ovoToled. 

George  8.  Taft  Ernest  L  Moz^an,  and 
Ralph  A.  Stewart  for  plaintiff.  Arthur  p. 
Rugg,  for  defendant 


MORTON,  J.  This  la  an  action  ot  tort 
tmder  Rev.  Lawb,  c.  106,  H  71,  72;  by  an 
administrator,  to  recover  damages  for  the 
conscious  suffering  and  death  of  bis  Intestate, 
one  John  Gllgan,  caused,  it  is  alleged,  by  to* 
Juries  received  In  tbe  defendant's  sexrloe 
through  tbe  negligence  of  one  Haskell,  an 
engineer  in  control  of  a  locomotlTe  rafffaw  1b 
tbe  defendant's  employment 

The  Intestate  was  a  flagman,  and  also  t^id- 
ed  certain  switches.  Whether  or  not  be  waa 
required  to  tend  tbe  switches,  as  part  of 
the  work  for  which  be  was  wiglnally  hired, 
la  immaterial.  He  had  done  it  as  there 
was  testimony  tending  to  show,  for  about  a 
year,  under  drcumstances  which  would  bav<e 
warranted  a  finding  that  It  bad  become  a  part 
of  his  duty,  and  we  assume  that  when  In- 
jured he  was  acting  within  tbe  scope  of 
his  employment  Tbe  accident  happened  on 
tbe  morning  of  January  16,  1902.  An  engine, 
with  a  long  train  of  cars  attached  to  It,  and 
operated  by  tbe  defendant  was  baling 
down  from  one  frelghtyard  in  the  cf^  to 
another.  It  was  backing  slowly,  from  four 
or  five  to  eight  miles  an  botir,  and  in  obe- 
dience to  a  motion  to  that  effect  given  to  tbe 
engineer  by  Gllgan.  On  tbe  track  on  whldi 
the  train  was  backing  down,  another  train 
was  approaching.  Gllgan  gave  the  en^neer 
of  that  train  a  motion  to  stop,  and  he  did 
80.  Between  tbe  two  trains  was  a  croaa- 
over,  which  enabled  the  train  that  was  back- 
ing down  to  pass  from  the  east  main  or  out- 
ward bound  track  on  which  It  was,  and  aa 
which  the  approaching  train  stood,  to  the 
west  main  or  inward-bound  track.  In  order  to 
use  the  cross-over,  it  was  necessary  to  throw 
two  switches.  Gllgan  liad  been  in  tbe  habit 
of  throwing  them  for  the  pozpose  of  allowtaig 
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trains  to  make  ttw  crosa-OTer  almost  daily, 
as  the  testimony  tended  to  show,  and  some- 
times sereral  times  a  day,  for  a  year  or  more. 
As  the  train  backed  down,  GUgan  threw  the 
first  switch,  and  then  continued  along  ahead 
of  the  train  "at  a  good  trot,"  bm  one  ot  the 
witnesses  testified,  for  the  purpose  of  throw- 
ing the  second  one.  He  reached  the  switch 
a  short  distance  ahead  of  the  train,  and 
while  In  the  act  of  throwing  the  switch  was 
struck  by  the  tender,  and  received  the  inr 
juries  from  which  he  subsequently  died.  The 
distance  between  the  handle  or  lever  opiat- 
ing the  switch  and  a  beam  projecting  from 
the  rear  end  of  the  tender  was  between  16 
and  16  Inches  when  the  handle  was  down, 
and  was  2  inches  less  when  the  handle  was 
la  podtion  tot  opevatlag  tbo  switch. 

We  assome  that  the  plalntlfTs  intastats  was 
Injured  whUa'  In  the  act  of  tioowlng  the 
switch,  and  not  while  attempting  to  get  upon 
the  fooQmard  ot  the  tender,  u  there  was 
some  testimony  tending  to  show  m^ht  have 
been  tlie  case.  But  we  think  that  there  was 
nothing  tending  to  show  negligence  on  the 
part  of  the  engineer  of  the  en^ne  that  was 
backing  dowa  He  was  baddng  down  as 
mottoned  toi  do  by  plalntUTs  Intestate.  The 
speed— from  fire  to  eight  miles  an  hour— was 
not  acesslve,  and  ttie  attention' of  the  en- 
gineer was  rlgbtiy  directed  to  the  care  of 
his  aigbw,  and  the  tialn  which  he  was  back- 
ing. He  knew  that  plaintiff's  Intestate  was 
a  man  of  experience^  and  be  may  well  bare 
snpposed  that  he  was  etunpetent  to  locA  out 
for  himsdf,  and  that  he  would  do  so.  No 
doubt,  be  was  bound  to  exercise  a  reasonable 
regard  to.  the  safety  of  GUgan;  but  than 
Is  aatUngt  it  seems  to  us,  tlut  shows  that 
be  was  at  fault  for  tiie  accident  In  mak* 
Ing  the  cross-OTer,  his  movements  were  sub- 
ject to  Gllgan*s  dimtion  and  ocmtrol;  and, 
in  the  absoice  ct  any  direction  or  warning 
from  GUgan  that  he  was  going  too  fast,  or 
to  slow  up  still  more,  be  may  trail  have 
supposed  that  he  was  proceeding  in  a  proper 
manner.  He  himself,  as  we  understand  the 
sftnaUon,  was  on  the  side  of  the  engine  op- . 
posito  to  ttie  switch  wb«e  GUgan  was;  but 
there  is  no  contention  that  the  fireman,  who 
was  on  the  side  next  to  Gilgan,  was  not 
looking  out  for  the  signals,  if  any,  that  might 
be  given.  It  would  seem  that  Gilgan  mis- 
calculated the  speed  at  wbldi  the  train  was 
moving  that  was  baddng  down,  and  his  abili- 
ty to  tbrow  the  switch  to  the  time  tiiat  be 
bad  to  do  It  in,  and  get  oat  the  way 
safely.  For  this  no  one  was  to  blame  ex- 
cept  himself.  He  was  not  required  .to  tiirow 
tiie  swittA  to  the  face  of  a  manifest  dan- 
ger, and,  if  be  attempted  to  do  it  and  was 
injured,  the  defendant  cannot  be  held  Hable. 
His  dedarations  that  he  was  run  down  have 
no  tendency  to  show  ttiat  the  risk  was  not 
an  obviouB  on^  or,  to  view  of  what  dearly 
appears  from  the  plalntlfTs  testimony,  to 
show  that  the  engineer  was  careless.  See 
Goodes  V.  B.  ft  A.  BaUroad,  162  Mass.  287, 


38  N.  B.  600;  CoomU  v.  Iltcbbnrg  BaUroad 
Co..  166  Mass.  200,  80  N.  &  114a 
Shcceptions  overruled. 


(US  Man. 

GAtTGES  V.  FITGHBT7BO  a  CO. 

(Supmne  Judicial  Conrt  of  Massachusetts. 

Franklin.   Feb.  24,  1801.) 

INJURT  TO  RAILROAD  SECTION  HAND— NSQLI- 
OBNCB  OF  COHPANT— USB  09  IHFROPEB 
TOOLS    AND  HATBSIALS-BTIDBNOB-SDrTI- 

CIBNCT. 

1.  For  any  negligee  oo  the  part  of  a  sec- 
tion foreman  In  using  an  old  railroad  spike  and 
an  old  hammer  in  laying  steel,  whereby  a  labor- 
er was  injured,  the  railroad  company  is  not 
liable,  when  the  uncontradicted  teBtimooy  shows 
that  it  furnished  plenty  of  good  spikes  and  ham- 
mers; the  negligence,  therefore,  being  that 
the  foreman,  and  not  of  the  company. 

2.  The  oae  of  old  railroad  spikes  cannot  be 
said  to  constitute  9t  Itself,  negligence  on  the 
part  of  a  railroaa  company  sought  to  be  char- 
ged with  liability  for  an  Injory  to  a  section 
hand  by  reason  of  their  use. 

3.  Bridence  considered,  and  HeM  not  to  show 
that  a  hammer  used  by  a  section  foreman  in 
drirlog  a  spike,  by  whidt  a  laborer  was  injured, 
was  not  proper  for  use  by  a  petaon  at  his  skill 
and  experience. 

Exceptions  from  Superior  Court;  Franklin 
Oounty;  F.  G,  Fessenden,  Judge. 

Action  by  John  Gauges  against  the  Fltch- 
burg  Railroad  Company.  There  was  a  judg- 
ment for  defendant,  and  plaintiff  brings  ex- 
ceptions.   Exceptions  overruled. 

The  following  are  platotiflTs  exceptions: 
This  is  an  action  of  tort  for  personal  to- 
juries.   The  writ  is  dated  October  14,  1900. 
The  pleadings  may  be  referred  to. 

"At  the  trial  with  a  jury  at  the  July  sit- 
tliMc,  1901,  Robert  O.  Brooks,  wltaew  for  the 
platotur,  testified  as  follows:  *I  am  a  section 
foreman.  Have  been  such  for  twenty-two 
years  in  all.  In  May,  1899,  was  employed  at 
Millers  Falls.  Was  a  second  hand  or  second 
for«nan  under  one  McGuUough  on  the  FItcb- 
burg  BaUroad.  Was  laying  steel  the  day  the 
accident  happened  on  the  section  between 
Orange  and  Wendell  on  tiie  line  side.  Was 
using  old  spikes  and  new  i^Ikes-^e  best  of 
the  old  and  some  new  ones.  It  was  cuatom- 
ary  to  use  old  spikes.  Nobody  ordered  us  to 
use  them,  that  I  know  of.  We  always  used . 
the  best  of  the  old  spikes  In  laying  new  steel. 
I  didn't  hear  whether  there  was  an  order 
given  for  the  use  of  the  old  spikes.  Both  the 
plalntllf  and  I  were  working  on  the  same 
rail.  I  was  behind  him.  He  was  ahead  of 
me,  and  I  was  spiking  behind.  I  was  west 
from  him.  [Hnbably  fifteen  or'  twoi^  feet 
We  were  both  on  the  same  rail  I  was  using 
old  spikes  at  that  time,  and  I  struck  the  ^Ike 
which  fiew  and  hit  Gauges.  It  was  an  old 
spike.  I  didn't  notice  anything  peculiar 
about  that  old  spike,  diflT^ent  from  any  otb». 
I  drove  It  with  a  hammer.  It  was  usual  to 
bold  the  Qplke  In  the  hand,  and  strike  one  or 
two  blows  to  start  the  ^dke  to  the  tie,  I 

f  1.  flee  UMMtn  aaA  awrant.  toL  U.  OnU,  Sis.  I 
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•Imply  started  tbe  spike  In  the  tfei  and  tben 
struck  It,  and  It  flew.  I  started  It  as  I  al- 
ways do.  Held  my  spike  and  stmck  it  with 
the  hammer— gave  It  two  little  light  taps,  so 
It  was  straight  and  then  struck  It— and  my 
.hammer  slipped  on  it,  and  the  spike  flew.  I 
started  it  straight,  struck  Just  a  natural  blow, 
not  a  hard  one,  I  think,  straight  down  on 
the  head  ot  the  spike.  That  was  what  I  was 
intending  to  do,  and  I  think  I  did.  The  aplke 
flew  from  aoder  my  hammer  and  struck  Gau- 
ges. I  didn't  straighten  the  spike  before 
putting  It  on,  twcause  It  was  straight.  We 
wasn't  using  crooked  spikes.  We  were  using 
the  best  of  the  old  spikes,  as  we  always  do. 
It  was  a  straight  spike.  The  old  spikes  we 
puU  out  from  the  Inside  of  the  rail  are  good, 
always,  but  on  the  outside  of  the  rail,  where 
tiie  press  comes,  it  cuts  them,  and  we  don't 
usually  use  the  spikes  on  the  outside,  espe- 
cially on  a  curve;  but  on  the  inside  where 
the  pressure  doesn't  come,  we  always  use 
them— always  have  ever  since  I  was  railroad- 
ing. Q.  What  is  the  condition  of  the  head  of 
these  spikes,  ordinarily?  A.  Sometimes,  of 
course,  crooked;  and  sometimes,  when  a  bead 
is  crooked,  and  you  strike  It  with  a  ham- 
mer, the  head  will  fly  oft,  but  this  didn't  Q. 
Tb^  become  Jammed  or  out  of  shape?  A. 
Of  course,  some  are.  Some  of  them  get  bent 
when  we  are  pulling  them  out  We  pull 
them  out  with  a  bar.  There  are  lots  of  them 
get  b&at,  but  we  don't  intend  to  use  bent 
spikes,  without  we  straights  tbem.  The 
old  spikes  are  oily,  some  of  them.  The  oil 
drops  from  locomotives.  But  the  point  is 
generally  all  right- Just  about  as  sharp  as  a 
spike.  Of  course,  some  are  not  And, 
as  a  general  thing,  the  spike  Is  all  right  It 
is  driven  In  the  tie,  and  remains  there  until 
It  Is  pulled  out,  as  a  rule.  The  point  is  all 
right;  but  the  head  Is  oily,  and  the  hammer 
will  slip  on  It  Bometlmes.  But  new  spikes 
fly  sometimes.  I  can't  say  that  I  saw  the 
spike  after  it  flew.  I  saw  It  fiy,  but  I  didn't 
see  It  hit  Gauges,  but  I  heard  him  make  a 
notoe  after  it  There  were  five  men  working 
aere  at  the  time.  McGuIlough  was  between 
US  at  ttiat  time.  He  was  pushing  a  rail  out 
with  a  bar.  The  spike  flew  Just  high  enough 
to  strike  Ganges  In  the  face.  I  think  it  was 
about  half  past  eleren  when  It  .happened— 
Just  before  we  went  to  dlnnw.  I  have  be«t 
at  the  business  of  driving'  spikes  all  my  life, 
since  I  was  sevrateen.  I  am  podtlve  we  had 
our  three  hammers  with  na,  and  didn't  use 
any  others.  Think  there  were  four  spiking. 
It  was  a  good  bamnia*— not  different  from 
the  ordinary  hammers  used  on  section.  It 
was  on  the  section  when  I  went  there,  and  I 
do  not  know  how  long  before.  I  had  been 
there  about  a  year  and  a  half  at  that  time. 
It  was  flat  It  was  Just  a  new  hammer,  you 
might  say.  It  had  been  used  more  than  a 
year  and  a  half.  These  hammers  are  a  lit- 
tle rounding,  always.  It  might  possibly  have 
been  more  rounding  than  when  new.  It  was 
a  good  hammer.  A  new  hammer  la  not  per 


fectly  flat  It  wasn't  any  more  ronndlng 
than  a  new  liammer  woald  be.  It  was  Just 
as  good— Just  the  same— as  a  new  one.'  On 
cross-examination  he  testified  as  follows: 
'It  Is  customary  to  use  the  old  spikes.  We 
always  use  the  best  of  the  old  spikes.  There 
were  plenty  of  old  and  new  spikes  famished 
on  the  work,  scattered  all  along  the  line 
We  always  do  that  before  we  lay  the  steel 
No  one  selected  whether  the  old  or  the  new 
should  be  used.  We  always  did  that  We 
were  sent  to  .spike  the  rails,  and  used  new 
and  old  ones  as  we  went  along.  We  could 
use  either  the  old  or  the  new.  If  we  bad  a 
bad  old  si^ke,  we  could  use  a  new  on^  If  we 
wished,  and  we  did  so.  The  q>ike8  were 
spread  all  along  the  track,  new  and  old— <dd 
that  had  been  pulled  out  and  the  new  onee 
spread  along.  The  spike  I  atmck  was  all 
right  in  every  way.  It  was  'a  good  spike, 
only  It  was  an  old  spike.  I  gave  It  a  couple 
of  taps,  and  then  gave  it  one  more,  and  It  flew 
and  lilt  Qanges.  Spikes  often  fly  when  we 
are  striking  them— quite  often  fly  when  we 
are  spiking  them.  That  has  been  my  experi- 
ence In  a  good  many  years'  woik  and  I  ex- 
pect that  they  will  fly,  and  they  do  fly. 
There  were  about  twenty-flve  or  thirty  ham- 
mers, probably,  on  the  work  train;  and.  If 
that  hammer  hadn't  been  all  right,  I  could 
have  got  another.  All  tbe  hammers  that 
were  necessary  were  furnished  us  tor  the  Job. 
I  used  the  hammer  afterwards.  It  was  in  as 
good  condition  as  when  I  struck  the  blow. 
I  used  It  all  the  time  1  was  on  the  section, 
until  I  left  nearly  a  year  after.  It  was  a 
hanmwr  that  I  was  accustomed  to  use  in  tbe 
work.  We  had  three  hammers  with  as,  bot 
there  were  otber  hammers  lying  alimg  tbe 
road  that  belonged  to  the  work  train.  If  we 
had  needed  another  hammw,  w«  coold  hare 
got  It  I  am  not  positive  whetiwr  It  was  four 
or  three  woriElng  witb  hammers.  Tbne  wens 
twenty-five  w  thirty  bammers,  perhaps  tUtj, 
on  the  wtnk  train,  and  I  could  have  got  one 
of  tbose  hammers,  if  we  wanted,  and  any  ot 
the  other  men  conld.  That  Is  what  thqr  were 
there  for.' 

"Jotm  Gauges,  the  plalntUC,  testlfled  as  tci- 
lows:  'We  were  working  <m  tbe  Fltchborg 
Bailroad  on  the  21st  of  Hay,  1899^  laying 
new  steel.  That  on  tilie  night  befws  we  had 
our  directions  to  take  our  tooiat  and  Just 
what  we  wanted  to  work,  and  to  go  to  wor^ 
for  McCnIlough.  We  wrat  to  wwk  about  six 
o'clock  in  tile  morning.  When  we  got  off  at 
Wendell  Depot  the  gravel  train  stopped,  and 
we  took  out  our  tools  and  got  ready  to  wox^ 
UcCnllough  gave  directions.  He  tM  me  to 
get  tbe  hammers  and  go  to  splkliiK.  Hoa- 
seau  and  Campbell  each  got  a  hammer,  ani 
I  got  one.  When  I  came  to  strike,  Mr.  Brooks 
came  along,  and  said  that  hammer  belonged 
to  him;  be  always  used  that  hammer.  He 
said;  "Tou  can  go  to  the  gravd  train,  and 
get  you  a  hammer  from  tbe  gang."  I  said: 
"I  don't  know  that  I  can  get  any.  Why 
can't  1  use  that  hammwr*  Be  said:  *3e- 


Digitized  by 


Google 


tUUM.) 


'  OOHUOMWBAIiTB  T.  CBONIN. 


1066 


anise  jou  alnt  used  to  tbat  bammer.  Be- 
canse  that  bammer  has  a  piietty  small  head, 
and  has  been  used  a  great  deal."  And  he 
weqt  aud  sot  me  one  from  the  gravel  train— 
a  great  deal  larger  hammer  than  the  other. 
So  I  wrat  to  work.  McCuUough  asked  If  I 
could  make  It  go,  and  I  told  him  I  would  try 
the  best  I  can.  The  head  of  the  hammer 
Brooks  gave  me  was  a  great  deal  bigger  and 
a  great  deal  flatter  than  the  other.  The  oth- 
er had  been  rounded.  Brooks  told  me  that: 
fThat  hammer  you  can't  use,  because  yon 
ain't  used  to  spiking,"  There  were  four  men 
to  drive  spikes— Brooks,  Campbell,  Mossean, 
and  I.  I  worked  generally  at  whatever  the 
boss  told  me  to  do— shoveling  or  digging  or 
anything.  I  didn't  spike  before  very  much. 
I  was  driving  a  spike  when  I  got  struck.  I 
Just  bad  the  hammer  In  one  hand,  and  the 
spike  in  the  other,  and  Just  bent  down  and 
got  started  to  strike  the  spike,  and  I  hit  twice 
and  when  I  got  up  I  got  motion  to  strike 
again,  and  then  I  got  motion  to  hit  down, 
and  ttiat  spike  from  the  other  fellow  flew  and 
knocked  me  down.  I  didn't  know  anything 
After  that  for  some  IJttle  time.  That  Shanks, 
the  roadmaster,  went  by  us  as  we  were  work- 
Ji^.  and  said  not  to  use  the  spikes  on  the  in- 
side of  the  track.'  On  cross-examination  he 
tMtlfled:  'I  had  been  to  work  on  the  railroad 
six  weeks  at  anything  the  boss  ordered  me 
to  do.  Had  been  driving  spikes,  but  not 
very  much,  before.  They  went  to  the  gravel 
train  to  get  a  hammer  for  me.  There  were 
I^enty  of  hammers  on  the  gravel  train.  I 
couldn't  say  bow  many,  but  lots  of  them,  and 
there  were  plenty  of  spikes  around  there, 
new  and  old.  They  ordered  us  to  use  old 
■plk^  We  used  the  best  of  the  old  spikes. 
Oar  orders  were  to  use  the  good  ones,  and 
tiiat  was  all  we  used.  I  don't  know  anything 
about  the  spike.  It  may  have  been  perfect- 
ly good,  so  far  as  I  know.'  On  redirect  ex- 
amination the  platntur  teatlfled  that  be  look- 
ed at  the  bammer.  Brooks  told  blm:  It 
has  a  pretty  small  bead,  and  it  Is  rounding. 
Ton  can't  use  it  Tou  ain't  used  to  it.'  It 
has  been  used  too  much— tbat  hammer.' 

"Frank  Campbell,  witness  for  the  plalntUt, 
twtifled,  In  part,  as  follows:  "On  May  21, 
1889,  was  employed  on  the  Fltchburg  Rail- 
road, was  working  with  Gauges.  I  stood  the 
second  man  from  him.  I  saw  the  spike  fly 
from  filr.  Brooks'  banmier  and  bit  Oauges  In 
the  eye.'  On  cross-examination  he  testified: 
*I  was  driving  spikes  myself.  There  were 
plenty  of  spikes  there.  There  were  ploity  of 
old  spikes  and  good  spikes,  and  plenty  of 
new,  and  the  hammers  were  those  usually 
used  in  that  kind  of  work— were  good  ham- 
mers. I  saw  the  bammer  that  BnxAs  had, 
and  It  was  all  right—the  usual  kind  of  ham- 
mer used  about  that  kind  of  work.' 

"Evidence  was  Introduced  tending  to  show 
tiiat  the  plaintiff  was  injured.  There  was 
AO  evidence  that  notice  of  the  time,  place, 
and  cause  nt  ths  lojniT  was  given  to  tike  do- 
tendant 


"At  the  close  of  the  plaintUTs  evidence, 
the  defendant  requested  the  court  to  rule 
that,  on  all  the  evidence,  the  plaintiff  was  not 
entitled  to  recover.  The  court  ruled  as  re- 
quested, and  directed  a  verdict  for  the  de- 
fendant, and  the  plaintiff  duly  excepted  there- 
to; and,  the  plaintiff  being  aggrieved  by  said 
ruling,  now  prays  that  Us  exceptions  may  be 
allowed." 

OomellOB  A.  Parker  and  H.  .0.  Attwill,  for 
plalntUL  Dana  Malone,  for  defendant 

MORTON.  3.  If  it  was  negligence  on  the 
part  of  Brooks  to  use  an  old  qtlke  and  an 
old  hammn,  and  tlte  plaintiff's  Injury  iraa 
caused  thereby*  nsTerthelass  the  d^Midant  Sa 
not  llablft  ,  The  unamtradlcted  testtawHiy 
shows  that  it  furnished  plenty  of  good  q^lkes 
and  good  hammers.  The  negligence^  tbqre* 
fore,  If  tben  was  any,  In  the  use  oi  an  old 
spike  and  an  old  hammer,  was  the  negUgence 
of  Brooks,  and  not  of  tiie  defendant  But 
tboe  Is  nothing  to  show  tbat  the  spU»  was 
not  a  good  aplk^  or  that  It  was  n^^lgvit  to 
use  It  It  cannot  tw  Bald  tliat  the  use  of  old 
spikes  constituted,  of  itself,  negligence  on 
tbe  part  of  the  defendant  An  old  ^Ike 
might  be  as  good  Cor  certain  kinds  of  -woA 
as'  a  new  one.  And  according  to  the  i^aln 
tiff's  own  testimony,  the  orders  were  to  use 
only  the  good  ones.  So  as  to  the  hammer. 
Notwithstanding  the  dedaratlons  of  Brooks, 
testified  to  Iqr  the  plalnUfl,  there  Is  notiilng 
to  show  that  the  hammer  was  not  a  proper 
hammer  tot  a  prason  of  the  skill  and  eqieri- 
ence  of  Brooks  to  use.  The  testimony  tonded 
to  show  tbat  it  was  a  good  bammer,  and  that 
Brooks  continned  to  use  It  until  he  IttCt; 
nearly  a  year  after. 

Exceptions  overruled. 


(US  Hub.  M) 

GOBUCONWatAI/TH  t.  OBONIN. 

(Bupme  Judicial  Oourt  of  MaisadiasHa. 
Bssex.  Feb.  24,  UNM.) 

ASSAULT  WITH  INTENT  TO  MURDBR— SBTBNSn 

OF  m&ANITT— EVIDBNCB— WIFS— COH- 
PBTBNCY  AS  WITNESS. 

1.  Id  a  prosecution  for  assaalt  with  IntMit 
to  murder,  defended  oo  the  ground  of  Insanity 
tndoced  b;  epilepsy,  defeadaot  offered  testimony 
of  his  wife  tbat,  on  coouDg  out  of  what  was 
claimed  to  have  Iwea  an  attack  of  the  disease, 
two  davB  before  the  assault  he  declared  that 
he  would  drown  himself.  Eeld  lucompetent  un- 
der Rev,  Laws,  c.  17S,  |  20,  cl.  1,  providing 
that  neither  husband  nor  wife  shall  testify  to 
private  conversatlona  with  each  other,  except  as 
to  abusive  language  addresaed  to  a  wife  in  pri- 
vate to  show  abadrs  treatment 


Exceptions  from  Superior  Court; 
County;  Rob^  O.  Harris,  Judge. 

John  Oronin  was  convicted  of  assault  with 
Intent  to  murder,  and  be  brings  exceptions. 
Ezceptlona  overruled. 

Tbe  following  are  defendantfs  exceptions: 
*7hlB  was  an  Indictment  charging  that  the 
defendant  assaulted  one  Mary  GlUlspee,  at  a 
time  and  place  therein  named,  with  Intoit 
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to  murder.  The  defense'  wai  Insanity  In- 
duced b;  epilepsy,  and  tliat  at  the  time  of 
tbe  assault  tlie  defendant  was  Insane  as  a 
result  of  prior  epileptic  conditions.  It  ap- 
peared In  evidence  that  at  the  time  of  the 
assault  the  defendant  rushed  from  bis  bouse 
and  seized  the  woman  OllUspee  while  she 
was  walking  vpoa  the  street,  threw  her  to 
tbe  ground,  and  cut  her  In  the  neck  with  a 
knife;  that,  while  assaulting  the  WMnan  with 
the  knlfe»  be  was  pushed  away  from  her  by 
her  sister,  and,  other  people  coming  up,  de* 
fendant  ran  away,  and,  being  pursued,  ran  to 
a  pond,  and  threw  himself  in,  from  which 
pond  he  was  rescued  In  an  unconscious  condi- 
tion and  taken  to  the  station.  There  was 
also  evidence  tending  to  show  that  defendant 
had  entertained  feelings  of  ill  wUI  towards  the 
woman  for  some  time  prior  to  the  assault. 

defendant  Introduced  evidence  as  to  his 
history,  and  showed,  amcmg  other  things, 
that  be  bad  received  an  Injury  in  the  head 
m  early  life;  that  be  was  subject  to  frequent 
iiefldacbes,  and  that  for  a  period  Just  preced- 
ing the  assault  he  had  suffered  from  tieep- 
lessnees,  was  morose,  and  failed  to  recog- 
nize acquaintances;  and,  among  others,  tbe 
defendant  called  his  wife  as  a  .witness,  and 
she  testified  that  on  Wednesday,  befora  the 
alleged  assault  on  Friday,  the  defendant, 
while  alone  with  her  In  a  room  of  the  bouse 
wherein  they  resided,  and  while  lying  upon  a 
loimge.  bad  an  attack,  tbe  nature  of  which 
was  la  dispute,  but  which  the  defendant  of- 
f^cd  evidence  of  an  expert,  based  upon  the 
testimony  of  thp  wife,  to  show  was  an  epi- 
leptic Qt.  manffested  by  twltcblngs  of  the 
body  and  arms,  glaring  eyes,  loud  breatbiof;, 
.protmdlng  lips,  and  unconscious  and  incohe- 
rent sounds  and  mutterlngs.  This  attack 
lasted  about  ten  minutes.  Tbe  wife  was  al- 
lowed to  testify,  without  objection,  as  to  the 
condition  of  tbe  defendant,  manifested  by  bis 
symptoms.  Tbe  defendant  offered  further 
to  show  by  the  wife  that  Immediately  upon 
coming  out  of  this  attack  the  defendant  de- 
clared that  he  would  drown  himself,  but 
made  no  effort  to  do  so,  and  performed  bis 
usual  duties  until  the  time  of  tbe  assault,  two 
days  later.  Tbe  defendant  offered  evidence 
of  an  expert  that  the  assault  was  committed 
while  the  defendant  was  Insane  as  a  result  of 
epilepsy;  the  expert  basing  bis  opinion  upon 
the  testimony  of  the  wife  end  others  as  to 
tbe  previous  condition  and  history  of  the  de- 
fendant and  the  facts  and  circumstances  of 
tbe  assault  Itself.  The  defendant  claimed 
tbat  tbe  evidence  offered  of  his  declaration 
upon  coming  out  of  the  attack  aforesaid,  to- 
gether with  other  evidence,  supported  the 
theory  of  insanity  on  the  ground  of  epilepsy, 
and  tended  to  show  the  condition  of  bis  mind, 
taken  togetber  with  what  was  claimed  upon 
the  part  of  the  defendant  to  be  the  attempt 
to  commit  suicide  on  the  day  of  the  alleged 
assault,  and  immediately  following  the  as- 
sault. There  was  no  evidence  tbat  the  de- 
fendant had  attenpted  to  commit  Buldde  at 


any  time  previous  to  the  assault  The  pre- 
sldlng  Judge  excluded  tbe  evidence  offered 
solely  upon  tbe  ground  that  It  was  a  private 
conversation  between  husband  and  wlf& 
The  jury  returned  a  verdict  of  guilty,  and  tlie 
defendant  being  aggrieved  by  said  ruling, 
tenders  this  bill  of  exertions,  and  prays  that 
It  may  be  allowed." 

W.  Scott  Peters^  for  the  Oommonwealth. 
Knox  ft  OoolMD,  for  defendant 

BARKER,  J.  Tbe  defendant's  statement 
tbat  be  would  drown  himself  was  made  In 
private  to  bis  wife.  It  was  relevant  to  hie 
c<HidItIon  of  mind,  but  was  made  incompetait 
and  inadmissible  as  evidence  In  his  favor  by 
the  prohibition  of  the  statote.  "Nether  hii»- 
band  nor  wife  shall  testify  aa  to  private  con- 
versations with  each  other."  Rer.  Laws,  c. 
176,  i  20,  cl.  1;  Fuller  v.  Fuller.  177  ilass. 
184,  68  N.  a  688,  83  Am.  St  Rep.  273,  and 
cases  cited.  It  did  not  come  within  tbe  rea- 
son of  the  exception  which  allows  abusive 
language  addressed  by  a  husband  in  private 
to  his  wife  to  be  glvea  Id  evidence  to  show 
abusive  treatment  Bee'French  t.  Freneb,  14 
Gray,  186. 

Bxceptiona  overruled. 


(US  Haas.  »> 

COMMONWEALTH  v.  SHBA. 
(Sivreme  Judicial   Court  of  MassachnaettB. 
Middlesex.   Feb.  2i,  1904.) 

INTOXICATIMQ  UQUORS-^O  UGSNSB  CITIS&— 
DUTIES  OF  ^FRBSSHBN— VIOl^TION. 
1.  Rev.  Lsws,  e.  100,  |  50^  rcqniring  express- 
men to  keep  a  boob  open  for  the  inspection  of 
offlcerB^  aua  to  plainly  enter  therein  the  date 
of  reception  of  each  package  of  liquor  received 
for  transportation  into  a  ao-liceose  town,  and 
also  a  correct  transcript  of  tbe  marks  aa  well 
as  the  date  of  delivery,  is  violated  where  an 
expressman  brings  liquors  into  a  uo-Uceose  dtj 
or  town,  and  transports  them  to  the  place  of 
delivery  without  first  baving  made  In  tbe  book 
the  entries  showing  tbe  consignor  and  consignee. 

Kxc^tloDB  from  Superior  Court  Middlesex 
County;  John  A.  Aiken,  Jud^. 

One  Shea  was  convicted  of  deUverhis  in- 
toxicating Uqnoni  In  a  no-llcense  lAty  without 
having  made  the  entries  required  by  Rer. 
Lawa,  c.  100,  i  60,  and  excepta  Exceptions 
overruled. 

George  A,  Sanderson,  for  tbe  Oommoik- 
wealth,  Dana  B.  Gove  ft  Sons,  for  defend- 
ant 

SARKER,  J.  The  question  for  decision  Is 
whether  an  expressman  who  has  tnrougbt  In- 
toxicating liquors  Into  a  town  or  city  whicb 
grants  no  licenses  violates  tbd  provisions  of 
Rev.  Laws,  c  100,  {  60,  by  carrying  tbe  liq- 
uors to  tbe  actual  place  of  delivery  without 
having  first  made  an  entry  concerning  them 
in  tbe  book  which  he  Is  required  by  that  sec- 
tion to  keep.  Tbe  section  Is  a  cwtinuatloii 
of  the  provisions  of  St  1887,  c.  271,  |  2. 
which  was  an  lact  to  further  regulate  tbe 
transportation  of  such  Uqntm  Into  no-llcenM 
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cities  and  towns,  niat  rtatate  was  eoxaSA- 
ered  In  tlie  case  of  Gomnumwealth  t.  Intoxi- 
cating Uquora,  172  Mass.  811.  52  N.  BL  880, 
where  it  im  said  that  the  act  was  **onl7  one 
€t  the  many  atatntes  which  Indicate  that  the 
p<riie7  of  tiie  commonwealth  la  to  require  the 
traffic  in  liquors  in  this  state  shall  be  t^en, 
BO  that  erery  st^  shall  lie  exposed  to  the 
BcmtlnT  of  the  antluultles,  and  that  the  i1o> 
latloB  of  the  law  may  be  the  more  easily  de- 
tected.** The  book  is  to  be  at  all  times  inpm 
to  the  inspection  <tf  the  proj^  anihorltles. 
Tba  expressman  Is  not  only  to  ke^  the  bo(dc, 
but  is  to  "plainly  oitar  therein  the  date  of 
file  recqttiott  *  *  *  of  each  vessel  or 
package  •  •  •  rectfred  for  tran^<Hta- 
tlott,  and  a  correct  transcript  of  the  marks^ 
as  well  as  the  date  of  delivery.  Considering 
tte  purpose  of  the  provision— to  expose  every 
step  of  the  transaction  to  Uie  scrutiny  of  the 
authorities— we  are  ot  opinion  that  It  la  a 
violation  of  the  section  for  an  expresnnan 
who  brings  llqaors  Into  sach  a  city  or  town 
to  transport  them  therdn  to  the  place  for 
actoal  delivery  without  first  havii^  entered 
in  the  book  the  date  of  the  reception  of  the 
llqaors  by  him,  and  the  maAs  showing  the 
names  and  addresses  both  of  the  seII«r'or 
consignor  and  of  the  purchaser  or  cuutgneeb 
Bxceptlons  overmled. 


(UG'MaM.  61> 

€OMMONWBAI/rH  v.  PACKABD. 
(Supreme  Jndldal  Court  of  MasBachosetts. 
I^fmoath.  Feb.  24,  1904.) 

NUZBANCE--LlCBNSB-INDICmCBNT^OTI(»I  TO 
QUASH. 

1.  Ab  Indictment  describing  and  pleading  tiie 
offense  with  technical  predsion,  and  sufficient 
in  tonn,  is  not  tubiect  to  motion  to  quash. 

2.  Under  St.  iSk,  p.  446,  c.  899,  malcUiK  It 
a  misdemeanor  to  use  a  building  tor  stonng 
petroleum  or  any  of  Its  products,  without  a  li- 
cense therefor  first  obtained,  a  license  obtained 
during  the  period  that  defudant  la  charged 
with  maintainiDg  a  nnisance  by  atoring  naphtha 
oo  premises,  while  no  protection  against  any* 
thing  he  had  done  before,  Is  a  defense  to  things 
done  in  accordance  with  the  license  after  it  was 
obtained. 

Bxceptions  from  Superior  Court,  Plymouth 
Oonn^;  Ohas.  U.  Bell,  Judge. 

Packard  was  indicted  for  keeping  and 
maintaining  a  common  nuisance,  consisting  of 
the  atoring  of  naphtha  In  large  quantities. 
'Then  was  a  verdict  of  guilty,  and  defendant 
brings  axcaptions.  Exceptions  sustained. 

Aaa  P.  Trench,  for  the  Gommonwealth. 
<X  OL  Snft  for  defendant 

BRALBT,  J.  A  motion  to  quash  the  Indlct- 
mmt  was  denied,  and,  after  a  verdict  of 
guilty,  tbe  defent^t  brings  his  case  to  this 
court  on  exceptions  to  tbe  order  overmltog 
bis  motion;  to  the  refusal  to  admit  the  license 
in  evidence,  offered  by  blm  at  the  trial;  to 
give  certain  rulings  requested;  and  to  the 
tostrucUons  under  which  the  case  was  sub- 
mitted to  the  Jury.  These  questions,  so  far 


as  they  become  material  to  our  decision,  auiy 
be  considered  In  th^  order. 

The  motion  to  quash  was  rightly  over- 
ruled, as  the  offense  Is  descrtbed  and  plead* 
ed  with  technical  precision,  and  the  indict- 
ment was  snfDcleBt  In  form.  Com.  v.  Ferry, 
1S9  Mass.  198,  29  N.  B.  66& 

A  m<»e  Important  question  is  presented  by 
tiw  exclusion  ot  the  license.  By  St  1894, 
p.  44^  c  399,  it  was  made  a  misdemeanor 
for  any  prason  to  erect  occupy,  or  use  a 
building  tor  the  *irtorage,  ke^dng,  manu- 
facture, or  reflninc  of  erode  petroleam,  er 
any  of  its  product^'*  In  any  elty,  or  town, 
without  a  license  tiietefor  beli^r  first  ob- 
tained from  the  mayor  and  aldermen,  or  the 
seleetmm.  In  the  ezerdse  of  the  police  pow- 
er, the  Legislature  may  pass  such  laws  as 
are  reasonable,  for  the  regulation  of  the  In- 
ternal affairs  of  tbe  state;  add  It  la  now  well 
settied  that  by  sneb  enactmenta  it  can  pro- 
hibit aetB  wbieh  at  common  law  were  not 
dassed  as  noxious  ta  themselves,  because 
their  existence  did  not  constitute  a  nuisance; 
Btdeont  v.  Knox,  148  Mass.  86&-S72,  19  N. 
B.  890,  2  U  R.  A.  81,  12  Am.  St  Rep.  SdO; 
Qulttcy  V.  Kennard  et  al..  151  Mass.  663.  24 
N.  B.  860.  It  can  ahu  declare  that  acta 
which  might  be  unlawful  If  cazried  to  a- 
cess,  .by  reason  of  their  general  tendency 
to  annoy  and  injure  others,  may  be  lawful* 
ly  done  upon  such  oonditions  as  It  may 
prescribe.  Sawyer  v.  Davis,  186  Mass.  289- 
244.  40  Am.  Rep.  27;  Com.  v.  Parks,  1S5  Mass. 
531.  80  N.  D.  174;  Northern  Transportation 
Co.  V.  Chicago,  99  IT.  S.  636.  25  L.  Ed.  836. 
"A  nuisance  at  common  law  may  consist  to 
the  keying  or  manufacturing  of  gunpowder, 
napbtiia,  or  other  explosive  or  inflammable 
substances,  to  such  quantities  and  places,  or ' 
to  such  manner,  as  to  be  dangerous  to  Qie 
persons  and  vfop«rty  of  the  neighborhood. 
*  *  *  It  may  also  consist  to  the  carrying 
<m  of  any  trade  or  bustoess  to  such  a  man- 
ner as  to  emit  offensive  odors  and  stencluf, 
either  Injurious  to  the  health  of  the  public, 
or  making  the  occupation  of  nelghbortog  dwel- 
ling houses  uncomfortable  and  disagreeable^" 
Com.  V.  Klddw,  107  Mass.  188-192.  Bnt 
if  the  legislative  sanction  Is  given  to  such 
acta,  that  otberwlse  would  be  deemed  a 
nuisance,  they  cease  to  be  such  when  proper- 
ly exercised  within  the  terms  of  tbe  license 
which  authorizes  and  permits  them.  Com. 
V.  Boston.  87  Mass.  656;  Badger  v.  Boston. 
130  Mass.  170;  Aldwn^  v.  Lynn,  153  Mass. 
63.  26  N.  B.  220,  10  L.  R.  A.  210,  26  Am. 
St  Rep.  606;  Bacon  v.  Boston,  154  Masa 
100,  26  N.  B.  8;  White  v.  Keuney,  157  Mass. 
12,  13,  81  N.  B.  654:  Taft  v.  Com.,  IBS  Mass. 
526-547,  648.  33  N.  B.  1046. 

Where  a  nuisance  of  the  ktod  described  to 
the  todlctoient  affecto  the  enjoyment  of  prop- 
erty or  the  health  of  an  todlvldual,  or  of  com- 
paratively a  few  persons  to  the  community. 
It  Is  said  to  be  private  to  Ita  nature,  and 
the  remedy  of  those  injured  Is  by  an  action 
tax  damages,  or  a,bill  to  equit7  to  eqjoto  its 
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contlDiiance.  If,  however,  It  Is  so  general  In 
Its  character,  and  the  number  of  persons 
annoyed  and  Injured  are  so  large  that  the 
public  general]?  are  affected,  an  indictment 
Ilea  against  those  hj  whom  It  Is  caused  and 
maintained.  President  and  Fellows  of  Har^ 
vard  College  v.  Steams,  16  Bray,  1-6,  and 
cases  cited.  In  either  case  the  act  complain- 
ed of  la  a  nuisance,  and  whether  It  shall  be 
deemed  public  or  private  may  depend  on  the 
extent  of  the  annoyance  caused;  and.  If  a 
license  to  carry  It  on  la  shown,  a  civil  suit 
for  damages  or  for  an  Injunction  cannot  be 
maintained  unless  It  appears  that  the  licensee 
has  not  conducted  the  business  within  the 
conditions  of  his  license,  or  has  managed  It 
in  an  Improper  or  negligent  manner.  Call  t. 
Allen,  1  Allen,  137-143;  Mnrtha  t.  Lovewell, 
166  Ua«.  S91,  44  N.  E.  347,  55  Am.  St  Rep^ 
410. 

Tbe  mayor  and  board  of  aldermen  were 
given  full  authority  by  the  statute  to  act  up- 
on the  ai^Iicatlon  of  the  defendant.  In  order 
that  all  persons  should  be  protected  who 
might  be  Interested,  either  as  owners  of  prop- 
erty, or  residents  In  the  vicinity  where  the 
business  to  be  licensed  was  to  be  located,  no 
license  could  be  Issued  to  him  until  after 
ample  notice  had  been  given  to  them,  and 
they  bad  an  opportunity  to  be  fully  heard 
in  renonstrance  to  its  b^g  granted,  w  to 
suggest  UmitatianB  under  which  he  mi^t  be 
permitted  to  use  his  inremlses  for  this  pur- 
pose.  It  was  within  the  power  of  the  tribu- 
nal designated,  after  having  heard  all  parties 
interested,  to  pass  upon  and  determine  wheth- 
er a  license  should  be  Issued,  and  It  could 
dtbw  grant  or  refuse  the  apiriication.  No 
appeal  lay  from  their  dedaioo,  and  the  in* 
'  tention  of  the  Legislature  la  plain,  that,  af t- 
er  giving  due  cooslderatlOD  to  those  who 
might  be  inconvenienced  and  annoyed,  and 
also  having  a  proper  regard  for  the  general 
good  ODdor  and  welfare  of  the  community, 
tb^  Judgment,  to  the  extent  of  the  au- 
thority conferred,  is  to  be  treated  as  a  flnal 
determination  ot  the  rights  of  the  parties  in- 
terested. 

Legislation  of  the  class  to  which  this  act 
belongs  has  been  upheld  too  often  for  it  to 
be  open  to  the  objection  that  it  is  uncon- 
stitntldnal,  by  reason  of  an  Improper  or  un- 
reasonable exercise  of  legislative  power;  and 
there  is  nothing  to  prevent  giving  full  legal 
effect  to  its  purpose  that  persons  duly  licensed 
can  store  and  keep  on  their  premises  naphtha, 
or  any  other  product  of  crude  petroleum, 
even  if  the  keeping  of  them  without  such 
permission  would  treats  a  nuisance  at  com- 
mon law.  Com.  V.  Plalsted.  148  Mass.  375, 
382,  383,  385,  19  N.  E.  224,  2  L.  R.  A.  142, 
12  Am.  St  R^.  666;  Com.  v.  Boston,  ubl 
supra. 

Though  the  storage  of  the  quantity  dis- 
closed by  the  evidence  might  cause  noisome 
smells,  that  became  obnoxious  to  the  com- 
munity. If  the  amount  kept  and  the  method 
of  storing  were  reasonable  and  jfrojfer,  and 


in  accordance  with  the  defendanfs  license^ 
be  Is  not  either  dviljy  or  criminally  liable 
therefor.   White  v.  Kenney,  obi  supra. 

To  so  much  of  the  Indictment  that  charged 
the  ott&ase  from  October  1,  1901,  to  Novem- 
ber 25,  1901,  bis  license  would  not  be  a  pro 
tecdon,  if  otherwise  his  acts  were  sutUdent 
to  prove  the  commission  of  any  crime.  But 
during  the  remainder  of  the  time  It  was  com- 
petent for  blm  to  prove  that  he  had  be&k 
duly  authorized  to  use  his 'premises  for  this 
purpose,  and  the  license  granted  to  him  was 
admissible  in  evldaace. 

It  becomes  unnecessary  to  consider  the 
other  questions  presented,  as  tb^  maj  be- 
come Immaterial  at  another  trial. 

Bzc^tlons  sustained. 


(UB  Hus.  142) 
DRAPER  et  aL  v.  GRIMB  at  aL 
(Supreme   Jadlcial   Court   of  MasBaehnBett& 

BriatoL    Feb.  25.  1904.) 

MUNICIPAL  CORPORATIONS— SEWBHS— STREET 
IMPROVEMKNTS  —  POWERS  OF  AI/OBRHBN  — 
DUTY  OF  HAYOB  —  VIOiJLTION  —  REMEDY  — 
STATUTB. 

1.  Under  Fall  River  Revised  Charter  (Sl 
19Q2,  p.  807.  a  393,  I  16,  rabd.  3),  grantiog  tbs 
boara  of  oldiermeii  the  powers  of  towns  and  of 
the  boards  of  aldermen  and  of  the  mayor  and 
aldermen  and  city  councils  of  cities  under  the 

Emeral  law,  and  Rev.  Laws,  c  48,  i  1,  piorid- 
K  that  the  martw  and  board  of  aldermen  may 
lay,  make,  repau-.  and  malutaln  all  such  drains 
or  common  sewers  as  they  judge  neceasary  Cor 
the  pabllc  convenience  or  the  public  health,  the 
power,  after  a  general  appropriation  boa  been 
made  f<H-  those  pm-poses,  to  say  what  sewen 
shall  be  built  and  how  th^  shoald  be  construct- 
ed, is  vested  in  the  board  of  aldermen. 

2.  The  provision  of  the  revised  diattar  of  the 
dty  of  FaU  River  (St  190^^  p.  364.  c.  893) 
fOrbiddius  any  member  of  the  board  of  alder- 
men to  take  any  part  in  the  expenditure  of  pub- 
lic money,  the  employmait  of  public  labor,  or 
the  purchase  of  public  supplies  or  matenal% 
or  the  makius  of  pabllc  contracts,  or  in  the 
Gonstmction,  aiterati<m,  or  repair  of  any  public 
property,  or  the  core,  costodT,  or  managemeBt 
of  ue  sam&  or  generallr  In  tbe  eondaet  o<  the 
administrative  or  executive  budness  of  dia  dty. 
has  DO  tendeney  ta  show  that  It  Is  not  for  tu 
board  to  dedde  in  regard  to  the  laying  and  mak- 
ing of  sewers. 

3.  Under  Rev.  Law%  c  4%  f  48,  providing 
that  if  a  dty  council  accepts  tbe  provisions  <it 
tbe  sectim,  or  has  accepted  tiie  eorrespondlDg 
provisions  of  earlier  laws,  the  mayor  and  older- 
men  may,  if  in  their  judgment  public  conven- 
ieuce  so  requires,  grade  and  ctmstrud  dde- 
walks  In  any  street  with  or  without  edge  stoneo. 
and  may  cover  the  same  with  brick,  the  laying 
of  cnrbmg  Is  included  in  and  is  part  of  tbe  con- 
struction of  sidewalks. 

4.  The  revised  charter  of  the  dty  of  Fall  Riv- 
er (St.  190^  p.  807,  c.  898),  in  sectioo  15,  subd- 
8,  grants  tbe  board  of  aldermen  powers  of  towni 
and  of  the  boards  of  aldermoi  and  of  the  mayor 
and  aldermra  and  dty  councils  of  dtiee  under 
the  general  laws.  Rev.  Lsw^  c.  ^  I  43,  pro- 
vides that  If  a  dty  coundl  accepts  its  proTl- 
sions,  or  tbe  corresponding  provisious  of  the 
earli»  laws,  the  mayor  and  aldermen  suy,  if 
in  their  judgment  public  convmlence  so  requires, 
grade  and  construct  sidewalks  In  any  street, 
Hther  with  or  without  edge  stones,  and  may 
cover  the  same  with  brick.  HM  that  where 
it  appears  that  tbe  provisions  of  tbe  earlier 
laws  have  been  accepted,  the  power,  aftw  a 
general  apprepriatioa  has  been  made  tor  this 
purpose,  to  say  what  curUng  and  sidewalks 
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■hall  ba  laid,  and  what  ddtwalki  and  repair^ 

•0  tnr  na  the;  are  specific  and  inToWe  changes 
In  eetablished  grades,  shall  be  made,  is  iu  tbe 
board       aldermeD,  except  that  U  the  board 
emit  or  neglect  in  auy  particular  instaoce  to 
order  carbiog  or  Bidewalks  to  be  laid,  and  it 
is  Qeccssary,  in  order  to  render  the  streets  safe 
and  conveulent  for  travel,  that  carbiog  or  aide- 
walks  should  be  laid,  then  the  naajor,  acting 
mder  the  authority  ^^ven  to  him  as  an  ezecu- 
tlTe  officer  of  the  city,  and  the  obligation  im-  | 
poeed  on  all  cities  to  keep  their  streets  and  I 
ail^ways  in  a  reasonably  safe  and  couvenient  I 
condition  for  traTel,  may  direct  the  sniterinteod-  | 
ent  of  streets  to  do  each  work.  i 

5.  Under  Fall  River  ReTised  Charter  (8t  \ 
1802.  p.  307,  c  398)  {  15,  sabd.  3.  granUng  > 
the  board  of  aldeimen  ezcloaiTe  power  to  lay  i 
oat,  locate  anew,  alter,  widen,  and  discontinue  : 
townways,  streets,  and  highways,  sod  to  order  ; 
Bpecific  repairs  or  a  change  of  grade  therein,  it  i 
18  for  the  board  of  aldermen  to  deade,  after  a  > 
general  appropriation  has  been  made  for  these  i 
purposes,  what  paving  and  repairs,  so  far  as  I 
they  are  specific  or  inrolTe  chaugea  In  eatab-  | 
lished  grades,  shall  be  made,  except  that  ordi-  ; 
nary  repairs  which  are  required  to  keep  the  ; 
streets  and  highways  in  a  safe  condition  to  \ 
travel  are  matters  of  an  admlniBtratlre  nature, 
and  may  be  ordered  by  the  mayor. 

6.  Putting  granite  block  paring  down  oo  a 
street  that  is  macadamiaed,  or  substitutlog  a 
brick  pavement  oo  a  street  that  Is  paved  with 
cobblestones,  are  specific  rather  than  ordinary 
repairs,  tboogh  no  chai^  of  grade  is  eontrai- 
plated  in  making  snch  repaiia. 

7.  Where  it  appears  that  the  mayor  of  a  city 
li  about  to  expend  money  or  Incur  obllgatlona 
purporting  to  bind  tbe  dt^  in  a  manner  In  I 
which  the  city  has  no  legal  right  to  expend  mon-  i 
ter  or  iucnr  obligations,  ue  remedy  is  by  injnnc-  ' 
tion,  under  the  ezpresa  provision  of  Bev.  I^aws,  ■ 
c.  25,  {  100,  providing  that,  if  any  of  the  offi-  i 
cere  of  the  are  aboot  to  expend  money  for  i 
any  pnrposea  other  than  tbosa  for  which  the  I 
dtjr  has  the  legal  power,  tho  conrla  may  re-  [ 
■train  the  almie  of  sn<di 

Gasa   Reserved  from  Supreme  Judicial 
Court,  Bristol  Gounly. 

Suit  by  Orlando  Draper  and  others  against 
Q9org9  Grime,  mayor  of  the  cll7  of  Fall  j 
Blver,  and  others,  tor  Injunction.    Case  re-  | 
Mred  for  the  foil  court   Injunction  Issued.  | 

Arthur  8.  Phillips  and  William  B.  Fuller,  ' 
Jr.,  for  petitttoners.  Hugo  A.  Dnbuqoe,  Oity  I 
8oI.*  for  defendants.  I 

MORTON.  J.  This  Is  a  petition  by  more 
than  10  taxable  Inhabitants  of  tbe  dty  of 
Fall  River,  Including  a  majority  of  the  board 
of  aldermen,  against  the  mayor,  the  superin- 
tendent of  streets,  and  the  city  treasurer  to 
restrain  the  mayor  from  ordering  tbe  con- 
struction of  certain  sewers,  sidewalks,  curb- 
ing, paving,  and  blghway  repairs,  except  as 
authorized  by  the  board  of  aldermen,  and  tbe 
superintendent  of  streets  from  proceeding 
with  the  work  as  ordered  by  the  mayor,  and 
tbe  dty  treasarer  from  making  any  payments 
on  account  of  tbe  matters  complained  of. 
Tbe  mayor  demurred,  abd  answered  gener- 
ally. The  other  two  defendants  answered 
gmerally,  without  demurring.  Tbe  case  was 
sent  to  a  master  to  hear  tbe  parties  and  re- 
port fhe  facts,  and  so  much  of  tbe  evidence 
as  might  be  required  to  raise  any  question  of 
law  as  either  party  requested.  Upon  the 
coming  In  of  the  master's  r^ort  the  defrad- 


ants  filed  eneptlons  tlieretok  which  ^en 
ovmnled  so  far  as  tbey  rdated  to  qnestlonB 
of  fact  Tbe  demmrer  was  also  overrbled, 
and  the  case  was  reserved  for  tbe  full  comrt 
upon  the  bill,  answers,  master's  report,  and 
the  evidence  annexed  thereto,  and  the  de> 
fondants'  ttsceptloos,  so  far  as  they  raised 
questlonB  of  law;  sncA  dl^KMltion  to  be 
made  of  the  esse  as  tbe  full  court  should 
deem  best. 

The  quesUons  raised  relate  to  the  respee> 
tlve  powers  of  ttie  mayor  and  the  board  of 
aldermen,  under  tbe  revised  charter  of  the 
city  of  FaU  Blver  (St  1902,  p.  304,  c.  SOS),  in 
regard  to  the  repair  and  paving  of  streets  and 
highways,  the  construction  and  cnrbing  of 
sidewalks,  and  the  building  of  sewers.  The 
scheme  of  the  charter  Is  tiiat  the  administra- 
tion of  all  the  fiscal,  pmdaitial,  and  munic- 
ipal affairs  of  the  dty,  except  as  otherwise 
provided,  shall  be  rested  In  an  executlre  di»- 
partment  consisting  at  the  mayor,  and  a 
legislative  department  consisting  of  tile 
board  of  aldermen.  Neither  shall  exwdse 
any  powers  belongliig  to  tbe  other.  The  ex- 
ecutive powoB  of  the  dty  are  vested  solely 
In  the  mayor,  and  are  to  be  exercised  by  him 
through  various  departments  and  oBlcen, 
who  are  subject  to  his  supervlsUm  and  con- 
troL  Amongst  these  departments  la  the 
street  department  und^  the  charge  of  tbe 
snrvey<ar  of  highways,  who  Is  also  the  Buoas 
Intendent  of  streets.  No  contract  In  excess 
of  $200  can  be  made  by  any  of  these  depart- 
ments or  officers  unless  It  Is  In  writing  and 
accompanied  liy  a  bond,  and  both  the  con- 
tract and  bond  are  approved  In  writing  by 
the  mayor.  The  legislative  powers  are  vest- 
ed in  the  board  of  aldermen,  who^  It  Is  also 
provided,  shall  have:  "First  Tbe  powers  of 
towns,  the  powers  of  boards  of  aldermen  and 
of  the  mayor  and  aldermen  and  city  councils 
of  dties  under  the  general  law.  Second.  Tbe 
powers  now  held  by  the  dty  of  Fall  River  or 
by  the  city  council,  the  aldermen,  or  the 
mayor  and  aldermen  of  Fall  Riv^  by  spe- 
cial laws.  Third.  Tbe  exclusive  power  to 
lay  out  locate  anew,  alter,  widen,  and  discon- 
tinue town  ways,  streets  and  highways  and 
to  order  specific  repairs  or  a  change  of  grade 
therein,  in  tbe  manner  provided  by  law." 
Damages  are  to  be  assessed  by  the  board, 
and  any  person  aggrieved  shall  have  the  rem- 
edy provided  by  law  In  such  cases.  No  mem- 
ber or  committee  Is  to  take  any  part  In  tbe 
expenditure  of  public  money,  the  employ- 
ment of  pnbltc  labor,  or  tbe  purchase  of  pub- 
lic supplies  or  materials,  or  the  making  of 
public  contracts,  or  in  the  construction,  alter- 
ation, or  repair  of  any  public  property,  or 
the  care,  custody,  or  management  of  tbe 
same,  or,  generally.  In  the  conduct  of  the 
administrative  or  executive  business  of  the 
dty.  There  Is  also  a  general  provision  that 
no  expenditure  shall  be  made  or  liability  In- 
curred by  any  officer  or  board  on  account  of 
the  dty,  beyond  the  amount  appropriated 
ttierefi>r  la  the  annual  appn^riatUm  order. 
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or  la  a  mbsequmt  appropriation.  Pursuant 
to  the  power  rested  In  them,  the  board  of 
aldermen  passed  an  annual  appropriation  or- 
der In  Februar7,  ISOS,  appr(^riatlng  certain 
soma  for  Ughwars,  pavlns,  curbing,  and 
sewer  constmctlon,  and  also  adopted  the 
CoIIowtng  TOte:  "Ordered  that  the  several 
boards  and  officers  xmAer  the  general  supef- 
Tlalon  and  control  of  the  mayor  be  and  they 
are  hereby  authorized  to  exp«id  the  appro- 
priations as  hereinafter  designated.  Sup«- 
Intendent  of  Streets.  Appropriation  for  high- 
ways. Apprc^riatlon  for  highways  curbing. 
Appropriation  for  paving.  Appropriation  for 
sewer  construction.  Appn^riation  for  street 
lights."  No  question  arises  over  the  street 
lights.  Nor»  as  we  understand  It,  does  any 
question  arise  over  the  unexpended  balance 
of  appropriations  made  I:^  the  previous  gov- 
ernment for  the  construction  ot  sewers  or- 
dered by  them  and  not  completed.  The  may- 
or proceeded,  without  any  further  action  on 
the  part  of  the  boaid  of  aldermen,  to  order 
the  soperlntendent  of  streets  to  construct 
certain  sewers  and  to  lay  certain  curbli^ 
and  to  do  certain  paving,  and  admits  his  pur- 
pose to  order  othor  sewers  to  be  biUlt  and 
more  curbing  and  paving  to  be  laid,  claim- 
ing the  right  to  do  so  as  the  executive  officer 
of  the  city.  Some  of  the  work  thus  ordered 
has  been  done  and  paid  for,  and  contracts 
have  been  made  for  materials  and  supplies, 
and  the  superlntradent  of  streeb^  in  his  an- 
gwer,  admits  that  be  feels  bound  to  ob^  the 
orders  and  directions  of  the  major,  Tba  city 
treasora,  ai  tlie  master  finds,  Intenda  to  pay 
for  the  work,  ordered  the  mayor,  so  for  as 
the  Ulla  come  to  him  properly  audited,  unless 
restrained  by  the  wder  of  the  court  The 
mayor  contends  that,  after  the  appropriations 
were  made  and  the  vote  referred  to  above 
had  been  passed,  all  that  remained  to  tw 
done  was  of  an  administrative  or  ececuUve 
nature^  and  that  it  camp  witiiln  the  scope  of 
his  antiiority,  under  the  charts,  to  direct 
the  superintendent  of  streets  what  sewws  to 
build,  and  what  curbing  and  paving  to  lay, 
and  what  highway  repairs  to  mabe.  In  re- 
gard to  the  matter  of  sewers,  he  makes  the 
further  contention  that  Mr.  Phineas  Ball,  of 
Worcester,  was  employed  by  the  dty  author- 
ities many  years  ago  to  devise  a  system  of 
sewerage  for  the  tAty,  and  made  a  report, 
which  was  accented  by  the  city,  and  in  ac- 
cordance with  which  sewers  have  since  been 
built,  and  that  an  appropriation  for  the  con- 
struction of  Bffwers  Is  f«r  sewers  to  be  built 
In  accordance  with  this  plan,  and  that 
this  reason,  also,  the  woi^  of  constructing 
sewers  Is  purely  administrative  or  executive. 
But  this  contention  Is  disposed  of,  we  think, 
by  the  finding  of  the  master— which  was  war^ 
ranted  by  the  evidence— that  the  plan  had 
not  been  so  adopted  by  the  dty  tbat  **tbe 
building  of  sewere  from  time  to  time  In  ac- 
cordance with  the  plan  has  become  a  purely 
executive  or  ministerial  function,  to  be  per- 
formed fay  the  ttecntive  cheers  oC  the  dty 


I  of  Fall  River  after  a  genera!  q)pn9riation 
has  been  made  for  sewer  construction,  with- 
out tbe  previous  action  of  the  proper  body 
having  the  determination  under  the  law  ot 
what  sewers,  public  safety,  and  convenience 

I  require,  and  when  and  how  they  aball  bs 
built." 

The  petitioners  contend  that  it  is  for  tbe 
board  of  aldermen  to  decide  where  and  what 
sewers  shall  be  built,  and  how  they  shall  be 
constructed,  and  what  curbing  and  paving 
shall  be  laid, -and  what  sidewalks  and  re- 
pairs, so  far  as  they  are  specific  or  involve 
changes  in  established  grades,  shall  be  mad& 
They  do  not  contend,  as  we  understand 
them,  that  the  surveyor  of  highways  and  the 
\  superintendent  of  streets  would  not  bare  au- 
thority, either  under  tbe  supervision  and  con- 
trol of  tbe  mayor  or  of  thdr  own  motion,  to 
make  such  ordinary  repairs,  indndlng  In 
some  cases  the  laying  of  curbing  and  paring, 
as  might  be  necessary  to  tender  the  streets 
reasonably  safe  and  convenient  for  tmTd. 
and  keep  them  in  a  proper  condition  of  re- 
pair. ,  If  such  Is  their  contention,  then  we 
are  ot  opinion  that  it  cannot  be  siiatalned. 
The  ordinary  repairs  which  are  required  to 
keep  streets  and  highways  In  a  safe  condi- 
tion fbr  travd  are  plainly  matters  of  an  ad- 
ministrative nature.  By  the  expreaa  lan- 
guage of  the  charter,  authority  In  regard  to 
specific  repairs  and  changes  of  grade  la  twt- 
ed  exclusive  In  the  board  of  aldermen.  Bt 
1902,  p.  807.  c  S8S,  f  15,  snbd.  8. 

As  already  observed,  the  charter  provides 
that  the  powers  of  towns  and  of  boards  of  al- 
dermen, and  of  the  niayw  and  aldermoi  and 
of  dty  conndl^  under  general  laws,  shall  be 
vested  in  the  board  of  aldermen.  Antlioilty 
to  construct  sewers  and  to  take  land.  If  nec- 
essary, is  derived  from  general  laws.  Hie 
Revised  Laws,  which  were  In  force  wben  tbe 
present  charter  was  adopted,  provide  Hut, 
"tbe  mayor  and  aldermen  of  a  dty  and  ttw 
sewer  commisdoners,  selectmen,  or  road 
commlsdoners  of  a  town  may  lay.  mate,  re- 
pair and  maintain  all  such  main  drains  or 
common  sewers  as  they  adjndge  necessary 
for  the  public  convenience  or  the  pubUc 
health,"  etc.  Bev.  Laws.  c.  49,  |  1.  Under 
former  charters  granted  to  the  dty,  tbis 
power  vr&B  expressly  conferred  npcfn  Uie 
mayor  and  aldermen.  St  1354,  p.  170,  c.  257. 
I  16;  SL  188S>  p.  711,  c.  269,  {  20.  The  an- 
thority  thus  conferred  by  general  laws  fa 
given,  so  far  as  dties  are  concerned,  to  Oie 
mayor  and  aldo-men,  and,  as  we  have  aeen. 
the  revised  charter  expressly  ^ves  to  tlie 
board  fOf  aldermen  the  powers  given  to  tlw 
mayor  and  aldermen  under  general  lawa.  It 
follows  that  the  power  to  say  what  aewet* 
shall  be  built  and  how  they  shall  be  oon> 
structed  Is  vested  In  the  board  of  aldermoi 
and  not  In  the  mayor.  The  fact  tiiat  an  ap- 
propriation has  been  made  in  general  terms 
for  sewer  construction,  and  that  the  supet^ 
Intendent  of  streets  has  been  authorized  to 
e^end  it  nnder  the  genwal  sQperrldoa 
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control  of  tbe  mayor,  does  not  convert  tbe 
laying  and  building  of  sewem  from  an  ad- 
mlnlatratlTe  Into  an  execntlTe  mattw.  Be- 
fore or  as  a  part  of  the  order  requiring  a 
sewer  to  be  laid  and  eonstracted,  the  board 
of  aldermen  Is  required  In  some  form,  ex- 
pressly  or  Impliedly,  to  adjudge  tbat  It  Is 
necessary  for  the  public  healtb  or  conven- 
Imce.  They  cannot,  If  they  would,  depute 
this  power  to  the  mdyar  and  tbe  superintend- 
ent of  streets.  Cc^lna  t.  Bolyok^  146  Mass. 
m  807,  15  N.  B.  906.  It  Is  giren  to  them, 
and  to  no  one  else,  and  Is  a  leglslatlTe  or  Ju- 
dicial, rather  than  an  admlnlsttatiTe  or  mec- 
QtiTe.  power.  The  fact  that  tbe  charter  for- 
bids members  of  the  board  of  aldennm  to 
take  part  In  any  pnblle  contrael;  or  In  the 
conduct  of  any  executire  or  administrative 
business,  has  no  more  tendency  to  show  tiiat 
It  Is  not  for  tbem  to  decide  in  regard  to  tbe 
laying  and  making  of  sewers  than  It  baa  to 
show  that  it  is  not  for  them  to  locate  and  lay 
oat  streets.  The  two  things  are  entirely  sep- 
arate and  distinct  Neither  does  it  help  the 
matter  that  the  sewers  which  the  mayor  has 
ordered  to  be  bnUt  are  In  fact  (If  it  la  a  fact) 
necessary-  for,  and  will  tend  to  promote,  the 
pnbUc  health  or  ecmvoilenee.  That,  as  al- 
ready obserred,  is  a  matter  for  the  board  of 
aldermen,  and  not  txa  him,  to  pass  opon. 
The  bill  alleges,  and  tbe  answer  admits,  that 
tbe  mayor  has  ordered  the  superintendent  of 
streets  to  build  certain  sewers,  which  are 
Bpedflcally  described,  without  any  adjudica- 
tion by  the  board  of  aldermen  that  they  are 
necessary  tor  tbe  public  health  or  conTenl- 
ence.  It  follows,  from  what  has  been  said, 
tbat  the  orders  thus  glvm  were  nnantbortsed 
and  Invalid,  and  that  action  under  them 
should  be  restrained.  If  the  remedy  chosen  is 
tlie  proper  one,  which  will  be  considered 
later. 

We  come  next  to  the  questions  relating  to 
curbing  and  paving.  It  is'provlded  by  sec- 
tion 43,  c.  49,  Kev.  Laws,  that  "If  tbe  city 
council  of  the  dty  accepts  the  provisions  of 
this  section  or  has  accepted  the  con^espond- 
Ing  provlslona  of  eariler  laws,  the  mayor  and 
aldermen  •  •  •  may  If  In  thehr  Judg- 
meat  pubUe  convenience  so  requlrea  grade 
and  construct  sidewalks  and  complete  par- 
tially ctmstmcted  sidewalks  in  any  street 
with  or  without  edge  stones,  uid  may  corer 
tbe  same  vritt  brick,"  etc  This,  in  the  case 
of  cittea,  puts  the  construction  of  sidewalks 
Into  the  hands  of  tbe  mayor  and  aldermen 
(Atty.  General  v.  Boston,  142  Ifass.  200,  7  N. 
K  722),  and  we  do  not  see  how  the  question 
of  curbing  can  be  separated  from  that  of  con- 
struction. Tbe  laying  of  curbing  is  Indnded 
in,  and  Is  part  of.  the  construction  of  rtde- 
walks.  Tbe  statnto  eziwessly  recognises  it 
by  giving  to  the  mayor  and  aldermen  the 
power  to  construct  sidewalk^  and  to  com- 
plete partially  eonstracted  sidewalks  with  or 
wtthoot  edge  stones.  Tbe  answer  denies  that 
section  48  baa  been  accepted  by  the  city 
council,  bat  admits  tiiat  the  corresponOing 


provisions  of  the  earlier  laws  were  accented. 
The  result  Is,  therefore,  that,  under  the  sec- 
tion of  the  revised  charter  referred  to  In  con- 
nection with  sewers  tsectlon  15,  subd.  1),  tbe 
matter  of  curbing  Is  In  tiie  hands  of  tbe  board 
of  aldermen,  and  not  In  those  of  the  mayor. 
If;  however,  the  board  of  aldermm  omit  or 
neglect  In  any  particular  Instence  to  order 
curbing  to  be  laid,  and  it  Is  necessary  that, 
in  order  to  render  the  streets  safe  and  con- 
venient for  travel,  curbing  should  be  laid, 
then  the  mayOT,  acting  under  the  authority 
given  to  him  as  the  aecutlve  officer  of  the 
city,  and  tbe  obligation  imposed  on  all  dtles 
and  towns  to  keep  their  streets  and  highways 
in  a  reasonably  safe  and  convenient  condition 
for  travel,  may  dhnct  the  anperintendent  of 
streets  to  lay  It,  or  the  surveyw  of  highways 
may  Uy  it  of  his  own  motion,  cm  the  same 
ground  <m  which,  it  the  authorities  having 
the  rigbt  to  order  spedflc  repairs  neglect  to 
do  so  In  a  case  requiring  a  change  of  grade, 
those  charged  with  the  duty  of  repair  may  do 
what  Is  neccBsary  to  make  the  way  reason- 
ably safe  and  convenlmt.  Sullivan  v.  Fall 
River.  144  Mass.  S7B,  12  N.  B.  BBS.  The  mas- 
ter has  found  that  in  one  of  the  two  Instan- 
ces—Warren street— In  which  it  is  specifically 
charged  that  fba  mayor  has  ordered  curbing 
to  be  laid  by  the  superintendent  of  streets, 
curbing  was  necessary  to  render  the  aide- 
walk,  which  was  thm^  safe,  and  to  keep  It 
in  proper  repair.  In  regard  to  the  othw— 
Beach  street— he  finds  tbat  It  was  reasonably 
proper,  but  was  not  necessary  to  make  tbe 
street  safe.  We  ttdnk  that  it  was  within 
tbe  scope  of  tbe  minor's  auOuHity,  under 
the  general  obligations  Imposed  on  cltlea  and 
towns  to  keep  their  streets  and  highways  rea- 
sonably safe  and  convenient  for  travel,  to 
order  the  curbing  to  be  laid  down  In  the  first 
case,  but  not  In  the  second.  It  Is  Immatralal 
whether.  In  obeying  tbe  order,  the  defendant 
Thurston  acts  ss  surveyor  of  highways  or 
superintendmt  of  streets,  or  In  hotb  capaa- 
tles. 

We  think  that  the  repai^i  which  have  been 
ordered  In  Dnrfee  and  Granite  streets  mutit 
be  regarded  as  spedflc  rather  tiian  ordinary 
repairs.  What  will  constitute  ordinary  re- 
pair, and  what  spedflc,  must  to  some  extent 
be  a  matter  of  degree.  No  dear  rale  can  be 
laid  down  for  all  cases.  No  change  of  grade 
is  contemplated  by  Qie  orders  that  have  been 
glvoi  In  regard  to  these  two  streets.  But  In 
each  case  the  «itire  surfsce  of  that  portion 
of  the  street  used  for  vehldes,  fbr  the  speci- 
fied distance,  will  be  removed  to  a  greater 
or  less  depth,  and  another  surface  of  differ^ 
ent  matwial,  and  at,  no  doubt,  considerable 
cost,  substituted.  Durfee  street  Is  a  macad- 
amized street,  and  a  granite  block  paving  Is 
to  be  put  down.  Granite  street  Is  paved  with 
cobblestones,  and  a  brick  pavement  Is  to  be 
substituted.  A  material  alteration  Is  thus  to 
be  made  In  the  construetloa  of  each  street. 
AH  changes  In  the  surfaces  of  streeta,  or  of 
tiie  materials  of  which  they  are  composed,  ds 
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not  cotat  nnder  the  head  of  "speclflc  repairs." 
Much  latltade  In  llie  choice  of  materials  must 
neeenazlly  be  allowed  to  those  charged  Tith 
the  dut7  of  r^lr.  But  think  that  nih- 
ztantial  and  Important  changes,  like  those  In 
these  Instances,  which  are  not  moely  Ind- 
lental  to  a  reconstmction  rmdered  necesBarr 
by  increased  use  or  other  causes,  but  consti- 
tute a  radical  difference  of  treatment,  must 
be  so  regarded.  Blgelow  t.  Worcester,  169 
Mass.  390,  48  M.  B.  1.  Otherwise  it  would  he 
within  the  power  of  the  surveyor  of  high- 
ways, or  of  the  mayor  and  the  supwintend- 
ent  of  streets,  to  make  over  Uie  streets  as 
they  saw  fi^  without  any  limit  except  that  of 
the  appropriation.  We  cannot  think  that  the 
Legislature  intended  that  the  board  at  al- 
dermen should  have  no  r<Hce  in  such  matters 
b^ond  the  making  of  the  appn^rlations. 

If  the  effects  of  the  construction  thus'glren 
to  the  charter  shall  be,  as  the  respondents 
contend  it  will  be,  to  take  away  from  the 
moyor  powers  which  the  I.eglslature  Intend- 
ed that  he  should  have,  It  will  be  fw  the  Leg- 
islature to  apply  the  remedy,  and  not  for  us 
to  do  so  by  a  forced  and  unnatural  construc- 
tion of  the  language  used.  It  Is  to  be  pre- 
sumed that  the  board  of  aldermen  will  be 
governed  by  a  r^rd  for  the  public  Inter- 
ests, and  will  order  the  making  of  such  chan- 
ges and  Improvements  from  time  to  time  as 
may  be  required,  and  as  they  deem  warrant- 
ed by  the  state  of  the  city's  finances.  Provi- 
sions almost  Identical  with  those  omtidned 
in  the  charter  before  us  In  reference  to  the 
powers  of  the  mayor  and  the  board  of  alder- 
men are  to  be  found  in  several  charters  re- 
cently granted  to  other  cities,  though  In  one 
or  two  the  legislative  body  Is  called  a  "coun- 
cU"  or  "dty  council,"  Instead  of  a  Ijoard  of 
aldermen."  St  1003,  p.  304,  c.  345  (Medford); 
8t  1900,  p.  241.  c  323  (Gloucester);  St  1900. 
p.  366,  c.  427  (Northampton);  St  1899,  p.  112, 
c.  162  (Melrose);  St  1899,  p.  201,  c.  240  (Som- 
erville).  We  do  not  discover  In  these  and 
other  charters  any  intention  on  the  part  of 
the  Legislature  to  Increase  the  executive 
powers  at  the  expense  of  the  legislative,  but 
a  purpose  to  separate  the  two,  and  to  place 
upon  the  mayor  the  responsibility  for  the 
proper  discharge  of  duties  pertaining  to  ec- 
ecutlve  matters,  and  to  confine  members  of 
the  legislative  body  to  the  performance  of 
duties  connected  with  that  branch  of  the  gov- 
ernment 

The  respondents  contend,  lastly,  that  the 
remedy  Is  by  petition  for  a  writ  of  certiorari, 
and  not  by  a  petition  nnder  Rev.  Iaws,  c. 
25,  I  100,  which  this  is.  But  the  case  pre- 
sented Is  one  In  which  an  officer  of  the  city 
—the  mayor— Is  about  to  expend  money  or  in- 
cur obligations  purporting  to  bind  the  dty  in 
a  manner  In  which  the  city  has  no  legal  right 
to  expend  money  or  Incur  obligatlous,  and 
therefore  comes  within  the  express  language 
of  the  statute. 

Injnnction  to  issue.  Decree  to  be  settled 
by  a  dngle  Jnsticflb 


(U8  UkH.  lU) 
HAWKS  V.  DAVIS. 
(Supreme  Jadicial  Court  ot  MaBsacIiairtt& 
Essex.   Feb.  2ft,  1904.) 

UORTQAOBS-TAXBS— RBDKUPTION  BT  MORT- 
OAQKE— REDEMPTION  BT  ASSIGN  EE— AMOUNT 
OF  PATME»4T~NOTICB  OF  SALEi— SUFFICIEN- 
CY—RENTS  AND  PROFITS—WRIT  OF  ENTRY— 
INSTRUCTIONS. 

1.  By  tba  express  provision  of  St  188S,  c 
390,  I  57  (Bev.  Laws,  c.  13,  i  58),  a  mortgagee 
of  record  may  redeem  from  a  tax  sale  irf  the 
mortgaged  laod  at  any  time  within  two  years 
after  actual  notice  of  the  sale. 

2.  The  assignee  of  a  mortgage  is  a  mortgage* 
of  record,  within  the  meaning  of  the  statute. 

3.  The  assignee  of  a  mortnge,  whose  aosiga- 
ment  was  made  previously,  out  not  recorded  at 
the  time  of' the  tax  sale,  was  a  mortgagee  of 
record,  entitled  to  redeem,  on  sobseqaently  re- 
cording the  aaslgnment 

4.  On  aa  issue  as  to  when  a  mortgagee  liad 
notice  of  a  tax  sale  of  the  lands,  the  qoestloa 
whether  one  who  acted  as  the  mortgagee  s  agent 
in  holding  the  notes  and  mortgaKS  for  the  par- 
pose  of  collecting  the  interest  had  an  authority 
broad  enough  to  include  recelviug  notice  for  tlie 
mortgagee  was  one  for  the  jury. 

5.  St  1888.  c.  390.  I  67  (Rev.  I«ws.  c  13. 
I  58),  gives  a  mortgagee  the  right  to  redeem 
from  a  tax  sale  at  any  time  within  two  years 
after  actual  notice  of  the  sale.  Held,  that  a 
lettw  written  by  the  purchaser  at  tax  sale  to 
the  mortgagee,  stating  that  the  writer  held  a 
deed  from  the-  dty  to  the  property,  did  not 
amount  to  a  notice,  within  the  statute. 

6.  St.  1888,  c.  SdO,  f  57  (Rev.  Laws,  c  IS. 
I  58),  provides  that  oa  redemption  from  tax 
sale,  the  redemptioner  shall  pay  the  amoout  of 
the  tax,  with  10  per  cent  Interest  and  all  in> 
tervening  taxes,  charges,  and  fees,  and  that  in 
each  case  he  shall  pay  not  more  than  $3  for 
examination  of  the  title,  a  deed  of  release,  and 
the  cost  of  recording  the  tax  deed,  etc  Held. 
that  a  redemptioner  is  not  required  to  pay  1<> 
per  cent,  interest  on  the  cost  of  recording  the 
tax  deed,  the  $3  for  examination  of  title  and 
deed  of  conveyance  or  release,  and  other  neoee- 
satT  iQterveQiug  charees. 

7.  Rev.  Laws,  c,  179,  I  12,  relative  to  writs 
of  entry,  provides  tliat  If  demandant  recover 
jndgment  he  shall  recover  damages  for  tlie 
rents  and  profits  from  the  time  when  Us  title 
accrued,  aad  for^  any  waste;  section  14  pro- 
videa  that  the  rents  and  profits  for  which  the 
tenant  la  liable  riiall  be  the  clear  annual  vmlae 
of  the  lands  for  the  time  daring  which  the  toi- 
ant  was  in  poesession,  after  deducting  all  law- 
fnl  taxes  and  assessments  paid  by  him,  and  the 
expense  of  caltlvating  the  land,  or  otherwise 
coliectlog  the  profits;  aud  section  15  enacts 
that  the  value  of  the  use  by  the  tenant  (Kf  any 
improvements  made  by  him  shall  not  be  includ- 
ed. In  an  action  by  a  writ  of  entry,  the  court 
instructed  that  if  demandant  was  entitled  to 
recover,  he  was  entitled  to  recovei;  also*  the 
clear  annual  value  of  the  land  from  the  time 
that  he  had  been  Improperly  kept  ont  wf  po» 
session,  but  that  the  tenant  was  entitled  t» 
take  out  the  ordinary  and  necessary  expenaea 
of  collecting  the  routs,  profits,  and  income,  and 
that  the  *^ear  annual"  value  did  not  mean 
what  the  tenant  actually  received,  bat  what 
was  the  proper  annual  rental  nnder  all  the  dr- 
cunistances,  aud  that  then  should  be  deducted 
from  that  necessary  and  reaaooaUe  amooota  far 
collectiuj^  ropairs,  and  buA  other  thina  as 
naturally  go  with  the  ownership  of  land,  neli, 
that  the  inatrncdon  was  propet,  under  the  stat- 
ute. 

Report  from  Superior  Court,  Bssez  Oonn- 
ty;  Wm.  Guslilng  Wall,  Jndgeu 
Action  by  writ  of  ehtry  bf  Brther  H. 

1 1.  BM  Taxation,  vol.  «.  OasL  Dig.  i  UNi 
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Hawks  agalnit  AHm  H.  DarlB.  Verdict  for 
d«mandant  and  nw  reported.  Judgment  on 
tSie  verdict 

Tbe  notice  qwken  of  In  the  opinion  at  hftT- 
Ing  been  given  by  tbe  pnrcbaKr  at  tax  sale 
to  the.  mortgagee  was  a  letter  stating  that 
the  parchaBcr  held  a  deed  from  the  clt7  of 
IiTJin  on  certain  pn^rty  on  which  the  ad- 
dressee held  a  mortgage,  and  reqnested  that, 
If  tbe  latter  bad  any  Interest  In  the  property, 
tbe  writer  migbt  be  Informed  at  once.  On 
tb%  question  as  to  rents  and  profits,  tbe  court 
Instructed  tha^  If  demandant  was  entitled  to 
recover,  he  was  uititled  to  recover,  also,  tbe 
clear  annual  value  of  tbe  land  from  tiie  time 
that  he  bad  been  lmi«operlj  kept  out  of  pos- 
session, but  that  tbe  tenant  was  entltied  to 
take  out  the  ordinary  and  necessary  ezpensec 
of  collecting  the  t&tta,  profits,  and  income, 
and  that  the  "clear  annual  value"  did  not 
mean  what  the  t^iant  actually  received,  but 
what  was  the  proper  annual  rental  undar  all 
the  circumstance  and  tbiat  th«e  should  be 
deducted  trota  that  nece8cai7  and  reasonable 
amounts  for  collecttng;  repaJxa,  and  such  oth- 
er things  as  naturally  go  with  the  owner- 
shlp  of  land.  Tbe  tenant  requested  the  court 
to  instmct  tbe  Jury  as  follows:  "(1)  That, 
upon  all  the  evidence  submitted,  and  the 
agreed  focts,  tbe  plalntUf  Is  not  entitled  to 
recover.  (2)  Tbe  plaintiff,  Hawks,  did  not 
become  mortgagee  of  record,  within  provi- 
sions of  tbe  statutes  relating  to  the  redemp- 
tion of  tbe  estates  from  tax  sales,  until  the 
recording  of  the  assignment  of  Neal  Ho  her. 
aSi  That  If  Bbe  took  itn  assignment  of  the 
mortgage  from  Neal,  and  omitted  to  record 
the  same  In  any  way  until  more  than  two 
years  Vfter  tbe  sale  pnqrarly  made  for  taxes, 
her  rights  to  redeem  were  foreclosed,  and 
she  cannot  maintain  this  action.  (4)  That  If 
tbe  mortgage  to  Neal  was  duly  recorded,  and 
the  assignment  of  the  same  to  the  plaintiff 
was  In  no  way  recorded  until  mwe  than 
two  years  after  tbe  sale  for  taxei^  the  record 
of  such  assignment  after  snch  lapse  of  time 
will  not  constitute  her  a  mortgagee  of  rec> 
ord,  within  the  meaning  of  the  statutes  In 
such  cases  made  and  provided;  said  estate 
having  passed  to  an  Innocent  purchaser  for 
valuer  without  actual  notice  thereof;  said 
Neal  having  had  knowledge  of  said  tax  sale. 
<5>  That  actual  knowledge  of  Breed,  who  bad 
charge  of  the  same  for  the  plaintiff,  In  col- 
lecting the  Interest  thereon  and  managing 
the  same  Cor  the  plaintiff,  is  actual  knowl- 
edge Iff  the  plaintiff;  ^  that  a  mortgagee 
Is  not  entitled  to  rente  uid  proflte  after  mak- 
ing peaceable  entry  to  foreclose,  and  before 
tlie  expiration  of  tbe  tiiree  years  for  redemp- 
tion, as  against  a  tenant  for  redemption,  or 
against  a  traant  In  possession  claiming  under 
a  tax  sal^  (7)  If  Breed  acted  as  tbe  agent 
of  tbe  plaintiff,  and  while  so  acting  had 
knowledge  of  the  tax  sale,  that  his  knowl- 
edge Is  Imputed  to  tbe  demandant,  in  his 
agreemoit  to  apply  funds  In  his  bands  In 


settlement  of  tax  title,  she  Is  bound  by  such 
agreement,  and  cannot  maintain  this  action. 
(8)  That  the  payment  made  to  the  treasurer 
of  the  city  of  Lynn  was  not  sufficient,  as 
interest  was  not  computed-  or  paid  upon  the 
Intervening  cbargra."  These  insfmctlmis,  et- 
cept  tbe  second,  were  refused. 

Joseph  Bennett  and  George  M.  Steams,  for 
tenant  B.  D.  Wratim-Smlth  and  Edward  N. 
Chas^  for  demandant 

ENOWLTON,  a  J.  This  is  a  real  action. 
In  which  the  demandant  shows  a  good  title 
ad'  mortgagee,  with  an  entry  to  foreclose, 
which  perfecte  her  rli^te  as  against  the, 
mortgagor  and  all  persons  claiming  under 
the  mortgagor.  The  tenant  shows  a  good 
title  acquired  ttndw  a  sale  for  taxes  assessed 
to  tbe  mortgagor  after  this  mortgage  was 
made;  which  title,  unless  redeemed,  takes 
precedence  of  the  title  of  the  mortgagee. 
The  demandant  undertook  to  rede«n  from 
this  tax  sale,  and  the  principal  question  is 
whether  her  attemi>t  at  redemptioa  was  ef- 
fectnat  This  question  may  be  divided  into 
two  parts:  First  Had  she  then  a  right  to 
redeem?  Secondly.  W^s  her  payment  suffl- 
dent  In  amount? 

The  taxea  on  account  of  which  the  salo 
was  made  were  asBessed  to  tbe  mortgagor 
tor  tbe  year  1881.  All  other  taxes,  since  as 
well  as  before  that  date,  have  been  paid, 
by  the  mortgagor.  Tbe  mortgage  was  made 
In  1887,  ftud  was  assigned  by  the  original 
mortgagee  to  the  demandant  In  May,  1888. 
This  assignment  was  not  recorded  until  July 
12,  1899.  Under  St  1886,  c  890,  |  57  (Bev. 
laws,  c.  13, 1  5S),  a  mortgagee  of  record  has 
a  riglit  to  redeem  from  a  tax  sale  at  any 
time  witldn  two  years  aftw  be  has  actual 
notice  of  the  sale.  The  demandant  after 
having  recorded  her  mortgage,  made  a  pay- 
ment to  tbe  treasurer  of  ihe  citj  of  Lynn 
on  April  28;  1900,  tot  tbe  purpose  of  redeem- 
ing the  premises.  An  assignee  of  a  mort- 
gage is  a  mortgagee  of  record,  within  tbe 
meaning  of  this  section.  Faxon  v.  Wallace, 
98  Mass.  44.  An  assignee  of  a  mortgage, 
whose  assignment  was  made  previously,  but 
was  unrecorded  at  tbe  time  of  a  tax  sale, 
becomes  the  mortgagee  of  record,  «itftled  to 
redeem,  under  tUs  section,  upon  subsequent- 
ly recording  tbe  assignment  Hawes  v.  How- 
land,  136  Mass.  Hhe  demandant  .was 
therefore  entitled  to  redeem  at  the  time  of 
making  this  payment  if  It  was  made  within 
two  years  after  she  bad  actnal  notice  of  tbe 
sale.  Tlie  question  aa  to  the  time  of  lier 
receiving  notice  was  submitted  to  the  Jury 
under  proper  Instructions. 

It  was  contended  that  actual  knowledge  of 
tbe  sale  a  long  time  prevlouBly  by  one  Breed, 
who  acted  as  the  demandant's  agent  In  hold- 
ing the  notes  and  mortgage  for  the  purpose 
of  collecting  Interest  thereon,  was  notice  to 
the  demandant  But  the  Judge  rightly  left 
to  tbe  Jury  tbe  question  whether  Breed's 
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tsency  was  btbad  enoncb  to  Include  receiv- 
ing sncb  a  nottca  tw  her,  or  wbetfaer  It  was 
more  limited. 

Tbe  Judge  rigbUy  raled  tbat  tbe  writing 
sent  by  tbe  pnrcbaser  at-tbe  tax  sale  to  Neal, 
the  original  mortgagee^  who  was  then  the 
mortgagee  of  record,  was  not  a  good  notice 
of  tile  tax  sale.  It  contained  no  statement 
or  suggestion  tbat  tbe  property  bad  been  sold 
for  taxes.  K^tb  t.  Wheeler,  159  Mass.  161, 
84  H.  174.  It  therefore  Is  unnecessary  to 
consider  whether  the  demandant  woold  bare 
lost  ber  rights  by  the  expiration  of  two  years 
after  tbe  giving  of  actual  notice  to  the  per- 
son who  was  then  tbe  mortgagee  of  lecofd. 
while  she  was  holding  an  unrecorded  assign- 
ment of  ,  the  mortgage. 

The  only  remaining  question  Is  whether 
tbe  amount  paid  by  tbe  demandant  to  tbe 
city  treasurer  for  redemption  was  sufficient 
It  Is  conceded'  tbat  It  was,  unless  she  was 
required  by  law  to  pay  Interest  at  10  per 
cent,  not  only  on  tbe  original  sum  and  In- 
terrening  taxes  paid  by  tbe  holder  of  the 
tax  title,  but  also  on  the  cost  of  recording  the 
tax  deed,  and  tbe  $3  for  tbe  examination  of 
title  and  deed  of  conveyance  or  release,  and 
other  necessary  Intervening  charges.  We 
think  tbe  section  already  cited  makes  It  plain 
that  Interest  Is  not  to  be  paid  on  tiiese  lat> 
ter  sums  expended  Incidentally. 

Tbe  Instructions  as  to  tbe  right  of  tbe  de- 
mandant to  rents  and  profits  were  in  accord- 
ance with  tbe  statutes.  Pub.  St.  c.  173,  H 
12-15  (Rev.  Laws.  c.  179,  S§  13-15). 

There  was  no  error  In  the  Instructions  giv- 
en, or  In  tbe  refusal  to  give  the  instructions 
requested. 

Judgment  on  tbe  verdict. 


(185  MasB.  68) 

THAYER  et  «1.  v.  DEWEY  et  at 

(Snpteme  Judicial   Court  of  Massaduuetts. 

Worcester,    Feb.  24,  1904.) 

raUSTS-MANAOSMBNT— POWER  OF  TBUSTSffllB 

—INVESTMENT  OF  FUNDS. 

1.  Trustees,  in  making;  Investments  of  trust 
fands,  are  bound  to  act  m  good  faith  and  to  ex- 
ercise a  BOQDd  discretion, 

2.  There  is  In  MasBachnaetta  no  arbitrary,  un- 
iversal rule  tbat  an  iavestment  of  trust  funds 
by  trustees  will  not  he  approved,  If  It  consiBts 
of  fixed  property  in  another  state. 

S.  Au  mvestmeot  of  a  small  portion  of  a 
tmst  fund  by  the  trustees  in  fixed  property  In 
another  state  b  properly  allowed  in  their  ac- 
count. Id  view  of  an  exprras  finding  that  tbe 
investment  will  not  cause  any  ioss  to  the  estates 
and  that  the  trustees  acted  iu  good  faith  and 
with  sound  diaoetion. 

Appeal  from  Probate  Gomt,  Worcestar 
County;  Henry  K.  Braley,  Judge. 

In  the  matter  of  tbe  accounting  of  Thayer 
and  otbm,  trustees  under  tbe  will  of  Nathan* 
lei  Thayer.  From  an  order  allowing  the  ac- 
counts, Dewey  and  others  appeal.  Affirmed. 

Francis  H.  Dewey,  for  appellanta.  Rlcli- 
ard  Olney  and  John  B.  Ttaaya-,  for  app^lee«. 


KNOWLTON.  O.  J.  Tbe  tniBtess  In  this 
case  Invested  more  than  $200,000  In  tbe  pur- 
chase of  real  estate  In  Chicago,  and  the  ques- 
tion Is  whether  this  Investment  shall  be  al- 
lowed In  tbelr  iccount 

Tbe  rule  In  this  Commonwealth  governing 
trustees  In  making  Investments  has  often 
been  stated,  and  Is  well  established.  Tb^ 
are  bound  to  act  In  good  faith  and  to  exercise 
a  sound  discretion.  Harvard  College  t. 
Amory,  9  Pick.  446;  Amory  v.  Green,  13  Al- 
len. 413:  Brown  French,  125  Mass.  4ia  28 
Am.  Rep.  254;  Bowker  t.  Pierce,  180  Mass. 
282;  Hunt  Appellant  141  Mass.  516.  6  N.  E. 
554;  Dickinson.  Appellant,  152  Mass.  184^  25 
N.  E>.  99,  9  L.  B.  A.  279;  Pbie  T.  White.  ITS 
Mass.  580.  56  N.  E.  967;  Grtea  T.  Grapo,  181 
Mass.  55,  62  N.  E.  056. 

The  appellant  contends  that  an  investmoit 
In  real  estate  outside  of  tbe  commonwealth 
should  not  be  sustained,  unless,  first  the  trust 
funds  are  so  Invested  when  they  come  Into 
tbe  custody  of  the  trustee,  in  which  case  he 
may  be  Justified  In  retaining  the  Investment; 
second,  the  will  autfaorlzea'  or  instructs  tbe 
trustee  to  make  such  an  Investmrait;  third. 
In  certain  rare  and  exceptional  cases,  when 
such  an  Investment  may  be  necessary,  or  re- 
quired to  protect  or  secure  other  Investments 
or  Interests  Involved  In  tbe  trust  fund.  The 
rule  in  some  other  states  Is  substantially  In 
accordance  with  this  contention.  Ormlston 
T.  Olcott  84  N.  Y.  839;  In  ze  Rush's  Estate, 
12  Pa.-  375-378;  Ex  parte  Copeland,  Bice's 
Eq.  (S.  C.)  69;  McCullough's  Bx'rs  v.  Mc- 
Cullough,  44  N.  J.  Eq.  313,  14  Atl.  123.  But 
In  these  states  trustees  are  limited  more 
strictly  In*  their  power  to  make  Investments 
than  they  are  limited  by  our  rule  in  Massa- 
chusetts. In  Amory  v.  Green,  13  Allen,  413, 
trustees  were  authorized  to  Invest  in  real 
estate  for  a  homestead  for  tbe  cestui  que 
trust  In  another  state,  because  tbe  authority 
given  by  tbe  will  was  broad  enough  to  Jus- 
tify It  In  many  otha  cases  Investments  in 
stock  and  bonds  of  great  corporatlonB  organ- 
ised and  doing  business  In  other  states  have 
been  approved  where  it  appeared  tbat  tbe  in- 
vestment was  made  In  good  faith  and  in  tbe 
exercise  of  a  sound  discretion,  according  to 
the  standard  of  other  men  of  prudence,  dis- 
cretion, and  intelligence  In  the  management 
of  tb^T  own  affairs  In  regard  to  tbe  perma- 
nent disposition  of  tbelr  funds,  with  a  view 
to  probable  Income,  as  well  as  tbe  probable 
safe^  of  the  capital  to  be  Invested.  In  these 
cases  the  stocks  and  bonds  wae  such  as  are 
ofien  sold,  and  have  a  recognized  mark^ 
value,  away  from  tbe  place  where  tbe  corpo- 
ration is  establlabed  or  wbm  Its  pn^erty  Is 
located. 

There  is  a  grave  objection  to  tbe  invest- 
ment of  a  tmst  fund  In  tbe  purchase  of  real 
estate  In  a  foreign  s^te,  where  the  property 
is  beyond  tbe  Jurisdiction  of  our  coorta,  and 
is  subject  to  laws  different  from  onr  own. 
On  this  account  It  would  not  tw  within  tbe 
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exercise  of  a  somid  dlBcretloD  to  make  sach 
an  lUTestment  without  some  good  reason  to 
Justify  the  choice'  of  It.  Ordinarily  It  !■  very 
desirable  that  Investments  which  have  a  local 
character,  like  tiie  own^shlp  of  real  eetate, 
Bhoold  be  within  the  JurlsdlctloD  of  the  court 
that  controls  the  trust  But  In  this  common- 
wealth there  Is  no  arbitrary,  universal  role 
that  an  inrestment  will  not  be  epfwoved  If  It 
consists  of  fixed  property  In  another  state. 
In  the  present  case  It  is  said  that  the  trust 
fund  Is  very  large,  and  that  this  Is  bnt  a  very 
small  part  of  the  whole,  and  It  Is  expressly 
found  that  the  Investment  '*wlll  not  cause 
any  loss  to  the  estate,  and  that  the  trustees 
acted  in  food  faith  and  with  sound  dlscre* 
ttoD.'*  The  <Hily  objection  made  at  the  hear^ 
Ing  was  that  the  trustees  had  no  legal  right 
to  make  an  investment  in  r^l  estate  located 
outside  of  the  commonwealth.  The  app^- 
lanfai'  contention,  If  sustained,  wotUd  call  for 
the  establishment  of  an  arbitrary  rule  whldi 
Is  InconalBtent  with  the  general  rule  as  to 
tmstees**  investments  heretofore  eilstlng  In 
this  ctnnmwwealth. 
Decree  of  probate  court  affirmed. 


(US 


OHESTEB  r.  UeDONALD. 

(Su^uM  Jndidal  Ooort  of  Ifassadmsetts, 
BoiTOlk.   Feb.  2t,  1901} 
TRUSTEE  PROCESS-FOfTURK  EAAKINOS. 

1.A  maker  of  monomeDts,  who  bought  the 
rough  material  and  then  fasbioned  It  into  the 
required  form,  no  part  of  the  work  of  cutting 
the  stone  being  eithv  done  bv  him  or  eapecl&lly 
under  his  direction,  bnt  by  his  workmen,  over 
whom  he  when  present,  and  In  his  absence  his 
working  foreman,  exerdsed  general  snperin- 
tendence,  contracted  to  furnish,  and  did  fur- 
nish, a  monument,  his  sldll  and  personal  aerv- 
tcei  not  being  encaged,  and  not  entering  Into 
the  contract.  HeU.  that  the  price  to  be  paid 
tiieretor  was  not  hu  "future  eamina,''  an  as- 
sinmieiit  ttt  wUdi  Bev.  Laws,  e.  189»  {  84,  re- 
qmres  to  be  recorded,  to  be  vaUd  against  at- 
tachment by  trustee  process. 

Exceptions  from  Superior  Court,  Suffolk 
County;  Dan'l  W.  Bonc^  Judge. 

Action  by  one  Chester  against  one  Mc- 
Donald, with  trustee  process.  The  court 
rules  that  the  assignment  by  defendant  to 
claimant,  William  Reynolds,  was  of  Che  fu- 
ture earnings^  and,  being  unrecorded,  was 
Invalid.  Claimant  brtngs  ^eeptlouE.  Excep- 
tions sustained. 

James  T.  Keen,  for  plaintiff.  W.  W.  Jo^ 
ness,  for  claimant 

BBALBT;,  J.  It  appears  that  the  defend- 
ant was  a  maker  of  granite  monuments  for 
mortuary  nses,  buying  the  rough  material 
from  quarrymen,  and  then  fiishlonlng  the 
stone  Into  the  required  form  at  bis  yard.  No 
part  of  the  work  required  to  cut  the  stone  In- 
to the  finished  monument  was  eltber  done 
by  him  or  especially  under  his  direction,  but 
the  labor  was  performed  by  his  workmen, 
over  whom,  wboi  present,  be  ucadsed  a 


genera]  superintendence,  vhfle  In  his  ahseocs 
they  were  under  a  **working  foreman.*'  It 
was  understood  by  the  buya  that  the  monn- 
ment  for  which  he  ccmtracted.  and  which  was 
actually  furnished,  was  nich  as  the  defend- 
ant, in  the  ordinary  course  of  his  business, 
procured  and  made  for  the  graravt  market 
The  vendee  was  indifferent  as  to  the  person 
by  whom  the  stone  should  be  worked  into 
the  finished  design,  and  the  skill  and  personal 
services  of  the  defendant  were  not  engaged, 
and  did  not  entar  into  the  contract.  The 
bargain  was  fw  the  mcmmnent  Itself,  and 
not  specifically  for  the  wcn-k  that  was  neces- 
sary to  prepare  the  stone  and  pat  tm  the 
designated  letben.  Bacon  t.  Parker,  187 
Mass.  30&-312. 

While  the  wor^  '*eamlng8,"  used  In  St 
1865,  c.  43,  I  2,  subsequently  Pub.  St  e.  183, 
I  38,  now  Bev.  Laws,  c.  188,  |  34,  is  general- 
ly held  to  embrace  wages,  it  is  not  to  be 
limited  to  so  narrow  a  restriction,  but  Is 
broad  enough  to  include  money  expended 
and  material  furnished,  as  well  as  work  te 
be  done  or  services  rendered,  under  a  con- 
tract which  calls  for  both.  No  personal  bnt- 
Ices  on  the  part  of  the  defendant  were  re- 
quired of  or  given  by  him,  or,  as  a  matter 
of  legal  right  coald  be  demanded  flrom  him, 
and  this  essential  element  Is  wanting.  Ken- 
dall V.  Klngsley,  120  Mass.  94.  The  plain- 
tiff relies  on  the  cases  of  Jenks  v.  Dyer,  102 
Mass.  235,  Somms  t.  Kellbor,  116  Mass.  165, 
and  Jason  r.  Antone,  151  Mass.  634.  In  the 
first  case,  the  evidence  apparently  was  suf- 
ficient to  show  that  the  defendant;  who  k^ 
boarders,  did  so  In  the  usual  way,  and- that 
h^  labor  would  form  a  part  of  the  considera- 
tion of  the  contract  between  her  and  the 
trustees,  and  the  case  may  well  rest  on  this 
ground.  Jason  v.  Aotone  followed  Jenks 
Dyer,  and  Is  somewhat  similar  as  to  its 
facts,  and  does  not  require  further  comment 
The  second  case  is  fully  reported,  and  an 
examination  of  the  original  papers  does  not 
disclose  further  details.  But  it  is  significant 
that  the  briefs  of  counsel  rest  tiie  claim  of 
the  plaintiff  on  the  groond  of  personal  serr-' 
Ices,  and  the  work  under  the  contract  might 
have  been  found,  in  part  at  least,  to  be  tbe 
personal  labor  of  Shaogbnessey,  the  assignor. 
Ti,  however,  these  cases  are  to  be  considered 
as  supporting  tbe  doctrine,  put  forward  by 
the  plaintiff,  that  "future  earnings'*  may  be 
treated  as  Including  the  price  to  be  paid  un- 
der pny  form  of  contract  that  calls  for  the 
making  or  furnishing  of  a  chattel,  or  erection 
of  a  building  that  becomes  annexed  to  and  Is 
a  part  of  the  land  on  which  It  Is  built,  and 
Into  tbe  making  or  construction  of  either  no 
service,  by  way  of  manual  labor  or  of  per- 
sonal supervision,  direction,  and  control,  of 
the  assignor  enters,  neither  can  be  sustained. 
In  such  a  construction,  the  Indispensable  re- 
quirement of  the  statute  found  wltliln  the 
phrase  "future  earnings,"  which  means  pay- 
ment for  what  the  asslgntv  himself  Is  to  earn, 
whether  put  as  wages,  for  manual  labor,  or 
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Cor  peraonal  tsorleei  actoally  rendered.  Is 
absent  To  bring  an  aasIgDinent  witbin  Its 
prorialons,  It  must  be  sbown  that  under  a 
contract  gilent  as  to  sucb  details  the  con- 
Btderation  to  be  paid  to  a  cootractor  Includes 
wages  earned,  and  sucb  as  would  be  due  to 
him  it  employed  to  do  the  necessary  work 
by  the  buyer  of  the  finished  article  of  mer- 
chandise, or  of  the  owner  of  land  on  which 
the  building  is  to  be  erected,  and  by  whom 
In  each  instance  the  materials  would  be 
furnisbed,  though  ft  might  also  appear  that, 
In  addition  to  his  own  labor,  he  bad  expend- 
ed mmej  for  materials,  and  the  work  of 
others  necessary  to  be  supplied  to  carry  out 
hla  agreement  If  the  contention  of  the  plain- 
tiff Is  adopted,  then  labor  and  services  not 
omtiacted  fw  as  such,  but  which  are  per- 
formed by  others  than  the  vendor  or  con- 
tractor, as  a  means  of  making  the  chattel 
to  be  furnished  or  constructing  the  building, 
would  become,  as  to  him,  personal  wages  or 
earnings,  an  assignment  of  which,  hi  order  to 
be  valid,  must  be  recorded,  and  the  primary 
object  of  the  statute  la  defeated. 

We  are  of  opinion  that  the  price  to  be 
paid  for  tbe  monument  fumlabed  1^  the  de- 
fendant to  the  trustee  la  not  "future  earn- 
ings," an  assignment  of  wblcb  must  be  re- 
corded in  order  to  be  ralld  against,  attach- 
ment by  trustee  process,  and  that  the  first 
and  second  mlbigB  requested  by  tbe  daimant 
should  baTo  been  given. 

Rzoeptlons  sustained. 

(lU  Vwm.  460 

UcEBNSSB  T.  GLBA80N. 

{Bnpreme  Judicial  Court  of  Massachusetts. 
PlymoQth.    Jan.  5,  1901.) 

DBIBDS—DBSCRIPTIOM— INCLUSION  OF"  WAYS— 
PRBSDMPTION  —  EASEMENTS  —  ESTOPPBl.  ON 
GBANTOR— lUPUED  C0VBNANTS-TRBSPA3S— 
OBSTRUCTION  OF  WAYS—ACTION  S-FLEAOINO 
—RESTRICTION  OF  PROOP. 

1.  A  grantee  whose  land  is  bounded  by  a  way 
owned  at  tbe  time  by  bis  grantn  may  acqnln 
the  right  to  use  the  way,  not  only  because  ha 
gains  a  fee  in  half  of  It.  but  also  because  the 
grantor  would  be  cstiuiped  to  deny  Its  exist- 
.enee. 

2.  A  boundary  on  a  way,  pnbUc  or  priTate,  In- 
cludes the  soil  to  tbe  center  of  tbe  way  if  own- 
ed by  the  grantor,  and  the  way  thua  referred 
to  is  a  monament  which  controls  courses  and 
distances,  unless  tbe  deed,  by  explicit  state- 
ment or  BecesBsry  Implication,  requires  a  differ^ 
ent  construction. 

8.  There  Is  a  strooz  presumption  that  a  gran- 
tor, in  conveying  land  with  referen.ce  to  a  way, 
Intended  to  include  the  way,  when  otherwise 
the  grantee  could  not  obtain  access  to  his  land 
without  becoming  a  trespasser,  or  bv  relying  on 
a  tvay  by  necessity  ov&t  the  grantor's  remaining 
land. 

4.  A  deed  describing  the  property  as  running 
"to  a  stake  and  stones  near  an  old  road  *  *  • 
thence  by  said  road  *  *  *  to  a  stake  by  a 
pair  of  bars,"  conveyed  to  the  grantee  the 
fee  to  the  center  of  the  road,  with  a  right  of 
way  over  the  other  half.  Us  own  half  being 
snbject  to  a  like  easement  on  the  part  of  oth- 
ers navlog  B  right  to  use  the  way. 

f  L  ■••  aMonuots.  VOL  IT,  Cot  Dig.  I  Mb 


6.  A  deed  describing  the  property  as  bounded 
by  the  "northerly  side  of  said  private  road" 
Kives  the  grantee  no  title  to  any  part  of  tlw 
road,  but  it  is  referred  to  wolttj  for  deecription. 

G.  Wliere,  by  the  description  of  a  deed,  the 
mad  by  which  the  property  was  bounded  was 
excluded,  the  grantor  was  not  estopped  to  deny 
ttte  road's  ezistrace. 

7.  There  is  an  implied  covenant  that  a  road 
by  wliich  the  land  oniveyed  Is  described  as 
bounded  Is  in  existence,  and  it  passes  as  appnr> 
tenant  to  the  estate  granted. 

&  Where  plaintiff  had  a  right  to  nae  a  way 
in  conoectioD  with  one  lot  conveyed  to  bim, 
imy  obstmctioD  of  the  way  by  defendant  which 
prevented  sucb  use  was  a  trespass,  so  that  de- 
fendant was  not  Injured  by  any  error  in  an  in- 
stmctlon  assuming  that  plalntlfl  bad  socb  right 
in  connection  with  another  lot  conveyed  to  him. 

9.  An  agreement  that  U  plaintiff  had  a  ri^t 
of  way  over  a  toad,  the  fraoe  (built  1^  defend- 
ant) constituted  sncb  an  obstniction  uiereof  a* 
to  support  a  certain  count,  was  broad  enough 
to  cover  any  obstruction  of  the  way  caused  by 
the  erecting  of  the  fence  in  any  part  of  it,  so 
tliat  plaintiff  was  not  limited  In  liia  pcoof  to 
an  obsfcmetkMi  erected  within  tbe  deseiiptiffi  of 
the  way  as  set  forth  In  said  count 

EKcc^tlons  from  Supolor  Court;  Plym- 
outh Comity;  Cbas,  W.  Bell,  Judges 

Tort  for  obstructkm  of  a  way  and  for  tres- 
pass by  Jobn  McKanzle  avilnst  CbariM  S. 
Gleason.  Then  was  a  reralct  for  plaintiit 
and  defendant  sscepted.  Bxfseptloiis  ont- 
ruled. 

Tbe  descriptions  In  the  deeds  refisired  to  In 
tbe  opinion  are  as  follows: 

(1)  "A  certain  piece  or  parcel  of  land  alt 
nated  in  tliat  part  of  Warebam  called  Long 
Neck  and  adjoining  a  taonse  lot  of  Thaddeoa 
C  Baker,  and  bounded  as  follows:  Beginning 
at  the  easteiiy  comer  of  said  Baker's  lot 
and  running  South  40°  West  fourteen  rods 
to  a  cedar  post;  thence  North  SS%,'  West  six- 
teen rods  to  a  stake  and  atones  near  an  oUl 
road  leading  to  the  shore;  thence  by  aaid 
road  North  88%°  Bast  thirteen  rods  to  a 
stake  by  a  pair  of  bars;  thence  Soutb  60^* 
Bast  seven  rods  to  bound  first  mmtlomed; 
containing  one  hundred  and  fifteen  rods  mora 
or  less." 

(2)  "A  certain  tot  of  land  situated  In  that 
part  of  said  Warebam  called  Long  Neck  and 
on  the  southerly  side  of  tbe  state  blgbway. 
and  Is  bounded  as  follows:  Beginning  at  a 
stake  at  the  northeast  comer  of  said  lot  and 
the  nprthwest  -comer  of  a  private  road  used 
byTbaddeus  O.  Baker  and  on  the  eoutberly 
line  of  the  state  highway:  thence  running 
sooth  68'  West  by  the  aontherly  side  line  of 
the  state  highway  two  hundred  and  twenty 
feet  to  a  stake  at  the  east^iy  aide  of  a  pri- 
vate road;  thence  Sooth  11"  46'  Bast  by  said 
private  road  alx  feet;  thence  South  SI'  30* 
Bast  by  tbe  northerly  side  of  said  private 
road  forty  six  feet;  thence  due  east  also  by 
the  northerly  side  of  said  private  road  one 
hundred  and  seventy-three  and  6-10  feet  to 
tlie  westerly  side  of  the  private  mad  fliat 
mentioned  used  by  Thaddens  O.  Baker  afore- 
said; ^ence  North  9°  West  by  the  wembadr 
side  of  said  private  road  ninety-two  and  5-10 
feet  to  tbe  first  mentioned  bound.  Contala- 
Ing  forty-one  aquan  rods  more  ok  less.'* 
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H.  H.  Baker  and  Cbarles  F.  Obamberlayne, 
lor  plaintiff.  Geor^  W.  Stetaon  and  Hatry 
Le  Baron  Sampaon,  for  defendant. 

BRALBY,  J.  The  question  presented  for 
decision  la  whether  the  plaintiff,  under  the 
boundartes  In  his  first  deed,  acquired  title  to 
the  80utherl7  half  of  the  way;  and,  nnless 
some  Imperative  principle  of  law  requlret 
that  the  plaintiff  cannot  have  any  relief,  a 
construction  ought  to  be  given  to  the  deed 
which  will  not  compel  him  to  use  his  farm 
In  parts,  or  explode  1dm  fEom  access  to  the 
county  road. 

The  way  fa  either  included  6r  excluded  by 
the  description  in  the  deed.  It  cannot  rea- 
sonably be  held,  under  the  languid  used, 
to  be  Id  part  a' monument,  and  In  part  mere- 
ly descriptive  for  the  purpose  of  identifying 
the  line  that  runs  "by  the  road"  from  stake 
to  stake.  If  we  exclude  the  road,  the  lan- 
guage used  runs  the  Une  from  stake  to  stake, 
following  the  general  course  of  the  road  as 
shown  on  the  pl^tn,  but  in  no  Instance  ex- 
tending beyond  the  original  Une  so  drawn; 
or.  In  other  words,  the  land  of  the  plaintiff 
does  not  reach  to  or  abut  on  the  road.  Mot- 
ley T.  Sargent  11&  Mass.  231,  285.  The  word 
"abnttal"  means  the  same  as  "boundary,** 
unless  there  are  words  that  limit  its  mean- 
ing; and,  if  the  plaintiff  abuta  on  the  road, 
then  he  la  bounded  by  the  road  which  Is  in- 
cluded. *^he  road  Is  an  abuttal,  not  a  mon- 
ument; and,  if  the  deed  does  not  say  on 
which  side,  it  should  be  taken  to  mean  the 
center.**  S^w,  C.  In  Smith  t.  Slocum,  9 
Gray,  88,  87,  60  Am.  Dec.  274.  And  the 
words  **on  the  county  road"  and  ''by  said 
road"  hare  been  so  construed  by  this  court 
0*ConneU  v.  Bryant  et  al.,  121  Hasa.  B57; 
Dean  t.  Lowell.  185  Mass.  55,  80. 

A  grantee  whose  land  is  bounded  by  a 
way  owned  at  the  time  by  his  grantor  may 
acquire  the  right  to  nae  that  way,  not  only 
because  be  gains  a  fee  In  half  of  it  but  also, 
being  80  bounded,  hia  grantor  would  be  o- 
topped  to  deny  the  existence  of  the  way. 
Stark  T.  Oc^,  105  Mass.  828,  880.  In  the 
description  In  the  deed,  if  it  were  not  for  the 
use  of  the  terms  "stake  and  stones  near  an 
old  road"  and  **Btake  by  a  pair  of  bars,**  no 
question  could  arise  but  that  the  way  was 
Included;  and  the  true  test  li,  what  was  the 
Intention  of  the  grantor  under  all  the  drcum- 
■tancea?  It  was  said  In  OlaA  t.  Parker.  106 
Mass.  664,  558,  "In  the  constrnctlon  of  deeds 
where  lands  are  bounded  on  or  by  a  way,  ed- 
ther  public  or  private^  the  taw  presomea  It  to 
be  the  Intention  of  the  grantor  to  conyey  the 
fee  of  the  land  to  the  center  of  the  way  If 
bis  title  extended  so  far.  This  presumption 
iB,  of  coarse,  controlled  whenever  there  are 
words  used  In  the  description  showing  a  dif- 
ferent intention.  But  It  has  been  held  that 
ClTlnc  measurement  In  the  deed  of  side  lines 
wldch  reach  only  to  the  outer  line  of  tlie 
way  are  not  alone .  soffident  to  ovorome 
it"  The  earlier  dedfdona  are  aj^tarentiy  in 
eonfliet  with  ancb  a  rule  of  constructira. 


"In  some  opinions  of  this  court  it  has  indeed 
been  implied  or  asserted  that  a  boundary 
upon  a  road  or  street  passed  no  title  to  the 
land  under  it  But  in  the  more  recent  deal- ' 
sions  the  general  rule  has  been  repeatedly 
declared,  and  must  now  be  regarded  -as  the 
settled  law  of  the  commonwealth,  overrul- 
ing whatever  la  Irreconcilable  In  the  earlier 
j  cases;  that  a  deed  bounding  land  generally 
I  by  a  highway,  with  no  restrictive  or  con- 
trolling words,  conveys  the  grantor's  titie  to 
the  middle  of  the  highway"— Gray,  a  J.,  in 
01^  of  Boston  V.  Blchardson,  18  Allen,  146, 
152.  PhUIips  V.  Bowers,  7  Gray,  21,  24; 
Crocker  v.  Getting,  160  Uass.  18S,  187,  44  N. 
B.  214,  33  L.  It  A.  246.  And  it  is  now  too 
late  to  doubt  the  general  rule  aa  to  Iraunda- 
ries  by  or  on  a  street  or  way,  either  public 
or  private,  which  may  be  stated  in  the  lan- 
guage used  in  Feck  v.  Denniston,  121  Mass. 
17,  18,  as  follows:  "The  general  rule  is  well 
eettled  that  a  boundary  on  a  way,  public  or 
private,  includes  the  soil  to  the  Center  of  the 
way,  if  owned  by  the  grantor;  and  that  the 
way,  thus  referred  to  and  understood,  Is  a 
monument  which  controls  courses  and  dis- 
tances, unless  the  deed,  by  explicit  statement 
or  necessary  implication,  requires  a  different 
const^ction."  Any  argument  that  may  be 
advanced  by  the  defendant  founded  upon  the 
fact  that  the  aide  llnee  run  In  the  finit  in- 
stance to  a  stake  and  stones  near  the  way, 
and  in  the  second  from  a  stake  near  a  pair 
of  bars,  and  therefore  the  intention  of  the 
grantor  was  to  exclude  the  way,  must  be  con- 
sidered with  the  forthw  facte  that  after 
leaving  the  bars,  the  boundary  aa  shown  on 
the  plan  still  continues  for  an  appreciable 
distence  by  the  road  to  the  storting  point 
which  was  a  corner  of  land  that  bounded  on 
the  road;  and  that  if  It  was  not  the  toten- 
tion  of  Eliza  J.  Dana  to  grant  to  the  plaintiff 
the  use  of  the  way,  then  she  had  sold  a  tract 
of  land  to  the  plaintiff  to  which  he  could  not 
obtain  access  without  becoming  a  trespasser, 
or  else  be  forced  to  rely  on  a  way  by  neces- 
■Ity  over  her  remaining  land.  "Tlie  law  pre- 
aumes  that  one  will  not  sell  land  to  another 
without  an  nnderstandliuc  that  tlie  gntntee 
■ball  have  a  legal  right  of  access  to  it  if  it  la 
In  the  power  of  the  grantor  to  glye  it  and  It 
equally  presumes  an  nnderataniung  of  the 
parties  that  one  selling  a  portion  of  Ida  land 
ahall  liave  a  legal  right  to  access  to  the  re- 
mainder over  the  part  sold,  if  be  can  reach 
It  in  no  other  way.**  Mew  ToA  ft  New  Eng- 
land Bailroad  v.  Bailroad  OommlsslonerB.  162 
Uass.  81.  84.  88  N.  B.  27.  It  Is  true  that  this 
language  was  used  in  considering  a  right  of 
way  arising  from  necessity,  but  It  is  equally 
i4>pUcable  to  the  fiu*to  disclosed  by  this  case. 
In  the  light  of  these  drcomstences  the  pre- 
sumption is  stnmr  that  the  grantor  did  not 
Intoid  such  B  result  nnd  the  <veration  of 
the  mie  Is  not  to, be  controlled  by  a  possible, 
but  not  reasonable^  construction  that  the 
length  of  the  side  lines  of  the  lot  might  ex- 
dnde  any  part  of  the  load.  Under  some- 
what similar  conditions  a  like  eondnslon  was 
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reached  In  principle  In  tbe  following  cases: 
WUte  T.  Godfrey.  97  Mass.  472,  474;  Motley 
T.  Sargent,  ubl  supra;  O'Connell  t.  Bryantt 
oU  supra;  Dean  t.  Lowell,  aU  supra;  Dodd 
V.  Witt,  189  Mass.  63.  6D,  £9  N.  ID.  475,  62  Am. 
Bep,  700,  and  cases  dted;  Gould  t.  Bftstem 
Ballroad  142  Mass.  85,  89,  7  N.  B.  543; 
Ohadwlck  T.  Davis,  143  Mass.  7,  9,  8  N.  B. 
001;  Kellcy  Saltnwrsh,  146  Mass.  586^  16 
N.  B.  460;  Lemay  T.  Fnrtado.  182  Blass.  280, 
66.N.  B.  395.  A  majority  of  tbe  court  is  of 
opinion  that  by  his  deed  the  pladntUE  took  in 
fee  to  the  cuiter  of  tbe  road,  with  a  r^ht  ^ 
way  over  the  north  halt  while  tiie  half  be- 
longing to  hbn  was  sultfect  to  a  Uke  ease- 
ment on  the  part  of  others  having  a  right  tb 
enter  upon  and  nse  the  w^  Boland  v.  St. 
Jobn's  Bctaool.  168  Mass.  220^  286,  89  N.  B. 
10S5,  and  cases  cited. 

For  reasons  already  stated,  0w  descrlpUoo 
In  the  deed  of  the  second  lot;  which  la  bound- 
ed In  part  by -the  county  road  and  on  Its 
southerly  side  by  the  norttieriy  line  at  the 
private  road,  gives  the  plalntlfl  no  tlUe  to 
any  part  of  the  .  way,  as  the  boundary  is  es- 
pressly  limited  to  Its  side  Una.  The  road 
evidently  was  referred  to  for  tbe  purpose  of 
description  only,  and  the  deed  cannot  fairly 
be  held  to  import  a  grant  ct  anyttilng  bfiyond 
the  boundary  named.  It  was  clearly  the  In- 
tention <a  the^grantor  that  the  way  was  to 
be  excluded.  Tbe  plalntllt,  however,  does 
not  rest  his  ease  scdely  nprai  the  ground 
dlseuBsed,  but  also  claims  that  1^  flie  de> 
Bcriptiw  In  eadi  deed,  whetlier  bounded  by 
the  side  of  ttie  road  or  by  the  vray  itself,  he 
gained  an  easement  In  the  road,  as  It  tiien 
wa^  tot  tbe  purpose  of  travd,  titbar  wi  foot 
or  carriage,  throughout  its  entire  loigth 
and  width,  as  it  listed  at  the  date  of  bis 
deeds.  And  tbe  InstructlonB  of  tbe  presiding 
Judge  at  ttie  trial  ad<vted  this  view.  By  the 
description  of.  the  second  lot  the  road  was 
excluded,  and  ttie  defendant  was  not  estop- 
ped to  deny  Its  existence.  But  as  to  the 
first  lot  this  position  Is  well  tsken  oa  the 
evidence,  and  is  amply  supported  by  oar  de* 
dsions.  There  was  an  implied  covenant  that 
the  road  was  In  odstence.  and  it  must  be 
held  to  have  passed  as  appurtmant  to  the 
plaintiff's  estate.  Parker  v.  Smith,  17  Man. 
418,  9  Am.  Dec.  167;  Stark  v.  Coffin,  ubl 
supra;  Tob^  v.  Tauntm,  119  Masa  404, 
410;  Lemay  v.  Furtado,  ubl  supra,  and  cases 
dted.  If  the  plalntlfl  had  a  right  to  nse  the 
way  in  connection  with  this  lot;  any  obstruct 
tlon  of  it  by  the  defendant  whidi  prevented 
or  obstructed  such  use  was  a  trespass,  and 
he  is  not  banned  tbe  error  in  the  instruc- 
tions. 

There  remains  to  be  considered  tbe  ques- 
tion ct  Reading.  Tbe  third  and  fourth 
counts  described  the  plslntUTs  dose  as  an  m- 
tlre  estate,  without  referraue  to  the  way,  and 
tbe  alleged  acts  of  trespass  by  the  defendant 
are  its  obstruction  by  the  fence,  the  cutting 
down  of  a  shade  tree,  and  disturbance  ot  the 
sou  by  digging  post  holes  tat  the  setting  of 


the  fence,  which  was  all  within  the  south 
half  of  the  way  that  passed,  to  the  plaintiff 
under  his  deed.  Tbe  third  count  describes 
tbe  way  as  leadliw  from  bie  county  rood  to 
the  plaintiff's  land,  and  It  Is  now  ctaUmed  by 
the  defendant  that  under  this  allegation  {he 
plalntlfl  Is  limited  in  his-  proof  of  the  alleged 
tortious  acts  to  this  description,  and  that  the 
building  of  the  fence  across  the  way  at  the 
point  where  it  first  enttfs  upon  the  defraid- 
anfs  homestead  Is  not  witbln  the  all^tioiL 
But  tbe  allegation  is  to  be  treated  aa  a  de- 
scription ot  the  way  for  the  purpose  of  Iden- 
ttflcatlon,  and  must  have  been  so  nndwstood, 
as  it  Is  immediately  followed  by  the  word^ 
'%nd  the  defendant  erected  a  fence  at  two 
places  on  the  samc^  so  that  the  plaintiff  could 
not  nse  the  samew"  The  answer  to  this  coa- 
tention,  however,  is  that  it  swears  from  the 
bill  of  exceptions  that  'it  la  agreed  that  If 
the  plaintiff  does  own  the  Mmth  half  «C  ttie 
way,  tlie  tree  was  on  hie  land,  and  tlie  re- 
moval of  it  omstitated  a  trespass,  and  tlMt, 
If  tbe  plalntlfl  has  a  right' of  way  over  said 
road,  the  fence  constituted  such  an  obstruc- 
tion of  It  as  to  support  the  third  coant." 
The  Instructions  1^  the  preridlng  Judge  wete 
undoubtedly  predicated  upon  this  agreement 
which  was  broad  enough  to  cover  any  ob- 
struction of  the  way  cansed  1^  the  mectloB 
of  flie  fence  In  any  part  of  U;  and  they  are 
not  open  to  this  criticism  or  exertion  of  the 
defendant 
Exceptions  overruled. 

085  Hub.  12S> 
DBLORY  V.  BU)DaETT  et  at 
(Sopreme  Judicial  Coort  of  MasaadiDsetla. 
Soffollc.    F«b.  26.  1904.) 

HABTER  AND  SERVANT— FBLIX>W  8BRVAHTS- 
WHAT  OONSTITDTES-NBaUOaHGB 
IN  HIRINa  SERVANT. 

1.  A  miUwTlght  in  the  general  employ  of  a 

madilne  company,  whose  dutr  ft  was  to  go 
wherever  sent  and  work  until  the  work  was 
done,  was  directed  to  go  to  a  mill  to  do  a  cer 
tain  work.  While  there,  and  after  having  fin- 
ished such  work,  he  was  directed  bj  Uie  mill 
■nperintendent  to  do  certain  other  work,  the 
aaperintendent  accompanying  him,  and  while  ao 
occupied  was  injured  through  the  negligence  of 
the  engineer  of  the  mill.  The  machine  com- 
pany rendered  bills  to  the  mill  for  labor  and  ma- 
chinery fnrniehed,  the  latmrer  being  chaind 
for  at  a  price  per  honr.  ffeld,  that  tbe  mill- 
wrlgbt  was  a  fellow  servant  of  tbe  en^neer. 

2.  Where  two  witnesses  testlSed  that  at  some 
times  an  engineer  had  been  known  to  drink  in- 
toxicating ligaor.  bnt  there  was  no  evidence 
that  be  waa  ever  intoxicated  or  that  hia  «npIo;- 
er  had  knowledge  that  he  drank,  and  it  appear- 
ed that  he  waa  not  In  the  habit  of  drinking, 
the  evidence  was  insufficient  to  show  negligence 
in  the  employer  towards  hla  other  acorants  im 
hiring  toe  eujKineer. 

Bzceptlons  from  Snperior  Court,  Suffolk 
Oounty;  Daniel  W.  Bond,  Judge. 

Action  by  one  Delory  against  one  Blodgett 
and  others.  Judgment  for  defendants,  and 
pUdntiff  excepts.  iSxceptions  overruIedL 

Walter  A.  Bnle  and  WilUam  J.  Mllkr,  for 
plaintiff.  Carver  As  Blodgett  tat  dtftadanta 
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KNOWI/rON,  O.  J.  The  plaintiff,  while 
repairing  machinery  In  the  defeDdanta'  shop, 
was  injured  through  the  negligence  of  one 
Whlppea,  the  defendants*  engineer,  in  start* 
ing  the  machinery.  The  plaintiff  rests  ills 
claim  for  damages  on  two  propositions: 
First,  that  he  was  not  a  servant  of  the  de- 
fendants, and  therefore  that  Whli^en  was 
not  his  fellow  seiTant;  and,  secondly,  that, 
if  Whlppen  was  his  fellow  servant,  the  de- 
fendants were  negligent  in  employing  him, 
because  he  was  an  nnflt  person  to  be  in- 
tmsted  with  the  management  of  an  engine. 

The  plaintiff's  relations  to  the  defendants 
appear  from  Ills  testimony,  as  follows:  He 
said  he  was  a  millwright  and  carpenter  In 
the  general  employment  of  the  American 
Tool  &  Machine  Company  as  a  jobber;  that 
Jobbers  were  sent  to  do  any  kind  of  work, 
and  were  supposed  to  go  wherever  they  were 
sent,  and  work  until  the  work  was  done;  that 
he  and  another  man  were  directed  by  tele- 
phone to  go  to  the  defendants'  place;  that  he 
had  been  there  two  or  three  times  before; 
"that  what  be  was  sent  to  do,  first,  was  to 
tighten  Dp  the  pulley;"  that  afterwards, 
while  be  was  in  the  engine  room  washing 
his  hands,  the  defendants*  superintendent, 
Alden,  came  down  and  said  to  him,  "Hurry 
ttpstalrs;  there  Is  something  wrong  with  the 
belt;"  that  he  went  upstairs  with  the  en- 
perintendent  and  started  to  work  and  ad- 
Justed  the  tightener;  that  when  he  got 
through  that  the  superintendent  said  to  him, 
"Oome  over  and  see  if  the  wire  Is  leading 
in  the  center  of  the  shleve;"  that  when  he 
first  came  upstairs  It  was  at  the  request  of 
Mr.  Alden,  the  superintendent;  that  when 
he  went  up  to  go  to  work  on  the  tightener 
Mr.  Alden  went  with  bim;  that  after  he  got 
through  with  the  tightener  he  asked  Mr. 
Alden  If  there  was  anything  else  to  do,  and 
that  Mr.  Alden  called  his  attention  to  the 
rope  that  ran  over  the  shleve.  The  plaintiffs 
undisputed  evidence  shows  that  he  was  an 
expert  workman  lent  to  the  defendants  by 
bis  general  employer  to  make  repairs  upon 
their  machinery.  It  appears  that  the  Amer- 
ican Tool  &  Machinery  Company  were  ac- 
customed to  render  bills  to  the  defendants 
for  labor  and  materials  furnished,  the  labor 
being  charged  and  paid  for  at  a  price  per 
hour. 

The  law  in  regard  to  persons  working  In 
this  way  has  often  been  considered  by  this 
court.  In  Hasty  v.  Sears,  157  Mass.  123,  31 
N.  E.  759,  34  Am.  St.  Rep.  267,  Mr.  Justice 
Barker  quoted,  as  a  true  statement  of  the 
principle,  this  language  from,  Oockbum,  C.  J., 
in  Rourke  t.  White  Moss  Colliery  Company, 
2  O.  P.  D.  205-209:  "But  when  one  person 
lends  his  servant  to  another  for  a  particular 
employment,  the  servant,  for  anything  done 
in  that  particular  employment,  must  be  dealt 
with  as  the  servant  of  the  man  to  whom  he 
Is  lent,  although  he  remains  the  general  serv- 
ant of  the  person  who  lent  him."  In  Congh- 
lan  T.  Cambridge,  lOS  Mass.  £38-277,  41  N. 


E.  218,  219,  Mr.  Justice  Morton  says:  "The 
test  is  whether,  in  the  particular  service 
which  he  is  «igaged  to  perform,  he  contin- 
ues liable  to  the  direction  and  control  of  his 
master,  or  becomes  subject  to  that  of  the 
party  to  whom  he  Is  lent  or  hired.**  In 
Ward  r.  New  England  Fibre  Company,  154 
Mass.  419,  28  N.  E.  299,  It  was  held  that  on 
the  question  whether  work  was  done  by 
the  general  master  of  the  servant  under  a 
contract  which  gave  hl;n  the  right  to  control 
the  business  as  it  was  going  on,  and  to  com- 
plete it  without  any  right  of  interference  or 
control  by  the  person  for  whom  It  was  being 
done,  the  fact  that  the  payment  was  to  be 
made  at  the  usual  prices  for  labor  and  ma- 
terials, instead  of  by  giving  a  round  sum, 
was  not  conclusive.  Tbe  mode  of  paynient 
In  such  a  case  Is  usually  very  significant; 
but  it  is  poMible  for  a  proprietor  to  contract 
for  the  performance  of  certain  work  on  his 
property  in  a  way  which  will  give  the  con- 
tractor a  legal  right  to  fumlqti  the  whole 
work,  and  to  direct  all  details,  without  in- 
terference by  the  proprietor,  and  to  receive 
at  the  end  a  price  to  be  detormlned  by  the 
current  rates  for  lab<»  and  materials.  In 
such  a  case,  if  the  proprietor  should  prevent 
tbe  performance  of  tbe  contract  by  the  con- 
tractor, he  would  be  liable  in  damages;  and, 
so  long  as  the  work  was  going  on,  the  work- 
men would  be  servants  of  the  contractor, 
under  his  direction  and  control.  This  fact 
was  also  referred  to  in  Morgan  v^  Sears,  159 
Mass.  670,  36  N.  E.  101,  but  In  each  of  the 
cases  the  true  principle  was  recognised,  aa 
stated  by  Mr.  Justice  Lathrop  in  the  latter 
case,  as  follows:  *^here  Is  no  doubt  that 
the  general  servant  of  one  person  may  be- 
come the  servant  of  another  by  submitting 
himself  to  the  control  and  direction  of  the 
other.  In  such  a  case  the  servanti  becomes 
tbe  fellow  servant  of  the  servants  of  the 
person  under  whose  control  be  comes,  and 
neither  his  general  master  nor  his  special 
master  is  liable  if  he  is  injured  by  the  neg- 
ll^eace  of  one  of  tbe  other  servants.**  It 
makes  no  difference  whether  the  proprietor 
to  whom  a  servant  la  lent  actually  exercises 
bis  right  of  control  and  direction  as  to  the 
details  of  the  work,  or  simply  seta  the  serv- 
ant to  do  what. Is  necessary,  trusting  to  his 
expert  skill  for  the  result  This  was  decid- 
ed in  Llnnehen  v.  Rollins,  137  Mass.  123,  50 
Am.  Rep.  287.  As  was  said  in  Samuelian  v. 
American  Tool  &  Machine  Company,  168 
Mass.  12,  46  N.  R  98:  "The  fact  that  they 
relied  largely  upon  his  skill  and  experience' 
did  not  affect  their  right  to  control  him  In 
everything  be  did  upon  their  machinery." 
Tbe  question  in  every  case  is  whether  the 
proprietor  for  whom  the  work  la  being  done 
has  given  up  hla  proprietcwship  of  the  parUc- 
nlar  business  to  an  Independent  contractor, 
and  has  thus  divested  himself  of  the  right 
of  control,  so  that  he  has  no  longer  a  legal 
right  to  terminate  the  work  or  direct  it.  If 
he  has  done  nothing  to  limit  bis  righte  la 
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regard  to  ttw  baslneBs  which  Is  being  done 
for  his  benefit,  but  retains  hla  proprietor- 
sblp  of  it,  each  man  who  works  In  It  Is  le- 
gally subject  to  his  control  while  so  engaged, 
and,  in  reference  to  the  rights  of  third  per- 
sons who  are  affected  hj  the  work,  Is  his 
serrant  The  rule  applied  when  one  fnr- 
nishes  iFor  lilre  or  lends  to  another  a  team 
tji  horses,  with  a  drlrer.  Is  timply  an  ap- 
plication of  this  principle.  The  circumstan- 
ces are  often  such  that,  while  the  drlrer  is 
the  servant  ctf  the  person  to  whom  the  team 
Is  furnished  In  reference  to  the  question 
what  be  shall  do  or  where  he  shall  go,  there 
is  an  Implication  that,  as  to  the  particulars 
Dt  the  management  of  the  horses,  he  Is  Qie 
servant  of  his  general  employer,  In  whose 
Interest  and  as  whose  represeotatlTe  he  will 
manage  and  direct,  within  reasonable  limits, 
such  matters  as  pertain  to  the  health  and 
safety  of  the  horses  and  the  safety  of  the 
vehicle.  In  these  partlcnlars,  tor  the  preser- 
vation of  hts  property.  It  wUl  be  presumed 
that  the  owner  of  the  team  retains  In  his 
driver  a  right  of  control.  This  is  the  ground 
of  the  decisions  in  Huff  v.  Ford,  126  Mass. 
24,  30  Am.  Rep.  645;  Beagan  v.  Casey,  160 
Mass.  374,  36  N.  E.  58;  and  Drlscoll  v.  Towle, 
181  Mass.  416,  63  N.  B.  922.  In  the  present 
case  the  plaintiff's  testimony  shows  that  he 
was  not  only  legally  subject  to  the  dlrectkm 
and  control  of  the  defendants,  but  that  the 
control  was  exercised  by  the  defendants*  sn- 
perlntmdent  by  a  series  of  directions.  The 
plaintiff  was  a  servant  of  the  defendants,  and 
a  fellow  servant  of  Whlppen,  the  engineer. 

There  was  no  evidence  that  the  defend- 
ants were  negligent  In  employing  an  unfit  or 
Incompetent  servant.  There  was  testimony 
from  two  witnesses  that  at  some  times 
Whlppen  had  been  known  to  drink  Inti^cat- 
Ing  liquor,  but  there  was  no  evidence  that 
be  was  ever  Intoxicated  or  that  the  defend- 
ants had  knowledge  that  he  drank  intcudcat- 
Ing  liquor,  much  less  that  he  drank  to  ex- 
cess. The  testimony  of  other  witnesses  In- 
dicated that  he  was  not  In  the  habit  of 
drinking  liquor.  The  Jury  would  not  have 
been  warranted  in  finding  the  defendants 
negligent  in  employing  him. 

Exceptions  overruled. 


(185  Mua.  m) 

HAMILTON  MFG.  CO.  v.  CITY  OF 
LOWELI* 

APPI*ETON  CO.  V.  SAME. 

(Supreme  Judicial  Court  of  MasBschnsetta. 

Middlesex.   Feb.  26,  1904.) 

fAZATION— HANUrACTURINQ  PLANT— LUBIXJ- 
T7— ASSESSMENT— PROGEBDINOS 
FOR  ABATEMENT. 

1.  In  proceedings  to  abate  an  assessment  of 
a  manafacturing  plant,  the  mtcbioery  Is  to  be 
treated  as  a  separate  class  from  the  land  aod 
the  buildings  thereon,  and  though  each  sbonld 
properly  be  valued  In  connection  with  the  oth- 
«r,  if  the  land  or  the  buildings  be  overvalued, 
■n  abatement  may  be  ordered,  whether  the  ma- 
^neiy  he  rightly  valned  or  not. 


2.  The  owners  of  the  fes  leased  to  a  rail- 
road company  a  strip  of  land  so  long  as  It  was 
occapied  for  a  railroad,  and  to  a  maonfacturiog 
company  for  its  purposes  an  adjoining  atrip, 
and,  it  bdng  claimed  that  a  rart  of  this  was 
encroached  on  by  the  railroad  location  filed  par- 
suant  to  the  statute,  the  controversy  was  set- 
tled by  indentures  between  the  parties,  by  wliidt 
the  railroad  locatiou  was  limited  to  a  certain 
width,  a  part  of  which,  outside  ol  the  road, 
five  rods  In  width,  the  manafacturing  company 
was  authorized  to  use  for  its  walls  and  build- 
ings,  with  the  consent  of  the  owners  of  the 
fee,  who  stipulated  that  the  compsoy's  Interest 
therein  sbomd  not  extend  beyond  the  term  of 
the  lease  to  the  railroad.  Held,  that  the  manu- 
facturing company  was  not  taxable  for  the  land 
so  used,  because  its  right  was  a  mere  easement 
terminable  on  the  happening  of  a  contingency. 

Exceptions  from  Superior  Court«  Middlesex 
County;  Albert  Mason,  Judge. 

Petitions  by  the  Hamilton  Manufacturing 
Company  and  Appleton  Company,  respective- 
ly, against  the  dty  of  Lowell,  to  review  as- 
sessments of  taxes  against  the  petitionets. 
An  abatement  of  the  taxes  assessed  was  or- 
dered, and  respondent  brings  ecceptionfl. 
Bxceptions  overruled. 

The  following  is  the  agreed  statnn«it  ct 
facts  referred  to  In  the  <^nlon: 

"The  tract  of  laud  In  questhm  was  tormeriy 
owned  by  the  pn^trieton  of  the  lot^  And 
canals  on  Merrimack  rlvw.  In  1826  and 
1828  Bald  proprietors  conveyed  to  the  Hamll' 
ton  Manufacturing  Company  several  tracts 
of  land,  reserving  all  of  the  land  lying  north- 
erly of  JacksMi  street  and  aoutheriy  of  the 
HamUton  Canal.  t>n  July  14,  1843,  said  pzo- 
prietors  leased  to  the  Boston  &  Lowell  Bail* 
road  Corporation  a  strip  of  land  thirtem 
(13)  feet  wide  on  the  northerly  tide  of  Jack- 
son street,  now  Included  within  the  limits 
of  the  tract  of  land  in  question,  to  be  held 
so  long  as  they  should  continue  to  occupy 
the  same  for  a  railroad  for  the  tranqMnta- 
tion  of  merchandise,  and  no  longer.  Said 
proprietors  still  retained  a  strip  of  land  be- 
tween said  13-foot  strip  and  the  Hamilton 
Canal.  By  Indentures  dated  October  1,  1858. 
and  July  1,  1873,  said  proprietors  leased  to 
the  HamUton  Manufactorlng  Company,  for 
a  term  of  999  years,  all  that  strip  vt  land 
situated  between  the  aforesaid  land  leased 
to  the  Boston  &  Lowell  Railroad  Cocpora- 
tl<Mi  and  the  Hamilton  Canal.  In  the  mean- 
time said  railroad  corporation  had  filed  with 
the  county  commissioners  under  the  statute 
a  locatl<m  of  Its  railroad  along  the  mHthaly 
side  of  Jackson  Street,  including  the  above- 
mentioned  13-foot  strip;  but  the  location  so 
filed,  like  many  of  the  railroad  locatUMis 
filed  under  the  earlior  statute*  of  the  eom- 
monwealth  rdatlng  to  railroads,  was  anne- 
what  indefinite,  and  In  1883,  pursuant  to  the 
provisions  of  chapter  149  of  the  Acts  of 
1882,  said  corporation  filed  a  new  location 
with  the  county  commissioners,  which  cov- 
ered said  13-foot  strip,  and  also  a  further 
width  of  about  7  feet,  making  the  wbt^ 
location,  as  filed,  20  feet  in  width  along  the 
northerly  side  of  Jackson  street,  and  tbmby, 
as  was  idaimed  by  the  Hamlltnn  UanuCae 
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turlng  Company,  encroaching  upon  land  In- 
cluded within  the  lease  of  July  1,  U73.  On 
F^bnuiry  12, 1879,  the  Bosttm  A  Lowell  Ball- 
road  Coxpomtton  had  by  Indffiture  authorised 
and  ^powered  the  Hamilton  Mannfactorlng 
Company  to  mMiit<^*u  Us  buildings  over  said 
railroad  locatl<»i  as  It  had  be^  didng  inlor 
to  tbat  time,  and  to  erect  walla  and  buUdlngs 
met  that  pntlm  ot  the  atrip  of  land  Indud* 
ed  In  the  location  not  buUt  upon,  so  far  as 
the  railroad  coEporatlon  bad  th»  il^t  to  so 
authorise. 

"Inasmuch  as  a  contioTersy  had  arisen  be- 
tween title  Boston  &  Lowell  Bsllroad  Oorpoia- 
tton,  on  the  one  ald^  and  the  lOamllton  Mann^ 
factoring  Oompsny  and  tbe  pn^rietors  of  the 
locks  and  canals,  on  the  other,  cm  account  of 
tbe  filing  of  the  new  location  by  the  railroad 
in  1883,  said  parties  to  this  ccmtroTersy.  to- 
getliar  with  the  Bostim  ft  Maine  RaUroad 
Cwporatlon,  tbe  lessee  «f  the  Boston  & 
Lowell  RaUroad  Corporation,  Joined  In  In- 
dentures dated  June  28,  18^  and  August  j 
81,  18^  copies  of  wblch  have  beat  intro- 
duced In  evidence  as  'Sshibit  No.  4,'  by  the 
terms  of  the  former  of  which  Indentures  the 
railroad  corporation  limited  its  location  to  a 
■trip  ot  land  eight  hundred  and  sixty-two 
and  four  one-taundredtfas  (882.04)  feet  In 
length  and  fourteen  and  fortfrflTO  tme-hon- 
dredths  a4.49)  feet  in  width  at  its  westerly 
end,  and  fifteen  and  fifty  (ue-hundredtbs 
as.60)  feet  In  width  at  Its  easterly  end.  which 
included  the  original  IS-foot  strip.  By  tbe 
same  Indentures  the  railroad  corporatkm  a» 
tbcMiaed  the  Hamilton  Manofactoring  Oom- 
pa^  *to  maintain  wad  keep  the  walls  and 
bulUUnga  and  ardk  already  existing  orw  a 
porUim  of  said  strip  and  over  the  track  of 
said  Lowell  Railroad  thereon  as  the  same 
are  now  built  and  constructed,  and  further 
authorise  and  empower  the  said  manufacture 
ing  company  to  extend  walls  and  buUdlngs  of 
substantially  the  same  amstznctifMi  with  an 
arch  not  less  than  tigbteen  (1$  feet  In 
heWit  above  said  railroad  tmcb  over  the 
remainder  of  said  strip,  the  said  walls  on 
tiie  Jackson  street  side  to  be  not  over  two 
fOet  in  thickness  and  the  sonthnly  line 
tberettf  to  be  on  the  line  of  said  stzeeC  and 
said  walls  and  buUdlngs  as  now  erected  and 
constructed,  or  as  hoeaf  ter  erected  and  ooih 
structed  pursuant  to  this  Indenture^  or  any 
otbers  erected  in  their  stead,  to  be  "'B^nti'^n^fl 
on  said  strip  so  limg  only  as  the  same  shall 
be  used  1^  said  manu&cturing  company,  Us 
successoni  or  assigns,  for  purposes  suhstan- 
tlally  stmUar  to  those  for  which  the  said 
manufacturing  company  now  uses  them.' 

"The  proprietors  of  the  locks  and  canals 
in  said  indenture  4)t  August  81, 1888^  sisoitBd 
to  said  indenture  ot  June  2^  1888^  snbjeet 
to  the  proviso  that  nothing  therein  *shall 
Idve  or  convey  unto  or  vest  in  said  Hamil- 
ton Manufacturing  Company  any  estate,  ease- 
ment, or  right  In  sold  strip  ct  land  for  or 
during  any  other  or  kmger  time  or  term  than 
the  term  for  which  said  land  was  leased  to 


said  raUroad  corporation  In  or  by  the  lease 
of  said  proprietors  above-named'  (tbe  afore* 
said  lease  of  July  14,  1813).  By  deed  dated 
April  1,  18^  said  proprietors  omveyed  the 
fee  in  the  tract  ot  land  Included  between 
tbe  northerly  line  of  the  railroad  location, 
as  thus  fixed,  and  the  Hamilton  Canal,  to 
the  HamUton  Manufacturing  Company. 

"It  Is  agreed,  further,  that  the  railroad 
over  said  tract  of  land  in  question  Is  main- 
tained for  the  exclusive  purpcwe  of  carrying 
goods  and  merchandise  to  and  from  tbe  mills 
Of  said  Hamilton  Manufocturing  Company." 

F.  B.  Dnnhar,  for  petitioner.  WUUsm  A. 
Hogsn,  Olty  8oL»  for  re^wndrat 

KNOWI/rON.  a  J.  These  are  patttlons 
to  the  superlw  court  la  the  nature  of  ai^eals 
from  dedslons  of  tba  assessors  dwoi^ng  to 
each  <tf  tbe  petltlpnws  an  abatement  of  Ito 
taxes  upmt  real  estate.  The  petitioners  are 
manufacturing  oorpwatlons,  and  the  respond- 
ent contended,  as  to  each  petitioner,  that  ito 
land,  bulldiim  and  macbinor  in  the  mlll- 
ysrd  were  aU  parts  of  one  parcel,  constitut* 
tog  a  single  unit  toe  taxation,  and  that  the 
petitioner  is  not  entitled  to  an  abatement  un- 
less tbe  psrcel,  takea  as  a  wholes  was  over- 
valued, even  though  there  was  an  ovorvalu 
ation  of  the  land  or  ^mildli^  or  both. 

Under  our  stetotes  and  decisions,  real  es- 
tate and  persoiul  estate  are  two  distinct 
dssses  of  pn^erty  for  tbe  purpose  ot  texa- 
tion.  Freston  v.  Boston,  12  Pick.  7;  Howe 
V.  Boston,  7  Gnsh.  278:  Lowell  v.  Counts? 
Gommlsalonnrs,  8  Allen,  646.  Taxes  jxpon 
real  estate  are  a  Uen  upon  tbe  property,  and 
may  be  collected  by  a  sale  of  it^  while  taxes 
upon  personal  property  cannot  be  collected 
tottilsway.  This  in  its^  to  a  SafBciait.  rea- 
son tor  assessing  them  separately.  Differ- 
ent parcels  of  real  estate  bekwgtog  to  the 
same  owner  cannot  pn^wly  be  assessed  to- 
gether upon  a  sin^  valuation.  Haydoi  v. 
Foster,  18  Pick.  483;  Jennings  v.  Collins,  90 
Msss.  29.  96  Am.  Dee.  687.  Land  and  the 
buildings  upon  It  an  ordinarily  parte  of  the 
same  real  estate^  and  th^  cannot  be  separat- 
ed f«r  the  purpose  of  coUeedng  taxes.  Al- 
thon^  tor  statistical  purposes  th^  are  at 
first  valued  ssparatsly.  tb^  aggrc^te.  lim- 
ited by  their  value  In  use  together,  c«isti- 
tntes  tbe  vataatlon  of  tbe  entiro  real  estate 
for  tbe  purpose  ot  taxatlim.  But  this  into- 
dple  does  not  apply  to  maditooy  to  a  mill 
used,  with  land  and  bnlUUngs,  for  manufac- 
tniing  purposes.  Tbe  requirement  of  Pub. 
8t  1882,  c.  11.  II  62,  88  (Rev.  Laws,  ft  12,  H 
68^  69),  that  maehtoery  shall  be  nlued  sep- 
arately, Is  partly  for  statistical  purposes,  and 
parUy  because  it  has  to  some  extent  a  local 
charactCT  wblch  well  may  make  it  a  subject 
ot  local  taxsttoD.  Ito  worib  is  deducted 
from  the  whole  value  ot  the  coiporate  pn^- 
erty  in  determining  tbe  value  of  tlie  fran- 
chise. See  Bev.  Laws,  e.  14,  H  87-^  Such 
mscfalnery  is  not  taxed  as  real  estate,  but 
ss  posonal  property.    The  land  and  tbe 
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buildings  and  the  water  power  are  real  es- 
tate, and  are  taxed  accordingly. 

Except  for  the  purpose  of  enforcing  a  Hen 
In  the  collection  of  the  tax  on  real  estate. 
It  la  ordinarily  of  no  practical  coneeQUence 
to  any  one,  In  drawing  a  line  between  ma- 
chinery which  is  personal  property  and  flx> 
turea  In  a  building  which  are  real  estate  aa 
between  grantor  and  grantee,  whether  the 
division  is  made  precisely  as  the  law  makes 
It  in  connection  with  conveyances  of  such 
property.  It  Is  often  a  matter  of  great  diffi- 
culty to  determine  as  between  mortgagor  and 
mortgagee,  or  grantor  and  grantee,  whether 
certain  kinds  of  machinery  do  or  do  not  pass 
as  a  part  oi  the  real  estate.  In  all  doubtfnl 
cases  it  Is  better  that  the  rule  as  to  taxation 
ahould  be  such  as  to  give  a  lien  Cor  the  col- 
lection of  the  tax  only  when  the  tax  Is  up- 
on that  which  is  plainly  real  estate.  Per- 
haps for  this  reason  the  statute  authorizes 
taxation  of  machinery  as  personal  property 
In  terms  broad  enough  to  include  that  which 
otherwise  properly  might  be  taxed  as  a  part 
of  the  building.  But  all  that  Is  taxed  as 
machinery,  and  not  as  a  port  of  the  build- 
ing, Is  taxed  as  personal  property.  It  Is  not 
a  part  of  the  same  unit  of  taxation  as  the 
land  and  the  buildings.  The  fact  that,  when 
the  land,  buildings,  and  machinery  are  of 
more  value  if  kept  together  and  used  for  mill 
purposes  than  if  separated,  each  of  them 
should  be  valued  for  taxation  at  Its  worth 
as  used  in  connection  with  the  others  (see 
Troy  Cotton  &  Woolen  Manufactory  t.  Fall 
Klver,  167  Mass.  S17,  46  S.  E.  09),  does  not 
affect  tbe  principle.  In  proceedings  for  an 
abatement  the  machinery  is  to  be  treated  as 
belmglng  to  a  separate  class,  and,  If  the 
land  or  the  'building  Is  overvalued,  an  abate-- 
ment  may  be  ordered  whether  the  machinery 
Is  rightly  valued  or  not 

The  court  rightly  ruled  that,  upon  the 
agreed  &ctfl,  ^e  Hamilton  Manufacturing 
Company  is  not  taxable  for  the  land  with- 
in the  railroad  location.  The  right  of  the 
petitioner  is  a  mete  easement  In  the  land, 
terminable  on  the  happening  of  a  contin- 
gency. The  fee  Is  In  the  proprietors  of  the 
locks  and  canals,  and  the  title  of  the  rail- 
road company  under  Its  location,  inasmuch 
aa  the  land  la  outside  of  Its  road,  five  rods 
in  width.  Is  not  exempt  from  taxation  under 
the  statute.  Kev.  Laws,  c.  Ill,  {  96.  It  is 
unnecessary  further  to  consider  the  effect  of 
the  Indentures,  or  to  determine  anything 
more  than  the  questions  raised  by  the  excep- 
tions. 

Exertions  oTerruled. 


(18S  Maaa.  171) 

LAWSON  T.  ROWLEY,  Justice  of  the  Peace. 

(Snpreme  Judicial  Court  of  Massachusetts. 

Suffolk.   Feb.  26,  1904.) 

WITNBSSES-DEPOSITIONS— PROCESS  OF  UAGIS- 
TRATB-COMMITMENT  FOR  CONTBMPT. 

1.  Gen.  St  1860,  c.  120.  S  60,  giving  justices 
oC  the  peaca  power  to  poniab,       fine  or  in^ 


prisonment  disorderly  conduct  iotermptlns  ju- 
dicial proceedings  before  them,  if  originally  ap- 
plicable to  proceedings  before  such  lusUcea  t» 
take  depositions,  sliouid  not  l>e  ao  held  sinoa  hi 
re-eaactment  br  Pub.  St  1882.  c.  155,  i  ^  to 
a  form  applicable  only  to  trial  jostlcea. 

2.  Tbe  ancient  Jurisdiction  of  jostlcea  of  the 
peace  has  been  curtailed  by  Bt.  1SS8,  p.  101, 
c.  138,  depriving  them  of  criminal  junsdiction. 
and  by  St.  1877.  p.  595.  c  211,  denying  to  them 
the  right  to  try  civil  cases;  but  by  Rev.  Laws, 
c.  175.  S  27,  they  still  have  power  to  take  depo- 
sitions; and  by  section  6'  of  the  same  chapter 
a  failure  of  a  witness  to  attend  is  a  contempt, 
punishable  by  fine.  St  1826,  c.  86,  8  4,  giving 
a  justice  authority  to  commit  for  contempt  for 
refusal  to  answer  interrogatories,  was  re[iealed 
by  Rev.  St.  1836.  c.  85,  8  33,  and  Rev.  Law&  c. 
175,  8  11,  has  been  enacted  and  providea  that 
a-  jastice  of  the  Bnprnne  Judicial  or  snperior 
court,  on  application  of  a  magistrate  anthorized 
to  summon  witnesses,  may  compel  the  aiving  of 
testimony  by  the  witnesses  before  saca  magia- 
trate  in  the  same  manner  and  to  the  same  ex- 
tent as  before  said  courts.  Held,  that  tbe  term 
"magistrates"  ]n  the  last-mentioned  statnte  In- 
cludes justices  of  the  peace,  and  they  are  left 
without  power  to  commit  a  witness  for  con- 
tempt for  refusal  to  answer  qaestions  ■  pat  to 
him. 

Case  Beaerred  from  Snpreme  Judicial 
Court,  Suflolk  €)oiml7;  Henry  K.  Bnley. 

Judge. 

Petition  for  writ  of  partition  by  one  Xaw- 
son  against  one  Bowley,  jiuttce  of  the  peace; 
Writ  Issued. 

Walter  I.  Badger  and  Wm.  Harold  HItclir 
cock,  for  petitioner.  Q.  Phillip  Wardnerand 
Henry  D.  Teatop,  for  reqkondent 


ENOWLTON,  a  J.  The  respondent,  as  a 
justice  of  the  peac^  was  applied  to  imder 
Rev.  Laws,  c.  175,  8  26,  to  take  the  depoeitlon 
of  the  petitioner  in  a  pending  case  on  the 
ground  that  the  witness  was  abont  "to  go  ont 
of  the  commonwealth,  and  not  return  in  time 
tor  the  trial."  The  petitioner  refused  to  an- 
swer  certain  questions  propounded  to  him. 
and  this  petition  Is  brought  to  obtain  a  writ 
of  prohibition  to  prevent  the  magistrate  tram 
issuing  a  process  of  commitment  to  jail  for 
contempt  In  refusing  to  answer.  If.  follow- 
ing tbe  opinion  of  Chief  Justice  Shaw  In 
Llvesey  V.  Bennett,  14  Gray,  130.  we  assume, 
without  deciding,  that  onder  this  statute  all 
that  is  necessary  legally  to  Justly  the  tak- 
ing of  a  deposition  Is  that  the  party  taking 
It  "fears,  apprehends,  believes  that  the  wit- 
ness Is  going  to  he  absent  ftnd  this  appears 
to  the  magistrate  to  be  reasonable,"  and  If 
we  assume  that  the  magistrate  would  hare 
found  for  the  plalntiflF  in  tbe  original  action 
upon  this  point,  we  come  to  tlie  question 
whether  a  justice  of  the  peace  taking  a  depo- 
sition may  punish  a  witness  by  commitment 
to  jail  for  contempt  If  he  refuses  to  answer  a 
proper  qaestlon.  The  power  of  justices  of 
the  peace  iias  been  greatly  diminished  by  the 
legislation  of  the  last  50  years.  By  St  18SS, 
p.  101,  c.  1S8,  they  were  deprived  of  their  Ju- 
risdiction to  try  criminal  cases.  See,  alao. 
St.  1859.  p.  838.  c.  198;  Gen.  8t  1800;  C.  120. 
I  86.  Bt  1877,  p.  696k  e.  211,  provided  tbat 
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tbey  sbould  no  longOT  bar*  "any  power,  au- 
thority or  Jurisdiction  to  try  civil  cases,  or  re- 
ceive complaints  or  Issue  warrants."  See 
Pub.  St  1882,  c.  155,  8  6.  But  justices  of  the 
peace  are  still  conservators  ol  the  peace  (Rev. 
Laws,  c.  166,  I  2),  and  they  stUl  have  power 
to  take  depositions  (Id.  c.  1^  {  27),  and  un* 
der  section  40  of  this  chapter  **a  person  may 
be  summoned  and  compelled  to  give  his  depo- 
sition at  a  place  within  twenty  miles  of  his 
place  of  abode,  in  like  manner  and  under  the 
same  penalties  as  are  provided  for  a  witness 
before  a  court."  in  addition  to  the  liability  In 
an  action  of  tort  for  damages  created  by  sec- 
tion 4  of  this  chapter,  when  a  person  sum- 
moned as  a  witness  at  a  trial  in  court  tails 
to  attend  without  a  sufficient  excuse.  Sec- 
tion 6  provides  that  such  failure  "shall  also 
be  a  contempt  of  the  court,  and  may  be  pun- 
ished by  a  fine  of  not  more  than  twenty  dol- 
lan."  This  provision,  under  the  section  re- 
ferred to  atwve,  gives  a  Justice  of  the  peace 
power  to  punish  by  flae,  as  for  a  contempt, 
the  failure  of  a  witoesa  to  attend  on  b^ng 
summoned  to  ^ve  his  deposition.  There  la 
no  express  provision  that  authorizes  him  to 
punish  for  a  contempt  In  any  other  way. 
Oen.  St  1860,  c.  120, 1  BO,  following  Rev.  St 
1836k  c.  85,  S  83,  gives  Justices  of  the  peace 
powo-  to  punish  either  by  flne  not  exceeding 
$10,  or  by  Imprisonment  not  exceeding  15 
days,  "such  disorderly  conduct  as  Interrupts 
any  Judicial  proceeding  before  them,  or  la  a 
contempt  of  their  authority  or  persons." 
Probably  willful  dlsot>edlence  of  an  order  to 
answer  a  question  would  be  such  disorderly 
conduct  and  would  justify  imprisonment  for 
contempt  committed  In  the  trial  of  a  case;  but 
this  provision  now  applies  wly  to  trial  jiu- 
tlces.  Pub.  St  1882,  c  155,  S  68.  It  has  nev- 
er been  decided  that  It  was  applicable  to  a 
proceeding  for  taking  a  deiKMitlon,  and.  if  It 
could  have  been  held  so  applicable  when  jus- 
tices of  the  peace  had  large  Judicial  author- 
ity, we  are  of  opinion  that  it  ought  not  so 
to  be  held  since  the  repeal  of  the  original  pro- 
vision and  its  re-enactment  In  a  form  which 
applies  only  to  trial  justices.  St  1826,  c. 
86,  J  4.  which  gave  Justices  of  the  peace  ex- 
press authority  to  commit  witnesses  to  jail 
for  a  contempt  If  tbey  unreasonably  refused 
to  answer  interrogatories  In  giving  a  deposi- 
tion, was  repealed  by  the  Revised  Statutes 
of  1836,  and  was  not  re-enacted  In  the  Revi- 
sion. Rev.  Laws,  c.  175,  {  11,  Is  very  broad 
and  general,  and  we  are  of  opinion  that  it 
was  Intended  to  apply  to  cases  like  the  pres- 
sent  It  is  as  follows:  "A  Justice  of  the  Su- 
preme Judicial  court,  or  of  the  superior  court 
upon  an  application  of  a  magistrate  or  tri- 
bunal which  Is  authorized  to  summon  and 
compel  the  attendance  of  witnesses  may,  In 
his  discretion,  compel  the  giving  of  testimony 
by  them  before  such  magistrate  or  tribunal. 
In  the  same  manner  and  to  the  same  extent 
as  before  said  courts."  In  terms  it  includes 
magistrates  as  well  as  tribunals,  and  there 
Is  no  good  TBawm  wby  It  sboold  not  apply  to 


a  justice  of  the  peace  acting  aa  a  magia- 

trate  In  taking  the  deposition  of  a  witness 
whom  he  has  summoned  and  whose  attend- 
ance he  has  compelled.  Under  this  statute 
the  Judge  can  act  only  upon  the  applicatl<Hi> 
of  the  magistrate  or  tribunal  (National  Bank 
V.  Graham,  175  Mass.  179,  55  N.  E.  991),  and 
then  he  may  exercise  his  discretion  accord- 
ing to  the  jnstlce  of  the  case.  In  this  way 
a  witness  who  might  be  justified  in  refusing 
to  answer  irrelevant  questions  calling  for  an 
injurious  disclosure  of  the  secrets  of  his  busi- 
ness or  bis  family  would  be  likely  to  be  pro- 
tected by  the  Judge,  whUe  a  magistrate  tak- 
ing a  deposition,  if  he  had  the  power  to  com- 
mit for  contempt  might  think  it  his  duty  to 
compel  answers  to  all  questions  of  doubtful 
competency.  '  We  think  our  existing  laws 
should  be  so  construed  as  to  leave  Justices  of 
the  peace  taking  d^osltlons  with  no  power 
to  commit  a  witness  for  contempt  for  bla  re- 
fusal to  answer  the  qnestllHU  pat  to  blm. 

Wilt  to  ISBIMb 

(UB  Hub.  174) 
OBAYBS  BROUGHTOir. 
BROUQHTON  t.  GRAVES. 
<8upreme  Jn^dal  Oouit  of  Ifassaf&asetts. 
Bsstt.  Febw  27,  1904.) 


DBSDS—INTBIRFRBTATION— PAROL  ETIDBNCB— 
QUESTIONS  FOR  JURT—EASCMSKTS— TITLB 
BT  PRESCRIPTION-^RSSDHFTION  07  GRANT 
--^SBAND  AND  WIFE. 

1.  Where  an  tndoitare  of  partition,  after  iles- 
ignating  the  rooms  of  a  house  on  the  estate  par- 
ationed,  read,  "together  with  one  half  of  the 
small  piece  of  land  in  front  of  the  house,  via. 
that  part  which  is  below  the  bank  or  break  in 
said  Land,"  and  farther  provided  that  the  other 
tenant  snoald  "have  the  npper  half  of  said 
piece  of  land  In  front  of  the  bouse,"  parol 
ovidenca  would  be  resorted  to  to  ascertain  whet 
was  meant  by  the  words  used,  and  the  actual 
occupation  aud  use  ot  the  premises  by  different 
owners  became  admissible  in  evid«ace  to  de* 
tennine  the  boundaries  and  the  extent  of  the 
ownership  of  each  tenant 

2.  The  question  as  to  where  the  boundary 
line  ran  between  partitioned  estetes  was  for 
the  Jarr,  where  the  Indenture  of  partition  was 
so  ambitious  as  to  require  parol  evidence  to  ex- 
plahi  the  description,  end  such  evidence  was  In- 
troduced on  behalf  of  both  parties. 

3.  An  owner  of  premises  Is  entitled  to  dam- 
ages for  the  nnlawfnl  conatruction  and  main- 
tenance of  a  wall  on  hU  pr«nlses  by  the  ad- 
joining owner. 

4.  In  order  to  establish  a  titie  by  prescription 
to  an  easement  ft  must  appear  that  the  owner 
of  tbe  estate  which  is  to  be  subjected  to  the 
servitude,  and  who  haa  the  right  to  Interrupt  an 
acquisition  of  the  easement,  could  have  assert- 
ed nia  title  against  the  owner  of  the  dominant 
estate. 

6.  Where  a  husband  and  wife  owned  adjoin- 
ing premises,  the  hasband  could  not  acquire  an 
easement  in  her  premises  by  adverse  nae,  toti 
as  she  could  not  have  made  a  valid  grant  to 
him  of  such  an  easement,  tbe  presumption  of  a 
grant,  which  Is  the  foundation  of  title  by  pro- 
scription, falls. 

Exceptions  from  Superior  Court  Sussex 
Oounty;  Wm.  Otuhlng  Walt  Jndga 

I.  Sm  Adjoining  Laadewnen^  foL  1,  CaaL  Dig, 
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Separate  acttona  were  brought  by  one 
Qraves  against  one  BrouKbton  and  by  Brougb- 
ton  agalnat  OraTes.  Tbere  was  a  verdict 
for  Graves  In  both  actions,  and  Brongbton 
brings  exceptions.  Exceptions  sustained  In 
the  Qrst  case,  and  overruled  in  the  second 
case. 

•  Francis  Y.  SI  cOarthy  and  Arthnr  <h  Wad- 
leigh,  for  James  B.  Graves.  James  H.  Slak 
and  John  H.  Appleton,  tor  Wra.  O.  Brongb- 
ton. 

BBALEIY,  J.  These  are  actions  of  tort  In 
the  nature  of  trespass,  brought,  respectively, 
June  SO  and  July  20,  1900.  to  determine  the 
title  of  the  parties,  who  are  ownos  of  ctm- 
tlguous  estates;  to  a  small  strip  of  land  In 
the  Immediate  vicinity  of  their  houses,  and 
also  the  right  of  Graves  to  a  way  across  the 
premises  of  Broughton  to  Harding's  lane,  in 
the  town  of  Marblehead.  At  the  trial  in  the 
superior  court,  verdicts  were  rendered  In  fa- 
vac  of  Graves,  and  the  cases  are  h^  on  the 
exceptions  of  Broughton  to  a  refusal  to  make 
certain  rulings  requested  by  him,  and  to  the 
Instructions  given  to  the  jury. 

The  acts  of  tretvass  were  the  erection  of  a 
stone  wall  by  Broughton  on  the  strip  of  land 
In  controversy,  by  which  the  use  of  the  way 
was  cut  off,  and  the  alleged  tortious  act  of 
Graves  In  tearing  down  a  part  of  the  wall. 
In  order  to  obtain  access  to  the  way.  Nrither 
of  the  litigants  was  able  to  establish  his  title, 
either  to  the  land  or  to  the  easement,  claimed, 
by  the  terms  of  any  express  gran^  and,  as 
the  facts  relied  on  to  prove  title  by  possession 
to  the  land,  do  not  necessarily  tend  to  estab- 
lish the  right  of  way.  It  becomes  advisable 
to  consider  the  qnestionB  presented  for  de- 
cision separately.  The  estate  now  owned  by 
Brongbton  was  formerly  held  in  common  by 
William  Hammond,  Nancy  Maservey,  and 
Joseph  W.  Hammond.  In  1831,  by  an  inden- 
ture of  partition,  they  made  a  division  of  the 
property,  so  that  William  and  Nancy  "should 
be  seised  and  poeseesed  of  one  undivided  moi- 
ety," and  Joseph  of  the  "otiier  moiety/' 
These  parts  were  respectively  treated  In  sub- 
sequent conveyances  by  the  tenants  as  held 
In  severalty,  end  are  referred  to  as  the  "low- 
er hair'  and  "upper  bair'  of  the  premisea 
Sparhawk  v.  BuUard,  1  Meta  95-99;  De  Witt 
v.  Harvey,  4  Gray.  48(V491.  At  the  date  of 
the  partition  the  estate  consisted  of  a  small 
parcel  of  land,  on  which  stood  a  dwelling 
bouse  and  outbuildings,  but  no  description  is 
given  of  its  boundaries;  the  language  used, 
after  designating  the  rooms  of  the  bouse  that 
formed  the  lower  half,  b^ng.  "together  with 
one  half  of  the  small  piece  of  land  In  front 
of  the  house,  viz.  that  part  which  Is  below  i 
the  bank  or  break  In  said  land."  and  with 
the  remainder  of  the  bouse  the  other  tenant 
"shall  have  the  upper  half  of  said  piece  of 
land  In  front  of  the  bouse."  This  description 
has  never  been  changed  in  later  deeds  pass- 
ing title  to  the  land. 


Under  such  general  terms,  resort  most  be 
bad  to  parol  evidence  to  ascertain  what  was 
meant  by  the  words  used,  and  Its  actual  oc- 
cupation and  use  by  different  own^n  became 
admissible  In  evidence  to  determine  the 
boundaries  and  the  extent  of  the  ownerdilp 
of  eadi  tenant  Stone  v.  Clark,  1  Mete  S78, 
85  Am.  Dec  S7a  The  title  of  James  B. 
Graves  to  his  homestead,  which,  as  he  claim- 
ed, Included  the  land  In  dispute,  came  from 
bis  father.  Eleazer  T.  Graves,  wbo  owned 
and  used  it  at  least  fnnn  September  24,  1649. 
to  September  24,  XS86,  when  he  conveyed  It 
to  hlB  son.  who  baa  since  been  in  possession. 
Daring  this  period  be  lived  with  his  wife, 
Olive  Graves^  who  owned  the  upper  half  of 
what  is  now  tbe  property  of  Brongbixm. 
For  a  portion  of  the  same  time  John  B. 
Graves,  father  of  Bleazo-  T.  Qtsves,  owned 
and  occupied  tbe  lower  half  of  the  same  es- 
tate, and  there  was  evidence  at  the  trial  that 
an  Iron  stake  set  In  tbe  ground  abont  1S% 
feet  from  the  westerly  side  of  the  bouse  (tf 
James  E.  Graves  was  tbe  boundary  of  Us 
land  on  the  west  side,  and,  if  so  bounded,  his 
premises  would  Include  the  strip  In  issue, 
and  that  It  wne  placed  as  marking  tbe  line 
of  division  by  Eleazer  T.  Graves  and  John  B. 
Graves,' not  later  than  May  14,  1869.  Tbere 
was  other  evidence  Introduced  by  both  par- 
ties not  necessary  to  be  recited,  bearing  upon 
the  issue  as  to  where  tbe  boundary  line  ran 
between  the  two  estates,  and  which  became 
a  question  of  fact  tar  tbe  Jury.  If  the  iron 
stake  marked  tbe  dividing  line,  tbe  wall  was 
on  tbe  land  of  Graves,  who  vras  entitled  to 
have  his  damages  assessed  for  its  unlawful 
construction  and  maintenance  by  Bronghtooi. 
Wiahart  v.  McKnlght  178  Mass.  856,  SO  N. 
B.  1028.  86  Am.  St  Rep.  480. 

The  InstmctlonB  given  on  this  branch  of 
tbe  case  directed  the  attention  of  the  Jury 
to  tbe  uncertain  character  of  the  words  of 
description  used  In  the  various  deeds,  and 
that  evidence  had  been  admitted  solely  to 
show  what  was  intended  to  be  Included  or 
described  by  the  words  "In  front  of  the 
bouse,"  when  applied  to  the  land  conveyed, 
and  to  fix  tbe  boundary  line  between  the  dif- 
ferent portions;  and  they  carefully  pointed 
out  the  application  of  the  evidence  to  tbe  Is- 
sue to  be  decided,  and  no  oror  of  law  ap- 
PMirs.  There  was  sufficient  evidence  in  tbe 
case  to  sustain  tbe  finding  of  tbe  Jury  that, 
at  tbe  time  tbe  wall  was  buUt  James  B. 
Graves  was  "the  owner  ae  In  possession  of 
tbe  strip  of  land  whm  the  wall  in  qnestlaii 
stands." 

It  was  conceded  at  tlw  trial  that,  if  a  litfiit 
of  way  across  tbe  land  of  Broughton  was  ap- 
purtenant to  the  estate  of  Graves,  the  ease- 
ment bad  been  acquired  by  prescription  un- 
der an  adverse  ua»'  of  tbe  servient  estate  by 
Bleazer  T.  Graves.  A  title  by  prescription 
rests  upon  tbe  ActloD  of  a  lost  grant  and  it 
must  appear  that-  the  owner  of  the  estate 
which  is  to  be  subjected  to  tbe  aervltade. 
and  wbo  has  the  right  to  latetrnpt  an  acqvl' 
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■ttlon  of  the  eannie&t,  could  hare  aiserted 
his  title  against  t&e  owner  o^  tbe  domUumt 
estate.  Barnes  et  al.  t.  Harnes  et  aL,  18 
Gray,  188,  74  Am.  Dec.  629;  MelTln  t.  Wlll^ 
tng,  13  Pick.  18<l-188;  PoveU  t.  Bagg;  8 
Gray,  441-143,  69  Am.  Dec  262. 

For  a  period  of  S7  years,  daring  vtdcli 
Bleazer  T.  Gtarea  owned  and  occupied  the 
dominant  estate,  the  lower  half  of  the  land 
In  firont  of  the  house,  and  now  owned 
Broughton  was  held  In  ffee  by  hJs  wife,  Olive 
Graves,  and  though  tiie  easterly  line  ct  the 
"land  In  front  of  tbe  house'*  may  have  been 
nncertaln  until  ai^rently  defined  by  the 
Iron  stake,  yet  In  any  use  made  by  him  of  the 
way  be  would  have  to  pass  over  her  land  In 
going  to  and  from  bis  lot  to  Harding's  lan^ 
and  In  order  to  establMi  the  right  now  claim- 
ed to  have  been  acquired  as  i^ipnrtenant  to 
his  land  it  would  have  to  he  held,  not  only 
that  this  use  of  the  estate  belonging  to  his 
wife  was  open  and  nnlntemipted,  but  abo 
adverse  to  her  title. 

Putting  to  one  side  the  obvious  sitaatlcn 
that,  where  husband  and  wife  are  separately 
seised  of  lands  so  ittnated  that  It  Is  conven* 
ient  to  nse  and  en}(v  the  two  estates  In  ccku- 
mon,  an  easement  by  such  user  doed  not  b» 
come  appur^iant  to  either,  a  graver  dilB- 
cnlty  to  overcome  is  tlie  legal  sltnatloa  of 
Olive  Graves  at  the  time  when  it  Is  said  that 
a  continuous  use  of  her  land  by.her  husband 
had  ripened  into  a  prescriptive  light  annexed 
to  bis  estate;  She  was  a  raanfed  woman, 
and,  bring  undtx  the  disability  of  coverture, 
eould  not  make  a  valid  grant  to  her  tansband 
ot  sQch  an  easement  ■  If  legal  capacity  to 
make  the  grant  Is  shown  to  be  absent,  the 
presumption  falls.  It  has  acoocdlng^y  been 
h^  that  the  prmmptini  of  a  lost  grant  of 
an  easement  acquired  by  adverse  nse  during 
a  period  snfflcioit  to  bar  an  action  fW  a  ro> 
Gov«y  of  land  In  a  case  of  disseisin  rannot 
arise  where,  at  the  time  when  tiie  paled  be- 
to  ran,  tte  estate  to  be  subjected  to  Uw 
easement  Is  owned  by  an  infant,  an  Insane 
person,  or  a  married  woman.  While  the  use 
may  be  open  and  uninterrupted.  It  cannot 
be  said  that  those  who  are  unable,  by  reason 
of  i^al  Incapad^,  to  assert  their  xlgbt  to 
intecropt,  are  to  be  held  to  have  acquiesced 
therein,  or  that  as  to  them  ft  Is  adverse. 
Melvln  V.  Whiting,  nbi  supra;  Low^  v. 
DamelB.  3  Gray,  161-169,  61  Am.  Dec.  448; 
MeOiegor  v.  Walt  et  al.,  10  Gray,  72-74,  68 
Am.  Dec  SOB:  Powell  v.  Bagg,  nU  supra; 
Edson  V.  Munsell.  10  Allen.  S57-56S;  Bray- 
.  den  V.  New  ¥f^  New  Haven  A  Hartford 
BaUroad  Oo.,  172  Mass.  225,  61  N.  B.  lOSL 
The  ruling  requested,  that  Bleaser  T.  Graves 
oonld  not  during  coverture  i^ln  prescrip- 
tion a  right  of  way  over  land  bdonglng  to 
hie  wife,  should  have  been  given,  and  tbe  In- 
Btruetlona  to  the  jury  that  be  could  acquire 
such  way  **undeT  a  claim  of  rl^t  in  opposl- 
tloD  to  the  owner  of  the  premises,  where  his 
wife  was  the  owno-."  were  oroneons.  It 
therefore  becomes  necessary  to  sustain  the 


exceptions  in  the  first  case.   But  as  no  fur- 
ther error  appears,  the  new  trial  will' be  wo- 
fined  to  this  Issue  alone,  and  the  ezccptt<His 
in  the  second  case  must  be  overruled. 
Bo  ordered. 


(WICflM.  K8) 
UABTBLL  V.  WBITB  ^.aL 

(Bnprane  Judicial  Oourt  of  ICaBsachnsetts. 
Norfolk.    March  1.  1904.) 
XNJDKT  TO  BU8INBSS— CONSFIRAOT--C0BRCI0N 

— piNEa. 

1.  Defendants,  granite  masufactnren  of  a 
dtr,  formed  an  asepciation,  a  by-law  of  which 
provided  that  any  member  baring  business 
transactions  with  any  other  each  manufacturer 
of  tbe  city  in  relation  to  granite  sboold,  for  each 
inch  transaction,  contribute  to  the  aBsociation^s 
expenses  from  $1  to  $500 ;  tbe  amount  to  be  de- 
termined by  the  association.  By  means  of  fines 
from  SIO  to  $100  on  members  for  dealinga  with 
plaintiff,  bia  businew  was  ruloed.  Held,  that' 
thouffh  the  association's  object  was  competition, 
which  is  not  illegal,  the  means— coercion  by 
fines—were  illegal,  so  that  defeodanta  ware  Ua- 
Me  for  the  Injury, 

EzceptlonB  from  Superior  Court;  Norfolk 
Coonty;  Bobt  R.  Bishop,  Judge. 

Action  of  tort  by  one  Martell  against  one 
White  and  others  for  conspiracy  to  Injure 
plaiatllTs  business.  Verdict  was  ordered  for 
defendants,  and  plaintiff  excepted.  Bxcep- 
tions  sustained. 

Cbarles  W.  Bartlett  and  BIbridge  B.  An- 
derson, for  plaintiff.  James  E.  Cottra  and 
John  W.  McAnamey,  for  defendant^ 

HAUMOND.J.  The  evidence  warrasted  the 
finding  of  the  following  facts,  many  of  which 
were  not  In  dispute:  The  plalntUC  was  en- 
gaged In  a  profitable  boslnesa  In  quarrying 
granite  and  selling  the  same  to  granite  work- 
ers In  Qulncy  and  vicinity.  About  January, 
1899,  his  customers  left  him,  and  bis  busi- 
ness was  mined,  through  the  action  of  the 
defendanta  and  their  aasodatos.  The  de- 
f«idants  w«re  all  members  ttf  a  voluntary 
association  known  aa  the  Granite  Manutae- 
tarers*  Association  of  QuId^,  Blaas.,  and 
some  4^  them  wero  on  tbe  executive  commit- 
tee, aasodathui  wvs  CMUposed  of  "such 
Indlvldaals,  firms,  or  corporations  aa  are.  or 
are  about  to  beoome  manofacturers,  quar>- 
riers,  w  poKsbers  ot  granite."  There,  was  no 
oonstltntlon,  and,  wbUe  there  were  by-laws, 
stltl,  except  as  hiertinafter  stated,  tbm  was 
in  them  no  statement  of  the  ohJMta  for 
which  the  association  was  framed.  The  by- 
Utws  provided,  amcmg  other  thl^s,  for  the 
admlwlon,  saq^eUBlon,  and  expulsion  of 
memberSL  tbe  election  of  oflSeers,  Indudlng 
an  executive  committee,  and  defined  the  re- 
spective powers  and  duties  of  the  ofllcwa. 
One  of  tbe  by-laws  read  aa  foUows:  "For 
the  purpose  of  defraying  in  part  tbe  expense 
of  tbe  maintenance  of  this  oqjanlsatlon,  any 
member  tha«of  havliv  business  transac- 
tions with  any  party  or  concern  in  Qulncy 
or  Ita  vicinity,  not  members  hereof  and  In 
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vaj  way  relating  to  the  cutting,  quarrying, 
poUsblng,  buying  or  selling  of  granite  (band 
polishers  excepted)  shall  for  each  ot  said 
transactions  contribute  at  least  $1  and  not 
more  than  $500.  The  amount  to  be  fixed  by 
tbe  association  upon  Its  determining  the 
amount  and  nature  of  said  transaction." 
Acting  under  the  by-laws,  the  association  In- 
vestigated charges  which  were  made  against 
several  of  its  members  that  they  had  pur- 
chased granite  from  a  party  "not  a  memtwr" 
of  the  association.  Tbe  charges  were  proved, 
and,  under  the  section  above  quoted,  It  was 
voted  that  the  offending  parties  "should  re- 
Bi>ectively  contribute  to  the  funds  of  tbe  as- 
sociation" the  sums  named  in  the  votes. 
These  sums  ranged  from  $10  to  $100.  Only 
the  contribution  of  f  100  has  been  paid,  but 
It  Is  a  fair  Inference  that  the  proceedings  to 
collect  the  others  have  been  delayed  only  by 
reason  of  this  suit  The  party  "not  a  mem- 
ber" was  the  present  plaintiff,  and  the  mem- 
bers of  the  association  knew  It  Host  of  the 
customers  of  the  plalntlfl  were  members  of 
the  association,  and  after  these  proceedings 
they  declined  to  deal  with  blm.  This  action 
on  their  part  was  due  to  tbe  course  of  the 
association  In  compelling  them  to  contribute 
as  above  stated,  and  to  their  fear  that  a  sim- 
ilar vote  for  contribution  would  be  passed, 
should  tbey  continue  to  trade  with  the  plain- 
tiff. The  Jury  might  properly  have  found, 
also,  that  the  euphemistic  expression,  "shall 
contribute  to  the  funds  of  the  association," 
contained  an  Idea  which  could  be  more  terse- 
ly and  accurately  expressed  by  the  phrase 
"shall  pay  a  fine,"  or.  In  other  words,  that 
the  plain  intent  of  the  section  was  to  provide 
for  the  imposition  upon  those  who  came 
within  Its  provisions  of  a  penalty  in  the  na- 
ture  of  a  substantial  fln&  The  bill  of  excep- 
tions recites  that  "tbere  was  no  evidence  of 
threats  or  Intimidation  practiced  upon  the 
plaintiff  himself,  and  the  acts  complained  of 
were  confined  to  the  action  o^  the  society  up- 
on its  own  members."  We  understand  this 
statement  to  mean  simply  that  the  acts  of 
the  association  concerned  only  such  of  the 
plaintiff's  customers  as  were  members,  and 
that  no  pressure  was.  brought  to  bear  upon 
the  plaintiff,  except  such  as  fairly  resulted 
from  action  upon  his  customers.  While  It  Is 
true  that  tbe  by-taw  was  not  directed  ex- 
pressly against  the  plaintiff  by  name,  still  he 
belonged  to  the  class  whose  business  it  was 
Intended  to  affect  aod  the  proceedings  ac- 
tually taken  were  based  upon  transactions 
with  him  alone,  and  In  that  way  were  di- 
rected against  his  business  alone.  It  was  the 
Intention  of  tbe  defendants  to  wltbdraw  his 
customers  from  bim,  If  possible,  by  the  Impo- 
sition of  fines  upon  them,  with  the  knowledge 
that  the  result  would  be  a  great  loss  to  tbe 
plaintiff.  The  defendants  must  be  presumed 
to  have  intended  the  netnral  result  of  tbelr 
acta.  Here,  then.  Is  a  clear  and  deliberate 
interference  with  the  business  of  a  person, 
with  tbe  Intention  ot  cnnslng  damage  to  him,  I 


and  ending  In  that  result  The  defendants 
combined  and  conspired  together  to  ruin  the 
plaintiff  In  his  business,  and  tbey  accomplish* 
ed  their  purpose.  In  all  this,  have  they  kept 
within  lawful  bounds?  It  is  elemental  that 
the  unlawfulness  of  a  conspiracy  may  be 
found  either  in  tbe  end  sought,  or  the  means 
to  be  used.  If  either  is  unlawful,  within  the 
meaning  of  the  term  as  applied  to  the  buI>- 
Ject  tben  tbe  conspiracy  is  unlawful.  It  be- 
comes necessary,  therefore,  to  examine  into 
the  nature  of  the  conspiracy  in  this  case, 
both  as  to  the  object  sought  and  the  means 
used. 

The  case  presents  one  phase  of  a  general 
subject  which  gravely  ooncems  the  inter- 
ests of  the  business  world,  and,  indeed,  those 
of  all  organized  society,  and  which  In  recent 
years  has  demanded  and  received  great  con- 
sideration In  the  courts  and  elsewhere. 
Much  remains  to  be  done  to  clear  the  atmos- 
phere^ but  some  things,  at  least  appear  to 
have  been  settled;  and  certainly  at  this 
stage  of  tbe  Judicial  inquiry  it  cannot  be 
necessary  to  enter  upon  a  course  ot  reason- 
ing or  to  dte  authorities  in  support  ot  ttie 
proposition  that  while  a  person  must  nib- 
mit  to  competition,  be  has  the  right  to  be 
protected  from  malicious  Interference  with 
hU. business.  The  rule  la  well  stated  in 
Walker  v.  Gronln,  107  Hass.  655,  56^,  In  tbe 
following  language:  "Bvery  one  has  a  right 
to-enjoy  the  fruits  and  advantages  of  bis  own 
enterprise.  Industry,  skill,  and  credit  He 
has  no  right  to  be  protected  against  compe- 
tition, but  he  has  a  right  to  be  free  tnm 
malicious  and  wanton  interfoence,  disturb- 
ance, or  annoyance.  It  disturbance  or  loss 
come  as  a  result  of  competition,  or  the  ex- 
ercise of  like  rights  by  others,  it  la  damnum 
absque  Injuria,  unless  some  superior  right 
by  contract  or  otherwise  is  lnterfa«d  with. 
But  if  It  come  from  tbe  merely  wanton  or 
malicious  acts  of  others,  without  the  Jnstlfl- 
catlon  of  competition  or  the  service  of  any 
interest  or  lawful  purpose,  it  then  stands 
upcHi  a  different  footing."  In  a  case  like 
this,  where  the  injury  is  Intentionally  in- 
flicted, the  crucial  question  is  whether  tbere 
Is  Justifiable  cause  for  the  act  If  the  injury 
be  inflicted  without  Just  cause  or  excuse, 
then  it  is  actionable.  Bowen,  L.  J.,  in  Mo- 
gul Steamship  Co.  v.  McGregor,  23  Q.  B.  D. 
598,  613;  FUnt  v.  Woods,  176  Mass.  482, 
67  N.  E.  1011,  61  L.  R.  A.  380,  79  Am.  St 
Rep.  330.  The  Justiflcstlon  must  be  as  broad 
as  the  act  and  must  cover  not  only  the  mo- 
tive and  the  purpose,  or,  in  other  words,  tike 
object  sought  but  also  the  means  used. 

The  defendants  contend  that  both  as  to 
object  and  means,  they  are  Justified  by  the 
law  applicable  to  business  competition.  In 
considering  this  defense,  It  Is  to  be  remem- 
bered, as  was  said  by  Bowen,  L.  J.,  In  Mo- 
gul Steamship  Co.  v.  McGr^r,  B.  2S  Q. 
B.  D.  508,  611.  that  there  is  presented  '*an 
apparent  conflict  or  antinomy  between  two 
rights  Oat  are  equally  ifegaided  b7  tbe  lav 
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—the  right  of  the  plaintiff  to  be  protected  la 
the  legitimate  exercise  of  hla  trade,  and  the 
right  of  the  defendants  to  carry  on  their  busi- 
ness as  seems  best  to  them,  provided  they 
commit  no  wrong  to  others."  Here,  as  in 
most  cases  where  there  is  a  conflict  between 
two  Important  principles,  either  of  which  Is 
sound,  and  to  be  sustained  within  proper 
bounds,  but  each  of  which  must  finally  yield, 
to  some  extent,  to  the  other,  it  frequently  la 
not  possible  by  a  general  formula  to  mark 
out  the  dividing  line  wltii  reference  to  every 
conceivable  case,  and  It  is  not  wise  to  at- 
tempt it.  The  best  and  only  practicable 
course  is  to  consider  the  cases  as  they  arise, 
and,  bearing  in  mind  the  grounds  upon 
which  the  soundness  of  each  principle  is 
supposed  to  rest,  by  a  process  of  elimination 
and  comparison  to  establish  points  through 
which,  at  least,  the  line  must  run,  and  be- 
yond which  the  party  charged  with  tres- 
pass shall  not  be  allowed  to  go. 

While  the  purpose  to  Injure  the  plaintiff 
appears  clearly  enongh,  the  object  or  mo- 
tive is  left  somewhat  obscure,  upon  the  evi- 
dence. The  association  bad  no  written  con- 
stitution, and  the  by-laws  do  not  expressly 
set  forth  Its  objects.  It  is  true  that  from 
the  by-laws  it  appears  that  none  but  persons 
engaged  In  the  granite  business  can  be  mem- 
bers, and  that  a  member  transacting  any 
business  of  Oils  kind  witli  a  person  not  a 
member  is  liable  to  a  fine,  from  which  it 
may  be  Inferred  that  it  is  the  idea  of  the 
members  that,  for  the  protection  of  their 
business,  it  would  be  well  to  confine  It  to 
transactlona  among  themselves,  and  that  one, 
at  least,  of  the  objects  of  the  association  is 
to  advance  the  Interests  of  the  members  In 
that  way.  The  oral  testimony  tends  to  show 
that  one  object  of  the  association  is  to  see 
that  agreements  made  between  Its  members 
and  their  employes,  and  between  this  asso- 
ciation and  similar  associations  In  the  same 
line  of  business,  be  kept  and  "lived  up  to." 
Whether  this  failure  to  set  out  fully  in  writ- 
ing the  objects,  is  due  to  any  reluctance  to 
have  them  clearly  appear,  or  to  some  other 
cause,  is,  of  course,  not  material  to  this 
case.  The  result,  however,  is  that  Its  ob- 
jects do  not  so  clearly  appear  as  might  be 
desired;  but,  in  view  of  the  conclusion  to 
which  we  have  come  as  to  the  means  used, 
it  Is  not  necessary  to  inquire  more  closely  as 
to  the  objects.  It  may  be  assumed  that  one 
of  the  objects  was  to  enable  the  members  to 
compete  more  successfully  with  others  in  the 
same  business,  and  that  the  acts  of  which 
the  plaintiff  complains  were  done  for  the  ul- 
timate protection  and  advancement  of  their 
own  business  interests,  with  no  Intention  or 
desire  to  injure  the  plalntlfir,  except  so  far 
as  such  injury  was  the  necessary  result  of 
measures  taken  for  their  own  interests.  If 
that  was  true,  then,  so  far  as  respects  the 
end  sought,  the  conqiiracy  does  not  seem  to 
have  been  illegal. 

The  next  qnetion  la  whether  there  li  any- 


thing unlawful  or  wrongful  in  the  means 
used,  as  applied  to  the  acts  In  question. 
Nothing  need  be  said  In  support  of  the  gen- 
eral right  to  compete.  To  what  extent  com- 
bination may  be  allowed  In  competition  is  a 
matter  about  which  there  Is  as  yet  much 
conflict,  but  It  Is  possible  that,  in  a  more  ad- 
vanced stage  of  the  discussion,  the  day  may 
come  when  it  will  be  more  clearly  seen,  and 
will  more  distinctly  appear  In  the  adjudi- 
cation of  the  courts,  than  as  yet  has  been 
the  case,  that  the  proposition  that,  what  one 
man  lawfully  can  do,  any  number  of  men, 
acting  together  by  combined  agreement,  law- 
fully may  do,  is  to  be  received  with  newly 
disclosed  qualifications,  arising  out  of  the 
changed  conditions  of  civilized  Ufe  and  of 
the  increased  facility  and  power  of  organ- 
ised combination,  and  that  the  dlfiTerence  be- 
tween the  power  of  Individuals,  acting  each 
according  to  his  own  preference,  and  that  of 
an  organized  and  extensive  combination,  may 
be  so  great  in  its  effect  upon  public  and 
private  Interests  as  to  cease  to  be  simply  one 
of  degree^  and  to  reach  the  dignity  of  a 
difference  In  kind.  Indeed,  in  the  language 
of  Bowen,  L.  J.,  in  the  Mogul  Steamship 
Case,  ubl  supra  (page  610):  "Of  the  general 
proposition  that  certain  kinds  of  conduct  not 
criminal  in  one  individual  may  become  crim- 
inal if  done  by  combination  among  several, 
there  can  be  no  doubt.  The  distinction  Is 
based  on  sound  reason,  for  a  combination 
may  make  oppressive  or  dangerous  that 
which,  if  it  proceeded  only  from  a  single  pei^ 
son,  would  be  otherwise;  and  the  very  fact, 
of  the  combination  may  show  that  the  object 
is  simply  to  do  harm,  and  not  to  exercise  one's 
own  just  rights."  See,  also,  opinion  of  Stir- 
ling, L.  J.,  in  Glblan  v.  National  Amalgamat- 
ed Labourers*  Union  [1903]  2  K.  B.  600,  621. 
Speaking  generally,  however,  competition  in 
business  Is  permitted,  although  frequency 
disastrous  to  those  engaged  In  It  It  is  al- 
ways selfish,  often  sharp,  and  sometimes 
deadly.  Conspicuous  lllustrattons  of  the  de- 
structive extent  to  which  it  may  be  carried 
are  to  be  found  In  the  Mogul  Steamship  Case, 
above  dted,  and  in  Bowen  v.  Matheson,  14 
Allen,  499.  The  fact,  therefore,  that  the 
plaintiff  was  vanquished,  is  not  enough,  pro- 
vided that  the  contest  was  carried  on  with- 
in the  rules  allowable  In  such  warfare.  It  is 
a  right,  however,  which  Is  to  be  exercised 
with  reference  to  the  existence  of  a  similar 
right  on  the  part  of  others.  The  trader  has 
not  a  free  lance.  He  may  fight,  but  as  a  sol- 
dier, not  as  a  guerilla.  The  right  of  com- 
petition rests  upon  the  doctrine  that  the  in- 
terests of  the  great  public  are  best  subserv- 
ed by  permitting  the  general  and  natural 
laws  of  baslness  to  have  their  full  and  free 
operation,  and  that  this  end  is  best  attained 
when  the  trader  is  allowed,  in  his  bustoess, 
to  make  free  use  of  these  laws.  He  may 
praise  his  wares,  may  offer  more  advan- 
tageous terms  than  his  rival,  may  sell  at  less 
than  coat,  or  In  tbs  Torda  of  Bowen,  L.  J.. 
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In  the  Mogal  Steamship  Caae^  vibi  supra,  may 
adopt  "the  expedient  of  sowing  one  year  a 
crop  of  apparently  unfruitful  prices,  In  or- 
der, by  driving  competition  away,  to  realise 
a  fuller  harvest  of  profit  In  the  future."  In 
these  and  many  other  obrloui  ways  he  may 
secure  the  customers  of  his  rival,  and  build 
up  his  own  business  to  the  destruction  of 
tiiat  of  others;  and,  so  long  as  he  keeps  with- 
in the  operation  of  the  laws  of  trade,  hla 
justification  Is  complete.  But  from  the  very 
nature  of  the  case^  It  la  manifest  that  the 
right  of  competition  furnishes  no  justification 
for  an  act  done  by  the  use  of  means  which 
in  their  nature  are  la  Tlolatlon  Of  the  prin- 
ciple upon  which  it  resta.  The  weapons  used 
by  the.  trader  who  relies  itpon  this  right  for 
JnstlflcatiDn  must  be  those  furnished  by  the 
laws  of  trade»  or  at  least  must  not  be  incon- 
sistent with  their  free  operation.  No  man 
can  Justify  an  interference  with  another 
man's  bnalness  through  fraud  or  misrepre- 
sentation, nor  by  Intimidation,  obstruction,  or 
molestation.  In  the  case  beforo  us  the  mem- 
bers of  the  association  wen  to  be  held  to 
the  policy  of  refusing  to  trade  with  the 
plaintiff  by  the  imposition  of  heavy  fines,  or, 
in  other  words,  th^  were  coerced  by  actual 
or  threatened  injury  to  their  property.  It  is 
true  that  one  may  leave  tlie  association  If  he 
desires,  but,  if  he  stays  in  it,  be  is  subjected 
to  the  coercive  effect  of  a  fine,  to  be  deter- 
mined and  enforced  by  the  majority.  This 
method  of  procedure  Is  arbitrary  and  arti- 
ficial, and  Is  based  In  no  respect  upon  the 
grounds  upon  which  comi)Qtltlon  in  business 
'  is  permitted,  but,  on  the  contrary,  It  creates 
a  motive  for  business  action  Inconsistent  with 
that  freedom  of  choice  out  of  which  springs 
the  benefit  of  competition  to  the  public,  and 
has  no  natural  or  logical  relation  to  the 
grounds  upon  which  the  right  to  compete  Is 
based.  Such  a  method  of  Influencing  a  per- 
son may  he  coercive  and  Illegal.  Carew  v. 
Butherford,  106  Mass.  1,  8  Am.  Rep.  287. 

Xor  Is  the  nature  of  the  coercion  changed 
by  the  fact  that  tbe  persons  fined  were  mem- 
bers of  the  assoi^atlon.  The  words  of  Mun- 
Bon,  J.,  In  Boutwell  v.  Marr,  71  Vt  1,  9,  ^ 
Atl.  607,  609,  43  L.  B.  A.  803,  76  Am.  St. 
Bep.  746,  are  applicable  here:  *^he  law 
cannot  be  compelled,  by  any  initial  agree- 
ment of  an  associate  member,  to  treat  him 
as  one  having  no  choice  but  that  of  the  ma- 
jority, nor  as  a  willing  participant  In  what- 
ever action  may  be  taken.  The  voluntary 
acceptance  of  by-laws  providing  for  tbe  Im- 
position of  coercive  fines  does  not  make  them 
legal  and  collectible,  and  the  standing  threat 
of  their  imposition  may  properly  be  classed 
with  the  ordinary  threat  of  suits  upon 
groundless  claims.  The  fact  that  the  rela- 
tions and  processes  deemed  essential  to  a  re- 
covery are  brought  within  the  membership 
and  proceedings  of  an  organized  body  can- 
not change  the  r^ult.  Tbe  law  sees  in  the 
membership  of  an  association  of  this  charac- 
ter both  the  authors  of  Its  coercive  system 


and  the  victim  oC  its  unlawftd  ^esanre^  tt 
this  were  not  so^  men  could  deprive  their 
fellows  of  established  rights,  and  evade  Uw 
duty  of  compensation,  simply  by  working 
through  an  association." 

In  -view  of  the  constdemtlons  upon  which 
the  right  of  competition  is  based,  we  are  of 
opinion  that,  as  against  the  plalntlfl,  the  de- 
fendants have  failed  to  ^w  that  tiie  coer- 
cion or  Intimidation  of  ttw  ^IntUETs  custom- 
ers by  means  of  a  fine  Is  Justified  by  the  law 
of  competition.  The  ground  of  tiie  Jnstlflca- 
tlon  Is  not  broad  enough  to  cover  the  acts  of 
interference  In  their  entirety,  end  tbe  Intex- 
ference^  being  Injurious  and  unjustifiable,  is 
unlawful.  We  do.  not  mean  to  be  understood 
as  saying  that  a  fine  U  of  itself  necessarily, 
or  even  generally,  an  illegal  implemrait.  In 
many  cases  It  Is  so  alight  as  not  to  be  coer- 
cive In  Ito  nature;  in  many.  It  serves  a  UKfo! 
purpose  to  call  the  attention  of  a  member  of 
an  organisation  to  the  fact  of  the  infection 
ot  some  Innocent  regulatlcoi;  and.  In  many. 
It  serves  as  an  extra  incentive  to  the  pe^ 
formance  of  some  absolute  duty  or  the  asser- 
tion Qt  some  absolute  right.  But  where^  as 
in  the  cose  before  ns,  the  fine  is  so  large  as 
to  amount  to  moral  intUnidation  or  coercion, 
and  is  used  aa  a  means  to  enforce  a  tight  not 
absolute  In  ite  nature,  but  conditional,  and  is 
inconsistent  with  those  conditions  initon 
which  the  right  rests,  then  the  coerdou  be> 
comes  unjustifiable,  and  taints  with  illegal- 
ity the  act 

The  defendants  strongly  rely  uiion  Bowen 
V.  Matheson,  U  Allen,  499;  Mogul  Steamship 
CO.  V.  McGregor  [1892]  A.  C.  25;  Bohn  Mtg. 
Oo.  V.  Boiiis.  54  Minn.  223,  55  N.  W.  lllfi;  21 
L.  B.  A.  337,  40  Am.  St  Bep.  819;  Macaniey 
Bros.  V.  Tiemey,  19  B.  L  255,  33  Aa  1.  37 
L.  B.  A.  455,  61  Am.  St  Rep.  770;  and  Cote 
V.  Murphy,  159  Pa.  420.  28  AU.  lOO.  23  h. 
B.  A.  135,  39  Am.  St  Rep.  686.  In  none  of 
these  cases  was  there  any  coercion  by  means 
of  fines  upon  tbose  who  traded  with  the 
plaintiff.  Inducemente  were  held  out  bat 
they  were  such  as  are  naturally  Incident  to 
competition— for  Instance,  more  advantage- 
ous terms  In  the  way  of  discounts.  Increased 
trade,  and  otherwise.  In  the  Minnesota  case 
there  was  among  the  rules  of  the  association 
a  clause  requiring  tbe  plaintiff  to  pay  10  per 
cent,  hut  the  proprie^  or  the  legality  of  that 
provision  was  not  Involved.  In  Bowen  v. 
Matheson,  it  Is  true  tliat  the  by-laws  provided 
for  a  fine;  but  the  declaration  did  not  charge 
that  any  coercion  by  means  of  a  fine  had 
been  used.  A  demurrer  to  the  declaration 
was  sustained  upon  the  ground  that  there 
was  no  sufficient  allegation  of  an  illegal  act 
The  only  allegation  which  need  be  noticed 
here  was  tbat  the  defendants  "did  prevent 
men  from  shipping  with"  the  plaintiff,  and 
as  to  this  tbe  court  said:  "This  might  be 
done  In  many  ways  which  are  legal  and  prop- 
er, and,  as  no  illegal  methods  are  stated,  the 
allegation  is  had."  This  comes  far  short  of 
sustaining  the  defendants  ia  their  course  «f 
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coercion  by  means  of  fines.  As  to  the  otb&t 
cases  cited  by  tbe  defendants,  It  may  be 
said  that  while  bearing  upon  the  general 
subject  of  which  the  present  case  presents 
one  phase,  they  are  not  inconsistent  with 
the  concluston  to  which  we  have  come. 
Among  the  authorities  bearing  upon  the  gen- 
subject,  and  having  some  relation  to  the 
questions  InvolTed  In  this  case,  see,  in  addi- 
tion to  those  herelnbeCore  cited.  Slaughter- 
bouse  Oases.  16  WalL  116,  21  L.  Ed.  394;  Ad- 
dyston  t.  United  States.  176  U.  S.  211.  20 
Sup.  Gt.  96,  44  li.  Bd.  136;  Doremns  t.  Hen- 
nessy,  176  III.  608.  62  N.  B.  924,  48  L.  B.  A. 
797,  802,  68  Am.  St  Rep.  203;  Inter-Ocean 
PubllaUng  Go.  t.  Associated  Press,  184  III. 
488,  56  N.  Bi  822,  48  L.  B.  A.  668,  75  Am.  St 
Rep.  184;  State  t.  Stewart,  69  Vt.  278.  ft 
Atl.  550.  59  Am.  Rep.  710;  Olive  v.  Van  Pat- 
ten, 7  Tex.  Civ.  App.  630,  25  S.  W.  428;  Barr 
T.  Essex  Trades  Council.  63  N.  J.  Eq.  101, 
80  Atl.  881;  Jackson  t.  Stanfleld,  187  Ind. 
682,  36  N.  E.  345,  37  N.  E.  14,  23  L.  B.  A.  588; 
Bailey  t.  Master  Plumbers.  103  Tenn.  99.  52 
8.  W.  853,  46  L.  R.  A.  561;  Brown  T.  Jacobs 
Pharmacy  Co..  115  Qa.  428,  41  S.  B.  553,  57 
U  R.  A.  547.  90  Am.  St  R^.  126;  Mogul 
Steamship  Co.  T.  McGregor,  15  Q.  B.  D.  476; 
Id.  21  Q.  B.  D.  644;  Id.  23  Q.  B.  D.  698;  Id. 
[1892]  A.  0.  25. 

For  the  reasons  above  stated,  a  majority 
of  the  court '  are  of  opinion  that  the  case 
Bhonld  have  been  submitted  to  the  jury.  Bx- 
ceptlons  sustained. 


(186  Mm.  OS) 

SNTDER  T.  SMITH  et  aL 

(Supreme  Judicial  Court  of  MassaehoBetti. 
Suffolk.  Feb.  24.  1904.) 

BANKRUPTCY— GRBDITORS-  Smi^^BQUITABLa 
USN— VACATION— TRUSTEE— IirnR- 
VENTION— APPEA1-. 

1.  In  a  suit  to  enforce  an  equitable  Ues 
against  a  bankmpt  the  bankrupt's  trustee  was 
entitled  to  intervene  and  claim  prc^erty  cov- 
ered by  the  decree,  and  appeal  ttam  an  ofdar 
denying  the  petition. 

2.  Pub.  St.  1882,  c.  161,  I  %  d.  U  nEtor. 
Laws,  c.  159,  {  3.  cl.  7).  provides  for  suits  In 
equity  by  creditors  to  reach  any  proper^  of  a 
debtor,  within  the  commonwealth,  which  can- 
not be  reached  by  attachment  or  taken  on  ez- 
•cntlon.  etc.  PlalntifT  brought  suit  nnder  snch 
section  to  reach  certain  equitable  assets  of  de- 
fendant S.  in  the  possession  of  B.  and  D.,  tr\}fi- 
tees.  A  temporary  injunction  was  issued  May 
15,  1901.  restraining  defendants  from  disposing 
of  the  property,  and  on  March  27,  1903.  a  de- 
cree was  entered  in  favor  of  plaintiff.  On  May 
7.  1903,  S.  was  adjudged  a  bankrupt  on  his  vol- 
nntary  petition,  and,  on  tlie  2l8t  following,  his 
trustee  was  em>ointed.  Held,  that  under  such 
statute  plaintiff  by  his  suit  acquired  an  equita- 
ble lien  on  the  proper^  in  question,  wUdi  was 
not  dissolved  by  the  banuuptcy  proceedlnss 
under  Bankr.  Act  July  L  189S,  c.  541,  §}  67e. 
67f,  SO  Stat.  566  rU.  8.  Comp.  St  1901,  p. 
8449],  recofcniziug  liens  created  by  or  obtained 
fai  any  proceedings  at  law  or  lo  equity  commen- 
ced more  than  four  months  before  the  adjudica- 
tion of  benkruptof. 

Appeal  from  Superior  Gomt,  SnffOlk  Oood- 
ty;  D.  Frank  Kimball,  Jndgbb 
69II.E.-6e 


Action  by  one  Snyder  against  we  Smith 
and  others.  From  a  Judgment  In  favor  td 
plaintlfT.  defendant  Smitb  appeals,  and  from 
an  order,  denying  the  petition  of  defendant 
Kimball,  as  trustee  In  bankruptcy  of  defend- 
ant Smith,  to  Intervene,  except  so  far  as  to 
claim  a  surplus  of  proceeds  of  the  property 
seized  remaining  after  payment  of  various 
parties,  he  appeals.  Smith's  appeal  dismiss- 
ed, and  affirmed  <m  Kimball's  appeal. 

O.  U.  Palmer  and  H.  T.  Blchardaon,  for 
appellant  KlmbaJI.  Oharles  T.  Oallaglier, 
HoIUfl  &.  Bailey,  and  Frederick  Manley 
Ives,  f«r  appellee^ 

KNOWLTON,  C.  J.  The  motion  to  dis- 
miss the  appeal  of  the  defendant  James  M. 
Smith  for  want  of  prosecution,  and  the  peti- 
tion of  Kimball,  the  trustee  in  bankruptcy* 
to  be  allowed  to  Intervene  In  the  suit,  were 
heard  together.  The  motion  was  allowed, 
and  the  petition  was  denied,  except  so  far 
as  It  related  to  any  surplus  that  might  re- 
main after  the  debts  of  the  various  parties 
had  been  paid.  At  the  hearing  the  plalntUE 
filed  requests  for  rulings,  all  of  which  were 
given  by  the  judge.  One  of  these  was  that 
und»  the  bankruptcy  act  of  1898  the  cred- 
itors .who  were  parties  to  this  suit  "obtained 
good  equitable  liens,  valid  as  against  the 
trustee  In  bankruptcy*'  of  the  defendant 
Smith.  We  infer  that  the  decision  of  the 
Judge  both  upon  the  motion  and  the  peti- 
tion was  founded  largely,  if  not  entirely,  up- 
on his  ruling  made  in  accordance  with  this 
request,  and  "was  not  made  merely  as  a  mat- 
ter ot  dlacretim.  The  trostee  In  bankruptcy 
I^Uy  re^wented  tin  bankrupt  as  the  as- 
signee of  bla  pnverty.  and  was  entitied  to 
be  beard,  upon  proper  proceedings  in  court, 
on  bis  claim  to  tbe  pn^wrty  referred,  to  In 
the  decree  We  aball  therefore  assnine  In 
his  fiSTW,  agalnat  the  plaintiff's  contenttolit 
that  he  Is  rightly  before  na  on  bla  exertion 
to  the  order  denying  bis  petition,  and  upon 
bla  appeal  t«m  tbat  ordw. 

The  impcntant  amstlon  In  tiie  case  Is 
whether  the  prooeedlnga  gnre  tbe  plalntlfl 
an  equitable  lloi  upon  the  assets  mentioned 
in  the  bill,  which  was  good  against  the  trus- 
tee In  tMUikmptcy*  The  anlt  was  bron^t 
under  Pub.  St  1882,  &  ISl,  I  2,  cl.  U  (Ber. 
Laws,  c.  10^  I  8,  d.  7),  to  reach  and  apply 
certain  eqnltable  aaaeta  of  the  defendant 
Smith  In  the  iMMseesIon  of  the  defendants 
Batt  and  DlcUnatm,  tmatoea.  A  tempwaiy 
Injunction  was  lasned  on  Maj  IB,  1901,  aotui 
after  the  commencement  ot  the  wait,  restrain- 
ing the  defendant  Smith  and  the  deftndanta 
who  held  the  property  from  disposing  at  It. 
On  March  27,  1906,  a  decree  mm  altered 
settilng  the  rlf^ti  the  parties  In  ttcrtx  ot 
the  plahitlff.  The  dtfendant  Smith  anitealed, 
but  failed  aeasonably  to  proaecate  his  ap- 
peal, and  oo  May  7, 1806,  he  waa  adjudicated 
a  bankrupt  on  hie  voluntary  petition,  and  on 
May  2lBt  KlmbaU  was  doly  appointed  hia 
tmatea 
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Bante.  Act  July  1,  1898,  c.  541.  H  67e,  G7t. 
80  Stat  565  [U.  S.  Comp.  St.  1901,  p.  3440], 
In  differing  language  recognizes  Hens  "creat- 
ed hj  or  obtained  In  or  pursuant  to  any  suit 
<x  proceeding  at  law  or  in  equity,"  and  liens 
"obtained  through  legal  proceedings."  The 
proTlstons  of  these  sections  are  somewhat 
broader  than  those  of  the  banhniptcy  act  of 
1867.  They  are  unlike  the  Insolvency  law 
of  Massachusetts.  This  law,  as  It  Is  found 
Id  Gen.  St  1860,  c.  118,  44,  discharged  all 
liens  obtained  In  legal  proceedings  unless  the 
suit  had  gone  to  Jndgnaent  and  the  Hen  by 
attachment  had  be«i  perfected  by  a  levy. 
It  Is  expressly  said  that  the  assignment  staatl 
be  e£fectual  to  discharge  any  attachment  on 
me^e  process,  subject  to  a  special  excep- 
tion permitting  the  attachment  to  be  pre- 
served In  certain  cases  for  the  benefit  of  the 
general  creditors.  By  St  1880,  p.  204.  c. 
246,  S  7,  this  statute  was  amended  by  add- 
ing a  provision  as  follows:  *The  assignment 
named  In  section  forty-four  of  said  chapter 
one  hundred  and  eighteen  shall  not  dissolve 
an  attachment  on  mesne  process,  made  more 
than  four  months  prior  to  the  time  of  the 
first  publication  of  the  notice  of  issuing  the 
warrant.  In  case  of  voluntary  petitions;  and 
In  case  of  involuntary  petitions  such  assign- 
ment shall  not  dissolve  such  an  attachment 
made  more  than  four  months  prior  to  the 
time  of  the  first  publication  of  the  notice  ot 
the  filing  of  the  petition."  This  provision 
has  been  embodied  without  material  change 
in  Pub.  St  1882,  e.  157,  §  46,  and  in  Rev. 
Laws,  c.  163,  {  54.  Until  this  amendment 
was  made,  the  statute  not  only  In  express 
terms  provided  that  the  lien  created  by  an 
attachment  on  mesne  process  should  be  In- 
effectual against  the  rights  of  the  assignee, 
but  declared  by  Implication  that  equitable 
Hens  of  a  similar  character,  obtained  through 
legal  proceedings  in  the  nature  of  an  at- 
tachment, would  not  be  enforceable  In  pro- 
ceedings In  insolvency.  By  the  amendment 
an  exception  was  made  in  favw  of  attach- 
ments on  mesne  process  made  more  than 
four  months  before  the  commencement  of  In- 
solvency proceedings,  but  there  Is  no  excep- 
tion of  equitable  liens  obtained  in  proceed- 
ings to  collect  a  debt  and  In  respect  to  this 
the  statute  stands  as  originally  enacted. 

The  first  question  under  section  67  of  the 
bankruptcy  act  Is,  what  Is  meant  by  the 
word  "Hen"?  It  Is  plain  that  a  lien  created 
by  a  suit  In  equity  stands  as  well  as  any 
other  kind  of  lien.  Such  a  lien  that  has 
been  in  existence  more  than  four  months  Is 
good  against  the  assignment  to  the  trustee. 
An  attachment  on  mesne  process  under  our 
statute  creates  a  lien.  Davenport  v.  Tllton, 
10  Mete.  320;  Taylor  v.  Mlxter,  11  Pick.  341, 
848;  Denny  v.  Wlllard,  11  Pick.  519,  524, 
et  seq.,  22  Am.  Dec.  389.  In  the  first  of 
these  cases  It  Is  held  that  such  a  Hen  is 
preserved  by  the  bankruptcy  act  of  1841. 
This  Ueu  does  not  depend  upon  possession; 
It  Is  created  1^  (deration  of  law,  sometimes 


by  a  record  of  the  doings  of  the  officer,  as 
in  the  case  of  attachments  of  real  estate  (see 
Rev.  Laws,  c.  167,  i  59),  and  of  personal 
property  that  cannot  easily  be  removed  (see 
Kev.  Laws,  c.  167,  |  46).  Undoubtedly,  an 
attachment  by  trustee  process  'gives  a  Uen 
upon  property  which  will  be  good  against 
bankruptcy  If  more  than  four  months  old. 
Kimball  v.  Morris,  2  Mete.  673,  578,  57S. 

Proceedings  In  cases  Uke  the  preset  are 
often  called  in  the  bo<^  an  "equitable  at- 
tachment" If  the  facts  warrant  it,  it  Is 
the  practice  to  issue  a  tnnporary  Injunction, 
whereby  the  property,  by  judicial  order.  Is 
charged  with  an  equity  for  the  security  of 
the  plaintiff,  and  Is  taken  directly  Into  the 
control  of  the  court.  In  this  respect  the 
control  of  It  and  Its  appropriation  for  secur- 
ity are  in  aH  particulars  as  effectual  as  in 
an  attachment  at  law  by  trustee  process.  A 
bill  brought  under  our  statute  Is  like  a  cred- 
itors' bill  under  general  equity  practice, 
though  it  may  be  brouf^t  by  a  single  cred- 
itor for  bis  own  benefit  without  having  ob- 
tained a  judgment  and  without  making  oth- 
er  creditors  parties.  That  equitable  Hens  up- 
on property  can  be  enforced  when  there  is 
no  other  control  of  the  property  than  by 
the  process  of  a  court  of  equity  has  been 
decided  repeatedly  In  this  commonwealth. 
Wlggln  V.  Heywood,  118  Mass.  514;  Wes- 
tern Union  Telegraph  Co.  t.  Caldwell,  141 
Mass.  489,  6  N.  H.  737;  Desmond  v.  Piaher. 
152  Mass.  521,  25  N.  E.  968.  The  power  of 
the  court  to  appropriate  property  under  this 
statute  has  been  maintained  effectually  In  a 
variety  of  cases.  McCann  v.  Randall,  147 
Mass.  81.  17  N.  E.  75,  9  Am.  St  Rep.  666; 
Wilson  V.  Martln-Wllson  Automatic  Fire 
Alarm  Co.,  151  Mass.  516,  24  N.  E.  784,  8 
L.  R.  A.  300;  Pettlbone  v.  Toledo,  Cincin- 
nati &  St^  r^uls  Railroad,  148  Mass.  411, 
417,  19  N.  E.  337,  1  L.  R.  A.  737;  WUaon  t, 
Martin-Wilson  Automatic  Fire  Alarm  Go, 
149  Mass.  24,  27,  20  N.  B.  818. 

The  trustee  In  bankruptcy  relies  upon  Trow 
T.  Lovett,  122  Mass.  571;  Squire  r.  Lincoln, 
137  Mass.  399;  Powers  v.  Raymond,  Id.  483: 
Fish  T.  Flske,  154  Mass.  302,  28  N.  EL  278; 
and  Tltcomb  v.  Bradlee,  169  Mass.  190.  34 
N.  E.  189— as  tending  to  show  that*  In  this 
case  there  Is  no  equitable  lien  which  can 
be  recognized  under  the  bankruptcy  act 
1898.  The  first  of  these  cases  was  brongbt 
under  St '1875,  p.  852,  c.  235.  which  confers 
jurisdiction  In  equity  to  reach  and  apply,  In 
payment  of  a  debt  property  fraudulently 
conveyed  by  a  debtor  with  intent  to  defeat 
delay,  or  defraud  his  creditors.  Tbe  ques- 
tion arose  under  the  bankruptcy  act  of  1867. 
The  bill  was  filed  In  February,  1876,  and  In 
March,  1876,  the  debtor  was  adjudicated  a 
bankrupt.  The  property  might  have  be«i  at- 
tached by  the  plaintiff  In  an  action  at  law. 
No  injunction  was  Issued.  If  an  attachment 
at  law  had  been  made.  It  would  have  l>een 
dissolved,  because  It  would  have  been  lesa 
than  foor  months  old.  Tbe  statute  gave  no 
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xreater  effect  to  an  equitable  attacbment 
than  to  an  attachment  at  law.  WbUa  eome 
of  the  lanfoage  of  tbe  (MPlnlon  1>  not  In  ac- 
cord with  that  ot  soma  otbw  coarta*  the  de- 
cision waa  plainly  right,  and  the  case  la  not 
an  authority  against  the  plalntUT  nnder  the 
bankmptcy  act  of  1888L  The  decision  in  each 
of  the  next  two  cases  was  simply  that  the 
right  acquired  by  A  plaintiff  In  equity  under 
this  statute  was  not  an  attachment  that  could 
be  kept  in  fwce  the  assignee  for  the  ben- 
efit of  general  credltwa,  under  Pubv  8tjl882, 
c:  1S7,  i  47,  TbB  last  two  casea  an»e  un- 
der the  Insolrency  law  of  this  common- 
wealth, and,  as  we  have  already  pointed  out, 
this  law  defeated  liens,  legal  and  equitable, 
olitalned  through  legal  proceedings  to  collect 
a  debt,  except  attachments  on  nwsne  pro- 
cess, wbidi.meana  attachmenta  at  law,  that 
were  made  more  than  four  montba  before 
the  commencement  oi  Insolrency  proceed- 
ings. Theae  caaea  do  not  decide  that  the 
lien  referred  to  la  not  an  equitable  lien  in 
0ie  general  aena^  but  that  it  la  not  a  Hen 
which  will  be  gtrm  effect  against  an  aa- 
aignee  In  Inaolrency  ^nder  the  iJSolTency 
law  of  BfaBSBCfauaetts. 

The  cases  of  Metcalf  t.  Barkra,  U7  tr.  S. 
166,  23  Sup.  Gt  67,  47  L.  Ed.  122;  and  Pick- 
ens Y.  Boy,  187  V.  8.  177,  28  Sup.  Ot  78,  47 
Jj.  Bd.  128»  fully  cover  the  question  now 
before  us,  unless  the  fact  fimt  the  bill  In  eadi 
case  waa  brought  by  a  Judgment  credltw 
made  a  declaive  difference  in  regard  to  the 
result  reached.  Doyle  t.  Heath,  22  R.  I. 
218,  219.  47  Atl.  218,  and  Taylor  t.  Taylor, 
SO  K  J.  Eq.  86,  SB,  45  Atl.  440^  are  to  the 
same  effect  We  are  of  opinion  that  thwe 
Is  no  such  difference  In  principle  between 
the  rights  secured  by  a  credltcnv*  bill  bnni^t 
under  our  statute  with  an  injunction  in  fa- 
vor of  the  plaintiff,  and  a  Mil  bronght  by 
a  Judgment  creditor,  aa  ahould  require  us 
to  hold  tiiat  one  plaintiff  acquires  no  Hen, 
while  the  other  acquires  a  Itcn  that  la  pro- 
tected under  the  bankruptcy  act  In  either 
case  the  Hen  acquired  Is  not  like  a  lien  at 
law,  which  must  be  maintained  by  possea- 
slffli,  but  It  Is  an  equitable  right  to  be  held 
as  security  and  protected  by  the  order  of  the 
court 

The  8t  1882,  p.  182,  c.  209  (Bev.  Laws,  c. 
177,  S  24),  enacted  since  the  decision  to  the 
latest  of  the  Massachusetts  cases  above  cited, 
expressly  gives  a  Hen  that  will  be  enforced 
against  an  assignee  or  trustee  In  proceedlugs 
In  Insolvency  or  bankruptcy  In  cases  like  tbe 
present  This  statute  seems  to  make  tbe 
matter  clear. 

We  are  of  opinion  that  the  ruling  was 
right  Tbe  tana  of  the  decree  is  not  before 
us  for  consideration. 

Bxc^^tlons  overruled.  Ordw  affirmed. 


(US  Mass.  178) 
McINTinE.  Jndge.  v.  COTTRBLL. 

(Saprenie  Judicial  Court  of  Measachosetts. 
Middlesex.   Feb.  26.  194M.) 

A.DMTNISTRATORS-BONI)S— BRBACH-LIABILITT. 

1.  The  llabitity  of  a  surety  on  a  probate  bond 
does  not  constitute  a  debt  until  after  there  has 
been  a  breach  ot  the  bond. 

2.  Tbe  BtJpnlatlon  <a  a  probate  bond  that  the 
administrator  shall  adminuter,  according  to  law. 
implies  the  payment  of  debts  if  he  has  assets. 

8.  Under  Pub.  St.  1882,  c.  143,  $  10,  there 
is  no  cause  of  action  on  au  administrator's 
bond  ontit  the  debt  has  betxt  established  by 
judgment,  and  the  administrator  has  failed  tx> 
pay  on  demand.  • 

4.  The  administrator  and  sureties  may  defend 
a  suit  on  tbe  bond  for  failure  to  pay  judgment 
debts  on  demand  by  showiDg  that  the  assets 
hare  been  used  according  to  law. 

6.  Under  Pub.  St  1882,  c.  157,  %  26.  defining 
claims  provable  in  Insolvency,  a  claim  against  a 
surety  on  an  administratoi^s  bond  under  Pub. 
St  1882,  c.  143.  9  10,  on  account  of  a  judgment 
recovered  against  the  administrator  for  a  debt 
due  from  the  estate,  was  not  a  provable  debt, 
when,  at  tbe  time  ot  tha  first  publication  of  tha 
warrant,  tht>  dL':ij)Li:r.  ii-ciuiroi  l>y  Llie  secttun  had 
not  been  made  on  the  administrator. 

Appeal  from  Superior  Court  Middlesex 
County. 

Action  by  Charles  J.  Mcln^rre,  to  use,  etc., 
against  Millard  F.  CottrelL  Judgment  for 
defendant,  and  plaintiff  appeals.  Reversed. 

Hntchlna  &  Wheeler,  for  appellant  Vere 
Ooldthwalte,  for  app^lee. 

KNOWI/iX»N,  a  J.  The  plaintur  la  ft 
creditor  of  the  eatato  of  William  M.  PhilUpa, 
deceased,  and  be  sues  the  defendant  aa  a 
surety  upon  tb»  xanbate  bond  ot  the  adndn- 
latrator.  There  has  be«i  a  breadi  of  tiie 
bond,  and  the  only  def&nae  which  we  n^isd 
to  consider  Is  the  proof  of  a  discharge  In 
Insolvency  which  was  duly  granted  to  the 
defendant  by  tbe  court  of  Insolvency  in  Nor^ 
folk  county.  Tbe  plaintiff's  clabn  waA  not 
mentioned  or  referred  to  In  the  proceedings 
in  Insolvency,  and  the  question  Is  whether  It 
was  provalile  In  those  proceedings.  If  It 
was,  it  la  barred  by  the  discbarge,  and  Judg- 
ment ahould  be  entered  for  the  defendant 
If  it  waa  not  Judgment  idwuld  be  entered 
for  tbe  plaintiff. 

By  Pub.  St  1882,  C.1&7, 1  26.  which  irtia  in 
force  when  the  proceedings  in  insolvency 
were  commmced.  daims  provable  in  insol* 
vency  are  defined.  The  definition,  so  far  aa 
it  is  material  to  the  present  case,  includes 
"debts  due  and  payable  from  the  debtor  at 
tbe  time  of  the  first  publication  of  the  notice 
of  Issuing  the  warrant"  &ud  "debts  at  that 
time  absolutely  due,  although  not  payaUe.** 
The  provisions  ot  the  section  in  regard  to 
certain  contingent  claims  are  not  applicable 
to  this  one.  Tbe  question  la  whether  the 
plaintiff  had  a  debt  against  the  defendant 
absolutely  due  at  tbe  time  of  the  pnblica- 
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Uon  of  the  warrant  His  only  claim  against 
him  was  as  a  surety  upou  the  contract  con- 
tained in  the  administrator's  hond.  At  that 
time  the  plalntifT  had  recovered  a  Judgment 
against  the  administrator  for  a  debt  due  from 
the  estate,  hnt  the  administrator  had  not 
been  asked  to  pay  the  Judgment,  although 
subsequently  a  demand  was  made  upon  him. 

The  Uahlllty  of  a  surety  upon  such  a  bond 
doea  not  constitute  a  debt  until  after  there 
has  been  a  breach  of  the  bond.  Lorlng, 
Judge,  T.  Kendall,  1  Gray,  805-314;  Sleeper 
T.  Miller.  7  Cush.  594,  note;  Mann  y.  Hough- 
ton. 7  Cush.  592.  The  stipulation  in  the 
bond  which  applies  to  this  case  Is  that  the 
administrator  shall  administer,  according  to 
law,  all  the  personal  estate  of  the  deceased 
which  shall  <come  to  his  possession,  etc.  This 
Implies  that  be  shall  pay  the  debts  if  he  has 
assets.  But  there  is  no  violation  of  this  stip- 
ulation as  to  any  debt  until  it  has  been  es- 
tablished by  a  Judgment,  and  the  adminis- 
trator has  failed  to  pay  the  Judgment  on 
demand.  Pub.  St  1882,  e.  143,  S  10;  Rev. 
Laws,  c.  149.  S  20.  Not  until  after  this  does 
the  cause  of  action  upon  the  bond  arise. 
Bven  then  the  administrator  and  the  sureties 
may  defend  successfully  by  showing  that  the 
assets  hare  been  used  according  to  law.  Ful- 
ler, Judge,  T.  Connelly,  142  Mass.  227,  7  N. 
EL  853.  The  demand  upon  the  administrator 
after  Judgment  Is  not  merely  a  preliminary, 
which  stands  instead  of  an  authorization  by 
the  probate  court  to  bring  a  suit  upon  a 
previously  existing  debt  but  it  Is  an  essen- 
tial to  the  creation  of  the  debt  itself  upon 
the  bond.  Until  the  demand  is  made,  it  can- 
not be  known  that  the  administrator  will 
not  pay  the  Judgment  The  liability  on  the 
bond  is  contingent  upon  his  failure  to  pay  on 
demand.  In  Heard  v.  Lodge,  20  Pick.  53- 
67,  32  Am.  Dec.  197.  this  was  assumed  Uy 
Chief  Justice  Shaw,  before  whom  the  case 
was  tried  at  nisi  prlus,  and  by  the  full  court 
afterwards.  In  the  opinion.  See.  also,  to  the 
same  effect,  Newcomb  v.  Gobs,  1  Mete.  333- 
835;  Newcomb  v.  Williams,  9  Mete.  525- 
636.  We  are  of  opinion,  therefore,  that  there 
was  no  debt  on  the  bond  due  absolutely  from 
the  defendant  at  the  time  of  the  first  publi- 
cation of  the  notice,  and  that  therefore  the 
claim  was  not  provable  against  his  estate. 
Oases  dealing  with  other  subjects,  but  some- 
what analogous  in  principle,  are  French  t. 
Morse,  2  Gray,  111;  Thayer  v.  Daniels,  110 
Mass.  345;  McDermott  v.  Hall,  177  Mass. 
221,  58  N.  E.  695;  and  Murray  t.  Wood.  144 
Mass.  195.  10  N.  B.  822. 

Judgment  for  the  plaintilL 

an  N.  T.  4M)  ' 

PEOPUS  ea  rel.  MURPHY  t.  MAXWELI^ 
Superintendent  of  Sdiools. 
<Ooi»t  ot  Appeals  of  New  York.   Feb.  2S, 

lfi04.) 

8CHO0U— UARRIAas  OF  FEMALE  TEACHBRS. 

1.  Greater  New  York  charter  (Laws  1807.  c. 
378.  H  1114»  HIT,  re-enacted  In  Laws  19U1, 


c  468,  ft  1093,  1101)  provides  that  teachers  in 
public  schools  shall  hold  their  positions  subject 
only  to  the  limttatloDs  of  the  act  aoA  to  resn- 
sigDEDent  or  removal  for  canse  after  trial  uti 
charges  of  gross  misconduct  insubordinatioii, 
neglect  of  duty,  or  general  inefflcieacy.  Eeld, 
that  such  provisions  are  necessarily  azdosiT^ 
end  a  bj-law  of  the  board  of  edncation,  adopt- 
ed by  the  school  board  of  the  borough  of  Brook- 
lyn, providios  that,  should  a  female  teacher 
marry,  her  place  shall  become  vacant;  is  void, 
at  in  conflict  with  the  charter. 
O'Brien.  J.,  dissentinc 

Appeal  from  Saprema  Court  App^ta  Di- 
vision, Second  Department 

Application  by  the  people,  on  the  relatiw 
of  Kate  M.  Murphy,  for  mandamus  to  Wil- 
liam H.  Maxwell,  city  8U[>erlnteDdent  of 
schools  to  compel  defendant  to  recognize  tbe 
relator  as  a  teacher.  From  an  order  of  tlie 
Appellate  Division  (83  N.  Y.  Supp.  1098) 
which  reversed  an  order  granting  a  peremp- 
tory writ  relator  appeals.  Reversed. 

Oonrad  Saxe  Eeyes,  for  appellant  John  J. 
Delany,  Cwp.  Counsel  (James  D.  Bell,  ot 
counsel),  for  respondent 

CULLEN,  J.    In  February,  1891,  the  re- 
lator was  appointed  a  teacher  In  one  of  the 
public  schools  of  the  then  city  of  Brooklyn. 
At  that  time  there  was  a  by-law  of  the  board 
of  education  of  the  city  which  provided: 
"Should  a  female  principal,  head  of  depart- 
ment or  teacher  marry,  her  place  shall  tha«- 
upon  become  vacant  but  her  marriage  shall 
not  operate  as  a  bar  to  her  reappointment 
should  It  be  deemed  to  the  best  interests 
of  the  school  to  retain  her  services."  After 
the  consolidation  of  the  dty  with  tbe  city 
of  New  York,  the  borough  school  board 
adopted  or  continued  that  by-law.   On  Jan- 
uary 21,  1902,  the  relator  married.  There- 
upon she  notified  the  local  committee  of  the 
school  In  which  she  taught,  and  applied  for 
reappointment  or  continuance  in  her  por- 
tion.   She  asserts  that  she  was  reappointed 
by  the  borough  board,  but  this  fact  was  put 
in  Issue  by  tbe  affidavits  submitted  on  be- 
half of  tbe  respondent'  StUJ.  as  she  alleged, 
and  the  allegation  was  not  denied,  no  one 
was  appointed  In  her  place,  and  she  con- 
tinued to  dlBchai^e  all  the  duties  ot  her  po- 
sition as  teacher,  and  no  action  has  been 
taken  by  the  board  of  education  to  «HwtniM 
her  from  ber  employment    Under  tbe  by- 
laws of  the  cil7  board  of  education,  It  ma 
the  duty  of  the  respondoit  to  certify  to  the 
auditor  the  names  and  salaries  of  the  teach- 
ers; and,  without  such  certification,  teacbers 
were  unable  to  draw  their  pay.  On  an  affi- 
davit stating  those  facts,  the  relator  applied 
to  the  Special  Term  for  a  peremptory  'writ 
(tf  mandamua,  directing  the  respondent  to 
recognize  ber  as  a  teacher  of  the  public 
schools  and  to  certify  ber  name  to  tbe  aud- 
itor, that  she  might  be  paid  her  salary.  As 
already  stated,  the  affidavits  on  li^wlf  of 
the  respondent  controverted  none  of  the  facta 
stated  by  the  relator,  except  thoee  referrinf 
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to  tier  rrappolRtroent.  Tbe  Special  Term 
granted  tbe  peremptcxT  writ  as  asked  for 
by  tbe  relator,  on  tbe  ground  tbat  ba  em- 
plOTment  conld  not  be  tmnlnated  wltbotit  af- 
flrmatlTS  action  taken  by  tbe  borough  board 
of  edncatloa  to  dismiss  ber.  On  appeal  tbe 
Appellate  Dtvlslon  reversed  tbe  order  of  tbe 
Special  Term,  holding  tbat  the  relator's  mar- 
riage Ipso  f&cto  terminated  ber  employment, 
but  directed  tbat  an  altematlTe  mdt  Issue 
to  determine  tbe  cootrovexsy  as  to  her  reap- 
pointment Tbe  Appellate  DlTlslon  thereaft- 
er allowed  an  appeal  to  tbis  court,  and  certi- 
fied three  questions  tor  determlnatlim:  First 
Is  tbe  by-law  of  the  former  boron^  school 
board  of  Brooklyn,  above  recited,  a  reason- 
able regulation?  Second.  Is  the  aforesaid 
by-law  In  conflict  with  section  1114  of  the 
charter  of  1897  of  the  dty  of  New  York 
(Laws  180T,  c.  378,  p.  403),  providing  for  the 
removal  of  members  of  the  educational  and 
teaching  statf  after  trial  and  bearing  upon 
charges,  and  prescribing  tbe  grounds  of  such 
removal?  Third.  Can  such  by-law  operate  to 
vacate  tbe  position  of  women  principals  and 
teachers,  without  tbe  teklng  of  afflrmatlve 
action  by  the  board  education  or  the  bor- 
ough school  board,  as  prescribed  by  the  char- 
ter of  the  city  of  New  Tork,  looking  to  their 
removal  T 

It  Is  not  necesBaiy,  oat  would  It  be  profit- 
able, to  discuss  tbe  question  whether  a  by- 
law providing  that  a  fomale  teacher  shall 
by  marriage  vacate  lar  employment  la  rea- 
sonable or  not  nor.  If  it  be  assumed  that 
sncb  a  by-law  would  be  reasonable,  to  con- 
sidw  whetlia  the  particular  l^-law  In  this 
case,  which,  in  effect  ivovldeB  tbat  by  mar^ 
riago  a  fomale  teacbor's  employment  diall 
cease^  or  not  at  tbe  option  of  the  borough 
board,  is  reasmable*  as  we  are  ot  opinion 
tbat  under  tbe  cfaartw  the  board  had  no 
power  either  to  pass  a  by-law  on  the  sub- 
ject or  to  provide  for  the  compulsory  ter- 
mination of  the  employment  of  tbe  teacher, 
except  In  the  manner  pointed  out  by  tbe 
statute.  Prior  to  t3ie  creation  of  the  prra- 
«it  dly.  the  pnUIe  school  system  of  the  old 
elty  of  New  Ycrk  was  governed  by  the  pro- 
TMons  of  the  consolidation  act  of  1882  (Laws 
1S82.  p.  2M,  c.  410).  Section  10S8  of  that 
statute  empowered  the  board  of  trustees  tor 
the  ward,  by  a  vote  of  their  wlK^e  number, 
to  remove  teachers  other 'than  principals  and 
vice  principals,  provided  tbe  removal  was 
approved  by  a  majority  of  tbe  Inspectors  for 
the  district  subject  to  a  right  of  appeal  to 
the  board  of  education,  wblcb  mlf^t  rein- 
state the  teacher.  SectiUm  10^  authorized 
tbe  board  of  educatton,  by  a  three-fourths 
vote,  to  remove  any  teachw  on  the  recom- 
mendation of  tbo  dty  saperintendent  w  of 
a  majority  at  ttie  ward  trustees^  or  of  the 
■  Inspectors  of  tbe  district  It  is  very  clear 
tlut  thne  provlsiaDa  of  the  stetnto  were  ex- 
clusive, and  that  a  teacher  could  be  removed 
only  in  ttie  manner  therein  prescribed,  and 
•o  it  has  been  held  br  the  eourtai  Stdnson 


V.  Board  of  Education  of  N.  Y.,  1G5  N.  T. 
431,  59  N.  B.  800.  In  the  Greater  New  York 
charter  the  only  proTlsiona  as  to  their  tenure 
of  employment  and  the  dismissal  of  teach- 
ers from  their  places,  except  those  relating 
to  compulsory  retlrment  are  found  In  sec- 
tions 1114  and  1117.  The  latter  of  these  sec- 
tions provides:  "All  enperintendait%  assist- 
ants or  aasodato  superintendents,  and  all 
prindpals,  teachers  and  other  members  of 
the  educational  steff  in  tbe  public  school 
system  of  any  part  of  tbe  dty  of  New  York 
as  constituted  by  tbis  act  shall  continue  to 
bold  their  reqtective  poidtlons  and  to  be  en- 
titled to  sncb  compensation  as  Is  now  pro- 
vided ta  may  bereaftw  be  provided  by  the 
various  school  boards,  subject  to  tbe  limita- 
tions of  this  act  and  to  reassignment  or  to 
removal  for  cause,  as  may  be  provided  1^ 
law.**  By  section  1114  a  member  of  the 
school  board,  a  borough  stqierintendent,  <ff  an 
associate  superintendent  Is  authorized  to  pre- 
fer charges  to  the  school  board  against  any 
prlndpal  or  against  any  teacher  In  any  of 
the  schools  nndw  thdr  charge  "for  gross 
misconduct  Insubordination,  neglect  of  du^ 
at  general  ineffidency.*'  Provision  is  made 
for  tbe  snqtenalon  of  the  teacher  charged 
with  such  delinquency.  It  is  then  provided 
tbat  the  school  board  shall  Immediately  pro- 
ceed to  try.  and  determine  the  case,  either  by 
the  full  board  or  by  a  cwumittee,  and  fix  the 
fine,  penalty,  or  punishment  If  any,  tbat 
should  be  Imposed,  which  condst  of 

a  fine.  In  suspMidon  tat  a  fixed  time  with- 
out pay,  ot  In  dlsmissaL'*  Now,  bearing  In 
mind  tbe  mandate  of  section  UlT,  that  the 
teachnv  shall  continue  to  bold  tibelr  posi- 
tions, subject  only  to  the  Hmltetlons  of  ttie 
statute  and  removal  for  cause,  and  that  the 
only  grounds  tor  removal  provided  by  the 
charter  are  gross  mlsomduet  Insotmrdlna- 
tion,  neglect  of  dutr>  'or  general  tnefl]d«icy, 
we  ttdidi  that  these  statutory  provtaiona  are 
also  necessarily  exdcMlve.  It  Is  unreasona- 
ble to  believe  that  flie  draftsman  ot  the 
Greater  New  Tork  charter,  or  tbe  legislators 
who  enacted  tt  having  beftm  ihem  as  tiie 
foundation  of  that  charter  the  omsdidation 
act  of  18^,  which  prescribed  the  only  metb- 
od  in  which  a  school-teadier  could  be  re- 
moved, and  having  themselves  provided  In 
the  charter  for  dismissal  for  specified  causes, 
should  have  Intended  by  the  grant  of  any 
general  power  to  tiie  board  ot  education  to 
authorise  tbe  xemoval  of  teachers  from  thdr 
employment  on  any  other  grounds  or  In  sv 
other  manner  13ma  those  steted  in  tbe  stat- 
ute. Not  Is  the  power  given  by  ttM  charter 
to  enact  l^-laws  suffldent  to  cover  tbe  case 
before  us.  The  statute  authorised  eadi  ^Mt■ 
ough  board  subject  to  the  contrd  of  ttie 
board  of  education  to  emct  by-laws  not  In 
conflict  with  the  providons  of  the  charter 
'*for  tbe  government  and  management  of  tbe 
schools  in  the  btwough,  for  defining  tbe  du- 
ties and  r^nlatlng  the  exerdse  of  the  pow- 
ers of  ite  members  and  committees  and  of 


Digitized  by 


Google 


1094 


e9  MOBTHBASTBBN  BDPOBTDB. 


(N.T. 


All  Mbool  offlcera  •  •  •  and  for  tbe  pro- 
motion and  welfare  and  best  Interests  of  all 
matters  committed  to  It  concernlnff  the  public 
Kfaools  and  the  public  school  system  of  tbe 
tdty  In  said  borough."  Under  this  anthwity 
the  board  might  presoibe  the  manner  in 
nrhich  a  school-teochv  should  discbarge  the 
duties  of  the  position,  and  vit^tlon  of  such 
by-law  would  constitute  Insubwdinatlon,  for 
which  the  offrader  might  be  proceeded 
iigalnst,  but  In  no  other  way  does  It  confer 
iny  power  on  the  board  to  deal  with  the 
subject  of  dismlBsala. 

It  follows  that  the  order  of  the  Appellate 
DlTlslon  should  be  revised,  and  that  of  the 
Special  Term  afiOrmed,  wltti  costs;  that  the 
flnt  question  should  remain  unanswered; 
that  the  second  question  shoald  be  answered 
in  the  afflrmatiTe,  and  the  third  In  the  nega- 
tive. 

PARKER,  a.  J.,  and  HAIGHT,  MABTXN, 
and  YANN,  JJ.  (and  GBAT,  3^  In  result;  on 
the  ground  that  afflrmatlre  action  was  neces- 
sary on  the  part  of  the  board  of  educatlm)* 
concur.    O'BRIEN,  J.,  dissents. 

Order  reversed,  etc. 

(in  N.  T.  «4) 

PEOPIiS  V.  WEAVER. 

(Oonrt  of  Appeals  of  New  York.   Feb.  38, 
1904.) 

POHOraT— EVIDENCS^-^ONTESSIOK— 
ADMI8SIB1UTT. 

1.  Defendaot  wm  charged  with  having  forged 
«n  lodorsement  on  a  note,  and  having  uttered 
it,  80  indorsed,  with  intent  to  defraod.  The 
defense  claimed  that  she  wrote  the  name  upon 
the  note  with  the  express  anthoritv  of  the  in- 
dorser,  and  without  gnllty  Intent-  thinking,  from 
prior  transactions,  tKat  she  had  a  right  so  to 
do.  Held,  that  a  prior  note  executed  by  tbe 
defendant  as  maker,  on  wUch  she  wrote  the 
name  of  the  same  Indorser,  and  to  which  he 
never  authoriced  ber  to  sign  bis  name,  was  com- 

Setent  evidence  to  prove  scienter  on  the  part  of 
ef  endant.  . 

2.  Where  accused  is  charged  wim  forging 
Indorsements  on  certain  notes,  permitting  the 
Indorser  to  testify  to  other  notes  executed  by 
the  defendant,  and  claimed  to  have  been  forge^ 
but  which  did  not  purport  to  have  been  indors- 
ed by  him.  Is  error. 

8.  On  trial  for  fwgery,  testimony  as  to  trans- 
actions relating  to  certain  debts  of  defendant, 
to  secure  which  the  notes  were  given,  and  as  to 
dealings  between  defendant  ana  ber  huaband, 
requiring  the  execnHon  of  the  note^  was  Inad- 
miasible. 

*  4.  On  trial  for  forgery,  a  paper  signed  by 
defendant,  admitting  forgery  of  the  names  of 
her  mother  and  the  indorser  to  tbe  note  in 
question,  is  admissible. 

5.  Where,  on  trial  for  forgery  of  the  indorse- 
ment of  ■  note,  defendant  claims  that  tbe  in7 
dorsement  was  made  Id  good  faith,  with  the  be^ 
Ilef  that  she  bad  authority  to  place  the  In- 
dorser's  name  on  the  note,  eridence  of  her  hope 
that  tbe  indorser  would  ratify  such  use  of  bia 
name  la  inadmissible. 

Werner,  J.,  dissenting. 

T  L  8m  Criminal  Law,  voL  K  Cent  Dlfr  |  ML 


Appeal  from  Supreme  Court,  Appellate  D^ 
vision.  Fourth  Department. 

Alice  M.  Weaver  was  convicted  of  tmgerjt 
and  from  a  Judgment  of  the  Appelate  Divl- 
alon  ^  X.  T.  Sup^  518)  affirming  the  oon- 
vlctlcni,  she  appeals.  Reversed. 

George  Raines,  for  appellant  S^hen  J. 
Warren,  Dlst  Attar.  (Robert  AverlU,  of  conn- 
sel),  for  tlu 'People. 

O'BRIEN,  J.  The  defendant,  a  married 
woman,  was  Indicted  by  the  gnuid  Jury  of 
Monroe  county  tcx  the  crime  of  foi^ry  in 
the  second  degree.  The  cose  was  tried  In  the 
county  court,  and  upon  the  first  trial  the  Jury 
disagreed,  but  upon  the  second  trial  the  de- 
fendant was  found  guilty,  and  sentoiced  to 
the  peuiteatiary  toe  the  term  of  one  year. 
Tbe  Appellate  Division  In  the  Fourth  Depart- 
ment (81  K.  T.  Supp.  51^  affirmed  the  Judg- 
ment of  conviction,  and  the  defendant  has 
appealed  to  this  court 

The  printed  record  in  the  case  is  very  con- 
fusing. It  contains  much  matter  that  was 
irrelevant  to  the  issue  on  trial.  There  are 
Incorporated  In  It  extracts  from  the  minutes 
of  the  first  trial,  and  frequmt  r^fwences  to 
tiie  evidence  then  given.  This  may  be  nn- 
avoldable  where  there  has  been  two  trials  of 
a  cas^  but  there  would  seem  to  be  no  res- 
son  for  Incumbering  the  record  by  Utng  and 
extencted  ai^uments  of  counsel  evec7  time 
an  objectitm  Is  made,  or  with  the  <qdnlon  of 
the  court  at  length  In  passing  upon  tbe  ob- 
jections. 

The  Issue,  primarfly,  was  a  very  rtmple 
one,  although  In  the  course  of  tbe  trial  It 
was  Involved  In  much  Intricacy.  The  de- 
fendant was  charged  with  having  fo^ed  the 
name  of  Martin  Davis  to  a  promlsswy  note 
for  81,200,  which  note  she  procured  to  be 
discounted  at  the  Commercial  Bank  of  Bech- 
ester.  The  indictment  contains  two  counts 
—one  fOT  forging  the  name  as  Indorsw,  and 
the  other  for  uttering  tbe  note  so  Indorsed 
to  the  bank  with  Intent  to  defraud.  The  ver- 
dict was  general,  and  tbe  Import  of  it  Is 
that  the  defendant  not  only  fOrged  tbe  name 
of  Davis,  but  uttered  Qie  spurious  paper  to 
the  bank  witb  Intent  to  defnud.  Davlfl  was 
an  attorney  and  counselor  at  law,  and  a 
close,  intimate  friend  of  tlie  defendant  and 
ber  husband.  He .  bad  practically  been  a 
member  of  the  family,  and  made  th^r  house 
bis  home  while  in  the  d^.  Wb  dose  and 
Intimate  relations  wlUi  the  defendant  and 
her  husband  Is  one  of  the  facts  that  Is  ad- 
mitted In  tbe  record.  He  bad  frequently  In- 
dorsed the  defendant's  paper  prior  to  tbe 
occaslfm  In  question,  and  some  or  all  of  that 
paper  was  unpaid  at  tbe  time  of  tbe  trial  of 
this  case.  The  defendant  went  to  tbe  office 
of  Davis  and  procured  him  to  draw  tbe  body 
of  the  note  In  questltn;  that  Is  ta  say,  be 
used  a  printed  blank,  such  as  Is  to  be  tonnd 
in  banks,  and  filled  it  out  for  tiie  defendant 
and  delivered  It  to  her  unexecnted.  Tbe  note 
is  in  the  following  words: 
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'Traders  National  Bank,  Bochester,  N.  Y. 
J1200.00.  Rochester,  N.  Y.,  Sept  17th,  1900. 
Three  months  after  date  I  promise  to  pay  to 
the  order  of  Harriet  £L  Wells  twelve  hun- 
dred d<rilara  at  the  Ck>mmerclal  Bank,  Boch- 
ester, N.  Y.  For  ralue.  [Signed]  Alice  M. 
Weaver.  [Indorsed]  Harriet  E.  Wells,  Mar^ 
tin  Davis." 

Harriet  B.  Wells,  the  other  Indorser,  was 
tbe  mother  of  the  defendant;  and  It  appear- 
ed that  the  defendant  and  her  mother  had 
been  formerly  possessed  of  considerable  prop- 
erty, bnt  that  their  affairs  had  of  late  be- 
come involved,  and  considerable  of  their  pa- 
per, containing  the  Indorsements  of  Davis, 
of  Mrs.  Welts,  the  defendanf s  mother,  and 
of  S.  J.  Weaver,  the  defendant's  hoaband, 
had  been  discounted  from  time  to  time  In 
the  Rochester  banks. 

There  was  no  dispute  about  the  fact  that 
the  IndOTsement  of  Davis  on  the  note  In  ques- 
tion was  not  in  his  handwriting.  His  name 
was  placed  upon  the  note  by  the  defendant 
wlthont  first  obtaining  any  express  author- 
ity from  him  to  do  so.  The  defense  was  that, 
under  all  the  drcumstances  connected  with 
the  making  of  the  note,  and  the  use  to  be 
made  and  which  actually  was  made  of  its 
proceeds,  there  was  an  absence  of  wrongful 
or  guilty  intent  on  tbe  part  of  the  defendant 
In  signing  Davis'  name.  The  defendant  tes- 
tified, substantially,  that  she  thought  she  had 
the  right  to  use  Davis*  name  upon  the  paper, 
and  her  assertion  In  that  respect  had  some 
colw  of  truth  from  the  past  intimate  rela- 
tions of  tbe  parties.  She  says  that,  after 
Davla  drew  tbe  note  for  her,  she  indorsed 
her  mother's  name  upon  it,  supposing  she 
had  authority  to  do  so;  and  In  this  she  is 
corroborated  by  the  testimony  of  her  mother 
on  tbe  stand.  She  then  took  the  note  to  the 
bank,  and  one  of  the  bank  officers  said  to 
her  that  he  wanted  the  name  of  Davis  upon 
it,  whereupon  she  went  to  Davis*  office  twice, 
and,  not  finding  blm  In,  she  wrote  his  name 
upon  the  back  of  the  paper;  supposing  it 
was  all  right,  and  she  had  the  authority  to 
do  so.  Tbe  money  obtained  upon  the  note, 
or  at  least  a  thousand  dollars  of  it,  was  paid 
over  by  the  defendant  to  her  husband  to 
take  up  another  note  at  the  bank  upon  which 
his  name  appeared  as  indorser.  It  seems 
that  at  or  about  this  time  the  defendant  and 
her  hu^and  became  Involved  In  some  do- 
mestic troubles,  and  be  commenced  an  ac- 
tion for  a  separation  from  her,  wherein  It 
was  claimed,  as  one  of  the  grounds  of  the 
action  to  be  relieved  from  bis  wife,  that  she 
had  been  guilty  of  forgery.  Davis  was 
sworn  as  a  witness,  and  testified  on  cross- 
examination  that  he  had  advised  her  hus- 
band not  to  pay  the  note.  He  was  question- 
ed at  great  length  by  the  defendant's  coun- 
sel In  regard  to  his  relations  with  her  hus- 
band, and  as  to  his  habit  of  indorsing  paper 
for  the  defendant,  and  the  purposes  for 
which  the  money  was  raised. 

The  qnesttoB  that  wu  nibmltted  to  tiie 


Jury  was  whethei  the  defotdant,  In  placing 
the  name  of  Davis  upon  the  note  In  question, 
acted  In  good  faith,  honestly  believing  that 
she  had  tbe  right  to  do  so,  and  with  respect 
to  the  intent  to  defraud.  In  this  respect  the 
case  resembles  that  of  People  v.  Wiman,  14S 
N.  Y.  20,  42  N.  E.  408.  The  testimony  of  the 
defendant  upon  direct  and  cross  examination 
Is  somewhat  conflicting,  and  different  infer 
races  may  doubtless  be  drawn  from  hex 
statements;  but  since  the  Jury  was  required 
to  pass  upon  tbe  questioD  of  her  good  faith, 
and  of  her  honest  belief  In  tbe  right  to  place 
the  name  of  Davis  upon  the  paper,  that  issue 
Bhoiild  have  gone  to  the  Jury  unprejudiced  by 
matters  foreign  to  the  issue.  In  this  respect 
I  think  the  trial  was  not  quite  fair  to  tbe  de- 
fendant. Upon  the  redirect  examination  of 
Davis  by  the  district  attorney,  he  was  asked 
if,  at  tbe  time  he  advised  the  husband  not 
to  pay  the  note  In  question,  there  were  other 
notes  talked  of,  and  wbich  the  witness  took 
into  consideration  in  giving  that  advice.  This 
was  objected  to  by  defendant's  coimsel  as  in- 
competent and  collateral,  and  that  it  tended 
to  prove  another  and  distinct  offense.  The 
court  stated  that  It  would  allow  it  for  the  pur- 
pose of  showing  whether  the  motive  of  the 
witness  In  giving  the  advice  was  a  proper 
motive^  or  whether  he  was  actuated  by  a  sin- 
ister or  improper  motive  towards  the  woman. 
The  defendant's  counsel  excepted  to  the  wit- 
ness' answer:  "X  tiad  In  my  mind  tbis 
200  note  of  the  Commercial  Bank,  a  $5,000 
forged  note  at  the  Traders*  Bank,  a  $1,000 
foiged  note  at  the  Traders'  Bank,  the  notes 
which  I  bad  indorsed  generally,  and  what- 
ever accounts  Mrs.  Weaver  had  outstanding.** 
The  court  then  said:  "I  think  I  must  strike 
out  of  tbe  stetement  the  characterization  of 
those  notes  as  forged  notes.  The  Jury  will 
disregard  the  characterization  of  those  other 
notes  as  forged  notes,"  This  direction  of 
the  court  was  perhaps  all  that  could  be  done 
to  correct  the  record  with  respect  to  the 
statement  volunteered  by  the  witness,  and. 
If  tbe  subject  had  rested  ther^  no  legal  error 
could  have  been  predicated  upon  it  But  aft- 
er some  further  examination  of  tbe  witness 
the  district  attorney  produced  the  $5,000  note 
referred  to,  that  bore  the  name  of  the  de- 
fendant as  maker,  and  her  mother,  Harriet 
B.  Wells,  Martin  Davis,  and  Sw  J.  Weaver  as 
indorsers.  He  questioned  the  wltnras  about 
having  talked  with  tbe  defendant  in  regard 
to  tbls  note,  and  tben  asked  If  tbe  name  ap- 
pearing upon  the  note  was  his  signature. 
This  was  objected  to  aa  tending  to  prove  a 
distinct  and  different  charge  against  tbe  de- 
fendant The  objection  was  overruled,  an 
exception  taken,  and  the  witness  answered 
that  It  was  not  He  further  testifled,  under 
objection  and  exception,  that  he  never  aor 
thorized  the  defendant  to  sign  his  name  to 
the  $5,000  note. 

The  note  waa  introduced  in  evidence,  the 
court  remaii^lng  In  ftnawer  to  dtfendanf ■  ob- 
Jectlim  that  It  waa  lectf  red  only  on  tbe  qnm- 
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tlon  of  the  Intent  wltb  wblch  the  defendant 
put  Davis*  name  on  the  91,200  note.  That, 
of  cotuve,  was  the  only  Issue  In  the  case. 
From  that  time  forward,  during  the  progress 
of  the  trial,  the  (5,000  note  and  the  $1,200 
note  were  referred  to  as  forgeries.  Defend- 
ant's connse]  made  some  strenuous  objections 
to  the  characterization,  and  the  court  at  one 
stage  of  the  trial  stated  "that  a  person  guilty 
of  foigery  was  defined  hy  the  statute  to  be 
*a  person  who  forges  a  note  with  Intent  to  de- 
fraud'; that  the  statute  seems  to  use  the 
word  'forgery'  as  a  general  term,  referring 
to  the  signing  of  another's  name."  He  add- 
ed: "I  do  not  think  the  use  of  the  tens  car- 
ries with  It  the  Implication  of  the  Intent  to 
defraud,  because  the  statute  uses  the  word 
forgery,'  and  Inserting  thereafter  'with  In- 
tent to  defraud,'  thereby  Implying  that  there 
might  be  a  name  forged  without  intent  to  de- 
fraud." It  was  nowhere  admitted  by  the  de- 
fendant that  she  bad  forged  any  note,  and 
the  genulnraess  of  the  Indorsements  of  Davis 
and  defendants  hnsband  and  mother  upon 
this  note,  and  upon  other  notes  of  the  same 
character,  was  made  an  Issue  at  the  trial. 
Of  course,  If  they  were  claimed  to  be  forged, 
proof  of  that  claim  became  necessarily  a 
part  of  the  trial,  and  the  defendant  was  not 
only  compelled  to  defend  herself  against  the 
only  charge  for  which  she  was  tried— that  Is 
to  say,  the  $1,200  note— bat  also  against  the 
charge  that  she  had  forged  not  only  the  name 
of  Davis  upon  the  $5,000  note,  but  the  names 
of  her  mother  and  husband  as  well,  and  not 
only  vipoa  that  note,  but  upon  other  notes  of 
like  character.  The  question  Is  whether  this 
method  of  treating  a  single  charge  of  for- 
gery against  the  defendant  was  legitimate 
and  proper.  It  is  perfectly  evident  that  the 
case  went  to  the  ^nry  for  them  to  pass  not 
only  upon  the  character  of  Davis'  indorse- 
ment upon  the  $1,200  note,  but  upon  his  in- 
dorsement and  that  of  the  mother  and  bus- 
band  of  the  defendant  upon  the  other  notes 
as  welL  Whatever  the  technical  or  statutory 
definition  of  the  word  "forgery"  may  be,  we 
must  consider  the  introduction  Id  evidence 
of  these  notes,  other  than  the  $5,000  note, 
and  the  character  of  the  several  indorse- 
ments upon  them,  followed  by  testimony  that 
the  indorsers  did  not  sign,  or  authorize  the 
defendant  to  sign,  their  names,  and  reference 
to  them  throaghont  the  trial  as  forgeries, 
with  respect  to  Its  probable  effect  npon  the 
minds  of  the  jury. 

The  defendant  was  <mi  trial  for  forging  the 
$1,200  not^  and  no  other,  and  that  the  evi- 
dence referred  to  witii  respect  to  the  forging 
of  the  other  notes  must  have  had  a  very  prej- 
ndldal  effect  upon  the  defendant's  case  can- 
not be  doubted.  Not  only  the  $0,000  note^ 
which  may  have  been  admissible,  but  other 
notes,  some  of  which  were  claimed  to  be  for- 
geries, went  to  the  Jury.  The  $5,000  not« 
was  so  connected  with  the  note  charged  in  the 
Indictment  to  be  forged  that  It  may  have 
bem  admlsrlble  on  the  queatlmi  of  Intent  in 


uttering  the  $1,200  note.  People  t.  Blver- 
hardt,  104  N.  Y.  691,  11  N.  B.  62.  It  la 
clear  that  upon  the  single^  issue  raised  by 
the  defendant,  namely,  that  there  was  no  in- 
tent on  her  part  to  defraud;  that  elie  acted 
In  good  faith,  and  In  the  honest  belief  that 
she  had  a  right  to  do  what  &he  did— this  tes- 
timony as  to  the  other  Indorsements  must 
have  greatly  embarrassed  the  defendant  dikmi 
the  trial  of  the  only  Issue  In  the  case^  asd 
must  have  tended  to  prejudice  and  bilslead 
the  Jury. 

In  Coleman  t.  People,  55  N.  T.  81,  It  is 
Bald:  "The  general  role  is  against  rec^v- 
ing  evidence  of  another  offense^  A  person 
cannot  be  convicted  of  one  offense  upon 
proof  that  he  ccunmltted  another,  however 
persuasive.  In  a  moral  point  ot  view,  sndi 
evidence  may  be.  It  wonld  be  easier  to  be- 
lieve a  person  gnOty  of  one  crime  if  It  was 
known  that  be  had  committed  another  of  a 
similar  character,  or.  Indeed,  of  any  char- 
acter, but  the  injustice  ot  such  a  role  In 
courts  ot  Justice  is  apparent  It  wonld  lead 
to  convictions,  upon  the  particular  charge 
made,  by  proof  of  other  acts  In  no  way  ctm- 
nected  with  it,  and  to  uniting  evidence  ot 
several  otfenses  to  produce  conviction  for  a 
single  one."  People  v.  Gorbln,  56  N.  T.  863, 
15  Am.  Rep.  427.  In  People  v.  Sharp,  107 
N.  Y.  427,  14  N.  B.  319,  1  Am.  St  Rep.  851, 
It  was  said:  "The  genoal  rule  Is  that  when 
a  man  Is  put  upon  trial  for  one  olTeiue:,  be 
is  to  be  convicted.  If  at  all,  by  evldeoce 
which  shows  that  he  la  guilty  of  that  offoise 
alone,  and  that  under  ordinary  clrcamstan- 
ces,  proof  of  his  guilt  of  otA  or  a  score  ot 
other  offenses  in  his  lifetime  is  wholly  ex- 
cluded. This  question  has  been  ^borately 
treated  in  a  recent  case  in  this  court  In  which 
the  same  views  were  expressed."  Pecqile  t. 
Molinenx,  168  N.  T.  2M,  61  N.  BL  288,  82  I« 
R.  A.  193. 

The  case  was  submitted  to  the  Jury  onder 
Instructions  from  the  court  that  they  most 
pass  upon  the  truth  of  the  d^endanf  s  tes- 
timony to  the  effect  that  she  believed  she 
bad  the  right  to  place  Davis*  name  upon  tiie 
note  as  indorser.  The  language  of  the  court 
was:  "She  says  she  believed  she  had  that 
il^t.  In  detmnlning  whether  tliat  is  a 
frank,  honest  statement- whether  she  did 
have  that  b^ef— It  is  right  for  you  to  take 
into  account  the  ftict  that  she  uod  DftTls  had 
nevw  had  any  ccmversatlon  touching;  or 
Saving  to  her,  any  such  liberty.  She  saya 
she  believed  she  had  that  right,  and,  when 
you  come  to  consider  whetho:  she  actually 
did  believe  that  yon  have  a  rls^t  to  eon- 
Blier  whether  the  drcnmstances  of  ttils  case 
would  have  given  any  ratlwal  p«son  any 
such  belief.  Put  your  good,  common,  every 
day  sense  on  that  question,  and  determine 
whether  it  is  true  that  this  woman  actually 
and  honestly  believed  that  she  had  tbe  rlgbt 
to  use  Martin  Davis*  name  as  Indorser.' 
This  question  having  been  submitted  to  tbe 
Jury,  It  should  not  have  been  pr^Jndleed  Im 
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flielr  mtaidi  by  sroot;  vndflr  objection.  «f 
til*  eommlasUm  ttf  .other  crlmeo  oot  r^ted 
to  tbe  ODO  dursed.  The  Jury  might  not  hare 
beUereil  the  testimonr  In  any  erent;  bat  no 
one, hat  a  risht  to  say  that  it  was  ImpmBlble 
for  hiena  to  attribute  good  ftiith  and  an  hon- 
est purpose  to  the  defendant  But  when 
tbe  case  was  prejudiced  and  loaded  down 
wltb  proof  of  tbe  forg^  of  numerous  other 
signatures  upon  commercial  paper,  there  was 
no  longer  an^  chance  for  the  defendant  with 
Ibe  Jury;  and.  In  penulog  the  record.  It  Is 
quite  difflcnit,  when  we  lay  aside  tbe  charge 
In  the  IndlGtmrat,  to  tell  whether  the  de- 
fendant was  on  trial  tor  the  forgery  of  the 
fl.200  note^  or  the  othw  notes  referred  to. 

In  anoflm  aspect  of  the  case  the  trial  was 
not  entirely  fair  to  tbe  defendant  The  sit- 
uation was  exceptional  and  peculiar.  On  the 
face  of  the  record,  the  conclusion  Is  possible 
tiiat  the  debt  for  which  these  various  notes 
were  given  at  the  bank  was  for  household 
expense^  and  theref(»-e  prima  fade  the  debt 
of  tbe  husband,  and  not  of  the  wife.  Under 
such  a  state  of  facts,  the  wife  might  very 
well  hare  had  ample  anthority,  or  believed 
she  had,  to  use  her  husband's  name  In  pro- 
curing money  for  the  payment  of  the  obliga- 
tions. She  may  not  have  had  any  such  au- 
thority in  fact  bnt  the  question  is  whether 
she  honestly  b^eved  that  she  had;  and.  In 
Tiew  of  her  relatlms  to  the  household,  and 
the  close  and  Intimate  relations  of  Davis  to 
that  household,  it  Is  not  absolutely  incon- 
ceivable that  rtie  may  have  acted  under  a 
mistaken  Impressttm  as  to  her  power,  and,  if 
that  were  sov  as  tbe  learned  trial  Judge  ruled 
and  charged,  the  guilty  intent  would  be  ab- 
sent from  the  transaction.  Wb«i  proof  of 
otha  crimes  Is  Introduced  by  the  people  to 
proTs  that  tbe  defendant  Is  guilty  of  the  par- 
tlnUar  crime  charged,  the  multiplication  ot 
Issues  Is  a  necessary  consequence;  and  if  It 
was  competent  outer  any  view  of  tbe  case^ 
for  tbe  TfeatfiB  to  prove  that  the  defendant 
was  guilty  of  forging  other  notes  than  the 
one  described  In  the  Indldznent;  then  It  was 
certainly  eompetent  for  her  to  itn  ptoot  to 
show  that  they  were  not  forgeries  In  sny  le- 
gal sense.  The  origin  and  consideration  of 
these  notes  bad  a  bearing  upon  that  question, 
and  she  had  tto  right  to  go  Into  tbe  details 
and  circumstances  of  each  transactlcm.  The 
mere  fiict  that  she  was  permitted  to  state  In 
a  gmenl  way  that  the  conslderatlra  was  for 
the  exp«is6s  of  the  household,  and  therefore 
the  debt  of  the  tausband,  does  not  answw 
the  objection,  dnce  tbo  Jmiy  might  not  have 
credited  such  a  geneni  statement  She  had 
tbe  right  to  futlfy  her  testimony  by  stating 
tbe  origin  and  imrpose  of  each  particular 
note^  and  tbe  relation  of  tbe  husband  to  the 
same  as  the  head  of  the  house,  and  of  Davis 
as  an  inmate  of  the-  family.  This  would 
doubtless  Involve  Inquiries  that  would  have 
but  little  relation  to  the  particular  Issue  pre- 
sented by  tbe  Indictment  But  rince  tiie 
peo^  vera  permittod  to  give  tbe  teuBoi 


statement  that  the  notes  were  forged,  tbe 

defendant  was  entitled  to  give  all  the  par- 
ticulars which  culminated  in  the  discount  ot 
the  notes  at  the  bank.  The  defendant  I 
think,  was  unduly  restricted  by  the  rulings 
01  the  learned  trial  Judge  In  this  respect 
since,  while  be  admitted  the  defeadanfs 
general  stat^ent  he  rejected  proof  of  the 
facta  which  might  support  her  general  con- 
clusions. These  several  rulings  ace  involved 
In  this  appeal,  since  tb^  are  presented  by 
numeroua  objections  and  tfceptlons. 

There  were  one  or  two  passages  in  tbe 
charge  that  I  think  were  erroneous  and  prej- 
ndiclal  to  the  defendant  The  general  ques- 
tion that  the  court  submitted  to  the  Jury 
was  whether  the  defendant  honestly  believ- 
ed when  she  wrote  the  name  of  Davis  npMi 
the  note  she  had  the  authority  or  tbe  right 
to  do  so,  and  whether,  in  placing  his  signa* 
tnre  upon  the  note,  she  acted  in  good  faith 
and  without  any  criminal  Intent  After  sub 
mltting  that  question  to  the  Jury,  the  learned 
trial  Judge  proceeded  as  follows:  "Now,  gen- 
tlemen of  tbe  Jury,  did  the  defendant  honest- 
ly believe  that  she  had  tbe  right  to  use  Da 
vis'  name  as  Indorser?  I  must  say  to  you, 
gentlemen,  that  there  Is  not  one  particle  of 
evidence  In  this  case,  from  beginning  to  end, 
tending  to  prove  that  she  did  Iiave  the  right, 
to  use  Martin  Davis'  name  as  indorser." 
After  this  statement  tbete  was  bnt  little  use 
in  saying  to  the  Jury  that  they  were  at  lib- 
erty to  look  for  tbe  evidence  in  the  record  If 
they  could  find  It.  It  was  a  clear,  plain,  and 
strong  expression  of  opinion  on  the  part  ct 
the  learned  trial  Judge  that  there  was  no 
evidence  for  the  conslderatilm  of  the  Jury 
upon  a  vital  question  in  the  case.  That  por^ 
tlon  of  tbe  charge  wss  excepted  to  by  tbe 
defendant's  counsel,  and  this  exception  Is 
one  of  the  grounds  alleged  toe  tbe  reversal 
of  the  Judgment  It  Is  not  competent  for  tiie 
trial  Judge  In  any  case  to  instruct  the  Jury 
that  there  Is  no  evidence  In  the  case  that 
would  Justify  the  acquittal  of  tbe  defend- 
ant If  that  practice  Is  to  be  sanctioned,  we 
most  go  further,  and  liold  that  the  trial 
Judge  In  such  case  may  order  a  vordict  of 
guilty.  But  tbe  quntkm  whether  a  crim- 
inal act  has  been  committed  In  any  ease, 
and  whether.  If  committed.  It  was  accompa- 
nied by  the  Indispensable  criminal  Intent  Is 
a  qnestlon  for  the  jnry;  and  tliat  part  tit  tbe 
charge  quoted,  in  effect  took  the  whole  ques* 
tlon  from  the  Jury,  and  was  equivalent  to  a 
direction  to  find  the  defendant  gnllty.  Tbe 
learned  trial  Judge  also  addressed  the  Jury 
in  these  words:  "Now,  gentlemen,  the  court 
cannot  direct  yon  to  find  the  d^endant  guilty. 
That  would  be  an  Invasion  of  your  Jurisdic- 
tion. I  cannot  even  suggest  to  yon  that  you 
find  her  guilty.  I  most  leave  tbe  whole  mat- 
ter upon  your  consciences  and  upon  ^oor 
Intelligence.  But  I  am  pmnitted  to  say  tiiat 
In  Judging  whether  Mrs.  Weaver  Intended  to 
defiraud  the  bank  or  not,  yon  have  the  right 
to  use  that  prpsomptloii  wliicfa  exists  that  ttie 
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person  Intends  the  ordinary  result  and  con- 
sequences of  bis  act"  But  after  the  learne<i 
trial  Judge  had  told  the  Jury  that  there  was 
not  one  particle  of  evidence  to  support  her 
defense,  there  would  seem  to  be  no  great  dif- 
ficulty in  suggesting  to  the  jury  In  plainer 
terms  that  they  ought  to  find  the  defendant 
guilty.  I  thlnh  that  hoth  of  the  passages 
quoted,  in  eflTeet,  took  the  whole  case  from 
the  Jury,  and  amounted  practically  to  a  sug- 
gestion to  the  Jury  that  th^  ought  to  re- 
turn a  rerdlct  of  guilty. 

The  Jndcment  ahonld  be  ravetsed,  and  « 
new  trial  granted. 

OULLEN.  J.  (concurring).  As  the  facts  in 
this  case  are  fully  stated  in  the  opinion  of 
Judge  O'BRIEN,  we  think  It  necessary  sim- 
ply to  state  the  various  questions  presented 
by  this  appeal,  and  our  determination  of  the 
same,  wlthont  comment  or  discussion.  We 
hold: 

1.  That  the  95,000  note,  purporting  to  bear 
the  Indorsement  of  Davis,  was  competent 
evidence  to  prove  scienter  on  the  part  of  the 
defendant. 

2.  That  It  was  error  to  allow  the  witness 
Davis  to  testify  or  refer  to  the  other  notes 
alleged  to  be  forged,  but  which  did  not  pnr^ 
port  to  be  indorsed  by  Davis. 

3.  That  the  admission  In  evidence  of  such 
alleged  forged  notes  was  error. 

4.  If  the  evidence  of  the  prosecutlcm  had 
been  confined,  as  It  should  have  been,  to 
notes  purporting  to  bear  Davis'  indorsement, 
testimony  as  to  the  transactions  relating  to 
the  debt,  to  secure  which  the  above-mentloo- 
ed  notes  were  glveu,  and  as  to  the  dealings 
between  the  defendant  and  her  husband, 
would  have  been  properly  excluded. 

5.  The  confession  signed  by  the  dtfend- 
ant  was  competent  evidence  against  ber. 
Its  weight  was  for  the  Jury. 

6.  The  question  to  be  submitted  to  the  Jury 
was  not  the  defendant's  expectation  or  hope 
that  Davis  would  ratify  the  use  of  his  name 
as  indorsed  on  the  note,  but  whether  the 
defendant  had,  or  believed  In  good  faith  that 
she  had,  authority  to  so  Indorse  the  note  In 
the  name  of  Davis. 

For  the  errors  pointed  out,  the  Judgment 
flhonld  be  mversed,  and  a  new  trial  granted. 

WERNER,  J.  (dissenting).  The  indictment 
herein  charges  the  defendant  with  the  crime 
of  forgery  In  the  second  degree.  The  spe- 
cific charge  is  that  the  defendant  forged  the 
name  of  one  Martin  Davis  as  Indorser  to  a 
promissory  note  for  $1,200,  dated  the  17th 
day  of  September,  1900,  payable  to  the  or- 
der of  Harriet  E.  Wells,  three  months  after 
date,  at  the  Commercial  Bank  of  Bocbesfer, 
and  procured  the  said  bank  to  discount  the 
same  on  the  day  of  its  date.  At  the  trial  the 
defendant  admitted  the  signing  of  Davis* 
name  as  indorser  upon  the  note,  and  the 
discount  thereof  at  her  request  by  the  Oom* 
aerclal  Bank,  bnt  denied  criminal  or  fraud- 


ulent Intent  In  the  transaction.  Upon  the 
issue  thu&  presented,  the  defendant  was  con- 
victed aa  charged  in  the  in^ctment,  and  at 
the  Appellate  Division  the  Judgm«it  of  con- 
viction entered  vpoa  the  verdict  waa  af- 
flrmed. 

The  defendant's  pies  of  not  guilty  put  in 
Issue  every  fact  that  It  was  necessary  tor  the 
prosecution  to  establish  In  order  to  prove  the 
crime  charged  (People  v.  Bverbardt,  lOi  N. 
Y.  596,  11  N.  E.  ffi),  and  intent  la  one  of  the 
essential  elements  of  the  crime  of  forgery 
(section  611,  Pen.  Code).  Intent  is  a  state  of 
mind,  and  that  Is  a  thing  not  provable  by 
direct  evidence.  This  Is  the  reason  for  the 
mle  that  in  all  cases  where  the  scienter  or 
quo  anlmo  Is  requisite  to  and  eonatttntes  a 
necessary  and  essential  part  of  the  crime 
with  which  a  person  Is  charged,  and  proof 
of  guilty  knowledge  4s  Indispensable  to  es- 
tablish his  guilt  In  regard  to  the  transaction 
In  qnesti<Hi,  testimony  of  such  acts,  con- 
duct, or  declarations  of  the  accused  aa  tend 
to  establish  such  knowledge  or  Intent  is  com- 
petent, notwithstanding  they  may  constitute, 
in  law,  a  distinct  crim&  Wharton's  Am«1- 
can  Criminal  Law  (6th  Bd.)  t  6^ ;  8  Green- 
leaf  on  Evidence,  f  16  ;  Stephens'  Dig.  of  Ev. 
(May's  Ed.)  p.  66;  People  v.  E^re^ha^dt,  104 
N.  T.  696,  11  N.  B.  62;  Mayer  v.  People,  80 
N.  Y.  873;  Conunonwealtb  v.  Russell,  156 
Mass.  196,  30  N.  B.  763;  Rex  v.  Colclougb,  15 
Cox,  Crlm.  Gas.  92;  People  r.  Hollneuz,  168 
N.  Y.  298,  61  N.  B.  286,  62  L.  R.  A.  193. 

Since  the  crime  of  forgery  Is  one  of  the  ex- 
ceptions to  the  general  rule  that  the  intent 
with  which  an  alleged  crime  has  been  com- 
mitted may  be  Inferred  from  the  act,  it  Is  also 
an  exception  to  the  other  general  mle  that 
proof  of  one  crime  may  not  be  made  to  es- 
tablish guilt  of  another  crime.  The  specific 
charge  against  the  defendant  was  the  forgery 
of  the  name  of  Martin  Davis  as  Indorser  up- 
on the  note  for  $1,200  above  described.  The 
defendant  admitted  the  writing  of  Davis* 
name  upon  the  note,  and  that  she  had  no  di- 
rect or  express  authority  to  do  so,  bnt  she 
claimed  that  she  thought  she  bad  the  right 
to  make  such  use  of  Davis'  name;  and  there- 
fore It  Is  now  asserted  there  was  neither  ne- 
cessity nor  excuse  for  proving  other  forgeries 
said  to  have  been  committed  by  her.  By 
her  plea,  as  well  as  by  her  testimony  at  the 
trial,  the  defendant  denied  gultty  intent 
Her  admission  as  to  the  use  of  Davis*  name 
was  coupled  with  a  claim  of  right  to  use  it 
This  left  the  prosecution  no  alternative  but 
to  establish  Intent  by  the  usual  means  In 
such  cases,  namely,  by  evidence  of  other  for- 
geries of  the  defendant  that  were  so  related 
In  time,  place,  and  circumstance  to  the  for- 
gery charged  In  the  indictment  as  to  throw 
light  upon  the  Intent  with  which  It  was  com- 
mitted. The  anthorttles  above  referred  to 
leave  no  room  for  doubt  as  to  the  propriety 
of  this  course  of  procedure:  and  we  might 
here  safely  rest  this  feature  of  the  caee^ 
withoQt  further  dlscnsatoii,  were  it  not  for 
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tb*  BtrenuoM  contention  tliat;  nnder  tbe  pe- 
culiar circumstances  surrounding  tblB  trane- 
actktn,  evidence  of  other  forgeries  by  tiie  de- 
fendant was  fnadmlsalble.  At  tbis  point  a 
few  facts  from  the  record,  which  form  a 
part  of  the  history  of  the  case^  will  throw 
Uffht  npon  the  question  under  consideration. 

The  defendant  Is  the  wife  of  one  Simon 
J.  Weaver,  a  merchant  of  Rochester,  N.  T. 
Martin  Davis,  the  man  whose  name  the  de- 
fendant Is  charged  with  having,  forged,  Is  a 
lawyer  of  the  same  place.  During  their 
school  years  these  two  men  formed  a  friend- 
ship for  each  other,  which  was  continued 
after  Weaver's  marriage,  and  resulted  In 
an  association  between  Davis  and  the  de- 
fendant, which,  to  use  the  latter's  own  words, 
'^aa  as  Intimate  as  It  could  possibly  be, 
and  he  honorable  In  every  way."  Davis  was 
for  a  time  an  Inmate  of  the  Weaver  house- 
hold, and  at  other  times  frequent  visits  were 
exchanged  between  the  Weavers  and  Davis. 
In  1898  or  1899  tbe  defendant  went  to  tbe 
office  of  Davis,  and  asked  blm  If  he  would 
help  her  raise  the  sum  of  ¥2,500.  Davis  de- 
clined to  do  so,  saying  that  he  should  not 
care  to  Indorse  for  more  than  five  or  six  hun- 
dred dollars,  but.  In  a  subsequent  conversa- 
tion, he  stated  that  the  amount  must  not 
exceed  $1,000.  The  result  of  these  IntervlewB 
was  that  at  different  times  Da^  Indorsed 
several  notes  for  tbe  defendant,  aggregating 
the  sum  of  about  $1,300.  This  was  the  con- 
dition of  affairs  on  the  17th  day  of  S^tem- 
ber,  1900,  when  the  forgery  charged  in  the 
Indictment  is  alleged  to  have  been  commit- 
ted. On  the  2d  day  of  October.  1800,  Davis 
made  the  dlscovwy  that  his  name  had  been 
used  on  the  note  last  mentioned.  He  testi- 
fied that  the  written  part  of  the  face  of  the 
note  was  in  his  handWrltlng,  that  be  had 
drawn  the  note  at  defendant's  request  that 
nothing  was  said  about  his  Indorsing  the 
note,  that  he  bad  not  indorsed  it,  and  that  he 
had  not  authorized  the  defendant  to  do  so 
in  bis  name.  The  note  upon  which  the 
charge  of  forgery  Is  predicated  was  then  put 
In  evidence.  This  was  the  state  of  the  case 
when  Davis  was  taken  tn  hand  for  cross-ex- 
amination by  defendant's  counsel.  After  the 
evidence  of  the  relations  of  Davis  to  the 
Weavers  had  been  somewhat  amplified,  the 
cross-examination  was  suspended  for  the  pur- 
pose of  taking  tbe  testimony  of  Swanton,  the 
cashier  of  the  bank  at  which  the  note  In  con- 
troversy had  been  discounted.  Swanton  de- 
tailed the  conversation  between  him  and  the 
defendant,  from  whlcb  it  appeared  that,  three 
or  four  days  before  the  17th  day  of  Septem- 
ber, 1900,  the  defendant  came  to  tbe  bank 
and  asked  bim  If  he  would  loan  her  |1,200 
on  tbe  Indorsement  of  Davis  and  her  mother. 
He  replied  that  he  would,  and  on  the  18th 
day  of  September,  1900,  the  defendant  pre- 
sented the  note  in  question,  bearing  two  In- 
dorsements, purporting  to  be  those  of  Davis 
and  Harriet  B.  Well^  the  mother  of  the  de- 
fmdant  Swanton  assumed  that  these  glgiui- 


tures  were  genuine,  13ia  note  was  discounted, 
and  the  proceeds  thereof  credited  to  the  de- 
fendant's account 

When  the  cross-examination  of  Davie  was 
resumed.  It  appeared  that  on  the  2d  day  of 
October,  1900,  after  the  discovery  by  him 
that  his  name  had  been  used  upon  the  note  of 
September  17th,  there  jvas  a  conference  at 
his  office,  tn  which  he  advised  Weaver  not 
to  pay  any  of  the  notes  made  by  the  defend- 
ant Defendant's  counsel  had  several  times 
announced  his  Intention  to  go  into  all  the 
family  relations  and  domestic  troubles  of  the 
Weavers,  for  the  purpose  of  showing  that  the 
notes  signed  by  the  defendant  represented  a 
household  debt,  which  Weaver  was  morally. 
If  not  legally,  obligated  to  pay.  For  that 
purpose  he  had  introduced  in  evidence  sev- 
eral of  the  notes  actually  Indorsed  by  Davis. 
Tbe  learned  trial  court  excluded  the  evidence 
that  seemed  to  hare  no  relation  to  the  note 
set  forth  in  the  Indictment  hut  expressed  a 
wllllngnees  to  admit  such  evidence  as  tend- 
ed to  show  tbe  attitude  and  animus  of  Davis 
;n  the  prosecution  of  tbe  charge  at  bar,  and 
for  that  purpose  alone  received  the  evidence 
of  Davis  as  to  the  advice  which  he  gave 
Weaver  regarding  the  payment  of  the  notes. 
In  this  behalf  Davis  testified  at  considerable 
length,  hut  finally  sammarlsed  his  evidence 
by  saying  that  he  advised  Weaver  not  to 
pay  any  notes  that  he  was  not  legally  liable 
for.  This  was  the  state  of  the  case  when 
tbe  district  attorney,  upon  his  redirect  ex- 
amination of  Davis,  asked  him  the  following 
questloni  "At  the  time  yon  advised  Mr. 
Weaver  not  to  pay  the  11,200  note,  were 
there  other  notes  talked  of  in  that  convorsa- 
tlon?'*^  This  ^s  objected  to  as  Incompetent 
Immaterial,  bilateral,  and  proving  a  distinct 
offense.  Tbe  witness  was  allowed  to  answer, 
and  he  testified:  "I  told  him  the  amount  was 
so  large  he  could  not  aflTord  to  pay  It  all,  and 
payment  of  part  of  It  might  possibly  Involve 
his  liability  as  to  the  whole."  Being  then  In- 
terrogated, under  objection,  as  to  tbe  differ- 
ent notes  referred  to  In  the  conversation,  he 
further  stated.  "I  had  hi  mind  tbis  ¥1.200 
note  at  the  Commercial  Bank,  a  f6,000  for- 
ged note  at  the  Traders'  Bank,  a  ¥1,000  forged 
note  at  the  Traders'  Bank,  and  the  notes  I  had  - 
indorsed  genuinely,  and  whatever  accounts 
Mrs.  Weaver  had  outstanding."  The  charac- 
terization of  the  notes  as  "forged"  was  strick- 
en out  on  motion  of  tbe  court  and,  as  thus 
modified,  the  evidence  was  allowed  to  stand, 
against  the  exception  of  tbe  defendant's  coun- 
sel. At  subsequent  stages  of  the  trial,  how- 
ever, tbe  same  characterization  was  again 
Indulged  in  by  the  district  attorney  as  to  the 
$1,200  and  the  $5,000  notes)  and  the  excep- 
tions thereto,  as  well  as  to  all  evidence  r» 
latlng  to  other  notes  than  the  one  set  forth 
In  the  indictment  are  vigorously  urged  upon 
our  attention  as  sufficient  grounds  for  revers* 
Ing  tbe  Judgment  hwein. 

The  first  thing  to  arrest  attention  In  this 
regard  Is  that  the  $1,200  oote  characterised 
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u  ft  foigeiT  Is  tlic  note  In  Issue.  Tbe  Indict- 
ment  stigmatized  It  as  a  forgery,  and  tbe 
claim  that  It  was  a  forgery  was  tbe  central 
fact  In  the  case  of  the  prosecution.  Whether 
It  was  a  forgery  was  the  guesUon  to  be  de- 
<dded  by  the  jnry.  To  hold  that  under  such 
ctrcumatancea  the  characterization  of  the 
note  by  the  district,  attorney  was  legally 
prejudicial  to  the  defendant  would  be  to  en- 
ooniage  technicality  to  tbe  limit  of  absurdity. 

Passing  to  the  $5,000  note,  we  find  that  it 
purports  to  hare  been  Indorsed  by  Davis. 
He  says  be  did  not  Indorse  It  The  defend- 
ant admits  that  Davis  did  not  indorse  it,  and 
says  that  she  signed  his  name  to  it  under 
circumstances  precisely  identical  with  those 
that  attended  her  signing  of  bis  name  to  the 
91*200  note.  It  must  bare  been  clearly  ap- 
parent to  the  jury  tbat  the  $5,000  note  was 
claimed  to  be  a  forgery,  and,  while  tbe  dis- 
trict attorney  might  well  have  referred  to  it 
In  some  milder  form  than  be  did,  there  was 
practically  no  controTeray  over  the  fact  that 
this  note  stood  upon  precisely  tbe  same  foot- 
ing as  the  note  which  was  charged  to  bare 
been  forged.  It  is  inconceivable  tbat  under 
such  circumstances  the  jucy  could  have  beoi 
prejudiced  or  misled  by  what  the  district 
attorn^  said  about  tbe  note.  Tbat  the  $5«- 
000  note  was  properly  received  In  evidence 
cannot  be  doubted.  It  was  received  subject 
to  the  distinct  limitation  tbat  it  was  only 
competent  as  bearing  upon  the  Intent  with 
wUcb  the  def«idant  wrote  tbe  name  of  Da- 
vis upon  tbe  note  in  issue.  Undw  the  author- 
Itlea  above  dted,  it  would  have  been  admis- 
sible In  the  first  Instance  upon  tbe  question 
of  Infant,  and  It  la  dlfflcnlt  to  understand 
wtaj  It  was  any  tiw  less  inoper  for  tbat  pur- 
pose aftw  the  cross-examination  of  a  wit- 
ness had  rendered  It  admissible  In  still  an- 
otiier  aspect  of  the  case.  Davis,  having  been 
cross-examined  as  to  the  advice  he  gave 
Weaver  about  paying  the  notes  made  by  tbe 
defendant,  had  the  right  to  exculpate  him- 
self  from  tbe  Implication  of  boetllity  or  anl- 
moaStj  toward  the  latter,  and  therefore  it 
was  competent  for  him  to  explain  what  be 
tO€k  into  consideration  In  giving  the  advice. 

It  Is  urged  that  the  introduction  in  evi- 
dence of  other  notes  than  the  one  set  forth  in 
tbe  Indictment  must  have  been  prejudicial  to 
tbe  defendant,  because  It  enabled  tbe  jury  to 
make  comparison  of  bandwrltlnga,  and  this 
was  nnnecessary.  idnee  there  was  no  denial 
of  tbe  fact  that  tbe  defendant  bad  signed 
the  name  ot  Davis  to  the  note  in  issue.  This 
argument  Ignores  three  important  facts:  The 
first  Is  tlttt,  notwithstanding  defendant's  ad- 
mission, she  denied  any  criminal  Intent;  tbe 
second  Is  that  the' signature,  which  purported 
to  be  tbat  of  Davis,  was  competent  evidence 
upon  the  question  of  intent;  the  third  Is  that 
there  was  some  evidence  upon  the  subject 
of  attempted  simulation.  The  evidence  of 
Swanton.  tbe  cashier,  was  to  tbe  effect  that 
be  discounted  tbe  note  in  issuer  believing 
tbat  It  boES  tbe  genuine  indotsonait  of  Da- 


vis. Tbe  defendant's  own  signature  was  be- 
fore the  court  as  a  standard  with  which  the 
jury  bad  the  right  to  compare  tbe  indorse- 
ments written  by  ber  in  the  name  of  others, 
for  the  purpose  of  ascertaining  whether  they 
disclosed  any  evidence  of  simulation,  and 
hence  of  criminal  intent.  Cobbett  v.  KU- 
mhiBter,  4  Post  &  Fin.  490;  Hickory  v.  U. 
B.,  101  U.  8.  808,  14  Sup.  Gt  834,  38  L.  Ed. 
170;  Merrltt  v.  Campbell.  79  M.  T.  625;  Peo- 
ple V.  MoUneux,  16S  M.  T.  880.  <a  N.  B.  288^ 
62  L.  R.  A.  193. 

It  Is  also  claimed  that  tfror  was  cwnmltted 
in  allowing  the  dlatrict  attorney,  upon  de- 
fendant's cross-examination,  to  put  in  evi- 
dence certain  notes  purporting  to  bear  the 
Indorsem^it  of  B.  J.  Weaver  and  Harriet 
E.  Well^  but  In  fact  written  by  the  defend- 
ant. ThUi  critlclBm  cannot  be  Intelligently 
discussed  without  another  brief  reference  to 
the  record:  When  the  defendant  took  tbe 
witness  stand,  the  proeecution  bad  produced 
no  collateral  evidence  of  defendantfa  crim- 
inal Intent  in  using  the  name  of  Davis  upon 
the  $1,200  note^  ncept  that  relating  to  the 
use  of  tbe  same  name  npcm  Hie  $5,000  note. 
The  defendant  had  admitted  the  use  of  Davis* 
name  ixsfon  both  of  these  notee^  bat  denied 
guilty  Intent  Then,  Instead  of  standing  up- 
on some  supposed  or  Implied  authority  to 
use  the  name  of  Davis,  arising  out  of  bis 
rations  to  ber  family,  or  out  of  other  cir- 
cumstances^ d^endant  admitted  tbat  from 
January,  1888^  to  S^tember,  1900.  Davis 
had  never  refused  to  indorse  a  note  for  bev 
when  she  requested  it,  and  tbat  ahe  bad 
asked  him  to  indwse  vsrions  notest  which  in 
September,  1900,  amounted  to  about  $1,300. 
She  testified:  "I  presented  the  note  with 
moth^^B  indorsement  <m  it,  and  Mr.  Swan- 
ton  told  me  he  would  feel  safer  if  be  had 
Martin's  [Davis*]  name  on  it,  and  I  went  to 
Mr.  Davis*  office,  and  he  wasnt  in.  and  I 
bad  to  have  the  money  that  day,  so  I  signed 
his  name  to  it  I  tiilnk.  If  I  am  not  ml»- 
taken,  I  made  two  trips  to  BIr.  Dari^  office 
to  find  bim  after  that,  but  could  not  find 
him."  She  admitted  that  she  bad  never  told 
Mr.  Davis  tbat  she  bad  signed  his  name  as 
indorser  on  the  $C,000  note^  although  tbat 
note  bad  been  made  and  discounted  m«e  than 
a  month  before  tbe  note  In  issusw  She  bad 
been  pressed  vpon  her  direct  «camlnation  to 
state  fully  why  and  how  she  came  to  use 
Davis*  name,  and  tbe  court  bad  ruled  tliat 
the  witness  might  state  what  ber  purpose 
was  In  making  this  paper.  But,  in  q>lte  ot 
this  ruling  and  the  skillful  leading  lit  h« 
counsel,  she  had  r^ralned  fnmi  statliig  a 
single  fact  or  circumstance  upon  irtddi  a 
jury  could  pre^cate  any  autiuwlty  to  use 
the  name  of  Davis  upmi  Ibe  note  In  tSBue^ 
exc^  her  belief  that  U  would  be  sanctioned 
and  ratifled  by  blm.  When  asked,  upon  ber 
direct  examination,  to  state  ber  belief  aa 
to  her  authcKlty  to  use  Davis*  name,  ber  an- 
swer was:  "My  belief  was,  I  expected  these 
funds  I  bad  been  talking  about  snd  I  would 
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bare  means  to  take  care  of  It,  and,  If  I 
did  not;  tbat  my  husband  would  take  care  of 
It  for  me."  Then  she  was  asked  this  lead- 
ing question:  "At  the  time  you  made  this 
note  and  put  the  name  of  Davis  upon  It;  did 
yoa  believe  tbat  Mr.  Davis  would  sanction 
and  ratify  the  writing  of  his  name  by  yon?" 
to  which  she  answered,  "I  did."  In  the 
■ame  connection  she  had  testified  that  at  the 
time  of  making  the  $1,200  note  she  believed 
she  was  autiiorized  to  use  her  mother's 
name  upon  it  She  had  reiterated,  over  and 
over  again,  the  absence  of  any  intent  to  de- 
fraud Davis  <x  the  bank.  This  was  the  sit- 
uation when  her  cross-examination  was  taken 
up,  and  she  was  Interrogated  as  to  some  of 
the  other  notes  which  it  Is  claimed  were  er- 
roneously received  In  evidence,  and  in  refer- 
ence  to  which  It  Is  asserted  that  explanatory 
erldence  was  Improperly  excluded.  It  ap- 
peared, as  above  stated,  that  the  $1,200  note 
had  been  drawn  by  Davis  at  defendanlfs  re- 
quesl  The  theory  of  the  district  attorney 
was  that  this  was  a  part  of  defendant's  plan 
to  give  the  note  an  appearance  of  genuine- 
ness tbat  would  disarm  sosplcloa  as  to  the 
reality  of  the  indorsement  The  defendant, 
on  the  other  hand,  claimed  that  she  had 
Davis  draw  the  note  because  she  was  not 
fiTW^^Tfrr  with  &at  kind  of  business.  Tot 
the  purpose  of  showing  defendant's  knowl- 
edge in  such  mattes,  the  district  attorney 
called  her  attention  to  several  notes,  and 
among  them  was  one  which  was  admitted  to 
be  In  defendant's  handwriting.  It  was  of- 
fered In  evidehce  and  objected  to  on  various 
grounds,  whereupon  the  court  asked  the  de- 
fendant if  at  the  time  of  the  transaction  In 
Septerobw,  1900,  she  knew  how  to  draw  a 
promissory  note.  She  answered  that  she  did 
not  The  note  was  received  in  evidence,  as 
the  court  stated,  "for  the  purpose  of  showing 
that  she  had  written.  In  her  own  handwriting, 
a  complete  note,  without  any  printed  blank." 
Thereupon  the  defendant  was  permitted  to 
explain  tbat  she  had  copied  the  note  from 
an  old  renewal  note.  This  ruling  calls  for 
but  Ilttie  comment  If  the  Introduction  of 
this  note  tended  to  show  that  defendant  had 
some  ulterior  motive  in  procuring  the  note 
In  Isaae  to  be  drawn  by  Davis,  it  was  com- 
petent If  it  did  not  serve  to  establish  that, 
It  was  quite  Immaterial  and  harmless.  In 
Mther  erent,  it  presents  no  error  that  requires 
reversal  of  this  judgment  After  farther 
cross-examination  of  the  defendant  at  great 
length  as  to  her  alleged  admissions  upon  the 
former  trial,  and  In  a  conveisaUon  with  one 
Fenn,  the  cashier  of  the  Alliance  Bank,  the 
district  attorney  took  np  the  notes  for  $5,000 
and  $1,200.  When  asked  whether  she  Intend- 
ed to  make  Davis  liable  iqton  ^ther  of  these, 
the  defendant  testified:  "I  intended  to  teke 
care  of  them.  I  did  not  Intend  Martin  Davis 
shonld  be  called  npon  to  pay  these  notes,  and 
did  not  Intend  the  bank  should  bold  him 
legally  liable  on  these  notes.  I  did  not  In- 
tend he  •bonld  be  liable  tag  them.**  It  waf 


at  this  jmictnre  that  the  district  attorney 
asked  the  defendant  If  she  bad  placed  her 
mother's  name  upon  the  $5,000  note,  and  also 
upon  a  $1,600  note  made  In  July,  1900.  She 
admitted  signing  her  mother's  name  to  the 
$5,000  note,  but  declined  to  answer  as  to  the 
$1,500  note,  on  the  ground  that  It  was  not 
the  Issue  being  tried.  By  direction  of  b&c 
counsel,  she  answered  the  question,  and  an- 
swered in  the  affirmative.  Then  she  was 
asked  if  she  had  placed  the  name  of  S.  J. 
Weaver  upon  the  back  nt  tbat  note,  and, 
without  objection,  she  answered  tbat  she 
did.  The  note  was  then  offered  In  evidence, 
and  objected  to  as  Immaterial,  incompetent 
and  collateral.  It  was  received,  and  defend- 
ant's counsel  excepted.  Another  note,  for 
$1,000,  dated  August  9,  1900,  was  shown  the 
defendant  and  she  was  asked  If  she  had 
written  the  names  of  her  mother  and  S.  J. 
Weaver  on  the  back  of  that  note,  and,  with- 
out objection,  she  replied  In  the  affirmative. 
This  note  was  also  tiered  and  received  In 
evidence  over  the  objection  of  defendant's 
counsel,  the  court  remarking  that  *it  will 
necessitate  the  trial  of  the  inddente  concern- 
ing each  of  these  notes  to  put  them  In  i  vl- 
denee." 

The  prevailing  opinion  asserts  tbat  it  was 
error  for  the  court  to  receive  In  evidence  the 
two  notes  Jor  $1,500  and  $1,000,  respectively, 
purporting  to  bear  the  Indorsemente  of  S.  J. 
Weaver  and  Harriet  B.  Wells.  The  case  of 
People  V.  Coriiln,  06  N.  Y.  866,  15  Am.  Rep. 
427,  Is  relied  upon  as  authority  for  tiie  broad 
proposition  that  evidence  of  other  offenses 
than  that  charged  in  the  Indictment  Is  nev- 
er admissible  on  the  question  of  gallty  knowl- 
edge or  Intent,  but  a  mere  glance  at  the  opin- 
ion will  suffice  to  show  that  it  lays  down  no 
such  startling  doctrine.  On  tbe  contrary,  all 
that  is  held  In  that  case  Is  that  an  admla- 
slon  by  a  defendant  of  the  foigery  of  one 
name  Is  not  competent  evidence  to  prove  the 
Intent  with  which  a  different  and  entirely 
disconnected  name  faas  been  used  by  one  ac- 
cused of  foiglug  the  latter.  Bat  that  Is  not 
this  case.  Here  tbe  other  notes  were  not 
only  made  at  aboat  tbe  same  time,  by  the 
same  person,  and  in  fursuance  of  a  single 
purpose,  but  the  names  used  were  those  of 
persons  who  were  associated  with  each  other 
and  with  tbe  defendant,  and  had  all  figured 
on  some  of  these  notes  together,  and  on  oth- 
ers separately.  In  such  a  way  as  to  create 
that  combination  of  tim^  place,  and  circum- 
stance which  Is  essential  to  make  such  proof 
competent  nnder  tbe  authorities  above  died. 
There  was  such  a  connection  between  the 
transactions  and  the  persons  Involved  In  tbe 
various  notes  now  under  dlscnsslon  that 
they  were  all  competent  as  bearing  iq>on  the 
intent  with  which  the  defendant  signed  the 
name  of  Davis  to  the  note  set  fortii  in  tbe 
indictment 

It  is  further  contended  that  since  the  court 
admitted  these  last-mentioned  notes  In  evi- 
dence tbe  defendant  should  have  been  al- 
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loved  to  go  fully  Into  all  the  details  of  tier 
taovsebold  economr.  for  the  purpose  of  ex- 
plaining why  she  thought  she  bad  authority 
to  use  the  Dames  of  her  husband  and  mother. 
A  complete  answer  to  that  contention  Is  to 
b«  found  In  the  record.  She  was  given  all 
the  opportunity  that  was  legitimate  and  prop- 
er. The  court  could  not  well  have  gone  fur- 
ther in  that  direction  than  It  did,  without 
nttwly  disregarding  all  rules  of  evidence 
and  all  waste  of  time  In  the  conduct  of  the 
trial.  One  of  the  first  questions  addressed  to 
the  defendant  upon  her  redirect  examination 
was  as  follows:  "State  why  you  put  the 
name  of  Simon  J.  Weaver  on  the  back  of  the 
$6,000  note,  and  state  it  fullyr*  The  defend- 
ant answered:  "Because  I  thought  be  was 
good  for  it  and  would  pay  It"  When  pressed 
for  a  further  answer,  she  said:  "I  don't 
know  any  further  why.  It  went  to  pay  his 
household  bills,  and  to  take  up  an  obligation 
of  his."  So,  with  reference  to  the  use  of 
her  mother's  name,  the  defendant  was  per- 
mitted to  make  the  fullest  explanation.  She 
stated  that  she  placed  this  name  on  the  f5,- 

000  note  and  the  91,200  note  "because  I 
thought  I  had  a  perfect  right  to  use  her 
name,  and  would  keep  our  family  troubles 
from  her,  and  not  worry  her  with  them,  and 

1  fully  believed  when  I  asked  for  the  money 
It  would' come,  as  I  had  been  promised  It 
for  some  time."  This  was  followed  by  an 
ample  statement  as  to  the  use  made  of  the 
proceeds  of  the  |5,000  note,  and  the  history 
of  the  varlouB  other  notes,  and  by  the  moth- 
er's own  testimony,  to  tb«  effect  that,  al- 
though tbe  defendant  bad  no  express  au- 
thority to  use  her  name,  its  use  had  never 
been  questioned.  To  quote  the  mother's 
own  language,  "She  had  no  written  power 
of  attorney,  but  she  had  an  autborizatlon,  I 
might  say,  to  sign  my  name,  and  opoi  my 
mall  matter,  and  draw  checks,  and  snch 
tblngs.**  What  more  should  the  court  have 
donet  It  is  said  thai;  since  the  prosecution 
was  permitted  to  prove  the  defendant's  al- 
leged forgeries  of  the  names  of  her  hus- 
band and  mother,  the  defense  should  have 
been  allowed  to  put  in  evidence  a  large  pack- 
age of  t>Ul8  and  receipts  showing  the  num- 
berless items  of  household  expenditures 
which  it  is  said  went  to  make  up  the  sam 
totals  for  which  tbe  various  notes  were 
claimed  to  have  been  given.  Suppose  that 
had  been  done;  what  would  it  have  ex- 
plained? Simply  that  tbe  defendant  had  ex- 
pended a  far  larger  sum  of  money  than  the 
monthly  allowance  which  she  received  from 
her  husband.  Would  these  household  bills 
have  shown  the  reason  or  authority  for  the 
creation  of  tbe  indebtedness  evidenced  by  the 
notes?  Would  they  have  proven  anything 
upon  the  subject  of  defendant's  authority  to 
use  tbe  names  of  her  husband  and  mother 
upon  these  notes  that  was  not  stated  In  the 
defendant's  oral  testimony?  Would  a  trunk 
full  of  tradesmen's  bills  throw  any  light  up- 
on tbe  intent  with  which  these  names  were 


used?  Is  It  not  obvious  that  such  evidence 
would  simply  have  multiplied  collateral  is- 
sues, until  the  real  question  in  the  case  would 
have  been  lost  sight  of  altogether?  These 
bills  and  receipts  would  have  had  no  pro- 
bative weight  In  determining  the  question 
wbether  tbe  defendant  was  authorised  to  use 
tbe  names  of  her  husband  and  mother  as  In- 
dorsers  upon  promissory  notes — much  less, 
upon  the  question  whether  she  had  authority 
to  use  the  name  of  Davis  for  that  purpose. 
Their  reception  in  evidence  would  have  open- 
ed the  door  to  endless  and  useless  cross-ex- 
amination as  to  their  correctness  and  reason- 
ableness; as  to  their  payment  out  of  the 
proceeds  of  notes  purporting  to  bear  the 
indorsement  of  the  husband  and  mother; 
as  to  the  husband's  knowledge  of,  and  legal 
liability  for,  tbe  indebtedness;  and,  at  tbe 
end  of  it  all,  the  real  questiua  would  have 
been  buried  beneath  a  mass  of  collateral, 
Irrelevant,  and  Inconclusive  matter. 

Another  prominent  fact  In'  this  cue  needs 
to  be  considered.  In  tbe  effort  to  get  a  fair 
perspective  of  the  trial.  On  tbe  4th  day  of 
October,  1900,  the  defendant  signed  a  paper 
In  which  she  confessed  that  she  had  foiled 
tbe  names  of  Harriet  K  Wells  and  Martin 
Davis  as  indorsers  to  the  note  In  Issue.  It 
was  received  In  evidence  without  objection. 
We  are  not  concerned  with  the  academic  or 
moral  considerations  suggested  by  tbe  hus- 
band's participation  In  the  interview  that 
led  to  the  signing  of  this  confession.  We 
are  dealing  with  law  and  fac^  Instead  of 
sentimentality.  Tlie  explanation  of  tiie  de- 
fendant that  she  signed  tbe  confesiMoa  at  tbe 
request  of  her  husband,  and  upon  the  repre- 
sentation of  Swanton  that  be  rimply  wanted 
It  for  bis  own  os^  and  to  save  loss  to  tbe 
bank  In  case  of  a  trial.  Is  In  the  record.  If 
there  was  any  other  explanation  of  this  im- 
fortunate  episode,  it  was  not  offered  at  tbe 
trial.  The  confession  was  In  the  caae^  and 
the  court  was  bound  to  submit  it  to  tbe  Jury. 
It  was  not  conclusive,  but  clearly  competent 
and  strongly  evidentiary. 

We  now  come  to  the  criticisms  upon  tbe 
charge  to  the  Jury.  It  goes  without  saying 
that  the  charge  Is  to  be  considered,  not  In 
sections  or  hypercritically,  as  a  thing  sep- 
arate from  the  rest  of  tbe  trial,  but  fairly  as 
a  whole,  and  in  toe  light  of  all  the  proofs, 
facts,  and  idrcomstattceB  In  the  case.  When 
the  charge  Is  so  considered.  It  will  be  per- 
ceived that  the  learned  trial  Judge  had  a 
most  difficult  and  delicate  duty  to  perfonn. 
Under  the  criminal  law,  he  was  compelled 
to  submit  to  the  Jury,  as  an  Issue  of  fact;  a 
question  that  in  a  civil  case,  and  upon  tbe 
same  proofs,  would  have  presented  only  an 
issue  of  law.  In  other  words,  tbe  trial  Jndge 
was  called  upon  to  deliver  an  impartial 
charge  in  a  criminal  case  so  essentially  one- 
sided on  its  merits  that  the  same  evidence  In 
a  dvll  case  would  have  required  a  decision 
against  tbe  defendant  as  matter  of  law.  Tbe 
only  semblance  of  a  qnestton  of  fkct  oa  tiie 
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iiM»1tB  wst  whether  the  defendant  belleTCd 
that  she  had  the  right  to  use  the  name  of 
Davis  as  indorser  upon  the  note  of  Septem- 
ber 17,  1900.  The  defendant's  ezpresaed  be- 
lief In  that  regard  was  of  no  legal  conse- 
qnence*  and  constituted  no  defense  to  the 
charge  of  forgery,  unless  there  was  some 
colorable  ground  for  that  belief,  based  up(nt 
ttien  exlstliuc  facts.  People  v.  Stevens,  109 
N.  Y.  180,  16  N.  B.  68.  This  does  not  mean  a 
mere  belief  In,  or  hope  of,  subsequent  sanc- 
tion or  ratification  of  a  wholly  nnautboiised 
act,  but  a  belief  founded  upon  facts  In  ex- 
istence^ and  known  to  the  defwdant  at  the 
time  of  the  commission  of  the  act  which  Is 
challenged  as  a  forgery.  When  the  evidence 
of  the  defendant  v^aa  this  point  is  carefully 
scanned,  not  eren  the  subtle  and  Ingenious 
arguments  of  her  able  couns^  can  And  any- 
ttiing  of  genuine  substance  to  lay  bold  of. 
As  we  have  seen,  the  defendant  admitted 
that  Davis  bad  never  refused  her  requests 
for  Indorsemrat,  and  yet  she  bad  used  his 
name  upon  the  95,000  note  without  calling 
bis  attention  to  the  fact  The  defendant  ask- 
ed Davis  to  write  the  face  of  the  note  in 
tesne  tor  her,  without  any  intention  of  us- 
ing ,bis  name  thaeon  as  indorser;  but,  when 
tlie  cashier  of  the  bank  suggested  that  he 
would  like  the  name  of  Davis  as  an  indorser, 
she  straightway  went  to  the  latter's  office  to 
obtain  the  very  authority  which  she  now 
claims  to  have  then  had.  Falling  to  find  Da* 
vis,  toe  defendant  sought  him  a  second  time, 
and,  being  aj^ln  unsuccessful,  she  then,  for 
the  first  time,  concluded  that  he  would  sanc- 
tion  and  ratify  her  act,  although  there  was 
no  referraice  to  tbef  subject  in  any  of  tiieir 
subsequent  interviews.  It  is  In  the  light  of 
these  circumstances  that  the  cbarge  of  the 
Itrlal  court  is  to  be  Judicially  considered. 
Since  no  Isolated  extract  from  the  charge 
can  be  regarded  as  a  fair  index  of  its  tenor 
as  a  whole,  we  shall  content  ourselves  with 
the  observation  tha^  taken  in  Ite  entirely, 
and  read  In  the  light  of  the  evidence,  It  was 
a  reasonably  fair  and  Impartial  presmtetlon 
to  the  Jury  of  an  exceedingly  delicate  and 
troublesome  case.  It  is  no  argument  to  say 
that  the  parte  sdected  for  criticism  are 
fiiulty  and  vulnerable.  If  that  Is  to  be  the 
test  few  charges  will  survive  the  ordeal  of 
appellate  scrutiny.  The  question  Is  not 
wheth«  the  charge  is  perfect  but  whether 
under  it  the  case  was  fairly  submlttei^  to 
the  Jury.  Measured  by  this  stendard,  we 
think  there  Is  no  such  error  In  the  cbarge  as 
to  Call  for  a  reversal  of  the  Judgment  herein. 
The  Judgment  should  be  affirmed. 

BARTLETT,  J.,  concurs  with  O'BRIBN, 
J.  PAKKER,  C.  J.,  and  HAIQHT,  VANN, 
and  CULLEN,  JJ.,  concur  in  result  In  mem- 
oranda. WBBNEB,  J.,  reads  dissenting 
opinion. 

JodgmeiM  reversed,  etc. 


077  N.  T.  481) 

PEOPLB  ex  reL  BANK  POB  SAYINGS  IN 
CITY  OF  NEW  YORK  v.  MILIiBB, 

Comptroller. 

(Court  of  Appeals  of  Now  York.    Feb.  23, 
1904.) 

FRANCmSB  TAX-SAVINGS  BANKS— RUI^  FOB 
APPRAISAL. 

1.  Laws  1S96,  p.  869,  &  908.  «s  anwBded  by 
LawB  1901  p.  296.  c.  117,  requires  every  sav- 
ings bank  to  par  to  the  state  an  annual  tax  of 
1  per  cent,  on  the  par  value  of  tte  surplus  and 
undivided  earnings.  EtU  that,  Ih  ascertaining 
the  value  of  the  surplus  and  undivided  som- 
iogn  for  such  porposb  the  Comptroller  most 
appraise  the  bonds  and  secnrltiea  on  whldi  the 
surplus  is  Invested  at  their  market  value,  when* 
ever  such  value  is  less  than  the  par  value^ip 
accordance  with  the  provisions  of  Laws  1892, 
pp.  1900.  1901.  e.  689,  S§  123,  124,  authorlzins 
savings  banks  to  accumulate  a  surplus  sot  to 
exceed  16  per  cent,  of  their  deposits,  and  provid- 
ing that,  in  determining  the  per  cent,  of  sur^ 
plus  held  by  any  savings  bank,  its  interest-pay- 
ing stocks  and  bonds  shall  not  be  estimated 
above  their  par  value,  or  above  their  market 
value  if  below  par. 

Parker,  a  J.,  and  Martin  and  Venn,  JJ^  dis- 
senting In  part. 

Appeal  from  Supreme  Court,  Aj^lato  Di- 
vision, Third  D^artment 

Action  by  the  people,  on  the  relation  of 
the  Bank  for  Savings  In  the  City  of  N(>w 
York,  against  Natban  L.  Miller,  Comptroller 
of  the  state  of  New  York.  From  an  order 
of  tiie  Appellate  Division  (82  N.  Y.  Supp. 
621)  wtilch  modified,  and  affirmed  as  modi- 
fied, a  determination  of  defendant  on  an  ap- 
plication tar  revision  of  taxes  assessed 
against  the  relator,  the  rtiator  appeals.  Mod- 
ified. 

George  W.  Tnckersham,  tor  appellant 
John  Ganneen,  Atty.  0«i.  (William  H.  Wood, 
on  the  brief),  for  respondent. 

HAI6HT,  J.  We  are  satisfied  with  the 
determlaation  of  the  Appellate  Division  as 
to  all  of  the  items  and  questions  in  contro- 
vfvqy,  Willi  one  exception.  The  comptroller, 
in  ascertelnlng  the  value  of  the  relatw's 
surplus  and  undivided  earnings,  appraised 
the  bonds  twlonglng  to  the  relator  at  their 
face  value,  notwlthstending  the  fact  tbat  It 
appeared  that  the  market  valne  of  some  of 
the  bonds  was  less  than  their  &ce  value,  and 
that  the  difference  between  such  valuations 
amoonted  to  the  sum  of  f290,SOO.  The  ac- 
tion of  the  Comptroller  In  so  valuing  the  re- 
lator's securities  was  based  upon  his  construc- 
tion of  the  stetute,  to  the  effect  that  all  of 
the  secnrlUes  of  the  relator  were  required 
to  be  assessed  by  him  at  their  face  value. 

The  legislature,  by  chapter  117,  p.  20C,  of 
the  Laws  of  1901,  added  a  new  section, 
known  as  187b.  to  the  tax  law  (Laws  1896, 
p.  859,  c  908).  which  provides  as  follows: 
"Franchise  Tax  on  Savings  Banks.  Every 
savings  bank  Incorporated,  organized  or 
formed  under,  by  or  pursuant  to  a  law  of 
this  stete*  shall  pay  to  the  steto  annually 
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for  tlw  privilege  of  exeaMng  Its  corporate 
francUse  or  cairylnf  on  Its  bnslneM  In  such 
eorporste  or  or^nbsed  capacity,  an  annual 
tax  wblch  sball  be  equal  to  one  pw  centom 
(m  the  par  valne  of  Ita  robins,  and  undl- 
Tlded  earnings.**  It  will  be  observed  that 
the  statute  contains  no  prorlslon  for  the  tbI- 
nation  of  the  secnrlttes  held  by  the  bank  at 
their  "ftee  Tatae,"  but  Instead  thereof  the 
proTlBlm  Is  **the  par  value  of  Ite  surplus  and 
undiTtded  earnings."  The  surplus  may  con- 
sist of  propeMy  which  has  no  face  valuer  It 
may  consist  of  real  estate.  Savings  banks 
are  aathorised  to  Invest  the  money  of  Ite 
depositors  In  mortgages  npcm  real  estate,  anA 
It  Is  matter  of  common  kniowledge  that  nuny 
savings  banks  throoghout  the  state  have  had 
te  bid  In  upon  foreclosure  sale  many  parcels 
of  real  estate  up<m  which  loans  had  been 
made.  80  that,  while  It  nuy  be  conceded 
tiiat  the  words  "par  value"  ordinarily  are 
to  be  given  the  same  meaning  as  '"tace  val- 
ue,** when  applied  to  bonds  and  stoiiks  hav< 
tag  a  tace  valu^  yet,  when  used  as  apply- 
ing to  the  surplus  and  undivided  earnings, 
and  not  limited  to  bonds  and  stocks,  the 
meaning  may  be  very  different  In  de^- 
mlntag  the  l^lslative  Intent,  it  becomes  im- 
portant to  consider  what  was  meant  by 
"surplus  and  undivided  earnings."  By  refer- 
ring to  the  banking  law  (chapter  689,  p. 
1842.  of  the  Laws  of  1802),  we  find  provi- 
sions authorizing  the  trustees  ot  savings 
banks  to  accumulate  a  surplus  fund  for.  the 
security  of  depoattcw*— not,  bolrever.  to  ex- 
ceed IS  per  cent  of  the  deposits.  They  are 
also  to  regulate  the  rate  of  Interest  ot  divi- 
dends—not however,  to  exceed  five  per  cent- 
um per  annum  upon  the  deposits— and,  to 
case  the  surplus  amounts  to  more  than  15  pOT 
cent,  et  the  deposits,  the  trustees  are  re- 
quired at  least  once  to  three  years  to  divide 
such  accumulation  by  an  extra  dividend  eq- 
uitably among  the  deporitors.  Section  123. 
It  will  tbns  be  seen  that  the  surplus  to  sav- 
ings banks  is  ibo  15  per  cent  accumulated 
over  and  above  the  amount  due  depositors, 
and  the  undivided  earnings  ta  excess  ot  such 
accumulation,  and  that  as  to  the  undivided 
earnings,  they  are  required  to  be  divided 
among  the  depositors  as  often  aa  once  to 
three  years.  It  Is  upon  this  snrplns  and  un- 
divided earnings  that  llie  Legislature  baa 
authorized  the  importtton  of  a  franchise  tax 
equal  to  1  per  cent  thereof,  and,  in  ascer- 
taining the  value  thereof,  the  statute  express- 
ly provides  that  *1n  determining  the  per 
cent  of  surplus  held  by  any  savings  bank  Ita 
interest-paying  stocks  and  bonds  shall  not 
be  estimated  above  their  par  value  or  above 
their  market  value  If  below  par."  Section 
124.  It  appears  to  ns  that  these  statutes  are 
In  pari  materia;  that  ta  enacting  the  tax  law 
of  1901,  providing  for  a  franchise  tax  upon 
the  surplus  and  undivided  earnings  of  a  sav- 
ings bank,  the  Legislature  had  ta  mind  and 
Intended  to  Impose  the  tax  upon  the  surplus 
and  undivided  earnings  provided  for  by  the 


banking  law,  and  fhnefore  the  provisions  of 
that  law  control  the  manner  of  determining 
the  value  <tf  the  surplus  to  be  taxed.  The 
provisions  of  the  statute  that  taterest-paying 
stocks  and  bonds  shall  not  be  estimated 
"above  their  market  valu^  if  below  par;**  is 
just  and  reasonahle.  It  may  be  tliat  tUs 
bank  is  possessed  of  otiier  bonds  whoae  mar- 
ket Talue  is  above  par.  and  that  the  amonnt 
thereof  would  equal  ot  exceed  the  amonnt  ot 
the  loss  by  reason  of  those  whose  valoe  Is 
below  par.  But  this  tact  ft  snch  It  be^  can- 
not affect  ttie  qneatlon.  The  next  bank  as- 
sessed may  be  possessed  of  secnrltlee,  none 
of  which  may  liave  a  value  above  par.  and 
many  of  which  may  liave  a  value  vOTy  great- 
ly below  par.  It  has  never  bem  the  legis- 
lative  purpose  to  require  property  valued  tor 
assessment  to  be  appraised  above  ita  aetoal 
and  true  value,  even  if  it  had  the  power  to 
do  BO,  and  we  do  not  think  that  such  was  the 
legislative  Intent  ta  enacting  the  statute  ta 
question. 

The  order  of  tiie  Appellate  Division  and 
the  determination  of  the  Comptroller  should 
be  further  modified  by  deducting  from  the 
valuation  of  the  surplus  and  undivided  earn- 
ings the  sum  of  $296,800,  and  the  tax  should 
be  computed  upon  the  balance  remaining, 
and  the  assessment  as  so  modified,  should 
be  afflrmed,  without  coete  of  this  appeal  to 
either  party. 

GRAY,  O'BRIEN,  and  CULLEN,  JJ.,  con- 
cur. PARKER.  C.  J.,  and  MARTIN  and 
VANN.  JJ.,  dissent  as  to  modification  only. 

Ordered  accordingly.  * 


an  N.  T.  46G) 

In  re  SLT. 
(Conrt  of  Appeals  of  New  loA.   Feb.  S3* 
1904.) 

mOHWATft-ALTSRATtON— MODIFICATION  OT 
DECISION. 

1.  Where,  on  appeal  from  a  dedsion  ot  com* 
misaiooers  appointed  in  proceedings  under  Laws 
1890,  p.  1177,  c.  668.  and  the  amendmeiita 
thereto,  for  the  alteration  of  a  hlxhway,  a 
conntT  conrt  modified  the  decMon  tit  the  con- 
misstoDers  of  its  own  motioo,  and  afflrmed  the 
modified  decision,  the  modification  ahoflld  be 
stricken  out 

Appeal  from  Supreme  Oonrt  Appritate  Di- 
vision, Fourth  D^artment 
-  In  the  matter  ot  the  petition  of  William  P. 
Sly  for  the  appotatment  of  commissioners  to 
proceedtags -for  the  alteration  of  a  highway 
In  the  town  of  WoodhuU.  From  an  order  of 
the  Appellate  Division  (79  N.  Y,  Supp.  1148) 
affirming  an  order  of  the  county  conrt  mod- 
ifying a  decision  of  commls^oners,  HOTaee 
D.  Baldwta  appeals.  Modified. 

Horace  D.  Baldwta,  ta  pra  per.  Elbert  IL 
Worth,  for  respondent 

WBRNEB,  J.  In  all  esseottal  partlcobu^ 
except  one,  this  proceeding  tar  the  alteiatlaii 


Digitized  by 


Google 


PBOFUB  T.  AHEBICAK  LOAM  St  IBUST  Oa 


UOS 


of  a  btshvaj  Beems  to  faare  been  conducted 
In  substantial  conformity  with  the  provisions 
ot  the  hlfhway  law  (Laws  1890,  p.  1177,  e. 
668).  The  ^ceptlon  referred  to  Is  tbe  mod- 
ification by  the  county  court  of  ttie  decision 
of  the  commisBloners  in  respect  to  the  con- 
stmctlon  and  maintenance  of  a  "cattle  pass^ 
across  the  proposed  highway.  The  decision 
of  the  commissioners  directed  that  the  town 
of  Woodhnll  should  bnild  a  suitable  and  suf- 
ficient cattle  pass  across  the  highway,  as  al- 
tered, between  the  parts  of  appellant  Bald- 
win's fann  to  be  s^arated  by  the  altered 
highway.  Upon  the  appellant's  motion  to 
Taca1»  in  toto  the  decision  of  the  commls^ 
■loners,  the  county  court  modified  the  same 
by  directing  that  tbe  damages  awarded  to 
the  appellant  should  be  Increased  by  adding 
thereto  the  sum  of  $50,  that  the  town  of 
Woodhnll  be  relloTed  from  building  the  cattle 
pass,  and  that  the  ei^ellant  Baldwin  should 
be  allowed  to  build  the  same  at  his  own  ex- 
pense. This  modification  not  only  increased 
the  money  award  to  the  appellant,  but  It  also 
added  te  the  burdens  to  be  assumed  and 
borne  by  him,  and,  as  it  was  not  asked  for 
by  either  party.  It  should  not  have  been  or- 
dered by  the  county  court,  even  If  it  had  the 
power— a  question  which  we  do  not  now  as- 
sume to  dedda 

Tbe  ruling  of  the  county  court  in  this  re- 
gard Is  not;  however,  of  sufficient  Importance 
to  require  a  reversal  of  the  final  order  here- 
in, and  we  therefore  modify  the  same  by 
striking  out  the  modification  of  the  county 
court  as  above  set  forth;  and,  as  thus  mod- 
ified, the  order  appealed  from  Is  affirmed, 
without  costs  to  either  party. 

PABKBR,  C.  J.,  and  GRAt,  HAIGHT, 
HABTIN,  and  GULLON,  JJ.,  COtt- 

car. 

Ordered  acoordlnglT. 


an  N.  T.  417) 

PBOFIJB  r.  AMEBIGAN  LOAN  * 
TBUST  CO. 

la  le  8IMM0NB. 

(Ocmrt  oC  Appeals  of  New  York.  Feb.  28. 
1901) 

CORPORATIONS-DISSOLUTION— DlSTHlBU'nON 
AHONO  CRBDITORB— COSTS. 
1.  Rule  80  of  the  Supreme  Court,  relating  to 
the  filing  of  exceptions  to  referees'  reports,  be- 
ing a  general  nue  of  practice,  and  prOTiding 
that  the  report  shall  become  absolate  unless 
exceptions  are  filed  within  eight  days  after  serv- 
ice of  n<Mce  of  the  filing  of  the  same.  In  so 
far  as  It  conflicts  with  Code  Civ.  Froc.  1  1788, 
directing  the  final  Judgment  in  an  action  to 
dissolve  a  corporation  to  provide  for  s  fair  dis- 
tribution of  the  property  of  the  corporation,  and 
tt  tbe  proceeds  tbereoi;  in  tbe  proportions  pre- 
•erlbe^  1^  law,  must  yield  to  the  provlMons 
of  the  special  statute;  and  anpreferred  credit- 
ors whose  claims  have  been  duly  admitted  are 
entitied  to  a  reasonable  distribution,  thougli 
some  of  them  failed  to  file  exceptioas  to  the  ref- 


eree's  report  allowing  Interest  to  the  preferred 
creditors,  and  were  not  represented  on  appeals 
from  the  judgment  entered  thereon,  which  If 
reversed,  and  by  which  the  fond  is  created. 

2.  Wh««  creditors  of  a  corporatloo  in  Invi^ 
untary  dissolution  appear  In  the  Court  of  Ap- 
peals by  attomejB,  and  take  an  active  part  m 
obtaining  the  fond  wlilch  Is  thereafter  distribu^ 
ed  among  the  unpreferred  creditors,  and  in 
determining  the  bsAS  of  distribution,  they  are 
entitled  to  costs  of  the  appeal,  payable  oat  ta 
the  fund. 

Motion  by  the  receiver  of  defendant  for 
a  recall  of  the  remittitur  and  a  reargument, 
or  an  amendment  of  tbe  remittitur;  also  mo- 
tion by  Bauer,  Koester  &  O'Connor  for  a  re- 
argument  Reargument  denied.  Motion  to^ 
amend  rmlttltor  granted. 

For  former  opinion,  see  69  N.  EL  429i 

WUliam  S.  Opdyke,  Alfred  Opdyke,  Charles 
W.  Dayton,  James  Dunne,  and  John.  M.  Har- 
rington, for  the  motion.  O.  P.  Metcalf,  Clar- 
ence B.  Tbomall,  Barclay  E.  V.  McOorty,  and 
James  Anderson  Hawes,  opposed. 

WERNEIR,  J.  It  will  be  remembered  that 
the  appeals  herein  were  taken  from  an  order 
of  the  Appellate  Division,  First  Department, 
providing  for  distribution  among  tbe  unpre-- 
ferred  creditors  of  the  American  Ixian  & 
Trust  Company,  an  insolvent  corporation 
whose  affairs  are  In  process  of  liquidation  In 
an  action  for  dissolution  brought  under  tbe 
statute.  By  the  terms  of  the  charter  of  this 
trust  company,  loans  to  it  by  savings  banks 
were  made  preferred  debts.  ■  In  allowing  the 
claims  of  certain  savings  banks  under  this 
statutory  preference,  the  referee  to  whom  the 
matter  was  referred  added  interest  up  to  the 
time  of'  making  his  report;  and  this  was 
held  to  be  an  error,  upon  the  theory  that,  un- 
less liie  assets  were  sufficient  to  pay  all 
claims  in  full,  with  Interest,  no  Interest  ac- 
cruing after  the  date  of  the  appointment  of 
the  receiver  could  be  allowed  to  preferred 
creditors  as  against  impreferred  creditors. 
People  T.  American  Loan  ft  Trust  Co.,  172 
N.  T.  871,  65  N.  E.  200.  That  decision  result- 
ed in  a  net  fund  of  176,864.12,  which  was 
applicable  to  the  claims  of  unpreferred  cred- 
itors. Out  of  this  fund  the  referee  awarded 
the  sum  of  $58,987.95  to  Bauer,  Koester  £ 
O'Connor,  unpreferred  creditors,  and  the  bal- 
ance of  ¥16,S76.17>  was  directed  to  be  dis- 
tributed among  the  other  unpr^erred  cred- 
itors as  a  whole.  With  modifications  not  ma- 
terial here,  the  Appellate  Division  affirmed 
the  order  confirming  that  report  Prom  that 
order  cross-appeals  were  taken  to  this  court, 
which  resulted  In  a  modification  to  the  ef- 
fect that  Bauer,  Koester  Jk  O'Connor  were 
not  entitled  to  preference  over  other  unpre- 
ferred creditors,  and  that  the  whole  fund 
must  be  distributed  ratably  among  all  of  the 
unpreferred  creditors  who  were  before  this 
court  People  v.  American  Loan  ft  Trust  Co., 
177  N.  Y.  231,  69  N.  a  429. 

Upon  these  motions  for  reai^ment  and 
amendment  of  nmlttltttr.  ve  bare  before  ns 
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not  0017  an  tli«  parties  who  participated  In 
the  argument  ot  the  cross-appeals,  but  also  a 
-large  number  of  nnpreferred  creditors  who 
were  not  before  this  court  by  their  own  at- 
tomej^s  either  as  appellants  or  respondents, 
althoagb  tbelr  claims  were  duly  admitted  or 
proved  before  the  refere&  These  latter  cred- 
itors now  appear  by  tbelr  attorney,  and  ask 
to  Intervene  on  the  ground  that  they  are  en- 
titled  to  share  In  the  distribution  of  the  fund. 
The  ground  for  these  motions  for  reargument 
Is  tliat  the  court  overlooked  or  misapprehend- 
ed the  question  before  It.  That  question  was 
whether  Bauer,  Eoester  &  O'Oonnor,  as  un- 
preferred  creditors  who  bad  promptly  filed 
exceptions  to  the  referee's  report  allowing  In- 
terest to  prefwred  creditors,  were  entitled  to 
a  preference  over  other  nnpreferred  credit- 
ors, who  had  either  filed  no  exceptions,  or 
had  tardily  filed  them  aunc  pro  tunc,  purso- 
ant  to  leave  of  the  court 

We  did  not  overlook  or  misapprehend  the 
question  Involved,  for  we  held  that  rule  80 
of  the  Supreme  Court,  relating  to  the  filing 
of  exceptions  to  referees'  reports,  being  a 
general  rule  of  practicfe,  must  give  way  to  a 
positive  statute  directly  applicable  to  this 
special  proceeding.  The  rule  of  practice  re- 
ferred to  (30)  provides  that  In  references  oth- 
er than  for  the  trial  of  Issues  In  an  action,  or 
for  computing  the  amount  due  In  foreclosure 
cases,  the  report  "shall  become  absolute  and 
stand  In  all  things  confirmed,  unless  excep- 
tions thereto  are  filed  and  served  within 
eight  days  after  service  of  notice  of  filing  of 
the  same,"  This  Is  the  mie  relied  upon  by 
Baner,  Eoester  &  O'Connor.  The  statute 
(section  1793,  Code  Civ.  Proc.)  directs  that 
the  final  judgment  In  an  action  to  dissolve  a 
corporation  "must  provide  for  a  Just  and  fair 
distribution  of  the  property  of  the  corpora- 
tion, and  of  the  proceeds  thereof,  among  Its 
fair  and  honest  creditors,  In  the  order  and 
In  the  proportions  prescribed  by  law,  in  case 
of  the  voluntary  dissolution  of  a  corpora- 
tion." This  is  the  statute  which  we  Invoked 
on  behalf  of  all  the  unpreferred  creditors  be- 
fore the  court  This  rule  and  statute  are  Ir- 
reconcilable. It  Is  obvloos  at  a  glance  that 
there  can  be  no  Just  and  fair  distribution  of 
the  assets  of  a  corporation  among  Its  fair  and 
honest  creditors,  if  a  proceeding  like  this  Is 
simply  a  race  of  diligence  in  conforming  to 
a  rule  of  practice.  It  seems  too  clear  for 
lengthy  discussion  that  when  there  Is  a  con- 
flict between  a  general  rule  of  practice  and 
a  special  statute  directly  applicable  to  a  pro- 
ceeding, the  special  statute  must  control,  and 
the  general  rule  of  practice  must  yield. 
There  Is  nothing  new  In  the  statute  referred 
to.  Rev.  St  (2d  Ed.)  pt  S,  c.  8,  tit  4,  |  79. 
provides  Cor  the  order  of  payment  of  debts 
of  corporations  In  case  of  voluntary  dissolu- 
tions; and  Code  Civ.  Proc  |  1793,  dh-ects 
that  distribution  In  a  case  like  the  one  at 
bar  shall  be  the  same  as  "in  case  of  the  vol- 
untaxr  dlsBolntlon  of  a  ctoiranitloD.'*  Ia  eas> 


es  of  voluntary  dissolution  of  a  corporatSon, 
a  receiver  Is  to  make  payments  of  debts  to 
those  whose  claims  have  been  exhibited  and 
ascertained  in  the  following  order:  "(1)  All 
debts  entitled  to  a  preference  under  the 
Laws  of  the  United  States.  (2)  Judgments 
•actually  obtained  against  such  corporation, 
to  the  extend  It  the  value  of  the  real  estate 
on  which  tbey  shall  respectively  be  Uens. 
(8)-  All  oth«>  creditors  of  snch  corporation,  in 
proportion  to  their  respective  demands,  with- 
out giving  any  preference  to  debts  due  on 
specialties." 

As  early  as  1837  our  court  of  chancery 
held  that  "the  provisions  of  the  Revised  Stat- 
utes relative  to  proceedings  against  corpo- 
rations In  equity  contemplate  an  equal  dis- 
tribution among  all  the  creditors,  without 
reference  to  the  time  tn  which  their  req>ec- 
tive  debts  accrued,  although  tbe  creditor  up- 
on whose  application  a  receiver  Is  appointed 
has  actually  proceeded  to  Judgment  and  exe- 
cution against  the  company."  Lowne  v. 
American  Btre  Ins.  Co.,  6  Paige.  485.  And 
In  1848  the  same  court  decided  that  s  cred- 
itor of  a  corporation  who  files  a  btU  to  ob- 
tain satisfaction  of  his  debt  does  not,  by  bis 
initiative,  obtain  a  preference,  but  the  whole 
of  the  property  and  effects  of  the  corporation 
must  be  sequestered  for  the  benefit  of  all 
ita  creditors  ratably,  except  as  to  preferences 
created  by  the  federal  laws,  or  by  virtue  of 
Hens  upon  real  estate  under  Judgments  or 
decrees.  Uorgan  v.  N.  T.  &  A.  R.  Co.,  10 
Paige,  290,  40  Am.  Dec  244.  The  policy 
of  the  law  In  the  distribution  of  corporate 
assets,  as  Indicated  by  theee  statutes  and  de- 
cisions, is  that  "equality-  is  equity,"  and  by 
that  rule  our  decision  herein  seems  to  be 
correct  Our  decision  was  that  "all  the  un- 
preferred creditors  before  the  court  on  this 
appeal  stand  upon  an  equal  footing,  and  are 
entitled  to  a  ratable  division  among  them 
of  the  fund  In  dispute.**  The  receiver  now 
asks  to  be  advised  whether  "the  court  consid- 
ered that  all  those  unpreferred  creditors 
whose  claims  have  been  admitted  in  this  pro- 
ceeding.  but  who  are  not  represented  by 
their  own  attorneys  upon  said  appeals,  were 
represented  before  the  court  by  the  receiver." 
This  request  by  the  receiver  Is,  as  we  have 
stated,  Biv>plemented  by  the  application  of  a 
number  of  unpreferred  creditors,  whose 
claims  were  duly  proved  or  admitted,  but 
who  did  not  appear  by  tbelr  own  attorneys 
upon  the  argument  of  these  appeals,  for  leave 
to  now  intervene  for  the  purpose  of  protect- 
ing their  interests.  Our  decision  was  intend- 
ed to  include  not  only  those  creditors  who 
were  in  court  by  their  own  counsel,  but  all 
those  other  creditors  whose  claims  were  duty 
proved  or  admitted,  and  who  were  tbttefore 
represented  by  the  recelvw  upon  appeal  to 
this  court  The  receiver  ot  a  corporation 
is  the  officer  of  the  court  appointing  bim. 
and  his  possession  of  the  corporate  property 
la  tbft  poflsessloD  at  fhm  emut  Atty.  Goo.  t. 
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Guard.  Mnt  life  Ins.  Oo,  77  N.  T.  277.  By 
parity  of  reasoDing  It  must  follow  that  the 
distribution  of  corporate  assets  hy  the  receiv- 
er Is  distribution  by  the  court  A  recelTer 
In  such  case  represents  the  corporation,  Its 
credlton;  and  Its  stockholders  (Atty.  Gen.  t. 
Onard.  Mut.  Life  Ins.  Co.,  supra),  aud  hence 
the  receiver's  appearance  In  all  matters  re- 
lating to  the  liquidation  of  the  corporate  af- 
fairs must  be  deemed  an  appearance  for  all 
concerned,  except  when  tbere  Is  a  conflict 
between  the  receiver  and  those  interested.  In 
which  event,  of  course,  they  appear  for  them- 
selves. This  view  seems  to  be  In  consonance 
with  the  provisions  of  the  statutes  above  re- 
ferred to.  Section  17»8  of  the  Code  of  am 
Procedure  directs  that,  in  an  action  for  the 
Involuntary  dissolution  of  a  corporation,  dis- 
tribution of  its  assets  shall  be  made  as  "In 
case  of  the  voluntary  dissolutlott  of  a  corpo- 
ration." The  statute  relating  to  voluntary 
diseolutioD  of  corporations  (Bev.  St  pt.  3,  c. 

tit  4,  f  79)  provides  for  a  dlstrlhutlon  In 
the  manner  set  forth  In  the  above-quoted  poi^ 
tions  thereof  "among  all  those  who  shall 
have  exhibited  their  claims  as  creditors,  and 
whose  debts  shall  have  been  ascertained." 

Upon  further  reflection,  we  are  inclined  to 
think  that  those  creditors  who  did  appear  In 
this  court  by  their  ovni  attorneys,  and  who 
have  taken  an  actlTe.  part  in  wresting  the 
disputed  fund  from  those  not  entitled  to  1^ 
and  In  settling  the  basis  of  dlsttlbutlmi,  are 
entitled  to  costs  of  this  appeid,  payable  ovt 
of  the  fund. 

Motions  for  reargument  denied,  without 
costs.  Motion  tm  amendmeat  of  remittitur 
granted  so  far  as  It  may  be  necessary  to 
Indicate  more  dearly  what  creditors  are  en- 
titled to  share  in  tbe  distribution,  and  so  as 
to  Include  the  foregoing  provision  tor  costs. 

PABKBB,  a  J.,  and  (VBRIBN,  BART- 
LBTT.  MARTIN,  VANN,  and  GUhUBS, 
eaacm. 

Motion  for  rea^ment  denied.  Motion  to 
ammd  remittitur  granted. 


(XTt  N.  T.  478)   

STRAUS  et  aL  V.  AMERICAN  PUBLISH- 
ERS' ASS'N  et  al. 

(Oenrt  ot  Appeals  of  New  Twk.   Feb.  28» 

1904.) 

MONOPOLIES— SAUB  OF  DNCOPTRIOHTBD 
BOOKS. 

1.  Pabllshers  rcvresentlng  9CE  per  cent,  of  the 
books  published  Id  the  United  Statea,  and  90 
per  cent  of  tbe  book  trade,  entered  Into  an 
agreement  that  all  copyrighted  books  pnbllahed 
by  any  of  them  after  a  specified  date  should  be 
publiBhed  and  sold  at  retail  at  net  prices;  that 
such  books  and  bU  other  boobs,  whether  pabllsh- 
cd  by  them  or  not,  or  copyrighted  or  not,  sboold 
be  sold  to  those  booksellers  ooly  who  would 
maintain  the  retail  net  price  of  inch  copyright- 
ed books  for  one  year,  and  to  those  only  who 
would  sell  books  at  wholesale  to  bo  ens  knowa 


to  them  to  cut  inch  net  retail  price,  «r  whose 
names  should  be  ^ven  to  them  dt  the'aaaoda- 
tioD  as  persons  who  cnt  such  prices;  that  all 
that  shonld  be  required  to  restrain  a  bookaeller 
from  selling  to  one  who  had  beeD  blacklisted 
was  that  bis  name  should  be  given  to  him  by 
the  association  as  one  who  cots  prices,  flew 
to  prevent  the  sale  of  any  books  of  any  kind  or 
at  any  price  to  any  dealer  who  resells  copy- 
righted boobs  at  less  than  the  arbitrary  net 
price,  whether  such  dealer  be  a  member  of  the 
association  or  not,  and  therefore  an  agreement 
to  interfere  with  the  free  j^ursuit  of  a  lawful 
business—that  of  dealing  m  books  which  are 
not  protected  by  copyright—and  therefore  in  vio- 
lation of  Laws  1899,  p.  1S14,  c  690,  enacted 
to  prevent  monopolies  and  pronibit  restraint  of 
trade. 

Gray  and  Bartlett,  iJ^  dissenting. 

Appeal  from  8u|^reme  Ooort,  i^pellato  IH- 
TlBlon,  First  Department 

Action  by  Isidore  Straus  and  others,  emn- 
posing  the  firm  <tf  R.  H.  Macy  A  Co.,  against 
the  American  PubUsbera'  Association  and 
others.  From  an  order  of  the  Appellate  Divi- 
sion (8S  N.  Y.  Supp.  271)  reversing  a  Judgment 
sustaining  a  donnrrer  to  the  oomplalnt,  de- 
fendants appeal.  Affirmed. 

See  84  N.  Y.  Bupp.  1147. 

St^hen  H.  Olln  and  Thaddeus  D.  Kemie- 
son,  for  appellants.  John  G.  GarUide  uul 
Bdmond  B.  Wise,  for  respondents. 

PARKBB,  a  J.  Chief  Justice  Marshall 
said  long  ago,  In  Grant  t.  Raymondt  6  Pet 
218,  241,  8  L.  Bd.  376:  "To  promote  the 
progress  of  useful  arte  is  the  Interest  and 
p<dlcy  of  every  enlightened  government  It 
entered  Into  the  views  ot  the  Cramers  of 
our  Constitution,  and  the  power  *to  promote 
tbe  progress  of  science  and  useful  arts,  by 
securing  for  limited  times  to  authors  and 
invratwa,  the  ^elusive  right  to  their  re- 
spective writings  and  discoveries,'  is  among 
those  expressly  given  to  Congress.  • '  •  • 
It  Is  the  reward  stlpuiatBd  for  the  advan- 
tages derived  by  the  public  from  the  exer- 
tions of  the  individual,  and  Is  intended  as  a 
stimulus  to  those  exatlons.  The  laws  which 
are  passed  to  give  effect  to  this  purpose 
ought,  we  think,  to  be  construed  in  the  spirit 
In  which  they  have  been  made,  and  to  exe- 
cute tbe  contract  fairly  on  the  part  of  tbe 
United  States,  where  the  full  benefit  has 
been  actually  received.  If  this  can  be  done 
without  transcending  the  intention  of  the 
statute,  or  countenancing  acts  which  are 
fraudulent  or  may  prove  mischievous.  Tbe 
public  yields  nothing  which  It  has  not  agreed 
to  yield;  it  receives  all  which  It  has  contract- 
ed to  receive.  The  full  benefit  of  the  discov- 
ery after  Its  enjoyment  by  tbe  discoverer  for 
fourteen  years  Is  preserved,  and  for  his  ex- 
clusive Hijoyment  of  It  during  that  time  the 
public  faith  la  pledged." 

That  case  and  many  others  were  condd- 
ered  recently  by  the  United  States  Supreme 
Court  In  Bement  v.  National  Harrow  Co.,  186 
U.  S.  70,  22  Sup.  Ct  747,  46  L.  Ed,  1058,  Mr. 

Justice  Peckham  writing.  After  an  exarofp*. 
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Uon  of  the  caaei  which  nuT  be  said  to  r»> 
Rtrlct  the  exoqitionB  which  out  of  a 

proper  exradse  of  the  police  power,  of  the 
■tate-«f  whidli  Patterson  t.  Kaitucky,  87 
U.  8.  501,  24  L.  Ed.  1115,  to  an  Uloatratlon— 
he  Bays  (186  U.  8.  01.  22  Snp.  Gt  756.  46  L. 
Ed.  1058)  ^  "Notwithstanding  these  excep- 
tions, the  general  rule  is  ahaolnte  freedom 
In  the  use  or  sale  of  rights  nndw  the  patent 
laws  of  the  United  States.  The  yerjr  object 
of  these  laws  Is  monopoly,  and  the  rule  is, 
wltii  few  excqitlons,  that  any  condltlous 
which  are  not  in  their  Tery  natnre  Ul^I 
with  regard  to  this  kind  of  pr<^;»erty,  Imposed 
by  the  patentee  and  agreed  to  by  the  licensee 
for  the  right  to  maQufacture  or  use  or  sell  the 
article,  will  be  upheld  by  the  courts.  The 
&ct  that  the  conditions  In  the.  contracts  keep 
up  the  monopoly  or  fix  prices  does  not  render 
them  illegal." 

That  reasoning  is  employed  as  to  patent 
rights.  It  is  eqoally  applicable  to  copyrights, 
the  protection  of  which  was  perhaps  the  lead- 
ing object  of  the  association  and  agreement 
attacked  in  this  action.  And  It  p(^tB  to  the 
principle  underlying  the  decision  In  the  Park 
A  Sons  Co.  Case,  ITS  N.  T.  1,  67  N.  B.  136, 
62  li.  B.  A.  632,  upon  which  defendants  ap- 
parently rest  th^  claim  that  the  Judgment 
of  the  Appellate  Division  should  be  reversed. 
But  there  to  a  feature  in  this  case  not  to  be 
found  In  that  one,  and  which  requires  a  dif- 
ferent Judgment  than  the  one  rendered  there- 
in, which  will  now  be  pointed  out 

While  the  leading  object  of  this  associa- 
tion and  agreement  purports  to  be  to  secure 
to  the  owner  and  publisher  of  copyrighted 
books  that  protection  which  the  federal  gov- 
ernment permits  them  to  enjoy  for  the  rea- 
sons stated  by  Chief  Justice  Marshall,  supra, 
It  does  not  stop  there.  It  also  affects  the 
right 'of  a  dealer  to  sell  books  not  copyrighted 
at  the  price  he  chooses,  or  to  sell  at  all,  if 
he  fails  to  comply  with  the  rules  of  the  as- 
sociation. A  combination  creating  a  mo- 
nopoly of  the  sale  of  books  not  protected  by 
copyright  offends  against  the  law  of  this 
state  as  much  as  if  it  related  to  bluestone 
(Cumminga  v.  Union  Blueat»ne  Co.,  164  N. 
T.  401,  fiS  N.  B.  525,  62  L.  B.  A.  262,  79  Am. 
St  Bep.  665)  or  to  envelopee  (Cohen  t.  Ber- 
lin &  Jones  Envelope  Co.,  166  N.  T.  292,  59 
N.  £L  906);  and  acc(H-dlng  to  this  complaint 
which  must  be  accepted  as  true  on  this  re- 
view, such  an  outcome  to  not  only  possible, 
but  probable.  But  It  to  not  of  moment 
whether  such  a  result  is  probable  or  not  for 
the  test  to  be  applied  to,  what  may  be  dtme 
under  the  agreement? 

Beference  to  the  comptolnt  makes  it  dear 
that  the  association  has  und^taken  to  pro- 
vide for  the  practical  exclusion  from  the  busi- 
ness of  selling  books  not  protected  by  copy- 
right all  who  refuse  to  be  bound  by  the  rules 
of  the  association.  And  It  appears  from  the 
complaint  that  the  practical  constructlOD  giv- 
m  to  this  agnsement  by  those  operating  to- 


gether under  It  to  that  If  «  dealer  Is  suspect- 
ed of  selling  copyrighted  books  at  lees  tbaa 
the  arbltiazy  net  price  It  to  Qolte  sofllcient 
to  exclude  him  from  selling  books  altogether. 
The  agreraient  nowbwe  suggests  that  It  to 
the  object  of  the  ftssodatlon  to  contnd  the 
sale  of  books  not  protected  by  copyright  In- 
deed, the  object  of  the  association  seems  te 
be  merely  to  protect  the  copyrighted  boolm. 
But  while  the  other  pert  of  the  scheme  la 
apparently  sought  to  be  hidden.  It  to  after  all 
uncovered  1^  the  clauses  authwizing  the  ex- 
clusion itf  any  members  of  the  aasodatlm,  or 
those  who  refuse  to  be  bound  by  Its  nde^ 
from  selling  books  of  any  description. 

The  flftoentb  paragraph  of  the  complaint 
alleges  "that  during  the  year  1900  a  number 
of  prominent  publishers,  Including  defeud- 
ants,  ber^btfore  described  as  publtobera, 
for  the  purpose  of  securing  to  themselves  an 
unreasonable  and  extortionate  profit  and  at 
the  same  time  with  Intent  to  prevent  compe- 
tition in  the  sale  of  books,  and  tot  the  pur- 
poae  of  establishing  and  maintaining  the 
prices  <tf  all  books  published  by  them,  or  any 
ct  them,  and  all  books  dealt  In  by  them,  or 
any  of  them,  and  preventing  competition  in 
the  sale  thereof,  unlawfully,  illegally,  and 
contrary  to  the  public  policy  and  the  atatutea 
of  the  state  of  New  York  *  •  •  combin- 
ed and  associated  themselves  together,"  etc. 
The  sixteenth  paragraph  refers  to  the  meth- 
od of  OTganlzatlon,  and  the  fact  of  the  adop* 
tlon  of  a  resolution,  and  an  agreement  to 
carry  out  their  object;  while  the  seventeoith 
atates  the  natnre  of  the  agreement  aa  fol- 
lows: 'That  as  a  part  of  aaid  unlawful 
scheme  and  combination  the  memlwrs  of  said 
association  agreed  that  such  net  copyrighted 
books,  and  all  other  books,  whether  coftj- 
righted  or  not  cr  whether  pubUshed  by  them 
or  not  should  be  sold  by  them  to  those  book- 
sellers only  who  would  maintain  the  retail 
net  price  ot  such  net  copyrighted  books  for 
one  year,  and  to  those  booksellers  and  Jobbers 
only  who  would  furthermore  sell  booka  [the 
word  "copyrighted"  to  omitted  at  thto  point] 
at  wholesale  to  no  one  known  to  them  to  cut 
or  sell  at  a  lower  figure  than  such  net  retail 
price,  or  whose  name  would  t>e  given  to  them 
by  the  association  as  one  who  cut  such  pri- 
ces." 

It  will  be  seen  that  while  the  leading  ob- 
ject of  this  portion  of  the  agreement  appar- 
ently to  to  maintain  the  retail  net  price  of 
copyrighted  books,  it  operates  in  fact  so  aa  to 
prevent  the  sale  of  books  to  dealers  who  sell 
books  of  any  kind  to  one  who  retails  copy- 
righted books  at  less  than  the  net  retail  price. 
And  the  agreement  further  provides  that  evi- 
dence shall  not  be  required  by  the  bookseller 
or  jobber  In  order  to  restrain  him  from  sell- 
ing to  one  who  has  been  blacklisted,  but  that 
all  that  shall  be  required  to  govern  hto  afr 
tlon,  and  to  prevent  him  from  selling  to  such 
a  person,  shall  be  that  the  name  baa  been 
given  to  him  by  the  assoctotioa  aa  vtm  who 


Digitized  by 


Google 


K.T.) 


BTBAVB  ▼.  AUBBIOAH  FDBLIBHKBS*  ASm. 


U09 


cuts  Buuh  net  prices.  It  bas  been  admitted, 
and  must  be,  that  tbe  agreemeot  may  be  bo 
worked  oat  as  to  deprive  a  dealer  from  sell- 
ing any  books  whatever,  tbtu  breaUns  up  bis 
business.  ' 

But  It  la  said  tbat  Is  only  Intended  as  a 
punishment  for  one  who  refuses  to  be  bound 
by  the  wishes  of  the  owner  of  the  copyrlsbt- 
ed  book  as  to  Its  selling  price;  In  other  words, 
tbat  the  assoclaticm  Inflicts  upon  him  the 
penalty  of  a  destroctlon  of  bis  business,  be* 
cause  of  bis  refusal  to  abide  by  the  rules  of 
tlie  association.  It  Is,  of  course,  of  no  con- 
sequence how  this  course  of  action  may  be 
described  by  tbose  who  Inirented  It,  for  If 
It  be  the  fact  that  the  combination  which 
agrees  to  exclude  others  from  an  unprotected 
business  violate  tbe  statute,  then  It  matters 
not  what  excuse  may  be  offered  for  it  It  Is 
the  excnse,  not  the  statute,  which  must  give 
way. 

The  eighteenth  paragraph  of  the  complaint 
contains  what  purports  to  be  a  practical  con- 
struction given  to  this  agreement  by  the 
members  of  the  association.  It  states  '*that 
Id  pursuance  of  said  unlawful  comblnatlm 
and  agreement  said  American  Booksellers' 
Association  and  Its  members  have  continu- 
ously co-operated  with  and  assisted  tbe  Amer- 
ican Publishers'  Association  and  the  members 
thereof  In  establishing  and  maintaining  prices 
of  such  books,  and  preventing  competition 
In  the  supply  and  sale  of  the  same,  and  stUl 
continues  so  to  do;  and  plaintiffs  say  that, 
In  compliance  with  said  agreement,  neither 
said  associations  nor  any  of  the  members 
thereof  will  sell  or  supply  books  at  any  price 
to  any  dealer,  whether  a  member  of  said  as- 
sociation or  not,  and  whether  such  books  are 
copyrighted  or  not,  or  are  not  published  by 
said  American  Book  Publishers'  Association 
or  Its  members,  wbo  resells,  or  is  suspected 
of  reselling,  such  copyrighted  books  at  less 
than  the  arbitrary  net  price  fixed  by  said  un- 
lawful combination,  nor  will  the  said  assocta- 
Uoa  nor  any  of  their  members  sell  m  sn^ly 
any  books  whatever  to  any  one  wbo  resells, 
or  Is  suspected  of  reselUnit  such  copyrighted 
books  to  any  dealer  who  thereaftra  sells  tbe 
same  at  less  than  such  arbitrary  net  price." 

Here,  then,  we  have  a  practical  construe* 
tlon  of  the  agreement— one  put  npon  It  by  the 
parties  to  It— and  It  Is  such  a  construction 
as  the  language  empl(^ed  calls  for.  And  It 
discloses  that  the  parties  wbo  are  acting  un- 
der the  agreement  assume  It  to  be  tb^  right 
and  their  duty  by  virtue  of  it  not  to  s^l  or 
permit  to  be  sold  books  of  any  kind  or  at  .any 
price  to  any  dealor  "who  resells  or  Is  sns- 
pected  ot  reselling  copyrighted  books  at  less 
tiian  the  arbitrary  net  price,"  whether  such 
dealer  be  a  member  of  the  association  or  not 
The  intended  effect  of  this  is  to  prerent  any 
dealer  wbo  la  even  suspected  of  reaelUng 
copyrighted  books  at  less  than  tbe  net  price 
frtnn  obtaining  botAs  at  any  price  or  on  any 
terma,  whether  copyrighted  or  not  And  it 


does  not  stop  there,  for  tbe  members  of  tbe 
association  agree  not  to  supply  bim  any 
books  at  any  price,  whether  he  resells  copy- 
righted  books  or  not  at  less  tiian  tbe  arbi- 
trary net  price,  provided  be  Is  suspected  ot 
selling  to  any  dealer  who  thereafter  sells  tbe 
same  at  less  than  such  arbitrary  net  price. 
And  this  means— inasmuch  as  the  members 
rqnesent  96  per  cent  of  the  publishers  and 
90  per  cent  of  the  business  done  in  the  book 
trade— tbat  he  may  be  practically  driven  out 
of  the  business  if  any  one  chooses  to  8njq>ect 
that  a  dealer  to  whom  be  has  sold  booki  baa 
resold  them  at  less  titan  the  price  fixed. 

The  members  of  the  association,  therefore, 
have  entered  into  an  agreement  which  by  its 
terms— as  we  read  It  and  as  they  have  con- 
strued It  In  their  eTeryday  working  under  it 
—undertakes  to  Interfere  with  the  free  pur- 
suit in  this  state  of  a  lawful  budness  In 
which  any  member  of  the  community  has  a 
right  to  engage— a  business  In  which  a  mo- 
nopoly Is  not  secured  by  tbe  federal  statutei^ 
namely,  that  of  dealing  In  books  which  are 
not  protected  by  copyrighte;  and  hence  It  Is 
In  violation  of  chapter  690,  p.  1514, 1 1,  Laws 
1889,  which  provides:  "Bwy  contract,  agree- 
ment arrangement  or  ennUnation  whereby 
a  monopoly  in  the  manufacture,  production 
or  sale  in  this  state  of  any  article  or  commod- 
ity of  common  nse  is  or  may  be  created,  es- 
tebllshed  or  maintained,  or  wberel^  compe> 
titlon  in  this  state  in  the  supply  or  price  of 
any  such  article  w  commodity  is  or  may  be 
restrained  or  prevented,  or  whereby  for  tiie 
purpose  of  creating;  establishing  or  main- 
taining a  moDopoIy  within  this  state  of  the 
mannfaetnre,  production  or  sale  of  any  such 
article  or  commodity,  the  free  pursuit  In  this 
stete  of  aby  lawful  boalnesB,  trade  or  occu- 
pation la  ae  may  be  restricted  or  prevented. 
Is  hereto  declared  to  be  against  public  pollcj. 
Illegal  and  void." 

The  order  should  be  affirmed,  with  costs. 

GRAT,  J.  (dissenting).  This  case^  as  It 
comes  before  ns.  presento  a  complaint  al- 
leging tbat  tbe  plaintiffs  have  suffered  Injury 
and  damage  as  the  result  of  unlawful  combi- 
nations and  assodatims  entered  Into  by  the 
defendants,  either  in  the  form  of  the  Ameri- 
can Publishers*  Association  or  In  the  form  of 
the  Amalcan  Booksellen^  Association,  which 
were  intended  to  estobllsb  and  to  maintain 
the  retail  net  prices  fixed  on  copyrighted 
bo(A»  by  their  publishers.  A  demurrar  Inter- 
posed by  the  defendanto  to  the  complaint 
was  sustained  by  tbe  court  at  Special  Term, 
but  it  has  been  overruled  by  the  Appellate 
Division,  and  that  court  has  certified  to  us 
this  question:  "Are  the  facte  steted  In  the 
complaint  in  this  action  sufficient  to  consti- 
tute a  cause  of  action?"  In  determining  this 
question  we  must  regard  as  admitted  all  the 
material  facte  alleged  by  tbe  plaintiffs. 
Though  their  complaint  la  steted  At  ctmrid- 
wable  iBDgOij  much  of  tt  la  tnattar  of  dascr^ 
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tton  or  tht  statement  of  legal  concloaloiie. 
The  pifllntlfffl  iNrnduct  a  department  store  la 
the  of  New  Yaik,  under  the  name  of  R. 
H.  Mac7  A  Oo^  and  among  the  departments 
Is  me  for  the  sale  of  books  and  publtcattoas 
In  genmiL  Tbey  hare  a  large  capital  Invest- 
ed In  ttaeir  general  business,  and  thdr  hook 
department  Is  one  of  the  largest  In  the  coon- 
try,  which  latter  £act  is  alleged  to  he  due  to 
the  cheaper  inloe  placed  vpon  the  bot^  and 
publications  under  a  system  of  sales  tot  cash 
only.  It  appears  that  publlshen  who 
at  retail,  and  other  booksellraa,  had  not  ad- 
hered to  the  "list  prices"  at  which  books 
were  advertised  or  offered  tor  sale  at  retail, 
but  were  accustomed  to  give  large  and  llb«al 
discounts  to  those  familiar  with  trade  cus- 
toms, and  the  purchasing  public,  discovering 
that  fact,  was  giving  Its  custom  to  such  deal- 
era  as  the  plalntiflta.  who  had  placed  fixed 
prices  upon  their  books.  In  1900,  to  meet  a 
condition  from  which  the  poblUihig  business 
was  sufterlng,  about  85  per  cent,  in  numbor 
and  In  «ctent  of  business,  of  the  pubUsbcn 
of  all  kinds  of  books  and  magasines,  formed 
the  American  Pabllshws'  AssodatUm,  which 
uiwn  its  organisation,  and  In  ardss  "to  pre- 
vent the  cutting  OT  reducing  of  prices  on 
copyright  books  published  by  the  members  of 
the  said  association,*'  adcqpted  a  resolutlni, 
and,  with  Its  members,  entered  Into  an  agree- 
ment "by  which  each  of  tiie  members  ot  tiie 
association  agreed  that  all  oopyrlghted  books 
published  any  of  them  after  May  1,  1901, 
should  be  pubUshed  and  sold  at  retail  at  net 
prices—that  is,  the  published  price  thflreof— 
and  not  be  subject  to  any  discounts."  They 
further  agreed,  as  Hie  complaint  states  It, 
"that  such  net  ctqtyrigbted  bo<^  and  all 
other  IxmAs,  whether  cojiyrlghted-or  not,  or 
whether  published  them  or  not,  sliould  be 
sold  by  them  to  those  booksdlers  only  who 
would  maintain  tiie  retail  net  price  of  such 
net  copyrighted  booka  tor  one  year,  and  to 
tbme  booksellwa  and  Jobbers  only  who  would 
fnrthermwe  sdl  books  at  wholesale  to  no 
one  known  to  them  to  cut  or  etil  at  a  lower 
figure  than  such  net  retail  price,  or  whose 
name  would  be  given  to  them  by  the  associa- 
tion as  one  who  cut  such  net  prices."  There- 
after the  PubllshenT  Association  caused  to  be 
organized  the  Amerlcafi  Beoksellers*  Asso- 
ciation, to  co-operate,  as  It  Is  alleged,  in  the 
'*nulawful  purpose  of  maintaining  the  price 
of  copyright  books  and  preventing  competi- 
tion In  the  sale  thereof,  and  in  the  supply  ot 
all  books,  v^etfaer  copyrighted  or  not"  In 
the  eftectuatlon  of  this  purpose  the  two  tuh 
sodationa  have  eo-opoated,  and,  because  ci 
Uielr  agreement  neither  of  them,  nor  any  of 
their  members,  it  Is  allied,  "will  sell  or  sup- 
ply bo(^  at  any  price  to  any  dealer,  whether 
a  mnabcr  of  said  association  or  not  and 
whether  such  books  are  copyrl^ted  or  not 
or  are  not  published  by  said  American  Bqoik 
Publishers'  AsBodatlou  or  its  members,  who 
resells,  or  Is  suspected  of  zeaaiUng,  such 


copyrl^ted  books  at  less  than  the  arUtxaiy 
net  price  fixed  fay  said  unlawful  comblnatli^ 
nor  will  the  said  assodatlhns  nor  any  ot  thdr 
members  sell  or  supply  any  bocdn  whatever 
to  any  one  who  resells,  w  Is  suqiected  of  re- 
selling, such  copyrighted  books  to  any  dealer 
who  thweafter  s^s  t2te  same  at  less  than 
such  avbltrary  net  price." 

In  these  statements,  taken  from  the  com- 
plaint  may  be  found  the  gist  of  this  suK,  and 
all  that'ls  necessary  to  be  centered.  In  my 
opinion,  in  the  determination  of  the  question 
whether,  by  aucb  comblnatlona  and  agree- 
ments, the  defendants  have  violated  the  law. 
Other  allegation^  r^te  to  ttie  refoaal  of 
the  plaintiffs  to  Join  In  tuch  comMnatkms; 
to  the  methods  adopted  by  the  defendanta  to 
prevent  others  from  seUIng  booka  to  Uie  plaln- 
tlffB,,by  "blackUatlng"  them  In  the  book  bual- 
ness,  and  by  the  use  of  coercive  and  Intim- 
idating measures;  to  the  establishment  by 
the  defendante  of  a  system  of  espionage^  in 
order  to  secure  Information  as  to  the  sonross 
of  plaintiffs'  supplies  ot  books;  and  that  as 
tba  result  ot  these  agreemente  and  ttf  tiie 
methods  adopted  to  mal»  them  effectual, 
publishers  of  books  and  book  dealos  have 
refused  to  sell  books  at  any  price  to  the 
plalntltti^  to  their  damsge.  The  relief  asked 
la,  in  substance^  the  adjudication  ot  ibe  un- 
lawfulness of  the  combination  and  of  the 
nullity  of  the  agreement  alleged,  and  that  an 
injunction  Issue  restraining  action  by  the  de- 
fendants under  their  agrecnnent  ot  any  na- 
tiue  which  may  make  it  effectual  against 
the  plaintiffs,  and,  as  incidental  to  such  eqat 
table  relief,  an  award  of  damages  Is  asked. 
.  Whatever  else  Is  In  this  complaint  to  bat 
subsldlaiT  to,  and  In  demoostratlon  at,  tbe 
real  cause  of  grievance,  which  la  that  In 
order  to  maintain  the  retail  net  price  ot  a 
dVTriSlited  boiA  as  fixed  by  Its  publlsber, 
tlw  dtfendants  had  entered  into  a  combina- 
tion and  had  agreed  with  each  other  that 
they  would  only  sell  to  tboao  In  the  trsde 
who  would  agree  to  maintain,  and  to  aariat 
In  maintaining,  the  net  retail  price,  and  that 
^tj  would  not  deal  at  all  with  those  wbo 
nefused  strict  oooperatlon  In  such  reqwet, 
whether  that  was  shown  in  the  conduct  of 
thehr  own  sales,  or  In  the  selling  to  others 
known  by  them  to  be  "cutting"  the  net  prke^ 
That  I  regard  as  the  gravamen  ot  this  suit. 

At  the  time  of  the  doing  of  the  things  al- 
leged In  the  oomplatot  to  have  been  unlaw- 
ful, there  was  upon  the  statute  books  of 
this  state  an  act  which  had  (or  Ito  object  tbe 
prevention  of  monopolies  and  the  pnAlbltloii 
of  restralnte  upon  trade  and  conuna>ce. 
Chapter  680,  p..  1614,  Lawa  1889.  This  stat- 
ute^ commonly  called  the  '*Antl-Tmst  Lav," 
contains  three  sections.  The  first  section  has 
a  threefold  purpose— In  declaring  to  be 
agataist  public  policy,  ill^l,  and  void  every 
oontraet  or  combination  whereby  a  monop- 
oly in  the  manufacture,  productiM,  or  sale 
In  thlaateto  of  "any  article  w  eommodltar  of 
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common  a»e"  may  be  created  or  "wbereby 
competition  In  tbls  state  In  the  supply  or 
price  of  any  such  article  or  commodity  ia  or 
may  be  restrained  or  prevented*"  or  where- 
by the  free  pursuit  of  any  lawful  business 
may  be  restricted  or  prerented.  I  am  un- 
able to  see  bow  that  any  bat  the  second  pro- 
vision of  this  section  can  bear  upon  the 
present  controversy,  because  the  owner  of 
the  copyright  has  a  monop<^  under  federal 
laws,  and  because  the  agreement  complained 
of  does  not  restrict  the  pursuit  of  the  book 
business  to  localities  or  to  penpna,  or  others 
wlae  than  for  the  purpose  of  preventing  the 
cutting  by  any  one  of  the  price  of  a  copy- 
righted book,  through  the  threatened  with- 
drawal of  all  business  relations  with  such 
person.  Section  2  of  the  act  makes  it  a  mis- 
demeanor, ponisbable  by  fine  and  Imprlsoo- 
ment,  for  any  person  or  corporation  to  enter 
into  any  such  contract  or  comblnatloiL  The 
third, section  provides  that  the  Attorney  Gen- 
en.1  may  bring  an  action,  In  behalf  of  the 
people^  against  any  person  or  corporate 
agency,  to  restrain  the  doing  in  this  state 
of  any  act  in  consummation  of  any  contmct 
or  comblnatfon  therein  prohibited. 

The  argument  in  behalf  of  tbe  plaintiffs 
la  largely,  if  not  wholly,  based  upon  tbls 
statute.  I  regard  its  prohibitory  provisions, 
however,  as  bat  the  declaration  of  a  state 
policy,  which  is,  to  use  the  language  of  the 
opinion  in  Matter  of  Davles,  168  N.  Y.  89, 
101.  61  N.  B.  118.  120,  66  L.  B.  A.  865,  "little 
more  than  a  codification  of  the  common  law 
upon  the  subject."  The  contracts,  agree- 
ments, arrangements,  and  combinations  pro- 
hibited by  this  statute  were  condemned  at 
common  law;  but  they  did  not,  as  this  stat- 
ute does,  subject  those  who  entered  into 
them  to  criminal  punishment,  or  make  them 
amenable  to  restraint  at  the  suit  of  the  peo- 
ple. It  might  possibly  be  well  said  of  this 
statute  that,  introducing  no  new  rale  of  law, 
It  now  makes  the  contracts  or  combinations 
mentioned,  which  before  were  unenforce- 
.able,  unlawful  and  criminal  offenses,  and  tbe 
subject  of  preventive  Judgments,  at  the  In- 
stance of  the  law  officer  of  the  state. 

If,  then,  the  statute  makes  the  position  of 
the  complainants  no  stronger  at  law  than  ft 
was  before  Its  passage,  it  seems  to  me  that 
the  decision  of  this  case  should  be  controlled 
by  our  decision  in  Park  &  Sons  Co.-  t.  Na- 
tional Druggists'  Association,  1'^  N.  T.  1.  67 
N.  E.  136,  62  L.  B.  A,  632.  Indeed,  the  de- 
cision of  that  case  was  made  after  the  pas- 
sage of  chapter  883.  p.  310.  of  tbe  Laws  of 
1897.  of  which  the  act  in  question  la  but  tbe 
continuation,  and  re-enactment,  and  the  ex- 
istence of  the  law  upon  the  statute  books 
was  not  ignored;  for  it  was  expressly  re- 
ferred to  by  Judge  Martin.  In  his  dissenting 
<4)]nlon.  as  a  declaration  of  tbe  policy  of  the 
state  with  reference  to  combinations  of  tbe 
nature  of  those  described.  It  was,  in  my 
49lnlon,  quite  as  aotlioiltatlTft  iq^n  the 


question  of  the  lawfulness  of  thB  «clstlng 
combination  aimed  at  in  the  Park  Case;  fw, 
being  a  continuing  arrangement,  it  could  not 
be  exempt  from  the  operation  of  the  act 
The  action  of  the  plalntfffs  in  the  Park  Case 
was  to  have  declared  illegal  the  course 
adopted  for  conducting  the  business  of  the 
sale  of  proprietary  medicines,  as  devised  and 
carried  on  by  the  defendants  through  their 
association,  under  the  title  of  the  National 
Druggets'  Association.  The  plahitift  was  a 
corporation  engaged  in  the  business  of  manu- 
facturing proprietary  or  patent  medicines 
and  of  dealing  in  the  sale  of  such  goods. 
The  assodatlon  was  composed  of  wholesale 
and  Jobbing  druggists,  and  of  proprietors 
and  manufacturers,  who  manufactured  and 
Bold  their  own  proprietary  articles,  or  chem- 
ical preparations.  Its  active  membership  con- 
trolled more  than  90  per  cent  of  the  whole- 
sale and  Jobbing  trade.  The  plan  which  the 
assodatian  had  adopted  and  was  acting  un- 
der was  to  require  the  manufacturers  to 
compel  tbe  purchasers  of  their  goods  to  con- 
tract, as  selling  ag^ts,  to  maintain  Oxed  sell- 
ing prices.  In  consideration  of  receiving  a 
certain  fixed  discount  or  rebate.  In  order  to 
maintain  a  uniform  Jobbing  price  for  fixed 
quantitiea,  and  also  a  retail  selling  price  by 
the  dni^lats.  which  th^  were  to  agree  to 
maintain,  it  was  agreed  on  the  part  of  the 
manufacturers,  at  the  Instance  of  the  whole- 
sale and  Jobbing  dru^sts,  that  tliey  would 
confine  their  sales  to  persons  named  on  a  list 
furnished,  as  being  those  who  would  faith- 
fully observe  the  prices  and  fwndltlons  nam- 
ed by  the  manufacturers.  The  plalntlfF  in 
that  case  refused  to  unite  with  the  defend- 
ants, insisted  upon  its  right  to  sell  proprie- 
tary goods  at  such  prices  as  It  saw  fit  and 
sought,  by  Its  action,  to  restrain  the  defend- 
ants from  continuing  their  efforts  to  pre- 
vent it  from  purchasing,  and  the  manufac- 
turers from  selling  to  it  their  goods,  by  way 
of  threats  and  by  methods  of  intimidation 
not  materially  unlike  those  complained  of  In 
the  present  case.  In  that  case  the  object  of 
tbe  combination  was  to  establish  uniform 
jobbing  prices  and  retail  selling  prices  for 
proprietary  goods,  and  the  plan  was  to  en- 
force compliance  through  the  threatened  re- 
fusal of  the  proprietors  and  manufacturers 
to  sen  to  dealers  who  would  not  maintain 
the  retail  price.  Between  the  two  cases 
there  are  differences  in  details  of  the  nieth- 
ods  availed  of;  bat  while  tbe  self-defensive 
or  preventive  arrangements  piay  have  been 
more  stringent  and  radical  in  the  one  than 
in  the  other  case,  the  legal  principle  Is  not 
affected.  The  tttort  in  each  c^  was  to 
make  effective  an  agreement  vritb  respect  to 
the  fixing  and  maintenance  of  the  retail  price 
of  an  article  as  much  proprietary  In  tbe  one 
as  In  the  other  case,  and  tbe  differences  In 
the  plan  adopted,  ifi  sum,  aro  rather  of  de- 
gree; that  Vb,  in  the  present  case  the  defend- 
aota  have  agreed  to  refoae  to  liave  any  bnal- 
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iWH  dMllDfS  With  ttiOM  bookeellers  who 
would  not  eo-opemto  t»  the  fullest  extent  In 
maintaining  salea  <it  copTrlghted  books  at 
the  retell  price  fixed  their  publishers.  It 
was  held  In  the  PaiA  Case  that  the  iwoprle- 
tors  of  the  goods  thrae  in  question  had  the 
rlffbt  to  adopt  such  a  plan  with  respect  to  the 
disposal  thereof  as  they  saw  fit,  and  that  no 
one  could  complain.  The  plan  was  not  In 
restraint  of  trade;  tor  while,  as  it  was  said 
by  Judge  Halght  "It  la  true  that  it  does 
away  with  the  rannpetltion  among  dealers  as 
to  prices,  it  creates  no  restrictitm  upon  them 
as  to  the  quantities  that  th^  may  be  able 
to  sen,  or  the  territory  within  which  they 
may  confine  their  transactions;  and  upcKi 
the  questioD  of  prices  we  must  bear  in  mind 
that  the  goods  are  covered  by  patent  rights 
and  trade-marks,  which  give  the  proprietors 
the  ezcluaive  right  of  specifying  prices  at 
which  the  articles  shall  be  sold,  and,  follow- 
ing this,  the  right  also  to  require  dealers  to 
maintain  the  prices  specified."  This  plan 
was  not  against  public  policy,  it  was  held, 
because  public  policy  "commends  the  con- 
duct of  business  in  such  a  way  as  to  serre 
all  consumers  alike,"'  and  "one  of  the  car- 
dinal and  chief  principles  of  the  plan  adopt- 
ed is  the  establishing  of  a  uniform  price  by 
proprietors,  which  necessitates  the  service  of 
all  persons  alike  throughout  the  United 
States."  Chief  Judge  Parker  also,  speaking 
for  the  majority  of  the  court  in  the  Park 
Case,  was  of  the  opinion,  with  reference  to 
the  charge  in  the  complaint  that  the  whole- 
sale dealers  could  be  proceeded  against  be- 
cause they  compelled  some  or  all  of  the 
manufacturers,  against  th^  will  and  In- 
clination, to  refuse  to  sell  their  goods  to 
plaintiff,  by  threats,  intimidation,  and  black- 
listing, as  evidenced  by  the  agreements  and 
written  plans  of  the  association  and  the  de- 
clared purpose  of  the  members  to  carry  them 
out  to  the  letter,  that  the  defendants  were 
not  doing  anything  except  what  they  had  a 
right  to  do.  In  that  case  the  court  divided 
in  opinion  upon  the  sole  question  whether 
the  agreement  alleged  was  vicious,  as  oper- 
ating in  restraint  of  trade  and  In  prevention 
of  competition.  It  is  difficult  for  me  to  see 
wherein  the  decision  in  the  Park  Case  Is  not 
controlling.  The  l<^cal  and  consistent  ap- 
plication of  its  doctrine  must  result  in  sus- 
taining the  demurrer  here. 

I.  can  discover  nothing  in  the  purpose  of 
these  defendants  which  is  morally  wrong, 
or  which  would  deserve  condemnation  at 
common  law.  There  is  no  combination  to  re- 
strain competltiou  among  themselves,  but 
simply  an  agreement  among  themselves  to 
bring  about  more  healthful  conditions  in  a 
certain  branch  of  the  general  bookselling 
trade  hy  the  maintenance  of  a  uniform  fixed 
retail  i^loe  on  a  copyrighted  book;  that  is  to 
my,  they  agree  that  publishers  of  copyright- 
ed books  shall  fix  the  net  price  at  which 
socta  books  shall  be  sold  at  retail,  and  that 


those  prices  most  be  observed  1^  all  dealas, 
at  the  peril  to  them,  If  they  sndersell.  nt  hav. 
ing  business  relations  whoUy  severed.  That 
the  publisher  of  a  copyrighted  book  may  fix 
Its  price  cannot  very  well  1m  denied,  and  If, 
by  reason  of  a  large  nundia  of  pablishers 
combining  In  s  plan  to  conipsi  the  net  retail 
price  to  be  oniversally  adhered  to  in  sales, 
competition  may  be  restrained,  that  Is  but 
an  incident  of  the  execution  of  a  lawful  plan. 
How  can  it  be  said  that  the  statute  In  ques- 
tion Is  operative  in  such  a  case,  where  the 
copyright  constitutes  a  monopoly  which  the 
federal  government  has  granted  to  the  pnb- 
Usher?  The  subject  of  these  protective  agree- 
ment»-^e  very  kernel,  as  we  may  say,  of 
the  combination— was  the  resolve  of  publlsb- 
ers  to  maintain  throughout  the  trade,  and 
everyT^here,  a  net  retail  price  for  copyright- 
ed books,  and  that  was  to  be  enforced  to  the 
extent  of  refusing  to  have  any  business  deal* 
IngB  with  those  sellers  of  books— whether  in 
treaty  with  the  defendants  or  not— who  re- 
foued,  or  connived  at  the  refusal  of  others, 
to  sell  at  the  price  fixed.  How  was  this  nn- 
la^ol?  Doubtless,  this  resolution  was  of  a 
stringent  and  wholesale  nature;  but  is  it 
tnharm<ailou8  with  the  exclusive  or  monopo- 
listic nature  of  the  federal  grant  of  letters 
of  copyright?  I  do  not  think  so.  When,  In 
innovation  of  the  common  law,  the  Congress 
of  the  United  Stetes  exercised  Its  constlto- 
tlonal  power  to  enact  copyright  and  patent 
laws,  It  was  the  purpose  that  authors  and  In- 
ventors should  have  monopolies  in  the  own- 
«nbip  and  disposition  of  the  subject  of  13m 
patent  or  copyright  It  does  not  seem  to  me, 
therefore,  that  any  plan,  however  radical, 
which  is  adopted  for  the  protection  of  the 
enjoyment  of  the  monopoly,  and  especially 
one  which  simply  results  in  producing  abso- 
lute uniformity  of  price  rates,  can  be  said  to 
be  within  the  o[>eration  of  the  state  law 
against  combinations  and  agreemente  toe  the 
creation  of  mon<q)oUes  or  for  the  preveaitlon 
of  competition. 

The  United  States  Supreme  Court,  In  its 
consideration  of  the  act  of  Congress  known, 
commonly,  as  the  "Sherman  Anti-Trust  Act" 
(passed  July  2, 1890,  26  Stat.  209.  c.  047  [U.  S. 
Comp.  St  1901,  p.  8200]).  which  declared  that 
"every  ctmtract.  combination  in  the  form  of 
a  trust  or  otherwise,  or  conspiracy  In  n- 
straint  of  trade,  or  commerce,  among  the 
stetes,"  etc,  was  illegal,  has  Interpreted  It  as 
aiming  only  at  a  contract  or  combInati(m 
which  has  tot  it»  direct  purpose  the  restraint 
of  interstete  trade  or  commerce,  and  as  not 
CMUpiBhending  a  case  where  the  restraint 
was  an  incidental  result  Anderson  v.  U.  8.. 
171  U.  B.  604,  10  Sup.  Ct  00.  48  U  Ed.  800. 
In  that  case,  by  the  by-laws  of  an  association 
tts  members  were  forbidden  to  buy  or  sell 
cattle  from  or  to  traders  not  members  at  the 
exchange,  or  to  buy  fnnn  commlsri<m  men 
who  bought  from,  or  sold  to.  nonmembm. 
The  United  States  sought  to  dissolve  the 
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datlOD.  and  to  enjoin  the  members  from  car- 
rying out  tiielr  exclusive  rales,  apou  the  the- 
ory  that  they  were  engaged  In  interstate 
commerce.  But  the  federal  Supreme  Ooort 
held,  if  that  were  so,  that  nerertheless  the 
combination  was  not  within  the  purview  of 
the  statute,  and  that  the  agre^nent  did  "not 
restrict  com];>etltlon  among  the  defendants 
for  the  class  of  cattle  dealt  In  bj  them." 

At  common  law  those  combinations  were 
condemned,  wherein  the  persons  in  comblna- 
tlOQ  had  agreed  between  themselves  to  re- 
strict the  production  and  the  supply  of  some 
article  of  prime  necessity,  for  the  reason  that, 
u  constituting  an  Immediate  restraint  upon 
trade  and  upon  competition,  It  was  a  detri- 
ment to  the  public,  and  hence  contrary  to 
public  policy.  They  were  not  condemned 
legislation  as  illegal  and  criminal,  but  the 
courts  refused  to  enforce  the  agreement 
What  the  law  of  thla  state  aims  at,  In  under- 
taking to  stamp  any  of  the  described  com- 
binations and  contracts  as  an  unlawful  and 
criminal  act,  is  to  prevent  an  agreement  be- 
ing carried  out  between  persons  which  looks 
to  the  restraint  of  competition  between  them- 
selves In,  and  to  the  controlling  of  the  produc- 
tiim  and  price  of,  articles  of  common  use.  It 
was,  upon  a  reasonable  reading.  Intended  to 
operate  upon  contracts  whose  direct  effect 
was  to  restrain  trade,  or  to  prevent  competi- 
tion between  Its  parties,  within  this  stat^ 
and  Its  operation  should  not  be  extended  to 
cases  where  the  effect  was  an  incident  at 
some  plan  not  Itself  unlawful.  And,  as  I 
have  before  suggested,  the  monopolies  aimed 
at  were  those  which  the  contract  of  the  com- 
bination might  create,  and  clearly  not  those 
whicb  were  created  by  the  law  of  the  lani 

But  this  contract  of  the  cofnblnation,  an- 
alyse It  how  you  may,  had  no  other  reason 
or  purpose  than  to  protect,  In  as  drastic 
wayi  as  the  parties  could  devise,  the  trading 
business  of  publlsha-s  of  copyrighted  books. 
Thei  e  was  no  ''pooling"  In  the  arrangement; 
nor  was  there  any  restraint  Imposed  npcm 
Hie  parties  to  It  as  to  comi>etition  in  the 
ivoductlon  and  the  sale  of  some  article,  wbldi 
all  were  engaged  In  producing  and  which  all 
were  free  to  supply.  The  contract  did  not 
extend  to  micopyrighted  books,  other  than  by 
way  of  penalty,  as  the  refusal  to  deal  In 
them  might  be  incidental  to  the  refusal  to 
deal  with  booksellers  who  would  not  live  up 
iOt  or  who  would  not  oo-operate  In,  an  agree- 
ment to  maintain  the  net  retail  price  of  a 
ccqiyrighted  book.  It  Is  not  unlawful  for 
a  person  to  refuse  to  deal  with  others,  as 
Ids  Jndgmoit  or  taocj  may  impel  him.  His 
businees  is  bis  own,  and  the  only  limitation 
Upon  his  pursuit  of  It  is  that  he  shall  not 
Interfere  with  the  legal  rights  of  others.  It 
seems  to  me  that  what  be  may  lawfully  do 
kimself  be  may  milte  with  others  In  doing, 
if  of  some  common  advantage.  See  Park  A. 
Sons  Co.  r.  National  Druggists'  Association, 
Bnpni;  Anderson  t,  U.  S.,  siqna;  Macaul^  t. 


TIemey,  19  R.  t  256,  33  Atl.  1,  87  L.  R.  A. 
4!»,  61  Am.  St.  Rep.  770;  Bohn  Manufactuiv 
Ing  Co.  V.  Hollis,  64  Minn.  223,  55  N.  W. 
1119.  21  U  R.  A.  337,  40  Am.  St  Rep.  819. 
Combinations  for  the  prevention  of  competi- 
tion have  been  commonly  understood  to  be 
made  between  those  who  themselves  have 
been  competitors  in  the  particular  business, 
and  who  enter  Into  an  agreement  with  each 
other  to  regulate  the  price  of  the  particular 
article  of  necessity  traded  in.  The  agree- 
ment alleged  b«:e  Is  not  of  that  nature.  If 
the  law  Is  violated  by  this  agreement.  It  is 
not  because  competition  between  the  parties 
is  to  be  suppressed,  for  their  object  Is  solely 
to  maintain  the  net  retail  prices  which  they, 
as  publlsbWB,  have  rightfully  fixed  on  the 
copyrighted  bCK^  they  are  selling.  What 
competition  Is  prevented  must  be,  plainly, 
that  Incidentally  occurring  between  book- 
sellers who,  for  some  advantage  to  be  gained 
in  their  business,  would  stil  such  books  un- 
der the  retail  price  fixed  by  their  publishers. 
But  If  that  Is  the  test  to  be  applied  to  the 
l^Uty  of  the  combination  or  of  the  agree- 
ment attacked.  It  appears  to  me  to  be  an 
extraordinarily  inaccurate  one,  and  quite  be- 
yond tiie  intuit  of  a  statute  Buppoasd  to 
iDcorpwate  the  common-law  rule. 

To  summarize,  as  It  has  been  well  done  in 
tiie  argnm«it  of  tiie  appellants'  counsel:  The 
purpose  of  th.e  parties  to  this  contract,  to 
maintain  one  price  for  the  same  book  to  all 
retail  buyers,  was  limited  to  copyrighted 
books  published  by  members  of  the  American 
Publishers'  Association,  and  did  not  extend 
to  uncopyrighted  books,  whether  published 
by  such  members  or  by  others.  Nw  was 
any  party  restrained  from  selling  uncopyright- 
ed books,  and  unopyrlghted  books  only,  to 
any  person,  provided  such  person  does  not 
buy  or  sell  copyrighted  books  pntdlshed  by 
the  members  of  that  association.  It  Is  only 
to  dealers  who  themselves  iDSlst  upon  selling 
at  retail  tbe  copyrighted  books  of  the  mem- 
bers of  the  association  at  prices  less  than 
tiie  net  prices  fixed  by  the  publishers,  or  who 
Insist  tqion  reselling  at  wholesale  such  copy- 
ri^ted  books  ta  such  dealers,  that  tbe  par- 
ties to  the  combination  are  restrained  from 
selling. 

I  am  led  to  tbe  condoritm,  after  a  care- 
fnl  consldention  of  the  question  presented, 
upon  principle  as  iqron  the  authority  of  the 
Park  Case,  that  the  question  cotifled  should 
be  answered  In  tiie  negative^  and  therefore 
I  think  that  the  order  of  the  Appellate  Dlvl* 
slon  should  be  reversed,  and  that  the  order  of 
the  Special  Term  should  be  affirmed. 

BARTLBTT,  J.  (dissenting).  I  agree  with 
the  opinion  of  Judge  GRAY.  The  agreement 
attacked  has  for  ite  sole  object  the  proteo> 
tkm  of  copyrighted  books.  I  eonjdd«'  the 
construction  given  to  it  by  Judge  ORAT  is 
logical,  conducive  to  the  best  Interests  at 
trade,  and  consists  with  the  latest  utter- 
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ance  of  this  court  on  the  subject— Park  & 
Sons  Oo.  T.  National  Druggists'  Association, 
175  N.  Y.  1.  67  N.  B.  136,  62  L.  B.  A.  632. 
It  cannot  be  reasonably  said  tbat  a  publisher 
of  books  protected  by  popyrlgbt,  and  a  dealer 
in  books  generally,  may  not  say  to  bis  cns- 
tomers  in  the  trade  that  If  they  cut  the  prices 
of  bis  copyrighted  books  he  will  sever  busi- 
ness relations  absolntely.  If  this  be  so— and  I 
do  not  understand  It  can  be  successfully  que** 
tioned— why  may  not  any  number  of  men 
similarly  sltnated  agree  to  adopt  that  policy} 
There  is  a  phase  of  this  case  that  has  not 
been  specially  discussed,  but  which  may  be 
considered  by  way  of  argument  The  re- 
fusal to  maintain  trade  relations  with  a  given 
individual  is  an  inherent  right  which  erery 
person  in  business  may  exercise,  tor  reasons 
be  deems  safflcient  or  for  no  reason  what- 
ever.  It  is  a  part  of  that  liberty  of  action 
which  the  Gonstitutiona,  state  and  federal, 
guaranty  to  the  citizen.  This  case  discloses 
one  of  the  saddest  phases  of  our  modern  busi- 
ness life.  It  is  a  well-known  fact  that  the 
great  department  stores  of  the  country  bare 
encroached  upon  many  lines  of  trade  entirely 
distinct  from  the  main  and  legitimate  busi- 
ness In  which  they  are  engaged.  As  an  11- 
Inatratlon,  a  dry  goods  establishment,  enga- 
ged In  selling  a  vast  uumbtt  of  articlea 
legitimately  related  to  Its  business,  conclodes, 
In  order  to  promote  Its  principal  trade,  to  of- 
fer for  sale  books,  furniture,  druggists'  sun- 
dries, and  numerous  other  articles  that  need 
not  be  mentioned,  at  cut  prices,  representing 
only  the  cost  of  production,  and  oftentimes 
far  below  it  The  inevitable  effect  of  tills 
policy  is  to  draw  a  large  number  of  people 
to  these  estabUshmHits,  and  in  the  final  re- 
sult the  dealer  makes  good  his  losses  in  the 
outside  trade  by  the  prices  be  obtains  In 
bis  legitimate  business.  It  may  be  fairly  as- 
sumed that  the  general  business  Is  conducted 
at  a  profit  The  result  is  that  a  large  num- 
ber of  the  retail  dealers  in  the  various  kinds 
of  articles  thus  undersold  are  driven  out  of 
business,  many  of  them  at  a  time  of  life 
when  they  are  unable  to  reinstate  them- 
selves In  some  other  calling.  It  also  results 
in  great  damage  to  manufacturers,  producers, 
and  wholesale  dealers  In  loss  of  customers 
who  have  been  driven  Into  insolvency.  It 
is,  of  course,  true  that  the  proprietors  of 
department  stores  have  the  legal  right  to  of- 
fer to  the  public  goods  of  any  kind  at  prices 
below  production,  or,  indeed,  may  donate 
them  to  their  customers.  It  Is,  however, 
equally  true  that  the  manufacturers,  pro- 
ducers, and  wholesale  dealers  may  say,  to 
the  men  whose  policy  is  thus  carrying  ruin 
and  destruction  to  their  business  and  that 
of  dielr  customers,  that  If  you  persist  In 
this  disastrous  cutting  of  rates  we  will  sever 
all  boslnesi  relations  absolutely.  These  are 
mutual  and  Inherent  rights.  In  the  nature  of 
things,  so  long  as  self-defense  and  the  privi- 
lege to  exist  survive  among  men. 


HAIGHT,  MARTIN,  VANN,  and  WBE- 
NER,  JJ.,  concur  with  PARKER,  C.  7. 
GRAY  and  BABTLSTT,  Jin  »ad  dlaaentlng 
opinions. 

Ordsr  alflrmed. 


(177  N.  Y.  4M> 

PBOPUB  ex  rel.  GORSCADDEN  T.  BOm 
County  Treasurer. 

OORSOADDEIN  T.  HASWBIiL  at  «L 

(Court  of  Appeals  of  New  York.   FelL  23» 

1904.) 

CWrSTXTUTIONAL  LAW— LOCAL  ACT— SUBJECT 
— KRRPEIR  or  PBNITBNTIART--RB- 
MOVAL-INJUNCTION. 

1.  Laws  1902,  p.  387.  c.  127,  being  "An  act  to 
amehd  chapter  261  of  the  Laws  of  1885.  en- 
titled 'An  act  In  relation  to  the  management  of 
the  Albany  Penitentiary,*  relative  to  the  aalary 
of  the  keeper  of  said  penltentiaTy,''  changes  the 
salary  of  such  keeper,  and  antborizes  the  com- 
missioners of  the  pepitentiary  to  discharge  the 
keeper  and  turn  the  penitentiary  ever  to  die 
sheriff.  HeM,  that  the  subject  of  the  act  was 
not  soffldentu  described  in  the  title,  and,  so  tax 
aa  it  aDthortsed  the  discharge  of  the  keepw. 
It  violates  Const  art  3.  I  16^  inpvlding  tlut 
local  and  private  acts  shall  luk  embrace  more 
than  one  sabject. 

2.  An  action  brought  by  the  keeper  ot  a_peiu- 
tentiaty  at  the  time  of  the  passage  «t  J^m 
1902,  p.  387.  c.  127,  authorizing  his  removal,  to 
restram  the  commissioDers  from  removing  him 
and  transferring  the  peniteDtiary  to  the  aber- 
iff,  cannot  be  sustained,  though  the  act  may  be 
Invalid;  the  determination  ot  title  to  offlce  be- 
longing excludvely  to  conrts  of  law. 

Parker,  a  J.,  and  CBriea  and  Werner,  JJ., 
diasratlng. 

Appeal  and  Cross^i^eahi  from  Supreme 
Court,  Appellate  Division,  Third  Depart- 
ment 

,  Application  by  the  people,  on  the  relation 
of  John  B.  Corscadden,  for  a  writ  of  manda- 
mus to  John  A.  Howe,  county  treasurer  of 
the  county  of  Albany,  and  action  by  John  E. 
Corscadden  against  Isaac  M.  Haswell  and 
otliers.  From  a  Judgment  of  the  Appellate 
Division  affirming  an  order  of  the  Special 
Term  granting  a  peremptory  writ  (84  N.  T. 
Supp.  604),  defendant  appeals,  and  from  a 
Judgment  of  the  Appellate  Divi^on  modify- 
ing a  Judgment  granting  an  Injunction  In  the 
second  action  (84  N.  Y.  Supp.  597),  both  par- 
ties appeal.  Affirmed  In  the  first  action,  and 
reversed  In  the  aecondL 

Bdwln  Gonntryman,  for  plalntUT.  J.  New- 
ton Vim  and  J.  &  Frost  for  defendants. 


CCLLEN.  J.  By  chapter  261,  p.  456,  of 
tlie  Lews  of  1885,  the  management  and  care 
of  the  Albany  Penitentiary  were  vested  in 
a  board  constituted  by  that  act  aiid  known 
as  the  "Albany  Penitentiary  Commission. - 
By  an  amendment  In  1899  (chapter  761.  p. 
1638,  Laws  1895)  It  was  enacted  that  said 
penitentiary  commission,  the  constitution  of 
which  was  changed  by  said  amended  act. 
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sbould  within  flCteen  days  from  June  10, 
1895.  and  each  fire  years  thereafter,  appoint 
for  a  period  of  five  years  a  superintendent  or 
principal  keeper  of  said  penitentiary  at  an 
annDal  salary  of  $3,000.  Under  these  statu- 
tory provisions,  John  E.  Gorscadden,  the  re- 
lator In  the  mandamus  proceeding,  and  plain- 
tiff Id  the  equity  action,  the  subjects  of  these 
appeals,  was  In  November,  1800,  appointed 
superintendent  of  the  penitentiary  for  the 
term  of  five  years.  In  1802  a  statute  (chapter 
127,  p.  387,  Laws  1902)  was  passed  entitled 
"An  act  to  amend  chapter  two  hundred  and 
sixty-one  of  the  laws  of  eighteen  hundred 
and  elghty-flve,  entitled  *An  act  in  relation 
to  the  management  of  the  Albany  Peniten- 
tiary,' relative  to  the  salary  of  the  keeper 
of  said  penitentiary.**  This  statute  amended 
section  4  of  the  original  act  of  188S  In  several 
particulars:  First,  It  provided  that  the  sal- 
ary of  the  superintendent  should  be  fixed  by 
the  commission.  Instead  of  being  established 
at  the  rate  of  fi8,000  a  year.  It  also  author- 
ized the  commissioners,  whenever,  In  their 
discretion.  It  seemed  to  be  for  the  best  Inter- 
ests of  the  county  of  Albany,  to  dispense 
with  the  services  of  the  superintendent  and 
place  the  penitentiary  In  the  custody  and 
care  of  the  sheriff,  and.  If  deemed  advisably 
to  close  and  discontinue  the  same  and  sell 
the  lands  and  buildings.  Assuming  to  act 
under  -the  authority  granted  by  the  statute 
last  mentioned,  the  commissioners,  who,  with 
the  sheriff!  are  the  defendants  In  the  equity 
action,  notified  the  relator  that  on  March  1, 
1903,  they  would  place  the  penitentiary  in 
the  hands  of  the  sheriff  of  Albany  county, 
and  would  remove  the  relator  from  his  oflBce 
as  superintendent.  Thereupon  Mr.  Gorscad- 
den brought  an  action  to  restrain  the  com- 
missioners from  removing  him  from  bis  of- 
fice and  from  transferring  the  penitentiary 
to  the  sheriff,  and  obtained  In  such  action  a 
temporary  Injunction.  The  complaint  In  the 
action  set  forth  the  facte  above  recited,  and 
charged  that  the  statute  of  18<@  was  uncon- 
stitutional and  void,  for  several  reasons  stat- 
ed; that  It  Impaired  the  obligation  of  the 
plalntifTs  contract;  that  It  deprived  him  of 
property  without  due  process  of  law,  and 
that  It  abridged  his  privileges  and  Immuni- 
ties as  a  citizen  of  the  United  States  and  a 
citizen  of  the  state  of  New  York;  and  that  It 
violated  section  16  of  article  3  of  the  0>nstt- 
tution  of  the  state,  which  prescribes  that  "no 
private  or  local  bill  which  may  be  passed  by 
the  Legislature  shall  embrace  more  than  one 
subject  and-  that  shall  be  expressed  In  the 
title."  The  complaint  also  alleged  Irrepara- 
ble injury  to  the  plaintiff's  rights,  and  that 
the  plaintiff  was  without  adequate  remedy 
of  law.  To  tfala  complaint  the  defendants, 
the  penitentiary  commissioners,  demurred  on 
the  grounds  that  It  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  Final 
judgment  was  awarded  the  plaintiff  on  de- 
murrar,  and  the  defendants  were  enjoined 
from  removing  t>e  plaintiff  from  his  office 


or  in  any  way  Interfering  with  him  In  the  ex- 
erdse  of  his  duty.  On  appeal  the  Appellate 
Division  modified  the  judgment  by  striking 
therefrom  a  provision  restraining  the  de- 
fendants from  fixing  the  plalntifTs  salary, 
and  as  modified  the  judgment  was  affirmed. 
During  the  pendency  of  the  litigation  thf 
county  treasurer  refused  to  pay  the  relator 
his  salary  as  superintendent.  Aiter  the  deci- 
sion of  the  Special  Term  In  the  Injunction 
action,  Gorscadden  applied  for  a  writ  of  per 
emptory  mandamus  to  compel  the  paymenl 
of  such  salary.  In  bis  moving  aflidavit  h« 
stated  at  length  the  facts  already  given,  the 
decision  of  the  Special  Term  awarding  bim 
an  injunction,  and  that  he  liad  remained  in 
possession  of  the  office.  In  answer  to  the 
application,  the  county  treasurer  disputed 
none  of  the  facts  stated  by  the  relator,  but 
averred  that  an  appeal  had  been  taken  from 
the  judgment  The  Special  Term  awarded 
the  writ  as  prayed  for,  and  on  appeal  the 
order  was  affirmed  by  the  Appellate  Division. 
In  this  conrt  the  two  appeals— one  from  the 
judgment  In  the  action,  and  the  other  from 
the  final  order  In  the  mandamna  ^<oceedlng— • 
have  be^  argued  together. 

It  will  be  convenient  to  dispose  of  the  man- 
damus proceeding  first,  as  the  Issue  pres«it- 
ed  by  that  proceeding  la  very  narrow  and 
sharply  defined.  The  relator  hab  continued 
in  possesion  of  the  office,  and  tbe  salary 
has  not  been  paid  to  any  other  claimant 
l^e  relator  being  thus  an  officer  de  facto, 
the  appellant  the  county  treasurer,  would 
have  been  protected  in  paying  the  salary  to 
him.  At  the  same  time  the  relator  could  not 
compel  such  payment  nnleas  he  established 
that  he  held  the  office  de  jure  as  well  as  de 
facto.  Dolan  v.  Mayor,  etc.,  of  N.  T.,  68  N. 
T.  274.  23  Am.  Rep.  168.  mierefore  the  sole 
question  presented  by  the  appeal  In  this  pro- 
ceeding is  tbe  validity  of  the  provision  of 
the  act  of  190S  which  authorized  the  peni- 
tentiary commissioners  to  discharge  tbe  re- 
lator and  turn  the  penitentiary  over  to  the 
^erlff.  We  agree  with  the  learned  court 
below  that  so  far  as  relates  to  that  provi- 
sion, the  statute  is  In  conflict  with  the  con- 
stitutional mandate  tliat  a  local  or  private 
bill  shall  not  embrace  more  than  one  sub- 
ject "Which  shall  be  expressed  In  the  titlb. 
The  difficulty  with  tbe  statute  Is  not  that  it 
embraces  more  than  one  subject  but  that 
tiiat  subject  Is  not  sufficlentiy  expressed  In 
the  title.  The  whole  matter  of  the  regula- 
tion, custody,  and  disposition  of  the  peni- 
tentiary, the  number  and  grades,  the  ap- 
pointment terms,  tenure,  and  salaries  of  lt$ 
officers,  might  properly  constitute  but  a  sin- 
gle statute.  But  the  divisibility  of  subjects 
is  very  much  akin  to  the  divisibility  of  mat- 
ter, and  most  subjects  Include  things  which 
may  be  treated  as  mere  details  of  the  greater 
subjects,  or  as  Independent  subjects  In  them- 
selves. The  object  of  tbe  constitutional  re- 
quirement was  to  "advise  the  public  in  geat- 
eral,  and  members  of  the  Legislature  In  par- 
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Ucular,  by  tlw  tltie  of  the  bUl,  wbat  Interesbi 
are  likely  to  be  affected  bj  Its  becoming  a 
lav."  People  ex  rel.  Batxongba  t.  Brlnfeer- 
boff,  68  N.  T.  258.  Therefore  it  la  reij  ap- 
parent that  the  title  of  a  bill  m^y  be  ao 
limited  aa  to  ezclode  proTlalona  which  oa- 
qo^onably  could  fairly  be  enacted  In  a 
single  statate  wltii  a  more  comprehenslTe 
title.  In  the  title  of  the  atatnte  before  va 
It  la  stated  that  the  purport  of  the  act  la 
not  merely  to  amend  "an  act  In  relation  to 
the  management  of  the  Albuiy  penitentiary,** 
but  to  amend  It  only  In  one  -particular  and 
on  one  anbject— the  salary  of  the  keeper  of 
the  penitentiary.  To  our  minds,  snch  a  title 
not  only  falls  to  advise  the  public  and  the 
Legislature  that  any  other  details  of  the  peni- 
tmtlary  management  than  the  salary  of  the 
keeper  are  affected  by  the  bill,  but  Is  anb- 
stantlally  a  proclamation  to  the  contrary. 
We  do  not  deem  It  probtable  to  rerlev  the 
many  dedslona  of  the  courts  on  the  effect  of 
tiie  constltatlonal  Inhibition  nnder  dlscusaliHL 
The  general  rule  to  be  deduced  from  them 
la  tiiat  It  is  not  neceasary  that  the  title  of 
the  Ull  should  be  the  best  that  could  be  ae- 
lected,  nor  la  It  necessary  to  aet  forlJi  In  the 
title  the  various  details  ot  the  object  ta  pva- ' 
pose  to  be  accomplished  by  the  bllL  It  Is 
soffldent  if  the  title  fairly  expresses  the  gen- 
eral purpose  of  the  bill,  but  at  the  same  time 
tile  titie  muat  be  such  as  to  reasonably  ap- 
prise the  public  of  the  Intereistt  that  are  or 
may  be  affected  by  tiie  statota  If  there  be 
any  etmfilct  In  tiie  dedstons,  It  Is  not  as  to 
these  general  roles,  but  as  to  tiidr  applica- 
tion to  particular  cases.  In  the  present  case 
we  think  that  the  tiUe  of  the  bUl,  instead 
ot  apprising  the  public  that  It  waa  Intended 
to  bestow  powers  upon  the  commlasionerB  to 
discontinue  the  penitential  or  turn  it  over 
to  the  aherlff.  tended  to  avert  attmtlon  from 
the  aubject  The  order  appealed  ttom  diould 
tiierefore  be  affirmed,  with  coats. 

Having  determined,  that  tiie  attempted  re- 
moval of  Mr.  Coracadden  from  his  office  of 
superintendent  of  the  penitentiary  was  Ille- 
gal, the  only  question  which  remains  to  be 
decided  in  the  injnnction  action  la  whether 
such  an  action  can  be  maintained.  We  are 
of  opinion  that  It  cannot  Aa  early  as  the 
case  of  Tappan  v.  Gray,  9  Paige,  607,  it  was 
held  by  the  chancellor  that  the  court  of  chan- 
cery had  no  jurisdiction  to  eojoln  at  the  suit 
of  the  Incumbent  of  an  office  the  totmsion  of 
a  hostile  claimant  Illegally  appointed  to  the 
office.  This  decision  was  unanimously  af- 
firmed by  the  Court  of  Errors.  7  Hill,  2S9. 
In  Matter  of  Sawyer,  124  U.  S.  200,  8  Sap.  Ct 
482,  31  Bd.  402,  the  Supreme  Court  of  tbe 
United  States  held  that  an  injunction  granted 
by  the  Circuit  Court  of  the  United  Stetea  to 
restrain  the  mayor  and  common  council  of 
the  d^  of  Lincoln  from  removing  a  police 
judge  waa  absolutely  void,  and  discharged  on 
habeas  eorpoa  the  defendants,  who  bad  been 
committed  for  violating  the  Injunction.  This 
dedsion  proceeded,  as  appeara  by  an  opinion 


of  a  majorl^  of  the  conrt,  not  on  tiie  ground 
that  a  federal  court  could  not  interfere  wltii 
the  appointment  and  removal  of  officers  et  a 
municipality  created  by  the  stat^  but  on  toe 
broader  ground  tiiat  a  court  of  eani^  bad  no 
jurisdiction  to  Mstrala  the  removal  of  a  pnb> 
lie  officer,  and  the  first  authority  cited  to  sua- 
taln  that  position  waa  the  dedakm  of  the 
courts  of  this  state  in  Taroui  t.  Chray.  Tbe 
same  principle  was  again  Itedared  to  White 
V.  Berry,  171  U.  8.  S06»  IS  Sop.  Ot  &17,  48 
li.  Bd.  199,  where  It  waa  held  that  a  court 
of  eqidty  has  no  jurlsdlctttm  over  tiie  appoiIi^ 
ment  and  removal  of  public  oBleera,  and  that 
the  determination  of  tbe  titie  to  public  office 
belongs  exclusively  to  -the  courte  of  law,  to 
bfi  exeidaed  mandamus,  prohibition,  and 
quo  warranto,  as  the  drcumstances  of  the 
caae  and  tbe  mode  of  ^ocedure  may  require. 
The  doctrine  declared  in  Tappan  v.  Gray  baa 
been  almoat  tovarlably  followed  In  this  stat^ 
there  being  on^  one  reported  case  to  tiie  con- 
trary. In  Pe<9le  ex  reL  Wood  v.  Draper,  24 
Barb.  285  (the  famous  Metropolitan  Police 
Case),  an  application  tor  an  Injnnctton  re- 
atratolng  the  defendante  ttom  assuming  to 
act  as  police  oommlaalouaa  was  denied  on 
tbe  ground  that  the  conrt  had  no  power  to 
grant  such  nVuBt.  In  Mott  v.  Connolly,  50 
Barb.  616,  a  similar  application  brought 
the  deputy  tax  oommlsaloners  of  the  dty  of 
New  York  against  persons  doming  -to  aet 
as  commlsBlonOTs  of  taxea  and  asaesamaits 
under  a  statute  alleged  to  be  tnvalld  was  re- 
fused on  the  ground  that  the  title  to  office 
could  be  determined  only  In  an  actton  at  law. 
To  the  same  effect  are  People  v.  Mattier,  2 
Abb.  Prae.  (N.  S.)  289;  Coulter  v.  Murray, 
16  Abb.  Prac.  (N.  S.)  129;  Morria  v.  Wbelan. 
11  Abb.  N.  C  64;  and  Johnston  v.  Oaisid^  65 
Hun,  208,  20  N.  B.  827.  The  exceptimi  re- 
ferred to  la  Palmer  v.  Fdcy,  45  How.  Prac.. 
110.  There  an  injunctloi  obtatoed  1^  tbe 
chamberlain  of  tiie  dty  of  New  York  against 
tbe  defendant,  who  claimed  to  have  been  ap- 
pointed deputy  chamberlain  by  the  comptrol- 
ler of  the  dty  of  New  York  In  hostUl^  to  an 
appointee  to  the  same  office  by  the  chamber- 
lain, was  upheld  by  the  general  term  ot  the 
auperior  court  of  New  York,  though  by  a  di- 
vided court  Tbe  majority,  ^blle  conceding 
that  the  title  to  the  office  of  depaty  cham- 
berlain could  not  be  tried  In  the  suit;  plaeed 
tbe  decision  on  the  theory  that  the  Invaalon 
of  tbe  plaintiff's  ofllce  by  the  d^endant 
would  be  a  trespass,  and  that  there  waa  im- 
posed on  the  platotlft  the  duty  of  preserring 
and  caring  for  the  public  boi^  and  records. 
We  are  not  Impressed  with  the  theory  on 
which  the  stqperlor  court  uphdd  the  nctlm. 
If  the  theory  Is  sound,  It  would  seem  to  be 
equally  applicable  to  tiie  cases  oC  all  public 
officOTs,  and  the  result  of  the  doctrine  ot  tbe 
caae  would  be  that  evwy  offif^  eonid  retain 
his  office  until  bis  successor  had  succeeded  in 
ousting  him  by  a  quo  wairanto.  Time  mt% 
two  cases  that  perhaps  should  be  noticed, 
tboui^  in  fact  they  are  not  applicable  to  Hie 
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jwlnt  Defore  ua.  Mayor  t.  Flag,  6  Abb.  Prac. 
296,  wai  brought  by  the  city  of  New  Ywk 
against  two  rival  claimants  to  the  office  of 
street  conimlasloner  and  against  the  comp- 
troller of  the  city  to  prevent  the  comptroller 
from  paying  official  salaries  to  either  of  the 
claimants  or  their  subordinates  until  the  title 
to  the  office  could  be  decided  In  quo  war- 
ranto, and  also  restraining  such  claimants 
from  suing  for  their  salary.  The  Supreme 
Court  at  Special  Term  granted  the  injunc- 
tion. The  action  was  really  In  the  nature  of 
one  of  interpleader,  though  singular  In  Its 
form,  and  probably  entirely  unnecessary,  as 
payment  to  the  de  facto  officer  would  have 
protected  the  dty  from  the  claim  of  the  of- 
ficer de  Jure.  Reis  v.  Bohde,  84  Hun,  161, 
was  an  action  between  a  church  and  certain 
persons  claiming  to  be  trustees,  whom  It  was 
sought  to  enjoin  from  acting  as  snch.  The 
Jurisdiction  of  the  court  to  grant  the  injunc- 
tion seems  to  tiave  been  upheld  on  the  theo- 
ry that  the  church  Itself  had  recognized  the 
plaintiffs  as  trustees,  and  not  the  defendants. 

Indeed,  the  principle  tiiat  a  court  of  equi- 
ty will  not  entertain  Jurisdiction  over  con- 
tests to  public  office  has  been  so  fully  recog- 
nized In  this  state  that  there  seems  to  be  no 
direct  authority  In  this  court  on  the  ques- 
tion, though  several  Instructive  casee  may 
be  found.  In  People  v.  Albany  &  Susque- 
hanna Railroad  Company,  S7  J!l.  T.  161,  it 
was  said:  *'B3lections  to  office,  whethw  pub- 
lic or  cort:orate,  were  never  In  England,  nor 
In  this  state  up  to  the  date  of  the  Code,  mat- 
ters of  equitable  consideration.  They  de- 
pended only  on  legal  Inqulrlea  and  legal  prin- 
ciples, and  no  lustance  can  be  found  In 
which  title  to  office  has  been  dealt  with  by 
the  courts  on  any  other  basis."  A  few  cases 
In  which  this  rule  has  been  recognized,  rath- 
er than  expressly  decided,  may  be  referred 
to.  In  People  ex  rel.  Wren  t.  Ooettlng,  Po- 
lice Justice,  133  N.  T.  689,  80  N.  a  968,  the 
relator  sought  a  mandamus  to  compel  the 
defendant  to  recognize  him  as  clerk  of  the 
court;  claiming  that,  because  he  was  a  vet- 
eran, his  removal  was  illegal.  A  successor 
had  been  appointed.  The  court  below  de- 
nied the  application  on  the  merlta,  holding 
that  the  defendant  had  power  to  remove  the 
relator.  Thla  court  affirmed  the  decision  be- 
low, not  on  the  merits,  but  on  the  ground 
that,  an  Incumbent  being  in  the  office,  the 
plaintiff's  only  remedy  was  by  quo  war- 
ranto. People  ex  rel.  Lewis  v.  Brush,  146 
N.  Y.  60,  40  N.  E.  S02,  and  many  other  ded- 
slona,  are  to  the  same  effect  In  Matter  of 
Hart,  159  N.  Y.  278,  54  N.  B.  44,  the  relator 
applied  for  a  mandamus  to  a  canvassing  board 
to  compel  the  board  to  declare  him  elected  a 
Justice  of  the  Supreme  Court  in  the  place  of  a 
deceased  Judge— a  vacancy  which  the  people 
bad  assumed  to  fill  by  choosing  another  person 
at  an  earlier  election.  The  writ  was  refused, 
and  the  refusal  was  upheld  by  this  court  on 
the  ground  that  the  relator  should  be  re- 
mitted to  ■  quo  vatmito.  It  seems  to  me 


somewhat  tnconslateut  to  bold  that  a  per* 
son  removed  from  office,  though  lllegaUy, 
must  resort  to  a  quo  warranto  agalnot  his 
successor,  and  yet  to  permit  him  to  Institute 
in  advance  an  action  in  equity  to  restrain  hla 
successor  from  entering  into  possession  or  to 
oust  him.  It  Is  alleged  in  the  complaint  that 
the  injury  to  the  plaintiff  will  be  irreparable, 
and  that  he  lias  no  adequate  remedy  at  law. 
But  there  is  no  fact  steted  In  the  complaint 
to  support  these  allegations.  Nothing  ap- 
pears to  show  that  In  any  respect  be  would 
he  worse  off  than  any  other  public  officer  il- 
legally tx  Improperly  removed.  He  has  al- 
ways had  an  ample  remedy  at  law.  If  the 
office  was  filled  by  another  peraon,  his  rem< 
edy  was  by  qao  warranto.  If  It  was  not 
ffiled,  he  could  resort  to  mandamus.  This 
was  held  In  People  ex  reL  Kelly  v.  Common 
Council  of  Brooklyn,  77  N.  Y.  503,  33  Am. 
Bep.  659.  See  McDermott  v.  Miller,  45  N.  J. 
Law,  251;  Merrill  ou  Mandamus  H  148,  148; 
2  Dillon,  I  847. 

The  authorities  on  which  the  learned  coun- 
sel for  the  respondent  relies  for  the  support 
of  this  action  are  not  applicable.  Batiibone 
T.  Wlrth,  150  N.  Y.  459.  45  Nv  E.  15,  84  Lw 
R.  A.  408,  was  a  taxpayer's  action  brought 
under  the  statute.  On  a  motion  to  continue 
a  preliminary  Injuuctlon,  the  defendants  dial- 
lenged  the  right  of  the  plaintiff  to  maintain 
the  suit  The  objection  was  oveiruled,  but 
the  learned  Judge  who  heard  the  applica- 
tion (now  the  chief  judge  of  this  court) 
placed  his  decision  solely  on  the  ground  of 
the  taxpayers'  statute  (section'  1^5,  Code 
Civ.  Proc.),  without  which  he  states  that 
the  platotlff  would  have  no  standing.  The 
defendants  seem  to  have  acquiesced  in  the 
propriety  of  this  ruling,  for  the  point  does 
not  appear  to  have  been  raised  In  the  subse- 
quent stages  of  the  litigation.  The  other 
cases  cited  are  actions  brought  to  restrain 
the  illegal  Invasion  by  public  officers  of  pri- 
vate property  rlghte,  and  have  no  bearing  on 
the  question  before  us,  t<x  it  is  the  settled 
law  of  this  stete,  and  of  all  the  other  stetes 
of  the  Union,  with  the  exception,  It  is  said, 
of  North  Carolina,  that  Vaete  Is  no  property 
right  In  a  public  office.  Conner  v.  Mayor, 
etc.,  of  N.  Y.,  6  N.  Y.  285;  Butler  v.  Penn- 
sylvania, 10  How.  402,  13  L.  Ed.  472;  Mechem 
on  Public  Officers,  S  857;  People  ex  rel.  Dev- 
ery  v.  Coler,  173  N.  Y.  103,  65  N.  E.  956. 

A  full  review  of  the  decisions  In  the  other 
states  on  the  right  of  a  court  of  equity  to  in* 
tervene  In  the  contest  for  public  office  is 
found  In  Mattor  of  Savryer.  supra,  from 
which  It  appears  that  at  least  originally  there 
was  universal  concurrence  In  the  doctrine  of 
the  courte  of  this  stete.  Of  late  the  Pennsyl- 
vania courte  seem  to  have  departed  to  some 
extent  from  the  earlier  decisions.  This 
course  appears  to  bave  been  dlcteted  by  a 
consideration  of  the  embarrassment  which 
might  occur  from  a  contest  over  a  public  of- 
fice between  rival  claimants,  each  asserting 
that  be  was  In  possesricn  theoreoL  TbiM  con- 
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iUentloB  wems  also  to  bare  largely  biflu- 
enced  tbe  court  below  la  the  decision  of  this 
case.  Whatever  force  there  may  be  In  it. 
we  do  not  think  It  Jnstlfles  an  extenrion  of 
equity  Jmisdletion  on  the  snbject  If  ever 
public  convenience  would  have  authorized 
the  Intervention  of  equity  in  a  controversy 
beyond  its  cognizance,  that  controversy  was 
the  one  passed  on  by  this  court  In  People  v. 
Albany  ft  Susquehanna  Railroad  Company, 
where  "a  war  of  Injunctions"  liad  caused  In 
a  part  of  tlie  state  no  small  degree  of  putdlc 
disorder.  Yet  the  court  tbore  held  tbat  no 
case  of  equitable  cog^lnnce  was  presented. 
We  appreciate  the  Inconvenience  and  confo* 
slott  that  may  arise  from  dfeinites  over  pub- 
Uc  ofllce^  and  we  have  not  been  without  our 
fSahr  share  off  such  ccmtests  in  this  state. 
Tet  th^  all  seem  to  have  been  settled  rea- 
sonably satisfactwlly  by  laoceedlngs  at  law. 
We  are  by  no  means  certain  that  the  inter- 
vention of  ft  court  of  equity  In  such  contest 
might  not  create  as  great  evils  as  those 
sought  to  be  remedied,  and  might  not  make 
"confnslon  worse  confounded.**  An  Injuno- 
tlon  granted  against  a  public  officer  towards 
the  <doM  of  his  offidal  term,  restraining  him 
flrom  making  appointments  to  office,  if  decid- 
ed to  have  bem  oroneoudy  granted,  would 
work  a  wrong  that  could  not  be  ronedied. 
0^  very  llmitatiMi  on  the  modes  of  proce- 
dure In  courto  of  law  that.rendm  It  neces- 
sary In  many  cases  to  appeal  to  a  court  of 
equity  seems  to  render  the  law  courts  best 
fitted  to  determine  a  llt^iation  ovtf  a  public 
office.  The  "parties  to  a  suit  or  proceeding 
at  law  are  certain,  the  inrocedure  is  certain, 
the  Issues  to  be  decided  simply  and  the  fOim 
of  Judgment  certain.  It  does  not  require  a 
very  long  memory  to  recall  the  tact  that  the 
greatest  usurpation  by  a  court  of  the  right  of 
a  state  to  choose  its  own  offlcos— a  usurpa- 
tion ultimately  condonned  by  all  political 
parties— was  effected  by  means  of  an  injuno- 
tlon.  However,  this  may  be,  If  It  is  desira- 
ble to  extend  tiie  Jurisdiction  of  equity  to 
conteste  for  public  office,  that  should  be  done 
by  the  action  of  the  Legislature. 

The  Judgment  appealed  from  should  be  re- 
versed, and  the  complslnt  dismissed,  without 
costa. 

PARKER,  a  J.  (dissenting).  There  Is  one 
proposition,  the  basic  one  in  this  controvert, 
about  which  we  are  agreed— ev^  member  of 
this  court,  every  member  of  the  apellate 
Division,  and  the  Judge  at  Special  Term— 
and  that  Is  that  the  statute  under  which  the 
Albany  Penitentiary  commlnlon  have  under- 
taken to  remove  pltdntlff  Is  abstdntely  virtd. 
All  agree  that  it  offends  against  the  Consti- 
tution of  the  stete,  and,  some  assert,  in  more 
than  one. respect  Hence  the  Leglalatnre  had 
not  any  powcv  to  pass  it,  and,  although  they 
did,  in  form,  enact  It;  as  the  Constitution  pro- 
hibits it  the  resntt  Is  precisely  as  If  the  act 
was  not  passed.  It  accomplishes  nothing. 
While  pretmdlng  to  confer  authralty,  It  in 


fact  cmfera  nme  whatovar.  it  ndfber  au- 
thorizes action,  nor  can  it  protect  cm  who 
attempte  to  act  under  it 

The  majwity  opinion,  which  sustains  the 
dedahxis  b^ow,  in  a  mandamus  proceedlni^ 
in  compelling  the  coun^  treasurer  to  pay 
plaintiff  bis  salary  as  siqterlntendent  of  tiie 
Albany  Penitentiary,  concedes  that  the  ac- 
tion of  the  commission  in  notifying  plaintiff 
that  on  March  1,  1903,  they  would  remove 
him  ftom  office,  and  put  the  shoifl  of  tiie 
county  in  possession,  as  the  statute  was  in- 
tended to  autfaoriae,  does  not  affect  plaintUTs 
right  to  the  salary,  so  long  as  he  was  actual- 
ly in  office  after  that  date.  Why?  Because 
the  statute  purporting  to  authorize  the  action 
of  the  commlsalon  la  void,  and  thecefore 
without  support  and  the  situation  la  precise- 
ly the  same  aa  if  notUi^  had  been  dtme. 

Notwlthstending  the  Invalidity  of  the  stat- 
ute; the  Albany  Penltntlary  commission  pro- 
posed to  oust  plaintiff.  1^  Is  demonstrated, 
first  by  their  attempt  to  remove  plaintiff  and 
put  the  shoiff  In  possession;  second,  by  the 
fact  that  after  an  adjudlcatlfm  by  both  Spe- 
cial Term  and  Appellate  Dl^slon  that  tbe 
statute  Is  wholly  void,  and  ctmfers  no  au- 
thority whatevier  upon  the  commission,  they 
have  appealed  to  this  coturt  urging  that  no 
matter  if  they  were  proceeding  under  a  void 
•tetute,  equity  could  not  check  them;  third, 
by  their  demurrer  to  tbb  complaint  by  which 
they  necessarily  admit  the  allegations  ot  tbo 
complaint  that  It  Is  thdr  purpose,  without 
authority  of  law  and  in  violation  of  law,  to 
derive  Gorscaddoi  of  the  h<nior.  of  his  posl- 
tton,  the  salary  of  his  office  and  a  home  and 
support  for  hlmsdf  and  his  family  fto  a  fixed 
term  of  years. 

The  question  about  which  we  dlffw  is 
whether  a  court  of  equity  Is  powwiesa  to 
prevent  this  wrong.  No  one  but  the  Albany 
Penitentiary  -commission  and  flkdr  counsel 
pretends  that  It  ought  not  be  i«eveiited. 
Certainly  no  Judge  who  has  heard  tbe  case 
has  been  willing  to  make  any  such  aBSCTtton. 
But  some  of  them  do  say  that  although  this 
Albany  Penitentiary  commission  baa  not  any 
authority  whatever  to  put  Corscaddeo  out  of 
office  and  the  sheriff  in,  a  -survey  of  the  au- 
thorities seems  to  Indicate  that  equity  la 
powerless  to  prevent  the  wrong,  whlA,  if 
once  dtme.  Is  without  adequate  remedy  at 
law. 

No  situation  precisely  Uke  this  lias  ever 
before  been  presented  to  the  courts  of  tids 
state,  and  hence  It  Is  the  first  time  that 
equity  has  bad  a  diance  to  assert  her  pow- 
er. A  situation  analogous  In  most  respeds  to 
flie  one  pres«ited  by  this  record  was  before 
the  court  in  Rathbone  v.  Wlrth,  190  N.  T. 
459,  4S  N.  B.  15,  34  L.  R.  A.  406.  An  unconsti- 
totlonal  stotnte  purported  to  authorize  the 
appointment  of  officials,  and  a  suit  in  eqmty 
was  brought  to  restrain  action  by  municipal 
officers  under  that  atatute.  The  suit  in  that 
case,  however,  was  brought  by  a  taxpayer, 
tostead  of  1^  a  person  directly  Intereslsd 
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Otberwlse  It  will  be  obeerred  that  the  sit- 
uations are  Id  all  material  respecta  analogous. 
It  was  objected  in  that  case  at  Special  Term 
that  a  taxpar^  conld  not  maintain  auch  an 
action,  and,  while  the  court  conceded  that  a 
taxpayer  could  not  have  maintained  such  an 
action  prior  to  the  taxpayers'  statute  of 
1872  (page  467,  c.  161).  as  amended  in  1881 
^age  709,  c.  531),  It  was  held  that  since  the 
latter  amendment  a  taxpayer  could  maintain 
It  And  the  Judgment  declared  the  statute 
void,  and  restrained  the  munldpal  authorities 
from  acting  under  it,  and  the  Judgment  was 
finally  sustained  In  this  court  That  case  Is 
authority  for  the  preposition  that  if  some 
Albanian,  as  taxpayM-,  had  brought  this  ac- 
tion, be  oonld  bare  maintained  it  This 
plaintUTft  interest  Is  eren  greater  than  that 
of  a  taxpayer,  and  equity  should  afford  re- 
lief to  him  as  it  would  to  a  taxpayer.  And 
it  sbonld  be  diligent  In  discovering  the  way 
to  do  it,  Inasmuch  as  the  ends  of  Justice 
would  be  attained  by  such  a  result  Indeed. 
Justice  to  this  plaintiff  csn  only  be  attained 
by  affirming  tbe  Judgment  In  this  action. 
We  are  ctHnnuinded  to  assume  from  tbe 
pleadings  tliat  plalntlff  -bas  no  adequate  rem- 
edy at  lav,  and  such  is  tbe  fact  In  auch 
ease  equity  seeks  to  ImA  its  aid,  and  will 
only  be  deterred  from  it  when  the  result 
either  violates  some  estaUlsbed  ^ln<dple  of 
equity,  or  will  create  a  bad  precedent 

We  now  come  to  the  point  of  dlvlidon  In 
this  conr^  as  to  which  I  ttalnk  the  court  be- 
low took  the  broader  and  sounder  view. 
Tlie  majorilT  of  this  court  say,  and  cite  a 
wealtii  of  authoril7  In  auppnt  of  it  that 
equity  will  not  lend  Its  aid  to  try  tbe  title 
to  office;  tiiat  Section  contests  and  dilutes 
r^tliv  to  the  title  to  office  belong  to  tte 
courts  of  law.  More  anthOTittes  might  have 
been  dted  in  the  same  directlni,  but  none 
whatevw  need  have  been.  Such  Is  tbe  law 
of  this  stat^  as  all  agree,  niose  cases,  how- 
ever,  and  the  principle  establifllied  by  them, 
have  no  appllceHon  to  Ols  case.  It  Is  not 
pretended  that  any  one  of  tbem  presents  a 
situation  like  the  case  before  us.  They  re- 
late to  ooDtests  between  rival  daimants  for 
tbe  same  office.  This  case,  however,  does 
not  Involve  the  title  to  o&ce  in  any  such 
sense.  IHaintiff  is  in  office,  and  entitled  to 
draw  his  salary,  as  the  majority  opinion  as- 
serts, not  only  because  be  is  In  possession 
of  tbe  office,  but  ab»  because  be  has  the 
rlg^t  to  It  Then  is  no  claimant  contesting 
tbe  ofllce  witb  tabn;  no  man  possessed  of 
Sfven  a  shadow  of  a  claim  of  right  to  that 
office.  And  so  we  held  In  affirming  the  man- 
damns  proceeding  requiring  the  county  treas- 
urer to  pay  plaintiff's  salary.  And  that  be- 
ing so.  bow  can  it  be  said  titat  tbe  title  to 
office  la  Involved?  If  there  was  a  tialmant 
to  tbls  <^ce,  having  some  semblance  of  an- 


thwlty  for  his  claim,  then  these  authorities 
would  apply;  but  ss  we  have  seen,  there  is 
no  such  claimant  Instead,  there  are  certain 
commissioners  of  tbe  Albany  Penitentiary, 
who.  as  we  must  assume  from  tba  demurrer 
to  this  complslnt  attempted  to  oust  plalatlir 
from  bis  office  withoot  authority  <a  law. 
That  which  they  have  undertaken  to  do,  and, 
as  we  muBt  assume,  will  do,  notwithstanding 
the  nnaalmous  agreement  of  all  the  Judges  In 
all  tbe  courts  in  which  this  case  has  been  that 
they  have  do  authority  for  it,  is  to  oust 
plaintiff  from  his  resldeuee,  deprive  his  fam- 
ily of  support  promised  him  under  lawful 
authority,  and  take  away  from  him  his  sal- 
ary. The  situation  is  predsdy  as  It  would 
be  If  the  board  et  •iq>ervisors  should  hy  res- 
olution declare  the  <^ce  vacant,  appoint  a 
successor,  and  then  proceed  In  a  body  to  the 
penitentiary  to  eject  the  tncnmbent  by  force 
and  install  him  whom  they  had  chosen  as 
his  successor.  The  Albany  Peuitentiary  com- 
mission have  no  more  authority  to  do  It  than 
would  the  board  of  supervisors  have,  for,  ss 
we  have  seen,  their  so-called  authority  is 
void,  and  therefore  they  have  no  authority 
whatever;  and  hence  equity  should  Inter- 
fere, Inasmuch  as  plaintiff  has  no  adequate 
remedy  at  law,  as  we  must  assume  under,  thif 
complaint  and  the  demurrer  thereto,  and 
as  is  the  fact  Assuming,  however,  for  the 
purpose  of  the  srgument  only,  that  equity 
will  treat  this  void  statute  with  such  respect 
as  to  refuse  to  affirm  a  Judgment  of  a  court 
of  equity  founded  on  the  Invalidity  of  the 
statute  until  a  court  of  lew  has  declared  it 
void,  then  we  should  affirm,  because,  as  a 
court  of  law,  and  In  tbe  mandamus  proceed- 
ing, we  have  declared  this  statute  to  be 
void.  We  have  decided  in  a  common-law 
proceeding  that  this  statute  Is  null  and  void, 
and  hence  that  under  It  there  can  never  be 
developed  even  tbe  shadow  of  a  claim  of  ti- 
tle to  tbe  office  held  by  this  plaintiff.  Can  we 
Justify  a  decision  banded  down  on  the  same 
day,  but  on  the  equity  side  of  the  court, 
holding  that  plalntHTs  title  to  office  Is  In- 
volved by  reason  of  such  v<^  statatet 

The  Judgments  of  the  courts  below.  In  the 
rendition  of  which  they  have  been  unani- 
mous, should  be  affirmed. 

In  first  case,  BABTLBTT,  MABTIN.  and 
VANN.  JJ..  concur  with  CULLEN,  J.,  for  af- 
firmance of  order,  with  costs.  PARKER.  O. 
J.,  and  CBBIBN  and  WERNER,  JJ.,  concur 
In  result 

In  second  case,  BARTLETTT,  MARTIN,  and 
VANN,  JJ.,  concur  with  CULLEN,  J.,  for  re- 
versal of  Judgment  and  dismissal  of  com- 
plaint PARKER,  GL  J.,  with  whom 
O'BRIEN  and  WERNE!B»  JJ.,  ooucnr,  dl^ 
sents. 

Ordered  accordingly. 
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ADEE,  Respondent,  t.  NASSAU  ELEC- 
TRIC R.  CO.  et  al.,  Appellants.  LOTT  et  al. 
T.  SAME,  (Court  of  Appeals  of  New  York. 
Jan.  S,  1004.)  Appeals  from  judgments  of  the 
Appellate  DiriBion  of  the  Supreme  Ooort  in  the 
Second  Jadiclal  Department  (72  App.  DW.  404, 
76  N.  y.  Supp.  68»),  entered  June  1ft.  1902, 
modifying,  and  affirming  as  modified,  judg- 
mokta  in  faTor  of  plaintiffs  entered  apon  deci- 
of  the  court  on  trial  at  Special  Term.  Aa- 
gnstoB  Tan  Wjck  and  Charles  W.  Church,  Jr.. 
for  appellants.  William  J.  Carr,  for  respond- 
ents. 

PER  CURIAM.  Judgment  affirmed,  with 
crata,  on  the  aathority  of  Peck  t.  Schenectady 
Rr.  Co.,  170  N.  T.  ^  68  N.  E.  857. 

PARKER,  C.  J.,  and  GRAY.  BABTLBTT, 
MARTIN,  VANN.  and  WBRKBB,  JJ^  eon- 
cnr.  HAZGHT,  J,,  absent. 


BAIRD  et  aL,  Respondents;  t.  OAMFBELL, 
Appellant,  et  aL  SAME  t.  ALLEN  et  at 
(Court  of  Appeals  of  New  Tork.  Dec.  18, 1903.) 
Appeals  from  judgmenta  of  the  Appellate  Di- 
.vision  of  the  Smjreme  Court  la  the  EMrst  Judicial 
Department  (67  Ak>.  DIt.  104.  78  N.  T.  Simp. 
617;  67  App.  DIt.  615,  73  N.  T.  Snpp.  112B). 
entered  December  24,  1901,  afl9rming  judg- 
ments In  favor  of  plaintiffs  entered  upon  ver- 
dicts and  orders  denring  motions  for  new  trials. 
John  a  Shaw,  for  appellants.  William  B.  Wl^ 
der  and  John  Ewen,  for  respondents. 

PER  (JDRIAM.  Judgments  affirmed,  with 
costs. 

PARKER.  C.  J.,  and  GRAY,  O'BRIEN, 
BARTLETT,  MARTIN,  and  ODLLBN.  JJ., 
concnx.  HAIGHT.  J.,  absent. 


BEC3£  et  al.  t.  KERR  et  aL  (Court  of  Ap- 
peals of  New  York.  Jan.  10,  1904.)  Appeal 
from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  Third  Judicial  Depart- 
ment (87  App.  Div.  1,  83  N.  Y.  Supp.  1057), 
entered  September  28,  1803,  which  reversed  an 
order  of  Special  Term  denying  a  motion  for  an 
order  dlrocting  the  appellants  herdn  to  pay  a 
certain  Judgment  for  costs,  and  granted  snch 
motion.  Amos  Van  Etten  and  Walter  N.  GUI. 
for  appellants.  G.  B.  Adams,  for  reqxindents. 

PER  CURIAM.  Appeal  dbmlssed.  with 
costs. 

PARKER,  C.  J.,  and  BARTLETT,  MAR- 
TIN.  and  WERNER,  JJ.,  concur.  TAI4N  and 
OULLEN,  JJ.,  dissent  O'BRIEN.  J.,  absent 


BEYEB,  Appellant,  v.  BIGEL.  Respondent 
(Court  of  Appeals  of  New  York.  Feb.  0,  1904.) 
Appeal  from  an  order  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  Fourth  Judicial 
Department  (75  App.  DIv.  83,  77  N.  Y.  Supp. 
1018),  entered  July  24,  1902,  which  affirmed  an 
order  of  the  Cattsraugus  County  ' Court  setting 
aside  a  verdict  in  favor  of  plaintiff  and  grant- 
ing a  new  trial.  George  W.  Cole,  for  appel- 
lant J.  H.  Waring,  for  respondent. 

PER  CURIAM.   Order  affirmed,  with  costs. 

PARKER,  O.  J.,  and  GRAY,  BARTLETT. 
ElAIGHT.  VANN.  and  WERNER,  JJ.,  con- 
cur. OULLEN,  J.,  Totes  for  dismissal  of  ap- 
peaL 


BISSELL,  Appellant,  T.  STATE,  Respond- 
ent. (Court  of  Appeals  of  New  York.  Jan.  6, 
1904.)  Appeal  from  a  Judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  la  the 
Third  Judicial  D^artment,  entered  January  21, 
1902,  which  affirmed  a  decision  of  the  Court  of 
Claims  dismissing  the  plaintiff's  claim.  Fletch- 
er C.  Peck,  for  appellant  John  Conneen,  Atty. 
Gen.  (S.  S.  Taylor,  of  counsel),  tot  the  SUte. 

PER  CURIAM.  Judgment  (78  M.  Y.  Bvpf. 
1105),  affirmed,  with  costs. 

PARKER,  a  J.,  and  GRAY,  BARTUETT. 
MARTIN,  and  WERNER,  JJ„  ooncnr. 
HAIGHTand  VAMN,  JJ.,  absent. 


HOBNING 


the  Supreme  Court  bi  the  virst  Judicial  De- 

fartment  (81  App.  Dir.  183,  60  N.  Y.  Supp. 
002),  entered  Ajui]  30,  1903.  affirming  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  ver- 
dict and  an  order  denying  a  motion  for  a  new 
trial.  Clarence  J.  Sheam,  for  appdiant 
Thomas  D.  Adams  and  Arthur  O.  Palmer,  for 
respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs,  on  Buthority  of  Chrane  r.  Bennett  177  N. 
Y.  106.  69  N.  E.  274. 

PARKER.  C.  J.,  and  GRAY,  O^RXEN, 
BABTLETT,  MARTIN,  and  CULLSN,  JJ., 
concur.  HAIGUT,  J.,  absoit 


In  re  BRAUN.  (Court  of  An>eab  of  New 
York.  Dec.  IS,  1003.)  Appeal  from  a  judg- 
ment of  the  Appellate  DiviMon  of  the  Supreme 
Court  in  tlie  First  Judicial  Department  (83 
App.  Div.  642,  82  N.  Y,  Snpp.  1095)  entered 
June  26,  1903.  upon  an  order  which  affirmed  an 
order  of  Special  Term  confirming  the  report  of  a 
referee  and  directing  the  distribution  of  the  e»- 
tftte  of  Isidor  Bremer.  George  Gogglll,  Hu^ 
A,  Bayne,  and  EVancit  8.  McGrath,  for  arod- 
laot.  OomeltuB  Doremus,  Benjamin  F.  Car- 
penter, and  John  H.  Greenw,  for  reepMidenta. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

PARKER,  a  J.,  and  GRAY.  O'BRIEN. 
HAIOHT.  UABTIN,  VANN,  and  WBBNBR. 
JJ.,  concur. 


BRIEFER,  Respondent  CTTOLL  et  aL, 
Appellaota.  (Court  of  Appeals  of  New  York. 
Feb.  9.  1904.)  Appeal  from  a  jndgm«it  of  tho 
Appellate  Division  of  the  Supreme  Court  in  th* 
Fint  Judicial  Department  (80  App.  Div.  626, 
80  N.  Y.  Supp.  1131),  entered  Februarj  27, 
IWB,  affirming  a  judgment  in  favor  of  piain- 
tiff  entered  upon  a  dedsion  of  the  court  on 
trial  at  Special  Term.  Wilson  B.  Brico,  for 
appellants.  Jacob  Rleger,  tor  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs  and  lO  per  cent  damagea,  under  aeetion 
8251  of  the  Oode  of  Ctvil  Procedure^ 

PARKER,  G.  J.,  and  GRAY.  BARTLETT. 
HAIOHT,  VAKN,  GULLEN,  and  WEBNEB. 
JJ..  concur. 


BROOKS.  Respondent  t.  BRIS  FISB  INS. 
CO.,  Appellant  (Court  of  Appeals  of  Maw 
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Xork.  Fab.  9,  190A.J  Appeal  from  *  jadgniwK 
of  the  Appellate  DItuIod  of  the  Snpreme  Court 
in  tfae  Thlidi  Jndidal  Department  (76  App.  DW. 
276,  78  N,  Y.  Sapp.  748),  entered  Norember  21, 
1002,  affirming  a  jodgmeat  in  favor  02  plain- 
tiff  entered  upoo  a  reralct  and  an  order  deoy- 
iog  a  motion  for  a  new  trial.  Louis  L.  Bab- 
cock,  for  appellant.  T.  B.  Oonrtner,  for  re- 
■pondent.  

FEB  CURIAM.  Judgment  affirmed;  with 
costs,  OD  opinion  below. 

PARKEa  O.  J.,  and  GRAY,  BARTLHJTT, 
BAIQHT.  UABTIN.  VAMN.  and  WBRNSB, 
J3n  concur. 


BUOHHOLZ  et  al.,  Respondeots,  t.  NE!W 
YORK,  L.  B.  A  W.  R.  CO..  Appellant.  (Court 
of  AiQieala  of  New  York.  Jan.  5,  1904.)  Ap- 
peal from  a  jadgment  of  the  Appellate  DIti- 
sion  of  the  Supreme  Coort  In  the  Second  Jadi- 
cial  Depurtment  (71  App.  Div.  452.  75  N.  Y. 
Supp.  824),  entered  November  20,  1902,  modl- 
tjmg,  and  affirming  aa.  modified,  a  jadgment  in 
favw  of  plaintifb  entered  npon  a  decision  of 
the  court  on  trial  at  Spedal  Term.  Henrr  Ba- 
con and  Joseph  Merritt,  for  appellant.  Prank 
Lybolt  and  John  W.  I^on,  tor  r«^ndenti. 

FEB  OUBIAM.  Judginent  affirmed,  with 
eoata. 

PARKER.  C.  X.  and  GRAY.  BARTLBTT, 
UARTIN,  and  WERNER,  JJ.,  concur. 
HAIOHT,     abaent  VANN,  J.,  not  altttag. 


BURHORN,  Respondent,  t.  LOCKWOOD  et 
al..  Appellante.  (Court  of  Appeals  of  New 
York.  Dec.  18,  WOS,)  Appeal  from  a  judg- 
ment of  the  Appellate  DiTisioa  of  the  Snpreme 
Court  in  the  First  Judicial  Department  (71 
App.  Diy.  801,  76  N.  Y.  Sopp.  828),  entered 
Mbt  19,  1902.  modifrlng,  and  affirming  as 
modified,  a  judgment  m  favor  of  plaintla  en- 
tered Qpon  the  report  of  a  referee.  Glarenee  I*. 
Barber  and  James  A.  Deering,  for  appellants. 
Walter  L  UcOoy,  for  respondent. 

FBR  GTTBIAM.  Appeal  dismissed,  with 
costs. 

PARKER,  C.  3.,  and  GRAY,  O'BRIEN. 
BARTLBTT,  HAI6HT.  MABTIK.  and  CUL- 
LBN,  J  J.,  eoncsr. 


BURHORN.  Respondent,  t.  LOCKWOOD  et 
al.,  AppelldntB.  (Court  of  Appeals  of  New 
York.  Jan.  12,  1904.)  No  opinion.  Motion  tor 
reargnment  denied,  with  910  costs.  See  177  N. 
I.  — ,  attpra. 


BUTLER,  Appellant,  t.  BAUDOUINB  et  al.. 
Respondents.  (Court  of  Appeals  of  New  York. 
Dec.  15, 1903.)  Appeal  from  a  judgment  entered 
In  favor  of  defendants,  Joljr  8,  1903,  upon  an 
order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  First  Judicial  Department  (84 
App^  DiT.  216.  82  N.  Y.  Sunp.  778).  wkicfa  re- 
versed an  interlocotory  judgment  of  Special 
Term  overruling  a  demurrer  to  the  complaint, 
and  sustaining  such  demurrer.  Robert  A.  Pad- 
dock. Jamea  Ooehran.  and  Edward  Tan  Ingen, 
for  appellant  John  A.  Qarrer,  for  respondents. 

PER  CURIAM.  Judgment  afflnned,  with 
costs. 

PARKER,  O.  J.,  and  O'BRIBN.  BABT- 
LETT,  MARTIN,  and  WERN^^R.  JJ.,  concur. 
CULLEN.  J.,  dissents.   GRAY,  J.,  absent 


In  re  CARMAN.  (Court  of  Appeals  of  New 
Ywk.  Jan.  26,  1904.)  Appeal  from  an  order 
of  the  Appellate  Division  of  the  Supreme  Court 
In  the  Second  Judicial  D«nrtmei)t  (88  App. 
Dir.  614.  84  N.  Y.  Sapp.  U2D),  e»tered  INh 
69  N.B.— 71 


cember  tf,  1905,  which  affirmed  an  ordw  of 
Special  Term  granting  a  motion  to  racato  an 
order  giving  leave  to  petitioner  to  bring  an  afr 

tion  for  the  dissolution  of  the  New  York 
Phonograph  Cbmpany.  Laurence  Arnold  Tan- 
ser,  for  appellant  Louis  Hicks,  for  respond^ 

ent. 

PER    CURIAM.    Appeal    dismissed,  with 

costs. 

PARKSat,  0.  J,  and  O'BRIEN.  BART- 
LETT.  MARTIN.  VANM,  OULLBN,  and 
WERNER,  JJ.,  eoocnr. 


CASTLE  BROS.,  Re^ondenta,  T.  6BA< 
HAM.  Appellant  (Court  of  Appeals  of  New 
York.  Feb.  16,  1904.)  Motion  to  dismiss  an 
appeal  from  a  judgment  of  the  Appellate  ptvi< 
sion  of  the  Supreme  Court  in  the  Second  Jndi- 
dal Department  (87  App.  Dir.  97,  84  N.  Y. 
Supp.  120),  entered  October  26,  1903,  affimf 
log  a  judgment  In  favor  of  plalntUts  entered  up- 
on a  decision  of  the  eonrt  at  a  trial  term 
without  a  jDrjr.  The  motion  was  made  niwn 
the  ground  that  permission  to  appeal  had  not 
been  granted  by  tne  Appellate  Dmsfon,  not 
a  judge  of  the  Court  ot  Appeals.  Frank  A. 
Doyle,  for  the  motion.  Ricnard  Kraoae,  m- 
posed.  No  opinion.  Motion  denied,  with  (10 
coats. 


CITY  OF  ROCTHSSTER.  Respondent,  t. 

KAPELL,  Appellant,  et  al.  (Court  of  Appeals 
of  New  York.  Dec.  IS,  1903.)  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  In  the  Fourth  Judicial  Departmeut 
[86  App.  Div.  224,  83  N.  Y.  Supp.  640),  entered 
July  1^  1903,  affirming  a  judgment  in  favor  ot 
plaintiff  entered  upon  a  decision  of  the  court 
on  trial  at  Special  Term.  J.  P.  Varoum,  for 
appellant  William  A.  Sutherland,  for  respond- 
ent.   

PER  OURZAM.  Judgment  affirmed,  with 
costs,  on  opinion  below. 

GRAY,  O'BRIEN,  MARTIN,  and  WERr 
NER.  JJ^  concur.  PARKSOl,  a  J.,  and 
BARTLETT  and  OULLEN,  JJ.,  not  voting.  . 

In  re  COOLIDGE  et  al.  (Court  of  Appeals 
of  New  York.  Jen.  6,  1904.)  Appeal  from  an 
order  of  the  Appellate  Division  of  the  Supremo 
Court  io  the  Third  Judicial  Department  (85 
App.  Div.  29S,  83  N.  Y.  Supp.  299).  entered 
July  8,  1808,  which  affirmed  a  decree  of  the 
Warren  county  Surrogate's  Court  settUng  tiia 
accounts  of  Jonathan  M.  Coolidge  and  IjOum  M. 
Brown,  as  executors  of  George  W.  Lee.  deceas- 
ed. Edward  M.  Angell,  for  appellanta.  G.  H. 
Bturges,  for  respondent. 

PER  CURIAM.   Order  affirmed,  with  costs. 

PARKER,  O.  J-  and  GRAY.  O'BRIEN. 
BARTLETT,  MARTIN,  and  (iOLLEN,  JJ., 
concur.  HAIGHT,  J.,  absrat  - 


COPELAND,  Respondent,  v.  METROPOLI- 
TAN ST.  RY.  CO..  Appellant  (Court  of  Ap- 
peals of  New  York.  Feb.  9,  1904.)  Appeal 
from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Coort  in  the  First  Judicial  De- 
partment (78  App.  Div.  418,  79  N.  Y.  Supp. 
1064),  entered  January  31,  1903,  affirming  a 
judgment  In  favor  of  nlaintiff  entered  upon  a 
verdict  and  an  order  denying  a  motion  for  a 
new  triaL  Charlea  F.  Brown,  Bayard  H.  Ame« 
and  Henry  A.  Robinson,  for  appellant  M.  P. 
O'Connor  and  J.  Brownson  Eer,  for  respond- 
ent 

PER  CURIAM.  Judgment  affirmed,  with 
coats. 

PARKER,  a  J,  and  OnSRIEN.  BART- 
LETT, HaIoHT/MARTIN,  and  dVIAJSti, 
JJm  concur.  GRAY,  J.,  not  ttttln^ 
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CULLEN  et  «!.,  Respondents  t.  SHIPWAT 
•t  si.,  Appellants.  (Court  of  Appeals  of  New 
Tork.  Feb.  0.  1904.)  Appeal  from  a  judg- 
ment of  the  Appellate  DlTmon  ot  the  Supreme 
Court  Id  the  Ffrst  Jadiclal  Department  (78  App. 
Div.  130,  70  N.  T.  Bupp.  627),  entered  January 
14,  1903,  which  afflimed  a  judgment  of  Special 
Term  setting  aside  an  award  of  arbitrators  in 
favor' of  defendants.  lYederick  Hidsa  and  Sk^ 
nest  F.  EidUt&  for  appellants.  COiarles  J.  Har- 
dy, for  reBpondents. 

FBB  CURIAM.  Judgment  affirmed,  with 
costs,  (jn  opinion  below.' 

PARKER.  C.  J.,  and  GRAY,  O'BRIEN, 
BARTLBTT,  MARTIN,  and  WERNER.  JJ., 
concnr.  VANN,      not  voting. 


CULLINAN,  Excise  Oom'p,  t.  PARKER  et 
al.  (Court  of  Appeals  of  New  York.  Feb.  9, 
1904^  Appeal  from  a  judgment  of  the  Appel- 
late DiviBion  of  the  Supreme  Court  in  the  First 
Judicial  Department  (81  App.  Div.  296,  82  N, 
Y.  Supp.  827).  entered  Jolj  15,  1903,  affirming 
a  Judgment  in  favor  of  plaintiff  entered  upon  a 
verdict  directed  hj  the  court  and  an  order  deny- 
ing a  motion  for  a  new  trial.  Charles  C.  Nadal 
and  Joseph  L.  Delaaey,  for  appellant.  Herbert 
H.  Kellogg  and  WllQam  EL  Schencl^  for  re- 
spondent. 

PER  CURIAM.    Judgment  affirmed,  with 

coats,  on  opinions  below. 

PARKER^  C.  J.,  and  GRAY.  BARTLBTT^ 
MARTIN,  VaNN,  and  WERNER,  JJ.,  concur. 
O'BRIEN,  J.,  not  voting. 


CULLINAN,  Excise  Com'r,  v.  STEIN  et  al. 
(Court  of  Appeals  of  New  York.  Feb.  9,  1904.) 
Appeal  from  a  judgment  of  the  Appellate  Diri- 
■ion  of  the  Supreme  Court  in  the  First  Judicial 
Department  (84  App.  Div.  292,  82  N.  Y.  Supp. 
695),  entered  August  29,  1903,  affirming  a  judg- 
ment In  favor  of  plaintiff  entered  upon  a  verdict 
directed  liy  the  court  and  an  order  denying  a 
motion  for  a  new  trial.  Charles  0.  Nadal  and 
Joseph  L.  Drianey,  for  appellanL  William  HL 
Schenek,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

PARKER,  C.  J.,  and  GRAY,  O'BRIEN, 
BARTLETT,  and  WERNER,  JJ.,  concur. 
MARTIN  and  TANN,  JJ.,  absent. 


CUNNINGHAM,  Respondent,  v.  HEWITT, 
Appellant.  (Court  of  Appeals  of  New  York. 
Jan.  5,  1904.)  Appeal  from  a  Judgment  of  the 
Appelate  Division  of  the  Supreme  Court  in  the 
Third  Judicial  Department  (84  App.  Div.  114, 
81  N.  Y.  Supp.  1102>,  entered  May  13.  190S,  af- 
firming a  ju^ment  in  favor  of  plaintiff  entered 
upon  a  T^lct  and  an  order  denying  a  motion 
for  a  new  trial.  Nash  Rockwood  and  George  R. 
Salisbury,  for  appellant.  Edgar  T.  Brackett 
and  William  D.  McNulty,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

PARKER,  a  J.,  and  GRAY,  O'BRIEN, 
BARTLETT.  MARTIN,  and  CULLEN.  JJ., 
concur.   HAI6HT,  J.  absent 


CUTTING  et  aL,  Appellants,  t.  BALTI- 
MORE &  O.  B.  CO.  et  al.,  Respondents.  (Court 
of  Appeals  of  New  York.  Jan.  5,  1904.)  Ap- 
peal from  a  judgment  entered  June  2,  1902,  in 
favor  of  defendants  upon  an  order  of  the  Aij- 

gellate  Division  of  the  Supreme  Court  in  the 
econd  Judicial  Department  (65  App.  Div.  414, 
78  N.  T.  Supp.  21),  which  affirmed  an  int«-loc- 
iit«7  Jadgment  of  Spedal  Term  directing  that 
tba  complaint  be  dismissed,  unless  the  plalntiflli 


pay  a  certain  ram  of  money  into  court.  Ed- 
ward L.  Andrews,  for  appellants.  Gari  A.  da 
Gersdorff.  Wllltam  D.  Gnuuie,  and  B.  B.  Bof- 
BTB,  for  respondents. 

PER  CURIAM.  Appeal  dismissed,  with 
costs. 

PARKER.  0.  J.,  and  BARTLETT,  MAR- 
TIN, VANN,  and  WERNER,  JJ.,  concur. 
GRAY.  J.,  not  sitUng.  HAIGHT,  J,  absent. 


DAVENPORT.  Appellant,  v.  ANGELO  et 
al..  Respondents.  (Court  of  Appeals  of  New 
York.  Dec.  IS,  1003.)  Appeal  from  a  judg* 
ment  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  Second  Judicial  Department  (83 
App.  Dir.  636,  82  N.  Y.  Supp.  1099),  entered 
June  20,  1903,  affirming  a  judgment  in  favor  of 
defeodants  eutered  upon  a  dismissal  of  the  com- 
plaint by  the  court  on  trial  at  Special  Term. 
Roger  S.  Baldwin  and  Theron  G.  Strong,  for 
appellant.  Louis  H.  Hall.  Henry  B.  TwomUy, 
and  John  R.  Kahn,  for  reapondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

PARKER,  O.  J\,  and  GRAY.  O'BRIEN, 
BARTLETT.  MABTIN,  GULLiBN,  and  WER- 
NER, JJ.,  coffcnr. 


In  re  DELANO'S  ESTATE.  (0>urt  of  Ap- 
peals of  New  York.  Dec.  18,  1903.)  No  opin- 
ion. Motion  for  reargament  denied,  with  (10 
costs.   See  176  N.  Y.  486,  68  N.  B.  871. 


DONNELLY.  Respondent  t.  BUBNHAM, 
Appellant  (CATHOLIC  MUT.  BEN.  ASS'N. 
Interpleader).  (Court  of  Appeals  of  New  York. 
Jan.  6,  1904.)  Appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the 
Fourth  Judicial  Departmmt  (86  App,  Div.  226, 
83  N.  y.  Supp.  659),  entered  July  17,  1903,  af- 
firming a  judgment  in  favor  of  plaintiff  entered 
upon  a  decision  of  the  court  at  a  trial  term 
and  an  order  denying  a  motion  for  a  new  trial. 
Eugene  W.  BCamngton,  for  appellant.  fNioin* 
as  H.  Dowd,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs  and  10  per  cent,  additional,  under  sec- 
tion 3251  of  the  Code  of  Civil  Procedure. 

PARKER,  O.  J.,  and  GRAY,  BARTLETTT, 
MARTIN.  YANN,  and  WERNER,  JJ..  concur. 
HAIGHT.  J.,  absent 


DONNELLY,  Appellant,  v.  CITY  OF  ROCH- 
ESTER, Respondent,  et  at  (Court  of  Appeals 
of  New  York.  Dec.  IS.  1908.)  Appeal  from  a 
judgment  of  the  App^ate  DiiviBion  of  the  Su- 
preme Conrt  in  the  Fourth  Judicial  Depart- 
ment (84  App.  Div.  632.  82  N.  Y.  Supp.  1099). 
entered  July  16,  1903,  affirming  a  judgment  in 
favor  of  daeodant  entered  upon  a  verdict  and 
an  order  denying  a  motion  for  a  new  trial. 
(3eorge  H.  Harris  and  John  S.  Keenan,  for  ap- 
pellant W.  A.  Sutherland,  Corp.  Coqdbm 
(John  M.  Stull,  of  counsel),  for  re^ondent 

PER  CURIAM.  Judipnent  affirmed,  wfth 
costs. 

PARKER.  O.  J.,  and  O'BRIEN,  BART- 
LErrr,  martin,  and  CULLEN.  JJ.,  concur. 
GRAlf.  J.,  absent   WERNER,  J.,  not  sttting. 


DU  BOIS.  Respondent,  y.  BRIE  R.  CO..  Ap- 
pellant. (Court  of  Appeals  of  New  York.  Jan. 
5,  1904.)  Appeal  from  a  judjrment  of  the  Ap- 
pellate Division  of  the  Supreme  Court  In  the 
Second  Judicial  Department  (80  App.  Dir.  640l 
81  N.  Y.  Supp.  ll^i),  entered  Mardi  27,  lOCR. 
affirming  a  Judgment  In  favor  of  plaintiff  enter- 
ed upon  a  Ttfdict  and  an  order  denying  a  mo- 
tion for  a  new  trial.    Bmry  Bacon  and  Jo 
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seph  Merritt,  tor  appellant  Thomai  Watti^  for 

respondent. 

PER  CURIAM.    Jodgmest  afflnned,  irith 

costs. 

PARKER,  C.  and  GRAY,  BARTLETT, 
MARTIN,  and  WERNER.  JJ.,  concur. 
HAIGHT,      abwnt.   YANM,  J.,  not  Bitting. 

BARLEY,  Appellant,  t.  McEtNNT,  ReBpond- 
ent.  (Court  of  Appeals  of  New  York.  Jan.  5. 
1904.)  Appeal  from  an  order  of  the  Appellate 
DiYiBioD  of  the  Snprenie  Court  in  the  First  Ju- 
dicial Department  (84  App.  DIt.  Gi2,  82  N.  Y, 
Snppw  1100),  entered  Jn&  20.  which  af- 

firmed an  order  of  Special  Term  denying  a  mo- 
tion for  an  order  requiring  Alexander  McKinny, 
as  receiver  of  Lawrence  V.  Mulry.  to  pay  to  the 
petitionee  the  amount  of  a  judgment  recovered 
ur  him  against  the  said  Lawrence  V.  Mulry. 
^niomas  J.  O'Neill  and  Cornelius  3.  Barley,  for 
appellant.   William  L.  Snyder,  for  respondent. 

PE>R  GURIAM.    Appeal  dtemisaed,  with 

costs. 

O'BRIEN,  BARTLBTT,  MARTIN,  VANN, 
OULLEN,  and  WERNER,  JJ..  concur.  PAB^ 
KBB,  a  J^  absent 


FIDELITY  &  DEPOSIT  CO.  OF  MARY- 
LAND T.  STEVENS.  (Court  of  Appeals  of 
N«w  York.  Jan.  19.  1904.)  Appeal  bT  permia- 
slon,  from  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  Third  Judicial  De- 
partment @7  App.  Div.  600.  84  N.  Y.  Supp. 
1125),  entered  September  15,  1903,  which  af- 
firmed an  order  of  Special  Term  denying  the  ap* 
plication  of  petitioner  for  leave  to  commence 
an  action  against  the  respondent  herein.  The 
following  questions  were  certified:  (1)  As 
between  the  sureties  on  all  the  bonds  mention- 
ed in  the  record,  was  the  appellant  first  and  pri- 
marily liable  on  the  last  appeal  bond?  (2)  The 
appellant  being  surety  on  the  appeal  bonds,  can 
it  require  contribution  from  sureties  on  the  orig- 
inal bond  of  the  committee,  or  from  the  estates 
of  «nch  peraons,  even  ff  the  amount  paid  by  the 
amtellant  was  In  form  paid  on  the  bcmd  given  by 
the  committer  as  such,  and  not  on  the  appeu 
bonds?"  J.  Murray  Downs,  for  appellant  Pa- 
ter A.  Delaney.  for  respondent. 

PBR  OURIAM.  Order  affirmed,  with  coats. 
First  question  certified  answered  in  the  affirma- 
tive, and  second  questton  in  the  negative. 

PARKER,  G.  J.,  and  BARTLBTT,  MAR- 
TIN. VANN.  and  CULLEN.  JJ..  concur. 
aBBIBN  tnd  WBBNEB,  JJ.,  alisent 


FORSATTI,  Respondent,  t.  POYET,  Appel- 
lant. (Court  of  Appeals  of  New  York.  Dec 
18,  1903.)  Appeal  from  a  jndgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the 
Sint  Judicial  Department  (82  App.  Div.  ^S. 
81  N.  Y.  Supp.  1126),  entered  April  21.  1903, 
affirming  a  judgmeut  in  favor  of  plaintiff  en- 
tered upon  a  verdict  and  an  order  denying  a 
motion  for  a  new  trial.  Frank  Verner  John- 
Bon,  (or  appellant.  Gilbert  Bay  Hawes,  for  re- 
spondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

GRAY,  BARTLETT,  MARTIN,  and  WBR- 
NBR,  JJ.t  concur.  PARKER.  O.  J.*  and 
O'BRIEN  and  CULLEN,  JJ.,  dissent 


GEARY,  Respondent  t.  METROPOLITAN 
ST.  BY.  CO.,  Appellant  (Ourt  of  Appeals  of 
New  York.  Dec.  18,  19(^  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  First  Judicial  Department 
(84  App.  Dir.  514,  82  N.  Y.  Supp.  1016),  en- 
tered July  1,  1903,  affirming  a  Judgment  in  fa- 


Tor  of  plaintiff  entered  npoo  a  rerdlct  and  as 
order  denying  a  motion  for  a  new  trial.  Bay^ 
ard  H.  Ames,  Charles  F.  Brown,  and  Henry 
A.  Rot^nson.  (or  appellant  John  O.  BohiuBon 
and  A.  S.  Gilbert,  tor  reflpondent 

PBB  CURIAM.  Judgmmt  affirmed,  wltii 
costs. 

PARKER,  O.  J-  and  O'BRIEN,  BART- 
LBTT, MARTIN,  OULLEN,  and  WBENBR. 
JJ^  concur.  GRAY,  J.,  not  BitUnfr 


GIBBS.  Reapottdent  t.  HERMAN,  Sherlfl^ 
Appellant  (Court  of  Appeals  of  New  York. 
Jan.  5,  1904.)  Appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the 
Second  Judicial  Department  (86  App.  Div.  619, 
82  N.  Y.  Supp.  1101),  entered  June  17,  1903. 
affirming  a  judgment  in  favor  of  plaintiff  en- 
tared  upon  a  verdict  and  an  order  denying  a 
motion  for  a  new  trial.  Henry  Bacon  and  Jo- 
seph Merritt  (or  atvellant  John  O.  R.  Xaj\<a, 
tor  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

PARKEEL  O.  J.,  and  •  GRAY.  O'BRIBN. 
BABTLETT.  BfARTIN,  ud  OULLBN,  JJ., 
eoucur.  HAIGHT,  J.,  absent. 


lu  re  GORMAN'S  WILL.  (Court  of  Appeals 
of  New  York.  Dec  8,  1903.)  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  Second  Judicial  De- 
partment (80  App.  Div.  640.  81  N.  Y.  Supp. 
1127),  entered  March  6,  1903,  which  affirmed 
a  decree  of  the  Kings  county  Surrogate's  Court 
admitting  to  probate  the  wUl  of  Bdward  Qor- 
man,  deceased.  J<An  R.  Knhn,  for  q»dlant. 
Herbert  T.  Ketduun  and  Joseph  B.  OwenB. 
for  respondent 

PER  CURIAM.  Jndgment  affirmed,  wtth 

costs. 

PARKER,  O.  J.,  and  GRAY,  O'BRIEN. 
HAIGHT.  MARTIN,  VANN,  and  WBRNER, 
JJ-  c<mcur. 


GRANGER,  Respondent  v.  LOCKWOOD  at 
al.,  Appellants.  (Court  o(  Appeals  of  New 
York.  Jan.  6,  19(>4.)  Appeal  from  a  judgment 
of  the  Appellate  Division  of  the  Supreme  Court 
In  the  First  Judicial  Department  (70  App.  DW. 
612,  78  N.  Y.  Supp.  1117),  entered  November 
13.  IWZt  modi^ing  and  affirming  as  modified 
m  judgment  in  favor  of  plaintiff  entered  upon 
the  report  of  a  referee.  Clarence  L.  Banber 
and  James  A.  Deering,  for  appellants.  Waltw 
I.  McCoy,  for  respondent 

PER  CURIAM.  Appeal  dismissed,  with 
costs. 

PARKER,  O.  J.,  and  GRAY,  BARTLBTT. 
MARTIN.  VANN.  and  WBBNBR,  JJ.,  OOUcv. 
HAIGHT,  J.,  absent 


GREEN.  Respondent  T.  MBTROPOLITAN 
ST.  RY.  GOa  Appellant  (Court  of  Appeals  ol 
New  York.  Dec.  8,  19(3.)  Appeal  from  a  judg- 
ment of  the  Appellate  Division  of  the  Supreme 
(Tonrt  in  the  First  Judicial  Department  (81 
App.  Div.  642,  82  N.  Y.  Supp.  1101).  entered 
June  27,  1903,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  and  an  ordar 
denying  a  motion  for  a  new  trial.  Charles  F. 
Brown  and  Henry  A.  Robinson,  (or  appellant 
Frank  S.  Bla<^  Franklin  Fierce^  and  Abr» 
ham  Gmber,  for  respondent 

PBR  CURIAM.  Jndgment  aSirmad.  wttb 
costs. 

PARKER.  O.  J.,  and  BARTLETT,  HAIGHT, 
VANN,  OULLEN,  and  WERNER,  JJ..  concur. 
GRAY,  J.,  not  sitting. 
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HALLERAN,  Appellant,  t.  BELL  TELE- 
PHONE CO.  OP  BUFFALO,  Respoudent. 
(Court  of  Appeals  of  New  York.  Dec.  18, 
1903.)  Appeal  from  «  judgment  of  the  Ap> 
peltate  Division  of  the  Supreme  Court  in  the 
Fourth  Judidal  Department  (B4  App.  Div.  41, 
71  N.  T.  Supp.  6Kf),  entered  August  13,  1901, 
affirming  a  judgment  In  favor  of  defendant  en- 
tered iipoD  a  dismissal  of  the  complaint  br  the 
court  at  a  trial  term  without  a  jury.  Ajthur 
E.  Clark,  for  appellant.  John  G.  Milbum  and 
Frank  E.  Whaley,  for  respondent. 

FEB  CUBIAM.  Judgment  ■ffirmed.  with 
coata. 

PABEEB,  0.  and  GRAY.  O'BBIBN. 
BABTLETT,  SlARTINt  CULLEN»  and  WEB. 
NEB,  3S^  concur. 


HAMILTON,  Appellant,  T.  FIDELITY  MUT. 
LIFE  ASS'N  OF  PHILADELPHIA,  Bespond- 
•nt.  (Ooort  of  Appeals  of  New  York.  Feb.  9, 
1904.)  Appeal  from  an  order  of  the  Appellate 
Dlriston  of  the  Supreme  Court  in  the  Fourth 
Judicial  Department  <75  App.  Div.  609,  77  N. 
Y.  Snpp.  1128),  entered  November  11,  1902, 
which  reTfirsed  a  judgment  iu  favor  of  plain- 
tiS  entered  npon  a  Tordlct  and  an  order  denj- 
Ing  a  motion  for  a  new  trial  and  granted  a 
new  trial.  Moses  Sbire,  for  appellant.  WUber 
E.'Houpt,  for  respondent 

PER  CUBIAM.  Order  affirmed,  and  judg- 
ment absolute  ordered  for  defendant  on  the 
•dpnlation,  with  coats,  on  the  gronud  that  the 
exceptlona  to  the  charge  presented  error  justi- 
fying the  reversal  by  tbe  Appellate  Division. 

BABTLBTT,  HAIGHT.  VANN  and  WEE- 
NEB,  JJ-  concur.  PARKEB.  O.  J.,  concur*  In 
ZHolt.  GRAY  and  GULLBN.  JJ.,  absent. 


HARVBY.  AppeUant,  t.  EEN*NEDY  et  al.. 
BeapocdentB.  (Court  of  Appeals  of  New  York. 
Jan.  12,  1901.)  Appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Saprefiie  Court  in  the 
Third  Jndidal  D«Dartment  (81  App.  Dir.  261, 
80  N.  Y.  Snpp.  ^8),  entered  April  13,  1903, 
in  favor  of  aefeudant  npon  the  submission  of 
a  controversy  under  section  1279  of  the  Code  of 
Civil  Procedure.  W.  J.  Welsh  and  F.  W. 
Welsh,  for  appeUant.  Jerome  De  Witt,  for  re> 
spondents. 

J^B  CURIAM.  Judgment  affirmed,  with 
costs. 

HAIGHT,  VANN,  CULLEN  and  WBRNBB, 
JJ.,  concur.  FABKEU,  G.  J.,  and  O'BBIEN 
and  BABTLETT,  JJ.,  diuent. 


HABVEY.  Appellant,  v.  HcOONGHID,  Ra- 

Kondent.  (Court  of  Appeals  of  New  York, 
a.  29,  19040  Appeal  from  a  judgment  of 
tiw  Appellate  Dlvi^on  at  tbe  Sopreme  Court  in 
tbe  First  Judicial  Department  (77  App.  Div. 
861,  79  N.  Y.  Supp.  241),  entered  January  13, 
1903,  affirming  a  judgment  in  favor  of  defend- 
ant entered  npon  a  verdict  and  an  order  deny- 
fais  a  motion  for  a  new  trial,  Theodore  B. 
Oanncellor  and  Abraham  Oraber,  for  appellant 
Joseph  Fettretch,  for  respondent. 

PBR  OUBIAM.  Jndgmwt  affirmed,  with 
eoetSL 

PARKER,  C.  J.,  and  GRAY,  O'BRIEN, 
BABTLETT,  MARTIN,  and  CULLEN,  JJ., 
concur.  HAIOHT,  J.,  absent. 


HAUSMAN,  AppeUant,  r.  HERDTFELDER, 
Bespoadent.  (Ooort  of  Appeals  of  New  York. 
Jan.  26,  1904.)  Motion  to  withdraw  an  appeal 
from  aa  order  of  the  Appellate  Division  of  tbe 
Biwreme  Court  in  the  First  Judicial  Department 
App.  Div.  40»  80  N.  Y.  Snpp.  1039),  entered 


Mardi  23,  1903.  whldi  revetwd  a  judgment  !■ 

favor  of  plaintiff  enteHd  npon  a  verdict  and 
an  order  denying  a  moticHi  for  a  new  trial,  and 
granted  a  new  trial.  The  motion  was  made  on, 
the  ground  that  the  order  appealed  from  failed 
to  state  that  the  reversal  1»  the  Appellate  Di- 
vision was  npon  the  law,  and  not  upon  the  facts. 
Benjamin  F.  Felne^  for  the  motion.  I.  New- 
ton Williams  and  Charles  Caldwell,  opposed. 
No  opinion.  Motion  granted,  upon  payment  of 
costs  In  this  (wnrt,  induding  an  argument  fee. 

HIRSHBACH,  Appellant,  v.  KETCHUM. 
Bespondent.  (Court  of  Appeals  of  New  York. 
Feb.  16,  1904.)  Motion  to  dismiss  an  appeal 
from  a  Judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  First  Judicial  Depart- 
ment (84  App.  Div.  258,  82  N.  Y.  Supp.  739), 
entered  June  13,  1903,  affirming  a  judgment  ia 
favor  of  defendant  entered  npon  a  dismissal  of 
the  complaint  by  the  court  at  Special  Term. 
lAe  motion  was  made  upon  the  grounds  tliat  the 
Court  of  Appeals  had  no  jurisdiction  to  enter- 
tain the  appeal,  the  exceptions  being  frivolous, 
and  there  twing  no  question  of  law  to  review. 
William  P.  Maloney,  for  the  motion.  Samnel 
H.  Guggenheimer,  opposed.  No  opinion.  Mo- 
tion denied,  with  $10  coata. 

HITCH(X>CK,  Appellant,  v.  BUBCHELU 
Respondent.  (Court  of  Appeals  of  New  York. 
Feb.  9,  1004.)  Appeal  from  a  judgment  of  the 
Appellate  Division  of  tbe  Supreme  Court  in 
the  Second  Judicial  Department  (74  App.  Div. 
622,  76  N.  Y.  Supp.  812),  entered  June  II,  1902. 
affii-ming  a  judgment  In  favor  of  defendant  en- 
tered upon  a  verdict  directed  by  the  court  and 
an  order  denying  a  motion  for  a  new  ti^aL 
Charles  Cauron  Marsh,  Daniel  De  Wolf  Wever, 
and  Jacob  Marx,  for  appellant.  Balston  EHemr 
ming  and  WoodvlUe  Flemming,  for  respondent. 

FEB  CUBIAM.  Judgment  sfflrmed.  with 
costs.  ' 

PARKER.  C.  J.,  and  GRAY.  O'BBIBN. 
BARTLETT.  HAIGHT.  MARTIN,  and  CDI^ 
LBN.  J  J.,  eoDcnb  • 

HUBNEB.  Renxmdent  v.  METTBOPOLI- 
TAN  ST.  BY.  CO..  Am>ellant.  (Court  of  Ap- 
peals of  New  York.  Dec.  8,  1903.)  Appeal 
from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  In  the  First  Judicial  De- 
partment (77  App.  Div.  290,  79  N.  Y.  Snppb 
153),  entered  December  20,  1902,  affirming  » 
judgment  in  favor  of  plaintifT  entered  upon  a 
verdict  and  an  order  denying  a  motion  for  a 
new  trial.  Charles  F.  Brown,  Bayard  H.  Ames, 
and  Henry  A.  Bobfaison.  tot  appellant.  John 
Quinn,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costa   

PABKRB.  a  J..  and  BABTLETT. 
HAIGHT,  VANN,  OULLBN,  and  WBBNEB. 
JJ.,  concur. 

HUEBNER,  Appellant,  v.  HAMMOND  et  at. 
Bespondents,  (Court  of  Appeals  of  New  York 
Dec.  IS,  1903.)  Appeal  from  a  judgment  of  til* 
Appellate  Division  of  the  Suprme  Conrt  ia 
the  First  Judicial  Department  (SO  App.  Div. 
122.  80  N.  Y.  Supp.  295).  entered  April  13. 
1903,  affirming  a  judgment  In  favor  of  defend* 
ants  entered  upon  a  dismissal  of  the  complaint 
by  the  court  at  a  Trial  Term.  Perry  D.  Traf- 
ford,  for  appellant  Frank  C.  Averf  and  tSaA 
M.  Schlesinger,  for  reapondenta. 

FEB  CUBIAM.  Judgment  afDrmed,  with 
costs,  on  the  ground  that  there  wu  no  ^oot  of 
negligence  to  snlonit  to  tbe  i^ij. 

PARKER,  C.  J,,  and  GRAY,  O'BRIBN, 
BARTLETT.  MABTIN.  OUIXfilN.  and  WEB- 
NEB,  JJ.,  concub 
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KANE  et  al.  T.  BOSE  et  al.  (Oourt  of  Ap- 
peals of  New  York.  Jan.  19,  1001.)  Appeal 
from  ao  order  of  tbe  Appeflate  CirlsioD  of  the 
Sapreme  Coart  in  the  SecoQd  Jadlcial  Depart- 
ment (87  App.  Div.  101,  84  N.  T.  S^ipp.  111)» 
oiterea  October  27,  1903,  which  affirmed  an  or- 
der of  Special  Term  directias  tbe  plaintiflb  to 
pay  a  oertaln  nun  ot  money  to  the  reapondent 
herein.  Martin  T.  Manton,  for  appellanta. 
Thomaa  G.  Frost,  for  reepooaeDt. 

PER  CURIAM.  Order  affirmed,  with  coata. 

BARTLETT,  MARTIN,  VANN,  CULLEN, 
and  WERNSiK,  JJ.,  concur.  PABKBB,  C. 
TOtea  for  diamiasal.  O'BBIEN,  J.,  absent. 


KEISER  et  al.,  Appellants,  v.  SHAFETR,  Re- 
spondent. (Court  of  Appeals  of  New  York. 
Feb. '16,  1904.)  Appeal  from  a  jnd^ent,  en- 
tered November  16,  1902,  upon  an  order  of  tbe 
Appellate  Division  of  the  Supreme  Court  In 
the  Fourth  Jadidal  Department  (75  App.  DIt. 
630,  78  N.  Y.  Sapp.  1121),  overruUna  plaintUTs 
exceptions,  ordered  to  be  heard  in  toe  first  in- 
Btance  br  the  Appellate  Dirbion,  denying  a 
motion  for  a  new  trial,  and  directing  judgment 
for  the  defendant  Mosea  Shire  andSSdwud  L. 
Jellinek,  for  appellanta.  Chaelea  Diebold,  Jr^ 
for  respondent. 

PER  CURIAM.    Judgment  aOnnad.  with 

costs.   

PARKHR^  C.  J.  and  OBAY,  BARTLBTT, 
HAIOHT,  VaNN,  OUIXBN,  and  WB&NSOt, 
JJ.,  CDncar. 


KILKIN.  AppeMant,  v.  NEW  YORE  CENT. 
&  H.  R.  B.  CO.,  Respondent.  4Coart  of  Ap- 
peals of  New  York.  Jan.  26.  1904.)  Appeal 
from  an  ordei!  of  the  Appellate  IMvisioD  of  the 
Supreme  Court  in  the  Fourth  Judicial  Depart- 
ment (7«  App.  DlT.  529.  78  N.  Y.  Supp.  568). 
entered  December  b,  1902,  which  reversed  a 
judRment  in  favor  of  plaintiff  entered  upon  a 
verdict  and  an  order  denying  a  motion  for  a 
new  trial,  and  granted  a  new  trial.  George  Mc- 
Gowan.  for  appellant.  Frank  Kseoek,  for  re> 
spondent. 

PER  CURIAM  Order  affirmed*  and  judg- 
ment absolute  ordered  for  defendant  on  the  atlp* 
ulatlon,  with  costs. 

PABKER.  C.  J.,  and  O'BRIEN.  BART- 
LETTT,  HAIGHT.  MARTIN,  anu  CULLEN, 
JJ.,  concur   GBAx,  J.,  not  sitting. 


KINSEY,  Appeliant,  t.  CITY  OF  NEW 
YORK,  Respondent.  (Court  of  Appeals  of  New 
York.  Jan.  29,  1004.)  Appeal  from  a  judmient 
of  the  Appellate  Diymon  of  the  Supreme  Conrt 
in  the  Second  Judicial  Department  (76  App. 
Dir.  262,  78  N.  Y.  Supp.  16D),  entered  October 
14.  1802,  affirming  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict.  George  Wallace 
for  appellant.  George  L.  Rives,  Corp.  Counsel 
(James  D.  Bell  and  James  McKeen,  of  eonnsel), 
for  respondent. 

PER  CURIAM.  Judgment  reversed,  and  new 
trial  granted,  costs  to  abide  event,  on  author- 
ity of  Reisert  v.  aty  of  New  York,  174  N,  Y. 
196,  66  N.  E.  731. 

PARKER,  G  J.,  and  GRAY,  BARTLETT, 
HAIGHT,  MARTIN,  and  CULLEN.  JJ.,  con- 
cur. O'BBIEN,  J.,  not  Totlog. 


KNXOKBRBOCKER  ICE  CO.,  Appellant,  r. 
FORTY-SECOND  ST.  &  G.  ST.  PERRY  B. 
GO.  et  al.,  RespoDdenta.  (Court  of  Appeals  of 
New  York.  Dec.  8,  1903.)  No  opinion.  Mo- 
tion for  reargument  denied,  with  SIO  coats.  See 
176  N.  Y.  408.  68  N.  E.  864. 


LENNAN,  Respondent,  t.  HAMBURGH- 
AMERICAN  S.  S.  CO.,  AppeUant.  (Court  of 
Appeals  of  New  York.  Feb.  9.  1904.)  Ai^eal 
from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  tbe  Fmit  Jadlcial  Depart- 
ment m  App.  Div.  626,  S3  N.  Y.  Supp.  1109). 
altered  Jnly  19,  1903,  »fflmitng  «  ju^mcnt  la 
favor  of  plaintiff  entered  npon  a  Terdict  and  an 
order  denying  a  motion  tor  a  new  trial.  Ev- 
erett P.  Wheeler,  for  afipeUant.  William  lind- 
say  and  J.  Culbert  Palmer,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costa  ' 

PARKER,  a  J.,  and  GBAY,  O'BiRIEN. 
BAS^TLmr,  MAKTIN.  TAMN,  and  WER- 
NER, JJ.,  concur. 


LEVINE.  Respondent,  v.  METROPOLITAN 
ST.  RY.  CO.,  Appellant.  (Court  of  Appeals  of 
New  York.  Dec.  8,  1903.)  Appeal  from  m. 
judgment  of  the  Apellate  Dlvisfoo  of  the  Su- 
preme Conrt  in  the  First  Jadldal  Department 
(78  App.  Dir.  426,  80  N.  Y.  Snpp.  48),  entered 
February  3,  1903,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  and  an  order 
denying  a  motion  for  a  new  briaL  Charles  F. 
Brown,  Arthur  Ofoer,  and  Henry  A.  Robinaon, 
for  appelant  Loola  Mazaball  uid  Maarica 
Untennyer,  for  re^ondoit. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

PARKER,  O.  J.J  and  BARTLBTT, 
HAIGUT,  VANN.  CULLEN,  and  WERNER. 
JJ„  coucnr.  GRAY,  J.,  not  aiUing. 


LI6BY,  Appellant,  v.  VAN  DBRZBB  et  al., 
Respondents.  (Court  of  Appeals  of  New  York. 
Jau.  26,  1904.)  No  opinion.  Motfon  for  rear- 
tniment  denied,  with  $10  ciwti.  See  176  N.  Y. 
591,  68  N.  E.  1119. 


LISNER  V.  TOPLITZ.  (Court  of  Appeals 
of  New  York.  Jan.  19,  1904.)  Appeal  by  per- 
mission from  an  order  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  First  Judicial  De- 
partment (86  App.  Div.  1,  83  N.  Y.  Supp.  423), 
entered  July  7,  1903,  which  affirmed  an  order 
of  Special  Term  denying  a  motion  to  vacate 
an  order  for  the  examination  of  a  judgment 
debtor  in  supplementary  proceedings  and  an  or- 
der appointing  a  receiver  thereiu.  The  follow- 
ing question  was  certified:  "Wher^  on  the  ap- 
plication of  a  judgment  creditor,  an  order  for 
the  examination  of  a  Jndgmrat  debtor  in  pro- 
ceedings aupplementary  to  execution*  Instituted 
under  subdivision  1  of  eectlou  2432  of  the  Code 
of  Civil  Procedure,  is  made  by  a  justice  of  the 
Supreme  Court  on  the  13th  day  of  March,  1902, 
which  order  recites  that  it  has  been  shown  to  the 
satisfaction  of  the  court  that  the  execution  has 
been  duly  issued  and  returned  unsatisfied,  and, 
after  the  examination  of  the  judgment  debtor 
on  the  next  day  disclosing  property  applicable 
to  the  payment  of  tbe  judgment,  a  receiver  is 
appointed  In  tbe  proceeding  wiuioat  objection 
to  the  (MTOceedings  by  the  judgment  debtor,  and 
where  it  appears  on  motfon  to  vacate  the  or- 
der for  the  examination  of  the  judgment  debtor 
and  the  order  appointing  the  receiver  subse- 
quently made  by  another  judgmnit  creditor, 
whose  judgment  was  obtained  on  the  day  the 
receiver  waa  appointed,  opim  whidi  judgment 
execution  was  lasaed  the  same  day,  but  not  re- 
turned  unsatisfied  until  the  following  month, 
after  which  time  he  also  obtained  an  order  for 
the  examination  of  tbe  judgment  debtor  under 
the  same  snbdivislon  of  said  section  of  the 
Code,  that  the  deputy  AcriB  who  had  charaa 
of  the  first  execution  made  an  entry  in  the 
records  of  executions,  of  which  he  had  charg* 
in  the  sherifTs  office,  of  the  return  of  this  ex- 
ecution unsatisfied  on  said  18th  day  of  Mei^ 
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and  indorsed  npon  It  that  no  propertr  was 
found,  bnt  that,  tccordiug  to  a  genwal  cnrttHn 
In  the  sherilfa  office  to  make  entnea  In  the 

maio  docket  in  that  office  of  the  retarn'  of  ex- 
ecatioDS  and  to  return  them  the  meaning  after 
ther  are  so  returned  by  the  deputy  haTlog 
charge  tiienot,  tba  axtry  of  the  return  of  this 
execution  was  made  in  said  main  docket  and 
the  execution  was  returned  to  the  county  clerk 
as  nnsatlBfied  on  the  morning  of  the  14th  d^ 
of  March,  is  the  junior  Vidgment  creditor  enti- 
tled to  hare  the  motion  granted  as  matter  of 
right?"  Charles  BlandT.  Charles  T.  B.  Bowe 
and  Frederick  A.  Card,  for  appellant.  G.  A. 
Brodek  and  Herbert  A.  Heyn,  for  respondeat. 

PER  CURIA:^.  Order  affirmed,  with  costa, 
and  questini  certified  answered  in  the  negative. 

BARTLBTT,  MABTIN,  VANN.  OPI^LEN, 
and  WBRNE^  33.,  concur.  PARKBB,  a  J., 
dinnts.  O'BBIEN,  3.,  absent 

LITCHFIELD,  Respondent,  t.  INTERNA- 
TIONAL PAPER  CO.  et  aL.  Appellants 
CCourt  of  Appeals  of  New  Yortc  Jan.  6.  1904.) 
Appeal  from  a  jadgmmt  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  In  the  Third  Judi- 
cial Department  (67  App.  Dir.  62&  74  N.  Y. 
Sapp.  1135),  entered  February  3,  1902,  affirm- 
ing a  judgment  in  faror  of  plaintiff  entered  up- 
on the  report  of  a  referee.  A.  X.  Parkra*  and 
Frank  L.  Bdi,  for  appellants.  Hamiltoo  Wal- 
Us,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

PARKER,  a  J.,  and  ORAT.  O'BBIEN, 
BABTLB^,  and  MARTIN,  JJ..  concnr. 
HAIGHT  and  GULLEN,  JJ..  absent 


LORD  r.  SEYMOUR  et  aL  (Coort  of  Ap- 
peals of  New  York.  Dec.  8,  IQO&j  Appeal 
from  a  judgment  of  the  Appellate  Oiridon  of 
the  Supreme  Court  In  the  second  Judicial  De- 

Sartment  (86  Am.  Dir.  617,  83  N.  Y.  Supp. 
B),  Altered  June  17, 1903,  affirming  a  judgment 
In  faror  of  plaintiff  entered  npon  a  dedsfon  of 
the  court  on  trial  at  Special  Term.  John  P. 
Murray,  for  appellants.  George  W.  Wingate, 
for  respiondent. 

PER  CURIAM.  JudgmMit  affirmed,  wlUi 
costs. 

FABKBB.  C.  J.,  and  GRAY,  BARTLBTT. 
HAIQHT,  VANN,  CULLEN,  and  WBBNBB, 
JJ^  concnr. 


McALLASTER  et  al..  Respondents,  T.  BRIT- 
TON,  Appelant  (Court  of  Appeals  of  New 
York.  Jan.  5,  1804.)  Appeal  from  a  judgment 
of  the  Appellate  Diririon  of  the  SQpr«ne  Court 
in  the  Third  Judicial  Department  (67  App.  Dir. 
627,  73  N.  Y.  Supp.  1140),  entered  FAruary 
11, 19C^  affirming  a  judgment  in  faror  of  plain- 
tiffs entered  upon  the  report  of  a  referee.  Jo- 
seph George,  tor  appellant  John  F.  Cook,  for 
resptrndents. 

PER  CURIAM.  Judgmoit  affirmed,  with 
costs. 

PARKER,  O,  J,,  and  GRAY.  O'BRIEN, 
BARTL^^  HAIGHT,  and  MARTIN.  JJ„ 
concur.  CULLBN,  J.,  absent 


In  n  McOABE.  (Court  of  Appeals  of  New 
York.  Feb.  23,  1904.)  Appeal  from  an  order 
of  the  Appellate  Division  of  the  Supreme  Court 
in  the  Third  Judicial  Department  (84  App.  Dir. 
145,  62  N.  Y.  Supp.  ISO),  entered  May  6,  1903, 
which  reversed  an  order  of  the  Broome  county 
Surrogate's  Court  denying  an  application  for 
the  revocation  of  letters  of  administration  of 
the  estate  of  James  A.  McCabe,  deceased,  and 
Erected  the  revocation  of  such  letters  of  ad- 
ministration. Jerome  De  Witt,  Theodore  B. 


Tnthill.  and  W.  D.  B.  Aluey.  for  appellant 

WiothnHD  D.  Painter,  tor  respoadent 
PER  CURIAM.  Order  affirmed,  with  costa 
PARKER,  a  J:,  and  GRAY,  O'BRIEN, 

HAIGHT,  MARTlK.  VANN,  and  OULLEN, 

JJ.,  concur. 


McPHILLIPSk  Respondent  r.  FITZGER- 
ALD, Appellant  (Court  of  Appeals  of  New 
York.  Jan.  6,  1904.)  Appeal  from  a  judgment 
of  the  Appelate  DIrision  of  the  Supreme  Court 
tn  the  First  Judicial  Department  (76  App.  Dir. 
IS,  78  N.  Y.  Supp.  631),  entered  January  6, 
1903,  affirming  a  judgment  In  faror  of  plaintiff 
entered  upon  a  rerdict  and  an  order  denying  a 
motion  for  a  new  trial.  Herbert  C.  Smyth, 
Snmnn  B.  Stiles,  and  Isaac  Fromme,  for  ap- 
pellant Ghariaa  StraoM  and  Edward  Kownc^ 
for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

PARKER,  a  J^  and  GRAY.  O'BBIEN, 
BARTLETT,  MARTIN,  and  CULLBN,  JJ., 
concnr.   HAIGHT.  J.,  absent 


McSHANE;  Appelant  t.  MUBPHY,  Mayttt, 
Respondeat  (Court  of  Appeals  of  New  York. 
Dec.  15,  1903.)  Appeal  from  a  judgment  of  tiie 
Appellate  Dirisiou  of  the  Supreme  Court  In  the 
Third  Judicial  Department  (86  App.  Dir.  666, 
83  N.  Y.  Supp.  1018),  altered  September  26, 
190&,  which  affirmed  an  order  of  Special  Term 
denying  a  motloti  for  an  order  reiiufring  defend- 
ant to  appoint  D^ocratic  Section  officials  for 
the  city  of  Gohoes  from  a  list  filed  with  hUn  fay 
complainant  as  chairman  of  the  Democratie 
general  committee  of  that  city.  Walter  H. 
Wertime  and  Mark  Cohn,  for  appellant  Peter 
A.  Delaney  and  Henir  A.  Strong,  for  respond- 
ent. 

PER  CURIAM.  Order  affirmed,  witih  costs. 

PARKER,  O.  J.,  and  O'BRIEN,  BART- 
LETT, HAIGHT,  VANN,  CULLEN,  and 
WEBNBBk  JJ.,  concur. 


MANHATTAN  FIRE  INS.  CO.  OF  CITY 
OF  NEW  YORK  et  al.,  Appellants,  r.  FOX 
et  al..  Respondents.  (Court  of  Appeals  of  New 
York.  Feb.  9,  1904.)  Appeal  from  a  judgment 
of  the  Appellate  Dirisiou  of  the  Supreme  Court 
In  the  First  Judicial  Department  (74  App.  Dir. 
271,  77  N.  Y.  Supp.  657),  entered  July  S,  1902, 
affirming  a  jud^ent  In  faror  (tf  defoidants  en- 
tered upon  a  dismissal  of  the  complaint  by  the 
court  at  a  Trial  Term.  Geom  Edwin  Joaeph, 
John  A.  Nkhola,  and  G.  D,  &  Haabrouek,  tar 

Spellants.  Otto  Horwits  and  WilUam  H. 
ain,  for  respondents. 

PER  OUBIAM.   JndfmeDt  affirmed,  with 

costs. 

PARKER,  O.  J.,  and  GRAY,  BARTLETTT, 
HAIGHT,  VaNN,  CULLBN,  and  WBRNSB. 
JJ«  cmcnr. 


METZGER  et  al.  r.  MARTIN  et  al.  (Court 
of  Appeals  of  New  York.  Jan.  2CL  1804.)  Ap- 
peal from  an  order  of  the  Appellate  Dhridon 
of  the  Supreme  Coort  In  the  Second  Jndldal 
Department  (87  App.  Dir.  572,  84  N.  Y.  Supp. 
494),  entered  November  20,  1903,  whidt  affirm- 
ed an  order  of  Special  Tenn  denying  an  appli- 
cation of  the  appellant  herein  to  be  reeved 
from  taking  title  to  certain  property  purehased 
by  him  at  partition  sale.  H.  T.  Dykman,  flor 
appellant  Grenrille  T.  Bhnmet  and  Uandce 
Dillon,  for  respondents. 

PER  CURIAM.  Order  affirmed,  with  costs. 

PARKER,  G.  J.,  and  O'BRIEN.  BABT- 
LETT.  MARTIN,  VANN,  CULLBN,  ud 
WERNER,  JJ.,  concnr. 
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U.  GBOETS  (SONS,  AppellaJits.  OROH, 
BwpoDdent.  (Court  of  Appeals  of  New  Ywk. 
JaD.  12,  1904.)  No  opinioii.  Motion  for  rear- 

SimiHit  denied,  with  flO  coats.  8m  177  N.  Y. 
,  68  N.  E.  902. 

In  ra  MILLARD.  (Cbart  of  Appeala  of  New 
York.  Feb.  23,  1904.)  Appeal  from  an  order 
of  the  Appellate  Division  of  the  Supreme  Court 
in  the  Fourth  Judicial  Department  (81  App. 
Div.  655,  81  N.  Y.  Supp.  1136).  entered  March 
17.  1903,  whidi  affirmed  an  order  of  the  Lewia 
Cbunty  Court  confirming  the  report  of  com- 
miasioners  in  proceedingi  to  lay  oat  a  high- 
way.  W.  A.  Matteeon  and  IL  Herrlam  Bagg, 
for  appellants.   Hiram  H.  Ryel,  for  respondent. 

PER  CURIAM.  Order  affirmed,  with  costs. 

PARKER,  C.  J.,  and  GRAY,  O'BRIEN, 
HAIQHT.  MARXm.  VANN,  and  CULLEN. 
Ji-  concur. 


In  re  MILLS'  ESTATE.  (Coort  of  Appeals 
of  New  Yorb.  Jan.  26,  1904.)  Appeal  from  an 
order  of  the  Appellate  Dlrision  of  the  Supreme 
Court  in  the  Second  Judicial  Department  (86 
App.  Div.  556,  67  N.  Y.  Sunp.  986.  84  N.  Y. 
Supp.  1136),  entered  July  24,  1903,  which  af- 
-firmed  an  order  of  the  Weatcheater  County  Sur- 
n^ate's  Court  directing  the  assessment  .of  a 
transfer  tax  upon  the  estate  of  Maria  F.  Mills, 
deceased.  GrenvfUe  T.  Eknmet  and  Maurice 
Dillon,  for  appellant.  Frank  M,  Buck,  for  re- 
spondent 

PER  CURIAM.  Order  affirmed,  with  costs. 

PARKER,  C.  J„  and  O'BRIEN,  BABTLETT, 
MARTIN,  TANN.  CULLBN.  and  WERNER, 
JJ.t  concur. 


Id  re  MITCHELL.  (Oonrt  of  Appeals  of 
New  York.  Jan.  19,  1904.)  Appeal  from  an  or- 
der of  the  Appellate  DiTialon  of  the  Snpreme 
Court  In  the  Third  Judicial  Department  (86 
App.  Dir.  277,  83  N.  Y.  Snpp.  211),  entered 
■Joly  21,  1906,  which  afflrmed  an  order  of  the 
Tompkina  County  CJonrt  confirming  the  report 
of  eommisdoners  appointed  to  determine  the  ne- 
cessity of  a  highw'ay  and  to  assess  the  damages 
therefor.  Myron  N.  Tompkins,  tor  appellant 
town  of  Ithaca.  F.  E.  TiUwtts,  for  a^eUant 
Ldilgh  Valley  B.  Go.  Jamoa  L.  Baker  and 
-Samuel  D.  HalKday,  for  respondeat. 

PER  CURIAM.  Order  affirmed,  with  costs. 

PARKER,  O.  J.,  and  BABTLETT,  MARTIN, 
TANNJOUIXj^,  and  WERNEB.  JX,  eoumr. 
aBBISN,  ahaent 


MOORBt  RMpondent,  t.  STAINTON.  Appel- 
lant, et  al.  (Court  of  Appeals  of  New  York.  Feb. 
10,  lISOiA  Appeal  from  a  Judgment  of  the  Ap- 
pellate Division  of  the  Supreme  Court  in  the 
Fint  Jndicial  Department  (80  App.  Div.  296,  80 
N.  Y.  Supp.  244),  entered  February  16^  1903,  af- 
firming a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  and  an  order  denying  a  motion 
for  a  new  trial.  Edward  P.  Mowton,  for  ap-' 
pellant.  Edward  J".  McCrossin,  for  respondent 

PER  CURIAM.  Judgment  affimiad.  iritb 
eosta,  on  opinion  of  Jenks.  J.,  below. 

PARKER.  C.  J.,  and  BARTLETT,  HAIGHT, 
VANN,  OULLEN,  and  WERNER,  JJ..  concar, 
GRAY,  J.,  absent. 


MORAN.  Respondent,  t.  MORRILL,  Appel- 
lant. (Ooott  of  Atveala  of  New  York.  Jan.  26, 
1804J  Appeal  from  a  judgment  of  the  ASP^l' 
late  Division  of  the  Snpreme  Court  in  the  First 
Jadidal  Department  (78  App.  Dir.  440,  80  N. 
Y.  Supp.  i2Si,  enteied  Fabnuur  24*  1803,  whkh 


reversed  a  judgment  Of  nonsuit  and  an  order 
denying  a  motion  for  the  entry  of  a  general  ver- 
dict in  favor  of  plaintiff  on  a  Bpecial  verdict, 
and  directed  judnnent  for  plaintiff.  James  Har- 
old Warner  and  Charles  O.  Reiley.  tor  awellant. 
Theodore  Sntro,  for  respondent. 

FEB  ODBIAM.  Jnds^nent  affirmed,  witb 
costs. 

PARKER,  C.  J.,  and  O'BRIEN,  BARTLETT, 
MARTIN,  VAXN,  and  WERNER,  JJ„  concur. 
CULLE^,  J,  dissentB. 

MORRELL,  Appellant,  v.  BOSTON  &  M.  R. 
R.,  Respondent  (Court  of  Appeals  of  New 
York.  Dec.  15,  1903.)  Appeal  from  a  Judg- 
ment of  the  Appellate  Division  of  the  Supreme 
Court  In  the  Third  Judicial  Department  (85 
App.  Div.  622,  83  N.  Y.  Supp.  1111).  entered 
July  3,  1903,  affirming  a  judgment  In  favor  of 
defendant  entered  npon  a  dismissal  of  the  com- 
plaint by  the  coort  at  a  Trial  Term.  Robert  H. 
Bamett,  for  appeUantt  T.  F.  Samilton,  tor  re- 
spondent 

PER  GUBIAM.   Jndgment  afflrmed,  with 

costs. 

PARKER,  O.  J.,  and  O'BRIEN,  BART- 
LETT,  MARTIN,  CULLEN,  and  WERNER, 
JJ..  ooncor.  GRAY,  J.,  absent 


MULLER,  Respondent,  t.  METROPOLITAN 
ST.  RX.  CO.,  Appellant.  ((3ourt  of  Anteals  of 
New  York.  Jan.  26,  1904J  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Sn- 

f»reme  Court  In  the  First  Judicial  Department 
77  App.  DiT.  221,  78  N.  Y.  Supp.  lOOG^  enter- 
ed December  17.  190t2,  affirming  a  judgment  In 
favor  of  plaintiff  etatered  npon  a  verdict  and  an 
order  denying  a  motion  for  a  new  trial.  CSiarlea 
F.  Brow^  Bayard  H.  Ames,  and  Henry  A. 
Robinson,  for  appellant  M&tulce  B.  Blomen- 
thal,  for  reepondoit 

PER  CURIAM.  Judgment  affirmed.  witl» 
costs. 

PARKER,  C.  J.,  and  (yBBIBN.  BART- 
X^TT,    MARTIN,    TANN,    OUXjiBN.  an« 

WERNER,  JJ..  concur. 


MUZZY,  Respondent,  v.  GULICK  et  al..  Ap- 

Jellants.  jCourt  of  Appeals  of  New  York, 
an.  12,  1904.)  Appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in 
the  Fourth  Judicial  Department  (77  App.  Div. 
632.  79  N.  Y.  Supp.  113^,  entered  November 
22,  1902,  affirming  a  judgment  In  favor  of  plafn- 
tiS,  entered  npon  a  dednon  of  the  court  on  trial 
at  Special  Term.  Myer  Nussbaum,  for  appel- 
lants. Elon  R.  Brown,  for  respondent 

PER  CURIAM.  Judgment  afiirmed,  with 
costs. 

GRAY,  BABTLETTT,  HAIGHT,  and  WER- 
NER, JJ.,  concar.  CULLEN,  J.,  dissents  on 
the  ground  that  the  deposition  of  the  grantor  in 
aupplementaiy  procee^ngs  waa  improperly  ad- 
mitted in  evidence  as  against  grantee.  PAR- 
KER, 0.  J.,  and  VANN,  J.,  not  voting. 


NEW  YORK  CENT.  &  H.  R.  B.  CO.,  Be- 
epondent  t.  STATE,  Appellant  (Court  of  Ap- 
peala of  New  York.  Feb.  9,  1904.)  AppMl 
from  a  Judgment  of  the  Appellate  IMvlsion  of 
the  Sapreme  Court,  in  the  Third  Judicial  De- 
partment (80  N.  Y.  Suro.  1144),  entered  Jana- 
aty  28,  1903,  afflnning  a  Judgment  in  favor  of 
pWiintiii  entered  npon  a  decision  of  the  C!ourt  of 
Claima  John  Cunneen,  Atty.  Gen.  CWilliam 
H.  Wood,  on  the  brief),  for  tarn  State.  Charles 
E.  Snyder,  for  respondent 

HAIGHT,  J.  Wm  think  tke  dabnant  Is  en- 
titled to  recover  from  the  state  the  damages  soa- 
tained  on  account  of  the  acts  complained  of,  for 
the  reason  stated  In  the  opiiUon  of  Merwlii,  J. 
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gr  App.  DIv.  57,  65  N.  T.  Siipp.  flHi).  But 
ink  utat  the  ifiaimant  sboala  not  be  alloved 
iDterest,  prior  to  the  eatry  of  jndgmeDt  herein, 
apOQ  the  item  of  $60,000  awarded  as  dBmagea 
for  the  permaneDt  restoration  of  the  railroad 
embanknieDt,  or  apon  the  item  of  $34,017^ 
awarded  for  such  restoration  in  case  the  proper 
authorities  of  the  state  consent  that  the  claim- 
ant may  restore  the  embankment  by  extending 
the  same  into  the  reservoir  apon  the  lands  of 
the  state,  as  provided  for  in  the  judgment.  Im- 
mediately  after  the  railroad  embankment  was 
washed  away,  there  waa  a  temporarj  trestle 
constructed  across  the  break,  at  an  expense  of 
$11,572.37,  which  Bum,  with  the  Interest  there- 
on, has  been  allowed  as  damages  to  the  claim- 
ant. The  permanent  embukmcmt  had  not  been 
coDstructed  at  the  time  of  the  entry  of  judg- 
ment herein,  and  conseqaently  the  claimant  bad 
not  been  required  to  pay  therefor.  The  tempo- 
rary structure  has  been  used  by  the  railroad 
company  in  the  meantime,  and  consequently  it 
taaa  operated  to  save  the  claimant  the  use  of 
the  money  required  for  the.  conBtruction  of  the 
permanent  embankment.  'We  think,  therefore, 
t&at  the  judgment  should  be  modified  by  deduct- 
ing the  interest  allowed  npon  the  item  of  dam- 
ages awarded  for  permanent  restoration  of  the 
embankment,  and,  as  so  mxvdiSed,  affirmed, 
without  costs  in  this  court  to  either  par^. 
Judgment  accordingly. 

PARKER,  O.  J^and  BARTLETT,  VANN, 
cmLElN,  and  WBRNBB,  JJ,,  eoacnr.  QRAX. 
not  littinc 


NEW  YORK  SBCUBITY  ft  TRUST  CO.  et 
al.  T.  SCHOE^NBERG  et  al.  (Court  of  Appeals 
of  New  York.  Jan.  19,  1904.)  Appeal  from 
an  order  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  First  Judicial  Depa^tme^t 
CB7  App.  Dir.  202,  84  N.  Y.  Supp.  S59),  entered 
November  20,  1903,  wfaidi  reversed  an  order  of 
Special  Term  directing  the  respondent  herein 
to  complete  Its  purchase  of  certain  premises, 
Frederic  R.  Coudert,  Lorenzo  Semple,  and  How- 
ard Theyer  Kingsbury,  for  appellants  New 
Xork  Security  &  Trust  Co.  and  others.  Har- 
old-N.itban,  for  appellants  Scboenberg  and  oth- 
ers. Harold  Swain  and  N.  B.  Sanborn,  for  re- 
spondent. 

PBR  CURIAM.  Order  affirmed,  with  costs, 
on  opinion  below. 

PARKER.  C.  J.,  and  BARTLETT,  MAR- 
TIN, VANN.  and  CULT.EN,  JJT.,  concur. 
O'BRIEN  ud  WERNER.  JJ.,  absent. 


In  re  NEW  YORK  &  N.  S.  RY.  CO.  (Court 
of  Appeals  of  New  York.  Feb.  23,  1904.)  Ap- 
peal from  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  Second  Judicial  De- 
partment (88  App.  DiT.  614,  84  N.  Y.  Supp, 
1137).  entered  November  18.  1903.  which  af- 
firmed an  order  of  Special  Term  granting  a  per- 
«nptory  writ  of  mandamus  to  compel  defend- 
ants to  Issue  to  petitioner  a  permit  to  erect 
poles  and  string  wires  neceesary  for  the  opera- 
tion of  its  railway  upon  the  Jamaica  and  Hemp- 
stead Turnpike  in  the  city  of  New  York.  John 
J.  Delaoy,  Corp.  Counsel  (James  D.  Bell,  of 
counsel),  for  appellants.  George  F.  Hickey  and 
William  E.  Stewart,  for  respondent. 

PER  CURIAM.    Order  affirmed,  with  costs. 

PARKER,  C.  J„  and  GRAY,  O'BBIEN, 
HAIGHT,  and  MARTIN,  JJ.,  concur.  YANN 
and  CUIXEN.  JJ„  not  voting. 


NIEWENHOUS.  Respondent,  t.  NEW 
YORK  &  H.  R  CO.  et  ol..  Appellants.  (Conrt 
of  Appeals  of  New  York.  Jan.  26.  1904.)  Ap- 
peal from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  In  the  First  Judicial  De- 
partment (76  App.. Dir.         79  M.  X.  Supp. 


1140),  entered  Norember  14,  1902,  afflrmhuc  a 
jud^ent  in  favor  of  plaintiff  entered  upon  s 
decision  of  the  conrt  on  trial  at  Special  Term. 
Ira  A.  Place  and  Thomas  Emery,  for  appdloots. 
Flinr  W.  WUliamwin  and  Geoise  G.  Lay.  for 
respondent 

PER  CURIAM.  Judgment  reversed,  and 
final  judgment  ordered  in  favor  of  defendants, 
dismissing  the  plaintiffs  complaint,  without 
costs;  the  remittitur  to  be  in  the  form  of  that 
In  the  case  of  Ktiete  New  York  &  Harlem 
Railroad  Company,  175  N.  Y.  484,  67  N.  E. 
1084. 

PARKER,  C.  J-  and  O'BRIEN,  BABT- 
LETT.  HAIGHT/MARTIN,  and  CULLEN. 
JJ.,  concur.  GKAY.      not  ntting. 


NIMS,  Rmmndent  t.  MBJRRITT  et  aUAp* 
pellants.  (Coort  of  AmealB  of  Mew  Tork. 
Feb.  16,  1904.)   Motion  to  dismiss  an  appeal 

from  a  judgment  of  the  Appellate  Divl^on  of 
the  Supreme  Conrt  In  tiie  Fourth  Judicial  De- 
partment <84  App.  Div.  632.  82  N.  Y.  Supp. 
liOS),  entered  May  20,  1903,  affirming  a  judg- 
ment in  favor  of  plaintiff  entered  upon  the 
port  of  a  referee.  The  motion  was  made  upon 
the  grounds  that  the  Court  of  Appeals  had  no 
jurisdiction  to  entertain  the  appeal,  that  no 
question  of  law  was  involved,  tiiat  the  excep- 
tions were  frivolotis,  that  the  appeal  was  taken 
for  the  purpose  of  delay,  that  the  decision  of 
the  Appellate  Division  was  aoanimoua.  and  no 
leave  to  appeal  had  been  granted.  Henry  Fai>- 
cell,  for  the  motion.  Lowen  E.  Glon,  opposed. 
No  opinion.  Motion  denied,  with  $10  costi. 


O'BRIEN,  Appellant,  FI.J)CKBNSTEIN 
et  al.,  Respondents.  (Court  of  Appeals  of  Mew 
York.  Jan.  12,  1904.)  Motion  to  dismiss  an 
appeal  from  an  order  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  Fourth  Judidat 
Department  (86  App.  Div.  140,  83  N.  Y.  Supp. 
409),  entered  July  20.  1903,  revering  a  judg- 
ment in  favor  or  plafntlfF  entered  upon  a  de- 
cision of  the  court  on  trial  at  Special  Term  and 
granting  a  new  trial.  'The  motion  was  made  up- 
on the  grounds  that  the  appeal  was  nnautbori>- 
ed.  and  that  the  Court  of  Appeals  had  no  juris- 
diction to  review  an  order  of.the  Appellate  Di- 
vision reversing  a  judgment  upon  tne  law  and 
the  facts.  John  P.  Morse,  for  the  motion. 
Hugh  J.  O'Brien,  opposed.  No  opinion.  Mo> 
tion  denied,  with  $10  costs. 


OLMSTEAD,  AppeUavt,  t.  OLMSTEAD. 
Respondent,  et  al.  (Court  of  Appeals  of  New 
York.  Feb.  16,  1004.)  Appeal  from  a  judg- 
ment of  the  Appellate  Division  of  the  Supreme 
Court  in  the  Fourth  Judicial  Department  (76- 
App.  Div.  582,  79  N.  Y.  Supp.  98).  entcmd  No- 
vember 20,  1902,  affirming  a  judgment  in  farw 
of  defendant  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term.  Frank  W. 
Saunders,  for  appellant.  Eugene  M.  Bartlett, 
for  respondent  Gertrude  Olmstead. 

FEB  CURIAM.  Judgment  affirmed,  with 
ooatB. 

'  PARKER.  O.  J.,  and  GBAT,  BARTLBTT. 
VANN,  and  WERNER,  JJ.,  concur.  HAIOBT 
and  CuIiZ^M,  JJ„  not  voting. 


OSBORNE,  Respondent,  r.  OCH)BB  A 
RUGG  CO..  Appellant  (Court  of  Appeals  of 
New  York.  Dec.  18,  ISOS.)  Appeal  from  a 
judgment,  entered  July  23, 1908,  upon  an  order 
of  the  Appellate  Division  of  the  Supreme  Ooort 
In  the  Fourth  Judicial  Department  (86  Am. 
Div.  628,  83  N.  T.  Supp.  1112).  ovemiling  de- 
fendant's exceptions  ordered  to  be  heard  In  tiia 
first  Instance  by  the  Appellate  DivMou  and  de> 
nying  a  xnoticu  for  a  n«ir  tdaL  WiUiam  A. 
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Both  er land,  tm  wtDuit.   M«ttiin  SL  I«wk, 

-tor  rasponamt. 

FEB  OURIAU.    Jndfmort  snnned,  -with 

costs. 

PARKEK^  O.  J.,  and  GRAY.  O'BKIBN, 
BAKTLET]t,  ICABTIN,  GULLON.  and  WBB^ 
N BB,  JJ^  coanir. 


PARISH  et  al.  T.  PABISH  et  al.  (Court  of 
Appeals  of  New  York.  Dec.  8,  1908.)  No  opin- 
ioa.  Motion  to  amend  remittitur  denied,  with 
f  10  costs.  See  176  N.  Y.  181.  67  N.  £1.  296. 


h  re  PKCS  ^wo  cases).  (Ooort  of  Appeato 
•t  New  York.  DM*  iS,  1903.)  Ow-aimeali 
from  orders  ot  the  Appellate  Diviuon  of  tba 
Supreme  Coart  in  the  Third  Judicial  Depart- 
ment (70  App.  DiT.  206,  80  N.  Y.  Bupp.  70), 
entered  Mardi  2,  1903,  which  modified,  and  af- 
firmed as  modified,  decrees  of  tlie  Easex  county 
Snrrogate's  Court  settling  the  accounts  of 
Georsw  W.  Peck,  as  executor  of  George  W. 
Banker,  deceased,  and  as  executor  of  Henrietta 
M.  Banker,  deceased.  James  C.  Foley,  Coroe- 
lins  P.  McLaaghlin,  and  Gustave  Hurlimann. 
for  Bert  A.  Banker  and  others.  Philip  Carpen- 
ter, for  National  -Woman's  SnlCrage  Aas'n. 

PER  CURIAM.  Ordcn  affirmed,  wltho«( 
costs  to  either  party. 

PARKER,  a  J-  and  GRAY.  O'BRIEN, 
BAUThETi,  MAB2ciN.  CVIji^,  and.WBB- 
NBB,  JJ.,  concur. 


PEOPLB  ex  rel.  DEERINO.  Appellant,  T. 
GROUT,  Comptroller,  et  al.,  Respondenta. 
<Court  of  jS^ipeaTs  of  New  York.  Feb.  2S,  1904.) 
Appeal  from  an  order  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  in  the  First  Judi- 
cial Department  (SO  App.  Dir.  614,  85  N.  Y. 
8app.  1142).  entered  December  81,  1003,  which 
affirmed  an  order  of  Special  Term  denyius.  a 
motion  for  a  peremptory  writ  of  mandamns  to 
compel  defendants  to  accept  a  certain  .sum  in 
full  settlement  of  an  asaesament  for  a  local  im- 

{irovement.  Joel  J.  -Sqoier  and  Jamea  A.  Deer* 
ag,  for  appellflQt  John  J.  Delany,  Corp. 
Counsel  (Theodore  Oonnoly,  George  L.  Ster- 
llntr,  and  John  F.  O'Brien,  of  counsel),  for  re- 
spondents. 

PER  CURIAM.  Appeal  dtamissed.  with 
cMts. 

PARSntR.  C.  J.,  and  GRAY.  O'BRIEI^ 
HAIGHT.  UABTli^.  YANN,  and  OULLBN^ 
JJ.,  coDcttr. 


PEOPUEQ  ox  rel,  LEWISOELN  t.  O'BRIEN. 
Sheriff,  et  at.  SAME  v.  WYATT,  Justice  of 
Court  of  Spedal  Sessions.  (Court  of  Appeals 
of  New  York.  Jan.  12,  1904.)  No  opinion. 
Motion  to  amend  remittitur,  by  striking  there- 
from ao  much  aa  awards  coste  to  the  respond- 
•nt,  granted.  See  176  N.  Y.  203,  68  N.  B.  Ssa, 

PEOPLB  ax  McGBE,  Appellant,  v. 

PARTRIDGBk  PoUce  OomS  Respondent 
(Court  ot  Appeals  of  New  York.  Jan.  26^ 
1004.)  No  opinion.  Motion  for  rearrnmeot  de- 
nied, with  910  costs.  See  176  N.  Y.  605.  68 
N.  E.  1122. 


PEOPLB  ex  rel.  NEW  YORK  CENT.  &  H. 
B.  R.  CO.,  Appellant,  T.  MILLER,  Comptroller, 
Respondent  (two  cases).  (Court  of  Appeals  of 
New  York.  Feb.  23.  1904.)  Appeals  from  or- 
ders of  the  Appellate  Division  of  the  Supreme 
Court  in  the  Third  Judicial  Department  (tjO 
App.  Dir.  127,  84  N.  Y.  Supp.  108S),  entered 
December  10^  1803|  which  affirmed  determina- 


tlone  of  til*  defendavt  In  Impeaing  a  tax  opon 
the  relator  for  the  yean  1900  and  1901  ooder 
pection  1S2  of  the  tax  Uw  (Lm  1896,  p.  866^ 
e.  90^.  Ira  A,  Place  and  Thomas  Eibmt.  for 
appelant  John  Cnnneen,  Atty.  Gen.  (Wlulam 
H.  Wood,  on  the  brief),  for  respondent. 

PER  CURIAM.  Orders  affirmed,  with  costs, 
on  opinion  in  People  ex  rel.  N.  Y.  C.  &  H.  R. 
R.  R.  Co.  T.  Knight.  173  N.  Y.  2B5,  65  N.  B. 
U02. 

PARKER,  C.  J.,  and  HAIGHT,  MARTIN, 
VANN,  and  OULLEN,  JJ.,  concur.  GRAY,  J., 
Dot  sitting.   O'BRIBN,  J.,  not  voting. 

PEOPLE  et  rel.  WILLIAMS,  Appellant,  T. 
McDONOUGH.  SecreUry  of  State,  et  eL.  Re- 
spondents. (CcMirt  of  Appeals  of  New  York. 
Dec.  15,  1903.)  No  (Hiinion.  Motion  to  amend 
remittitur.  See  176  nTy.  606,  68  N.  B.  1123. 
Motion  granted,  and  remittitur  amended,  so  as 
to  read  ^Vith  KO  cosU  and  disbaEsements." 


In  re  PIERCE.  (Court  of  Appeals  of  New 
York.  Jan.  26,  1904.)  Appeal  from  an  order 
otC  the  Appellate  Division  of  th«  Supreme  Court 
In  the  Fourth  Judicial  Department  (68  App. 
Div.  620.  84  N.  Y.  Supp.  1141),  entered  De- 
cember 2,  1903,  which  affirmed  an  order  of 
Special  Term  denying  a  motion  for  a  peremp- 
tory writ  of  mandamns  to  compel  the  respond- 
ents to  reinstate  the  relator  as  a  prindpal  of 
public  schools  In  the  city  of  Rochester.  John 
A.  Barhite,  for  appellant  William  A.  Suther- 
land, for  reqxindents. 

PER  CURIAM.  Order  affirmed,  with  costs. 

PARKER,  O.  J^  and  O'BRIBN.  BART- 
hmr,  AIARTIN,  VANN,  CULLBN.  and 
WBRNBR,  JJ.,  ooncor. 


POLAND,  Respondent,  t.  UNITED  TRAC- 
TION CO.,  Appellant  (Court  of  Appeals  ot 
New  York.  Jan.  19,  1904.)  Appeal  by  permis- 
sion from  au  order  of  the  Appellate  Division 
of  the  Supreme  Court  of  the  Third  Judicial 
Department  (88  App.  Div.  281,  85  N.  Y.  Supp. 
T),  entered  November  13,  1903,  which  affirmed 
an  order  of  Special  Term  denymg  a  motion  for 
a  diauKe  of  venue.  The  fc^lowing  question  was 
certified:  "Is  the  county  of  Rensselaer  a  prop- 
er county  for  the  trial  of  this  action  upou  the 
facts  as  disclosed  In  the  record  on  appeal  here- 
in?' Patrick  O.  Dngao,  for  appellant  G.  B. 
Wellington,  for  respondent 

PER  CURIAM.  Order  affirmed,  with  costs, 
and  question  certified  answered  in  tbe  affirm- 
ative, on  opinion  below. 

PARKER.  O.  J.,  and  BARTLETT,  MAR- 
TIN, VANN,  and  CULLBN,  JJ.,  concur. 
O'BRUON  and  WERNER,  JJ.,  abeent 


POWELL,  Respondent,  v.  NEW  YORK 
CENT.  &  H.  R.  R.  CO..  Appellant  (Court  of 
Appeals  of  New  York.  Dec.  15,  1903.)  Ap- 
peal from  a  Judgment  of  the  Appellate  Division 
of  the  Suiveme  Court  In  the  Foorth  Judicial 
Department  (86  App.  Div.  629,  83  N.  Y.  Supp. 
1115),  entered  July  22,  1903,  affirming  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  ver- 
dict and  an  order  denying  a  motion  for  a  new 
trial.  A.  H.  Oowie.  for  Reliant  William 
Keunedy.  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

PARKER,  a  J.,  and  O'BRION,  HAIGHT. 
MARTIN,  VANN,  snd  WERNER,  JJ.,  eoncnr. 
GRAY,  J.,  not  flitting. 


RAMSON,  Respondent,  v.  METROPOLITAN 
8b  BY.  CO.,  AppeUaut.  (Court  ot  Appsali  of 
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New  York.  Feb.  16;  190y  Appeal  from  a 
judgment  of  the  Appellate  Dirisioii  of  the  Su- 
preme Court  in  the  First  Judicial  Departmeut 
(78  App.  DiT.  101,  79  N.  T.  Supp.  6814).  en- 
tered JanuaiT  29,  1903,  affirming  .a  iinUaneut 
in  faror  of  plaintiS  lentered  upon  a  To^ct  and 
an  order  denying  a  motion  for  a  new  trial. 
Charles  F.  Brown,  Bayard  H.  Amea,  and  Hen- 
ry A.  Kobinson,  for  appellant.  George  F.  El- 
liott and  Henry  Siacher,  Jr.,  tor  respondent. 

PBR  CURIAM.  Judgment  affinned.  with 
costs. 

PARKEE,  G  J.,  and  BARTLKTT,  HAIGHT, 
YANN,  OULLm.  and  WSRN£B,  JJ^  concur. 
GRAY.  3^  not  altttng. 


RmULY,  Respondent,  T.  BRIE  R.  OO.,  Ap- 
pellant. (Court  of  Appeals  of  New  York.  Jan. 
6,  1904.)  Appeal  from  a  judgment  of  the  Ap- 
pelate Divisiou  of  the  Supreme  Court  In  the 
Second  Judicial  Department  (72  App.  Dir.  47S, 
76  N.  Y.  Supp.  620),  entered  August  H,  190*2. 
affirming  a  judgment  in  favor  of  plaintiff  en- 
terad  upon  a  verdict  and  an  order  denying  a 
motion  for  a  new  trial.  Henry  Bacon  and  Jo* 
seph  Merritt,  for  appellant.  Oomelins  J.  Barl- 
ey, for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

PARKER.  O.  J.,  and  GRAY.  BABTLETT, 
MARTIN,  and  WBRNBR,  JJ..  concur. 
HAIGHT.  J.,  absent  VANN.  J.,  not  sitting. 


ROBINSON,  Respondent,  v.  NEW  YORK  & 
T.  S.  S.  Co.,  Appellaut.  (Court  of  Appeals  of 
New  York.  Jan.  20,  1904J  Appeal  from  a 
judgment  of  the  Appellate  DiTtsion  of  the  Su- 
preme Court  in  the  First  Judicial  Department 
(75  App.  Dir.  431,  78  N.  Y.  Supp.  359),  entered 
NoTemoer  25,  1902,  affirming  a  judgment  in 
favor  of  plaintiS  entered  upon  a  decision  of 
the  court  at  a  trial  term  without  a  jury. 
Thomas  B.  Hewitt  and  George  W.  Wingate, 
for  appellant.  Charlet  E,  Hughes,  for  respond- 
ent. 

PER  CURIAM.  Judgment  afflrmed,  with 
costs,  on  opinion  below  and  opinion  in  the  same 
ca^n  68  App.  Div.  211,  71  nTy.  Supp.  424. 

PARKER,  O.  J^  and  GRAY.  O'BRIBN, 
BARTLfiTTT,  HAIGHT.  MARl^,  and  GUIi- 
liEN,  JJq  concur. 


ROBINSON,  BflsnmdMit.  T.  SUPRBMO 
OOMMANDBRT.  UNITED  ORDER  OF 
GOLDEN  CROSS  OF  THB  WORLD.  Appel- 
lant. (CTourt  of  Appeals  of  New  York.  Jan. 
26,  IDfHO  Appeal  from  a  judgment  of  the  Ap- 
pellate Divisiou  of  the  Supreme  Court  in  the 
First  Juadal  Department  (77  App.  DIt.  215. 
79  N.  Y.  Supp.  18),  entered  December  16,  190!^ 
affirming  a  judgment  in  favor  of  plaintifF  en- 
tered upon  a  verdict  directed  by  the  court  and 
an  order  denying  a  motion  for  a  new  trial. 
Alfred  B.  Oruikwank,  Henry  G.  Atwater,  and 
J.  C.  Thomson,  for  appellant.  Charles  Blandy 
sod  Edmund  L.  Mooney,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

PARKER  C.  J.,  and  O'BRIEN.  BART- 
LBTT,  MARTIN,  TANN,  OULUSN,  and 
WERNER.  JJ„  concur. 


SACHS  et  al..  Respondents  r.  AMERICAN 
SURETY  CO.  OF  NEW  YORK,  Appellant. 
(Court  of  Appeals  of  New  York.  Jan.  5,  1904.) 
Appeal  from  a  judgment  entered  June  11,  1902, 
upon  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  First  Judicial  Depart- 
ment (72  Ajw.  DiT.  60,  76  N.  Y.  Supp.  835), 


overruling  defendant's  exceptions,  ordered  to 
be  heard  In  the  first  instance  by  the  Appellate. 
Division,  and  directing  judgment  in  favor  of 

glalntiSs.   Charles  De  Hart  Brower  and  Heui7 
I.  WUlcDX,  for  appellant  Ge<»ge  W.  Wicker- 
sham,  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

PARKER,  C.  J.,  and  GRAY.  BABTLETT. 
MARTIN,  VANN,  and  WBBNBR.  JJ..  coo- 
cor.  HAIGHT,  J.,  abs«kt 


SAM  MIS,  Respondent,  t.  STANDARD  OIL 
CO.  OF  NEW  YORK.  Appellant  (Court  of 
Appeals  of  New  York.  Jan.  5,  1901.)  Appeal 
from  a  judgment  of  the  Appellate  Divisicm  of 
the  Suprane  Court  in  the  Secoud  Judldal  De- 
portment (76  App.  Div.  eS9.  79  N.  Y.  Snpp. 
1145),  entered  November  24,  1902,  affirming  s 
judgment  in  favor  of  plaintiff  entered  upon  a 
verdict  and  an  order  denying  a  motion  for  a 
new  trial.  John  Brooks  Leavitt  for  appellant. 
James  O.  Cropsey  and  F.  W.  Catlin,  for  rs- 
apondent. 

PER  CURIAM.   Judgment  affirmed,  with 

costs. 

PARKER.  O.  J.,  and  ORAX  BARTLBTT. 
MARTINTvANM,  and  WBUNBR,  JJ«  oooeur. 
HAIGHT,  J„  absent. 


SCHECHTEB.  Appellant,  t.  MEINKEN  et 
al,.  Respondents.  (Court  of  Appeals  of  New 
York,  Jan.  5,  1904.)  Appeal  from  a  judgment 
of  the  Appellate  Division  of  the  Supreme  Court 
in  the  First  Judicial  Department  (b4  App.  Dir. 
641,  82  N.  Y.  Supp.  1114),  entered  June  14. 
1903.  affirming  a  judgment  in  favor  of  defoid- 
ants  entered  apon  a  dismissal  of  the  compluot 
by  the  court  at  a  trial  term  without  a  jury. 
William  Lu  Mathot  and  Joseph  Martin,  tta  ap- 
pellant H.  H.  Glass,  for  respondents. 

FEB  ODBIAM.  Judgment  afflimed.  with 
costs. 

PARKER,  O.  J.,  and  GRAY,  CBBIBN. 
BARTLETT.  MARTIN,  and  CUUiBN.  JJ., 
concur.  HAIGHT.  J.,  absent 


SCHBIR,  A^ellaot  v.  QUIRIN,  Respondent. 

5 Court  of  Appeals  of  New  York.  Jan.  29. 
.904.)  Appeal  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  Fourth 
Judicial  Department  (77  App.  Div.  624,  78  M. 
Y.  Supp.  956),  entered  December  2.  1902,  which 
reversed  a  judgment  in  favor  of  tuaintifr  Alter- 
ed upon  a  verdict  and  an  order  denying  a  mo> 
tion  for  a  new  trial.  Willis  L.  Parser,  fw 
appellant  Fred  L  .Baton,  for  respondent 

PER  CURIAM.  Order  affirmed,  and  Jndg- 
meot  absolute  ordered  for  defendant  on  tte 
stipulation,  with  costs. 

PARKER,  O.  J.,  and  GRAY,  O'BRIEN. 
BARTLETT,  HAIGHT,  MARTIN,  and  OUL- 
LBN,  JJ.,  oonenr. 


SCHMARDER,  Respondmt  r.  MIX  et  aU 
Appellants.  (Court  of  Appeau  of  New  York. 
Feb.  9,  1904.)  Appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  0>urt  in 
the  Foorth  Judicial  Department  (79  App.  Dir. 
645,  80  N.  Y.  Supp.  1147),  eutered  October  19. 
1901,  affirming  a  judgmoit  in  favtu:  of  plaintifl 
entered  upon  a  verdict  and  an  order  a«iyiag 
a  motion  for  a  new  trial.  Charles  0.  Baldwin, 
for  appeUanta.   Walter  Welch,  for  reapoodent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

PARKER,  O.  J.,  and  GRAY,  BARTLETT 
HAIGHT,  VANN,  CULLEN,  and  WGRNEB. 
JJ«  concur. 
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BHflBUAN.  Appenaot  T.  ALU80N.  Be- 
«Kmd«it  (Court  of  Appeals  of  New  Tork. 
Feb.  9,  1904.)  Appeal  from  a  Jadgment  of  the 
Appellate  DivisioQ  of  the  Supreme  Court  In  the 
Fourth  Judicial  Department  (77  App.  IHt.  4Si, 
80  N.  Y.  Snpp.  148),  entered  December  4.  190*4 
afflrmlng  a  judcment  in  favor  of  defendant  en- 
tered upon  a  decision  of  the  court  on  ttial  at 
Spedal  Term.  George  McOowan,  for  appellant 
Leonard  O.  Crouch,  for  respondent. 

PBR  ODBIAM.   Jndgmoit  affirmed,  with 

PAKKEB,  0.  Ja  and  GRAY,  BABTLETTT, 
HAIGUT,  CULLBN,  and  WBBNBR,  JJ^  con- 
cur. VANN,      not  sitting. 

SIMONS  et  al..  Appellants,  t.  STEELE,  Re- 
spondent. (Court  of  Appeals  of  New  York. 
Jan.  S,  1904.)  Appeal  from  a  judgment  of  the 
Appellate  DMsion  of  the  Supreme  Coort  In 
the  First  Judicial  Department  <82  App.  Dir. 
202,  81  N.  Y.  Supp.  737^,  entered  April  28,  1906. 
affirming  a  Jadgmeut  in  favor  of  plaintlfiEs  en- 
tered upon  the  repwt  of  a  referee,  laaae  N. 
MiUer,  fw  appaltanta.  Oharlea  H.  Otis,  fw  n- 
spondent 

FSZB  OUBIAM.  Judgment  affirmed,  with 
costs. 

PABKBR,  0.  J.,  and  GRAY.  CBRIBN, 
BABXLETT,  MARTIN,  and  OULLBN,  JJ„ 
Goncor.  HAIQHT,  J.,  absent. 


SUVTH,  Appellant,  t.  PBOSKEY,  Respond- 
ent. (Coort  of  Appeals  of  New  York.  Dec.  8, 
1903.)  Appeal  from  an  ord^  of  the  Appellate 
Division  of  the  Snpreme  Court  in  the  First  Ju- 
dicial Department  (82  App.  Div.  19,  81  N.  Y. 
Supp.  421).  entered  AprU  1^  1903.  which  re- 
Tersed  «  judgment  of  Special  Term  sustaining 
a  demurrer  to  the  answer  and  directed  that 
the  complaint  be  dismissed.  Henn  B.  dosson, 
for  appellant.  Abram  I.  Elkus,  James  C.  Me- 
Eladien,  and  JoM^  M.  Proakatur*  for  zaapond^ 
ent. 

PBR  CURIAM.  Order  reversed,  and  jndg^ 
ment  of  Special  Term  affirmed,  with  costs  In 
all  courts,  upcni  opinion  of  PATTERSON.  J., 
below. 

PABEm  a  X,  and  GRAY,  O'BRIEN, 
and  MA^m^VJJ..  concur.  HAIOBT,  YANN. 
and  liraRNBR,  JX,  dtesent. 


SPBNCBK,  AppeUant,  v.  TOWN  OP  SAR- 
DINIA, Respondent.  (Court  of  Appeals  of  New 
YorkTDec.  15,  1903.)  Appeal  from  a  judg- 
ment of  the  Appellate  Division  of  the  Supreme 
Court  in  the  Fourth  Judicial  Department  (86 
App.  Div.  624,  82  N.  Y.  Bopp.  1116),  entered- 
June  22,  1903,  affirming  a  judgment  In  favor 
of  defendant  entered  upon  a  verdict  directed 
bj  the  court  and  an  order  denying  a  motion 
for  a  new  trial.  Willard  H.  Tlcknor  and 
George  E.  Pierce,  for  appellant.  John  Onn- 
neen,  for  respondent. 

PER  CURIAM.  Judgment  reversed,  and 
new  trial  granted,  costs  to  abide  event,  on  the 
pound  that  the  question  of  contribntonr  ne^ 
Bgence  was  for  the  jury. 

PARKER,  O.  J.,  and  O'BRIEN,  BART- 
LSnr,  MARTIN,  CUIXEN,  and  WARNER, 
JJ.,  concor.  GRAY,  J.,  disaents. 


In  re  STEWART.  (Court  of  Appeals  of  New 
York.  Jan.  19,  1904.)  Appeal  from  an  order 
of  the  Appellate  Division  of  tbe  Supreme  Cotut 
in  the  First  Judicial  Department  (86  App.  Div. 
627.  83  N.  Y.  Supp.  1117),  entered  July  18, 
1003,  whicb  affirmed  an  order  of  Spedal  Term 


Ticating  an  order  for  the  examination  of  a 
third  party  In  proceedings  snpiriementarr  t» 
execution,  and  an  order  denying  a  motion  to 
set  aside  such  order  of  vacation.  Charles  BlaiH 
dy  and  Edmund  L.  Mooney,  for  appellant. 
George  Burnham,  Jr.,  for  respondent. 

FEB  CURIAM.  Order  affirmed,  with  coats. 

PABKBR.  0.  J»  and  BABTLETT.  MARr 
TIN,  VAm.  CULLEN.  and  WERNEB.  JJ., 
eoncor.  O'BBIBN,  J.,  absent. 


8TAATS  et  aL,  Anpellauts,  t.  STORM  et  al.. 
Rewpondents.  <C»nrt  of  Aweala  of  New  York. 
Feb.  9,  1904.1  Appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in 
the  Second  Judicial  Department  (76  App.  Div. 
627.  80  N.'Y.  Supp.  306),  entered  December  lOt 
1902,  affirming  a  judgment  In  favor  of  defend- 
ants entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term.  Edward  A.  Alexander, 
for  aiwil^nta.  Melvln  Palliser,  Hector  M. 
HitcbuDgs.  and  George  O.  Case^  for  rcsptmd- 
enta. 

FEB  CURIAM.  Judgment  affirmad,  .with 
costs. 

PARKER.  O.  J.,  and  GRAY,  BARTLBTT. 
HAIGUT.  MARTIN.  VANN.  and  WERNER, 
JJ.r  concur.  ; 


STAFFORD  r.  STAFFORD.  (Ooort  of  Ap- 
peals of  New  York.  Feb.  16,  1904.)  Cross- 
appeals  from  a  judgment  of  the  Appellate  Di- 
vision of  the  Supreme  Coort  in  the  Fourth  Judir 
cial  Department  (79  App.  Dir.  644.  80  N.  Y. 
Supp.  1148),  entered  Febraarr  1&  im  affirm- 
ing a  Judgment  in  favor  of  plaintiff  entered  ap- 
on the  report  of  a  referee^  Moses  Shire,  for 
platutiS.   John  L.  Romer,  for  defendant 

PER  CURIAM.  Judgment  affirmed,  without 
costs  to  either  party  as  against  the  other. 

PARKER,  a  Jr.,  and  GRAY.  BABTLETT, 
HAIQHT,  YAMN,  OUX^LBN,  and  WBBNEB, 
JJ.,  Gonenr. 


SULLIVAN,  Bespondent.  t.  UNION  BY. 
CO.  OF  NEW  YORK  CITY,  Appellant. 
(Court  of  Appeals  of  New  York.  Dec  8,  1903.) 
Appeal  from  a  judgment  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  in  the  First  Judi- 
cial Department  (81  App.  Dir.  696.  81  N.  Y. 
Snpp.  419),  entered  April  25,  ISKS,  affirming 
a  jndnnent  In  favor  of  plaintiff  ent««d  upon 
a  verdict  and  an  order  denying  a  motion  for  a 
new  trial.  Charlea  F.  Brown  and  Benn  A. 
Robinson,  for  app^nt  Stepheik  O.  Baldwin, 
for  respondent. 

PER  CURIAM.  Jndgmsnt  affirmed,  with 
costs. 

BABTLETT.  HAIGHT.  VANN.  CULLBN, 
and  WERNER,  JJ.,  concur.  PABKBR,  O.  J., 
and  GRAY,  J.,  dissent. 

SWART,  Appellant,  t.  NEW  YORK  CENT. 
&  H.  R.  R.  CO.,  Respondent  (Court  of  Ap- 
peals of  New  York.  Dec.  16,  1903.)  Appeal 
from  a  judgment  of  the  Appellate  Division  of 
the  Snpreme  Court  in  the  Fourth  Judicial 

Sartment  (SI  App.  Div.  402,  80  N.  Y.  Snpp. 
06).  entered  March  19,  1903.  affirming  a  judg- 
ment in  favor  of  defendant  entered  upon  a  ver> 
diet  directed  by  the  court  and  an  order  denying 
a  motion  for  a  new  trial.  William  S.  Jenney* 
for  appellant  Albert  H.  Harrii^  for  respond- 
ent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

PARKER,  O.  J.,  and  O'BRIEN,  BART- 
LETT,  CULLEN,  and  WERNESt.  JJ.,  concur. 
MARTIN,  J„  dissents.  GRAY,  J.,  not  siftfog. 
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SWBBT.  Respondent,  t.  HENRT  «t  al^  Ap- 
pellants. (Goort  ot  Appeals  of  New  York.  Feb. 
1&  1904.)  MotioD  to  amend  remittitur.  See 
175  N.  T.  268,  67  N.  O.  674.  No  opioioo.  Mo- 
tion granted,  nmittltDT  t»  be  amended  lo  a» 
to  award  eoste  to  defendanta  in  all  oonrta. 

TOMPKINS  T.  McGAT  et  «L  (Court  of  Ap- 
peals of  New  Tork.  Jan.  29,  1904.)  Appeal 
from  a  Judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  First  Judicial  De- 
partment (7S  App.  Dir.  620,  79  N.  T.  Snpp. 
1149),  entered  December  20,  1902,  affirming  a 
judgment  in  favor  of  respondents  entered  upon 
the  report  of  a  referee.  Charles  De  Hart  Brow- 
•r  ana  Seth  B.  RoUnaim,  for  appetlanta.  Fred- 
erick H.  Man  ood  Thomas  J.  Bansou*  for  ra- 
spondent  TompUoo.  O.  P.  Metcalt  James  An- 
derson Hawfls,  and  Felix  Jelloiik,  for  otlier  re- 
spondenta. 

PER  CURIAM.  JndffmeDt  offimed,  with 
costs. 

PARKER,  O.  X,  and  GRAY.  O'BRIBN, 
BARTLBTT,  MARTIN,  and  OULLBN,  JJh 
concur.  HAIGHT.  J.,  absent. 

TOMPpiNS  COUNTY  INGERSOLL  et 
al.  (Court  of  Appeals  of  New  York.  Jan.  5, 
1904.)  Appeal  from  an  order  of  the  Appellate 
DivisioQ  of  the  Supreme  Court  in  tlie  Third 
Judicial  Department  (SI  App.  Dir.  844,  61  N. 
Y.  Supp.  242),  entered  April  10.  1903,  revers- 
ing a  judgment  in  favor  of  plaintiff  and  de- 
fendants other  than  the  respondent  herein,  en- 
tered upon  8  decision  of  the  court  on  trial  at 
Special  Term  and  granting  a  new  triaK  B.  A. 
Denton,  for  appellants.  Randolph  Horton  and 
George  S.  Tarhell,  for  respondent. 

PER  CURIAM.  Order  affirmed,  and  judg- 
ment atHUlute  ordered  for  respondent,  on  the 
atipulation,  with  costs,  on  oploloD  below. 

PARKER,  C.  J.,  and  GRAY.  O'BRIBN, 
BARTLETO,  MARTIN,  and  GULLBN,  JJ., 
concur.  HAIGHT,  J.,  absent. 

TRIPP  et  al^  Respondents,  r.  HUNT,  Appel- 
lant, et  al.  (Court  of  Appeals  of  New  York. 
Dec  18.  1903.)  Appeal  from  a  Judgment  of 
the  Appellate  Division  of  the  Supreme  Court 
in  the  Third  Judicial  Department  (85  App.  Div. 
623,  83  N.  Y.  Supp.  1118),  entered  Ju^  10. 

1903,  affirming  a  Judgment  in  favor  of  plamtiffs 
entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term.  Thomas  B,  Comrtne;,  for  ap- 
pellant. David  W.  Van  Hoeson,  for  respond- 
ents. 

PER  OUBIAM.  Judgment  afBimed,  with 
coots. 

PARKER,  0.  J»  and  GRAY.  O'BRIEN, 
BARTLETT.  MARTIN,  OULL^,  and  WBR^ 
NEB,  JJ.,  concur. 

UPTON  et  al..  Bespondents.  v.  SCOTTISH 
UNION  &  NATIONAL  INS.  CO..  Appellant. 
(Court  of  Appeals  of  New  York.    Feb.  16, 

1904.  )  Appeal  from  a  Judgment  entered  De- 
cember 80,  190^  upon  an  order  of  the  Appel- 
late DiviRlon  of  the  Supreme  Court  in  the 
Fourth  Judicial  Department  (77  App.  Dlv.  63S. 
80  N.  Y.  Supp.  1150),  overmllng  defendant's 
exceptions  ordered  to  be  heard  in  the  first  in- 
stance by  the  Appellate  Division,  denying  a 
motion  for  a  new  trial  and  directing  Judgment 
for  plaintiffs  upon  the  verdict.  Horace  Me- 
Guire,  for  appellant.  Elbridge  L.  Adams,  for 
fMpondents. 

PER  CURIAM.  Jnd^ent  affirmed,  with 
costs. 

PARKER,  C.  J.,  and  GRAY,  BARTLETT, 
HAIGHT,  VANN,  CULLEN,  and  WERNER. 
JJ.i  concur. 


VAN  GAASBBBK,  Respondent,  t.  STA- 
PLES, Appellant,  et  aL  (Conn  of  Appeals  of 
New  Yorlc  Dec.  8, .  1903.)  Appeal  from  a 
judgment  of  the  Appellate  Divtd<ni  of  tbe  Sn 
preme  Court  in  the  Third  Judicial  Department 
(85  App.  Div.  271,  83  N.  Y.  Supp.  225).  entered 
July  17,  1903.  affirming  a  jodcment  in  favor  of 
plaintiff  entered  upon  a  vnwct  and  on  onter 
denjfaig  a  motion  for  a  new  trioL  O.  B.  *^jB*^'^ 
for  appellant.  Oltandlsr  A.  Oofcea,  tar  nspMid- 

PER  CURIAM.   Judgment  affirmed,  witH 

costs. 

PABKER.  a  J.,  and  GRAY.  BABTUrFT, 
HAIGHT.^ANN,  OULLBN,  ud  WERNBbI 
JJt  concur. 


VINCENT,  Respondent,  r.  ALDEN,  Appel- 
lant. (Court  of  Appeals  of  New  York.  Jan.  6, 
1904.)  Appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  'niird 
Judicial  Department  (75  App.  Dir.  616,  77  N. 
Y.  Supp.  1142),  entered  July  14, 190%  affirming 
a  judgment  in  favor  of  plaintiff  entered  Bpon 
a  verdict  T.  B.  Cott»,  for  apprilont.  L.  h. 
Shedden,  tor  respondent. 

PER  CURIAM.  Judgment  affirmed.  witM 
costs. 

O'BRIEN.  BARTLBTT,  MARTIN,  and 
CULLEN,  JJ.,  ooncnr.  PARKER,  G.  J.,  and 
GRAY,  J.,  dissent  HAIGHT,  J.,  absent. 


VOUGHT,  Respondent,  t.  EASTERN 
BUILDING  &  LOAN  ASS'N  OF  SYRACUSE, 
Appellant.  (Court  of  Appeals  of  New  York 
Jan.  5.  1904.)  Appeal  from  a  Judgment  of  the 
Appelate  Divisiou  of  the  Snprente  Court  in  the 
Fourth  Judicial  Department  (85  App.  Dlv.  624, 
82  N.  y.  Supp.  1117).  entered  June  20,  1903, 
affirming  a  judgment  in  favor  of  plaintiff  en- 
tered upon  a  decision  of  the  court  at  a  Trial 
Term  without  a  jury.  William  Hepburn  Ru»- 
faell,  William  Beverly  Winslow,  and  Daniel  A. 
Pierce,  for  appellant  Charles  S.  Kent,  for  re- 
spondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs,  on  authority  of  same  case  in  172  X.  Y. 
608,  65  N.  E.  496,  92  Am.  St.  Rep.  761. 

GRAY,  BARTLETT,  MARTIN.  VANN,  and 
WERNBIR,  JJ.jConcur.  PARKER,  a  J.,  not 
roting.  HAIGHT,  J.,  absent 


WARD.  Appellant,  t.  NEW  YORK  GENT. 
&  H.  R.  R.  COtf  Reopondent  (Court  of  Ap- 
peals of  New  York.  Dee.  8,  1903.>  Appeal 
frtim  a  judgment  of  Appellate  Drriaioa  ot 
the  Supreme  Court  in  the  First  Judicial  De- 
partment (78  App.  Dir.  402,  80  N.  Y.  Simp. 
161)  entered  March  4,  1903,  affirming  a  judg- 
ment in  favor  of  defendant  entered  upon  a  d^- 
missal  of  the  complaint  by  the  court  at  a  Trial 
TernL  (reocge  W.  Bristol  and  Woolaey  (3ar- 
molt,  for  appellant  Rotwrt  A  Sutscbbodt  and 
Charles  CI  Paulding,  for  respondent 

PER  CURIAM.   Judgment  affirmed,  with 

PABEBB,  a  J.,  and  CBBIEX,  HAEQHT, 
MARTIN,  VANN,  and  WEBNHB,  JJ.,  eoocnr' 


WEBB  et  al.,  Respondent^  r.  NILS8.  Ap- 

rllant  (Court  of  Appeals  of  New  York.  Dec. 
1903.)  A:i^peal  from  a  Judgment  of  the  Ap- 

Kllate  Division  of  the  Supreme  Court  in  the 
ret  Judicial  Doiartment  (76  App.  Dir.  451, 
78  N.  Y.  Supp.  440),  entered  November  15, 1902. 
affirming  a  Judgment  in  favor  of  plaintiffs  enters 
ed  upon  a  decision  of  the  court  at  Trial  Term 
without  a  jury.  Robert  E.  Wbalen,  Marston 
NUes,  and  John  N.  Drake,  for  afipeUant  Frcd- 
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Mle  B.  Gondcrt;  Jiw  and  CHiarlu  B.  Samuels, 
tor  napcHidenti. 
PER  CUBIAM.   Jndcment  mfflnned,  with 

costs. 

PARKER,  C.  J.,  and  GRAY.  O'BRIEN, 
HAIGHT,  kAR^.  VANN,  Rod  WBBNKR. 
JJ.,  coDcar. 


WESTPHAL  et  a1.,  Appellanta,  t.  GUT  OF 

NEW  YORK.  Respondent.  (Court  of  Appeals 
or  New  York.  Jan.  29,  li)04.)  Motion  for  re- 
argament  denied,  with  flO  costs.  8e«  177  N. 
Y.  140,  69  N.  E.  869. 


WILLIAMS,  Respondent,  T.  DELAWARE, 
U  &  W.  B.  CO.,  Appellant.  {Court  of  Appeals 
or  New  York.  Jan.  2fL  1904.)  Appeal  from  a 
iodgmeDt  of  the  Appellate  Dmdon  of  the  Sd- 
preme  Conrt  in  the  Fourth  Jadlclal  Depart- 
ment (81  App.  Dir.  444,  80  N.  Y.  Sapp.  945). 
entered  March  IS,  1903,  affirming  a  Judgment 
in  favor  of  plaintiff  entered  upon  a  Terdlct  and 
an  order  denying  a  motion  for  a  new  trial. 
William  Kernan.  for  appellant.  P.  a  J.  De 
Angeiis,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

PARKER.  O.  J-  and  BARTLBTT,  MARr 
TIN.  VANN.  CUILbN.  and  WEBNSB.  iJ^ 
eooeor.  CBRISN,  J.,  not  Totinc 


WILULAM5,  Appellant,  t.  MAOEB  et  al.. 
Respondents.  (Court  of  Appeals  of  New  York. 
Dec.  18,  1903.)  Appeal  from  a  jndgment  of  the 
A^Uate  DiTiaion  of  the  Supreme  Court  in  the 
Fourth  Judicial  Department  (76'  App.  Dir.  S12, 
78  N.  Y.  SuDp.  SCO)  entered  November  25,  1902. 
affirming  a  judgment  in  favor  of  defendants  en. 
tered  upon  a  dismissal  of  the  complaint  bj  the 
court  on  trial  at  Special  Term.  William  S.  Jen- 
117,  for  appellant.  Frank  Hfscock,  tor  respond- 
wrta. 

PUB  OUBIAM.  Judgment  afllrmed,  wl& 
costs,  on  oidnioa  below. 

PARKm  C.  J„  and  6BAT.  0*BBIEN, 
BARTLETT,  MARTIN,  OULUBN.  and  WBB- 
NBB.  JJ»  concnr. 


BOWYEE  T.  PEOPLE  ex  rel.  HAKBERO. 
County  Treasurer.  (Supreme  Court  of  Illi- 
nois. Dec.  16,  1903.)  Appeal  from  Cook  Coun- 
ty Court;  O.  N.  Carter,  JDdf&  Aotiw  by  tdie 
people,  on  the  relation  of  John  J.  Hsnberg. 
county  treasurer,  against  L.  F,  Bowyer.  Judg- 
ment for  relator.  Defendant  appeals.  Revers- 
ed. Taylor  &  Martin,  for  appellant.  James  H. 
Wilkerson,  Co.  Attr.,  WilUam  F.  Stmckmann, 
Asst.  Ob.  Atty.,  and  Frank  Ia  Sh^rd,  for  ap- 
pellee. 

PER  CURIAM.  This  case  was  consolidated 
in  this  court  with  the  case  of  Croser  t.  People 
«E  reL,  69  N.  E.  489.  It  involves  the  same  ques- 
tion that  is  involved  in  that  case  and  was  sab- 
mitted  upon  the  same  briefs,  and  is  controlled 
by  the  decision  in  that  case.  The  judgment  of 
the  county  court,  theretoi'e,  will  be  reversed, 
and  the  canse  remanded  to  that  court,  with  di- 
rections to  enter  a  judgment  sustaining  the  ob- 
jections filed  iff  the  objector  In  that  court.  Ba- 
Teraed  and  remanded,  with  directioa& 


DONOHUB  et  al.  v.  PEOPLE  ex  reL  HAN- 
BERO,  County  Treasurer.  (Supreme  Court  of 
Illinois.  Dec.  16,  1903.)  Appeal  from  Cook 
Coonty  Court;  O.  N.  Carter.  Xudse.  Action  by 
tiM  peo^  on  the  relation  of  J<An  J.  Hanberg. 
county  treasurer,  against  M.  A.  Donohue  and 
others.  Judgment  for  relator.  Defendants  ap- 
peal. Bevened.  Taylor  &  Martin,  tor  avpA' 


lanta.  Jamas  H.  WUkerson*  Oo.  Atty-  Wil- 
liam F.  Stmckmann,  Asst.  Oow  Atty.,  and  F>ank 
h.  Sbepard,  for  appellee. 

PER  CURIAM.  This  case  was  consolidated 
in  this  court  with  the  case  of  Orozer  v.  People 
ex  rel.,  69  N.  E.  489.  It  involves  the  same 
question  that  Is  involved  in  that  case  and  was 
submitted  upon  the  same  briete,  abd  Is  con- 
trolled by  the  decision  in  that  case.  The  judg- 
ment of  the  county  court,  therefore,  will  be  r** 
versed,  and  the  canse  remanded  to  that  court, 
with  directions  to  enter  a  judgment  Bustaining 
the  objections  filed  by  the  objector  in  that  court. 
Reversed  and  remanded,  with  directions. 

OAFF  et  aL  t.  PEOPLE  ex  rel.  EIANBERO, 
County  Treasurer.*  (Supreme  Court  of  Illinois. 
Dec.  16.  1903.)  Apped  from  Oofrk  County 
Court;  0.  N.  Carter,  Judge.  Action  by  the  peo- 
ple, on  the  relation  of  John  J.  Hanberg,  county 
treasurer,  against  Thomas  T.  Qafl  and  others. 
From  a  judgment  for  relator,  defendants  appesL 
Reversed.  Taylor  *  Martin,  for  wpeUantSk 
James  H.  WilkerMm,  Oo.  Aity.,  WnUam  F. 
Struckmaon,  Asst.  Co.  Atty.,  and  Frank  L. 
Sbepard,  for  appellee. 

PER  CURIAM.  Tbia  case  was  coBSolidated 
In  this  court  with  the  case  of  Orozer  v.  People 
ex  rel.,  09  N.  B.  489.  It  involves  the  same 
question  that  Is  involved  in  that  case,  and  was 
submitted  upon  the  same  oriefs,  and  is  controll- 
ed by  the  decision  In  that  case.  The  Judgment 
of  the  county  court,  therefore,  will  be  reversed, 
and  the  cause  remanded  to  that  court,  with  di- 
rections to  enter  a  jndgment  Bustaiuing  the  ob- 
jections filed  by  the  objector  in  that  oourt. 
Rerersed  and  remanded,  with  directions. 


GAGE  T.  PEOPLE  ex  ret.  HANBBBO, 
County  Treasurer.  (Supreme  (jourt  of  Illinois. 
Dec.  1&  1903.)  Appeal  from  Cook  CViunty 
Court;  L.  C  Ruth,  Judge.  Application  by  the 
people,  on  the  relation  of  John  J.  Hanb»v, 
county  treasurer,  for  judgment  for  ddinquent 
spedaJ  assessments  against  Henry  H.  Gage. 
From  a  judgment  In  favor  ofpetitioner,  defend- 
ant appeals.  Reversed.  F.  W.  Becker,  for  ajH 
pellanL  Robert  Redfleld  and  William  M.  Pin- 
dell  (Edgar  Brooson  Tolman,  Corji.  Counsd,  of 
counsel),  for  appellee. 

PER  CURIAM.  The  questions  involved  In 
this  case  are  the  seme  as  the  questions  decided 
in  the  case  of  Gsge  v.  People  ex  rel.,  69  N.  O. 
635.  The  decision  in  that  case  governs  and  con- 
trols the  decision  in  this  case.  The  judgment 
of  the  county  court  wlU  be  reversed,  and  the 
cause  remanded,  with  directiona  to  that  court 
to  enter  a  Judgment  in  compliance  with  aec- 
titm  191,  c  120,  Hnrd's  Bev.  Sti- 1901.  Bersrs- 
ed  and  remanded,  with  directions. 


GAGE  V.  PEOPLE  ex  rel.  HANBEBG, 
Coimty  Treasurer  (three  cases).  (Suprone 
Court  of  Illinois.  Dec  IS,  1903.)  Appeal  from 
Cook  County  Court;  L  C.  Ruth,  Judge.  Oon- 
Bolidated  actions  by  the  people,  on  the  relation 
of  John  J.  Hanberg,  county  treasurer,  against 
Henry  H.  Gage.  From  ja^KUients  in  favor  of 
plaintiff,  defendant  appeals.  Reversed.  F.  W. 
Becker,  for  appellant  Robert  Bedfield  and  Wil- 
liam M.  Pindell.  for  appellee. 

PER  CURIAM.  These  three  cases  were  con- 
solidated for  conveidence  In  preaentation  for  de- 
cision. They  were  applications  of  the  collector 
of  Cook  county  to  the  county  court  of  that  coun- 
ty for  judgment  ajfainst  lands  belonging  to  the 
appellant  tot  delinquent  special  assessments. 
Judgments  were  entered  in  each  case  against 
the  property  of  the  appellant.  The  objections 
to  the  judgments  are  the  same  as  in  the  con- 
solidated case  of  Gage  and  McChesney  t.  Peo- 
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pto  ex  nl.  ^o.  8,282)  60  N.  B.  81,  which  was 
conBoIidated  with  certaia  other  appeals  present- 
ed by  this  appellant  to  reverse  uie  jadgmeota 
entered  against  the  lands  of  the  appellant  in 
those  cases  under  the  same  application  of  the 
collector  of  Cook  coontj.  These  three  cases 
were  submitted  on  the  briefs  filed  in  the  said 
case  of  Gage  and  McCbesney  r.  People  ez  rel., 
siqira,  and  the  points  for  decision  are  the  same 
aa  in  that  case.  Our  investigatioD  of  the  points 
inroWed  in  that  case  disclosed  that  there  was 
error  In  the  record,  and  judgment  was  entered 
reversing  the  judgment  of  the  county  court, 
and  remanding  the  cause  for  farther  proceed- 
ings in  accordance  with  the  views  of  the  court 
expressed  in  the  opinion  there  rendered.  Gage 
and  McCbesney  v.  People  ex  r^,  supra.  The 
same  order  will  therefore  be  entered  in  each  of 
these  caaes.  Reversed  and  remanded. 


PIKB  V.  PBOPLB  ex  rel.  HANBBRG,  Conn- 
ty  Treasurer.  (Supreme  Court  of  Illinois. 
Dec.  16,  1903.)  Appeal  from  Cook  County 
Court;  O.  N.  Carter,  Judge.  Action  by  the 
people,  on  the  relation  of  John  J.  Hanberg, 
county  treasurer,  against  E.  S.  Pike.  Judg- 
m«Dt  for  plaintiff,  and  defendant  brings  »ror. 
Reversed.  Taylor  &  Martin,  for  appellant 
James  H.  Wilkerson,  Co.  Atty.,  William  F. 
Struckman,  Asst  Co.  Atty.,  and  Frank  It. 
Bhepard,  for  appellee, 

FER  CURIAM.  This  case  was  consolidated 
In  this  court  with  the  case  of  Crozer  v.  Peo- 
ple ex  rel.,  69  N.  B.  480.  It  involves  the  same 
Question  that  Is  involved  in  that  case,  and  was 
submitted  upon  the  same  briefs,  and  is  con- 
trolled by  the  decision  in  that  case.  The  judg- 
ment of  the  county  court,  therefore,  wHI  be  re- 
versed, and  the  cause  remanded  to  that  court, 
with  directions  to  enter  a  judgment  sustaining 
the  objections  filed  by  the  objector  in  that 
court  Baversed  and  remanded,  with  directiona. 


MTJRDOOK  T.  LOGANSPORT,  R.  &  N. 
TRACTION  CO.  et  al.  (Supreme  Court  of 
Indiana.  Jan.  28,  1904.)  Appeal  from  Circuit 
Oourt,  Cass  County;  Joseph  M.  Robb,  Special 
Judge.  Action  between  Andrew  J.  Murdock 
and  the  Logansport  Rochester  &  Northern 
Traction  Company  and  others.  From  a  judg- 
ment for  the  latter,  t&6  formw  appeals.  Af- 
firmed. M.  Wlnfield  and  O.  0.  Taber.  for  ap- 
pellant A.  W.  Brady,  Holman  ft  Stephenson, 
and  McConneU,  Jenklnes,  Jenkinea  ft  Stuart, 
for  appelleea  / 

GILLETT.  a  J.  The  facts  hivolved  in  this 
case  are  In  all  essential  respects  identical  with 
those  in  Boyd  v..  Logansport,  etc..  Traction  Go. 
(No.  lO.OCO,  at  this  term)  69  N.  B.  39S;  and 
upon  the  authority  of  that  case  it  Is  ordered 
that  the  judgment  of  the  court  below  In  the  case 
now  before  us  be  affirmed. 


OIL  WELL  SUPPLY  CO.  t.  STRANA- 
HAN.  (Supreme  Court  of  Indiana.  Jan.  12, 
1004.)  Appeal  from  Superior  Court  Grant 
CouDtr,  Hiram  Brownlee,  Judge.  Petition -by 
tbe  Oil  Well  Supply  Company  against  Benja- 
min J.  Stranahan,  receiver.  From  a  judgment 
for  defendant  plaintiff  appeals.  Transferred 
from  the  Appellate  Court  under  section  1337u, 
Bums'  Rev.  St  1001.  Affirmed.  Mauley 
Strickler,  for  appellant  Elliott  ft  Blliott  for 
appellee. 

JORDAN,  J.  Appellant  sold  and  furnished 
material  and  machinery  to  the  oil  and  gas  com- 
panies of  which  appellee  is  the  receiver,  when 
said  companies  were  going  concerns.  The  ma- 
terial and  machinery  so  sold  and  furnished  were 
used  by  the  companies  in  and  about  the  con- 
struction of  certain  gas  and  oil  wells  owned 
by  them,  and  which  were  situated  on  leased 
premises  in  Grant  county,  Ind.   Both  of  theae 


companies,  at  the  tbno  the  material  and  ma- 
chinery in  question  were  furnished,  were  in 
failing  circumstances  '  and  insolvent  Appel- 
lant unsuccessfully  sought  by  petition  in  the 
lower  court  to  hare  its  claims  tor  aoch  mate- 
rial and  machinery  declared  preferred  debts, 
under  the  provisions  of  section  7255,  Boms' 
Rev.  St  1901,  without  having  filed  any  notice 
of  its  intention  to  hold  a  lien,  as  required  by 
section  7257,  Id.  The  question,  and  the  sole 
one,  presented  in  this  case,  is  the  same  as  that 
involved  in  the  appeal  of  National  Supply  Com- 
pany V.  Benjamia  J.  Stranahan,  Receiver,  etc. 
(decided  at  this  term)  69  N.  B.  447.  Under  the 
decision  in  that  case,  the  jodgnemt  in  the  cmsa 
at  bar  is  afflnned. 


BALTES  LAND,  STONE  ft  OIL  CO.  t. 
8PAULDINO.  (Appellate  Court  of  Indiana, 
Division  No.  1.  Dec.  9.  1908.)  Appeal  from 
Circuit  Court  Blackford  County;  B.  J.  Paolna, 
Special  Judge.  Action  between  the  Baltea 
Lrfind,  Stone  ft  Oil  Company  and  others  and 
George  W.  W.  Spaulding.  From  a  judgment 
for  Spaulding,  the  company  appeals.  Affirm- 
ed. Cantwell  &  Simmons,  W.  &  E.  Leonard, 
and  R.  B.  Dreibelbiss,  for  appellant  DaUey, 
Simmons  ft  Dailey  and  Pierce  ft  Bonham,  for 
appellee. 

HENLBT,  O.  3.  The  questions  inrolred  in 
this  appeal  are  in  all  respects  similar  to  those 

£ resulted  and  decided  in  the  case  of  Baltea 
land.  Stone  &  Oil  Company  v,  James  M.  Snt> 
ton  (No.  4,489,  decided  at  the  present  term)  60 
N.  B.  179.  The  judgment  is.  upon  tiie  antnoii- 
ty  of  the  esse  cited,  affirmed. 


BALTES  LAND,  STONE  ft  OIL  CO. 
SUTTON.  (No.  4.474.)  (Appellate  Court  of 
Indiana,  Division  No.  1.  Dec.  9, 1903.)  AM>ea] 
from  Circuit  0>urt  Blackford  County;  H.  J. 
Paulus,  Special  Judge.  Action  between  the 
Baltea  Land.  Stone  ft  Ofl  Company  and  others 
and  James  M.  Sutton.  From  a  indgmoit  for 
Sutton,  the  company  appeals.  Affirmed.  Cant- 
well  &  Simmons,  W,  ft  El.  Leonard,  and  R.  B. 
Dreibelbiss,  for  appellant  Hindman  &  Powell, 
for  appellee. 

HKXLBT,  O.  J.  The  questions  iuTolved  in 
this  appeal  are  in  all  respects  similar  to  those 
presented  and  decided  in  the  case  of  Baltea 
Land,  Stone  ft  Oil  Company  v.  James  M.  Sut- 
ton (No.  4,480,  decided  at  the  present  tom)  00 
N.  B.  170.  The  Judgmebt  is.  upon  the  anthoil- 
ty  of  the  caae  cited,  affirmed. 


BALTES  LAND,  STONE  ft  OIL  CO.  et  al. 
T.  SUTTON.  (No.  4,475.)  (Appellate  Court 
of  Indiana,  Division  No.  1.   Dec.  0,  1003.)  Ap- 

Seal  from  Circuit  Oourt,  Blackford  Oonnty.  B. 
.  Paulus,  Special  Judge.  Action  between  the 
Baltes  Land,  Stone  ft  Oil  Company  and  otli- 
ers  and  James  M.  Sutton.  From  a  judgm^'Ut 
for  Sutton,  the  company  appeals.  Affirmed. 
Cantwell  &  Simmons,  W.  ft  B.  Leonard,  and 
R.  B.  Dreibelbiss,  for  appellant  Hindman  ft 
Powell,  for  appellee, 

HBNLET,  G.  3.  The  questions  involved  la 
this  appeal  are  in  all  respects  similar  to  those 
presented  and  decided  in  the  case  of  Baltes 
Land,  Stone  ft  Oil  Company  v.  James  \I.  f^st- 
ton  (No.  4,489,  decided  at  the  present  term)  68 
N.  B.  179.  The  ju^ment  is,  upon  th«  authoiity 
of  the  case  cited,  affirmed. 


BOSWORTH  V.  CITY  OF  ANDERSON  et 
al.  (Appellate  Court  of  Indiana.  Di-visiou  No. 
1.  Feb.  3,  1904.)  Appeal  from  Circnit  Court. 
Madison  County;  John  F.  McClure,  Juiie^. 
Action  between  Isaac  D.  Bosworth  and  the 
city  of  Anderson  and  others,    Fzihb  n  jndf- 
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meot  for  til*  dtr  and  ottien,  Boaworth  appealB. 
RererBcd.  F.  B.  HoUowar  and  B.  R.  GaU,  for 
appeltaDt.  B.  H.  Oampbdl  and  Chlpman, 
Kcltncr  ft  Hendee,  for  appellees. 

BI4A.OK,  J.  The  record  of  tUm  eaiue  pre- 
MDta,  in  the  same  manner,  tiie  Btme  questions 
ss  were  involved  In  Spring  Steel  Pence  &  Wire 
Oompany  t.  Cit7  of  Anderson  (No.  4,795.  de* 
dded  b7  this  court  Jannarr  7,  1901)  69  N. 
401;  and  upon  the  aathontr  of  that  decision 
the  jodgment  herein  is  reveraM. 


ORAWFOBD  T.  STATE.  (Appellate  CJonrt 
of  Indiana.  Jan.  8.  1004.)  Appeaffrom  Circuit 
Court,  Suilivan  Countr;  O.  B.  Harris,  Jddge. 
Seth  Crawford  was  convicted  of  crime*  and  ap- 

Seals.  Afflrmed.  G.  D.  Hunt  S.  R.  Hamill. 
ohB  W.  lindkiT,  and  Bays  &  Ben,  for  appel- 
lant 0.  W.  Miller,  Attr.  Oen.,  O.  a  Hadley. 
L.  a.  Bothschild,  and  W.  O.  Oeak^  for  the 
State. 

PER  CURIAM.    The  qnestloni  involved  In 
this  appeal  are  decided  adverselj  to  appellant 
in  West  T.  State  (January  7,  1904)  69  N.  E. 
46St  by  this  ooort;  and  npon  the  authority 
that  case  the  Judgjoaent  Is  affirmed. 


NORTHWESTERN  MUT.  LIFE  INS.  GO. 
T.  McKEBN  ct  aL^  (Appellate  Coort  of  Indiana, 
DlvWon  No.  2.  Dec.  fl,  19030  Appeal  from 
Circuit  Court,  Vigo  County;  James  B.  Piety, 
Judge.  Action  between  the  Northwestern  Mu- 
tual life  Insurance  Company  and  William  R. 
McKeen  and  others.  From  a  judgment  for  the 
lattsr,  the  former  appeals.  Affirmed.  B.  V. 
MarenaU  and  Baher  &  Daniels,  for  appellant. 
UcNntt  *  McNutt,  for  appellees. 

ROBT.  J.  The  facta  involved  herein  are 
parallel  witli  those  considered  In  N.  W.  M.  It. 
Ins.  Co.  T.  Blate  Kidder  (Dec.  10.  1908)  60  N. 
B,  204;  the  principal  difference  being  that  suit 
Is  brought  npon  four  checln,  of  $5,000  each, 
made  by  appellant  to  Kate  Klddw,  and  by  her 
indorsed  to  appellees,  instead  of,  as  In  that  case, 
upon  one  check,  made  to  and  sued  npon  by  said 
Kate  Kidder.  80  long  as  sppellant's  lisbility 
was  evidenced  only  by  the  insurance  policy,  an 
assignee  thereof  would  stand  in  do  better  posi- 
Hon  than  tiie  bmeficiaiy.  Kate  Kidder.  A 

^Trsnsferred  to  Supreme  Court.    See  30  M*  X 


wholly  different  Issna  b  now  presented.  Nd< 

ther  b  the  liability  the  same  that  it  was  upon 
toe  policy,  excluding  any  question  of  assign- 
ment. There  are  many  possible  defenses  to  an 
action  broueht  upon  an  insarance  policy,  which 
are  not  available  when  the  action  is  based  upon 
bank  checks.  Upon  the  authority  of  the  case 
cited,  the  judgment  herein  rendered  is  affirmed. 


_LEWIB,  County  Auditor,  v.  STATE  ex  rel. 
HARRIS.  (Supreme  Court  of  Ohio.  Feb.  2, 
1904.)  Error  to  Circuit  CJourt,  Hamilton  Coun- 
ty. Application  by  the  state,  on  the  relation  of 
one  Harris,  executor,  for  writ  of  mandamus  to 
one  Lewis,  auditor  of  Hamilton  county.  From 
an  order  granting  the  writ,  defendant  brings 
error.  Reversed. 

PEB  CURIAM.  This  case  was  heard  and 
submitted  with  the  preceding  case  (No.  8,4^) 
69  N.  E.  980.  In  the  circuit  court  the  parties 
agreed  npon  the  facts,  which  show  that  Harris 
owned  two  lots,  with  separate  buildings  thereon, 
and  that  each  of  these  properties  was  changed, 
remodeled,  and  improved  in  the  year  1S99,  and 
that  the  Improvemeota  were  as  radical  and  sub- 
stantial as  in  tiie  preceding  case.  The  annnal 
assessor  for  the  year  1900  added  $1,000  to  the 
valuation  of  one  property  because  of  Its  im- 

Erorements,  and  $760  to  the  other,  and  so  made 
is  return  to  the  auditor.  The  anonal  board  of 
equalization  confirmed  the  addition,  and  ordered 
It  placed  on  the  duplicate,  which  was  done.  The 
owner  recdved  no  notice  of  the  Increased  valu- 
ation, under  section  2804.  Rev.  St.  1892.  For 
the  reasons  given  In  the  prindpal  case  (8,425), 
and  which  we  need  not  repeat  here,  the  judjg- 
ment  of  the  circuit  court  Is  reversed,  and  me 
petition  of  relstor  dismissed.  Judgment  re- 
versed. 

SPEAXt,  DAVIS.  SHAUCK  and  CREW,  JJ» 
concur.   BITRE:BT,  O.      not  slttioc 


MANHATTAN  LIFE  INS.  00.  t.  BURKE 
(No.  7,720.)  (Supreme  (Tourt  of  Ohio.  Marob  24, 
1903.)  Error  to  Circuit  Ooort,  Falrfidd  Ooun- 
ty.  Maxwell  ft  Ramsey,  for  plalntifl  In  OTOr. 
M.  A.  Daugberty,  for  defendant  In  error. 

PER  CURIAM.   Judgment  affirmed. 

BURKDT,  a  J,,  and  SPOAB  and  PBIOB, 
J  J..  cMicor. 

IIU. 
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